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Probation Overview

1-01 INTRODUCTION
A. Authority and Responsibility

The Michigan Constitution of 1963 provides for a uniform state court system headed by the
Michigan Supreme Court. The Constitution provides for the following levels of courts:
Michigan Supreme Court, Michigan Court of Appeals, circuit courts, district courts,
municipal courts, and probate courts. MCR 8.110 and MCL 600.8271 authorize the chief
judge of the court to hire, supervise, and discharge employees of the court.

The district court has exclusive jurisdiction over all civil litigation up to $25,000.00. MCL
600.8301(1). It also handles garnishment and eviction proceedings. In the criminal area, the
district court has jurisdiction over all misdemeanors where punishment does not exceed one
year, and arraignment, probable cause conferences, and preliminary examination in felony
cases. The district court also sets and accepts bail on felony cases. MCL 600.8311.

B. Probation Department Established

In each district of the district court, the judge or judges of the district may establish a
probation department within a district control unit. The necessary and reasonable expense of
a probation department shall be borne by the district control unit. MCL 600.8314.

C. Function of Probation Department
1. Purpose of Probation

Probation, which is granted by the judge, is a sentence that allows the offender to live in
the community under the supervision of a probation officer. This decision is made after
careful study of the offender’s background, behavior, and potential for success. It is
based on the philosophy that the rehabilitation of some offenders might be hampered by
incarceration and will be supported and encouraged by supervised freedom.

Probation is a desirable disposition in appropriate cases because it maximizes the liberty
of the offender while vindicating the authority of the law and protecting the public from
further violations. Probation can positively advance the rehabilitation of the offender by
continuing normal community contacts such as employment, education, counseling, etc.
It can minimize the impact of conviction upon innocent dependents of the offender.
Probation avoids the negative effects of incarceration which can severely complicate the
offender’s reintegration into the community.

1-01-01 (5/16)
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2. Supervision

One of the primary functions of the probation department is to supervise probationers to
ensure that they comply with the terms and conditions of the court’s order. The type and
degree of supervision will vary from court to court. In some probation departments it is
the probation officer’s responsibility to counsel probationers and to act as treatment
agents. In other departments the probation officer is only expected to supervise the
probationer and the supervision may be extremely limited, such as nonreporting,
telephone, or mail report status. The supervision model chosen may depend on the
availability of resources, the caseload of the probation officers, the professional training,
and the needs of the probationers.

3. Case Management

Some courts view probation officers as case managers. In this function, the probation
officer refers the probationer to qualified treatment personnel in the community and
introduces the probationer to vocational, educational, and other resources. In the past,
the probation officer was depicted as the sole provider of services. However, this
philosophy is steadily changing due to a characterization of the probation officer as a
community resource manager with extensive knowledge of community agencies and
resources.

4. Screening and Assessment
a. Authority

Before imposing sentence for a violation of MCL 257.625(1), (3), (4), (5), (6), (7),
or (8) or a local ordinance substantially corresponding to MCL 257.625(1), (3), (6),
or (8), the court shall order the person to undergo screening and assessment by the
court (in-house assessment) or the office of substance abuse services (out-of-house
assessment) to determine whether the person is likely to benefit from rehabilitative
services, including alcohol or drug education and alcohol or drug treatment
programs. The person shall pay for the costs of the screening, assessment, and
rehabilitative services. MCL 257.625b. See also Section 5-02.

b. Purpose

Screening and assessment determines whether the offender will benefit from
rehabilitation services, including alcohol or drug treatment programs, for the purpose
of assisting judges in determining the most appropriate sentence. As the number of
drunk and impaired driving arrests increases, probation departments are conducting
more screening and assessments each year. This increase has a definite impact
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on the type and degree of supervision that each probation department maintains.
c. Fees
Courts, probation departments, and substance abuse agencies are authorized to
collect a screening and assessment fee. MCL 257.625b(5). Fees will vary among
courts and agencies. See Section 5 for details.
D. Desired Educational Requirements
Most courts require probation officers to have graduated from college with a bachelor’s
degree in one of the following areas: criminal justice, sociology, psychology, social work,
counseling, or a related field.
If the court is a designated screening and assessment agency, probation officers are required
to meet the qualifications and assessment procedures established by the Michigan
Department of Health and Human Services. See Section 5 for details.
E. Surety Bond Requirements
Probation officers are not required to be bonded.
F. Other Requirements
If probation officers will be using the Law Enforcement Information Network (LEIN) to run

criminal history or driving records, the LEIN access manual requires that the individual
submit to fingerprinting and a background check. See the LEIN access manual.

If probation officers will be preparing notices or performing other deputy clerk functions,
they must be sworn in as deputy court clerks.


https://michigan.gov/documents/msp/LEINAccessManual_371136_7.pdf
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G. Overview of the Criminal Justice System

The criminal justice system has three separately organized parts — police, courts, and
corrections — each with specific tasks. Each part is dependent upon the others. The
following chart sets forth the process in simplified form.

Entry into the system Prosecution and pretrial services
| . ________________________________________________| Refusaltoindict
Grand jury
Felonies
Unsolved Released  Released  Charges Charges

or not without without dropped dropped
arrested  prosecution prosecution ordismissed or dismissed

Information
Reported
and
observed
crime Investi- h Bail
ation Charges iti alior
g Arrest filed anal B Preliminary@l detention
ppearanc : .
hearing hearing
.
Crime
Information

Misdemeanors

Prosecution
as4a
juvenile

Unsuccessful
diversion

Diversion by law enforcement, prosecutor, or court

. Waived to

Police criminal

juvenile Intake'§ court Formal juvenile or youthful
unit earing offender court processing

Juvenile
offenders

Informal processing

Nonpolice referrals diversion

Released  Released or
ordiverted diverted
Note: This chart gives a simplified view of caseflow

through the criminal justice system. Procedures vary

among jurisdictions. The weights of the lines are not

intended to show actual size of caseloads.
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Sentencing
Adjudication and sanctions Corrections
| |
Charge dismissed Acquitted Appeal

Habeas Pardonand Capital
corpus clemency  punishment

Probation

Arraignment Convicted Sentencing

Prison

] Out of system
(registration,
notification)

Guilty plea

Parole
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Intermediate
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Arraignment Convicted Sentencing Revocation
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Guilty plea
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Residential
placement
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Source: Adapted from The challenge of crime in a free society.
President's Commission on Law Enforcement and Administration
of Justice, 1967. This revision, a result of the Symposium on

the 30th Anniversary of the President's Commission, was prepared
by the Bureau of Justice Statistics in 1997.
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1-02 ROLE OF PROBATION OFFICER
A. Statutory Authority

In all prosecutions for felonies or misdemeanors other than murder, treason, criminal sexual
conduct in the first or third degree, armed robbery, and major controlled substance offenses,
if the defendant has been found guilty upon verdict or plea and the court determines the
defendant is unlikely to again engage in an offensive or criminal course of conduct and the
public good does not require that the defendant shall suffer the penalty imposed by law, the
court may place the defendant on probation under the charge and supervision of a probation
officer. MCL 771.1(1).

B. Duties
1. General

A district court probation officer, under the general direction of the chief judge, judge, or
court administrator, conducts investigations and prepares information to assist the
district court judge in determining appropriate sentences of individuals brought before
the court. The district court probation officer shall supervise the probationer during the
term of probation and may recommend relevant programs for rehabilitation.

2. Specific
a. Screening and Assessment

Many probation officers conduct screening and assessments of individuals convicted
of driving while intoxicated or driving while impaired. In providing the court with
information identifying an individual’s involvement with alcohol or drugs, the
probation officer must take into consideration any risks involved when
recommending treatment versus incarceration. See Section 5 for details.

b. Presentence Investigation

One of the principal responsibilities of a probation officer is investigating the
background of individuals awaiting sentencing for criminal convictions.
Presentence investigations involve reviewing the offender’s arrest report, driving
record, criminal history, employment record, and other pertinent information. In
addition, the probation officer will interview the offender and, possibly, the
offender’s family, employer, and school authorities. The police, complainant/victim,
and others may also be interviewed, if necessary. See Section 4 for details.
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c. Sentencing Recommendation

After the presentence investigation has been conducted, the probation officer must
analyze the gathered information. The probation officer assesses the offender’s
background and character, and makes a determination regarding the probability of
future criminal behavior and how to prevent further illegal activities. The probation
officer then prepares a report recommending the most appropriate court action.

d. Supervision

The probation officer supervises offenders placed on probation by the district court
to ensure compliance with the order of the court. See Section 7 for details. MCL
771.1(1).

e. Charging Probation Violation

The probation officer is responsible for bringing charges of probation violation
against probationers. A “preponderance of the evidence” is the standard of proof for
probation violation hearings in Michigan. MCR 6.445(E)(1). See Section 7 for
details.

f. Bond Investigation

If probation officers are responsible for bond investigations, they need to be aware
of the information considered relevant in establishing bond and conditions of bond,
which is listed in MCR 6.106(F)(1). See Section 2 for details.

g. Other

1) The probation officer may be required to provide probationers with guidance on
personal, financial, and related problems. Probation officers generally refer
probationers to outside agencies for counseling.

2) The probation officer may be required to assist the probationer in securing
employment or entering school, or can refer the probationer to training to
improve his or her work skills.

3) The probation officer refers probationers to rehabilitation programs and
monitors their progress. The probation officer also arranges community service
work programs for the probationer.
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C. Liability
1. Statutory Authority

Statute indicates that all governmental agencies shall be immune from tort liability in all
cases wherein the governmental agency is engaged in the exercise or discharge of a
governmental function. MCL 691.1407. For more details on liability protection for the
judiciary, see Section 5-07, Michigan Trial Court Administration Reference Guide.

2. Conditions

Each officer and employee of a governmental agency and each volunteer acting on
behalf of a governmental agency shall be immune from tort liability for injuries to
persons or damage to property caused by the officer or employee while in the course of
employment or service or by a volunteer while acting on behalf of a governmental
agency if the following specific conditions are met. MCL 691.1407(2).

a. Acting Within Scope of Authority

The officer, employee, member, or volunteer must be acting or reasonably believe he
or she is acting within the scope of his or her authority. MCL 691.1407(2)(a).

b. Legitimate Governmental Function

The governmental agency must be engaged in the exercise or discharge of a
governmental function. MCL 691.1407(2)(b).

c. No Gross Negligence

The conduct of the officer, employee, member, or volunteer must not amount to
gross negligence that is the proximate cause of the injury or damage. MCL
691.1407(2)(c). “Gross negligence” means conduct so reckless that it demonstrates a
substantial lack of concern for whether an injury results. MCL 691.1407(8)(a).

D. Ethical Considerations

Ethics are the principles of conduct governing an individual or group, especially a
professional group. Ethical principles help people make appropriate decisions and respond
properly in difficult situations. Following the ethical principles of a profession reduces the
risk of job loss, criminal charges, and liability for unsuitable behavior. Michigan judicial
ethics opinions may be found online at http://www.michbar.org/opinions/ethicsopinions. In
addition, there is a Model Code of Conduct for Trial Court Employees.



http://courts.mi.gov/Administration/SCAO/Resources/Documents/Publications/Manuals/carg/carg.pdf#Section507
http://www.michbar.org/opinions/ethicsopinions
http://mjieducation.mi.gov/documents/resources-for-trial-court-staff/136-model-code-of-conduct-for-judicial-branch-employees/file
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See also the Michigan Association of District Court Probation Officers Code of Ethics
below.

Michigan Association of District Court
Probation Officers Code of Ethics

As a member of the Michigan Association of District Court Probation Officers:

I shall be dedicated to provide my professional service to the District Court,
to the community in which 1 reside, and to the offender over whom | have a
supervisory responsibility.

I shall uphold the laws of the State of Michigan and of the locale in which |
hold office, with dignity, and with awareness of the prestige and stature of the
judicial system of which I am an integral part.

I shall strive to be objective in the performance of my duties, respect the
inalienable rights of all persons, appreciate the inherent worth of any individual,
and hold sacred individual confidences which are disclosed to me without
jeopardizing the personal safety of others.

I recognize my office as a symbol of public faith and | accept it as a public
trust.

I shall continually attempt to improve my professional standards, by seeking
further knowledge and understanding.

I shall cooperate with my peers, as well as with other related agencies.

I shall conduct my personal life with propriety in all phases, will neither
accept nor grant favors in connection with my office as a Probation Officer, and
will place loyalty to principles above personal gain.

I shall continually strive to achieve these objectives and ideals, dedicating
myself to my chosen profession as a Probation Officer.

I recognize that my professional membership in the Michigan Association of
District Court Probation Officers may be held as long as | am true to this Code
of Ethics.
Adopted May 26, 1989

See http://madcpo.org/code-of-ethics.php.



http://madcpo.org/code-of-ethics.php
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E. Arrest Powers

1.

2.

Peace Officer

A peace officer has specific statutory authority to arrest a person on reasonable cause to
believe a condition of probation has been violated. However, a probation officer who is
not also a sworn member of a law enforcement agency is not a peace officer. See
Authority of officers to make arrests, 1 Gillespie, Michigan Criminal Law & Procedure
(2d ed), § 11:1. Thus, for purposes of arrest, a probation officer who is not a peace
officer is a private person. The authority of a private person to arrest is set forth in MCL
764.16. This statute authorizes a private person to make an arrest when a felony has
been committed in his or her presence or when the person to be arrested is known to
have committed a felony.

A probation officer who wishes to have the power of arrest over probationers should be
deputized by a local law enforcement agency.

Arrest of Parole Violator

According to MCL 791.239, a Department of Corrections probation officer has statutory
authority to arrest a parole violator. However, this authority does not extend to a district
court probation officer.

Conditions in Probation Order; General Rule

Pursuant to MCL 771.4, the court may provide for the apprehension, detention, and
confinement of a probationer accused of violating a probation condition or conduct
inconsistent with the public good in its probation order or by general rule. In MCR
6.445(A), on finding probable cause to believe that a probationer has violated a
condition of probation, the court may issue a summons or issue a warrant for the arrest
of the probationer.
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1-03 RULES OF CONFIDENTIALITY
A. Access to Records

All records and reports of investigations made by a probation officer and all case histories of
probationers shall be privileged or confidential communications not open to public
inspection. Judges and probation officers shall have access to records, reports, and case
histories. The probation officer, the assistant director of probation, or the assistant director’s
representative shall permit the attorney general, the auditor general, and law enforcement
agencies to have access to the reports, records, and case histories and shall permit designated
representatives of a private contractor that operates a facility or institution that houses
prisoners under the jurisdiction of the Department of Corrections to have access to the
records, reports, and case histories pertaining to prisoners assigned to that facility. The
confidence between the probation officer and the probationer or defendant under
investigation shall not be violated. The probation officer must not provide access to other
agency’s reports that are logged in probation files. MCL 791.229. See also Howe v Detroit
Free Press, 440 Mich 203, 216; 487 NW2d 374 (1992).

The only communications of the defendant which are privileged are those made to the
probation officer within the scope of his or her statutory responsibility. People v Burton, 74
Mich App 215, 225-226; 253 NW2d 710 (1977).

The statutory privilege pursuant to MCL 791.229 precluding discovery of a probation report
may be waived. Howe v Detroit Free Press, 440 Mich 203, 223; 487 NW2d 374 (1992).
See also Section 8.

B. Releasing Information

The rules of confidentiality require a release of information signed by the probationer or
defendant when a probation officer is conferring with other professionals about the
individual. Confidentiality limits what can be said when consulting the individual’s
significant others. It also limits what can be revealed to a witness in the probationer’s or
defendant’s case. Discussing probationers or defendants within earshot of others violates the
rules of confidentiality.

See also Section 4-05 and Section 8.
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1-04 DEFINITIONS AND TERMS
Adjournment - The postponing of a case or session of court until another time.
Affidavit - A written statement of fact that is verified by oath or affirmation.

Amendments to Probation Order - Probation officer petitions the court for changes to the
probation order.

Appeal - A proceeding undertaken to have a decision reconsidered by a higher authority. Black’s
Law Dictionary (10th ed).

Arraignment - A hearing by the court in which the defendant is informed of the charges against
him or her, is appointed counsel if necessary, and is permitted to plead to the charges. The
arraignment portion of the probation revocation process is necessary to assure the probationer
due process with regard to the charges of probation violation.

Bail Bond - A financial obligation signed by the defendant and those who serve as sureties to
guarantee the defendant’s future appearance in court.

Bench Warrant - An order issued by the court (from the bench) for the arrest of a person for
violating a court order.

Bind Over - To hold for trial; a finding at a preliminary examination that sufficient evidence
exists to require a trial on the charges against the defendant.

Bond Investigations - The bond ensures that the defendant appears in court. The bond
investigation gives the judge, who sets the bond, all the available information about the
defendant to help determine the type and the money value of the bond needed to ensure the
defendant’s court appearance.

CCH - Computerized Criminal History. Maintained by the Michigan State Police and accessible
by criminal justice agencies via the Law Enforcement Information Network (LEIN) and by the
public via the Internet connection I-CHAT.

CTN - Criminal Tracking Number assigned by the prosecuting attorney.

Circuit Court Misdemeanor - Includes any offense the statute designates as a misdemeanor
which is punishable by more than one year imprisonment. It is processed in circuit court like a
felony. Also referred to as a “high court” misdemeanor. See Michigan Court Rules Practice (2d
ed) § 6001.2.
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Citation - The court copy (original) of the ticket; also serves as the original complaint in the
case.

Civil Infraction - An act or omission prohibited by law which is not a crime, for which civil
sanctions may be ordered. Many traffic violations are classified as civil infractions.

Client Information Release Authorization - A waiver form for the defendant/probationer to
authorize a counselor, social worker, etc., to release information contained in the client’s records
to the probation officer. The specific type of information must be disclosed in addition to the
purpose and the need for the disclosure.

Cobbs Plea — A defendant who pleads guilty in reliance upon a judge’s preliminary evaluation
regarding sentence has an absolute right to withdraw the plea if the judge later determines the
sentence must exceed the preliminary evaluation. (People v Cobbs, 443 Mich 276; 505 Nw2d
208 [1993])

Complainant - One who makes a complaint; often interchanged with plaintiff and victim.

Confidentiality - Probation records and reports are privileged and confidential according to
Michigan statute and case law. MCL 791.229. Howe v Detroit Free Press, 440 Mich 203; 487
NW2d 374 (1992). Access is authorized only for judges, probation officers, the attorney general,
auditor general, and law enforcement agencies.

Contempt of Court - An act which hinders or obstructs a court in the administration of justice
or lessens its authority or dignity.

Controlled Substances Act - See MCL 333.7401 et seq.

Convict - To find or adjudge guilty of a criminal offense.

Crime Victim’s Rights Act - An act to establish the rights of victims of crime and juvenile
offenses; to provide for certain procedures; to establish certain immunities and duties; to limit
convicted criminals from deriving profit under certain circumstances; to prohibit certain conduct
of employers or employers’ agents toward victims; and to provide for penalties and remedies.
MCL 780.751 et seq.

Defendant - The person against whom a crime is charged.

Deferred Judgment of Guilt — A judge may defer proceedings and impose probation with terms
and conditions without entering a judgment of guilt for certain statutory offenses.
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Delayed Sentencing Act - A judge may delay imposition of sentence for up to one year “[T]he
court may delay sentencing the defendant for not more than 1 year to give the defendant an
opportunity to prove to the court his or her eligibility for probation or other leniency compatible
with the ends of justice and the defendant’s rehabilitation.” MCL 771.1(2).

Destruction of Records - The act of physically destroying information (including criminal
records) in files, computers, or other depositories. Probation files should be destroyed pursuant
to the Records Retention and Disposal Schedule for Michigan Trial Courts, Schedule 16.

Disposition - Determination of a case, whether by dismissal, plea and sentence, settlement and
dismissal, verdict and judgment.

District Court - All criminal cases are commenced in district court. Felony cases may be bound
over to circuit court after preliminary examination or waiver. Misdemeanors are tried in district
court. Civil cases under $25,000.00 and summary proceedings for possession of real estate
constitute most of the civil caseload.

District Court Magistrate - In Michigan, a district court magistrate is a quasi-judicial official
given the power to set bail, accept bond, accept guilty pleas, and sentence for traffic and other
violations, and to conduct informal hearings on civil infractions.

Docket - See Register of Actions.
Expunge - To destroy; blot out; obliterate; erase. See Destruction of Records.

FAC - Failure to answer citation. When a person fails to answer a traffic citation (ticket), the
court notifies the Department of State, which enters this information into its computer system.
The defendant’s license is suspended until the FAC is set aside after the case is disposed of and a
fee is paid.

FCJ - Failure to comply with judgment imposed for violations of civil infractions that are issued
on traffic violations; follows the same procedure as FAC.

Felony - A crime punishable by more than one year in the state prison, unless it is specifically
stated to be a misdemeanor. Felonies are tried in the circuit court. MCL 750.7.

Holmes Youthful Trainee Act - A defendant, between the ages of 17 and 24 years, alleged to
have committed a criminal offense may be assigned to youthful trainee status. This assignment
may be made by the court of record having jurisdiction over the criminal offense, only with
consent of the defendant or the guardian. Youthful trainee status is not a conviction and no civil
disabilities may attach to this status. MCL 762.11-.16.
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Inactive Case - A pending case over which the court has no effective control; a case that is filed
in court, but for some reason cannot be processed by the court, such as defendant absconded
or was never arraigned.

Incarceration - Commitment to jail or prison.

Interim Bond - Refers to a bond that is set by a police officer when a person is arrested for a
misdemeanor minor offense without a warrant. Any misdemeanor warrant may also have an
interim bond endorsed on it by the issuing judge or district court magistrate. Interim bond allows
the individual to be released, but be available for an arraignment.

Jury - A body of men and/or women sworn to consider the evidence presented and to deliver a
true verdict or decision in a judicial proceeding. There are six jurors for district court in civil and
criminal matters. In circuit court there are six jurors for civil matters and twelve for criminal
matters.

Killebrew Agreement - In People v Killebrew, 416 Mich 189 (1982), the court ruled that the role
of the trial court in plea negotiations is limited to consideration of bargains between defendants
and prosecutors. Formerly, where the trial court chooses not to accept a proffered bargain or
follow the prosecutor’s recommendation, the defendant had to be given the opportunity to affirm
or withdraw a plea of guilty offered as part of the agreement. However, MCR 6.302(C) was
amended to expressly provide a trial court’s decision not to follow a sentence recommendation
does not entitle the defendant to withdraw defendant’s plea.

LEIN - Law Enforcement Information Network. A communications and integrated system
providing access to a variety of databases, including wanted persons, criminal history records,
driver records, and vehicle records.

Magistrate - Unless prefaced by the words “district court,” the term magistrate used in the
Michigan Code of Criminal Procedure refers to a judge of a court with jurisdiction over the
matter discussed.

MADCPO - Michigan Association of District Court Probation Officers.

MCL - An acronym for “Michigan Compiled Laws,” a series of law books.

MCR - An acronym for “Michigan Court Rules.”

Minor - A person under the age of 18 years by civil law; a person under the age of 17 years by
criminal and juvenile law.

Minor Offense - A misdemeanor or ordinance violation for which the permissible imprisonment
does not exceed 92 days and the maximum permissible fine does not exceed $1000.00. MCL
761.1(K).
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Misdemeanor - A violation of a penal law of the State of Michigan which is not a felony, or a
violation of an order, rule, or regulation of a state agency that is punishable by imprisonment or
by a fine that is not a civil fine. MCL 750.8.

MJI — Michigan Judicial Institute; the training department of the State Court Administrative
Office.

Motion - An application to the court for the purpose of obtaining a certain order or decision in
favor of the applicant.

Municipal Court - A court in which the authority is confined to the city or community where it
is established. Municipal court civil jurisdiction is limited to $1,500.00. Civil jurisdiction is
increased to $3,000.00 under certain circumstances. A few cities chose to retain this court rather
than change to the district court system.

Nolle Prosequi — Latin for “not wish to prosecute.” Black’s Law Dictionary (10th ed). A formal
entry made on the court record by which the prosecutor declares he or she will not further
prosecute the case, usually based on some form of agreement. The prosecutor reserves the right
to initiate the case again.

Nolo Contendere/No Contest - Latin for “I do not wish to contend.” Black’s Law Dictionary
(10th ed). It is a plea treated as a guilty plea except that it is not an admission of guilt, but an
indication of readiness to accept conviction and sentence rather than go to trial. By pleading
nolo contendere, the defendant is not required to tell the court what he or she did. This allows
the defendant to avoid incriminating testimony in a pending civil action or one that may later be
filed against the defendant.

Notice of Hearing - Document notifying the scheduling of matters in court. Pursuant to MCR
2.119, notice of hearing must be served at least nine days before the time set for hearing, if
served by mail, or at least seven days before the time set for the hearing, if served by delivery
pursuant to MCR 2.107(C)(1) or (2).

Offense - A crime or ordinance violation.

Order - A direction of a court made or entered in writing; one which terminates the action itself,
or decides some matter litigated by the parties.

Ordinance - A local law or regulation enacted by a municipal government. It has no effect
outside that city or village.

ORI - Originating agency number. See the Law Enforcement Information Network Manual.

PACC Charge Code - A code used by the county prosecutor or attorney general to identify the


https://michigan.gov/documents/msp/LEINAccessManual_371136_7.pdf
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crimes charged. PACC codes are not assigned to ordinance violations. The number is related to
the MCL cite.

Parole - Conditional release from prison before the end of sentence; if the parolee observes the
conditions, he or she need not serve the balance of the term.

Peace Officer - Any public officer or official having authority to arrest to enforce the law and
preserve peace; generally includes any sheriff, deputy sheriff, any state or municipal officer, and
any state conservation officer.

Personal Recognizance - The release that is gained in a criminal case without having to post
money or have a surety sign a bond with the court. The court takes the defendant’s word that he
or she will appear for a scheduled matter or when advised to appear.

Petition - An application made in writing to the court.

Plaintiff - In criminal cases, the state or municipality is the plaintiff and is represented by the
prosecuting official.

Plea - The defendant’s response to a criminal charge, such as not guilty, guilty, or nolo
contendere.

Plea Bargaining - An arrangement between the prosecutor and defense counsel where the
defendant agrees to plead guilty to a particular offense in return for the prosecuting attorney’s
agreement to allow such a plea (usually to a reduced charge) or a promise to dismiss some other
offense pending against the defendant.

Plead - To answer the indictment, information, complaint and warrant, citation, appearance
ticket, etc.; to answer an allegation.

Preliminary Examination - A hearing in a felony case before a district court judge at which the
prosecution presents evidence (the defendant and his or her counsel being present) from which
the district judge decides whether there is probable cause to believe that a crime has been
committed and that the defendant committed the crime and to “bind over” or refer the defendant
to the circuit court for trial.

Presentence Investigation - Investigation of the relevant background of a convicted offender.
Usually conducted by a probation officer employed by a court and designated to act as a
sentencing guide for the sentencing judge.

Presentence Report - Written report prepared by the probation department containing the family
and personal history of the accused, evaluation of the crime and its ramifications, and
recommendations as to sentencing. Required in all felony cases. Presented to the judge as a
guide in determining sentence.
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Presiding Judge - The judge conducting a hearing or trial. The judge in charge of a case.

Pretrial Conference - Hearing in a criminal or civil case between the judge and the attorneys to
discuss any matters that can be resolved prior to trial, to assist in expediting or simplifying the
trial. Such hearings are usually informal and without clients participating.

Probable Cause Conferences: The state and the defendant are entitled to a probable cause
conference, unless waived by both parties. MCR 6.108(A). A probable cause conference
involves discussions relating to a possible plea agreement, as well as other pretrial matters such
as bail and bond modification, possible stipulations, procedural aspects of the case, and other
discussions regarding other matters relevant to the case as agreed by the parties. MCR 6.108(C);
MCL 766.4(1).

Probation - Allowing a person convicted of an offense to remain in the community instead of
going to jail or prison as long as the offender fulfills the conditions of the probation. The
offender’s probation is usually supervised by a probation officer. If a person violates probation,
the probation can be revoked and the defendant resentenced.

Pro Per or Pro Se - A person who represents himself or herself in court without an attorney.

Prosecuting Attorney - A public officer whose duty is to institute and conduct criminal
proceedings on behalf of the people.

PSI - Presentence investigation.
Public Defender - An attorney paid by the county to defend a person who is indigent.
Quash - To nullify a conviction or order.

Record - The word for word (verbatim) account by the official court reporter/recorder of all
proceedings at the trial.

Register of Actions - A written list of all important acts performed in court in an individual case
from beginning to end. The register of actions (for acts done), the case file (for documents filed),
and any transcript of proceedings together form the “record.”

Remand - To send a case back to the court from which it came for further proceedings. To send
a case back to the lower court from which it was appealed, with instructions as to what further
proceedings should take place.

Restraining Order - An order of the court which is intended to restrain a person’s action and
preserve the status quo until a hearing can be held to determine if a temporary injunction should
be issued.
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SCAO - State Court Administrative Office.

Screening and Assessment - A procedural method in which the sentencing judge shall order and
receive the facts pertaining to the defendant’s alcohol/drug-related history, prior offenses, and
driving record; blood-alcohol concentration results; screening and assessment testing procedures
and results; current alcohol/drug dependency; prior alcohol/drug education or treatment; and any
assessment recommendations for proposed rehabilitation services.

Sentence - Punishment imposed upon a defendant following conviction in a criminal proceeding.

Show-Cause Order - An order to appear as directed and present to the court reasons and
considerations why certain circumstances should be continued, permitted, or prohibited.

SID - State Identification number. A number provided by the Department of State Police based
on positive fingerprint identification. It is generated when the law enforcement agency reports
an arrest through the prosecutor to the Department of State Police.

State Case - Refers to a violation of state law. The term is most often used in district courts and
municipal courts to distinguish between local ordinance violations and violations of state statute.

Statutes - Laws in the State of Michigan enacted by the state Legislature.

Stay - The suspension of a judicial proceeding by court order.

Subpoena - A writ or order to compel attendance in a court with a penalty for failure to do so.
Verdict - The jury’s decision or finding on the issues submitted to it for determination.

Warrant Recall - A procedure for removing outstanding warrants from LEIN in order to avoid
repeated or mistaken arrests.

With Prejudice - A claim dismissed “with prejudice” means the prosecution in a criminal case
is forever barred from bringing criminal proceedings on the same claim.

Without Prejudice - A claim dismissed “without prejudice” may be the subject of a new
criminal proceeding.

Writ - A court order giving the authority to require the performance of a specific act.
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1-05 MICHIGAN ASSOCIATION OF DISTRICT COURT PROBATION OFFICERS
A. History

The Michigan Association of District Court Probation Officers (MADCPO) was originally
founded as the Michigan Association of Probation Services, Inc. (MAPS) in 1970. Prior to
1970, district court probation officers were members of the Michigan Correctional
Association. Annual conferences were held for parole, probation, and correctional officers,
but conference programming centered around issues applicable to corrections and parole,
with little attention given to the specific needs of district court probation.

In late 1969, a group of district court probation officers met to establish their own
organization. In 1970, MAPS, Inc. was founded. An annual conference was established to
focus on the education and information needs and issues of district court probation. In 1989,
the name of the organization was changed to the Michigan Association of District Court
Probation Officers.

B. Purpose

The basic mission of the association has greatly expanded over the years in order to conform
and adapt to the changing needs of the membership. The association, by way of its
members, fosters the notion that probation officers are a viable and integral part of the
Michigan judicial system. The association is concerned with enhancing the individual
professional status of its members. In addition, members seek involvement in the legislative
process in an effort to influence legislation which directly affects the function of the
probation officer.

The association participates in a wide variety of functions and decision-making processes
that affect the work of probation officers. Members have served in various capacities with
the Michigan Court Forms Committee, the Chief Judge/Court Administrators Manual
Committee, and the District Court Judges Association, and continue to remain involved in
committees. In addition, the association works closely with the Michigan Judicial Institute
(MJI) in providing educational programs to probation officers.

The association continues to expand the scope of its influence through increased membership
in other related organizations and groups.

C. Membership
Information about membership can be obtained by contacting the regional representative or

any association officer, by referring to the association newsletter, by contacting a probation
officer who is a member, or by visiting the association’s website at www.madcpo.org.



http://www.madcpo.org/
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D. Directory of Probation Departments

The first Directory of District Court Probation was compiled and distributed in 1984 in order
to provide an accurate and useful tool for probation departments and service providers. An
abridged directory update of additions and changes was provided in 1985. New directories
are now compiled every two years. The directory contains phone numbers, e-mail addresses,
contact persons for community service programs, victim impact panels, and fax numbers. It
also contains an alphabetical listing of probation officers in the state and regional reference
numbers. The directory is available through the association’s current newsletter/directory
coeditors.

E. Newsletter

The association publishes newsletters in the fall, winter, and spring of each year and mails
them to all probation officers and service providers who request a copy. To receive a copy,
contact the current newsletter/directory coeditors.

F. Annual Conference

An annual conference is held in May of each year. Locations vary and are selected by the
executive board. In addition to the educational benefits, the conference provides probation
officers the opportunity to meet and exchange ideas with their colleagues. An annual general
membership meeting is also conducted at the conference, at which time the election of
officers, regional representatives, and alternates is held.
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Pretrial Release

2-01 INTRODUCTION
A. Authority and Purpose

A person charged with a crime is entitled to release on his or her own recognizance, conditional
release, or release on money bail unless the individual is alleged to have committed a crime for
which pretrial release may be denied. MCR 6.106(A), MCL 765.6.

The primary purpose of a bond is to help ensure that the defendant appears in court at all times as
directed.

B. Role of Arresting Agency

Pursuant to the Crime Victim’s Rights Act, the arresting agency is responsible for providing
information to the victim of the reported crime. MCL 780.751 et seq. According to MCL
780.755 and MCL 780.815, the law enforcement agency having responsibility for investigating
the crime must give the victim notice of the availability of pretrial release for the defendant and
other related information.

C. Role of Probation Officer

When a bond investigation is part of a probation officer’s responsibilities, the investigation is
conducted to provide the judge or district court magistrate with the information appropriate and
necessary to determine the type, amount, and conditions of the bond.

Particular guidelines and procedures for probation officers to follow when conducting bond
investigations will vary to meet the needs of each particular jurisdiction. While some courts may
require an extensive amount of verified information, others expect a less comprehensive effort to
help expedite the process of establishing an appropriate bond. The length and complexity of a
bond investigation should be established by an agreement between the court and the probation
department.

D. Role of Court
At the defendant’s first appearance before the court, the court must order the defendant be held in

custody or released as provided in MCR 6.106. This decision is made after considering various
factors, some of which are outlined in MCR 6.106(F)(1).

2-01-01 (5/17)
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2-02 BOND INVESTIGATION

A. Establishing File

Generally, a file is not established until a presentence investigation is requested. However, if
probation officers are responsible for bond investigation, a file should be established at this time.

B. Investigation Procedure

1. Personal Interview

The bond investigation begins with a personal interview of the defendant under the scope of
the factors allowed pursuant to MCR 6.106(F). The information collected is verified to
ensure the accuracy of statements made by the defendant. Personal or telephone contacts
with employers, counselors, spouses or family members, landlords, probation/parole officers,
community members, and courts are the primary sources used to verify the information.
Criminal and driving histories are also typically obtained and examined.

2. Factors Considered

The information considered relevant in establishing a bond and bond conditions is listed in
MCR 6.106(F)(1) and includes:

a.

b.

prior criminal record (includes juvenile) (nonpublic record, see Section 8),
record of court appearances/nonappearances (nonpublic record, see Section 8),
substance abuse history,

mental condition,

reputation for dangerousness,

seriousness of offense,

probability of conviction,

presence of threats,

employment status and history,

availability of responsible members of community to vouch for or monitor the defendant,
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k. ties to the community,

I. length of residence,

m. family ties, and

n. other factors bearing on risk of nonappearance or danger to the public.

Information beyond these factors cannot be used to sanction pretrial detention and is not
permissible. The court rule specifically disallows any determination based on race, religion,
gender, or economic status.

C. Report and Recommendation to Judge

A written report and recommendation should be provided to the court before the district court
arraignment. The format of this report is not dictated by any statute or court rule. The content
and style of the report should reflect the needs and requirements of the parties who will be using
it as the case progresses.

The report should consider and reflect the factors in MCR 6.106(F) so the judge or district court
magistrate has the necessary information for establishing bond. In accordance with court rules,
the report should recommend a personal recognizance bond unless it is determined that a
recognizance release will not ensure the defendant’s appearance or that such release will present
a danger to the public. MCR 6.106(C).
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2-03 ORDER FOR PRETRIAL RELEASE OR CUSTODY
A. Considerations and Statement of Reasons

As specified in MCR 6.106(B)(1), the court may deny pretrial release to a defendant who is
charged with murder or treason, criminal sexual conduct in the first degree, armed robbery,
kidnapping with the intent to extort, or committing a violent felony.

1. Custody Order

If the court determines that the defendant may not be released, the court must order the
defendant held in custody for a period not to exceed 90 days after the date of the order,
excluding delays attributable to the defense, within which trial must begin. MCR
6.106(B)(3). The court must state the reasons for an order of custody on the record and on
the form approved by the State Court Administrative Office entitled “Custody Order.” See
SCAO-approved form MC 240b, Custody Order.

2. Release Order

According to MCR 6.106(C) and (D), if the defendant is not ordered held in custody, the
court must order the pretrial release on personal recognizance or an unsecured appearance
bond, or conditional release with or without money bail. See SCAO-approved form MC 240,
Pretrial Release Order.

In deciding which release to use and what terms and conditions to impose, if any, the court is
to consider relevant information, including the following factors that are specified by MCR
6.106(F)(1). While the court must state the reasons for its decision on the record, the court
does not have to make a finding on each of the factors. MCR 6.106(F)(2).

a. Defendant’s prior criminal record, including juvenile offenses.

b. Defendant’s record of appearance or nonappearance at court proceedings, or flight to
avoid prosecution.

c. Defendant’s history of substance abuse or addiction.
d. Defendant’s mental condition, including character and reputation for dangerousness.

e. The seriousness of the offense charged, the presence or absence of threats, and the
probability of conviction and likely sentence.


http://courts.mi.gov/Administration/SCAO/Forms/courtforms/generalcriminal/mc240b.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/generalcriminal/mc240.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/generalcriminal/mc240.pdf
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f. Defendant’s employment status and history, and financial history insofar as these
factors relate to the ability to post money bail.

g. The availability of responsible members of the community who would vouch for or
monitor the defendant.

h. Facts indicating the defendant’s ties to the community, including family ties and
relationships, and length of residence.

i.  Any other factors bearing on the risk of nonappearance or danger to the public.
B. Conditions of Release
Conditions can be placed on any type of bond in an effort to ensure the defendant’s appearance.
The nature of the allowable conditions that can be placed on a bond also suggests that objectives
concerning the safety of victims or the community in general can be considered.

1. Personal Recognizance

MCR 6.106(C) sets forth the conditions of a personal recognizance bond. These conditions
are that the defendant:

a. will appear as required,
b. will not leave the state without permission of the court, and
c. will not commit any crime while released.

2. Conditional Release
If the court determines that a release on personal recognizance will not reasonably ensure the
appearance of the defendant and the safety of the public, the court may order pretrial release
on the condition or combination of conditions that the court determines appropriate

according to MCR 6.106(D). These conditions include:

1) the defendant will appear as required, will not leave the state without permission of
the court, and will not commit any crime while released.

The court may also require the defendant to:
1) make reports to a court agency, as specified by the court or the agency,

2) not use alcohol or illicitly use any controlled substance,
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3) participate in a substance abuse testing or monitoring program,

4) participate in a specified treatment program for any physical or mental condition,
including substance abuse,

5) comply with restrictions on personal associations, place of residence, place of
employment, or travel,

6) surrender driver’s license or U.S. passport,
7) comply with a specified curfew,

8) continue to seek employment,

9) continue or begin an educational program,

10) remain in the custody of a responsible member of the community who agrees to
monitor the defendant and report any violation of any release condition to the court,

11) not possess a firearm or other dangerous weapon,

12) not enter specified premises or areas and not assault, beat, molest, or wound a named
person or persons,

13) comply with any condition limiting or prohibiting contact with any other named
person or persons. If an order under this paragraph limiting or prohibiting contact
with any other named person or persons is in conflict with another court order, the
most restrictive provision of the orders shall take precedence until the conflict is
resolved. The court may make this condition effective immediately on entry of a
pretrial release order and while defendant remains in custody if the court determines
it is reasonably necessary to maintain the integrity of the judicial proceedings or it is
reasonably necessary for the protection of one or more named persons.

14) satisfy an injunctive order made a condition of release, or
15) comply with any other condition, including the requirement of money bail as
described in MCR 6.106(E), reasonably necessary to ensure the defendant’s
appearance and the safety of the public.
3. Money Bail
If the court determines for reasons stated on the record that the defendant’s appearance and

the safety of the public cannot be assured, money bail with or without the conditions set forth
in MCR 6.106(D) may be required. As specified in MCR 6.106(E), the court may require the



2-03-04 / Pretrial Release (5/17)

defendant to post a bond that is executed, at the defendant’s option, by either a surety
approved by the court, or by the defendant or another who is not a licensed surety. If the
defendant opts for a bond without a surety, it must be secured by either a cash deposit or its
equivalent for the full bond amount, a cash deposit of 10 percent of the bond amount, or real
property. The court has the option whether to offer the 10 percent bond.

4. Alternative Bond Documents

Courts may require or receive alternative documents in lieu of a cash, percent, or surety
bond. Receipt of such documents must be documented in the case file. If the court
determines that the document should be kept in a location for safe keeping other than the
court file, the location of the document should be noted on the register of action. If the case
is transferred to another court, such as a bind over to circuit court or a change of venue, the
document should be included in the itemization of materials transferred.

a. Driver’s License. Law enforcement or the court may require a person to surrender a
driver’s license as security for the defendant’s appearance in court. Upon conclusion of
the trial or imposition of sentence, as applicable, the court shall return the license to the
defendant unless other disposition of the license is authorized by law. MCL 257.749,
MCL 780.64, MCR 6.106(D)(2)(f).

b. Guaranteed Appearance Certificate. In lieu of a driver’s license, a person may leave a
guaranteed appearance certificate with the law enforcement officer or the court. The
certificate must contain a printed statement that a surety company authorized to do
business in Michigan guarantees the appearance of the person whose signature appears
on the card or certificate, and that if the defendant fails to appear in court, the company
will pay any fine, costs, or bond forfeiture imposed on the person not to exceed $200.00.
Upon conclusion of the trial or imposition of sentence, as applicable, the court shall
return the certificate to the defendant. MCL 257.749.

c. U.S. Passport. As a condition of bond, the court may require surrender of a U.S.
passport. A person without a passport might surrender a refugee travel document, which
can serve in lieu of a national passport. It may be useful to acquire signature of the
owner of the passport or travel document upon return as receipt. Expired passports or
travel documents should be sent to US Immigration, Criminal Alien Program, 333 Mt.
Elliott Street, Detroit, M148207-4381. For further information, contact US Immigration
at 313-568-6049. MCR 6.106(D)(2)(f).

5. LEIN Entry

If the court orders a bond with conditions that are determined to be reasonably necessary for
the protection of any person, the pretrial release order (SCAO-approved form MC 240) must
be sent to the local law enforcement authority for entry into the LEIN system. The court must
order cancellation of the bond conditions from LEIN when the bond is



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/generalcriminal/mc240.pdf
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revoked or otherwise terminated. MCL 765.6b. Use SCAQO-approved form MC 239,
Removal of Entry from LEIN.

C. Crime Victim’s Rights

The victim of a crime will be given notice that he or she may contact the sheriff to determine
whether a defendant has been released from custody pending trial. MCL 780.755, MCL 780.815.

If the victim wishes not to have contact with the defendant, the arraigning judge/district court
magistrate can order a no-contact clause as a condition of bond or as a condition of being held in
custody. A no-contact order might contain language ordering the defendant to: (1) refrain from
making any contact with the victim in person, by mail, by telephone, or through a third party, or
(2) leave the home if the parties are living together. If the defendant cannot leave the home for
some reason, the bond should contain a warning that any future charges or noncompliance with
the conditions of bond could jeopardize his or her liberty. MCL 765.6b, MCR 6.106(D)(2).

If the defendant is charged with a crime involving domestic violence, the arraigning judge/district
court magistrate may order the defendant to carry or wear a global positioning system (GPS)
device as a condition of release. The judge/district court magistrate also may, with the victim’s
informed consent, order the defendant to provide the victim with an electronic receptor device
capable of receiving the GPS information from the defendant’s device. If the judge/district court
magistrate orders the GPS device, he or she must also order the defendant not to purchase or
possess a firearm. MCL 765.6b.


http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc239.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc239.pdf
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Court-Appointed Attorney

3-01 DEFENDANT’S RIGHT TO COURT-APPOINTED ATTORNEY
A. Authority

At the arraignment on the warrant or complaint, the court must advise the defendant of the right
to a court-appointed attorney at all subsequent court proceedings if he or she wants one and is
unable to pay for one. MCL 775.16, MCR 6.005(A).

B. When Entitled
1. Pretrial Proceedings
a. Felony Cases

Even if a defendant waives the assistance of an attorney, the record of each subsequent
proceeding (such as the preliminary examination, arraignment, revocation proceedings,
hearings, trial, or sentencing) must affirmatively show that the court advised the
defendant of the right to an attorney and the defendant waived that right. Before the
court begins such proceedings, the defendant must reaffirm that an attorney is not
wanted, or if the defendant requests an attorney and is unable to pay for one, the court
must appoint one, or if the defendant wants to hire an attorney and has the financial
ability to do so, the court must allow the defendant a reasonable opportunity to retain
one. MCR 6.005(E).

At the arraignment on the warrant or complaint, the court must advise the defendant of
the right to a court-appointed attorney if he or she does not have the money to hire one.
The court must also advise the defendant of the right to an attorney at all subsequent
court proceedings and, if appropriate, appoint one. MCR 6.104(E), MCR 6.610(H).
b. Misdemeanor Cases

At the arraignment on the warrant or complaint, the court must advise the defendant of
the right to a court-appointed attorney if he or she does not have the money to hire one
and if:

1) the offense charged requires on conviction a minimum term in jail, or

2) the court determines that it might sentence the defendant to jail. MCR 6.610(D) and
(E), AO 2003-3.

3-01-01 (5/16)
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2. Postsentencing Proceedings
a. Probation Violation

At the arraignment on an alleged probation violation, the court must advise the
probationer that he or she is entitled to the assistance of a court-appointed attorney at the
hearing and at all subsequent court proceedings, and that one will be appointed if he or
she is unable to pay for one. MCR 6.445(B). Even if a probationer charged with
probation violation waives the assistance of an attorney, at each subsequent proceeding
the court must comply with the advice and waiver procedure in MCR 6.005(E). MCR
6.445(D).

b. Postappeal Relief

If the court imposed a sentence of incarceration on a misdemeanor in district court, even
if the incarceration is suspended and if the defendant is indigent, the court must enter an
order appointing a lawyer if, within 14 days after sentencing, the defendant files a
request for a lawyer or makes a request on the record. MCR 6.625(B).
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3-02 INVESTIGATION TO DETERMINE INDIGENCY
A. Role of Judge

In all Michigan courts, the final decision to provide counsel for an indigent defendant lies with
the judge having jurisdiction in the pending case. In some courts, the presiding judge will make a
determination of indigency and, based upon information provided, appoint an attorney to
represent a defendant. If the court determines the defendant is financially unable to retain
counsel, it must promptly appoint an attorney and notify that attorney of the appointment. The
court may not permit the defendant to waive the right to be represented without first:

1. advising the defendant of the charge, the maximum possible incarceration for the offense,
any mandatory minimum sentence required by law, and the risk involved in self-
representation, and

2. offering the defendant the opportunity to consult an attorney. MCR 6.005(D).

B. Role of Court Staff
Some courts refer a defendant to an investigator who will examine and verify information

contained in a petition for a court-appointed attorney. A recommendation for or against
appointment of counsel is then provided to the judge.
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3-03 APPLICATION FOR INDIGENCY

A. Authority
If the defendant requests an attorney and claims financial inability to retain one, the court must
determine whether the defendant is indigent. MCR 6.005(B), People v Studaker, 387 Mich 698,
700-701; 199 NwW2d 177 (1972). The appointment of counsel must be consistent with an
adopted local administrative order that governs the process for selecting and appointing attorneys
to represent indigent defendants. MCR 8.123(B).

B. Process
The process for determining indigency is in MCR 6.005(B). These factors are a guide for
determining indigency and are the minimum amount of information necessary to make an
informed decision on the question of indigency. Every court shall require a defendant claiming
indigency to submit a sworn statement setting forth his or her financial condition. The following
factors shall be considered:
1. the defendant’s present assets, employment, earning capacity, and living expenses,
2. the defendant’s outstanding debts and liabilities, secured and unsecured,

3. whether defendant has qualified for and is receiving any form of public assistance,

4. availability of any personal or real property owned and whether it would cause undue
financial hardship to the defendant or dependents if converted,

5. whether the defendant is incarcerated, and

6. any other circumstances that would impair the ability to pay an attorney fee as would
ordinarily be required to retain competent counsel.

C. SCAO-Approved Forms

The Request for Court-Appointed Attorney and Order (MC 222) can be completed by an indigent
defendant to request a court-appointed attorney.



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/generalcriminal/mc222.pdf

(5/16) Court-Appointed Attorney / 3-04-01

3-04 RECOVERING EXPENSE
A. Authority
1. Reimbursement After Sentencing
The authority for recovering costs is in MCL 769.1k, MCL 769.3, and MCL 771.3.

Pursuant to MCL 769.1k, if a defendant is found guilty or pleads guilty or nolo contendere,
at sentencing the court may order the expenses of providing legal assistance to the defendant.
These costs may also be ordered for defendants subject to a deferred judgment of guilt or
delayed sentence.

Pursuant to MCL 769.3, costs of prosecution can be ordered as a condition of sentence only
if the offense is punishable by either fine or imprisonment. If a charge is punishable only by
imprisonment, costs cannot be imposed. People v Tims, 127 Mich App 564, 565; 339 Nw2d
488 (1983).

Pursuant to MCL 771.3, costs are authorized as a condition of probation only. In addition,
costs as a condition of probation are limited by the defendant’s ability to pay, if the defendant
raises the issue. People v Music, 428 Mich 356, 361; 408 NW2d 795 (1987).

According to People v Neil, 99 Mich App 677, 680; 299 NW2d 23 (1980), a term or
condition of a sentence not expressly authorized by statute is unlawful and must be vacated.
See also People v Cunningham, 496 Mich 145, 149-150; 852 NW2d 118 (2014). If a
defendant is acquitted of the charges, reimbursement for court-appointed attorney fees should
not be ordered.

Whenever a trial court attempts to enforce a fee for a court-appointed attorney, the defendant
must be given an opportunity to contest the enforcement on the basis of his or her indigency
and the trial court must assess the defendant’s ability to pay. The court should consider
whether the defendant is indigent and unable to pay at that time or whether forced payment
would cause a manifest hardship on the defendant or the defendant’s family at that time.
People v Jackson, 483 Mich 271, 292-293; 769 NW2d 630 (2009).

2. Contribution Before Sentencing
In criminal cases, as specified in MCR 6.005(C), the court can order a partially-indigent

defendant to contribute toward the costs of defense under a specific plan. The purpose of
MCR 6.005(C) is not to authorize reimbursement, but to ensure the defendant is not denied
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the appointment of an attorney because of partial “ability to pay.”
B. Condition of Probation

Payment of costs as a condition of probation is seen as reimbursement to the public and not as
punishment. People v Teasdale, 335 Mich 1, 5-6; 55 NW2d 149 (1952).

If a probationer is ordered to pay costs as part of a sentence of probation, compliance with that
order shall be a condition of probation. The court may revoke probation if the probationer fails to
comply with the order and if the probationer has not made a good faith effort to comply with the
order. In determining whether to revoke probation, the court shall consider the probationer’s
employment status, earning ability, and financial resources, the willfulness of the probationer’s
failure to pay, and any other special circumstances that may have a bearing on the probationer’s
ability to pay. MCL 771.3(8).

The court may continue collecting unpaid fines, costs, and other fees once the probationer is
discharged or the probation is revoked. MCL 769.1k(3).

See also Section 6-10 for details.
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Presentence Investigation

4-01 AUTHORITY AND RESPONSIBILITY
A. Misdemeanor Cases

As directed by the sentencing judge or district court magistrate, a probation officer must conduct
a presentence investigation and prepare a report on persons charged with and convicted of a
misdemeanor. MCL 771.14.

The defendant in a misdemeanor case may request the preparation of a presentence report. While
the sentencing judge has a right to deny a defendant’s request for a presentence report in a
misdemeanor conviction, there should be a good reason for doing so. Sentencing is of such
obvious importance to the criminal justice system that no trial judge, without a clear exposition
of his discretionary thinking, should deny a defendant a presentence report and proceed to impose
a maximum sentence. Such an act is tantamount to saying that nothing the court can learn from
the presentence report can help the defendant. People v Shackelford, 146 Mich App 330, 336;
379 NW2d 487 (1985).

B. Responsibility of Probation Officer
1. Statutory Requirements
Pursuant to MCL 771.14, when the court orders a presentence investigation, the probation
officer must inquire into the antecedents, character, and circumstances of the defendant and

shall report in writing to the court. The presentence investigation report must include:

a. anevaluation of and a prognosis for the person’s adjustment in the community based on
factual information contained in the report,

b. if requested by a victim, any written impact statement submitted by the victim pursuant
to the Crime Victim’s Rights Act,

c. a statement prepared by the prosecuting attorney as to whether any consecutive
sentencing is required as authorized by law,

4-01-01 (5/16)
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d.

if a person is to be sentenced for a misdemeanor involving the illegal delivery,
possession, or use of alcohol or a controlled substance, a statement that the person is
licensed or registered pursuant to article 15 of the Public Health Code, MCL 333.1610-
333.18838, if applicable, and

diagnostic opinions that are available and not exempt from disclosure pursuant to MCL
771.14(3).

2. Michigan Court Rule Requirements

No court rule applicable to district court establishes requirements for an investigation into a
defendant’s background and character or a written report to the court. However, at the
direction of the district court judge, the probation officer may refer to MCR 6.425 for
guidance. If areport is produced, it may include:

a.

b.

a description of the defendant’s prior criminal convictions and juvenile adjudications,
a complete description of the offense and the circumstances surrounding it,

a brief description of the defendant’s vocational background and work history, including
military record and present employment status,

a brief social history of the defendant, including marital status, financial status, length of
residence in the community, educational background, and other pertinent data,

the defendant’s medical history, substance abuse history, if any, and if indicated, a
current psychological or psychiatric report,

information concerning the financial, social, psychological, or physical harm suffered by
any victim of the offense, including the restitution needs of the victim,

if provided and requested by the victim, a written victim’s impact statement as provided
by law,

any statement the defendant wishes to make,



(5/16)

k.

Presentence Investigation / 4-01-03
a statement prepared by the prosecutor on the applicability of any consecutive sentencing
provision,

an evaluation of and prognosis for the defendant’s adjustment in the community based
on factual information in the report,

a specific recommendation for disposition, and

any other information that may aid the court in sentencing.

C. Referral to Probation Department

1. Procedure

After a defendant pleads guilty to a charge or is found guilty by court or jury trial, the judge
may refer the defendant to the probation department for an investigation and report prior to
sentencing. The sentencing date may or may not be set prior to this referral. Anappointment
for the presentence interview is usually set at this time. All referrals from the court to the
probation department should be made in writing. All referrals are forwarded to the probation
department and may contain a number of categories, such as:

a.

b.

e.

f.

bond investigation report.

court-appointed attorney investigation report.
full investigation report.

abbreviated presentence investigation report.
oral report.

alcohol evaluation.

2. Basic Information Sheet

Upon initial contact with the probation department, the defendant will be asked to fill out a
basic information sheet (BIS). See sample forms in the Section 4 Appendix. This form is
the backbone of subsequent reports.

a. Primary Contents

The BIS should include the following:
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1) identification data.

2) family history.

3) marital history.

4) education history.

5) employment history.

6) economic data.

7) military record.

8) health history.

9) substance abuse/use and any mental health history.

10) arrest record, including any prior or pending cases (nonpublic record, see Section 8,
page 8-02-01).

11) additional information deemed relevant by the probation officer or the defendant.
b. Additional Information

The BIS should be kept up-to-date during the course of the investigation. Any changes
in address, phone number, employment, etc., should be included.

The defendant’s version of the offense should be included in either the BIS or the record
of aninterview. Court information, such as court actions, dates, and dispositions, should
be recorded on a separate sheet completed by the probation department after the initial
contact with the defendant. This information should also be kept up-to-date.

c. Completing the BIS

The BIS should be completed whenever possible by the defendant prior to the interview.
The probation officer may need to offer assistance. If, at the time of referral or during
the interview, the defendant indicates that he or she is currently, or has recently been, in
some type of treatment, the probation officer should have the defendant sign a release of
information form. See sample forms in the Section 4 Appendix. This release gives the
probation officer authority to verify the defendant’s attendance in treatment before the
sentencing date.
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D. Sex Offenders Registration
1. Authority

After a defendant is convicted of a sex offense, as defined by MCL 28.722(b), the defendant
must register with the Department of State Police. MCL 28.722 et seq.

2. Definition

Cases involving individuals who are determined to be tier I, 11, or 111 offenders as defined in
MCL 28.722, with some exceptions. The specific tier | misdemeanor offenses are:

750.335a(2)(b) Attempted indecent exposure involving fondling, if victim is a minor
750.520e Attempted criminal sexual conduct, fourth degree, if victim is age 18
or older

Also included as a tier | offense is a violation of any state law or local ordinance other than a
tier Il or tier 111 offense that, by its nature, constitutes a sexual offense against an individual
who is a minor. MCL 28.722(s). An offender registered solely because of a single tier |
conviction will only be listed on the law enforcement database; he or she will not appear on
the public Internet website. MCL 28.728(1), MCL 28.728(4)(c).

3. Reporting Requirements

Registration must be completed before sentencing, entry of the order of disposition, or
assignment to youthful trainee status. MCL 28.724(5). Tier | offenders must report
annually thereafter (no earlier than the 1% and no later than the 15" of every January) for 15
years. Tier Il offenders must report biannually thereafter (no earlier than the 1% and no later
than the 15" of every January and July) for 25 years. Tier 111 offenders must report quarterly
thereafter (no earlier than the 1% and no later than the 15" of every January, April, July, and
October) for life. MCL 28.725.

4. How to Report
Courts with direct access to LEIN may enter the registration directly. Courts without LEIN
access shall send the registration form to the local law enforcement agency or the local
Michigan State Police post. A copy of the form shall be given to the defendant.

5. Change of Address

After registered, pursuant to MCL 28.725 the registrant must notify the registering authority
immediately after any of the following:
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» The offender changes or vacates his or her residence or domicile.

» The offender changes or discontinues his or her employment.

» The offender enrolls as a student or discontinues his or her enrollment as a student at an
institution of higher learning.

» The offender changes his or her name.

» The offender plans to temporarily stay for more than seven days at a place other than his
or her residence.

» The offender establishes an electronic mail address, instant messaging address, or any
other designations used in Internet communication or posting.

» The offender buys any vehicle, begins to regularly operate any vehicle, or discontinues
ownership or operation of the vehicle.

» The offender, who is enrolled as a student at an institution of higher education, is present
at another location in Michigan, or in another state or in a United States territory or
possession, or he or she discontinues studies at that location.

While on probation, the registrant may be provided a change of address form by the
probation officer; however, it is the registrant’s responsibility to notify the local law
enforcement agency in which the new address is located. Courts with LEIN access will have
the ability to enter the address change.

E. Protection Against Possible Exposure to HIV, HBV, and HCV

Since the probation officer will be meeting with the defendant to gather presentence information,
the probation officer could possibly contract an infection from the defendant. Pursuant to the
same statutes that require the court to order human immunodeficiency virus (HIV) testing for
defendants charged with certain crimes, there are provisions for certain professionals who may be
exposed to an infection as a result of their work with an infected person.

If a county employee or court employee who, while performing his or her official duties or
otherwise performing the duties of his or her employment, determines that he or she has sustained
a percutaneous, mucous membrane, or open wound exposure to the blood or body fluids of an
arrestee or probationer may request that the arrestee or probationer be tested for HIV infection,
HBV infection, or HCV infection pursuant to MCL 333.5204 only if he or she has received
training in the transmission of bloodborne diseases under the rules governing exposure to
bloodborne diseases in the workplace promulgated by the occupational health standards
commission or incorporated by reference under the Michigan Occupational Safety and Health
Act, MCL 408.1001-408.1094. For details on procedure, see Section 7-09.
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4-02 TYPES AND CONTENTS OF PRESENTENCE INVESTIGATION REPORTS

Full Presentence Investigation Report

The full investigation report is a complete investigation of the defendant’s background. All
records such as police, medical, work, school, etc., will be included and verified in addition to
releases of information. The probation officer will include his or her evaluation, plan, program,
and sentence recommendation. The four sections in a full investigation report are: (1) defendant’s
interview, (2) investigation, (3) evaluation, and (4) sentence recommendation.

1. The Interview

The interview is a face-to-face meeting between the defendant and the presentence
investigator. The BIS should be reviewed at this time, clarifying all information and
obtaining fuller responses, if necessary. Using the BIS as a guide, the investigator should
develop a full history of the defendant’s background, taking additional notes as necessary.
The defendant’s version of the incident should be included. The defendant is not entitled to
have an attorney present at the interview. People v Daniels, 149 Mich App 602, 609-610;
386 NW2d 609 (1986); People v Shively, 45 Mich App 658, 664-665; 206 NW2d 808
(1973).

2. The Investigation

a.

The most important part of the investigation is to verify all statements made at the
interview and all information on the BIS as fully as possible. The probation officer will
decide whether to include or exclude any information necessary to determine the
appropriate sentence. If appropriate, the probation officer should contact employers,
schools, and medical and treatment facilities using the signed releases of information.

Police arrest records and driving records should be obtained.

The record should indicate whether the defendant was represented by an attorney in prior
cases. MCR 6.610(F)(2) provides that unless a defendant who is entitled to appointed
counsel is represented by an attorney or has waived the right to an attorney, a subsequent
charge or sentence may not be enhanced because of this conviction and the defendant
may not be incarcerated for violating probation or any other condition imposed in
connection with this conviction. However, both the United States Supreme Court and the
Michigan Supreme Court have found that the use of uncounseled misdemeanor
convictions in later sentencing does not violate the Constitution, so long as there is no
violation of the right to counsel. See Nichols v United States, 511 US 738, 746-747; 114
SCt1921; 128 L Ed 2d 745 (1994); People v Reichenbach, 459 Mich 109, 123-124; 587
NW2d 1 (1998). See also Other Acts of defendant — Prior convictions without the benefit
of counsel, 2 Gillespie Michigan Criminal Law & Procedure (2d ed) § 22:21.



4-02-02 / Presentence Investigation (5/16)

3.

d. After completing the investigation, a written report should be submitted to the
sentencing court. MCL 771.14(1). The written report should include the police version
of the offense, the defendant’s version, the victim’s version, and the detailed background
history of the defendant and the investigation. Any information which cannot be verified
should be noted as such. There is a presumption that the information in the report is
accurate unless the defendant raises an effective challenge to the report. People v Lloyd,
284 Mich App 703, 705-706; 774 NW2d 347 (2009).

Evaluation, Plan, and Program

This section of the full investigation report is the presentence investigator’s own assessment
of the defendant. The investigator: (1) evaluates the data obtained in the interview and
investigation, (2) formulates a plan of action for rehabilitating the defendant, and (3)
determines a program for implementing the rehabilitation plan. These plans follow the
previous sections of the written report and justify the final section, which is the sentence
recommendation.

Sentence Recommendation

The last section of the presentence report is a sentence recommendation. There are a variety
of sentencing options available to the court, but all include at least financial penalties,
probation or jail. If probation is to be part of the sentence recommendation, any special
clauses and terms of probation should be included. Either directly before or after the actual
specific recommendation, a short explanation justifying the recommendation should be
inserted. For details, see Section 6.

B. Abbreviated Presentence Investigation Report

1.

2.

General Contents

The abbreviated presentence report, which is usually a shortened form of the full
investigation report, consists of the: (1) basic information sheet (BIS), (2) defendant’s
interview, and (3) written recommendation to the judge.

Because of high caseloads and time constraints, many courts have designed abbreviated
presentence investigation reports to capture the most basic and pertinent information needed
by the judge. Some examples of this wide variety of specially-designed report are in the
Section 4 Appendix.

When Used

This report is generally used when: (1) time is limited, (2) a defendant has been on probation
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before and another more complete presentence investigation report is available for the
probation officer’s inspection, or (3) the judge is familiar with the defendant’s background. It
may also be used to determine if a defendant is to be assigned youthful trainee status, or if a
judgment of guilt is to be deferred or a sentence is to be delayed.

Limitations
The judge should be made fully aware of the limitations of this type of report. A thorough

investigation probably has not been conducted and not all information has been verified.
There may be some records or reports that have not been obtained.

C. Oral Report

1.

General Contents

An oral report is usually an informal request for information which is obtained from a brief
interview with the defendant, followed by a check on the defendant’s employment status,
traffic and criminal records, ability to pay fines and costs, etc. The basic information sheet
should be filled out, the defendant interviewed about the incident involved, and some points
verified by telephone. If available, the arresting officer should be consulted. The defendant
should be informed that sentencing will occur that day and the information requested is
essential. The probation officer will present asummary of the information and make a verbal
recommendation for sentencing.

When Used

The oral report is generally used when the judge intends to sentence a defendant the same
day the oral report is requested.

Limitations

MCL 771.14 requires that a presentence investigation report contain a written
recommendation for disposition. Since the presentence investigation report is not optional in
felony cases, an oral report will never be ordered in these instances. However, since the
sentencing judge has the option of ordering a presentence investigation report for
misdemeanor cases, an oral report is permissible as an alternative.

D. Restitution

1.

When Determined

If there was a victim in the case, restitution should be addressed during the time the
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probation officer is preparing the presentence report and determined prior to sentencing. The
victim should be interviewed either by phone or in person, if requested. This will help
determine the seriousness of the offense, and give another view of the defendant.

“Victim” is defined in MCL 780.826 and means an individual who suffers direct or
threatened physical, financial, or emotional harm as a result of the commission of a
misdemeanor. In limited circumstances set forth in this section, a victim includes a sole
proprietorship, partnership, corporation, association, governmental entity, or any other legal
entity that suffers direct physical or financial harm as a result of a misdemeanor.

“Misdemeanor” is defined in MCL 780.826 and means a violation of a state law or a local
ordinance that is punishable by imprisonment for not more than one year or a fine that is not
a civil fine, but that is not a felony. Full restitution must be ordered to the victim or the
victim’s estate if a defendant is convicted of a misdemeanor, and for an offense that is
resolved by assignment to youthful trainee status, by a delayed sentence or a deferred
judgment of guilt, or in any other way that is not an acquittal or unconditional dismissal. See
MCL 780.826(2), and an exception in (8). If the defendant is to be sentenced to jail as well as
pay restitution, the commitment to jail should indicate the amount of restitution due so the
sheriff can comply with MCL 780.830a, which allows a deduction of 50 percent of any
amount over $50.00 received by the defendant while incarcerated to be paid toward
restitution. The sheriff is required to notify both the defendant and the court in writing of all
deductions and payments, with payment to the court once the accumulated deductions exceed
$100.00.

2. Determining Validity and Amount

Restitution should not be on the probation order unless the amount is specific and has been
verified by proof from medical bills, work loss statements from employers, repair bills, etc.
Restitution may be ordered for the deductible amount in insurance paid losses. An insurance
company requesting restitution should submit proof of payment. Restitution may be ordered
in cases involving welfare fraud, Michigan Unemployment Insurance Agency fraud, and the
Crime Victim Compensation Board. Proof of fraud or victim compensation amounts are
readily verifiable. See MCL 780.766.

3. Ordering Restitution After Sentencing

If sentence has already been passed when restitution amounts are determined, the probation
order must be amended. It may be necessary to hold a hearing, with adequate proof verifying
the amount, before a payment of restitution can be added to a probation order. The court
may amend an order of restitution on a motion by the prosecuting attorney, the victim, or the
defendant based on new information related to the injury, damages, or loss. MCL
780.826(19).
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An order of restitution remains in effect until satisfied in full. An order of restitution is a
judgment and may be enforced by the prosecutor, victim, a victim’s estate, or any other
person or entity named in the order to receive restitution in the same manner as a judgment in
a civil action, including a lien against all property of the defendant. MCL 780.826(13).

The defendant must be ordered to make regularly-scheduled restitution payments. If two or
more payments are missed, the court is required to order the defendant to execute a wage
assignment to pay the restitution. MCL 780.826(15). Obtaining a completed wage
assignment order at the time of sentencing may facilitate execution of the assignment as
needed. The court may revoke probation if the person fails to comply with the order.
However, the person may not be incarcerated for failure to pay restitution as ordered unless
the court determines that the defendant has the resources to pay the ordered restitution and
has not made a good-faith effort to do so. MCL 780.826(14). If a probationer is required to
serve a jail term, the county sheriff may deduct 50 percent of any amount received by the
defendant over $50.00 for payment of restitution. MCL 780.830a.

E. Reimbursement for Emergency Response

Pursuant to MCL 769.1f, a person convicted of specified offenses shall reimburse a state or local
unit of government for emergency response expenses. Reimbursement shall be a condition of
probation, but is not restitution and is not treated as restitution for purposes of priority of
payment. MCL 775.22.

1.

When Determined

Reimbursement for emergency response should be addressed during the time the probation
officer is preparing the presentence report and determined prior to sentencing.

Determining Validity and Amount

The expenses for which reimbursement may be ordered include salaries or wages, such as
overtime pay, of law enforcement personnel, fire department, and emergency medical service
personnel, including volunteers, the cost of medical supplies lost or expended by the fire
department and emergency medical service personnel, the salaries, wages, or other
compensation, including, but not limited to, overtime pay of prosecution personnel for time
spent investigating and prosecuting the crime or crimes resulting in conviction, and the cost
of extraditing a person from another state to this state. MCL 769.1f(2).

A local unit of government may elect to be reimbursed for expenses pursuant to this section
or a local ordinance, or a combination of this section and a local ordinance. A local unit of
government may not be fully reimbursed more than once for any expense incurred by that
local unit of government. MCL 769.1f(8).
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If police, fire department, or emergency medical service personnel from more than one unit
of government incurred expenses as described in MCL 769.1f(2), the court may order the
person convicted to reimburse each unit of government for the expenses it incurred. MCL
769.11(3).

3. Reimbursement as Condition of Probation

If the person convicted is placed on probation, any reimbursement ordered under this section
shall be a condition of that probation. MCL 769.1f(5).

4. Ordering Reimbursement After Sentencing

If sentence has already been passed when reimbursement amounts are determined, the
probation order must be amended. It may be necessary to hold a hearing, with adequate
proof verifying the amount, before a payment of reimbursement can be added to a probation
order.

5. Enforcing Reimbursement

The court may revoke probation if the person fails to comply with the order and if the person
has not made a good-faith effort to comply with the order. In determining whether to revoke
probation, the court shall consider the person’s employment status, earning ability, number of
dependents and financial resources, the willfulness of the person’s failure to pay, and any
other special circumstances that may have a bearing on the person’s ability to pay. MCL
769.1f, MCL 771.3(6).

An order for reimbursement pursuant to MCL 769.1f may be enforced by the prosecuting
attorney or the state or local unit of government named in the order to receive the
reimbursement in the same manner as a judgment in a civil action. MCL 769.1f(6).

A person shall not be jailed for a violation of probation for failure to make a reimbursement
as ordered under MCL 769.1f unless the court determines that the person has the resources to
pay the ordered reimbursement and has not made a good-faith effort to do so. MCL
769.11(7).

F. Reimbursement for Fines, Costs, and Statutory Assessments
1. When Determined
Reimbursement for fines, costs (including minimum state costs), and statutory assessments

should be addressed when the probation officer is preparing the presentence report.
Financial sanctions, including additional costs incurred in compelling the defendant’s
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appearance, may be ordered on a deferred judgment of guilt case or when a plea is entered
and sentence is imposed or delayed. MCL 769.1k. The crime victim assessment must be
ordered on a deferred judgment of guilt case when the person is granted youthful trainee
status, or when a plea is entered and sentence is imposed or delayed. MCL 780.905.

Reimbursement as Condition of Probation

If the person convicted is placed on probation, any fines, costs, and assessments ordered shall
be a condition of that probation. MCL 771.3, MCL 759.1f(5).

Enforcing Reimbursement

Payment of fines, costs (including minimum state costs), and other assessments contained in
the order of probation may be enforced by a wage assignment. MCL 771.3(2)(f). If the
probationer is in prison, the court may submit an order to remit prisoner funds to the
Michigan Department of Corrections. The Michigan Department of Corrections will deduct
50 percent of any amount a prisoner receives in a month that exceeds $50.00. MCL 769.11.

Fines, costs (including minimum state costs), and other assessments ordered may be
collected at any time, regardless of whether the defendant is placed on probation, probation is
revoked, or the defendant is discharged from probation. MCL 769.1k.
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4-03 INVESTIGATION
A. Constitutional Limitations

The United States Supreme Court and Michigan Supreme Court have found it essential that a
sentence, and therefore a presentence report, be based on accurate information. Townsend v
Burke, 334 US 736, 739-740; 68 SCt 1252; 92 L Ed 1690 (1948), People v Malkowski, 385 Mich
244; 188 NW2d 559 (1971), People v Pulley, 411 Mich 523, 529-530; 309 NW2d 170 (1981).

1. Polygraph Test

Polygraph test results should not generally be considered for purposes of sentencing. People
v Anderson, 284 Mich App 11, 16; 772 NW2d 792 (2009). A court may neither solicit nor
consider polygraph examination results for sentencing. People v Towns, 69 Mich App 475;
245 NW2d 97 (1976), and the consideration of polygraph results is generally considered
error that requires resentencing. People v Allen, 49 Mich App 148; 211 NwW2d 533 (1973).

2. Past Convictions
a. Violation of Right to Counsel

A sentence may not be influenced by a defendant’s past convictions obtained in violation
of the right to counsel. The United States Supreme Court has found this to be
“misinformation of constitutional magnitude.” United States v Tucker, 404 US 443,
447-448; 92 SCt 589; 30 LEd2d 592 (1972). When conducting a presentence
investigation, a probation officer should ask a defendant if he or she had an attorney at
the time of the plea(s) or trial(s) resulting in conviction and incarceration. The report
should note any case in which the defendant apparently was unrepresented so the
sentencing court may consider the constitutionality of the conviction(s) and decide
whether the conviction(s) should be taken into account in the current sentencing
proceeding.

b. Waiver of Right to Counsel
The Michigan Supreme Court has declared that a defendant who claims a denial of the

right to counsel in a past conviction has a right to a hearing on that question. People v
Moore, 391 Mich 426, 440-441; 216 NW2d 770 (1974).
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C.

Convictions in Foreign Countries

Evidence of a foreign conviction may be considered at sentencing if the court is
convinced that the defendant was afforded due process in the foreign court. People v
Galvan, 226 Mich App 135, 135; 572 NW2d 49 (1997).

B. Importance of Relevancy and Reliability

1. When Preparing the Report for Sentencing

The presentence report must contain reliable information relevant to the defendant’s
character, attitude, and activities because it provides support for the judge’s sentencing
decision. The presentence investigator must seek reliable sources, verify information, and
evaluate on the basis of experience, common sense, accuracy, and validity. See People v
Eason, 435 Mich 228, 239; 458 NW2d 17 (1990); see also People v Jackson, 487 Mich 783,
801-802; 790 NW2d 340 (2010). According to case law, it is improper for a probation
officer to inject personal opinion that the defendant is guilty of a charge where he or she has
not been found guilty. People v Winhoven, 65 Mich App 522; 237 NW2d 575 (1975).

2. When Using the Report at Sentencing

a.

The sentence imposed by a judge must be based only upon knowledge or evaluation of
the defendant. Therefore, a sentencing judge may not consider a personal impression
that the defendant is protecting a codefendant or assume a defendant is guilty of other
crimes without proof of said conduct. People v Anderson, 391 Mich 419, 421-422; 216
NW2d 780 (1974), People v Davis, 41 Mich App 683, 691; 200 NW2d 779 (1972). A
sentencing court may consider defendant’s other criminal conduct, even if not convicted.
A court may properly consider defendant’s criminal conduct even for offenses that
defendant was acquitted of, if there are facts to demonstrate defendant committed the
offense. People v Granderson, 213 Mich App 673, 679; 538 NW2d 471 (1995).

A sentencing judge may not increase the defendant’s sentence on the assumption that he
has not fully confessed to the criminal behavior. However, the sentencing court may
consider a defendant’s lack of remorse. People v Spanke, 254 Mich App 642, 650; 658
NW2d 504 (2003).

C. Fundamental Elements to Consider During Investigation

1. Criminal History and Driving Records

In order to obtain an accurate, comprehensive evaluation of a defendant for sentencing
purposes, the probation officer should include in the presentence investigation report the
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defendant’s criminal record (if one), traffic history, the police report, the offender’s version
of the current offense, a victim summary statement, and any other pending charges or
allegations of criminal conduct. See MCR 6.425. Access to criminal history records and
dissemination of information contained within the records is controlled by Law Enforcement
Information Network (LEIN) Administrative Rules and federal regulations. Title 28 of the
United States Code. The following are some guidelines and limitations regarding the

inclusion of this information in the presentence report.

a.

Any admissions a defendant makes to a probation officer regarding criminal conduct
should be included in a presentence report. However, if these statements are later denied
in court, a judge should not consider them as true in imposing sentence. People v
Hildabridle, 45 Mich App 93, 96; 206 NW2d 216 (1973). Pending charges and other
allegations of criminal conduct may be included in the presentence report. However, if
the defendant denies any allegations, the court may only consider them if presented with
further information establishing their validity. 1d.; see also People v Coulter, 205 Mich
App 453, 456-457; 517 NW2d 827 (1994).

The Michigan Supreme Court in People v McFarlin, 389 Mich 557, 575; 208 NW2d 504
(1973), made clear that a judge may consider a defendant’s juvenile record in sentencing
and that such records are often important in determining sentences. Probate courts (now
family division of the circuit court pursuant to MCL 600.1021) and the Michigan
Department of Health and Human Services have a duty to provide information to the
Department of Corrections about a defendant’s prior record as a juvenile. MCL 791.228.
MCR 6.425(A) now expressly provides that the presentence report should include a
description of defendant’s prior juvenile adjudications.

The defendant may object to consideration of prior felony, misdemeanor, or juvenile
convictions obtained without counsel or a valid waiver. The defendant must present
prima facie evidence that the prior conviction challenged is constitutionally invalid. This
can be demonstrated by showing the judge’s register of actions entry or transcript that
acknowledges an absence of counsel in the presentence report itself. The burden then
shifts to the prosecution to show the constitutionality of the conviction. People v Moore,
391 Mich 426, 440-441; 216 NwW2d 770 (1974). See also People v Carpentier, 446
Mich 19, 29-30; 521 NW2d 195 (1994); People v Zinn, 217 Mich App 340; 551 Nw2d
704 (1996).

If a defendant was previously sentenced pursuant to the Holmes Youthful Trainee Act
(MCL 762.11 et seq.) or had a judgment of guilt deferred under the Substance Abuse Act
(MCL 333.7411), the Spouse Abuse Act (MCL 769.4a), the Michigan Penal Code (MCL
750.430[8]), the Liquor Control Code (MCL 436.1703), health professional practicing
under influence of drugs or alcohol (MCL 750.430), as a victim of human trafficking
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(MCL 750.451c), mental health court (MCL 600.1095), veterans court (MCL 600.1206),
or the drug treatment court (MCL 600.1070), this information should also be included in
the report, if available.

e. Pending but unadjudicated charges against a defendant may be included in the
presentence report and considered in fixing sentence, so long as the fact of reliance upon
them is placed on the record. Pending charges, even those dropped pursuant to a plea
bargain, may be considered by the sentencing court and may provide an accurate and
adequate basis for imposing sentence. See People v Coulter, 205 Mich App 453, 456;
517 NW2d 827 (1994); see also People v Golba, 273 Mich App 603, 614; 729 Nw2d
916 (2007).

f.  When a person has been convicted of domestic violence, or when a prior conviction of
domestic violence is included in a criminal history record, federal law prohibits the
person from possessing, carrying, or purchasing a firearm or ammunition. 18 USC

922(9)(9).

The definition of domestic violence in the federal code includes all misdemeanor
convictions that involve the use or attempted use of physical force or threat of use of a
deadly weapon, by a current or former spouse, parent, or guardian of the victim; by a
person with whom the victim shares a child in common; by a person who is cohabitating
with or has cohabitated with the victim as a spouse, parent, or guardian; or by a person
similarly situated to a spouse, parent, or guardian of the victim. 18 USC 921(a)(33)(A).
A person must have been represented by counsel or knowingly and intelligently waived
the right to counsel, and same for jury. The presence of a conviction meeting these
requirements would result in a condition of probation prohibiting the defendant from
possessing, carrying, or purchasing a firearm or ammunition. 18 USC 921(a)(33)(B).

2. Psychiatric Reports

The Michigan Supreme Court has held that a psychiatric report from the Center for Forensic
Psychiatry evaluating the defendant’s present mental health is required before a guilty but
mentally ill defendant may be sentenced to probation. (People v McLeod, 407 Mich 632,
658; 288 NW2d 909 (1980). See also MCL 771.14(2)(g) indicating that a presentence report
should contain diagnostic opinions, if available and not otherwise exempted from disclosure.
However, the requirement in McLeod does not extend to sentencing where the defendant
will be imprisoned and not placed on probation. People v Linzey, 112 Mich App 374, 380;
315 NW2d 550 (1981).

3. Privileged and Confidential Information Obtained from Professionals

The probation officer needs to know the rules of confidentiality when gathering privileged
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information for the presentence investigation report and how these rules pertain to the
disclosure of that information once it is compiled in the report. See Section 4-05 and Section
8 for more details on disclosure of confidential information.

A defendant interviewed during a presentence investigation must be informed that the law
protects certain kinds of records kept by doctors, schools, accountants, etc., regarding
whatever is pertinent. In order to compile a complete report to aid a judge in sentencing,
access to this privileged information is important.

For more information on confidential relationships, see Section 1-03 and Section 4-03 below.
a. Seeking Privileged Information from Confidential Relationships

When privileged information is sought from someone who has a confidential
relationship with the defendant, the probation officer needs permission to obtain the
information. A defendant should be asked to sign a waiver giving confidential sources
permission to release or disclose privileged information to the probation officer. A form
for this should be developed in each probation department. Sample forms are in the
Section 4 Appendix. The release form must specifically indicate the individual
understands that he or she has the right to deny access to privileged information and that
he or she knowingly relinquishes that right.

If privileged information is included in a report without a waiver, a defense attorney may
be able to prevent a judge from considering the privileged information in sentencing
based on the statute that grants the privilege barring its use.

Confidential relationships recognized by Michigan statute are numerous and, therefore,
only the most common are listed below.

e Accountants MCL 339.732.

e Attorneys MCL 767.5a.

e Confessions to clergy MCL 600.2156.

e Fiduciaries MCL 700.1212.

e Husband and wife MCL 600.2162.

e Marriage counselors MCL 333.18117.

e Physicians MCL 600.2157.

e Polygraphs MCL 338.1728.

e Psychiatrists (See MCL 330.1750(3); see also Saur v Probes, 190 Mich App 636,
638; 476 NW2d 496 (1991).)

e Psychologists MCL 333.18237.

Whenever information is required from any of the above sources, it is best to first
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check the statute to determine if a privilege is involved and, if so, whether a means
for obtaining the information is provided, either through waiver or court order.

b. Exceptions to Release of Privileged Information

Sometimes privileged information cannot be released to the probation officer even with
the consent of the individual concerned. This is because privileges exist without there
being a confidential relationship as defined above. Generally these privileges protect

government records pertaining to children, for example, adoptions, illegitimate births,
and training school records. Because the government believes it would be harmful to
both children as a class and the public if such information was available, the law usually
does not allow disclosure, even if the person described in the records consents.

c. Access to Public Assistance Records

In order to determine a defendant’s ability to pay fines, costs, and restitution, the
probation officer will need to determine whether a defendant receives public assistance
and the amount received. This information is open to inspection by officials in
connection with their official acts according to MCL 400.64.

d. Freedom of Information Act

The Freedom of Information Act greatly facilitates the gathering of information from
government agencies only (this does not apply to court records). This information is
available to the general public. The statute provides that failure of a government agency
employee to promptly furnish the information may result in an award of attorneys’ fees,
costs, and disbursements to an individual who files an action to compel disclosure. MCL
15.231.

4. Confidential Information Obtained from Defendant

MCL 791.229, which governs circuit court probation officers, provides that unless otherwise
provided by law, “all records and reports of investigations made by a probation officer, and
all case histories of probationers shall be privileged or confidential communications not open
to public inspection.” While district court probation offices created pursuant to MCL
600.8314 are not part of the Bureau of Probation, the statute provides some guidance relating
to how documents and communications with a probationer should be treated. The
relationship between the defendant and the probation officer should be based on mutual trust
so that the defendant can be comfortable talking with the probation officer about personal
problems. Assurances of confidentiality are one way to foster and gain trust in this
relationship. While conversations between the probation officer and the defendant may be
considered confidential in many situations, the probation officer must forego confidentiality
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if public safety is endangered.

If a probation officer makes a promise of confidentiality (implied or expressed), then any
information acquired through further questioning may not be used in a violation or
subsequent criminal proceeding. Otherwise, the information gathered can be used.
Minnesota v Murphy, 465 US 420, 432; 104 S Ct 1136; 79 L Ed 2d 409 (1984). For more
details on the release of confidential information, see Sections 1-03, 4-05, and 8.

Blood Testing for HIV and Other Diseases

Human immunodeficiency virus (HIV) and other communicable diseases have had a
significant impact on the criminal justice system. Probation officers may come in contact
with persons who have communicable diseases. It is important to have knowledge of the
following laws and their impact on the criminal justice system.

MCL 333.5131 and MCL 333.5133 state that all reports, records, and data pertaining to
testing, care, treatment, reporting, and research associated with a communicable disease or
infection are confidential. Any person who releases test results in compliance with the law is
immune from civil or criminal liabilities or administrative penalties for the release of that
information. The test results for the presence of a communicable disease or infection, and
the fact that a test was ordered, are subject only to physician-patient privilege laws. See
Section 6-01, page 6-01-05, for more information on the responsibilities of the court.

Fingerprinting

If proof does not exist that fingerprints were taken prior to the time of arraignment of a
person on a complaint for a felony or a misdemeanor (punishable by imprisonment for more
than 92 days), a district court magistrate or judge must order that fingerprints be taken. See
SCAO-approved form MC 233. The order will either: (1) order the person to submit himself
or herself to the police agency that arrested the person or obtained the warrant for the arrest
of the person so that the person’s fingerprints can be taken, or (2) order the person committed
to the custody of the sheriff for the taking of the fingerprints. MCL 764.29.

Note: MCL 28.243 provides in subsection (3) that fingerprints are not required at arrest for
violations of MCL 257.904(3)(a), or a local ordinance substantially corresponding to section
904(3)(a), operating without a license, first offense. (MCL 28.243 now uses the term
“biometric data” which is defined by MCL 28.241a(b) to include fingerprint images.)

Assessments

Pursuant to MCL 257.625b(5), before imposing sentence for a violation of MCL 257.625(1),
(3), (4), (5) (6), (7), or (8), or a local ordinance substantially corresponding to subsections
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(1), (3), (6), or (8), the court shall order the defendant to undergo screening and assessment
by a person or agency designated by the Michigan Department of Community Health to
determine whether he or she is likely to benefit from rehabilitative services, including
alcohol or drug education and alcohol or drug treatment programs. Except as otherwise
provided in MCL 257.625b(5), the court may order the defendant to participate in and
successfully complete one or more appropriate rehabilitative programs. If the person has one
or more prior convictions, the court shall order the person to participate in and successfully
complete one or more appropriate rehabilitative programs as part of the sentence. The
defendant shall pay the costs of the screening and rehabilitative services as part of the
sentence. This assessment can be included as a portion of the presentence report. There are
several screening and assessment tools that can be used for evaluation. See Section 5 for
more information. There are assessment tools that can be used for crimes other than drunk
driving, such as the Driver Risk Inventory (DRI), Shoplifters Anonymous, psychological
evaluation, etc.

8. Crime Victim’s Rights

Victims have certain rights established by Article I, Section 24 of the Michigan Constitution
and the Crime Victim’s Rights Act. There are certain actions that a presentence
interviewer/probation officer should consider during investigation. Const 1963, art 1, §24,
MCL 780.824. A parent, guardian, or custodian of a minor victim or a victim who is
mentally or emotionally unable to participate in the legal process may exercise the rights of
the victim, unless the parent, guardian, or custodian is the defendant or is incarcerated.

a. Victim Impact Statement

Pursuant to MCL 780.823 and 780.824, the victim has the right to submit or make a
written or oral impact statement to the probation officer for use by that officer in
preparing a presentence investigation report concerning the defendant. The victim’s
written statement shall, upon the victim’s request, be included in the presentence
investigation report. A victim impact statement letter should be sent to and filled out by
the victim(s) prior to a probation officer’s interview. See also MCL 771.14(2)(b).
Pursuant to MCR 6.425(A)(1)(9), if provided and requested by the victim, a victim’s
written impact statement as provided by law shall be included for sentencing regarding
information concerning the financial, social, psychological, or physical harm suffered by
any victim of the offense, including the restitution needs of the victim. See sample form
in the Section 4 Appendix.

b. Effect on Sentencing Recommendation

In determining a sentencing recommendation, the probation officer should assess the
relationship of the victim and the defendant. If the victim wishes not to have contact
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with the defendant, the probation officer may include this as a recommended condition
of probation.

Determining Restitution

During an investigation, it is essential to contact the victim and determine injuries or
losses for which the victim may receive compensation. In determining restitution, the
probation officer should refer to MCL 780.826.

For crimes resulting in physical or psychological injury, the following costs, whether
incurred or reasonably expected to be incurred, may be included in the calculation of
restitution:

1) medical services.

2) physical therapy and rehabilitation.

3) medical and psychological treatment for victim’s family members.

4) homemaking and child-care expenses.

5) federal, state, and local tax deductions or credits which are lost due to the
death of a victim, if the deceased victim could have been claimed as a
dependent.

If homemaking or child-care services are provided without charge, restitution may
include the amount which would be charged for those services in the area. MCL
780.766(4)(e), 780.794(4)(e), 780.826(4)(e).

Calculation of amounts not yet incurred but reasonably expected to be incurred will
present challenges to probation officers. Simple scenarios, such as monthly counseling
sessions which will last for a predetermined duration, will be relatively straightforward.
But future expenses which may go on for an unknown period of time, or which may vary
in amount over time, will be more complicated. Especially complex will be the value of
tax benefits not realized, since the value of future deductions is dependent upon the
future income of the parents or guardians.

In cases where costs will continue to accrue, courts should enter an order with a specific
(even if estimated) amount of restitution. “Open” orders should not be entered. As costs
continue to accrue, the restitution order should be amended, periodically if necessary, and
always state a specific amount. Orders with estimated costs should be automatically
calendared for future review.

In all cases, the court is obliged to order amounts which are “reasonably determined” or
“reasonably expected to be incurred,” despite the difficulty of calculating those amounts.
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9.

10.

For crimes resulting in death or serious impairment of a body function, the court may
order up to three times the amount otherwise allowed as restitution. MCL 780.766(5).

d. Notice to Prosecuting Official
Depending on local practice, after the defendant’s arraignment the probation officer may

be responsible for notifying the prosecuting official of the names and addresses of
victims. MCL 780.816. See SCAO-approved form DC 255.

e. Confidentiality of Impact Statement

If a victim has requested his or her victim’s impact statement be included in the
presentence investigation report, it will be made available to the defendant unless
exempted from disclosure by the court as specified by MCL 771.14(3) and MCR
6.425(B) and (C). See also Section 4-05. MCL 780.823(1)(e), MCL 780.824.

Medical Marihuana Use

Michigan voters approved the medical use of marihuana in November 2008. MCL
333.26421-.26430. Persons using marihuana to alleviate a debilitating medical condition
may obtain a physician certification and register with the Michigan Department of
Community Health. The person is then issued a registry identification card. However,
marihuana possession and use are still illegal under federal law. See the Controlled
Substances Act, 21 USC 801 et seq. Ifitis determined during the presentence investigation
that a defendant has been issued a registry identification card for this purpose, it must be
made known, especially where a defendant is placed on probation with a condition of
monitoring for drug use. See Sections 5-02 and 7-01.

Defendant’s Statement

The probation officer should get a statement from the defendant as part of the presentence
report. The statement may be either written or oral, depending on local practice. There are
disadvantages and advantages to both. The presentence investigation report should inform
the judge of any discrepancies between the defendant’s statement and the police report.

D. Waiver of Updated Presentence Report at Resentencing

A defendant or prosecutor may waive the right to an updated presentence report at resentencing
when each believes the previously prepared report is accurate. People v Hemphill, 439 Mich
576, 582; 487 NW2d 152 (1992). A defendant may waive preparation of an updated report at


http://courts.mi.gov/Administration/SCAO/Forms/courtforms/misdcriminal/dc255.pdf

resentencing even though a previously prepared presentence report may contain inaccurate
information. Basing a sentence on such information could jeopardize the sentencing unless
updated.
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4-04 PRESENTENCE REPORT
A. Purpose

After a defendant pleads guilty to a charge or is found guilty by the court or jury, the judge may
refer the defendant to the probation department for an investigation and report prior to
sentencing. MCL 771.14(1). The presentence report provides the sentencing judge with a
recommended sentence supported by documentation which aids the judge in fashioning a just
sentence.

B. Contents

MCL 771.14(2) specifies those components which must be included in all felony presentence
reports and any misdemeanor presentence reports which have been requested by the court (two of
the components apply only to felony cases). If the court has not requested the probation officer
prepare a written report, these components, while not required, are highly recommended. Other
recommended components are outlined in case law.

1. Required or Recommended Components of the Report
Components of the report established by MCL 771.14(2) include:

a. anevaluation of and a prognosis for the person’s adjustment in the community based
on factual information contained in the report,

b. if requested by a victim, any written impact statement submitted by the victim
pursuant to MCL 780.823 and MCL 780.824,

c. aspecific written recommendation for disposition based on the evaluation and other
information as prescribed by the court,

d. a statement prepared by the prosecuting attorney as to whether any consecutive
sentencing is required as authorized by law,

e. if a person is to be sentenced for a misdemeanor involving the illegal delivery,
possession, or use of alcohol or a controlled substance, a statement that the person is
licensed or registered pursuant to article 15 of the Public Health Code, MCL
333.16101-333.18838, if applicable, and

f. diagnostic opinions that are available and not exempted from disclosure by MCL
771.14(3).
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2. Recommended Components

While MCR 6.425 is not specifically applicable to district court cases, it is recommended
that it be considered when developing the presentence report. MCR 6.425 provides that
the presentence report must, depending on the circumstances, include:

a. adescription of the defendant’s prior criminal convictions and juvenile adjudications,

b. acomplete description of the offense and the circumstances surrounding it,

c. abrief description of the defendant’s vocational background and work history,
including military record and present employment status,

d. abrief social history of the defendant, including marital status, financial status, length
of residence in the community, educational background, and other pertinent data,

e. the defendant’s medical history, substance abuse history, if any, and, if indicated, a
current psychological or psychiatric report,

f. information concerning the financial, social, psychological, or physical harm suffered
by any victim of the offense, including the restitution needs of the victim,

g. if provided and requested by the victim, a written victim’s impact statement as
provided by law,

h. any statement the defendant wishes to make,

i. astatement prepared by the prosecutor on the applicability of any consecutive
sentencing provision,

j. an evaluation of and prognosis for the defendant’s adjustment in the community based
on factual information in the report,

k. a specific recommendation for disposition, and

I. any other information that may aid the court in sentencing.

3. Optional

The presentence report may include:

a.

A juveniles record that has been automatically expunged by operation of law may still be
considered at sentencing. People v Smith, 437 Mich 293, 304; 470 NW2d 70 (1991).

the conclusions or opinions of the probation officer. A sentencing court is allowed to
consider the facts underlying uncharged offenses, pending charges, and acquittals and
these may be included in the presentence report. People v Coulter, 205 Mich App 453,
456; 517 NW2d 827 (1994).

3. Prohibited

The presentence report shall not include any address or telephone number for the home,
workplace, school, or place of worship of any victim or witness, or a family member of any
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victim or witness, unless an address is used to identify the place of the crime or to impose
conditions of release from custody that are necessary for the protection of a named
individual, or any other information prohibited from disclosure pursuant to the William Van
Regenmorter Crime Victim Rights Act. MCL 780.751 et seq., MCR 6.610(F)(1)(b).

Updating Reports

A presentence report must be current and updated. People v Triplett, 407 Mich 510, 515;
287 NW2d 165 (1980). A report is deficient if it is so old that it does not reflect changed
circumstances. People v Crook, 123 Mich App 500, 503; 333 NwW2d 317 (1983). The
defendant is entitled to be sentenced on the basis of a presentence report prepared specifically
for the offense for which the defendant is being sentenced. People v Anderson, 107 Mich
App 62, 65; 308 NW2d 662 (1981); People v McKeever, 123 Mich App 533, 539; 332
NW2d 596 (1983). If a complete report has been prepared within the past three years, that
report may be submitted along with a supplemental report. Mich Admin Code, R
791.9910(3). Supplemental reports should reflect new information and relevant changes.

If, before sentencing, a presentence investigation report is amended by the supervisor of the
probation officer who prepared the report or by another person with the authority to amend a
presentence investigation report, the probation officer may request the court strike his or her
name from the report and the court shall comply with that request. MCL 771.14(4).

C. Sentence Recommendation

The presentence report must contain a specific sentence recommendation. People v Green, 123
Mich App 563, 658; 332 NW2d 610 (1983), MCL 771.14(2). A simple recommendation of
incarceration or that the defendant not be placed on probation is sufficient. People v Joseph, 114
Mich App 70, 78; 318 NW2d 609 (1982).

1.

Sentencing Guidelines

Statutory sentencing guidelines apply only to felony offenses for which the penalty
prescribed is an indeterminate sentence, and the sentencing court retains jurisdiction in
imposing an offender’s sentence. MCL 769.34.

Plea Agreement

The judge may not initiate or participate in discussions aimed at reaching a plea or sentence
agreement. People v Cobbs, 443 Mich 276, 283; 505 NW2d 208 (1993).The judge also is
not bound by defense-prosecution sentence bargains until they are accepted at sentencing.
See People v Williams, 464 Mich 174, 179-180; 626 NW2d 899 (2001). Sentence bargaining
may result in a sentence agreement between the defendant and prosecutor that the defendant
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will plead guilty in exchange for: (1) a specific sentence disposition, or (2) a sentence
recommendation by the prosecutor.

At the request of a party, a judge may state on the record the length of sentence that appears
to be appropriate for the charged offense or a reduced charge offered by the prosecutor, based
on the information then available to the judge. However, the judge is not bound by that
preliminary evaluation and may later determine, based on additional facts that come to light,
the sentence is inappropriate. A defendant who pleads guilty in reliance upon the judge’s
preliminary evaluation regarding sentence has an absolute right to withdraw the plea if the
judge later determines that the sentence must exceed the preliminary evaluation. People v
Cobbs, 443 Mich 276, 283; 505 NW2d 208 (1993).

3. Factors in Determining Sentence
In determining what sentence to impose, the following should be considered:
a. the possibility of reforming the defendant,
b. the protection of society,
c. the disciplining of the offender, and
d. the likelihood of deterring others from committing like offenses.
Although the sentence must be individualized, the judge should consider the sentences of
similarly-situated defendants who have committed similar crimes, so as to avoid a
“significantly disproportionate” sentence. People v Smith, 482 Mich 292, 302; 754 NW2d
284 (2008). See Section 6-01 for more information on determining sentence.

D. Release of Privileged Information

See Section 1-03, Section 4-05, and Section 8.



(515) Presentence Investigation / 4-05-01

4-05 DISCLOSING PRESENTENCE INVESTIGATION
REPORT AND RELATED RECORDS

A. Authority

The presentence report must be disclosed prior to sentencing. MCL 771.14(5), MCR
6.610(F)(1)(b).

B. Right to Access

The court must provide copies of the presentence report (if a presentence report was prepared) to
the prosecutor and the defendant’s lawyer, or the defendant if not represented by a lawyer, at a
reasonable time, but not less than two business days before the day of sentencing. The prosecutor
and the defendant’s lawyer, or the defendant if not represented by a lawyer, may retain a copy of
the report or an amended report. If the presentence report is not made available at least two
business days before the day of sentencing, the prosecutor and the defendant’s lawyer, or the
defendant if not represented by a lawyer, are entitled, on oral motion, to an adjournment to enable
the moving party to review the presentence report and to prepare any necessary corrections,
additions or deletions to present to the court, or otherwise advise the court of circumstances the
prosecutor or defendant believes should be considered in imposing sentence. MCL 771.14(6),
MCR 6.610(F)(1)(b). At the time of sentencing, either party may challenge, on the record, the
accuracy or relevancy of any information in the presentence investigation report.

C. Records, Reports, and Case Histories

Statutes and court rules do not provide much guidance on the creation or distribution of a
presentence report upon conviction of a misdemeanor or ordinance violation cognizable in the
district court. Therefore, the information in this section is provided as guidance. Probation
officers should seek specific direction from the judge.

1. Exemptions from Disclosure

Upon request, an address or telephone number that would reveal the location of a victim or
witness or a family member of a victim or witness shall be exempted from disclosure unless
an address is used to identify the place of the crime or to impose conditions of release from
custody that are necessary for the protection of a named individual. MCL 771.14(2), MCR
6.610(F)(1)(b).

The sentencing judge may exempt from disclosure to the defendant parts of the presentence
report that might seriously disrupt a program of rehabilitation. The sentencing judge may
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also exempt from disclosure sources of information that have been obtained on a promise of
confidentiality. When a part of the report is not disclosed, the court must advise the
defendant and the defendant’s attorney that information has not been disclosed and state on
the record the reason for nondisclosure. MCL 771.14(3).

2. Disclosure of Presentence Investigation Report

a.

Review by Parties

The court must provide copies of the presentence report to the prosecutor and the
defendant’s lawyer, or the defendant if not represented by a lawyer, at a reasonable time
but not less than two business days before the day of sentencing. The prosecutor and the
defendant’s lawyer, or the defendant if not represented by a lawyer, may retain a copy of
the report or an amended report. If the presentence report is not made available to the
prosecutor and the defendant’s lawyer, or the defendant if not represented by a lawyer,
at least two business days before the day of sentencing, the prosecutor and the
defendant’s lawyer, or the defendant if not represented by a lawyer, shall be entitled, on
oral motion, to an adjournment to enable the moving party to review the presentence
report and to prepare any necessary corrections, additions, or deletions to present to the
court, or otherwise advise the court of circumstances the prosecutor or the defendant
believes should be considered in imposing sentence. MCL 771.14(7), MCR
6.610(F)(1)(b).

Upon request, an address or telephone number that would reveal the location of a victim
or witness or a family member of a victim or witness shall be exempted from disclosure
unless an address is used to identify the place of the crime or to impose conditions of
release from custody that are necessary for the protection of a named individual. MCR
6.610(F)(1)(b).

Nondisclosure

Although MCR 6.425(B) does not apply to district court, it is a good practice to observe
the restrictions in this rule. Therefore, when part of a presentence investigation report is
not disclosed, the court should inform the parties that information has not been
disclosed and state on the record the reasons for nondisclosure. To the extent it can do
so without defeating the purpose of nondisclosure, the court should also provide the
parties with a written or oral summary of the nondisclosure information and give them
an opportunity to comment. The court’s decision to exempt part of the report from
disclosure is subject to appellate review.
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3. Responsibility of Probation Officer

Probation officers have a dual responsibility of protecting the public and promoting the
rehabilitation of offenders. While the information which a probation officer has obtained and
maintained in the probation file is confidential material, some materials may be released in
certain instances. See Section 4-03, page 4-03-06.

The presentence investigation report contains numerous pieces of information about an
offender’s background, such as his or her education, social and medical history, and work
experience. A probation file may also consist of other reports written by counselors,
psychologists, and case workers. Therefore, a large amount of personal and confidential
information is maintained by the probation officer that should not be disclosed arbitrarily.

a. Releasing Conviction Information on Defendant

When conviction information is a matter of public record, probation officers may
disclose this information to noncriminal justice agencies or other persons as long as
agency regulations are observed. Information obtained via LEIN may not be
disclosed to noncriminal justice agencies or persons. Dissemination of criminal
history record information (CHRI) obtained via LEIN is controlled by MCL 28.214,
Criminal Justice Information Systems (CJIS) Policy Council Rules, and Chapter 1, Title
28 of the Code of Federal Regulations. Title 28 was developed to ensure the
constitutional rights and privacy of individuals with CHRI, and to control the collection
and dissemination of such information. Criminal Justice Information Systems (CJIS)
Field Services is required by Title 28 to ensure that its requirements are satisfied by
security standards. Misdemeanor and felony violations were created in 1998 with
amendments to MCL 28.214 for disclosure of information from LEIN in a manner not
authorized by law or rule.

Title 28 limits the dissemination of nonconviction data directly or through an
intermediary to criminal justice agencies for criminal justice purposes or employment, or
other individuals and agencies as authorized by statute, executive order, or court rule.
LEIN administrative rule 28.5208 provides that, except as permitted by law, information
from LEIN shall not be disseminated to an unauthorized agency, entity, or person.
However, nonpublic information may be released for public safety purposes consistent
with the LEIN rules and applicable laws. Pursuant to LEIN administrative rule 28.5201,
LEIN access is generally restricted to governmental agencies that need to access such
information or a nongovermental agency that is statutorily vested with arrest powers and
whose primary function is the administration of criminal justice. A private person may
receive verbal information from a law enforcement agency as to whether or not a warrant
ordering an arrest has been issued by a court and entered into either LEIN or National
Crime Information Center (NCIC) files, if proper identification is provided.
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b. Releasing Nonpublic Information

In providing required notice to victims, the probation officer may furnish information or
records to victims that would otherwise be closed to public inspection. MCL 780.752a,
780.781a, 780.811b.

Releasing Background Information on Defendant

Probation officers may also disclose an offender’s background to criminal justice
agencies on a need-to-know basis, provided the inquiry is related to an ongoing
investigation. Courts generally base the decision to disclose information about an
offender’s background on the nature of the offender’s crime and on the probation
officer’s opinion for potential harm.

Releasing Privileged and Confidential Information

MCL 791.229 provides that, “[e]xcept as otherwise provided by law, all records and
reports of investigations made by a probation officer, and all case histories of
probationers shall be privileged or confidential communications not open to public
inspection.” The presentence report itself is a confidential document that is subject to a
claim of privilege. See 5A Michigan Court Rules Practice (2d ed) § 6425.4. However,
the confidential nature of the document may give way to other considerations in certain
cases. People v Rohn, 98 Mich App 593, 599; 296 NW2d 315 (1980), overruled on other
grounds by People v Perry, 460 Mich 55, 594 NW2d 477 (1999).

Additionally, the “privilege” in MCL 791.229 does not extend to all communications,
but is instead limited to communications made within the scope of the probation
officer’s responsibilities. People v Burton, 74 Mich App 215, 225-226; 253 NwW2d 710
(1977). “The privilege established by MCL § 791.229 . . . is designed to encourage
unfettered communication between the probation officer and the accused in the
presentencing phase of a criminal case.” Howe v Detroit Free Press, Inc, 440 Mich 203,
226-227; 487 NwW2d 374 (1992).

D. Probationer’s Statements

Any statements a defendant makes to a probation officer about criminal conduct should be
included in the report. However, if these statements are later denied in court, a judge should not
consider them true when imposing sentence. People v Hildabridle, 45 Mich App 93, 95; 206
NwW2d 216 (1973). See Section 4-03 for more information on the probationer’s statements.
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E. Crime Victim’s Rights
1. Personal and Other Information

A presentence investigation report shall not include any address or telephone number for the
home, workplace, school, or place of worship of any victim or witness, or a family member
of any victim or witness, unless an address is used to identify the place of the crime or to
impose conditions of release from custody that are necessary for the protection of a named
individual, or any other information prohibited from disclosure pursuant to the William Van
Regenmorter Crime Victim Rights Act. MCL 780.751 et seq., MCR 6.610(F)(1)(b).

2. Victim Impact Statement
If a victim has requested his or her victim impact statement be included in the presentence
investigation report, it will be made available to the defendant unless exempted from
disclosure by the court as specified in MCL 771.14(3). MCL 780.823(1)(e), MCL 780.824.
See Section 4-03, page 4-03-08.

See also Section 1-03 and Section 8.
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4-06 CHALLENGES TO INVESTIGATION AND REPORT

A. Authority

Any information contained in the presentence report may be challenged as inaccurate and
irrelevant. People v Lloyd, 284 Mich App 703, 705; 774 NW2d 347 (2009).

B. What Can Be Challenged
Prior felony and misdemeanor convictions may be objected to as unconstitutionally obtained in
violation of the right to counsel. People v Roseberry, 465 Mich 713, 718-719; 641 NW2d 558
(2002); People v Moore, 391 Mich 426, 440-441; 216 NW2d 770 (1974); People v Schneider,
132 Mich App 214; 347 NW2d 21 (1984). See also page 4-03-03.

See also Section 6, page 6-12-02.
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4-07 IN-CHAMBER CONFERENCES

The judge may conduct in-chamber conferences. People v Pulley, 411 Mich 523, 532; 309 NW2d
170 (1981). The judge may not confer ex parte with the prosecutor in the absence of defense
counsel. People v Von Everett, 110 Mich App 393, 396; 313 NW2d 130 (1981). The judge may
confer with defense counsel in the absence of the defendant unless the defendant is prejudiced.
People v Pulley, 411 Mich 523, 532; 309 Nw2d 170 (1981).

Two judges may confer regarding a defendant whom both judges are going to sentence. People v
Sexton, 113 Mich App 145, 146; 317 NW2d 323 (1982). The judge may meet with the victim
although the practice is “unwise.” People v Rodriquez, 124 Mich App 773; 335 NW2d 690 (1983).

The judge may meet with the probation officer outside the presence of defense counsel; however,
counsel must have access to any information which was disclosed at that conference. People v Beal,
104 Mich App 159, 166-167; 304 NW2d 513 (1980); People v Mills, 145 Mich App 126, 130; 377
NW2d 361 (1985).
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4-08 SUGGESTED INTERNAL PROCEDURES

The presentence interview should include relevant questions, moving from general to more specific
areas of inquiry. Asking open-ended questions helps gain more insight into the defendant’s character
and behavior. The interview should also be conducted in a nonjudgmental manner with persistence
and directness on the part of the probation officer. The basic procedure in the investigation prior to
meeting with the defendant is to:

= create a file on the defendant,

e obtain a police report,

e review the basic information sheet (BIS),

» read the register of actions,

e check the local criminal record/index (automated or manual alphabetical),

e check the juvenile records,

= review the traffic and criminal histories,

» compile all information to begin basis for presentence investigation report, and

e obtain a victim impact statement, if applicable.
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Substance Abuse Screening/Assessment

5-01 INTRODUCTION
. Authority

District court probation officers are authorized to conduct substance abuse assessments
pursuant to MCL 257.625b(5) if the court is licensed as a designated screening and
assessment agency with the Michigan Department of Health and Human Services. See
“Licensing” below.

. Purpose

Screening and assessment may include interviews, assessment instruments and other
diagnostic information. The object of screening and assessment is to determine whether the
offender is likely to benefit from rehabilitative services, including alcohol or drug
education/treatment programs. See also Section 4, Presentence Investigation.

. Licensing

In order for a district court to be licensed for screening and assessment, it must apply to the
Michigan Department of Licensing and Regulatory Affairs (LARA), Bureau of Health Care
Services, Health Facilities Division. See the LARA Application for Substance Abuse
Program License. See also SCAO Communication, dated April 13, 2017. Courts that have
their applications approved will be assigned a designated license number.

. Role of Probation Officer

The role of a probation officer who is qualified to conduct screening and assessment is to
determine whether a person will benefit from rehabilitative services, including alcohol or
drug education/treatment programs. Before the sentencing date of a probationer, the
probation officer recommends to the sentencing judge a course of action to be followed.
Probation officers do not perform clinical diagnosis or develop treatment plans.
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5-02 REFERRAL AND SCREENING
A. Order for Evaluation

The order for evaluation is issued by the sentencing judge at the time of conviction. See
SCAO-Approved form MC 211, Order for Substance Abuse Evaluation. When a defendant
enters a plea of guilty to a charge for: (1) operating a vehicle while intoxicated (OWI), (2)
operating a vehicle or water vessel while visibly impaired (OVWI), (3) person under 21
operating a vehicle with any bodily alcohol content, (4) operating a vehicle with presence of
drugs in body (OWPD), (5) operating a vehicle OWI, OVWI, OWPD with occupant under 16
in vehicle, (6) operating a water vessel with a blood alcohol content of .10 percent or more, or
(7) operating a water vessel while under the influence of intoxicating liquor or a controlled
substance or both, the judge is required to order screening and assessment or a substance
abuse evaluation. MCL 257.625b. Court staff such as a court clerk, probation clerk, or
probation officer should then complete the order for evaluation form, scheduling the
screening and/or assessment. The defendant signs the order and is provided a copy.

NOTE: Michigan voters approved the medical use of marihuana in November 2008. (MCL
333.26421-.26430; Michigan Admin Code R 333.101-.133) Persons using marihuana to
alleviate a debilitating medical condition may obtain a physician certification and register
with the Michigan Department of Licensing and Regulatory Affairs. MCL 333.26426; see
also MCL 333.26423 (defining “department” as the department of licensing and regulatory
affairs). The person is then issued a registry identification card. However, marihuana
possession and use are still illegal under federal law. See Ter Beek v City of Wyoming, 495
Mich 1, 12; 846 NW2d 531 (2014). If it was determined during the presentence investigation
that a defendant has been issued a registry identification card for this purpose, this fact should
be included in an order for substance abuse screening and the subsequent report. See also
Sections 4-03 and 7-01.

B. Court Screening

Court screening is performed by designated court staff, such as a probation officer from the
court’s probation department. Some courts have their own assessment officers or a person
under contract who conducts all screening and assessments for the court. Another term used
to describe court screening is “in-house assessments.”

C. Community Screening

Community screening is performed by community agencies licensed by the Michigan
Department of Health and Human Services. Another term for community screening is “out-
of-house assessments.” A list of community agencies is available through local substance
abuse coordinating agencies.


http://courts.mi.gov/Administration/SCAO/Forms/courtforms/motorvehicleoffenses/mc211.pdf
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D. Minimum Screening Criteria

Courts or probation departments requesting designation for screening and assessments are
required to submit an application for a license with LARA. See the LARA Application for
Substance Abuse Program License.

E. Screening and Assessment Instruments

There are several screening and assessment instruments available to the court and probation
officers. The following instruments are currently recognized in the substance abuse field:

1.

2.

ADE Needs/Risk.

Addition Severity Index (ASI).

Michigan Alcohol Screening Test (MAST).
Driver Risk Inventory (DRI).

Alcohol Use Inventory (AUI).

Substance Abuse Subtle Screening Inventory (SASSI-3).


http://www.michigan.gov/documents/lara/SA_Lic_App__Instruc_SUB-500_and_SUB-010_370552_7.pdf?20150501134849
http://www.michigan.gov/documents/lara/SA_Lic_App__Instruc_SUB-500_and_SUB-010_370552_7.pdf?20150501134849
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3. Witness

The release must be dated and signed by both the individual and a witness. The witness
is responsible for ensuring that a client is competent to give informed consent before
signing the release. R330.7003, Michigan Department of Health and Human Services,
Rights of Recipients of Health and Substance Abuse Services, R330.6013[5][a]-[c],
Michigan Department of Health and Human Services, Guardianship for Recipients of
Mental Health Services. If the witness does not feel the client is competent, see
R330.6001(3) and (4). If a guardian signs for the individual, there must be a letter of
authority on file.

4. Exceptions

Release forms are not necessary for licensed court staff to provide a copy of the
assessment to the judge and for probation transfers.
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6-07 OTHER ALTERNATIVES
A. Community Service and Work Programs

Community service is often used as part of a sentence or probation term for various offenses.
Community service may be performed in lieu of payment of discretionary assessments such as
fines and costs. Community service may not be used to satisfy certain required assessments such
as restitution, crime victim’s rights assessment, and minimum state cost.

Work programs involve defendants who perform work in and on behalf of the community as part
of a supervised crew. Many courts refer defendants to a work program administered by their
funding unit or another agency. However, some courts run their own work program. Courts may
order defendants into the work program as an alternative to a jail sentence, as a condition of
probation, or when sentencing is delayed.

1. Authority

Where probation is an authorized sentence, in most but not all felonies and misdemeanors, the
court may require the probationer to engage in community service as a condition of probation.
MCL 771.3(2)(e).

As part of the sentence for a violation of operating a vehicle while intoxicated (OWI),
operating while visibly impaired (OWVI), operating with presence of drugs (OWPD), minor
in possession of alcohol, transporting or possessing open alcohol in a motor vehicle, and
minor transporting or possessing alcohol in a motor vehicle, a court may order a person to
perform community service as designated by the court without compensation for a specified
period: MCL 257.624a(3), MCL 257.624b(1), MCL 257.625, MCL 436.1703(1).

a. up to 360 hours for first offenses of OWPD, OWI, and OVWI.

b. between 30 and 90 days for persons with prior convictions of OWPD, OWI, and OVWI. A
prior conviction means any conviction pursuant to MCL 257.625(1), (3), (4), (5), (6), (7),
(8), and (23), and MCL 257.625m.

2. Service Recipients

The best practice is to allow the defendant to choose from an inclusive list of governmental
and nonprofit entities. However, it is acceptable if service recipients are limited to
governmental entities. The court should never order the defendant to perform services for a
specific individual or nonprofit entity. Courts should not order defendants to perform services
for specific individuals or families even if the individuals are senior citizens or the families
are low-income families.
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3. Costs

A court may impose, as a cost, expenses incurred in providing oversight to the probationer.
MCL 771.3(5). If the court assesses costs for participation in a community service or work
program, costs must be limited to expenses the court actually incurs in administering the
program. If the program is administered by the funding unit or another agency, the defendant
should pay the costs directly to the community service or work program provider and the court
should neither assess nor collect those costs.

If the program is administered by the court, the court must have a procedure for waiving costs
for participation in cases of indigence. See Section 7-01-10 for information on receipting
these costs.

4. Liability

Courts and other governmental units are generally immune from liability when engaging in
discretionary activities that fall within the scope of their core functions. For instance, courts
are not liable for the consequences of judicial determinations. By statute, a governmental unit
is immune from suit for an activity which is expressly or impliedly mandated or authorized by
constitution, statute, local charter or ordinance, or other law. MCL 691.1407, In re Bradley
Estate, 494 Mich 367, 385-386; 835 NW2d 545 (2013). See also Hannay v Dept of
Transportation, 497 Mich 45, 60-61; 860 NW2d 67 (2014).

As the scope of a governmental unit’s activity expands beyond its core functions, its exposure
to liability increases. Community service and work programs have liability concerns that are
not generally present in the judiciary, including the possibility of injury to a person who is
working on a job site and injuries or damages that person may cause to people or property
while engaged in the community service or work program. Courts can reduce their potential
exposure by:

e not determining the agencies for whom the probationer works,
e monitoring rather than overseeing the probationer’s work, and
e ensuring that fees cover the cost of the program and do not result in a surplus.

5. Insurance

Any community service or work program should take into consideration the safety of the
participants and the public. Since governmental immunity may not provide complete
coverage, the governmental agency running the program should explore the possibility of
accident insurance for the participant and liability insurance for the community service or
work program. Courts that run a community service or work program should consult with
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their insurance carriers and should include in their programs only those activities that are
approved by their carriers. Insurance premiums may also be recoverable from probationers as
expenses specifically incurred in providing oversight to the probationer. MCL 771.3(5).

In OWI, OWPD, and OVWI cases, the statute authorizes reimbursement for the cost of
supervision for defendants sentenced to community service. Arguably, the cost of providing
insurance for community service or work programs is such an expense. MCL 257.625(14).

B. Intensive Probation
1. Authority

Although intensive probation is not specifically mentioned, the authority for it can be found
in MCL 771.3, which is the statute for probation conditions. As cited, probationers can be
ordered to report “monthly, or as often as the probation officer may require.” MCL
771.3(1)(c).

2. Highlights
a. Applicants must first be screened to see if they meet the criteria for eligibility.

b. Probationers may be subject to close supervision, which may include a variety of
conditions, but is not limited to, employment checks, home visits, daily contact with the
probation officer, curfews, and submitting to a preliminary breath test (PBT).

c. Supervision is typically implemented during the first phase of a defendant’s probation
status and may not necessarily continue throughout the complete term of probation.

C. Victim Impact Panel
1. Authority and Definition

The victim panels are not dictated by statute. Victim panels are held nationwide and are
sponsored by the Mothers Against Drunk Driving (MADD) organization. They consist of a
panel of victims and survivors of drunk-driving crashes, who speak briefly about their
experience, which may include death of a loved one and/or injury to themselves. Drunk-
driving offenders or other persons convicted of alcohol-related crimes can be required to
attend as an element of their sentence. There is no interaction between victims and
offenders. Any cost to the defendant for attending the program must be limited to the actual
cost and cannot include any contribution used for political activity by the sponsor. A
procedure must exist to waive the cost of attendance for any indigent defendant whose
attendance is ordered by the court.
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2. Forms
Forms can be obtained through the local chapter of MADD.

D. Electronic Monitoring and Detention

1. Authority
A court may order a defendant to be electronically monitored as a condition of probation.
MCL 771.3(2)(I).

2. Definition

A variety of devices may be used as an alternative to incarceration or for an early-release
program. The devices include, but are not limited to, wrist bracelet, ankle bracelet, and
television monitor with or without a preliminary breath tester attached. The devices may be
monitored by telephone or radio frequency. The court has the authority to specify the terms,
such as hours and location, for each individual case.

3. Violations
When sentencing a defendant for a probation violation, the defendant is not entitled to credit
for time he or she spent on an electronic monitoring program. People v Smith, 195 Mich
App 147,152; 489 NW2d 135 (1992). See also People v Pennebaker, 298 Mich App 1, 7-8;
825 NW2d 637 (2012).

See also Section 7, page 7-03-02.
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6-08 UNDER ADVISEMENT
A. Definition and Authority

To take a case under advisement is to take a plea of guilty and place the individual under the
supervision of the court, without conviction or sentence, for a specified period of time.

No statutes or court rules have been identified that authorize district courts to take a plea of guilty
under advisement.
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6-09 PROBATIONARY SENTENCES
A. Authority and Definition
The authority for probationary sentences is found in MCL 771.1(1). Probation may be imposed
for all misdemeanors, ordinances and felonies except for murder, treason, armed robbery, major
controlled substances offenses, and first- and third-degree criminal sexual conduct. An
individual guilty of criminal contempt may also be placed on probation. MCL 600.1715.
B. Conditions

1. The maximum term of probation is five years for felonies and two years for misdemeanors.
MCL 771.2(1).

2. The maximum term of probation is five years for misdemeanor stalking, misdemeanor child
abuse, and some misdemeanor registerable sex offenses. MCL 750.411h(3), MCL 750.136b,
MCL 771.2a, MCL 750.448 (if the victim is a minor), MCL 750.520e (attempt, if the victim
is 18 or older), MCL 750.335a(2)(b) (if the victim is a minor).

3. A probation term of five years is required for a person found guilty but mentally ill. MCL
768.36(4).

4. A term may be reduced at the discretion of the court except for lifetime probation and the
five-year mandatory probationary term for guilty but mentally ill defendants. MCL 771.2(2).

5. The judge must order that the probationer:
a. must not leave the state without judicial consent,
b. report regularly to a probation officer,

c. refrain from violating any criminal law of Michigan, the United States, or another state
or any ordinance of any municipality in Michigan or another state,

d. shall pay restitution to the victim of the defendant’s course of conduct giving rise to the
conviction or to the victim’s estate,

e. shall pay an assessment ordered pursuant to MCL 780.905,

f. shall comply with the Sex Offenders Registration Act if required to be registered
pursuant to the act, and
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g. shall pay the minimum state cost prescribed by section 1j of chapter IX. MCL 771.3(1).

6. “An order of probation is ‘at all times alterable and amendable, both in form and in
substance, in the court’s discretion.” MCL 771.2(2).” People v Johnson, 210 Mich App 630,
634; 534 NW2d 255 (1995). This includes imposing new conditions, even without a
violation of the original order.

7. A court may suspend probation and then reinstate it as long as it occurs within the statutory
maximum period. Probation must end either by revocation or termination at the end of that
maximum. People v Sherman, 38 Mich App 219, 220-221; 196 NW2d 15 1972). See also
People v Glass; 288 Mich App 399, 408-409; 794 NW2d 49 (2010).

C. Types

There are several types of probation: supervised, unsupervised, and nonreporting. See Sections
7-02 and 7-03 for more details.
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6-10 FINANCIAL OBLIGATIONS
A. Authority and Definition in General

Sentences in Michigan can only be imposed in accordance with specific statutory authority. A
term or condition of a sentence not expressly authorized by statute or a sentence in excess of that
provided by a relevant statute is unlawful and must be vacated. People v Cunningham, 496 Mich
145, 149-150; 852 Nw2d 118 (2014).

Michigan law provides four categories of financial obligations for criminal offenses: fine, costs,
assessments, and restitution. If the court requires the probationer to pay costs, the costs shall be
limited to the expenses incurred in prosecuting the defendant or providing legal assistance to the
defendant and supervising the probationer. The court must make findings regarding the
defendant’s ability to pay when ordering costs if the defendant asserts he or she is unable to pay.
MCL 771.3. See also People v Brown, 279 Mich App 116, 139-140; 755 NW2d 664 (2008).
Restitution and special assessments should be ordered as required by MCL 771.3(1)(e) and (f).
An order of restitution entered pursuant to the Crime Victim’s Rights Act remains effective until
it is satisfied in full. MCL 780.826(13).

The probation statute specifically outlines how costs are to be determined and assessed.
Minimum state costs shall be ordered as a condition of probation pursuant to MCL 769.1j and
MCL 771.3(1)(g). Payment of restitution is regulated by MCL 780.826 and 780.827. MCL
771.3(6) and (7) provide as follows:

(6) If the court imposes costs under subsection (2) as part of a sentence of probation, all of the
following apply:

(@) The court shall not require a probationer to pay costs under subsection (2) unless the
probationer is or will be able to pay them during the term of probation. In determining
the amount and method of payment of costs under subsection (2), the court shall take
into account the probationer’s financial resources and the nature of the burden that
payment of costs will impose, with due regard to his or her other obligations.

(b) A probationer who is required to pay costs under subsection (1)(g) or (2)(c) and who is
not in willful default of the payment of the costs may petition the sentencing judge or his
or her successor at any time for a remission of the payment of any unpaid portion of
those costs. If the court determines that payment of the amount due will impose a
manifest hardship on the probationer or his or her immediate family, the court may remit
all or part of the amount due in costs or modify the method of payment.

(7) If a probationer is required to pay costs as part of a sentence of probation, the court may
require payment be made immediately or the court may provide for payment to be made
within a specified period of time with specified installments.
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For more information, see also Section 3-04.
B. Fine and Costs
1. Authority

A penal fine and costs are imposed only pursuant to statutory authority. MCL 769.1k, MCL
769.3, MCL 771.3. See also People v Cunningham, 496 Mich 145, 149-150; 852 NW2d 118
(2014) (“[C]ourts may impose costs in criminal cases only where such costs are authorized
by statute[.]”).

2. Credits to Fine

Jail time must be credited against a fine if only a fine is imposed. The judge must credit the
defendant $5.00 for each day previously served in jail in lieu of posting bail prior to
conviction. MCL 780.73.

3. Limitations on Costs

Court costs imposed as a condition of probation are limited to expenses specifically incurred
in prosecuting the case, providing legal assistance to the defendant, and overseeing
probation. MCL 771.3(5). Additional court costs incurred in compelling the defendant’s
appearance are allowed. MCL 769.1k.

Costs which may not be considered in determining the amount of costs are:

a. Juror per diem. People v Hope, 297 Mich 115, 118; 297 NW 206 (1941).

b. Medical care for the defendant. People v Kramer, 137 Mich App 324, 326; 358 NW2d 10
(1984).

c. Maintenance of governmental agencies. People v Teasdale, 335 Mich 1, 6; 55 NW2d 149
(1952).

Minimum state costs of $50.00 for misdemeanors must be a condition of probation. MCL
769.1j. The minimum state cost is assessed when any other combination of assessments is
ordered.

4. Finding of Ability to Pay

A judge must make a finding on the defendant’s ability to pay when ordering court costs only
when the defendant asserts he or she is unable to pay. The defendant waives the right to
challenge an order on appeal if he or she fails to raise the issue in a timely manner. People v
Music, 428 Mich 356, 363; 408 NW2d 795 (1987). See also People v Grant, 455 Mich 221,
225; 565 NW2d 389 (1997).
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Restrictions

A defendant cannot be sentenced to imprisonment and to pay court costs or face additional
jail time. A sentence of this nature is outside the statutory provisions. People v Tims, 127
Mich App 564, 565-566; 339 NW2d 488 (1982); People v Watts, 133 Mich App 80, 83-84;
348 NW2d 39 (1984).

C. Restitution

1.

Authority

MCL 780.826(2) states, “Except as provided in [MCL 780.826(8)], when sentencing a
defendant convicted of a misdemeanor, the court shall order, in addition to or in lieu of any
other penalty authorized by law or in addition to any other penalty required by law, that the
defendant make full restitution to any victim of the defendant’s course of conduct that gives
rise to the conviction or to the victim’s estate.” Similar language is included in MCL 769.1a.

Restitution shall be ordered as a condition of probation pursuant to MCL 771.3(1)(e). An
order of restitution remains effective until it is satisfied in full. An order of restitution is a
judgment and lien against all property of the defendant for the amount specified in the order
of restitution. The lien may be recorded as provided by law. The order of restitution must
be specified in the judgment of sentence or in a separate order of restitution. If probation is
ordered, the order of restitution must also be specified in the order of probation.

Objections to Restitution

When restitution is imposed as a condition of probation and the defendant objects, the
amount of the loss must be presented on the record. People v Grant, 455 Mich 221, 228-
229; 565 NW2d 389 (1997). If restitution is imposed pursuant to the Crime Victim’s Rights
Act, the court, in determining whether to order restitution, may order the probation officer to
obtain relevant information. A dispute must be resolved on the record by a preponderance of
the evidence. MCL 780.767(4). See also People v Gubachy, 272 Mich App 706, 708; 728
NW2d 891 (2006).

Failure to Pay

If the court determines that a defendant has failed to pay restitution, before incarcerating the
defendant for violating probation, the court must take into account: (1) the defendant’s
employment status, earning ability, and financial resources, (2) the willfulness of the failure
to pay, and (3) any other special circumstances affecting the ability to pay. MCL 771.3(8),
MCL 780.826(11), (14). See also MCL 769.1a(11).
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A defendant who is required to pay restitution and who is not in willful default of the
payment of the restitution may at any time petition the court to modify the method of
payment. If the court determines that payment under the order will impose a manifest
hardship on the defendant or his or her immediate family, and if the court also determines
that modifying the method of payment will not impose a manifest hardship on the victim, the
court may modify the method of payment. MCL 780.826(12).

4. Other

A judge may order that restitution be paid to an insurance company. MCL 780.826(8),
People v Bond, 99 Mich App 86, 88; 297 NW2d 620 (1980).

5.  Wage Assignment

The probationer may be asked to agree to pay by wage assignment any restitution,
assessment, fine, or cost imposed by the court. MCL 771.3(2)(f).

If the defendant misses two or more regularly-scheduled payments, the court shall order the
defendant to execute a wage assignment to pay the restitution. MCL 780.826(15).

D. Other Assessments

In addition to fines, costs, and restitution, conviction for some offenses may require other
assessments.

1. Crime Victim’s Rights Assessment

The court shall order each person charged with certain offenses that are resolved by
conviction, assignment to youthful trainee status, delayed sentence or deferred entry of guilt,
or in another way that is not an acquittal or dismissal, to pay an assessment of $75.00 for
serious or specified misdemeanors and $130.00 for felonies, which is transmitted to the
Crime Victim’s Rights Fund. See a list of the specific offenses in the Section 6 Appendix.
MCL 780.905. The assessment required is in addition to any fine, costs, or other assessments
imposed by the court. The assessment shall be ordered upon the record, and shall be listed
separately in the judgment of sentence or order of probation.

2. Reimbursement of Emergency Response Costs

For specified crimes listed in MCL 769.1f, the court may order the defendant to reimburse
the state or a local unit of government for expenses incurred in relation to the incident,
including but not limited to expenses for an emergency response and expenses for
prosecuting the person. If the defendant is placed on probation, any reimbursement ordered
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shall be a condition of that probation. The court may revoke probation if the defendant fails
to comply with the order and has not made a good-faith effort to comply with the order. In
determining whether to revoke probation, the court shall consider: (1) the defendant’s
employment status, earning ability, number of dependents, and financial resources, (2) the
willfulness of the defendant’s failure to pay, and (3) any other special circumstances that may
have a bearing on the defendant’s ability to pay. MCL 769.1f(5).

3. Problem-Solving Court Treatment Program Fee

If a person is placed in drug treatment court, mental health court, or veterans’ treatment
court, he or she may be required to pay a reasonable fee that is reasonably related to the cost
to the court for administering the treatment court program as provided in the memorandum of
understanding. See MCL 600.1070(4) (drug treatment court), MCL 600.1095(3) (mental
health court), MCL 600.1206(4) (veterans’ treatment court). The fee is transferred monthly
to the court funding unit.
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6-11 HABITUAL OFFENDER
The district court can enhance sentences for the habitual or repeat offender. For the most part,
enhanced sentencing occurs for felony offenses. However, the district court can enhance
sentences for the following misdemeanors:
1. OWI/OVWI/OWPD upon prior conviction. MCL 257.625(15).
2. driving on a suspended license upon second offense or more. MCL 257.904.
3. checks without sufficient funds under $50.00 upon second offense or more. MCL 750.131.

4. prostitution upon second offense or more. MCL 750.451.

5. buying, receiving, possessing, or concealing stolen property under $100.00 upon third
offense or more. MCL 750.535.

6. minor in possession of alcohol. MCL 436.1703.
7. selling or furnishing alcohol to a minor. MCL 436.1701.
NOTE: The defendant may only receive an enhanced sentence if he or she has been specifically

charged and convicted as a repeat offender. People v Ancksornby, 231 Mich 271, 272; 203 NW
864 (1925).
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6-12 SENTENCING HEARING
A. Right to Counsel

The presence of counsel is required in district court if the defendant has counsel, unless the
defendant does not have an attorney or the presence of counsel is waived. MCR 6.610(F)(1). An
indigent defendant who is without an attorney and who has not waived the right to an attorney
may not be sentenced to jail. MCR 6.610(D)(2). See also Section 3-01.

A sentence may not be influenced by a defendant’s past convictions obtained in violation of the
right to counsel. United States v Tucker, 404 US 443, 447-448; 92 SCt 589; 30 LEd2d 592
(1972).

B. Who Should be Present

1. The defendant has the right to be present at sentencing. People v Palmerton, 200 Mich App
302, 303; 503 NW2d 663 (1993).

2. ltis not required that the defendant have the right to be present at a presentence conference
between the court and defense counsel. People v Pulley, 411 Mich 523, 532; 309 NwW2d 170
(1981).

3. The judge’s in-chambers conference with the prosecutor, in the absence of the defendant or
defense counsel, entitled the defendant to resentencing. People v VonEverett, 110 Mich App
393, 396-397; 313 NW2d 130 (1981).

4. Where the trial judge held an ex parte conference with the victim prior to sentencing, outside
the presence of the defendant and his counsel, after the defendant’s plea was accepted but
before sentence was imposed, the events were analogous to a presentence investigator’s
interview with the victim. Resentencing is not required. People v Rodriquez, 124 Mich App
773, 776-777; 335 NW2d 831 (1989).

5. The victim has the right to be present and make a statement at sentencing. MCL 780.825.

6. The prosecutor has the right to be present at the sentencing and the right to challenge the
accuracy or relevancy of any information contained in the presentence report. MCL
771.14(5) and (6).

C. Disclosure of Presentence Report

1. The court must provide copies of the presentence report (if a presentence report was
prepared) to the prosecutor and the defendant’s lawyer, or the defendant if not represented by
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a lawyer, at a reasonable time, but not less than two business days before the day of
sentencing. The prosecutor and the defendant’s lawyer, or the defendant if not represented by
a lawyer, may retain a copy of the report or an amended report. If the presentence report is
not made available at least two business days before the day of sentencing, the prosecutor
and the defendant’s lawyer, or the defendant if not represented by a lawyer, are entitled, on
oral motion, to an adjournment to enable the moving party to review the presentence report
and to prepare any necessary corrections, additions or deletions to present to the court, or
otherwise advise the court of circumstances the prosecutor or defendant believes should be
considered in imposing sentence. MCL 771.14(5), MCL 6.610(F)(1)(b). At the time of
sentencing, either party may challenge, on the record, the accuracy or relevancy of any
information in the presentence investigation report.

2. Defense counsel has a right to see the presentence report before sentencing in order to make
sure the defendant’s sentence is based on accurate information. See People v Harper, 479
Mich 599, 642; 739 NW2d 523 (2007); see also Morales v Michigan Parole Bd, 260 Mich
App 29, 46; 676 NW2d 221 (2003).

3. Any supplements to a presentence report given to the court must also be provided to the
defendant or his counsel prior to sentencing the defendant. MCL 771.14(7).

4. The court may exempt from disclosure:

a. parts of the report which are not relevant to a proper sentence,

b. diagnostic opinions that might seriously disrupt a program of rehabilitation, and

c. sources of information that were obtained on a promise of confidentiality.

d. upon request, an address or telephone number that would reveal the location of a victim
or witness or a family member of a victim or witness unless an address is used to identify
the place of the crime or to impose conditions of release from custody that are necessary
for the protection of a named individual.

See MCL 771.14, MCR 6.610(F). See also Section 4-03.
D. Probation Officer Responsibility
The probation officer may be called to verify or justify the presentence investigation report at

sentencing. Depending on local practice, the probation officer may be called in-chambers to
respond (informal) or be challenged on the record (formal). MCL 771.14(6).
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6-13 CRIME VICTIM’S RIGHTS FUND

A. Authority
The Crime Victim’s Rights Fund was established by the Criminal Assessment Act of 1989 to
compensate victims of certain crimes. District courts are required to order each person charged
with a felony, misdemeanor, or local ordinance that is resolved by conviction, assignment to
youthful trainee status, delayed sentence or deferred entry of guilt, or in any other way that is not
an acquittal or unconditional dismissal, to pay an assessment that is transmitted to the Crime
Victim’s Rights Fund. MCL 780.905(1).

B. Responsibilities of the Court
The probation officer may be responsible for monitoring the payment of assessments. The crime
victim assessment of $75.00 will be ordered on misdemeanors and local ordinances (limited to
one assessment per case) for:
1. convictions,
2. assignments to youthful trainee status,
3. delayed sentences,
4. deferred entries of guilt, or
5. any other resolutions that are not acquittals or unconditional dismissals.
If the court allows fines, costs, restitution, and other fees to be paid in installments, 50 percent of
all money collected shall be applied to victim payments (victim restitution and crime victim’s
rights assessment). The balance shall be applied to all other assessments in the following priority:
1. payment of the minimum state cost,
2. payment of other costs,
3. payment of fines,
4. payment of probation supervision fees, and

5. payment of assessments and other payments.

MCL 775.22.
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Payments are applied 100 percent to victim payments when:

1. the person making the payment indicates that the payment is to be applied to victim
payments.

2. the payment is received as a result of a wage assignment issued pursuant to MCL 780.766
and MCL 780.826.

3. the payment is received from the Department of Corrections or sheriff under MCL 780.767a
and MCL 780.830a.

If a person has more than one proceeding in a court and if the person making the payment does
not indicate the proceeding for which the payment is made, the court must apply the payment to
a proceeding in which there is unpaid restitution.

MCL 780.766a and MCL 780.826a.
C. Report of Nonpayment of Restitution

In each case where payment of restitution is ordered as a condition of probation, the probation
officer shall review the case not less than twice yearly to ensure that restitution is being paid as
ordered. The final review shall be conducted not less than 60 days before the expiration of the
probationary period. If it is determined that restitution is not being paid as ordered, the probation
officer shall file a written report with the court and the prosecuting attorney using SCAO-
approved form MC 258, Report of Nonpayment of Restitution. MCL 780.826(15).

In consultation with the local prosecuting official, providing a copy of the Motion, Affidavit, and
Bench Warrant (MC 229), Motion and Summons Regarding Probation Violation (MC 246), or
Motion and Order for Discharge from Probation (MC 245) may meet the notice requirement for
unpaid restitution.



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc258.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc229.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc229.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc246.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc245.pdf

APPENDIX 6

Comparison Between Deferred Judgments, Delayed Sentences, and Traditional Sentences

Crime Victim Assessment/Minimum State Cost Chart

Criminal Sentencing/Administrative Consequences

Minor in Possession of Alcohol and Intoxicants in a Motor Vehicle

Model Procedure for Court Ordered Counseling and Testing (Infectious Disease)
Revocation of Deferred Status Chart

Verification Regarding Test Results (DCH 1252)

Victim Authorization Regarding Notification of Test Results (DCH 1253)

Rev. (5/17)


http://courts.mi.gov/Administration/SCAO/Resources/Documents/standards/Deferred_vs_Delayed_Sentence.pdf
http://courts.mi.gov/Administration/SCAO/Resources/Documents/other/CrimeVictimAssessment.pdf
http://courts.mi.gov/Administration/SCAO/Resources/Documents/Publications/Manuals/prbofc/appendix6-criminalsentencingchart.pdf
http://courts.mi.gov/Administration/SCAO/Resources/Documents/Publications/Manuals/prbofc/appendix6-mipchart.pdf
http://courts.mi.gov/Administration/SCAO/Resources/Documents/Publications/Manuals/prbofc/appendix6-modelprocedure.pdf
http://courts.mi.gov/Administration/SCAO/Resources/Documents/Publications/Manuals/prbofc/appendix6-deferredstatuschart.pdf
http://www.michigan.gov/documents/mdch/certification_regarding_teset_results_DCH_1252_191469_7.pdf
http://www.michigan.gov/documents/mdch/victim_authorization_DCH_1253_191470_7.pdf







































http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/dc243.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/dc243.pdf






http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/dc243.pdf



http://www.michigan.gov/msp/0,4643,7-123-1645_3500---,00.html









http://courts.mi.gov/Administration/SCAO/Resources/Documents/Publications/Manuals/carg/carg.pdf#Section4
http://courts.mi.gov/Administration/SCAO/Resources/Documents/Publications/Manuals/carg/carg.pdf#Section4
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc06.pdf






http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc229.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc246.pdf
https://mjieducation.mi.gov/publications/benchbooks/crim-pro-vol-2
https://mjieducation.mi.gov/publications/benchbooks/crim-pro-vol-2



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc229.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc246.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc258.pdf



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc245.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc245.pdf









http://www.michigan.gov/mdch
http://www.mi211.org/


















http://courts.mi.gov/Administration/SCAO/Forms/courtforms/misdcriminal/dc213.pdf



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/misdcriminal/dc213.pdf



https://mjieducation.mi.gov/publications/benchbooks/crim-pro-vol-2
https://mjieducation.mi.gov/publications/benchbooks/crim-pro-vol-2



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc246.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc229.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc229.pdf



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc246.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc229.pdf









http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc433.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc433.pdf



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc06.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc246.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc229.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/generalcriminal/mc222.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc433.pdf



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc244.pdf



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc245.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc245.pdf



http://www.interstatecompact.org/



http://www.interstatecompact.org/
http://www.interstatecompact.org/StateDocs/TransferFees.aspx






http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc244.pdf



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc258.pdf



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc245.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc245.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc239.pdf



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc220.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc245.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc220.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/general/mc239.pdf



http://www.michigan.gov/documents/mdch/Dch-1169_E__9.06_173776_7.pdf
http://www.michigan.gov/documents/mdch/Dch-1169_E__9.06_173776_7.pdf
http://www.michigan.gov/documents/mdch/Dch-1169_E__9.06_173776_7.pdf



http://courts.mi.gov/Administration/SCAO/Forms/courtforms/infectiousdisease/mc72.pdf






http://courts.mi.gov/administration/scao/resources/documents/publications/manuals/carg/carg.pdf#Section4
http://courts.mi.gov/Administration/SCAO/Resources/Documents/standards/cf_stds.pdf



http://courts.mi.gov/Administration/SCAO/Resources/Documents/standards/cf_chart.pdf
http://courts.mi.gov/administration/scao/resources/documents/publications/manuals/carg/carg.pdf#Section4
http://courts.mi.gov/administration/scao/resources/documents/publications/manuals/carg/carg.pdf#Section4
http://courts.mi.gov/Administration/SCAO/Resources/Documents/standards/cf_stds.pdf
http://courts.mi.gov/Administration/SCAO/Resources/Documents/standards/cf_stds.pdf









http://courts.mi.gov/Administration/SCAO/Resources/Documents/standards/cf_schd.pdf









http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/dc243.pdf
http://courts.mi.gov/Administration/SCAO/Forms/courtforms/probation/mc245.pdf
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References and Resources

9-01 GENERAL

The most important resource available to the probation officer is the ability to network or
communicate with others who work in the criminal justice system or a related field. Networking isa
vital part of any agency or organization; it is a tool for obtaining information outside of the more
formal means of communication.

There are several ways to network effectively. The most common is through daily contacts with
local agencies and other probation officers. These contacts can be expanded by attending various
agency, association, or organization meetings and conferences. Although the probation officer is
often too busy to become involved in many external functions, efforts should be made to contact one
another as a resource. Collectively, probation officers possess a wealth of information that covers
the range of this manual and beyond.

9-01-01 (5/16)
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9-02 LEGAL REFERENCES
A. Michigan Court Rules

The Michigan Court Rules govern practice and procedure in all courts established by the
constitution and laws of the State of Michigan. These rules are the “Michigan Rules of Court -
State.” An individual rule may be referred to as Michigan Court Rule __ (number), and cited
by the acronym “MCR.” The rules are to be construed to secure the just, speedy, and economical
determination of every action and to avoid the consequences of error that does not affect the
substantial rights of the parties.

The Michigan Court Rules are published by West Publishing Company, Darby, and the Institute
of Continuing Legal Education. Annotated Court Rules, which analyze and apply the court rules
to specific cases, are also published by West Publishing Company and are entitled “Michigan
Court Rules Practice.”

The Michigan Court Rules are also available on the One Court of Justice website.

B. Michigan Statutes
1. Michigan Compiled Laws and Michigan Compiled Laws Annotated

The Michigan Legislative Council, composed of Michigan legislators, as directed by the
Michigan Constitution, caused to be compiled, without alteration, all laws of a general and
permanent nature in force in Michigan and enacted through regular sessions of the Michigan
Legislature.

The official Michigan Compiled Laws is published by the Legislative Service Bureau in
Lansing, Michigan in the form of Public Acts and can be accessed on-line at
http://www.legislature.mi.gov/.

The Michigan Compiled Laws Annotated is published by West Publishing Company.
Publications are supplemented yearly and advance sheets are published throughout the year
as laws are passed. Editorial features and research aids incorporated into Michigan
Compiled Laws Annotated (MCL) include the following:

a. Analysis of each chapter.

b. History notes to each section of the MCL, reflecting all amendments to that section since
its enactment and the effective dates of those amendments.


http://courts.mi.gov/courts/michigansupremecourt/rules/pages/current-court-rules.aspx
http://www.legislature.mi.gov/
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c. Notes containing opinions of the Michigan Supreme Court and the United States
Supreme Court regarding the constitutionality of acts or parts of acts.

d. Notes designating those statutes which transfer powers and duties from one state agency
to another.

e. Notesindicating the origin and disposition of prior statutory provisions which carried the
same compilation numbers, and accounting for similar provisions which being obsolete,
superseded, or repealed by implication, no longer appear in the MCL.

C. Case Law
The following references can be used to research case law.
1. Michigan Appeals Court Reports
This report, published by Lawyers Cooperative Publishing, includes Michigan Court of

Appeals cases and an alphabetical table of cases. Advance sheets are published periodically.
Cases can be searched at the One Court of Justice website.

2. Michigan Reports

This report includes the cases heard by the Michigan Supreme Court. It is published by
Lawyers Cooperative Publishing. Advance sheets are published periodically throughout the
year. Cases are also searchable on the One Court of Justice website.

3. Michigan Digest

Available from Lawyers Cooperative Publishing as “Callaghan’s Michigan Digest” and
West Publishing Company as “West’s Michigan Digest,” this compilation is supplemented
annually and advance sheets are published periodically throughout the year.

4. Reports of Supreme Court Decisions
This report includes cases heard by the United States Supreme Court and is published by
West Publishing Company as the “Supreme Court Reporter” and Lawyers Cooperative
Publishing as the “United States Supreme Court Reports, Lawyers Edition.” Advance sheets
are published periodically throughout the year.

See also Section 7-01, Michigan Court Administration Reference Guide.



http://courts.mi.gov/opinions_orders/opinions_orders/Pages/default.aspx
http://courts.mi.gov/opinions_orders/opinions_orders/Pages/default.aspx
http://courts.mi.gov/Administration/SCAO/Resources/Documents/Publications/Manuals/carg/carg.pdf#Section701
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9-03 STATE AGENCIES
A. Department of Corrections, Policy Directives and Procedures

While the Policy Directives and Procedures of the Department of Corrections are aimed at parole
officers, circuit court probation officers, and community residential programs, the district court
probation department may find the information helpful in developing internal policies and
procedures. On an individual level, the procedures themselves may provide direction or
explanation to the probation officer in a variety of related areas. Copies of the policies and
procedures can be requested from:

Department of Corrections

Office of Policy and Hearings

Policy and Rule Unit - Development Unit
Grandview Plaza Building - Fourth Floor
PO Box 30003

Lansing, MI 48909

(517) 373-3366
http://www.michigan.gov/corrections

B. Department of Health and Human Services, Crime Victims Services Commission

The Department of Health and Human Services, Crime Victims Services Commission maintains
and awards funds as directed by the Crime Victim’s Rights Act (formerly managed by the Office
of Criminal Justice and the Office of Contract Management, Grants Management Division). This
office is also involved in issuing restitution and coordinating compensation awards. The
department can be contacted at:

Michigan Department of Health and Human services
Crime Victim Services Commission

Crime Victim Rights Assessments

1033 South Washington

Lansing, M1 48910

(517) 334-9185

http://www.michigan.gov/mdch

C. Office of Highway Safety Planning (OHSP)

The National Highway Safety Act of 1966 charges each state with establishing a highway safety
program. State programs are designed to reduce death, injury, and property damage caused by
traffic crashes. In Michigan, the Office of Highway Safety Planning (OHSP) is


http://www.michigan.gov/corrections
http://www.michigan.gov/mdch
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responsible for these programs. The funding for the programs comes from the United States
Department of Transportation through the National Highway Traffic Safety Administration, as
well as the Federal Highway Administration. The funding to OHSP is distributed at the state level
in the form of grants for programs and activities that ensure the safe use of Michigan roads.

OHSP has provided grants for projects in alcohol counter measures (stopping drunk driving) and
enhancing the enforcement of traffic safety laws statewide. Some of the programs provided by
the Michigan Judicial Institute have been funded by the grants available through OHSP if they
address issues relating to highway safety. OHSP has funded an intensive probation project in
Michigan as an alcohol counter measure. Special projects have been funded to enhance the
efficiency and effectiveness of the district court personnel in dealing with traffic cases. The
office also produces public information materials to increase awareness of safety issues on
Michigan roads. Another project area that benefits the district court and local law enforcement
efforts is the testing of new technology and funding the installation of that technology in sites
around the state.

A brochure detailing the services provided by OHSP is available by contacting:

Office of Highway Safety Planning
333 South Grand Avenue

PO Box 30634

Lansing, MI 48909

(517) 241-2500
http://www.michigan.gov/msp

D. Michigan Department of Health and Human Services — Office of Recovery Oriented
Systems of Care

The Michigan Department of Health and Human Services — Office of Recovery Oriented Systems
of Care is the state level substance abuse authority. This agency is responsible for administering
state and federal funds allocated to it for substance abuse prevention and treatment. It employsa
sub-state structure to accomplish this task, contracting with 16 local coordinating agencies for the
delivery of services in their respective areas. It also monitors the licensing requirements for
courts that are designated screening and assessment agencies. Courts or probation departments
seeking designation may contact the department at:

Michigan Department of Health and Human Services
Office of Recovery Oriented Systems of Care

320 S. Walnut

Lansing, MI 48913

(517) 335-0129

http://www.michigan.gov/mdch



http://www.michigan.gov/msp
http://www.michigan.gov/mdch
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E. Michigan State Police - CJIS Field Services

For information pertaining to background screening of probation officers using fingerprint
identification for authorization to use LEIN or for information about sex offender registration, the
probation officer may contact CJIS Field Services at:

Michigan State Police

CJIS Field Services

(517) 241-0667
http://www.michigan.gov/msp



http://www.michigan.gov/msp
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9-04 SUPREME COURT ASSISTANCE, TRAINING, AND EDUCATION

A. State Court Administrative Office

The State Court Administrative Office (SCAQ) is responsible for assisting in the administration
of the Michigan trial courts under the general direction of the Supreme Court. The functions of
the SCAO are outlined in Michigan Court Rule 8.103. Those functions directly related to
assistance, training, and education for trial courts are:

1.

10.

11.

12.

13.

Providing management assistance and direction to the courts on the administration of the
court through distribution of relevant information, advice and direction on specific issues,
and on-site management reviews.

Developing and analyzing statewide information regarding the work of the courts.

Conducting research on court management issues.

Acting as liaison between courts, media, the executive and legislative branches of
government, and state agencies.

Developing guidelines for operations and certain decision-making functions, such as child-
support guidelines and sentencing guidelines.

Developing and maintaining automated trial court information systems.
Operating court improvement programs and other special state level court-related programs.

Analyzing administrative impact of court rules, legislation, and other administrative policy
on court operations.

In conjunction with the Michigan Judicial Institute, providing training on court
administration to judges and court support staff.

Developing forms and operations/reference manuals for court use.
Administering the certification of court reporters and recorders.
Managing the Foster Care Review Boards.

Managing the Friend of the Court Bureau.

For details, see Section 2, Michigan Court Administration Reference Guide.



http://courts.mi.gov/Administration/SCAO/Resources/Documents/Publications/Manuals/carg/carg.pdf#Section2
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The SCAO has a central office and six regional offices located throughout Michigan. The
regional offices work directly with the courts in their region on a variety of local issues.

SCAQO offices are located at:

Region 1 Region 2 Region 3

PO Box 02984 PO Box 30048 PO Box 750

Detroit, M1 48202 Lansing, MI 48909 Mt. Pleasant, Ml 48804
(313) 972-3300 (517) 373-9353 (989) 772-5934

Region 4 Region 5 Region 6

PO Box 100 PO Box 30048 PO Box 02984

Gaylord, MI 49734 Lansing, MI 48909 Detroit, M1 48202
(989) 732-3311 (517) 373-8679 (313) 972-3300

State Court Administrative Office
Hall of Justice

PO Box 30048

Lansing, MI 48909

(517) 373-4835
TrialCourtServices@courts.mi.gov

B. Michigan Judicial Institute

The Michigan Judicial Institute (MJI) was created by the Michigan Supreme Court in 1977 to
provide judges and court personnel with an opportunity to develop and enhance their professional
skills. MJI develops and conducts a wide range of continuing education and training programs in
the following areas: judicial education, court administrative personnel development, court
professional personnel development, and Michigan court support staff training. MJI produces
various publications to keep judges informed of the latest developments in Michigan law and
procedure. MJI also maintains an audio visual lending library which supplements its seminars.
For further information contact:

Michigan Judicial Institute
Hall of Justice

PO Box 30205

Lansing, MI 48909

(517) 373-7171
mjieducation.mi.gov
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9-05 ASSOCIATIONS
A. State Bar of Michigan

The State Bar of Michigan publishes an annual Michigan Bar Journal, which is a directory of
State Bar functions, Michigan courts, federal courts and agencies, Michigan government, and
members of the State Bar (including attorney addresses). Subscriptions to the monthly Bar
Journal are also available. This monthly publication features: (1) analyses of legal issues,
statutes, and court rules, (2) federal and Michigan case opinions, and (3) notices and articleson a
variety of topics. Requests for information can be made to:

State Bar of Michigan

306 Townsend Street

Lansing, M1 48933-2012

(517) 346-6300 FAX (517) 482-6248
http://www.michbar.org/

B. American Bar Association

The American Bar Association (ABA) produces publications similar to those of the State Bar of
Michigan. An ABA Directory of Publications is available at a minimal cost by contacting:

American Bar Association

321 North Clark St.

Chicago, IL 60610

(312) 988-5000 FAX (312) 988-6281, -6282, or -6283
http://www.abanet.org/

C. Michigan Association of District Court Probation Officers
The Michigan Association of District Court Probation Officers (MADCPO) is an organization
founded in 1970 which provides its membership a directory of Michigan district court probation
departments, quarterly newsletters, and an annual conference. For more details, see Section 1-05.

D. Michigan Corrections Association

The Michigan Corrections Association (MCA) is an organization aimed at promoting
professionalism in the field of corrections. The primary purposes of the association are:

1. promoting interchange of ideas and experience at all levels concerning functions and
methods in the field of probation, parole, and correctional institutions,


http://www.michbar.org/
http://www.abanet.org/
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2. preventing and correcting delinquency and crime throughout Michigan,
3. providing adequate information to the public,

4. fostering sound legislation, and

5. promoting adequate services and facilities in the correctional field.

The MCA holds one to three mini-conferences each year and one annual conference in October
of each year. The MCA is a dual-membership with the American Correctional Association.

Further membership information may be obtained from an MCA member or other professionals
in the corrections field. Requests for information should be made to the American Correctional
Association (see below).

The association’s website is at http://www.micorrections.org/index.php.

E. American Correctional Association

The American Correctional Association (ACA) is a national, multidisciplinary organization
consisting of correctional professionals and individuals, agencies, and organizations involved in
the entire spectrum of correctional activities. ACA offers a variety of services for correction
professionals such as standards and accreditation, technical assistance, publications, and training.
Further information is available at:

American Correctional Association
206 N. Washington St.

Alexandria, VA 22314

(703) 224-0000
http://www.aca.org/

For membership information, address your request to the attention of “Membership.” Calls can
be made to (800) ACA-JOIN.


http://www.micorrections.org/index.php
http://www.aca.org/
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