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1.1 Evidence—Overview

The admissibility of evidence is governed by the common law, statutes and
the Michigan Rules of Evidence (MRE). See MRE 101. The MRE cover the
vast majority of evidentiary issues and are the beginning point for any
analysis. Generally, the MRE provide that evidence is admissible if relevant
(MRE 402), unless excluded by one of the other rules. The exclusionary rules
typically state the exclusion and then provide for the exceptions to the
exclusions. For example, the hearsay rule provides for the exclusion of
hearsay (MRE 802) and then provides the exceptions to the exclusion (MRE
803, 804). The goa of the rules is to ascertain truth and have proceedings
justly determined. MRE 102.

The following outline may assist with the analysis of evidentiary issues.

¢ Do therules of evidence apply? MRE 101; MRE 1101.

¢ Hasthe foundation been established? MRE 104.

¢ Isthe evidence relevant as defined by MRE 401? MRE 402.

4 Although relevant, isthe evidence excludable under the balancing test
of MRE 4037

¢ Although relevant, isthe evidence inadmissible under one of the other
rules (for example, hearsay or privilege)?

¢ Is there an exception to the rule which precludes admission (for
example, the business record exception to the hearsay rule)?

¢ Istheevidence admissible for alimited purpose? MRE 105.

Michigan Judicial Institute © 2004-August 2009
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. Applicability of MRE

The MRE apply, except for the situations and proceedings listed in MRE
1101(b)(1)-(10). MRE 1101(a).

Also, statutory rules of evidence may apply if they do not conflict with the
MRE. MRE 101; People v McDonald, 201 Mich App 270, 273 (1993);
McDougall v Eliuk, 218 Mich App 501, 506-507 (1996).

. Basis for Objection

Require the attorneys to give the reason or the authority for the objection.

. Response to Objection

When there is an objection, it may be helpful to ask the other attorney what
the evidence is being offered to prove.

. Preliminary Findings of Fact or Rulings on Evidence

Distinguish between preliminary findings of fact (to which MRE do not
apply) and rulings on evidence (which are covered by the rules).

Remember MRE (except those rules relating to privileges) do not apply to
preliminary findings of fact. MRE 104(a) and 1101(b)(1). Preponderance of
evidence standard applies. People v Vega, 413 Mich 773, 782 (1982).

. State Reason for Ruling

Give the reason for your ruling even for a routine objection and decision.
MRE 103.

Discretion

Mention discretion when the court has discretion. Decision under MRE 403 is
an example. Remember the court does not have discretion under many rules
of evidence.

. Allow Offer of Proof When Excluding Evidence

Permit offer of proof if excluding evidence. MRE 103(a)(2). For example,
allow the witness to testify or the attorney to summarize what the witness
would say.

Evidence Benchbook (2004—August 2009)
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H. Continuing Objection

Once the court makes adefinitive ruling on the record admitting or excluding
evidence, either at or beforetrial, a party need not renew an objection or offer
of proof to preserve aclaim of error for appea. MRE 103(8)(2).

. Standard of Review

A trial court’ s decision whether to admit evidence isreviewed for an abuse of
discretion. However, if the decision involves a preliminary question of law,
such as whether a rule of evidence or statute precludes the admission of the
evidence, questions of law are reviewed de novo. Therefore, when such
preliminary questions are at issue, an abuse of discretion will be found when
atrial court admits evidence that is inadmissible as a matter of law. People v
Katt, 468 Mich 272, 278 (2003); Waknin v Chamberlain, 467 Mich 329, 332
(2002).

1.2 Motion in Limine

MRE 103 — Rulings on Evidence

MRE 104 — Preliminary Questions of Admissibility and Relevancy
A. Purpose

A motion in limine, filed in advance of tria, asks the court to instruct the
parties, attorneys or witnesses not to mention certain facts, unless and until
permission of the court is first obtained outside the presence of the jury.
Lapasinskas v Quick, 17 Mich App 733, 737 fnl (1969).

Neither the court rules or the MRE specifically provide for amotioninlimine,
but the courts have the inherent discretion to decide preliminary evidentiary
questions in either a civil or criminal case. In acrimina case, the motion is
often amotion to suppress. See MRE 104. Lapasinskas v Quick, 17 Mich App
733, 737 fnl (1969). Also note People v O'Quinn, 185 Mich App 40, 42-43
(1990) and People v Williamson, 205 Mich App 592, 596 (1994).

A common use of a motion in limine is to address potentia inflammatory
evidenceprior totrial. See Burkev Angis, Inc, 143 Mich App 683, 688 (1985).

B. Possible Uses

1) Irrelevant or prejudicial evidence. MRE 401 and MRE 403.
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*See Section 2) Character evidence* to prove conduct. MRE 404.
2.13fora
discussion of Note: In People v Williamson, 205 Mich App 592, 596 (1994), the
Zt‘/g:rf;ir Court held that trial courts do not need to have an evidentiary
' hearing on the issue of 404(b) evidence if no motion in liminewas
filed. The Court stated:
“Furthermore, the trial court’s failure to conduct an
evidentiary hearing regarding the admissibility of the
evidence does not require reversal. Neither People v
Golochowicz, 413 Mich 298; 319 NwW2d 518 (1982), nor
People v Engelman, 434 Mich 204; 453 NW2d 656 (1990),
mandates that an evidentiary hearing be held where, asin
this case, no motion in limine has been made by the
defense.” 1d.
*Section 2.28 3) Prior convictions.* MRE 609.
discusses prior
convictions.
*Section 2.17 4) Subsequent remedia efforts.* MRE 407.
discusses
subsequent
remedial efforts.
*Section 2.18 5) Offersto settle.* MRE 408.
discusses
settlement
negotiations.
*Section 2.19 6) Existence of insurance.* MRE 411.
discusses the
existence of
insurance.
*Section 2.10 7) Privilege* MRE 501.
discusses
privileges. 8) Estoppel issuesfrom prior litigation.
9) Witness qualifications.
C. Standard of Review
A court’s decision whether to admit evidence is reviewed for an abuse of
discretion. Campbell v Sullins, 257 Mich App 179, 196 (2003); Kochoian v
Allstate Ins Co, 168 Mich App 1, 12 (1988).
1.3 Admissibility
MRE 104 — Preliminary Questions
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A. Preliminary Question Concerning Admissibility—MRE

104(a)

“Preliminary guestions concerning the qualification of a person to
be a witness, the existence of a privilege, or the admissibility of
evidence shal be determined by the court, subject to the
provisions of subdivision (b) [relevancy requirement]. In making
its determination it is not bound by the Rules of Evidence except
those with respect to privileges.” MRE 104(a).

B. Practice Guide to MRE 104

Preliminary Questions Of
Admissibility: 104(a)

Conditional Relevance: 104(b)

Question to be | Doesevidence proffered meet the technical Is the proffered evidence relevant where its
resolved. or constitutional requirements of probative force is conditioned on proof of
admissibility? another fact(s)?
Aretherulesof
evidence
applicablein No, except those with respect to privileges. Yes.
resolving the
question?
What isthe
standard of
per suasion for Preponderance of the evidence. Preponderance of the evidence.
resolving the People v Vega, 413 Mich 773, 782 (1982). People v Vega, 413 Mich 773, 782 (1982).
guestion to be
resolved?

Who ultimately
decidesthe
question to be
resolved?

The judge.

Thejury.

What istherole
of thejudgein

To determine whether the foundational
reguirements of admissibility have been

To determine whether a reasonable fact
finder could find the fact(s) upon which the

resolving the demonstrated by the proponent of the : ,
question? evidence by a preponderance of the proffered evidence'srel evance_depends by a
avidence preponderance of the evidence.
What isan To demonstrate the rel evance of Rule 404(b)
example? To admit prior recorded testimony the evidence the proponent must show that a

proponent must show unavailability by a
preponderance. The rules of evidence are
not applicable at the hearing.

reasonablejury could find by a
preponderance of evidence that the defendant
committed it. The rules of evidence are
applicable at the hearing.

C. Who Decides

1. Exhibits

MRE 1008 states:

Michigan Judicial Institute © 2004-August 2009
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“When the admissibility of other evidence of contents of writings,
recordings, or photographs under these rules depends upon the
fulfillment of a condition of fact, the question whether the
condition has been fulfilled isordinarily for the court to determine
in accordance with the provisions of Rule 104. However, when an
issueisraised (a) whether the asserted writing ever existed, or (b)
whether another writing, recording, or photograph produced at the
trial is the original, or (c) whether other evidence of contents
correctly reflects the contents, the issue is for the trier of fact to
determine as in the case of other issues of fact.”

2. Other Evidence

However, when the evidence is not the “contents of writings, recordings, or
photographs,” which preliminary questions are for the judge and which
questions are for the jury. The Court in People v Vega, 413 Mich 773, 678-
679 (1982), describes an excellent principal for determining who decides
these preliminary questionsin all other situations. Referencing MRE 104, the
Court in Vega quotes United Sates v Eubanks, 591 F2d 513, 519 (CA 9,
1979):

“We must look beyond the language of the rule to its underlying
policies to determine who should decide the preliminary questions
and what standard of proof should control the decision on
admissibility. A rule that puts the admissibility of co-conspirator
statements in the hands of the jury does not avoid the danger that
the jury might convict on the basis of these statementswithout first
dealing with the admissibility question. It was the same danger
which motivated the Supreme Court to hold in Jackson v Denno,
378 US 368 (1964), that a criminal defendant is entitled to have a
reliable and clear-cut determination of the voluntariness of his
confession, including the resolution of disputed facts upon which
the voluntariness issue may depend, made by someone other than
the jury which is to determine his guilt or innocence. Id. at 391.

“We are therefore convinced that preliminary questions of
conditional relevance envisioned by Rule 104b are those which
present no such danger or prejudice to the defendant. They are
questions of probative force rather than evidentiary policy. They
involve guestions as to the fulfillment of factual conditionswhich
the jury must answer.

“The admissibility of a co-conspirator's declarations in a
conspiracy trial, however, does pose problems precisely because
they arerelevant. Such evidence endangerstheintegrity of thetrial
because the relevancy and apparent probative value of the
statements may be so highly prejudicial asto color other evidence
even in the mind of a conscientious juror, despite instructions to
disregard the statements or to consider them conditionally. As a
result, such statements should be evaluated by the trained legal
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mind of the trial judge.” United Sates v James, 590 F2d 575, 579
(CA 5, 1979).”

1.4 Foundation
MRE 602 — Lack of Personal Knowledge

MRE 901 — Requirement of Authentication or Identification

A. Lack of Personal Knowledge—MRE 602

“A witness may not testify to a matter unless evidence is
introduced sufficient to support a finding that the witness has
personal knowledge of the matter. Evidence to prove personal
knowledge may, but need not, consist of the testimony of the
witness own testimony. This rule is subject to the provisions of
Rule 703, relating to opinion testimony by expert witnesses.”
MRE 602.

B. Requirement of Authentication or Identification—MRE
901

Authentication or identification is a condition precedent to admissibility of
evidence at trial. See People v Berkey, 437 Mich 40, 45, 47 (1991). The
proponent must provide evidence sufficient to support a finding that the
matter in question is what proponent claimsit is.

MRE 901(b) contains the following examples of authentication or
identification:

» Testimony of awitness with knowledge;

* Nonexpert opinion* on handwriting; *See Section
2.32fora
discussion of
lay opinions.

» Comparison by trier or expert witness;* *See Section
4.13 for a

» Distinctive characteristics and the like; discussion of
expert opinions.

° VO| ce |dmt|f|cat| On;* *See Section
4.12(H) for a

e Telephone conversations; discussion of
voice

» Public records or reports; identification.

e Ancient documents or data compilations;

Michigan Judicial Institute © 2004-August 2009 Page 1-7



Section 1.4

*See Section
2.40(l) for a
discussion of
the
Confrontation
Clause.

Page 1-8

* Process or system; and

* Methods provided by statute or rule.
In addition to the above, there are specia rules for many types of evidence.

Even where the prosecution sought to introduce physical evidence
inconsistent with the testimony of the prosecution’s authentication witness
regarding that evidence and the prosecution was only ableto offer speculation
as to the reason for the inconsistency, the evidence was sufficiently
authenticated for purposes of MRE 901 because it contained adequate
information relating the evidence to the offense and the information in the
report was confirmed by a credible witness. People v Jambor (Jambor 1), 477
Mich 853 (2006).

In Jambor, the prosecution sought to introduce into evidence four white
fingerprint cards, one of which contained the defendant’s latent fingerprint,
allegedly removed from the scene of a break-in. People v Jambor (Jambor I),
271 Mich App 1, 3 (2006). The evidence technician who collected the |latent
print died before trial, and the prosecution attempted to authenticate the
evidence by testimony from a police officer who observed the evidence
technician collecting the prints at the crime scene. However, the witness
testified that he only observed the technician working with black cards, not
white ones, and the prosecution could offer no explanation for the
inconsistency in the colors of the cards the witness observed and the cards the
prosecution sought to admit at trial. Id. at 5-6. The Jambor | Court concluded
that the prosecution had failed under MRE 901 to lay a proper foundation for
admitting the evidence and affirmed the trial court’s order excluding it. 1d. at
7. The Michigan Supreme Court reversed the Court of Appeals ruling:

“The exhibitswere sufficiently authenticated asfingerprint
cardsrelating to the offense, containing complaint number,
address, signature of the preparing officer, and were
referenced and described in areport prepared by the officer
as confirmed by a witness whose credibility was not
questioned, thereby satisfying MRE 901.” Jambor I,
supra at 853.

The case was remanded to the Court of Appeals to consider whether
admission of the fingerprint cards would be permissible under the hearsay
exceptions in MRE 803(6) or (8) and whether their admission would violate
the defendant’ s right to confrontation under Crawford v Washington, 541 US
36 (2004). Jambor |1, supra at 853.

Note: In People v Jambor (On Remand) (Jambor I11), 273 Mich
App 477 (2007), the Court of Appeals concluded the fingerprint
cards were admissible as business records under MRE 803(6)
because the fingerprint cards were prepared during the normal
course of investigating a crime scene using regularly established
practices, and because no person was identified as a suspect in the

Evidence Benchbook (2004—August 2009)
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break-in at the time the fingerprint cards were prepared. The Court
of Appeals aso concluded that the fingerprint cards were
admissible as public records pursuant to MRE 803(8) because the
fingerprint cards were prepared as part of a routine police
investigation and contained only objective information “at atime
when defendant was not a suspect and, therefore, in a setting that
was not adversarial to defendant.” Id. at 481-485. The Court of
Appeals further concluded that admission of the fingerprint cards
would not violate the Confrontation Clause because as evidence
admissible under the business records exception to the hearsay
rule, the fingerprint cards are not testimonial.* 1d. at 486-487. See
Crawford, supra at 56.

C. Self-Authentication—MRE 902

Some evidence, such as public records, is self-authenticating. MRE 902 and
MCL 600.2107.
1.5 Judicial Notice
MRE 201 — Judicial Notice of Adjudicative Facts.
MRE 202 — Judicia Notice of Law.
CJl 2d 4.6 — Judicia Notice

M Civ Jl 3.13 — Fact Judicially Noticed
A. Purpose

Judicial notice is a substitute for proof. Winekoff v Pospisil, 384 Mich 260,
268 (1970). A court may not take judicial notice of the existence of a
necessary element of an offense. People v Taylor, 176 Mich App 374, 376
(1989).

B. Statute

Judicial notice of a Michigan statute is mandatory. American Casualty Co v
Costello, 174 Mich App 1, 8 (1989).

C. Public Records

MCL 600.2107 states:

“Copies of all papers, records, entries and documents, required or
permitted by law to be filed by any public officer in higor her]

Michigan Judicial Institute © 2004-August 2009 Page 1-9
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office, or to be entered or recorded therein and duly filed, entered
or recorded according to law, certified by such officer to be atrue
transcript compared by him[ or her] withthe original in hig[ or her]
office, shall be evidence in all courts and proceedings, in like
manner as the original would be if produced.”

MRE 1105 states:

“The contents of an official record, or of adocument authorized to
be recorded or filed and actually recorded or filed, including data
compilationsin any form, if otherwise admissible, may be proved
by copy, certified as correct in accordance with Rule 902 or
testified to be correct by a witness who has compared it with the
original. If a copy which complies with the foregoing cannot be
obtained by the exercise of reasonable diligence, then other
evidence of the contents may be given.”

The Court of Appeals has found that judicial notice is appropriate when

applied to a court judgment or opinion pursuant to MCL 600.2160. In re
Sumpter Estate, 166 Mich App 48, 57 (1988).

Burden of Proof

CJ 2d 1.9 — Presumption of Innocence, Burden of Proof, and Reasonable
Doubt

M Civ Jl 8.01 — Meaning of Burden of Proof

. Generally

“Burden of Proof” has two separate meanings. One of these meanings is the
burden of persuasion. The other isthe burden of going forward. Kar v Hogan,
399 Mich 529, 539 (1976).

. Burden of Persuasion

The party with the burden of persuasion has the duty of establishing the truth
of his or her case according to the weight of evidence required. McKinstry v
Valley OB-GYN, 428 Mich 167, 178-179 (1987).

The burden of persuasion never shifts. In a civil case the plaintiff has the

burden of persuasion. In a crimina case, the prosecutor has it. McKinstry,
supra.

Evidence Benchbook (2004—August 2009)
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C. Burden of Production (Burden of Going Forward)

The party with the burden of production has the duty to introduce sufficient
evidence to have the relevant issue considered by the court. McKinstry, supra
at 179.

The burden of production may shift from one party to another. For example,

legal presumptions may help a party meet its burden of production and shift
the burden of production to another party.

Presumptions
MRE 301 — Presumptions in Civil Actions and Proceedings
MRE 302 — Presumptionsin Criminal Cases

CJ 2d 3.2 — Presumption of Innocence, Burden of Proof and Reasonable
Doubt

. Civil Case—MRE 301

MRE 301 addresses presumptionsin civil cases.

The Michigan Court of Appeals addressed presumptionsin Isabella Co DSS
v Thompson, 210 Mich App 612, 615-616 (1995):

“The trial court must determine whether, as a matter of law, a
presumption exists. . . .

“MRE 301, entitled ‘Presumptions in Civil Actions and
Proceedings,” explains the effect of rebuttable presumptions:

“In al civil actions and proceedings not otherwise
provided for by statute or by these rules, a presumption
imposes on the party against whom it isdirected the burden
of going forward with evidence to rebut or meet the
presumption, but does not shift to such party the burden of
proof in the sense of the risk of nonpersuasion, which
remainsthroughout thetrial upon the party on whom it was
originally cast.

“In short, a presumption is a procedural device that regulates the
burden of proceeding with the evidence. The presumption is
dissipated, however, once substantial evidence has been submitted
by its opponent.

Michigan Judicial Institute © 2004-August 2009
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“In Widamayer [v Leonard, 422 Mich 280, 289 (1985)] our
Supreme Court clarified some confusion in the law regarding
presumptions and the effect of MRE 301.

“If the jury finds a basic fact, they must aso find the
presumed fact unless persuaded by the evidence that its
nonexistence is more probable than its existence.

“We so hold because we are persuaded that the function of
a presumption is solely to place the burden of producing
evidence on the opposing party. It is a procedural device
which allows a person relying on the presumption to avoid
a directed verdict, and it permits that person a directed
verdict if the opposing party fails to introduce evidence
rebutting the presumption. [422 Mich 289, Emphasis
added.]

“Thus, an unrebutted presumption can form the basisfor adirected
verdict or summary disposition in favor of the moving party.”
[Citations omitted.]

If evidence isintroduced to rebut a presumption, “the presumption dissolves,
but the underlying inferences remain to be considered by the jury[.]” Ward v
Consolidated Rail Corporation, 472 Mich 77, 84 (2005). In Ward, the
defendant introduced evidence that missing evidence was disposed of as part
of a routine business practice, thereby rebutting the presumption that the
missing evidence was intentionally made unavailable. Missing evidence only
givesriseto an adverse presumption when the complaining party can establish
intentional conduct showing fraud or a desire to suppress the truth. Thus, the
Court held that “the trial court erred when it instructed the jury that it could
draw an adverse inference, but failed to explain that no inference should be
drawn if defendant had a reasonable excuse for its failure to produce the
evidence.”

. Criminal Case—MRE 302

MRE 302 provides:

“(a) Scope. In criminal cases, presumptions against an accused,
recognized at common law or created by statute, including
statutory provisions that certain facts are prima facie evidence of
other facts or of guilt, are governed by thisrule.

“(b) Instructing the jury. Whenever the existence of a presumed
fact against an accused is submitted to the jury, the court shall
instruct thejury that it may, but need not, infer the existence of the
presumed fact from the basic facts and that the prosecution still
bears the burden of proof beyond a reasonable doubt of al the
elements of the offense.”
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Inacriminal case, apresumption creates an inference which does not bind the
fact finder. It also places on the defendant the burden of producing evidence
on the presumed fact while the ultimate burden of proof* remains with the
prosecutor.

CJl 2d 3.2(1) must be given in every criminal case and states.

“A person accused of a crime is presumed to be innocent. This
means that you must start with the presumption that the defendant
Is innocent. This presumption continues throughout the trial and
entitles the defendant to a verdict of not guilty unless you are
satisfied beyond a reasonable doubt that [he/she] is guilty.”

. Legislative Presumption

“Legidlative presumptions are valid so long as there is a rational connection
between the proven facts and the fact to be presumed. Peoplev Gallagher, 404
Mich 429; 273 NW2d 440 (1979), People v John E Maoore, 78 Mich App 565;
261 NW2d 3 (1977). If the presumed fact ismore likely than not to flow from
the proven fact, the presumption is constitutionally valid. Peoplev Gallagher,
supra.” People v Dorris, 95 Mich App 760, 765 (1980).

Order of Proof
MCR 2.509(C) — Suspension of Enforcement and Dismissal

MCR 6.414(A) — Conduct of Jury Trial

MRE 611(a) — Mode and Order of Interrogation and Presentation

. Generally

The tria court has the discretion to determine the order of proof and the
sequence in which issues aretried. MCR 2.509(C), MCR 6.414(A) and MRE
611(a).

. Conditional Admission of Evidence

MRE 104(b) permits the admission of evidence conditioned upon subsequent
proof of relevancy.*

. Rebuttal Evidence

A tria judge has discretion whether to admit rebuttal evidence, and admission
of rebuttal evidence will not be disturbed absent a clear abuse of discretion.
Thetria judge' s discretion stems from his authority to exclude evidence that
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*See Section
2.6 for a
discussion of
the burden of
proof,

*See Section
2.3 regarding
admissibility.
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Is substantially more prejudicial than probative under MRE 403. People v
Figgures, 451 Mich 390, 398-399 (1996). Also see People v Humphreys, 221
Mich App 443, 446 (1997).

“Rebuttal evidence is admissible to ‘contradict, repel, explain, or disprove
evidence produced by the other party and tending directly to weaken or
impeach the same.” The question whether rebuttal is proper depends on what
proofs the defendant introduced and not on merely what the defendant
testified about on cross-examination.” Figgures, supra.

Thetest of whether rebuttal evidence was properly admitted is not whether the
evidence could have been offered in the prosecutor’s case in chief, but rather
whether the evidence is properly responsive to evidence introduced or a
theory developed by the defendant. 1d.

In a crimina case, rebuttal should not be used to introduce evidence that
should have been included in the peopl€e's case in chief. People v Losey, 413
Mich 346, 351-352 (1982); People v King, 210 Mich App 425, 433 (1995);
Peoplev McGillen #1, 392 Mich 251, 265-266 (1974); and People v Calabro,
166 Mich App 389, 393 (1988). The prosecution may not use rebuttal
witnesses to merely restate its case, since rebuttal testimony must be limited
to rebuttal. People v Coleman, 51 Mich App 539, 542 (1974). The prosecutor
may not use the device of diciting a denial on cross-examination to inject a
new issue into the case, or to introduce evidence that should have been
included in the prosecutor’s case in chief. Losey, supra at 352.

. Reopening Proofs

Generaly, the reopening of proofs for either the prosecution or defense rests
within the sound discretion of the trial judge. People v Keeth, 193 Mich App
555, 560 (1992); and People v Collier, 168 Mich App 687, 694 (1988).
Relevant in ruling on a motion to reopen proofs is whether any undue
advantage would be taken by the moving party and whether there is any
showing of surprise or prejudice to the nonmoving party. Id. at 694-695.

. Standard of Review

A tria court’ s determination of the order of proofsisreviewed for an abuse of
discretion. Grover v Kalamazoo, 98 Mich App 465, 470 (1980).

A trial court’s decision regarding the admission of rebuttal testimony is

reviewed for an abuse of discretion. People v Humphreys, 221 Mich App 443,
446 (1997).

Limits on Evidence and Testimony

MCL 768.29 — Judge' s Duty at Trial; Effect of Failure to Instruct
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MCR 2.401(C)(1) — Pretrial Conference; Scope
MCR 2.401(1) — Witness Lists

MCR 6.414(A) — Court’ s Responsibility

MRE 611(a) — Control by Court

MRE 611(a) provides the court “shall exercise reasonable control over the
mode and order of interrogating witnesses and presenting evidence . . .”, to
ascertain the truth, avoid wasted time and protect witnesses. Thisruleimplies
that ajudge has inherent authority to exercise some discretion regarding the
mode of proofs.

A. Precluding a Witness From Testifying

MCR 2.401(C)(1) and (1) authorize a trial court to prohibit testimony from
witnesses not identified in a pretrial order or required witness list. Note
especialy MCR 2.401(1)(2). See also Impullitti v Impullitti, 163 Mich App
507, 510 (1987).

The decision whether to allow an undisclosed witness to testify is a matter
within thetrial court’sdiscretion. Thetrial court has discretion in allowing or
disallowing the testimony of witnesses not on the witnesslist. Dunnv Lederle
Laboratories, 121 Mich App 73, 89 (1982) and Pastrick v Gen Tel Co, 162
Mich App 243, 245 (1987). Tria courts should not be reluctant to allow
unlisted witnesses to testify where justice so requires, particularly with regard
to rebuttal witnesses. 1d. The court may impose reasonable conditions on
allowing the testimony of an undisclosed witnessif thereisno prejudiceto the
opposing party. Id. at 246.

Where an unlisted expert’s testimony was important to the defendant’ s case
and the prosecution would have had adequate time to prepare for it, the tria
court abused its discretion when it denied the defendant’ s late request to add
the expert to the witness list. Peoplev Yost, ~ MichApp __,  (2008).
According to the Court of Appedls, the trial court’s decision to preclude the
defense expert’s testimony did not fall within the range of reasonable and
principled outcomes because without the toxicologist’s testimony, the
defendant was unable to establish a defense regarding whether the victim
actually died of an overdose or to contradict the prosecutor’s assertions
regarding the number of pills needed to cause an overdose. Id. at . The
Court explained:

“[G]iven the nature of the toxicology evidence against
defendant, the trial court should have realized that the
importance of the toxicologist to the defense substantially
outweighed any prejudice that the prosecution might suffer
in preparing for the late endorsement.” Id. at .
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Thetrial court has discretion to allow parties to testify once the witnesslist is
stricken. Grubor Enterprises v Kortidis, 201 Mich App 625, 629 (1993). In
exercising its discretion, “the trial court should determine whether the party
can prove the elements of its position based solely on the party’s testimony
and any other documentary evidence. If not, the action should be dismissed.”
Id.

. Limiting the Length of Questioning

MRE 403 and MRE 611(a) apparently authorize the court to restrict the length
of time awitness may be questioned. Trial courts have the discretion to limit
voir dire, MCR 2.511(C) and MCR 6.412(C); MCR 2.507(F) and MCR
6.414(C) and (G) permit a trial court to impose reasonable time limits on
opening statements and closing arguments; and trial courts apparently may
exercise reasonable discretion over the length of witness interrogation. At
least one case has recognized that the trial court has authority to limit the time
for examination of a witness, at least after it has gone on for sometime,
Hartland Twp v Kucykowicz, 189 Mich App 591, 595 (1991). In Kucykowicz,
on thefifth day of trial, the court limited examination of witnessesto one hour
for direct examination and one hour for cross-examination. The Michigan
Supreme Court concluded, “the record shows that the trial court properly
exercised itsdiscretion in limiting the time for examination of witnesses.” 1d.
at 596.

Although atrial court is entitled to control the proceedings in the courtroom,
the court cannot do so at the expense of a defendant’s constitutional rights.
People v Arquette, 202 Mich App 227, 232 (1993). Restrictions on a
defendant’s right to testify may not be arbitrary or disproportionate to the
purposes they are designed to serve. Rock v Arkansas, 483 US 44, 55-56
(1987).

. Limiting the Number of Trial Days to Prevent Cumulative

Evidence

The trial court in MCI Communications v American Tel & Tel Co, 708 F2d
1081, 1171 (CA 7, 1983), reviewed witness lists and summaries of the
witnesses' testimony, prior to trial, and imposed a twenty-six day time limit
on each side's case-in chief. The United States Court of Appeals, Seventh
Circuit, held:

¢ Litigants are not entitled to burden the court with an unending stream
of cumulative evidence. 1d.

¢ FRE 403 provides that evidence, athough relevant, may be excluded
when its probative value is outweighed by such factors as its
cumulative nature, or the “undue delay” and “waste of time” it may
cause. Whether the evidence will be excluded is a matter within the
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district court’ s sound discretion and will not be reversed absent aclear
showing of abuse. Id.

Note: FRE 403 contains language similar to MRE 403. MRE 403
states:

“Although relevant, evidence may be excluded if its
probative value is substantially outweighed by the danger
of unfair prejudice, confusion of the issues, or misleading
the jury, or by considerations of undue delay, waste of
time, or needless presentation of cumulative evidence.”

¢ The limits set were subject to change if the court found them to be
unduly restrictive. The court indicated that it intended to allow each
party sufficient timeto present its case. Id. at 1172.

D. Limiting Cumulative Evidence—MRE 403

The Court in McDonald v Sroh Brewery Co, 191 Mich App 601, 608 (1991)
held:

“[T]he tria court properly excluded the continuing testimony of
defendant’s former vice president regarding the economic
necessity of the terminations. Before the point of exclusion, the
witness testimony was entirely consistent with that of several
prior witnesses. Plaintiffs have not shown that the excluded
testimony would have been other than cumulative.”

E. Require Plaintiff to Submit Written Narrative of Direct
Testimony of Each Witness

In Chapman v Pacific Tel & Tel Co, 613 F2d 193 (CA 9, 1979), thetrial court
required plaintiff to submit a written narrative statement of the direct
testimony of al witnesses plaintiffsintended to call at trial. The United States
Court of Appeals, Ninth Circuit, held that:

“The procedure employed by the court in this case was not ‘trial
by affidavit’ asappellant insists. . . . Indeed, it was commendable.
Direct ora testimony was to be permitted to supplement the
written narrative statement ‘where there may be questions of
credibility or other particular problems.” Oral cross-examination
and oral redirect were also contemplated.” 1d. at 197.

1.10 Privileges

MRE 104(a) — Preliminary Questions of Admissibility

Michigan Judicial Institute © 2004-August 2009 Page 1-17



Section 1.10
MRE 501 — Privilege; General Rule
A. Source and Scope

Privileges are governed by the common law, except as modified by statute or
court rule. MRE 501.

“Unlike other evidentiary rulesthat exclude evidence becauseit is
potentially unreliable, privilege statutes shield potentially reliable
evidencein an attempt to foster relationships. While the assurance
of confidentiality may encourage relationships of trust, privileges
inhibit rather than facilitate the search for truth. Privileges
therefore are not easily found or endorsed by the courts. ‘The
existence and scope of a statutory privilege ultimately turns on the
language and meaning of the statute itself.” Even so, the goal of
statutory construction isto ascertain and facilitate the intent of the
Legidature.” People v Sanaway, 446 Mich 643, 659 (1994).
[Citations omitted.]

B. Suggested Analysis

What privilegeis claimed?
Was there a relationship covered by the privilege?
Was there a communication covered by the privilege?

Who holds the privilege?

*® & & oo o

Has the privilege been waived (expressly or by statute or court rule)?

C. Assertion of Privilege

*See Section Deter mining Validity of Claim.* In People v Paasche, 207 Mich App 698,
2.31fora 709-710 (1994), the Supreme Court stated:
discussion of
If-
fnecrimination, “The [People v Poma, 96 Mich App 726 (1980)] opinion

established a procedure to protect the defendant’ s rights when the
trial court is confronted with a potential witness who plans to
assert a testimonial privilege. First, a tria court must determine
whether the witness understands the privilege and must provide an
adequate explanation if the witness does not. The court must then
hold an evidentiary hearing outside the jury’s presence to
determine the validity of the witness' claim of privilege. If the
court determines the assertion of the privilege to be valid, the
inquiry ends and the witness is excused.

“If the assertion of the privilegeis not legitimate in the opinion of
the trial judge, the court must then consider methods to induce the
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witness to testify, such as contempt and other proceedings. If the
witness continues to assert the privilege, the court must proceed to
trial without the witness, because there is no other way to prevent
prejudice to the defendant.” [Citations omitted. ]

Discovery. Privileged material may not be obtained through discovery.* *See Section
MCR 2.302(B)(1). If aparty knows before his or her deposition that heor she | 3.28fora

will assert a privilege he or she must move to prevent the taking of the ﬁ:sf:;f'e";ma”
deposition or be subject to sanctions under MCR 2.306(G). MCR 2.306(D)(3) review when a
and (4). A party must assert aprivilege at hisor her deposition or loseit. MCR priviledge is
2.306(D)(4). If the privilege is asserted the party may not at trial offer his or asserted.

her testimony on the evidence objected to during the deposition. MCR
2.306(D)(4). Also see MCL 330.1750(2) and MCL 600.2157 which require

disclosure in certain proceedings.

Medical information.* MCR 2.314(B). If aparty assertsavalid privilege to *See Section
prevent discovery of medical information relating to their mental or physical 3.28(B) for a
condition, they may not later present evidence about that condition. Gibson v 3:3332'&%?

Bronson Methodist, 445 Mich 331, 333 (1994). medical

records.

D. Waiver

A privilege, and the right to waive that privilege, belong to the individual
making the communication. People v Rosa, 268 Mich 462 (1934); People v
Wood, 447 Mich 80, 89-90 (1994).

E. Recognized Privileges

Attorney-Client privilege is a common law privilege. The privilege is that of
the client, who can waive it. The privilege may be asserted by either the
attorney, on behalf of the client, or the client. See Sterling v Keiden, 162 Mich
App 88 (1987).

Attorney’ swork product hasaqualified privilege under MCR 2.302(B)(3)(a).
See Messenger v Ingham Prosecutor, 232 Mich 633, 637-640 (1998) for a
discussion of the work product privilege. The work product privilege covers
statements made by witnesses to counsel shortly after the accident. However,
the production of such documents may be required for the impeachment of a
witness. Lynd v Chocolay Twp, 153 Mich App 188, 193-195 (1986), citing,
Freel v Railway Co, 97 Cal 40 (1892), and People v Dellabonda, 265 Mich
486 (1933).

Clergy privilegeis addressed by MCL 600.2156.
CPA-client privilege is governed by MCL 339.732.
Hospital records-peer review privilege is governed by MCL 331.533 and

333.21515. Dorris v Detroit Osteopathic Hospital, 460 Mich 26, 32-43
(1999).
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Informant’s privilege is governed by case law. People v Underwood, 447
Mich 695, 703-707 (1994).

Confidential communication to a crime stoppers organization is governed by
MCL 600.2157b.

M ediation statements and communi cations during mediation are confidential.
MCR 2.411(C)(5) and MCR 3.216(H)(8).

Minister-confessor privilege is governed by MCL 600.2156 and MCL
600.2912f.

Physician-patient privilege is governed by MCL 600.2157. Waiver of
physician-patient privilege is governed by MCL 600.2912f.

Dentist-patient privilegeis governed by MCL 333.16648.
Polygraph examiners’ privilege is governed by MCL 338.1728.
Probation records and reports are privileged under MCL 791.229.
Psychologist-patient privilege is governed by MCL 333.18237.

Reporter’s privilege is governed by MCL 767.5(a)(1).

*See Section Privilege against self incrimination.* U.S. and Michigan Constitutions.

2.31 for

lﬂf;ﬂsﬁ'ggeon Social worker-client privilege is governed by MCL 339.1610.

against self

incrimination. Spousal communications privilege is governed by MCL 600.2162. See

People v Warren, 462 Mich 415 (2000).
Teacher (guidance officer)-student privilegeis governed by MCL 600.2165.
Trade secrets can be protected under MCR 2.302(C)(8).

There are many other statutes that provide for confidentiality of particular
information.
1.11 Missing Evidence

M Civ Jl 6.01 — Failure to Produce Evidence or a Witness
A. Civil Case

“Generally, where a party deliberately destroys evidence, or fails
to produce it, courts presume that the evidence would operate
against the party who destroyed it or failed to produceit.” Hamann
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v Ridge Tool Co, 213 Mich App 252, 255 (1995). See a so Johnson
v Secretary of State, 406 Mich 420, 440 (1979). Thisrule has been
applied even when the loss of the evidence was unintentional.
Hamann, supra at 258. It has also been applied when a party failed
to preserve evidence before filing suit. Brenner v Kolk, 226 Mich
App 149, 156-161 (1997); MASB-SEG v Metalux, 231 Mich App
393, 400 (1998).

A paty may be sanctioned for spoliation of evidence even though the
evidence was not technically lost or destroyed. Bloemendaal v Town &
Country Sports Center, Inc, 255 Mich App 207, 212 (2002). Therule haseven
been applied when the party had evidence but failed to admit it into evidence.
Lagalo v Allied Corp (On Remand), 233 Mich App 514, 521 (1999). In
Lagalo, supra at 520, the court emphasized that an adverse presumption arises
from intentional conduct, while an adverse inference is permissible under
SJi2d 6.01(d) (now M Civ JI 6.01d) for afailure to produce evidence with no
reasonable excuse. Also see Brenner v Kolk, supra.

In determining whether an adverse inference should be permitted, the court
should consider whether (1) the evidence was under the control of the party
and could have been produced by him or her, Isagholian v Transamerica Ins
Co, 208 Mich App 9, 15 (1994); (2) whether thereis no reasonable excuse for
the failure to produce the evidence, Leeds v Masha, 328 Mich 137, 140
(1950); (3) whether the evidence would have been material and not merely
cumulative, Barringer v Arnold, 358 Mich 594, 605 (1960); and (4) whether
the evidence was equally available to the other party, Cavanaugh v
Cardamone, 147 Mich App 159, 163 (1985).

Dismissal is a possible sanction, but a drastic step that should be taken
cautiously and only after evaluating all other available options on the record.
See Bloemendaal v Town & Country Sports Center, Inc, 255 Mich App 207,
214 (2002).

B. Criminal Case

The suppression of material exculpatory evidence violates a defendant’sdue | *See Section
process rights. However, if the evidence is only potentially exculpatory the | 4.27fora

defendant must show: (1) that the government acted in bad faith in failing to g:zggj;‘)’/”"ffa
preserve the evidence; (2) that its exculpatory value was apparent before its criminal case.
destruction; and (3) that the defendant would be unable to obtain comparable
evidence by other reasonable available means.* Arizona v Youngblood, 488
US 51, 56-58 (1988). The defendant bears the burden of showing that the
evidence was exculpatory or that the police acted in bad faith. People v

Johnson, 197 Mich App 362, 365 (1992).

It is not necessary for a defendant to demonstrate a government official’s bad
faith in destroying or suppressing evidence if the evidence is clearly
materially exculpatory, because the loss of such evidence “directly threatens
the fundamental fairness of a criminal trial, and thus undoubtedly implicates
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the Due Process Clause.” Moldowan v City of Warren, F3d (CA
6, 2009). However, where the evidence at issue is only Dotentlallv useful, a
showing of bad faith is required. Moldowan, supra at . “In other words,

the critical issue in determining whether government conduct deprived a
criminal defendant of a fair tria is the nature of the evidence that was
withheld; it emphatically is not the mental state of the government official
who suppressed the evidence.” 1d. at

Jury instruction on missing evidencein criminal case. In People v Hardaway,
67 Mich App 82, 85-87 (1967), thetrial judgeinstructed thejury that they may
infer that routinely erased police broadcast tapes could have been adverse to
the prosecution. The court held that the defendant was not prejudiced by the
failure to produce the tapes. See also Johnson, supra at 365.

The destruction of a defendant’s blood sample is not a violation of MCL
780.655, the Search Warrant statute, where the defendant had a reasonable
period of time within which to request further testing of the blood sample
before destruction, the destruction schedule is reasonable, routine, well-
established, administered in good faith, and communicated to the defendant in
a manner sufficient to enable his timely and convenient objection. People v
Jagotka, 461 Mich 274, 281 (1999), reversing in part People v Jagotka, 232
Mich App 346 (1998), in which the Court of Appeals found that when MCL
780.655(5) is violated the evidence is admissible if the jury isinstructed that
it may infer that the destroyed evidence may have favored defendant.
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2.1 Relevant Evidence
MRE 401 — Definition of “Relevant Evidence’

MRE 402 — Relevant Evidence Generally Admissible; Irrelevant Evidence
Inadmissible

MRE 403 — Exclusion of Relevant Evidence on Grounds of Prejudice,
Confusion, or Waste of Time

A. Relevant Evidence Defined—MRE 401

“‘Relevant evidence’ means evidence having any tendency to
make the existence of any fact that is of consequence to the
determination of the action more probable or |ess probable than it
would be without the evidence.” MRE 401.

Relevant evidence is generally admissible. MRE 402. In People v Mills, 450
Mich 61, 67-68 (1995), the Supreme Court explained that there are two
separate questions that must be answered to determine whether evidence is
relevant:

“First, we must determine the ‘materiality’ of the evidence. In
other words, we must determine whether the evidence was of
consequence to the determination of the action. Second, we must
determine the ‘ probative force' of the evidence, or rather, whether
the evidence makes a fact of consequence more or less probable
than it would be without the evidence.

“Materiality, under Rule 401, isthe requirement that the proffered
evidence be related to ‘any fact that is of consequence’ to the
action. ... A fact that is‘ of consequence’ to the actionisamaterial
fact. ‘Materiality looksto the relation between the propositionsfor
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which the evidence is offered and the issues in the case. If the
evidence is offered to help prove a proposition which is not a
matter in issue, the evidence is immateria.’

* * %

“In addition to determining the materiality of the evidence, we
must also consider the principle of probativeforce. Probative force
is the ‘tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or
less probable than it would be without the evidence.” Further,
‘any’ tendency is sufficient probative force. MRE 401.” [Citations
and footnotes omitted.]

B. Relevant Evidence Admissible—MRE 402

In People v Hampton, 407 Mich 354, 367 (1979), the Michigan Supreme
Court addressed the issue of relevancy asfollows:

“Under MRE 402, all relevant evidence is admissible unless
otherwise excluded. Relevant evidence is defined as evidence
having any tendency to make the existence of any fact that is of
consequence more probable or less probable than it would be
without the evidence, MRE 401. Thetest of relevancy is designed
to determine whether a single piece of evidence is of such
significant import that it warrants being considered in a case. The
standards for admissibility are designed to permit the introduction
of al relevant evidence, not otherwise excluded, on the theory that
it is best to have as much useful information as possible in making
these types of decisions.”

The Supreme Court in People v Hardiman, 466 Mich 417, 428 (2002),
overruled People v Atley, 392 Mich 298 (1974), which had established the
doctrine forbidding the building of an inference upon an inference because
that doctrine falled to comport with MRE 401, which defines relevant
evidence as that having “any tendency to make the existence of any fact that
is of consequence to the determination of the action more probable or less
probable than it would be without the evidence.”

. Exclusion of Relevant Evidence (Balancing Test)—MRE

403

MRE 403 provides that relevant evidence may be excluded “if its probative
valueis substantially outweighed by the danger of unfair prejudice, confusion
of the issues, or misleading the jury, or by considerations of undue delay,
waste of time, or needless presentation of cumulative evidence.”
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The Michigan Court of Appeals addressed the issue of “unfair pregjudice” in
Sclafani v Cusimano Inc, 130 Mich App 728, 735-736 (1983), finding:

“Unfair prejudice’ does not mean ‘damaging.” Bradbury v Ford
Motor Co, 123 Mich App 179, 185 (1983). Any relevant testimony
will be damaging to some extent. We believe that the notion of
‘unfair prejudice’ encompasses two concepts. First, the idea of
prejudice denotes a situation in which there exists a danger that
marginally probative evidence will be given undue or pre-emptive
weight by the jury. In other words, where a probability exists that
evidence whichisminimally damaginginlogic will beweighed by
the juror substantially out of proportion to its logically damaging
effect, a Situation arises in which the danger of ‘prejudice’ exists.
Second, the idea of unfairness embodies the further proposition
that it would be inequitable to allow the proponent of the evidence
to use it. Where a substantial danger of prejudice exists from the
admission of particular evidence, unfairness will usually, but not
invariably, exist. Unfairness might not exist where, for instance,
the critical evidence supporting a party’s position on a key issue
raises the danger of prejudice within the meaning of MRE 403 as
we have defined this term but the proponent of this evidence has
no less prejudicial means by which the substance of this evidence
can be admitted.”

Thetrial court did not abuse its discretion or unfairly prejudice the defendant
by admitting evidence of the defendant’s participation in “a serious and
entirely separate crime.” People v Murphy (On Remand), 282 Mich App 571,
583 (2009). In Murphy, the defendant robbed the victim at gunpoint while
stopped at atraffic light. Murphy, supra at 573-574. The trial court properly
admitted evidence of the defendant’s subsequent participation in a separate
carjacking because it connected the defendant to the vehicle and weapon used
to rob the victim, the prosecutor never argued to the jury that the defendant’s
participation in the subsequent carjacking established his guilt in the armed
robbery, and the judge issued a cautionary instruction to the jury limiting the
possibility of undue prejudice. 1d. at 583.

D. Standard of Review

The trial court has discretion in determining relevancy. The standard of
review is abuse of discretion and ordinarily decisions on close evidentiary
issues will not be reversed. In People v Bahoda, 448 Mich 261, 289 (1995)
(citing People v Golochowicz, 413 Mich 298, 322 (1982)), the Court stated:

“When reviewing evidentiary decisions under MRE 401 and 403,
our review is limited to whether the decision was an abuse of
discretion. In doing so, we are mindful that close questions arising
from thetrial judge’ s exercise of discretion on matters concerning
the admission of evidence do not call for appellate reversa
because the reviewing justices would have ruled differently.
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Reversal iswarranted only if the resolution of the question by the
trial court amounted to an abuse of discretion. The decision upon
aclose evidentiary question by definition ordinarily cannot be an
abuse of discretion.”

2.2 Character Evidence

MRE 404 — Character Evidence Not Admissible to Prove Conduct;
Exceptions,; Other Crimes

MRE 405 — Methods of Proving Character
M RE 608 — Evidence of Character and Conduct of Witness

MRE 803(21) — Hearsay Exception, Reputation as to Character
A. Character Evidence Not Admissible to Prove Conduct

Character evidence is generally not admissible for the purpose of showing
action in conformity with the character. MRE 404. There are exceptions that
permit proof of character or conduct when relevant.

Evidence of the reputation of a person’s character among associates or in a
community is not excluded by the hearsay rule. MRE 803(21).

B. Exceptions

* MRE 404(a) — Pertinent Character Trait

*  MRE 404(b) — Similar Acts (Prior Bad Acts)
* MRE 405(a) — Reputation

*  MRE 405(b) — Specific Instances of Conduct
*  MRE 406 — Habit

¢ MRE 608 — Credibility

*  MRE 609 — Prior Convictions

See also:

e Section 2.15, Habit; and

* Section 2.28, Impeachment of Witness.
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C. Presenting Character Evidence—MRE 405

1. Reputation and Opinion—MRE 405(a)

“In all casesin which evidence of character or atrait of character
of a person is admissible, proof may be made by testimony as to
reputation or by testimony in the form of an opinion. . . .”

MRE 405(a) was amended in 1991. 437 Mich cci, ccii (1990). The
amendment conformed MRE 405 to its federal counterpart (FRE 405) by
adding “or by testimony in the form of an opinion” to the first sentence.

2. Reputation in the Community

Reputation evidence is admissible from whatever community the party or
witness earned the reputation. See People v Lyons, 51 Mich 215 (1883) and
People v Mix, 149 Mich 260 (1907). “Community” may include a business or
jail community. Regarding business communities, see Hubert v Jodlin, 285
Mich 337 (1938); People v Kronk, 326 Mich 744 (1950); Peoplev Morrin, 31
Mich App 301 (1971). Regarding jail communities, see People v Bieri, 153
Mich App 696 (1986).

3. Basis for Witness’ Knowledge of Reputation

A character witness must have a basis of knowledge of the character of the
individual he or sheistestifying about. People v Shultz, 116 Mich 106 (1946);
People v DeLano, 318 Mich 557 (1947); People v Morrin, 31 Mich App 301
(1971). If the witnesstestifies to hearing numerous reports about the person’s
reputation but cannot name the people who made the statements, it is error to
exclude the evidence. Neal v Neal, 181 Mich 114 (1914).

Evidence that there has been no discussion in the community about the
person’s reputation is admissible to show the person’s good reputation if the
witness testifies that he generally hears whatever discussion there is in the
community. People v Woods, 206 Mich 11 (1919).

4. Specific Instances of Conduct—MRE 405(b)
MRE 405(b) states.

“In casesin which character or atrait of character of apersonisan
essential element of acharge, claim, or defense, proof may also be
made of specific instances of that person’s conduct.”

In Peoplev Nichals, 125 Mich App 216, 220-221 (1983), the Court of Appeals
stated “where aclaim of self-defensein ahomicide case raises an issue of who
was the aggressor, in order to show the deceased’ s quarrel some and turbulent
nature, evidence of specific instances of violence by the deceased may be
admitted if directly connected with and involved in the homicide or if known
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by the defendant. However, specific instances of violence and lawlessness are
generally inadmissible. The latter are too remote to show that the deceased
was the aggressor in the particular case.” Also see People v Pere, 66 Mich
App 685, 693 (1976).

The Court in People v Whitfield, 425 Mich 116, 130-131 (1986), provided the
following explanation for the interaction between MRE 404 and MRE 405:

“MRE 404(a)(1) . . . allows acriminal defendant an absolute right
to introduce evidence of his character to prove that he could not
have committed the crime. MRE 404(a)(1) allowstheintroduction
of ‘[evidence] of a pertinent trait of character offered by an
accused, or by the prosecution to rebut the same.” The latter part
of MRE 404(a)(1) is the source of the doubt about the wisdom of
presenting character evidence as part of an accused's defense:
Once a defendant introduces character testimony, the prosecution
can then rebut that testimony. Under M RE 405(a), the accused can
only present favorable character evidence in theform of reputation
testimony. However, MRE 405(a) permits the prosecution’s
rebuttal to be done either by cross-examining defense character
witnesses concerning reports of specific instances of conduct, or
by presenting witnesses who testify to the bad reputation of the
defendant. People v Champion, 411 Mich 468; 307 NW2d 681
(1981).”

D. Evidence of Character of Defendant—MRE 404(a)(1)

1. Offered by Defendant

Evidence of a pertinent character trait of defendant may be offered by the
defendant to prove that he acted in conformity with that trait on a particular
occasion. MRE 404(a)(1).

In People v Whitfield, 425 Mich 116, 130-131 (1986), the Court stated:

“One of the exceptions to the genera rule barring the use of
character to prove conformance therewith on a particular occasion
is the so-called ‘mercy rule found in MRE 404(a)(1), which
allows a criminal defendant an absolute right to introduce
evidence of his character to prove that he could not have
committed the crime. MRE 404(a)(1) allows the introduction of
‘[evidence] of a pertinent trait of character offered by an accused,
or by the prosecution to rebut the same.” The latter part of MRE
404(a)(1) is the source of the doubt about the wisdom of
presenting character evidence as part of an accused's defense:
Once a defendant introduces character testimony, the prosecution
can then rebut that testimony. Under MRE 405(a), the accused can
only present favorable character evidence in theform of reputation
testimony. However, MRE 405(a) permits the prosecution’s

Evidence Benchbook (2004—August 2009)



Evidence Benchbook (2004—August 2009)

rebuttal to be done either by cross-examining defense character
witnesses concerning reports of specific instances of conduct, or
by presenting witnesses who testify to the bad reputation of the
defendant. People v Champion, 411 Mich 468; 307 NW2d 681
(1981).” [Footnotes omitted.]

2. Offered by Prosecution

The prosecution may present evidence of a pertinent character trait of
defendant only to rebut character evidence presented by the defense, or if
evidence of atrait of character of the alleged victim of the crimeis offered by
the accused and admitted under MRE 404(a)(2), evidence of a trait of
character for aggression of the accused may be offered by the prosecution.
MRE 404(a)(1). People v Johnson, 409 Mich 552, 558 (1980); People v
Whitfield, 425 Mich 116, 131 (1986).

The prosecution cannot put a defendant’ s character at issue, nor comment on
theaccused’ sfailureto call character witnesses. Peoplev Dunn, 233 Mich 185
(1925); People v Johnson, 409 Mich 552 (1980); People v Boske, 221 Mich

129 (1922).

However, if the defendant testifies, evidence of a conviction may be alowed *See Section

for impeachment purposes pursuant to MRE 609.* 2.28 for more
information on
impeachment of
a witness.

And, pursuant to MRE 404(b)(1), evidence of other crimeswrongs, or actsis *See Section
not admissible to prove the character of a person to show that he acted in 2.14 for
conformity, but it may be admissible for other purposes including: motive, 2;?;';‘?2&2 on
opportunity, intent, preparation, scheme, plan, or system in doing an act, evidence.
knowledge, identity, or absence of mistake or accident.*

E. Evidence of Character of Victim — MRE 404(a)(2) and (3)

1. Offered by Defendant

Homicide Victim. Evidence of atrait of character for aggression of thevictim
may be offered by the defendant to prove that the victim acted in conformity
with that trait on a particular occasion. MRE 404(a)(2).

If the defendant is claiming self defense, character evidence of a deceased
victim can be offered to prove that the victim acted in conformity with his
reputation on a particular occasion (i.e. was the aggressor), if Defendant was
aware of the reputation. People v Pere, 66 Mich App 685 (1976); People v
Anderson, 147 Mich App 781 (1985). The defendant may offer such evidence,
regardless of his knowledge of the reputation, if thereisan issue about whois
the aggressor or the circumstances are unclear. People v Dunn, 233 Mich 185
(1925); People v Sallworth, 364 Mich 528 (1961); People v Burks, 387 Mich
393 (1972); People v Harris, 458 Mich 310 (1998).
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CJl 2d 7.23 addresses past violence by the alleged victim. It contains options
covering specific acts and general reputation.

CSC Victim (Rape Shield Act).* MCL 750.520; states:

“(1) Evidence of specific instances of the victim’s sexual conduct,
opinion evidence of the victim’'s sexua conduct, and reputation
evidence of the victim's sexual conduct shall not be admitted
under sections 520b to 5209 unless and only to the extent that the
judge finds that the following proposed evidence is materia to a
fact at issue in the case and that its inflammatory or prejudicial
nature does not outweigh its probative value:

“(a@) Evidence of the victim’s past sexual conduct with the
actor.

“(b) Evidence of specific instances of sexual activity
showing the source or origin of semen, pregnancy, or
disease.

“(2) If the defendant proposes to offer evidence described in
subsection (1)(a) or (b), the defendant within 10 days after the
arraignment on the information shall file a written motion and
offer of proof. The court may order an in camera hearing to
determine whether the proposed evidence is admissible under
subsection (1). If new information is discovered during the course
of the trial that may make the evidence described in subsection
(D (@) or (b) admissible, the judge may order an in camera hearing
to determine whether the proposed evidence is admissible under
subsection (1).”

See MRE 404(a)(3), it aso addresses past sexua conduct with the defendant
and evidence of specific instances of sexual activity showing source or origin
of semen, pregnancy, or disease.

2. Offered by Prosecution

Character evidence of the victim may be offered by the prosecution only to
rebut character evidence of the victim offered by the defense. MRE 404(a)(2).
For example, rebuttal testimony by the people regarding reputation of a
complaining witness for truth and veracity is permitted only when an attack
has been made upon the reputation of the witness. People v Tolewitzke, 332
Mich 455 (1952).

If the defendant is claiming self defense in a homicide case, the prosecution
may offer evidence of the character trait of peacefulness of the victim to rebut
any evidence (not just character evidence) that the victim was the first
aggressor. MRE 404(a)(3).
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F. Evidence of Character of Withess—MRE 608(a) and (b)

1. Reputation or Opinion—MRE 608(a)

It is not proper to ask a witness, including the defendant, to comment or
provide an opinion on the credibility of another witness. Peoplev Buckey, 424
Mich 1, 17 (1985); People v Badour, 167 Mich App 186, 197 (1988). Also see
People v Beckley, 434 Mich 691, 728 (1990). Buckey, supra at 18, suggestsan
appropriate cautionary instruction if there is an objection.

Reputation or opinion evidence offered to support or attack credibility of a
witness may only refer to the truthfulness or untruthfulness of the witness (i.e.
evidence that the witnessisa“bad” person is not allowed under thisrule).

It is error for a court to alow character testimony that goes “beyond [the
witness s] reputation for truthfulness and encompasse]s] [the withess g
overal ‘integrity.”” Ykimoff v W A Foote Mem Hosp, Mich App

(2009).

Reputation or opinion evidence that a witness, other than the defendant in a
criminal case, istruthful is permitted only when an attack has been made upon
the reputation of the witness. People v Tolewitzke, 332 Mich 455 (1952). The
attack may be by reputation or opinion evidence or “otherwise” as when
cross-examination seeks to establish that the witness's testimony is
fabricated. See People v Sylvester Smith, 90 Mich App 20 (1979); People v
Sommerville, 100 Mich App 470 (1980); and People v Matthews, 143 Mich
App 45 (1985).

The Court may be called upon to make a determination whether there has been
an attack on the witness character for truthfulness. This determination
appears to rest with the Court’s discretion. See People v Sylvester Smith, 90
Mich App 20, 25 (1979); People v Matthews, 143 Mich App 45, 60 (1985);
People v Winchell, 171 Mich App 662, 665-666 (1988); and People v Lukity,
460 Mich 484, 490-491 (1999). Each of these cases gives examples of a
Court’ s determination whether there was an attack on credibility.

2. Specific Instances of Conduct — MRE 608(b)

Except for evidence of a conviction which is allowed pursuant to MRE 609,
evidence of specific instances of conduct of a witness is NOT allowed to
support or attack the witness's credibility. People v Mitchell, 402 Mich 506
(1978).

But on cross-examination, the trial judge has discretion to allow inquiry into
specific instances of conduct, if they are probative of the truthfulness or
untruthfulness of the testifying witness or another witnesswhom thetestifying
witnhess has given character evidence testimony about. See People v
Brownridge, 459 Mich 456, 463 (1999). Where awitness was not called as a
character witness and did not testify on direct examination about the
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plaintiff’s truthfulness or untruthfulness, the defendant was not permitted to
cross-examine the witness about specific instances of the plaintiff’s conduct
for the purpose of impeaching the plaintiff. Guerrerov Smith, _ Mich App
., ____(2008). In Guerrero, the plaintiff testified about his limited
marijuana use. Defense counsel cross-examined one of the plaintiff’'s
witnesses in an effort to impeach the plaintiff’s testimony regarding his
marijuana use. The Michigan Court of Appeals concluded that the witness's
testimony should not have been admitted because it did not satisfy the
technical requirements of MRE 608(b)(2). The Court stated:

“Before specific instances concerning another witness's
character for truthfulness or untruthfulness may be
inquired into on cross-examination, the witness subject to
cross-examination must already have testified on direct
examination regarding the other witness's character for
truthfulness or untruthfulness.” I1d. at .

. Impeachment of Character Witness on Cross-

Examination

1. Reports of Relevant Misconduct—MRE 405(a)

On cross-examination, inquiry can be made into reports of relevant specific
instances of conduct or misconduct. MRE 405(a). (For example the witness
may be asked, “Haveyou heard. . .”). See Peoplev McClow, 40 Mich App 185
(1972); People v Dorrikas, 354 Mich 303 (1958); and People v Sedman, 41
Mich App 393 (1972). Cross-examination is limited to conduct bearing on the
character trait testified to by the witness on direct examination. People v
McClow, 40 Mich App 185 (1972). Also see People v Whitfield, 425 Mich
116, 129-134 (1986) (re motion in limine).

2. Specific Instances of Conduct (Bad Acts)

On cross-examination, it is permissible to inquire into reports of specific
instances of conduct, including convictions, arrests, bad acts, or rumors of bad
conduct. See People v Champion, 411 Mich 468 (1981); People v Smith, 97
Mich App 778 (1980); People v Rosa, 268 Mich 462 (1934); People v
Sedman, 41 Mich App 393 (1972); and People v McClow, 40 Mich App 185
(1972).

However, first the attorney must, out of the presence of the jury, substantiate
that the conduct occurred. See People v Dorrikas, 354 Mich 303 (1958);
People v Robinson, 70 Mich App 606 (1976); People v Castanada, 81 Mich
App 453 (1978); People v Smith, 97 Mich App 778 (1980); and People v
Adams, 122 Mich App 759 (1983).
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2.3 Similar Acts Evidence
MCL 768.27 — Evidence; Proof of Intent or Motive by Similar Acts

MRE 404(b) — Character Evidence Not Admissible to Prove Conduct;
Exceptions, Other Crimes, Wrongs, or Acts

CJl 2d 4.11 — Evidence of Other Offenses—Relevance Limited to Particular
|ssue

A. Rule

MRE 404(b)(1) states:

“Evidence of other crimes, wrongs, or acts is not admissible to
prove the character of a person in order to show action in
conformity therewith. It may, however, be admissible for other
purposes, such as proof of motive, opportunity, intent, preparation,
scheme, plan, or system in doing an act, knowledge, identity, or
absence of mistake or accident when the sameis material, whether
such other crimes, wrongs, or acts are contemporaneous with, or
prior or subsequent to the conduct at issue in the case.”

“MRE 404(b) appliesto the admissibility of other acts of any person, such as
adefendant, aplaintiff, or awitness.” People v Rockwell, 188 Mich App 405,
409-410 (1991). The rule appliesto both civil and criminal cases.

MCL 768.27agovernsthe admissibility of evidence of sexual offenses against
minors. It appliesonly to criminal cases. MCL 768.27a(1) statesin part:

“Notwithstanding [MCL 768.27], in a criminal case in which the
defendant is accused of committing a listed offense against a
minor, evidence that the defendant committed another listed
offense against aminor isadmissible and may be considered for its
bearing on any matter to which it is relevant.”

“Listed offenses’ are contained in MCL 28.722. MCL 768.27a(2)(a).

In People v Pattison, 276 Mich App 613 (2007), the Court found that MCL
768.27a did not violate the Ex Post Facto Clause because admission of
propensity evidence occurring before the statute’s effective date “[did] not
lower the quantum of proof or value of the evidence needed to convict a
defendant.” Pattison, supra at 619. See also People v Schultz, 278 Mich App
776, 779 (2008), which extended to MCL 768.27b the holding in People v
Pattison, 276 Mich App 558 (2007) (MCL 768.27a does not constitute an ex
post facto law).

Because MCL 768.27a “‘does not principaly regulate the operation or
administration of the courts,’” it isasubstantive rule of evidence and prevails
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over MRE 404(b). People v Watkins, 277 Mich App 358, 364 (2007), quoting
People v Pattison, 276 Mich App 613, 619 (2007). In Watkins, supra, because
some of the proposed testimony described conduct that constituted the
commission of at |east one of the offensesto which MCL 768.27a applied, the
Court found the evidence “plainly relevant” to the likelihood that the
defendant committed the charged offenses, and therefore, admissible under
MCL 768.27a. Watkins, supra at 364. Although the woman'’ s testimony was
inadmissible under MRE 404(b) because of the dissimilarities between the
defendant’s conduct with her and the defendant’s conduct with the victim,
similarity is not a consideration under MCL 768.27a. Watkins, supra at 365.

In order to conform to the Legislature’ s intent in enacting MCL 768.27a, the
statute should be used as arule of inclusion, not exclusion. People v Anthony
Smith, 282 Mich App 191, 205 (2009). Although it is unnecessary to consider
MCL 768.27a when evidence is deemed admissible under MCL 768.27 or
MRE 404(b), “the proper analysis chronologicaly is to begin with MCL
768.27a when addressing other-acts evidence that can be categorized as
involving a sexual offense against aminor and make a determination whether
‘listed offenses’ are at issue relative to the crime charged and the acts sought
to be admitted.” Anthony Smith, supra at 205. In examining the admissibility
of an offense committed against a minor, the Michigan Court of Appeals
offered the following guidance:

“Where listed offenses are at issue, the analysis begins and ends
with MCL 768.27a. If listed offenses are not at issue, even where
an uncharged offense may genuinely congtitute an offense
committed against a minor that was sexual in nature, MCL
768.27ais not implicated, but thisis not to say that evidence of the
offense is inadmissible. We do not construe MCL 768.27a as
suggesting that evidence of an uncharged sexua offense
committed against a minor isinadmissible if the offense does not
congtitute a listed offense. Rather, the analysis simply turns to
MRE 404(b) to decipher admissibility. Only where the evidence
does not fall under the umbrellaof MCL 768.27a, nor is otherwise
admissible under MRE 404(b), should the court exclude the
evidence. Anthony Smith, supra at 205-206.

Evidence that a defendant committed other acts of domestic violence is
admissible in acriminal action against a defendant accused of committing an
offense involving domestic violence. MCL 768.27b.* If admissible, such
evidence may be introduced “for any purpose for which it isrelevant, if it is
not otherwise excluded under Michigan rule of evidence 403.” MCL
768.27b(1). The statutory provisions of MCL 768.27b “do[] not limit or
preclude the admission or consideration of evidence under any other statute,
rule of evidence, or case law.” MCL 768.27b(3).

MCL 768.27b contains atemporal requirement. “ Evidence of an act occurring
more than 10 years before the charged offense is inadmissible under this
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section, unless the court determines that admitting this evidence is in the
interest of justice.” MCL 768.27b(4).

MCL 768.27b(5) defines the term “domestic violence” for purposes of this
statute as* an occurrence of 1 or more of the following acts by apersonthat is
not an act of self-defense:

(i) Causing or attempting to cause physical or mental harm to a *Family or

family or household member.* household
member” is
defined in MCL

(i1) Placing a family or household member in fear of physical or

768.27b(5)(b).
mental harm.

(iii) Causing or attempting to cause afamily or household member
to engage in involuntary sexual activity by force, threat of force,
or duress.

(iv) Engaging in activity toward a family or household member
that would cause areasonable person to fedl terrorized, frightened,
intimidated, threatened, harassed, or molested.” MCL
768.27b(5)(a).

B. VanderVliet Test

MRE 404(b) codifies the requirements set forth in People v VanderVliet, 444
Mich 52 (1993). The admissibility of other acts evidence under MRE 404(b),
except for modus operandi evidence used to prove identity, is generally
governed by the test established in VanderVliet, which is as follows:

¢ The evidence must be offered for a purpose other than to show the
propensity to commit acrime. Id. at 74.

4 The evidence must be relevant under MRE 402 to an issue or fact of
conseguence at trial. VanderVliet, supra at 74.

¢ Thetria court should determine under MRE 403 whether the danger
of undue prejudice substantially outwei ghs the probative value of the
evidence, in view of the availability of other means of proof and other
appropriate facts. VanderVliet, supra at 74-75.

¢ Upon request, the trial court may provide alimiting instruction under
MRE 105, cautioning the jury to use the evidence for its proper
purpose and not to infer a bad or criminal character that caused the
defendant to commit the charged offense. VanderVliet, supra at 75.

The VanderVliet case underscores the following principles of MRE 404(b):

¢ Thereisno presumption that other acts evidence should be excluded.
VanderVliet, supra at 65.
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¢ The Rule's list of “other purposes’ for which evidence may be
admitted is not exclusive. Evidence may be presented to show any fact
relevant under MRE 402, except criminal propensity. VanderVliet,
supra.

¢ A defendant’s general denia of the charges does not automatically
prevent the prosecutor from introducing other actsevidenceat trial. Id.
at 78-79.

¢ MRE 404(b) imposes no heightened standard for determining logical
relevance or for weighing the prejudicial effect versus the probative
value of the evidence. VanderVliet, supra at 68, 71.

The Supreme Court in VanderVliet characterized MRE 404(b) as a rule of
inclusion rather than exclusion:

“There is no policy of general exclusion relating to other acts
evidence. There is no rule limiting admissibility to the specific
exceptions set forth in Rule 404(b). Nor is there a rule requiring
exclusion of other misconduct when the defendant interposes a
general denial. Relevant other acts evidence does not violate Rule
404(b) unless it is offered solely to show the criminal propensity
of an individual to establish that he acted in conformity therewith.
. . . Rule 404(b) permits the judge to admit other acts evidence
whenever it is relevant on a noncharacter theory.” [Emphasis in
original.] VanderVliet, supra at 65.

As stated above, other acts evidence will not violate MRE 404(b), unlessit is
offered solely to show a defendant’s criminal propensity. Thus, if other acts
evidence is admissible for a proper purpose under MRE 404(b), it should not
be deemed inadmissible ssmply because it also demonstrates criminal
propensity. In cases where the evidence is admissible for one purpose but not
others, the trial court must, upon request, give a limiting instruction pursuant
to MRE 105. See People v Sabin (After Remand), 463 Mich 43, 56 (2000);
VanderVliet, supra at 73-75; People v Basinger, 203 Mich App 603, 606
(1994) (absence of opportunity to request a limiting instruction was grounds
for reversal becauseit denied defendant afair trial); and People v DerMartzex,
390 Mich 410, 417 (1973) (failure to give properly requested instruction is
reversible error). The trial court has no duty to give alimiting instruction sua
sponte, however. People v Chism, 390 Mich 104, 120-121 (1973).

The continued viability of VanderVliet's analytical framework, and its
characterization of MRE 404(b) as arule of inclusion rather than exclusion,
was affirmed in Sabin (After Remand), supra at 55-59, and in People v Katt,
248 Mich App 282, 304 (2001).
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C. Golochowicz Test

The admissibility of other acts evidence under MRE 404(b) is not aways | *Generally
governed by VanderVliet’ s test. When the proponent is seeking admission of speaking, the
other acts evidence based on amodus operandi theory to establish identity, the \S/ua:;g:ggttfjt
trial court should employ the test enunciated in People v Golochowicz, 413 Golochowicz
Mich 298, 309 (1982).* See VanderVliet, supra at 66, and Peoplev Ortiz, 249 test. However,

Mich App 297, 303 (2001). The Golochowicz test is as follows: the _
Golochowicz
. . test remains
¢ There must be substantia evidence that the defendant actually valid when the
perpetrated the bad act sought to be introduced. proponent of
other acts
¢ There must be some specia quality or circumstance of the bad act evidence seeks
ding to prove the defendant’s identity or the scheme, plan, or to show
tenai g_ p y » plan, identification
system in doing the act. through modus
operandi.
4 One or more of these factors must be material to the determination of People v Smith,
the defendant’ s guilt of the charged offense. 243 Mich App
657, 670-671
(2000).

¢ The probative value of the evidence sought to be introduced must not
be substantially outweighed by the danger of unfair prejudice. Id. at
300.

D. Examples of Application of MRE 404(b)

Establishing motive is a proper purpose for which prior-acts evidence is
admissible. Motive is the moving power that impels the action for a definite
result or that which incites or stimulates a person to do an act; it is the cause
or reason that moves the will and induces action or that which leads or tempts
the mind to indulge a criminal act. People v Hoffman, 225 Mich App 103
(1997). See dso People v Sabin (After Remand), 463 Mich 43 (2000).

Where prosecutor sought to introduce evidence that other infants in
defendant’s care had suspicious injuries to establish defendant’s intent and
absence of mistake, it was error for the trial court to prohibit the evidence as
impermissible character evidence under MRE 404(b). People v Martzke (On
Remand), 251 Mich App 282, 292 (2002).

Evidence of the “prior good acts’ of the victim's mother may not be
introduced by the prosecution to preempt adefense theory that the mother, not
the defendant-father, killed the child. People v Knox, 256 Mich App 175
(2003); (reversed and remanded on other grounds, People v Knox, 469 Mich
502, 514 (2004)).

MRE 404(b) permits a defendant accused of criminal sexual conduct to
introduce testimony to show that the complainant’s father has previously
induced him to make false allegations of sexual abuse against other persons
disliked by the father. People v Jackson, 477 Mich 1019 (2007). See also
People v Parks, 478 Mich 910 (2007), where the Court, citing People v
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Jackson, 477 Mich 1019 (2007), remanded the casefor an evidentiary hearing
at which the defendant wasto be given “the opportunity to offer proof that the
complainant made a prior false accusation of sexual abuse against another
person.” Parks, supra at 910.

Prior acts may be admissible under MRE 404(b) when they are offered to
show opportunity, scheme, or plan. People v Anthony Smith, 282 Mich App
191, 195 (2009). In Smith,the defendant was convicted of two counts of CSC-
| and one count of CSC-11 against his daughter when she was 10 or 11 years
old. Specifically, on two occasions, the defendant entered the victim's
bedroom, pulled down her pants and underwear, and penetrated her vagina
with his penis. Anthony Smith, supra at 193. On one of the occasions, the
defendant also touched the victim’s chest under her shirt. Id. Under MRE
404(b)(1), the trial court admitted testimony from the victim'’s stepsister that
she lived with the defendant when she was 11 or 12 years old, and that the
defendant exposed his penis to her on three occasions during that time.
Anthony Smith, supra at 193-194. The Court of Appeals held that the trial
court did not abuse its discretion in admitting evidence of the defendant’s
prior acts of indecent exposure. Id. at 197-198. Relying on People v Sabin
(After Remand), 463 Mich 43 (2000), the Court found that the evidence was
offered for the proper purposes of showing opportunity, scheme, or plan.
Anthony Smith, supra at 197. The Court also found that while “[t]he evidence
was damaging to defendant . . . MRE 403 seeks to avoid unfair prejudice,
which was not shown here.” Anthony Smith, supra at 198.

. Examples of Application of MCL 768.27a and MCL

768.27b

In People v Pattison, 276 Mich App 613 (2007), the defendant was charged
with four counts of first-degree criminal sexual conduct for the alleged sexual
abuse of hisminor daughter that occurred repeatedly over two yearswhile she
lived with him. In an interlocutory appeal, the Court of Appeals affirmed the
trial court’s order allowing the prosecutor to introduce evidence of the
defendant’s other alleged sexual assaults against his ex-fiancee. However,
rather than reviewing the evidence' s admissibility under MRE 404(b) as did
the trial court, the Court of Appealsrelied on MCL 768.27b* in making this
determination. The Court concluded that evidence of first-degree criminal
sexual conduct against the defendant’ s ex-fiancee was admissible under MCL
768.27b because the evidence was “ probative of whether he used those same
tactics to gain sexual favors from his daughter.” Pattison, supra at 616.
Having found the evidence admissible under MCL 768.27b, the Court did not
review the evidence's admissibility under MRE 404(b). With regard to
evidence of the defendant’s alleged sexua misconduct involving his
coworker, the Court disagreed with the trial court’s order permitting this
evidence because there was no evidence of a“personal or family relationship”
between the defendant and his coworker. Furthermore, the defendant’s
conduct directed at his coworker involved “surprise, ambush, and force,”
while the defendant’'s conduct directed a his daughter involved
“manipulation and parental authority.” Pattison, supra at 617.
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Note: Pattison, supra, aso discussed the application of MCL
768.27a to the trial court’s decision to admit evidence of the
defendant’s alleged sexual abuse of four other minors. Although
the Court of Appeals discussed MCL 768.27ain a context limited
to the defendant’ s claims that MCL 768.27a as applied to his case
violated the Ex Post Facto Clause and the separation of powers, the
Court noted:

“When a defendant is charged with a sexua offense
against a minor, MCL 768.27a allows prosecutors to
introduce evidence of a defendant’s uncharged sexual
offenses against minors without having to justify their
admissibility under MRE 404(b). In many cases, it allows
evidence that would have previously been inadmissible,
because it allows what may have been categorized as
propensity evidenceto be admitted in thislimited context.”
Pattison, supra at 618-619.

The Michigan Court of Appeals extended to MCL 768.27b the holding in
People v Pattison, 276 Mich App 558 (2007), that MCL 768.27a does not
constitute an ex post facto law.* People v Schultz, 278 Mich App 776, 779
(2008). Subject to the requirements listed there, MCL 768.27b permits the
prosecution to introduce a defendant’s guilty plea from an earlier case. In
Schultz, the defendant argued that MCL 768.27b violated the Ex Post Facto
Clause and interfered with the Michigan Supreme Court’s authority to
manage the lower courts. In rgjecting the defendant’ s ex post facto argument,
the Court stated:

“IMCL 768.27b] does not permit conviction on less
evidence or evidence of alesser quality. . . . As with the
sister statute [MCL 768.27a] analyzed in Pattison, MCL
768.27b did not change the burden of proof necessary to
establish the crime, ease the presumption of innocence, or
downgrade the type of evidence necessary to support a
conviction. . . . Therefore, the statute affects only the
admissibility of atype of evidence, and its enactment did
not turn otherwise innocent behavior into a criminal act.
Schultz, supra at 778-779 (internal citations omitted).

In addition, MCL 768.27b does not violate the separation of powers doctrine.
The Schultz Court responded to the defendant’s separation of powers
argument by emphasizing that the L egislature’ s passage of MCL 768.27b was
areaction to thejudicially created standards in MRE 404(b). The Court stated
that “[MCL 768.27b] is a substantive rule engendered by a policy choice, and
it does not interfere with our Supreme Court’s constitutional authority to
make rules that govern the administration of the judiciary and its process.”
Schultz, supra at 779.
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Because MCL 768.27a “‘does not principaly regulate the operation or
administration of the courts,”” it is asubstantive rule of evidence and prevails
over MRE 404(b). People v Watkins, 277 Mich App 358, 364 (2007), quoting
People v Pattison, 276 Mich App 613, 619 (2007). In Watkins, supra, because
some of the proposed testimony described conduct that constituted the
commission of at least one of the offensesto which MCL 768.27aapplied, the
Court found the evidence “plainly relevant” to the likelihood that the
defendant committed the charged offenses, and therefore, admissible under
MCL 768.27a. Watkins, supra at 364-365. Although the woman'’s testimony
was inadmissible under MRE 404(b) because of the dissimilarities between
the defendant’ s conduct with her and the defendant’ s conduct with the victim,
similarity is not a consideration under MCL 768.27a. Watkins, supra at 365.

Notice Requirement

MRE 404(b)(2) providesin relevant part:

“The prosecution in a criminal case shall provide reasonable
notice in advance of trial, or during trial if the court excuses
pretrial notice on good cause shown, of the general nature of any
such evidence it intends to introduce at trial and the rationale,
whether or not mentioned in subparagraph (b)(1), for admitting the
evidence. . ..”

This rule does not require a hearing on the admissibility of the proposed
evidence. Either party could address admissibility by using a motion in
limine. In People v Williams, 205 Mich App 592, 596 (1994), the Court found
that trial courts do not need to have an evidentiary hearing on the issue of
MRE 404(b) evidenceif no motion in limine wasfiled. In Williams, the court
stated:

“Furthermore, the trial court’s failure to conduct an evidentiary
hearing regarding the admissibility of the evidence does not
require reversal. Neither People v Golochowicz, 413 Mich 298;
319 NW2d 518 (1982), nor People v Engelman, 434 Mich 204;
453 NW2d 656 (1990), mandates that an evidentiary hearing be
held where, as in this case, no motion in limine has been made by
the defense.”

MCL 768.27a, which governsthe admissibility of evidence of sexual offenses
against minors in criminal cases, also contains a notice requirement. MCL
768.27a(1) requires the prosecuting attorney to disclose evidence admissible
under that statute to the defendant “at least 15 days before the scheduled date
of trial or at a later time as alowed by the court for good cause shown,
including the statements of witnesses or a summary of the substance of any
testimony that is expected to be offered.”

MCL 768.27b, which governs the admissibility in criminal cases of evidence
of other acts of domestic violence committed by a defendant, contains anotice
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requirement. MCL 768.27b(2) requires the prosecuting attorney to disclose
evidence admissible under this statute, “including the statements of witnesses
or asummary of the substance of any testimony that is expected to be offered,
to the defendant not less than 15 days before the scheduled date of trial or at
alater time as allowed by the court for good cause shown.”

. Cautionary Instruction

The cautionary instruction contemplated by VanderVliet, supra, is CJl 2d.
4.11 (Evidence of Other Offenses—Relevance Limited to Particular 1ssue).

. Standard of Review

A tria court’s decision on admission of similar acts testimony is reviewed
under the abuse of discretion standard. People v Sabin (After Remand), 463
Mich 43 (2000); People v Crawford, 458 Mich 376, 383 (1998). MRE 403
determinations are best left to the contemporaneous assessment of the
presentation, credibility, and effect of the testimony by thetrial judge. People
v VanderVliet, supra at 81.

Habit or Routine Practice

M RE 406 — Habit; Routine Practice

. Statute

MRE 406 states:

“Evidence of the habit of a person or of the routine practice of an
organization, whether corroborated or not and regardless of the
presence of eyewitnesses, is relevant to prove that the conduct of
the person or organization on a particular occasion was in
conformity with the habit or routine practice.”

. Requirements

The Michigan Courts have repeatedly addressed the admissibility of evidence
of habit or routine practice and held that such evidence is permissible to
demonstrate comparable conduct on the occasion in question. Laszko v
Cooper Laboratories, Inc, 114 Mich App 253, 255 (1982); McNabb v Green
Real Estate Company, 62 Mich App 500 (1975). Evidence of habit or routine
practice must demonstrate a pattern or establish that the action was standard
practice or that the action was executed innumerable times. Laszko, supra, p
256. The testifying witness must have known about the routine procedure
prior to testifying and understand the steps involved in the practice. Laszko,
supra; Cook v Rontal, 109 Mich App 220, 224-225 (1981).
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2.5

2.6

The Michigan courts have agreed that habit or routine practice evidence is
extremely compelling as proof of like conduct on a particular occasion.
McKinstry v Valley OB-GYN, 428 Mich 167, 182, fn 6 (1987).

Prior Accidents

Evidence of prior accidents has always been admissible to show defendant’s
notice or knowledge of the defective or dangerous condition alleged to have
caused the accident.* Freed v Smon, 370 Mich 473, 475 (1963).

Evidence of prior accidents at the same place and arising from the same cause
is admissible not only to show defendant’s notice or knowledge of the
defective or dangerous condition aleged to have caused the accident, but to
show the defendant’s negligence on the theory defendant, having notice or
knowledge of the defect, is held to a higher degree of care by reason of his
notice of such dangerous condition than he otherwise would be. Id.

Subject to the general requirements of similarity of conditions, reasonable
proximity in time, and avoidance of confusion of issues, the courts have
generally recognized that evidence of the occurrence of a prior similar
accident at the same place as the accident in suit has some tendency to
establish a dangerous or defective condition at the place in question and may
be admitted for this purpose, in actions where the dangerous condition of the
placein questionisat issue. Id. at 475-476.

Subsequent Remedial Measures

“When, after an event, measures are taken which, if taken
previously would have made the event less likely to occur,
evidence of the subsequent measures is not admissible to prove
negligence or culpable conduct in connection with the event. This
rule does not require the exclusion of evidence of subsequent
measures when offered for another purpose, such as proving
ownership, control, or feasibility of precautionary measures, if
controverted, or impeachment.” MRE 407.*

In Denolf v Frank L Jursik Co, 395 Mich 661, 667 (1976), the court stated that
MRE 407 “is primarily grounded in the policy that owners would be
discouraged from attempting repairs that might prevent future injury if they
feared that evidence of such acts could be introduced against them.”
However, evidence of subsequent repairs may be admissible if the following
criteriaare met:

“(1) evidence of subsequent remedial action is otherwise relevant,
(2) admission of the evidence would not offend policy
considerations favoring encouragement of repairs, and (3) the
remedial action is not undertaken at the direction of a party
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plaintiff so that it does not constitute a self-serving, out-of-court
declaration by that party.” Denolf, supra at 669-670.

A similar rule excluding subsequnet changes in products liability cases is
found at MCL 600.2946(3).

Settlement Negotiations
MRE 408 — Compromise and Offers to Compromise
MRE 409 — Payment of Medical and Similar Expenses

MRE 410 - Inadmissibility of Pleas, Plea Discussions, and Related
Statements

. Generally

Offers to settle and settlement discussions in civil or criminal cases are not
admissible. MRE 408; MRE 410.

Offering to pay medical or similar expenses is not admissible to prove
liability. MRE 4009.

Under MRE 410, any statement made during the course of plea discussions
with an attorney for the prosecuting authority which do not result in a guilty
plea or in a plea that is later withdrawn are inadmissible against the person
who made the plea or participated in the discussions. However, in People v
Sevens, 461 Mich 655, 668-669 (2000), the Court held that a defendant may
waive the protections provided by MRE 410, “as long as they are
appropriately advised and aslong asthe statements admitted into evidence are
voluntarily, knowingly, and understandingly made.”

The Court in United Sates v Robinson, 582 F2d 1356, 1366 (CA 5, 1978),
provided the following guidance in determining when a discussion should be
characterized as a plea negotiation:

“To determine whether a discussion should be characterized as a
plea negotiation and as inadmissible, the trial court should
carefully consider the totality of the circumstances. Thus, each
case must turn on its own facts. . . . In essence, the rule of
inadmissibility is designed to serve both as an incentive and as a
prophylactic; the rule both encourages and protects a free plea
dialogue between the accused and the government. Given this
essential purpose, the tria court’s initial inquiry must be focused
on the accused’ s perceptions of the discussion, in context.

“Obvioudly then, the accused’ s assertions concerning his state of
mind are critical in determining whether a discussion should be
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characterized a plea negotiation. However, under atotality of the
circumstances approach, an accused’s subsequent account of his
prior subjective mental impressions cannot be considered the sole
determinative factor. Otherwise, every confession would be
vulnerable to such subsequent challenge. The trial court must
apply a two-tiered anaysis and determine, first, whether the
accused exhibited an actual subjective expectation to negotiate a
plea at the time of the discussion, and, second, whether the
accused's expectation was reasonable given the totality of the
objective circumstances.” [Citations omitted.] [Footnote omitted.]

The Michigan Supreme Court adopted this approach in People v Dunn, 446
Mich 409, 415(1994).

Insurance Coverage

MCL 500.3030 — Insurer Not to be Made or Joined as Party Defendant;
Reference to Insurer or Insurance During Trial.

MRE 411 — Liability Insurance

. Generally

MCL 500.3030 precludes reference, during the course of atrial, to theinsurer
or the question of carrying insurance except as otherwise provided by law.

MRE 411 providesthat whether aperson isinsured is not admissible evidence
on theissue of whether he acted negligently or otherwisewrongfully. Therule
does not require exclusion of such evidence when offered for another purpose
such as proof of agency, ownership or control, if controverted, or bias or
prejudice of awitness.

“References to the insurance coverage of either party during voir dire is
presumptively improper. However, this presumption may be rebutted and any
error regarded as harmless.” Phillipsv Mazda Motor Mfg, 204 Mich App 401,
411 (1994). [Citations omitted.] Offending counsel must overcome, “by a
persuasive showing, a presumption that his remarks were judicially
improper.” Kokinakesv British Leyland, 124 Mich App 650, 652-653 (1983).

“By statute, reference to available insurance coverage is not to be
made by any party. MCLA 500.3030. It has been repeatedly held
that it is reversible error to intentionaly interject the subject of
insurance if the sole purpose is to inflame the passions of the jury
so asto increase the size of the verdict. On the other hand, it is not
reversible error if the subject is only incidentally brought into the
trial, is only casually mentioned, or is used in good faith for
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purposes other than to inflame the passions of the jury.” Cacavas
v Bennett, 37 Mich App 599, 604 (1972). [Citations omitted.]

Police Report

Police Report Not Admissible

A police report is not admissible. Solomon v Shuell, 435 Mich 104 (1990). In
the context of the case, the court concluded the report was not admissible asa
business record, MCL 600.2146, MRE 803(6) or as a public record, MRE
803(8). See also People v Hoffman, 205 Mich App 1, 16 (1994).

. Accident Report Not Admissible

A motor vehicle accident report prepared by the police under MCL 257.622
isnot available for use in a court action. MCL 257.624.

Polygraph
Polygraph Results Generally Inadmissible

Evidence of the taking of a polygraph examination or the results are not
admissible at trial. People v Barbara, 400 Mich 352, 359 (1977). Also see
People v Rocha, 110 Mich App 1 (1981); Sone v Earp, 331 Mich 606, 610
(1951); Thangavelu v Dep't of Licensing & Regulation, 149 Mich App 546,
551 (1986).

A defendant may not introduce a favorable polygraph result, but the United
States Supreme Court has left open the possibility that a judge has discretion
to admit such evidence. United States v Scheffer, 523 US 303 (1998).

A defendant’s statutory right to a polygraph examination under MCL
776.21(5), does not include the right to have the examination tape-recorded.
Peoplev Manser, 250 Mich App 21, 32 (2002). Furthermore, information that
a defendant did not receive a tape-recorded polygraph is not relevant at trial.
Id. The defendant’ s statutory right to a polygraph examination applies at any
time during the pretrial and trial process until averdict is rendered. People v
Phillips, 469 Mich 390 (2003).

The mere mention of a polygraph test, without more, does not require a
mistrial. People v King, 215 Mich App 301, 308 (1996); People v Johnson,
396 Mich 424, 435-497 (1976); Peoplev Baker, 7 Mich App 471, 476 (1967);
and Peoplev Maguire, 38 Mich App 578, 580-582 (1972). In People v Rocha,
110 Mich App 1, 8-9 (1981), the Court of Appeals set forth the factors to be
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considered in determining whether or not mention of a polygraph was ground
for amistrial:

“This court should consider 1) whether the defendant objected
and/or sought a cautionary instruction, 2) whether the reference
was inadvertent, 3) whether there were repeated references, 4)
whether the reference was an attempt to bolster a witness's
credibility, and 5) whether the results of the tests were admitted,
rather than merely the fact that a test had been conducted.”
[Citations omitted.]

1. Mention of Polygraph Required Reversal

When, during a bench trial, the prosecutor mentioned a polygraph
examination of the defendant, a copy of which was filed with the court, and
the judge questioned the officer regarding the number of polygraph tests he
had performed in the past, the conviction was reversed as the prosecutor’s
injection of the polygraph testing and results was unfairly prejudicia to
defendant’s case, even though the court found it had not been influenced by
thisinformation. People v Smith, 211 Mich App 233, 234-235 (1995).

In People v Brocato, 17 Mich App 291 (1969), a prosecutor’s repeated
references to polygraph tests, after awarning by the court, was held improper
and contemptuous.

In People v Nash, 244 Mich App 93, 101 (2000), the court found that a key
prosecution witness's reference to taking a polygraph test seriously affected
the fairness of thetrial.

2. Mention of Polygraph Did Not Require Reversal

In People v Triplett, 163 Mich App 339 (1987), remanded on other grounds,
432 Mich 568 (1989), a witness' reference to a “specialized interview” was
not considered improper or inadmissible because there was no specific
reference to the fact that the defendant had failed a polygraph examination.

In Peoplev Tyrer, 19 Mich App 48, 50 (1969), a police officer’ scomment that
defendant said he would take a polygraph examination if his attorney advised
to do so, was held not to be prejudicial when defendant was aware of the
possible error and chose to waive his objection and proceed with the trial.

In People v Kahley, 277 Mich App 182, 183-184 (2007), a police officer's
testimony that the defendant refused to take a polygraph examination did not
require reversal because the officer’s reference was singular and brief; the
prosecutor did not argue that the defendant’s failure to take a polygraph
examination was evidence of the defendant’s guilt; the defendant himself
testified that he asked to take a polygraph test but was never given one; and
the defendant confessed to the crime.
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B. Cautionary Instruction

If evidence of a polygraph test is admitted or improper argument made about
it, the court should instruct the jury asto the unreliability of such tests. People
v Baker, 7 Mich App 471, 476 (1967).

C. Exceptions

1. Motion to Suppress Evidence

The court has discretion to admit polygraph results in support of a motion to *See Section
suppress* illegaly seized evidence. People v McKinney, 137 Mich App 110, 4.10 for more
114-117 (1984). information on

motions to
supress.
2. Motion for New Trial

Polygraph results may be admissible in support of a motion for new trial.* *See Section
Barbara, supra at 412; People v Mechura, 205 Mich App 481, 484 (1994). In | 4.53 for more
exercising its discretion, the court must consider the factors set forth in :,:E’t:c';ast'g: o
Barbara, supra at 412-413. Thefivefactorsare: (1) When they are offered on new trial.
behalf of the defendant, (2) the test was taken voluntarily, (3) the professional
qualifications of the polygraph examiner and the quality of the polygraph
equipment and procedures employed meet the approval of the court, (4) either
the prosecutor or the court is able to obtain an independent examination of the
subjector of the test results by an operator of the court’s choice, and (5) the
resultsare considered only with regard to the general credibility of the subject.
Id. at 412-413. Barbara, supra at 413, sets forth additional requirements that
a separate record be made which shall not be used at any any subsequent trial
and the “judge granting a new trial on the basis of polygrpah tests shall not
thereafter act as a trier of fact in that case but may preside with a jury. A
substitute judge astrier of fact shall not be privy to the polygraph examination
or results, or to the fact that a polygraph examination was taken or wasin any
way involved.”

D. Right to Counsel

The Michigan Court of Appeals found that a defendant has the right to have
counsel present during a polygraph examination. Peoplev Leonard, 125 Mich
App 756 (1983). In Wyrick v Fields, 459 US 42 (1982), the Court found a
defendant may waive the right to have counsel present at a polygraph
examination. See also People v McElhaney, 215 Mich App 269 (1996). This
finding presupposes that a defendant has the right to have an attorney present
at a polygraph examination. See People v Pottruff, 116 Mich App 367 (1982).
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E. Defendant’s Right to Polygraph

A defendant charged with criminal sexual conduct may request a polygraph
examination under MCL 776.21(5). The request may be made at anytime
before averdict is rendered. People v Phillips, 469 Mich 390, 396 (2003).

. Agreement to Dismiss Based on Results of Polygraph

A defendant may be ableto enforce an agreement to dismiss a case based upon
the result of a polygraph examination. People v Reagan, 395 Mich 306
(1975).

. Polygraph Examiners Privilege

There is a statutory privilege that applies to polygraph examiners. MCL
338.1728. Information obtained by polygraph examiner during an
examination conducted at the request of an attorney is subject to the attorney-
client privilege. In re petition of Delaware, 191 Mich App 399, 407 (1979).
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3.1  Witness Disclosure* *See Sections
3.30 and 4.30
. . for more
MCR 2.401 — Pretrial Procedures; Conferences; Scheduling Orders information on
witness
MCR 6.201 — Discovery disclosures.

MCL 767.40a— Attaching List of Witnessesto Filed Information; Disclosing
Names of Res Gestae Witnesses; Sending List to Defendant or Defendant’s
Attorney; Additions or Deletions From List; Request for Assistance in
Locating and Serving Process on Witness, Objection to Request; Hearing;
Impeachment or Cross-Examination of Witness.

MCL 767.94a(1)(a) — Disclosure of Certain Material or Information by
Defendant to Prosecuting Attorney.

A. Civil Case

1. Witness List

The court can require parties to file awitness list. MCR 2.401(B)(2)(a)(i).
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2. Sanction for Failure to File Witness List

Whileitiswithinthetrial court’ sauthority to bar an expert withess or dismiss
an action as a sanction for the failure to timely file awitness list, the fact that
such action isdiscretionary rather than mandatory necessitates aconsideration
of the circumstances of each case to determine if such a drastic sanction is
appropriate. The corollary to thisis that the mere fact that a witness list was
not timely filed does not, in and of itself, justify the imposition of such a
sanction. Rather, the record should reflect that the trial court gave careful
consideration to the factors involved and considered al of its options in
determining what sanction was just and proper in the context of the case
beforeit.

“Among the factors that should be considered in determining the
appropriate sanction are: (1) whether the violation was wilful or
accidental; (2) the party’s history of refusing to comply with
discovery requests (or refusal to disclose witnesses); (3) the
prejudice to the defendant; (4) actual notice to the defendant of the
witness and the length of time prior to trial that the defendant
received such actual notice; (5) whether there exists a history of
plaintiff’s engaging in deliberate delay; (6) the degree of
compliance by the plaintiff with other provisions of the court’s
order; (7) an attempt by the plaintiff to timely cure the defect, and
(8) whether a lesser sanction would better serve the interests of
justice. This list should not be considered exhaustive.” Dean v
Tucker, 182 Mich App 27, 32-33 (1990). [Footnotes omitted).]

The trial court’s decision is reviewed for an abuse of discretion. Id.; and
Thorne v Bell, 206 Mich App 625, 633 (1994).

3. Discretion to Permit or Exclude Testimony of Undisclosed
Witness

MCR 2.401(C)(1) and (1)(2) authorize atrial court to prohibit testimony from
witnesses not identified in a pretrial order or required witness list. See aso
Gillamv Lloyd, 172 Mich App 563 (1988); Hayes-Albion Corp v Kuberski,
421 Mich 170 (1984).

The decision whether to allow an undisclosed witness to testify is a matter
within the trial court’s discretion. The trial court has great discretion in
allowing the testimony of witnesses not on the witness list. Dunn v Lederle
Laboratories, 121 Mich App 73, 89 (1982) and Pastrick v Gen Tel Co, 162
Mich App 243, 245 (1987). Tria courts should not be reluctant to allow
unlisted witnessesto testify where justice so requires, particularly with regard
to rebuttal witnesses. 1d. The court may impose reasonable conditions on
allowing the testimony of an undisclosed witnessif thereisno prejudiceto the
opposing party. Id. at 246. The trial court has discretion to allow parties to
testify once the witness list is stricken. Grubor Enterprises v Kortidis, 201
Mich App 625, 629 (1993). In exercising its discretion, “the trial court should
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determine whether the party can prove the elements of its position based
solely on the party’s testimony and any other documentary evidence. If not,
the action should be dismissed.” Id.

. Criminal Case

The prosecutor has a statutory duty to disclose witnesses, MCL 767.40a. This
statute also covers additions to the witness list. See MCL 767.40a(4). MCL
767.94a(1)(a) provides that a defendant may also be required to identify
witnesses. Under MCR 6.201, the criminal discovery rule, which supersedes
MCL 769.94a, either the prosecutor or the defendant may be required to
disclose witnesses.*

Exclusion of Witnesses
MCL 600.1420 — Courtrooms Open to the Public; Exceptions

MRE 615 — Exclusion of Witnesses

. Exclusion of Witnesses—MRE 615

On its own motion or at the request of a party, the court may order witnesses
excluded under MRE 615. A party or a party’ s representative or an essential
person may not be excluded. Based on the language of the rule, the court has
discretion whether to grant or deny such a motion, although it is routinely
granted.

. Victim

The victim has the right to be present for trial. If the victim will be a witness
the court may, for good cause, sequester the victim until he or she testifies.
MCL 780.761; MCL 780.789 (juvenile proceedings).

. Limit Discussion

As a separate issue, the court has discretion whether to order the sequestered
witnesses not to discuss the case outside the courtroom. People v Linzey, 112
Mich App 374, 379 (1981); People v Sanley, 71 Mich App 56, 62 (1976).

. Violation

The court has discretion to deal with a violation of its exclusionary order.
People v Dickerson, 62 Mich App 457 (1975); People v Boose, 109 Mich App
455 (1981); People v Cyr, 113 Mich App 213 (1982). See also People v
Gonyea, 126 Mich App 177 (1983).
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The court should consider the following optionsin fashioning aresponseto a
violation of an exclusionary order:

Cite the witness for contempt;
Permit the witness' noncompliance to reflect on credibility;
Preclude the witness' testimony;

Strike the witness' testimony;

*® & & oo o

Declare amistrial.
E. Standard of Review

“[T]riad courts have discretion to order sequestration of witnesses and
descretion in instances of violation of such an order to exclude or to alow the
testimony of the offending witness.” People v Nixten, 160 Mich App 203, 209
(1987). When atrial court fails to exercise discretion if properly asked to do
so, the court abuses that discretion. 1d.

Excluding a witness's testimony for violating a sequestration order “is an
extreme remedy that should be sparingly used.” People v Meconi, 277 Mich
App 651, 654 (2008). In Meconi, the trial court abused its discretion by
excluding the victim'’ s testimony because she violated the sequestration order
when the violation “resulted from an innocent mistake],]” and the victim
“only heard short opening statements, not testimony.” 1d. at 654-655.

3.3 Competency of Witness

*Forinformation MRE 601 — General Rule of Witness Competency*
on the

competency of
a child witness, A. General Rule

see Section

225 “Unless the court finds after questioning a person that the person

does not have sufficient physical or mental capacity or sense of
obligation to testify truthfully and understandably, every personis
competent to be a witness except as otherwise provided in these
rules.” MRE 601.

All witnesses are presumed to be competent to testify. The test iswhether the
withess has the capacity and sense of obligation to testify truthfully and
understandably. People v Watson, 245 Mich App 572, 583 (2001).
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B. Standard of Review

The determination of the competency of a witness is a matter within the
discretion of the trial court and will be reversed only for an abuse of
discretion. People v Breck, 230 Mich App 450, 457 (1998).

Child Witness
MCL 600.2163a— Special Arrangementsto Protect Welfare of Witness

MCR 3.972(C)(2) — Admission of a Child’'s Statement Regarding Child
Abuse, Child Neglect, Sexual Abuse, or Sexual Exploitation

MRE 601 — Competency of Witnesses
MRE 803A — Hearsay Exception, Child's Statement About a Sexual Act

CJl 2d 5.9 — Child Witness

. Competency

MRE 601 providesthat aperson iscompetent to testify asawitness unlessthe
Court finds otherwise or he or sheis precluded from testifying by the Rules of
Evidence.

Former MCL 600.2163 [repealed, effective 8-3-98, 1998 PA 323], by
implication, provided that a child over 10 was presumptively qualified since
the statute provided when a child witness is under 10, the Court by public or
separate examination shall determineif “such child has sufficient intelligence
and sense of obligation to tell the truth to be safely admitted to testify.” The
statute also required a child under 10 be given an oath to “promise to tell the
truth” instead of the statutory oath, apparently at the Court’s discretion, See
CJ 2d5.9.

A child witness can be examined for competency in the presence of the jury,
People v Wright, 149 Mich App 73, 74 (1986), or in chambers, People v
Washington, 130 Mich App 579, 581-582 (1983). The issue of competency
for all witnesses is a preliminary question. MRE 104. The form of the
interrogation for all witnesses is addressed by MRE 611.

The “tender years’ exception to the hearsay rule did not survive the adoption
of the original Michigan Rules of Evidence. Peoplev Kreiner, 415 Mich 372,
377 (1982). But it was reinstated with the adoption of MRE 803A. Although
the rule wasreinstated with the adoption of MRE 803A, it isdifferent than the
rule was before the original Michigan Rules of Evidence.
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B. Confrontation

MCL 600.2163a, permits special arrangements for the testimony of children
or other impaired persons. These special arrangements can include the
presentation of children’s testimony by videotape. People v Pesquera, 244
Mich App 305 (2001)). Right of confrontation concerns have been addressed
by the Court in People v Kasben, 158 Mich App 252, 254-255 (1987), and
People v James, 182 Mich App 295, 298-299 (1990). See aso In re Deeren,
158 Mich App 539, 542 (1987); and United States v Moses, 137 F3d 894 (CA
6, 1998). The Court in Maryland v Craig, 497 US 836, 845 (1990), held that
the use of contemporaneous closed-circuit testimony was constitutional when
the court determinesthat it is necessary to further an important public policy.

MCL 768.3 requires a person tried for afelony to be present during that trial.
Where a defendant was accused of criminal sexual conduct involving hisfive
year old child, defendant’s exclusion from the courtroom while the child
testified was a violation of the statute and required a reversal of his
convictions. Peoplev Krueger, 466 Mich 50, 56 (2002). Inthiscasethevictim
initialy identified someone else as the violator before saying the defendant,
her father, committed the acts. In its ruling the Michigan Supreme Court held
that because the question of defendant’s guilt was so close, not allowing him
in the courtroom to consult with his attorney during cross-examination
allowed the jury to form a negative opinion of him. Id.

. Hearing on Improper Interview Techniques (Taint

Hearing)

The New Jersey Supreme Court has outlined the process for a pretrial taint
hearing when the defendant makes a showing that a child victim’s statements
were the product of suggestion or coercive interview techniques. Sate v
Michaels, 136 NJ 299, 642 A2d 1372 (N J Supreme Court, 1994), discussed
at Michigan Bar Journal, January 1999, page 32. Caution, Michigan has not
adopted the process described in State v Michaels, 136 NJ 299 (1994).

Michaels is not binding precedent in Michigan. Under Michaels, a so-called
“taint” hearing isrequired only after the defendant satisfies the initial burden
of showing some evidence that the victim’'s statements were the product of
suggestive or coercive interview techniques. If the showing is made, the
burden shifts to the prosecution to prove the reliability of the proffered
statements and testimony by clear and convincing evidence. Either party may
call expert witnesses. People v Vanlandingham, No 241311 (December 2,
2003).

For information on proper interview techniques, see the Forensic Interview
Protocol, developed by the State of Michigan Governor’'s Task Force on
Children’ s Justice and the Family Independence Agency. The Protocol can be
found in Miller, Guardian Ad Litem Protocol, (MJl, 2004).
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D. Custody

MCL 722.23 permits the Court to examine a child separately in custody
proceedings, Burghdoff v Burghdoff, 66 Mich App 608, 612 (1976). This
examination is limited to determining the child’'s preference and should not
cover other best interest of the child factors. Molloy v Molloy, 466 Mich 852
(2002); Impullitti v Impullitti, 163 Mich App 507, 510 (1987) and Burghdoff
v Burghdoff, 66 Mich App 608, 612-614 (1976). In camera interviews with
children need not be recorded. Molloy v Molloy, 466 Mich 852 (2002).
Effective May 1, 2004, the Supreme Court amended MCR 3.210(C)(5) to
provide that the court may interview achild privately to determineif the child
is of sufficient age to express a preference regarding custody, and if he or she
is of sufficient age to express his or her reasonable preference. MCR
3.210(C)(5) aso requires the court to focus the interview on these
determinations and the information received may only be applied to the
reasonabl e preference factor.

Therules of evidence do not apply to in camera proceedings held by the court
in child custody matters to determine a child's custodial preference. MRE
1101(b)(6).

E. Issues of Abuse or Mistreatment

A trial court must take testimony in open court on any issues regarding a
child's abuse or mistreatment. Surman v Surman, 277 Mich App 287, 302
(2007). According to the Surman court:

“[A]lthough courts should seek to avoid subjecting children to the distress and
trauma resulting from testifying in court subject to cross-examination,

concerns over the child’ s welfare are outweighed when balanced against the
parent’s due process rights.” 1d.

3.5 Examination & Cross-Examination

MCL 600.2161 — Cross Examination of Opposite Party or Agent

MRE 611 — Mode and Order of Interrogation and Presentation* *See also
Section 2.9,
Limit
A. General Rule—MRE 611 Evidonce and
Testimony.

MRE 611(a)—(c) state:

“(a) Control by Court. The court shall exercise reasonable control
over the mode and order of interrogating witnesses and presenting
evidence s0 as to (1) make the interrogation and presentation
effective for the ascertainment of the truth, (2) avoid needless
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C.

consumption of time, and (3) protect witnesses from harassment or
undue embarrassment.

“(b) Appearance of Parties and Witnesses. The court shall exercise
reasonable control over the appearance of parties and witnesses so
as to (1) ensure that the demeanor of such persons may be
observed and assessed by the fact-finder and (2) ensure the
accurate identification of such persons.

“(c) Scope of Cross-Examination. A witness may be cross-
examined on any matter relevant to any issuein the case, including
credibility. The judge may limit cross-examination with respect to
matters not testified to on direct examination.”

The scope and duration of cross-examination of witnesses rests in the sound
discretion of the trial court. See Wilson v Stilwill, 411 Mich 587, 599, 601
(1981). MRE 611(d) states:

“(d) Leading Questions.

“(1) Leading questions should not be used on the direct
examination of a withess except as may be necessary to
develop the witness' testimony.

“(2) Ordinarily leading questions should be permitted on
Cross-examination.

“(3) When a party calls a hostile witness, an adverse party
or awitness identified with an adverse party, interrogation
may be by leading questions. It is not necessary to declare
the intent to ask leading questions before the questioning
begins or before the questioning moves beyond
preliminary inquiries.”

MCL 768.24 provides that within the court’s discretion, a question is not
objectionable solely because it is leading. See People v Fields, 49 Mich App
652, 658 (1973).

. Cross-Examination of Opposite Party

MCL 600.2161 provides a party may call the opposite party, employee or
agent and cross examine such witness and not be bound to accept their
answers as true. Also note MRE 611(c)(3).

Answer on Cross-Examination

It has long been the law of this state that a cross-examining attorney must
accept the answer given by a witness regarding a collateral matter. People v
Hillhouse, 80 Mich 580, 585 (1890). However the law in this ream has
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nuances, including the rule noted in People v Vasher, 449 Mich 494, 504
(1995), that impeachment can be proper on matters “closely bearing on
defendant’ sguilt or innocence.” Peoplev LeBlanc, 465 Mich 575, 590 (2002).

3.6 Nonresponsive Answer
MRE 103(a)(1) — Rulings on Evidence, Effect of Erroneous Ruling; Objection
Generally, objections must be made as soon as the grounds for objection
become apparent. MRE 103(a)(1). In some cases, a question is not
objectionable but the answer is unresponsive. The proper method of objecting
to such an answer is to bring a motion to strike the objectionable or
nonresponsive answer. There are cases from other jurisdictions which state

only the party questioning the witness may object to a nonresponsive answer,
but no Michigan authority has been found for this proposition.

3.7 Impeachment of Witness—Bias, Character, Prior
Convictions, Prior Inconsistent Statements

MCL 600.2158 — Crime; Interest or Relationship of Witness, Effect
MRE 607 —Who May Impeach

MRE 608 — Evidence of Character and Conduct of Witness

MRE 609 — Impeachment by Evidence of Conviction of Crime
MRE 611(b) — Cross-Examination Regarding Credibility

MRE 613 — Prior Statements of Witnesses

MRE 801(d) — Attacking and Supporting Credibility of Declarant
A. Four Classic Ways to Impeach a Witness

¢ Interest or bias, MRE 611(b).

¢ Character or reputation for veracity, MRE 608(a) (opinion and
reputation), and MRE 608(b) (specific instances);

¢ Prior conviction of acrime, MRE 609; and

¢ Prior inconsistent material statement, MRE 613, MRE 801(d)(1)(A),
MRE 801(d)(2) and MRE 806.

MRE 707 covers the impeachment of an expert by use of alearned treatise.
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B.

Impeachment on Collateral Matters

“It is awell-settled rule that a witness may not be impeached by
contradiction on matters which are purely collateral. What is a
collateral matter depends upon the issue in the case. The purpose
of the doctrine is closely related to the goals of the prejudicerule,
MRE 403, and generally the same factors which are employed to
determine whether evidence isinadmissible under 403 are used to
determine whether extrinsic evidence should be alowed for
impeachment purposes.” Cook v Rontal, 109 Mich App 220, 229
(1981). [Citations omitted.]

Also see People v Guy, 121 Mich App 592, 604-605 (1982); People v Rosen,
136 Mich App 745, 758 (1984); and People v Vasher, 449 Mich 494, 504
(1995).

Interest, Bias, & Motive—MRE 401 and 611

Theinterest or bias of awitnessis aways relevant. People v Field, 290 Mich
173, 178 (1939). Generdly, the court has broad discretion to permit
guestioning to show interest, bias or motive on the part of awitness. People v
Richmond, 35 Mich App 115, 121 (1971). There is no specific MRE that
covers this form of impeachment, but MRE 401and 611 seem applicable.

Where the investigator had previously been acquitted of first-degree criminal
sexual conduct against his daughter, the prosecutor was allowed to question
the investigator about the acquittal to show his bias as a witness for the
defendant. People v Layher, 238 Mich App 573 (1999), 464 Mich 756, 764-
765 (2001).

Character and Reputation—MRE 608

Except for the three exceptions listed in MRE 404(a), and the exceptions
under MRE 404(b), evidence of character is generally inadmissible to prove
conduct. Where character is relevant it is proved by reputation or opinion
evidence and where essential, specific instances of conduct are admissible.
MRE 608(a) codifies the common law rule regarding impeachment of a
character witness. MRE 608(b) bars extrinsic evidence, except on cross-
examination, in the discretion of the court, if probative of a witness's
character for truthfulness.

It is not proper to ask a witness to comment or provide an opinion on the
credibility of another witness. People v Buckey, 424 Mich 1, 17 (1985).
Likewise, expert testimony regarding the credibility of awitnessisimproper.
Franzel v Kerr Manufacturing Co, 234 Mich App 600, 622 (1999).
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Under MRE 608(a), it is appropriate for a witness to offer opinion evidence *See Section
regarding another witness's character* for truthfulness. Although MRE | 213regarding
608(b) prohibits the admission of extrinsic evidence regarding specific ZC%r:r?g
instances of the first witness's conduct, the rule clearly permits the cross-

examination of the witness regarding matters such as an alleged fase
affidavit. Limiting cross-examination on such matters is an abuse of
discretion. People v Brownridge, 225 Mich App 291, 297 (1997).

E. Prior Conviction of a Crime, Pleas, and Plea Discussions
— MRE 410, MRE 803(22), and MRE 609

MRE 410, “Inadmissibility of Pleas, Plea Discussions, and Related
Statements,” providesthat pleas and pleadiscussionsare not admissible, with
exceptions.

MRE 803(22), “Judgment of previous conviction” states:

“Evidence of afinal judgment, entered after atrial or upon a plea
of guilty (or upon apleaof nolo contendere if evidence of the plea
isnot excluded by MRE 410), adjudging a person guilty of acrime
punishable by death or imprisonment in excess of one year, to
prove any fact essential to sustain the judgment, but not including,
when offered by the state in a criminal prosecution for purposes
other than impeachment, judgments against persons other than the
accused. The pendency of an appeal may be shown but does not
affect admissibility.”

MRE 609, “Impeachment by Evidence of Conviction of Crime,” states:

“(A) Genera Rule. For the purpose of attacking the credibility of
awitness, evidence that the witness has been convicted of acrime
shall not be admitted unless the evidence has been €licited from
the witness or established by public record during cross
examination, and

“(2) the crime contained an element of dishonesty or false
statement, or

“(2) the crime contained a element of theft, and

“(A) the crime was punishable by imprisonment in
excess of one year or death under the law under
which the witness was convicted, and

“(B) the court determines that the evidence has
significant probative value on the issue of
credibility and, if the witness is the defendant in a
criminal trial, the court further determines that the
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probative value of the evidence outweighs its
prejudicial effect.”

See People v Jones (On Rehearing After Remand), 228 Mich App 191, 201
(1998).

Where the transcript of an unavailable witness's preliminary examination
testimony is properly admitted against the defendant at trial, the trial court
must also permit the defendant to introduce evidence of the witness's prior
criminal record for impeachment purposes. Vasquez v Jones, 496 F3d 564
(CA 6, 2007).

1. Test for Admissibility

MRE 609 prohibits the admission of evidence of withess' criminal conviction
unless the following circumstances exist:

¢ The evidence is dlicited from the witness or established by public
record during cross-examination; and

¢ The crime contained an element of dishonesty or false statement, in
which case it is automatically admissible under the “bright line” test
of People v Allen, 429 Mich 558, 605 (1988), or

¢ The crime contained an element of theft and is punishable by
imprisonment for more than one year; and

¢ The court makesthe further findings specified by MRE 609 (a)(2) and
(b) (a determination of the significant probative value on credibility
and, if it is a criminal defendant, if probative value outweighs the
prejudicial effect).

2. Discretionary Admissibility

To determine discretionary admissibility of a prior conviction involving an
element of theft decide:

Probative value, M RE 609(a)(2) and (b);

¢ Doesthe prior conviction contain an element of theft?
¢ Wasthe crime punishable by imprisonment in excess of one year?

¢ Haslessthan 10 years elapsed since the date of conviction or release,
whichever is later, MRE 609(c)?

¢ Thedegreeto which aconviction of the crimeisindicative of veracity.

¢ Does the evidence have significant probative value on the issue of
credibility?

Weigh preudicial effect, MRE 609(a)(2)(B) and (b);
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¢ Determine the prior conviction’s similarity to the charged offense?

* The more similar the prior offense, the greater the prejudice and
vice versa.

¢ Possible effects on the decisional process if admitting the evidence
causes adefendant to elect not to testify. The prosecutor is not
required, in all cases, to seek aruling on the use of prior convictions
before the defendant testifies. See Peoplev Nelson, 234 Mich App
454, 463 (1999).

¢ Determine whether the evidence has significant probative value on the
issue of credibility and, if the witness is the defendant in a criminal
case, if the probative value of the evidence outweighs its prejudicial
effect. MRE 403.

3. Notice of Intent to Impeach Defendant

The burden is not on the prosecutor in all cases to initiate a ruling regarding
the use of a defendant’s prior convictions before the defendant testifies.
People v Nelson, 234 Mich App 454, 463 (1999). However, a request for a
prior ruling is the prudent course, especialy if the use of the prior conviction
is discretionary. See MRE 609(b).

4., Use

The use of such evidence should be strictly limited to itsintended purpose of
impeachment. See People v Jones, 228 Mich App 191, 200-203 (1998).

Evidence of a defendant’s prior criminal conviction can be introduced in a
subsequent civil case based on the same conduct. See Waknin v Chamberlain,
467 Mich 329, 330 (2002), which analyzed the issue under MRE 403.

M Civ Jl 5.03, Impeachment by Prior Conviction of Crime, states:

“In deciding whether you should believe a witness you may take
into account the fact that [he / or / she] has been convicted of a
crime and give that fact such weight as you believe it deserves
under the circumstances.”

CJl 2d 3.4, Defendant—Impeachment by Prior Conviction, states:

“(1) Thereis evidence that the defendant has been convicted of a
crimein the past.

“(2) You may consider this evidence only in deciding whether you
believe the defendant is a truthful witness. Y ou may not useit for
any other purpose. A past conviction is not evidence that the
defendant committed the alleged crime in this case.”
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5. Prior Guilty Plea

The testimony given by a defendant at a prior guilty plea to one charge is
admissible as substantive evidence in the subsequent trial on another charge,
absent any indication that the prior testimony was given under compulsion,
notwithstanding the fact that such evidence might tend to show the
commission of another crime. People v Plato, 114 Mich App 126 (1981).

6. Prior Arrests

A trial court may allow inquiry into prior arrests or charges for the purpose of
establishing witness bias where, in its sound discretion, the trial court
determines that the admission of evidenceis consistent with the safeguards of
the Michigan Rules of Evidence. People v Layher, 464 Mich 756, 768 (2001).
This decision modifies the holding in People v Falkner, infra, which held
“that in the examination or cross-examination of any witness, no inquiry may
be made regarding prior arrests or charges against such witness which did not
result in conviction; neither may such witness be examined with reference to
higher original chargeswhich have not resulted in conviction, whether by plea
or trial.” People v Falkner, 389 Mich 682, 695 (1973).

“[W]e believe that an exception to that rule exists where, as here,
the evidence is being offered to show the witness' interest in the
matter, his bias or pregudice, or his motive to testify fasely
because that witness has charges pending against him which arose
out of the same incident for which defendant ison trial.” Peoplev
Yarbrough, 183 Mich App 163, 165 (1990).

7. Standard of Review

The decision whether to allow impeachment by evidence of aprior conviction
is within the trial court’s sound discretion and will not be reversed absent
abuse of that discretion. People v Coleman, 210 Mich App 1, 6 (1995).
However, “[t]he erroneous admission of evidence of a prior conviction is
harmless error where reasonable jurors would find the defendant guilty
beyond a reasonable doubt even if evidence of the prior conviction had been
suppressed.” Coleman, supra at 7. Also see People v Parcha, 227 Mich App
236, 247-248 (1997).

The defendant must testify to preserve for review the issue of improper
impeachment. People v Finley, 431 Mich 506, 526 (1988).

Prior Inconsistent Statements—MRE 613 and MRE 801(D)

1. Generally Admissible for Impeachment*
Prior inconsi stent statements, verbal or otherwise, may be used to impeach the

credibility of any witness, including the defendant, on material matters.
Peoplev Pope, 8 Mich App 231, 237 (1967), MRE 613, and MRE 801(d). The
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prior statement is not hearsay as it is not offered to prove the truth of the
matter asserted, but only to prove that the witness in fact made the statement.
People v Rogers, 388 Mich 513 (1972); Merrow v Bofferding, 458 Mich 617
(1998). The court must give a cautionary instruction that a prior inconsistent
statement is not substantive evidence. People v Durkee, 369 Mich 618, 627
(1963). The cautionary instruction is CJI 2d 4.5.

The proper foundation for the statement must be laid. To introduce
impeaching testimony, the witness to be impeached must be asked whether he
or she made the statement in question to a certain person at a certain time and
place and upon denial of the witness, that he or she made the statement at the
time and place specified, or upon his or her refusal to admit same, a sufficient
foundation has been laid for impeaching testimony. Rogers v Blandon, 294
Mich 699, 706-707 (1940). See also Westphal v American Honda, 186 Mich
App 68, 71 (1990) and People v Parker, 230 Mich App 337 (1998).

Even where a defendant’s prior inconsistent statement was dlicited in
violation of the Sixth Amendment, admission of the statement is generally
permitted when it is offered asimpeachment testimony. Kansasv Ventris, 556
US__ ,  (2009). In Ventris, the defendant was charged with murder and
aggravated robbery. Ventris, supraat . When the defendant took the stand,
he testified that the crimes were not his fault. 1d. at ___ . The prosecution
attempted to present testimony from an informant, planted in the defendant’s
jail cell by police officers, that the defendant admitted to robbing and shooting
the victim. Id. at ___ . The Kansas Supreme Court ultimately held that the
infformant’s testimony was inadmissible for any reason, including
impeachment. Id. at . The United States Supreme Court disagreed and
concluded:

“Once the defendant testifies in a way that contradicts prior
statements, denying the prosecution use of ‘the traditiona truth-
testing devices of the adversary process,” Harris[v New York, 401
US 222, 225 (1971)], isahigh price to pay for vindication of the
right to counsel at the prior stage.

“On the other side of the scale, preventing impeachment use of Massiah v
statements taken in violation of Massiah [v United Sates, 377 US United States,
201, 206 (1964)*] would add little appreciable deterrence. o aggf)l'
Officers have significant incentive to ensure that they and their quarantees a
informants comply with the Constitution’s demands, since defendant’s
statements lawfully obtained can be used for all purposes rather i:}?ﬂdmem
than simply for impeachment. And the ex ante probability that fight to counsel
evidence gained in violation of Massiah would be of use for during
impeachment is exceedingly small. An investigator would have to interrogation by
anticipate both that the defendant would choose to testify at trial fr‘]’}’orcemem
(an unusual occurrence to begin with) and that he would testify officers or their
inconsistently despite the admissibility of his prior statement for agents.

impeachment.” Ventris, supraat .
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In medical malpractice cases, when an expert’'s tria testimony is not
consistent with statements appearing in the expert’s affidavit of merit, the
affidavit of merit constitutes a prior inconsistent statement and is admissible
at trial for impeachment purposes. Barnett v Hidalgo, 478 Mich 151, 164
(2007).

2. An Exception

Evidence of a prior inconsistent statement of the witness may generaly be
used to impeach awitness, even if it tends to directly incul pate the defendant.
However, People v Stanaway, 446 Mich 643, 692-693 (1994) provides “[4]
prosecutor cannot use a statement that directly tends to inculpate the
defendant under the guise of impeachment when there is no other testimony
from the witness for which his credibility is relevant to the case.” People v
Kilbourn, 454 Mich 677, 682 (1997).

“Therule set forth in People v Sanaway[ 446 Mich 643 (1994)] is
that the impeachment should be disallowed when (1) the substance
of the statement purportedly used to impeach the credibility of the
witness is relevant to the central issue of the case, and (2) thereis
no other testimony from the witness for which his credibility was
relevant to the case. This is a very narrow rule. . . .” People v
Kilbourn, 454 Mich 677, 683 (1997).

3. Inconsistent Statements

Inconsistent statements that can be used for impeachment are not limited to
diametrically opposed answers but may be found in evasive answers, inability
torecall, silence, or changes of position. People v Chavies, 234 Mich App 274
(1999).

“Where a witness merely states that he does not remember he cannot be
impeached by the showing of former statements regarding the facts which he
claims not to have remembered. In any event the introduction of such prior
statements would be of no value as affirmative evidence of the facts stated but
would only serve to impeach the statement that the witness does not now
remember. Thus there would be no introduction of any positive evidence by
the admission of the former statements concerning the facts of the accident.”
People v Durkee, 369 Mich 618, 625 (1963). However, if the court concludes
that a witness' inability to remember is a “mere sham” the witness prior
testimony may be read into the record for impeachment and substantive
purposes because the witness is unavailable. People v Walton, 76 Mich App
1, 5(1977); People v Johnson, 100 Mich App 594, 598 (1980). See dlso MCL
768.26 (Evidence Former Testimony).
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4. Intrinsic Impeachment

MRE 613(a) provides that when a witness is being examined about a prior
statement, the statement need not be shown, nor its contents disclosed to the
witness, but on request it must be shown to opposing counsel and the witness.

5. Extrinsic Impeachment

MRE 613(b) provides that extrinsic evidence of awitness' prior inconsistent
statement is not admissible unless the witness is given an opportunity to
explain or deny the statement and the opposite party is given an opportunity
to interrogate the witness about the statement, or the interest of justice
requires otherwise. Thisrule does not apply to admissions of party opponents

pursuant to MRE 801(d)(2).

6. Deposition Testimony* *See Secion
_2.30(A) for

A guestion by question approach is the appropriate method to introduce 'tﬂ?[]"s‘:tg{” on

deposition testimony into evidence in order to impeach a witness with his | geposition
former testimony. Socha v Passino, 405 Mich 458, 469 (1979). The trial testimony at
judge’ srefusal to admit entire deposition transcripts was not reversible error. trial.

Id. at 470.

7. Collateral Matter

Extrinsic evidence may not be used to impeach a witness on a collateral
matter. People v Rosen, 136 Mich App 745, 758 (1984). “There are three
kinds of factsthat are not considered to be collateral. Thefirst consists of facts
directly relevant to the substantive issues in the case. The second consists of
facts showing bias, interest, conviction of crime and want of capacity or
opportunity for knowledge. The third consists of any part of the witness's
account of the background and circumstances of amaterial transaction which
asamatter of human experience he would not have been mistaken about if his
story were true.” People v Guy, 121 Mich App 592, 604-605 (1982). Also see
People v LeBlanc, 465 Mich 575, 589-590 (2002).

8. Prior Consistent Statement

Prior consistent statements may be offered pursuant to MRE 801(d)(1)(B) to
rebut an express or implied charge that the declarant recently fabricated the
statement or a charge of improper influence or motive. See Tome v United
Sates, 513 US 150 (1995); People v Jones, 240 Mich App 704, 706-707
(2000); People v Brownridge, 225 Mich App 291 (1997).

G. Impeachment of Hearsay Declarants—MRE 806

MRE 806 allows, but does not require, a hearsay declarant’s inconsistent
statement to be admitted as impeachment evidence. People v Blackston, 481
Mich 451, 460-461 (2008). Evidence that may be admissible under MRE 806
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“is dtill subject to the balancing test under MRE 403 or its equivalent.”
Blackston, supra at 461. In Blackston, the defendant argued that thetrial court
erred in refusing to admit at his second trial the statements made by two
witnesses in which the witnesses recanted the testimony from they gave at
defendant’ sfirsttrial. 1d. at 457, 460. The Michigan Supreme Court found that
the trial court’s decision to exclude evidence of the witnesses' recantations
“was principled and supported by Michigan law.” Id. at 463. Because the
impeachment evidence was highly preudicia to the prosecution and
cumulative, and because a significant amount of untainted evidence existed
against the defendant, the trial court did not err when it refused to admit the
evidence. Id. at 473.

3.8 Refreshing Recollection
MRE 106 — Remainder of or Related Writings or Recorded Statements
MRE 612 — Writing or Object Used to Refresh Memory

MRE 803(5) — Hearsay Exceptions; Availability of Declarant Immaterial;
Recorded Recollection

This Section provides an overview of MRE 612, 106, and 803(5). It does not
address the issue of impeaching a witness by prior inconsistent statements.
See Section 2.28 for a discussion of impeaching a witness with prior
inconsistent statements.

A. Remainder of Related Writings or Recorded Statements—
MRE 106

MRE 106 states:

“When a writing or recorded statement or part thereof is
introduced by a party, an adverse party may require the
introduction at that time of any other part or any other writing or
recorded statement which ought in fairness to be considered
contemporaneously with it.”

B. Writing or Object Used to Refresh Memory—MRE 612

1. While testifying

“If, while testifying, a witness uses a writing or object to refresh
his or her memory, an adverse party is entitled to have the writing
or object produced at trial, hearing, or deposition in which the
witnessistestifying.” MRE 612(a).
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2. Before testifying

“If, before testifying, awitness uses awriting or object to refresh
memory for the purpose of testifying and the court initsdiscretion
determines that the interests of justice so require, an adverse party
is entitled to have the writing or object produced, if practicable, at
thetrial, hearing, or deposition in which the witnessistestifying.”
MRE 612(b).

3. Terms and conditions of production and use

“A party entitled to have a writing or object produced under this
ruleis entitled to inspect it, to cross-examine the witness thereon,
and to introduce in evidence, for their bearing on credibility only
unless otherwise admissible under these rules for another purpose,
those portions which relate to the testimony of the witness. If
production of the writing or object at the trial, hearing, or
deposition is impracticable, the court may order it made available
for ingpection. If it is claimed that the writing or object contains
matters not related to the subject matter of the testimony the court
shall examine the writing or object in camera, excise any portions
not so related, and order delivery of the remainder to the party
entitled thereto. Any portion withheld over objections shall be
preserved and made available to the appellate court in the event of
an appeal. If awriting or object isnot produced, made availablefor
inspection, or delivered pursuant to order under thisrule, the court
shall make any order justice requires, except that in criminal cases
when the prosecution elects not to comply, the order shall be one
striking the testimony or, if the court in its discretion determines
that the interests of justice so require, declaring a mistrial.” MRE
612(c).

C. Method of Refreshing Recollection of Withess—MRE 612

In People v Favors, 121 Mich App 98 (1982), a criminal sexual conduct trial,
the juvenile complainant recalled only part of her description of defendant’s
apartment, even after reviewing her prior statement. The prosecutor further
attempted to refresh her memory by reading the prior statement into evidence.
The Court of Appeals held that this method of refreshing recollection was
improper, stating:

“Where the memory of a witness is to be refreshed, it is not
necessary and is often highly prejudicial to permit the jury to hear
the substance of the statement to be employed. Where memory or
recollection is being refreshed, the material used for that purpose
is not substantive evidence. Rather, the material is employed to
simply trigger the witness's recollection of the events. That
recollection is substantive evidence and the material used to
refreshisnot . . . . The substance of the statement used to refresh
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isadmissible only at the instance of the adverse party. MRE 612.”
Id. at 109.

However, the Court held the error to be harmlessin light of the overwhelming
evidence against defendant. Id.

An attorney usually refreshes awitness' s recollection with awriting intended
to stimulate recollection. The writing should be used only when the witness's
present memory is exhausted.

. Rule of Completeness—MRE 106

MRE 106 states what is commonly known as the rule of completeness. It
permits opposing counsel to require introduction of complete portions of
writings or recordings. The policy behind the rule is two-fold: (a) to avoid
matters being taken out of context, resulting in false or misleading
impressions; and (b) to provide the opposing attorney an opportunity to cure
any prejudice created by a lack of context through later introduction of
missing evidence.

For example, in May v William Beaumont Hospital, 180 Mich App 728
(1989), plaintiff’s counsel was entitled to object to defense counsel reading
only portions of a deposition when impeaching witnesses on cross-
examination. Plaintiff’s counsel could request the defense counsel to read
other portions of the deposition that should have been contemporaneously
considered by the jury in the name of fairness.

. Introducing a Past Recorded Recollection—MRE 803(5)

Recorded Recollection.*

“A memorandum or record concerning a matter about which a
witness once had knowledge but now has insufficient recollection
to enable the witnessto testify fully and accurately, shown to have
been made or adopted by the witness when the matter wasfreshin
the witness memory and to reflect that knowledge correctly. If
admitted, the memorandum or record may be read into evidence
but may not itself be received as an exhibit unless offered by an
adverse party.” MRE 803(5).

A writing may be used to refresh awitness's memory under MRE 612, but if
the memory is not refreshed and the writing qualifies as a recorded
recollection under MRE 803(5), it may be read into evidence or received as
an exhibit if offered by an adverse party.

In Hewitt v Grand Trunk W R Co, 123 Mich App 309, 321 (1983), the Court
of Appeals, quoting Jaxon v Detroit, 379 Mich 405, 413 (1967), listed five
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foundational requirements that must be fulfilled before a document can be
admitted under MRE 803(5):

(a) a showing that the witness has no present recollection of the
facts,

(b) a showing that the witness memory is not refreshed upon
reference to the document;

(¢) ashowing that the document is an original memorandum made
by the witness from personal observation;

(d) a showing that the document was prepared by the witness
contemporaneously with the event and was an accurate recording
of the occurrence; and,

(e) a showing that the substance of the proffered writing is
otherwise admissible.

More recently, in People v Daniels, 192 Mich App 658 (1991), the Court of
Appeal s determined that the following foundational requirements must be met
before a memorandum or writing may be admitted into evidence under MRE
803(5).

“Documents admitted pursuant to this rule must meet three
requirements (1) the document must pertain to matters about
which the declarant once had knowledge; (2) the declarant must
now have an insufficient recollection as to such matters; and (3)
the document must be shown to have been made by the declarant
or, if made by one other than the declarant, to have been examined
by the declarant and shown to accurately reflect the declarant’s
knowledge when the matters were fresh in his memory. [People v
JD Williams, 117 Mich App 505, 508-509, 324 NW2d 70
(1982).]” Daniels, supra at 667-668.

While the requirements in both cases are quite similar, it is uncertain why the
Daniels court failed to address requirements set forth in Hewitt.

In Hewitt, supra at 320-322, a wrongful death action, the trial court
improperly admitted a police report that contained eyewitnesses statements
concerning the accident in question. The content of the report was based not
on the personal knowledge of the reporting officer but rather the statements of
eyewitnesses who had not adopted the report. Furthermore, the report was not
accompanied by the notes on which it was based.

In Daniels, supra, the declarant testified that she made statements to the
police, who made a report, and that she had signed the statement after it was
read to her. She later contradicted a statement in the report. The contradictory
testimony went to the weight of the evidence but did not bar its admissibility.
However, the court pointed out that the parties had not addressed the fact that
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the report contained a hearsay statement. Rather than resolve the issue, the
court stated that the admission of the police report, if error, was harmless. Id.
at 669-670.

In Echolsv Rule, 105 Mich App 405, 411 (1981), the Court of Appeals held
that a doctor’s report, which was compiled two months after the last of the
patient’ svisits, satisfied the contemporaneous requirement of Hewitt/Jackson
because it was “drafted when the subject matter was fresh in the withess's
memory.” See also, People v Kubasiak, 98 Mich App 529, 536 (1980). The
Echols court also held that the report could have come in under the medical
records exception, MRE 803(4), if the notes had not been lost. Echols, supra
at 411. “Similarly, the report should have been admitted under MRE 803(5).”
Id.

However, in Peoplev Petrella, 124 Mich App 745, 751-752 (1985), acriminal
sexual conduct case, the Court implied that the police officer’s report could
not be admitted into evidence pursuant to MRE 803(5) when the notes used to
prepare the report had been destroyed. They quoted the rule of People v
Rosborough, 387 Mich 183, 194-195 (1972). The Petrella Court held,
however, even though the notes were destroyed the report could be used for
refreshing the officer’s recollection. They quoted People v Matuja, 77 Mich
App 291, 294 (1977), “when, as here, a witness testifies from memory his

recollection having been stirred by awriting, his testimony iswhat he relates,
not the writing.”

Depositions and Interrogatories

MCR 2.302(B)(4)(d) — General Rules Governing Discovery

MCR 2.308 — Use of Depositionsin Court Proceedings

MRE 106 — Remainder of or Related Writings or Recorded Statements
MRE 613 — Prior Statements of Witnesses

MRE 801(d)(2) — Hearsay; Definitions

MRE 803(18) — Hearsay Exception; Deposition Testimony of an Expert
MRE 804(b)(5) — Hearsay Exceptions; Deposition Testimony

M Civ Jl 4.11 — Consideration of Deposition Evidence

. Use of Depositions at Trial

Ordinarily, depositions are considered hearsay. Shields v Reddo, 432 Mich
761, 766 (1989). However, there are exceptions, MRE 801(d)(2), MRE
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803(18) and MRE 804(b)(5). Depositions may be used as long as they are
admissible under the rules of evidence. Shields v Grandstaff, 161 Mich App
175, 178 (1997).

Thetrial court’s use of depositionsis governed by MCR 2.308, subject to the
Michigan Rules of Evidence. The party seeking admission bears the burden
of proof under MCR 2.308(A)(1) and admission is at the discretion of the
court. Shields, supra. If itisused at trial, the deposition must be filed with the
court or made an exhibit. MCR 2.302(H)(1)(b). The jury instruction
explaining deposition evidenceisM Civ J 4.11.

While depositions of an opposing party may be used for any purpose, the
admissibility of such evidence is still controlled and limited by the rules of
evidence. Lenzo v Maren Engineer Corp, 132 Mich App 362, 366 (1984).

A question by question approach is the appropriate method to introduce
deposition testimony into evidence in order to impeach a witness with his
former testimony. Socha v Passino, 405 Mich 458, 469 (1979). The question
by question approach allows counsel to objection to specific questions and the
court to rule upon them. Id. The trial judge's refusal to admit deposition
transcripts was not reversible error. 1d. at 470.

MCR 2.308(C)(3)(a) addresses objections during a deposition:

“(@) Objections to the competency of a witness or to the
competency, relevancy, or materiality of testimony are not waived
by failure to make them before or during the taking of adeposition,
unless the ground of the objection is one which might have been
obviated or removed if presented at that time.”

B. Use of Interrogatories at Trial

The Court of Appedls, in DaFoev Mich Brass & Electric, 175 Mich App 565,
568 (1989), stated:

“The question whether to admit interrogatories at trial is a matter
within the sound discretion of the trial judge. Marchand v Henry
Ford Hospital, 398 Mich 163, 169-170; 247 NwW2d 280 (1976). A
trial judge does not abuse his discretion by refusing to admit
interrogatories at trial which have already been answered by
testimony, or which are irrelevant to the issues. Masters v
Highland Park, 97 Mich App 56, 59-60; 294 NW2d 246 (1980), v
den 409 Mich 937 (1980).”

3.10 Self-Incrimination

US Constitution, Amendment V
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Constitution of 1963, Art 1, Sec 17

MCL 600.2159 — Parties as Witnesses, Depositions, Comment on Failure of
Criminal Defendant to Testify

. Caution to Witness

The following is a suggested script for cautioning a witness:

“1 caution you that under the State and Federal Constitutions, you
cannot be compelled to be a witness against yourself. In other
words, you do not have to give testimony that might incriminate
you. You have aright to be represented by alawyer, and you have
a right to consult with a lawyer about the rights | have just
described.

“If you do not want to answer a question, you may state that you
are asserting your right to remain silent. | may then have to decide
if you can be required to answer.

“Do you understand everything | have told you?

“Do you wish to testify (or continue to testify)?’

If the court should determine that it is necessary to advise the witness' of his
or her Fifth Amendment rights, the advice should be given out of the presence
of the jury. People v Avant, 235 Mich App 499, 512-517 (1999).

Thereisno requirement that there be an on-the-record waiver of adefendant’s
right to testify. People v Harris, 190 Mich App 652, 661 (1991). The tria
court has no duty to inquire into the defendant’ s waiver of the right to testify.
People v Bell, 209 Mich App 273, 277 (1995).

The Fifth Amendment right against self-incrimination does not apply to a
defendant’s untruthful testimony. People v Bassage, 274 Mich App 321
(2007). The right against self-incrimination protects a person from
incriminating him- or herself for a crime already committed. Because a
defendant commits a current crime when he or she decides to present false
testimony (perjury), the Fifth Amendment does not apply to the perjured
testimony.

. Assertion of Privilege*

Privilege Against Self-Incrimination. In People v Dyer, 425 Mich 572, 578-
579 (1986), the Supreme Court discussed the privilege against self-
incrimination:

“Thisprivilege is held by the witness. However, the witnessis not
the solejudge of whether the testimony isor may be incriminating.
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The constitutional privilege against self-incrimination must not be
asserted by awitnesstoo soon, that is, wherethereisno reasonable
basis for awitness to fear incrimination from questions which are
merely preliminary. However, atrial court may compel awitness
to answer a question only where the court can foresee, as a matter
of law, that such testimony could not incriminate the witness.”
[Citations omitted.]

In general, a witness cannot in advance of questioning make a blanket
assertion of his or her Fifth Amendment right against self-incrimination.
United Sates v Highgate, 521 F3d 590, 594 (CA 6, 2008). Furthermore,
where a witness does make a blanket assertion of the right, atrial court must
determine whether the witness's silence isjustified; that is, the court must

determine whether “the claimed privilege is grounded on a reasonable fear of
prosecution.” Id. at 593. In Highgate, the trial court erred when it failed to
inquire into the scope and legitimacy of the witness's claimed privilege, but
the error was harmless. Id. at 594. In reviewing the trial court’s decision, the
Sixth Circuit recognized that an inquiry is futile when it is clear that the
witness intends to assert the privilege in response to any question asked. Id.
Because the witness' s testimony “would not have altered the jury’ sverdict in
light of the overwhelming evidence of guilt[,]” the trial court’s decision was
affirmed. 1d. at 595.

In People v Poma, 96 Mich App 726, 731 (1980), the court held that when a
witness on the stand asserts his or her Fifth Amendment privilege prejudice
may result to the defendant because often ajury will illogically infer guilt. The
Court stated the following:

“Great care should be exercised by both the trial court and the
prosecution to prevent such inferences and to preserve a
defendant’ sright to afair trial. When the court is confronted with
a potential witness who is intimately connected with the criminal
episode at issue, protective measure must be taken. The court
should first hold a hearing outside the jury’ s presence to determine
if the intimate witness has a legitimate privilege, as was done in
the instant case. This determination should be prefaced by an
adequate explanation of the self-incrimination privilege so the
witness can make a knowledgeable choice regarding assertion. . .
. Wedo not believe that the burden of comprehending the privilege
should rest with the witness; the responsibility of informing must
be the court’s.” 1d. [Citations omitted.]

It is improper to call a witness knowing they will assert their Fifth
Amendment privilege. Peoplev Dyer, 425 Mich 572, 580-583 (1986); People
v Poma, 96 Mich App 726, 733 (1980); and People v Paasche, 207 Mich App
698, 708-712 (1994).
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In Phillipsv Diehm, 213 Mich App 389, 399-400 (1995), the Court of Appeals
stated:

“The privilege against self-incrimination not only permitsaperson
to refuse to testify against himself[or herself] at acrimina tria in
which he[ or she] is adefendant, but also permits him[ or her] not
to answer official questions put to him[ or her] in any other
proceeding, civil or crimina, forma or informal, where the
answers might incriminate him[ or her] in future criminal
proceedings. Allen v lllinois, 478 U.S. 364, 368; 106 SA.Ct. 2988;
92 L.Ed.2d 296 (1986); In re Sricklin, 148 Mich. App. 659, 663;
384 N.W.2d 833 (1986). However, the Fifth Amendment does not
forbid adverse inferences against partiesto civil actions when they
refuse to testify in response to probative evidence offered against
them: the amendment does not preclude the inference where the
privilege is clamed by a party to a civil cause. Baxter v
Palmigiano, 425 U.S. 308, 318; 96 S.Ct. 1551; 47 L.Ed.2d 810
(1976).”

A guilty plea does not waive the privilege against self-incrimination at
sentencing. Mitchell v United Sates, 526 US 314 (1999).

D. Evidence of Silence

“[T]herule of [PeopleV] Bigge, [288 Mich 417 (1939)], like MRE
801(d)(2)(B), concerns tacit admissions. ‘ The Bigge rule denies
admissibility [of tacit admissions] because the inference of
relevancy rests solely on the defendant’ s failure to deny.’” [People
v] McReavy, [436 Mich 197, 213 (1990)]. Bigge precludes the
admission of a defendant’s silence in the face of accusation as
substantive evidence of his guilt. The Court has clarified that a
defendant’s prearrest silence is admissible for impeachment
purposes. People v Cetlinski (After Remand), 435 Mich 742, 757,
460 NW2d 534 (1990). Celinski held:

‘[N]Jonverbal conduct by a defendant, a failure to come
forward, is relevant and probative for impeachment
purposes when the court determines that it would have
been ‘natural’ for the person to have come forward with the
exculpatory information under the circumstances.’ [Id. at
760.] People v Cetlinski (After Remand), 435 Mich 742,
757 (1990) (internal citations omitted). People v Hackett,
460 Mich 202, 213 (1999).

“Theissue of prearrest silenceisone of relevance. Id. at 757.

* * %
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“Bigge’ sapplication islimited to tacit admissions, in theform of a
defendant’ s failure to deny an accusation. Tacit admissions under
the Bigge rule may not be used as substantive evidence of a
defendant’s guilt. A criminal defendant’s failure to respond to an
accusation is not probative evidence of the truth of the accusation.

“We conclude that Bigge is inapplicable to the resolution of this
case. The silence referenced by the prosecutor did not occur in the
face of an accusation. There is simply no statement that
defendant’s silence can be construed as tacitly adopting.” People
v Hackett, 460 Mich 202, 213-215 (1999).

Where defendant did not directly admit his involvement, his responsive
answersto some questions, i.e., that hislandlord was not involved, that hewas
not saying that he was not involved, and that he would “clear it al up
tomorrow,” were tacit indications of guilty knowledge. These are statements
of a party opponent under MRE 801(d)(2)(A), which are admissible if
relevant. People v McReavy, 436 Mich 197, 213 (1990).

Additionally, a cellmate’'s testimony regarding a nonverbal response by the
defendant to an inquiry regarding her admission of guilt was not use of silence
as substantive evidence of guilt contrary to the Fifth Amendment. Rather, it
related part of a conversation in which the defendant actively took part, and,
thus, was admissible. People v Bushard, 444 Mich 384 (1993).

3.11 Lay Opinions
MRE 701 — Opinion Testimony by Lay Witnesses
A. Distinction Between Lay and Expert Testimony

The Michigan Court of Appeals noted the difference between testimony by a
lay witness and expert witness in Richardson v Ryder Truck Rental, Inc, 213
Mich App 447, 455 (1995):

“Lay witness testimony in the form of an opinion is permitted
where it isrationally based on the witness' perception and helpful
to a clear understanding of the witness testimony or the
determination of afact at issue. MRE 701. An expert witness is
one who has been qualified by knowledge, skill, experience,
training, or education and is used where scientific, technical, or
other specialized knowledge will assist the trier of fact to
understand evidence or determine afact at issue. MRE 702.”
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B. Physical Observation

“Any witness is qualified to testify asto his or her physical observations and
opinions formed as aresult of them.” Lamson v Martin (After Remand), 216
Mich App 452, 459 (1996).

. Property

A lay witness may testify about the value of his or her real property, Grand
Rapids v Terryberry Co, 122 Mich App 750, 754-756 (1983), or personal
property, People v Watts, 133 Mich App 80, 83-84 (1984). Also see MRE
1101(8) regarding hearsay on value at a preliminary examination.

For purposes of MRE 1101(b)(8), “ownership” of property includes the right
to sell that property. Therefore, an out-of-court statement made by a
nonexpert regarding a defendant’s right to convey a piece of property is
admissible at a defendant’ s preliminary examination for a crime related to the
defendant’ s authority to sell the property. People v Caban, 275 Mich App 419
(2007).

. Medical Opinions

On medical questions, alay witness may testify to what he or she knows, if
the medical question does not need to be established by expert medical
testimony. For example, alay witness may testify to something simple he or
she could observe, like his or her bone was broken because of an accident.
However, he or she may not be qualified to testify to the causal link between
the injury and an accident in more complicated cases, such as when it is
necessary to determine whether an incident exacerbated a prior injury and
required surgery. See Gibson v Traver, 328 Mich 698, 702 (1950); Walton v
Gallbraith, 15 Mich App 490 (1969); Leavesly v Detroit, 96 Mich App 92
(1980); and Howard v Feld, 100 Mich App 271, 273-274 (1980).

Scientific Expert Testimony

MCL 600.2164 — Expert Witnesses

MCL 600.2955 — Scientific or Expert Opinion or Evidence
MRE 702 — Testimony by Experts

MRE 703 — Bases of Opinion Testimony by Experts

MRE 704 — Opinion on Ultimate Issue

MRE 705 — Disclosure of Facts or Data Underlying Expert Opinion
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MRE 706 — Court-Appointed Experts
MRE 707 — Use of Learned Treatises for Impeachment

MRE 803(18) — Hearsay Exception for Deposition Testimony of an Expert
A. Statute

MRE 702 provides the standard for admissibility of expert testimony:

“If the court determines that scientific, technical, or other
specialized knowledge will assist thetrier of fact to understand the
evidence or to determine afact in issue, awitness qualified as an
expert by knowledge, skill, experience, training, or education may
testify thereto in the form of an opinion or otherwise if (1) the
testimony is based on sufficient facts or data, (2) the testimony is
the product of reliable principles and methods, and (3) the witness
has applied the principles and methods reliably to the facts of the
case.”

The staff comment to amended MRE 702 states as follows:

“The July 22, 2003, amendment of MRE 702, effective January 1,
2004, conformsthe Michigan ruleto Rule 702 of the Federal Rules
of Evidence, as amended effective December 1, 2000, except that
the Michigan rule retains the words ‘the court determines that’
after the word ‘If’ at the outset of the rule. The new language
requires trial judges to act as gatekeepers who must exclude
unreliable expert testimony. See Daubert v Merrell Dow
Pharmaceuticals, Inc, 509 US 579; 113 S Ct 2786; 125 L Ed 2d
469 (1993), and Kumho Tire Co, Ltd v Carmichael, 526 US 137;
119 S Ct 1167; 143 L Ed 2d 238 (1999). The retained words
emphasize the centrality of the court's gatekeeping role in
excluding unproven expert theories and methodologies from jury
consideration.”

Daubert applies to scientific expert testimony; Kumho Tire applies Daubert
to nonscientific expert testimony (e.g., testimony from social workers and
psychologists or psychiatrists). Daubert, supra, 509 US at 59394, contains a
nonexhaustive list of factors for determining the reliability of expert
testimony, including testing, peer review, error rates, and acceptability within
the relevant scientific community. See also MCL 600.2955, which governs
the admissibility of expert testimony in tort cases, and which containsalist of
factors similar to the list in Daubert.
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B. Daubert Test

Effective January 1, 2004, Michigan adopted the Daubert test with the
amendment of MRE 702.

In determining the admissibility of scientific evidence, the court, as
gatekeeper, should consider (1) whether the scientific theory or technique can
be tested and has been tested, and (2) whether there has been peer review or
publication of the theory or techniqgue. Daubert v Merrell Dow
Pharmaceuticals, Inc, 509 US 579 (1993). However, an expert witness's
failure to identify any medical or scientific literature in support of his or her
testimony does not necessarily suggest that the expert’s opinion is unreliable
or inadmissible. People v Unger, 278 Mich App 210, __ (2008). In Unger,
the Michigan Court of Appealsnoted, “[1]tisobviousthat not every particular
factual circumstance can be the subject of peer-reviewed writing. There are
necessarily novel cases that raise unique facts and have not been previously
discussed in the body of medical texts and journals.”Id. at . The U.S.
Supreme Court has applied Daubert to all expert evidence. Kumho Tire Co,
Ltd v Carmichael, 526 US 137 (1999). ‘ The Court in Daubert, concludes the
gatekeeper discussion by indicating that “general acceptance” still has a
bearing on the inquiry. . . . The Daubert Court’s final observation is aso
pertinent here:*[T]he Rules of Evidence — especially Rule 702 — do assign
to thetrial judge the task of ensuring that an expert’ s testimony both rests on
a reliable foundation and is relevant to the task at hand.”” Berry v City of
Detroit, 25 F3d 1342 (6th Cir 1994), (quoting Daubert at 2799). The decision
to admit or exclude such evidence is reviewed for an abuse of discretion.
General Electric Co v Joiner, 522 US 136 (1998).

. Number

No more than three experts on the sameissue are allowed on either side unless
the court, exercising its discretion, permits more. MCL 600.2164(2).

. Undisclosed Experts

In determining whether to allow undisclosed expert testimony, the court of
appeals has provided alist of factors for judges to use in imposing sanctions.
Dean v Tucker, 182 Mich App 27, 32-33 (1990). The sanction of barring the
expert’s testimony should be exercised with caution. Id. at 32. See also
Richardson v Ryder Truck Rental, Inc, 213 Mich App 447, 451 (1995).

. Fees

Unless the court determines a witness is an expert witness, they shall only
receive ordinary witness fees. MCL 600.2164. Once the court has determined
awitnessis qualified as an expert, the denial of expert witness feesin excess
of the ordinary witness fees was an abuse of discretion. Nostrant v
Chezmemai, Inc, 207 Mich App 334, 342 (1994). Contingency fees are
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prohibited for expert witnesses in medical malpractice cases. MCL
600.2169(4).

Even where an expert witness does not testify, the prevailing party may still
recover expert witness fees for the cost of preparing the witness. Peterson v
Fertel, 283 Mich App 232, 241 (2009).

F. Discovery

I dentity. Expertswho are expected to testify at trial must beidentified and are
subject to discovery. MCR 2.302(B)(4). Presumably, a party is not required to
disclose experts informally consulted or who will not testify at trial. Nelson
Drainage District v Bay, 188 Mich App 501, 505 (1991).

Communications. Discovery is not permitted of any expert witness written
communications unless there is a showing of substantial need or undue
hardship. Backiel v Snai Hospital of Detroit, 163 Mich App 774, 799 (1987).
See aso Nelson, supra at 508 and Franzel v Kerr Manufacturing Co, 234
Mich App 600, 621-622 (1999).

Fees. Unless manifest injustice would result, the court shall require that the
party seeking discovery of an expert pay the expert a reasonable fee for time
spent in adeposition. MCR 2.302(B)(4)(c)(1), MCR 2.302(C), and Ferguson
v Delaware Int’'| Speedway, 164 Mich App 283, 296-297 (1987).

Extent. Discovery of facts known and opinions held by experts acquired or
developed in anticipation of litigation or in preparation for trial isrestricted to
the situations and methods provided for by MCR 2.302(B)(4). Linebaugh v
Sheraton Michigan Corp, 198 Mich App 335 (1993).

G. Foundation

There are three prerequisites to the admission of expert testimony:

(1) Thewitness must be an expert. The party presenting the expert
has the burden of establishing the witnessisqualified to expressan
opinion. Davisv Link, 195 Mich App 72, 73-74 (1992). A witness
may be qualified as an expert based upon knowledge, skill,
experience, training, or education. MRE 702. The court
determines whether the witness qualifies as an expert. MRE
104(a).

(2) There must be factsin evidence which require or are subject to
an examination and analysis by a competent expert; and

(3) There must be knowledge in a particular area that “belongs
more to an expert than to the common man.” Cirner v Tru-Valu C
U, 171 Mich App 163, 168-169 (1988). See also MRE 702,
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Mulholland v DEC Int’| Corp, 432 Mich 395, 402-406 (1989), and
People v Beckley, 434 Mich 691, 711 (1990).

MRE 602 requires that a witness testify based on personal knowledge. MRE
703 requires the opinion testimony of an expert witness be based upon facts
or datain evidence.

. Required

There are issues which may require expert testimony. For example, such
testimony is ordinarily required in amedical malpractice case to establish the
standard of care and its violation, as well as causation. MCL 600.2912d.

Basis for Opinion—MRE 703

Effective September 1, 2003, MRE 703 was amended to provide:

“Thefactsor datain the particular case upon which an expert bases
an opinion or inference shall be in evidence. This rule does not
restrict the discretion of the court to receive expert opinion
testimony subject to the condition that the factual bases of the
opinion be admitted in evidence thereafter.”

Thisis a significant change as the prior rule did not require that the facts or
data be in evidence. The prior case law addressing the judges discretion to
require that the underlying facts be in evidence is no longer applicable.

“In the particular case” is a phrase that limits the type of evidence that must
be admitted as the basis for an expert’s opinion “to facts or data that are
particular to that case.” People v Yost,  Mich App __,  (2008)
(emphasis in original). In Yost, the defendant was accused of killing her
daughter by administering a lethal dose of Imipramine, a medication used to
control bedwetting and anxiety. Id. at ___. The trial court precluded the
defendant’s expert witness from testifying about the pharmacological
characteristics of Imipramine (its half-life, post mortem redistribution, the
volume of distribution, and the level of Imipramine that would be considered
lethal) because the testimony was based on an outside source and constituted
inadmissible hearsay. Id. at . The Court of Appeals reversed this decision
and explained that some of the factsor dataparticular to the Yost caseincluded
the child’s weight, the dosage of Imipramine prescribed, and the actual level
of Imipramine in the child's blood, but that the pharmacological
characteristics of Imipramine were “constants in every case involving
Imipramine.” Id. at . Because the pharmacological characteristics of
Imipramine were not particular to the Yost case, “it was not necessary to have
those data in evidence before [the expert] could utilize them in rendering an
opinion.” Id. at .
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The Michigan Supreme Court in Gilbert v DaimlerChrysler Corp, 470 Mich
749 (2004), reiterated the trial court’s gatekeeper responsibility in the
admission of expert testimony under amended MRE 702. The Court stated:

“MRE 702 has [] been amended explicitly to incorporate *Daubert v
Daubert’s* standards of reliability. But this modification of MRE gr?;?:agzuwncms
702 changes only the factors that a court may consider in Inc, 509 US 579
determining whether expert opinion evidence is admissible. It has (1993).

not altered the court’ s fundamental duty of ensuring that all expert
opinion testimony—regardless of whether the testimony isbased on

‘novel’ 22 science-is reliable.

52 See, eg., People v Young, 418 Mich 1, 24; 340 NW2d 805
(1983). Because the court’ s gatekeeper role is mandated by MRE
702, rather than Davis-Frye, the question whether Davis-Frye is
applicable to evidence that is not ‘novel’ has no bearing on
whether the court’s gatekeeper responsibilities extend to such
evidence. These responsibilities are mandated by MRE 702
irrespective of whether proffered evidenceis ‘novel.” ..."

Gilbert, supra at 781.

The Court also indicated that the trial court must focus its MRE 702 inquiry
on the data underlying the expert opinion and must evaluate the extent to
which the expert extrapolates from that data in a manner consistent with
Daubert v Merrell Dow Pharmaceuticals, Inc, 509 US 579 (1993). Gilbert,
supra, at 782.

In People v Dobek, 274 Mich App 58 (2007), the defendant was not allowed
to use an expert witness who, through psychological testing and interviewing,
planned to testify that the defendant did not demonstrate the typical
characteristics of a sex offender. The Court of Appeals concluded that sex
offender profiling developed from psychol ogical testing and interviewing was
not sufficiently reliable scientific evidence because “psychologists are not lie
detectors and cannot make a definitive determination that an individual is a
sex offender[,]” nor can the psychological testing “tell you with any degree of
certainty that apersonisor isnot asex offender.” 1d. at 95, 96. The Court of
Appeals compared the danger of admitting evidence of sex offender profiling
to that of admitting the results of a polygraph test. According to the Court,
“the proffered evidence would not assist the trier of fact to understand the
evidence or determine a fact in issue; rather, any arguable probative value
attached to the evidence would be substantially outweighed by the danger of
unfair prejudice to the prosecution, confusion of the issues, or misleading the
jury.” Id. at 95.
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Referring to People v Dobek, 274 Mich App 58 (2007) as “on point and
indistinguishable,” the Court of Appeals affirmed the trial court’s exclusion
of expert testimony regarding sex offender profiling and its application to the
defendant. People v Steele, 283 Mich App 472, 482 (2009) (the same expert
witness as in Dobek, supra, was to testify that the defendant did not
demonstrate the typical characteristics of a sex offender).

Opinion on Ultimate Issue—MRE 704

The function of an expert witness is to supply expert testimony. This
testimony includes opinion evidence, when a proper foundation is laid, and
opinion evidence may embrace ultimate issues of fact. However, the opinion
of an expert may not extend to the creation of new legal definitions and
standards and to legal conclusions. Downie v Kent Products, Inc, 420 Mich
197, 205 (1984). Further, an expert witness is not permitted to tell the jury
how to decide the case. People v Drossart, 99 Mich App 66, 79 (1980). A
“witness is prohibited from opining on the issue of a party’s negligence, the
criminal responsibility of an accused, or [the accused’ 5] guilt or innocence.”
Id. at 79-80. Therefore, it iserror to permit awitness to give the witness' own
opinion or interpretation of the facts because doing so would invade the
province of thejury. Id. at 80. An expert witness also may not give testimony
regarding a question of law, because it is the exclusive responsibility of the
trial court to find and interpret the law. Charles Reinhart Co v Winiemko, 444
Mich 579, 592 (1994); Carson Fischer Potts and Hyman v Hyman, 220 Mich
116, 122-123 (1996).

. Report

The court rules and Rules of Evidence do not directly address the introduction
of the expert’s report as evidence. Arguably, it is hearsay or cumulative, but
see MRE 1006* regarding a summary as an exhibit. Also, the Court of
Appealsin Svanek v Hutzel Hosp, 115 Mich App 254, 260 (1982), held that
the use of a doctor’'s report or letters is properly disclosed on cross-
examination pursuant to MRE 705, and their admission isleft to the discretion
of thetrial court pursuant to MRE 703.

The court may not have the authority to require an expert to prepare a report
because this would require the expert to disclose his or her unwritten
observations. See People v Phillips, 246 Mich App 201, 202-203 (2001).

A court should not limit an expert’s testimony to the information in their
report. People v Webb, 458 Mich 265, 278 (1998).

. Court Appointed Expert

The court is authorized to appoint expert witnesses in criminal cases. MCL
775.15. MRE 706 contemplates the court’s appointment of an expert in any
case.
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In Carson Fischer Potts and Hyman v Hyman, 220 Mich App 116, 121
(1996), the Michigan Court of Appeals found that a trial court may not
“delegate specific judicial functions to an ‘expert witness.” It is within the
peculiar province of thejudiciary to adjudicate upon and protect therightsand
interests of the citizens, and to construe and apply the laws. Thus, the trial
court could not delegate its functions of making conclusionsof law, reviewing
motions, requiring the production of evidence, issuing subpoenas, conducting
and regulating miscellaneous proceedings, examining documents and
witnesses, and preparing final findings of fact.” [Citations omitted.]

To obtain the appointment of an expert witness, an indigent defendant must
demonstrate a nexus between the facts of the case and the need for an expert.
People v Carnicom, 272 Mich App 614, 617 (2006)(citation omitted).
Moreover, it is not enough that the defendant shows a mere possibility of
assistance from the requested expert. Without some showing by the defendant
that the expert testimony would likely benefit the defense, atrial court does
not abuse its discretion in denying adefendant’ s motion for appointment of an
expert witness. Id. (citation omitted).

In Carnicom, supra, the defendant requested that the court authorize funds to
conduct an independent test of the defendant’ s blood sample. The defendant
asserted that thiswitnesswould be able to offer testimony to explain away the
presence of an illegal substance in defendant’ s bloodstream at the time of his
arrest. However, the defendant made no showing that the expert testimony
would likely benefit him. The tria court, on this basis, denied defendant’s
request for funds for the expert witness. On appeal, the Court of Appeals held
that absent some showing by the defendant that the expert testimony would
likely benefit the defense, atrial court does not abuse itsdiscretion. In light of
the defendant’s failure to demonstrate that the requested expert’s testimony
would likely benefit him, the Court found that the trial court had not abused
its discretion when it denied defendant’ s request for funds.

M. Motion to Strike

A party must move to strike an expert within a reasonable time after learning
the expert’s identity and basic qualifications. The failure to timely do so
results in forfeiture of the issue. Cox v Flint Hosp Mgrs (On Rem), 243 Mich
App 72, 80 (2000).

See Dean v Tucker, 182 Mich App 27, 32-33 (1990) for factors to be *See Section

considered in deciding whether to bar expert witness as a sanction.* l?-f{O(C)ff?r: a
ISting of the

) factors found in

N. Jury Instructions Dean v Tucker.

Civil. No instruction recommended. M Civ J 4.10 — Weighing Expert
Testimony

Criminal. CJI 2d 5.10 — Expert Witness
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O. MCL 600.2955—-Expert Scientific Opinion, Admissibility:
Court Determination; Factors; Novel Scientific Evidence;
Medical Malpractice Actions

In wrongful death and personal injury cases the scientific opinion must meet
the requirements of MCL 600.2955. The statute contains seven factors that
must be considered. Whether this statute may preclude evidence admissible
under the current version of MRE 702 has not been resolved. MCL 600.2955
states:

“(1) Inan action for the death of a person or for injury to a person
or property, ascientific opinion rendered by an otherwise qualified
expert is not admissible unless the court determines that the
opinion is reliable and will assist the trier of fact. In making that
determination, the court shall examine the opinion and the basis
for the opinion, which basis includes the facts, technique,
methodology, and reasoning relied on by the expert, and shall
consider al of the following factors:

“(@) Whether the opinion and its basis have been subjected
to scientific testing and replication.

“(b) Whether the opinion and its basis have been subjected
to peer review publication.

“(c) The existence and maintenance of generally accepted
standards governing the application and interpretation of a
methodology or technique and whether the opinion and its
basis are consistent with those standards.

“(d) The known or potential error rate of the opinion and
its basis.

“(e) The degree to which the opinion and its basis are
generaly accepted within the relevant expert community.
As used in this subdivision, ‘relevant expert community’
means individuals who are knowledgeable in the field of
study and are gainfully employed applying that knowledge
on the free market.

“(f) Whether the basis for the opinion is reliable and
whether expertsin that field would rely on the same basis
to reach the type of opinion being proffered.

“(g) Whether the opinion or methodol ogy isrelied upon by
experts outside of the context of litigation.

“(2) A novel methodology or form of scientific evidence may be
admitted into evidence only if its proponent establishes that it has
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achieved general scientific acceptance among impartia and
disinterested expertsin the field.

“(3) In an action alleging medical malpractice, the provisions of
this section are in addition to, and do not otherwise affect, the
criteriafor expert testimony provided in section 2169.”

P. Standard of Review

The decision whether to admit expert testimony iswithin the sound discretion
of the trial court and will not be reversed on appeal absent a clear abuse of
discretion. Mulholland v DEC Int’| Corp, 432 Mich 395, 402 (1989); People
v Beckley, 434 Mich 691, 711 (1990); Franzel v Kerr Manufacturing Co, 234
Mich App 600, 620 (1999); King v Taylor Chrysler-Plymouth, Inc, 184 Mich
App 204 (1990); and People v Badour, 167 Mich App 186, 192 (1988).

The qualifications of an expert rest in the discretion of thetria court, and will
not be reversed on appeal absent an abuse of discretion. Cox v Flint Hosp
Mgrs (On Remand), 243 Mich App 72, 81 (2000). It is the party offering the
expert that has the burden of showing that the expert has the necessary
qualifications. Sirila v Barrios, 398 Mich 576 (1976).

The standard of review for the admission of scientific evidenceis an abuse of
discretion. General Electric Co v Joiner, 522 US 136; 118 S Ct 512 (1998).

The trial court abuses its discretion in an evidentiary matter where its ruling
has no bases in law or fact. Mulholland v DEC Int’l Corp, 432 Mich 395
(1989).

Also see the following sections:

e Section 2.34, Syndrome Evidence;
» Section 2.35, Medical Malpractice—Expert Testimony.
»  Section 2.36, Police Witnesses; and

3.13 Syndrome Evidence

MRE 702 — Testimony by Experts

A. Rule — MRE 702

“If the court determines that scientific, technical, or other
specialized knowledge will assist thetrier of fact to understand the
evidence or to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education may
testify thereto in the form of an opinion or otherwise if (1) the
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testimony is based on sufficient facts or data, (2) the testimony is
the product of reliable principles and methods, and (3) the witness
has applied the principles and methods reliably to the facts of the
case.” MRE 702.

B. Battered Woman Syndrome

The Michigan courts have held that expert testimony on the “generalities or
characteristics’ associated with battered woman syndrome is admissible for
the narrow purpose of describing the victim’s distinctive pattern of behavior
that was brought out at trial. People v Daoust, 228 Mich App 1, 10 (1998);
Peoplev Christel, 449 Mich 578, 591 (1995); People v Wilson, 194 Mich App
599, 605 (1992).

Expert testimony relating to the characteristics associated with battered
woman syndrome is admissible when the witnessis properly qualified and the
testimony isrelevant and helpful to the jury’ s evaluation of the complainant’s
credibility. People v Christel, 449 Mich 578, 580 (1995). The expert’s
testimony is admissible to explain the complainant's behavior, as that
behavior is similar to the characteristics and general patterns of battered
woman syndrome, but the testimony is not admissible to express the expert’s
opinion of whether the complainant was a battered woman or comment on the
complainant’s honesty. 1d.; Wilson, supra.

. Sexually Abused Child Syndrome

In People v Peterson, 450 Mich 349, 352 (1995), modified 450 Mich 1212
(1995), the Michigan Supreme Court reaffirmed and modified its holding in
People v Beckley, 434 Mich 691 (1990), by reiterating that:

¢ Anexpert may not testify that the sexual abuse occurred.
¢ Anexpert may not vouch for the veracity of avictim.

¢ Anexpert may not testify whether the defendant is guilty.

The Supreme Court in Peterson, supra at 352-353, clarified aspects of child
sexua abuse expert testimony by holding that (1) an expert may testify in the
prosecutor’ s case-in-chief (rather than only in rebuttal) regarding typical and
relevant symptoms of child sexual abuse for the sole purpose of explaining a
victim’s specific behavior that might be incorrectly construed as inconsistent
with that of an actual abuse victim; and (2) an expert may testify regarding
consistencies between the behavior of the particular victim and other victims
of child sexual abuse to rebut an attack on the victim’s credibility. 1d.

Further, the Supreme Court specified two circumstances in which expert

testimony isadmissible to show that the victim’ s behavior was consistent with
sexually abused victims generally:

Evidence Benchbook (2004—August 2009)



Evidence Benchbook (2004—August 2009)

“Unless adefendant raisesthe issue of the particular child victim’s
postincident behavior or attacks the child’s credibility, an expert
may not testify that the particular child victim's behavior is
consistent with that of a sexually abused child.” 1d. at 373-374.

Inacaseinvolving achild complainant’ s post-incident behavior of attempting
suicide, the Michigan Supreme Court, in People v Lukity, 460 Mich 484, 500-
501 (1999), found no abuse of discretion by thetrial court in admitting expert
testimony comparing the child victim’ s behavior with that of sexually abused
children. In Lukity, the defendant was convicted of first-degree criminal
sexual conduct against his 14-year-old daughter. At trial, the complainant
testified that defendant sexually assaulted her over 40 times during atwo-year
period. She aso testified that, after reporting the sexua assaults, she
attempted suicide. During the defense opening statement, the defense counsel
stated that the complainant had “serious problems’ that could have affected
her ability to “recount and describe.” The defense theory of the case was that
complainant’s testimony was not believable, since she had emotional
problems unrelated to the sexual abuse. An expert witness testified to the
genera characteristics of sexual abuse victims, including specific testimony
regarding complainant’ s psychiatric behaviors being consistent with those of
sexual abuse victims. The expert did, however, acknowledge that some
characteristics of sexual abuse victims, such as attempting suicide, were also
consistent with other types of traumas. The Michigan Supreme Court,
applying Peterson, found no error requiring reversal in the admission of this
expert testimony:

“[The defense] theory raised the issue of complainant’s post-
incident behavior, e.g., her suicide attempts. Under Peterson,
raising the issue of a complainant’s post-incident behavior opens
the door to expert testimony that the complainant’s behavior was
consistent with that of a sexual abuse victim. Accordingly, thetrial
court did not abuseitsdiscretion in allowing [the expert] to testify.

“Moreover, defendant effectively cross-examined [the expert] and
convincingly argued in closing that the fact that a behavior is
‘consistent’ with the behavior of a sexual abuse victim is not
dispositive evidence that sexua abuse occurred. Specifically, he
argued that *almost any behavior is not inconsistent with being a
victim of sexual assault.”” Lukity, supra at 501-502.

In People v Smith, the case consolidated with Peterson, the Michigan
Supreme Court found “an amost perfect model for the limitations that must
be set in allowing expert testimony into evidencein child sexual abuse cases.”
450 Mich at 381. In that case, the victim delayed reporting the abuse for five
years, but the defendant did not ask the victim any questions suggesting that
the delay in reporting was inconsistent with the alleged abuse or attack the
victim’'s credibility. The trial court alowed a single expert to clarify, during
the prosecutor’s case-in-chief, that child sexual abuse victims frequently
delay reporting the abuse. The expert’s testimony helped to dispel common
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misperceptions held by jurors regarding the reporting of child sexual abuse,
rebutted an inference that the victim’'s delay was inconsistent with the
behavior of a child sexual abuse victim, and did not improperly bolster the
victim's credibility. 1d. at 379-380. For a case in which an expert witness
improperly vouched for the child's credibility, see People v Garrison (On
Remand), 187 Mich App 657, 659 (1991) (expert witnesstestified that child’s
use of anatomically correct dolls “demonstrated that she had indeed been
sexually abused”).

Adult Sex Offenders — Child Victims

Expert testimony may also be admissible regarding patterns of behavior
exhibited by adult sex offenders to desensitize child victims. People v
Ackerman, 257 Mich App 434, 442-445 (2003).

Medical Malpractice—Expert Testimony

MCL 600.2169 — Qualifications of Expert Witness in Action Alleging
Medical Ma practice

MRE 702 — Opinion Testimony by Lay Witnesses
Constitutionality of MCL 600.2169(1)

MCL 600.2169(1) sets forth requirements for the qualifications of an expert
witnesses to testify regarding the standard of care in medical malpractice
Cases.

MRE 702 requires the court to determine the qualification of an expert
witness.

MCL 600.2169 does not impermissibly infringe on the Supreme Court’s
constitutional rule-making authority over practice and procedure. McDougall
v Schanz, 461 Mich 15, 37 (1999).

. Standard of Care

Expert testimony is normally required to establish the standard of care and its
violation in most cases. A determination should be made whether the standard
of careislocal or national and also whether a potential expert can testify asto
aparticular specialty, if oneisinvolved.

“Generally, expert testimony is required in amal practice case to establish the
applicable standard of care and to demonstrate that the professional breached
that standard. Although the applicable standard of care for genera
practitioners is that of the local community or similar communities, the
standard of care for a speciaist is nationwide. It is clear that interns and
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residents are not ‘ specialists,” and, therefore, we conclude that the applicable
standard of care for such persons is that of the local community or similar
communities.” Bahr v Harper-Grace Hospital, 198 Mich App 31, 34 (1993).
[Citations omitted.]

It should be established that the “expert knows the standard and what the
standard was before questioning as to what the standard would have
required.” Id. at 35.

If the physician isheld to alocal standard of care, the plaintiff must show that
the expert witnhess had knowledge of the standard of care in that medical
community or in similar communities. Id.

The defendant physician may be examined regarding the standard of care that
Is applicable to himself. See Rice v Jaskolski, 412 Mich 206 (1981) and
Giacobazz v Fetzer, 6 Mich App 308 (1967).

In McElhaney v Harper-Hutzel Hosp, 269 Mich App 488 (2006), the Court of
Appeals affirmed the grant of summary disposition in favor of defendant
based on plaintiff’s failure to establish a genuine issue of material fact
regarding the standard of care applicableto anurse midwife. In support of this
medical malpractice action, plaintiff submitted an affidavit of merit by two
obstetriciansg/gynecologists. The Court noted that “[flor an expert to be
qualified to testify regarding the standard of care, the expert must be qualified
under MCL 600.2169(1). In thisinstance, plaintiff’s experts, as obstetricians/
gynecologists, did not qualify to testify regarding the standard of care
applicable to defendant’ s nurse midwife because they did not practice in “the
same health profession” as the nurse midwife. The Court ruled that “because
nurse midwives are separately licensed professionals who practice nursing
with specialty certification in the practice of nurse midwifery, obstetricians/
gynecol ogists may not testify about their standard of practice or care.”

“IMCL 600.2169(1)(b)] states that the [proposed] expert must have spent the
majority of his [or her] time the year preceding the alleged malpractice,
practicing or teaching the specialty the defendant physician was practicing at
the time of the alleged malpractice.” Kiefer v Markley, 283 Mich App 555,
559 (2009). The Michigan Court of Appealsinterpreted thisto mean that the
proposed expert physician must “ spend greater than 50 percent of his or her
professional time practicing the relevant specialty the year before the alleged
malpractice.” Kiefer, supra at 559.
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A board certified family practitioner who had been engaged in the general
practice of medicine as afamily practitioner during the year prior to the date
of the alleged malpractice was qualified under MCL 600.2169(1)(c) to testify
against adefendant doctor who was ageneral practitioner. Robinsv Garg (On
Remand), 276 Mich App 351, 360-361 (2007).* The Robins Court noted that
adifferent outcome would result if the defendant was a board certified family
practitioner and the plaintiff’s expert witness was a general practitioner.
Robins, supra at 360 n 3. In such a case, the plaintiff’s witness would not be
qualified to testify against the defendant doctor because Woodard and MCL
600.2169(1)(a) require that when a defendant doctor is board certified in a
specialty, the plaintiff's expert witness must be board certified in the same
specialty if the alleged malpractice occurred during the defendant’s practice
in that specialty. Woodard, supra at 560-561; Robins, supra at 360 n 3.

In Brown v Hayes, 270 Mich App 491 (2006), the Court of Appeals criticized
the Court’ s prior holding in McElhaney v Har per-Hutzel Hosp, 269 Mich App
488, 496 (2006), which found that two people cannot be engaged in the “ same
health profession” for purposes of MCL 600.2169 unless each has an identical
license under the Public Health Code. The plaintiff in Brown filed a medical
mal practice lawsuit and included with her complaint two affidavits of merit,
one signed by a physical therapist and one signed by an occupational
therapist. Defendants answered and filed an affidavit of meritorious defense
signed by aphysical therapist. Thetrial court granted adefault in favor of the
plaintiff on the ground that defendants' affidavit of meritorious defense was
insufficient because it was not signed by an occupational therapist. The Court
of Appeals concluded that registered occupational therapists and licensed
physical therapists are engaged in the “ same vocation, calling, occupation or
employment,” and therefore stated that it would conclude that physical
therapists and occupational therapists were engaged in the “same health
profession” for purposes of MCL 600.2169(1)(b). However, the Court noted
that under McElhaney, supra two people must have identical licenses under
the Public Health Code in order to be engaged in the same health profession
for purposes of MCL 600.2169, a holding that the Brown Court described as
unreasonable. Accordingly, the Court reluctantly held that for purposes of
satisfying MCL 600.2169(1)(b), physical therapists and occupational
therapists were not engaged in the “ same health profession.”

Where a party seeks to admit expert testimony regarding the appropriate
standard of care for a physician’s assistant, MCL 600.2169(1)(b) applies
because MCL 600.2169(1)(a) and (1)(c) apply only to physicians, and MCL
600.2169(1)(b) applies both to physicians and other health professionals,
which includes physician’ s assistants. Wolford v Duncan, 279 Mich App 631,
635-637 (2008).

. Causation, Diagnosis, and Prognosis

Expert testimony is also ordinarily required on causation, diagnosis and
prognosis, although a lay witness can testify about a matter within his
knowledge that does not require expert testimony. Gibson v Traver, 328 Mich
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698, 702 (1950) (lay witness could testify he had broken collarbone); Walton
v Gallbraith, 15 Mich App 490 (1969) (plaintiff could testify about pain in
neck after rearend collision and expert testimony is not required regarding
causation); and Leavedly v Detroit, 96 Mich App 92 (1980) (expert testimony
required that plaintiff had fractured vertebra).

D. Exceptions to Requirement of Expert Testimony

There may be two exceptionsto the requirement that an expert testify asto the
standard of care in amedical malpractice action:

¢ If the alleged negligence is a “matter of common knowledge and
observation,” expert testimony is not required.

¢ If the elements res ipsa loquitor are satisfied, negligence may be
inferred.

Thomas v McPherson Center, 155 Mich App 700, 705 (1986).

For a good discussion of resipsaloquitur and expert testimony in a medical
mal practice action, see Woodard v Custer, 473 Mich 1, 7 (2005)(“whether a
leg may be fractured in the absence of negligence when placing an arterial line
or a venous catheter in a newborn’s leg is not within the common
understanding of the jury, and, thus, expert testimony is required”).

E. Specialists and the Standard of Care

“It is within the trial court’s discretion to determine whether a
witnessis qualified as an expert.

“A witness must possess the necessary learning, knowledge, skill,
or practical experience in order to competently testify regarding a
given area of medicine. A specialist may testify with regard to a
general practitioner’s compliance with the requisite standard of
care of ageneral practitioner aslong as the witness has knowledge
of the standard of care about which the witness is testifying.
Moreover, the specialist may, if qualified, testify concerning the
general practitioner’s standard of care.

“A witnesswho isamember of one medical school of thought may
testify regarding the standard of care applicable to members of
another school of thought provided the witnessisfamiliar with the
applicable standard of care. Lastly, what isdeterminativeisnot the
geographical area in which the proposed expert practices, but
whether the proposed expert is knowledgeable regarding the
practice of the areain question.” Mazey v Adams, 191 Mich App
328, 331-332 (1991). [Citations omitted.]
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A plaintiff’s expert witness needed only to be board certified in the single
specialty that formed the basis of plaintiff’s medical malpractice complaint to
be able to testify against a defendant-doctor who is board certified in several
specialties. Tatev Detroit Receiving Hospital, 249 Mich App 212, 220 (2002).

A plaintiff’s expert witness's credentials need not match the defendant’s
expert witness's credentials in every respect. Woodard v Custer, 476 Mich
545, 559-560 (2006). According to the Woodard Court:

“[T]he plaintiff's expert [is only required] to match one of the
defendant physician’s speciaties. Because the plaintiff’s expert
will be providing expert testimony on the appropriate or relevant
standard of practice or care, not an inappropriate or irrelevant
standard of practice or care, it follows that the plaintiff’s expert
withess must match the one most relevant standard of practice or
care—the speciaty engaged in by the defendant physician during
the course of the alleged mal practice, and, if the defendant isboard
certified in that specialty, the plaintiff’s expert must also be board
certified in that speciaty.” Woodard, supra at 560.

Even though a plaintiff’s expert witness's credentials need not match the
defendant’s expert witness's credentials in all aspects, if the defendant is
board-certified, an expert must be board-certified, and if the defendant is
merely a “specialist,” the expert must be at least a specialist. See People v
Woodard, 476 Mich 545 (2006).* In Reevesv Carson City Hospital, 274 Mich
App 622 (2007), the defendant-doctor was practicing outside of her board
certification when the aleged malpractice occurred. The Court of Appeals
concluded that because the defendant-doctor was practicing outside of her
board certification and because the defendant-doctor could have obtained a
board certification in that particular area, the defendant-doctor was practicing
asa“speciaist” when the alleged malpractice occurred, which would require
the expert to be at least a specialist. Id. at 630.

The particular specialty required of a plaintiff’s expert witness is determined
by the context in which the alleged mal practice occurred. Quoting Woodard,
supra at 560, the Reeves Court emphasized that “* the plaintiff’ s expert witness
must match the one most relevant standard of practice or care—the specialty
engaged in by the defendant physician during the course of the alleged
malpractice].]’” Reeves, supra at 627. The level of certification required of a
plaintiff’s expert witnessin the relevant area of medicine depends on the level
of certification achieved by the defendant. If a defendant is board certified in
the specialty he or she was practicing at the time of the aleged malpractice,
the expert witness must also be board certified in the same specidty. If a
defendant is merely a“specialist,” at a minimum, the expert witness must be
aspecialist. Even where an expert witness is board certified, asisthe casein
Reeves, the witness must also satisfy the requirements of a “speciaist” as
defined in MCL 600.2169(1)(b). Here, because the record did not reflect any
information pertaining to the expert’'s status as a speciaist under MCL
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600.2169(1)(b), the Court of Appeas remanded the case to the trial court to
determine the issue.

A board certified family practitioner who had been engaged in the general
practice of medicine as afamily practitioner during the year prior to the date
of the alleged malpractice was qualified under MCL 600.2169(1)(c) to testify
against adefendant doctor who was ageneral practitioner. Robinsv Garg (On
Remand), 276 Mich App 351, 360-361 (2007).* The Robins Court noted that
adifferent outcome would result if the defendant was a board certified family
practitioner and the plaintiff’s expert witness was a general practitioner.
Robins, supra at 360 n 3. In such a case, the plaintiff’s witness would not be
qualified to testify against the defendant doctor because Woodard and MCL
600.2169(1)(a) require that when a defendant doctor is board certified in a
specialty, the plaintiff's expert witness must be board certified in the same
specialty if the alleged malpractice occurred during the defendant’s practice
in that specialty. Woodard, supra at 560-561; Robins, supra at 360 n 3.

“[Flor purposes of a matching speciaty analysis as required by MCL
600.2169(1)(a) . . . there is no difference between a defendant physician who
isboard certified in aspecialty but is practicing outside of that specialty at the
time of the alleged malpractice and a physician, like [a third-year surgical
resident], ‘who can potentially become board certified' that is practicing in a
specialty but isnot board certified in that specialty.” Gonzalezv . John Hosp
& Medical Ctr (On Reconsideration), 275 Mich App 290, 303 (2007). In
Gonzalez, because the defendant was practicing as a third-year surgical
resident when the alleged malpractice occurred and the plaintiff’ s expert was
aboard certified general surgeon who provided the plaintiff with an affidavit
of merit, summary disposition was improper without further examination of
the expert’s qualifications and a determination of the defendant’s status as a
specididt. Id. at 307.

Hospitals

“[V]iolation of a regulation promulgated pursuant to statutory authority is
admissible in a medical malpractice action,” but hospital policies do not
establish the standard of care or its violation and are generally inadmissible.
Gallagher v Detroit-Macomb Hospital, 171 Mich App 761, 764-768 (1988).

A hospital incident report or peer review record may be inadmissible under
MCL 333.20175(5) and MCL 333.21515. See aso Gallagher, supra at 769-
770.

. Discovery
MCR 2.302(B)(4) and (C). The party deposing an opposite party’s expert is

responsible for his fees for the deposition. Ferguson v Delaware Int’|
Soeedway, 164 Mich App 283, 296-297 (1987).
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Defendant’s attorneys are entitled to communicate ex parte with plaintiff’s
treating physician. Pursuant to MCR 2.314(A)(1)(b), when the mental or
physical condition of a party isin controversy, medical information is subject
to discovery. Accordingly, once the patient allows discovery of medical
information, there are no grounds for restricting access to the patient’s
physician. Davis v Dow Corning Corp, 209 Mich App 287 (1995). See dso
Domako v Rowe, 438 Mich 347 (1991).

. Challenges to Qualifications

A trial court must fulfill its role as gatekeeper before admitting or excluding
an expert witness's testimony. Clerc v Chippewa Co War Memorial Hosp
(Clercll), 477 Mich 1067, 1068 (2007).* “The proponent of expert testimony
inamedical malpractice case must satisfy the court that the expert isqualified
under MRE 702, MCL 600.2955 and MCL 600.2169.” Clerc Il, supra at
1067.

A parties failure to challenge an expert’s basic qualifications under MCL
600.2169(1)(a) within a reasonable time after learning the expert’s identity
resultsin aforfeiture of the issue.

Where plaintiff deposed defendant’s expert almost ayear before the trial and
waited until a month before the trial to challenge qualifications, plaintiff
forfeited the right to challenge the expert’s qualifications. See Greathouse v
Rhodes, 242 Mich App 221 (2000).

There is no requirement for an expert witness to prepare a report where no
such report was created or existed and the trial court does not have the
authority to compel an expert to disclose unwritten observations. People v
Phillips, 246 Mich App 201, 202-203 (2001).

Cross-Examination

It is proper to bring out on cross-examination the number of times a witness
testifies in court, or is involved in particular types of cases. See Rumptz v
Leahey, 26 Mich App 438 (1970).

A pattern of testifying as an expert witness for a particular category of
plaintiffs or defendants may suggest bias. However, such testimony is only
minimally probative of bias and should be carefully scrutinized by the trial
court. See Wilson v Stilwill, 411 Mich 587, 601(1981).

Prior failed surgeries by an expert witness are relevant to his competency for
giving an expert opinion, about defendant physician’s failure to perform a
surgery correctly, which is based on the number and variety of surgeries the
expert has performed. But, “the merefact that an expert may have been named
in an unrelated medical malpractice action is not probative of his truthfulness
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under MRE 608 or relevant to his competency or knowledge.” Wischmeyer v
Schanz, 449 Mich 469, 482 (1995).

Disparagement of Expert Witness

Attacks on expert witnesses as “ hired guns’ may require new trial. See Wolak
v Walczak, 125 Mich App 271, 275 (1983) (court’s allowance of statement
characterizing expert witness as a “ professional witness’ who resides out of
state, did not require new trial); Wilson v Stilwill, 411 Mich 587, 605 (1981)
(statement inferring an expert witness was a “professional witness’ did not
require new trial); Kern v . Luke’'s Hospital Ass' n of Saginaw, 404 Mich
339, 354 (1978) (when defense counsel “continuously raised the groundless
charge, by direct attack and innuendo, that the ‘bought’ testimony of
plaintiffs out-of-state expert witnesses was collusive and untrue “here to do
my client in” was so prejudicial that it required a new trial); Wayne Co Rd
Comm’'nv GLSLeasCo, Inc, 394 Mich 126, 131 (1975) (while one attack may
not congtitute prejudicial error, repeated attacks increase the probability of
prejudice, and where an expert witness was belittled, accused of lying, and
sarcastically taunted, a new trial was mandated).

. Affidavit of Merit

1. Required Contents of the Affidavit

An dfidavit that is timely filed is presumed valid and only a successful
challenge to its validity will cause the affidavit to lose this presumption of
validity. Kirkaldy v Rim, 478 Mich 581, 586 (2007), citing Saffian v Smmons,
477 Mich 8, 13 (2007).* As aresult, a defendant is still obligated to file a
timely answer to a complaint even if the defendant believes the affidavit is
defective. Kirkaldy, supra at 586.

An affidavit of merit is required to accompany a complaint under MCL
600.2912d(1) in order to properly commence a medical malpractice action. If
the plaintiff is represented by an attorney, the affidavit of merit must be
“signed by a hedth professional who the plaintiff’s attorney reasonably
believes meets the requirements for an expert witness under [MCL
600.2169].” MCL 600.2912d(1). An affidavit of merit must contain a
statement that includes (1) the applicable standard of care, (2) a health
professional’s opinion that the applicable standard of care was breached by
the health professional or health facility receiving the notice, (3) the actions
that should have been taken or omitted by the health professional or health
facility in order to have complied with the applicable standard of care, and (4)
the manner in which the breach of the standard of care was the proximate
cause of the plaintiff’s alleged injury.

It was unreasonable for the plaintiff’s attorney to believe that an
ophthalmologist was qualified to speak to the standard of care applicable to
an optometrist because “[o]ptometry and ophthalmology are two differently
regulated and licensed health professions, which address different problems,”
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and the undisputed evidence showed that the plaintiff’s attorney knew the
plaintiff’s expert had not practiced or taught optometry during the year
preceding the alleged malpractice. Bates v Gilbert, 479 Mich 451, 459-461
(2007). Accordingly, the Court stated:

“[Wihile ophthalmologists are physicians who treat diseases of the eye,
optometrists are not physicians and do not generally treat eye diseases or
perform invasive procedures, but merely examine the human eye to ascertain
defects or abnormal conditions that can be corrected or relieved by the use of
lenses. We therefore conclude that ophthalmology is not the ‘same health
profession’ as optometry and that plaintiff’s counsel could not have
reasonably believed that optometry and ophthalmology are identical health
professions.” Bates, supra at 460-461.

2. Nonconforming Affidavits

An affidavit that fails to name the health professional whose conduct
allegedly caused the injury at issue fails to conform to the requirements of
MCL 600.2912d. Glisson v Gerrity, 274 Mich App 525, 534-535 (2007),
rev’d on other grounds 480 Mich 883 (2007). However, an affidavit that may
be defective does not relieve a defendant of the obligation to file a timely
answer to the complaint. Kirkaldy, supra at 586; Saffian, supra at 16. A
defendant must challenge an affidavit if the defendant believesit is deficient,
and if the affidavit is found to be deficient as a result of the defendant’s
challenge, the proper remedy is dismissal without prejudice. Kirkaldy, supra
at 586.

However, MCL 600.2912d does not require a plaintiff to file an amended or
additional affidavit when filing an amended complaint. King v Reed, 278
Mich App 504, 519 (2008). In King, the plaintiff learned additional facts
during the course of discovery which prompted him to amend his complaint
to include theories of negligence not included in the plaintiff's
originalaffidavit of merit. Id. at 512. The defendant argued that the plaintiff’s
failureto file an amended or additional affidavit of merit in support of the new
theories of negligence in his amended complaint precluded the plaintiff from
litigating the alegations not referenced in the plaintiff’s original affidavit of
merit. 1d. The Michigan Court of Appeals disagreed and stated, “Because
discovery was not available until after the plaintiff filed his complaint and
affidavit of merit, plaintiff’s affidavit of merit was not required to contain
information that could not have been known to plaintiff before discovery had
commenced.” Id. at .

An affidavit that fails to name the health professional whose conduct
allegedly caused the injury at issue does not conform to the requirements of
MCL 600.2912d and is insufficient to commence a medical malpractice
action. Glisson, supra at 533-535.
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3. Statute of Limitations

A medical malpractice action is not initiated when the complaint is filed
without the required affidavit. Scarsella v Pollak, 461 Mich 547, 549 (2000).
Consequently, a complaint filed without the accompanying affidavit does not
toll the statute of limitations. Id. at 550, 553.

A timely filed affidavit is presumed valid and will toll the period of limitations
until the validity of the affidavit is challenged successfully in alater judicial
proceeding. Kirkaldy v Rim, 478 Mich 581, 586 (2007).* An affidavit losesits
presumption of validity if it is later found deficient, and the period of
limitations resumes running. The plaintiff will have available what time
remains under the period of limitations to file a conforming affidavit. 1d;
Glisson v Gerrity, 274 Mich App 525, 534-535 (2007), rev’ d on other grounds
480 Mich 883 (2007).

4. Authentication of Out-of-State Affidavits

An out-of-state affidavit of merit is properly authenticated if the affidavit
complies with the certification requirements in either the Revised Judicature
Act (RJA), MCL 600.2102(4), or the Uniform Recognition of
Acknowledgments Act (URAA), MCL 565.262. Apsey v Memorial Hosp,
477 Mich 120, 134 (2007). MCL 565.268 expressly states that “[the URAA]
provides an additional method of proving notarial acts.” Therefore, neither
MCL 565.262(a) nor MCL 600.2102(4) represents an exclusive method of
authenticating an out-of-state affidavit. Apsey, supra a 134. See
Vanslembrouck v Halperin, 277 Mich App 558, 565 (2008) (the affidavit of
merit was not defective because it met the requirements of the URAA, and
under Apsey, “aparty in amedical malpractice action may validate an out-of-
state notarial act using the URAA™).

See also Kaczynski v Anderson (On Reconsideration), 276 Mich App 365

(2007), and White v Barbara Ann Karmanos Cancer Institute (On
Reconsideration), 276 Mich App 295 (2007).

Police Withess—Expert Testimony
MRE 701 — Opinion Testimony by Lay Witnesses
MRE 702 — Testimony by Experts

MRE 703 — Bases of Opinion Testimony by Experts
CJl 2d 4.14 — Tracking-Dog Evidence

CJl 2d 5.11 — Police Witness
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A.

Instruction—CJIl 2d 5.11

Police officers frequently appear as fact witnesses, which presents no special
problems, but ordinarily requires the use of CJl 2d 5.11, which indicates that
hisor her testimony isto be judged by the same standards used to evaluate the
testimony of any other witness.

. Lay Opinion Testimony

As with any lay witness, a police officer may be able to give opinion
testimony under MRE 701. In Peoplev Smith, 152 Mich App 756, 764 (1986),
a police officer was permitted to give opinion testimony that defendant was
trying to conceal himself. In Peoplev Oliver, 170 Mich App 38, 50-51 (1988),
the court accepted opinion testimony from police officers that a car had been
dented by bullets.

On the other hand, police officer opinion testimony, as to the cause of an
accident, is inadmissible where the officer did not see the accident and based
conclusions solely upon witness statements taken after the accident. Miller v
Hensley, 244 Mich App 528, 531 (2001).

Case law is not entirely clear, however, whether testimony based on
knowledge, experience, and training of the witness falls under opinion
testimony or expert testimony. In Chastain v Gen Motors Corp (On Remand),
254 Mich App 576 (2002), a police officer was permitted to give opinion
testimony under MRE 701 that a plaintiff was not wearing a seatbelt because
the testimony was based on the police officer’s perceptions of the accident
scene and not based on the police officer’s past experiences. On the other
hand, in Co-Jo, Inc v Strand, 226 Mich App 108 (1997) an off-duty firefighter
was permitted to give opinion testimony regarding the speed and intensity of
a building fire because the testimony was based on the firefighter's
observations of the fire for over thirty minutes and on the firefighter’s past
experiences.

In People v Dobek, 274 Mich App 58 (2007), the Court of Appeals followed
the Co-Jo Court by permitting a detective to give opinion testimony
concerning delayed disclosure of sex abuse victims based on both the
detective's interview of the victim and her demeanor, as well as the
detective' s knowledge and past experiences.

Expert Testimony

However, police officers are often asked to give expert testimony. In some of
the cases, the opinion evidence is a mixture of lay and expert opinion and in
some cases the police officer issimply giving alay opinion. Thefollowing are
some of the topics on which expert testimony might be sought from a police
witness:
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Arson — A fire department inspector has been permitted to give opinion
testimony that a fire was maliciously set and that it was arson. People v
Farnsley, 94 Mich App 34, 36 (1979). A fireman was permitted to give lay
opinion testimony regarding the speed at which a building burned in Co-Jo,
Inc. v Strand, 226 Mich App 108, 116-117 (1997).

Blood Stain Interpretation — A police detective may be permitted to give
evidence regarding blood stain interpretation. People v Haywood, 209 Mich
App 217 (1995).

Breathalyzer — See Peoplev Tibolt, 198 Mich App 44, 46 (1993) and People
v Schwab, 173 Mich App 101, 103 (1988) regarding breathalyzer test results.
See People v Peebles, 216 Mich App 661, 667—668 (1996) regarding
qualification to testify about results of field sobriety tests.

Causation — A fire department investigator was permitted to give an expert
opinion asto the method used to start afire. People v Bar, 156 Mich App 450,
456 (1986).

Lay opinion testimony from investigating police officers regarding fault in
traffic accidents when the testimony was the result of direct observations and
analysisof the accident sceneisadmissible. Richardson v Ryder Truck Rental,
Inc, 213 Mich App 447, 455-456 (1995); Mitchell v Seward Oldford & Sons,
Inc, 163 Mich App 622, 629-630 (1987).

However, in Miller v Hensley, 244 Mich App 528, 531 (2001) police officers
were not permitted to testify about the cause of an accident they did not see
and where their conclusions were based on witness statements.

Drug Dealing or Activity — Police expert testimony regarding drug profiles
(and characteristics of drug dealers) should not be admitted as substantive
evidence of the defendant’ s guilt. People v Hubbard, 209 Mich App 234, 242
(1995). The court found the reliability of drug profile evidence to be suspect
and concluded its probative value was substantially outweighed by the danger
of unfair prgudice. However, police officers can provide testimony about
typical characteristics of drug dealing to help the fact finder understand the
evidence, not as substantive evidence. Peoplev Murray, 234 Mich App 46, 56
(1999); and People v Williams, 240 Mich App 316, 320-321 (2000). A
cautionary instruction should be considered. Peoplev Murray, supra at 60-61.
Also see People v Potter, 115 Mich App 125, 130-131 (1982); People v
Sasson, 178 Mich App 257, 258-259 (1989); People v Ray, 191 Mich App
706, 707-708 (1991); People v Williams (After Remand), 198 Mich App 537,
541-542 (1993); and People v Simage, 202 Mich App 28, 29-30 (1993).

Drug ldentification — Officers were permitted to identify a substance as
marijuana in People v Adan, 83 Mich App 326, 329 (1978). A police
laboratory report identifying a controlled substance is hearsay and is not
admissible under the business record or public record exception. People v
McDaniel, 469 Mich 409 (2003).
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Firearms — A police expert in firearms identification has been allowed to
testify that bullets came from the defendant’s gun. People v McPherson, 84
Mich App 81, 83 (1978) (dicta). A police officer who fired off a sawed-off
shotgun was alowed to testify about its recoil characteristics. People v
Douglas, 65 Mich App 107, 117 (1975).

Seat Belt Use— A police officer investigating a motor vehicle accident may
offer lay opinion testimony that a motorist was not wearing a seat belt based
on the officer’s observations at the accident scene. Chastain v Gen Motors
Corp (On Rem), 254 Mich App 576, 588 (2002).

Speed — A police officer has been permitted to testify about an estimated
speed based on physical evidence collected and his personal observations at
the crime scene shortly after the accident. People v Ebgjer, 66 Mich App 333,
340, 343 (1976). Also see, People v Ferency, 133 Mich App 526, 542-544
(1984) (speed readings from aradar speed meter).

Standard of Care — In Troyanowski v Kent City, 175 Mich App 217, 225-
226 (1988), the court upheld the trial court’s exclusion of a state trooper’s
opinion regarding the proper standard of care for afiretruck driver. It was not
admissible under MRE 701 and his qualifications were not established under
MRE 702.

Tracking Dog* — CJI 2d 4.14 covers tracking dog evidence. Foundational
requirements are required for tracking dog evidence. People v Harper, 43
Mich App 500, 508 (1972). There must be corroborating evidence to support
a finding of guilt. People v Coleman, 100 Mich App 587 (1980); People v
Laidlaw, 169 Mich App 84, 93-94 (1988); and People v Sone, 195 Mich App
600, 603 (1992).

Violation of Law — In Jenkins v Raleigh Trucking Services, 187 Mich App
424, 468 (1991), a police officer was permitted to give an expert opinion
whether a vehicle was properly loaded. Also see DeVoe v C A Hall, Inc, 169
Mich App 469 (1988).

Delayed disclosur e of sex abuse victims. In People v Dobek, 274 Mich App
58 (2007), the Court of Appeals permitted a detective to give opinion
testimony concerning delayed disclosure of sex abuse victims based on both
the detective’'s interview of the victim and her demeanor, as well as the
detective' s knowledge and past experiences.

Fingerprints
CJl 2d 4.15 — Fingerprint Evidence
“Before adefendant may be convicted on the basis of fingerprint evidence, the

people must prove that the prints correspond to those of the accused and were
found in the place where the crime was committed under such circumstance
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that they could only have been impressed at the time when the crime was
committed.” Commentary to CJI 2d 4.15, (citing Peoplev, 12 Mich App 512
(1968); People v Cullens, 55 Mich App 272 (1974); People v Willis, 60 Mich
App 154 (1975)).

It is the fingerprints themselves that are the evidence, and not the object on
which they are found. People v Cullens, 55 Mich App 272, 274-275 (1974).
Fingerprints are actually lifted from the object during the fingerprinting
process, and the object need not be preserved. Id. at 273 n 1.

Two courts have permitted the use of digitally enhanced fingerprints. Sate v
Hayden, 950 P2d 1024, 1028 (Wash. Ct. App. 1998) and Sate v Hartman, 754
NE 2d 1150, 1165-1166 (Ohio Supreme Court 2001).

Provided they are properly authenticated under MRE 901, fingerprint cards | *See Section
bearing a defendant’ s fingerprints collected during an investigation at atime | 2.40(F) for

in which the defendant was not yet a suspect in the crime may be admissible fr'lzclfj:gg;:
as a business record or a public record under MRE 803(6) and (8), records hearsay

respectively.* People v Jambor, 273 Mich App 477 (2007). exception.

3.17 Tracking Dog Evidence

CJl 2d 4.14 — Tracking-Dog Evidence
A. Foundation

In People v Norwood, 70 Mich App 53, 55 (1976), the Court stated:

“Before tracking dog evidence is admissible in Michigan, four
conditions precedent must be satisfied. First, it is necessary to
show that the handler is qualified to handle the dog. Second, it
must be shown that the dog was trained and accurate in tracking
humans. Third, it is necessary to show that the dog was placed on
the trail where circumstances indicate that the culprit was. Fourth,
It isnecessary to show that the trail had not become stale when the
tracking occurred.

“For aproper foundation to be laid, the prosecutor must establish
that al four of the conditions are present to assure the evidence's
reliability.” [Citations omitted.]

B. Use

Tracking dog evidence, standing alone, will not support a conviction, but is
sufficient to justify the issuance of a search warrant. People v Coleman, 100
Mich App 587, 591-593 (1980).
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C. Jury Instruction

When tracking dog evidence is used, the court should give CJi2d 4.14. CJl 2d
4.14 is derived from People v Perryman, 89 Mich App 516 (1979).

. Drug-Sniffing Dog

In People v Clark, 220 Mich App 240 (1996), the Court of Appeals held that
a drug-sniffing dog's alert at the trunk of defendant’s car created sufficient
probable cause to allow the police to search the vehicle following defendant’ s
arrest. All that is necessary to find the dog' s alert to bereliable is evidence of
the dog’ s training and current certification. 1d. at 240. See also United Sates
v Wood, 915 FSupp 1126, 1136 (D Kan, 1996).

In United Satesv Place, 462 US 696, 707 (1983), the United States Supreme
Court held that “exposure of respondent’s [property], which was located in a
public place, to atrained canine . . . did not constitute a *search’ within the
meaning of the Fourth Amendment.”

Evidence Benchbook (2004—August 2009)



4.1

4.1 HEAISAY ...ccoiiiiiiiiieeeeee e 4-1
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Hears ay

MRE 801 — Hearsay; Definitions

MRE 802 — Hearsay Rule

MRE 803 — Hearsay Exceptions; Availability of Declarant Immaterial
MRE 804 — Hearsay Exceptions,; Declarant Unavailable

MRE 805 — Hearsay Within Hearsay

. Hearsay Analysis

MRE 802 provides hearsay is not admissible except as provided by the rules.
MRE 801(C) defines “hearsay” as “a statement, other than one made by the
declarant while testifying at the trial or hearing, offered in evidence to prove
the truth of the matter asserted.” Possibly the best rationale for the ruleis the
inability to cross-examine the witness who makes the statement when the
statement is made (who isthe real witness and can they be cross-examined?).
In addressing a hearsay objection, the following analysis may be helpful:

¢ Isthe proposed evidence inadmissible hearsay because:
* Itisastatement made orally or in writing or by gesture;

* The declarant is someone other than the witness while testifying
(or isit the witness' prior statement since it is still hearsay if the
witness is quoting him or herself); and

* The statement is offered to prove the truth of the matter asserted;

¢ Is the proposed evidence, although apparently hearsay, admissible
because offered for anon-hearsay purpose, or becauseit isnot hearsay
under MRE 801(d),* or under the exceptions contained in MRE 803
and 804?

Michigan Judicial Institute © 2004-August 2009
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B. Examples

1. Who is the declarant?

“In general, testimony about a prior out-of-court identification
fallsinto two categories: testimony by the identifier/declarant and
testimony by a third-party witness to the identifier/declarant’s
statements. With respect to testimony by an identifier/declarant,
even before the adoption of the Michigan Rules of Evidence,
Michigan cases have alowed such testimony.” People v Sykes,
229 Mich App 254, 262 (1998).

2. Is it a statement?

MRE 801(a) states:

“Statement. A ‘statement’ is (1) an oral or written assertion or (2)
nonverbal conduct of aperson, if itisintended by the person asan
assertion.”

3. Is it offered to prove the truth of the matter?

“The trial court did not abuse its discretion in admitting the tape
recording of the 911 telephone call that resulted in the police
responding to the disturbance at the hall. First, the 911 tape
recording was not hearsay, because it was not introduced to prove
the truth of the matter asserted therein, but rather to show why the
police responded. MRE 801(c); People v Jackson, 113 Mich. App.
620; 318 N.W.2d 495 (1982). Second, even if the tape recording
were offered to prove the truth of the statements therein, it would
fall within the present sense impression exception of MRE 803(1).
People v Cross, 202 Mich. App. 138, 142; 508 N.W.2d 144
(1993). " City of Westland v Okopski, 208 Mich App 66, 77 (1994).

A dispatcher’s statement can be offered to explain why the police did what
they did after receiving the report. People v Lewis, 168 Mich App 255, 266-
267 (1988). In People v Pawelczak, 125 Mich App 231, 234-235 (1983), the
Court allowed the admission of statements made over the police radio because
it was offered to show the motives of the police officersfor pursuing the stolen
vehicle and for arresting defendant rather than to prove the truth of the matter
asserted. The Court had concluded that the circumstances of the arrest were
relevant to prove defendant’ s identity as the perpetrator of the crime.

See also People v Chambers, 277 Mich App 1, 11 (2007), where thetrial court
properly admitted a police officer’'s testimony regarding a confidential
informant’ sidentification of the defendant because the testimony was offered
to explain how and why the defendant was arrested, not to prove the truth of
the informant’ stip.
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C. Not Hearsay by Definition

The MRE and case law provide that some out of court statements are not
hearsay, MRE 801(d):

1. Prior statement of testifying witness, MRE 801(d)(1), and
statement is:

(A) inconsistent with his or her testimony, and was given under
oath subject to the penalty of perjury at a trial, hearing or other
proceeding, or in a deposition. People v Morrow, 214 Mich App
158 (1995); People v Chavies, 234 Mich App 274, 382-283
(1999).

(B) consistent with his or her testimony and is offered to rebut an
express or implied charge of recent fabrication or improper
influence or motive. People v Brownridge, 225 Mich App 291,
301-302 (1997); People v Jones, 240 Mich App 704 (2000).

(C) one of identification of a person made after perceiving him or
her. People v Malone, 445 Mich 369 (1994).

2. Admission by party-opponent, MRE 801(d)(2), offered
against a party, and statement is:

(A) his or her own statement, in either his or her individual or a
representative capacity, except statements made in connection
with a guilty pleato a misdemeanor motor vehicle violation or an
admission of responsibility for a civil infraction under laws
pertaining to motor vehicles.

(B) astatement that he or she has manifested his or her adoption or
belief initstruth. People v Greenwood, 209 Mich App 470 (1995).

(C) a statement by a person authorized by him or her to make a
statement concerning the subject. Fassihi v S Mary Hosp, 122
Mich App 11 (1982).

(D) astatement by his or her agent or servant concerning a matter
within the scope of hisor her agency or employment, made during
the existence of the relationship. Shields v Reddo, 432 Mich 761,
773 (1989).

(E) astatement by a coconspirator of a party during the course and
in furtherance of the conspiracy on independent proof of the
conspiracy. People v Vega, 413 Mich 773 (1982).

In medical malpractice cases, an affidavit of merit constitutes “a statement of
which the party has manifested an adoption or belief in its truth” under MRE
801(d)(2)(B), as well as “a statement by a person authorized by the party to
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make a statement concerning the subject” under MRE 801(d)(2)(C);
therefore, an affidavit of merit is a party admission and is admissible at trial
as substantive evidence. Barnett v Hidalgo, 478 Mich 151, 160-161 (2007).

Note: A finding that a defendant’s statement may be used as an
admission does not preclude an objection as to relevancy.* See
People v Brown, 120 Mich App 765 (1982).

Hearsay Exceptions
MRE 803 — Hearsay Exceptions; Availability of Declarant Immaterial
MRE 804 — Hearsay Exceptions; Declarant Unavailable

Hearsay evidence is inadmissible unless it comes within an established
exception. MRE 802; People v Eady, 409 Mich 356 (1980).

MRE 803 exceptions apply whether or not the witness is available, while
MRE 804 applies only when the witness is unavailable.

There are many exceptionsto the hearsay rule. This Section only discussesthe
most common exceptions.

. Present Sense Impression—MRE 803(1)

In Hewitt v Grand Trunk WR Co, 123 Mich App 309, 317 (1983), (quoting
United Sates v Narciso, 446 F Supp 252, 288 (ED Mich, 1977) the Court
stated:

“Underlying Rule 803(1) is the assumption that statements of
perception substantially contemporaneous with an event are
highly trustworthy because: (1) the statement being simultaneous
with the event there is no memory problem; (2) thereislittle or no
time for calculated misstatement; and (3) the statement is usually
made to one who had equal opportunity to observe and check
mi sstatements.”

In People v Hendrickson, 459 Mich 229, 235-236 (1998), the Court stated:

“The admission of hearsay evidence as a present sense impression
requires satisfaction of three conditions (1) the statement must
provide an explanation or description of the perceived event, (2)
the declarant must personally perceive the event, and (3) the
explanation or  description must be ‘substantially
contemporaneous with the event.” Id. at 236.

Corroboration (independent evidence of the event) isrequired. Id.
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B. Excited Utterance—MRE 803(2)

“To come within the exited utterance exception to the hearsay rule,
a statement must meet three criteria: (1) it must arise out of a
startling occasion; (2) it must be made before there has been time
to contrive and misrepresent; and (3) it must relate to the
circumstances of the startling occasion.” People v Gee, 406 Mich
279, 282 (1979).

In People v Smith, 456 Mich 543, 550-551 (1998) the Court clarified the
requirements:

“In People v Straight, 430 Mich 418, 424 (1988), this Court cited
two primary requirements for excited utterances: 1) that there be a
startling event, and 2) that the resulting statement be made while
under the excitement caused by the event. Straight clarified
People v Gee, 406 Mich 279, 282 (1979), which had split the
second requirement into two inquiries: whether the statement was
made before there was time to contrive and misrepresent, and
whether it related to the circumstances of the startling occasion. . .
. This explanation clarified that it is the lack of capacity to
fabricate, not the lack of time to fabricate, that is the focus of the
excited utterance rule. The question is not strictly one of time, but
of the possibility for conscious reflection.”

Admission of an excited utterance under MRE 803(2) “does not require that a
startling event or condition be established solely with evidence independent
of an out-of-court statement before the out-of-court statement may be
admitted. Rather, MRE 1101(b)(1) and MRE 104(a) instruct that when atrial
court makes a determination under MRE 803(2) about the existence of a
startling event or condition, the court may consider the out-of-court statement
itself in concluding whether the startling event or condition has been
established.” People v Barrett, 480 Mich 125, 139 (2008).

“However, the elements of this exception are defined, it is clear that the
statement must have been made while the declarant was till in a state of
nervous excitement.” Hewitt v Grand Trunk WR Co, 123 Mich App 309, 319
(1983).

The admission of hearsay under the excited utterance exception is within the
discretion of the trial court. People v Creith, 151 Mich App 217, 223 (1986);
Smith, supra at 554.

C. Then Existing Mental, Emotional, or Physical Condition—
MRE 803(3)

State of Mind. In People v DeWitt, 173 Mich App 261, 268 (1988) the Court
stated:
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“The general rule in Michigan is that statements indicative of the
declarant’s state of mind are admissible when state of mind is an
issue in the case.”

The Court in People v Fisher, 449 Mich 441 (1995) provided further
guidance:

“Evidence that demonstrates an individual’ s state of mind will not
be precluded by the hearsay rule. . . . Wherever an utterance is
offered [into] evidence [for] the state of mind which ensued in
another person in consequence of the utterance, it is obvious that
no assertive or testimonia use is sought to be made of it, and the
utterance is therefore admissible, so far as the hearsay rule is
concerned. . . . An utterance or awriting may be admitted to show
the effect on the hearer or reader when this effect is relevant. The
policies underlying the hearsay rule do not apply because the
utterance is not being offered to prove the truth or falsity of the
matter asserted.” .

Where the declarant states that he or she is afraid, the statement may be
admissible to show the declarant’ s state of mind. Inre Utrera, _ Mich App
., (2008). In In re Utrera, the respondent appealed the trial court’s
order terminating her parental rights and argued that hearsay testimony was
improperly admitted. Id. at ___. The Michigan Court of Appeals affirmed the
trial court’s decision to admit statements the declarant (a child) made to her
therapist and to a guardianship investigator regarding the fear the child felt
towards her mother because these hearsay statements pertained to the
declarant’ s then-existing mental or emotional condition and were not offered
to prove the truth of the matter asserted. Id. at .

Physical Condition. Statements about declarant’s symptoms are admissible,
but it was “medically irrelevant” that the trauma occurred at work. Cooley v
Ford Motor Co, 175 Mich 199, 203-204 (1988).

. Statements Made for Purposes of Medical Treatment or

Diagnosis—MRE 803(4)

“In order to be admitted under MRE 803(4), a statement must be made for
purposes of medical treatment or diagnosis in connection with treatment, and
must describe medical history, past or present symptoms, pain or sensations,
or the inception or general character of the cause or external source of the
injury. Traditionally, further supporting rationale for MRE 803(4) is the
existence of (1) the self-interested motivation to speak the truth to treating
physicians in order to receive proper medical care, and (2) the reasonable
necessity of the statement to the diagnosis and treatment of the patient.”
People v Meebor (After Remand), 439 Mich 310, 322 (1992). See also
Merrow v Bofferding, 458 Mich 617, 629 (1998) and People v Hackney, 183
Mich App 516, 527 (1990).
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E. Recorded Recollection—MRE 803(5)*

In order to admit evidence pursuant to MRE 803(5), the following
requirements must be met:

¢ Thedocument must pertain to matters about which the declarant once
had knowledge;

¢ The declarant must now have an insufficient recollection as to such
matters; and

4 The document must be shown to have been made by the declarant or,
if made by one other than the declarant, to have been examined by the
declarant and shown to accurately reflect the declarant’s knowledge
when the matters were fresh in his or her memory. People v Daniels,
192 Mich App 658, 667-668 (1991).

In Hewitt v Grand Trunk W R Co, 123 Mich App 309, 321 (1983), the Court
of Appeals quoted the Michigan Supreme Court’ s holding in Jaxon v Detroit,
379 Mich 405, 413 (1967) (emphasis added):

“To qualify a writing otherwise objectionable as hearsay to be
admitted in evidence as a past recollection recorded, a proper
foundation must be laid. That foundation should consist in the
following: (a) showing that the witness has no present recollection
of the facts, (b) a showing that the witness memory is not
refreshed upon reference to the document, (c) a showing that the
document is an original memorandum made by the witness from
personal observation, (d) a showing that the document was
prepared by the witness contemporaneously with the event and
was an accurate recording of the occurrence and, (e) a showing
that the substance of the proffered writing is otherwise
admissible.”

According to People v Missias, 106 Mich App 549, 554 (1981):
“MRE 803(5) does not require a showing that the witness was
totally unable to recall the memorandum’ s contents, but only that

the witness ‘now has insufficient recollection to enable him to
testify fully and accurately.’”

F. Records of Regularly Conducted Activity—MRE 803(6)

In Solomon v Shuell, 435 Mich 104, 125-126 (1990), the Court summarized
the business records hearsay exception as follows:

“In order to ensure the same high degree of accuracy and
reliability upon which the traditional, but narrowly construed
business records exception was founded, the current rules also
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recognize that trustworthiness is the principal justification giving
rise to the exception. Thus, FRE 803(6) and MRE 803(6) and
MRE 902(11) provide that trustworthinessis presumed, subject to
rebuttal, when the party offering the evidence establishes the
requisite foundation. Even though proffered evidence may meet
the literal requirements of the rule, however, the presumption of
trustworthinessis rebutted where * the source of information or the
method or circumstances of preparation indicate lack of
trustworthiness.””

See also Hewitt v Grand Trunk W R Co, 123 Mich App 309, 322-325 (1983).

The foundation for admitting business records can be provided by the
custodian, other qualified witness, or certification. MRE 803(6), MRE
902(11).

For public records exception see MCL 600.2107, MRE 803(8) and (9) and
MRE 902.

G. “Reliable Hearsay”—MRE 803(24) and 804(b)(6)

MRE 803(24) provides a hearsay exception for:

“A statement not specifically covered by any of the foregoing
exceptions but having equivalent circumstantial guarantees of
trustworthiness, if the court determines that (A) the statement is
offered as evidence of a material fact, (B) the statement is more
probative on the point for which it is offered than any other
evidence that the proponent can procure through reasonable
efforts, and (C) the general purposes of these rulesand the interests
of justice will best be served by admission of the statement into
evidence. However, a statement may not be admitted under this
exception unless the proponent of the statement makes known to
the adverse party, sufficiently in advance of thetria or hearing to
providethe adverse party with afair opportunity to prepare to meet
it, the proponent’s intention to offer the statement and the
particulars of it, including the name and address of the declarant.”

This rule contains five requirements for admissibility:

1) not covered by other hearsay exceptions,
2) equivalent circumstantial guarantee of trustworthiness,
3) the statement is offered as evidence of a material fact;

4) the statement is more probative on the point for which it is
offered than any other evidence that the proponent can procure
through reasonable efforts; and
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5) the general purposes of these rules and the interests of justice
will best be served by admission of the statement into evidence.

See People v Katt, 468 Mich 272, 281-290 (2003) for a discussion of what
constitutes a statement “not specifically covered by any of the foregoing
exceptions’ and the “near-miss’ theory.

In People v Welch, 226 Mich App 461, 467-468 (1997), the Court of Appeals
examined federal cases, analogized MRE 803(24) and MRE 804(b)(6) to FRE
803(24), and found that based on the totality of the circumstances, statements
must bear an “adequate indicia of reliability” based on trustworthiness factors
which include (1) the statement’ s spontaneity; (2) consistent repetition of the
statement; (3) lack of motiveto fabricate; (4) thereason for inability to testify;
and the court must determine that cross-examination would be “of marginal
utility.”

The statements of a child victim that did not fit within one of the established
exceptions to the hearsay rule has been admitted under MRE 803(24). People
v Katt, 468 Mich 272, 294 (2003).

H. Child’s Statement* About Sexual Act—MRE 803A *Section 2.25
discusses child
witnesses.

MRE 803A reinstates the “tender years” exception. See Smith, Sexual Assault
Benchbook, (MJI, 2002), Section 7.5(C) for adiscussion of MRE 803A.

. Declarant Unavailable—MRE 804, MCL 768.26

Hearsay exceptions that apply only when the declarant is unavailable are set
forth in MRE 804(b). MRE 804(a) defines “unavailability.” A witness who
abruptly leaves the courthouse before testifying may be“ unavailable’. People
v Adams, 233 Mich App 652, 658-659 (1999). The exceptions include the use
of prior testimony, MRE 804(b)(1) and (5), and a statement against interest,
MRE 804(b)(3).

Prior Testimony.* The admission of prior testimonial statements violatesa | *The next
defendant’s congtitutional right to confrontation unless the prior statements | section

were subject to cross-examination by the defendant and the person who made ?a(:;enfzﬁtss bya
the statementsis unavailable to testify. See Peoplev Yost, ~ MichApp co-defendant or
___(2008), wherethe trial court properly permitted the prosecution to admit co-conspirator.
videotaped testimony of an unavailable witness because “on the whole,
defendant’s trial counsel properly and effectively cross-examined [the
witness] on all the relevant issues.” For confrontation clause purposes, the
reliability of prior testimonial statements must not be determined by reference
to rules of evidence governing admissibility of hearsay evidence, or by
whether the statements bear “particularized guarantees of trustworthiness.”
Crawford v Washington, 541 US 36, 68-69; 124 S Ct 1354, 1374 (2004). In
Crawford, the United States Supreme Court overruled Ohio v Roberts, 448
US 56 (1980), which held that admission of an unavailable witness's prior
statements did not violate the Sixth Amendment if the statements bear
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“adequate indicia of reliability.” The Court declined to provide a
comprehensive definition of “testimonial statement”; however, the Court
stated:

“Whatever else the term covers, it applies at a minimum to prior
testimony at a preliminary hearing, before a grand jury, or at a
former trial; and to police interrogations.” 1d.

A decedent’s statements identifying his assailant to the police during the
hectic minutes shortly after the fatal shooting took place were admissible as
nontestimonia statements under Crawford v Washington, 541 US 36, 68
(2004). In the aternative, the decedent’s statements were also admissible as
dying declarations under the historic hearsay exception to the Confrontation
Clause. People v Geracer Taylor, 275 Mich App 177 (2007).

The transcript of a guilty plea of an unavailable witness is a “testimonial
statement” and is not admissible unless the defendant had a prior opportunity
for cross-examination. People v Shepherd, 236 Mich App 665, 671 (2004).

The United States Court of Appeals for the Sixth Circuit held that testimony
from an investigating officer about information from a confidential informant
is precluded under Crawford v Washington, 541 US 36 (2004). A “ statement
made knowingly to the authorities that describes crimina activity is almost
alwaystestimonial.” United Statesv Cromer, 389 F3d 662, 671 (CA 6, 2004).

The rule in Crawford v Washington, 541 US 36 (2004), applies retroactively
to cases pending on direct review. In Whorton v Bockting,  US__ ;127 S
Ct 1173 (2007), the United States Supreme Court clarified that Crawford
established anew procedural rulethat isretroactive only to cases still pending
on direct review. In Whorton, the defendant’s ruling on direct review was
final. At a minimum, a new rule must be substantive in order to apply
retroactively to cases pending on collateral review. In Whorton, the
defendant’ s appeal was collateral (habeas corpus) and the procedural rule in
Crawford did not apply. Whorton, supraat .

Although state courts are not required to apply the Crawford ruleretroactively
to convictions that were final at the time Crawford was decided, they are not
prohibited from doing so. Danforth v Minnesota, 552 US __ ,  (2008). In
Danforth, the defendant was convicted before the Crawford rule was
established. The defendant filed a post-conviction motion arguing that he was
entitled to a new trial because the admission of the victim’s testimony via
videotape violated his confrontation rights under Crawford. Danforth, supra
at . Agreeing with the Minnesota trial court and Court of Appeals, the
Minnesota Supreme Court concluded that state courts were not free to give a
broader retroactive application to cases than did the United States Supreme
Court. Id. a . The United States Supreme Court reversed the state court’s
decision and stated that the retroactivity limitations described in Teague v
Lane, 489 US 288 (1989), apply to “the kinds of constitutional violations that
will entitle an individual to relief on federal habeas, but do[] not in any way
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limit the authority of a state court, when reviewing its own state criminal
convictions, to provide a remedy for a violation that is deemed
‘nonretroactive’ under Teague.” Danforth, supraat .

See also United Sates v Powers, 500 F3d 500, 509-510 (CA 6, 2007) (a
confidential informant’s statement identifying the defendant as “a major
supplier of cocaine” congtituted testimonial evidence and its admission
violated the Confrontation Clause). But see People v Chambers, 277 Mich
App 1, 11 (2007). The trial court properly admitted a police officer's
testimony regarding a confidential informant’ s identification of the defendant
because the testimony was offered to explain how and why the defendant was
arrested, not the truth of the informant’stip. Id.

Whether hearsay evidence constitutes a “testimonial statement” barred from
admission against a defendant where the defendant has not had an opportunity
to cross-examine the declarant requires a court to conduct an objective
examination of the circumstances under which the statement was obtained.
Davis v Washington, 547 US 813, 822 (2006). Although the United States
Supreme Court did not “produce an exhaustive classification of all
conceivable statements . . . as either testimonial or nontestimonial,” the Court
expressly stated:

“ Statements are nontestimonial when made in the course of police
interrogation under circumstances objectively indicating that the
primary purpose of the interrogation isto enable police assistance
to meet an ongoing emergency. They are testimonial when the
circumstances objectively indicate that there is no such ongoing
emergency, and that the primary purpose of the interrogation isto
establish or prove past events potentially relevant to later criminal
prosecution.” Davis, supra at 822 (footnote omitted).

Davis involved two separate cases (Davis v Washington and Hammon v
Indiana) in which the defendant assaulted a victim, the victim answered
questions posed by law enforcement personnel, the victim did not testify at
trial, and the victim's statement was admitted as evidence against the
defendant. In one of these cases, Davis v Washington, the statements at issue
arose from the victim's (McCottry) conversation with a 911 operator during
the assault. After objectively considering the circumstances under which the
911 operator “interrogated” McCottry, the Court concluded that the 911 tape
on which the victim identified the defendant as her assailant and gave the
operator additional information about the defendant was not testimonial
evidence barred from admission by the Confrontation Clause. According to
the Couirt:

“[T]he circumstances of McCottry’s interrogation objectively
indicate its primary purpose was to enable police assistance to
meet an ongoing emergency. She simply was not acting as a
witness; she was not testifying.” Davis, supra at 828 (emphasisin
original).
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In the other case, Hammon v Indiana, the statement at issue arose from
answersthe victim (Amy) gave to one of the police officers who responded to
a “reported domestic disturbance” call at the victim's home. Amy
summarized her responses in awritten statement and swore to the truth of the
statement. In this case, the Court concluded that the circumstances
surrounding Amy’s interrogation closely resembled the circumstances in
Crawford v Washington, 541 US 36 (2004), and that the “battery affidavit”
containing Amy’s statement was testimonial evidence not admissible against
the defendant absent the defendant’ s opportunity to cross-examine the victim.
The Court summarized the similarities between the instant case and
Crawford:

“Both declarants were actively separated from the defendant—
officersforcibly prevented [the defendant in Amy’ s assault] from
participating in the interrogation. Both statements deliberately
recounted, in response to police questioning, how potentially
criminal past events began and progressed. And both took place
some time after the events described were over. Such statements
under official interrogation are an obvious substitute for live
testimony, because they do precisely what a witness does on direct
examination; they are inherently testimonial.” Davis (Hammon),
supra at 830 (emphasisin original).

A victim’s statements made for the primary purpose of identifying, locating,
and apprehending a perpetrator after the crime has already occurred constitute
testimonial evidence. People v Bryant, 483 Mich 132, 143 (2009). |n Bryant,
the victim was allegedly shot at the defendant’s house and drove to a gas
station where he was questioned by the police and identified the shooter asthe
defendant shortly before the victim died from the gunshot wound. Bryant,
supra at 135-136. The Court concluded that the police questioned the victim
about past events when they questioned him about a crime that had been
committed 30 minutes prior to questioning and six blocks away from where it
allegedly took place. 1d. at 143. In addition, the police officers’ actionsdid not
indicate that they " considered the circumstances at the gas station to constitute
an ‘ongoing emergency,”” as defined by the United States Supreme Court. Id.
at 144. For these reasons, the Michigan Supreme Court concluded that the
victim’'s statements were testimonia in nature and should not have been
admitted against the defendant at trial. I1d. at 151.

Statements made by the neighbor of a victim during a 911 call, which
statements were made for the purpose of obtaining assistance for the victim,
do not constitute “testimonial statements’ for purposes of the Confrontation
Clause. People v Walker (Walker 1), 273 Mich App 56, 63-64 (2006). The
neighbor’ swritten statement regarding the information the victim provided to
her, however, as well as the victim’'s written statement, do constitute
“testimonial statements” for purposes of the Confrontation Clause when there
isno indication that a continuing danger to the victim existed at the time these
written statements were made.
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In Walker, the defendant beat the victim and threatened to kill her. Walker 11,
supra at 59-60. The victim jumped from a second-story balcony and ran to a
neighbor’s house, and the neighbor called the police. The victim made
statements to the neighbor, who wrote out the statements and gave them to the
police. The victim also made awritten statement to the police. The victim did
not appear for trial, and all of these statements were admitted under the
excited utterance exception to the hearsay rule. On appeal, the defendant
argued that pursuant to Crawford v Washington, 541 US 36 (2005), admission
of these statements violated the Confrontation Clause because they were
“testimonial statements.” The Court of Appeals, however, rejected the
defendant’s argument. Walker |, supra at 533. Subsequently, however, the
Michigan Supreme Court vacated the Court of Appea’s holding in Walker |
as to the Confrontation Clause issue, and remanded the case to the Court of
Appeals for reconsideration in light of the newly decided case of Davis v
Washington, 547 US 813 (2006). People v Walker, 477 Mich 856, 856 (2006).
On remand, the Court of Appeals found that the statements made during the
911 call were not testimonia in nature because they were made for the
purpose of resolving an existing emergency. Walker 1I, supra at 63-64.
However, the Court found that the neighbor’ s written statement to the police
and the victim’s own statement to the police both did constitute “testimonial
statements” for purposes of the Confrontation Clause. The Court reasoned
that there was no indication of continuing danger at the time these statements
were made:

“[T]he victim’s statement recorded by the neighbor and her ora
statements to the police recounted how potentially criminal past
events began and progressed. Although portions of these
statements could be viewed as necessary for the police to assess
the present emergency, and, thus, nontestimonial in character, we
conclude that, on the record before us, these statements are
generally testimonial under the standards set forth in Davis.
‘Objectively viewed, the primary, if not indeed the sole, purpose
of [this] interrogation was to investigate a possible crime...”
Walker I1, supra at 65.

On this basis the Court of Appealsreversed its prior holding in Walker I, and
remanded the case to the trial court for further proceedings as appropriate.
Walker |1, supra at 67.

To determine whether statements made to a Sexual Assault Nurse Examiner
(SANE) or similar examiner are testimonial, “the reviewing court must
consider the totality of the circumstances of the victim’'s statements and
determine whether the circumstances objectively indicate]] that the
statements would be available for usein alater prosecution or that the primary
purpose of the [examiner's] gquestioning was to establish past events
potentialy relevant to a later prosecution rather than to meet an ongoing
emergency.” Peoplev Spangler, MichApp___, (2009). In reviewing
the totality of the circumstances, the Court of Appeals suggested that trial
courts consider the following nonexhaustive list of factors:
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“1) the reason for the victim's presentation to the [examiner], e.g.,
to be checked for injuries, to be checked for signs of abuse;

“2) the length of time between the abuse and the presentation:;

“3) what, if any, preliminary questions were asked of the victim or
the victim's representative, or what preliminary conversations
took place, before the official interview or examination:;

“4) where the interview or examination took place, e.0., ahospital
emergency room, another location in the hospital, an off-site
location;

“5) the manner in which the interview or examination was
conducted:;

“6) whether the [examiner] conducted a medical examination and,
if so, the extent of the examination, and whether the [examiner]
provided or recommended any medical treatment;

“7) whether the [examiner] took photographs or collected any
other evidence;

“8) whether the victim’s statements were offered spontaneously,
or in response to particular questions, and at what point during the
interview or examination the statements were made;

“9) whether the [examiner] completed a forensic form during or
after the interview or examination;

“10) whether the victim or the victim's representative signed
release or authorization forms, or was privy to any portion of the
forensic form, before or during the interview or examination;

“11) whether individuals other than the victim and the [ examiner]
wereinvolved in the interview or examination and, if so, the level
of their involvement;

“12) if and when law enforcement became involved in the case,
how they becameinvolved, and thelevel of their involvement; and

“13) how [examiners] are utilized by the particular hospital or
facility where the interview or examination took place.” Spangler,

Supra at .

The lengthy sequence of events following a 73-year-old victim’s rape and
robbery qualified as an ongoing emergency during which the statements made
by the victim* constituted nontestimonial evidence under Crawford v
Washington, 541 US 36, 68 (2004). People v Jordan, 275 Mich App 659, 664
(2007), citing Davis v Washington, 547 US 813 (2006). In Jordan,
immediately after the early morning assault, the victim ran out of her housein
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her nightgown yelling for help. The owner/operator (Ferris) of a nearby
service station responded to the victim’s screams and called 911. The police
arrived 45 minutes later and although the victim told Ferris she had been
raped, she failed to tell the police detective about the rape when she was first
questioned. Avery, the victim'’'slandlord and friend, arrived at the scene after
the police left but the victim did not mention the rape. After learning of the
rape by talking with Ferris, Avery took the victim to the police station where
she told the police about the rape. Jordan, supra at 661-662.

A witness statement identifying the defendants for police is a testimonial
statement under Crawford v Washington, 541 US 36 (2004). In United Sates
v Pugh, 405 F3d 390, 396 (CA 6, 2005), the defendants were convicted of
several counts relating to a bank robbery. During the trial, a police officer
testified that a witness identified pictures of the defendants during the
witness' interview with police. The witness never testified at trial, and it is
unclear whether she was unavailable or ssimply absent. The United States
Court of Appealsfor the Sixth Circuit concluded that the statement was given
during aformal policeinterrogation, and areasonable person would anticipate
that the statement would be used against the accused for investigation and
prosecution. Therefore, the statement was testimonial in nature. Further, the
statement was offered for the truth of the matter asserted — that the defendants
were in fact the men in the picture.

A non-testifying serologist’ s notes and lab report are “testimonial statements”
under Crawford v Washington, 541 US 36 (2004). Peoplev Lonsby, 268 Mich
App 375, 391-393 (2005). In Lonshy, a crime lab serologist who did not
analyze the physical evidence testified regarding analysis that was performed
by another serologist. The testimony included theories on why the non-
testifying serologist conducted the tests she conducted and her notes regarding
the tests. In Crawford, “the Court stated that pretrial statements are
testimonial if the declarant would reasonably expect the statement will be
used in a prosecutorial manner and if the statement is made ‘under
circumstances which would lead an objective witness reasonably to believe
that the statement would be available for use at a later trial.”” Lonsby, supra
at 376, quoting Crawford, supra at 51-52. The Court of Appeals found that
because the serologist would clearly expect that her notes and lab report
would be used for prosecutorial purposes, the information satisfies
Crawford’' s definition of a*“testimonial statement.” The Lonsby Court stated:

“Because the evidence was introduced through the testimony of
Woodford, who had no first-hand knowledge about Jackson’'s
observations or analysis of the physical evidence, defendant was
unable, through the crucible of cross-examination, to challengethe
objectivity of Jackson and the accuracy of her observations and
methodology. Moreover, because Woodford could only speculate
regarding Jackson’s reasoning, defendant could not question or
attack Jackson’s preliminary test results or the soundness of her
judgment in failing to conduct additional tests. Therefore, the
introduction of Jackson's hearsay statements through the
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testimony of Woodford fals sguarely within Crawford's
prohibition of testimonial hearsay that isreasonably expected to be
used by the prosecution at trial. Because there is no showing that
Jackson was unavailable to testify and that defendant had a prior
opportunity to cross-examine her, the admission of the evidence
violated defendant’s Confrontation Clause rights, as defined by
the United States Supreme Court in Crawford.” [Footnotes
omitted.] Lonsby, supra at 392-393.

An affidavit prepared by a forensic analyst is testimonial evidence under
Crawford v Washington, 541 US 36 (2004), and the forensic analyst who
prepared the affidavit is a witness for purposes of the Confrontation Clause.
Melendez-Diaz v Massachusetts, 557 US| (2009). In Melendez-Diaz,
thetrial court admitted into evidence affidavits that stated the substance found
on the defendant during a search by police was cocaine. Melendez-Diaz, supra
at . The United States Supreme Court concluded that the affidavits
constituted testimonial statements because “the affidavits [were] ‘“made
under circumstances which would lead an objective witness reasonably to
believe that the statement would be available for use at a later trial,”’ [and]
under [state] law, the sole purpose of the affidavits was to provide ‘prima
facie evidence of the composition, quality, and the net weight’ of the analyzed
substance].]’” Id. at (internal citations omitted). As such, the defendant’s
Sixth Amendment right to confrontation was violated when he was not given
an opportunity to cross-examine the analysts who prepared the affidavits. Id.
at . See also People v Payne, Mich App . (2009), which used
the Melendez-Diaz reasoning (and adopted as its own the reasoning of Judge
Saad in People v Lonsby, 268 Mich App 375 (2005)) to conclude that the
analyst who prepares a DNA report must also be the analyst who testifies as
to its contents, unless the analyst is unavailable and the defendant has had an
opportunity to cross-examine the analyst. To allow an analyst to testify who
did not conduct the DNA test, personally examine the evidence collected, or
personally reach any conclusions contained in the report, violates the
defendant’ s Sixth Amendment right to confrontation. Payne, supra at

Admission of an unavailable witness's testimonial statement does not violate
the Confrontation Clause where the defendant “has engaged in or encouraged
wrongdoing that was intended to, and did, procure the unavailability of the
declarant as awitness.” People v Jones, 270 Mich App 208, 212-214 (2006).
See MRE 804(b)(6). However, the doctrine of forfeiture by wrongdoing does
not apply to every case in which a defendant’ s wrongful conduct has caused
awitness to be unavailable to testify at trial. Gilesv California, 554 US
___(2008). The doctrine of forfeiture by wrongdoing applies only when the
witness's unavailability to testify at trial results from wrongful conduct
designed by the defendant for the purpose of preventing the witness's
testimony. Id. at .

The admission of an unavailable witness' former testimonial statement does
not violate the Confrontation Clause if the statement is admitted to impeach a
witness. People v McPherson, 263 Mich App 124, 133-135 (2004). In
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applying the U.S. Supreme Court’s holding in Crawford, supra, the Court of
Appeals indicated that Crawford does not bar the use of testimonial
statementsfor purposes other than establishing the truth of the matter asserted.
In McPherson, the statement of the co-defendant was admitted not for its
substance, but to impeach the defendant. The Court concluded that admission
of the statement for impeachment purposes did not violate either Crawford v
Washington, supra or the Confrontation Clause.

Where the transcript of an unavailable witness's preliminary examination
testimony is properly admitted against the defendant at trial, the trial court
must also permit the defendant to introduce evidence of the witness's prior
criminal record for impeachment purposes. Vasquez v Jones, 496 F3d 564
(CA 6, 2007).

Because an investigative subpoena hearing is similar to a grand jury
proceeding, testimony given at an investigative subpoena hearing satisfies one
of the requirements of MRE 804(b)(1): the testimony at issue must be
“‘[t]estimony given as awitness at another hearing of the same or a different
proceeding[.]’” People v Farquharson, 274 Mich App 268, 275 (2007); MRE
804(b)(1). Admissibility of prior testimony under MRE 804(b)(1) must also
meet a second requirement: the party against whom the testimony is offered
must have had an opportunity to question the witness, and the party’ s motive
in developing the witness stestimony at the time it was taken must be similar
to the party’s motive at the time the opposing party seeks to introduce the
witness's prior testimony. Farquharson, supra at 275.

Statement Against Interest. For analysis of MRE 804(b)(3), a statement
against interest, see People v Washington, 468 Mich 667, 671-674 (2003);
People v Poole, 444 Mich 151 (1993), overruled on other grounds People v
Taylor, 482 Mich 368, 374 (2008); People v Barrera, 451 Mich 261 (1996);
Davidson v Bugbee, 227 Mich App 264, 266-267 (1997); and People v
Schutte, 240 Mich App 713, 715-719 (2000). A statement that one intends to
commit a crime is not admissible under MRE 804(b)(3). People v
Brownridge, 225 Mich App 291, 303-304 (1997).

Prior Consistent Statements* For a prior consistent statement, four *Also see
elements must be shown to establish admissibility under MRE 801(d)(1)(B): 22‘3@;‘(8)
(1) the declarant must testify at trial and be subject to cross-
examination;

(2) there must be an express or implied charge of recent fabrication
or improper influence or motive of the declarant’ s testimony;

(3) the proponent must offer a prior consistent statement that is
consistent with the declarant’ s challenged in-court testimony; and

(4) the prior consistent statement must be made prior to the time
that the supposed motive to falsify arose. People v Jones, 240
Mich App 704 (2000).
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If there was an adequate opportunity to cross-examine the witness at the
preliminary examination, then the transcript can be used. See People v
Meredith, 459 Mich 62, 67 (1998); People v Dye, 431 Mich 58, 93 (1988);
People v Missouri, 100 Mich App 310, 334-335 (1980); and People v
Hayward, 127 Mich App 50, 55-58 (1983). In People v Meredith, 459 Mich
62, 65-71 (1998), the Supreme Court concluded the preliminary examination
of co-conspirators who refused to testify at trial was properly admitted.

Dying declaration. MRE 804(b)(2) allowsfor the admissibility of statements
made by a declarant at a time when the declarant believes his or her death is
imminent. The rule does not require that the declarant actually diein order for
the statements to be admissible; the declarant needs only to believe that hisor
her death was imminent. People v Orr, 275 Mich App 587, 594-596 (2007).

Note: Prior to the adoption of MRE 804(b)(2) in 1978, a dying
declaration was only admissible if the declarant actually died.
When the Court adopted MRE 804(b)(2), it did not retain the
common-law requirement that the declarant’'s statement was
admissible only if the declarant actually died. Orr, supra at 595.

“A declarant’'s age alone does not preclude the admission of a dying
declaration.” People v Samper 480 Mich 1, 610 (2007). In Stamper, the
declarant was afour-year-old child who stated that he was dead and identified
the defendant asthe person who inflicted hisfatal injuries. The Court affirmed
admission of the child' s statement, rejecting the defendant’ s argument that a
four-year-old could not be aware of impending death.

Waiver

A defendant who presents a hearsay witness waives appellate review of the
hearsay testimony. People v Riley, 465 Mich 442, 449 (2001) .

. Statements Narrating, Describing, or Explaining the Infliction

or Threat of Physical Injury

MCL 768.27c establishes a new exception to the hearsay rule for statements
purporting to narrate, describe, or explain the infliction or threat of physical
injury upon the declarant. This exception applies only to offenses involving
domestic violence. A declarant’s statement may be admitted under MCL
768.27cif all of the following circumstances exist:

“(a) The statement purports to narrate, describe, or explain the
infliction or threat of physical injury upon the declarant.

“(b) The action in which the evidence is offered under this section
is an offense involving domestic violence.

“(c) The statement was made at or near the time of theinfliction or
threat of physical injury. Evidence of a statement made more than
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5 years before the filing of the current action or proceeding is
inadmissible under this section.

“(d) The statement was made under circumstances that would
indicate the statement’ s trustworthiness.

“(e) The statement was made to alaw enforcement officer.” MCL
768.27¢(1).

For purposes of subsection (1)(d) of MCL 768.27c, “circumstances relevant
to the issue of trustworthiness include, but are not limited to, al of the
following:

(a) Whether the statement was made in contemplation of pending
or anticipated litigation in which the declarant was interested.

(b) Whether the declarant has a bias or motive for fabricating the
statement, and the extent of any bias or motive.

(c) Whether the statement is corroborated by evidence other than
statements that are admissible only under this section.” MCL
768.27¢(2).

For purposes of MCL 768.27c, the phrase “offense involving domestic
violence” means* an occurrence of 1 or more of thefollowing actsby aperson
that is not an act of self-defense:

(i) Causing or attempting to cause physical or mental harm to a
family or household member.*

(i) Placing a family or household member in fear of physical or
mental harm.

(i) Causing or attempting to cause afamily or household member
to engage in involuntary sexual activity by force, threat of force,
or duress.

(iv) Engaging in activity toward a family or household member
that would cause areasonable person to feel terrorized, frightened,
intimidated, threatened, harassed, or molested.” MCL
768.27¢c(5)(b).

MCL 768.27c aso contains a notice requirement. MCL 768.27¢(3) requires
the prosecuting attorney to disclose evidence admissible under the statute,
“including the statements of witnesses or a summary of the substance of any
testimony that is expected to be offered, to the defendant not lessthan 15 days
before the scheduled date of trial or at alater time as allowed by the court for
good cause shown.”
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4.3

Statement of Co-Defendant or Co-Conspirator

US Constitution, Amendment VI

Constitution, of 1963, Art 1, Sec 20

MRE 801(d)(2)(E) — Hearsay; Definitions, Admission by Party-Opponent
MRE 802 — Hearsay Exceptions; Availability of Declarant Immaterial

MRE 804(b)(3) — Hearsay Exceptions;, Declarant Unavailable; Statement
Against Interests

CJl 2d 4.2 — Confession Not Admissible Against Codefendant

CJl 2d 5.6 — Cautionary Instruction Regarding Accomplice Testimony

. Statement Made in Furtherance of Conspiracy

MRE 801(d)(2)(E) provides that a statement is not hearsay if:

“(2) Admission by party-opponent. The statement is offered
against aparty and is . . . (E) a statement by a coconspirator of a
party during the course and in furtherance of the conspiracy on
independent proof of the conspiracy.”

A statement is not hearsay under MRE 801 if made by a co-conspirator or the
party against whom a statement is offered and if the statement was made
during the course of and in furtherance of the conspiracy. MRE 801(d)(2)(E).
Independent proof must establish the conspiracy’s existence by a
preponderance of the evidence. People v Vega, 413 Mich 773, 780-782
(1982). Neither direct proof of the agreement, nor a formal agreement, need
be shown to prove the conspiracy. People v Gay, 149 Mich App 468, 471
(1986). Circumstances, acts and conduct of the parties can sufficiently
demonstrate an agreement in fact. I1d. Circumstantial evidence and inference
can be used to establish a conspiracy. Id. The trial judge must determine the
preliminary questions regarding the admissibility of the evidence, including
the existence of the conspiracy, before admitting the evidence. MRE 104(a),
Vega, supra at 779-780. These preliminary questions cannot be left to the
jury. 1d.

Foundation Requirements. To invoke the co-conspirator hearsay exception
under FRE 104(a), the government is required to prove the following
foundational requirements: 1) that a conspiracy existed and that the defendant
participated in it; 2) that an identified hearsay declarant and the defendant
were involved in the same conspiracy; 3) that the statement was made in the
course of the conspiracy; and 4) that the statement was made in furtherance of
the conspiracy. Bourjaily v United States, 483 US 171, 175 (1987).
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Where a preponderance of the evidence has established an ongoing
conspiracy, a co-conspirator’ s statement concerning a factor necessary to the
continuance of the illegal conduct constitutes a statement made “in
furtherance of the conspiracy.” People v Martin, 271 Mich App 280, 319
(2006). In Martin, the defendant and his brother were charged with crimes
arising out of their participation in the operation of an adult entertainment
establishment. The charges arose out of the alleged performance of sex actsin
aprivate VIP section of the establishment. Id. At trial, AngelaMartin, the ex-
wife of the defendant’s brother, testified about certain statements she heard
her ex-husband make, including his admission that sex acts were occurring at
the establishment and that he and the other participants financially benefitted
from the illegal activities. Id. Angela further testified that she overheard a
telephone conversation between the defendant and her ex-husband regarding
“the VIP cards necessary to access the downstairs area where acts of
prostitution occurred.” 1d. The defendant was convicted, and on appeal argued
that Angela s testimony regarding his brother’ s statements was inadmissible
hearsay. Id.

The Court of Appeals noted that trial testimony given before Angela's
testimony provided evidence sufficient to raise an inference that the defendant
and his brother conspired to carry out theillegal objectives of maintaining the
establishment as ahouse of prostitution, accepting earnings of prostitutes, and
engaging in a pattern of racketeering activity. Martin, supra at 343-344. The
Court further noted that the statements made by the defendant’s brother and
about which Angela testified were clearly made during the existence of the
conspiracy and that because the conversation about the use of VIP cards
clearly concerned the activities covered by the conspiracy, the statements
were made in furtherance of the conspiracy. 1d. Statements made to Angela
regarding the financial compensation her ex-husband and defendant earned
from the establishment were also made in furtherance of the conspiracy
because the statements informed Angela of her collective stake in the success
of the conspiracy and served to foster the trust and cohesiveness necessary to
keep Angela from interfering with the continued activities of the conspiracy.
Id. Because the statements about which Angela testified were “ statement[s]
by acoconspirator... during the course and in furtherance of the conspiracy on
independent proof of the conspiracy,” the statements were properly admitted
against the defendant at trial. 1d.

Decision. Thetrial court alone determines the admissibility of co-conspirator
statements; the jury plays no role in that determination. Co-conspirator
statements are admissible if they are proven by a preponderance of the
evidence. Bourjaily v United Sates, supra. No inquiry concerning the
Confrontation Clause need be made concerning a proposed co-conspirator
statement if evidence has established that the statement is in fact a co-
conspirator statement. See United States v Inadi, 475 US 387, 400 (1986).
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B.

Inculpatory Statements

The Confrontation Clause of the Sixth Amendment is violated when the
confession of one defendant, implicating another defendant, was placed
before the jury at the defendants' joint trial and the confessing defendant did
not take the witness stand and was therefore not subject to cross-examination.
This was a violation even though the court gave the jury a cautionary
instruction that the confession was to be considered only as evidence against
the confessing defendant. Bruton v United Sates, 391 US 123 (1968).

A Bruton* error is an error of constitutional magnitude subject to harmless
error anaysis; it does not require automatic reversal of a defendant’s
conviction. People v Pipes, 475 Mich 267, 276-277 (2006). Where a Bruton
error is unpreserved, it is subject to review for “plain error that affected
substantial rights.” Id. at 278, quoting People v Carines, 460 Mich 750, 774
(1999). Under this standard, even where a codefendant’s statement was
improperly admitted at ajoint trial, the other codefendant’ s statement may be
considered to determine whether the error was harmless. 1d. at 279-280.

In Pipes, the two defendants sought separate trials or separate juries based on
their contention that their defenses were mutually exclusive. Pipes, supra at
270-271. To support their assertion that their defenses were mutually
exclusive, both defendants made offers of proof and promised to testify at
trial. 1d. at 271. The trial court disagreed that the defendants defenses were
mutually exclusive and denied the motionsfor severance. Id. at 271. The court
repeatedly indicated that no Bruton error would arise when the defendants
statements to police were admitted at trial because both defendants were
going to testify. Id. at 271. According to the court, the defendants’ statements
to police were admissible in ajoint trial because the codefendant who made
the statement would be subject to cross-examination when he testified at trial.
Id.

Multiple statements were admitted at the joint trial and both defendants
decided not to testify—a clear Bruton error in violation of the defendants
Sixth Amendment right of confrontation. Pipes, supra at 272-273. Neither
defendant objected and both defendants were convicted. Id. at 273. The Court
of Appeals reversed on the basis of the Bruton error and its effect on the
defendants’ right to afair tria. 1d.

The Michigan Supreme Court reversed, noting that the Court of Appeals
failed to identify whether the Bruton error was preserved or unpreserved and
improperly reviewed the case under aharmless error analysis. Pipes, supra at
284. The proper standard of review in this case is the plain error analysis.
According to the Court:

“Because each defendant's own statements were self-
incriminating, we cannot conclude that either defendant was
prejudiced to the point that reversal is required by the erroneous
admission of his codefendant’s incriminating statements. Each
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defendant individually admitted the territorial dispute with rival
drug dealers, and each defendant’ s statements exposed the motive
behind the homicidal shooting—retaliation for shooting the green
Jeep Cherokee. In his second statement to the police, defendant
Key explicitly admitted being the triggerman in the drive-by
shooting and using an AK-47 rifle. Although Pipes did not confess
to being the gunman, he admitted procuring a vehicle to transport
defendant Key to the drive-by shooting and admitted following
Key in the Jeep in order to ‘watch [Key's] back. Taken in
isolation, these statements provide more than enough ‘damaging
evidence,” if believed by ajury, for the jury to find each defendant
guilty beyond a reasonable doubt as a principal or as an aider or
abettor of first-degree premeditated murder.” 1d. at 281 (footnote
omitted).

The admission of prior testimonial statements violates a defendant’s
constitutional right to confrontation unless the prior statements were subject
to cross-examination by the defendant and the person who made the
statements is unavailable to testify. For Confrontation Clause purposes, the
reliability of prior testimonial statements must not be determined by reference
to rules of evidence governing admissibility of hearsay evidence, or by
whether the statements bear “particularized guarantees of trustworthiness.”
Crawford v Washington, 541 US 36; 124 S Ct 1354, 1374 (2004). In
Crawford, the United States Supreme Court overruled Ohio v Roberts, 448
US 56 (1980), which held that admission of an unavailable witness prior
statements did not violate the Sixth Amendment if the statements bear
“adequate indicia of reliability.” The Court declined to provide a
comprehensive definition of “testimonial statement”; however, the Court
stated:

“Whatever else the term covers, it applies at a minimum to prior
testimony at a preliminary hearing, before a grand jury, or at a
former trial; and to police interrogations.” 1d. at 68.

Note: The admissibility of a codefendant’ s nontestimonial
statement is governed solely by MRE 804(b)(3). People v
Taylor, 482 Mich 368, 374 (2008). Such statements do not
implicate the Confrontation Clause.

Although state courts are not required to apply the Crawford ruleretroactively
to convictions that were final at the time Crawford was decided, they are not
prohibited from doing so. Danforth v Minnesota, 552 US __,  (2008).
The decision in Teague v Lane, 489 US 288 (1989), does not prevent a state
court from “giv[ing] broader effect to new rules of criminal procedure” than
isrequired by “the Teague rule of nonretroactivity.” Danforth, supraat .

The rule in Crawford v Washington, 541 US 36 (2004), applies retroactively
to cases pending on direct review. In Whorton v Bockting, _ US__ ;127 S
Ct 1173 (2007), the United States Supreme Court clarified that Crawford
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established anew procedural rulethat isretroactive only to cases still pending
on direct review. In Whorton, the defendant’s ruling on direct review was
final. At a minimum, a new rule must be substantive in order to apply
retroactively to cases pending on collateral review. In Whorton, the
defendant’ s appeal was collateral (habeas corpus) and the procedural rulein
Crawford did not apply. Whorton, supraat .

Before the co-defendant’s statement may be admissible, the co-defendant
must be unavailable as a witness. People v Dhue, 444 Mich 151, 163 (1993).
A co-defendant who exercises his Fifth Amendment privilegesis unavailable
as awitness. Richardson, supra at 74. Also see People v Meredith, 459 Mich
62 (1998).

The Confrontation Clause is not violated by the admission of a nontestifying
co-defendant’ s confession that is redacted to eliminate the defendant’s name
and any other reference to the defendant’s existence. Richardson v Marsh,
481 US 200 (1987).

The U.S. Supreme Court has held that merely redacting the co-defendant’s
name and replacing it with ablank, or the term del eted, or some other symboal,
still points too directly at the jointly tried co-defendant and violates the
Confrontation Clause. The Court indicated that more extensive redacting
would have been acceptable. Gray v Maryland, 523 US 185 (1998).

If the nontestifying co-defendant’s confession is introduced in rebuttal to
impeach a testifying defendant’s explanation of his or her own confession,
and the jury is properly instructed that the nontestifying co-defendant’s
confession isnot to be considered for itstruth, the Confrontation Clause is not
violated and Bruton, supra, does not apply. See Tennessee v Street, 471 US
409 (1985).

. Exculpatory Statement

In People v Barrera, 451 Mich 261, 276-277 (1996), the court held a co-
defendant’s statement offered as exculpatory evidence should have been
admitted. The court considered the admissibility under MRE 804(b)(3),
analyzed whether it was against pena interest and considered its
trustworthiness. The court concluded that the totality of the circumstances
tested espoused in People v Dhue, 444 Mich 151 (1993), should be applied.

. Cautionary Instruction—CJI 2d 5.6

Whether to give a cautionary accompliceinstruction iswithin thetrial court’s
discretion. People v Young, 472 Mich 130, 135 (2005). In Young, the Court
overturned the McCoy* rule, which required the trial court to give the jury a
cautionary instruction about accomplice testimony whenever requested by the
defendant. Under McCoy, a trial court’s failure provide the jury instruction
required reversal of the conviction. According to the Young Court, MCL
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768.29 clearly provides that the jury instructions are within the tria court’s
discretion. It is proper to give the instruction no matter who calls the witness.
People v Heikkinen, 250 Mich App 322 (2002).

Itisappropriate to give alimited useinstruction before the introduction of the
co-defendant’ s statement. People v Frazier (After Remand), 446 Mich 539
(1994). In Frazer, the Court addressed the use of a codefendant’ s statement
in ajoint trial. The court noted that statements by codefendant’s are often
suspect because the declarant is motivated to shift blame. A jury can draw
strong inferences even from a partially redacted confession if it is connected
with other evidence at trial. Where there is a substantial risk that the jury will
consider a non-testifying codefendant’ s statement in assessing the guilt of the
defendant, despite a cautionary instruction and despite partial redaction, such
a statement is inadmissible because it violates the defendant’s federal and
state rights to confront the evidence through cross-examination.

However, despite the trial court’s duty to give a cautionary instruction
regarding accomplice testimony in some situations, a cautionary instruction
should not be given regarding accomplice testimony when the testimony is
from a co-defendant in ajoint trial, and the co-defendant would be prejudiced
by the instruction. People v Reed, 453 Mich 879 (1996). In Reed, the co-
defendant, inajoint trial, took the stand in his own defense, thusthetrial court
could not give a cautionary instruction asit would have asked thejury to view
his testimony suspiciously, thereby prejudicing his defense.

Negative Evidence

MRE 803(7) — Hearsay Exceptions,; Availability of Declarant Immaterial;
Absence of Entry in Records Kept in Accordance With Records of Regularly
Conducted Activity

MRE 803(10) — Hearsay Exceptions; Availability of Declarant Immaterial;
Absence of Public Record or Entry

A. Burden of Proof

“Thus the burden upon him who relies upon negative testimony is
marked: he must show the circumstances pertaining to the
nonobservance, the witness' activities at the time, the focus of his
attention, his acuity or sensitivity to the occurrence involved, his
geographical location, the condition of his faculties, in short, all
those physical and mental attributes bearing upon his alertness or
attentiveness at thetime. . . .

“[T]he weight to be accorded the testimony of a witness, his
credibility, whether or not his testimony is affirmative and
convincing, rests with the jury.” Dalton v Grand Trunk W R Co,
350 Mich 479, 486 (1957).
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B. Absence of Record or Entry

MRE 803(7) states:

“Evidence that amatter is not included in the memoranda, reports,
records, or datacompilations, in any form, kept in accordance with
the provisions of paragraph (6), to prove the nonoccurrence or
nonexistence of the matter, if the matter was of akind of which a
memorandum, report, record, or data compilation was regularly
made and preserved, unless the sources of information or other
circumstances indicate lack of trustworthiness.”

MRE 803(10) states:

“To prove the absence of a record, report, statement, or data
compilation, in any form, or the nonoccurrence or nonexistence of
amatter of which arecord, report, statement, or data compilation,
in any form, was regularly made and preserved by a public office
or agency, evidence in the form of a certification in accordance
with Rule 902, or testimony, that diligent search failed to disclose
the record, report, statement, or data compilation, or entry.”

C. Proof of Occurrence of Event

In Williams v Grand Trunk W R Co, 344 Mich 84, 88 (1955), the Court
addressed the occurrence of the event in the context of a train accident,
stating:

“In order to have a jury question in such instances the cases
generally require either positive testimony that the signals were
not working or testimony that the signals were not seen or heard
accompanied by evidence that a certain degree of attention and
care was being exercised toward the possible area of danger. Mere
testimony that the signals were not heard or seen does not, in and
of itself, present an issue of fact as to whether or not they were
operating.”

Also see Dalton v Grand Trunk Western R. Co, 350 Mich 479 (1957). In
Buchthal v New York Central R Co, 334 Mich 556, 564 (1952), the Court
stated:

“[t]he testimony that a witness did not hear signals cannot be
considered unlessit is shown affirmatively that the witnesswasin
aposition to hear signalsif given and that she| or he] was paying
attention when it is claimed the signals were being given.”
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D. Absence of Prior Accident Not Relevant on Issue of
Negligence

“Testimony showing the absence of prior accidentsis not competent evidence
on theissue of defendants’ alleged lack of negligence.” Mcauliff v Gabriel, 34
Mich App 344, 349 (1971). [Citations omitted.] See aso Langworthy v Green
Twp, 88 Mich 207 (1891). For example, in Larned v Vanderlinde, 165 Mich
464 (1911), the defendant in a premises liability case offered testimony that
the stairwell in the back room of afurniture store where plaintiff fell had been
used for years without accident before she was injured. The Michigan
Supreme Court unanimously held the “negative’ evidence inadmissible,
because “it would not be competent to prove an absence of accidents as
tending to show an absence of negligence.” Id. at 468.

E. Prior Conditions Are Relevant on the Issue of Notice of
Defect

There was no error in receiving testimony showing the condition of this
highway for several months before the accident. This testimony was
admissible for the purpose of establishing constructive notice to the township
officials. LaDue v Lebanon Township, 222 Mich 301, 304 (1923).

The Court of Appeals more recently reinforced this finding that “[t]he
availability of . . . relevant, material testimony relating to conditions at the
time of the accident should not be denied the fact finders under the rubric of
‘negative evidence.”” McAuliff, supra at 349-350. Although such testimony is
“admissible for the purpose of establishing constructive notice.” LaDue,
supra at 304.
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Receipt, Custody, and Return of Exhibits

MCR 2.518 — Receipt and Return or Disposal of Exhibits

. Marking Exhibits—MCR 2.518(A)

All exhibits should be marked prior to the scheduled court proceeding. Mark
plaintiff exhibits with numbers; defendant exhibits with letters. Date each
exhibit with the first date of the court proceeding, unless otherwise directed
by the assigned judge.

. Custody of Exhibits During Trial

Until exhibits are received by the court, they should be kept in the custody of
the attorney/party. Once exhibits are received, they should be kept by the
court unless the court directs otherwise.

Component 20 of the State Court Administrative Office Casefile Management
Standards addresses the receipt and return of exhibits. The standard requires
the maintenance of an exhibit log to monitor acceptance of exhibits offered
into evidence. The standard aso requires that the court have procedures for
maintaining exhibits during a trial or hearing. “Narcotics, weapons, money
and valuable or sensitive materials should be guarded or secured during court
recesses and lunch hours.”

. Return of Exhibits—MCR 2.518(B)

Following trial, attorneys/parties should retrieve exhibits from the court and
sign areceipt for the exhibits. Following hearing, the exhibits are ordinarily
returned to the parties unless the court indicates otherwise. MCR 2.518(B)
provides a mechanism for destroying exhibits.
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. Removal of Discovery Materials—MCR 2.316:

Pursuant to MCR 2.316, the clerk has the authority to remove and destroy
discovery materials upon notification to the parties and counsel.

Chain of Custody

MRE 901 — Requirement of Authentication or Identification

. Requirement of Authentication or Identification

The requirement of authentication or identification as a condition precedent to
admissibility is satisfied by evidence sufficient to support a finding that the
matter in question is what its proponent clams. MRE 901(a). The
authentication rule only concerns material evidence that is actually admitted
at trial. See People v Berkey, 437 Mich 40, 45, 47 (1991).

. Foundation

An adequate foundation for the admission of proffered evidence must contain
verification that the object was involved in the matter at hand and that the
object isin substantially the same condition as when it was seized. People v
Prast (On Rehearing), 114 Mich App 469, 490 (1982); People v Kemp, 99
Mich App 485, 489 (1980); and People v Beamon, 50 Mich App 395, 398
(1973).

In evaluating the foundation presented for admission of an object into
evidence, the trial court should consider the nature of the object, the
circumstances surrounding the preservation and custody of the object and the
possibility of an individual having the opportunity to tamper with the object
while in custody. People v Prast (On Rehearing), 114 Mich App 469, 490
(1982); People v Kemp, 99 Mich App 485, 489 (1980); and People v Beamon,
50 Mich App 395, 398 (1973).

. Break in the Chain of Custody

A court is not required to automatically exclude proffered evidence because
of a break in the chain of custody of the evidence. People v Jennings, 118
Mich App 318, 322 (1982); People v Kemp, 99 Mich App 485, 489 (1980). A
court does not commit an abuse of discretion by admitting evidence when
alleged deficiencies occurred in collecting and preserving the evidence and a
vital link in the chain of custody of the evidence neither is missing, and there
IS no sign of tampering with the evidence appearing on the record. People v
Jennings, 118 Mich App 318, 324 (1982). See People v Sevens, 88 Mich App
421, 424 (1979) and People v KozZlow, 38 Mich App 517, 527-528 (1972).
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In People v Ramsey, 89 Mich App 260, 267 (1979), the Court of Appeals
found that if asufficient foundation is presented to satisfy the court that there
isareasonable probability that the object proffered into evidence isthat which
was originally seized, then a break in the chain of custody of the object will
affect the weight given the evidence and not its admissibility. See People v
White, 208 Mich App 126, 130-131 (1994).

. Standard of Review

The trial court’s decision on a challenge to the chain of custody is reviewed
for an abuse of discretion. Peoplev Jennings, 118 Mich App 318, 323 (1982).

Charts, Diagrams, and Summaries
MRE 401 — Definition of “Relevant Evidence”
MRE 901 — Self-Authentication

MRE 1006 — Summaries

. Authentication and Identification—MRE 901

MRE 901 sets forth the requirement that evidence be authenticated or
identified by showing that anitem iswhat the proponent claims, before it may
be admitted as evidence.

In Hes v Haviland Products Co, 6 Mich App 163, 171 (1967), the Court of
Appeals found that the trial court did not abuse its discretion by allowing the
introduction of a chart showing total sales when the original records were
available but had not been admitted, because the court alowed counsel time
to compare the original records with the chart to verify their accuracy.

. Summaries—MRE 1006

For a summary to be admissible under MRE 1006 the proponent must show
all of the following:

¢ The summary was voluminous recording, which cannot conveniently
be examined in court;

¢ The underlying recordings must themselves be admissible in
evidence;

¢ Theoriginalsor duplicates must be made available for examination or
copying by other parties; and
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¢ The summary must be an accurate summarization of the underlying
materials. Hofmann v Auto Club Ins Ass'n, 211 Mich App 55, 100
(1995).

C. Hearsay

In Stachowiak v Subczynski, 411 Mich 459, 464-465 (1981), the Michigan
Supreme Court found that the trial court had not erred in admitting charts
taken from medical textbooks over a hearsay objection, because the charts
were offered to explain why a doctor had done something, not for the truth of
the chartsthemselves, and thetrial court had given alimiting instruction to the

jury.

Demonstrative Evidence and Experiments
MRE 104 — Preliminary Questions

MRE 901 — Requirement of Authentication or Identification

MRE 1001 — Contents of Writings, Recordings, and Photographs

. Purpose

Demonstrative evidence, including physical objects alleged to be similar to
those involved in the incident at issue, is admissible where it may aid the fact
finder in reaching a conclusion on a matter material to the case. People v
Howard, 391 Mich 597, 602-603 (1974); People v Gunter, 76 Mich App 483,
493-494 (1977). “As with al evidence, to be admissible, the demonstrative
evidence offered must satisfy traditional requirements for relevance and
probative value in light of policy considerations for advancing the
administration of justice.” Peoplev Castillo, 230 Mich App 442, 444 (1998).

Computer generated evidence based on conjecture that isinconsistent with the
factsin evidence is “technicaly irrelevant to the genuine issuesin [a] case.”
PeoplevUnger,  MichApp___,  (2008).InUnger, the defendant, who
was accused of murdering his wife, introduced an expert witness who used
computer animations to suggest that “the [defendant’s wife] may have
violently seized or convulsed after striking the concrete pavement” and that
those involuntary movements may have caused her body to move from the
concreteinto the lake. Thetrial court properly excluded the expert’s computer
animations because the expert was not a physician, he had no expertise in
neurology or special knowledge regarding seizures and convulsions, and the
medical testimony during trial indicated that the expert’s conclusions were
“highly unlikely.” Id. at .
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B. Discretion

The court has discretion in admitting demonstrative evidence. Finch v W R
Roach Co, 295 Mich 589 (1940). See People v Castillo, 230 Mich App 442,
444 (1998). Exhibitswhich illustrate testimony, yet are not necessary to aid in
understanding the testimony, are properly excluded. McGrail v Kalamazoo,
94 Mich 52, 56 (1892). Further, exhibits which are self serving are not
admissible. Insealator, Inc v Wallace, 357 Mich 233 (1959).

C. lllustrative Evidence Versus Re-Creation Evidence

The Court of Appeals reaffirmed the evidentiary rule of Smith v Grange
Mutual Fire Ins Co, 234 Mich 119, 126 (1926), that demonstrative evidence
isadmissibleif it bears“substantial similarity” to anissue of fact involved in
atrial. Lopez v General Motors Corp, 224 Mich App 618, 630 (1997). The
burden is on the party presenting the evidence to satisfy the court that similar
conditions exist. Duke v American Olean Tile Co, 155 Mich App 555, 561
(1986). The lack of exact identity of test and accident conditions goes to the
weight and not the competency of the evidence. Jenkins v Frison Building
Maintenance Co, 166 Mich App 716, 721 (1988).

In Lopez v General Motors Corp, 224 Mich App 618, 630 (1997), the court
observed that the standard for demonstrative evidence which is used to
illustrate an expert’s testimony differs from re-creation evidence which is
used to illustrate the event at issue in a particular case. The court noted:

“The Kaminski [v Wayne County Road Commissioners, 370 Mich
389 (1963)] ‘faithful reproduction’ standard has, in recent years,
been described as requiring ‘virtual identity’ between the
proffered evidence and the event that evidence purports to re-
create. See Green v. General Motors Corp., 104 Mich. App. 447,
449-450; 304 N.W.2d 600 (1981). As described in Green, the
distinction between demonstrative evidence and re-creation
evidence, and the standards of admission associated with each is
important. Id. at 450. When evidence is offered to show how an
event occurred, the focus is upon the conditions surrounding that
event. Id. Consequently, it is appropriate that those conditions be
faithfully replicated. Id. By contrast, when the evidence is being
offered not to re-create a specific event, but as an aid to illustrate
an expert’ stestimony concerning issues associated with the event,
then there need not be as exacting a replication of the
circumstances of the event. |d.” Lopez, supra at 628, fn 13 (1997).

In Smith v Grange Mutual Fire Ins Co, 234 Mich 119, 126 (1926), (quoting
22 CJ. p 759), the Court addressed the admissibility of illustrative
experiments and found that “[i]t is not necessary for the conditions should be
exactly identical, but a reasonable or substantial similarity, is sufficient, and
the lack of exact identity affects only the weight and not the competency of
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the evidence, provided always that there is such a degree of similarity that
evidence of the experiments will . . . assist[] the jury to an intelligent
consideration of the issues of fact presented.”

D. Standard of Review

The admissibility of experiments performed by experts and non-expertsis a
matter within the discretion of thetria court. Duke v American Olean Tile Co,
155 Mich App 555, 560 (1986).

Photographs, Videotapes, Audiotapes

A. Photographs

“A proper foundation for the admission of photographsis made if
someonewho isfamiliar from personal observation of the scene or
person photographed testifies that the photograph is an accurate
representation of the scene or person. People v Lobaito, 133 Mich
App 547, 560; 351 NW2d 233 (1984). Photographs are admissible
despite changes in the condition of the scene or person where a
person testifies as to the extent of the changes. 1d.; People v
Herrell, 1 Mich App 666, 668; 137 NW2d 755 (1965).” In re
Robinson, 180 Mich App 454, 460-461 (1989).

In People v Mills, 450 Mich 61, 76 (1995), the Court stated:

“The decision to admit or exclude photographs is within the sole
discretion of thetrial court. Photographs are not excludable simply
because a witness can ordly testify about the information
contained in the photographs. Photographs may also be used to
corroborate a witness' testimony. Gruesomeness alone need not
cause exclusion. The proper inquiry is aways whether the
probative value of the photographsis substantially out-weighed by
unfair prejudice.

“In People v Eddington, 387 Mich 551, 562-563 (1972), the
Supreme Court stated:

‘Photographs that are merely calculated to arouse the
sympathies or prejudices of the jury are properly excluded,
particularly if they are not substantially necessary or
instructive to show material facts or conditions. . . .
However, if photographs are otherwise admissible for a
proper purpose, they are not rendered inadmissible merely
because they bring vividly to the jurors the details of a
gruesome or shocking accident or crime, even though they
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may tend to arouse the passion or prejudice of the
jurors.””[Citations omitted.]

Photographs of a murder victim’s injuries are admissible when they are
relevant to the issue of the defendant’ s intent to kill, and their probative value
is not outweighed by the possibility of undue prejudice. People v Gayheart,

Mich App , (2009). The Court stated,“[a]lthough certain of the
pictures appear[ed] gruesome, their admission was helpful in proving that the
victim had been intentionally killed and in corroborating the trial testimony.”
Gayheart, supra at

B. Videotapes

The admission of videotapes is closely analogous to the admission of
photographic evidence, and the same standard should be applied as to
photographic evidence, athough in exercising its discretion, the trial court
must take into account the differences between the two media. People v
Sharbnow, 174 Mich App 94, 102 (1989); and People v Barker, 179 Mich
App 702, 710 (1989). See also Rogers v Detroit, 457 Mich 125, 151-152
(1998) and People v Hack, 219 Mich App 299, 309-310 (1996).

C. Audiotapes

Transcript of audiotape. The Sixth Circuit Court of Appeals, United Sates
v Robinson, 707 F2d 872 (CA 6, 1993), has set out the preferred procedures
for ensuring the accuracy and fairness of audiotape transcripts. In People v
Lester, 172 Mich App 769, 775 (1988), the Court of Appeals reiterated the
Robinson procedure:

“The first method was by stipulation by the parties. The second
method was for the trial court to make an independent
determination before trial by checking the transcripts against the
tape. The least preferred method was to present the jury with two
transcripts, one containing the state's version and the other
defendant’s. The panel observed that, while this list was not
exhaustive, each procedure entails basic safeguards to ensure
reliability. Robinson, supra 876-877.”

The Lester court went on to state:

“Thetria court should have taken steps to insure the accuracy of
the transcript before it was shown to the jury. In order to guide
courts in the future, this Court adopts prospectively the procedure
set forth in Robinson, supra at pp 878-879:

‘Wethereforereiterate our preference for using atranscript
when the parties stipulate to its accuracy. But in the
absence of astipulation, we hold that the transcriber should
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verify that he or she has listened to the tape and accurately
transcribed its content. The court should also make an
independent determination of accuracy by reading the
transcript against the tape. Where, as here, there are
inaudible portions of the tape, the court should direct the
deletion of the unreliable portion of the transcript. This,
however, assumes that the court has predetermined that
unintelligible portions of the tape do not render the whole
recording untrustworthy. Finaly, we find submission of
two versions of the transcript prejudicial when the tape is
significantly inaudible. Such a practice would undoubtedly
inspire wholesale speculation by the parties and engender
jury confusion. It would be entirely too difficult for the
jury to read two separate transcripts while listening to the
tape recording. Furthermore, this method is impractical in
cases . . . where the defendant has asserted his Fifth
Amendment right to remain silent.”” Lester, supra, at 776.

D. Digitally Enhanced Evidence

Two courts have permitted the use of digitally enhanced fingerprints. Sate v
Hayden, 950 P2d 1024, 1028 (Wash Ct App 1998) and State v Hartman, 754
NE 2d 1150, 1165-1166 (Ohio Supreme Court 2001).

5.6  Writings and Documents
MRE 1001 — Contents of Writings, Recordings, and Photographs
MRE 1002 — Requirement of Original
MRE 1003 — Admissibility of Duplicates
MRE 1004 — Admissibility of Other Evidence of Contents
MRE 1005 - Public Records
MRE 1006 — Summaries
MRE 1007 — Testimony or Written Admission of a Party

MRE 1008 — Functions of Court and Jury
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A. Best Evidence Rule—MRE 1002* *See Section
2.45 fora
.. . discussion of
“To prove the content of a writing, recording, or photograph, the the admission
original writing, recording, or photograph is required, except as of summaries
otherwise provided in these rules or by statute.” MRE 1002. EAUF:SEUTSEJ?

MRE 1003 provides for the admissibility of duplicates, unless (1) there are
genuine questions of authenticity of the origina or, (2) it would be unfair. See
MRE 1004 and MRE 1005 for other exceptions to the best evidence rule.

In People v Andre Alexander, 112 Mich App 74, 76 (1981), the Court held:

“The best evidence rule only applies when the contents of a
writing areinissue. In the case at bar, the contentsare not in issue,
or are not an operative fact, and the rule should not have been
invoked.”

B. Admissibility of Other Evidence of Contents—MRE 1004

The “best evidence” requirement is subject to exceptions authorized by other
rules of evidence or by statute. MRE 1004 specifically states that

“[t]he original is not required, and other evidence of the contents
of awriting, recording, or photograph is admissible if—

* k% %

“(4) Collateral Matters. The writing, recording, or
photograph is not closely related to a controlling issue.”

In People v Girard, 269 Mich App 15, 18-19 (2005), the trial court admitted
into evidence sexual images of children found on the defendant’s computer.
The defendant argued that admission of the images violated MRE 1002—the
“best evidence” rule—because witnesses identified the images only “as being
similar to the images they had seen on defendant’s computer.” However,
testimony established that the defendant looked at sexually explicit imageson
his computer before or during the sexual conduct with the complainant.
Girard, supra a 18. According to the Court, this testimony about the
computer images explained the circumstances under which the sexual assaults
occurred, and therefore, with regard to the CSC-I charges against the
defendant, the images of child pornography found on the defendant’s
computer were a collateral matter unrelated to a controlling issue. Because of
this, other evidence of the contents of the images—testimony from witnesses
who watched the defendant look at the images or to whom the defendant sent
the images via email—was properly admitted against the defendant pursuant
to MRE 1004’ s exception to the “best evidence” rule. Girard, supra at 19-20.
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