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Ex ParteEx Parte Communication:Communication:
A Training Seminar For A Training Seminar For 
Court Support PersonnelCourt Support Personnel

Before we begin the seminar: Before we begin the seminar: 
Complete the preComplete the pre--test.test.
Complete the voluntary demographic form.Complete the voluntary demographic form.
Help yourselves to hot coffee, tea or water.Help yourselves to hot coffee, tea or water.

Funding for this training provided by the Funding for this training provided by the 
Michigan Commission on Law Enforcement Standards (MCOLES)Michigan Commission on Law Enforcement Standards (MCOLES)
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Ex ParteEx Parte Communication:Communication:
A Training Seminar For A Training Seminar For 
Court Support PersonnelCourt Support Personnel

Jon T. Ferrier, RefereeJon T. Ferrier, Referee
1717thth Circuit Court, Grand RapidsCircuit Court, Grand Rapids

Funding for this training provided by the Funding for this training provided by the 
Michigan Commission on Law Enforcement Standards (MCOLES)Michigan Commission on Law Enforcement Standards (MCOLES)
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Definitions of Definitions of Ex Parte Ex Parte CommunicationCommunication

Black’s Law Dictionary:  “On one side only; Black’s Law Dictionary:  “On one side only; 
by or for one party; done for, in behalf of, by or for one party; done for, in behalf of, 
or on the application of, one party only.”or on the application of, one party only.”

MJI’s Handbook of Legal Terms: “A MJI’s Handbook of Legal Terms: “A 
communication between the court and communication between the court and 
one party of a lawsuit, made without prior one party of a lawsuit, made without prior 
notice to any other party.”notice to any other party.”
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Introduction to Judicial DisciplineIntroduction to Judicial Discipline

What is a judge?    What is a judge?    
“Judge means: (1) a person who is serving as a “Judge means: (1) a person who is serving as a 
judge of an appellate or trial court by virtue of judge of an appellate or trial court by virtue of 
election, appointment, or assignment; (2) a election, appointment, or assignment; (2) a 
magistrate or a referee;…” MCR9.201 (B)(1)magistrate or a referee;…” MCR9.201 (B)(1)--(3) (3) 
“A judge must not independently investigate 
facts in a case and must consider only the 
evidence presented.”  Commentary to Model 
Canon 3B(7)

55

Intro to Judicial Discipline Intro to Judicial Discipline con’tcon’t..

“A judge must make reasonable efforts, 
including the provision of appropriate 
supervision to ensure that the rule [of ex 
parte communication] is not violated 
through law clerks or other personnel on 
the judge’s staff.” Commentary to Model 
Canon 3B(7)

66

Rules of Rules of Ex Ex ParteParte Communication Communication 
for ‘Pending’ or ‘Impending’ Casesfor ‘Pending’ or ‘Impending’ Cases
No matter how pure the intent;No matter how pure the intent;
No matter how conscientious a party is;No matter how conscientious a party is;
No matter the actual effect on the case;No matter the actual effect on the case;
No matter how much you try to discuss No matter how much you try to discuss 
“hypothetical situations”…“hypothetical situations”…

Ex Ex ParteParte Communications are Communications are 
not allowed!not allowed!
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Allowable Allowable Ex ParteEx Parte CommunicationsCommunications

Canon allows certain Canon allows certain ex parteex parte communications: communications: 
For scheduling, administrative, or For scheduling, administrative, or 
emergencies if disclosedemergencies if disclosed
Expert advice, with disclosure to partiesExpert advice, with disclosure to parties
Judge may consult with court personnel Judge may consult with court personnel 
(one way street?)(one way street?)
“Shuttle diplomacy” with consent of all “Shuttle diplomacy” with consent of all 
partiesparties
When authorized by law When authorized by law -- examples  examples  
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Prohibited Prohibited Ex Parte Ex Parte CommunicationsCommunications

The adjudicative officer initiates the The adjudicative officer initiates the ex ex 
parteparte communication.communication.
The communication is intended to The communication is intended to 
influence the outcome of a case.influence the outcome of a case.
You cannot act as an advocate for a party You cannot act as an advocate for a party 
with the adjudicative officer involved in with the adjudicative officer involved in 
the case. the case. 
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Why Forbidden? Why Forbidden? 
Due process considerationsDue process considerations

Is the communication purely procedural and Is the communication purely procedural and 
not substantive? not substantive? 

Actual bias or appearance of biasActual bias or appearance of bias
It deprives the absent party of his/her right to It deprives the absent party of his/her right to 
be heard and comment.  be heard and comment.  

Creates more work for the court and staffCreates more work for the court and staff
May require a new trial.May require a new trial.

Always consider your communication with any Always consider your communication with any 
adjudicative officer.adjudicative officer.
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Beware of any “helpful” Beware of any “helpful” 
communication with an communication with an 

adjudicative officer.adjudicative officer.

1111

Case ExamplesCase Examples

1212

After an EAfter an Ex Parte Cx Parte Communicationommunication

Statutory responsibilitiesStatutory responsibilities

Ethical responsibilitiesEthical responsibilities
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Guidelines for Guidelines for 
Court Support PersonnelCourt Support Personnel

You may refer to the following when discussing a You may refer to the following when discussing a 
case with an adjudicative officer: case with an adjudicative officer: 
SchedulingScheduling
Administrative PurposesAdministrative Purposes
Emergencies Emergencies –– as defined by adjudicative officeras defined by adjudicative officer
Not on substantive mattersNot on substantive matters
No party will gain a tactical or procedural No party will gain a tactical or procedural 
advantageadvantage

1414

Question & AnswerQuestion & Answer

1515

ConclusionConclusion

Complete postComplete post--test.test.
Complete evaluation.Complete evaluation.
Leave postLeave post--test, evaluation, and test, evaluation, and 
demographic form at your table.demographic form at your table.
Discard garbage on your way out.Discard garbage on your way out.
Thank you! Thank you! 
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CANON 3: A Judge Should Perform the Duties of Office Impartially and Diligently 

The judicial duties of a judge take precedence over all other activities. Judicial duties include all the duties of office 
prescribed by law. In the performance of these duties, the following standards apply:  
 
A. Adjudicative Responsibilities: 

1. A judge should be faithful to the law and maintain professional competence in it. A judge should be unswayed by 
partisan interests, public clamor, or fear of criticism.  

2. A judge may require lawyers, court personnel, and litigants to be appropriately attired for court and should enforce 
reasonable rules of conduct in the courtroom.  

3. A judge should be patient, dignified, and courteous to litigants, jurors, witnesses, lawyers, and others with whom 
the judge deals in an official capacity, and should require similar conduct of lawyers, and of staff, court officials, 
and others subject to the judge's direction and control.  

 

4. A judge shall not initiate, permit, or consider ex parte communications, or consider other 
communications made to the judge outside the presence of the parties concerning a pending or 
impending proceeding, except as follows:  

a. A judge may allow ex parte communications for scheduling, administrative purposes, or 
emergencies that do not deal with substantive matters or issues on the merits, provided:  

 the judge reasonably believes that no party or counsel for a party will gain a procedural or 
tactical advantage as a result of the ex parte communication, and  

 the judge makes provision promptly to notify all other parties and counsel for parties of 
the substance of the ex parte communication and allows an opportunity to respond.  

b. A judge may obtain the advice of a disinterested expert on the law applicable to a proceeding 
before the judge if the judge gives notice to the parties of the person consulted and the substance 
of the advice, and affords the parties reasonable opportunity to respond.  

c. A judge may consult with court personnel whose function is to aid the judge in carrying out the 
judge's adjudicative responsibilities or with other judges.  

d. A judge may, with the consent of the parties, confer separately with the parties and their lawyers 
in an effort to mediate or settle matters pending before the judge.  

e. A judge may initiate or consider any ex parte communications when expressly authorized by law 
to do so.  

 

5. A judge should dispose promptly of the business of the court.  
6. A judge should abstain from public comment about a pending or impending proceeding in any court, and should 

require a similar abstention on the part of court personnel subject to the judge's direction and control. This 
subsection does not prohibit a judge from making public statements in the course of official duties or from 
explaining for public information the procedures of the court or the judge's holdings or actions.  

7. A judge should prohibit broadcasting, televising, recording, or taking of photographs in or out of the courtroom 
during sessions of court or recesses between sessions except as authorized by the Supreme Court.  

8. A judge may properly intervene in a trial of a case to promote expedition, and prevent unnecessary waste of time, 
or to clear up some obscurity, but the judge should bear in mind that undue interference, impatience, or 
participation in the examination of witnesses, or a severe attitude on the judge's part toward witnesses, especially 
those who are excited or terrified by the unusual circumstances of a trial, may tend to prevent the proper 
presentation of the cause, or the ascertainment of truth in respect thereto.  
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Conversation between the judge and counsel in court is often necessary, but the judge should be studious to 
avoid controversies that are apt to obscure the merits of the dispute between litigants and lead to its unjust 
disposition. In addressing counsel, litigants, or witnesses, the judge should avoid a controversial manner or tone.  

A judge should avoid interruptions of counsel in their arguments except to clarify their positions, and should not be 
tempted to the unnecessary display of learning or a premature judgment.  

9. A judge should adopt the usual and accepted methods of doing justice; avoid the imposition of humiliating acts or 
discipline, not authorized by law in sentencing and endeavor to conform to a reasonable standard of punishment 
and not seek popularity or publicity either by exceptional severity or undue leniency.  

10. Without regard to a person's race, gender, or other protected personal characteristic, a judge should treat every 
person fairly, with courtesy and respect. To the extent possible, a judge should require staff, court officials, and 
others who are subject to the judge's direction and control to provide such fair, courteous, and respectful 
treatment to persons who have contact with the court.  

B. Administrative Responsibilities: 

1. A judge should diligently discharge administrative responsibilities, maintain professional competence in judicial 
administration, and facilitate the performance of the administrative responsibilities of other judges and court 
officials.  

2. A judge should direct staff and court officials subject to the judge's control to observe high standards of fidelity, 
diligence, and courtesy to litigants, jurors, witnesses, lawyers, and others with whom they deal in their official 
capacity.  

3. A judge should take or initiate appropriate disciplinary measures against a judge or lawyer for unprofessional 
conduct of which the judge may become aware. However, a judge is not obliged to take or initiate disciplinary 
measures on the basis of information gained while serving with the substance abuse counseling program of the 
State Bar of Michigan, to the extent the information would be protected under MRPC 1.6 from disclosure if it were 
a communication between lawyer and client.  

4. A judge should not cause unnecessary expense by making unnecessary appointments. All appointments shall be 
based upon merit.  

5. A judge should not approve compensation beyond the fair value of services rendered.  

C. Disqualification: Judge should raise the issue of disqualification whenever the judge has cause to believe that 
grounds for disqualification may exist under MCR 2.003(B).  

D. Remittal of Disqualification: A disqualification of a judge may be remitted as provided by MCR 2.003(D). 

 


