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Since its inception in the late nineteenth century,
the juvenile court has been concerned with the legal
problems of children and their families. From the
court’s earliest days, it has sought to address child
abuse and neglect and juvenile delinquency as social
problems that result from famitial and community
breakdown. Over the decades, researchers from vari-
ous disciplines have provided varying explanations of
how and why family systems break down, why some
parents fail to nurture cheir children, why some physi-
cally or sexually abuse their children, and why some
children become delinquent.’

Research conducted over the past two decades
demonstrates that exposure to traumatic events can
have devastating consequences for children’s develop-
ment. Whether that trauma is experienced in the pre-
natal period in the form of alcohol or drug exposure,
is the result of exposure to vielence directed at the
child, or is the result of witnessing violence between
others in the environment (e.g., domestic violence
or community violence), traumatic stress can change
both the chemistry and physical archirecture of a
developing chiltd’s brain. Exposure to traumatic events
can impair a child’s physical and emotional develop-
ment, and provides poor models for the child to imi-
tate. Exposure to abuse and neglect as a young child is
correlated with subsequent delinquent behavior.?

Efforts to help children who have been trauma-
tized by family violence can themselves be traumatic
for children: repetitive interviewing about traumatic
events; dislocation from immediate and extended
family; removal from their community and disruption
of significant relationships with friends, schools, and
places of worship; changes in placements; and partici-
pation in the legal system have all been identified as
sources of trauma for children in the child protection
system.? So, when addressing individual cases, courts
and lawyers must carefully balance the harm children
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experience in their homes and the risk to the commu-
nity against the harm that can result from our efforts
to respond to child maltreatment and delinquency.

In the delinquency context, maltreatment by law
enforcement officers and inappropriate handling and
supervision by authorities while in confinement can
exacerbate preexisting effects of trauma. At a systemic
level, we seek to increase the resources available to
address the needs of children and families and to push
the various systems—Ilegal, social services, mental
health, and educational—to work more closely rogeth-
er and with greater cooperation to ensure the needs of
traumatized children are addressed.

Scope of the Impact on Legal Practice

In their article in this issue of the Mickigan Child
Welfare Law Journal, Connie Black-Pond and James
Henry detail numerous impacts of traumatic stress on
children and discuss from a systemic level some steps
that may be taken to make Michigan’s legal system
more sensitive and responsive to the needs of trau-
matized children. In virtually every child protection
case, and in most juvenile justice cases, lawyers and
judges encounter a child who is before the court who
has been impacted by the effects of trauma, including
prenatal exposure to alcohol.

Researchers have found that as many as half of all
cases reported to children’s protective services involve
parental substance abuse.* One study published in
1999 found that in 79 percent of the cases in which
the court removed a child from the parental home,
the parent had a substance abuse problem.” Similar
findings have been noted in juvenile justice cases.

In a study of 287 youth remanded for an inpatient
assessment, 23 percent (67} had an alcohol related
diagnosis.® Each of the 67 “had a history of significant
prenaral exposure to alcohol.™

'Y



Winter 2007-2008

This article will address some of the practical
implications for representing clients in child welfare
and juvenile justice cases given our knowledge of the

impacr of childhood trauma on children’s functioning,

Communicating With and Counseling Clients

Children who have experienced fetal exposure to
alcohol® or drugs,” and those who have experienced
complex trauma'® may have difficulty communicat-
ing."! At a physical level, prenatal exposure to alcohol
damages the central nervous system and is a leading
cause of developmental delay.'? Such exposure has
been shown to significantly impact the physical devel-
opment of the brain in ways that impair communica-
tion skills. For example, both receptive and expressive
language skills are impacted by prenaral exposure to
alcohol."” Even if they do not have physical damage o
their brains as a result, children who have experienced
trauma may have developmental emotional delays
which have no physiological basis but that cause them
to function at levels below their chronological ages,
sometimes significantly so.

Youth with receptive language deficits have dif-
ficulty processing information ¢hac they hear, such as
when their rights are explained to them. These youth
may say that they understand things they have heard
when in fact they do not."* In part, these kids have
learned to do this as a mechanism of social adapration
to overcome the neurological deficits with which they
must cope. As Timothy Moore, a psychologist, and
Melvyn Green, a lawyer, have observed,

These language impairments interfere with aca-
demic progress because FASD children have dif-
ficulty understanding their teachers and other
adults. They learn to exploit nonverbal cues to
maintain conversational Aow, but their degree
of comprehension may be much lower than
it appears. They develop a glibness thar belies
their actual competence. Subdleties of language
use are beyond them.'?

Obviously, children and youth with these dif-
ficulties in communication present real challenges
for lawyers and courts. Children with these sores of
communication problems will need to be interviewed
carefully and will require evaluation by medical and
mental health professionals to understand their level

of functioning and how to best communicate with
them effectively. One easy and effective technique for
gauging the youth’s leve] of understanding is o ask
him or her to reflect back what you have said. After
the court has explained to a child his or her rights
when taking a plea and the child indicates an un-
derstanding, ask the child to repeat to you in his or
her own words what you have just explained. If the
youth cannot do so in a way that manifests ac least a
basic understanding, then you will need to explain
the concept again. Similarly, a youth should be asked
about and able to explain the consequences of whart
the lawyer or judge has explained.

In addition to developmenal delays char may im-
pair traumatized children’s capacity to communicate,
some abused and neglected children will have devel-
oped inhibitions thar have a negative impact on com-
munication. Children who have experienced abuse or
neglect are somertimes threatened thar if they disclose
information about their abuse or abuser they will
experience some additional harm; chis is perhaps es-
pecially true of children who have experienced sexual
abuse.'® In these cases, it is important to consule with
the protective services worker, the foster care worker,
the child’s custodian, and any mental health provider
working with the child before you begin interview-
ing the child. Speaking with these people who know
the child may assist you in developing an interview
strategy. [t will typically be the case chat eliciting
information from and conveying information to these
children wili take more time and effort than com-
municating wich children who have been Jess severely
traumatized.'”

Investigation

Whether representing a child in a protective
proceeding or in a delinquency macter, careful inves-
tigation of the case is crucially important, Michigan’s
Juvenile Code requires thart a child’s lawyer-guardian
ad litem (L-GAL) conduct an independent investiga-
tion of the case.’® The law requires that the L-GAL
interview family members, case workers, and “others
as necessary.” The L-GAL should also review “relevant
reports and other information,” To carry out this
responsibility, MCL 712A.17d(1)(b) broadly grants
the L-GAL access to “all relevant informacion regard-
ing the child.” Similarly, effective representation of a
minor charged with delinquency requires the attor-
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ney to conduct a thorough investigation of both the
circumstances of the alleged delinquent act and the
child-client’s background in order to propetly prepare
a defense straregy.”

Counsel should pursue medical, educational, men-
tal healch, law enforcement, and any other records that
may shed light on a child’s history of trauma. A birth
record, for example, may contain evidence of prenatal
exposure to drugs or alcohol, or other environmental
stressors such as domestic violence or mental iliness
on the part of the child’s mother. Medical records
may contain information about injuries the child may
have suffered as a result of abuse, neglect, or other
causes {e.g., injuries sustained in accidents?®) that
may be helpful to understanding alleged delinquent
behavior.?! Similarly, school records may contain a
wealth of information regarding a child’s intellectual
and emotionat functioning over time since the school
is in a good position to observe cognitive capabilities.
For example, feral alcohol spectrum disorder (FASD)
is very often not diagnosed until after a child begins
school and shows academic and social delay. Similarly,
intellectual limitations as a result of intrauterine drug
exposure often will not manifest until the child is seen
in the educational setting.

Addressing System Trauma

As noved in the introduction ro this article, the
child welfare system’s efforts to help children and
families can be traumaric for youth. # Dislocation
from a primary attachment figure, even one who
is less than optimal, is traumatic for children, and
repeated moves while in the foster care system cause
tremendous stress, which in turn causes alterations in
brain chemistry and architecture. Similarly, repeatedly
interviewing young people about their traumatic expe-
riences, which causes them to relive these experiences
at an emotional level, may cause additional trauma, as
can multiple court appearances to testify, and vigor-
ous cross-examination. There are a number of steps
a child’s L-GAL can take to address these issues, Of
course, the child’s experienced trauma and its ramifi-
cations are important considerations regarding many,
if nor all of, these efforts.

First, preparing the child if he or she will need o
testify is important. There are a number of educarional
materials available to help kids understand what will
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happen in court and what they can expect to happen ‘}
if and when they must testify.?* Children will be bet- K
ter able to testify if they have had the opportunity to
see the courtroom in which they will need to testify,
and have discussed where the judge will sit, where the
jurors will be if there is a jury trial, and where their
parents and the various lawyers will sit. Your local
victim-witness program may be of assistance in regard
to helping your child-clients with this.

The law provides two helpful means by which a
child’s hearsay statements may be admitted. First, for
children under 10 years of age, the court rules provide
a specific exception for statements regarding child
abuse or neglect.”* For children’s statements that do
not fit within the court rule exception, due w age or
some other circumstance, MRE 803(24), the residual
hearsay exception, may provide a means of admitting
the statements, thereby obviating the need for the
child to have to testify.?> Each of these options has a
notice requirement.

Next, as part of your routine case preparation, you
should decide whether to use the child witness protec-
tions established in the Juvenile Code and related
court rules. For example, MCL 712A.17b provides
for a support person to accompany a child who must
testify. [t also provides for the taking and use of a “vid-
eorecorded statement” at all phases of a child protec-
tive proceeding except the trial. Thus, the CPS agency
could make a videorecording of a forensic interview
with the child, and this could be used, if necessary, at
the preliminary hearing and in the dispositional phase
of a proceeding. The statute also provides that a child’s
testimony may be taken by way of a videorecorded
deposition, which will then be played ar trial in lieu

of the child’s live testimony.®® Some of these methods
of witness protection require a showing that the child
would likely experience psychological harm if the pro-
tective measures are not taken.*’ Similarly, the court
rules provide for several other measures intended to
protect child witnesses (e.g., closed circuit TV, speaker
phone, impartial questioner).®

Assessments and Pre Jrial Motions

Evaluations by medical and mental health profes-
sionals are excremely helpful in both the child protec- @ r

tion and, in some cases, delinquency context.
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Child Protection

The child’s L-GAL may need to seek a court order
for additional evaluations of the child if doing so
would, in the lawyer’s judgment, assist the lawyer in
understanding the childs history of trauma or pre-
paring the case for trial. The Juvenile Code expressly
provides the court the authority to order that a child
receive medical and mental health evaluations once a
petition has been filed.” This authority is expanded
upon in the court rules to include evaluations of par-
ents as well as children.?®

Early comprehensive and interdisciplinary evalua-
tions of children and parents are essential to a com-
plete understanding of the case history and ro ensure
that the proper services arc utilized for both the child
and the parent. First, there {s some research evidence
that early multidisciplinary assessment—before court
involvement—can keep families together, improve
child functioning, and obviate the need to remove
children from parental custody.’ One reason for
this seems to be that an early and comprehensive
assessment more precisely identifies the needs of the
child, the parent, and the family, which leads ro the
provision of services more likely to meet those needs.
Lawyers and courts should press their local children’s
prorective services agency to adopt a practice of seek-
ing such a comprehensive assessment in each case that
they open for services.™

Even if a petition has been filed and the child

removed from the home, an early and comprehensive

assessment can promptly identify the need for services.

For example, the author recently became involved in
a case that had been pending for five months. After
reviewing the file and meeting briefly with the chil-
dren and observing the mother, the author requested
and the court ordered such an evaluation. The re-
sults of the evaluation were telling. The mother had
an IQ of 70, which placed her on the borderline of
intellectual impairment. {Some parents with an 1Q
of 70 can patent effectively while others cannot.) A
functional assessment of her abilities (assessed in part
through a parent-child interaction) revealed thac she
actually tunctioned as a parent ar a level lower than
her 1Q itself would have suggested. With this assess-
ment, it became clear that the services the agency had
been providing were inadequate to meet the mother's
needs-—they were not of the correct intensity or

duration to provide her a fair opportunity to regain
custody of her child and did not meet the agency’s
obligations established in fn re Terry™ to comply with
the Americans with Disabilities Act. As this example
illustrates, we very often do not recognize problems
thar parents and their children have untl months into
a case. Giiven the exacting timelines under which child
welfare cases must be handled, it is essencial that we
do a better job of idenrifying problems with func-
tioning early in the court’s involvement of the case if
families are to have a fair opportunity to reunify.

A comprehensive evaluation ar the beginning of
the case also establishes a baseline against which to
measure the parents’ progress toward resolving the
issues that brought the family to the court’s artention.
Too often, we require parents to attend “counsel-
ing” without any real idea of what the issues are they
should be working on or what exactly we expect the
counselors and parents to accomplish.

Delinquency

A child’s history of trauma and its neurological,
psychological, and behavioral sequela is important to
understand when representing a child in a delinquen-
¢y case. As has been noted, children who are exposed
to trauma may have communication, intellectual, and
functional deficits. These may have a negarive impact
on the child’s functioning in relation to the ability to
understand and waive rights, competency to stand
trial, whether the client may have a cognizable mental
health defense, and the appropriate disposition in such
a case.

Even developmentally normal youth very often
lack competence to understand and assert or know-
ingly and intentionally waive Miranda warnings. This
fact was recognized by the United States Supreme
Court more than 40 years ago in Gallegos v Colorads,
when the courr said that “A 14-year-old boy, no mat-
ter how sophisticated . . . is not equal to the police in
knowledge and understanding . . . and is unable o
know how to protect his own interests or how to ger
the benefits of his constitutional rights.”* True as the
courts observation was, it is even truer when the child
has the sort of developmental and language delays that
many allegedly delinquent children have as a result of
experienced trauma. Social science researchers have
articulated a very clear link berween childhood abuse
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and victimization and subsequent delinquency.’
Unfortunately, the juvenile justice system makes no
reasoned accommodartion for chis fact. As a Yale Uni-
versity professor of psychiatry has observed,

Today our justice system wrestles with the ques-
tion of whether normal adolescents, with as yet
immature, pootly insulated frontal lobes, should
be held as accountable for their violent acts as
normal adults.*® Psychiatrically ill, neurologi-
cally impaired, and abused adolescents are even
more handicapped than their normal peers. The
question of ethics that their conditions pose’is
to what extent these impaired juveniles should
be held accountable for their violent acts.”’

Plainly the client’s history of maltreatment and
resultant impairment is a crucial part of the rotality of
the circumstances that must be considered when de-
termining whether a juvenile understood and provided
a knowing and inrelligent waiver of his or her Miranda
rights.”® Moreover, aggressive questioning techniques
that police routinely use in questioning suspects can
easily overwhelm such a youth.”” Youths who have the
sort of developmental delays thar result from a history
of trauma may confess to being involved in crimes in
which they simply were not involved or having com-
mitted specific acts that even the complaining witness
has not alleged happened.*® These considerations
should be accounted for in determining whether to
file motions to suppress statements, and what strate-
gies should be used to do so.

A child’s developmental impairments that grow
out of a history of trauma are also relevant to the de-
termination of the minor’s competency to stand trial.
In /i re Carey,”’ the Michigan Court of Appeals held
that the Due Process Clause requires thar, if raised,

a juvenile’s competency to stand trial must be evalu-
ated. The court noted that a child might be incompe-
tent based solely on age and immaturity.* While no
Michigan case has squarely addressed whether a child
may be developmentally incompetent, courts in other
states have addressed this issue.*' It is crucial to under-
stand that children who have experienced trauma that
has resulted in neurological impairments and devel-
opmental delays may function at levels substantially
below their chronological age. These developmental
delays should be taken into account when determin-
ing whether a juvenile is competent to stand erial.
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Limiting Cross

A trial is said to be a search for the truth.* How
witnesses are questioned is directly related to whether
the court is able to ascertain the truth in a given case.
Michigan Rule of Evidence 611(A) provides that “the
court shall exercise reasonable control over the mode .
.. of interrogating witnesses and presenting evidence
so as to (1) make the interrogation and presentation
effective for the ascertainment of the truth. . . ." Gen-
erally, of course, direct examination is to be conducted
using open ended questions, while cross-examination
is “ordinarily” conducted by leading question.** Rule
611 makes clear that the court has the authority to
exercise reasonable control over the questioning of
witnesses to maximize the truth seeking function of
hearings at which the rules of evidence apply.

A great deal of social science research demonstrates
that children are susceptible to suggestion if they are
questioned in a leading manner.** While susceptibil-
ity to suggestion is especially problemaric wich young
children, even older children can be influenced by ag-
gressive questioners."” This is the major reason why a
decade ago Michigan adopted a forensic interviewing
protocol to be used by children’s protective services
workers and staff members of child advocacy centers
who interview children.®

Children charged with law violations who have
experienced trauma are young and, as a general propo-
sition, are susceptible ro suggestion just as are their
counterparts in child protection cases. These children
also may suffer the effects of trauma-inflicted develop-
mental delays in language and cognition. Developmen-
tally, they may lag years behind their chronological age.
Children's capacity to handle courtroom testimony, and
especially cross-examination, should be gauged not by
their chronological age but by their developmental age.
Determining the youch's developmental age, of course,
requires careful expert evaluation.

Cross-examination, it has been said, is the “greatest
engine ever invented for the discovery of the truth.”™®
To keep it so, in both child protection and delin-
quency cases, counsel for the child should consider
whether to file a motion requesting that the court
exercise its authority to prohibit the use of leading
questions when the child or the delinquency respon-
dent restifies. Such a motion should contain a descrip-
tion of the factual basis on which the request is made,
such as the child’s [Q, developmental age in relation
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to chronological age, sources of the delay, and known
history of traumatic experience. It should also detail
the medical and social science research thart substan-
tiates the claims that children who have experienced
various forms of trauma are susceptible to improper
suggestion that may result from vigorous cross-ex-
amination. Successfully pursuing such a motion will
likely enhance the truth-seeking function of the legal
proceeding.

Developing a litigation Strategy

The child's experience of trauma and its effects on
the child’s development also will influence the litiga-
tion strategy. Trauma history and developmental status
should be carefully considered in terms of the theory
of the case. A theory of the case is a succiner state-
ment of what the case is about and which takes into
account both the good and bad facts presented. In a
child sexual abuse case, for instance, the child may
suffer from post craumatic stress disorder, a psycho-
logical condition that is prevalent in these cases. This
may explain some peculiar behaviors exhibited by the
child which would otherwise seem counterintuitive.
Similarly, in a delinquency case, information about
the child’s developmental delays secondary to traumat-
ic experiences may suggest a defense based upon an
inability to formulate a specific intent or may provide
the foundational evidence to assert a mental health de-
fense. As these examples illustrate, understanding the
child-client’s history of trauma is essential in develop-
ing a strategy for handling the case.

Child Profection

Sadly, many of the parents of the children who
populate the child welfare system are living with the
consequences of their own traumatic victimization in
childhood. Maltreated children are at heightened risk
for mental illness, substance abuse, domestic violence,
criminality, and similar problems as adults.*® In some
of these cases, the parents’ problems may be of such
a magnitude that there is simply no reason to believe
that they will be able to overcome their parenting
deficits in a timeframe that would be conducive o
reunifying the family. As Dr. Steven Ondersma of
the Merrill-Palmer Institute and his colleagues have
observed, “In addition to the risks to children pre-
sented by drug use alone, the many factors associared
with substance use are also important to consider.

Depression, criminality, poverty, prior abuse, and
family violence are all more common in homes where
illicit substances are used.”*' He goes on to observe
that “chemical dependency can easily require years of
treatment and is characterized by repeated relapses.”?
Obviously, with limited time and resources to address
the problems presented by parental substance abuse, it
is clear that in some cases the interests of the children
would be best served by an early move in the direction
of a permanency plan that excludes consideration of
reunification.

Both federal and Michigan law permit the court o
terminate parental rights or to make ather permanent
plans for a child without the need to expend limited
resources or time that is crucial to a child’s develop-
ment on efforts to rehabilitate a parent who is unlikely
to benefit from services. Two underutilized provisions
of the federal Adoption and Safe Familics Act (ASFA)
speak directly to movement in the direction of early
permanency. First, one provision of ASFA provides
that the state child welfare agency may seek an early
termination of parental rights in any case if doing so
would serve the interests of the child, It provides:

Nothing in this section or in part E of Title [V

of the Social Security Act [42 U.S.C. § 670 et

seq.] shall be construed as precluding State

courts or State agencies from initiating the ter-

mination of parental rights for reasons other

than, or for timelines earlier than those speci-
fied in Part E of Title IV of such Act, when such
actions are determined to be in the best inter-
ests of the child, including cases where the child
has experienced multiple foster care placements

of varying durations.*

Similarly, 42 U.5.C. § 678 directly addresses the
court’s ability to make decisions in children’s best in-
terests in any case other than one in which the federal
taw requires rermination of parental rights:

Nothing in this part [42 U.S.C. §670 er seq.]

shall be construed as precluding Srate courts

from exercising their discretion to protect the
health and safety of children in individual
cases, including cases other than those de-

scribed in section 471(a){15)(D) [42 U.S.C.

§671(a)(151D)].

Michigan law, too, permits the court to terminate
parental rights at the first dispositional hearing in any

case in which such an outcome is requested.* In cases
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in which the parent is unlikely to be able to regain
custody in a timeframe that is conducive to the child’s
needs, the child’s L-GAL should consider whether to
seek early termination of parental rights or some other
permanent resolution to the case.

Delinquency

Some children who exhibit aggression and violent
behavior, many of whom may be assigned the labels
such as “oppositional defiant disorder” or “conduct
disorder,” have been shown to have abnormally high
levels of certain neurotransmirters (i.e., chemicals in
the brain) and stress hormones.”® These abnormalities
may provide a biological basis to explain their aggres-
sive, impulsive behavior. In some cases, these biologi-
cal indicators may provide a legal excuse, diminish
responsibility for the child’s acts, or provide evidence
that the youth was incapable of forming or as a factual
matter did not form a specific intent in a particular
situation.

Services

When considering the services to be provided to
the children and families that come before the court,
we must be both soft hearted and hard headed. We
must exhibit the compassion to provide services aimed
at rehabilitating the neglectful or abusive parent and
remember that youth who commit violent acts are
doing their best to cope with a world that has been
hostile and violent to them and overwhelms their
capacity to cope, that they are not simply “bad” kids.
But we must also be hard headed. We must recognize
that some parents’ capacity to parent is so impaired by
substance abuse, mencal iliness, developmental delay,
and the like that no amount of services we can provide
can change their course in the timeframe necessary to
meet the needs of their children. Similarly, we must
recognize that some young people, because of their
own brutalization, prcsent a Very reai danger to thC
community and must be very closely monirored, or,
in some rare instances, removed from the community
alrogether.

As noted earlier in this article, early and com-
prehensive evaluations of parents and children are
essential to understand the variety and complexity of a
parent’s and child’s needs encountered by our juve-
nile courts. But evaluation is only the beginning of
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the process. After the evaluation has been completed,
children’s L-GALs and parents’ attorneys must advo-
cate for services for both the child and the parent (if
reunification is the goal} thar will actually address the
needs of the particular child, the particular parent, and
the particular family. Boilerplate, cookie-cutter treat-
ment plans do not take into consideration the unique
needs of the individuals involved and provide neither
hope to the child to return home nor fair opportunity
to a parent to regain custody of his or her child. In
advocating for or ordering services, it is essential chat
they accomplish the following:

(1) Maximize the child’s sense of psychological
safety. Many of the chemical and architectural
changes thac take place in the brain as a result
of abuse and neglect result from the brain’s
reaction to flight or fight states, thac is, a lack
of psychological safety.

(2) Ensure thar services are coordinated and
trauma informed.

(3) Connecr children with professionals who can
help them develop a coherent understanding
of their traumatic experiences and help them
integrate and gain mastery over their experi-
ences.

(4) Address the ripple effects on the child’s behav-
ior that result from the traumatic experiences.
This includes the ability to form and mainrain
healthy attachments, aggressive behavior, and
academic/learning problems.

{5} Provide support and guidance to the child’s
family.

It is essential that lawyers advocating for children
or parents and courts become informed consumers of
the services being provided to the families with whom
we work,

Child Protection

After the evaluation has been concluded, the L-
GAL and the parent’s atrorney should seek evidence
based treatments to address the identified needs. A
research team ar Duke University Medical School
has outlined several treatment programs that have
been tested empirically and have shown promise in
addressing the needs of children and families in the
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child welfare system.’® They recommend the following

approaches to treatment:
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(1) Trauma Focused Cognitive Behavior

Therapy (TF-CBT): TF-CBT, which is used
with both the child and the parents, “ad-
dresses behavioral and negative thought pat-
terns associated with childhood trauma,”™ In
this form of treatment, the therapist teaches
the child how to cope with the emotional
impact of the trauma he or she experienced
and teaches the parent how o encourage and
support the child’s use of these skills. Research
has demonstrated that TF-CBT is “linked to
improvements in PTSD symproms, depres-
sion, anxiety, behavioral problems, and feel-
ings of shame and mistrust.”*®

(2) TF-CBT for Childhood Traumatic Gricf is

a form of treatment “designed specifically o
help chitdren suffering from traumaric grief
after experiencing the loss of a loved one

in traumatic circumstances.”® Some of the
children who enter the foster care system have
lost loved ones to violent death—a mother is
killed by a father; a sibling is beaten ro death.
Sometimes children will directly witness

these horrific incidents®™ and wiil be severely
traumnatized as a result. TF-CBT for Trau-
matic Grief is a fairly new approach, but two
studies have shown positive outcomes for the
children who have parricipated in this form of
treatment,

(3) Abuse-Focused Cognitive Behavior Ther-

apy (AF-CBT) is a short term approach ro
therapy that lasts 12-18 hours and has proven
effective at reducing the risk of parental anger
spilling over into physical abuse. It does this -
by reducing the use of physical discipline and
physical force to get children ro comply with
parental directives. In this form of treatment,
children are taughr positive social skills and to
reduce their aggressive behavior at the same
time parents are taught anger management
and relaxation skills. This form of treatment
can be provided in the family’s home and
should be considered for use in those cases
that children’s protective services (CPS) has
categorized Category III or Category 1%

(4) Parent Child Interaction Therapy (PCIT)

lasts between 12 and 20 sessions and can be

used with children from 4 to 12-years of age.
In this approach, parents learn to use posi-
tive discipline techniques while children learn
to be more compliant with parents’ direc-
tions. The goal of this treatment modality “is
to change negative parenc-child inceraction
patterns.”® This form of treatment has been
shown to reduce the number of incidents of
physical abuse, reduce child behavior prob-
lems, reduce parental stress, and o increase
positive interactions berween parents and
their children,

(5) Child-Parent Psychotherapy for Family
Violence (CPP-FV) is a method of providing
individual treatment o pre-school-aged chil-
dren who have witnessed domestic violence

. and exhibit trauma symptoms related to their
exposure to violence in their homes. This
form of treatment is typically provided once
per week for about a year. Research has shown
it to be more effective than other forms of
treatment at reducing symiptoms of traumatic
stress, behavior problems, and maternal
avoidance of the child.

(6) Project 12-Ways/Safe Care for Child
Neglect: as the name suggests, is aimed at
addressing neglect rather than abuse or ex-
posure to violence. This approach specifically
addresses issues such as environmental safety,
bonding berween the parent and the child,
and responding to the child’s medical needs.
Project 12-Ways has been shown to improve
both intgrpersonal skills and funcriona) skills
{i.e., home management, job training) of the
parents who have participated in the program.

Delinquency
As with child protection cases, attorneys for chil-

dren in delinquency cases should also be aware of the
need for and availability of evidence-based approaches
to treatment, and should insist thar they be ordered by
the court and utilized when children are on proba-
tion or in placement. Historically, the juvenile justice
system has over-relied on the use of secure detention
before trial and secure confinement post-adjudication,
which has resulted in overcrowding of detention facili-
ties.*’ The excessive use of secure confinement can be
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dangerous for both youth and for the staff members
who work in facilities.* In addition to being expen-
sive, secure detention and confinement have a proven
track record of failure, exemplified by high recidivism
rates.%® Children are routinely brutalized in many of
these programs.®® Since at least the 1960s, research
has consistently demonstrated that properly designed,
well-run, community-based juvenile correctional
programs are more effective at reducing recidivism
and enhancing community adjustment of adjudicated
juvenile offenders.’’

There are a number of alternatives to secure deten-
tion and confinement that have proven effective at
both providing community safety and providing
effective supervision and treatment of juvenile of-
tenders in the community. Massachusetts has long
rejected the large-scale confinement of juvenile
offenders, instead relying on intensive, community-
based programs to monitor and treat juveniles in
both the pre-trial and post-adjudication phases of de-
linquency proceedings. These programs “have shown
powerful effects in reducing subsequent involvement
in delinquency.”®® Below are several programs that
have proven effective in the pre-trial and the post-ad-
judication phases of the process.

Pre-Trial Detention or Monitoring

Pre-trial detention or monitoring of allegedly
delinquent children has two legitimate goals: 1) to
ensure that the minor appears for court hearings; and
2) to maintain community safety by guarding against
recidivism, In order to achieve these goals, commu-
nities across the nation have developed alternative
programs to monitor youth.

(1) Home detention demands that youth be
home at certain pr‘:riods. For some youth, this
means at all times; for others, when not in
school or at work. It also applies to curfew
hours as established by the community gener-
ally or as established for the individual youth
by the court. Contace with these youth is
often made daily. Home detention has proven
to be both cost effective and effective at meet-
ing the two objectives of pre-trial detention or
monitoring.

(2) Electronic monitoring monitors the youth’s
whereabouts by way of an electronic moni-
toring device and random phone calls to the
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youth’s home. It is often used in conjunction
with home detention. Electronic monitor-
ing has shown success. For example, in a
study done in Lake County, Indiana, youth
involved in electronic monitoring completed
their programs 90 percent of the time, as
compared with 75 percent for youth who
were not monitored, and had recidivism rates
9 percent fower than unmonitored youth.

{3) Day and evening reporting centers require
that youth report to a given place on a daily
basis. These programs vary, but a number of
them provide an array of services in addi-
tion to merely requiring that youth report.
These services may include job skills training,
counseling, recreation, and independent living
skills. Cook County (Chicago), lllinois is 2 na-
tional leader in implementing day and evening
reporting, and they claim a 92% success rate.

Post-Adjudication
Broadly speaking, the purpose of the disposition in

a delinquency case is to provide rehabilitative services

to the youth and to protect the community from fur-
ther delinquent conduct. A recent publication by the
Ofhee of Juvenile Justice and Delinquency Prevention
noted that, “Youth’s behavior problems are deeply em-
bedded in cheir psychosocial systems (e.g., family and
community); to be effective, therefore, interventions
should treat youth while addressing their complex
multidimensional problems.”® A number of programs
have proven successful in addressing the challenges
presented by delinquent youth:

(1} Intensive supervision programs (ISP) pro-
vide increased monitoring for some higher
risk youth in order to maintain them in
their home. While research has shown mixed
results, ISPs, when properly structured and
implemented, have show promise in reduc-
ing recidivism. [n general, those programs
that provided more services (e.g., individual
and family cherapy, job training, and edu-
cational supports) are more successful chan
those that simply provided an increased level
of monitoring.-"o

(2) Multi-Systemic Therapy (MST) provides

family-based, intensive therapeutic interven-
tion wich delinquent youth at risk for place-
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ment in out-of-home care. “The overriding
purpose of MST is to help parents deal effec-
tively with their youth’s behavioral problems;
help youth cope with family, peer, school, and
neighborhood problems; and reduce or elimi-
nate the need for out-of-home placements.””!
Research studies have demonstrated chat
MST is one of our most successful programs
at rehabilitating delinquent youth, preventing
recidivism.” MST has been shown to reduce
the need for out-of-home placement from 47
to 64 percent.” In studies in which MST was
used with “violent and chronic” juvenile of-
fenders, re-arrest rates dropped 25 to 70 per-
cent, and there were decreases in che youths'
mental health problems and improved family
functioning.” The benefits of MST have
been shown to last at least four years, and it
has proven to be a cost effective alternarive to
out-of-home placement.”

(3) Functional Family Therapy (FFT) is a

shore-term program which typically consists
of between 12 and 30 one-hour therapeuric
sessions over a three-month period of time.
Research has shown FFT to be successful in
engaging youth and their families (80% of
the families thar participate in the ptogram
complete it), effective ar reducing recidivism,
and highly cost effective ($700-$1000 per
case as compared to $0,000-$13,000 for de-
tention or residential placement). FET has the
attendant benefit that it has been shown to
prevent siblings of the delinquent youth from
entering into delinquency.’

(4) Multidimensional Treatment Foster Care

{MTFC) is a program for those youth who
cannot be maintained in their family home.
[n this program, youth are placed into a foster
home rather than in a group care setting. The
foster parents receive specialized training in
addressing the needs of delinquent youth, in-
cluding close supervision and emotional sup-
port. Youth in MTFC assist in developing a
schedule of activities and behavioral expecta-
tions, and are intensively monitored by both
their foster parents and by a case manager.
The youth's family of origin is provided family
therapy with a focus on assisting the family to
develop the structure the youth needs to be

successful. When compared with youch who
were placed in residential programs for de-
linquents, youth who participated in MTFC
programs had “significantly fewer arrests”
after one year.”’

As the programs briefly described here demon-
strate, there are viable community-based programs
which can address the needs of youth and cheir
families, maintain community safety, and save money.
But many, if not most, Michigan communities lack
sufficient programming of the type described here,
requiring that lawyers, and especially judges, be
involved in system reform and demanding that these
programs be made available. This will take consider-
able cross-systemic work.

Reforming the System

Understanding the impact of complex trauma on
children demands that we be engaged in reforming the
system to better respond to their needs. Judges especial-
ly play a crucial role. They are in a position to convene
a communirty’s leadership to marshal its resources—the
court itself, the Department of Human Services, com-
munity mental healch, and the school system—to
address the needs of these children, their familjes, and
their communities. Judges should seek to bring together
representatives of various community agencies to ensure
thar the programs discussed carlier are available in the
community. Judges should order the evaluations that
children and families need, not merely those thar are
available. When the demand is made, the programming
will follow. In short, judges must take a leadership tole
at the systemic and community level in responding to
the effects of trauma on children,

But lawyers play an important role, too. When
lawyers representing children in individual cases begin
to educate courts about the need for early assessment
and evidence-based programming aimed at addressing
the child’s history of experienced trauma, the system
will begin to respond. When lawyers demand chat
every child and family coming before the court be
cvaluated at the beginning of the proceedings rather
than afrer months have passed, the system will begin

“to provide chese services as a routine racher than as

the exception to the rule. When lawyers insist that
courts reject boilerplate treatment plans for children
and families in favor of services that are tailored to the
needs of that child and that family, then courts will
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understand why they so insist and will act with this

in mind. Also, lawyers—through individual effort as
well as local and statewide bar committees—must also
be involved in systemic reform. Lawyers should press
courts and agencies to address the issues at a systemic
level to ensure that trauma sensitive services are avail-
able in their communities. To do this, lawyers must
increase their level of sophistication regarding clinical
matters and must be knowledgeable about resources
available in the community.

Further Reading

Whether a lawyer or a judge, legal professionals
working in child protection and juvenile justice must
develop a working knowledge of the impact of child
maltreatment and other forms of traumatic experi-
ence on the children with whom they work. A good
place to start is the winter 2007 issue of Focal Point,
which is published by the Regional Research Insti-
tute for Human Services at Portland Stare University
and available free online.” This publication contains
several short articles that provide a helpful introduc-
tion to the issue of traumaric seress in the child welfare
context. These articles provide an overview of the
impact of traumatic stress on children, ways in which
we as advocates can work to make the child welfare
system more sensitive to child traumatic stress, and
information about evidence-based practices that have
been shown to work for children and families.

Another helpful introductory source of informa-
tion is Bruce Perry’s recently published book 7he Bay
Who Was Raised As a Dog.”” Tn this book, Dr. Perry,
one of the nation’s leading researchers on the impact
of traumatic stress on children, provides an introduc-
tion to the numerous ways that exposure to traumatic
stress carly in childhood can impact upon develop-
ment, Using case vignetces from his practice, Perry il-
lustrates how trauma can contribute to emotional and
behavioral problems from depression and withdrawal
to aggression and violence.

For a more detailed treatment of the importance
of relationships in early childhood to neurodevelop-
ment, Louis Cozolino’s The Neuroscience of Human
Relationships is invaluable.®® Cozolino discusses in
depth—and in understandable terms—the science of
how human relationships, particularly those in the
early years of life, shape the human brain and the hu-
man being that one becomes.
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Conclusion

Over the past decade or so, we have learned a great
deal abour the impacts of traumatic stress on children.
Whether in the form of prenatal exposure to alcohol,
abuse, neglect, or witnessing violence at home or in
the community, traumatic stress can cause changes
in brain chemistry and the physical architecture of
the child’s developing brain. These changes in brain
functioning, in turn, have impacts on children’s intel-
lectual and emorional development as well as cheir
behavior. Some children may become passive and
self-destructive while others may become aggressive
and violent. Lawyers and judges handling child wel-
fare cases should educate themselves about the causes
and impacts of traumatic stress on children—and the
adults thar they become—and should begin to use this
knowledge in both their day-to-day handling of child
protection and juvenile justice cases and to institure
systemic change in our child protection and juvenile
justice systems. @
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