ARE YOU CONFUSED YET?

O

Understanding Recent Changes
in Child Welfare Law

ELIZABETH WARNER, J.D.

O

CHANGE IS HARD

and

CHANGE IS CONFUSING

but

CHANGE IS HERE




20t Century Law Changes

O
e 1939

o Michigan Juvenile Code
x Agencies to Courts

e 1974

o Child Abuse Prevention & Treatment Act (CAPTA)
x Abuse Detection, Prevention & Treatment

e 1980

o Adoption Assistance & Child Welfare Act (Title 1V-E)
x Removal Prevention & Court Managed Services

20t Century Law Changes

O
e 1988

o Michigan Coleman Laws
o Increase Terminations & Adoptions

e 1996

o Michigan Binsfield Laws
o More Removals & Mandatory Terminations

e 1997
o Adoption & Safe Families Act (ASFA)
x Case processing deadlines
= Timely adoptions
x Serious cases: termination without services




2008 Fostering Connections to Success &
Increasing Adoptions Act

e Child Stability & Family Preservation
o Education
o Siblings
o Guardianship
o Relative placement

Why is 2008- 2010
Different?

O




Sources of Change

O

1. Statutes
2. Federal Audits
3. Courts

4. Research & Reform Advocates

@

New Mission Statement

O
e Safety Only
e Families Make the Best Decisions
e Foster Care Hurts Children
e Adoption Is Not the Only Option
e Fathers and Families Are Important
e Children Should be Seen and Heard
e Judges Must Manage




Statutes: Federal (2 types)

O

e Optional (Funding)
o IStates adopt federally suggested child welfare
aws
o Michigan enacts in statutes & court rules

o Enforced by federal audits, fines, and cancelled
federal funds to state

Mandatory (Law)

O

e Americans with Disabilities Act (ADA)

e Health Insurance Portability Act of 1996
(Privacy Rule 2003)

e Drug Abuse Prevention, Treatment, and
Rehabilitation Act

e Civil Rights Act, 42 U.S.C. 1983

e McKinney-Vento Homelessness Act

Preempt State Law: In re Baby X, 97 Mich App 111 (1980)




Statutes: State

O

e Termination reform to provide more discretion

* Visits after termination petition filed

e Duty to locate and notify relatives

e Abolish 12 month rule for termination decision and
adopt federal rule 15/22 months

e State must prove termination is best option

Statutes: State cont.

O

. i]_ud_icial discretion to deny termination after time
imit
e Voluntary terminations are not automatic future
TPR
e Children must be consulted on permanency plan
e More permanency options if not reunifying:
o Out-of-state placement
o Juvenile guardianship
o Permanent custody




Federal Audits (2 types)

O

e Child and Family Services Review (CFSR)

0 2009 random audit 3 counties
x 2010 Michigan fined $2.8 million
= Fine suspended 2 years to improve

e Title IV-E
o Spring 2010 random audit of 80 cases

o If more than 4 error cases total between court/DHS =
penalties

Courts: Federal (2 types)

O

e Individual
e Class Action

Both enforce constitutional rights under Civil Rights
Act, 42 U.S.C. § 1983




Individual 81983 Case

O

Plaintiff | Defendants

Goal

Remed

Parent Social worker
Child Police Officer
Police Agency

Compensation

Damages

Violations: Removal without probable cause, order, or abuse emergency;
inadequate investigation; no hearings prior to removal with parents
present; false statements; medical exam of child without parent present

O'Donnell v Brown, 335 F. Supp. 2d 787 (W.D. Mich. 2004)

Class Action

O

Plaintiffs | Defendants

Goal Remedy

Families State officials

Reform | Orders

Violations: protective custody violations; systemic problems

Doe v Staples, 706 F.2d 985 (6% Cir. 1983) hearings for parents before

removal of children




Federal Court Decree

Dwayne B. v. Granholm

O

Complaint: maltreatment, poor placement choices, DHS
management and resources, lengthy foster care, delayed
permanency, high number court wards without
reunification or other permanent home

Filed in 2006

Settled 2008

14 states sued by Children’s Rights group

Class plaintiffs all Michigan foster care children
State statutes control over decree

Court monitor

Courts: State

O

Supreme Court

e Leadership

e Training SCAO

e Court Improvement Program
e Foster Care Review Board

e Court Opinions
o0 2009-2010 3 opinions + 2 orders
o 4 child welfare + 1 custody case




Leadership & Training
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2008-2009 Supreme Court Rulings

O

Theme: Courts must enforce the laws to
Provide fair procedures and protect family

rights.

¢ Involve both parents

Right to counsel

Pleas based on fair notice of consequences

Follow statutes, court rules, DHS policies

Service plans cooperative and relevant

Financial problems are insufficient to lose children
ICWA obligations require more help

2008-2010 Court of Appeal Rulings
O

Theme: The Constitution requires fair

treatment of families in and out of court.
¢ ban private judicial interviews of children

e condemn deportation to win a case

enforce right to an attorney for indigent parent
support custody for fit non-custodial parent

judge parent based on current fitness

provide opportunity to prove success

reverse premature terminations




Research & Reform Advocates

O

e Data and Studies
e Publications
¢ Private Foundations

Foster Care Outcomes

i Growing Up inthe
TOSTIR CARF .
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Deputy Director
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Lirtte

‘Child Protection and Child Outcome:
Measuring the Effects of Foster Care
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Child Welfare System:
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Addressing the Educational Needs of
Children in Foster Care in Michigan

Resources and Best Practices




Best Practices

O

Visitation with
Infants and Toddiers
in Foster Care:

Wihat Judges and Attarneys
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Best Practices

O

Michigan Absent More about the Dads:
Parent Protocol: Exploring Associations botween

Nonrasident Father Involvement and
Child Welfare Case Outcomes

Identifying, Locating, and
Notifying Absent Parents
in Child Protective
Proceedings
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Best Practices
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Critiques

e b
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ASFA, Binsfeld, and the Law of
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New Mission Statement

O
e Safety Only
e Families Make the Best Decisions
¢ Foster Care Hurts Children
e Adoption Is Not the Only Option
e Fathers and Families Are Important
¢ Children Should be Seen and Heard
¢ Judges Must Manage




QUESTIONS?

O

Elizabeth Warner
Jackson, Michigan

(517) 787-3560
eswarner@aol.com




