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l. GOALS

 The Children and Family Service Review (CFSR) Goals

are: Safety, Permanency and Well-Being.

The California Blue Ribbon Commission on Foster

Care adds “fairness” and “due process” to these
goals.

California added “fairness” and “due process”
because the child protection system should not be
steam-roller that takes children from families and
places them elsewhere. It should attempt to give the

parents a fair opportunity to reunify with their
children.



l. GOALS

* And while it is not explicitly expressed, there is
an additional goal of the child protection
system — Timely Permanency.

* |tisimplied from the strict timelines that
govern the structure of child protection
proceedings.

* |tis based on a child’s developmental need for
a permanent home in a timely fashion.



l. GOALS

* Timely Permanency has been identified by the
Child and Family Service Reviews (CFSR’s) as a
critical goal.

* Even though the federal reviewers are
ostensibly focusing upon state and local child
welfare agencies, timely permanency is also
the court’s business.

* So, in fact, the CFSR process is also about how
well the courts are working.



l. GOALS

* A definition of Permanency may clarify what |
mean.

* Permanency is a home that lasts through a
child’s minority and, hopefully, thereafter.

A permanent home is one a youth will be able
to remain in after the court has dismissed his
or her case.



l. GOALS

* The #1 permanency goal is to keep a child in
his home or return a child to his home.

* |f return to the parents would be harmful to
the child, then other options have to be
examined.

* Placement with extended family can offer
permanency for many children.



l. GOALS

Michigan a “relative preference” state.

Michigan law instructs professionals to look to
relatives before strangers for placement. See
Section 722.954a.

Is that the practice in Michigan?

Only 23 states have relative preference
statutes.



l. GOALS

* But the federal and state laws are also clear
that failing parents and family, the preferences

for placement are
* 1. Adoption (after termination of parental

rights.
2. Guardianship.
3. Foster, group or institutional care.



l. GOALS

* The last category is the least preferred.
* |tis not a permanent home.

* Children placed in these settings do not fare
as well as children living in families.



l. GOALS

* These goals must be accomplished in a timely
fashion.

* That’s what the law says.
* Avyear..maybe a little more.



Il. MAKING THESE GOALS A REALITY

1. Everyone in the child protection system has to
treat these cases as though they were an emergency.

Because they are!!

That means taking action on all issues as soon as
possible.

It means identifying fathers, noticing tribes,
identifying extended family members, appointing
counsel, and other critical issues ASAP.



Il. MAKING THESE GOALS A REALITY

e 2. It means engaging in problem solving
meetings such as mediation, family group
conferencing, team decision making and/or
family team meetings early in the case.



Il. MAKING THESE GOALS A REALITY

* 3. It means providing parents meaningful
services immediately.

e Substance abuse treatment can’t
wait...neither can mental health treatment or
domestic violence interventions.

* Waiting lists for services are unacceptable.



Il. MAKING THESE GOALS A REALITY

* 4. It means appointing counsel before the
initial (shelter care) hearing.

* 5. It means the judge must control
continuances....the “C” word.

* 6. It means completing the adjudication stage
(the trial) as soon as possible.



Il. MAKING THESE GOALS A REALITY

e 7. It means identifying a “back-up” plan for
the child as soon as possible.

* This is what concurrent planning is all about.

* |tis a planif all else fails that best meets the
developmental needs of the child.



Il. 1T°S WHAT’S UP FRONT THAT
COUNTS

* Frontloading the child protection system is
necessary if parents are to be given a fair
chance to reunify within the strict statutory

timelines.



Il. 1T°S WHAT’S UP FRONT THAT
COUNTS

 The sooner parents are in services, the sooner
they can address the problems that brought
their child to the attention of the court.



Il. 1T°S WHAT’S UP FRONT THAT
COUNTS

* The adjudication (jurisdictional hearing) must
oe held within the statutory timelines.

* Does that happen in Michigan?

* |n California the adjudication must be
completed in 15 court days and sooner if
possible.



Il. 1T°S WHAT’S UP FRONT THAT
COUNTS

e Early group decision making can be useful in
addressing the family problems and devising a
strategy for overcoming them.

e (more about this later)



IV. THE ADVERSARIAL PROCESS

* The adversarial process is the foundation of
our legal system in the United States.

e Lawyers learn about it in law school.

 The adversarial process is based on the belief
that the best way to resolve a legal dispute is
for 2 lawyers to present evidence to a neutral
judge and have the judge decide the result.



IV. THE ADVERSARIAL PROCESS

* |n the adversarial process, each side exerts
considerable effort not only to build its own
case, but to tear down the other party’s
position.

* Cross-examination and argument are the
principle tools used to diminish the other
party’s case.



IV. THE ADVERSARIAL PROCESS

The purpose of cross examination is to expose
the weaknesses of the other side’s case and
lead the judge to conclude:

1. the witness is confused
2. the witnhess is biased
3. the witness is forgetful.

4. the witness may be lying.



IV. THE ADVERSARIAL PROCESS

 The adversarial process emerged from the
ancient struggles between the King and those
subject to the King’s rule.

* The King’s subjects wanted to be treated
fairly. They asked to be afforded certain rights
before they were punished.

* Thus the rights of bail, notice of the charges,
cross-examination, and more became basic
rights in the criminal system



IV. THE ADVERSARIAL PROCESS

* Somehow the adversarial process has been
applied to family matters.

 This is unfortunate because the adversarial
process can be damaging to families.

* |t does not permit them to address the
problems that brought them to court in a
meaningful way.



IV. THE ADVERSARIAL PROCESS

The court process is unintelligible to most
family members.

Cross-examination can be a brutal experience
for ordinary citizens.

The rules of evidence are intimidating to the
uninitiated.

Many family members simply do not
understand what happens in court.



IV. THE ADVERSARIAL PROCESS

The courtroom is an intimidating place.
Citizens don’t

+ understand the rules

+ understand the legal terms

+ know when they can speak.

In my experience as a lawyer, after court many
clients would ask “what happened?”



IV. THE ADVERSARIAL PROCESS

* |s this the best forum for deciding family
matters such as questions concerning family
dynamics, the best interests of children, and
what parents should be doing to regain
custody of their children?



IV. THE ADVERSARIAL PROCESS

 The California legislature passed legislation showing
preference for non-adversarial proceedings:

 “Except where there is a contested issue of fact or
law, the proceedings shall be conducted in an
informal non-adversarial atmosphere with a view to
obtaining the maximum cooperation of the minor ...
and all persons interested in his welfare....”

e California Welfare & Institutions Code 350(a)(1).



IV. THE ADVERSARIAL PROCESS

 The California legislature also recommended
that “each juvenile court is encouraged to
develop a dependency mediation program to
provide a problem-solving forum for all
interested persons to develop a plan in the
best interests of the child, emphasizing family
preservation and strengthening.”

e W & | Code section 350(a)(2)




IV. THE ADVERSARIAL PROCESS

 We’ll talk about mediation in Michigan in a
bit.



V. CONCURRENT PLANNING

 What is Concurrent Planning?

* How does it fit into the goals we have
identified?



V. CONCURRENT PLANNING

* DEFINITION:

* CONCURRENT PLANNING IS WORKING
INTENSIVELY TOWARD REUNIFICATION WHILE
AT THE SAME TIME DEVELOPING AN
ALTERNATIVE PLAN FOR THE CHILD’S FUTURE.



V. CONCURRENT PLANNING

* |t's primary purpose is to overcome barriers
and delays in securing a permanent family for
children who are in out of home care.

e But it also seeks to develop a seamless
placement sequence for a child who has been
removed from home.

* |tis the most favored plan to address the
developmental needs of a child.



V. CONCURRENT PLANNING

* IS CONCURRENT PLANNING THE SAME AS
FOST/ADOPT?

* YES AND NO.

* MANY PRACTITIONERS AND AGENCIES USE
THE TERMS INTERCHANGEABLY TODAY, BUT
ORIGINALLY THESE TERMS WERE QUITE
DIFFERENT.




V. CONCURRENT PLANNING

 WHEN | PRACTICED, FOST/ADOPT MEANT
THAT A FAMILY WAS IDENTIFIED TO ADOPT A
CHILD IN FOSTER CARE IF THE PARENTS FAILED
TO REUNIFY.

 BUT THAT FAMILY WAS IN A CONFLICTED
POSITION AND OFTEN WAS ROOTING
AGAINST THE PARENTS.




V. CONCURRENT PLANNING

* Concurrent planning starts with collaboration
among parents, foster parents, service
providers, and those within the child welfare
and legal systems in the early identification
and consideration of all reasonable options for
permanency.



V. CONCURRENT PLANNING

* Concurrent planning involves the foster
parents and kinship parents in working
directly with the biological parents to teach
skills and communicate children’s needs.



V. CONCURRENT PLANNING

* Parents are involved in decision-making and
are given candid feedback from their worker
throughout the process.

* They are told from the start what the
reunification plan and the alternative plans
are.

* Concurrent planning depends on accurate
assessment and culturally sensitive
Interviewing.



V. CONCURRENT PLANNING

* Concurrent planning is child-focused.

* It minimizes the moves a child in foster care
will make.

* |t reduces the possibilities of foster care drift.



V. CONCURRENT PLANNING

e Studies indicate that younger children may
benefit more from concurrent planning.

* However, the early assessment of a child’s
needs will benefit children of all ages.



V. CONCURRENT PLANNING

e All studies indicate that the recruitment,
preparation, and support of foster parents is
the greatest challenge.

* They are asked to commit to be a permanent
resource for a child, yet to work actively and
sincerely with the birth family towards
reunification.



V. CONCURRENT PLANNING

* These families (called Resource Families in the
literature) need to be carefully prepared for
their involvement, given a clear definition of
their multiple roles, and be given ongoing
support from the agency.



V. CONCURRENT PLANNING

Resource families are NOT

1. child savers who do not want contact with
the birth family,

2. families who only want to provide short
term care, or

3. families whose primary motivation is to
adopt the child.



V. CONCURRENT PLANNING

* Social workers need high levels of skill in
conducting differential family assessment,
applying services that address the presenting
and underlying parental problems, and in
working directly and openly with parents,
Resource Families, and the array of other
professionals involved in permanency efforts.



V. CONCURRENT PLANNING

e Studies also show that with concurrent
planning parents are more likely to relinquish
their child voluntarily, and open adoptions are
more likely to occur.

* The biological parents recognize that they
cannot adequately care for their children and
they have come to know and respect the
concurrent placement.



V. CONCURRENT PLANNING

* |[n an open adoption, the birth parents know
who the adoptive parents are and develop a
relationship with them.

e Often a plan is developed where the adoptive
family sends information about the child to

the birth parents.



V. CONCURRENT PLANNING

* For concurrent planning to succeed there
must be an effective service plan and
meaningful services.

* There must be a visitation plan that insures
frequent, meaningful contact between
parent(s) and child.

* Resource Families or relative caregivers are
included in the visitation as much as possible.



V. CONCURRENT PLANNING

 The worker must carefully document all
efforts to provide services, the family’s
response, and their progress.

* The court must monitor progress carefully
with frequent reviews.

* The plan itself must also be reviewed to see if
It Is appropriate.



V. CONCURRENT PLANNING

e Concurrent Planning is to be contrasted with
sequential planning.

* |t is not necessary or appropriate to wait until
parents fail before looking for a different
permanent home for a child.



V. CONCURRENT PLANNING

* Waiting a year before looking for an alternative
permanent plan is detrimental to a child.

* |tisinconsistent with the goal of Timely Permanency.

* You have my article on “Achieving Timely
Permanency”. In the opening pages | discuss
additional reasons why timely permanency is critical
to healthy child development.



V. CONCURRENT PLANNING

e Additionally, sequential planning means the
child will be placed in an additional home for
an extended period of time.

* The child may become connected to that
caretaker.

 Multiple placements are detrimental for a
child’s development.



V. CONCURRENT PLANNING

* SUMMARY:

* CONCURRENT PLANNING INVOLVES THE
RESOURCE FAMILY THROUGHOUT THE
PROCESS INCLUDING VISITATION, COACHING,
AND OTHER SUPPORTS.

* THE RESOURCE FAMILY IS A HELP TO THE
FAMILY AND THEIR EFFORTS TO REUNIFY.




V. CONCURRENT PLANNING

* SUMMARY:

* IN SUCCESSFUL CASES THE CHILD IS
RETURNED TO THE BIRTH FAMILY.

* |[F REUNIFICATION IS NOT POSSIBLE, THE
CHILD REMAINS WITH THE RESOURCE FAMILY.




VI. ESTABLISHING RELATIONSHIPS

 What can we do within the child protection
and dependency court systems to develop a
problem-solving atmosphere and to

encourage best practices such as concurrent
planning?



VI. ESTABLISHING RELATIONSHIPS

* First, judges and welfare directors can
promote group decision making processes.

* Judges can work with court administrators to
have mediation available in child protection
cases.

* Michigan has used mediation with great
success in the recent past. This tradition
should be encouraged.



VI. ESTABLISHING RELATIONSHIPS

* |n a comprehensive study of Michigan’s
permanency mediation program the authors
concluded that mediation worked well in
Michigan.

* The reviews noted mediation could be used in
a wide variety of situations, the settlement
rates were high, compliance was high, and
satisfaction was high.



VI. ESTABLISHING RELATIONSHIPS

* Additionally, cost savings were significant, netting
thousands of dollars of savings per case. Their final
conclusion:

e “all juvenile and family court systems should have
alternative dispute resolution processes available to
the parties. These include...mediation and
settlement conferences.”

 “Permanency Planning Mediation Pilot Program:
Final Report,” Anderson, G. & Whalen, P., Michigan
State Court Administrative Office, 2004



VI. ESTABLISHING RELATIONSHIPS

* Child welfare directors should encourage the
use of family team meetings, family group
conferences, and team decision making.
These processes bring extended family
together with professionals and significant
others in the family constellation. Together
they work together to improve outcomes for
children.



VI. ESTABLISHING RELATIONSHIPS

* Perhaps most importantly, the child protection
agency can institute ice breakers to establish
and improve relations between resource and

birth families.




VI. ESTABLISHING RELATIONSHIPS

* |In an Ice Breaker the social worker introduces

the resource family (foster family) to the birth
family.

* The purpose of the meeting is to share
information about the child.

* The social worker facilitates the meeting so
that the birth parents can tell the resource
family about the children’s special needs and
desires.



VI. ESTABLISHING RELATIONSHIPS

* |ce Breakers preferably take place within a few
days of removal and out-of-home placement.

* They certainly should take place early in the
case.



VI. ESTABLISHING RELATIONSHIPS

* At the meeting the resource family can explain

what problems, if any, have arisen and ask for
advice from the birth families.

* This meeting is intended to build a positive
relationship between the 2 families, built on
mutual love for the children.



VI. ESTABLISHING RELATIONSHIPS

Where there is contact between the birth
parents and resource family, the social worker
should expect

+ information sharing
+ fewer complaints regarding care

+ increased communication and
collaboration

+ the beginning of building rapport



VI. ESTABLISHING RELATIONSHIPS

Studies demonstrate that Children whose
parents participate in Ice Breakers:

+ return home sooner
+ have more stable placements

+ experience better emotional
development

+ are more successful in school.



VI. ESTABLISHING RELATIONSHIPS

e After an Ice Breaker Birth Parents feel more at
ease about their child’s safety, well-being and
placement and they share more information
about their child such as likes and dislikes,
routine, bedtime habits, allergies or

medications, favorite toys, special activities
and academics .



VI. ESTABLISHING RELATIONSHIPS

Resource Parents can tell birth parents about
who else lives in their homes, where the
children will sleep, regular activities in their
home, and some basic rules of their home.

They can also explain why they became foster
parents.



VI. ESTABLISHING RELATIONSHIPS

* |ce Breakers do not take place in every case —
sometimes for safety reasons.

* Nevertheless, written information about the
child can be shared between the Resource and
Birth families.



VI. ESTABLISHING RELATIONSHIPS

 The combination of a non-adversarial setting,
group decision making, and a positive
relationship between the new caretaker (the
resource family) and the birth family will be

supportive of the concurrent planning
process.



VII. ROLES AND RESPONSIBILITIES

* |n the concurrent planning model, each
person in the child protection system has an
important role with special responsibilities
attached to it.



VII. ROLES AND RESPONSIBILITIES

* THE SOCIAL WORKER

* |n addition to making decisions about child
safety, supporting parents, finding relatives,
convening group decision making, and
referring parents to services....

 She must find a concurrent home for the
child/children.



VII. ROLES AND RESPONSIBILITIES

* WHEW!



VII. ROLES AND RESPONSIBILITIES

ATTORNEY FOR THE CHILD

Remind the social worker of the need to
identify a concurrent home AND place the
child/children in that home as soon as
possible;

Remind the court at every hearing of the need
to have a concurrent home, and

Communicate the children’s special needs that
are not being met in the new home.



VII. ROLES AND RESPONSIBILITIES

RESOURCE FAMILY (FOSTER PARENT)
Get to know the parents

Assist the parent in the reunification process,
particularly with visitation.

Do not try to sabotage the parent-child
relationship or reunification efforts.



VII. ROLES AND RESPONSIBILITIES

THE JUDGE

Make certain that the concurrent planning issue is
before the court at every hearing.

Insist that efforts and progress towards a identifying
and placement in a concurrent home is described in
each social report.

Remind everyone of the importance and urgency of
placing the child in a concurrent home.

Convene the court system professionals for trainings
about concurrent planning.



VII. ROLES AND RESPONSIBILITIES

Parent’s Attorney: Make certain the parent is getting
a fair opportunity to reunify and that all parties are
fulfilling their roles.

Pay careful attention to service delivery and to
visitation.

Ask if and how the resource family is supporting the
birth parents.

Relay parental concerns about foster home care to
the social worker and to the court.



VII. ROLES AND RESPONSIBILITIES

* CASA Volunteer: Monitoring the entire
situation from the child’s perspective.

* Report to the court whether the child isin a
concurrent home and whether the Resource
Family is supporting the birth family.

* Ensure that the child’s special needs are being
addressed in the foster home.



VIIl. CHANGING THE COURT AND
CHILD WELFARE CULTURE

The adversarial process is not conducive to
changing cultures.

It breeds competition, “wins” and “losses,”
and game playing.

Relationships (attorney-attorney, attorney-
social worker, parent — social worker, judge —
everyone,) suffer.

Collaboration is made more difficult



VIIl. CHANGING THE CULTURE

* Group decision making processes foster
problem solving, team thinking, and results
that satisfy everyone.

* The results of group decision making also have
a greater likelihood of success since those who
will be working on the solution helped create
it.



VIIl. CHANGING THE CULTURE

* Judges and welfare directors have a significant
role to play in encouraging group decision
making processes and reducing the

antagonisms inherent in the adversarial
process.



VIIl. CHANGING THE CULTURE

* |f all the participants fulfill their roles, if judges
are able to reduce the impact of the
adversarial process, if group decision making
practices are introduced by the agency and
the court, the culture of the dependency court
and the child welfare system will be
substantially changed.



VIII. CHANGING THE CULTURE

* The early availability of services, front-loading
the system and using such innovations as Ice
Breakers will change the culture to one of

people working together for the best results
for the child.



IX. CONCLUSION

* Concurrent planning is the most ambitious
goal towards true permanency for a child in
the child welfare system.

* |t requires a new or modified role for all of the
parties, agency, attorneys and the judge.

* |f properly implemented, it will serve the best
interests of the child like no other approach.
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The Transition to Group Decision
Making in Child Protection Cases:
Obtaining Better Results
for Children and Families

THE SCENARIDO

The police respond to a
neighbor’s call complaining
that the family next door
is making too much noise,
that the children (ages 4, 7,
and 17) are screaming, and
that he can hear property
being destroyed. This is the
fifth call the police have
received concerning this
family in the last 60 days.
All were resolved with the
parents promising to stop

BY JUDGE LEONARD EDWARDS (RET.)
AND DEAN INGER SAGATUN-EDWARDS

ABSTRACT

It was only a few years ago that in most jurisdictions across the United
States, decisions at each stage of a child welfare case were made by
individual professionals (law enforcement, child profection workers,
social workers, and judges) who were all a part of the community’s
response fo child abuse and neglect crises. In the last decade, the
development and continuing evolution of best practices have brought
about many changes in how professionals approach the resolution of
these issues, how they convene inferested persons in the decision-
making process, and how families and children participate in decisions.
This article will examine some of these changes, with a particular focus
on the expanding use of groups and the inclusion of families in these
groups to make better decisions in child protection cases.

disturbing the neighbors.

the child who is bleeding.
The children also report that
the father badly beat the
mother. The police officers
further determine that the
mother is under the in-
fluence of methampheta-
mine and cannot care for
the children. Both parents
are arrested, and the police
that
decide what to do with

the children.

realize they must

A social worker assigned to investigate the children’s

Now the officers at the front door meet the parents, who
are both under the influence of an unknown substance
and very unsteady on their feet. The mother has a bruise
on her cheek. Behind them, three children are running
around screaming, and the 7-year-old is bleeding. The
parents state that they were having a little fight, but that
the situation is now under control.

The police officers discover an outstanding warrant
for the father’s arrest. The children tell the police that
they are beaten regularly and that the mother hit

situation decides that court intervention is necessary
and files legal papers (petitions) on behalf of each
child. She then begins to identify family members so
that a family group conference can be held. Before that
can be scheduled, the 17-year-old child misbehaves in
the relative’s home where all three children had been
placed, and the relative says that she cannot keep the
child any longer. She must be moved to another living
situation that evening.

When the 17-year-old continues to misbehave
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Group Decision Making in Child Protection Cases

in the subsequent placement, it becomes clear that
intensive services will be necessary to address her
needs. In preparing for the family group conference,
only four members of the family can be located. The
social worker considers using a new technique called
Family Finding to identify and locate additional family
members. During the court proceedings, the attorneys
and family members cannot agree on several factual and
legal issues. The parents demand a trial. Soon after the
legal proceedings are concluded, the 17-year-old turns
18. The social worker consults with the family about
issues surrounding her majority and decides to hold an
emancipation conference.

From this hypothetical case history, it is evident
that numerous critical decisions are made in the life of
a child protection case. Decisions about the children
and family members must be made, from the initial
investigation to placement decisions, to issues about
appropriate services for the family, to identifying and
locating extended family members, to the resolution of
the legal issues before the court, and to planning for
the emancipation of the eldest child.

The goals of all these interventions will be to
keep the children safe by maintaining them with their
family, if possible, or otherwise to offer the family the
opportunity to regain custody through rehabilitation. If
those efforts are unsuccessful, the goal may be to find
the children a permanent home. Additionally, it is a goal
that the children remain together, if possible, and that
they live with people they know, preferably relatives.!
Hopefully, these decisions can be made in a timely
fashion because the children need a permanent home as
soon as possible.2

INTRODUCTION

State intervention on behalf of maltreated children is
an integral part of the social service and legal systems in
most countries. Many countries justify this intervention
based on the child’s right to be free from abuse and
neglect.3 This intervention seems appropriate because
children cannot protect themselves against parental
abuse or neglect. The child protection system in most
countries is complex, consisting of persons who report
suspected abuse or neglect, persons who respond to
investigate, persons who decide whether a child must
be removed from parental care,and persons who decide

what the plan should be for the child and the family. All
these decisions may be reviewed in court.

Child abuse and neglect systems including the
detection, investigation, intervention and supervision
of families, and the court oversight and review of these
activities are a relatively new phenomenon in the world.
Most of these systems have developed within the past 50
years.4 As a result, models of intervention and decision
making in child protection continue to be developed
and refined, and best practices are still being identified,
evaluated, and modified.

This article will discuss a series of decision-making
models in child protection cases. It will follow the
path of the hypothetical case, moving from decision to
decision as the child protection system intervenes in
the family. The article will begin with a description and
discussion of joint response, usually the first time that
a possible child maltreatment case comes to the state’s
attention. It will then discuss Team Decision Making,
wraparound services, family group conferencing, and
court-based child protection mediation. It will finally
describe emancipation conferences. Additionally it will
address Family Finding, a practice that can enhance the
identification and location of extended family members.
Much of the discussion will be based on a jurisdiction that
uses all these models, Santa Clara County, California.>

The article reaches several conclusions. First, group
decisions in child protection cases produce better results
than decisions made by one person; second, groups that
include family members and community participants
produce better decisions than those made exclusively by
professionals; and third, at the various stages of a child
protection case, a different decision-making model will
better serve the needs of the children and family members.
Thus, child protection systems will produce the best
results for children and families if they have a spectrum of
decision-making models available to them.¢

THE REPORT OF ABUSE AND
JOINT RESPONSE

Any investigation of child abuse or neglect may
involve both child protection and criminal issues. For
example, if the police discover that the parents have
been neglecting or abusing their children and arrest
the parents, the care and control of the children must
be resolved as well as any issues relating to possible

E Juvenile and Family Court Journal ® Winter 2007 @ Vol.58, No.1



Judge Leonard Edwards and Dean Inger Sagatun-Edwards

criminal law violations. However, police are trained in
law enforcement and crime investigation, not in child
welfare. The issues relating to the care of children in this
type of emergency situation will be better addressed by
child protection staff trained in working with abused
and neglected children. These professionals know how
to locate family members, complete background checks
on possible placements, and place children in safe
surroundings. They also work in civilian clothes and
thus are less intimidating to children and families than
uniformed law enforcement. In these types of situations,
both child protection and law enforcement are necessary
to address the full range of issues presented.

One best practice in these situations is to have a joint
response.Joint response refers to a practice between two
or more agencies to agree on a procedure whereby one
agency notifies another whose assistance is necessary
to resolve the problems detected by the first agency.
In child protection cases, joint response refers to law
enforcement working with child protection to address
the needs of the entire family.”

In 2004, Santa Clara County, California, developed
a joint response system among various police agencies
and the Department of Family and Children’s Services,
the county child protection agency.® Whenever law
enforcement believes a child may have to be removed
from parental custody for abuse or neglect, the officers
at the scene will call the child protection agency, and
the agency will send a worker to the scene within 30
minutes. The agency has agreed to respond to a call
from law enforcement seven days a week, 24 hours a
day. At the scene, the work will be divided between
the two professions: Law enforcement will address the
issues involving possible law violations and the safety of
all persons, and the child protection worker will address
the issues relating to the child including safety, care, and
emergency placement.

The protocol is used frequently, averaging over 50
calls per month. One result of this practice in Santa
Clara County has been the reduction by more than 50%
of the necessity of removing a child from the family.?
Another result has been a reduced number of foster
home placements for children. In these cases, the child
protection worker has been able to identify family
members and place the child directly with those family
members without bringing the child into temporary

state custody. Law enforcement has been pleased with
the results of the joint response protocol because the
officers have been able to turn over the issues relating to
child placement to a social service expert and then go
on with their police work.

Joint response produces better results for children
because when obstacles arise, multiple decision makers
and problem solvers work together to meet the child’s
immediate needs. The protocol and extra expenditure of
resources is justified for several reasons. First, removing
a child from parental care is a significant societal event,a
crisis for the child and the family. The decision to remove
and the details surrounding removal deserve a heightened
level of societal oversight. Just because these situations
are confidential and removed from public scrutiny does
not make them less significant to the child, the family,
and the community. Second, in child protection cases
the work accomplished at the beginning of the case will
usually result in a more positive outcome. The less the
state disrupts the child’s life, the less trauma the child will
experience. Third, a better placement at the outset of a
case will serve the child’s best interests. By arranging for
a placement familiar to the child, the social worker can
avoid additional trauma that might be associated with
placement with strangers and multiple placements.

In the hypothetical case on pagel, the police called
the child protection agency pursuant to the joint response
protocol. A social worker arrived at the house within
30 minutes and took responsibility for the children.
After making some enquiries, including questioning the
children about their preferences, she was able to locate
a relative willing to care for the children. She was also
able to complete a background check verifying that the
relative had no criminal record and was able to speak to
the relative about the dangers of parental contact with
the children.The children were placed with the relative
the same evening and were able to stay together, thus
avoiding placement in a foster home.

TEAM DECISION MAKING

In our hypothetical case, the joint response protocol
enabled the social worker to make a placement with
extended family. However, after a few days, the eldest
child had to be moved to a different placement because
the caretaker was unable to manage her behavior and
unwilling to keep her any longer. The social worker
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needed to find an emergency placement the same day
the relative notified her. She could not wait for the family
group conference that was scheduled for a future date.

Traditional social worker practice in many
jurisdictions has been to have the social worker herself
make the decision to change placements, often after
consulting with supervisors.1® One person, even a
trained social worker with a supervisor’s help, should
not make such an important decision, particularly when
there is time to contact other interested persons.Because
changing a child’s placement is a significant intervention
in the child’s life, care must be taken to make the best
decision possible. It was with this in mind that the Annie
E. Casey Foundation developed Team Decision Making.

Team Decision Making (TDM) is a meeting of
parents, caregivers, professionals, and youths, as
appropriate, whenever there is probability that a child
will be removed from parental care, a placement may
be changed, or a reunification or permanency plan may
be changed.!l The meeting brings together the people
most involved with the child and the family and who
care most about them.The goal is to ensure that the best
possible decisions are made about the child’s safety and
placement, with an emphasis on preserving family and
community connections.!2

As explained by the Annie E. Casey Foundation,

TDM’s underlying values and beliefs are as follows:

Families have strengths and can change.

We must set up opportunities for families to
show their strengths.

A group can usually be more effective in mak-
ing good decisions than an individual.

Families are experts about themselves.

When families are included in the decision mak-
ing, they are capable of identifying their own
needs and strengths.

Members of the family’s own community add
value to the process by serving as natural allies
to the family and as experts regarding the
community’s resources. 13

According to Santa Clara County practitioners,
TDM'’s benefits are that better decisions are made on
behalf of the child and family. More information is avail-
able, broader participation leads to creative ideas and
workable solutions, people and places important to the

child are acknowledged and respected, and the TDM
process provides participants an opportunity for their
voice to be heard.14

find TDM beneficial
placement decisions are made with support from others,

Social workers because
and the family appreciates the opportunity to provide
input. The TDM process leads to better social worker/
family relationships, and more ready acceptance of case
plans. Finally, TDM can lead to more successful court
experiences since the resulting plan reflects a consensus.
If there is no agreement at the TDM, the social service
agency maintains the legal responsibility to make the
placement decision.1>

TDMs cannot be organized immediately, but they
can be arranged in a few days and have taken place
within 24 hours in some circumstances. The process
starts with the social worker calling the TDM specialist
to request a TDM meeting. The social worker will advise
the specialist about any special aspects of the case, and
the specialist will then determine the time and date of
the meeting. The specialist notifies the family, service
providers, community partners, and other necessary
persons including an interpreter, if necessary. The family
has some control over who participates in the TDM.
Children 12 and older can be included with the social
worker and facilitator determining what part of the
meeting the child will attend. Child advocates (CASAs) are
invited to attend as well as the child’s attorney if one has
been appointed. Also attending is a facilitator, a process
expert who has been trained by the Annie E. Casey
Foundation and who is knowledgeable regarding agency
policies and procedures.The facilitator has a number of
roles in the TDM process, including guiding the process
and writing up and providing to all participants the TDM
plan including the decision and action steps.

TDM meetings are held in various locations
depending on the convenience of the participants.
The meetings are structured, with an introduction
and guidelines for conduct during the meeting, an
identification of the situation and the problem to
be addressed at the meeting, a listing of the family’s
strengths, brainstorming, consensus development,
an action plan, and a closing including a review of
the agreement, an evaluation, and an opportunity for
questions. The meetings typically last from one to

two hours. 16
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As of 20006, the Santa Clara County Department of
Family and Children’s Services (DFCS) had conducted
over 3,000 TDMs, averaging 90-100 a month. DFCS has
evaluated TDM results from several perspectives. Most
social workers find the TDM process useful and that the
process improves relationships with clients.Social workers
acknowledge that the process is time consuming, but the
better quality of decisions, improved client relationships,
and increased family participation and buy-in have
made the process worth the extra effort. Social worker
supervisors concur that the TDM process improves client
relationships and results in better placement decisions,
but also say that it is time consuming.17

In our hypothetical scenario, the social worker
convened a TDM when she learned that the relative was
unwilling to have the 17-year-old girl remain in her house.
The social worker was able to convene a team consisting
of the mother (now out of custody), two relatives, and
a teacher (by telephone). They decided that the girl
should be placed in a group home on a temporary basis.
Had the father been able to attend the TDM, the social
worker would have used the domestic violence protocol
developed by Santa Clara County to ensure safety during
the meeting.18

FAMILY GROUP CONFERENCING

Family Group Conferencing (FGC) is known by
several other names, including Family Group Decision
Making and the Family Unity Model.1® FGC originated
in New Zealand from principles developed by the Maori
people.20 After a period of experimentation, FGC became
an integral part of New Zealand child welfare practice with
the enactment of the Children, Young Persons and their
Families Act 1989 (The Act).The Act empowered families,
including extended family members, to participate in
planning for the welfare of their children who were at risk
of abuse or neglect.The vehicle for empowerment is the
Family Group Conference, a meeting of family members,
coordinated by government social workers, but one that
puts the decision-making power in the family’s hands.

The Act mandates that when a social worker or police
officer believes that a child is in need of care or protection,
they shall report the matter to a Care and Protection
Coordinator, “who shall convene a Family Group
Conference in accordance with section 2021 The Act
describes how the FGC is to be planned, the people to be

invited, notice, and the procedures to be followed.22 The
purposes of the FGC are to consider issues relating to the
care or protection of the child or young person on whose
behalf the conference was convened, to formulate plans
regarding the child, and to review any recommendations,
decisions, and plans made by the conference.23

In addition to being fully implemented in the New
Zealand child protection system, FGC has also been
adopted by other countries, including numerous local
jurisdictions in the United States and Canada.24 In
particular, Santa Clara County, California, has embraced
FGC ever since a statewide conference in 1996 featured
four speakers from New Zealand.2> Santa Clara County
incorporated FGC as a basic ingredient of child welfare
practice and established the Family Group Conference
Institute which has provided training to social workers
across the nation.26

FGC is not mandated by law in California or in any
state in the United States—it is a procedure that a child
welfare agency can choose to adopt. The Santa Clara
County model is of particular interest because it is part
of a continuum of models of group decision making,
available when a child protection case has come to the
attention of the state.

The philosophical base of the Santa Clara County
model is that families possess the knowledge,
commitment, and resources that can be used to care
for and protect their children, and that the best care
and protection for children can be achieved when the
positive forces and strengths of families are aligned
with community and agency support systems.2” The
model is used any time the assigned social worker or
family member believes the conference would benefit
the family and/or child. The conference is divided
into stages with the first stage consisting of family
members, agency personnel, the facilitator, and in-
volved professionals. The second stage involves family
private time, and the third stage brings together the
family, the referring social worker, and the facilitator to
discuss, clarify, and record the decision.28

In Santa Clara County, an FGC takes from one to
three weeks to organize and convene. The agency has
committed up to $500 to locate and transport relatives
from outside the area. This aspect of the preparation,
along with locating other family members, takes longer
than other models of group decision making used in the
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county. Over the past 10 years the agency has convened
an average of approximately 10 FGCs a month, or slightly
over 100 each year.29

In our hypothetical case, an FGC was convened and
the family developed a plan for the children and a service
plan for the parents. Several family members agreed to
assist with supporting both the children and the parents.
The children were able to participate in the FGC with the
other family members. However, based on the experience
of the relative caretaker and the attitude of the 17-year-
old, the family was at a loss regarding how to manage
the teenager’s behavior and asked the social worker for
assistance. Since both the mother and father were able to
attend the FGC, the local domestic violence protocol was
used to ensure safety for all family members.

CHILD PROTECTION MEDIATION

Once legal documents have been filed on behalf of
children, the juvenile or family court judge will make
orders regarding removal, visitation by parents, and
placement. The court will appoint separate attorneys
to represent each of the parents and the child and will
preside over a series of hearings. At the first hearing (the
shelter care hearing), the court will decide whether the
children will be removed from parental care, and if so,
where they will live and what access the parents will
have to them.

At the next hearing (the jurisdictional or adjudication
hearing), the court will determine whether sufficient
evidence enables the state to take further action on
behalf of the children. This hearing is similar to the
trial stage in other legal proceedings. If the petition’s
allegations are found to be true, the court will then hold
a disposition hearing to determine whether to place the
children under the protection of the court, where the
children will be placed, and what services the parents
will receive to address the problems that brought the
children to the court’s attention. Thereafter, the court
will hold review hearings to see whether it is safe for the
children to return to one or both parents, and whether
the services have effectively ameliorated the identified
parenting problems.30

At any time a parent has demonstrated that he or
she is ready to and can provide safe care for the children,
the court may return the children to the parent. If,
after some certain period of time, however, the parents

have shown inadequate progress, the court may hold a
hearing to determine where the children will live on a
permanent basis. The permanent plan for the children
may be adoption (preceded by termination of parental
rights), legal guardianship (preferably with a relative),
permanent placement with a relative, or placement in
a foster home or a group home.31 The entire process
from the shelter care hearing to the establishment of a
permanent plan may take 18 months to two years and, if
the court process is inefficient, several years.

The traditional legal process is not the preferred
method of resolving disputes that arise in the context
of child protection proceedings. Because the legal
process involves lawyers, legal rules, and a judge, it is
often uncomfortable and even intimidating for parents
and social workers.These people do not know the legal
rules, are unsure when to speak and what to say, and
are likely to be scolded if they do not follow the proper
court etiquette. There are no opportunities for parents
to tell the judge their side of the case in their own
words.Trials are particularly difficult for people who are
not legally trained. Cross-examination can be brutal as
attorneys probe witnesses concerning their weaknesses
and failings, factual inconsistencies in their statements,
and possible biases.32

Child protection mediation is an alternative way to
resolve legal, social, and factual disputes that may arise
in the court process. It is “a process in which specially
trained neutral professionals facilitate the resolution of
child abuse and neglect issues by bringing together, in a
confidential setting, the family, social workers, attorneys,
and others involved in a case”33 Child protection
mediation first began in California in the 1980s,34 and
has expanded greatly in the past decade throughout
California and the United States.35

The success of child protection mediation
should come as no surprise. The California legislature
recognized early that the traditional court process and
the adversarial system is ill-suited for child protection
cases.The legislature enacted a statute that stated:

Except where there is a contested issue of fact
or law, the proceedings shall be conducted in an
informal non-adversarial atmosphere with a view
to obtaining the maximum cooperation of the
minor upon whose behalf the petition is brought
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and all persons interested in his or her welfare
with any provisions that the court may make for
the disposition and care of the minor.30

Additionally, the same legislature passed legislation
encouraging the development of child protection
mediation “to provide a problem-solving forum for all
interested persons to develop a plan in the best interests
of the child, emphasizing family preservation and
strengthening.”37

Santa Clara County has used child protection
mediation for more than 10 years.The court refers cases
to mediation at any time in the court process. Mediation
includes all participants in the case. In cases involving
domestic violence, special protocols prevent face-to-face
contact between some family members. Moreover, victim-
advocates and/or support persons may accompany one
or more of the participants.38 The mediation program
is continually evaluated, and comprehensive records
are maintained. Approximately 240 mediations are held
each year taking two to four hours each, although on
occasion there are multiple sessions. Of all cases referred
to mediation, 80% are resolved entirely, 11% are resolved
in part, and 9% are not resolved.3® The court refers only
the most difficult, complex contested cases to mediation.

After initial resistance from some members of the
court process, all participants in the Santa Clara court
system support the mediation process.40 They have come
to realize that all parties are better served when they
have a hand in creating the plan, resolving the dispute,
and establishing the service plan.They also have come
to recognize that resolutions reached in mediation last
longer because parents are more likely to follow service
plans they helped create. Participants remark that the
mediation process helps improve relationships between
all parties, and in particular, between the parents and
the social worker.4! In our hypothetical scenario, the
case was referred to mediation which resolved the
legal issues without a trial. During the mediation, the
domestic violence protocol ensured safety for all parties
and reduced the possibility of intimidation.42

WRAPAROUND SERVICES

In our hypothetical case, the oldest child had to
be removed from the relative because she was beyond
the relative’s control, and the relative was unwilling
to continue to care for her. Although an emergency

placement was identified through a TDM, it became
clear after the Family Group Conference that intensive
services would be necessary to address her serious
emotional difficulties and uncontrollable behaviors. One
model for addressing her needs is wraparound services.

Wraparound is a unique approach to providing
services to a child and family facing multiple adversities. 43
Wraparound services are developed by a team of family
members (including the child), community partners,and
professionals who are convened to address the needs of
the child and family. They are strengths-based and youth-
and family-centered services provided in their natural
environment and are driven by the individual strengths
and developmental needs of the youth and family. One
goal of wraparound services is independence from
formal professional supports and services. A second goal
is to keep children out of institutional care and in care
with families.

Wraparound services interact with all of the systems
that impact youths and their families.The services for each
child are described in a plan developed by a Child and
Family Team consisting of the people who know the child
best. The plan is needs-driven rather than service-driven,
and is strengths-based and focused on normalization.

The team makes a commitment to unconditional
care.The Ten Principles of the Wraparound Process are
as follows:

1. Family voice and choice: Family and youth/child
perspectives are intentionally elicited and priori-
tized during all phases of the wraparound process.
Planning is grounded in family members’ perspec-
tives, and the team strives to provide options and
choices such that the plan reflects family values and
preferences.

2. Team-based: The wraparound team consists of indi-
viduals agreed upon by the family and committed
to them through informal, formal, and community
support and service relationships.

3. Natural supports: The team actively seeks out and
encourages the full participation of team members
drawn from family members’ networks of interper-
sonal and community relationships.The wraparound
plan reflects activities and interventions that draw
on sources of natural support.

4. Collaboration: Team members work cooperatively
and share responsibility for developing, implement-
ing, monitoring, and evaluating a single wraparound
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plan.The plan reflects a blending of team members’
perspectives, mandates, and resources. The plan
guides and coordinates each team member’s work
toward meeting the team'’s goals.

5. Community-based: The wraparound team imple-
ments service and support strategies that take place
in the most inclusive, most responsive, most acces-
sible, and least restrictive settings possible, and that
safely promote child and family integration into
home and community life.

6. Culturally competent:The wraparound process dem-
onstrates respect for and builds on the values, prefer-
ences, beliefs, culture, and identity of the child/youth
and family, and their community.

7. Individualized: To achieve the goals laid out in the
wraparound plan, the team develops and imple-
ments a customized set of strategies, supports,
and services.

8. Strengths-based: The wraparound process and the
wraparound plan identify, build on, and enhance
the capabilities, knowledge, skills, and assets of
the child and family, their community, and other
team members.

9. Persistence: Despite challenges, the team persists
in working toward the goals included in the wrap-
around plan until the team reaches agreement that a
formal wraparound process is no longer required.

10. Outcome-based: The team ties the goals and strategies
of the wraparound plan to observable or measurable
indicators of success, monitors progress in terms of
these indicators, and revises the plan accordingly. 44

Wraparound has been evaluated both locally in
Santa Clara County and nationally. Along with therapeu-
tic foster care intervention, wraparound has demon-
strated effectiveness with foster children.45

In our hypothetical case,the 17-year-old was referred
for wraparound services. A Child and Family Team was
formed that included family members, community
representatives, and professionals. A plan was developed
that permitted the 17-year-old to live with a family
member with intensive support services.

FAMILY FINDING

Family group conferencing, wraparound services,
child protection mediation, and other group decision-
making models rely for their outcomes on the
involvement of family members.The extended family is
an untapped and underutilized resource for the nuclear

family facing adversity.It can provide additional supports
for the youth and for the family as well as be a possible
placement option. Unfortunately, most child protection
systems do not fully use the extended family because
social workers often do not know who the members
of the extended family are.46 Moreover, the parents and
other close relatives may not know of the existence or
whereabouts of relatives, may not want to contact them
because of poor family relationships, or may not want
to make it any easier for authorities to place their child
outside the home.

One promising approach to identifying extended
family members is called Family Finding,47 a philosophy
that emphasizes the importance of family members as a
solution to the problems facing abused and neglected
children. A unique aspect of the Family Finding process
is the use of advanced technology to locate extended
family members. It is particularly useful for teenagers
who are in the child welfare system and whose parents
and other close relatives are not available.48 Using
specialized software programs that search the Web,
social workers can locate on average more than 100
relatives in a short period, relatives who are biologically
related to the child, but whom the child and family may
be unaware of or have lost contact with.49 As one state
social services director noted,

The “Relative Search Project” found that family
is out there and willing to support youth in the
child welfare system, even for young people
who have been in the system for over a decade
and for whom there has been little contact.50

One advantage of utilizing Family Finding is that from
a biological perspective, family placements are usually
safer than non-family placements, particularly when non-
biologically related males reside in the home.>1 People
who share the same genes as a child are usually more
willing to“go the extra mile” for her.52 Another advantage
is that by locating family, the child may feel a part of
something bigger and more inclusive than the family she
has experienced before the discovery. Locating family
can produce a sense of belonging. Not only can this
sense bring new hope, but the extended family may be
able to become a significant part of the child’s future.>3
Moreover, extended family members are more likely to
keep siblings together.
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The National Council of Juvenile and Family
Court Judges has recognized Family Finding and the
importance of locating extended family members as a
critical part of the child protection process.In July 2005,
the organization passed a Resolution Promoting Timely
Relative Placements and Reasonably Diligent Searches
in Furtherance of Those Placements. The Resolution
recognized the benefits of identifying families as possible
placements for children who have been removed from
parental care, and stated that the child welfare agency
should “conduct a reasonably diligent search for relatives
of the child who may be considered for placement
within thirty (30) days following the date of physical
removal of the child from the house”>4 Furthermore, the
Resolution stressed the importance of judicial oversight
over the diligent search for relatives.>>

Several state legislatures have passed legislation
implementing Family Finding and encouraging its use
by social service agencies. The states of Washington3©
and Minnesota>7 have enacted Family Finding legislation,
and there is similar legislation pending before the United
States Senate.>8 In a report to the Washington legislature,
the state department of social services indicated that
using the practices identified by the state’s Family Finding
legislation, they were able to double the number of out-
of-home placements with relatives in two years.52 Social
service agencies in North Dakota and Kentucky have been
utilizing family finding for several years, in North Dakota
increasing kin placement by approximately 20% a year for
a total increase of 140% over the past six years.60

Santa Clara County has used Family Finding for several
years. It is an integral part of the wraparound services
protocol. The Department of Family and Children’s
Services has established a Relative Finding Assessment Unit
that attempts to identify, evaluate, and engage previously
unknown extended family members.©! In the hypothetical
case, Family Finding identified several relatives who
could be supportive of the wraparound plan, including
one relative who lived in a neighboring county. After a
transition period, the 17-year-old moved to that relative’s
home with support from the wraparound team.

EMANCIPATION CONFERENCES

An emancipation conference brings the youth
together with family, professionals, and significant
persons in the youth’s life to plan for the time when the

youth will reach majority and no longer will be within
the child welfare system’s jurisdiction. These conferences
are usually convened by the social worker. Emancipation
conferences can be important in a youth’s life because
experience has shown that youths aging out of the foster
care system have a poor chance of success in life.02
Outcomes for emancipating foster youths have been
so poor that several national initiatives have addressed
this special population.®3 The California legislature has
mandated that no child under juvenile dependency
court jurisdiction be emancipated without the social
worker ensuring that important documents are in order
and that supports have been identified for the youth.04

At the emancipation conference, attendees address
the following questions:

1. 'What are the youth’s short- and long-term goals?

2. What is the youth’s plan for education, employment,
and living arrangements?

3. What is the target emancipation date that would
most benefit the youth?

4.  What does the youth need in order to emancipate
successfully?

5. What kind of support system does the youth have
or need? Who will the youth turn to when there are
problems?

6. Does the youth have special needs? If so, how will
they be addressed after emancipation?

The planning that takes place at an emancipation
conference can be critical to the success that the youth
experiences outside the child welfare system. In Santa
Clara County, the Department of Family and Children’s
Services convenes approximately 15 emancipation con-
ferences a month, or 170-180 a year.

In the hypothetical case,an emancipation conference
was held, and it was agreed that the youth would remain
with her relative, attend school, and seek part-time work.
Several family members and others indicated that they
would be support persons for her in this living situation.

INFORMATION SHARING

Inherent in all group decision-making models is the
necessity of exchanging information within the group.
However, legal and ethical barriers can prevent the
exchange of information in child protection cases. Social
workers are mandated not to disclose information about
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clients,% juvenile court proceedings and court records
are confidential in most states,% and social worker ethics
stress the confidentiality of information gained from
clients.%7 Other professionals also have legal and ethical
constraints on their ability to disclose information about
their clients.

Both legal and ethical rules present challenges
to all the group decision-making models described
in this article. Fortunately, a number of legislative and
strategic endeavors have enabled information to be
exchanged at least among the members of the particular
group in most situations. Legislation has enabled multi-
disciplinary teams to exchange otherwise confidential
information.68 Many state laws permit judges to
disclose or permit disclosure of otherwise confidential
information under specified circumstances and to
specified people.®9 Some local court rules and protocols
extend the ability of professionals to exchange case-
specific confidential information on a limited basis.”0
Additionally, many clients are willing to waive or give up
their confidentiality rights when asked whether certain
information can be shared with other professionals or
family members. Without these and similar legislative
and strategic solutions, group work in child protection
cases would be jeopardized.

CONCLUSION

The traditional state response to the plight of
abused and neglected children has often failed to
provide children and families with services, treatment,
and support they need. In some cases, state intervention
has made matters for the child and family worse than
it would have been with no intervention at all. Simply
removing children from parental custody and placing
them in care is a crude method of protection. Severing
family ties has caused life-long suffering for some
children and families. Some children enter the foster
care system and never find a permanent home. They
“age out” to majority with poor chances for a successful
life. Over the past 15 years, new methods of decision
making about the placement, care,and services for these
children have been developed. Child protection systems
have become more sophisticated in the ways that they
address children’s needs. Perhaps most important, these
systems have turned to the family for its expertise in
developing interventions, services, and plans that will

provide safety and permanency for their children.

This article has described one county’s approach
to child protection cases, outlining several different
decision-making models, each designed for a particular
situation in the life of a child protection case.Thus joint
response deals with situations when law enforcement
needs social worker assistance to take responsibility
for children whose parents have suddenly become
unavailable. Team Decision Making addresses situations
when an emergency child placement or other significant
decision must be made. Family Group Conferencing
convenes the family in an effort to have them devise
a plan for their children. Child protection mediation
provides an alternative means of resolving contested
legal issues and thus avoids the necessity of courtroom
trials. Wraparound services address the needs of a child
who has significant emotional or behavioral problems
and who cannot be maintained in a family home
without intensive support. Family Finding provides the
technology for identifying and locating extended family
members who are unknown to the immediate family.
Emancipation conferences address a critical time in the
life of a young person when the child welfare system
is about to dismiss her case. Outcomes for youths who
emancipate from foster care have been poor, so every
effort to plan for the future and identify people and
resources that will be available to a youth will promote
success after emancipation.

Some might say that all these practices will cost
money, that they will necessitate additional staff training,
and that they will be burdensome to already overworked
social workers. All of this is true. However, each
community must decide how to use its scarce resources
on a number of competing issues related to the health and
welfare of its citizens. We believe that the well-being of
abused and neglected children is a community goal of the
highest order that deserves the resources recommended
here.In fact, these practices will save time and costs and
produce better outcomes than traditional approaches.
The cost of keeping a child in foster or group care and
then having that child “fail” as an adult, enter the criminal
justice system, go on welfare, and have his or her own
children enter the foster care system is astronomical.
Moreover, the cost of excluding or minimizing the
value of family input in child protection decisions is to
ignore people who have the most information and the
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greatest incentive to create safe, permanent plans for
their children. The wisest course, as well as the most
humane, is to include family input throughout the child
protection process and to devote sufficient community
resources to identify safe,timely,and permanent solutions
for children. Santa Clara County’s use of these models
has, in part, been responsible for improved outcomes for
children and families including higher rates of children
being reunified with their parents, higher percentages
of out-of-home placements with relatives, and increased
numbers of siblings living together.”! Given our current
stage of knowledge, these are best practices, they have
been evaluated, and they work.

We further believe that each of these decision-
making models has a place in the child protection
system. Each has a value under certain circumstances.
A child protection system that uses these models and,
where possible, draws upon family strengths as a part
of a spectrum of responses to different situations that
arise during the life of a child’s case, will serve the
child, the family, and the community in a more nuanced
and effective way. The fact that the Santa Clara County
child protection system has embedded these models in
practice is further evidence that it is possible to use all
within one jurisdiction and thereby improve outcomes
for children and families.”2
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The federal law and most state legislative schemes
indicate a preference for relative placement if children
must be removed from parental care. See, for example, 42
U.S.C. § 671(a2)(19), Washington state statutes, “Kinship
caregivers - Definition - Placement of children with kin
a priority - Strategies,” RCW 74:13.600, (West 2007), and
CAL.WELF. & INsT. CODE § 361.2(e), (West 2007). Of course,
the placement with any relative must ensure safety for the
children. Some might argue that placement with a relative
may expose the child to continued abuse.After all, it is said
that “the apple does not fall far from the tree,” meaning
that all members of a particular family may be abusive.
Interestingly, there are no data to support this truism, and
Congress and state legislatures continue to write statutes
specifying preference for relative placements.Furthermore,
the principal option for the social worker is to place with
strangers, foster parents, or group homes. None of these
has a positive record for safety or for providing permanent
homes for children. Moreover, children who age out of the
foster care system have less successful lives than those
living with relatives or with their own family. See the
discussion of Emancipation Conferences supra, p.9.

JOSEPH GOLDSTEIN, ALBERT SOLNIT, & ANNA FREUD, BEYOND THE
BEST INTERESTS OF THE CHILD, (The Free Press, 1973). The
timeliness of permanency has also been written into the
federal and state laws in the United States. See generally
PL. 96-272, The Adoption Assistance and Child Welfare
Law of 1980,42 U.S.C.§ 670 et.seq. Regarding the urgency
of reaching timely permanency for children, see Leonard
Edwards, Improving Juvenile Dependency Courts: 23
Steps, 48 JUVENILE AND FamiLy COURT JOURNAL, Fall 1997,
steps 6,12,and 17.

United Nations Convention on the Rights of the
Child, Articles 3, 6, and 9, United Nations, 1990. In the
United States, state intervention is based on legislative
enactments. For example, see CAL. PENAL CODE § 11165
et. seq., and CaL. WELF. & INsT. CopE §§ 202 and 300.1,
(West 2007).

For example, the federal law in the United States creating
judicial oversight of child protection matters was passed
in 1980:The Adoption Assistance and Child Welfare Law of
1980, Public Law 96-272. See generally, Leonard Edwards,
Improving Implementation of the Adoption Assistance
and Child Welfare Act of 1980,45 JUVENILE AND FAMILY COURT
JOURNAL, Summer 1994;and see JouN E.B. MYERS, THE HISTORY
OF CHILD PROTECTION at Chap. 7,270-314 (Xlibris, 2004).

Santa Clara County,California,is a county of approximately
1.8 million people. It is a diverse county; 38% of its
citizens were born in a foreign country, and no ethnic
group represents more than 50% of the population.There
are approximately 20,000 hotline calls of suspected child
abuse or neglect each year. Of these only approximately
700 reach the courts (approximately 3%).The remainder of

10

11

12

these calls are handled with a variety of responses using a
differential response model developed by the Department
of Family and Children’s Services, the child protection and
social service agency.The overwhelming majority are dealt
with informally by providing advice to families, referrals to
services, and voluntary service agreements. For additional
data regarding Santa Clara County, see note 71 infra.

For a review of some of the results, refer to note
71 infra.

There are other types of joint response. For example,
Santa Clara County has developed a protocol that enables
a domestic violence advocate to be available to respond to
the scene when law enforcement encounters a domestic
violence situation and the victim needs support. A copy is
available from the authors.

The protocol began between the San Jose Police
Department (the largest law enforcement agency in
Santa Clara County) and the Department of Family and
Children’s Services. It soon expanded to include other
cities within the county. A copy of the protocol is available
from the authors, from the San Jose Police Department,
and from the Santa Clara County Department of Family
and Children’s Services.

Monthly statistics by each police agency are available
from the authors, the San Jose Police Department and
from the Santa Clara County Department of Family and
Children’s Services.

This was or has been the practice of all the social service
agencies contacted by the authors. In addition, it is the
practice reflected in the literature. See KATHY HARRISON,
ANOTHER PLACE AT THE TABLE, (Jeremy P. Tarcher/Penguin,
2004).

The Multi-Disciplinary Team (MDT) is a precursor of
Team Decision Making. MDTs were created so that law
enforcement could work together with social service and
other child-serving agencies to investigate child abuse and
neglect cases with prosecution in mind. No family members
are included in MDTs. A typical statutory structure for
MDTs is found in California Welfare and Institutions Code
section 118950 et.seq., (West 2007).

The Santa Clara County Department of Family and

Children’s Services defines Team Decision Making as:
A facilitated process in which child welfare
social workers, social work supervisors, parents,
other family members,community members and
service providers gather so that assigned social
workers can make informed decisions and join
with other meeting participants in reaching
consensus regarding plans for removal.
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COUNTY OF SANTA CLARA FAMILY CONFERENCE INSTITUTE, FAMILY
CONFERENCE MODEL EVALUATION FINAL REPORT, San Jose, CA.

SANTA CLARA COUNTY SOCIAL SERVICES AGENCY, TEAM DECISION
MAKING (2004). (A copy is available from the authors or
from the Santa Clara County Department of Family and
Children’s Services.)

Id; and L. Clemetson, Giving Troubled Families a Say in
What'’s Best for the Children, THE NEw YORK TIMES, Dec. 16,
2006, at A-1,A-13.

Id.
1d.

These figures come from the Santa Clara County DFCS
and are available from the authors and from the Santa
Clara County DFCS.

Santa Clara County has developed protocols for all
meetings involving family members where domestic
violence has occurred. These protocols permit families
to participate in the group decision-making process, but
protect family members from violence and intimidation.
Santa Clara County created a Domestic Violence Council
in 1993 and was a Greenbook implementation site
between 2000 and 2006 (NATIONAL COUNCIL OF JUVENILE AND
FamiLy COURT JUDGES, EFFECTIVE INTERVENTION IN DOMESTIC
VIOLENCE & CHILD MALTREATMENT CASES: GUIDELINES FOR
PoLICY AND PRACTICE, 1999).As a result of these coordinated
efforts, social service, domestic violence advocate, law
enforcement and court representatives have developed
sophisticated protocols for these meetings.The California
Judicial Council has adopted the Santa Clara model as a
rule of court for mediation cases. (California Rule of Court
5.518(d), West 2007). Santa Clara County representatives
worked with representatives from the Annie E. Casey
Foundation to develop the domestic violence protocol
used in TDMs. Copies of the Santa Clara County domestic
violence protocols for TDMs, FGCs, and court-based
mediation are available from the authors.

T. Keys, Family Decision Making in Oregon, 12
PROTECTING CHILDREN, 3, 1996, at 11-14; In the state of
Hawai’i it is called O’hana Conferencing. See DIVERSION
PROJECT MATRIX: A REPORT FROM FOUR SITES EXAMINING THE
COURT’S ROLE IN DIVERTING FAMILIES FROM TRADITIONAL
CHILD WELFARE SERVICES INTO COMMUNITY-BASED PROGRAMS,
(NCJFCJ, 1998) at 49-65.

C. Love, Cultural Origins, Sharing, and Appropriation
- A Maori Reflection, in FAMILY GROUP CONFERENCING:
NEW DIRECTIONS IN COMMUNITY-CENTERED CHILD & FAMILY
PrRACTICE, 15-30 (G. Burford & J. Hudson eds., Aldine
Transaction, 2005).

21

22

23

24

25

26

27

28

29

30

31

Section 18(1), Children, Young Persons and their Families
Act 1989, (1989 No 24) Laws of New Zealand, Wellington,
N.Z., (2005). There are some exceptions when a youth
between the ages of 10 and 14 has committed a serious
delinquent act. See section 14(1)(e).

Id. at sections 19-26.
1d. section 28.

L. Cramer & L. Merkel-Holguin, Family Group Decision
Making: An Internationally Replicated Alternative to
Foster Care, 16 FaMILY RESOURCE COALITION OF AMERICA
ReporT (1997); G. Burford & J. Pennell, Family Group
Decision Making Generating Indigenous Structures for
Resolving Family Violence, 12 PROTECTING CHILDREN, 3,
1996, at 17-20.

The four presenters visited Santa Clara County and
spoke at the California Judicial/Child Welfare conference
entitled Beyond the Bench.The impact of their visit was
significant as many California counties adopted family
group conferencing. On the history and development of
Family Group Conferencing in Santa Clara County, see
DIVERSION PROJECT MATRIX supra note 19, at 66-79.

Santa Clara County refers to FGC as Family Conference
Model. See generally WALTER R. MCDONALD & ASSOCIATES,
INC. THE SANTA CLARA COUNTY FAMILY CONFERENCE MODEL,
YEAR ONE, PROCESS EVALUATION REPORT (1998).

Id.at 2.6.
Id.at 2.13.

For a more comprehensive description of the Santa Clara
County Family Conference model as well as an evaluation,
see WALTER R. MCDONALD & ASSOCIATES, supra note 26, and
SANTA CLARA COUNTY SOCIAL SERVICES AGENCY, DEPARTMENT OF
FAMILY AND CHILDREN’S SERVICES, FAMILY CONFERENCE MODEL:
STRATEGY FOR SYSTEM CHANGE (1999).

A more comprehensive discussion of the different stages
in the court process regarding a child protection case
can be found in NATIONAL COUNCIL OF JUVENILE AND FAMILY
COURT JUDGES, RESOURCE GUIDELINES: IMPROVING COURT
PRACTICE IN CHILD ABUSE & NEGLECT CAsgs, (1995) and in
Leonard Edwards, Mediation in Child Protection Cases,
5 JOURNAL OF THE CENTER FOR FAMILIES, CHILDREN & THE
CouRrTs, 2004, at 57-69, 59-60.

Foster and group home care should never be considered
a permanent plan for a child. They are not permanent, and
offer the child little security or support, particularly at the
time of emancipation. See the discussion and references
in the Emancipation Conferences section supra, p.9.
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For further discussion on the negative impact of the
adversarial process on families, see Leonard Edwards,
Comments on the Miller
A California Perspective, PACE Law REVIEW (in press).

Edwards, supra note 30 at 62.

Leonard Edwards, The Mediation Miracle:Lessons Learned
from 25 Years of Family Mediation in California Courts,
CALIFORNIA COURTS REVIEW, Spring 2006, at 16-20.

“A majority of jurisdictions have implemented various
alternative dispute resolution models.” AMERICAN BaAr
ASSOCIATION, CENTER ON CHILDREN & THE LAw, COURT
IMPROVEMENT PROGRESS REPORT: 2003 NATIONAL SUMMARY,
25 (2003).

CAL. WELF. & INsT. CoDE § 350(a)(1), (West 2007); accord
Fra. STAT. § 39.001(1)(b)2, (€), (West 2007).

CAL.WELF. & INST. CODE § 350(2)(2), (West 2007).

The local Santa Clara County domestic violence protocol
in child protection mediation cases has been adopted by
the State of California as a Rule of Court. See California
Rules of Court 5.215 and 5.518 (West 2007).

See Edwards, supra note 30 at 12. A copy of the court
records reflecting these percentages is available from
the authors.

Leonard Edwards et al.,Mediation in Juvenile Dependency
Court: Multiple Perspectives, 53 JUVENILE AND FAMILY COURT
JOURNAL, Fall 2002, at 49-66.

Id.at 52.

Regarding the domestic violence protocol, see notes 18
and 38.

Wraparound services in Santa Clara County are similar
to traditional wraparound services, but with several
additions that are described in the text. These services
have been delivered for the most part by private providers
and, in particular, EMQ Children & Family Services. For
further information about EMQ, see www.EMQ.org. For
information about the more traditional wraparound
process, see E. Bruns, J. Walker, J. Adams, P. Miles, T. Osher, J.
Rast, & J.VanDenBerg, Ten Principles of the Wraparound
Process, NATIONAL WRAPAROUND INITIATIVE (October 2004).

Bruns et al., id.

EMQ Children & Family Services, www.emq.org
(Wraparound Program); OFFICE OF THE U.S. SURGEON
GENERAL, REPORT ON MENTAL HEALTH (January 2001); U.S.
GENERAL ACCOUNTING OFFICE, FOSTER CARE: LONG STANDING

Commission  Report:

46
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48
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BARRIERS REMAIN (June 2002); DEPARTMENT OF HEALTH AND
HUMAN SERVICES, PROMISING PRACTICES IN CHILDREN’S MENTAL
HearrH, (1998); M. Shirk, The Gift of Wrapping, 12 YouTH
Tobpay, (June 2003).

It is also true that some social workers do not trust the
family, do not want to work with the family, do not want
the family to challenge their decisions, and do not want
to take the time to search for family members. However,
the evaluations of each of these group decision-making
processes indicate that the extended family can be a
useful resource.

Family Finding is the name given to the process developed
and refined by Kevin Campbell, the social worker,
researcher, and creative genius who first started using
new technology in the child welfare field. Mr. Campbell
was working with Catholic Community Services of
Tacoma,Washington, when Family Finding was developed.
For the history of Family Finding, see M. Shirk, Hunting
Jor Grandma: “Family Finding” Strategy Connects
Foster Kids With Relatives and Permanent Homes,
Yours Topay, Feb. 2006; Karen De Sa, Reconnecting Torn
Families, SAN JosE MERCURY NEws, Aug 21,2005, at 1-A.

Lesley Stahl, Loneliest People: Children in Foster Care
Being Reunited with Birth Families, CBS NEWSTRANSCRIPTS,
Dec. 17,2006.The Legacy Project in the State of Illinois is
an example of how Family Finding was utilized to identify
extended family members for foster youths who had been
under court jurisdiction on average for more than 10 years
and whose permanent plan was stalled. As a result of the
project a high percentage of these youths were connected
with relatives, some of whom became permanent homes.
For a copy of the Legacy Project report, contact the
authors.

Estimates by the Church of Jesus Christ of Latter Day
Saints are that each person has between 100-300 living
relatives.

Brian Samuels, Director of the State of Illinois Department
of Children and Family Services. Family Finding has
been particularly successful in identifying relatives and
permanent plans for older foster youth residing in group
homes. See ALAMEDA COUNTY CHILDREN & FAMILY SERVICES,
FINAL REPORT: GROUP HOME STEPUP PrROJECT: MoVING Upr &
Out OF CONGREGATE CARE (Aug. 2005). A copy is available
from the authors.

Thus, children residing in households with unrelated
adults were nearly 50 times more likely to die of inflicted
injuries than children residing with two biological
parents. P.Schnitzer & B. Ewigman, Child Deaths Resulting
from Inflicted Injuries: Housebold Risk Factors and
Perpetrator Characteristics, 116 PEpIATRICS, 5, 2005, at
e687-¢693. All other factors being equal, stepfathers are
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much more likely to kill a child than biological fathers. M.
Daly & M. Wilson, Some Differential Attributes of Lethal
Assaults on Small Children by Stepfathers versus Genetic
Fatbers, 15 ETIOLOGY AND SOCIOBIOLOGY, 1994, at 207-217.1In
some studies, stepfathers and boyfriends are over 100 times
more likely to kill young children than biological parents.
M. Daly & M. Wilson, The “Cinderella Effect”: Elevated
Mistreatment of Stepchildren in Comparison to Those
Living With Genetic Parents, available at http://psych.
mcmaster.ca/dalywilson/cinderella%20effect%20facts.
pdf. The data further show that as the child grows older,
the danger is reduced, M. Wilson, M. Daly, & S. Weghorst,
Housebold Composition and the Risk of Child Abuse and
Neglect, 12 JOURNAL OF BIOSOCIAL SCIENCE, 1980, at 333-340.

This conclusion is drawn from current evolutionary
biological literature which involves natural selection for
the success of mammalian traits that protect biological
offspring. See The “Cinderella Effect,” Id. at 6-7. [The
authors are indebted to Dr David Arredondo for the
analysis and references contained in this and the previous
footnote].

According to Kevin Campbell,“The Family Finding teams of
four counties in Washington State have served 600 families.
Ninety-one percent of the children served are living with
immediate or extended family members.” Conversation
with Kevin Campbell, the creator of Family Finding.
Concerning the lifelong connections between abused and
children and their parents even when separated, see Roger
Bullock, Michael Little, & Spencer Millham, Going Home:
The Return of Children Separated From Their Families,
Dartmouth,Aldershot, 1993, at 228-235.

Resolution Promoting Timely Relative Placements and
Reasonably Diligent Searches in Furtherance of Those
Placements, National Council of Juvenile and Family
Court Judges (July 2005), available at http://www.ncjfcj.
org/vdir/source,Relativeplacement.

Id.
RCWA 74.13.600, (West 2007).
MINN. STAT.ANN. § 260C.212, Subd. 5, (West 2007).

“Kinship Caregiver Support Act,” S. 985 (this bill would
amend 42 U.S.C. 671(1)(19) to require that “within 60
days of the removal of the child from the custody of the
child’s parent or parents, the State shall identify and give
notice to all grandparents and other adult relatives of the
child...that...explains the options the relative has under
Federal, State, and local law to participate in the child’s
care and placement...” $.985 section 301.

59

60

61
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63

64

Report to the Washington Legislature Regarding Kinship
Caregiver Support Act, Olympia, WA (2004).

“[W]le have made many connections with extended
families.This has allowed phone calls, letters and making a
notable difference in behavior of youth in care....Another
data element shows a trend line of a significant increase in
family foster care placement and a decrease in group home
or facility placement....From our perspective we can not
say enough good things regarding the process” E-mail
from Don Snyder, North Dakota Foster Care Administrator,
to Kevin Campbell, Jan. 23, 2007.A copy is available from
the authors.

The Supervisor of the Unit is Leiam Rodarte; she can
be reached at Rodartel@cws.co.santa-clara.ca.us. The
Department is currently developing a Family Finding
manual.

M. Foster & E. Gifford, The Transition to Adulthood for
Youth Leaving Public Systems: Challenges to Policies
and Research, in ON THE FRONTIER OF ADULTHOOD: THEORY,
RESEARCH, AND PuBLIC Policy, (R.Settersten, E Furstenberg, &
R.Rumbaut, eds., U. of Chicago Press, 2004); R.Wertheimer,
Youth Who ‘Age Out” of Foster Care: Troubled Lives,
Troubling Prospects, TRENDS: CHILD RESEARCH BRIEF, #3003-
59,Dec.2002;A Iglehart & R.Becerra, Hispanic andAfrican
American Youth: Life After Foster Care Emancipation, 11
JOURNAL OF ETHNIC & CULTURAL DIVERSITY IN SOCIAL WORK,
at 79-107; Brett Brown, A Portrait of Well-Being in Early
Adulthood, Unpublished paper, Child Trends, 2003; M.
Wald & T. Martinez, Connected by 25: Improving the
Life Chances of the Country’s Most Vulnerable 14-24
Year Olds, Stanford University, William and Flora Hewlett
Foundation Working Paper, Nov. 2003; M. Courtney & A.
Dworsky, Midwest Evaluation of the Adult Functioning
of Former Foster Youth: Outcomes at Age 19, Chapin Hall
Center for Children at the University of Chicago, 2006; M.
Delgado & R. Fellmeth, Emancipation Leaves Foster Kids
Trapped in Poverty and Despair, Forum Column, DALY
JourNAL, Dec. 11, 2006.

One of the most prominent is the John H. Chafee Foster
Care Independence Program that offers assistance
to help current and former foster children achieve
self-sufficiency.

California Welfare and Institutions Code section 391
mandates that before a juvenile court may terminate
jurisdiction over a dependent child the child welfare
department must take steps to ensure that the youth is
before the court and submit a report verifying that the
department has done a number of tasks including giving
information to the youth concerning siblings, assisting
the youth with securing health care as an adult, providing
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documents such as a social security card, certified birth
certificate, health and education summary, identification
card, death certificate of parent or parents, proof of
citizenship or residence, providing assistance in applying
for entrance to an educational or vocational institution, and
providing assistance in locating significant persons in the
youth’s life. W & I Copk § 391 (West 2007).

For example, in California, social workers are restricted
by statute regarding information concerning their clients.
See CAL. WELE. & INsT. CoDE § 10850, (West 2007). Other
states have similar laws. Information arising from FGCs in
New Zealand is privileged, Sections 37-38 of the Children,
Young Persons and Their Families Act, 1989, which apply
by virtue of section 271 of that Act.

Leonard Edwards, Confidentiality and the Juvenile and
Family Courts, 55 JUVENILE AND FAMILY COURT JOURNAL,

Winter 2004, at 1-24.

Section 1.07, Code of Ethics, National Association of Social
Workers, NASW Press, 2006.

See CAL.WELF. & INST. CODE § 18964 (West 2007).

See Edwards, supra note 66; and CAL. WELF. & INsT. CODE §
827(b) (West 2007).

70 Juvenile Rules, Number 3A, Santa Clara County Local

71

Rules of Court, Santa Clara County Superior Court, San
Jose, 2007.

One method of measuring a child welfare system’s
successes is to examine the data regarding abused
and neglected children. In Santa Clara County, with a
population of 1.8 million, there are approximately 20,000
calls regarding suspected child abuse or neglect each
year. Of those, approximately 700 children are brought
before the juvenile court regarding allegations of abuse
or neglect. As of 2005,41.9% of the children who entered
care for the first time were reunified with their parents
within 12 months as compared to the state average of 38%.
Also, as of 2005, there were 1,945 children in out-of-home
care in Santa Clara County and of that number, 931 (48%)
were living with relatives. This compares favorably to the
state average of 36% of children in placement residing
with relatives and with the federal figure of 26%. Finally,
Santa Clara County consistently has a higher percentage
of children in out-of-home care residing with some or
all siblings than the state average. Available online at
http://cssr.berkeley.edu/CWSCMSreports/
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Achieving Timely Permanency in Child
Protection Courts: The Importance of
Frontloading the Court Process

BY JUDGE LEONARD P. EDWARDS

ABSTRACT

Timely permanency for foster children has been an unrealized goal in

INTRODUCTION

Since passage of the original
federal legislation authoriz-
ing intense court oversight
of the foster care system
in 1980, many courts have
been unable to meet the
timeframes established by
Congress and state legisla-
tures. As a result, many fos-
ter children and their parents have waited for resolution
of their cases and for permanency for inordinate periods
of time.

This paper will suggest ways to attain the elusive
goal of timely permanency for foster children. First, it
will summarize the legal framework established by fed-
eral and state legislatures. Second, it will describe the
phases of a child protection case as it proceeds through
the juvenile dependency court,! including both state
statutory guidelines and the federal time frame. Third,
it will address the importance of timely permanency
for children removed from their homes by the state.
Fourth, it will discuss the history of case management
in child protection cases, focusing particularly on the
ethical canons that address judicial responsibilities
relating to timeliness. Fifth, it will discuss the Children
and Family Service Review process and its relevance to
court oversight of foster children. Sixth, the paper will

our nation’s juvenile courts. The goal of timely permanency is a legal
mandate, it serves the needs of families, it is consistent with evolving
case management standards, it is required by the Canons of Judicial
Ethics, and it serves the best interests of children. Judges must take a
leadership role within their courts to reduce delays in child protection
courts. Through a series of changes including legislation, court rules,
case management techniques, and judicial control, timely permanency
for foster children can be achieved.

discuss data indicating that
juvenile dependency courts
across the country are failing
to meet statutory time limits
particularly at the beginning
of the court process. Seventh,
it will make suggestions to
help judges, legislatures, and
court systems achieve timely
permanency for children.
Finally, the paper will discuss the changing role of the
juvenile court judge and how judges must become lead-
ers if foster children are going to achieve timely perma-
nency. Potential delays occur at every stage of a child
protection case, but this paper will focus upon the most
important stages of these proceedings, the front end of
child protection cases.

The paper concludes that the nation’s juvenile
dependency courts have failed to achieve timely per-
manency for abused and neglected children. With a few
notable exceptions, most juvenile dependency courts
do not take early and aggressive steps to address the crit-
ical needs of children and their families. Sadly, children’s
cases languish at every step of the dependency court
process. This paper will focus upon the crucial front
end of the legal process from the shelter care hearing
to the completion of adjudication and disposition. The
paper will highlight reasons why delays are detrimental

Avuthor’s Note: The author wishes to thank Linda Szymanski, Steven Cowell, John Hubner, and Judicial Administration Librarian Gary Kitajo and the staff at the
law library at the California Administrative Office of the Courts for their assistance in the research for this paper.

Judge Leonard P. Edwards (ret) is o Judge-in-Residence with the California Administrative Office of the Courts. A past president of the National Council
of Juvenile and Family Court Judges, he received the William H. Rehnquist Award for Judicial Excellence in 2004.
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to children and families and will propose recommenda-
tions for improving practice while following both the
spirit and letter of the law.

The paper will also explain why it is important to
focus upon the early stages of child protection proceed-
ings. It answers questions often posed about troubled
families—Why is it not preferable to allow these cases
all the time necessary to resolve the complex legal and
social issues before the court? The paper will offer legal,
developmental, administrative, ethical, and practical
answers. It will explain that early and intensive attention
by the juvenile court is the legal standard for both the
federal and many state courts, that the developmental
needs of children require immediate attention to their
care and custody, that court administrative best prac-
tices increasingly stress court control of caseflow man-
agement, that judicial ethics require courts to dispose
of cases diligently, and, finally, that early, intensive efforts
by the juvenile court will result in better outcomes for
children and their families.

I. THE LAW REGARDING TIMELY
PERMANENCY

The Adoption Assistance and Child Welfare Act of
1980 (the 1980 Act)? was the first federal law authoriz-
ing comprehensive judicial oversight of child protection
cases. Enacted in response to widespread criticisms of
the country’s child welfare system, this federal legisla-
tion addressed the need to protect children and the
policy of preserving families.3 The 1980 Act attempted
to balance child protection with the need to give fami-
lies fair opportunity to regain custody of their children
if removed from parental care. It recognized a child’s
need to have a permanent home within a reasonable
time. Congress designated the nation’s juvenile courts
to oversee actions taken by social service agencies on
behalf of abused and neglected children by intensifying
both the frequency and the nature of judicial review.
Neither courts nor social welfare agencies welcomed
this new arrangement, the former seeing oversight as
not being legal work and the latter reluctant to have the
court system oversee their actions.4

After 1980, legislation in all 50 states implemented
some or all of the federal law.The state laws ran parallel
to the federal law: Provide child safety, give parents an
opportunity to have their children returned to them,

and achieve timely permanency for children who are
removed from parental care.> The 1980 Act originally
defined timely permanency as a permanent home with-
in 12 months, with a possible extension of 6 months.®

In 1997, Congress modified the earlier Act. The
lawmakers were concerned that state courts were
over-emphasizing parents reuniting with children, no
matter how long it took.” This resulted in children not
receiving timely permanency.® Congress took signifi-
cant action, passing the Adoption and Safe Families Act
(ASFA) in 1997. ASFA modified the 1980 Act in impor-
tant ways, stressing that timely permanency must follow
federal timelines and emphasizing adoption as the pre-
ferred permanent plan when return to the parents could
not be accomplished in a timely fashion. ASFA reduced
the timelines for permanency to one year, and added
new provisions addressing the need for permanency for
foster children who had been under the jurisdiction of
the juvenile court for 15 of the previous 22 months.? As
with the 1980 Act, all state legislatures passed legislation
conforming to ASFA.10

The federal government originally decided to enact
legislation regarding foster children for several reasons.
Congress found that too often, states unnecessarily
removed abused and neglected children from parental
care and devoted insufficient resources to preserving
and reuniting families. Too often, children not able to
return to their parents “drifted” in foster care and never
found a permanent home.!! Congress concluded that
children need permanent homes, preferably with their
own parents, but with another permanent family if
return to a parent is not possible within a reasonable
time. Under the 1980 Act, a permanent placement could
be with a parent, in an adoptive home (after termination
of parental rights), with a legal guardian, or with a rela-
tive. Congress’ clear intent was to end foster care drift
and establish a system that ensured that foster children
would be provided permanent homes in a more timely
fashion.12 Unfortunately, the numbers of children in
foster care between passage of the 1980 Act and 2007
have grown from approximately 250,000 to approxi-
mately 500,000.13 The well-being and plight of foster
children continues to be a national issue.!4 To clarify
why more children than ever await permanency, one
must examine the path a child protection case takes
through the court system.
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ll. THE LEGAL STAGES OF CHILD
PROTECTION CASES

A. State Laws

To understand the legal environment in which timely
permanency must occur, this section describes the legal
stages of a child protection case, including a summary
of the issues the court may have to decide at each stage.
Child protection cases usually begin with a child abuse
or neglect report from a hospital, a school, or other com-
munity source. After receipt of a report, the local child
protection services agency must investigate to determine
whether state intervention is necessary.l> In the most
serious cases, CPS16 may remove the child from parental
care and initiate legal proceedings in the juvenile depen-
dency court.!7 The filing of legal papers (petitions) starts
the legal process.

Many state legislatures have designed an expedited
process for child protection cases. After removal, CPS is
mandated to file the petition usually within a day or two
of removal.18 The first court hearing (the shelter care hear-
ing) most often is mandated to occur within a day or two of
the removal.19 At that hearing the court must,among other
things, appoint counsel for the parents; appoint counsel
and/or a guardian ad litem for the child; serve the parents
with a copy of the petition; explain the proceedings to the
parties including the rights that the parents have in a child
protection case; inquire about any Native American heri-
tage in the family; determine paternity; determine whether
CPS has provided reasonable efforts to prevent removal of
the child; determine whether the state has demonstrated
probable cause that the alleged abuse or neglect occurred;
decide whether the child should be removed from one or
both parents and, if so, where the child should be placed;
and, finally, decide what contact the parents and other
family members may have with the child pending further
hearings. With so many important issues to address, it is
easy to understand why the shelter care hearing is consid-
ered critical in a child protection case.20 In fact, until these
issues are resolved, further movement toward resolution of
contested issues may not be possible.

Mandating that the shelter care hearing occurs within
a day or two from the removal of the child makes it clear
that the legislature treats removal as an emergency.2!
The statutory scheme acknowledges that removal is an
extremely serious form of state intervention that demands
immediate judicial oversight. The short time frame also
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places a great deal of pressure on CPS to locate and give
notice to the parents and other family members, to prepare
and file the petition, and to collect and prepare the evi-
dence and supporting documentation that will be required
at a shelter care hearing. Some of these tasks, in particular
locating parents, can be challenging. CPS frequently deter-
mines that one or both parents are in custody or are miss-
ing, and often the identity of the father is unknown.

The next stage in the legal process is the adjudicatory
or factfinding hearing when a judge determines whether
the facts alleged in the petition are true. This is the trial
stage of child protection proceedings when the parents
and child may demand that evidence be produced to
prove that the allegations are true. State laws differ greatly
on when the adjudicatory hearing must take place, with
some states mandating that the hearing take place within
three weeks (15 court days) of the shelter care hearing,22
others permitting the hearing to take place 90 days or
more after the shelter care hearing,23 while still others
have no statutory time limits at all.24 At an adjudicatory
hearing, the parents have a right to see, hear, and question
the witnesses who have knowledge of the facts of the case,
to present their own evidence, and to testify. In most cases
there is no trial as the parents admit to the facts contained
in the petition or some modified version of these facts.2>

If the court finds the facts alleged in the petition to
be true,2° the next step is the dispositional hearing. Here,
the court has the authority to decide what action, if any, to
take on behalf of the child. The court’s options range from
taking no action and returning the child to the parents’
care, to placing the child in state care, and removing her
from parental care. State laws vary on the timing of the dis-
positional hearing. Some mandate that it must take place
within a few days after the conclusion of the adjudicatory
hearing, and others permit it to be held as long as 30 days
from the adjudication.2” In practice, the time range is great.
Dispositional hearings can take place immediately after the
adjudicatory hearing or weeks or even months thereafter.

In many cases petitioned in the juvenile dependency
court, the court finds that some version of the facts in the
petition are true, places the child under the court’s protec-
tion, removes the child from parental care and control,
places the child in the home of a relative or in foster care,
and orders the parents to participate in services to address
the issues that brought the child to the attention of the
authorities.28 The court must then monitor the progress of
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the case until the child is placed in a permanent home. A
permanent home can be a reunification with one or both
parents, adoption after termination of parental rights, a
legal guardianship, or placement with a relative. The child
may be placed in a foster home, a group home, or a private
institutional placement, but these options are not consid-
ered to be permanent homes under the law.29

Legislation and court practice regarding the monitor-
ing of children in out-of-home care varies greatly from state
to state. In some states, the court reviews child protection
cases frequently after the dispositional hearing. Court hear-
ings may take place within 30 or 45 days after the dispo-
sitional hearing and every few months thereafter. In other
states, the court will hold a review at 6 and 12 months.30
Still other states rely on Foster Care Review Boards
(FCRBs) to monitor the child’s case.31 FCRBs are federally
authorized and statutorily created panels of trained citizens
who receive progress reports from the agency and hold
administrative hearings to:

“...determine the continuing necessity for and
appropriateness of the placement, the extent of
compliance with the case plan, and the extent of
progress which has been made toward alleviating
or mitigating the causes necessitating placement
in foster care,and to project a likely date by which
the child may be returned to the home or placed
for adoption or legal custody.32

The purposes of these reviews, whether a court
hearing or an FCRB hearing, are to check on the child’s
well-being and the status of her placement; to review the
progress that each parent is making with regard to the plan
created by CPS and approved by the juvenile dependency
court; to ensure that CPS is providing timely and appropri-
ate services to each parent and to the child; and to check
to see that all parties are carrying out other court orders
including visitation.

A sense of urgency should prevail throughout these
proceedings. A child’s future is at stake—parental rights
may be lost, and the time is short—one year and possibly
only six months.33

As the name suggests, the hearing that determines
the child’s permanent placement is the permanency
planning hearing. State legislatures have different statu-
tory schemes for when these hearings must take place,
but usually they are scheduled 12 or 15 months after
the shelter care hearing. In some statutory schemes the

permanency planning hearing can occur as late as 18
months from the shelter care hearing. At the permanency
planning hearing the court must adopt a permanent plan
for the child. As indicated above, the plan can be return
to a parent, adoption preceded by termination of parental
rights, legal guardianship,34 or placement with a relative.
In practice, the court places many children into foster,
group, or institutional care.35

Depending on the outcome of the permanency plan-
ning hearing, the court will set the next legal hearing.
If the court has returned the child to a parent, the next
hearing may be to review the progress of the parent and
child. Or the court may dismiss the case, believing that
court and agency supervision is no longer necessary. If
the court has ordered adoption as the permanent plan,
the court will order commencement of legal proceedings
to terminate parental rights so that the child is freed for
adoption.30 The legal process for guardianship is similar
to that for adoption. If the court has ordered that the
child be placed permanently with a relative, the court
may dismiss the case or continue to review the child’s
status in that placement depending on state law.37 If the
child is placed in foster or group home care, in all states
the court or FCRB must monitor the child’s progress until
the child is placed in a permanent home or emancipated.
The court must hold additional permanency planning
hearings for any child in foster or group home approxi-
mately every 15 or 18 months.38

There may be an additional stage in a child protec-
tion case, an appeal or extraordinary writ.39 Each of the
parties may challenge trial court rulings at any stage of
the case. Additionally, most states confer a right to have
appellate counsel represent an indigent party, usually a
parent or child.40

In summary, a child protection case starts with the
filing of a petition on behalf of an allegedly abused or
neglected child. In most states, the court holds a shelter
care hearing within a few days, an adjudication hear-
ing within a few weeks or months, and a dispositional
hearing simultaneously with or a few weeks after the
jurisdictional hearing. Review hearings are held there-
after, either by the court or by an FCRB, and a perma-
nency planning hearing is held at 12, 15, or possibly 18
months. Thereafter, legal action is taken to complete the
permanent plan, unless the child is placed in foster or
group home care, in which case the court must continue
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to monitor the child’s case until a permanent plan is
adopted or the child is emancipated. Final decisions may
depend on the results of appellate or extraordinary writ
action if taken by one or more of the parties.

B. The Federal Time Frame for
Child Protection Cases

Complicating the achievement of timely permanency
is the fact that federal law has established separate time-
lines for some stages of the child protection legal process,
and that these timelines differ from those adopted by
most states.4! Under federal law, a child is considered
to have entered foster care on the earlier of two dates:
(1) the date of the first judicial finding that the child has
been subjected to child abuse or neglect (completion of
the adjudicatory hearing); or (2) 60 days after the date on
which the child is removed from the home.42 For courts
that complete the adjudication hearing within 60 days of
removal, the permanency clock starts at the completion
of the hearing, but for the states that complete their adju-
dication hearings after 60 days, the federal permanency
clock has already started running. Future review hear-
ings, including the permanency planning hearing, must
be scheduled from the federally established date that the
child entered foster care.43

Delayed determination of the jurisdictional facts can
profoundly affect the entire child protection process.
Parents may still be contesting the factual basis of the
state intervention. They may be resistant to participation
in services until the facts have been established. Social
workers may be continuing their investigations in prepara-
tion for an anticipated trial or other contested proceeding.
Attorneys may be in a trial mode rather than steering their
clients toward services. Most importantly, the child is wait-
ing to learn where she will be permanently placed.

lll. THE IMPORTANCE OF TIMELY
PERMANENCY

When hearings are delayed, children and fami-
lies suffer.When hearings are delayed, the courts
are not in compliance with the law. But with
caseloads averaging 1,000 for judges and 270
for attorneys, delays are far too common. 44

Timeliness is important in child protection cases
because children have a different sense of time than
adults.45 A week or a month is only a small percentage
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of an adult’s life, but that same time is a large part, even
the majority, of a child’s life. Additionally, as we know
from our everyday experience, children can’t wait.They
cannot wait for Christmas, for their birthday, for any-
thing that is important. Since children have not learned
to anticipate the future, they cannot manage delay.40 An
infant or toddler cannot “stretch his waiting more than
a few days without feeling overwhelmed by the absence
of parents,” while for most children under five years of
age, the absence of parents for more than two months
is “equally beyond comprehension.”4” Thus, child devel-
opment experts argue that “procedural and substantive
decisions should never exceed the time the child-to-be-
placed can endure loss and uncertainty”48

It is clear from the legislative history and statutory
schemes that the federal and some state legislatures
understood some of these child development prin-
ciples when they wrote the child protection statutes.
Language from these statutes emphasizes these consid-
erations. In the federal law, for example, 42 U.S.C. sec-
tion 675 (5)() states that the case must move forward
expeditiously.

A child shall be considered to have entered fos-

ter care on the earlier of

(1) the date of the first judicial finding that
the child has been subjected to abuse or
neglect; or

(i) the date that is 60 days after the date on
which the child is removed from the
home.49

Some state laws also emphasize the importance of
timely judicial hearings. For example, the Illinois legisla-
ture enacted the following language in that state’s child
protection statute:

Purpose and Policy—The legislature recognizes
that serious delay in the adjudication of abuse,
neglect, or dependency cases can cause grave
harm to the minor and the family and that it
frustrates the health, safety and best interests
of the minor and the effort to establish perm
nent homes for children in need.>0

Most states have time standards for the completion
of adjudication at 60 or 90 days from the filing of the
petition,>! but some states have shorter time standards.
Nevada,32 Idaho,33 Arkansas,34 Virginia,55 Ohio,36 New
Hampshire,57 and Maryland>8 legislatures set the adjudi-
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catory hearing at 30 days, while California schedules the
hearing at 15 court days for children who were removed
from parental care at the shelter care hearing, and Texas
statutes declare that the “adversary hearing” must take
place within 14 days.>9 Pennsylvania law requires the
adjudicatory hearing to take place no later than 10 days
after the petition is filed.®0 Moreover, in Pennsylvania, if
the hearing is not held within the 10 days, the child must
be returned to the parents.®! The California legislature
enacted laws to hold courts to the strict timelines when
it wrote a code section entitled “Continuance of Hearing
Under This Chapter’©2 where the legislature stresses
the importance of reaching timely decisions regarding
minors removed temporarily from their homes.

...that no continuance shall be granted that is
contrary to the interest of the minor. In consid-
ering the minor’s interests, the court shall give
substantial weight to a minor’s need for prompt
resolution of his or her custody status, the need
to provide children with stable environments,
and the damage to a minor of prolonged tem-
porary placements.%3

These shorter time standards are consistent with
statements in the nation’s most important child abuse
and neglect policy document, NCJFCJ’s Resource
Guidelines:%4 “Because of the traumatic effect of remov-
al of a child from the home it is essential that the adjudi-
cation hearing take place as soon as it is practical”6>

Unfortunately, it is necessary to point out that
not all states have created time standards for juvenile
dependency cases,% and some have statutory timelines
beyond 90 days.®” Moreover, as will be discussed in
Section VI, infra, courts in many states with time stan-
dards have been unable to meet those standards.

Early and intensive attention to child protection
cases will also benefit parents. At the outset of child
protection cases, parents are typically distraught over
removal of their child and are sometimes amenable at
least to consider addressing the issues that led to the
removal. They must be given an early opportunity to
understand the gravity of the legal situation they are
facing, must be given access to competent counsel to
advise them of their rights, and must hear from a judge
about the urgency of the legal proceedings. Months
later, the emotional ties to their children may not be as
immediate, parental frustration with the process may

have increased, or the problems with day-to-day living
may have replaced their feelings of urgency regarding
their children.

I think we can all agree that the longer it takes
to engage parents, the less likely family reunifica-
tion is a viable goal and plausible outcome.®8

IV. THE COURTS, DELAY, AND CASE
MANAGEMENT

A. Delay in the Legal System

One of the most profound and intractable prob-
lems in child welfare litigation is that of delay.6?

Delay is endemic in the legal system.The law is a
deliberate process, governed by statutes, rules, tradi-
tions, and the legal culture. Legal issues can be com-
plex, and the law expects attorneys to prepare for and
present the evidence and arguments for the party they
represent. The formal nature of legal proceedings and
the numerous parties and their attorneys often means
that the case is not ready to proceed. Someone may be
ill, someone may be delayed or involved in another legal
proceeding, someone may not be prepared to proceed,
or someone may not want to proceed and may use tac-
tics to delay the legal process. In all of these situations
a party may ask for a continuance of the proceedings. A
continuance is a legal order that sets the legal proceed-
ings over or adjourns the case to a different date. It is a
primary reason for delay in the court process.

In child protection proceedings, the likelihood of a
continuance is greater than in most legal proceedings.
With four or more parties (the parents, the child, and
the agency), and complex legal and social issues, often
one party will ask for a continuance.”’® A continuance
by definition delays the timely advancement of the
case. Furthermore, it makes the hearings more stressful
for those coming to court. Issues concerning the care,
custody, and control of children are highly charged, and
dealing with delays takes its toll emotionally.

One study indicated that the five most frequent
reasons for a continuance request are a late or miss-
ing report by the social worker, an incarcerated parent
who has not been transported, the lack of notice or
late notice to a parent or legal caretaker, a stipulation
or agreement among the parties, and an unavailable
attorney.”’! Often new information arrives just as child
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protection proceedings are scheduled to take place,and
one or more of the parties will ask for a continuance
to read the new report and prepare a response to the
statements and information contained in it. In few other
types of cases are there so many factors that can disrupt
and delay the timely movement of cases.

B. Caseflow Management, Ethics, and the Courts
1. Caseflow Management

Only in the past few decades has the judicial branch
addressed issues relating to caseflow management and
delay reduction.”’? Caseflow management concerns the
scheduling of cases within the court system, the alloca-
tion of judicial resources to cases, and the procedures
used by the court to dispose of cases.”3 In spite of the
adage “justice delayed is justice denied,” the common
law view was that trial judges should have no interest
in the pace of civil litigation; instead the parties should
control the progress of the litigation.”4 Roscoe Pound
stated this passive judicial concept in 1906:

[Iln America we take it as a matter of course that
a judge should be a mere umpire, to pass upon
objections and hold counsel to the rules of the
game, and that the parties should fight out their
own game in their own way without judicial
interference. We resent such interference as
unfair, even when in the interests of justice.”>

In the past 30 years, leaders in the judicial branch
have concluded that the courts need to be actively
involved in the management of all cases that come
before them.”¢ Although it was once considered no part
of the judicial duties of the “dispassionate magistrate,”
caseflow management has now become an accepted
aspect of court administration.”’” In the 1980s, the
National Center for State Courts and the American Bar
Association wrote a number of case processing time
standards.”® Central to these standards is the notion
that delay reduction is a goal for court systems, and that
“the leading cause of delay has been the failure of judges
to maintain control over the pace of litigation.”79 Thus,
a new role for judges has evolved: To become active
administrators who deal with the expanding caseloads
facing the modern judiciary.80

Eradicating delay depends on adherence to this
one axiom:The court must take the initiative to
eliminate the causes of delay.8!
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Underlying the judicial concern for case manage-
ment are several principles:

First, judges have taken control of the movement of
cases through the court system. This commitment
includes the concomitant growth of the role of the
court administrator and other court staff who focus on
case management, calendaring, and data collection.

Second, courts and legislatures have developed time
standards for the completion of different types of cases.

Third, court systems have developed administrative rules
describing the ways in which cases will be managed with-
in the court system including the filing of legal actions,
the timing of appearances, trial dates, continuances, and
sanctions for those who do not follow the rules.

Fourth, courts are committed to monitoring the cases
under court jurisdiction. This has led to the develop-
ment of information and case management systems that
are able to inform the court about the numbers of cases
within the court system, the time that each case has
been in the system, and the status of each case.

Fifth, courts have begun to experiment with different
court structures in order to better manage caseloads.
For example, courts have used individual calendar-
ing, unified family courts, specialized court divisions,
and other structures in an effort to manage cases
more effectively.

When first created, case processing time standards
in most states focused upon the dockets that took
most of the court’s time, criminal and general civil
matters. Smaller civil dockets, such as matters relating
to divorce and juvenile court, were sometimes added,
but often as an afterthought. Matrimonial and juve-
nile cases had to do with “family matters” and did not
receive much attention.

It took juvenile court experts approximately 10
years to weigh in with their own time standard policy
recommendations for juvenile dependency cases. The
National Council of Juvenile and Family Court Judges
first published time standard recommendations with
the Child Dependency Benchbook82 in 1994 followed
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by the Resource GuidelinesS3 in 1996.84 These publica-
tions stressed the importance of time standards in juve-
nile dependency cases, noting that these procedures
will “bring cases to disposition within a short time
period with relatively few court appearances”85

Some states responded to the recommended stan-
dards by adopting administrative or judicial rules for
the completion of different types of cases. Such rules
are binding on trial judges.8¢ On the whole, however,
states were slow to adopt time standards for juvenile
dependency cases.

Caseflow management of juvenile dependency
cases presents complex issues far beyond those of typi-
cal civil cases. Disposition in typical civil and criminal
cases refers to the conclusion of the case—the judg-
ment in a typical civil case or the sentencing in a crimi-
nal matter. Disposition in a juvenile dependency case
marks the completion of one of the earlier stages in the
life of a case and the beginning of a process to achieve
a permanent home for the child, whether permanency
occurs through rehabilitation of the parent and return
of the child or by the court establishing an out-of-home
permanent plan such as adoption, guardianship, or other
permanent placement. Moreover, as we saw in Section
I11, the purpose of juvenile dependency proceedings—to
address the needs of abused and neglected children—is
child focused, unlike mainstream civil cases.

2. Ethical Considerations Regarding Delay
Reduction

Paralleling the development of caseflow manage-
ment rules and protocols have been the Canons of
Judicial Conduct, and, in particular, Canon 3,87 which
states “[a] judge shall perform the duties of judicial
office impartially and diligently.” (emphasis added).The
sub-parts of Canon 3 instruct judges to “dispose prompt-
ly of the business of the court,’88 “promptly dispose of
their court’s business,”8® and ensure the diligence of
other court officials subject to the judge’s direction and
control.29 Judges, then, have both administrative and/or
legislative rules regarding caseflow management as well
as ethical imperatives regarding their administrative
oversight duties.

Several states refer to the Canons of Judicial Conduct
regarding the prompt resolution of cases. West Virginia
Rule of Court 16.01 refers both to its state constitutional

mandate that “justice shall be administered without sale,
denial or delay” and Canon 3-(8) of the Code of Judicial
Conduct, “[a] judge shall dispose of all judicial matters
promptly, efficiently, and fairly,” and mandates that the
state courts adhere to the time standards declared by
the West Virginia State Court Rules.®! The Utah Judicial
Conduct Commission and the Utah Supreme Court
relied upon Code of Judicial Conduct Canon 2A in find-
ing that a judge failed to hold child welfare adjudication
hearings in a timely manner and holding cases under
advisement for more than two months thus bringing
“judicial office into disrepute”92

V. THE CHILDREN AND FAMILY
SERVICE REVIEWS AND PROGRAM
IMPROVEMENT PLANS

Still another reason to be concerned with timely
permanency and other issues relating to the outcomes
for children in the child protection system is the federal
effort to monitor progress by each state welfare agency
to achieve the goals of safety, permanence, and well-
being for all children in the child protection system.93
The Department of Health and Human Services (HHS)
Administration for Children and Families (ACF), through
its Children’s Bureau, has primary responsibility for
administering laws passed by Congress relating to child
welfare and, in particular, for oversight of federal fund-
ing to states for child welfare services under Titles IV-B
and IV-E. ACF has identified five basic principles guiding
child welfare services in the states:

The child’s safety is the paramount concern.

Foster care is a temporary setting, not a place for
children to grow up.

Permanency planning efforts for children begin as
soon as a child enters care and are expedited by
providing services to families.

The child welfare system must focus on results and
accountability.

Innovative approaches are necessary to achieve the
goals of safety, permanency, and well-being.94

ACF intends to determine whether these goals are
being achieved through a process known as the Children
and Family Service Reviews (CFSRs) and Program
Improvement Plans (PIPs). The CFSRs examine state
child welfare outcomes on a variety of scales intended

n Juvenile and Family Court Journal ® Spring 2007 @ Vol. 58, No.2



to determine the how children under the supervision
of state child welfare agencies are faring. Beginning in
2001, the CFSR process has examined outcomes for
children in every state using national data measures
focusing on safety, well-being, and permanency.?> Each
state responded to its CFSR results by writing a Program
Improvement Plan designed to address the weaknesses
in its child welfare system. Now, in 2007, a second
round of CFSRs is beginning. In the second round the
hope is that each state has made progress through the
implementation of its PIP. Penalties may be assessed for
failures to meet the CFSR minimum standards,? but the
process will be ongoing with the Children’s Bureau con-
tinuing to monitor deficiencies in agency performance
in future years.

One challenge for state agencies involves measures
that are beyond their control. For example, timeliness of
reunifications, timeliness of adoptions, and timely per-
manency are all measures that depend, in part, on court
performance.The agency may perform well in accessing
services, locating placements, and providing support for
children and families, but the “timeliness” outcome may
not meet federal standards and the state agency may
stand to be penalized if the child’s case is delayed in the
court process.

It is has been somewhat ironic that in most of the
literature describing the CFSR and PIP process, courts
have not been mentioned.97 With significant legislative
responsibilities overseeing the child protection system
and a court process each child and family experiences,
courts should have been an integral part of CFSRs from
the beginning. Juvenile judges have been involved in the
CFSR process in some states, but judges generally have
not participated in the CFSRs.?8 One reason has been
a lack of understanding about how the executive and
judicial branches are intertwined in the CFSR process.
Many judges wonder why the judicial branch should
be involved with executive branch activities. There are
several answers. This paper has explained that the goal
of achieving timely permanency for children is a legal
mandate, that it serves needs of families, that it is consis-
tent with case management standards, that it is required
by the Canons of Judicial Ethics, and, above all, that it
serves the best interests of children. Additionally, states
face economic penalties for failure to achieve timely
permanency goals. If courts do not follow the law and
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meet federal timeliness standards, the federal govern-
ment may sanction the state’s executive branch. Thus,
efficiently operated juvenile courts are necessary for
child welfare agencies to succeed in their PIPs. As one
commentator said, “[i]t makes no sense to penalize the
child welfare system for what courts can or can’t accom-
plish with no funding.9? Joan Ohl, Commissioner of the
Administration for Children, Youth and Families, 190 has
taken steps to engage the courts in the CFSR/PIP pro-
cess.101 The results of these efforts will be seen in the
years to come.

VIi. DELAYS IN THE NATION’S JUVENILE
DEPENDENCY COURTS

Data nationwide indicate that many juvenile depen-
dency courts are failing to achieve timely permanency
for foster children.102

One of the main reasons that permanency is
not being achieved timely is that often these
hearings are simply not being held within
twelve months.103

Even though some states have rigorous statutory
time frames for completing the adjudication, these stat-
utes do not appear to be enough. It seems that either the
local legal culture or overwhelming caseloads result in
delayed proceedings in most courts. Legal proceedings
are delayed at each stage of the case leading to longer
times before children reach a permanent home. Many
state and local court systems have delays built into the
statutory framework that governs these cases, and other
courts do not move these cases along expeditiously.

Some of the most significant delays occur between
the shelter care hearing and the adjudicatory hearing.104
Much of the delay occurs because state statutes autho-
rize the holding of the adjudicatory hearing months
after the shelter care hearing,195 while some states have
no statutory guidelines.106 In some states, regardless of
the statutory mandates, the court views the statute as a
goal, not as a mandate.107

Close examination of some state court operations
reveals that timeliness varies greatly from district to
district or county to county even within the same state.
For example, a California study found that courts vary
widely in the timeliness of their adjudicatory hearings.
In the three juvenile courts examined in one study
the percentage of adjudicatory hearings completed
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within statutory timelines varied from 26% to 46% to
83%.108 The statutory time limit for completing an adju-
dicatory hearing in California is 15 court days when a
child has been removed from home.199 In the state of
Washington, a study revealed that juvenile courts were
averaging from 35 to 91 days for completion of the adju-
dicatory portion of the case.!10 The statutory time limit
for completing the adjudicatory hearing in Washington
is 75 days as of 2007.111

It should come as no surprise that juvenile courts
in the same state operating under the same statutory
framework have widely different results when measur-
ing the timeliness of hearings and other issues relating
to how long foster children remain in the legal system.
The administration of the law determines how quickly
hearings will take place. The legal culture determines
whether children’s cases are treated as emergencies
or as just another sub-category of civil cases. From
observations of many juvenile courts across the United
States, it is clear that the wide variations in timeliness
are determined by the leadership of the judge, the
resources available to the court, the importance placed
on children’s cases by the judge and court administra-
tion, and similar factors.

Failure to resolve the adjudicatory issues in a timely
fashion is a major barrier to timely permanency. Because
the adjudicatory hearing addresses whether the state
has proven facts that would authorize intervention in
the family, the longer the resolution of those factual
issues takes, the longer a child remains out of parental
custody with no legal determination of the truth of
those facts. The parents sometimes disagree with the
allegations in the petition and wish to contest the mat-
ter. Psychologically, they are “fighting the case” rather
than engaging in services that might ameliorate the
issues that brought their child to the attention of CPS.
Until the issues raised in the petition are resolved, they
will not be ready to engage in rehabilitative services and
cooperate with CPS. Furthermore, the longer the child
remains in out-of-home care, the more likely that the par-
ents will give up and assume that the “all-powerful” state
has taken their child and they can do nothing about it.

All of this supports the conclusion that the adjudica-
tory hearing should take place within a 60-day period
at the outside, and preferably within 30 days.!12 That
would meet the federal standard and would put the

case in a timeframe that would give the parents a year
to address the problems that brought their child to the
attention of CPS. It would mean that the permanency
planning hearing would take place after a period of
efforts to reunify the child and the parents, but most
importantly it would indicate that the court system pays
close attention to these cases, recognizes that they are
of great importance, and ensures that there are early and
intensive efforts to address the child’s situation.

VIil. MAKING CHANGES IN THE
COURT SYSTEM TO ACHIEVE TIMELY
PERMANENCY

Timely permanency is an achievable goal. The feder-
al and some state statutory schemes may be challenging,
but they can be met, as those states with short timelines
to adjudication have demonstrated. Moreover, even
states without statutory or court guidelines can move
these cases in a much more timely fashion. However,
change is not as easy as it may sound. After all, many
courts are out of compliance with their own statutes
in case after case. No judge is comfortable participat-
ing in a court system where hearings do not comply
with statutes. Judges take seriously the command of
Canon 3(A)(5) that the “judge shall dispose of all judi-
cial matters promptly, efficiently and fairly”113 It is the
complexities of child protection cases combined with
overcrowded calendars and the inherent delays in the
legal system that lead ultimately to development of a
local legal culture that accepts delays.

Modifying the court system takes considerable
effort by the court and the professionals involved in
child protection cases. It may also take the assistance of
the state’s highest court and, on occasion, the state leg-
islature. Jurisdictions that have been able to change local
practice to hold hearings early in the court process offer
examples of how change can be accomplished.

Achieving timely permanency starts at the beginning
of the case.The work accomplished in the first few hours
and days will set the pace and tone for all that follows.114
Thereafter, the principles of sound caseflow management
will enable a court to adhere to the appropriate timelines
and achieve timely permanency.!!> The following sug-
gestions and recommendations offer ways for judges and
other court leaders to make the changes necessary to
achieve timely permanency for foster children.
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A. Time Standards and Early Resolution

1. Legislators or court leaders must establish time
standards for moving child protection cases through
the court system.!16 These time standards should
encompass a timeline for child protection cases from
the first to the last hearing.117 The shelter care hear-
ing should be an emergency hearing that takes place
within 24 to 48 hours or less of the physical removal
of the child from parental care.The adjudicatory hear-
ing should take place no more than 60 days from the
removal, although a time limit of 30 days is prefer-
able. Court leaders must examine the state legislative
scheme for any time frame, including completion of
adjudication.!18 They should encourage the legislature
to reduce the time to adjudication to 60 calendar days
or less.119 Court leaders should have no difficulty
approaching lawmakers on matters involving court
improvement. The Resource Guidelines and other
national policy makers recommend 60 days.120 Sixty
days is also the federal statutory limit.121 If no legisla-
tion exists, court leaders must work with the state’s
highest court to develop administrative rules defining
time standards.122 If that effort is unsuccessful, local
court leaders must enact local rules.

In the establishment of time standards, the legis-
lature and/or courts may wish to consider procedural
rules that provide incentives for parties to limit the
number of continuance requests or sanctions for failure
to complete specified tasks within a specified period.
Or the Commission on Judicial Performance may con-
sider timeliness in decision making as serious enough
to justify a sanction.The Utah Supreme Court removed
a juvenile dependency judge from office for failing to
adjudicate and decide cases in a timely fashion.

[W]e hold that Judge Anderson has violated his
obligations as a judge, specifically in that he
failed to hold adjudication hearings in a timely
manner, and held two cases under advisement
for a period in excess of two months. This
action constituted a pattern of disregard and
indifference to the law in violation of both
Judge Anderson’s oath of office and the Code of
Judicial Conduct....123

One commentator suggested that the parties be lim-
ited to a total number of days of continuances during the
pendency of litigation.124 Several state legislatures have
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passed laws limiting the time for completing adjudica-
tion with the sanction of dismissal if the hearing is not
completed.125 The difficulty with mandatory dismissals,
however, is that unless there are other safeguards, the
child may be returned to an abusive or neglectful envi-
ronment.The best interests of the child must prevail.

2. Legislators and court leaders must ensure that any
legislation, administrative rule, or local court rule
emphasizes resolving the adjudication of cases before
the established time standard, whether that is 60 days
or a lesser period.126 The time standard should be
an outer limit for resolving adjudication issues, not a
starting point. Kent County (Grand Rapids), Michigan,
is an excellent example of a local jurisdiction that
sets and enforces stricter timelines than those required
by the state statute. Under Michigan law, the adjudica-
tion of abuse and neglect cases must be made within
63 days from the date the child was placed outside
the home. Kent County has set a 42-day limit and,
while the court may grant extensions for good cause,
any continuance is for only a week or two. Moreover,
the trial judge must make a record of the reasons for
any extension.127

Whether legislatively mandated or created by court
rule, time standards should not be at the expense of
quality decision making about family members’ rights.
The juvenile dependency process should not be a rush
to permanency that fails to give the parents a fair chance
for reunification. The judge must ensure that parents
receive early and appropriate services so that they have
a realistic chance to reunify with their children.

3. Juvenile court judges must accomplish as much as
possible at the shelter care hearing. The more the court
can accomplish at the shelter care hearing, the more
meaningful each hearing thereafter will be, and the
more likely that the case will be resolved early in the
court process.128 The Resource Guidelines recommend
that the shelter care hearing be scheduled for an hour
of court time.129 Many courts do not have the time
available for a one-hour hearing; however, every court
must perform the functions outlined by the Resource
Guidelines and in section II-A of this paper (see page
3) at some time.l30 Of course, to address most of
these issues, the court must appoint counsel for the
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parents and counsel/GAL for the child, and must find
that reports have been distributed and read by the par-
ties.131 If all these issues can be addressed at the shelter
care hearing, the parties will more likely be in a posi-
tion to understand the nature of the proceedings and
be able to discuss possible resolution at or before the
next hearing.

B. Early Procedures for Resolution of
Adjudication

Presiding judges and court administrators should
implement procedures that enable and encourage reso-
lution prior to scheduled hearings, and, in particular,
before the adjudicatory hearing. Several case manage-
ment tools should be considered. All of these tools are
being used by some courts around the nation. All have
had a positive impact on finding solutions for children
caught in the foster care system. Some of these proce-
dures include identifying extended family members,
having group discussions concerning the needs of the
children,132 and addressing issues while they are still
fresh in everyone’s mind. Since they all take place early
in the legal process, they are also consistent with the
children’s need for early resolution of the legal matters.

1. Court-Based Mediation

For over a decade many child protection courts
have used mediation to resolve cases early and effec-
tively.133 In child protection mediation, specially trained
neutral professionals facilitate resolution of child abuse
and neglect issues by bringing together, in a confidential
setting, the family, social workers, attorneys, and others
involved in a case.!34 Mediation’s success in family mat-
ters has been acknowledged for years by scholars and
practitioners alike.135> Mediation can be used at any
stage of the proceedings, but it is very effective in the
early stages when there is information that has not yet
been exchanged among the parties, the parties have not
become entrenched in an adversarial stance, and there
is an urgency to start working on rehabilitative plans so
that children can be safely returned to their parents.130
Furthermore, evaluations indicate that cases reach per-
manency more quickly when they are mediated.137

Some commentators have recommended that medi-
ation not be conducted where there has been domestic
violence between the parties.!38They argue that putting
the victim together with the perpetrator will result in an

unfair advantage for the batterer and that the mediation
cannot be safely managed by the mediator.

The experience in California and elsewhere indicates
that with appropriate procedures in place, mediation can
be safely and fairly conducted even when there has been
a history of violence between the parties. Twenty-five
years of practice in California has led to the development
of refined practices and procedures that address the con-
cerns expressed by the critics. These best practices have
been built into statutes and court rules.

First, mediators must meet minimum employment
and training requirements.139 Second, the court process
must screen for any history of violence between the
parties.140 If violence is detected, the law mandates
that, if detected or if the mediator decides, the media-
tor shall meet with the parties separately at separate
times.141 Further, if the mediator learns of a violent his-
tory any time during the mediation, the mediator must
ask the victim if he or she would prefer a separate ses-
sion or other safety precautions during the mediation.
Additionally, the victim may have the assistance of a
support person throughout the process.142 Finally, the
mediator may terminate the mediation at any time and
refer the case back to the formal court process.143

National experts agree with the California approach.
In 1994, the Family Violence Department of the National
Council of Juvenile and Family Court Judges wrote
Family Violence: A Model State Code.'4% The Model
Code recommends that there be no mediation where
there has been violence between the parties umnless
the court finds the mediation is provided by a certi-
fied mediator trained in the dynamics of domestic vio-
lence and the mediation service provides procedures
(such as a support person) to protect the victim from
intimidation by the alleged perpetrator!4> (emphasis
added). Evaluations of the mediation process confirm
that victims of violence and victim advocates pre-
fer appropriately conducted mediation to the formal
court process.146

The mediator’s expertise, the safety protocols, attor-
ney involvement, and the mediator’s ability to return a
case to the court process ensures that there is no power
imbalance between the parties or other complications
that might make the process unfair to one or both
parties. This also makes it possible for extended family
members to participate in the mediation as well as chil-
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dren, depending on their maturity.147 When the process
is refined as it has been in some jurisdictions, the judge
decides whether the parties participate in mediation.
The mediator working with the parties and attorneys
determines who will participate in the mediation.
Strong judicial leadership is critical for the establish-
ment, growth, and maintenance of a successful mediation
program.148 Many commentators mention that judicial
leadership is necessary to overcome the opposition to
mediation from some professionals within the child
protection system, who often prefer the traditional adver-
sarial process and resist non-adversarial alternatives.149

There was considerable resistance by all profes-
sional groups when dependency mediation was
introduced into the system, but this resistance
was short lived.150

Related to this resistance has been the reluctance of
some judges to refer cases to mediation, believing that
traditional courtroom methods are adequate and media-
tion unnecessary.151

In many jurisdictions the major drawback to full
implementation of mediation has been the lack of fund-
ing.152 Since child protection proceedings are state initi-
ated, no money is generated by filing fees. Moreover, most
parents who appear in these cases are poor and unable
to pay for mediation services, so that the court must bear
the full cost. Severe court budget cutbacks in several child
protection mediation programs in California and other
states have led to reductions in the service, while other
programs have simply closed down.153

These financial problems are counter-productive
since child protection mediation evaluations are unani-
mous that mediation settles cases, produces satisfactory
results, is preferred by clients, and provides cost avoid-
ance.154 Moreover, mediation also results in cases resolv-
ing earlier and children reaching permanency more
quickly than non-mediated cases.155

2. Second Shelter Care Hearings

Second shelter care hearings are an innovation
developed in the Multnomah County Model Court
(Portland, Oregon)156 in 1998.157 These hearings take
place from 7 to 14 days after the initial shelter hear-
ing which by state statute is held within 24 hours
of removal of the child. Court leaders developed the
second shelter care hearing because they were unable
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to collect important information at the initial shelter
care hearing and thus were unable to identify and
locate parents and resolve many of the issues that
needed to be addressed at the initial hearing.158 Under
the court’s new protocol, those present at the initial
shelter care hearing identify the issues that will be
addressed at the second shelter care hearing. Those
usually include locating parents, obtaining service,
clarifying paternity issues, ICWA (Indian Child Welfare
Act) issues, ensuring that all parents and children are
represented by counsel, and obtaining assessments or
developing safety plans for the return or placement
of the children. It is the practice in the Multnomah
juvenile court that the same parties, attorneys, social
worker, and hearing officer appear at both hearings.
The judicial officer is assigned to hear all further pro-
ceedings in the case.159

Another result of the implementation of sec-
ond shelter care hearings is that the court can now
accomplish what was intended when the Resource
Guidelines authors outlined what should be accom-
plished at the initial shelter care hearing.190 The
Resource Guidelines recommended that the court
devote one hour to fully address the issues that needed
to be resolved at the initial shelter care hearing.161
The expanded second shelter hearing has enabled the
Multnomah juvenile court to prepare adequately for
and address these issues.

One result of the second shelter care hearing has
been increased judicial continuity through completion
of adjudication. Additionally, more fathers have been
identified and in less time than before implementation,
and more extended family members have been involved
earlier in the case process than before.162 There has
been more participation by parents at the adjudication
hearing, and the time for ICWA determinations has been
shortened. Finally, professionals working in the court sys-
tem are generally satisfied with the results of the second
shelter hearing, although they state that these hearings
should be held on a case-by-case basis, indicating that
they believe in some cases they were unnecessary. 163

3. Family Team Meetings (FTM) and the District
of Columbia

In 2005, the District of Columbia developed a unique
early process that brings extended family members
together immediately after a child has been removed
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from parental care by the government and engages them
in the court process from the start of a child protection
case.104 The Family Team Meeting (FTM) program has
eight guiding principles:

a.  Family Inclusive Philosophy: Meaningful family par-
ticipation in planning and decision making.
b. Strength- and Need-Based Planning: Strengths-based

assessment and plans are vitally important.

c. Ongoing Assessment and Planning: Plans are flexible
for changing family needs.

d. Team-Based Approach: Providing assistance to chil-
dren and families requires a family inclusive team.

e. Multi-Systemic Intervention: Crucial to assessing,
planning, and providing suitable resources to chil-
dren and their families.

f.  Cultural and Community Responsiveness: Promote
involvement of the community of origin in the plan-
ning with the families and children.

g. Brief Strategic Solution Focused Intervention: Use of
flexible and easily accessible resources used to sup-
port those solutions.

h. Organizational Competence: Committed, qualified,
trained, and skilled staff, supported by an effectively
structured organization.165

Pursuant to the protocol, Family Finding!%0 tech-
niques are used immediately after a child is removed
from parental custody and before any court hearings,
and extended family members are contacted and con-
vened to address the problems facing the child and fam-
ily members.167 The family members work with agency
representatives to come up with a plan for the children,
often including placement with one of the same family
members. Evaluations indicate that the process results
in faster placements, increased placement with family
members, and fewer entries into foster care.168 The FTM
process includes legislative authorization for the court
to extend the time for the initial (shelter care) hearing
from 24 to 72 hours from removal of the child.The extra
time permits the extended family to meet and devise a
plan which is then presented to the court.1%? It does
not appear that the time extension prejudices the par-
ents—indeed, the evaluations indicate that the parents
appreciate the extra time to meet with their attorney
and to prepare for that hearing.179 Judicial officers are
also pleased with the results of the program.17!

4. Settlement and Pretrial Conferences

Some courts use more traditional methods such as
settlement and pretrial conferences to manage child
protection cases prior to adjudication.172 In 1997, the
Pima County (Tucson), Arizona, juvenile court imple-
mented a pilot project intended to improve court
practice relating to abused and neglected children.173
One critical area for innovation was the court’s effort
to “front-load” the system between removal of the child
and the dispositional phase.l74 In 1997, the Arizona
legislature had shortened the time frame for child pro-
tection cases such that the initial shelter hearing was to
be held within 5 to 7 days from the filing of the petition
(reduced from 21 days).The most important innovation
was the requirement that the court conduct a formal
pre-hearing conference immediately prior to the shelter
care hearing.175 At the pre-hearing conference, the par-
ents are advised of the initial shelter care hearing and
their rights; attorneys appear with the parents, and the
GAL appears on behalf of the child (appointed at the
time the petition is filed), and issues such as placement,
services, and visitation are discussed.

One of the results of the Pima County Juvenile Court
innovations is a shorter time to the completion of adju-
dication—from 78 days to 57 days.!70 Cases are getting
to court earlier, and the court process has become more
substantive.l”7 Parents are feeling more empowered and
have a better understanding of what is expected of them
in the reunification process.l78 Other results include
increased family reunifications, shorter times in out-of-
home care for children, and shorter times under juvenile
court jurisdiction.179 The Arizona state legislature was so
impressed with the work of the Pima County juvenile
court that they passed legislation in 1998 that required
the juvenile courts to front-load the court process in ways
similar to what Pima County had instituted.180

A number of states have implemented pre-trial hear-
ings in child protection cases.The Utah legislature has
mandated pre-trial hearings in every child protection
case.181 They must occur within 15 days of the shelter
care hearing and result in a high percentage of settle-
ments.182 The Connecticut juvenile courts have insti-
tuted a case management project that brings the parties
and attorneys together with a trained facilitator at the
time of the first hearing to determine whether the case
can be resolved. The results of this project have been
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successful in resolving a high percentage of cases.183

In Philadelphia, Pennsylvania, court improvement
efforts have included a pre-hearing conference before
every adjudicatory hearing.134 The hearings have been
successful in that agreements have been reached regard-
ing petition allegations, placement, visitation, and ser-
vices in over 70% of cases where parents appeared.185
In the District of Columbia, the presiding judge has
required that all family court judicial officers schedule
the mediation, pre-trial hearing, and trial dates within
the 45-day period following the initial hearing.186 In
Cook County, Illinois, Judge Nancy Salyers (ret.) created
a“55 Day” hearing after the temporary custody hearing
and before adjudication in order to address all issues
facing the child and family. This was a critical part of her
efforts to reduce the time to adjudication.!87 Minnesota
court rules require a pretrial conference in every case
where a denial has been entered so that settlement may
be attempted and/or issues narrowed for trial.188

Local Santa Clara County, California, rules require a
settlement conference before any contested hearing.189
This practice brings the parties and their attorneys
together usually before a judicial officer to discuss the
issues, to attempt to resolve some or all of the contested
matters, and, if resolution is unsuccessful, to clarify time
estimates and identify any problems that might inter-
rupt or slow down the trial. 190

C. Judicial Leadership in Court Management

1. Cases will move along more expeditiously only if
judges make movement a priority.191 As the leader
of the court, the judge’s attitude toward resolution
of cases will set the tone for the court system. For
example, judges should stress that child protection
cases are similar to a medical emergency at a hospital,
and urge all professionals to treat each case as such.192
Such leadership is necessary to avoid judges being part
of the problem.193

2. The court, not the attorney or the parties, must con-
trol the pace of litigation.194 As one commentator put it,
“If the court does not establish and control the pace at
which cases proceed, then who does?”195 This means that
the court must know where cases are in relation to the
time standards set by the court.196 Some courts use case
management systems while others have developed their
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own means of keeping track of cases, particularly those
that exceed statutory timelines.197 Whatever the system
employed, courts need to ensure that the case manage-
ment system that they have established tracks cases and
can inform them if they are out of compliance.

Traditionally, attorneys have controlled the pace of
litigation—prosecutors in criminal cases and plaintiffs
in civil actions. In many juvenile dependency courts the
agency has controlled movement of cases through the
system. Factors such as how long it takes a social worker
to complete a report and agency policies have set the
pace.The court can accommodate the legitimate needs
of the parties, the attorneys, and the social workers, but
ultimately, the court runs the court system including
case management. That is its responsibility.198

One method of ensuring that the court can control
the pace of litigation is to assure that judicial officers
directly control their own calendar and scheduling of
their own cases.199 This assurance gives the judicial offi-
cer full control and responsibility for the flow of cases
in his or her courtroom.

3. Judges must ensure that timeliness is a guiding prin-
ciple in the juvenile dependency court.200 To realize
this principle, judges must enforce a strict continuance
policy and avoid unnecessary continuances (set-overs) or
delays of court proceedings.20! Judges should not permit
stipulated continuances by the attorneys or other agree-
ments that the case will be set-over without individual-
ized reasons, carefully reviewed by the court.292 This can
be a burdensome and unpopular judicial task, but when
the attorneys know that the judge is strict about grant-
ing continuances, they will be less likely to ask for them
and more likely to resolve issues in a timely fashion. One
important reason why judges need to control continu-
ances is that there is a correlation between the number
of times a case is continued and the time a child’s case
remains in the court system.203

It is also true that some attorneys attempt to delay
the proceedings believing that their clients benefit
from slowing down the process. This is a carry-over
from the criminal courts where delay is a tactic often
employed effectively by defense counsel. However, in
child abuse and neglect proceedings, delay will prob-
ably not help the parents as it may persuade them that
the proceedings are not urgent. Instead, the attorneys
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should be insisting on the early delivery of services
to the parents.

Some state legislatures have begun to impose man-
dates on the juvenile court’s discretion to grant continu-
ances.204 The California legislature has discouraged the
granting of continuances, outlined the procedures that
must be followed to have a continuance motion heard,
and legislated that no dispositional hearing shall be
continued beyond 60 days from the date the child was
removed from the parent.205

One effective means of controlling a calendar is
to schedule hearings so that they are heard on the
scheduled date.290 To establish realistic trial dates, the
court must set aside enough time so the trial can start
as scheduled and allow sufficient time to complete the
trial without a continuance.207 It is well known that
once attorneys know that the trial will take place, the
chances of settlement are enhanced both at the settle-
ment conference and on the day of trial.

D. Careful Attention to Each Case—Some Nuts
and Bolts

To achieve timely permanency, trial court judges
must pay attention to the details of each case and of the
court process. By examining these details, judges can
significantly reduce the time to resolution of adjudica-
tion and disposition.

1. Courts must assure that timely notice has been served
on all parties, particularly potential fathers and Indian
tribes.208 A frequent delay in child protection proceed-
ings occurs when a father appears after six months of
court hearings or when the court learns late in the case
that the child is a member of an Indian tribe.29 These
late discoveries may cause the court process to start
over again. In some states the notice procedures are
so stringent that the case does not move forward for
months.210 A number of best practices have been devel-
oped for locating fathers.211 Consultants at the National
Center for State Courts have recommended creating a
juvenile court-based “Diligent Search Office” with one
person assigned to locate and make service on absent
parents in child protection cases. This person would
soon develop the expertise necessary to permit the
court to make predictable expectations about the time
necessary to complete service of process.212 In Kent

County, Michigan, continuances for noticing of parents
are minimized because a senior attorney has trained
children’s agency staff to complete timely reasonable
efforts searches for missing parents.213

Additionally, courts should inquire about each par-
ent’s address each time a parent appears in court.
Many parents change addresses during legal proceed-
ings, complicating the court’s efforts to notify them of
court hearings. California requires a parent to fill out an
address form that is placed in the court file. That address
is considered to be the parent’s legal address until a new
form is filled out.214

2. Judges should not continue a child protection case
because of a pending criminal case.215> On occasion
the conduct that brings the child to the attention of
child protection authorities also results in criminal
charges against one or both of the parents. In many
court systems, criminal cases proceed more slowly
than child protection cases.This often occurs because
defense counsel needs time to prepare and believes
that delay will be an advantage to the defendant. The
fact that criminal proceedings are pending is not suffi-
cient reason to delay the child protection case. Parents
can be offered some protections. In some states, the
law does not permit statements by the parent made
in the child protection proceeding to be used in the
criminal proceeding.216 In states with no such statu-
tory protection, the parent may decide not to make
any statements in or out of court in the child protec-
tion proceeding, but CPS still must prove its case.The
possible prejudice to the parent in having the child
protection case proceed before the criminal case is
outweighed by the prejudice that would attach to the
child who must wait for months and possibly years for
completion of the criminal case before her case can be
heard in juvenile court.

3. Judges should adopt a policy that whenever an adjudi-
catory hearing commences, it will continue to be heard
on successive days until completion.217 Hearings heard
piecemeal create multiple problems for the court, the
attorneys, and the parties. Between hearings memories
fade, new evidence is discovered, and unanticipated
scheduling conflicts arise. Parents become frustrated
with prolonged hearings, and children wait to learn
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about their future. Such a practice can also lead to tragic
results. As one appellate court noted,

This case presents a dramatic example of the
vital importance of timeliness in the early stages
of dependency proceedings.The petitions were
filed in early June 1999, and the minors were
detained. It was not until late September that
the matter was finally concluded with a finding
that the petitions were not meritorious. Thus
for nearly one-third of this year petitioner’s fam-
ily was split apart and doubtless the relation-
ships among family members damaged. DHHS
can and must do better.218

Criminal and civil courts do not permit such delay-
ing procedures—and neither should juvenile depen-
dency courts. Establishing a panel of pro-tem or retired
judges to substitute in emergency situations is one way
of addressing this need.219

4. When a case must be continued, judges should make
the continuance as short as possible, particularly when
the issue is the truth of the petition’s allegations. This
is an extremely challenging issue, but one that can be
effectively addressed with careful planning. The first
problem is that the court calendar (docket) is already
crowded with other cases. The second problem is that
the attorneys, social workers, and parties all have other
obligations. Simply setting a new calendar date can be
one of the most frustrating and complex hearings any
court will encounter. Nevertheless, to “give up” and set
the case out four to five months is a result that will be
detrimental to the child and family.

Court practices around the country offer possible
solutions to this problem.

a. Some courts set aside one day or an afternoon a
week for such emergencies.

b. Some courts have worked with the attorneys
representing the parties to ensure that counsel
is dedicated to one courtroom and, therefore,
always available.

c. Some larger courts have teams of attorneys rep-
resenting parties so that if one team member is
unavailable, the other attorney-member is ready
to proceed.

d. Many courts have hearings to determine the status
of each case before setting the matter for trial (see
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the discussion at VII B 4 infra). Since a trial will
take more time than an uncontested hearing and
court time is a scarce and valuable commodity,
these earlier hearings can explore settlement, deter-
mine the numbers of witnesses and whether any
experts are to be called, exchange expert reports,
indicate how long the attorneys believe it will take
to present their cases, whether some testimony can
be received in a documentary form (or by offer of
proof), what stipulations the parties are prepared to
make, and whether the court needs to make special
accommodations for any witnesses. In other words,
after such a status hearing, the court has a good
knowledge of the time necessary to complete the
adjudication and that there will be no “surprises” to
upset this estimate.

€. Many courts have written local rules outlining
how the court expects the attorneys and parties to
manage their cases. Santa Clara County, California,
offers an example of rules governing juvenile
dependency cases.220

5. Judges should attempt to get at least some decisions
or some work completed on the date of the scheduled
hearing even though some aspects of the case must
be continued. For example, if a report arrives late, ask
the attorneys and parties to read the report and con-
fer about whether the court can proceed even with
late-breaking information. Often the new information
does not bear upon some of the issues that the court
can resolve.

The court can also ask the parties to confer and to
come back the same day, after a few hours or after the
luncheon recess. By stressing the importance of the
timely completion of the legal issues before the court,
the parties may be able to work out an agreement or
agree that the court can make a decision.

6. Courts should implement a practice that the next
court hearing is scheduled before the parties leave the
courtroom.?21 The practice of sending out notices to
inform parties of the next hearing date without know-
ing who is available to attend is inefficient and also runs
the risk of not notifying parties, particularly parents,
who may change addresses.

7. While it may be necessary to take some issues under
advisement to complete legal research and writing before
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issuing a decision, nevertheless judges should work with
all due diligence to render their decisions as soon as
possible. Some state statutes or administrative regula-
tions require that a judge file a decision in certain types
of cases within a time limit,222 and a number of states
require that a judge render a decision within a certain
time period or be subject to consequences.223 In juvenile
dependency cases, the urgency to render timely decisions
within even shorter limits is compelling. With these con-
siderations in mind, many judges rule from the bench or
make their decisions immediately after the trial.

8. Judges should insist that whenever possible, the
disposition hearing should follow directly after comple-
tion of the adjudicatory hearing.224 This can be accom-
plished if the social worker prepares her report for the
adjudicatory hearing and includes recommendations for
the dispositional phase of the case.225 If the case must
be continued for preparation of the social worker's
report, it should be for a short period of time.226

E. Modifying the Court Structure

Some changes have more to do with the structure
of court operations than with what judges should be
doing with individual cases.

1. One Judge/One Family and
Long Judicial Assignments

Presiding judges will achieve better results for chil-
dren and families if they ensure that the court’s case
management policies assign one judicial officer to hear
a case from beginning to end.22” The policy of one-
judge/one-family or direct calendaring ensures that the
same judicial officer will hear a case from shelter care
hearing through the attainment of a permanent plan.228
The judge who hears all matters relating to a child or
family develops expertise about that family, understands
their needs, and can develop a productive working
relationship with them as new problems arise. Issues
that come before the court can be more expeditiously
managed since the judge understands which issues have
been previously litigated, what the parents have done
that brought the child to the attention of the authorities,
and what the plans for the family are.229

Judicial tenure also affects judicial effectiveness. It
takes time for judges to understand the complex juve-
nile dependency system. Judges who remain in the juve-

nile court for extended numbers of years are in a better
position to take control of their dockets and move cases
along expeditiously.230 Long-term assignment to the
juvenile court bench is a recognized best practice by
many policy publications.23!

2. Regular Systems Meetings

Judges should convene regular meetings of all par-
ticipants in the court system, and particularly the Agency
Director, to address issues relating to court improvement
and other administrative issues including the timely reso-
lution of child abuse and neglect cases.232 The issues to
be addressed at these meetings can include all administra-
tive and legal issues relating to delays in the court process
such as notice for hearings, lateness of social worker
reports, transportation of prisoners, location of fathers,
timely appearances by attorneys, and other barriers to
timely completion of hearings.

3. Early Appointment and Involvement of Attorneys

Presiding judges and other court leaders must
ensure that the parents are represented by well-trained,
effective counsel as early as possible in the court pro-
cess and throughout the life of a dependency case.233
Early assignment of counsel can make a significant dif-
ference, particularly if counsel can confer with their
clients before the initial hearing.234 Improved represen-
tation for parents has been demonstrated to reduce the
amount of time children wait to reach permanency.235
Moreover, the reduction in time to complete the shelter
care and adjudicatory hearings can lead to significant
increases in family reunification.230

Judges must also appoint counsel/guardian ad
litem for the child as early as possible in the case.237
The longer the delay in the appointment of counsel,
the longer the delay before court work can commence
and legal issues be resolved. Additionally, court systems
should encourage the creation of attorney teams, serving
designated departments (courtrooms). The team con-
cept enables court business to take place even in the
absence of one attorney since a team member can speak
for the client.238

4. Borrowing from the Civil Courts

Juvenile courts can borrow some of the tech-
niques developed by civil trial court reduction suc-
cesses. These include:
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Time standards, early screening and disposition
of cases, innovative calendaring techniques,
alternative dispute resolution, supportive tech-
nology to track cases and develop manage-
ment information, systems analysis to identify
bottlenecks, procedural changes, enforcement
of deadlines and stringent standards for con-
tinuances, forceful judicial leadership, ongoing
communication with the various agencies and
the bar, case differentiation, discovery controls,
[and] pretrial conferences.239

Congress has passed legislation addressing judicial
accountability regarding timely resolution of cases in the
federal courts.The legislation requires the Director of the
Administrative Office of the United States Courts to pre-
pare a semi-annual report for every federal district judge
and magistrate. The report must identify all motions and
bench trials that have been pending for more than six
months.240

Ideally, time standards and goals should be
incorporated into court rules and made legally
binding upon the court. Serious breaches of
court deadlines should be brought to the atten-
tion of the Chief Judge.241

The Utah state courts keep meticulous records
regarding each judge. One judge was removed from
office for failing to adjudicate juvenile dependency
cases within the statutory time lines.242

F. Policy and Resources

1. Legislatures should consider shorter timelines for
younger children who are the subjects of child protec-
tion proceedings. Several states have recognized the
child development principles reviewed in Section III
and reduced the reunification period for younger chil-
dren.243 In California, six months of reunification ser-
vices are offered to parents of children who are under
three when they enter the child protection system.244
Utah has a similar statute245 as does Colorado.246

2. Legislators and presiding judges must ensure that
juvenile courts have adequate resources to effectively
address delay reduction. While it is true that the steps
outlined above will all have an impact on reducing
delays in the juvenile dependency court, in the most
impacted courts, adequate resources will be necessary
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to complete the task.247 Thus it was necessary for the
Cook County, Illinois, courts to work with state and
local legislators to add 24 hearing officers in the juve-
nile dependency court before the court could reduce
its enormous caseload of over 55,000 children to its
current caseload of under 10,000.248 When the District
of Columbia reformed its juvenile dependency court, it
discovered that the court needed to add a number of
judicial officers.249 The Utah state court system added
five judges statewide to address child welfare needs in
the courts.250

Appellate courts recognize the challenges of the
trial court and encourage them to complete their work
despite overwhelming caseloads.

We are mindful that juvenile court judges, while
diligent and caring, are overworked and doing
their best to juggle ever-increasing caseloads
while suffering grossly inadequate resources.
The current judge in this case, alone, handles
a daily calendar of 40 to 50 cases, including 4
to 5 trials designated as “no time waiver” cases
because the minors are detained outside the
home.While each division of the court is vitally
important to the litigants and to society, there
is no division of greater importance than the
juvenile court, which deals with the sensitive
parent-child relationship and the potential of
horrendous damage to children.251

Viil. THE CHANGING ROLE OF THE JUDGE

If children are going to reach timely permanency,
many courts will have to change the way that busi-
ness is conducted.?52 That responsibility falls to the
judges who run the court and each courtroom therein.
Judges are responsible for outcomes in court, includ-
ing whether cases are heard within statutory timelines.
The changes that are necessary will have to begin with
judicial leadership.253

For some juvenile court judges, the observations
and recommendations in this paper will be familiar. They
have been running their courts efficiently, resolving cases
within state and federal guidelines, and children have
been achieving timely permanency. They understand
that reducing delay involves intense efforts regarding
court administration and the nuts and bolts of everyday
court operations. For others, many of these ideas, while
not foreign, will be frustrating and will be resisted. They
may believe that adopting the suggested approaches to
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caseflow management will turn them into bureaucrats
or administrators and will change their role significantly.
Moreover, they suspect (correctly) that the responsi-
bilities created by adopting the changes suggested above
will create more work and increase job-related pressures
for them, and in particular for the presiding or administra-
tive judge.254 Commentators have pointed out that to be
successful in court management, the judges will have to
work harder and will have to work in teams with court
administrators and other staff.255

This is not a new role for the juvenile court judge.
For over a hundred years juvenile court judges have
broken from the mold of the “neutral magistrate” and
have fulfilled their expanded role as judge, administra-
tor, collaborator, and advocate for the court and the
children and families who appear therein.250 This is a
necessary role for the judge to play if children are to
reach timely permanency.

IX. CONCLUSION

Children are different from adults. Their develop-
ment, their sense of time, and their needs are all dif-
ferent from adults. Sometimes it is difficult for a legal
system created and operated by adults to understand
these truths. Perhaps years ago some court leaders
might have been understandably excused from appre-
ciating and responding to the unique needs of children
before the court. The social and medical sciences had

not provided such a rich literature about children and
their development as we have today. However, there
are no viable excuses today. Today we know that chil-
dren’s special needs are a powerful justification for the
courts to modify their practices to accommodate, or
at least be tailored, to meet those needs. A well-known
state Chief Justice created an entire court reform with
the theme “Through the Eyes of a Child.”257 Her choice
of this phrase was significant—it identified the child’s
needs as paramount when courts improve their proce-
dures and practices.

Judges can and should modify the way that they
do business in their juvenile dependency dockets in
order to address the special needs of children and
families, to follow the law, and to follow the Judicial
Canons of Ethics.We know that it can be done as there
are many examples of court systems that have made
the necessary changes.258 Now, judicial leaders in
every state and every judicial district must take up the
cause and make the necessary changes to fulfill their
judicial responsibilities. They owe that to the children
and families who appear before them.The results will
be more court oversight of dependency matters; more
monitoring of cases as they move through the system,;
better policies and practices; more frequent hearings;
more and better information available to each judge;
and better outcomes for the children and families in
the court system.
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END NOTES

The state court that hears child protection cases is usually
referred to as a juvenile or family court. It is also called
a child protection court, CHINS (Children In Need of
Supervision), CHIPS (Children In Need of Protection),
CINC (Children in Need of Care), and other names. The
term juvenile dependency court or juvenile court will be
used throughout this paper.

42 U.S.C. §§ 675 et.seq. (1980); PL. 96-272.

Leonard Edwards, Improving Implementation of the
Federal Adoption Assistance and Child Welfare Act
of 1980, [hereinafter Improving Implementation] 45
JUVENILE AND FAMILY COURT JOURNAL, 3-28,4 (Summer 1994).

Id. at 16. Moreover, Congress did not appropriate
any monies to help the courts respond to these new
responsibilities. Many state and local courts have had to
request legislative support to add judicial resources in
order to address the additional legal work created by The
Act. See the discussion at VIL-E 2, infra.

One of the principal concerns of the legislatures was the
phenomenon of foster care “drift.”This refers to children
who, once placed in foster care, become lost in the foster
care system, “drifting” from home to home thereafter,
never achieving permanency. See M. Garrison, Why
Terminate Parental Rights?,35 STANFORD Law REVIEW, 423
(1983).

42 U.8.C.§ 675(5)(C)(1989).

“However, there seems to be a growing belief that
Federal statutes, the social work profession, and the
courts sometimes err on the side of protecting the
rights of parents. As a result, too many children are
subjected to long spells in foster care or are returned
to families that reabuse them.” H.R. REP. 105-77, H.R,,
Rep. No. 77, 105t Cong., 15t Session, 1997 U.S.C.C.A.N.
2739, 1997 WL 225672 (Leg. Hist.), at 8; See generally,
Barriers to Adoption: Hearings on S. 104-76 Before
the Subcommittee on Human Resources of the House
Committee on Ways & Means, 104th Cong.,2-5 (1996); H.
Davidson, 33 FaMILY LAW QUARTERLY, 765-782,771 (2000).

“Children are experiencing increasingly longer stays in
foster care...The emerging statistical picture shows that
young children are spending substantial portions of their
childhood in a system that is designed to be temporary.”
H.R. REP. 105-77, id. at 11; During the hearings on ASFA,
David S. Liedermann, Executive Director of the Child
Welfare League of America testified that,
[d]lespite improvements and progress, the nation’s
collective response to abused, neglected and
abandoned children is failing to provide both
protection and permanency for many children.There
are many reasons for this, not the least of which

10

11

12

is the tripling in the number of children reported
abused and neglected since 1980, the failure of state,
Federal and local targeted resources to keep pace
with this rise.
Encouraging Adoption, 1997: Hearings on H.R. 867
Before the Subcommittee on Human Resources of the
Ways and Means Committee, 105th Cong.,36 (1997);U.S.
GOVERNMENT ACCOUNTING OFFICE, FOSTER CARE: STATES’ EARLY
EXPERIENCES IMPLEMENTING THE ADOPTION AND SAFE FAMILIES
AcT, [hereinafter FOSTER CARE: STATES’ EARLY EXPERIENCES],
GAO/HEHS-00-1 (December 1999), at 4.

42 U.S.C. § 675 (5)(E).ASFA also extended the “reasonable
efforts” requirement to include the agency’s attempts to
reach timely permanency after a permanent plan had
been established. 42 U.S.C. § 675 (5)(C);“By contrast, ASFA
set definitive and relatively short timeframes, including
time limits to reunify children with their parents and time-
specific mandates for the filing of petitions to terminate
parental rights.” M. FREUNDLICH & L.-WRIGHT, POST-PERMANENCY
SERVICES, Casey Family Programs, (2003), at 4.

42 US.C. § 675 et. seq. (2007); S. Christian, 1998 State
Legislative Responses to the Adoption and Safe Families
Act of 1997,24 STATE LEGISLATIVE REPORT, 5,(March 1999);“In
response to the passage of ASFA, states enacted their own
enabling legislation and developed administrative policies
and procedures” FOSTER CARE: STATES’ EARLY EXPERIENCES,
op.cit. note 8 at 2.

143 CoNG.REC.S$12,670 (daily ed.Nov.13,1997) (statement
of Rep. Kennelly) (“This legislation we can all agree on
is putting children on a fast track from foster care to
safe and loving and permanent homes.”), Id. at S12,671
(statement of Sen. Rockefeller) (saying the bill would
“move children out of foster care and into adoptive and
other permanent homes more quickly and more safely
than ever before.”); Improving Implementation, op.cit.
note 3, at 4-6. Foster care drift also resulted in more
moves from foster home to foster home and all of the
instability associated with multiple placements; STAFF OF
House COMMITTEE ON Ways & Means, 104™ Cone., 1996
GREEN Book 692 (Comm. Print 1996).

The Congressional intent to end foster care drift and

achieve timely permanency was a primary reason for The

Act as well as for ASFA.
[TThe provision for a dispositional hearing after a
set period of time is I believe, of critical importance.
One of the prime weaknesses of our existing
foster care system is that, once a child enters the
system and remains in it for even a few months,
the child is likely to become “lost” in the system.
Yearly judicial reviews of the child’s placement too
often become perfunctory exercises with little or
no focus upon the difficult question of what the
child’s future placement should be. Foster care, with
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few exceptions, should be a temporary placement;
unfortunately, under our existing system, temporary
foster care becomes a permanent solution for
far too many children. This provision requiring a
dispositional hearing after a child has been in foster
care for a specific time should assist states in making
the difficult, but critical, decisions regarding a foster
child’s long-term placement.
123 CONG. REC. $22684 (daily ed.Aug. 3, 1979), (statement
of Sen. Cranston during Congressional hearings.) Note
that the dispositional hearing referred to by Sen. Cranston
is the hearing that takes place no later than 18 months
(now 12 months) after the child has been removed
from parental custody. This hearing is more commonly
referred to as a permanency planning hearing while the
term “disposition” usually refers to the hearing that takes
place soon after the court has adjudicated the petition
and asserted jurisdiction over the child. See also H.R. Rep.
No. 136, 960 Cong., 15t Session, 50, 1979 (remarks of
Rep. Ullman).

The most recent figure is 517,325 children in foster care.
This is based on the Adoption and Foster Care Analysis and
Reporting System (AFCARS) 2004 data assembled by Dr.
Elliott Smith of Cornell University’s National Data Archive
on Child Abuse and Neglect, ASPE Claims Reports, 2005,
and ACF Budget Reports, 2005. The preliminary estimate
as of September 2006 is 513,000 according to the AFCARS
Report, http://www.acf.dhhs.gov/programs/cb/stats
_research/afcars/statistics/entryexit2005.htm; 534,000 is
the number used by the Pew Commission on Children in
Foster Care, PEw COMMISSION ON CHILDREN IN FOSTER CARE
FOSTERING THE FUTURE: SAFETY, PERMANENCE AND WELL-BEING FOR
CHILDREN IN FOSTER CARE, (2004), at 12, available at www.
pewfostercare.org [hereinafter PEw COMMISSION].

In addition to the considerable federal and state legislative
attention, the work of the Pew Commission (id.) has
given significant national exposure to the plight of foster
children. The Commission has sponsored a number
of national initiatives to improve outcomes for foster
children and asked other national leaders to take action.
“We call, in particular, for forceful leadership from Chief
Justices and state court leadership to ensure that children’s
cases receive high priority.” PEw COMMISSION, id. at 35.The
Conference of Chief Justices (CCJ) and the Conference
of State Court Administrators (COSCA) have also taken
action to improve outcomes for abused and neglected
children. There are far more resolutions adopted by CCJ
on child welfare than any other legal topic addressed by
that organization. (Resolutions 10, 12, 13, 15, 16, 17, 18,
19, 20, 21, 22, 29, 30, and 31).The CCJ and COSCA have
also sponsored two national conferences focusing on
improving outcomes for foster children. http://ccj.ncsc.
dni.us/; NORTH AMERICAN COUNCIL ON ADOPTABLE CHILDREN, A
FRAMEWORK FOR FOSTER CARE REFORM: POLICY AND PRACTICE TO
SHORTEN CHILDREN’S STAYS, (November 1999).
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Nationally, there are approximately 3,000,000 reports of
child abuse or neglect annually. U.S. DEPARTMENT OF HEALTH
AND HUMAN SERVICES, ADMINISTRATION ON CHILDREN, YOUTH AND
FAMILIES, REPORTS FROM THE STATES TO THE NATIONAL CHILD
ABUSE AND NEGLECT DATA SysTEM (1999), at Xi-Xiii.

Technically, child protective services (CPS) and social
service or child welfare agencies serve different purposes.
While both are a part of the executive branch, CPS
responds to child abuse calls and intervenes to protect
children. Social Service and Children’s Service agencies
provide support services to children and families
independent of the protective function. In some states,
one agency performs both functions, while in others
there is a separate child protection and children’s services
agency.Throughout this paper, CPS will be used to refer to
both functions.

Nationally, there are approximately 1,000,000 legal
proceedings instituted on behalf of abused and neglected
children annually, REPORTS FROM THE STATES, op.cit. note 15.

For example, in California, the petition must be filed within
48 hours of removal and the court must hold an initial
hearing within 24 hours of the filing of the petition. CAL.
WELF. & INsT. CODE §§ 309-315 and California Rule of Court
1442, (West 2007); In Virginia, the Emergency Removal
Hearing must take place within 72 hours of removal. VA
CopE §16.1-252. Not all states set the shelter care hearing
in such a short time frame. In Connecticut, the shelter
care hearing can take place up to 20 days from the filing
of the petition. See P. McAvay, Families, Child Remouval
Hearings, and Due Process:A Look at Connecticut’s Law,
19 QuINNIPIAC LAW REVIEW, at 125-168.

McAvay, id.

The NCJFCJ’s Resource Guidelines: Improving Court
Practice in Child Abuse & Neglect Cases recommends
that the court devote one hour to a Shelter Care hearing.
NATIONAL COUNCIL OF JUVENILE AND FAMILY COURT JUDGES,
RESOURCE GUIDELINES: IMPROVING COURT PRACTICE IN CHILD
ABUSE & NEGLECT CASES, (1995), at 42 [hereinafter RESOURCE
GUIDELINES]. A full description of all of the hearings in
child abuse and neglect cases is contained within the
RESOURCE GUIDELINES.

There are some exceptions. In Connecticut, for example, if
the removal is contested, the preliminary hearing can take
place as long as 20 days after the issuance of an ex parte
order giving temporary custody of the child to the state.
CONN. GEN. STAT. § 49b-129.

In California, the adjudication hearing for children removed
from parental care is 15 court days (3 weeks); CAL.WELF. &
InsT. CODE § 334 and Cal. Rule of Court 1447, (West 2007);
Texas mandates that the adjudication be completed within
14 days.Tex. Fam. Copk § 262.001.
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The Alaska legislature has set the time limit at 120 days.
ALASKA STAT. § 47.10.080(a), (West 2007).

New York, Connecticut, and New Jersey are examples.

In Santa Clara County, California, for example, less than 2%
of the petitions filed are dismissed without a true finding.

And in most cases they are. In Santa Clara County, for
example, more than 97% of the petitions filed are sustained
although there may be amendments during the process.

For example, in California, the dispositional hearing must
be held within ten court days (two weeks) from the
conclusion of the jurisdictional hearing. CAL. WELF. & INST.
CoDE § 358, (West 2007).

Verification of this statement is the fact that there are
approximately 500,000 children placed in out-of-home
care under juvenile dependency court jurisdiction in the
United States today. Each of these children was removed
from his or her home and placed in out-of-home care
through a judicial order. “No child enters or leaves foster
care without the approval of the court.” PEW COMMISSION,
op.cit. note 13 at 34.

In re jose V,, (1996) 50 Cal.App.4th 1792, 1799, 58 Cal.
Rptr.2d 684. Further, neither federal nor state laws include
any of these as permanent homes. See also, In re Rosalinda
C, (1993) 16 Cal.App.4th 273.

The six and twelve month reviews are required by federal
law. 42 U.S.C.§ 675 (5)(O).

For example, the Utah Foster Care Citizen Review Board
was established by state law (UCA 78-3g-101-103); In
Nebraska, Foster Care Review Boards are authorized
by state statute, NEB. REv. STAT., § 43-1303(2(d) & (3); In
Arizona, FCRBs were created in 1978 by the Arizona
Legislature, while in Kentucky the Citizen Foster Care
Review Boards were created by the legislature in 1987.
See Ky. Rev. STAT. 620.270. For a discussion of the use of
FCRBs, as well as cautions for judges, see NCJFCJ, CHILD
DEPENDENCY BENCHBOOK, (1994), at 214-217 [hereinafter
DEPENDENCY BENCHBOOK].

42 US.C.§ 675(5)(B).

California law, for example, permits only six months
of family reunification services for children who were
under 3 years of age when they were placed under court
jurisdiction. CaL. WELF. & INsT. CODE § 361.21(e), (West
2007).

The term “legal guardianship” means a judicially
created relationship between child and caretaker
which isintended to be permanent and self-sustaining
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as evidenced by the transfer to the caretaker of
the following parental rights with respect to the
child: protection, education, care and control of the
person, custody of the person, and decision-making.
The term “legal guardian” refers to the caretaker in
such a relationship.

42 U.S.C. § 674(7). Some state legislative schemes do not

provide for guardianship.

“In addition, a significant percentage of the cases involve
older children for whom the Court has found compelling
reasons to plan for an alternative permanent living
arrangement.” DISTRICT OF COLUMBIA, FAMILY COURT ANNUAL
REPORT: FINAL VERSION, (20006), at 51 [hereinafter D.C. FAMILY
COURT REPORT].

As with many aspects of the movement of a child
protection case, state statutes differ on how a termination
of parental rights proceeding will take place. In most
states, there is a separate legal proceeding to determine
whether parental rights will be terminated. In California,
the juvenile dependency court retains jurisdiction over
the next hearing and will determine whether parental
rights will be terminated. See CAL.WELF. & INsT. CODE § 366
et seq., (West 2007).

In California, state law requires that the juvenile court
continue to monitor the progress of the child in relative
care unless the relatives adopt the child or become legal
guardians. In re Rosalinda C., (1993) 16 Cal.App.4th
273.1In other states, state law may permit the case to be
dismissed by the court.

42 US.C.§ 675(5)(E).

An extraordinary writ is a type of emergency appellate
review of the actions of a trial court when the ordinary
appellate process would not provide the necessary relief
in a timely fashion. Writs are utilized in child protection
cases in some states because of the emergency nature
of the proceedings. In other states, the appellate process
is used exclusively to resolve issues decided by the trial
courts. For a comprehensive discussion of appellate
procedures in juvenile court cases see NCJFCJ, JUVENILE
DELINQUENCY GUIDELINES: IMPROVING COURT PRACTICE IN
JUVENILE DELINQUENCY CASES, (2005), at 157-164.

Id. at 161. It should be noted that the appellate and
writ processes are another part of the legal system that
significantly delays permanency for children. Timeframes
for the appellate process are addressed at 162-163.

42 U.S.C.§ 675G3)®

Id.

1d.
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C.Moreno, & K.Bass, A Case for Reform, THE SAN FRANCISCO
CHRONICLE, April 8,2007 at E-5, http://www.sfgate.com/cgi-
bin/article.cgi?file=/c/a/2007/04/08/EDGEBOSDPB1.DTL

J. GOLDSTEIN, A. FREUD, & A. SOLNIT, BEYOND THE BEST INTERESTS
oF THE CHILD, (Free Press, 1973), at 40-42.

Id.

Id.at 41.

Id. at 42.

42 US.C.§ 6755)(®.

705 ILCS 405, 2-14 (a) ILL. Rev. StaT., (Deerings 2007). The
Hawaiian legislature has similar language in its laws:

The legislature finds that prompt identification,
reporting, investigation,services, treatment, adjudica-
tion, and disposition of cases involving children who
have been harmed or are threatened with harm are in
the children’s, their families’,and society’s best interests
because the children are defenseless, exploitable, and
vulnerable.

The policy and purpose of this chapter is to provide
children with prompt and ample protection from the
harms detailed herein, with an opportunity for timely
reconciliation with their families where practicable,
and with timely and appropriate service or permanent
plans so they may develop and mature into responsible,
self-sufficient, law-abiding citizens. The service plan
shall effectuate the child’s remaining in the family home,
when the family home can be immediately made safe
with services, or the child’s returning to a safe family
home.The service plan should be carefully formulated
with the family in a #imely manner. (emphasis added)

Section 587-1, Hawai’i Code Annotated, Child Protective
Act, (West 2007). See also Kentucky law where parties are
assured “prompt and fair hearings,” and “All cases involving
children brought before the court whose cases are under the
jurisdiction of the court shall be granted a speedy hearing...”
KRS § 600.010(g) and KRS § 610.070(1); Some state court
appellate judges make reference to the importance of
timeliness.“There is a speedy hearing provision designed to
minimize a disruption in family unity.”In the Interest of J.P.,
832 A.2d 492 (Pa. Super. 2003) at 495.

Utah law requires adjudication no later than 60 days from
the date of the shelter hearing; Utan CODE ANN. § 78-3a-
308(2), (West 2007); Minnesota statutes mandate that the
trial commence within 60 days of the date of the EPC
Hearing or Admit/Deny Hearing, whichever is earlier
(RJPP 39.02, subd. 1[a]), but the court may extend the
commencement of trial (RJJP 39.02,subd. 2),and trial must
be commenced and completed within 90 days of denial
(RJJP 39.02, subd. 2[b]).The court must issue its decision

52

53

54

55

56

57

58

59

60

61

62

63

within 15 days of trial, although this may be extended for
up to 15 days for good cause (RJPP 39.05, subd. 1); Florida
sets 60 days as the limit a child can be held in a shelter
without an adjudication of dependency, but there are
numerous circumstances that permit the court to continue
that date. FSA Title V, Ch. 39, Part V, § 339.402 (13) & (14),
(West 2007); Wyoming statutes declare the adjudicatory
hearing should be held within 60 days with “good cause”
to delay the hearing, but “in no case” beyond 90 days after
the date the petition is filed. Wyo. STAT.ANN. § 14-3-426 (b),
(West 2007).

Section 432B.530, Michie’s Nevada Revised Statutes
Annotated, (LexisNexis 2003).

Idaho Statutes § 16-1619(1).
ACA 9-27-315(a)(2)(B) and 9-27-327(a)(1)(A).
Virginia Statutes § 16.1-252.

Juv R 29A, Ohio Rules of Juvenile Procedure, Baldwin’s
Obio Revised Code Annotated, (West 2007).

RSA Chapter 169-C:16(d)

MD Code, Article 49D, section 3-815(c)(4) although the
adjudication may be extended for an additional 30 days.

The California legislation permits the adjudicatory hearing
to be set within 30 days if the child remains in parental
care. CAL. WELF. & INsT. CoDE § 334 and California Rules
of Court 1447, (West 2007). The Texas statute permits a
continuance for good cause.Tex. Fam. CODE § 262.001.

42 Pa.CS. § 6335(a); However, there are exceptions if
the child requests a continuance or material evidence is
unavailable.

1d.; In the Interest of ] P,832 A.2d 492 (Pa.Super. Ct. 2003).
Commentators in Pennsylvania state that the court should
make every effort to minimize delay when a child is in
shelter care to reduce trauma to the child, increase the
possibility of reuniting the child with the parents, and
increase the possibility of finding a permanent home; A.
FIELD, PENNSYLVANIA JUDICIAL DESKBOOK: A GUIDE TO STATUTES,
JUDICIAL DECISIONS AND RECOMMENDED PRACTICES FOR CASES
INVOLVING DEPENDENT CHILDREN IN PENNSYLvANIA, 4™H Ep.,
(Juvenile Law Center,2004),at 50.The Pennsylvania statutes
do permit continuances under certain circumstances. See
Pa.CS section 6335()(1),(2).

CAL.WELF. & INsT. CODE, § 352, (West 2007).
Id. The statute concludes that “In no event shall the court

grant continuances that would cause the hearing pursuant
to Section 361 to be completed more than six months after

m Juvenile and Family Court Journal ® Spring 2007 @ Vol. 58, No.2



Judge Leonard P. Edwards

64

65

66

67

68

END NOTES

the hearing pursuant to Section 319.” See also California
Rules of Court 1422 and 1451, (West 2007). Other states
have enacted laws and court rules regarding the granting
of continuances in child protection cases. New Mexico
Children’s Court Rule 10-320 (2007); Minnesota Court
Rule 5.01; Missouri Court Rules 119.10-119-11; District of
Columbia Code § 16-2330.

RESOURCE GUIDELINES, op.cit., note 20 at 47;“[T]ime is of the
essence” Id. at 31 and DEPENDENCY BENCHBOOK, op.cit., note
31 at 201.

RESOURCE GUIDELINES, #d. at 47; “The earlier stages of the
litigation must also occur in a timely manner.”“Courts have
had to make timely litigation a high priority” RESOURCE
GUIDELINES, id. at 14; “But in every case, the court must
assure that progress is being made and the need for quick
action...the ‘child’s sense of time’...is respected,” JUVENILE
JUSTICE, SPRINGFIELD, ILL., FINAL REPORT OF THE ILLINOIS SUPREME
COURT SPECIAL COMMISSION ON THE ADMINISTRATION OF JUSTICE,
ParT I, (1993), at 9.

For example, New York, Connecticut, and New Jersey do
not have statutory or court rules regarding time standards
for the adjudication of juvenile dependency cases.

The District of Columbia Adoptions and Safe Families
Act (D.C.ASFA)(D.C.Code §§ 16-2301 et seq., 2000) sets
105 days to adjudication for a child removed from the
home. And see D.C. FamiLy COURT REPORT, op.cit. note 35
at 43; Alaska statute sets 120 days for the completion of
adjudication; ALASKA STAT. § 47.10.080(a), (West 2007).
Maine statutes also set 120 days for the resolution of
adjudication. Title 22, Subtitle 3, Part 3, Chapter 1071,
Subchapter 4, section 4035 4-A.

E-mail communication from Gregg Halemba, National
Center for Juvenile Justice (copy on file with author).
Several studies support these conclusions. See DAvID
AND LUCILE PACKARD FOUNDATION, BUILDING A BETTER COURT:
MEASURING AND IMPROVING COURT PERFORMANCE AND JUDICIAL
‘WORKLOAD IN CHILD ABUSE AND NEGLECT CASES, (2004), at 17-
18:
Establishing and complying with state and federal
guidelines for timely case processing are also important
court process performance goals. Limiting the time
required to bring litigation to a conclusion limits the
exposure of families to emotionally charged issues
that can have a detrimental effect on children. Long
periods of uncertainty and judicial indecision can put
pressure on children and families, greatly adding to
the strain of foster care....Clearly, the length of time
required to resolve family issues needs to be limited
and reasonable, given the potential harm from delays.
Courts need guideposts to help them determine how
well they are meeting performance goals.

69

70

71

72

73
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NCJECJ, FINAL REPORT: WASHINGTON COURT IMPROVEMENT
PROJECT RE-ASSESSMENT, (2005), at 57 [hereinafter WASHING-
TON COURT IMPROVEMENT].

“It appeared in some instances that judges really had no
choice but to grant continuances grudgingly because
certain tasks must be completed for cases to progress.”
M. Dolce, A Better Day for Children:A Study of Florida’s
Dependency System with Legislative Recommendations,

25 Nova Law REVIEW 547, (Spring 2001), at 610.

ADMINISTRATIVE OFFICE OF THE COURTS, CENTER FOR FAMILIES,
CHILDREN & THE COURTS, CALIFORNIA JUVENILE DEPENDENCY
COURT IMPROVEMENT REASSESSMENT, San Francisco, CA,
[hereinafter CALIFORNIA COURT IMPROVEMENT] 2005, at 3-22
- Table 3.13;A study of the Utah juvenile courts indicated
that the primary reasons for continuances were:(1) defense
counsel not yet appointed/unavailable; (2) scheduling
problems; and (3) witness unavailability. NCJFCJ, AN
EVALUATION OF UTAH COURT IMPROVEMENT PROJECT REFORMS
AND BEST PRACTICES: RESULTS AND RECOMMENDATIONS, (October
2002), at 57-59 [hereinafter UTAH COURT IMPROVEMENT].

ROBERT TOBIN, CREATING THE JUDICIAL BRANCH: THE UNFINISHED
RerorRM, (National Center for State Courts, 1999),at 187-191;
J. SHAMAN, S. LUBET, & J. ALFINI, JUDICIAL CONDUCT AND ETHICS,
(Lexis, 2000), at 177; D. STEELMAN, CASEFLOW MANAGEMENT:
THE HEART OF COURT MANAGEMENT IN THE NEW MILLENNIUM,
(National Center for State Courts, 2000), at xii-Xiii.

TOBIN, 7d. at 187.

The Florida Bar Re: Amendment to Rules of Judicial
Administration, Rule 2.050 (Time Standards), 493 So. 2d
423 (Fla. 1986)(Ehrlich, J., dissenting).

R. Pound, The Causes of Popular Dissatisfaction with
the Administration of Justice, 20 JUDICATURE 178, 182
(1936); Clarence Callender agreed when he wrote that
“the paramount objective of the [early] law was to place
the machinery [of justice] at the disposal of the litigant.”
C. CALLENDER, AMERICAN COURTS, THEIR ORGANIZATION AND
PROCEDURE, (1927) at 222.

As Robert Tobin wrote: “...[C]aseflow management was
a euphemism for assertion of judicial control over the
process of dispute resolution.”TOBIN op.cit.,note 72 at 188.
ABA NATIONAL CONFERENCE OF STATE TRIAL JUDGES, STANDARDS
RELATING TO COURT DELAY REDUCTION, section 2.52 (1984)
[hereinafter STANDARDS] The view of active judicial oversight
of case management is consistent with Canon 3-(8) of
the Code of Judicial Conduct which provides: “A judge
shall dispose of all judicial matters promptly, efficiently,
and fairly,” and Section 2.50 of the ABA STANDARDS which
provides, “the court, not the lawyers or litigants, should
control the pace of litigation.”
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TOBIN, op.cit. note 72 at 223-226. The evolution from
passive adjudicator to active case manager had its critics.
See O. Fiss, The Bureaucratization of the Judiciary, 92
YALE LAW JOURNAL 1442 (1983) and R. Moore, Comment:
Time Standards: Changing the Role of Florida Judges by
Judicial Fiat, 15 FLORIDA STATE UNIVERSITY Law REVIEW 67,
(Spring 1987). As Ernest Friesen wrote:
The study of delay is not the study of inefficiency, but
is the study of the very purposes for which courts
exist.... Justice is lost with the passage of time....No
matter how you look at it, whether it’s a civil or a
criminal matter, time destroys the purposes of the
courts. We study case management because case
management is the way we get rid of the waiting
time, [by] which we control delay, [and by] which we
enhance the purposes of courts. Court management
is what we’re about in controlling delay.
Ernest Friesen, The Delay Problems and the Purposes
of Courts, National Center for State Courts, Caseflow
Management Principles and Practice: How to Succeed in
Justice (Institute for Court Management, videotape, 1991)
cited in STEELMAN, op.cit. note 72.

CONFERENCE OF CHIEF JUSTICES AND CONFERENCE OF STATE
COURT ADMINISTRATORS, NATIONAL TIME STANDARDS FOR CASE
PROCESSING, (1984); ABA, NATIONAL CONFERENCE OF STATE
TRIAL JUDGES, STANDARDS RELATING TO CASEFLOW MANAGEMENT
AND TIME DELAY REDUCTION, (1984).

STANDARDS, 0p.cit. note 76 at 6.

“[Slymbolically it signified that there was another
dimension to judging, a dimension of administrative
responsibility imposed on every judge: he or she was not
only to judge well but to work well,and to do whatever was
necessary to assure that the entire system was functioning
properly” In re Alvino, 100 N.J. 92,494 A. 2d 1014 (1985);
regarding the development of case management in the
federal courts, see J. Resnick, Managerial Judges, 96
HARVARD LAaw REVIEW (1982), at 417-421.

STANDARDS, 0p.cit. note 76 at 6.
DEPENDENCY BENCHBOOK, op.cit. note 31 at 201-227.
RESOURCE GUIDELINES, 0p.cit. note 20.

Two related publications were also influential in stressing
the importance of timely permanency.These were studies
of courts that were demonstrating excellent results for
children through the adoption of best practices including
adherence to time standards. See AMERICAN BAR ASSOCIATION
CENTER ON CHILDREN AND THE LAW, JUDICIAL IMPLEMENTATION
OF PERMANENCY PLANNING REFORM: ONE COURT THAT WORKS,
(1992) [hereinafter ONE COURT THAT WORKS] and M. HARDIN,
H.T. RuBiN, & D.R. BAKER, A SECOND COURT THAT WORKS:

85

86

87

88

89

90
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92

JUDICIAL IMPLEMENTATION OF PERMANENCY PLANNING REFORMS,
(ABA, 1995).

DEPENDENCY BENCHBOOK, op.cit. note 31 at 204;
A court system cannot afford to treat abuse and
neglect, termination of parental rights, and adoption
proceedings as unrelated matters. Judges and court
managers must be prepared from the time children
are removed from their homes and place in shelter
to manage cases not only to ensure prompt progress
toward adjudication and disposition of abuse or
neglect issues but also to provide timely permanency
hearings, termination proceedings and adoption
proceedings.

STEELMAN, op.cit. note 72 at 47.

SHAMAN et al., op.cit. note 72, at 203-204.

The Canons of Judicial Conduct were developed by the
American Bar Association. http://www.abanet.org/cpr/
mcjc/home.html. Each state has adopted its own set of
Canons, although most are closely tied to the ABA’s 1990
version of a Model Code of Judicial Conduct. See SHAMAN
ET AL., Op.cit. note 72, at 3-4.

Canon 3(A)(5) of the 1972 Model Code. In California, the

Canon reads as follows:
“A judge shall diligently discharge the judge’s
administrative responsibilities without bias or
prejudice and maintain professional competence
in judicial administration, and shall cooperate with
other judges and court officials in the administration
of court business.” Canon 3C(1).

“A judge shall dispose of all judicial matters promptly,
efficiently and fairly” 1990 Model Code, Canon 3B(8),
op.cit. note 87.

“A judge shall require staff, court officials and others
subject to the judge’s direction and control to observe the
standards of fidelity and diligence that apply to the judge
and to refrain from manifesting bias or prejudice in the
performance of their official duties.” Canons 3B(2) of the
1972 Model Code and 3C(2) of the 1990 Model Code, id.

Rule 16.01 Purpose, State Court Rules, Chapter 1, W. VA.
CoDE ANN., (West 2007).The time frame contained in the
West Virginia statutes is found at W.VA. CODE ANN. §§ 49-6-1
through 49-6-5;The Rule also cites the ABA Standards that
state “the court, not the lawyers or litigants, should control
the pace of litigation,” and directs circuit courts and their
officers to comply with the rules of court regarding time
standards.

In re Anderson, 2004 UT 7,28,82 P3d 1134, 1151 (2004).
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“Each state” includes the District of Columbia and
Puerto Rico.

CENTER FOR THE STUDY OF SOCIAL POLICY, IMPROVING THE
PERFORMANCE AND OUTCOMES OF CHILD WELFARE THROUGH
STATE PROGRAM IMPROVEMENT PrLANS (PIPS), (2003), at 1-2.

These outcomes are: (1) Reduce recurrence of child abuse
and/or neglect; (2) Reduce the incidence of child abuse
and/or neglect in foster care; (3) Increase permanency
for children in foster care; (4) Reduce time in foster care
to reunification without increasing re-entry; (5) Reduce
time in foster care to adoption; (6) Increase placement
stability; and (7) Reduce placements of young children
in group homes or institutions. U.S. DEPT. OF HEALTH AND
HUMAN SERVICES, ADMINISTRATION FOR CHILDREN AND FAMILIES,
CHILD WELFARE OUTCOMES 2002: ANNUAL REPORT TO CONGRESS:
EXECUTIVE SUMMARY, available at http://www.acf.hhs.gov/
programs/cb/pubs/cwo02/chapters/executive2002.htm.

Financial penalties have been assessed against many
states. The GAO estimated that the financial penalties
thus far range from a total of $91,492 for North Dakota
to $18,244,430 for California. Statement of Cornelia Ashby,
Director, Education,Workforce,and Income Security Issues:
GAO-04-781T, May 13,2004, at 13.

For example, ADMINISTRATION FOR CHILDREN AND FAMILIES,
CHILD WELFARE OUTCOMES 2002: ANNUAL REPORT TO CONGRESS,
(2002). To read this report, one would assume that the
courts were not a part of the child welfare process and
had no bearing on outcomes for children in foster care.

In one comprehensive review of the efforts of six states
to improve outcomes for children through the CFSR/
PIP process, only two states even mentioned judicial
involvement and in each case, the involvement was
minimal. CENTER FOR THE STUDY OF SOCIAL PoLicy, op.cit. note
94 at 57,64.

Id. at 57.

Her official title is Commissioner of the Administration
for Children, Youth and Families in the Administration for
Children and Families, Health and Human Services.

Some of her outreach activities are outlined in her
Testimony of Joan E. Ohl, Commissioner,Administration on
Children, Youth and Families, Administration for Children
and Families, Department of Health and Human Services
before the Committee on Finance, U.S. Senate, May 10,
2000, at 8-11. The ACF has also funded a joint project
through the ABA Center on Children and the Law, the
NCJFCJ and the National Center for State Courts, entitled
the Toolkit Project. One of the components of this project
is to establish and calculate court performance measures.
By focusing on these performance measures in state courts,

102

104

105

the goal is to improve outcomes for children and families
including timely permanency. Additionally, Commissioner
Ohl has made significant efforts to work with the nation’s
juvenile courts collaboratively to achieve the state child
welfare goals. Her office has funded three national
organizations, the ABA, the NCSC, and the NCJFC]J, to work
together to improve court/agency relationships, and her
office has also hired two distinguished retired judges to
meet with state Chief Justices across the nation to impress
upon them the importance of court-agency collaboration.

E. Stawicki, & D. Gunderson, How Long are Minnesota
Children Waiting? (Minnesota Public Radio broadcast,
Feb. 19, 2007); “In New York City, the average length
of stay in foster care is now 4.2 years...” J. Chaifetz,
Listening to Foster Children in Accordance With the Law:
The Failure to Serve Children in State Care, NEW YORK
UNIVERSITY REVIEW OF LAW AND SOCIAL CHANGE, (1999), at 4,
citing materials from Marisol A. v. Giulani, 185 ER.D., 151
(S.D.N.Y. 1999); WASHINGTON COURT IMPROVEMENT REPORT,
op.cit. note 69, at 80. Connecticut is an example of a state
where overwhelming caseloads prevented the juvenile
court from completing the preliminary hearing (shelter
care hearing) within the state statutory time frame. The
Court Improvement Report in 1996 noted that removal
hearings once begun were often not completed for weeks
or months. NATIONAL CHILD WELFARE RESOURCE CENTER FOR
ORGANIZATIONAL IMPROVEMENT, STATE OF CONNECTICUT COURT
IMPROVEMENT PROJECT REPORT (1996) at 39; Philadelphia,
Pennsylvania,is an example of a dependency court that was
not until recently reaching adjudication within statutory
time limits; “Adjudication on cases could be deferred not
for months, but years, and no one could really tell for sure
how many deferred cases there were because these cases
were not consistently recorded in the court’s automated
database.”NATIONAL CENTER FOR JUVENILE JUSTICE, PENNSYLVANIA
COURT IMPROVEMENT PROJECT: ASSESSMENT OF 2001 INITIATIVES
IN THE PHILADELPHIA DEPENDENCY COURT, (2002), at 66
[hereinafter PENNSYLVANIA COURT IMPROVEMENT].

> Dolce, op.cit. note 70 at 576. “Adjudications were not

occurring within twenty-eight days and the Department
was seeking extensions of time to do so.” Id.

“What Courts Need to Measure: 1.Average or median time
from filing of the original petition to adjudication.” D.Will,
A. Hirst, & A. Neustrom, Information Needs in Juvenile
Dependency Court,5 JOURNAL FOR THE CENTER FOR FAMILIES,
CHILDREN & THE COURTS 71, (2004), at 45.

For example, in Florida the time standard is 88 days from
shelter care hearing to disposition for a child in shelter care,
Rule 2.250(a)(1)(F),Florida Rules of Judicial Administration,
(West 2007);in Alaska the time to CINA (Children in Need
of Assistance) adjudication is 120 days. 25 THE ALASKA BAR
RaG, (2001), at 8; in Illinois, the statute requires that the
“adjudicatory hearing shall be commenced within 90
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days of the date of service of process upon the minor,
parents, any guardian and any legal custodian...” 705 ILCS
§ 405/2-14(b), (West 2007); Montana statutes require the
adjudication to be held within 90 days of a show cause
hearing, but, pursuant to section 41-3-437, this date can
be continued if newly discovered evidence, unavoidable
delays, stipulations by the parties pursuant to section
41-3-434, and unforeseen personal emergencies; MONT.
Stat., § 41-3-321, (West 2007); in Nebraska, the statutory
time frame mandates that the adjudication take place
in 90 days (NRS Section 43-278, West 2007). According
to a lead juvenile court judge, some judges grant liberal
continuances beyond that date while in other courts the
trial may start within 90 days, but it has to be continued
because of heavy dockets (e-mail communication with
Judge Douglas Johnson, on file with author).

There are no statutory guidelines for the timing of the
adjudicatory hearing in child protection cases in New
York. One judge from upstate New York indicated that
there is a court rule (outside of New York City) that there
must be a resolution of adjudication within six months.
He stated that the majority of cases are resolved from six
to eight weeks from filing and 95% within six months,
and that there are no consequences for a failure to meet
the six-month time limit. In New York City, the clock does
not start until the respondent first appears. The same
judge indicated that cases may be extended indefinitely
if there are pending criminal charges against one of the
parents (e-mail interview with Judge Dennis Duggan, on
file with author). In Erie County (upstate New York), the
local court developed its own time standards for hearings
(e-mail interview with Judge Sharon Townsend). In New
Jersey, there are no statutory guidelines for the time to
adjudication, either. There is an administrative directive
(non-statutory) requiring the adjudication to take place
within four months of the date of filing of the complaint.
A Newark judge indicates that it is usually within 20 days,
as to the fact finding and dispositional hearing (title 9:6-
8:45) (e-mail communication with Judge Thomas Zampino,
on file with author).

Stawicki et al., op.cit. note 102.

California Court Improvement, op.cit. note 71 at 3-10—3-
13.

CAL.WELF. & INsT. CODE § 334, (West 2007).

WASHINGTON COURT IMPROVEMENT, op.cit. note 69 at 80-81.
RCW 13.34.070, (West 2007).

California law mandates that the jurisdictional hearing take

place 15 court days (three weeks) after the shelter care
hearing; CAL. WELF. & INsT. CODE § 334, (West 2007); Texas

113

114

115

116

117

118

Family Code section 262.001 states that in emergency
removals the “adversary hearing” must take place in 14
days with good cause to extend that time. Participants in
the El Paso Juvenile Court indicate that they have been able
to keep within those time limits for the adjudication.“The
Vermont statute requires a merits (adjudication) hearing
15 days from the date the petition is filed if the child has
been removed (33 VS.A. § 5519) and that a disposition
hearing be held no later than 30 days after adjudication
(33 VS.A. § 5526(b)). However, in 2000, adjudication was
completed within 90 days in only one-half of the abuse/
neglect cases disposed that year” (e-mail from Vermont
Administrative Judge Amy Davenport, on file with author).
Many states have statutes that mandate 60 days: Colorado
(C.RS. § 19-3-501(2) but section 19-3-123 indicates 90
days),lowa (Rule of Civil Procedure 8.11, but the Supreme
Court has indicated that 30 days is best practice), New
Mexico (N.M. Laws § 32A-4-19 - Chapter 15 15.2.1, West
2007), North Carolina (§ 7B-801 et seq,West 2007), Oregon
(ORS 419B.305,West 2007), and Utah (UCA section 78 78-
3a-308,West 2007).The Resource Guidelines recommend
60 days. RESOURCE GUIDELINES, op.cit. note 20 at 47.

1990 Model Code, Canon 3B(8), op.cit. note 87. The
language from the 1972 Model Code, Canon 3(A)(5) is for
judges to “dispose promptly of the business of the court.”

RESOURCE GUIDELINES, op.cit. note 20 at 14. James Payne,
former Presiding Judge of the Marion County (Indiana)
Juvenile Court and now Director of the Indiana Department
of Human Services, stresses the importance of 30-30-30—
the first 30 minutes, the first 30 hours, and the first 30 days
in order to accomplish child protection goals in a timely
fashion.

Id.at 47.

“Court rules or guidelines need to specify a time limit
within which the adjudication must be completed.” Id.;
STEELMAN, op.cit. note 72 at 47.

D. STeEELMAN, J. ArRNOLD, & K. GOTTLIEB, NEW ORLEANS
COLLABORATIVE ON TIMELY ADOPTIONS: REMOVING BARRIERS
TO PROMPT COMPLETION OF CHILD PROTECTION CASES: FINAL
ReporT, (National Center for State Courts, April 1998), at
18-19 [hereinafter NEw ORLEANS FINAL REPORT].

“One means of establishing court control and court
accountability to the public as the use of time standards.”
“A court that cannot move cases is a court that lacks
management credibility and is prone to interference
from outside the judiciary.” TOBIN, op.cit. note 72, at 18;
“Establish mandatory hearings and time frames for
hearings in abuse/neglect cases filed in juvenile court
and address other barriers to permanency in the court
process.”THE JUVENILE COURT IMPROVEMENT PROJECT STEERING
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COMMITTEE, IMPROVING MISSOURI’S COURT PRACTICE IN CHILD
ABUSE AND NEGLECT CASES: 10 RECOMMENDATIONS, (Jefferson
City, MO, January 2000), at iv, 9-11.

The difference between 60 calendar days and 60 court
days is approximately three to four weeks.The DEPENDENCY
BENCHBOOK, op.cit. note 31 recommends 45 days from
removal to completion of adjudication, at 204.

WASHINGTON COURT IMPROVEMENT, 0p.cit. note 69 at 57.
42 U.S.C.§ 675(5)(D).

Vermont offers an example of how the courts can develop
their own standards for the completion of adjudication.
The Vermont Supreme Court recently (2006) adopted
as an Administrative Directive standards for adjudication
of merits and disposition as well as time standards for a
number of other parts of abuse/neglect and delinquency
proceedings including termination of parental rights. These
standards include timelines for “normal” cases (60 days to
completion of adjudication) and for “complex” cases (90
days to completion of adjudication).This is a creative way
to set a flexible standard for trial judges.

In re Anderson, 2004 UT 7,34,82 P3d 1134, 1153 (2004).
Dolce, op.cit. note 70 at 610.

For example in Illinois the period is 90 days. See 705 ILCS
405, section 2-14; In re $.G.214 1ll.Dec. 583,277 Ill.App.3d
803; 661 N.E. 2d 437 (1997). However, the dismissal is
without prejudice.

“Court rules or guidelines need to specify a time limit
within which the adjudication must be completed”
RESOURCE GUIDELINES, op.cit. note 20 at 47. “Ideally, time
standards and goals should be incorporated into court rules
and made legally binding upon the court. Serious breaches
of court deadlines should be brought to the attention of
the Chief Judge,” WASHINGTON COURT IMPROVEMENT, op.cit.
note 69 at 57. See also Pima County discussion infra in
section VII-C, 3.

HARDIN ET AL., op.cit. note 84 at 58.

Refer to the discussion and references in section VII-B, 4.
RESOURCE GUIDELINES, 0p.cit. note 20 at 29-44, 42-43.

1d.

STEELMAN, op.cit. note 72 at 47-8.

On the movement toward group decision making in child

protection cases, see Leonard Edwards & Inger Sagatun-
Edwards, The Transition to Group Decision Making in

133

134

135

136

Child Protection Cases: Obtaining Better Resulls for
Children and Families,58 JUVENILE & FAMILY COURT JOURNAL
1 (Winter 2007).

Evaluations of child protection have been reported in a
number of states. See THE CENTER FOR POLICY RESEARCH,
ALTERNATIVES TO ADJUDICATION IN CHILD ABUSE AND NEGLECT
CASES, EXECUTIVE SUMMARY, (1992); N.Theonnes, Dependency
Mediation: Help for Families and Courts, 51 JUVENILE AND
Famiy COURT JOURNAL 2, (Spring 2000) at 13-22; Leonard
Edwards, Mediation in Child Protection Cases,> JOURNAL
FOR THE CENTER FOR FAMILIES, CHILDREN & THE COURTS, 57-70,
at 62 (2004) [hereinafter Mediation in Child Protection
Cases]; Leonard Edwards et al., Mediation in Juvenile
Dependency Court: Multiple Perspectives, 53 JUVENILE AND
FamiLy COURT JOURNAL 4, (2002), at 52 [hereinafter Multiple
Perspectives]; N. THEONNES & J. PEARSON, MEDIATION IN THE
SANTA CLARA COUNTY DEPENDENCY COURT: A REPORT TO THE
CALIFORNIA LEGISLATURE IN COMPLIANCE WITH SB 1420, (Center
for Policy Research, December 1995), at 31-33 [hereinafter
MEDIATION IN SANTA CLARA]; D.C.FaMILY COURT REPORT, op. cit.
note 35 at 31-2; G. ANDERSON, & P. WHALEN, PERMANENCY
PLANNING MEDIATION PILOT PROGRAM: EVALUATION FINAL
RepORT, (Michigan State University School of Social Work,
Ann Arbor, 2004), available at http://courts.
michigan.gov/scao/resources/publications/reports/
PPMPevaluation2004.pdf.

Mediation in Child Protection Cases, id. at 62.

J. Liebow, The Need for Standardization and Expansion
of Nonadversary Proceedings in Juvenile Dependency
Court With Special Empbasis on Mediation and the Role
of Counsel, 44 JUVENILE AND FAMILY COURT JOURNAL 3, (1993);
N. THEONNES & J. PEARSON, MEDIATION IN FIVE CALIFORNIA
DEPENDENCY COURTS: A CROSS-SITE COMPARISON, (Center For
Policy Research, November 1995) [hereinafter MEDIATION
IN Five CauForRNIA CourTs]; “There is, however, a strong
counterargument that alternative dispute resolution is the
best means of tailoring justice to the nature of each case
to provide more timely and lest costly decisions.” TOBIN,
op.cit. note 72 at 211;“The fourth principle is to maximize
the use of non-adversarial methods of family dispute
resolution.” Robert Page, Family Courts: An Effective
Judicial Approach to the Resolution of Family Disputes,
44 JUVENILE & FAMILY COURT JOURNAL 1, 30 (Winter 1993);
ANDERSON & WHALEN, op.cit. note 133, at 5.

“Conduct mediation as early in process as possible” THE
CENTER FOR PUBLIC PoLicY DISPUTE RESOLUTION, EVALUATION
OF THE CHILDREN’S JUSTICE ACT CHILD PROTECTION SERVICES
MEDIATION PrLot Projects, (University of Texas at Austin
School of Law, November 1998), at 30; K. Olson, Lessons
Learned From a Child Protection Mediation Program.:
If at First You Succeed and Then You Don't..., 41 FAMILY
COURT REVIEW 4, 480-496, 489, (October 2003) [hereinafter
Lessons Learned]; “Most cases do get resolved at the
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pre-trial stage of the process. Difficult issues of proof,
concern for trauma to the family, and recognition of the
likely disposition, may facilitate a settlement, but not
before parties are entrenched in adversarial processes.” J.
‘Wiig, Pre-trial Resolution of Child Protective Proceedings,
(Unpublished manuscript, 1984, Los Angeles, Calif.,
Superior Court, Juvenile Division), cited in N. Theonnes,
Child Protection Mediation: Where We Started, 35 FAmILY
AND CONCILIATION COURTS REVIEW 2, 136-142, 136 (1997),
[hereinafter Where We Started]; SUPERIOR COURT OF THE
DisTRICT OF COLUMBIA, FAMILY COURT 2006 ANNUAL REPORT,
(2006), at 21-23.

137 ANDERSON & WHALEN, op.cit. note 133 at 5-8.

138 Karla Fisher, Neil Vidmar, & Rene Ellis, The Culture of
Battering and the Role of Mediation in Domestic
Violence Cases, 46 SMU Law ReviEw 2117 (1992); ONTARIO
ASSOCIATION OF INTERVAL AND TRANSITION HOUSES, STOP THE
VIOLENCE AGAINST WOMEN, BACKGROUND REPORT, (Toronto,
Ontario, 1989); Nancy Ver Steegh, Yes, No and Maybe:
Informed Decision Making About Divorce Mediation
in the Presence of Domestic Violence, 9 WiLLiAM & MARY
JOURNAL ON WOMEN & Law, 145 (Winter 2004).

139 cal. R. Ct. 5.210(f) and (g), (West 2007); Mediation in
Cbhild Protection Cases, op.cit. note 133 at 62.

140 cal. R. Ct 5.215(f), (West 2007). Other courts have
developed screening tools that are used in different parts
of the country. L. Girdner, Mediation Triage: Screening
Jor Spouse Abuse in Divorce Mediation, 7 MEDIATION
QUARTERLY 365, (Summer 1990).

141 CAL. Fam. CoDE § 3181, (West 2007); Cal. R. Ct. 5.125(g)(D),
(West 2007). In practice, California Family Court Service
mediators use this procedure regularly. One California
county conducted over 1,000 mediations in 2005.(author’s
discussion and e-mail communication with Cathy Harmon,
Manager, Orange County Family Court Services, on file
with author).

142 CalR.Ct.5.215, (West 2007).
143 CaL. Fam. CoDE § 3183(c), (West, 2007).

144 NCJFCJ, MODEL CODE ON DOMESTIC AND FAMILY VIOLENCE
1999.

145 1 section 408(B).

146 J. Kelly, Family Mediation Research:Is There Empirical
Support for the Field?, 22 CONFLICT RESOLUTION
QUARTERLY 3, (Fall-Winter 2004), at 28; B. Davies, & S.
Ralph, Client and Counselor Perceptions of the Process
and Outcomes of Family Court Counselling in Cases
Involving Domestic Violence, 36 FAMILY & CONCILIATION

147

148

149

150

15

iy

152

153

154

CourTs REVIEW 227, (April 1998), at 242; Multiple
Perspectives, op.cit. note 133 at 61.

Mediation in Child Protection Cases, op.cit. note 133
at 62.

L. Edwards, Dependency Court Mediation: The Role of the
Judge, 35 FamiLy AND CONCILIATION COURTS REVIEW 2 (1997),
at 160-163; OFFICE OF THE EXECUTIVE SECRETARY OF THE SUPREME
COURT OF VIRGINIA, CHILD DEPENDENCY REPORT, (November
2002), at 10, 21, available at http://www.courts.state.
va.us/publications/child_dependency_mediation_report.
pdf. [hereinafter VIRGINIA REPORT].

Edwards, id. at 160; “Each site indicated that the main
program challenge was obtaining the endorsement or
‘buy-in, from all the parties necessary to have a successful
child dependency mediation program.” VIRGINIA REPORT,
id. at 17.

Theonnes, op.cit. note 133 at 20.

VIRGINIA REPORT, op.cit. note 148 at 19; Lessons Learned,
op.cit. note 136 at 489.

“Funding for these programs will be a major factor in
developing stable and successful programs for mediation
in dependency cases.” G.Firestone,Dependency Mediation:
Where Do We Go From Here? 35 FAMILY AND CONCILIATION
COURTS REVIEW 2, 223-238, 234 (April 1997); M. Orlando,
Funding Juvenile Dependency Mediation Through
Legislation, 35 FAMILY AND CONCILIATION COURTS REVIEW 2,
196-201 (April 1997);the author has also learned that some
of Michigan’s very successful child protection mediation
programs had to be reduced or cancelled because of a lack
of funding (e-mail from Judge Michael Anderegg, on file
with author).

For example,in 2002, the Los Angeles Juvenile Dependency
Mediation program lost more than one-half of its mediators
due to budget cutbacks. The program went from ten
full-time to four fulltime and one part-time mediator.
This resulted in severe reductions in the capacity of the
program to meet the needs of the court and hundreds of
scheduled mediations were never held. (Communication
with Meghan Wheeler, Director of the Los Angeles Juvenile
Court Mediation Program, on file with author); see
also VIRGINIA REPORT, op.cit. note 148 at 10, and Lessons
Learned, op.cit.,note 136 at 489.

The estimated savings in the San Francisco mediation
program were $2,505 per case. CENTER FOR POLICY
RESEARCH, DEPENDENCY MEDIATION IN THE SAN FRANCISCO
COURTS: EXECUTIVE SUMMARY, (March 1998), at 66; NCJFCJ,
MEDIATION IN CHILD PROTECTION CASES: AN EVALUATION OF THE
‘WASHINGTON, D.C. FAMILY COURT CHILD PROTECTION MEDIATION
PROGRAM, (2005), at 6, 11, 16-17 [hereinafter DC MEDIATION
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EvaLuation]; Theonnes, op.cit. note 133 at 21; MEDIATION IN
Five CALIFORNIA COURTS, op.cit. note 135 at 3-7,12; Edwards,
Mediation in Child Protection Cases, op.cit. note 133 at
63,064.

VIRGINIA REPORT, op.cit. note 148 at 4; In the Arkansas child
protection mediation project, the average time for finding
a permanent placement in mediated cases was 295 days
while in non-mediated cases, it took 553 days, Lessons
Learned, op.cit. note 136 at 489; In Washington, D.C.,
mediated cases completed adjudication on average in 49
days as compared to an average of 86 days for non-mediated
cases, DC MEDIATION EVALUATION, id. at 16; MEDIATION IN FIVE
CALIFORNIA COURTS, op.cit. note 135, at 3-7.

Model Courts are courts selected by the National Council
of Juvenile and Family Court Judges to participate in its
Child Victims Act Model Courts Project. This national
project, funded by the Office of Juvenile Justice and
Delinquency Prevention, was created to promote
improvements in juvenile and family courts handling
civil child abuse and neglect cases. It was inspired by
the publication of the RESOURCE GUIDELINES, op. cit. note 20
and now includes over 30 courts nationwide. Multnomah
County was one of the earliest participants in the Model
Courts program.

NCJEC), The Portland Model Court Expanded Second
Shelter Hearing Process: Evaluating Best Practice
Components of Front-Loading, VI TECHNICAL ASSISTANCE
BULLETIN 3, (July 2002) [hereinafter Portland Model Court].
Hamilton County (Cincinnati), Ohio also uses an expanded
initial hearing with similar results. See ONE COURT THAT
WORKS, op.cit. note 84.

Portland Model Court, id. at 5.
Id. at 6.
RESOURCE GUIDELINES, op.cit. note 20 at 29-44.

The RESOURCE GUIDELINES refer to the hearing as the
“preliminary protective hearing.”

Portland Model Court, op.cit. note 157 at 8.
Id. at 8-9.

This protocol was developed after passage of the “Child
in Need of Protection Amendment Act of 2004, Section
4-1301.02 et. seq., (West 2007). It is fully described in
M. EDWARDS, & K. TINWORTH, FAMILY TEAM MEETING (FTM):
PROCESS, OUTCOME, AND IMPACT EVALUATION, (American
Humane Association, October 2005). FTMs are defined
as “structured planning and decision-making meetings
that use skilled and trained facilitators to engage families,

165

166

167

168

169

170

171

family supports, and professional partners in creating
plans for children’s safety and inlaying the groundwork for
permanency” The legislative history is also discussed at
28-30; FTMs are further described as a court innovation in
D.C. FamiLy COURT REPORT, op.cit. note 35 at 63.

EDWARDS, & TINWORTH, #d. at 2-3.

Family Finding is a philosophy that emphasizes the
importance of family members as a solution to the
problems facing abused and neglected children. Family
Finding stresses the value of extended family members as
a resource for governmental agencies seeking support for
these children.Using advanced technology from 100 to 300
extended family members can be located in a short period
of time. Some of these may be able to provide support,
even a home for the child in question. See generally, B.
Boisvert, G. Brimner, K. Campbell, D. Koenig, J. Rose, & M.
StoneSmith, Who Am 1? Why Family Really Matters, 16
FocaL PoInt 1, 25-27, Spring 2002; Edwards & Sagatun-
Edwards, op.cit. note 132; M. Shirk, Hunting for Grandma,
YourH Topay, February 2006; L. Edwards, Finding Foster
Kids’ Families Must Become Our Mandate, SAN JOSE
MERCURY NEWS, April 14,2005; Loneliest: Children in Foster
Care Being Reunited with Birth Families, CBS News
Transcripts, Dec. 17, 2006; L. Clemetson, Giving Troubled
Families a Say in What's Best for the Children, THE NEw
York TiMEs, Dec. 16, 2006.

The identification of extended family is critical in many
child protection cases. Kinship care often is the best
answer for children who cannot return to their parents.
R. Hegar, The Cultural Roots of Kinship Care, in KINsHIP
FOSTER CARE: POLICY, PRACTICE, AND RESEARCH, (R. Hegar, & M.
Scannapieco, eds., Oxford University Press, 1999).

EDWARDS & TINWORTH, op.cit. note 164 at 23-56.

Chapter 23 of Title 16 of the District of Columbia Official
Code, (a) Section 16-2312 (a)(1)(1) & (a)(2) as amended
by the “Child in Need of Protection Amendment Act of
2004, op.cit. note 164.

EDWARDS & TINWORTH, op.cit. note 164 at 3-5,45-47.

Id. at 3-5; “It has been extremely helpful in pulling
together family members who are willing to share in the
responsibility for keeping children safe and the process
avoids unnecessary removal of children who can be
otherwise safely maintained in the community. We really
like the idea of getting family members involved in the
case on the front end” (e-mail to the author from Judge
Anita Josey-Herring, Supervising Judge, Child Protection
Division, Superior Court, District of Columbia, Dec. 6,
2006, on file with author).
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This is the recommendation of the National Council of
Juvenile and Family Court Judges, DEPENDENCY BENCHBOOK,
op.cit. note 31 at 165-166, 203; and see Leonard Edwards,
Alternatives to Contested Litigation in Child Abuse and
Neglect Cases, Appendix B, RESOURCE GUIDELINES, Op.Cil.
note 20 at 131-133.

G. Halemba, G. Siegel, R. Gunn, & S. Zawacki, The Impact
of Model Court Reform in Arizona on the Processing of
Child Abuse and Neglect Cases, 53 JUVENILE AND FAMILY
COURT JOURNAL, 1-20, at 1 (Summer 2002).

Id. at 3.

Arizona uses the term “preliminary protective hearing.”
Id.at 9.

G. HatemBa, & G. SIEGEL, PIMA COUNTY JUVENILE COURT:
SUMMARY OF FOLLOW-UP ASSESSMENT, (National Center for
Juvenile Justice, 1999) at 13.

Id.

Halemba et al., note 173 at 13-16.

Id at 1.

UtaH COURT IMPROVEMENT op.cit. note 71,at 3-38,3-39, 4-20.
Id. at 4-20 - 4-23.

McAvay, op.cit., note 18 at 164-5.

PENNSYLVANIA COURT IMPROVEMENT, op.cit. note 102 at 13-15.
Evaluations of this process note that it encourages parents
to attend early hearings and keep attending hearings,
identifies relatives as alternatives to placement in substitute
care, helps give children a voice in the proceedings, builds
a foundation for communication and cooperation at the
outset of the proceedings, encourages innovative solutions
to family problems that engage support networks of
relatives, friends and service providers and improves
the relationship between the caseworkers and family
members. Id. at 15.

Id. at 47.

D.C. FamiLy COURT REPORT, op.cit. note 35 at 45.

E-mail from Judge Nancy Salyers (ret.), on file with author.

RJPP 36.02.The conference must be held at least 10 days
prior to the trial (RJPP 36.01).

Settlement conferences shall be held prior to
every contested hearing, unless expressly deemed

190

191

192

193

unnecessary by the judicial officer setting the
contested hearing.The trial attorneys and all parties
shall be present at the settlement conference unless
expressly excused by the Court. Prior to the calling
of the case the parties or their attorneys shall meet
in order to determine the issues to be tried and any
areas of agreement.

SCC Local Juvenile Court Rule IG, Superior Court, Santa

Clara County, 2007.

Accord, NEw ORLEANS FINAL REPORT, op.cit. note 117 at 55.

The court must “establish and control the pace at which
cases proceed...” NEW ORLEANS FINAL REPORT, 7d. at 21.“It is
up to judges to ensure that children reach permanency....
If the judge emphasizes the importance of these cases,
they will reach conclusion and be dismissed from the
system.” Improving Implementation, op.cit. note 3 at 15.
“The two most frequently given strengths pertaining to
the judiciary were:... (2) commitment to timely decision-
making” NCJFC], Judicial Leadership and Judicial
Practice in Child Abuse and Neglect Cases, I1 TECHNICAL
ASSISTANCE BULLETIN 5,(July 1998) at 21 [hereinafter Judicial
Leadership]; STEELMAN, op.cit. note 72,at 47,61.

“Court enforcement of a time limit within which
adjudication must take place compels court clerks,
attorneys, investigators, and social workers to adjust to a
quicker pace of litigation.” RESOURCE GUIDELINES, Op.cit. note
20 at 47;“Judges and all other participants in the juvenile
abuse and neglect process should treat each case as though
it were an emergency.” L. Edwards, Improving Juvenile
Dependency Courts: Twenty-Three Steps, 48 JUVENILE
AND FamiLy COURT JOURNAL 1, 10 (Fall 1997) [hereinafter
Improving Juvenile Dependency Courts].

“...28% believed that poor judicial practices often resulted
in case delays. Specifically, the majority of these specialists
complained that judges are granting continuances much
too often.” Judicial Leadership, op.cit. note 191 at 29.
To have a court that is responsive to the needs of
children and families I am convinced the system must
have: 1. leadership. This must come from judges, but
it can be shared with and can emerge from a working
partnership with social service administration, the bar
(including prosecuting attorneys), and community
(including funders.) But it must have an activist
judiciary” (emphasis in the original).
(Letter to the author from Judge John P. Steketee, former
Chief Judge, Kent County Juvenile Court, April 14, 1997,
on file with author). Several juvenile courts have written
mission statements outlining the goals of their court.The
Cook County Mission Statement has as #1 of its guiding
parameters as “We will not permit children to remain in
foster care due to delay of decisions necessary to achieve
permanency or to bureaucratic concerns.” Cook County
Juvenile Court, Chicago, Illinois Mission Statement, found
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in NCJFCJ, COURT, AGENCY AND COMMUNITY COLLABORATION,
Chapter 2, (2000), worksheets.

“[TThe court, not the lawyers or litigants, should control
the pace of litigation.” Section 2.50, ABA STANDARDS, op.cit.
note 76; And see W. VA. CODE § 49-6-5(a). “The prevalent
view is that the judge most controls the pace of litigation.
About 3 out of 4 corporate counsel, 7 out of 10 public
interest litigators, the majority of plaintiff’s litigators and a
near majority of defense litigators feel that judges are not
forceful enough in their case management.“Study of Louis
Harris and Associates,” found in C. Geyh, Adverse Publicity
as a Means of Reducing Judicial Decision-Making
Delay, 41 CLEVELAND STATE LAw REVIEW 511, at 517.“Court
enforcement of a time limit within which adjudication must
take place compels court clerks, attorneys, investigators,
and social workers to adjust to a quicker pace of litigation.”
RESOURCE GUIDELINES, 0p.cit. note 20 at 47.

NEW ORLEANS FINAL REPORT, op.cit. note 117 at 21.

“Judges should have a complete list of all children over
whom the court has jurisdiction. The list should include
the status of each case and how long it has been in the
system... If the judge emphasizes the importance of these
cases, they will reach conclusion and be dismissed from
the system.” Improving Implementation, op.cit. note 3 at
15.

One judge keeps track of her cases on her own computer,
another has her clerk remind her of cases that are out of
compliance, while still a third uses a “tickler” system to
identify cases that exceed timelines.

198 rudicial Leadership, op.cit. note 191 at 4, 25-34. One

199

200

remedy for controlling the timeliness of court reports is
to sanction social workers for late reports. Judge Michael
Nash, the Presiding Judge of the Los Angeles Juvenile Court,
reports that before 1996 social worker reports were late
in 20%-25% of all cases, thus requiring continuances. He
instituted a program of monetary sanctions for late reports
and reduced the number of late reports to approximately
3.5%. Further, Judge Nash met with the Director of the
Children’s Services agency and informed him what the
contents of a social worker report should be. Once the
agency understood what the court needed in its reports,
the number of cases continued to obtain additional
information was also reduced. His efforts resulted in
reducing the time to adjudication from 143 days to 60
days. (Interview with Judge Michael Nash, on file with
author).

WASHINGTON COURT IMPROVEMENT, op.cit. note 69 at 65.
HARDIN ET AL., op.cit. note 84 at 64;“Time is an important

part of the equation that produces justice.” DEPENDENCY
BENCHBOOK, 0p.cit. note 31 at 201.The Court Improvement

201

202

Program has helped improve the timeliness of court
proceedings. See M. HARDIN, COURT IMPROVEMENT FOR CHILD
ABUSE AND NEGLECT LITIGATION: WHAT NEXT?, (ABA Center on
Children and the Courts, 2003) at 2-3. Some courts have
written timely permanency into their mission and goal
statements.
The mission of the Family Court of the Superior Court
of the District of Columbia is to protect and support
children brought before it, strengthen families in
trouble, provide permanency for children and decide
disputes involving families fairly and expeditiously
while treating all parties with dignity and respect.
GOALS: 1. Make child safety and prompt permanency
the primary considerations in decisions involving
children.
D.C. Famiry COuRT REPORT, op.cit. note 35, at 2.

“Local juvenile courts should closely monitor the granting
of continuances and only grant continuances for good
cause. Reasons must be stated on the record. Good cause
does not include ‘stipulation by the parties’ Attorneys
should be on time for hearings and notify the court when
they are going to be late” Recommendation 3, CALIFORNIA
COURT IMPROVEMENT, op.cit. note 71 at 1-12, 3-8; Judicial
Leadership, op.cit. note 191 at 6;“The juvenile court must
assure that judicial determinations are made in a timely
fashion” 42 U.S.C. § 675 (5)(C) (1989) cited in Improving
Implementation,op.cit. note 3 at 5;found also in RESOURCE
GUIDELINES, op.cit. note 20, Appendix C, at 139-168, 14l;
“The court must have a firm and effective policy on
continuances,” RESOURCE GUIDELINES, op.cit. note 20 at 21;
“Continue and enforce strict no-continuance policies.”
WASHINGTON COURT IMPROVEMENT, 0p. cit. note 69, at 65; UTAH
COURT IMPROVEMENT, op.cit. note 71, at 3-58 - 3-59;
Too often, the system tolerates continuances to
accommodate the schedules of lawyers, case workers
and others, very often without reflection on the harm
that such delay may have on the precious, limited
commodity which we call childhood. Judges can and
must be the gatekeepers of the system.
M. Landrieu, & J. Adams, Jr., On Bebalf of Our Children,
46 LOUISIANA BAR JOURNAL, 469, 472; STEELMAN, op.cit. note
72,at 80.
Judges should make certain that their courts are
well-managed, accessible to the public and safe.
Judges should conduct timely calendars, ensure that
all reports are filed on time, and that all parties are
present, and avoid unnecessary continuances or
delays of court proceedings.
Improving Juvenile Dependency Courts, op.cit. note 192
at 6; DEPENDENCY BENCHBOOK, op.cit. note 31 at 203.

Sitting as a judge, the author has had attorneys come to
court and announce that they understood that the case was
going to be continued and thus had done no preparation
on it. The response from the court has always been that
the court knows of no such “understanding,” that there are
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no continuances without court approval, that the court
expects the attorneys to be prepared, and that some work
might be completed even though there are compelling
reasons for a continuance.

NEw ORLEANS REPORT, op.cit. note 117 at 5; “The court
must not continue a hearing beyond the time set by
statute unless the court determines the continuance is
not contrary to the interest of the child.” California Rule of
Court 5.550(a)(1), (West 2007).

In Minnesota the legislature has mandated that in child
abuse and neglect matters “...hearings may not be
continued or adjourned for more than one week unless
the court makes specific findings that the continuance or
adjournment is in the best interests of the child” MINN.
STAT.ANN. § 260C.163(b).

CAL. WELF. & INsT. CoDE § 352 and California Rule of Court
5.550, (West 2007). In this same statute the legislature
further added “[iln no event shall the court grant
continuances that would cause the hearing pursuant to
Section 361 to be completed more than six months after
the hearing pursuant to Section 319 Of course, one
difficulty is that there is no remedy for a failure to follow
the statutory mandates.

RESOURCE GUIDELINES, op.cit. note 20, at 20.

“Trials should commence on the first date scheduled....
Having reasonably firm trial dates is a key feature of a
successful caseflow management improvement program.”
STEELMAN, op.cit. note 72 at 6-7. One technique to ensure
there is enough judicial time to provide a credible trial
date is to have a “backup judge,” a judge available to hear
a trial if there is an unexpected overload of judicial work.
STEELMAN, #d.,at 10-11.

“The court must also enquire of the child’s mother and of
any other appropriate person present as to the identity
and address of any and all presumed and alleged fathers
of the child;” California Rule of Court 5.668(b),West, 2007;
“[Wlhen a noncustodial parent or putative father is first
notified after efforts to work with the custodial parent
are exhausted, new efforts must be initiated to work
with the noncustodial parent or putative father” RESOURCE
GUIDELINES, op.cit. note 20, at 46. “When noncustodial
parents and putative fathers are brought into the litigation
late, children often remain in foster care longer than
necessary.” RESOURCE GUIDELINES, #d. at 49.

Lack of service of process on parents is noted as a reason
for delay in the District of Columbia. D.C. FAamiLY COURT

REPORT, op.cit. note 35 at 45.

This was the case in Illinois when Judge Nancy Salyers

211

212

213

214

(ret.) took over as Presiding Judge of the Child Protection
Division in 1995. She worked with the Sheriff and the
Clerk to eliminate “slippages” in the noticing process and
eventually went to the state legislature to change the law
so that if due diligence is shown on the original petition,
the court can move directly to the termination of parental
rights hearing, as long at the parents were personally
served the first time (e-mail communication with Judge
Nancy Salyers (ret.), on file with author.)

U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES, WHAT ABOUT
THE DADS?, (2006). The Parent Locator Service has proven
effective in many jurisdictions.

NEW ORLEANS FINAL REPORT, op.cit. note 117 at 51-52.
HARDIN ET AL., 0p.cit. note 84 at 111.

(@) Upon his or her appearance before the court,
each parent or guardian shall designate for the court
his or her permanent mailing address.The court shall
advise each parent or guardian that the designated
mailing address will be used by the court and the
social services agency for notice purposes unless and
until the parent or guardian notifies the court or the
social services agency of a new mailing address in
writing.

CAL.WELF. & INsT. CODE § 316.1,(West 2007).The court form

developed to implement this statute is California Judicial

Council Form JV-140, (West 2007).

215 “Jyvenile court proceedings generally should go forward

when related criminal proceedings are pending. Delays in

adjudication delay progress toward family rehabilitation

and reunification.” RESOURCE GUIDELINES, op.cit. note 20

at 47. In the Interest of J.P,832 A.2d 492 (Pa.Super.Ct.,

2003).
Continuances shall be granted only upon a showing
of good cause and only for that period of time
shown to be necessary by the evidence presented
at the hearing on the motion for the continuance....
Further, neither a pending criminal prosecution nor
family law matter shall be considered in and of itself
as good cause.

CAL.WELF. & INsT. CODE § 352(a), (West 2007).

216 CaL WELF. & INST. CODE § 355.1(f), (West 2007).

217

“It is recommended that the Judicial Council consider
adopting a rule of court requiring that longer dependency
matters be set and heard as a continuous proceeding.”
CALIFORNIA COURT IMPROVEMENT, op.cit. note 71 at 84;
Resource Guidelines, op.cit. note 20 at 51; Jeff M. v
Superior Court, 56 Cal.App.4th 1238 (1997) and Renee
S. v Superior Court, 76 Cal.App.4th 187, 197 (1999);
Continuous Trial Setting in Juvenile Dependency Cases,
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Rule 5.51, Proposed California Rule of Court, copy on file
with author.

Renee S. v Superior Court, id. at 198. Furthermore, it
seems clear that the court should do better.

DEPENDENCY BENCHBOOK, op.cit. note 31 at 203.

Superior Court, County of Santa Clara, Local Rules of Court
and Internal Policies, San Jose, CA 2007.

This is standard practice in the Utah juvenile courts. UTaH
COURT IMPROVEMENT, op.cit. note 71, at 57; NEW ORLEANS
FINAL REPORT, op.cit. note 117 at 53; HARDIN ET AL., op.cit.
note 84 at 110.

In cases involving physical or sexual abuse, the Minnesota
legislature mandates that the court file the decision with
the court administrator “as soon as possible but no later
than 15 days after the matter is submitted to the court.”
Section 263.163(b) MINN. STAT.ANN., (West 2007).

SHAMAN, ET AL.,0p.cit.note 72,at 180-4.For example,in Utah
a trial judge must decide all matters submitted for final
determination within two months of submission. UTaH
CopE § 78-7-25(1). A Utah juvenile dependency court
judge who failed to render timely decisions was removed
from office. In re Anderson, 2004 UT 7, 82 P3d 1134
(2004); In California, a judge must render a decision on a
case taken under advisement within 90 days or his or her
judicial salary will not be paid. Other states have similar
rules, although in some of these attempted legislative
mandates have been overruled as unconstitutional by
the state supreme courts. In North Dakota, where a
court rule states that reporting an overdue case to the
Judicial Qualifications Commission “must be treated as a
complaint against the judge assigned to the case.” North
Dakota Supreme Court Administrative Rule 4(j).

Disposition should occur quickly. Often a decision
on disposition is necessary before significant case
planning can begin.... [B]ut it may be appropriate to
allow the disposition hearing to follow in a bifurcated
manner immediately after the adjudicatory phase of
the process if: () all required reports are available and
have been received by all parties or their attorneys at
least five days in advance of the hearing; and (b) the
judge has had the opportunity to review the reports
after the adjudication.

RESOURCE GUIDELINES, op.cit. note 20 at 55.Also see HARDIN

ET AL., op.cit. note 84 at 110.

This practice is followed in many states. MINN. STAT.
§ 260C.201; See HARDIN ET AL., op.cit. note 84 at 86,
and RESOURCE GUIDELINES, #d. at 55; PENNSYLVANIA COURT
IMPROVEMENT, op.cit. note 102 at 54.

226

227

228

229

230

232

The California statutes mandate that the dispositional
hearing be heard no later than 10 court days after
completion of adjudication if the child has been removed
from parental care. CAL.-WELF. & INsT. CODE § 358, California
Rule of Court 5.686, (West 2007); MINN. STAT. § 260.201,
(West 2007).

RESOURCE GUIDELINES, op.cit. note 20 at 20; PORTLAND MODEL
CoOURT, op.cit. note 157, at 49; “State court leadership
and state court administrators should organize courts so
that dependency cases are heard in dedicated courts or
departments, rather than in departments with jurisdiction
over multiple issues.” PEw COMMISSION, op.cit. note 13, at
44; STEELMAN, op.cit. note 72 at 47; DEPENDENCY BENCHBOOK,
op.cit. note 31 at 203.

RESOURCE GUIDELINES, 7d., at 20, this is standard practice
in most Model Courts including Utah. See UtaH COURT
IMPROVEMENT, op.cit. note 71, at 3-3 - 3-4; See also
PENNSYLVANIA COURT IMPROVEMENT, op.cit. note 102 at 12-13.

Preferably one judicial officer will hear a child welfare
case from start to finish. When more than one judge
hears a case, each successive judge must go back to
the beginning to understand the case’s procedural
and factual history. Having multiple judges hear a case
increases the possibility that facts ill be forgotten. It
reduces accountability. It can turn judicial review
into an exercise of paper movement and can result in
poor judicial decisions concerning the placement of
children.
Improving Implementation, op.cit. note 3 at 13. See also
NORTH AMERICAN COUNCIL ON ADOPTABLE CHILDREN, JEFFERSON
FAaMILY COURT: ONE JUDGE, ONE STAFF, ONE FAMILY, SHORTENING
CHILDREN’S STAYS: INNOVATIVE PERMANENCY PLANNING PROGRAMS,
(April 1997), at 45-48.

Improving Juvenile Dependency Courts, op.cit. note 192
at 5-6; RESOURCE GUIDELINES, op.cit. note 20,at 19; Improving
Implementation, op.cit. note 3 at 149; Leonard Edwards,
The Juvenile Court and the Role of the Juvenile Court
Judge, 43 JUVENILE AND FAMILY COURT JOURNAL 1-43, 36-37
(Spring 1993) [hereinafter The Role of the Juvenile Court
Judgel].

Id.

This has been a recognized best practice for years. “The
court should regularly convene representatives from all
participants in the child welfare system so as to improve
the operations of the system.” NCJFCJ, KEy PRINCIPLES
FOR PERMANENCY PLANNING FOR CHILDREN, #11 (October
1999) [hereinafter KEy PRINCIPLES]; NCJFCJ, COURT, AGENCY
AND COMMUNITY COLLABORATION, (2000); Improving
Implementation, op.cit. note 3 at 18; HARDIN ET AL., op.cit.
note 86 at 109-110; Judge Nancy Salyers (ret.) found that
these meetings were critical to court improvement when
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In re Anderson, 2004 UT 7,26-27,82 P3d 1134, 1150 (2004).

she took over the Cook County Juvenile Court in 1995 and
initiated changes that resulted in a reduction of children
under court supervision from over 55,000 to under
10,000 (e-mail communication from Judge Nancy Salyers
to author; copy on file with author).

“All parties in child welfare proceedings should be
adequately represented by well-trained, culturally
competent and adequately compensated attorneys and/or
guardians ad litem.” KEY PRINCIPLES, id. Improving Juvenile
Dependency Courts, op.cit.note 192 at 7.

“The impact of expedited appointment of counsel is
muted if attorneys fail to contact their clients prior to the
first court appearance.” PENNSYLVANIA COURT IMPROVEMENT,
op.cit. note 102 at 10.

NCJEC], Improving  Parents’ Representation in
Dependency Cases: A Washington State Pilot Program
Evaluation, TECHNICAL ASSISTANCE BRIEF, (2003), at 6-7.

“[Clases in Pilot Sample B that had a previous history with
the court were 6.9 times more likely to have an outcome of
reunification than cases in the Pre-Pilot Sample. Id. at 7.

RESOURCE GUIDELINES, op.cit. note 20 at 22-24; UtaH COURT
IMPROVEMENT, op.cit., note 71, at 9-15; Improving Juvenile
Dependency Courts, op.cit. note 192 at 8. In Santa Clara
County, California, attorneys/guardians ad litem for
children are appointed before the shelter care hearing
so that they can meet and confer with their client before
the initial hearing.Attorneys for the parents are appointed
at the initial hearing; however, they receive copies of the
petition and other documents before that hearing so that
they can meet with their clients and be prepared for the
initial hearing.

The State of Utah and Los Angeles and Santa Clara counties
in California, among many other Model Courts, use this
arrangement. UTAH COURT IMPROVEMENT, op.cit. note 71, at
3-16 - 3-21.

ToBIN, op.cit. note 72, at 188; on the importance of
controlling discovery as a means of case management, see
DEPENDENCY BENCHBOOK, op.cit. note 31, at 203.

18 U.S.C. § 476(2)(1)-(2) (Supp., 11 1990).
WASHINGTON COURT IMPROVEMENT, op.cit. note 69 at 57.

Judge Anderson’s failure to hold the nine adjudication
hearings in a timely manner, and his holding of the
two cases under advisement for a period in excess
of two months, constitutes a pattern of disregard and
indifference to the law and thereby violated Code of
Judicial Conduct 2A, which requires judges to respect
and comply with the law....

243

244

245

246

247

248

249

The law should treat children differently at different
ages. This differential treatment would help assure
that young children do not suffer psychologically or
lose adoption opportunities due to needless delays,
and that older children do not suffer terminations for
which they are not ready and from which they may
not benefit.

R. Gordon, Drifting Through Byzantium: The Promise

and Failure of the Adoption and Safe Families Act of

1997,83 MINNESOTA LAw REVIEW 637,695 (Feb. 1999).

CAL.WELF. & INsT. CODE § 366.21(e), (West 2007). However,
if the court finds there is a substantial probability that the
child may be returned to a parent within six months, the
case will be continued to the 12 month hearing. Id. For
information regarding the special developmental needs
of children from O to 3, see Protecting Children: Children
Birth to Three in Foster Care, 16 AMERICAN HUMANE
ASSOCIATION, CHILDREN’S SERVICES, 1, (2000).

UtaH Copk ANN., Title 78, Part I, Chapter 3A, Part 3, § 78-3a-
311(2)(g), 2007.

CRS 19-1-102(1.6), 2006.

The principal idea behind writing the RESOURCE GUIDELINES,
op.cit. note 20, was to identify the resources necessary
to operate an effective juvenile dependency court. Many
juvenile dependency courts have been inadequately
resourced. In Connecticut, the judicial resources for
hearing juvenile dependency cases were so inadequate
that preliminary removal hearings were taking weeks and
months to complete. When a mother appealed because
the court system could not hear her child’s case within
the statutory timelines, the state took the position that
the delay was justified by the juvenile courts’ inability to
address the high volume of cases before it. See Pamela B.
v Ment, 244 Conn. 296,709 A.2d 1089 (1998).

The 55,000 figure is taken from “In the Best Interests of the
Court, Children Come First: Improvements in the Juvenile
Court System of the Circuit Court of Cook County, Illinois
1989-1997, State Justice Institute, on file in the Circuit
Court of Cook County, Illinois. Judge Salyers sets the
number at 58,000 as of her start-up date of January 1995.
(e-mail from Judge Nancy Salyers (ret.) to author, copy on
file with author).

The District of Columbia added 14 judicial officers, L.
Satterfield, The New District of Columbia Family Court
- Only the Beginning,37 FamiLy Law QUARTERLY (Fall 2003);
D.C. Famiry COURT REPORT, op.cit. note 35 at 431-439. D.C.
Family Court: Additional Actions Should be ITaken to
Fully Implement Its Transition, GAO, GAO-02-584, (May
2002),at 11-12.
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250 E:mail from Judge Sharon McCully of the Salt Lake City
Juvenile Court. In 1994, the Utah legislature created an
entire division of attorneys in the Attorney General’s office
to represent the state in child welfare cases and a statewide
office of guardian ad litem attorneys to represent children
(on file with author).

251 Renee S.v Superior Court, op.cit. note 221 at 195-6 citing
Jeff M. v Superior Court, op.cit. note 221 at 1243.

252 «The fate of foster care children in Louisiana and across
the nation rests, in part, on the ability of our court system
to competently and diligently process child abuse and
neglect cases.” Landrieu & Adams, op.cit. note 201, at 469.

253 Judges must never forget that changes in the juvenile
court must come from them. No one else has the
responsibility for day-to-day operation of the court
progress including adequate representation, ensuring
necessary papers get to all parties, collecting data on
court operations, providing oversight of social service
activities, ensuring that children reach permanency
in a timely fashion and more.True judicial leadership
is the appreciation that in addition to calendar
management other issues must be addressed and that
judges must take responsibility to see that they are.

Judicial Leadership,op.cit. note 191 at 19;NCJFCJ DIVERSION
PROJECT MATRIX, A REPORT FROM FOUR SITES EXAMINING THE
COURT’S ROLE IN DIVERTING FAMILIES FROM TRADITIONAL CHILD
‘WELFARE SERVICES INTO COMMUNITY-BASED PROGRAMS, (1998),
at 6-10.

254 TomIN, op.cit. note 72 at 190.
255 14

256 Tpe Role of the Juvenile Court Judge, op.cit. note 230 at
25-32; California Standard of Judicial Administration 5.40,
(West 2007).

257 Chief Justice Kathleen Blatz of the Minnesota Supreme
Court, now retired, made this phrase famous within court
systems across her state and the country when she led the
creation of The Children’s Justice Initiative: Through the
Eyes of a Child. This statewide judicial branch initiative is
intended to improve outcomes for children in the child
protection system. Other commentators have also used
the phrase; “[TThere is an attitudinal problem that goes
along with the view of the judge as impartial adjudicator—
they need to see the problems from the eyes of the child”
Judicial Leadership,op.cit. note 191 at 30. See also,Bobbe
Bridge, View Foster Care Through Their Eyes, SEATTLEPI.
coMm, May 30,2000, available at http://seattlepi.nwsource.
com/opinion/272000_fostercarebobbe30.html

258 A few examples of the many courts that have made
significant changes to improve their juvenile dependency
courts and to reach timely permanency are Philadelphia
(PENNSYLVANIA COURT IMPROVEMENT op.cit. note 102), The
District of Columbia, (D.C. FaMiLy COURT REPORT, op.cit.
note 35), and the Model Courts mentioned throughout
this paper (see note 156).
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