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ARGUMENT

I. The Court of Appeals erred when it found that Betten was not a consumer of the
subject vehicles based on a dictionary definition of ""consumer" that is markedly
different from the statutory definition.

MCL § 205.97 states that "[e]ach consumer storing, using or otherwise consuming in this
state tangible personal property or services purchased for or subsequently converted to such
purpose or purposes shall be liable for the tax imposed by this act . ..." ! [Emphasis added.] The
Use Tax Act (UTA) contains a legislatively mandated definition of "consumer," that is
applicable to all sections of the Act. That definition provides that a consumer is*:

[T]he person who has purchased tangible personal property or services for

storage, use, or other consumption in this state and includes a person acquiring

tangible personal property if engaged in the business of constructing, altering,

repairing, or improving the real estate of others.

Instead of applying this statutory definition, the Court of Appeals applied the definition of
"consumer” found in Black's Law Dictionary.” This action was directly contrary to this Court's
own precedent and should be reversed in order to avoid conflict with decades of Michigan
ju1risprudence.4

Moreover, the Plaintiff-Appellee's argument that the statutory definition and the
dictionary definition the Court of Appeals used are virtually identical is incorrect and untrue. A

plain reading of both definitions shows marked differences. The dictionary definition is narrow

and restrictive, limiting the label of "consumer" to those who buy goods for personal, family, or

'MCL § 205.92.
2 MCL § 205.92(g).
3 The definition applied by the Court of Appeals states as follows:

A person who buys goods or services for personal, family or household use, with no
intention of resale; a natural person who uses products for personal rather than business
purposes.

* WS Butterfield Theatres Inc v Dep't of Revenue, 353 Mich 345, 349-350; 91 NW2d 269 (1958).



household use, with no intention of resale. The statutory definition encompasses anyone who
buys tangible personal property for storage, use, or consumption in the State of Michigan. The
inclusion of a statutory definition in the UTA fully establishes that the Legislature intended the
statutory definition to apply. Moreover, it is clear that the Legislature similarly intended that
"consumer” would include a broad range of persons, including the Plaintiff-Appellee.
Consequently, the Court of Appeals committed error when it improperly applied a dictionary
definition that confuses the plain meaning of the statute and will lead to incorrect application of

the statute.

II. People v Rodriquez’ and Corporate Flight v Dep't of Tl reasury’® pre-date 2002 PA 110,
which provided additional legislative guidance regarding use tax exemptions.

This Court's decision in People v Rodriquez pre-dates 2002 PA 110.” Similarly,
Corporate Flight v Dep't of Treasury involved tax years prior to the effective date of 2002 PA
110.8 2002 PA 110 provided much-needed guidance regarding the Legislature's intent with
regard to exemptions from use tax. Prior to the enactment of 2002 PA 110, the Courts indicated
frustration with proper application of the use tax exemptions and their interplay with the
conversion language of MCL § 205.97°. By way of the Legislature's provision for the tax base
of vehicles not exempt under the resale exemption in 2002 PA 110, the Legislature made clear its
position that not all tangible personal property that is eventually resold is exempt from use tax.
This Legislative mandate supports the Department of Treasury's interpretation of the conversion

language in MCL § 205.97.

> People v Rodriquez, 463 Mich 466; 620 NW2d 13 (2000).

¢ Corporate Flight Inc v Dep't of Treasury, 469 Mich 852; 666 NW2d 665 (2003).

7 People v Rodriquez, 463 Mich 466; 620 NW2d 13 (2000).

¥ Corporate Flight Inc v Dep't of Treasury, 469 Mich 852; 666 NW2d 665 (2003).

? Crown Motors of Charlevoix LTD v Dep't of Treasury, unpublished Opinion per curiam of the
Court of Appeals, decided November 4, 2003 (Docket No. 240555).



If the Legislature intended that all tangible personal property that is eventually resold
would be exempt under the resale exemption, then there would be no need for 2002 PA 110.
Likewise, there would be no need for the conversion language found in MCL § 205.97. Nor
would there be a need for numerous other exemptions that involve tangible personal property
that will certainly be resold at some point in the future. It is preposterous to argue that the
Legislature intended the language of its own statutes to be meaningless, or to render its own
statutes nugatory. Since the earlier decisions to which the Plaintiff-Appellee cites, the
Legislature has clarified the law on this issue, and the Legislature's mandate should be given

effect.
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CONCLUSION

This Court should grant leave to appeal this issue, and give proper weight to the plain
meaning of MCL § 205.97 to prevent confusion and misapplication of the Use Tax Act.
Furthermore, granting leave to appeal will allow this Court to give proper weight to other
statutory exemptions that are rendered nugatory by the Court of Appeals opinion.

Therefore, for the reasons detailed in this Application for Leave to Appeal, this Court
should grant the Department leave to appeal the Court of Appeals decision, or issue a peremptory

order pursuant to MCR 7.302(G)(1) reversing the decision of the Court of Appeals.



RELIEF SOUGHT

The Defendant-Appellant, Michigan Department of Treasury, requests this Honorable

Court grant leave to appeal or, alternatively, peremptorily reverse the Court of Appeals opinion

with regard to the effect of MCL § 205.97 on the Plaintiff-Appellee and hold that the Plaintiff-

Appellee was a consumer of the subject vehicles and is liable for use tax.

Dated: December 11, 2006
2004013085C/Betten/Reply Brief
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STATE OF MICHIGAN )
) ss.
COUNTY OF INGHAM )

Michele Lemmon, being duly sworn, deposes and says that on December 11,
2006, she served a copy of Defendant-Appellant’s Brief in Reply to Brief in Opposition
to Application for Leave to Appeal upon the following by depositing the same in a
receptacle of the United States Post Office in the City of Lansing, Michigan, enclosed in
an envelope bearing postage fully prepaid, plainly addressed as follows:

Michael H. Perry

Fraser Trebilcock Davis & Dunlap, P.C.
124 W. Allegan, Suite 1000

Lansing, M148933

Michle L. Lmon
Subscribed and sworn to before

me this 11" day of December, 2006.
o W)

G Hu WY Sxe

Phyllis!f Ried, Notary Public

Ingham County, Michigan

My commission expires: 10/24 /07
2004013085C /Betten /POS2
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