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RE: ADM File No. 2011-05 - Proposed Amenclments of Rules 1..1., i..2, L.3, \.4,1.5,1..6,1,.7,
1.9,1.13,1.14,1.16,1.17,3.2,4.1,4.3,5.2and 8.4 of the Michigan Rules of Professional
Conduct

Deat Clerk Davis:

At its June 1'0,2011, meeting, the Board of Commissioners of the State Bar of Michigan
considered the above rule amendments published for cornment. The Board of Cornmissioners
\¡oted Lrnanifirously to adopt the positron and coffiments of the State Bar's Standing Committee
on Professional Ethics, as expressed in the attached merrrorandulrì, as the position of the State
Bar. The position of the Standrng Comrnittee itself was unanimous. \X/hile the Board does not
categorically reject the concept of elevaung language from comment to rule status, it beheves that
the package published for comment inftoduces arnbiguities and inconsistencies into the
Michigan Rules of Professional Conduct rather than clari$rrng them.

Because of the breadth and detail of the Standrng Committee's position, which the Bar has
adoptecl as its own, I would like to offer you in this instance bacþound on the mernbers of the
Standing Comrrrittee who unanirnously arrived at this position. Collectively, the corrlrnittee
mernbers have more than fifty years' experience on the corrur.ittee and include representatives
from latge and srnall fúms, a state and federal prosecutor, a solo practrtionet, and two full-ume
law professors. Several membeÍs have professional ethics as the exclusive or pnmary focus of
theu'legal work. Thejr narrres and professional affiliauons are ptovided as an attachment.

I rvould like to temind the Coutt that the ongoing posiuon of the State Bar on desrable changes
to the MRPC, including changes to rules within the package published for cornrnent under AÓnf
2011-05, continues to be the cumulative set of positions adopted by the Representative Assembly
of the State Bar of Michigan in November2003,May 2005, and March 2010.

We thank the Court for its publication of the proposed amendrnent. Please contact me with any
further questions.

Sincerely,

M

Janet I(. \X/elch
Executive Dilector

Anne Boomer, Admrrusftative Counsel, Michigan Supreme Court
W. Anthony Jenkins, President



MEMORANDUM

TO: Pul¡lic Policy, Lnage, and Idenuty Comrnittee

FROM: Standing Cornmirtee on Professional Ethics

DATE: May 25,2011

RE: ADM File No. 20ll-05 - Ptoposed Amendments of Rules 7.7,1.2,1.3,1.4,1.5,
7.6,'1..7,1.9,1.13,1.14,'1,.76,1.17,3.2, 4.1, 4.3, 5.2 and,8.4 of the Michigan Rules
of Professional Conduct

The State Bar of Michigan Standing Comrnittee on Professional Ethics (the "Committee") ffìet on
Friday, May 1'3,201'1', at a specially-called meeting in order to review and vote to take positions on
proposed changes to the Michigan Rules of Professional Conduct (the "Rules") reflectecl in ADM
File No. 201'1-05. Except where noted, all votes were unanirnous by the quorum of eight members
present at the meeting.

General Comments:

The proposed amendments contemplate moving portions of language currently in the commentâr)¡
into the Rules, taking language that is cuttently intended as guidance and transforming it into
language for the breach of which a lawyer can be disciplined. The Committee believes such an
apptoach would be unique âmong all of the jutisdictions that have adopted sorne version of the
ABA lvlodel Rules and, if enacted, would magnify the extent ro which Michigan's rules differ from
the ÂBA Model Rules, thereby simultaneously marginalizing the utility of Michigan's case law
construing its tr-rles fot application elsewhete and diminishing the usefulness of other jurisdictions'
jutisprudence in Mrchigan in this area. In addiuon, in some instances wherc portions of
comlTìentaty on a subject have been carved out and placed in the rule, the language that remains in
the cor¡mentary has been rendeted less clear and less helpful by the deletions.

Where the Court adopts proposed changes, the Committee suggests that close attention be given to
whether e¿ch statement is intended to be directive or rnerely suggestive. Because the commentary is
intended as advisory, it uses "should" and "should not" rather than "shall" and "shall not," which
language cleady reflects cornpulsory statements. Moving "shouid" and "should not" language into
the Rules creâtes an uucettainty about whether the statement is intended as mandatorl, or advisory.
To the extent that the Court intends a mandatory statement or prohibition, the worcls "should" and
"should not" should be changed to "shall" and "shall not." "May not" creâtes a similar ambiguity
and should be replaced with "must not" if the statement is intended as mandatory.



Snecific Comments:

Rule 1.1 Competence

Comnrent: The Comrnittee opposes the proposed amencLnent.

Iìationale: Tl-ie Cotnrnittee believes the proposed language is intendecl to create an exception to the
geuctal reqttiremeuts of cotnpeteuce and prepâratio11 adequate to the circumstânces, br-rt because the
terrn "emergeoclr" is not clefìnecl and wotcl "should" râther tharr "shall" is r-rsed, the proposed rule
cl'ianse is like\' to create confusion.

Sttggcsled altcrnatir.e: If the Court aclopts tire proposecl amendrnent, the Comrnittee suggests in
place of tl-re proposed sentence iusertion of the foilowing language (taken fror¡r the third paragraph
of the comrnentâr)r:

reasorì^bh' ucccssÍtrv in thc circlunstanccs.

Rule 1.2 Scope of Representation

Cormnent: 'fhe Comr¡rittee opposes the proposed amendrnent.

Iìationale: Because the ptoposed language pertains to cornmunication berwee¡ la$,1rs¡ a¡d clie¡t, it
r.voulcl be better placecl, if at all, in Rule 1.4. The Comnrittee believes the language is confusing ancl
cìoes uot provicle suffìcient guidance to educate about what is being proscribecl. In additiorr,
adoption of the aclditional patagraph would rnark a further departure from the l\BA Nloclel Rule.

Rule 1.3 Diligence

Cornrnent: f-he Comr¡rittee opposes the proposed amendment.

Rationale: -fhe arnenclment pertains to communication between the lar.rlrer and c[ent which is
better acldressecl by Iìule 1.4 and would represent a further departure from the ABA lvloclel Rule.
The ptoposed language originates frorn a comlrrentâry paragraph addressins when an existirg
teptesentation cottt'/ucle¡ and yet as incorporated in the Rr-rle would seem to impact when a client-
lar'vyer relationship is e.çtabli.çhed. If the intent is to place the lawyer in control of declaring when a

client-lar.vyer telationship exists and edging toward a requirement thât such a declaration be in
rvrititrs in order for sr-rch a relationship to exist, it woulcl rnârk a major shift irr the Rr-rles.

I-Icretofore, the lì-rles have been silent about what establishes a la',vyer-client relationship, lear.ing
that qr-restion to substautive law to determine based upon individual circumstances in a given case.

If r,vhat's intended is simply noting an abiJity to limit the scope of representation, the langr.rage rvor.rld
bc rnore appropriate in Rule 1.2.



Rule 1..4 Communication

Cornrnent: The Committee opposes the proposed ar¡endrnent.

Rationale: The proposed language is too broad as it generally refers to withholcling "infotrnation,,
ftorn the clieut, a term that is not defìned or quaìifìed, therebl' giving no guiclance about what types
of iuformatioll cannot be withheld. Addrtionally, tl-ris langr-rage rnay conflict with the latitude
afforcied a lawyer in Rule 1.2(a) ("A lawyet does not violate this rr.rle by acceclinu to reasonable
reqllests of opposing counsel that do not prejudice the rights of the client. . ."), which would seelTr to
irnpl¡' all ability to take such steps without obtainrng client consent in aclv¿nce.

Sr-rggcsted altenative: If enacted, the word "solely" or "olrly" shoulcl l¡e insertecl betwecu the word
"client" and the word "to" because there could l¡e instances where the lawyer's conduct in
withholcling infortnation lna)¡ sel.ve the client's interests as well as the lawyer's interest.

Rule 1.5 Fees

Comr¡ent: 'lhe Commlttee opposes the proposecl amendment, b1, ¿ vote of 6 to 2.

lìationale: The first sentellce rrray conflict wrth a lawyer's abiliq, to linrrt the scope of tepresentation
as ar-rthotizecl by Rule 1.2. The meaning of uelv paragtaph (b) is unclear as several terlrrs âre not
clefiuccl and, âs a result, are ltke\r to creâte confusion.

Rule 1.6 Confidentiality of Information

Colrrrnent: The Comrnittee opposes the proposed amendment of the rule, but approves in the
colrrlnentary strikrng the fìtst sentence of the second paragraph under the heading "Withclrawal."

llationale: The prol>osecl sentence inserted before paragraph (c) creates confi-rsior-r ìr), ,rot cross-
referencing exceptions included in other n-rles besides Rule 1.6, including Rules 1.13 ancl 3.3. The
Ftrst llaragrapl-r in the coltttrìentâry undet the heacling "Dispute Concerning Law1,e1'5 Concluct" as

Presently writteu provides useful guidance about how to lirnit disclosure to r.vhat is reasonably
llccessâry to thwart the harm that would result from nonclisclosure. However, placing a portion of
that lanur-rage in paragraph (c)(5) woulcl likely create confusion.

Suggestecl alternative: The Cornmittee would insert the 'uvord "reasonably" berween "scctets" ancl
"uecessatl"'in the first line of patagraph (c)(5) and delete the proposed second senrence.

Rule L.7 Conflict of Interest: Genetal Rule

Cornrnent: Tl-re Committee opposes the proposecl arneudrnent.

lìauonale: fhe proposed langr-rage is unnecessaq'and conftrsing. The proposed paragraph (c) r,rses

thc ttclv phrase "busiuess intetests" without defìning it, leaving unansweLed hor.v this differs frorn
thc larvl's¡'5 "owlt interests" already used in paragraph (b). ¡\lso undefinecl is rvhat is rneant by
"affect" the lawyer's representâtion of a client. Where representation of rnultiple clients in a single



lnatter takes place in a ctiminal setting, the proposed paragraph (d) adds the adclirional requirement
of a "minimal" adverse effect to the requisites that already exist in paragraphs (b)(f) and (2) without
giving guidance about what a "rninimal" adverse effect is.

Suggcstecl alternative: If paragraph (c) is adoptecl, consider inserting "adversely" between .,to,, ând
"effect."

Rule 1.9 Conflict of Intetest: Formet Client

Cor¡rnent: The Commlttee opposes the proposed amendment.

Rationale: The language to be included in proposed new pâragraphs (c) and (e) pertains ro
procedr,rral matters - specifically, who would carry the burden of proof in a motion to disqualify a

lawyer and how a judge should handle a motion to disqualify predicated o1r an imputed
disqr,ralifìcatron resulting from a lawyer's move from one fìrr¡ to another. The Comrnittee beìieves
thesc t¡atters should be addressed, if at all, in cotrrt rules pertaining to motions to disquali$r.

Rule L.13 Otganization as Client

Commeut: The Comrnittee agrees with the concept of including a reference to a governmental
organiztrtion but opposes amending the Rule to include the proposed sentence in paragtaph (a) and
the new paragraph þ).

Radonale: The additional language proposed to be added in paragraph (a) is unnecessalT in rhe
seuse that Rule 1.2(a) addresses communication with a client pertaining to decisionmaking. The
lì-ule as writteu cleady comtnunicates the lawyer's du$ ro governmental clients. The second
scntence of new paragraph (b) provides uo guidance about wirat is requt'ed or what is proscribed.

Sr'rggested alternative: The Committee proposes to include the phrase "including a governmental
organization" in the fìrst sentence of ¡>aragraph (a) after the word "organization."

Rule 1.1,4 Client Under a Disability

Comrrrent: The Committee opposes the proposed amendment.

Ratjorrale: The proposed new paragraph (c) as worded is contrary to the legal c{uties of a fìduciary
r-rnder existing Michigan law ancl does not reflect the current state of the law tegarding persons with
clisabilitles. Such phrases as "should ordinarily," "often must act," and "may have an obligation" do
not give clear guidance about what is required or what is proscribed.



Rule 1.15 Safekeeping Property

Comment: 'Ihe Cornrnittee opposes the proposed amendr¡ent.

Rationale: The proposed amendment to parâgrnph (g) is unclear. If the hatm sought to be rectifìed
is ptcveuting delay, Rule 1.15(b)(3) aL'eady requires prompt clelivery ancl rendering a fi-rll accounting
Ltpolr request. The cotntnentaÐr íts written provides heþfr-rl guidance.

Rule 1.16 Declining or Terminating Representation

Cc¡rnt-neut: The Commlttee opposes the proposed amendments to paragraphs (a), (c), and (c1).

lìatic¡naie: -fhe proposecl amendments are alreacìy addressed elsewhere in the Rules. -fl're language
should rernair-r in the corrrnentâry for guidance.

Rule 1.17 Sale of Law Practice

Commeut: 'Ihe Committee agrees with the proposed amendrnent with the follor.ving r¡oclifìcations:
(1) clrange "patricipaling" at the beginning of the fìrst ne'"v sentence to "sell or purchase," ancl (2)

clclcte ll-rc last nerv sentence that begins with "þ]owever."

Rationale: ljor the lrrost part, the proposed ianguage serves to clatify the ethical cluties of larvyers

rviren sellirrg or bulting a law practice. However, use of the rvotcl "participating" i¡ the fìrst sentence
ma¡r c¡s^¡. cc¡nfusiot-t and, therefore, encompass conduct that cloes not pertain to the acrual "sale"
or "pruchase" of 

^ 
law practice. The language of the Rule makes it clear that it pertains to the sale

or purchase of a lawpractice and that the individual, piecerneal sale of individual fìles is not ethically
petmissible. 'I'he last sentence of the proposed language should rernain in the comlrrentâry for
gr-ridance.

Rule 3.2 Expediting Litigation

Cornment: T'he Cornmittee opposes the proposed amendment.

lìationale: The langr"rage of the Rule is clear and already preclucles "deIty" for the mere purpose of
dela¡'. l'he first ptoposed sentence ma)r conflict with Rule 1.2(a) ("-A lar.vyer does not violate this
rule by acceding to reasonable requests of opposirrg counsel that do not prejudice the rights of the
client..."). The second proposed sentence provicles no guidance about what the import is of
cleterrnining that clelay in litigation is not a "legiúmate interest" of a client. The langr-rage of the
comlnentary to the Rule should remaiu unchangecl as it provides useful guidance.

Rule 4.1 Truthfulness in Statements to Others

Cor¡rnent: Thc Cornrnittee opposes the proposed arnencLnent.

l.ìationale: The ptoposecl language fails to address circumstances where silence is required by other
Rr,rles, such as Rule 1.6, and provides no guidance about',vhen silence would be cleernecl equivalent

5



to tnaliit-tE â statcrnent. 'I-hc aclditlon of this language woulcl rendet Michigan's rr-rle uniquc alTrongst
thc jur:isdictious that have adopted a version of the ABA Nlodel Rules.

Sugélcstecì alternative: 'Ihe Cornmittee proposes the Court consider the adop[ion of the ,\B¡\ Nloclel
lìLLle'1.1, r.vhich inclucles âs â pâi:âgraph (a) the cLrrrent langr-rage in Michigan's Rule 4.1 ancl a

1>aragraph (b) that articulates when failures to disclose are prohibited and cross-references Iìule 1.6:

In thc coLrrse of representing a client a larvyer shall not llrowingly:

þ) rnalie a false statement of rnaterial fact or law to a third Þetsonl or

Rule 4.3 Dealing With an lJnrepresented Person

Comrnent: The Committee opposes the proposed arnendment.

lìrtronale: Thc proposed new paragraph (a) is overbroad as it appears to encompâss llrore than legal
aclrrice.

Suggested alternative: The Cotntnittee proposes the Court consider the adoption of rhe AB¡\ Model
Rule 4.3, r.vhich inclucles the concept of not giving legal adr.ice to Lrnrepresentecl persor-rs:

In dealinE on behalf of a client with a persolr who is not represented by counsel, a la$,1rs¡

shall r-iot stâtc or irnply that the lawyer is disinterested. When the lawver knows or reasonablv

bcing in conflict with the interests of the client.

Rule 5.2 Responsibilities of a SubotdinateLawyer

Cornment: -fhe Commlttee opposes the proposed amendment.

Ratiotrale: Becattse it speaks about the slrpervisor's âssumptiorl of tesponsibility as an oprion by
Ltsittg "ua1'," the proposed language could be construed as i-rappropriately lessening the superwising
larvyer's ethical cluq, ¡q a subordiuate lawyer that is articulatecl in the existing Rule 5.1(c).

Sr"rggestccl alternative: The Cornmittee recommends that, to the extent clarifying language is needed,
it be aclclecl to Rule 5.1, which describes the ethical duties of â pârtner or supervisorylawyer.



Rule 8.4 Misconduct

Cornrnent: The Cornmlttee opposes the proposed amendment.

Rationale: The proposed language refers to "legal" rather than

rvho hold public offìces. The phrase "legal responsibilities" is

no guidance about what is required or proscribed. While the

language shor-rld not be included in the Rules.

"ethical" responsibilities of lar'4's¡5

vague and the entire scntellce givcs

stâteffient itself may be true, such
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