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Amendments of Rules 3.1, 3.3, 3.4, 3.5, 3.6,  
5.5, and 8.5 of the Michigan Rules of  
Professional Conduct and Adoption of  
New Rules 2.4, 5.7, and 6.6 of the  
Michigan Rules of Professional Conduct 
       
 
 On order of the Court, notice of the proposed changes and an opportunity for 
comment in writing and at a public hearing having been provided, and consideration 
having been given to the comments received, the following amendments of Rules 3.1, 
3.3, 3.4, 3.5, 3.6, 5.5, and 8.5 of the Michigan Rules of Professional Conduct and new 
Rules 2.4, 5.7, and 6.6 of the Michigan Rules of Professional Conduct are adopted, 
effective January 1, 2011.   
 

[Additions are indicated by underlining and deletions are indicated by strikeover.  New 
Rules 2.4, 5.7, and 6.6 contain no underlining or strikeover.] 

 
Rule 2.4  Lawyer Serving as Third-Party Neutral  
 
(a) A lawyer serves as a third-party neutral when the lawyer assists two or more 

persons who are not clients of the lawyer to reach a resolution of a dispute or other 
matter that has arisen between them.  Service as a third-party neutral may include 
service as an arbitrator, a mediator, or in such other capacity as will enable the 
lawyer to assist the parties to resolve the matter. 

 
(b) A lawyer serving as a third-party neutral must inform unrepresented parties that 

the lawyer is not representing them.  When the lawyer knows or reasonably should 
know that a party does not understand the lawyer’s role in the matter, the lawyer 
must explain the difference between the lawyer’s role as a third-party neutral and a 
lawyer’s role as one who represents a client. 

 
Comment 
 

Alternative dispute resolution has become a substantial part of the civil justice 
system.  Aside from representing clients in dispute-resolution processes, lawyers often 
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serve as third-party neutrals.  A third-party neutral is a person, such as a mediator, an 
arbitrator, a conciliator, or an evaluator, who assists the parties, represented or 
unrepresented, in the resolution of a dispute or in the arrangement of a transaction.  
Whether a third-party neutral serves primarily as a facilitator, an evaluator, or a 
decision maker depends on the particular process that is selected by the parties or 
mandated by a court. 

The role of a third-party neutral is not unique to lawyers, although, in some court-
connected contexts, only lawyers are allowed to serve in this role or to handle certain 
types of cases.  In performing this role, the lawyer may be subject to court rules or other 
law that apply either to third-party neutrals generally or to lawyers serving as third-
party neutrals.  Lawyer-neutrals also may be subject to various codes of ethics, such as 
the Code of Ethics for Arbitration in Commercial Disputes prepared by a joint committee 
of the American Bar Association and the American Arbitration Association, or the Model 
Standards of Conduct for Mediators jointly prepared by the American Bar Association, 
the American Arbitration Association, and the Society of Professionals in Dispute 
Resolution. 

Unlike nonlawyers who serve as third-party neutrals, lawyers serving in this role 
may experience unique problems as a result of differences between the role of a third-
party neutral and a lawyer’s service as a client representative.  The potential for 
confusion is significant when the parties are unrepresented in the process.  Thus, 
paragraph (b) requires a lawyer-neutral to inform unrepresented parties that the lawyer 
is not representing them.  For some parties, particularly parties who frequently use 
dispute-resolution processes, this information will be sufficient.  For others, particularly 
those who are using the process for the first time, more information will be required.  
Where appropriate, the lawyer should inform unrepresented parties of the important 
differences between the lawyer’s role as third-party neutral and a lawyer’s role as a 
client representative, including the inapplicability of the attorney-client evidentiary 
privilege.  The extent of disclosure required under this paragraph will depend on the 
particular parties involved and the subject matter of the proceeding, as well as the 
particular features of the dispute-resolution process selected. 

A lawyer who serves as a third-party neutral subsequently may be asked to serve 
as a lawyer representing a client in the same matter.  The conflicts of interest that arise 
for both the individual lawyer and the lawyer’s law firm are addressed in Rule 1.12. 

Lawyers who represent clients in alternative dispute resolution are governed by 
the Michigan Rules of Professional Conduct.  When the dispute-resolution process takes 
place before a tribunal, as in binding arbitration, the lawyer’s duty of candor is governed 
by Rule 3.3.  Otherwise, the lawyer’s duty of candor toward both the third-party neutral 
and other parties is governed by Rule 4.1. 
 

Staff Comment:  There is no equivalent to MRPC 2.4 in the current Michigan 
Rules of Professional Conduct.  The rule is designed to help parties involved in 
alternative dispute resolution to better understand the role of a lawyer serving as a third-
party neutral. 
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Rule 3.1  Meritorious Claims and Contentions 

 
A lawyer shall not bring or defend a proceeding, or assert or controvert an issue 

therein, unless there is a basis for doing so that is not frivolous.  A lawyer may offer a 
good-faith argument for an extension, modification, or reversal of existing law.  A lawyer 
for the defendant in a criminal proceeding, or the respondent in a proceeding that could 
result in incarceration, may so defend the proceeding as to require that every element of 
the case be established. 

 
Comment 
 

The advocate has a duty to use legal procedure for the fullest benefit of the client’s 
cause, but also has a duty not to abuse legal procedure.  The law, both procedural and 
substantive, establishes the limits within which an advocate may proceed.  However, the 
law is not always clear and never is static.  Accordingly, in determining the proper scope 
of advocacy, account must be taken of the law’s ambiguities and potential for change. 

The filing of an action or defense or similar action taken for a client is not 
frivolous merely because the facts have not first been fully substantiated or because the 
lawyer expects to develop vital evidence only by discovery.  What is required of lawyers 
is that they inform themselves about the facts of their clients’ cases and the applicable 
law and determine that they can make good-faith arguments in support of their clients’ 
positions.  Such action is not frivolous even though the lawyer believes that the client’s 
position ultimately will not prevail.  The action is frivolous, however, if the client desires 
to have the action taken primarily for the purpose of harassing or maliciously injuring a 
person.  Likewise, the action is frivolous if the lawyer is unable either to make a good-
faith argument on the merits of the action taken or to support the action taken by a good-
faith argument for an extension, modification, or reversal of existing law.   
 

Staff Comment:  The amendments of MRPC 3.1 make no changes in the current 
rule, but modify the accompanying commentary to clarify that a lawyer is not responsible 
for a client’s subjective motivation.  
 
Rule 3.3  Candor Toward the Tribunal 
 
(a) A lawyer shall not knowingly: 
 

(1) make a false statement of material fact or law to a tribunal or fail to correct 
a false statement of material fact or law previously made to the tribunal by 
the lawyer; 

 
(2) fail to disclose a material fact to a tribunal when disclosure is necessary to 

avoid assisting a criminal or fraudulent act by the client;  
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(32) fail to disclose to a tribunal controlling legal authority in the jurisdiction 

known to the lawyer to be directly adverse to the position of the client and 
not disclosed by opposing counsel; or 

 
(43) offer evidence that the lawyer knows to be false.  If a lawyer has offered 

material evidence and comes to know of its falsity, the lawyer shall take 
reasonable remedial measures, including, if necessary, disclosure to the 
tribunal. 

 
(b) If a lawyer knows that the lawyer’s client or other person intends to engage, is 

engaging, or has engaged in criminal or fraudulent conduct related to an 
adjudicative proceeding involving the client, the lawyer shall take reasonable 
remedial measures, including, if necessary, disclosure to the tribunal.   

 
(bc) The duties stated in paragraphs (a) and (b) continue to the conclusion of the 

proceeding, and apply even if compliance requires disclosure of information 
otherwise protected by Rule 1.6. 

 
(c) A lawyer may refuse to offer evidence that the lawyer reasonably believes is false. 
 
(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts 

that are known to the lawyer and that will enable the tribunal to make an informed 
decision, whether or not the facts are adverse. 

 
(e) When false evidence is offered, a conflict may arise between the lawyer’s duty to 

keep the client’s revelations confidential and the duty of candor to the court.  Upon 
ascertaining that material evidence is false, the lawyer should seek to persuade the 
client that the evidence should not be offered or, if it has been offered, that its false 
character should immediately be disclosed.  If the persuasion is ineffective, the 
lawyer must take reasonable remedial measures.  The advocate should seek to 
withdraw if that will remedy the situation.  If withdrawal from the representation is 
not permitted or will not remedy the effect of the false evidence, the lawyer must 
make such disclosure to the tribunal as is reasonably necessary to remedy the 
situation, even if doing so requires the lawyer to reveal information that otherwise 
would be protected by Rule 1.6.   

 
Comment 
 

This rule governs the conduct of a lawyer who is representing a client in a 
tribunal.  It also applies when the lawyer is representing a client in an ancillary 
proceeding conducted pursuant to the tribunal’s adjudicative authority, such as a 
deposition.  Thus, subrule (a) requires a lawyer to take reasonable remedial measures if 
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the lawyer comes to know that a client who is testifying in a deposition has offered 
evidence that is false. 

As officers of the court, lawyers have special duties to avoid conduct that 
undermines the integrity of the adjudicative process.  A lawyer acting as an advocate in 
an adjudicative proceeding has an obligation to present the client’s case with persuasive 
force.  The advocate’s task is to present the client’s case with persuasive force. 
Performance of that duty while maintaining confidences of the client is qualified, 
however, by the advocate’s duty of candor to the tribunal. However, an advocate does 
not vouch for the evidence submitted in a cause; the tribunal is responsible for assessing 
its probative value. Consequently, although a lawyer in an adversary proceeding is not 
required to present an impartial exposition of the law or to vouch for the evidence 
submitted in a cause, the lawyer must not allow the tribunal to be misled by false 
statements of law or fact or evidence that the lawyer knows to be false. 

Representations by a Lawyer.  An advocate is responsible for pleadings and other 
documents prepared for litigation, but is usually not required to have personal 
knowledge of matters asserted therein, because litigation documents ordinarily present 
assertions by the client or by someone on the client’s behalf, and not assertions by the 
lawyer.  Compare Rule 3.1.  However, an assertion purporting to be on the lawyer’s own 
knowledge, as in an affidavit by the lawyer or in a statement in open court, may properly 
be made only when the lawyer knows the assertion is true or believes it to be true on the 
basis of a reasonably diligent inquiry.  There are circumstances where failure to make a 
disclosure is the equivalent of an affirmative misrepresentation.  The obligation 
prescribed in Rule 1.2(c) not to counsel a client to commit or assist the client in 
committing a fraud applies in litigation.  Regarding compliance with Rule 1.2(c), see the 
comment to that rule.  See also the comment to Rule 8.4(b). 

Misleading Legal Argument.  Legal argument based on a knowingly false 
representation of law constitutes dishonesty toward the tribunal.  A lawyer is not 
required to make a disinterested exposition of the law, but must recognize the existence of 
pertinent legal authorities.  Furthermore, as stated in paragraph (a)(32), an advocate 
has a duty to disclose directly controlling adverse authority in the jurisdiction which that 
has not been disclosed by the opposing party.  The underlying concept is that legal 
argument is a discussion seeking to determine the legal premises properly applicable to 
the case. 

False Evidence.  When evidence that a lawyer knows to be false is provided by a 
person who is not the client, the lawyer must refuse to offer it regardless of the client’s 
wishes. 

When false evidence is offered by the client, however, a conflict may arise between 
the lawyer’s duty to keep the client’s revelations confidential and the duty of candor to 
the court.  Upon ascertaining that material evidence is false, the lawyer should seek to 
persuade the client that the evidence should not be offered or, if it has been offered, that 
its false character should immediately be disclosed.  If the persuasion is ineffective, the 
lawyer must take reasonable remedial measures. 
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Except in the defense of a criminal accused, the rule generally recognized is that, 
if necessary to rectify the situation, an advocate must disclose the existence of the client’s 
deception to the court or to the other party.  Such a disclosure can result in grave 
consequences to the client, including not only a sense of betrayal but also loss of the case 
and perhaps a prosecution for perjury.  But the alternative is that the lawyer cooperate in 
deceiving the court, thereby subverting the truth-finding process which the adversary 
system is designed to implement.  See Rule 1.2(c).  Furthermore, unless it is clearly 
understood that the lawyer will act upon the duty to disclose the existence of false 
evidence, the client can simply reject the lawyer’s advice to reveal the false evidence and 
insist that the lawyer keep silent.  Thus the client could in effect coerce the lawyer into 
being a party to fraud on the court. 

Offering Evidence.  Paragraph (a)(3) requires that a lawyer refuse to offer 
evidence that the lawyer knows to be false, regardless of the client’s wishes.  This duty is 
premised on the lawyer’s obligation as an officer of the court to prevent the trier of fact 
from being misled by false evidence.  A lawyer does not violate this rule if the lawyer 
offers the evidence for the purpose of establishing its falsity. 

If a lawyer knows that the client intends to testify falsely or wants the lawyer to 
introduce false evidence, the lawyer should seek to persuade the client that the evidence 
should not be offered.  If the persuasion is ineffective and the lawyer continues to 
represent the client, the lawyer must refuse to offer the false evidence.  If only a portion 
of a witness’ testimony will be false, the lawyer may call the witness to testify but may not 
elicit or otherwise permit the witness to present the testimony that the lawyer knows is 
false.  A lawyer’s knowledge that evidence is false can be inferred from the 
circumstances.  Thus, although a lawyer should resolve doubts about the veracity of 
testimony or other evidence in favor of the client, the lawyer cannot ignore an obvious 
falsehood. 

Perjury by a Criminal Defendant.  Whether an advocate for a criminally accused 
has the same duty of disclosure has been intensely debated.  While it is agreed that the 
lawyer should seek to persuade the client to refrain from perjurious testimony, there has 
been dispute concerning the lawyer’s duty when that persuasion fails.  If the 
confrontation with the client occurs before trial, the lawyer ordinarily can withdraw.  
Withdrawal before trial may not be possible, however, because trial is imminent, or 
because the confrontation with the client does not take place until the trial itself, or 
because no other counsel is available. 

The most difficult situation, therefore, arises in a criminal case where the accused 
insists on testifying when the lawyer knows that the testimony is perjurious.  The lawyer’s 
effort to rectify the situation can increase the likelihood of the client’s being convicted as 
well as opening the possibility of a prosecution for perjury.  On the other hand, if the 
lawyer does not exercise control over the proof, the lawyer participates, although in a 
merely passive way, in deception of the court. 

Three resolutions of this dilemma have been proposed.  One is to permit the 
accused to testify by a narrative without guidance through the lawyer’s questioning.  This 
compromises both contending principles; it exempts the lawyer from the duty to disclose 
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false evidence, but subjects the client to an implicit disclosure of information imparted to 
counsel.  Another suggested resolution of relatively recent origin, is that the advocate be 
entirely excused from the duty to reveal perjury if the perjury is that of the client.  This is 
a coherent solution, but makes the advocate a knowing instrument of perjury. 

The other resolution of the dilemma is that the lawyer must reveal the client’s 
perjury if necessary to rectify the situation.  A criminal accused has a right to the 
assistance of an advocate, a right to testify, and a right of confidential communication 
with counsel.  However, an accused should not have a right to assistance of counsel in 
committing perjury.  Furthermore, an advocate has an obligation, not only in 
professional ethics but under the law as well, to avoid implication in the commission of 
perjury or other falsification of evidence.  See Rule 1.2(c). 

Remedial Measures.  If perjured testimony or false evidence has been offered, the 
advocate’s proper course ordinarily is to remonstrate with the client confidentially.  
Having offered material evidence in the belief that it was true, a lawyer may subsequently 
come to know that the evidence is false.  Or a lawyer may be surprised when the lawyer’s 
client, or another witness called by the lawyer, offers testimony the lawyer knows to be 
false, either during the lawyer’s direct examination or in response to cross-examination 
by the opposing lawyer.  In such situations, or if the lawyer knows of the falsity of 
testimony elicited from the client during a deposition, the lawyer must take reasonable 
remedial measures.  If that fails, the lawyer advocate should seek to withdraw if that will 
remedy the situation must take further remedial action.  If withdrawal will not remedy the 
situation or is impossible, the advocate should make disclosure to the court.  It is for the 
court tribunal then to determine what should be done—making a statement about the 
matter to the trier of fact, ordering a mistrial, or perhaps nothing.  If the false testimony 
was that of the client, the client may controvert the lawyer’s version of their 
communication when the lawyer discloses the situation to the court.  If there is an issue 
whether the client has committed perjury, the lawyer cannot represent the client in 
resolution of the issue, and a mistrial may be unavoidable.  An unscrupulous client might 
in this way attempt to produce a series of mistrials and thus escape prosecution.  
However, the second such encounter could be construed as a deliberate abuse of the 
right to counsel and as such a waiver of the right to further representation. 

The disclosure of a client’s false testimony can result in grave consequences to the 
client, including a sense of betrayal, the loss of the case, or perhaps a prosecution for 
perjury.  However, the alternative is that the lawyer aids in the deception of the court, 
thereby subverting the truth-finding process that the adversarial system is designed to 
implement.  See Rule 1.2(c).  Furthermore, unless it is clearly understood that the lawyer 
must remediate the disclosure of false evidence, the client could simply reject the 
lawyer’s counsel to reveal the false evidence and require that the lawyer remain silent.  
Thus, the client could insist that the lawyer assist in perpetrating a fraud on the court.  

Constitutional Requirements.  The general rule–that an advocate must disclose the 
existence of perjury with respect to a material fact, even that of a client–applies to 
defense counsel in criminal cases, as well as in other instances.  However, the definition 
of the lawyer’s ethical duty in such a situation may be qualified by constitutional 
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provisions for due process and the right to counsel in criminal cases.  The obligation of 
the advocate under these rules is subordinate to such a constitutional requirement. 

Preserving Integrity of Adjudicative Process.  Lawyers have a special obligation 
to protect a tribunal against criminal or fraudulent conduct that undermines the integrity 
of the adjudicative process, such as bribing, intimidating, or otherwise unlawfully 
communicating with a witness, juror, court official, or other participant in the 
proceeding, unlawfully destroying or concealing documents or other evidence, or failing 
to disclose information to the tribunal when required by law to do so.  Thus, paragraph 
(b) requires a lawyer to take reasonable remedial measures, including disclosure, if 
necessary, whenever the lawyer knows that a person, including the lawyer’s client, 
intends to engage, is engaging, or has engaged in criminal or fraudulent conduct related 
to the proceeding.  See Rule 3.4. 

Duration of Obligation.  A practical time limit on the obligation to rectify the 
presentation of false evidence or false statements of law and fact must be established.  
The conclusion of the proceeding is a reasonably definite point for the termination of the 
obligation. 

Refusing to Offer Proof Believed to Be False.  Generally speaking, a lawyer has 
authority to refuse to offer testimony or other proof that the lawyer believes is 
untrustworthy.  Offering such proof may reflect adversely on the lawyer’s ability to 
discriminate in the quality of evidence and thus impair the lawyer’s effectiveness as an 
advocate.  In criminal cases, however, a lawyer may be denied this authority by 
constitutional requirements governing the right to counsel. 

Ex Parte Proceedings.  Ordinarily, an advocate has the limited responsibility of 
presenting one side of the matters that a tribunal should consider in reaching a decision; 
the conflicting position is expected to be presented by the opposing party.  However, in 
an ex parte proceeding, such as an application for a temporary restraining order, there is 
no balance of presentation by opposing advocates.  The object of an ex parte proceeding 
is nevertheless to yield a substantially just result.  The judge has an affirmative 
responsibility to accord the absent party just consideration.  The lawyer for the 
represented party has the correlative duty to make disclosures of material facts that are 
known to the lawyer and that the lawyer reasonably believes are necessary to an 
informed decision. 

Withdrawal.  Normally, a lawyer’s compliance with the duty of candor imposed by 
this rule does not require that the lawyer withdraw from the representation of a client 
whose interests will be or have been adversely affected by the lawyer’s disclosure.  The 
lawyer may, however, be required by Rule 1.16(a) to seek permission of the tribunal to 
withdraw if the lawyer’s compliance with this rule’s duty of candor results in such an 
extreme deterioration of the client-lawyer relationship that the lawyer can no longer 
competently represent the client.  Also see Rule 1.16(b) for the circumstances in which a 
lawyer will be permitted to seek a tribunal’s permission to withdraw.  In connection with 
a request for permission to withdraw that is premised on a client’s misconduct, a lawyer 
may reveal information relating to the representation only to the extent reasonably 
necessary to comply with this rule or as otherwise permitted by Rule 1.6. 
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Staff Comment:  The changes in MRPC 3.3 specify in paragraph (a)(1) that a 

lawyer shall not knowingly “fail to correct a false statement of material fact or law,” and 
substitute paragraph (b) for current paragraph (a)(2), which deals with a disclosure that is 
“necessary to avoid assisting a criminal or fraudulent act by the client.”  In addition, 
several paragraphs from the comment relating to remedial actions a lawyer must take 
upon learning that false testimony has been offered have been combined and inserted into 
the body of the rule as new subsection (e). 
 
Rule 3.4  Fairness to Opposing Party and Counsel 

 
A lawyer shall not: 
 

(a) unlawfully obstruct another party’s access to evidence; unlawfully alter, 
destroy, or conceal a document or other material having potential 
evidentiary value; or counsel or assist another person to do any such act; 

 
(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an 

inducement to a witness that is prohibited by law; 
 
(c) knowingly disobey an obligation under the rules of a tribunal except for an 

open refusal based on an assertion that no valid obligation exists; 
 
(d) in pretrial procedure, make a frivolous discovery request or fail to make 

reasonably diligent efforts to comply with a legally proper discovery 
request by an opposing party; 

 
(e) during trial, allude to any matter that the lawyer does not reasonably 

believe is relevant or that will not be supported by admissible evidence, 
assert personal knowledge of facts in issue except when testifying as a 
witness, or state a personal opinion as to the justness of a cause, the 
credibility of a witness, the culpability of a civil litigant, or the guilt or 
innocence of an accused; or 

 
(f) request a person other than a client to refrain from voluntarily giving 

relevant information to another party, unless: 
 

(1) the person is a relative or an employee or other agent of a client for 
the purposes of MRE 801(d)(2)(D); and 

 
(2) the lawyer reasonably believes that the person’s interests will not be 

adversely affected by refraining from giving such information. 
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Comment 
 

The procedure of the adversary system contemplates that the evidence in a case is 
to be marshalled competitively by the contending parties.  Fair competition in the 
adversary system is secured by prohibitions against destruction or concealment of 
evidence, improper influence of witnesses, obstructive tactics in discovery procedure, and 
the like. 

Documents and other items of evidence are often essential to establish a claim or 
defense.  Subject to evidentiary privileges, the right of an opposing party, including the 
government, to obtain evidence through discovery or subpoena is an important 
procedural right.  The exercise of that right can be frustrated if relevant material is 
altered, concealed, or destroyed.  Other law makes it an offense to destroy material for 
purpose of impairing its availability in a pending proceeding or one whose 
commencement can be foreseen.  Falsifying evidence is also generally a criminal offense.  
Paragraph (a) applies to evidentiary material generally, including computerized 
information. 

With regard to paragraph (b), it is not improper to pay a witness’s expenses or to 
compensate an expert witness on terms permitted by law.  It is, however, improper to pay 
an occurrence witness any fee for testifying beyond that authorized by law, and it is 
improper to pay an expert witness a contingent fee. 

Paragraph (f) permits a lawyer to advise employees of a client to refrain from 
giving information to another party, because the employees may identify their interests 
with those of the client.  See also Rules 4.2 and 4.3. 
 

Staff Comment:  The amendments of MRPC 3.4 clarify in paragraph (f)(1) that a 
lawyer may not ask someone other than a client to refrain from voluntarily giving 
relevant information to another party unless the person is “an employee or other agent of 
a client for the purposes of MRE 801(d)(2)(D).” 
 
Rule 3.5  Impartiality and Decorum of the Tribunal 
 
A lawyer shall not: 
 

(a) seek to influence a judge, juror, prospective juror, or other official by 
means prohibited by law; 

 
(b) communicate ex parte with such a person concerning a pending matter, 

except as permitted by law; or unless authorized to do so by law or court 
order; 

 
(c) communicate with a juror or prospective juror after discharge of the jury if: 
 

(1) the communication is prohibited by law or court order; 
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(2) the juror has made known to the lawyer a desire not to communicate; 

or 
 
(3) the communication constitutes misrepresentation, coercion, duress or 

harassment; or 
 

(c)(d) engage in undignified or discourteous conduct toward the tribunal. 
 
Comment 
 

Many forms of improper influence upon a tribunal are proscribed by criminal law.  
Others are specified in the Michigan Code of Judicial Conduct, with which an advocate 
should be familiar.  A lawyer is required to avoid contributing to a violation of such 
provisions. 

During a proceeding a lawyer may not communicate ex parte with persons serving 
in an official capacity in the proceeding, such as judges, masters, or jurors, unless 
authorized to do so by law or court order. 

A lawyer may on occasion want to communicate with a juror or prospective juror 
after the jury has been discharged.  The lawyer may do so, unless the communication is 
prohibited by law or a court order, but must respect the desire of the juror not to talk 
with the lawyer.  The lawyer may not engage in improper conduct during the 
communication. 

The advocate’s function is to present evidence and argument so that the cause may 
be decided according to law.  Refraining from undignified or discourteous conduct is a 
corollary of the advocate’s right to speak on behalf of litigants.  A lawyer may stand firm 
against abuse by a judge, but should avoid reciprocation; the judge’s default is no 
justification for similar dereliction by an advocate.  An advocate can present the cause, 
protect the record for subsequent review, and preserve professional integrity by patient 
firmness no less effectively than by belligerence or theatrics. 
 

Staff Comment:  The amendments of MRPC 3.5 add paragraph (c), which clarifies 
the rule regarding lawyers’ contact of jurors and prospective jurors after the jury is 
discharged.   
 
Rule 3.6  Trial Publicity 
 
(a) A lawyer who is participating or has participated in the investigation or litigation 

of a matter shall not make an extrajudicial statement that a reasonable person 
would expect to the lawyer knows or reasonably should know will be disseminated 
by means of public communication if the lawyer knows or reasonably should 
know that it and will have a substantial likelihood of materially prejudicing an 
adjudicative proceeding in the matter.  A statement is likely to have a substantial 
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likelihood of materially prejudicing an adjudicative proceeding when it refers to a 
civil matter triable to a jury, a criminal matter, or any other proceeding that could 
result in incarceration, and the statement relates to: 

 
(1) the character, credibility, reputation, or criminal record of a party, of a 

suspect in a criminal investigation or of a witness, or the identity of a 
witness, or the expected testimony of a party or witness; 

 
(2) in a criminal case or proceeding that could result in incarceration, the 

possibility of a plea of guilty to the offense or the existence or contents of 
any confession, admission, or statement given by a defendant or suspect, or 
that person’s refusal or failure to make a statement; 

 
(3) the performance or results of any examination or test, or the refusal or 

failure of a person to submit to an examination or test, or the identity or 
nature of physical evidence expected to be presented; 

 
(4) any opinion as to the guilt or innocence of a defendant or suspect in a 

criminal case or proceeding that could result in incarceration; 
 
(5) information that the lawyer knows or reasonably should know is likely to 

be inadmissible as evidence in a trial and that would, if disclosed, create a 
substantial risk of prejudicing an impartial trial; or 

 
(6) the fact that a defendant has been charged with a crime, unless there is 

included therein a statement explaining that the charge is merely an 
accusation and that the defendant is presumed innocent until and unless 
proven guilty.  

 
(b) Notwithstanding paragraph (a), a lawyer who is participating or has participated in 

the investigation or litigation of a matter may state without elaboration: 
 

(1) the nature of the claim, offense, or defense involved; 
 
(2) information contained in a public record; 
 
(3) that an investigation of a matter is in progress; 
 
(4) the scheduling or result of any step in litigation; 
 
(5) a request for assistance in obtaining evidence and information necessary 

thereto; 
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(6) a warning of danger concerning the behavior of a person involved, when 
there is reason to believe that there exists the likelihood of substantial harm 
to an individual or to the public interest; and  

 
(7) in a criminal case, also: 
 

(i) the identity, residence, occupation, and family status of the accused; 
 
(ii) if the accused has not been apprehended, information necessary to 

aid in apprehension of that person; 
 
(iii) the fact, time and place of arrest; and 
 
(iv) the identity of investigating and arresting officers or agencies and 

the length of the investigation. 
 

(c) No lawyer associated in a firm or government agency with a lawyer subject to 
paragraph (a) shall make a statement prohibited by paragraph (a). 

 
Comment 
 

It is difficult to strike a balance between protecting the right to a fair trial and 
safeguarding the right of free expression.  Preserving the right to a fair trial necessarily 
entails some curtailment of the information that may be disseminated about a party prior 
to before trial, particularly where trial by jury is involved.  If there were no such limits, 
the result would be the practical nullification of the protective effect of the rules of 
forensic decorum and the exclusionary rules of evidence.  On the other hand, there are 
vital social interests served by the free dissemination of information about events having 
legal consequences and about legal proceedings themselves.  The public has a right to 
know about threats to its safety and measures aimed at assuring its security.  It also has a 
legitimate interest in the conduct of judicial proceedings, particularly in matters of 
general public concern.  Furthermore, the subject matter of legal proceedings is often of 
direct significance in debate and deliberation over questions of public policy. 

No body of rules can simultaneously satisfy all interests of fair trial and all those 
of free expression.  Moreover, the confidentiality provisions of Rule 1.6 may prevent the 
disclosure of information which might otherwise be included in an extrajudicial 
statement.  In addition, sSpecial rules of confidentiality may validly govern proceedings 
in juvenile, domestic relations, and mental disability proceedings, and perhaps in 
addition to other types of litigation.  Rule 3.4(c) requires compliance with such rules. 

For guidance in this difficult area, one may consider the following language 
adapted from the American Bar Association’s Model Rule 3.6: 

Rule 3.6 sets forth a basic general prohibition against a lawyer’s making 
statements that the lawyer knows or should know will have a substantial likelihood of 
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materially prejudicing an adjudicative proceeding.  Recognizing that the public value of 
informed commentary is great and the likelihood of prejudice to a proceeding by the 
commentary of a lawyer who is not involved in the proceeding is small, the rule applies 
only to lawyers who are, or who have been, involved in the investigation or litigation of a 
case, and their associates. 

(a) A statement referred to in Rule 3.6 ordinarily is likely to have such a 
prejudicial effect when it refers to a civil matter triable to a jury, a criminal matter, or 
any other proceeding that could result in incarceration, and the statement relates to: 

(1) the character, credibility, reputation or criminal record of a party, of a suspect 
in a criminal investigation or of a witness, or the identity of a witness, or the expected 
testimony of a party or witness; 

(2) in a criminal case or proceeding that could result in incarceration, the 
possibility of a plea of guilty to the offense or the existence or contents of any confession, 
admission, or statement given by a defendant or suspect, or that person’s refusal or 
failure to make a statement; 

(3) the performance or results of any examination or test, or the refusal or failure 
of a person to submit to an examination or test, or the identity or nature of physical 
evidence expected to be presented; 

(4) any opinion as to the guilt or innocence of a defendant or suspect in a criminal 
case or proceeding that could result in incarceration; 

(5) information that the lawyer knows or reasonably should know is likely to be 
inadmissible as evidence in a trial and that would, if disclosed, create a substantial risk 
of prejudicing an impartial trial; or 

(6) the fact that a defendant has been charged with a crime, unless there is 
included therein a statement explaining that the charge is merely an accusation and that 
the defendant is presumed innocent until and unless proven guilty.  

(b) Notwithstanding Rule 3.6 and paragraphs (a)(1-5) of this portion of the 
comment, a lawyer involved in the investigation or litigation of a matter may state 
without elaboration: 

(1)  the general nature of the claim or defense; 
(2)  the information contained in a public record; 
(3)  that an investigation of the matter is in progress, including the general scope 

of the investigation, the offense or claim or defense involved and, except when prohibited 
by law, the identity of the persons involved; 

(4)  the scheduling or result of any step in litigation; 
(5) a request for assistance in obtaining evidence and information necessary 

thereto; 
(6)  a warning of danger concerning the behavior of a person involved, when there 

is reason to believe that there exists the likelihood of substantial harm to an individual or 
to the public interest; and 

(7)  in a criminal case: 
(A)  the identity, residence, occupation and family status of the accused; 
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(B)  if the accused has not been apprehended, information necessary to aid in 
apprehension of that person; 

(C)  the fact, time and place of arrest; and 
(D) the identity of investigating and arresting officers or agencies and the length 

of the investigation. 
See Rule 3.8(e) for additional duties of prosecutors in connection with 

extrajudicial statements about criminal proceedings. 
 

Staff Comment:  The amendments in this rule expand the current rule considerably 
by moving substantial portions of the current commentary into the rule itself.  See, for 
example, paragraph (b), and the latter portion of paragraph (a).  The initial part of 
paragraph (a) is substantially the same as the current rule, except that the “reasonable 
lawyer” standard is substituted for the “reasonable person” standard. 
 
 
Rule 5.5  Unauthorized Practice of Law; Multijurisdictional Practice of Law 
 
(a) A lawyer shall not: (a) practice law in a jurisdiction where doing so violates in 

violation of the regulation of the legal profession in that jurisdiction;, or assist 
another in doing so. 

 
(b) assist a person who is not a member of the bar in the performance of activity that 

constitutes the unauthorized practice of law.  A lawyer who is not admitted to 
practice in this jurisdiction shall not: 

 
(1) except as authorized by law or these rules, establish an office or other 

systematic and continuous presence in this jurisdiction for the practice of 
law; or 

 
(2) hold out to the public or otherwise represent that the lawyer is admitted to 

practice law in this jurisdiction. 
 

(c) A lawyer admitted in another jurisdiction of the United States and not disbarred or 
suspended from practice in any jurisdiction may provide temporary legal services 
in this jurisdiction that: 

 
(1) are undertaken in association with a lawyer who is admitted to practice in 

this jurisdiction and who actively participates in the matter; 
 
(2) are in or reasonably related to a pending or potential proceeding before a 

tribunal in this or another jurisdiction, if the lawyer or a person the lawyer 
is assisting is authorized by law to appear in such proceeding or reasonably 
expects to be so authorized; 
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(3) are in or reasonably related to a pending or potential arbitration, mediation, 

or other alternative dispute resolution proceeding in this or another 
jurisdiction, if the services arise out of or are reasonably related to the 
lawyer’s practice in a jurisdiction in which the lawyer is admitted to 
practice and are not services for which the forum requires pro hac vice 
admission; or 

 
(4) are not covered by paragraphs (c)(2) or (c)(3) and arise out of or are 

reasonably related to the lawyer’s practice in a jurisdiction in which the 
lawyer is admitted to practice. 

 
(d) A lawyer admitted in another jurisdiction of the United States and not disbarred or 

suspended from practice in any jurisdiction may provide legal services in this 
jurisdiction that: 

 
(1) are provided to the lawyer’s employer or its organizational affiliates and are 

not services for which the forum requires pro hac vice admission; or 
 
(2) are services that the lawyer is authorized by law to provide in this 

jurisdiction. 
 
Comment 
 

A lawyer may practice law only in a jurisdiction in which the lawyer is authorized 
to practice.  A lawyer may be admitted to practice law in a jurisdiction on a regular basis 
or may be authorized by law, order, or court rule to practice for a limited purpose or on 
a restricted basis.  See, for example, MCR 8.126, which permits, under certain 
circumstances, the temporary admission to the bar of a person who is licensed to practice 
law in another jurisdiction, and Rule 5(E) of the Rules for the Board of Law Examiners, 
which permits a lawyer who is admitted to practice in a foreign country to practice in 
Michigan as a special legal consultant, without examination, provided certain conditions 
are met. 

Paragraph (a) applies to the unauthorized practice of law by a lawyer, whether 
through the lawyer’s direct action or by the lawyer assisting another person.  The 
definition of the practice of law is established by law and varies from one jurisdiction to 
another.  Whatever the definition, Llimiting the practice of law to members of the bar 
protects the public against rendition of legal services by unqualified persons.  This rule 
Paragraph (b) does not prohibit a lawyer from employing the services of 
paraprofessionals and delegating functions to them, so long as the lawyer supervises the 
delegated work and retains responsibility for it their work.  See Rule 5.3. 

Likewise it does not prohibit  A lawyers from providing  may provide professional 
advice and instruction to nonlawyers whose employment requires knowledge of the law, 
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for example, claims adjusters, employees of financial or commercial institutions, social 
workers, accountants, and persons employed in government agencies.  Lawyers also may 
assist independent nonlawyers, such as paraprofessionals, who are authorized by the law 
of a jurisdiction to provide particular law-related services.  In addition, a lawyer may 
counsel nonlawyers who wish to proceed pro se. 

Other than as authorized by law or this rule, a lawyer who is not admitted to 
practice generally in this jurisdiction violates paragraph (b) if the lawyer establishes an 
office or other systematic and continuous presence in this jurisdiction for the practice of 
law.  Presence may be systematic and continuous even if the lawyer is not physically 
present here.  Such a lawyer must not hold out to the public or otherwise represent that 
the lawyer is admitted to practice law in this jurisdiction.  See also Rules 7.1(a) and 
7.5(b). 

There are occasions on which a lawyer admitted to practice in another 
jurisdiction of the United States and not disbarred or suspended from practice in any 
jurisdiction may provide legal services on a temporary basis in this jurisdiction under 
circumstances that do not create an unreasonable risk to the interests of clients, the 
public, or the courts.  Paragraph (c) identifies four such circumstances.  The fact that 
conduct is not so identified does not indicate whether the conduct is authorized.  With the 
exception of paragraphs (d)(1) and (d)(2), this rule does not authorize a lawyer to 
establish an office or other systematic and continuous presence in this jurisdiction 
without being admitted here to practice generally. 

There is no single test to determine whether a lawyer’s services are provided on a 
“temporary basis” in this jurisdiction and, therefore, may be permissible under 
paragraph (c).  Services may be “temporary” even though the lawyer provides services 
in this jurisdiction on a recurring basis or for an extended period of time, as when the 
lawyer is representing a client in a single lengthy negotiation or litigation. 

Paragraphs (c) and (d) apply to lawyers who are admitted to practice law in any 
jurisdiction of the United States, including the District of Columbia and any state, 
territory, or commonwealth.  The word “admitted” in paragraph (c) contemplates that 
the lawyer is authorized to practice and is in good standing to practice in the jurisdiction 
in which the lawyer is admitted and excludes a lawyer who, while technically admitted, is 
not authorized to practice because, for example, the lawyer is on inactive status or is 
suspended for nonpayment of dues.   

Paragraph (c)(1) recognizes that the interests of clients and the public are 
protected if a lawyer admitted only in another jurisdiction associates with a lawyer 
licensed to practice in this jurisdiction.  For this paragraph to apply, however, the lawyer 
admitted to practice in this jurisdiction must actively participate in and share 
responsibility for the representation of the client.   

Lawyers not admitted to practice generally in a jurisdiction may be authorized by 
law or order of a tribunal or an administrative agency to appear before the tribunal or 
agency.  This authority may be granted pursuant to formal rules governing admission pro 
hac vice, such as MCR 8.126, or pursuant to informal practice of the tribunal or agency.  
Under paragraph (c)(2), a lawyer does not violate this rule when the lawyer appears 
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before a tribunal or agency pursuant to such authority.  To the extent that a law or court 
rule of this jurisdiction requires that a lawyer who is not admitted to practice in this 
jurisdiction obtain admission pro hac vice before appearing before a tribunal or 
administrative agency, this rule requires the lawyer to obtain that authority.   

Paragraph (c)(2) also provides that a lawyer rendering services in this 
jurisdiction on a temporary basis does not violate this rule when the lawyer engages in 
conduct in anticipation of a proceeding or hearing in a jurisdiction in which the lawyer is 
authorized to practice law or in which the lawyer reasonably expects to be admitted pro 
hac vice under MCR 8.126.  Examples of such conduct include meetings with a client, 
interviews of potential witnesses, and the review of documents.  Similarly, a lawyer 
admitted only in another jurisdiction may engage temporarily in this jurisdiction in 
conduct related to pending litigation in another jurisdiction in which the lawyer is or 
reasonably expects to be authorized to appear, including taking depositions in this 
jurisdiction. 

When a lawyer has been or reasonably expects to be admitted to appear before a 
court or administrative agency, paragraph (c)(2) also permits conduct by lawyers who 
are associated with that lawyer in the matter but who do not expect to appear before the 
court or administrative agency.  For example, subordinate lawyers may conduct 
research, review documents, and attend meetings with witnesses in support of the lawyer 
responsible for the litigation. 

Paragraph (c)(3) permits a lawyer admitted to practice law in another jurisdiction 
to perform services on a temporary basis in this jurisdiction, provided that those services 
are in or are reasonably related to a pending or potential arbitration, mediation, or other 
alternative dispute resolution proceeding in this or another jurisdiction and the services 
arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which 
the lawyer is admitted to practice.  The lawyer, however, must obtain admission pro hac 
vice under MCR 8.126 in the case of a court-annexed arbitration or mediation, or 
otherwise if required by court rule or law.   

Paragraph (c)(4) permits a lawyer admitted in another jurisdiction to provide 
certain legal services on a temporary basis in this jurisdiction if they arise out of or are 
reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is 
admitted but are not covered by paragraphs (c)(2) or (c)(3).  These services include both 
legal services and services performed by nonlawyers that would be considered the 
practice of law if performed by lawyers.   

Paragraphs (c)(3) and (c)(4) require that the services arise out of or be 
reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is 
admitted.  A variety of factors indicate such a relationship.  The lawyer’s client 
previously may have been represented by the lawyer or may reside in or have substantial 
contacts with the jurisdiction in which the lawyer is admitted.  The matter, although 
involving other jurisdictions, may have a significant connection with that jurisdiction.  In 
other cases, significant aspects of the lawyer’s work may be conducted in that 
jurisdiction or a significant aspect of the matter may involve the law of that jurisdiction.  
The necessary relationship may arise when the client’s activities or the legal issues 
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involve multiple jurisdictions, such as when the officers of a multinational corporation 
survey potential business sites and seek the services of the corporation’s lawyer in 
assessing the relative merits of each.  In addition, the services may draw on the lawyer’s 
recognized expertise, as developed through the regular practice of law on behalf of 
clients in matters involving a particular body of federal, nationally uniform, foreign, or 
international law. 

Paragraph (d) identifies two circumstances in which a lawyer who is admitted to 
practice in another jurisdiction of the United States and is not disbarred or suspended 
from practice in any jurisdiction may establish an office or other systematic and 
continuous presence in this jurisdiction for the practice of law as well as to provide legal 
services on a temporary basis.  Except as provided in paragraphs (d)(1) and (d)(2), a 
lawyer who is admitted to practice law in another jurisdiction and who establishes an 
office or other systematic or continuous presence in this jurisdiction must become 
admitted to practice law generally in this jurisdiction.   

Paragraph (d)(1) applies to a lawyer who is employed by a client to provide legal 
services to the client or its organizational affiliates, i.e., entities that control, are 
controlled by, or are under common control with the employer.  This paragraph does not 
authorize the provision of personal legal services to the employer’s officers or 
employees.  This paragraph applies to in-house corporate lawyers, government lawyers, 
and others who are employed to render legal services to the employer.  The lawyer’s 
ability to represent the employer outside the jurisdiction in which the lawyer is licensed 
generally serves the interests of the employer and does not create an unreasonable risk to 
the client and others because the employer is well situated to assess the lawyer’s 
qualifications and the quality of the lawyer’s work.   

If an employed lawyer establishes an office or other systematic presence in this 
jurisdiction for the purpose of rendering legal services to the employer, the lawyer may 
be subject to registration or other requirements, including assessments for client 
protection funds and mandatory continuing legal education. 

Paragraph (d)(2) recognizes that a lawyer may provide legal services in a 
jurisdiction in which the lawyer is not licensed when authorized to do so by statute, court 
rule, executive regulation, or judicial precedent. 

A lawyer who practices law in this jurisdiction is subject to the disciplinary 
authority of this jurisdiction.  See Rule 8.5(a). 

In some circumstances, a lawyer who practices law in this jurisdiction pursuant to 
paragraphs (c) or (d) may be required to inform the client that the lawyer is not licensed 
to practice law in this jurisdiction.  For example, such disclosure may be required when 
the representation occurs primarily in this jurisdiction and requires knowledge of the law 
of this jurisdiction.  See Rule 1.4(b). 

Paragraphs (c) and (d) do not authorize lawyers who are admitted to practice in 
other jurisdictions to advertise legal services to prospective clients in this jurisdiction.  
Whether and how lawyers may communicate the availability of their services to 
prospective clients in this jurisdiction is governed by Rules 7.1 to 7.5. 
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Staff Comment:  The amended rule sets specific guidelines for out-of-state 
lawyers who are appearing temporarily in Michigan, and is intended to work in 
conjunction with MRPC 8.5.  See, also, MCR 8.126 and MCR 9.108(E)(8). 
 
Rule 5.7  Responsibilities Regarding Law-Related Services 
 
(a) A lawyer shall be subject to the Michigan Rules of Professional Conduct with 

respect to the provision of law-related services, as defined in paragraph (b), if the 
law-related services are provided: 

 
(1) by the lawyer in circumstances that are not distinct from the lawyer’s 

provision of legal services to clients; or 
 
(2) in other circumstances by an entity controlled by the lawyer individually or 

with others if the lawyer fails to take reasonable measures to assure that a 
person obtaining the law-related services knows that the services are not 
legal services and that the protections of the client-lawyer relationship do 
not exist. 

 
(b) The term “law-related services” denotes services that might reasonably be 

performed in conjunction with and in substance are related to the provision of 
legal services, and that are not prohibited as unauthorized practice of law when 
provided by a nonlawyer. 

 
Comment 
 

When a lawyer performs law-related services or controls an organization that 
does so, there exists the potential for ethical problems.  Principal among these is the 
possibility that the person for whom the law-related services are performed fails to 
understand that the services may not carry with them the protections normally afforded 
as part of the client-lawyer relationship.  The recipient of the law-related services may 
expect, for example, that the protection of client confidences, prohibitions against 
representation of persons with conflicting interests, and obligations of a lawyer to 
maintain professional independence apply to the provision of law-related services when 
that may not be the case. 

Rule 5.7 applies to the provision of law-related services by a lawyer even when the 
lawyer does not provide any legal services to the person for whom the law-related 
services are performed, and regardless of whether the law-related services are performed 
through a law firm or a separate entity.  This rule identifies the circumstances in which 
all the Michigan Rules of Professional Conduct apply to the provision of law-related 
services.  Even when those circumstances do not exist, however, the conduct of a lawyer 
involved in the provision of law-related services is subject to those rules that apply 
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generally to lawyer conduct, regardless whether the conduct involves the provision of 
legal services.  See, e.g., Rule 8.4. 

When law-related services are provided by a lawyer under circumstances that are 
not distinct from the lawyer’s provision of legal services to clients, the lawyer providing 
the law-related services must adhere to the requirements of the Michigan Rules of 
Professional Conduct as provided in paragraph (a)(1).  Even when the law-related and 
legal services are provided in circumstances that are distinct from each other, for 
example through separate entities or different support staff within the law firm, the 
Michigan Rules of Professional Conduct apply to the lawyer as provided in paragraph 
(a)(2) unless the lawyer takes reasonable measures to assure that the recipient of the 
law-related services knows that the services are not legal services and that the 
protections of the client-lawyer relationship do not apply. 

Law-related services also may be provided through an entity that is distinct from 
that through which the lawyer provides legal services.  If the lawyer individually or with 
others has control of such an entity’s operations, this rule requires the lawyer to take 
reasonable measures to assure that each person using the services of the entity knows 
that the services provided by the entity are not legal services and that the Michigan Rules 
of Professional Conduct that relate to the client-lawyer relationship do not apply.  A 
lawyer’s control of an entity extends to the ability to direct its operation.  Whether a 
lawyer has such control will depend upon the circumstances of the particular case. 

When a client-lawyer relationship exists with a person who is referred by a lawyer 
to a separate law-related service entity controlled by the lawyer, individually or with 
others, the lawyer must comply with Rule 1.8(a). 

In taking the reasonable measures referred to in paragraph (a)(2) to assure that a 
person using law-related services understands the practical effect or significance of the 
inapplicability of the Michigan Rules of Professional Conduct, the lawyer should 
communicate to the person receiving the law-related services, in a manner sufficient to 
assure that the person understands the significance of the fact, that the relationship of the 
person to the business entity will not be a client-lawyer relationship.  The communication 
should be made, preferably in writing, before law-related services are provided or before 
an agreement is reached for provision of such services. 

The burden is upon the lawyer to show that the lawyer has taken reasonable 
measures under the circumstances to communicate the desired understanding.  For 
instance, a sophisticated user of law-related services, such as a publicly held 
corporation, may require a lesser explanation than someone unaccustomed to making 
distinctions between legal services and law-related services, such as an individual 
seeking tax advice from a lawyer-accountant or investigative services in connection with 
a lawsuit. 

Regardless of the sophistication of potential recipients of law-related services, a 
lawyer should take special care to keep separate the provision of law-related and legal 
services in order to minimize the risk that the recipient will assume that the law-related 
services are legal services.  The risk of such confusion is especially acute when the 
lawyer renders both types of services with respect to the same matter.  Under some 
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circumstances, the legal and law-related services may be so closely entwined that they 
cannot be distinguished from each other, and the requirement of disclosure and 
consultation imposed by paragraph (a)(2) of the rule cannot be met.  In such a case, a 
lawyer will be responsible for assuring that both the lawyer’s conduct and, to the extent 
required by Rule 5.3, that of nonlawyer employees in the distinct entity that the lawyer 
controls, comply in all respects with the Michigan Rules of Professional Conduct. 

A broad range of economic and other interests of clients may be served by 
lawyers’ engaging in the delivery of law-related services.  Examples of law-related 
services include providing title insurance, financial planning, accounting, trust services, 
real estate counseling, legislative lobbying, economic analysis, social work, 
psychological counseling, tax preparation, and patent, medical, or environmental 
consulting. 

When a lawyer is obliged to accord the recipients of such services the protections 
of those rules that apply to the client-lawyer relationship, the lawyer must take special 
care to heed the proscriptions of the rules addressing conflicts of interest, and to 
scrupulously adhere to the requirements of Rule 1.6 relating to disclosure of confidential 
information.  The promotion of the law-related services must also in all respects comply 
with Rules 7.1 through 7.3, dealing with advertising and solicitation.  In that regard, 
lawyers should take special care to identify the obligations that may be imposed as a 
result of a jurisdiction’s decisional law. 

When the full protections of all the Michigan Rules of Professional Conduct do not 
apply to the provision of law-related services, principles of law external to the rules, for 
example, the law of principal and agent, govern the legal duties owed to those receiving 
the services.  Those other legal principles may establish a different degree of protection 
for the recipient with respect to confidentiality of information, conflicts of interest, and 
permissible business relationships with clients.  See also Rule 8.4 (Misconduct). 
 

Staff Comment:  This is a new rule.  The underlying presumption of the rule is that 
the Michigan Rules of Professional Conduct apply whenever a lawyer performs law-
related services or controls an entity that performs law-related services.  The 
accompanying commentary explains that the presumption may be rebutted only if the 
lawyer carefully informs the consumer and identifies the services that are law related and 
clarifies that no client-lawyer relationship exists with respect to ancillary services. 
 
Rule 6.6  Nonprofit and Court-Annexed Limited Legal Services Programs 
 
(a) A lawyer who, under the auspices of a program sponsored by a nonprofit 

organization or court, provides short-term limited legal services to a client without 
expectation by either the lawyer or the client that the lawyer will provide 
continuing representation in the matter: 

 
(1) is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the 

representation of the client involves a conflict of interest; and  
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(2) is subject to Rule 1.10 only if the lawyer knows that another lawyer 

associated with the lawyer in a law firm is disqualified by Rule 1.7 or 1.9(a) 
with respect to the matter. 

 
(b) Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a 

representation governed by this rule. 
 
Comment 
 

Legal services organizations, courts, and various nonprofit organizations have 
established programs through which lawyers provide short-term limited legal services, 
such as advice or the completion of legal forms, that will help persons address their legal 
problems without further representation by a lawyer.  In these programs, such as legal-
advice hotlines, advice-only clinics, or pro se counseling programs, a client-lawyer 
relationship may or may not be established as a matter of law, but regardless there is no 
expectation that the lawyer’s representation of the client will continue beyond the limited 
consultation.  Such programs are normally operated under circumstances in which it is 
not feasible for a lawyer to systematically screen for conflicts of interest as is generally 
required before undertaking a representation.  See, e.g., Rules 1.7, 1.9, and 1.10. 

A lawyer who provides short-term limited legal services pursuant to this rule must 
secure the client’s consent to the scope of the representation.  See Rule 1.2.  If a short-
term limited representation would not be reasonable under the circumstances, the lawyer 
may offer advice to the client but must also advise the client of the need for further 
assistance of counsel.  Except as provided in this rule, the Michigan Rules of 
Professional Conduct, including Rules 1.6 and 1.9(c), are applicable to the limited 
representation. 

Because a lawyer who is representing a client in the circumstances addressed by 
this rule ordinarily is not able to check systematically for conflicts of interest, paragraph 
(a) requires compliance with Rules 1.7 or 1.9(a) only if the lawyer knows that the 
representation presents a conflict of interest for the lawyer, and with Rule 1.10 only if the 
lawyer knows that another lawyer in the lawyer’s firm is disqualified by Rules 1.7 or 
1.9(a) in the matter. 

Because the limited nature of the services significantly reduces the risk of conflicts 
of interest with other matters being handled by the lawyer’s firm, paragraph (b) provides 
that Rule 1.10 is inapplicable to a representation governed by this rule except as 
provided by paragraph (a)(2).  Paragraph (a)(2) requires the participating lawyer to 
comply with Rule 1.10 when the lawyer knows that the lawyer’s firm is disqualified by 
Rules 1.7 or 1.9(a).  By virtue of paragraph (b), however, a lawyer’s participation in a 
short-term limited legal services program will not preclude the lawyer’s firm from 
undertaking or continuing the representation of a client with interests adverse to a client 
being represented under the program’s auspices.  Nor will the personal disqualification 
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of a lawyer participating in the program be imputed to other lawyers participating in the 
program. 

If, after commencing a short-term limited representation in accordance with this 
rule, a lawyer undertakes to represent the client in the matter on an ongoing basis, Rules 
1.7, 1.9(a), and 1.10 become applicable. 
 

Staff Comment:  MRPC 6.6 is a new rule.  The rule addresses concerns that a strict 
application of conflict-of-interest rules may deter lawyers from volunteering to provide 
short-term legal services through nonprofit organizations, court-related programs, and 
similar other endeavors such as legal-advice hotlines. 
 
Rule 8.5  Jurisdiction  Disciplinary Authority; Choice of Law 
 
(a) Disciplinary Authority.  A lawyer licensed admitted to practice in this jurisdiction 

is subject to the disciplinary authority of this jurisdiction, regardless of whether 
where the lawyer’s is engaged in practice elsewhere conduct occurs.  A lawyer not 
admitted in this jurisdiction is also subject to the disciplinary authority of this 
jurisdiction if the lawyer provides or offers to provide any legal services in this 
jurisdiction.  A lawyer may be who is licensed to practice in another jurisdiction 
and who is admitted to practice in this jurisdiction is subject to the disciplinary 
authority of both this jurisdiction and another jurisdiction for the same conduct. 

 
(b) Choice of Law.  In any exercise of the disciplinary authority of this jurisdiction, 

the rules of professional conduct to be applied shall be as follows: 
 

(1) for conduct in connection with a matter pending before a tribunal, the rules 
of the jurisdiction in which the tribunal sits, unless the rules of the tribunal 
provide otherwise; and  

 
(2) for any other conduct, the rules of the jurisdiction in which the conduct 

occurred, or, if the predominant effect of the conduct is in a different 
jurisdiction, the rules of that jurisdiction shall be applied to the conduct; a 
lawyer shall not be subject to discipline if the lawyer’s conduct conforms to 
the rules of a jurisdiction in which the lawyer reasonably believes the 
predominant effect of the lawyer’s conduct will occur. 

 
Comment  
 

In modern practice lawyers frequently act outside the territorial limits of the 
jurisdiction in which they are licensed to practice, either in another state or outside the 
United States.  In doing so, they remain subject to the governing authority of the 
jurisdiction in which they are licensed to practice.  If their activity in another jurisdiction 
is substantial and continuous, it may constitute practice of law in that jurisdiction.  See 
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Rule 5.5.  A lawyer admitted to practice in Michigan pro hac vice is subject to the 
disciplinary authority of this state for actions and inactions occurring during the course 
of the representation of a client in Michigan. 

If the rules of professional conduct in the two jurisdictions differ, principles of 
conflict of laws may apply.  Similar problems can arise when a lawyer is licensed to 
practice in more than one jurisdiction. 

Where the lawyer is licensed to practice law in two jurisdictions which impose 
conflicting obligations, applicable rules of choice of law may govern the situation.  A 
related problem arises with respect to practice before a federal tribunal where the 
general authority of the states to regulate the practice of law must be reconciled with 
such authority as federal tribunals may have to regulate practice before them. 

Disciplinary Authority.  It is longstanding law that the conduct of a lawyer 
admitted to practice in this jurisdiction is subject to the disciplinary authority of this 
jurisdiction.  Extension of the disciplinary authority of this jurisdiction to other lawyers 
who provide or offer to provide legal services in this jurisdiction is for the protection of 
the citizens of this jurisdiction.  Reciprocal enforcement of a jurisdiction’s disciplinary 
findings and sanctions will further advance the purposes of this rule.  The fact that a 
lawyer is subject to the disciplinary authority of this jurisdiction may be a factor in 
determining whether personal jurisdiction may be asserted over the lawyer in civil 
matters. 

Choice of Law.  A lawyer potentially may be subject to more than one set of rules 
of professional conduct that impose different obligations.  The lawyer may be licensed to 
practice in more than one jurisdiction with differing rules, or may be admitted to practice 
before a particular court with rules that differ from those of the jurisdiction or 
jurisdictions in which the lawyer is licensed to practice.  Additionally, the lawyer’s 
conduct may involve significant contacts with more than one jurisdiction. 

Paragraph (b) seeks to resolve such potential conflicts.  Its premise is that 
minimizing conflicts between rules, as well as uncertainty about which rules are 
applicable, is in the best interests of clients, the profession, and those who are authorized 
to regulate the profession.  Accordingly, paragraph (b) provides that any particular 
conduct of a lawyer shall be subject to only one set of rules of professional conduct; 
makes the determination of which set of rules applies to particular conduct as 
straightforward as possible, consistent with recognition of appropriate regulatory 
interests of relevant jurisdictions; and protects from discipline those lawyers who act 
reasonably in the face of uncertainty. 

Paragraph (b)(1) provides, as to a lawyer’s conduct relating to a proceeding 
pending before a tribunal, that the lawyer shall be subject only to the rules of the 
jurisdiction in which the tribunal sits unless the rules of the tribunal, including its choice 
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of law rule, provide otherwise.  As to all other conduct, including conduct in 
anticipation of a proceeding not yet pending before a tribunal, paragraph (b)(2) provides 
that a lawyer shall be subject to the rules of the jurisdiction in which the lawyer’s 
conduct occurred or, if the predominant effect of the conduct is in another jurisdiction, 
the lawyer shall be subject to the rules of that jurisdiction.  In the case of conduct in 
anticipation of a proceeding that is likely to be before a tribunal, the predominant effect 
of such conduct could be either where the conduct occurred, where the tribunal sits, or in 
another jurisdiction. 

When a lawyer’s conduct involves significant contacts with more than one 
jurisdiction, it may not be clear initially whether the predominant effect of the lawyer’s 
conduct will occur in a jurisdiction other than the one in which the conduct actually did 
occur.  So long as the lawyer’s conduct conforms to the rules of a jurisdiction in which 
the lawyer reasonably believes the predominant effect will occur, the lawyer shall not be 
subject to discipline under this rule. 

If two admitting jurisdictions were to proceed against a lawyer for the same 
conduct, they should, applying this rule, identify the same governing ethics rules.  They 
should take all appropriate steps to see that they do apply the same rule to the same 
conduct and should avoid proceeding against a lawyer on the basis of inconsistent rules. 

The choice of law provision applies to lawyers engaged in transnational practice, 
unless international law, treaties, or other agreements between regulatory authorities in 
the affected jurisdictions provide otherwise. 
 

Staff Comment:  The amendments of MRPC 8.5 add a separate section on choice 
of law.  The rule specifically gives discipline authorities jurisdiction to investigate and 
prosecute the ethics violations of attorneys temporarily admitted to practice in Michigan.  
The rule is intended to work in conjunction with MRPC 5.5.  See, also, MCR 8.126 and 
MCR 9.108(E)(8). 

 
The staff comments that appear throughout these amendments are intended to 

provide explanation, but are not authoritative constructions by the Court. 
 
 


