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APPELLANTS’ REPLY

Appellants ask the Court to overrule the decision of two out of three judges of the Court of
Appeals. That is clearly and simply the correct decision and it is important. It is easy to see that a
reversal is the correct outcome because the language of MEPA is clear and the decision in Preserve
the Dunes supports it. It is important because the opposite outcome undermines a key legislative
achievement of Michigan in the enactment of MEPA that is a critical tool in the state’s
development over time of environmental protections that work.! It is important because no agency
is above the law, able by spinning the words of this Court to suit its self-interested wish to be free
of independent judicial review under MEPA.

The Department seeks to create the impression that the opposite is true, that (A) the issue
before the Court is a difficult one that raises complex issues of law and (B) the case is not of any
consequence because the use of MEPA is simply “collateral” and unnecessary.>

1. A MEPA case is not “collateral”; it differs from administrative review in
fundamental ways

The Department argues repeatedly and at length that administrative review of its permitting

decisions is the “exclusive” means by which they can be reviewed. In addition to the fact that

! While the Department argues at pages 8-9 that, with so many individual statutes in NREPA
enacted since MEPA, it is no longer needed, the truth is that the law of environmental protection
is still in its infancy and continues to develop. MEPA remains a critical statute in that process and
the legislature has not overturned or withdrawn it. It is not up to the Department to selectively
decide which laws to follow and which to ignore.

2 The Department’s failure to contest certain points made by Appellants is also noteworthy. For
example, it does not challenge Appellants’ point that the conduct of the Department impacts the
environment. It does not address, much less dispute, that the Department was a defendant in
Preserve the Dunes and that this Court remanded the case for Court of Appeals review of the trial
court’s MEPA findings. It does not dispute that Appellants state a cause of action, with the sole
exception of the erroneous argument based on Preserve the Dunes.

1
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this is contrary to the words of this Court in Preserve the Dunes,’® the argument ignores completely
the substantial differences between a contested case and a MEPA cause of action. The two avenues
of review are not equivalent; a MEPA case cannot fairly be labeled a “collateral attack.”

A MEPA case is brought in a Michigan circuit court with an independent, elected trial
judge as the neutral third party who will address discovery disputes and conduct a trial in open
court.’ In contrast, a contested case is a quasi-judicial process without discovery overseen by a
Department employee serving as an administrative law judge. A MEPA judge is empowered, not
only by MEPA but by the authority of the circuit court, to grant declaratory and equitable relief;
an ALJ has no equitable power.® In a MEPA case in circuit court, MEPA’s purpose, to prevent
impairment of natural resources, applies and governs the scope of the case; in contrast, it is
standard in EGLE contested cases for the ALJ to rule that “MEPA does not apply” and focus
narrowly on limited standards and defer to the Department. See, for example, January 26, 2016

Opinion and Order regarding this same matter, at page 6 (“MEPA plays no role in the

3 See Preserve the Dunes, 471 Mich at 514 (“MEPA provides for immediate judicial review of
allegedly harmful conduct. The statute does not require exhaustion of administrative remedies
before a plaintiff files suit in circuit court”) and at 521 (““a challenge under MEPA may be filed in
circuit court before or during the time that the alleged MEPA violation occurs, without any
requirement that a litigant exhaust administrative remedies”).

* In Preserve the Dunes, the reference to “collateral” had to do with using MEPA to challenge
eligibility, not at all the point made in the Department argument about “three bites at the apple.”

> Appellants note that MEPA specifically authorizes circuit courts to handle MEPA cases and that
the Department with its transfer to the court of claims (housed in the court of appeals instead of in
a trial court system, as it used to be) appears to reject that. The basis of the “three bites” criticism
raised by the Department, e.g., at pages 2 & 24, is due entirely to its own transfer of what was
originally filed as one action against the developer and the Department in the same court. The
Department can acquiesce to a regular trial court judge serving also as a designated court of claims
judge and, upon information and belief, that used to be the normal practice. Query whether a
remand should, in this Court’s discretion, be to the circuit court with a direction to the assigned
judge to serve on this case as a court of claims judge, instead of a remand to the court of appeals.
6 The Department has acknowledged that one must go to circuit court to seek injunctive relief, so
at least “two bites” appear to be necessary for that relief to be granted.

2
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determination of whether an application should be granted under the strictures of Part 353,”
emphasis supplied), attached as Exhibit 1. Further, any judicial review of a contested case (on
appeal to circuit court) is limited to the administrative record.

Another important distinction between administrative review and a MEPA action is that,
while a MEPA action can be brought by any citizen to protect the environment, fulfilling the
Legislature’s direction to involve the general public in developing the common law of
environmental protection, standing in contested cases is strictly limited to such a degree that the
administrative process is often entirely unavailable.” It is not unusual in a contested case for the
permittee and the Department to seek dismissal without any evidentiary hearing. Now, the
Department seeks the same protection against any MEPA review of its conduct by asserting
wrongly that Preserve the Dunes bars MEPA actions against the agency.

A MEPA action is not a collateral attack but an independent, legislatively-authorized action
to protect the environment. Appellants respectfully request that this Court end the Department’s
self-serving rejection of MEPA and make clear that (A) the Department can be a defendant as to
its permitting conduct, which does not “stand alone,” Preserve the Dunes, 471 Mich at 519, but is
inextricably linked to the actions of its permittees; (B) the scope of a MEPA action is defined in
Section 1701 and is not limited by Section 1703’s reference to conduct®; (C) MEPA also applies

in administrative actions including contested cases and cannot be rejected by ALJs; and (D) MEPA

7 Many parts of NREPA simply require a party to be “aggrieved.” Some parts of NREPA require
more. See, for example, MCL 324.35305(1). In contrast, in a MEPA case in circuit court, an
elected judge can address standing under the State’s well-established standards for standing.

8 The Preserve the Dunes decision does note at several places that MEPA focuses on conduct based
on the language of Section 1703. See, for example, 471 Mich at 515, 517, 518 & 521. Appellants
respectfully request that this Court make clear that the use of the word “conduct” in Section 1703
does not limit the scope of Section 1701 and that the Department’s permitting “conduct” is
inextricably linked to the permittee’s conduct and so is reviewable under MEPA. Appellants’
Supplemental Brief at 30.
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authorizes the intervention in an administrative action, including a contested case, by any person
to protect the environment.

2. The plain language of MEPA: Potential defendants include “any person,” not
“any person except the Department”

MEPA clearly states that one may sue “any person” to protect the environment. MCL
324.1701(1). Basic rules of statutory construction require the court to follow the legislature’s
direction. “If the statute's language is clear and unambiguous, then judicial construction is
inappropriate and the statute must be enforced as written.” People v Lewis, 503 Mich 162, 165
(2018) (citations omitted); Madugula v Taub, 496 Mich 685, 696 (2014) (“When a statute's
language is unambiguous, ‘the Legislature must have intended the meaning clearly expressed, and
the statute must be enforced as written. No further judicial construction is required or permitted’”
(citations omitted)). MEPA is unambiguous; there is no basis in the language of MEPA to exclude
a particular person such as the Department from being a potential defendant. The Department’s
effort to insulate itself is contrary to basic rules of statutory interpretation and, through that effort,
constitutes an attempt to read part of MEPA out of existence. The Department’s position should
be unequivocally rejected.

Moreover, the language of Section 1701 that authorizes suit “for declaratory and equitable
relief against any person for the protection of the air, water, and other natural resources” does not
condition such suit on the conduct of any party. While Section 1703 says that if one has made a
prima facie case “showing that the conduct of the defendant has polluted [or] impaired” the
environment, the defendant “may rebut the prima facie showing,” it does not state even there that
conduct is required in order to prove one’s MEPA case. Further, Section 1701 makes clear by the
omission of the term “conduct” that conduct is not required where protection of natural resources

is at issue. “[W]hen the Legislature includes language in one part of a statute that it omits in
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another, it is assumed that the omission was intentional.” People v Lewis, supra, 503 Mich at 165-
166. See also, Echelon Homes, LLC v Carter Lumber Co, 472 Mich 192, 196 (2005) (“where the
language is unambiguous . . . the statute must be enforced as written); DiBenedetto v West Shore
Hosp, 461 Mich 394, 402 (2000). Fundamental rules of statutory construction support the
conclusion that Section 1701 is broader than the reference to conduct in Section 1703. Thus, one
could conclude that, to the extent Preserve the Dunes said “only wrongful conduct offends MEPA”
it was in error and this Court should clear up that misunderstanding now.

3. Courts should not defer to the Department on the interpretation of MEPA

Appellants have explained what the decision in Preserve the Dunes stands for based upon
this Court’s own words and analysis. The Department offers a different interpretation through its
counsel.” In addition to the language of MEPA being plain and not excluding the Department from
potential defendants, there is no basis to defer to the agency on this issue. The propriety of naming
the Department as a defendant as to its permitting work is not a question that falls within the
Department’s special expertise regarding environmental conditions and the effects of human
activity upon the environment and natural resources of Michigan.!? Rather, it is a question of the
legal interpretation of a statute. “[C]ourts may not abdicate their judicial responsibility to interpret
statutes by giving unfettered deference to an agency’s interpretation. Courts must respect

legislative decisions and interpret statutes according to their plain language.” SBC Mich v PSC (In

? The office of the attorney general, popularly referred to as the largest law firm in Michigan, is
known for its zealous advocacy. Respectfully, Appellants submit, unwarranted judicial deference
to that advocacy has led to the misuse of Preserve the Dunes that this Court can now correct.

10 Where interpretation of a regulation promulgated by an agency is at issue and is genuinely
ambiguous, a court may grant respectful consideration to the agency’s position. See Kisor v Wilkie,
~US _, 139 S Ct 2400, 2414 (2019) (“the possibility of deference can arise only if a regulation
is genuinely ambiguous. . . . not all reasonable agency constructions of those truly ambiguous rules
are entitled to deference”).
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re Complaint of Rovas), 482 Mich 90, 93 (2008). A Chevron analysis resulting in deference to the
agency is not appropriate where the legislature has not left a gap for the agency to interpret or
delegated its authority to the agency. /d., 482 Mich at 109-110.

The United States Supreme Court has agreed with this Court in rejecting deference to an
environmental agency’s interpretation where, to follow that agency’s “reading would open a
loophole allowing easy evasion of the statutory provision’s basic purposes. Such an interpretation
is neither persuasive nor reasonable.” County of Maui, HI v Hawaii Wildlife Fund, 590 US _, |
140 SCt 1462, 1474 (2020). In other words, sometimes there is good reason for an independent
judiciary to “look over the shoulder” of the regulator. See also, statement of former Department
Director quoted in Appellants’ Supplemental Brief at 18-19. The clearly established purpose of
MEPA is to protect the environment and it plainly authorizes such review.!! Insulating the work
of the one agency whose conduct most affects the environment of Michigan from the judicial
scrutiny the Legislature authorized in MEPA pursuant to its constitutional mandate and authority
would undermine the statute’s basic purpose. That “evasion” is “neither persuasive nor
reasonable,” as the United States Supreme Court pointed out in County of Maui, id., and should be
soundly rejected. See also, Ray v Mason County Drain Comm r, 393 Mich 294, 305 (1975) (“[n]ot
every public agency proved to be diligent and dedicated defenders of the environment”); WMEAC
v Natural Res Comm’n, 405 Mich 741, 752-754 (1979) (deference is error; courts must make de
novo decisions and apply “strict scrutiny” to agency decisions); and Nemeth v Abonmarche Dev,
457 Mich 16, 31 (1998) (under MEPA, “courts are not bound by any state administrative finding”).

MEPA provides a right to the public and a charge to the courts to engage in an independent

third party evaluation whether or not any decisions or conduct threaten the environment; this Court

!1'See extensive authorities cited at Appellants’ Supplemental Brief at footnote 12.
6
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should enforce it. The Department should not be exempt from MEPA judicial review as to its
permitting decisions.

4. No complex legal doctrine bars a judicial action under MEPA against the
Department

The Department offers a potpourri of policy arguments at pages 21-31 of its Supplemental
Brief to try to make this simple case seem complicated. These arguments are circular; they start
from the false premise that administrative review is the “exclusive” avenue to obtain review'? and
try to use that to conclude that MEPA is an empty vessel and cannot ever be used to seek judicial
review of Department permit review actions.

The Department argues at 21-22 that an administrative review has a “preclusive effect”
barring any MEPA action. But the very cases cited make the point that “The preclusion doctrines
serve an important function in resolving disputes by imposing a state of finality to litigation where
the same parties have previously had a full and fair opportunity to adjudicate their claims”
(emphasis supplied). Nummer v. Michigan Dep't of Treasury, 448 Mich. 534, 541 (1995). See also,
William Beaumont Hosp. v. Wass, 315 Mich. App. 392 (2016) (does not address MEPA or the
standing limits that apply to administrative review but not to MEPA; nor does it suggest that the
Legislature in enacting MEPA intended it to be superfluous); Minicuci v. Scientific Data Mgmt.,
Inc., 243 Mich. App. 28, 39 (2000) (unlike the terms of MEPA, in that case “the Legislature
explicitly provided only one remedy from an adverse agency determination”). Administrative
review options are alternatives, not the exclusive or “preclusive” paths to review of agency

decisions.

12 As noted above at footnote 3, that is contrary to what this Court said in Preserve the Dunes.
7
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Cases the State cites to argue at pages 22-23 that MEPA presents a “conflict of laws”
problem do not support its argument barring the use of MEPA in this case. Kropf v. Sterling
Heights, 391 Mich. 139, 173 FN 8 (concurring opinion) (1974) (without any reference to MEPA,
the court noted that, “[o]rdinarily a court action may be commenced only after exhaustion of the
administrative remedy”); In re Harper, 302 Mich. App. 349, 356 (2013) (the court’s statement
that, “when an administrative scheme of relief exists an individual must exhaust those remedies
before a circuit court has jurisdiction,” applies when that is the only avenue of judicial review; it
does not refer to or apply to MEPA). Compare Preserve the Dunes at 514 and 521.

The State’s argument at page 24 pursuant to the “expressio unius est exclusio alterius”
maxim that “the provision of one specific judicial review mechanism in Part 353,” appeal from a
final decision, does not support rejecting MEPA. To argue that MEPA’s independent authorization
to sue somehow conflicts with the fact that Part 353 does not address it but only addresses
administrative appeal is a troubling argument. It ignores the fact that the enactment by the
Legislature of MEPA made it unnecessary to add the same authority in each part of NREPA. It
also asks this Court to grant immunity from independent judicial review to the Department based
on a specious argument. When the Department goes on to argue at pages 24-25 that there is a
conflict between Parts 17 and 353, the argument seeks to eviscerate the courts’ authority pursuant
to the judgment of the Legislature.!?

The Department’s argument at page 27-28 that allowing a MEPA action would violate the

“exhaustion doctrine” ignores the fact that this MEPA action did not in any way prevent or

13 The Department also argues at page 27 that its ALJs are “subject matter experts” without offering
any authority for such a claim. Most importantly, the Department does not seem to realize that
folding the ALJs into its embrace as its experts does not undercut the authority granted in MEPA
to seek independent judicial review.
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complicate the agency’s completion of its administrative review; it ignores entirely the unique
authorization to sue to protect the environment in MEPA; and it falsely suggests that the doctrine
of exhaustion of administrative remedies somehow serves to bar the pursuit of an independent
MEPA action. This argument is classic smoke and mirrors — it may sound good but is irrelevant.
Instead of acknowledging to the Court the importance of MEPA, the state engages in calling forth
one doctrine after another that might apply in a different circumstance but which have nothing to
do with MEPA or Preserve the Dunes.

The Department goes so far at the end of its brief to argue that this case is moot. Perhaps
the most important aspect of this argument is the fact that more than five years have passed since
the developer sought Part 353 dunes permits because of the Department’s litigious approach to
avoiding all oversight of its work. In fact, however, the case is not moot. The permits the
Department claims “have long since expired,” Department Brief at 31, were never finalized
because they have been subject to appeal all of this time. Any work performed by the developer
was done at its own risk. And the status of the work under the permits is less an issue in this case
than the work done by the Department staff in its review of the applications. Those issues remain
alive and important. People v. Richmond, 486 Mich. 29, 34 (2010) (an issue is justiciable if "the
issue is one of public significance that is likely to recur, yet evade judicial review") (citations
omitted). The Department’s mootness argument must be rejected.

The Department also overstates the facts when it says all lower court decisions have gone
its way. The Department ignores the fact that it was a co-defendant in many of the cases, including

the Preserve the Dunes action itself. It also ignores the Court of Appeals dissenting opinion, which
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rejected its interpretation of Preserve the Dunes.'* Appendix pages 163a-165a. Its argument that
all decisions subsequent to Preserve the Dunes have agreed with its interpretation is misleading
and wrong.

Conclusion and Request for Relief

Appellants respectfully request that the Court issue a peremptory order reversing the
decision of the Court of Appeals and holding with sufficient elaboration to make clear to lower
courts and administrative tribunals that:

A. The Department can be a Section 1701 defendant;

B. The actions of and standards used by the Department are reviewable under Section
1701 and MEPA generally;

C. MEPA applies in administrative proceedings including but not limited to NREPA
permit reviews and contested cases; and

D. Any person may intervene in an administrative proceeding such as a contested case

relying on MEPA to protect the state’s environment and natural resources.

Respectfully submitted,

Date: March 7. 2022 /s/ Dustin P. Ordway

Dustin P. Ordway (P33213)
ORDWAY LAW FIRM, PLLC
Counsel for Appellants

3055 Shore Wood Drive

Traverse City, M1 49686

Tel: (616) 450-2177
dpordway@ordwaylawfirm.com

14 See also, Appellants’ Supplemental Brief at 27-28, discussing the limit of the Preserve the Dunes
rejection of the use of MEPA to actions “unrelated” to impairment.
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