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law practice or legal study. All of the forms are proprietary to ICLE and may not
be reproduced for resale by any user. Book owners may not make any other copies
of the forms or permit others to do so without ICLE’s prior written consent.

Warranty and Exclusion of Liability

ICLE warrants that the download from the book purchaser’s account on
ICLE’s website contains selected forms from the book. ICLE makes no other
warranties, express or implied, including warranties of merchantability and fit-
ness for a particular purpose. In no event shall ICLE be liable for any indirect,
special, or consequential damages whatsoever, including lost profits or loss of use,
with respect to any claim by the user on account of or arising from use of the
download or the forms.

Contact ICLE with questions about proper use of these forms or requests for

permission: toll-free phone 877-229-4350 or email icle@umich.edu.
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FOREWORD

This new second edition of Michigan Family Law Benchbook represents a con-
tinuing collaboration between the Institute of Continuing Legal Education and
the State Court Administrative Office, Michigan Judicial Institute (M]I), to pro-
vide family law materials to the bench and bar. The book covers divorce-related
subjects, adoption, paternity, and guardianships, and is designed to complement
M]I’s benchbooks on juvenile delinquency, child protection, and domestic vio-
lence. The new second edition is available both in print and as an online edition
that is fully searchable, linked to cited Michigan primary law, and continually
updated. Through a new arrangement between MJI and ICLE, the Benchbook will
be provided free (in print and online) to family division judges and referees. We
are confident that the new edition will be helpful not only to judges and referees,
but also to lawyers and others dealing with family law matters.

Like its predecessor, the second edition was developed by ICLE under the
guidance of the Michigan Family Law Benchbook Advisory Committee, a group
of judges, Friends of the Court, and referees appointed by the SCAO. Advisory
Committee members not only reviewed the chapters, but also offered their sug-
gestions regarding best practices, settlement techniques, dealing with unrepre-
sented parties, interviewing children, and other issues. They also shared their own
well-honed tools of the trade, including model orders and opinions, hearing/inter-
view scripts, checklists, flow charts, and guidelines. We are very grateful for the
time they spent and the insight they gave us into issues facing those who deal with
family law matters.

The new edition builds on the excellent foundation laid by Mary Margaret
Bolda, Esq., who drafted almost all of the original Michigan Family Law Bench-
book. Her writing skills and prior experience as a clerk for several judges were
invaluable. We are also very grateful to the practitioners who contributed to both
the first and second editions—Joseph W. Cunningham, Plante & Moran, PLLC,
for writing the chapter “Tax Considerations in Divorce”; Diana Raimi, Moran
Raimi & Goethel, PC, for reviewing the “Property Division” chapter; and Nancy
Keppelman, Stevenson Keppelman Associates, for reviewing the QDROs section
of the “Property Division” chapter. We very much appreciate their help.

Finally, we want to thank the staff of the Michigan Judicial Institute—in par-
ticular, Tobin L. Miller, Publications/Program Manager, and Mary L. Galliver,
Research Attorney—for their thoughtful review, suggestions, and assistance
throughout the project. We look forward to collaborating with them on future
editions of the book.

June 2006
Lynn P. Chard
Director






RESEARCH CUTOFF AND HIGHLIGHTS

The April 2024 Update replaces the May 2023 Update. Please discard the May
2023 Update.

The April 2024 Update to Michigan Family Law Benchbook, Second Edition,
covers legislation and statutory amendments through 2024 PA 35 and Pub L No
118-47 and covers caselaw, court rule changes, regulations, and form revisions
through April 15, 2024. Other federal materials are current through April 15,
2024.

The April 2024 Update includes

* updates on approaching changes to the Revocation of Paternity (soon Par-
entage) Act including the new Assisted Reproduction and Surrogacy Parent-
age Act and incorporated gender-neutral substitutions in various provisions;

* new discussion regarding amendments to the Acknowledgment of Parentage
Act;
* new analysis of extreme risk protection orders added to the section on per-

sonal protection orders;

e updates on the appointment of standby guardians under the Estates and
Protected Individuals Code; and

* new Michigan Court of Appeals Cases on the powers and responsibilities of
a parent under MCL 700.5215 and determining paternity under the Safe
Delivery of Newborns Law.
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Michigan Supreme Court
State Court Administrative Office
309 N. Washington Square. P.O. Box 30048
Lansing. Michigan 48909
Phone (517 373-0130
Juhn D. Ferry, Jr., State Court Administrator

The Family Law Benchbook is a result of a collaborative effort of the Institute for Continuing
Legal Education and the State Court Administrative Office, Michigan Judicial Institute. The
goals of this partnership were to build upon ICLE’s substantial work on domestic relations law
published in Michigan Family Law to provide a resource for judges and referees assigned to the
Family Division of the Circuit Court, and to develop a process to keep that resource current in an
environment of rapid change.

The Benchbook is a part of a series of benchbooks developed to support the Family Division of
the Circuit Court. When complete, the benchbooks will cover all of the types of cases that are
within the subject matter jurisdiction of the Family Division of Circuit Court. It is our intent to
keep all of these benchbooks up to date with regular supplements. The family division
benchbooks are:

. Juvenile Justice Benchbook: Delinquency and Criminal Proceedings, MJ1, July
1998 (2500 copies distributed to judges and court personnel)

. Domestic Violence Benchbook: A Guide to Civil and Criminal Proceedings, MJI,
November 1998 (3000 copies distributed to judges and court personnel)

. Family Law Benchbook, ICLE, April 1999, (600 copies distributed to judges and
court personnel)

. Child Protective Proceedings Benchbook, MJL, July 1999 {2500 copies to be

distributed to judges and court personnel)
We anticipate that this partnership will efficiently provide the judiciary with useful current

resources to assist in providing the best possible service to families in Michigan.

John D. Ferry, Jr.
State Court Administrator
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Divorce Procedure
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C. Grounds for Divorce §1.3
D. Jurisdiction and Venue
1. Residency Requirements §1.4
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IV. Parties in the Armed Services §1.19
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A. In General §1.20
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ICLE thanks the Michigan Judicial Institute and Rebekah L. T. Sellers for their assistance in
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Summary of Divorce Procedure

This is a summary of major principles only, with cross-references to more detailed
discussion in sections of the Benchbook.

Action for divorce. §1.2.

A divorce action may be brought by a husband or a wife or, in the case of an incompe-
tent spouse, a guardian or a conservator.

Grounds for divorce. §1.3.

“[TThere has been a breakdown of the marriage relationship to the extent that the
objects of matrimony have been destroyed and there remains no reasonable likelihood
that the marriage can be preserved.”

The plaintiff may not include any other explanation of the grounds in the complaint.
The defendant may admit or deny the grounds. The court may consider an admission
but is not bound by it.

Jurisdiction; venue. §1.4.

On the filing date, one party must have resided in Michigan for at least 180 days and
in the county of filing for at least 10 days. Residence means the place of a permanent
home where the party intends to remain.

The 10-day county residency requirement need not be met if there is information that
would allow the court to reasonably conclude that the parties’ minor children are at
risk of being taken outside the U.S. and kept in a foreign country by a defendant who
was born in a foreign country or who is not a U.S. citizen.

Initial filings. §§1.8-1.11.

The initial filing for a divorce without children includes a summons, a complaint, fil-
ing fees, and a record of divorce or annulment (some counties require filing at the
time of entry of the judgment).

If there are minor children or a request for spousal support, a verified statement must
be served on the other party and provided to the Friend of the Court. The initial fil-
ing for a divorce with minor children must also include information about custody
proceedings and the names and birth dates of the minor children.

The complaint must include the following:

*  The statutory grounds for divorce, without further explanation.
*  The parties’ complete names and their names before marriage.
*  Residency information.

*  Whether a party is pregnant.

*  The required case caption language (see §1.9).
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*  Whether there are minor children of the parties or minor children born during
the marriage.

*  The complete names and birth dates of any minors involved in the action, includ-
ing minor children of the parties and all children born during the marriage.

¢ Whether there is property to be divided.

* Ifarequest for protection of property is made, facts sufficient to support the relief
requested.

*  If spousal support is requested, a showing of the need for support and the other
party’s ability to pay.

*  If there are minors or a request for child support, whether any Michigan court
has continuing jurisdiction over the minor and, if so, the court and file number.

*  If custody of a minor is to be determined, the following must be included in the
complaint or in an attached affidavit: (1) the child’s present address, (2) places
where the child has lived within the last five years, (3) names and present
addresses of persons with whom the child has lived during that period, (4)
whether the party has participated in other litigation concerning the custody of
the child in Michigan or elsewhere, (5) whether the party knows of a proceeding
that could affect the current child custody proceeding, and (6) whether the party
knows of a person who is not a party to the proceedings who has physical custody
of the child or claims custody or parenting time rights. MCR 3.206.

Filing fees may be waived. Fees and costs must be waived or suspended for persons
receiving public assistance and indigent persons. The judge may hold a hearing to
determine if the person is indigent. If the affidavit of indigency is not disputed, the
waiver is mandatory.

Service. §§1.15-1.18.

Service is as provided in the general rules for service, with a copy to the Friend of the
Court if there are minor children, a party is pregnant, or support is requested.

If there is a nonresident defendant and jurisdiction is under the long-arm statute, ser-
vice is made as on a resident defendant. If jurisdiction is acquired by personal service
with an order for appearance and publication, specific proofs are required (see §1.15).

Requirements for alternative service—see §1.16.

Requirements when a spouse is in the armed services—see §1.19.

Ex parte orders; temporary restraining orders. §§1.21-1.28.

The court must be satisfied by specific facts set forth in an affidavit or verified plead-
ing that irreparable injury, loss, or damage will result from the delay required to effect

notice, or that notice itself will precipitate adverse action before an order can be
issued. MCR 3.207(B)(1).

Orders are effective upon entry but may not be enforced until the other party is served

with notice. MCR 3.207(B)(3).
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Ex parte orders for child support, custody, or parenting time must include the notice

in MCR 3.207(B)(5).
Temporary restraining orders. $1.24.

Requirements for granting a temporary restraining order (TRO):

* It clearly appears from specific facts shown in an affidavit or a verified pleading
that immediate and irreparable injury, loss, or damage will result to the applicant
from the delay required to effect notice, or that notice itself will precipitate
adverse action before an order can be entered.

*  The applicant’s attorney certifies in writing any efforts to give notice and why
notice should not be required.

* A permanent record is made of nonwritten evidence, arguments, or representa-
tions supporting the application.

MCR 3.310(B)(1).

The order must be (1) endorsed with the date and time it is issued, (2) describe the

injury and why it is irreparable, and (3) state why the order was granted without
notice. MCR 3.310(B)(2).

Domestic relations TROs (unlike others) need not expire within a fixed period, and
the court need not set a date for further hearing.

For personal protection orders, see §1.25 and Michigan Judicial Institute, Domestic
Violence Benchbook: A Guide to Civil and Criminal Proceedings (4th ed 2024).

Temporary orders. $1.26.

May be entered at any time on the filing of a verified motion, after a hearing.

Must state effective date and whether it may be modified retroactively. The order
remains in effect until modified or a final judgment or order is entered.

Domestic relations referee hearings; judicial review. §1.29.

The domestic relations referee must schedule a hearing within 14 days of receipt of
the motion and must notify the parties’ attorneys or unrepresented parties. The notice

must clearly state that the matter will be heard by a referee. MCR 3.215(C).

Within 21 days after the hearing, the domestic relations referee must make a state-
ment of findings on the record or must submit a written report to the court, including
findings and a summary of the testimony. A recommended order must also be sub-
mitted and served on the attorneys or unrepresented parties, and proof of service must

be filed with the court. MCR 3.215(E).

A party has the right to judicial review of any matter that was the subject of a referee
hearing and resulted in a statement of findings and a recommended order. The party
must file and serve written objection and notice of a hearing on the parties or their
attorneys within 21 days after the domestic relations referee’s recommended order was
served. MCR 3.215(F).
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If no such objections are filed, and the court approves, the domestic relations referee’s
recommended order takes effect.

A judicial hearing must be held within 21 days after an objection is filed, unless the
court extends the time for good cause. MCR 3.215(F)(1).

The court hears the matter de novo, but the parties can stipulate that the judicial
hearing be based solely on the record of the referee hearing.

Hearings on income withholding.

If the hearing concerns income withholding, the referee must arrange for a recom-
mended order to be submitted to the court forthwith. If the recommended order is
approved by the court, it must be given immediate effect.

Pretrial conferences. §§1.30-1.37.

The court at any time may require the parties’ attorneys to appear for a pretrial con-
ference; more than one may be held. MCR 2.401 lists issues that may or should be
considered at an early scheduling conference, in a scheduling order, or at a pretrial
conference; see §§1.31-1.34.

Scheduling orders should be done after consultation with counsel. If this is not possi-
ble, the parties may file a written request for amendment within 14 days after entry of
the order. Within 14 days after receiving the request, the court must schedule a new
conference, enter a new order, or notify the parties in writing that it declines to amend
the order.

Mediation; arbitration. §§1.38-1.47.
Friend of the Court mediation. $1.38.
Must be provided for custody and parenting time disputes; optional use by the parties.
Court rule mediation. $§1.39—1.43.

The court may refer any contested issue to mediation, but parties who are subject to
personal protection orders or who are involved in child abuse or neglect proceedings
may not be referred to mediation without a hearing.

Referral to mediation—by stipulation, a party’s written motion, or the court’s own

motion. MCR 3.216(C).

Objection to mediation—within 14 days after notice of an order assigning the matter
to mediation, by motion and notice of a hearing. The motion must be heard within 14
days unless the court orders otherwise, but it must be heard before the case is submit-
ted to mediation. MCR 3.216(D).

Private mediation. $1.44.

On the parties’ stipulation, the court may order private mediation. MCR 3.216(E)(2).
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Arbitration. §§1.45—1.46.

The parties may agree in writing to resolve property, custody, and child support issues.
Having agreed, the parties are bound by the decision. The court may vacate the award
if

*  the award was procured by corruption, fraud, or other undue means

* there was evident partiality by an arbitrator appointed as a neutral, corruption of
an arbitrator, or misconduct prejudicing a party’s rights

* the arbitrator exceeded their powers

* the arbitrator refused to postpone the hearing on a showing of sufficient cause,
refused to hear evidence material to the controversy, or otherwise conducted the
hearing to substantially prejudice a party’s rights

Collaborative law. §1.47.

The Michigan Uniform Collaborative Law Act (UCLA), MCL 691.1331 et seq.,
governs collaborative law practice. Collaborative law consists of two clients and two
attorneys working together, sometimes with other professionals, as part of a team to
reach a fair and comprehensive settlement that works for the whole family on all
issues. Parties and lawyers voluntarily contract, using a participation agreement, that
the lawyers will only represent the clients in court to seek approval of an agreement
resulting from the collaborative law process or in very limited emergencies.

Procedure for entering divorce judgments. §§1.50-1.60.

No divorce judgment may be entered without a hearing in open court at which proofs
are taken. The testimony of at least one party must establish the statutory grounds
and jurisdiction.

No proofs or testimony can be taken until 60 days after the complaint is filed, or 6
months if there are minor children. MCL 552.9f. The court may not shorten the 60-
day period, but may reduce the 6-month period to as few as 60 days if there is
“unusual hardship or compelling necessity.” MCR 3.210(A)(2).

The parties may preserve testimony during the waiting period.

Consent judgments. §1.52.

Judgments based on agreements are no longer entered under the default rules. They

are controlled by MCR 3.210(E).
Default judgments. §§1.53-1.57.

The grounds are same as in other cases (e.g., failure to plead or failure to comply with
other court rules).

The party seeking a default files a default, a notice of entry of default, and a request of
default and sends notice of entry of default to all parties. MCR 3.210(B).

A default may be filed at any time after the grounds are established, but the waiting
period or other requirements may delay entry of the default judgment.
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The entry of a default cuts off the defaulted party’s right to proceed with the action
until the default has been set aside. MCR 3.210(B)(2)(c).

The court may allow a defaulted party to engage in discovery, file motions, and partic-
ipate in court hearings, referee hearings, and alternative dispute resolution (ADR)

proceedings. The defaulted party’s participation may be conditioned or limited in the
court’s discretion. MCR 3.210(B)(2)(d).

If the defendant has not appeared, a nonmilitary affidavit must be filed before the
default judgment of divorce can be entered. MCR 2.603(C).

A hearing on the default judgment is required under certain circumstances. If a hear-
ing is required, the party seeking the default judgment must schedule a hearing; serve
the default judgment motion, notice of hearing, and copy of proposed judgment on
the defaulted party at least 14 days before the hearing; and file a proof of service.
MCR 3.210(B)(4). Notice is not required if the default is entered for failure to appear
at trial or a scheduled hearing. The moving party should be prepared to show that the
judgment is in accordance with the law.

Contested cases.

The judge must state findings of fact and conclusions of law. MCR 3.210(D).
Entry of the judgment.

A party must submit the judgment for entry within 21 days after the court’s opinion
or a settlement was placed on the record, unless the court grants an extension. The
court may require that the judgment be submitted to the Friend of the Court for
review.

Methods for entering a divorce judgment after trial or after the parties place the set-
tlement on the record:

*  The court may sign the judgment when it grants the relief provided by the judg-

ment.

*  After the parties approve the judgment’s form, the court signs the judgment if it
complies with the court’s decision.

*  The parties may submit the judgment under the seven-day rule.

*  The parties may prepare a proposed judgment and file a motion for settlement.

Required provisions for divorce judgments.
All divorce judgments. §1.61.
* A determination of each party’s rights in insurance on the life of the other party.

* A determination of each party’s rights in pension, annuity, or retirement benefits;
contributions to a pension, annuity, or retirement plan; and contingent rights in
unvested benefits.

*  The parties’ rights in property.
* A provision granting, reserving, or denying spousal support.

*  If spousal support is nonmodifiable, a provision to that effect.
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Diworces with minor children—additional required provisions. §1.62.

* A prohibition against moving the children’s residence outside Michigan or, in the
case of a joint custody arrangement, a relocation agreement or mandated lan-
guage prohibiting moving the children’s residence more than 100 miles away.

* A requirement that the custodial parent promptly notify the Friend of the Court
in writing of any change of the children’s address.

* A statement by the court declaring the children’s inherent rights and establishing
the rights and duties as to the children’s custody, support, and parenting time.

Judgments awarding child or spousal support—additional required provisions. $§1.63—
1.64.

Child or spousal support must be ordered in the latest version of the State Court
Administrative Office (SCAO) Uniform Support Order. This form order must
accompany any judgment or order affecting child or spousal support. If only child or
spousal support is ordered, then only the Uniform Support Order may be used. The
Uniform Order governs if the terms of the judgment or order conflict with the Uni-
form Order. The final judgment must either incorporate the Uniform Order by refer-
ence or state that none is required.

Modification of judgment provisions. §1.69.

Generally, divorce judgment provisions regarding child custody, parenting time, child
support, and periodic spousal support are modifiable; property division and alimony
in gross provisions are not. See §§3.24-3.25, §§4.17-4.18, §§5.25-5.33, and §§6.43—
6.51 for modification of particular provisions.

Relief from judgments. §§1.71-1.80.
Rehearing or new trial. §1.71.

May be ordered on a party’s motion filed within 21 days of entry of the judgment or
on the court’s initiative during the same period (the order on the court’s initiative
must specify the grounds).

The motion will be granted if a party’s substantial rights are materially affected by
*  irregularity in the proceedings

*  the prevailing party’s fraud or misconduct

*  decision against the great weight of the evidence

*  newly discovered material evidence that could not with reasonable diligence have
been discovered and produced at trial

¢ the court’s error of law or mistake of fact
*  void judgment
* any other reason justifying relief from the judgment

MCR 2.611(A)(1).
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On a motion for a new trial, the court may

*  set aside the judgment

*  take additional testimony

+ amend findings of fact and conclusions of law

*  make new findings or conclusions and enter a new judgment

MCR 2.611(A)(2).

Amendment or correction. $1.72.

At any time, the court may amend the judgment to correct clerical or inadvertent
errors; no change in circumstances is required. MCR 2.612(A)(1).

A motion to amend on other grounds must be brought within 21 days after entry of

the judgment. MCR 2.611(B).
Setting aside judgments. $§1.74—1.79.
The parties’stipulations to set aside—generally valid.

The defendant over whom jurisdiction was acquired but who did not know of the
divorce judgment must file a motion for relief within one year after entry of the judg-
ment. The defendant must show adequate reason for relief and that innocent third

parties will not be prejudiced. MCR 2.612(B).
Otherwise, on a motion brought within one year, a judgment may be set aside
*  for mistake, inadvertence, surprise, or excusable neglect

*  for newly discovered evidence that by due diligence could not have been discov-
ered in time to move for a new trial

*  for fraud (intrinsic or extrinsic), misrepresentation, or other misconduct
+  for void judgment

*  because the judgment has been satisfied, released, or discharged; a prior judg-
ment on which it is based has been reversed or otherwise vacated; or it is no lon-
ger equitable that the judgment should have prospective application

*  for any other reason justifying relief
MCR 2.612(C).
See §§1.75-1.78 for further explanation of these grounds.

A motion to set aside a default judgment before the default judgment is entered
(except those based on lack of jurisdiction over the defendant or the subject matter)

may be granted only on verified motion of the defaulted party showing good cause.
MCR 3.210(B)(3). Good cause requires a showing that

*  there was substantial defect or irregularity in proceedings
* areasonable excuse exists for the defendant’s failure to plead

*  allowing the default to stand would cause manifest injustice

11
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A motion to set aside a default judgment after the judgment has been entered is gov-
erned by MCR 3.210(B)(6)(a). The court may also set aside a default judgment under
MCR 2.612. MCR 3.210(B)(6)(b).

Enforcement of divorce judgments. §§1.81-1.87.

The court has inherent authority as a court of equity to enforce its own directives.
The court may enforce provisions in the divorce judgment that the parties agreed to
even if the court would not have had authority to order them without the parties’ con-
sent.

See the appropriate chapter for enforcement procedures for specific types of provi-
sions—chapter 3 for child custody, chapter 4 for parenting time, chapter 5 for child
support, chapter 6 for spousal support, chapter 7 for Friend of the Court, and chapter
8 for property division.

Limitations periods. 1.83

Actions to enforce divorce judgments—10-year limitations period. The 10-year
period begins to run when the cause of action accrues; for support orders enforced
under the Support and Parenting Time Enforcement Act (SPTEA), the period
begins to run when the last payment is dze.

Actions to enforce divorce judgment liens on real property—I15-year limitations
period.

Foreign judgments. §1.84
Sister-state judgments—protected by the Full Faith and Credit Clause of the U.S.

Constitution.

A foreign judgment filed under the Uniform Enforcement of Foreign Judgments Act
is enforced like a Michigan judgment.

Attorney Fees. §$1.85-1.87

The court has authority to award attorney fees in certain circumstances, including the
ability to pay or unreasonable conduct. The party requesting attorney fees bears the
burden of proving that the fees were incurred and that they are reasonable. A lien by
an attorney in a judgment is enforceable against the attorney’s client in the divorce

action. MCR 3.206(D).
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I. General Considerations

A. Applicable Law

§1.1 Divorce cases and ancillary matters are within the exclusive
jurisdiction of the family division of the circuit court. MCL 600.1021. Statutory
provisions governing divorce generally appear at MICL 552.1-.45. Ancillary mat-
ters such as property division, spousal support, child custody, parenting time, and
child support are covered elsewhere in the statutes and are discussed in other

chapters of this book.

Procedural rules are provided by the court rules governing domestic relations
actions, MCR subchapter 3.200; other applicable court rules governing civil pro-

ceedings generally, see MCR 3.201(C); the Friend of the Court Act, MCL
552.501 et seq.; and by the statutes governing specific ancillary matters.

B. Action for Divorce

§1.2 A divorce action “may be brought by a wife or a husband.”
MCL 552.11. Note, however, that the U.S. Supreme Court’s decision in Obergefell
v Hodges, 576 US 644 (2015), invalidated state laws including Michigan’s statutes
and constitutional provision defining marriage as being between one man and one
woman “to the extent they exclude same-sex couples from civil marriage on the
same terms and conditions as opposite-sex couples.” See §2.4. See also Stankevich v
Milliron, 313 Mich App 233, 882 NW2d 194 (2015) (plaintift had standing to
bring equitable parent claim, which had previously been dismissed because Mich-
igan did not recognize same-sex marriages before Obergefell). In actions involving
minor children, a genetic connection is not required to be regarded as a legal par-
ent to children conceived through assisted reproductive technology. LeFever v

Matthews, 336 Mich App 651,971 NW2d 672 (2021).

A conservator or a guardian may also file a divorce action on behalf of an
incompetent spouse. Burnett v Burnett (In re Estate of Burnett), 300 Mich App
489, 497, 834 NW2d 93 (2013); see also Houghton v Keller, 256 Mich App 336,
662 NW2d 854 (2003). For further discussion of the handling of matters in which

a party is unable to make informed decisions, see chapter 12.

Because a child’s claim seeking a divorce from the parents is unrecognized in
Michigan, a court has no subject-matter jurisdiction over such an action. Ryan v

Ryan, 260 Mich App 315,677 NW2d 899 (2004).

C. Grounds for Divorce

§1.3 Michigan provides a single statutory ground for divorce:
“[T]here has been a breakdown of the marriage relationship to the extent that the
objects of matrimony have been destroyed and there remains no reasonable likeli-
hood that the marriage can be preserved.” MCL 552.6. In the complaint, the
plaintiff may make no other explanation of the grounds. The defendant may
either admit the grounds alleged or deny them, without further explanation. An
admission may be considered by the court but is not binding. The court will enter
a judgment dissolving the bonds of matrimony if evidence is presented in open

13
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court that there has been a breakdown in the marriage relationship, as described in
the statutory language.

D. Jurisdiction and Venue
1. Residency Requirements

§1.4 On the date of filing, one of the parties must have resided in
Michigan for at least 180 days and resided in the county of filing for at least 10
days. MCL 552.9(1); Stamadianos v Stamadianos, 425 Mich 1, 385 NW2d 604
(1986).

The 10-day county residency requirement need not be met if the following
conditions are met and set forth in the complaint:

1. the defendant was born in, or is a citizen of, a country other than the United
States;

2. the parties in the divorce action have a minor child or children; and

there is information that would allow the court to reasonably conclude that
the minor child or children are at risk of being taken out of the country and
retained in another country by the defendant.

MCL 552.9(2).

Residence has the same meaning for county and state residency purposes. Mere
physical presence in a county for 10 days does not establish residence. Lehman v
Lehman, 312 Mich 102,19 NW2d 502 (1945). Residence means the place of a per-
manent home where a party intends to remain. Banfield v Banfield, 318 Mich 38,
27 NW2d 336 (1947); Smith v Foto, 285 Mich 361,280 NW 790 (1938); see also
Leader v Leader, 73 Mich App 276,251 NW2d 288 (1977). MCL 552.9(1) does
not require a party’s continuing physical presence in the state for the residency
period. Ramamoorthi v Ramamoorthi, 323 Mich App 324,918 NW2d 191 (2018).
In Ramamoorthi, plaintiff and her children lived in India during the jurisdictional
period under coercion by defendant. Because plaintiff never intended to relinquish

her Michigan residency, she satisfied the requirements of MCL 552.9(1). Id.

Michigan courts have jurisdiction over the parties’ divorce action notwith-
standing that a defendant, although residing in Michigan for more than 180 days
before the divorce filing, intends to leave the state once their studies are com-
pleted. Kar v Nanda, 291 Mich App 284, 805 NW2d 609 (2011). While
acknowledging that Michigan courts have previously held that the “resided”
requirement in MCL 552.9(1) constitutes “a place of abode accompanied with the
intention to remain,” the Kar court interpreted “intent to remain” in this case as
something less than a commitment to stay permanently or indefinitely. See a/so

May v Anderson, 345 US 528 (1953).
Practice Tip

»  Even if the residency requirements are met and both parties live in Michigan, a
Michigan court may be restricted from exercising subject-matter jurisdiction over
matters that are ancillary to the dissolution of the marriage. For example, there
may be jurisdictional restrictions on a Michigan court’s ability to decide a custody
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or a parenting time issue when another state issued a prior custody determination
and the child either maintains a significant tie to that state or Michigan has not
become the child’s home state. See 28 USC 17384; MICL 722.1101 et seq. (Uni-
Jorm Child-Custody Jurisdiction and Enforcement Act (UCGJEA)). See also
$$3.41-3.48. Similarly, there may be jurisdictional restrictions on a Michigan
court if another state issued a prior support order for a party to pay for a child. See
28 USC 1738B; MCL 552.2101 et seq. (Uniform Interstate Family Support Act
(UIFSA)). See also $$5.53-5.67.

2. The Out-of-State Spouse

§1.5 One of the following must exist before a decree of divorce can
be granted:

(a) The defendant is domiciled in this state at the time the bill of complaint
for divorce is filed.

(b) The defendant shall have been domiciled in this state when the cause for
divorce alleged in the bill or petition arose.

(c) The defendant shall have been brought in by publication or shall have
been personally served with process in this state, or shall have been personally
served with a copy of the order for appearance and publication within this state,
or elsewhere, or has voluntarily appeared in the action or proceeding. Whenever
any such order shall be served outside this state, proof of such service shall be
made by the affidavit of the person who shall serve the same, made before a
notary public, and when such affidavit shall be made outside this state it shall
have attached the certificate of the clerk of a court of record, certifying to the
official character of the notary and the genuineness of his or her signature to the
jurat of the affidavit.

MCL 552.9a.

‘Two statutes provide alternative bases for obtaining jurisdiction over a nonres-
ident defendant in a divorce action. Lowe v Lowe, 107 Mich App 325,309 NW2d
254 (1981). Under Michigan’s long-arm statute, MCL 600.705(7), the court may
obtain personal jurisdiction over a nonresident defendant who maintained a domi-
cile in Michigan while subject to a marital or family relationship that is the basis
for a claim for divorce, spousal support, separate maintenance, property settle-
ment, child support, or custody. Service is made as on a resident defendant, see

§1.15.

The alternative statutory basis, MCL 552.9a(c), provides a basis for jurisdic-
tion over the parties’ marital status even if the defendant has insufficient contacts
for jurisdiction under the long-arm statute. Service must be made and proof of
service filed as provided in MCL 552.9a(c), see §1.15. See §1.19 for spouses in

the armed services.

Practice Tip

» Although MCL 552.9a(c) and 600.705(7) provide bases for obtaining jurisdic-
tion over a nonresident defendant, a Michigan court may be restricted from exer-
cising subject-matter jurisdiction over matters that are ancillary to the dissolution

15
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of the marriage, particularly when one party or the parties’ child reside outside of
Michigan. For example, Michigan may not be a child’s home state under the
UCCJEA, MCL 722.1101 et seq. See also 28 USC 1738A. See §$3.41-3.48.
Similarly, another state may have issued a prior child support order. See 28 USC
1738B; MICL 552.2101 et seq. The UIFSA provides long-arm jurisdiction over a
nonresident parent in certain circumstances, MCL 552.2201, but participation in
a UIFSA proceeding does not confer personal jurisdiction over the parent for other
proceedings or litigation. See $$5.53—5.67.

E. Competing Filings

§1.6 Two different countries. If a case is filed in a different country
but is not yet decided, the second jurisdiction is still able to grant the divorce.
Ramamoorthi v Ramamoorthi, 323 Mich App 324, 918 NW2d 191 (2018). The
doctrine of comity only applies when there is an attempt to enforce a foreign judg-
ment or order. The Ramamoorthi court found that even if a trial court lacked juris-
diction under the UCCJEA, it did not prevent the court from entering a valid
divorce judgment concerning noncustody matters. MCL 722.1207 “specifically
provides for bifurcation of a divorce proceeding and a custody proceeding under
the UCCJEA.” Ramamoorthi.

Two different counties. If cases are started in two different counties and two
different summonses are issued, the first court that obtains jurisdiction hears the
matter. In practice, this is the court where the matter was first filed rather than the
court in which the defendant was first served. See Mulford v Stender, 215 Mich
637, 184 NW 490 (1921); Detroit United Ry Co v Dingman, 204 Mich 543, 170
NW 641 (1919).

Practice Tip

It is good practice for the courts in those counties to communicate when they are
made aware of the conflict, resolve the matter if possible, and inform the parties of
the resolution.

Two different states. If cases are filed in two different states, the state of
domicile of either party has jurisdiction to grant the divorce. Williams v North
Carolina, 317 US 287 (1942). This problem is likely to come to the court’s atten-
tion when the defendant brings a motion to dismiss or for a stay on the basis that
the other state’s forum is more convenient. While no Michigan case was found on
this issue, the general rule appears to be that the plaintiff’s choice of forum should
be disturbed only for the weightiest of reasons. Robin Cheryl Miller, Doctrine of
Forum Non Conveniens: Assumption or Denial of Jurisdiction of Action Involving
Matrimonial Dispute, 55 ALRS5th 647. If there is a child custody dispute, the pro-
visions of the UCCJEA apply. MCL 722.1101 et seq. See §§3.39-3.45 for a dis-
cussion of the UCCJEA provisions.

F. Native American Tribal Jurisdiction

§1.7 Issues may arise related to Native Americans and tribal juris-
diction. The Indian Child Welfare Act (ICWA), 25 USC 1901 et seq., applies to

any “child custody proceeding” involving an “Indian child.” However, the act does
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not apply to a custody award in a divorce proceeding unless the placement is made
to someone other than the parents. It does apply to foster care placement (includ-
ing guardianship), termination (including voluntary termination) of parental
rights, and preadoptive and adoptive placements. 25 USC 1903(1); MCR
3.002(2). The Michigan Indian Family Preservation Act (MIFPA), MCL 712B.1
et seq., similarly applies to any “child custody proceeding” involving an “Indian
child,” but has a broader definition of Indian child than the ICWA. See chapter 13
for the standards and procedures for application of the ICWA and the MIFPA to

such proceedings.

In general, tribal courts are courts of general jurisdiction with broad and
exclusive authority over civil matters arising within their territorial boundaries.
Their authority includes power over matters involving tribal members and mar-
riage, divorce, child support matters, and child custody issues, as well as over
related activities of nonmembers within Indian territory. James A. Bransky, 77iba/
Court Jurisdiction, 67 Mich BJ 370, 374 (May 1988). However, tribal members
may also seek resolution of a family law matter in a Michigan state court. Where
all the parties reside on the reservation, the tribal court has exclusive jurisdiction.

Under MCR 2.615, tribal court orders are accorded full faith and credit in
Michigan courts (meaning that they are presumed valid and enforceable) to the
extent that the tribe or tribal court has agreed to reciprocal enforcement of state
court orders. A list of the tribes that have agreed to reciprocal enforcement is
available from the SCAO. The court rule sets out what must be proved to over-
come the presumption of enforceability. The rule does not apply to orders that
tederal law requires be given full faith and credit. Under 25 USC 1911(d), the
public acts, records, and judicial proceedings of any Indian tribe applicable to
Indian child custody proceedings must be accorded full faith and credit by state

courts. See also MCL 712B.7(8).

II. Initial Pleadings
A. Required Filings

§1.8 For a divorce without children, the initial filing must include
the following:

1. asummons

2. the complaint for divorce
3. the filing fee
4

a record of divorce or annulment, filed at the time of entry of the judgment
in some counties

5. if spousal support is requested, a verified statement (need not be filed with

the court but must be served on the other party and provided to the Friend
of the Court)

For a divorce with minor children, the initial filing must also include the fol-
lowing:

1. averified statement (served as noted in item 5 above)

17
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2. additional information about any other custody proceedings required by
MCL 722.1209, MCR 3.206(B), and the complete names of any minors
involved in this action, including all the minor children of the parties and all
minor children born during the marriage, and for complaints for divorce, the
age of all children born of the marriage, MCR 3.206(A)(2)(c)

3. additional filing fees

B. Requirements for the Complaint

§1.9 The plaintiff may only state the statutory language alleging a
breakdown in the marriage and the defendant may only admit or deny the allega-
tions. MCL 552.6. The general rules of procedure apply, unless otherwise speci-
fied in MCR subchapter 3.200, Domestic Relations Actions. MCR 3.201(C).
Information regarding the form, captioning, signing, and verifying of documents
are prescribed in MCR 1.109(D) and (E). MCR 3.206(A)(1). Effective January 1,
2024, parties and attorneys may include Ms., Mr., or Mx. as a preferred form of
address and use one of the following pronouns: he/him/his, she/her/hers, or they/
them/theirs. Courts must then use the individual’s name, the designated saluta-
tion, personal pronouns, or other respectful means that are not inconsistent with
the individual’s designated salutation or personal pronouns when addressing,
referring to, or identifying the party or attorney, either orally or in writing. MCR
1.109(D)(1)(b), amended by ADM File No 2022-03 (eff. Jan 1,2024).

If minor children are involved, the case number must have a “DM” suffix. If
there are no minor children, a “DO” suffix is required. See MCR 1.109(D),
3.206(A)(1),8.117.

A party filing a complaint must include the following:
*  Names of all parties involved.
*  The statutory allegations on the breakdown of the marriage.
*  The names of the parties before marriage.
*  Residency information.
*  Whether a party is pregnant.

*  Whether there are minor children of the parties or minor children born
during the marriage.

*  The complete names and ages of any minors involved in the action, includ-
ing all minor children of the parties and all minor children born during the
marriage, and for complaints for divorce, the ages of all children born of the
marriage.

Either of the following statements, if known:

(i) There are no pending or resolved cases within the jurisdiction of
the family division of the circuit court involving the family or family mem-
bers of the person[s] who [is / are] the subject of the complaint or petition,
or
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(ii) There is one or more pending or resolved cases within the jurisdic-
tion of the family division of the circuit court involving the family or fam-
ily members of the person[s] who [is / are] the subject of the complaint or
petition. Attached is a completed case inventory listing those cases.

*  Whether there is property to be divided.

* If a request for personal protection or protection of property is made, facts
sufficient to support the relief requested.

* If spousal support is requested, facts sufficient to show a need for support

and the other party’s ability to pay.
MCR 1.109(D)(2)(b), 3.206(A)(2)—(6).

If custody or parenting time of a minor child is to be determined or modified,
the party must file SCAO form MC 416 (Uniform Child Custody Jurisdiction
Enforcement Act Affidavit). MCR 3.206(B). Under MCL 722.1209, if the cus-
tody of a minor is to be determined, the following information needs to be
included in the complaint or in an attached affidavit:

* the child’s present address;
*  places where the child has lived within the last five years;

* names and present addresses of persons with whom the child has lived
during that period;

*  whether the party has participated, as a party or witness or in another capac-
ity, in another child custody proceeding with the child and, if so, the court,
the case number of the child custody proceeding, and the date of the child
custody determination;

*  whether the party knows of a proceeding that could affect the current child
custody proceeding, including a proceeding for enforcement or a proceeding
relating to domestic violence, a protective order, termination of parental
rights, or adoption, and, if so, the court, the case number, and the nature of
the proceeding; and

*  the name and address of each person that the party knows who is not a party
to the child custody proceeding and who has physical custody of the child or

claims rights of legal custody or physical custody of or parenting time with
the child.

If this information is not furnished, the court may stay the proceeding until it is
furnished. MCL 722.1209(2). Each party has a continuing duty to inform the
court of a proceeding in Michigan or another state that could affect the current
child custody proceeding. MCL 722.1209(4). The court may examine the parties
under oath regarding all matters pertinent to the court’s jurisdiction and the dis-
position of the case. MCL 722.1209(3).

If a party alleges that a party’s or child’s health, safety, or liberty would be put
at risk by the disclosure of identifying information, the court must seal and not
disclose that information to the other party or the public unless the court conducts
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a hearing and determines that the disclosure is in the interests of justice. MCL

722.1209(5).

C. Verified Statement and Verified Financial Information Form

§1.10 Each party must serve both a verified statement (SCAO form
FOC 23) and a verified financial information form (SCAO form CC 320). If an
action involves a minor or if child or spousal support is requested, the party seek-
ing relief must serve on the other party and provide to the Friend of the Court a
verified statement, which includes contact and financial information. Filing with

the court is not required. MCR 3.206(C).

Unless waived in writing by the parties or if a settlement agreement, consent
judgment of divorce, or a final order is signed, each party must serve a verified
financial information form must be served within 28 days following service of the
defendant’s initial responsive pleadings. MCR 3.206(C)(2). For a more detailed

description of the requirements for the verified statement, see §7.4.

D. Waiver of Filing Fees

§1.11 Filing fees must be waived in whole or in part on a showing by
affidavit of indigency or inability to pay. MCL 600.2529(5). MCR 2.002 also
requires these fees to be waived for persons receiving public assistance, persons
represented by a legal services program, and indigent persons. For purposes of
MCR 2.002, the term fees applies only to fees and does not include transcript
costs. MCR 2.002(A)(2). If service of process by an official process server or by
publication is necessary, the county will pay the fees for that service. MCR
2.002(I). MCR 2.002(L) requires courts to enable a litigant who seeks a fee waiver
to do so by an entirely electronic process. If fees are waived before judgment, the
waiver continues through the date of judgment unless ordered otherwise under

MCR 2.002(J). MCR 2.002(A)(5).

The court may, in its discretion, conduct an evidentiary hearing to determine
if the party is indigent. If an affidavit of indigency is not disputed, a waiver is
mandatory. Hadley v Ramah, 134 Mich App 380,351 NW2d 305 (1984).

In domestic relations cases, if a party qualifies for a fee waiver and is also enti-
tled to an order requiring the other party to pay attorney fees, the court must order
the fees to be waived and require the other party to pay them unless the other
party is also required to have the filing fees waived. MCR 2.002(H).

E. Electronic Filing

§1.12 Pursuant to 2015 PA 230-235, Michigan is to develop, imple-
ment, and fund a statewide e-filing system. In addition, the Michigan Court
Rules require all courts to implement e-filing and e-service capabilities in compli-
ance with MCR 1.109(G) and SCAOQO standards. Different courts are at different
stages with the e-filing requirements, so be sure to research local procedures.
Attorneys must electronically file documents in courts where electronic filing has
been implemented unless the attorney is exempted because of a disability. MCR
1.109(G)(3)(f). All other filers are required to electronically file documents only
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in courts that have been granted approval to mandate electronic filing by the

SCAO. MCR 1.109(G)(3)(f).

F. Third Parties
1. When Children Are Involved

§1.13 Domestic relations actions are statutory. Third-party interven-
tion is permitted in extremely limited circumstances. Killingbeck v Killingbeck, 269
Mich App 132, 711 NW2d 759 (2005). Grandparents, for instance, have limited
rights to intervene and seek custody in a divorce or an action pending under the
Child Custody Act. MCL 722.26c¢, .27(1); Olepa v Olepa, 151 Mich App 690,
391 NW2d 446 (1986). Grandparents may also seek visitation with their grand-
children under MCL 722.27b. Grandparents must overcome by a preponderance
of the evidence the powerful presumption that a “fit” parent’s decision to deny vis-
itation does not create a substantial risk of harm to the child’s mental, physical, or
emotional health, and must show that the visitation is in the best interests of the
grandchild. See §§4.19-4.21 for an analysis of this law. Third parties with whom
minors reside, and, in some instances, a relative, also may be able to seek a guard-
ianship under MCL 700.5204. In Killingbeck, 269 Mich App at 140 nl, the trial
court erred in permitting the child’s biological father to intervene in the divorce
action between the mother and her husband. The father’s sole recourse was
through a separate paternity action. See §3.27 and §3.35 for a discussion of third-

person standing in custody issues.

2. When Property Is Involved

§1.14 Third parties may be named when they are conspiring with
either party to defraud the spouse of an interest in property. See Berg v Berg, 336
Mich 284, 57 NW2d 889 (1953); Brown v Brown, 335 Mich 511, 56 NW2d 367
(1953).

In Donahue v Donahue, 134 Mich App 696, 352 NW2d 705 (1984), the court
held that certain securities belonged to defendant, not his parents, and were
included in the marital estate. See also Smela v Smela, 141 Mich App 602, 367
NW2d 426 (1985). However, it is generally beyond the jurisdiction of the divorce
court to adjudicate third-party rights regarding property. See Kasper v Metropolitan
Life Ins Co, 412 Mich 232, 313 NW2d 904 (1981) (no statutory authority to
award property to anyone but parties to case); Krueger v Krueger, 88 Mich App
722,278 NW2d 514 (1979).

In Gates v Gates, 256 Mich App 420, 664 NW2d 231 (2003), the trial court
awarded a house that was titled in the husband’s and wife’s names to the husband
with a value of zero because the husband’s brother lived in the house and had
made the mortgage payments. The court of appeals held that this award did not
constitute an order that the house be conveyed to a third party.

A temporary restraining order conserving property may be served on financial
institutions holding assets. Life insurance companies may also be served to pre-
serve beneficiary rights. The effect of the order is uncertain since these third par-
ties are not part of the lawsuit and arguably not bound.
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A consent judgment of divorce provision releasing each party’s rights to the
life insurance proceeds of the other party waived defendant’s rights to his late for-
mer wife’s life insurance proceeds. Maclnnes v MacInnes, 260 Mich App 280, 677
NW2d 889 (2004).

III. Service

A. On the Defendant

§1.15 Service is made as provided in the general rules for service of
process. MCR 2.105, 3.203. The summons is valid for 91 days. It can be extended
by court order for a definite period not exceeding one year from the filing of the
complaint. MCR 2.102. MCR 3.203 now specifies the manner of postjudgment
service of process.

In addition, if there are minor children, a party is pregnant, or child or spousal
support is requested, a copy of all pleadings and papers must be provided to the
Friend of the Court. A copy of the Friend of the Court’s informational pamphlet
must be served with the complaint if a child of the parties or a child born during
the marriage is under the age of 18, a party is pregnant, or child or spousal support

is requested. MCR 3.203; see also MCL 552.505(1)(a).

Service can be accomplished by the defendant’s voluntary acknowledgment of
service. See MCR 2.104(A)(1) or any of the procedures set out in MCR 2.105,
including personal service or service by registered or certified mail, return receipt
requested.

Nonresident defendants. If the defendant is a nonresident, the method of ser-
vice depends on whether jurisdiction was acquired under the long-arm statute or
the more limited jurisdiction of MCL 552.9a(c). If the defendant maintains a
domicile in Michigan, the long-arm statute applies and service may be made as on
a resident defendant.

If jurisdiction is obtained under MCL 552.9a(c) because the defendant was
personally served outside of Michigan with an order for appearance and publica-
tion, specific proofs of service are required. Proof of service is made by filing an
affidavit from the person who served the documents, executed before a notary.
The affidavit must have attached a court clerk’s certification of the official charac-
ter of the notary and the genuineness of the notary’s signature. MCL 552.9a(c).

Incarcerated defendants. In a domestic relations action involving minor chil-
dren, where one of the parties is incarcerated, the party seeking an order regarding
a minor child must

* contact the Department of Corrections to confirm the incarcerated party’s
prison number and location;

*  serve the incarcerated person, and file proof of service with the court; and

* state in the petition or motion that a party is incarcerated and provide the
party’s prison number and location.

MCR 2.004(B). The caption of the petition or motion must state that a tele-
phonic or video hearing is required by MCR 2.004. The court must issue an order
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requesting that the department or the facility where the party is located allow that
party to participate with the court or its designee in a hearing or conference,
including a Friend of the Court adjudicative hearing or meeting, by way of a non-
collect and unmonitored telephone call or video conference. The order must
include the date and time for the hearing and the prisoner’s name and prison iden-
tification number and must be served by the court on the parties and the warden
or supervisor of the facility where the incarcerated party resides. MCR 2.004(C).
Where the incarcerated respondent in a child protective proceeding was not given
the opportunity to be available telephonically at the adjudication, the dispositional
hearing, or the first three dispositional review hearings, the prosecutor, the court,
and respondent’s counsel failed to adhere to the procedures set out in MCR
2.004(B) and (C); therefore, the court of appeals held that the trial court erred in
terminating respondent’s parental rights. In re DMK, 289 Mich App 246, 796
NW2d 129 (2010). “[E]xcluding a[n incarcerated party from the opportunity to
participate] for a prolonged period of the proceedings can[not] be considered
harmless error.” Id. at 255.

MCR 2.004 applies to parents incarcerated by the Michigan Department of
Corrections. Family Indep Agency v Dawvis (In re BAD), 264 Mich App 66, 690
NW2d 287 (2004). If a parent is incarcerated in another state or is in a county jail
(not under the jurisdiction of the Michigan Department of Corrections), MCR
2.004 does not apply.

A court may not grant the relief requested by the moving party concerning the
minor child if the incarcerated party has not been offered the opportunity to par-
ticipate in the proceedings. MCR 2.004(F). This provision does not apply if the
incarcerated party actually participates in a telephone call or video conference. Id.
The opportunity to participate in the proceedings must be offered for each pro-
ceeding, and “participation through ‘a telephone call’ during one proceeding will
not suffice to allow the court to enter an order at another proceeding for which the
[incarcerated party] was not offered the opportunity to participate.” Department of
Human Servs v Mason (In re Mason), 486 Mich 142,154,782 NW2d 747 (2010).

The court may impose sanctions if it finds that an attempt was made to keep
information about the case from an incarcerated party in order to deny that party
access to the courts. MCR 2.004(G).

B. Alternate Service by Court Order

§1.16 Alternate service is at the discretion of the court and is gov-
erned by MCR 2.105(]). A request for an order permitting alternate service is
made in a verified motion. There is no hearing on the motion unless the court
directs. Service may not be made until the order is entered.

Under MCR 2.105(]J)(2), the motion must

* contain facts showing that process cannot reasonably be made under MCR

2.105;
* be dated and signed within 14 days of its filing;
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provide the defendant’s last known address or state that no address is known;
and

* if the defendant’s name or present address is unknown, contain facts show-
ing diligent inquiry to ascertain them.

Alternate service may be made “in any other manner reasonably calculated to
give the defendant actual notice.” MCR 2.105(])(1). If service is to be by publica-
tion and mailing under MCR 2.106, the order directing notice by publication
must include

* the name of the court,

*  the names of the parties,

* astatement describing the nature of the proceedings,

» directions as to where and when to answer or take other action, and

* astatement as to the effect of failure to answer or act.

MCR 2.106(C).

Detailed requirements for service by publication are set forth in MCR
2.106(D). Briefly, the plaintiff must arrange for the order to be published at least
once a week for three consecutive weeks; send a copy of the order, by registered
mail, return receipt requested, to the defendant at the last known address by the
date of the last publication; and file proof of mailing with the court. MCR
2.106(G). The newspaper must file an affidavit of publication. Id.

C. Alternative Electronic Service by Stipulation

§1.17 Parties can agree to alternative electronic service by filing a
stipulation in the case. They may also agree to alternative electronic service of
notices and court documents by the court or the Friend of the Court by filing a
stipulation in the case. MCR 2.107(C)(4). The agreement for alternative elec-
tronic service may be withdrawn by a party or an attorney at any time in writing
and will be effective immediately. MCR 2.107(C)(4)(h). Pursuant to MCR
2.107(G), “all service of process except for case initiation must be performed using
electronic means (e-Filing where available, email, or fax, where available) to the
greatest extent possible. Email transmission does not require agreement by the
other party(s) but should otherwise comply as much as possible with the provi-
sions of [MCR 2.107(C)(4)]” (emphasis added). This subsection is one of several
amendments made to retain provisions of the administrative orders adopted by the

court during the COVID-19 pandemic.

Alternative electronic service may be by email, text message, or an alert con-
sisting of an email or text message to log into a secure website to view notices and

court papers. MCR 2.107(C)(4)(a).

A document served by email or text message must be in PDF format or other
format that prevents any edits or alterations of the document contents. MCR
2.107(C)(4)(d). An alternative electronic service transmission sent at or before
11:59 p.m. will be deemed to be served on that day. If the transmission is sent on a
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Saturday, a Sunday, a legal holiday, or other day on which the court is closed pur-
suant to court order, it is deemed to be served on the next business day. MCR

2.107(C)(4)(g).

D. On the Friend of the Court

§1.18 The Friend of the Court, or in some counties the prosecuting
attorney, must be served with a copy of all pleadings and other papers filed in the
action if there is a minor child or a request for child or spousal support. For a more
compete discussion, see §7.2.

IV. Parties in the Armed Services

§1.19 If a motion for change of custody is filed while a parent is
active duty, see MCL 722.22(a), the court must not consider the parent’s absence
due to that active duty status in a best interests of the child determination. MCL
722.27(1)(c); see Kubicki v Sharpe, 306 Mich App 525, 858 NW2d 57 (2014)
(MCL 722.27(1)(c) did not preclude trial court from deciding father’s change of
custody motion filed two months before mother’s enlistment). Generally, the
court must not enter an order that changes the child’s placement that existed on
the date the parent was called to deployment. However, the court may enter a
temporary custody order if there is clear and convincing evidence that it is in the
best interests of the child. MCL 722.27(3). The temporary order may be for a
limited period of time. Id. The parent must inform the court of the parent’s
deployment end date before or within 30 days after that deployment ends. MCL
722.27(4). Once the court has been informed of the deployment end date, the
court must reinstate the custody order in effect immediately preceding that
deployment period. Id. If a motion for change of custody is filed after a parent
returns from deployment, the court must not consider the parent’s absence due to
that deployment or future deployments in a best interests of the child determina-
tion. Id.

The Servicemembers Civil Relief Act applies to all members of the Army,
Navy, Air Force, Marine Corps, and Coast Guard on active duty, all members of
the National Guard who are called to active duty as authorized by the President or
the Secretary of Defense for over 30 consecutive days to respond to a declared
national emergency, and commissioned members of the Public Health Service and
the National Oceanographic and Atmospheric Administration. 50 USC 3901 et
seq. The Servicemembers Act completely replaces the old Soldiers’ and Sailors’
Civil Relief Act of 1940, but includes many of the same protections. The Ameri-
can Bar Association (ABA)’s 4 Judge’s Guide to the Servicemembers Civil Relief Act
is available on the ABA website.

A party seeking a default in a civil proceeding against a defendant who has not
filed an appearance must file an affidavit stating whether the defendant is in mili-
tary service and showing the necessary facts to support the affidavit. Alternatively,
a plaintiff must file an affidavit stating that the plaintiff is unable to determine
whether the defendant is in the military service. If there is evidence that proper
notice was given but that the defendant failed to answer, a default may be entered,
but only if an affidavit verifying proper notice and nonmilitary status is provided.
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If the defendant is a servicemember, no default judgment can be entered until
the court appoints an attorney to represent the defendant. Once an attorney for
the servicemember is appointed, the court must decide on a stay of proceedings.
In cases where the defendant is in military service, the court must stay the pro-
ceedings for at least 90 days (upon application of counsel or on the court’s own
motion) if the court determines that

*  there may be a defense to the action and a defense cannot be presented with-
out the presence of the defendant, or

*  after due diligence, counsel has been unable to contact the defendant or oth-
erwise determine if a meritorious defense exists.

50 USC 3931(d). See also MCL 722.27(3).

If the court is unable to determine whether the defendant is in military ser-
vice, prior to entering a default judgment, the court may require the plaintiff to
file a bond in an amount approved by the court. 50 USC 3931(b)(3). The bond
must remain in effect until expiration of the time for appeal and setting aside of a
judgment under applicable law.

A servicemember may waive any of the rights and protections of the Service-

members Civil Relief Act. 50 USC 3918(a).

Under the Michigan Military Act, any actions against officers and enlisted
personnel on active duty in the Michigan state militia are stayed until after termi-
nation of active state service. MCL 32.517.

V. Motions for Temporary Relief
A. In General

§1.20 A divorce action routinely involves motions requesting tempo-
rary relief through ex parte orders or temporary orders. Both orders can be used
for any domestic relations matter within the court’s jurisdiction. MCR 3.207(A).
Typically these orders involve questions of child custody, parenting time, child
and/or spousal support, income withholding, concealment or preservation of
assets, personal protection, or one party’s request for assistance in paying attorney
fees.

Because ex parte orders are granted without giving the other party notice or
an opportunity to respond, it is appropriate to limit them to situations where there
is an emergency or extreme facts requiring prompt action.

Some motions may require early resolution, but may not merit ex parte con-
sideration. These matters can be set for a show-cause hearing in 14 days, with the
court requiring the moving party to file proof of service on the other party before
the hearing.

Practice Tip

*  With highly contested issues, the court may want to advise both parties that there
will be a limit on the time and/or on the number of witnesses that each side may
call for the show-cause hearing. If the issue cannot be resolved within those limits,
that may signal that the matter is better addressed at a full motion hearing.
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Depending on the issues, the matter might then be referred to a domestic relations
referee or fo the Friend of the Court.

B. Motions for Ex Parte Relief
1. Procedure

§1.21 Under MCR 3.207, a court may issue an ex parte order with

regard to any domestic relations matter within its jurisdiction if

the court is satisfied by specific facts set forth in an affidavit or verified pleading
that irreparable injury, loss, or damage will result from the delay required to
effect notice, or that notice itself will precipitate adverse action before an order
can be issued.

MCR 3.207(B).

An ex parte order is effective on entry but may not be enforced until the other
party is served with notice. MCR 3.207(B)(3). The moving party under MCR
3.207(B)(2) must arrange for service of a true copy of the ex parte order on the
other party as well as on the Friend of the Court if the case involves minor chil-
dren or spousal support. An ex parte order remains in effect until modified or
superseded by a temporary or final order. MCR 3.207(B)(4).

Ex parte orders for child support, custody, or parenting time must include the
tollowing notice:

“NOTICE:

“1. You may file a written objection to the order or a motion to modify
or rescind the order. You must file the written objection or motion with the clerk
of the court within 14 days after you were served with this order. You must serve
a true copy of the objection or motion on the friend of the court and the party
who obtained the order.

“2. If you file a written objection, the friend of the court must try to
resolve the dispute. If the friend of the court cannot resolve the dispute and if
you wish to bring the matter before the court without the assistance of counsel,
the friend of the court must provide you with form pleadings and written
instructions and must schedule a hearing with the court.

“3. The ex parte order will automatically become a temporary order if
you do not file a written objection or motion to modify or rescind the ex parte
order and a request for a hearing. Even if an objection is filed, the ex parte order
will remain in effect and must be obeyed unless changed by a later court order.”

MCR 3.207(B)(5).

All other ex parte orders must include notice that the ex parte order will auto-
matically become a temporary order if the other party does not file a written
request to modify or rescind and a request for a hearing. There is no specific lan-
guage required for this notice. There is a 14-day time limit for objecting after the
order is served. A timely requested hearing must be held within 21 days after the
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objection or motion is filed. A change occurring after the hearing may be made

retroactive to the date of the ex parte order. MCR 3.207(B)(6).
The court should not sign a proposed order if the required notice is missing.

See form 1.1 for a sample order denying ex parte relief in a list format that
considers both procedural requirements under MCR 3.207 and bases for denying
the motion.

Practice Tip

. There should be a record on ex parte proceedings. One suggested procedure adapts
the requirements in MCR 3.310 for seeking a TRO. Consider doing the follow-

ing:
1. Ask why the other attorney was not contacted. Determine what is so urgent.

2. Put any discussion or amplification of what is in the pleadings on the record.

Determine whether the matter is one that could be addressed in a telephone
conference.

4. In an appropriate situation, have staff contact both attorneys and include in
the order granting or denying the motion the date and time of the call, who, if
anyone, was contacted, and the substance of the conference if it was not on the
record. Be sure to include counsel for both parties, if both have counsel, when
discussing the merits of an ex parte petition.

2. Common Orders

§1.22 Child custody, support, and parenting time. While the case is
proceeding, the court may enter ex parte orders for the care, custody, and support
of the children. MCL 552.15(1). Parenting time may also be sought ex parte.
MCL 722.27a(11). Without an order, each parent has the right to custody and
either party may retain the children.

The Michigan Child Support Formula is used as a guideline for determining
the amount of support that may be ordered unless application of the formula is

unjust or inappropriate. MCL 552.605(2). See chapter 5.

All provisions regarding child support must be prepared on a Uniform Sup-
port Order. MCR 3.211(D). FOC 10, Uniform Child Support Order, should be
used when payments go through the Friend of the Court or the Michigan State
Disbursement Unit. FOC 10a, Uniform Child Support Order, No Friend of
Court Services, should be used when payments go directly to the recipient. If the
support ordered does not follow the Michigan Child Support Formula, FOC 10d,
Uniform Child Support Order Deviation Addendum, must also be used.

The party submitting the first temporary order awarding child custody, par-
enting time, or support must serve the Friend of the Court and the parties with a
Judgment Information Form (SCAO form FOC 100) and proof of service. This
form, which contains personal identifying information, is separate from the court

order and not a public document. MCR 3.211(F)(2).
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Restraints on the transfer or dissipation of assets. The purpose of this type of
request is to preserve the status quo until the final adjudication of the parties’
property rights. See Irvin v Irvin, 93 Mich App 770,286 NW2d 920 (1979). The
restraining order may prohibit deleting a spouse from health care coverage or
other benefits or changing the beneficiaries of life insurance.

Restraints on personal conduct. Ex parte orders or TROs may be used to
restrain personal conduct, such as prohibiting the other party from repeated non-
violent harassment. They can help regulate conduct that may interfere with living
arrangements, child custody or parenting time, support, or property matters pend-
ing entry of the final judgment.

Practice Tip
 Tips for ex parte requests:

Al ex parte requests are potential “red flags.” Be cautious. Use court resources,
such as the Friend of the Court, when possible before signing an order. Ex
parte motions must be supported by affidavits or verified pleadings that
“irreparable injury, loss, or damage will result from the delay required” to
provide notice. MCR 3.207(B)(1). Missed parenting time can usually be
made up as can missed child support payments. Make sure that the harm or
injury alleged is truly irreparable.

. Yj/pical/y, ex parte orders are rarely granted ' for custody, even in an emergency
based on the need for a hearing on the best interests factors before changing
custody. However, “extended parenting time” can be granted pending a hear-

ing.
*  Ewxercise an abundance of caution and schedule a motion on the ex parte order
as soon as possible, e.g., the court’s next motion day.

* While MCR 3.207(B)(5) requires the nonmoving party to file a written
objection fo the ex parte order for child support, custody, or visitation, ex parte
orders should only be enforceable until the court’s next day motion to ensure
both parties come to court and the court can hear evidence from both sides. Set
a hearing date in the ex parte order and a date by which the ex parte order
must be served on the nonmoving party.

. When the parties are still residing together, carefully consider a request for
granting one party physical or sole custody or child support.

*  Require that requests for child support include certification that the amount
requested follows the child support guidelines. Also, information in the verified
statement may be useful in deciding a request for child or spousal support.

3. Challenging Ex Parte Orders

§1.23 For all ex parte orders, a written objection or a motion to mod-
ify or rescind the order must be filed within 14 days after service. A true copy of
the objection or motion must be served on the Friend of the Court (if service is

required) and the petitioner. MCR 3.207(B)(5)—(6).
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If the order granted child support, custody, or parenting time under the Child
Custody Act, the Friend of the Court must then try to resolve the dispute. If a res-
olution cannot be reached, the matter may be brought before the court.

For all other ex parte orders, a hearing must be held within 21 days after the

filing. Any change in the order may be made retroactive to the date of the chal-
lenged order. MCR 3.207(B)(6).

4. Temporary Restraining Orders

§1.24 The general court rule on injunctions, MCR 3.310, applies to
a request for a TRO in a domestic relations case. MCR 3.207(B)(7). Under MCR
3.310(B), the “irreparable injury” standard described in §1.21 applies, the appli-
cant’s attorney must certify in writing any efforts made to give notice and the rea-
sons notice should not be required, and a permanent record or memorandum must
be made of any nonwritten evidence, arguments, or other representations made in

support of the application. MCR 3.310(B)(1)(b)—(c).
The order must
1. be endorsed with the date and time of issuance,
2. describe the injury and state why it is irreparable, and

3. state why it was granted without notice.
MCR 3.310(B)(2).

Unlike other TROs, TROs in domestic relations cases need not expire within
a fixed period not to exceed 14 days, MCCR 3.310(B)(3), nor does the court auto-
matically set a date for a further hearing, MCR 3.310(B)(2)(c). TROs are

enforced by motions to show cause, seeking a finding of contempt of court under

MCL 600.1701 et seq.

5. Protection Orders

§1.25 In general. For a comprehensive discussion of domestic vio-
lence and personal protection orders (PPOs), see Michigan Judicial Institute,
Domestic Violence Benchbook: A Guide to Civil and Criminal Proceedings (4th ed
2024), available in PDF format on the Michigan Judicial Institute website.

Parenting time and PPOs are addressed in §§4.22-4.25.

There are four types of protection orders, distinguished by the categories of
persons who may be restrained.

* A domestic relationship PPO, MCL 600.2950, can restrain behavior (includ-
ing stalking) that interferes with the petitioner’s personal liberty or causes
the petitioner to have a reasonable apprehension of violence. This PPO
applies when the petitioner and respondent are in a domestic relationship
(including a dating relationship).

* A stalking PPO, MCL 600.2950a(1), can enjoin a person from engaging in
stalking, MCL 750.411h; aggravated stalking, MCL 750.411i; or cyber-
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stalking, MCL 750.411s. No particular relationship is required for this
PPO.

A nondomestic sexual assault PPO, MICL 600.2950a(2), is available to protect
the petitioner when the respondent has been convicted of sexually assaulting
the petitioner or of furnishing obscene material to the petitioner, MCL
750.142, or has threatened the petitioner with, or subjected the petitioner to,
a sexual assault. No particular relationship is required for this PPO.

An extreme risk protection order, MCL 691.1801-.1821, may be obtained by
an eligible petitioner who states facts to show that, without the extreme risk
protection order, the respondent “can reasonably be expected within the near
future to intentionally or unintentionally seriously physically injure himself,
herself, or another individual by possessing a firearm, and has engaged in an
act or acts or made significant threats that are substantially supportive of the
expectation.” MCL 691.1805(3). While spouses and former spouses, house-
hold members and former household members, dating relationships and for-
mer dating relationships, and people who have children in common with the
respondent are eligible petitioners, the extreme risk protection order may
also be sought by nonhousehold family members, health care professionals,
law enforcement officers, or a respondent’s legal guardian as defined by
MCL 691.1803. MCL 691.1805(2). Procedures for obtaining an extreme
risk protection order are governed by MCR 3.715-.722. MCR 3.701(A),
amended by ADM File No 2023-24.

If the petitioner and respondent are in a domestic relationship as defined by

the statute, a domestic relationship PPO should be used, even if the domestic
abuse constitutes stalking. MCL 600.2950(1)(i).

Pursuant to MCL 600.2950(1), a domestic relationship PPO is available to

restrain

the petitioner’s spouse or former spouse,
a person with whom the petitioner has a child in common,

a person who resides or has resided in the same household as the petitioner,
or

a person with whom the petitioner has or has had a “dating relationship.”

Dating relationship is defined in the statute as “frequent, intimate associations

primarily characterized by the expectation of affectional involvement. Dating rela-
tionship does not include a casual relationship or an ordinary fraternization

between 2 individuals in a business or social context.” MCL 600.2950(30)(a).

Under MCL 600.2950(1)(a)—(/), a domestic relationship PPO may enjoin or

restrain one or more of the following acts:

entering onto premises
assaulting, attacking, beating, molesting, or wounding a named individual

threatening to kill or physically injure a named individual
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* removing minor children from the individual having legal custody of the
children, except as otherwise authorized by a custody or parenting time order
issued by a court

*  purchasing or possessing a firearm

* interfering with the petitioner’s efforts to remove the petitioner’s children or
personal property from premises that are solely owned or leased by the indi-
vidual to be restrained or enjoined

* interfering with the petitioner at the petitioner’s place of employment or
education or engaging in conduct that impairs the petitioner’s employment
or educational relationship or environment

*  if the petitioner is a minor who has been the victim of sexual assault, as that
term is defined in section 2950a, by the respondent and if the petitioner is
enrolled in a public or nonpublic school that operates any of grades K to 12,
attending school in the same building as the petitioner

*  having access to information in records concerning a minor child of both the
petitioner and the respondent that will inform the respondent about the
address or telephone number of the petitioner and the petitioner’s minor
child or about the petitioner’s employment address

* engaging in conduct that is prohibited under MCL 750.411h and .411i
(stalking and aggravated stalking)

* any of the following with the intent to cause the petitioner mental distress or
to exert control over the petitioner regarding an animal in which the peti-
tioner has an ownership interest:

*  injuring, killing, torturing, neglecting, or threatening to injure, kill, tor-
ture, or neglect the animal

* removing the animal from the petitioner’s possession
*  retaining or obtaining possession of the animal

* engaging in any other specific act or conduct that imposes on or interferes
with personal liberty or that causes a reasonable apprehension of violence

A PPO may not be issued if the petitioner and the respondent are parent and
child and the child is an unemancipated minor. MCL 600.2950(28), .2950a(28).

Special procedures for minors. In general, PPO actions with a minor party are
subject to the same issuance procedures that apply in actions involving adults,
although MCR 3.703(F)(1) requires a petitioner under age 18 or a legally inca-
pacitated individual to proceed through a next friend. Personal and extreme risk
protection orders where either the respondent or the petitioner is a minor require

that the petition be brought in the county of residence where either the petitioner
or respondent resides. MCR 3.703(E)(2), .716(F)(2).

Enforcement proceedings against a respondent under age 18 differ signifi-
cantly from adult enforcement proceedings and are governed by subchapter 3.900
(formerly 5.900) of the Michigan Court Rules. See MCR 3.701(A) and .981 (for-
merly 5.981) for the rules applicable to minor respondents. PPO violations by
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people under age 18 (previously age 17) will be subject to the dispositional alter-
natives listed in the Juvenile Code. MCL 712A.2(h), .18(17). A family court will
have exclusive jurisdiction in proceedings concerning a juvenile under 18 years of

age (previously age 17). MCL 712A.2(a), (h).

A court may appoint a guardian ad litem for a minor involved as a respondent
in a PPO proceeding under MCL 712A.2(h). A court must appoint a next friend
or a guardian ad litem for a petitioner or a respondent of an extreme risk protec-

tion order who is a minor (or a legally incapacitated individual). MCR 3.716(G).
Ex parte PPOs. Under MCL 600.2950(12), a court will issue an ex parte

PPO without written or oral notice to the respondent or the attorney “if it clearly
appears from specific facts shown by a verified complaint, written motion, or affi-
davit that immediate and irreparable injury, loss, or damage will result from the
delay required to effectuate notice or that the notice will itself precipitate adverse
action before a personal protection order can be issued.” See also MCR 3.703(G).

The standard for issuing an ex parte PPO under the nondomestic relationship
PPO statute is worded differently. The statute provides that “[a] court shall not
issue a [nondomestic PPO] ex parte ... unless it clearly appears from specific facts
... that immediate and irreparable injury, loss, or damage will result from the delay
required to effectuate notice or that the notice will precipitate adverse action
before a personal protection order can be issued.” MCL 600.2950a(12) (emphasis
added).

The PPO statutes and court rules do not require the petitioner to appear on
the record before the court to obtain an ex parte PPO, but some individual courts
require the petitioner to appear on the record before they will issue an ex parte
PPO. If a petitioner does not request an ex parte PPO, MCR 3.705(B)(1) requires
the court to interview the petitioner or to hold an evidentiary hearing before
granting or denying the PPO. Lamkin v Engram, 295 Mich App 701, 815 NW2d
793 (2012).

Contents of petition. Under MCR 3.703(B), the petition must
(1) be in writing;
(2) state with particularity the facts on which it is based;
(3) state the relief sought and the conduct to be restrained;
(4) state whether an ex parte order is being sought;

(5) state whether a personal protection order action involving the same par-
ties has been commenced in another jurisdiction; and

(6) be signed by the party or attorney as provided in MCR 1.109(E). The
petitioner may omit his or her residence address from the documents filed with
the court, but must provide the court with a mailing address.

See MCL 600.2950(3), .2950a(6).

Under MCR 3.703(D)(1), the petitioner must notify the court about other
pending actions, orders, or judgments affecting the parties to a personal protection
action.
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If the respondent is under age 18, MCR 3.703(C) requires that the petition

list the respondent’s name, address, and either age or date of birth. Moreover, the
petition must list the names and addresses of the respondent’s parent or parents,
guardian, or custodian, if this is known or can easily be ascertained.

MCL 600.2950(2) requires petitioners to notify the court if they know that

the respondent has been issued a license to carry a concealed weapon and is
required to carry a weapon as

a condition of employment,

a police officer licensed or certified under MCL 28.601-.615,

a sheriff]

a deputy sherift or a member of the Michigan Department of State Police,
a local corrections officer,

a Department of Corrections employee, or

a federal law enforcement officer who carries a firearm during the normal
course of employment.

This notice requirement does not apply to petitioners who do not know the

respondent’s occupation. MCL 600.2950(2), .2950a(5).

Contents of PPO. If a court grants a PPO restraining a respondent age 18 or

older, MCL 600.2950(11) and .2950a(11) require that the order contain the fol-

lowing information, in a single form “to the extent practicable”:

A statement that the PPO has been entered. MCL 600.2950(11)(a),
.2950a(11)(a).

A statement regarding the penalties for violation of a PPO:

*  If the respondent is age 17 or older, the PPO must state that a violation
will subject the respondent to immediate arrest and to the civil and crim-
inal contempt powers of the court, and that if the respondent is found
guilty of criminal contempt, they must be imprisoned for not more than

93 days and may be fined not more than $500.00. MCL
600.2950(11)(a)(2), .2950a(11)(a)(2); MCR 3.706(A)(3)(a).

+ If the respondent is less than 17 years of age, the PPO must state that a
violation will subject the respondent to immediate apprehension or
being taken into custody and the dispositional alternatives listed in the
Juvenile Code, MCL 712A.18. MCL 600.2950(11)(a)(iz),
.2950a(11)(a)(#2); MCR 3.706(A)(3)(b). A family court will have exclu-
sive jurisdiction in proceedings concerning a juvenile under 18 years of

age. MCL 712A.18.

A statement that the PPO is “effective and immediately enforceable any-
where in [Michigan] after being signed by a judge” and that, after service,
the PPO “may be enforced by another state, an Indian tribe, or a territory of
the United States.” MCL 600.2950(11)(b), .2950a(11)(b). See a/so MCR
3.706(A)(2).
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* A statement listing the type or types of conduct enjoined. MCL
600.2950(11)(c), .2950a(11)(c); MCR 3.706(A)(1). The prohibited acts
listed in MCL 600.2950(1), in the criminal stalking and cyberbullying stat-
utes, and in MCL 600.2950a(3) are not automatically incorporated into
every PPO so be specific. A PPO restrains the respondent only from doing

the particular acts identified in the order.

* An expiration date stated clearly on the face of the order. MCL
600.2950(11)(d), .2950a(11)(d); MCR 3.706(A)(4). The following rules
apply with regard to the duration of a PPO:

*  Ex parte orders must be valid for at least 182 days. The statutes have no
minimum time provision for the duration of orders entered after a hear-

ing with notice to the respondent. MCL 600.2950(13), .2950a(13).

* If the respondent is under age 18, the issuing court’s jurisdiction contin-
ues over the respondent until the PPO expires, even if the expiration
date is after the respondent’s 18th birthday. MCL 712A.2a(6). Viola-
tions committed on or after the respondent’s 17th birthday are subject to
adult penalties. MCL 600.2950(11)(a)(7), .2950a(11)(a)(7). If a violation
occurs after the respondent’s 18th birthday, adult enforcement proce-
dures apply, as well as adult penalties. MCL 712A.2a(3); MCR
3.708(A)(2).

* A statement that the PPO is “enforceable anywhere in Michigan by any law
enforcement agency, and that if the respondent violates the personal protec-
tion order in another jurisdiction, the respondent is subject to the enforce-
ment procedures and penalties of the jurisdiction in which the violation

occurred.” MCR 3.706(A)(5). See also MCL 600.2950(11)(e), .2950a(11)(e).

* The name of the law enforcement agency that the court has designated for
entering the PPO into the LEIN network. MCL 600.2950(11)(f),
.2950a(11)(f); MCR 3.706(A)(6). The PPO statutes do not specify any par-
ticular law enforcement agency that must be designated for purposes of
LEIN entry. In choosing an agency, the court will consider the need for
immediate enforcement of the PPO and ready access to information by
police officers in the area where the petitioner resides.

* If the PPO was issued ex parte, a statement that the restrained person may
move to modify or terminate it, and may request a hearing within 14 days
after service or actual notice of the order. The PPO must also state that

motion forms and filing instructions for this purpose are available from the
court clerk. MCL 600.2950(11)(g), .2950a(11)(g); MCR 3.706(A)(7).

Contents of complaint and order for an extreme risk protection order. MCR
3.716(B) lists the complaint requirements for an extreme risk protection order.
See MCR 3.716(D) when the complaint is against a minor and MCR 3.716(E) if
there are existing actions, orders, or judgments affecting the parties. Note that the
court clerk must “maintain the petitioner’s address as confidential,” and the
address “must not be disclosed in any pleading or paper or otherwise.” MCL
691.1805(7); see also MCR 3.716(C).
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Contents of order granting extreme risk protection order. The requirements
for an extreme risk protection order are listed in MCL 691.1809(1) and MCR
3.719. Many of these mirror the requirements for other PPOs. However, there are
additional requirements and procedural differences for extreme risk protection
orders due to the potential for an order to surrender firearms. For example,
extreme risk protection orders do the following:

*  Impose a preponderance of the evidence standard for considering factors

listed in MCL 691.1807 when ruling on the complaint. MCR 3.718(A)(2).

* Have a tighter time frame for ruling. The court must expedite proceedings
and rule on the request within one business day of filing. MCR 3.718(A)(1),
D).

*  May be issued as immediate emergency ex parte orders. If the petitioner is a
law enforcement official, they may request an immediate order via telephone
if they are “responding to a complaint involving the respondent and the
respondent can reasonably be expected within the near future to intention-
ally or unintentionally seriously physically injure the respondent or another
individual by possessing a firearm.” MCR 3.718(B)(1). If an immediate sur-
render of firearms is ordered, the court may order an anticipatory search war-
rant if the law enforcement official establishes in an affidavit “probable cause
to believe that if the respondent refuses to immediately comply with the
order, there is a fair probability that the respondent’s firearm(s) or concealed
pistol license will be found in the location or locations to be searched.” MCR

3.718(C).

* Last for one year from the date of issuance unless extended, modified, or ter-

minated. MCL 691.1817; MCR 3.719(A)(12), .720(B).
SCAO forms. The SCAQO has developed standardized protection order forms

that comply with the relevant statutory requirements:

*  For a domestic relationship PPO, see Petition for Personal Protection Order
(Domestic Relationship) (SCAO form CC 375) and accompanying Order
(SCAO form CC 376).

*  For a domestic relationship PPO against a minor, see Petition for Personal
Protection Order Against Minor (Domestic Relationship) (SCAO form CC
375M) and accompanying Order (SCAO form CC 376M).

* For an extreme risk protection order, see Complaint for Extreme Risk Pro-
tection Order, Adult Respondent (SCAO form CC 452) and accompanying
Order (SCAO form CC 453), and see Complaint for Extreme Risk Protec-
tion Order, Minor Respondent (SCAO form CC 452M) and accompanying
Order (SCAO form CC 453M).

Pending or prior actions between the parties. MCR 3.703(D), .706(C), and
.716(E) contain procedural requirements for situations where there are other
pending actions or prior orders or judgments affecting the parties to the PPO
petition or complaint:
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*  If the protection order petition or complaint is filed in the same court where
the pending action was filed or the prior order or judgment was entered, the
protection order action shall be assigned to the same judge. MCR

3.703(D)(1)(a), .716(E)(1)(a).

If there are pending actions in another court or orders or judgments already
entered by another court affecting the parties, the court in which the protec-
tion order action was filed should contact the other court, if practicable, to

determine any relevant information. MCR 3.703(D)(1)(b), .716(E)(1)(b).

* If a prior court action resulted in an order providing for continuing jurisdic-
tion of a minor, and the petition requests relief with regard to the minor, the
court considering the protection order petition or complaint must comply

with the notice requirements of MCR 3.205. MCR 3.703(D)(2),
716(E)(2).

+ If there is an existing custody or parenting time order between the parties,
“[t]he court issuing a personal protection order must contact the court hav-
ing jurisdiction over the parenting time or custody matter as provided in
MCR 3.205, and where practicable, the judge should consult with that
court, as contemplated in MCR 3.205(C)(2), regarding the impact upon
custody and parenting time rights before issuing the personal protection

order.” MCR 3.706(C)(1).

See MCR 3.706(C)(2)—(3) for provisions regarding the relationship between
a PPO and an existing custody or parenting time order.

Motions to dismiss, modify, rescind, or terminate a protection order. The
subject of a protection order may move to dismiss, modify, rescind, or terminate a
protection order. MCL 600.2950(11)(g), (13), 691.1807(5); MCR 3.720(A). If
the PPO was granted pursuant to MCL 600.2950a(2), the hearing will be subject
to MCL 750.520j, which limits evidence regarding the petitioner’s sexual con-
duct, unless the respondent files a written motion and offer of proof at the same
time the motion to modify or terminate the PPO is filed. MCL 600.2950a(4).
There is no motion fee for a motion to dismiss, modify, rescind, or terminate a

protection order. MCL 600.2529(1)(e); MCR 3.720(D).

Publication restricted. A court may not publicly disseminate information on
the Internet about a PPO that is likely to expose the protected party’s identity or
location. MCR 3.705(C). Note that the extreme risk protection order statute and
corresponding court rules do not expressly incorporate 18 USC 2265 by reference
as does MCR 3.705. The respondent is referred to as the “restrained” person. The
petitioner is not referenced as the “protected person.” However, the petitioner’s

address is confidential under MCL 691.1805(7) and MCR 3.716(C).

C. Motions for Temporary Orders

§1.26 Motions for temporary orders typically concern child custody
and support, parenting time adjustments, restraints on distributing property, resi-
dence in the marital home, and requests for attorney fees.
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A motion for a temporary order differs from an ex parte order in that it may
not be granted without a hearing, unless the parties agree otherwise. MCR

3.207(C)(2).

The motion may be made at any time during the pendency of a case by filing a
verified motion setting forth facts sufficient to support the relief requested. MCR
3.207(C)(1).

Other provisions regarding the temporary order include the following:

* It may be modified at any time, following a hearing and on a showing of
good cause.

It must state its effective date and whether it may be modified retroactively
by a subsequent order.

* It remains in effect until modified or until entry of the final judgment or
order.

+ It is vacated by entry of the final judgment or order, unless specifically con-
tinued or preserved. An exception is support arrearages that have been
assigned to the state.

MCR 3.207(C)(3)-(6).
Practice Tip

*  Beware of granting exclusive use of the marital home to one party in the absence of
evidence of abusive conduct, a risk of physical harm, or conduct detrimental psycho-
logically or emotionally to the children. That the petitioner is “uncomfortable” with
the living arrangement probably does not justify depriving the other party of a res-
idence.

Order for attorney fees. At any time, a party may request that the court order
the other party to pay all or part of the attorney fees and expenses related to the
action or a specific proceeding, including a postjudgment proceeding. The motion
must allege facts sufficient to show that the petitioner is unable to bear the
expense and that the other party is able to pay. Alternatively, the motion must
allege facts sufficient to show that the fees and expenses were incurred because the

other party was able to comply with a previous court order but refused. MCR
3.206(D). See §§1.85-1.86.

Practice Tip

*  An order for attorney fees is not typically granted ex parte. If incomes have already
been equalized through spousal support, the court may be inclined to deny the
motion. But see Myland v Myland, 290 Mich App 691, 804 NW2d 124 (2010),
where the lower court committed an error of law when it denied the plaintiff-wife
attorney fees because “it only awards attorney fees where a party engages in egre-
gious conduct or wasteful litigation and indicated that plaintiff[-wife] could use
her spousal support to pay her attorney.” 1d. at 702. The court of appeals reversed
and remanded, finding that the lower court abused its discretion when it failed to
consider whether attorney fees were necessary to enable the plaintiff-wife to defend
her suit, “including whether, under the circumstances, p/az'ntzﬁ[—wife] would have
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to invade the same spousal support assets she is relying on to live in order to satisfy
her attorney fees, and whether, under the specific circumstances, dcfendant[—/ms—
band] has the ability to pay or contribute to plaintiff[-wife[’s fees.”ld. at 703. See
also Loutts v Loutts, 309 Mich App 203, 871 NW2d 298 (2015) (although
defendant’s attorney fees exceeded her yearly income, trial court did not abuse its
discretion in declining to award fees under MCR 3.206(D)(2)(a) (formerly
MCR 3.206(C)(2)(a)) because defendant received substantial cash property set-
tlement and failed to show she would have to invade her spousal support assets to
pay fees); Loutts v Loutts, 298 Mich App 21, 25, 826 NW2d 152 (2012) (trial
court abused its discretion by failing to address defendant-wife’s request for attor-
ney and expert fees under MCR 3.206(D)(2)(a) (formerly MCR
3.206(C)(2)(a)) and should have “consider[ed] her ability to pay her fees relative
to plaintiff[-husband]'’s ability to pay’).

D. Stipulated Temporary Orders

§1.27 The parties may enter into an agreement regarding custody
during the pendency of a divorce. Thompson v Thompson, 261 Mich App 353, 683
NW2d 250 (2004). The court may enter a temporary order based on the stipula-
tion. Id. However, neither the stipulation nor the temporary order can overcome
the court’s obligation to consider the best interests of the child when determining
the permanent custody arrangement. Further, a temporary order issued after the
stipulation of the parties and without an evidentiary hearing is not a “previous
judgment or order.” No change of circumstances need be shown to justify a per-
manent custody arrangement differing from that in the temporary order. Instead,
the test will be whether a differing custody arrangement is in the best interests of

the child. MCL 722.27(1).

VI. The Friend of the Court

§1.28 A full discussion of the role of the Friend of the Court can be
found in chapter 7. The Friend of the Court has many statutory preadjudication
duties in a domestic relations matter, including informing the parties as to their
rights regarding the involvement of the Friend of the Court office, and providing
information on the process and the rights and responsibilities of the parties. The
Friend of the Court also provides mediation services, see §§7.7-7.10, and investi-
gates and makes recommendations regarding child custody, parenting time, and
child support, see §§7.11-7.13. The Friend of the Court has enforcement duties
tor child and spousal support, custody, and parenting time, see §§7.14-7.30. In
certain circumstances, the parties may opt out of receiving Friend of the Court
services, see §7.3. For a referral order, see SCAO form FOC 12.

VII. Domestic Relations Referees

§1.29 Domestic relations referee powers. Domestic relations referee
powers and procedures are set forth in MCL 552.507 and MCR 3.215. Domestic
relations referees may hear any motion referred to them by the circuit court except
for motions pertaining to an increase or decrease in spousal support. MCL

552.507(2)(a). The chief judge may refer certain motions to a referee by adminis-
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trative order. MCR 3.215(B)(1). The individual judge, to the extent allowed by
law, may refer other specified motions to a referee on the parties’ written stipula-
tion, on a party’s motion, or on the judge’s own initiative. MCR 3.215(B)(2). The
referee may also be directed to conduct settlement conferences and scheduling
conferences. MCR 3.215(B). See exhibit 1.1 for a listing of the statutory authority

of domestic relations referees and the issues on which they may hold hearings.

A referee appointed pursuant to MCL 552.507(1) must be a member in good
standing of the State Bar of Michigan. MCR 3.215(A). A nonattorney Friend of
the Court referee who was serving as a referee when MCR 3.215 took effect on

May 1, 1993, may continue to serve. MCR 3.215(A).
Scheduling and conduct of hearings. MCR 3.215(C) sets out the domestic

relations referee’s prehearing duties. Within 14 days after receiving a motion or
referral under MCR 3.215(B), the referee must schedule the matter for hearing.
The referee must serve a notice of the hearing on the parties’ attorneys or on
unrepresented parties. The notice of the hearing must clearly state that the matter
will be heard by a domestic relations referee.

The referee may adjourn a hearing for good cause without preparing a recom-
mendation for an order, except that if the adjournment is subject to any terms or
conditions, the referee may only prepare a recommendation for an adjournment

order to be signed by a judge. MCR 3.215(C)(2).
As to the conduct of hearings, MCR 3.215(D) provides that
1. the Michigan Rules of Evidence apply;

2. areferee must provide the parties with notice of the right to request a judicial
hearing by giving oral notice during the hearing and written notice in the
recommendation for an order;

3. testimony must be taken in person, except that a referee may allow testimony
to be taken by telephone for good cause or under MCR 2.407;

4. an electronic or stenographic record must be kept of all hearings.

A referee’s role is primarily fact-finding and investigative; purely legal ques-
tions should be left to the circuit court judges. D’Allessandro v Ely, 173 Mich App
788, 434 NW2d 662 (1988).

A recording made under MCR 3.215(D)(4) may be used solely to assist the
parties during the proceeding recorded or, at the discretion of the trial judge, in
any judicial hearing following an objection to the referee’s recommended order; it
may not be used publicly. MCR 3.215(D)(4)(a). If ordered by the court, or if stip-
ulated by the parties, the referee must provide a transcript, verified by oath, of
each hearing held. The cost of preparing a transcript must be apportioned equally
between the parties, unless otherwise ordered by the court. MCR 3.215(D)(4)(b).

Report and recommended order. Within 21 days after the hearing, the referee
must make a statement of findings on the record or submit a written report to the
court with a statement of findings and a summary of testimony. MCR
3.215(E)(1). The referee must find facts specifically and state separately the law

the referee applied. Overelaboration of detail and particularization of facts is not
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required. MCR 3.215(E)(1)(a). A recommended order must also be submitted to
the court and served on the attorneys or unrepresented parties. The referee’s rec-
ommended order must include: (1) a signature line for the court to indicate its
approval of the order; (2) notice that if the recommended order is approved by the
court and no written objections are filed within 21 days, the order shall become
final; (3) notice advising the parties of any interim effect of the recommended
order; and (4) prominent notice of all available methods for obtaining a judicial

hearing. MCR 3.215(E)(1)(b). Proof of service must be filed with the court.

If the court approves the referee’s recommended order, the recommended
order must be served within seven days of approval, or within three days if it is to
be given interim effect, and a proof of service must be filed with the court. If no
objections are filed within 21 days after service on the attorneys or unrepresented
parties, the recommended order becomes a final order. MCR 3.215(E)(1)(c).

If the hearing concerned income withholding, the recommended order must
be submitted “forthwith,” and if the court approves the recommended order, it

must be given immediate effect. MCR 3.215(E)(2).

The recommended order may be prepared using any of the methods set forth
in MCR 3.215(E)(3).

Interim effect for domestic relations referee’s recommended order. With cer-
tain exceptions, the court may by administrative order or on a case-by-case basis
provide that the domestic relations referee’s recommended order will take interim
effect pending a judicial hearing. MCL 552.507(7); MCR 3.215(G)(1). The court
must provide notice that the recommended order will become an interim order by
including that notice under a separate heading in the referee’s recommended order
or in a separate order adopting the referee’s recommended order as an interim
order. MCR 3.215(G)(1). The court may not give interim effect to a referee’s rec-
ommendation for an order for incarceration, an order for forfeiture of any prop-
erty, or an order imposing costs, fines, or other sanctions. MCR 3.215(G)(2). In
addition, an administrative order may not give interim effect to an order that
changes a child’s custody or domicile or an order that would render subsequent

judicial consideration of the matter moot. MCR 3.215(G)(3).

Judicial review. A party is entitled to a judicial hearing on any matter that has
been the subject of a domestic relations referee hearing. MCL 552.507(5). A party
may obtain a judicial hearing on any matter that has been the subject of a referee
hearing and that resulted in a statement of findings and a recommended order by
filing a written objection and notice of hearing within 21 days after the referee’s
recommendation is served. MCR 3.215(E)(4). The objection must include a clear
and concise statement of the specific findings or application of law to which an
objection is made. Objections regarding the accuracy or completeness of the rec-
ommendation must state with specificity the inaccuracy or omission. Id. See
Cochrane v Brown, 234 Mich App 129, 592 NW2d 123 (1999) (timely written
objections and request that court consider additional evidence require de novo
hearing); Constantini v Constantini, 171 Mich App 466, 430 NW2d 748 (1988)
(hearing denied on contested custody issue where request was tardy); see also

McGregor v Jones, No 361447, _ Mich App __, _ NW3d ___ (Mar 16,
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2023) (although MCR 3.215(E)(4) allows trial court to impose any reasonable
restrictions and conditions to conserve resources of parties and court, trial court
erred when imposing additional requirement that plaintiff submit transcript of
referee hearing to court before de novo hearing).

There are certain referee hearings that arguably are not subject to a de novo
hearing before the judge. MCR 3.215(E)(4) states that a party may obtain a judi-
cial hearing on any matter that resulted in a statement of findings and a recommended
order. A dismissal (because the moving party failed to appear), a hearing where the
parties placed a settlement on the record, or an adjournment would not result in a
statement of findings and, under the court rule, would not be subject to de novo
review.

A hearing may also occur on the court’s own motion. MCL 552.507(5). The

judicial hearing must be held within 21 days after the written objection is filed,
unless the time is extended for good cause. MCR 3.215(F)(1).

At least seven days before the judicial hearing, a party who intends to offer
evidence from the record of the domestic relations referee hearing must provide
notice to the court and each other party. If a stenographic transcript is necessary,
the party offering the evidence generally must pay for the transcript. MCR
3.215(D)(4)(c).

The court is required to hold a de novo hearing on any matter that has been
the subject of a domestic relations referee hearing upon the request of a party or
the court’s own motion. MCL 552.507; Marshall v Beal, 158 Mich App 582, 405
NW2d 101 (1986); see also Mann v Mann, 190 Mich App 526, 476 NW2d 439
(1991) (clear legal error for court to temporarily change custody solely on basis of
Friend of the Court recommendation without first holding evidentiary hearing de
novo). MCL 552.502(k) defines de novo hearing as a “new judicial consideration of
a matter previously heard by a [domestic relations] referee.” MCL 552.507 pro-
vides:

(5) A hearing is de novo despite the court’s imposition of reasonable restric-
tions and conditions to conserve the resources of the parties and the court if the
following conditions are met:

(a) The parties have been given a full opportunity to present and preserve
important evidence at the referee hearing.

(b) For findings of fact to which the parties have objected, the parties are
afforded a new opportunity to offer the same evidence to the court as was pre-
sented to the referee and to supplement that evidence with evidence that could
not have been presented to the referee.

(6) Subject to subsection (5), de novo hearings include, but are not limited
to, the following:

(a) A new decision based entirely on the record of a previous hearing,
including any memoranda, recommendations, or proposed orders by the referee.

(b) A new decision based only on evidence presented at the time of the de
novo hearing.
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(c) A new decision based in part on the record of a referee hearing supple-
mented by evidence that was not introduced at a previous hearing.

MCL 552.507(5)—(6).

If an objection to the referee recommendation is filed, the court must allow
the parties to present “live evidence” at a judicial hearing. MCR 3.215(F)(2).
However, the court may conduct the hearing by reviewing the record of the referee

hearing. Dumm v Brodbeck, 276 Mich App 460, 740 NW2d 751 (2007). At this
hearing, the court has the discretion to

*  prohibit a party from presenting evidence on findings of fact that were not
objected to,

* determine the referee’s finding conclusive as to any fact not objected to,

*  prohibit the introduction of new evidence or use of new witnesses absent an
adequate showing that the evidence was not available at the referee hearing,
and

* impose any reasonable restrictions and conditions that conserve the resources
of the parties and the court.

MCR 3.215(F)(2).

However, the trial court’s ability to limit the evidence presented in a de novo
hearing does not stand for the proposition that the court can do away with the
hearing unless the party requesting the hearing intends to present new evidence.

Butters v Butters, 342 Mich App 460, 995 NW2d 558, wacated in part on other
grounds, No 164888, Mich __,982 NW2d 173 (2022).

If the court on its own motion uses the record of the referee hearing to limit
the judicial hearing under MCR 3.215(F), the court must make the record avail-
able to the parties and must allow the parties to file supplemental objections
within seven days of the date the record is provided to the parties. Following the
judicial hearing, the court may assess the costs of preparing a transcript of the ref-
eree hearing to one or more of the parties. MCR 3.215(D)(4)(d).

The court of appeals has held that proceedings before a domestic relations ref-
eree may be binding under the provisions of the Domestic Relations Arbitration
Act (DRAA), MCL 600.5070 et seq., if all of the requirements of the act are sat-
isfied. An agreement for a binding decision at the referee level without provision
for review by the circuit court and without meeting the requirements of the arbi-
tration act, including review as specified at MCL 600.5080, is void. Harvey v
Harvey, 257 Mich App 278, 668 NW2d 187 (2003), aff'd on other grounds, 470
Mich 186, 680 NW2d 835 (2004). See §1.45 for a discussion of domestic rela-

tions arbitration.

If the court determines that an objection is frivolous or interposed for the pur-

pose of delay, it may assess reasonable costs and attorney fees. MCR 3.215(F)(3).
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VIII. Pretrial Conferences
A. In General

§1.30 At any time, a court may direct the parties’ attorneys to appear

for a conference. The court should use the provisions of MCR 2.401 to facilitate
the progress of the case and its fair and expeditious disposition. More than one
conference may be held in an action. MCR 2.401 sets out guidelines for three
approaches: (1) an early scheduling conference, (2) a scheduling order, and (3) a
final pretrial conference.

While the court rules discuss these tools in separate sections, each cross-refer-
ences the other so that any of the issues discussed below can be handled by any of
the options.

Practice Tips

* The timing, purpose, and format of pretrial conferences will vary depending on
court resources, the personality of the judge, and local rules or customs. However, a
willingness to spend time on a case early sets the stage for settlement by establishing
what is needed for a timely resolution.

* The following are techniques to consider:

Require the parties to be present so that they are aware of what the court
expects and what the attorneys do before the court.

If feasible, consider using a law clerk or other court personnel as a facilitator or
conference manager.

Use the pretrial conference to let the attorneys know what the court is willing
to do, such as giving an indication, if asked, of a likely ruling on an issue as it
has thus far been presented. This can help narrow issues or redirect the attor-
ney’s resources.

Be consistent. Establish a system so attorneys can come to the pretrial confer-
ence prepared for what is needed and expected.

Require information to be submitted in a specified format, which assures that
the court’s concerns are answered by both parties.

If feasible, have counsel submit written arguments or proposed orders via
Google drive or thumb drive. This can decrease the time required to issue
orders and written opinions.

Inform the attorneys of procedural policies on motions, proposed orders, and
Judgments. Policies that can promote an efficient and fair resolution of an
action include encouraging attorneys to send out proposed orders with notice of
hearings. In the alternative, require filing the order or judgment under the
seven-day rule, especially where significant issues are involved such as pater-
nity, child custody or parenting time, or substantial property issues. Use of the
seven-day rule can be especially useful when one party is appearing in pro per.
For further guidance on working with pro per litigants, see exhibit 1.2.

Hawve the attorneys sign every order they submit; make a clear paper trail of
who submitted what papers.
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*  Besure that both counsel understand what is expected. Forms 1.2 and 1.3 are
two approaches to the pretrial conference and scheduling. Note that both
require the signatures of both counsel.

MCR 2.401 does not require that someone with “authority to settle” attend
the pretrial conference. Instead, the person attending the pretrial conference must
now “have information and authority adequate for responsible and effective par-
ticipation in the conference for all purposes, including settlement.” MCR

2.401(F).

B. Early Scheduling Conferences
§1.31 Under MCR 2.401(B)(1), considerations for the early schedul-

ing conference include

(a) whether jurisdiction and venue are proper or whether the case is frivo-
lous;

(b) whether to refer the case to an alternative dispute resolution procedure
under MCR 2.410;

(c) the complexity of a particular case and enter a scheduling order setting
time limitations for the processing of the case and establishing dates when future
actions should begin or be completed in the case;

(d) disclosure, discovery, preservation, and claims of privilege of [electroni-
cally stored information];

(e) the simplification of the issues;

(f) the amount of time necessary for discovery, staging of discovery, and any
modification to the extent of discovery;

(g) the necessity or desirability of amendments to the pleadings;

(h) the possibility of obtaining admissions of fact and of documents to avoid
unnecessary proof;

(i) the form and content of the pretrial order;
(j) the timing of disclosures under MCR 2.302(A);

(k) the limitation of the number of expert witnesses, whether to have a sep-
arate discovery period for experts, whether to require preparation and disclosure
of testifying expert reports, and whether to specify expert disclosure deadlines;

() the consolidation of actions for trial, the separation of issues, and the
order of trial when some issues are to be tried by a jury and some by the court;

(m) the possibility of settlement;

(n) whether mediation, case evaluation, or some other form of alternative
dispute resolution would be appropriate for the case, and what mechanisms are
available to provide such services;

(o) the identity of the witnesses to testify at trial;
(p) the estimated length of trial;

(q) whether all claims arising out of the transaction or occurrence that is the

subject matter of the action have been joined as required by MCR 2.203(A); and
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(r) other matters that may aid in the disposition of the action.

C. Discovery Planning
§1.32 Under MCR 2.401(C), the parties must confer among them-

selves and prepare a proposed discovery plan on court order or written request of
another party. The proposed discovery plan must address all disclosure and dis-
covery matters and propose deadlines for completion. If either party fails to par-
ticipate in good faith with the development and planning of the proposed
discovery plan, the court may order appropriate sanctions. MCR 2.401(C)(4).

D. Verified Financial Information Form
§1.33 Parties are required to complete SCAO form CC 320 (Domes-

tic Relations Verified Financial Information Form), sign the form before a notary,
and serve it on the opposing party within 28 days of service of a defendant’s initial
responsive pleading unless the parties have waived the requirement in writing or
service of the form is otherwise not required under MCR 3.206. MCR 3.206(C).
The parties must serve a copy of the form on the opposing party and must file a
proof of service with the court. The form itself is not to be filed with the court.

Exchanging verified financial information forms does not preclude the parties
from other forms of discovery. Therefore, the verified financial information form
can be used along with the service of interrogatories.

The verified financial information form is confidential. MCR 3.206(C)(3). A
party’s or minor’s address may be omitted from copies served to the opposing
party for good cause. Id. The party omitting information from the form must
explain in a sworn affidavit their reasoning for omitting the information. MCR
3.206(C)(4). MCR 3.206(C)(2) provides specific rules governing the exchange of
financial information in cases involving domestic violence, sexual assault, or
stalking. The rule allows a victim under those circumstances to “omit any infor-
mation” from the form that “might lead to the location of where the victim lives or
works, or where a minor child may be found.” 1d.

Although filing the verified financial information form with the court is not
required, failure to timely serve the form on the opposing party “may be addressed
by the court or by motion consistent with [pursuing discovery under] MCR
2.313.”MCR 3.206(C)(2). A party who has served the form on an opposing party
must supplement or correct the form in a timely manner after becoming aware
that the form contains incomplete or incorrect information. MCR 3.206(C)(5).

E. Scheduling Orders

§1.34 Under MCR 2.401(B)(2)(a), a scheduling order may be
entered at an early scheduling conference, a pretrial conference, or whenever the
court concludes that the order would facilitate the progress of the case. More than
one order may be entered in a case.

When scheduling events, the court should consider

*  the nature and complexity of the case;
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* the issues involved;
* the number and locations of the parties;
* the number and location of the witnesses, including experts;
* the extent of expected and necessary discovery; and
* the availability of reasonably certain trial dates.
MCR 2.401(B)(2)(b).
A scheduling order may also include provisions regarding
* the discovery of electronically stored information,

* agreements for asserting claims of privilege or protection as trial-preparation
material after production,

*  preserving discoverable information, and

* the form in which electronically stored information shall be produced.
MCR 2.401(B)(2)(c).

Scheduling is to be done after meaningful consultation with all counsel of
record, whenever practical. If the manner of entering the scheduling order does
not permit meaningful advance consultation with counsel, the following proce-

dure is provided by MCR 2.401(B)(2)(c):

1. Within 14 days after entry of the order, a party may file and serve a written
request for amendment, detailing why the order should be amended.

2. Upon receiving the request, the court will reconsider the order in light of the
objections raised.

3. Within 14 days after receiving the request, the court must then schedule a
conference, enter a new order, or notify the parties in writing that the court
declines to amend the order.

MCR 3.215(B)(3) permits domestic relations referees to be authorized to conduct
scheduling conferences.

F. Discovery

§1.35 The court rules concerning discovery apply to all civil actions,
including domestic relations actions. MCR 3.201(C). Parties may obtain discov-
ery regarding any nonprivileged matter that is relevant to any party’s claims or
defenses and proportional to the needs of the case, considering all pertinent fac-
tors, including whether the burden or expense of the proposed discovery out-
weighs its likely benefit, the complexity of the case, the importance of the issues at
stake in the action, the amount in controversy, and the parties’ resources and
access to relevant information. MCR 2.302(B). Information within the scope of
discovery need not be admissible in evidence to be discoverable. MCR
2.302(B)(1).
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In general, a party that has made a disclosure under MCR 2.302(A)—or that
has responded to an interrogatory, request for production, or request for admis-
sion—must supplement or correct its disclosure or response:

* in a timely manner if the party learns that in some material respect the dis-
closure or response is incomplete or incorrect, and if the additional or correc-
tive information has not otherwise been made known to the other parties
during the discovery process or in writing or

 as ordered by the court.
MCR 2.302(E)(1)(a)(i)—(ii).

A duty to supplement disclosures or responses may be imposed by order of the
court, agreement of the parties, or at any time before trial through requests for

supplementation. MCR 2.302(E)(1)(b).

If the court finds, by way of motion or otherwise, that a party has not supple-
mented disclosures or responses as required by MCR 2.302(E) the court may
enter an order as is just, including an order providing that sanctions stated in
MCR 2.313(B), and, specifically, MCR 2.313(B)(2)(b). MCR 2.302(E)(2).

Examples of discovery that may be initiated under the rules:
1. interrogatories to parties, MCR 2.309;

2. depositions of parties on oral examination, MCR 2.306(A), discovery sub-
poena to a nonparty, MCR 2.305, or by written questions, MCR 2.307;

subpoena of documents or other tangible things, MCR 2.305(A)(2); and
4. requests for medical information, MCR 2.314.

Confidentiality orders may be issued to protect sensitive information, espe-
cially that requested from third parties. See Eyde v Eyde, 172 Mich App 49, 431
NW2d 459 (1988).

A court order must be obtained to compel physical or mental examinations of
persons. MCR 2.311(A). A court order is also required for a mental examination
to be recorded by audio or video. Id., amended by ADM File No 2022-14. If the
court orders a mental examination to be recorded, the conditions in MCR
2.311(B), amended by ADM File No 2022-14, must be met. This may be particu-
larly relevant if one party alleges that the other is an unfit parent or if a spousal
support claim is made because of disability.

The requirement in the Child Custody Act that the court consider the mental
and physical health of the parties when determining child custody does not waive
the application of the physician-patient privilege. Furthermore, submission to an
examination by a court-appointed psychologist and the admission of the psychol-
ogist’s testimony does not constitute a waiver of the medical privilege with respect

to a treating physician. Navarre v Navarre, 191 Mich App 395, 479 NW2d 357
(1991).

Sanctions against the party, the attorney, or both may be imposed for a viola-
tion of the discovery rules. See MCR 2.313. The court may enter a default judg-

ment against a party if that party fails to obey an order to provide or permit
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discovery. MCR 2.313(B)(2)(c); see also Draggoo v Draggoo, 223 Mich App 415,
566 NW2d 642 (1997); Abadi v Abadi, 78 Mich App 73, 259 NW2d 244 (1977).

G. Limited Scope Representation

§1.36 The Michigan Supreme Court approved guidelines for limited
scope representation. The Michigan Rules of Professional Conduct and Michigan
Court Rules provide guidance to lawyers in unbundled arrangements.

Per MRPC 1.2(b), a lawyer licensed to practice in Michigan may “limit the
scope of a representation, file a limited appearance in a civil action, and act as
counsel of record for the limited purpose identified in that appearance” as long as
the representation is reasonable under the circumstances and the client gives
informed consent, preferably in writing.

The amendments also allow a lawyer licensed to practice in Michigan to draft
or partially draft pleadings, briefs, and other papers to be filed with the court
without requiring the attorney to sign the document or identify the lawyer nor file
an appearance (or deem an appearance has been filed on the filing of the drafted
or partially drafted documents). All of these documents must be signed by the
self-represented party and state, “This document was drafted or partially drafted
with the assistance of a lawyer licensed to practice in the State of Michigan, pur-
suant to Michigan Rule of Professional Conduct 1.2(b).” MRPC 1.2(b)(1); see
MCR 2.117(D) (merely assisting in preparation of papers is not appearance). See
SCAO form MC 516, Notice of Limited Scope of Appearance, and SCAO form
MC 517, Notice of Withdrawal from Limited Scope Appearance.

An attorney may provide a client with limited representation, which would
reduce a client’s costs and allow the client to retain their classification as self-rep-

resented. MRPC 4.2(b).

H. Withdrawal by Attorney

§1.37 Occasionally, an attorney will move to discontinue representa-
tion in a divorce case. Ethically, the attorney may withdraw only after informing
the client that withdrawal cannot be done without the court’s permission and if
withdrawal can be accomplished without a material adverse effect on the client’s
interests. MRPC 1.16(b). If the case has been filed, the attorney needs the court’s
permission to withdraw, even if the client consents. MRPC 1.16(c). A court
should require a lawyer to reveal information protected under MRPC 1.6 only to
the extent reasonably necessary to adjudicate the motion to withdraw. In eliciting
this information, only the court, and no other counsel or parties, should examine
the lawyer. MRPC 1.6(c)(2), .16; RI-51 (June 4, 1990). Failure to pay attorney
fees is not a sufficient reason by itself for withdrawal. The lawyer may seek to
withdraw if the “financial burden is great,” based on various factors. RI-20 (June

15, 1989); see also MRPC 1.16(b)(4), (5).

The timing of withdrawal is important. If an important court date is immi-
nent and the client is likely to be prejudiced by failure to have an attorney, the
judge should not be inclined to grant the withdrawal.
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When an attorney is allowed to withdraw, the opposing party and the court
must continue to process the case. Many questions often arise. What is the now
unrepresented party’s address? Is the person aware of the next scheduled court
appearance? Are they aware of the trial date? A well drafted order will answer
these questions and allow the case to proceed in an orderly manner. See form 1.4.

IX. Alternative Dispute Resolution, Mediation, and Arbitration
A. Friend of the Court Alternative Dispute Resolution

§1.38 The Friend of the Court is required to provide ADR to assist
parties in voluntarily settling child custody and parenting time disputes. MCL
552.513(1). Informal ADR through the Friend of the Court may also occur on

other issues such as child support and property division. For a complete discussion
of Friend of the Court mediation, see §§7.7-7.10.

B. Court Rule Mediation
1. Referral to Mediation

§1.39 Any contested issue in a divorce proceeding may be submitted
to mediation. MCR 3.216(C)(2). However, parties who are subject to personal
protection orders or who are involved in child neglect or abuse proceedings may
not be referred to mediation unless it is requested by the protected party or a hear-

ing takes place to determine whether mediation is appropriate. MCL
600.1035(1)(b); MCR 3.216(C)(3).

MCR 3.216 does not alter the Friend of the Court mediation procedures or
restrict the Friend of the Court enforcement authority. MCR 3.216(A)(3).

A domestic relations matter is referred to mediation through the parties’ writ-
ten stipulation, on a party’s written motion, or on the judge’s own order. MCR

3.216(C)(1).

Domestic relations mediation is a “nonbinding process in which a neutral third
party facilitates communication between parties to promote settlement.” MCR
3.216(A)(2). If the parties request and the mediator agrees, the mediator may pro-
vide a written recommendation for settlement of any issues that remain unre-
solved at the conclusion of a mediation proceeding. This procedure, evaluative
mediation, is defined in MCR 3.216(A)(2) and governed by MCR 3.216(I). The
parties may request evaluative mediation at the outset or at the conclusion of
mediation if the mediator is willing to provide an evaluation. MCR 3.216(I)(1).
However, a court may not submit contested issues to evaluative mediation unless

all parties so request. MCR 3.216(A)(2), (C)(2), (I).

Each party must agree in writing, before the first mediation session, to make

timely payment of one-half of the mediator’s fees. MCR 3.216(])(2).

The court may find that some other payment arrangement or some other allo-
cation of fees is appropriate, given the economic circumstances of the parties, and
order that one of the parties pay more than one-half of the fee. MCR 3.216(])(2).
The court may hear objections to the total fee the mediator charges. MCR
3.216(])(5).
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2. Objection to Mediation

§1.40 A party objecting to mediation must file a written motion and
notice of a hearing and must serve copies on the attorneys of record and the medi-
ation clerk within 14 days after notice of the order assigning the matter to media-
tion. MCR 3.216(D)(1). The motion will be heard within 14 days after it is filed,
unless the court orders otherwise; the motion must be heard before the case is
submitted to mediation. MCR 3.216(D)(2).

Cases may be exempt from mediation for the following reasons:

(a) child abuse or neglect;

(b) domestic abuse, unless attorneys for both parties will be present at the
mediation session;

(c) inability of one or both parties to negotiate for themselves at the media-
tion, unless attorneys for both parties will be present at the mediation ses-
sion;

(d) reason to believe that one or both parties’ health or safety would be endan-
gered by mediation; or

(e) for other good cause shown.

MCR 3.216(D)(3).

3. Selection of the Mediator

§1.41 Domestic relations mediation is conducted by a single media-
tor who is appointed by the court. The court must appoint a person requested by
the parties in a timely written stipulation. MCR 3.216(E)(2). A mediator selected
by agreement of the parties need not meet the qualifications set forth in MCR
3.216(G). MCR 3.216(E)(2). If the parties have not stipulated to a mediator, they
must indicate whether they would prefer a mediator who is willing to conduct an
evaluative mediation. Failure to indicate a preference is treated as not requesting

evaluative mediation. MCR 3.216(E)(3)(a).

The ADR clerk will assign a mediator from the court’s list of mediators.
MCR 3.216(E)(3)(b), (F). If the parties have selected evaluative mediation, the
clerk will assign a mediator who is willing to provide an evaluation. The judge
may recommend a mediator only on the request of all parties by stipulation in
writing or orally on the record. If the parties have not stipulated to a mediator, the

judge may not appoint one. MCR 3.216(E)(4).

4. Mediation Procedure

§1.42 Scheduling. The mediator must schedule a mediation session
within a reasonable time at a location accessible by the parties. MCR 3.216(H)(1).

Mediation summary. At least three days before the session, each side must
submit to the mediator and serve on opposing counsel a summary setting forth

* the facts and circumstances of the case;

* the issues in dispute;
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* a description of the marital assets and their estimated value, where such
information is appropriate and reasonably ascertainable;

*  the parties’income and expenses;
* aproposed settlement; and

* any documentary evidence that may substantiate information contained in
the summary.

MCR 3.216(H)(2).

Amount of time for sessions. Under MCR 3.216, mediation is not limited by
time constraints as it is under MCR 2.403, the court rule for case evaluations.

Presence of the parties. The parties must attend the mediation session in per-

son unless excused by the mediator. MCR 3.216(H)(3).

Domestic violence screening. The mediator must make reasonable inquiry,
with the use of the domestic violence screening protocol provided by the SCAQO,
about whether either party has a history of a coercive or a violent relationship with

the other party. MCL 600.1035(2).

Privileged communication. Communications between parties or counsel and
a mediator must not be disclosed without the written consent of the parties. How-
ever, this prohibition does not apply to

* the mediator’s report to the court regarding the completion of mediation,

* information reasonably required by court personnel to administer and evalu-
ate the mediation program,

* information necessary for the court to resolve fee disputes, or

* information necessary for the court to consider issues related to failure to
appear at the mediation session, failure to submit the mediation summary, or
similar issues.

MCR 3.216(H)(8).
MCR 2.412 replaced MCR 3.216(H)(8) and governs confidentiality in medi-

ation. This rule expands the number of exceptions to mediation confidentiality to
include situations in which

*  astatute or court rule requires disclosure;
*+ the communication is in the mediator’s report under MCR 3.216(H)(6);
*  the disclosure is made during a session that is open to the public;

+ the communication is a threat (or statement of a plan or is used to plan) to
inflict bodily injury or commit or conceal a crime;

*  the disclosure involves a claim of abuse or neglect of a child, protected indi-
vidual, or vulnerable adult or is included in a report about such a claim or
sought or offered to prove such a claim under certain circumstances;



Divorce Procedure §1.44

* the disclosure is included in a report of professional misconduct filed against
a mediation participant or is sought or offered to prove or disprove miscon-
duct allegations in the attorney disciplinary process;

* the communication occurs in a case out of which arises a claim of malprac-
tice and the disclosure is sought or offered to prove or disprove a claim of
malpractice against a mediation participant; or

* the disclosure is in a proceeding to enforce, rescind, reform; or avoid liability
on a document signed by the mediation parties or acknowledged by the par-
ties under certain circumstances.

MCR 2.412(D).

Written settlement agreements. When a settlement is reached during media-
tion, the settlement must be put in writing and signed by the parties or acknowl-
edged by the parties on an audio or video recording. MCR 3.216(H)(7). The
parties “acknowledge” the agreement at the eventual hearing for entry of the judg-
ment; this does not mean the signatures must be notarized or verified. Wyskowski
v Wyskowski, 211 Mich App 699,536 NW2d 603 (1995); see also Rivkin v Rivkin,
181 Mich App 718, 449 NW2d 685 (1989) (settlement agreement not effective
unless reduced to writing). If the parties do not deliver the written agreement to

the mediator within 14 days, mediation is terminated. MCR 3.216(H)(7).

No agreement reached. Within seven days of completion of mediation, the
mediator must advise the court, stating only the date of completion of the process,
who participated in the mediation, whether a settlement was reached, and
whether further ADR proceedings are contemplated. If the mediator is preparing
a report pursuant to an evaluative mediation, the report to the court may be

delayed until the completion of the evaluation process. MCR 3.216(H)(6).

5. Rejection of the Mediator’s Recommendation

§1.43 If both parties do not accept the recommendation in full, the
case proceeds to trial. Even if portions have been accepted by both parties, either

party may demand a trial on all issues. MCR 3.216(I)(4).

There are no sanctions imposed against either party for accepting or rejecting
the mediator’s report. The court is not allowed to know which party or parties
rejected the report. MCR 3.216(I)(5). In addition, the court may not read the
mediator’s report and recommendation or admit it into evidence without the par-

ties’ consent. MCR 3.216(1)(6).

C. Private Mediation
§1.44 Under MCR 3.216(A)(4), the court may order, on the parties’

stipulation, the use of other settlement procedures. The parties may also elect,
independent of a court order, to seek mediation but must act in a manner that
does not interfere with the court’s scheduling order.
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D. Arbitration
1. In General

§1.45 MCR 3.216 provides that courts are not prohibited from
ordering, on the parties’ stipulation, other settlement procedures. The court may
not unilaterally order the use of other settlement procedures. Wazson v Watson, 204
Mich App 318,514 NW2d 533 (1994). Once the scope and procedure are agreed

to, the parties are bound by the decision maker’s ruling unless they can show fraud

or duress. See Marvin v Marvin, 203 Mich App 154,511 NW2d 708 (1993).
Domestic relations arbitration is governed by the DRAA, MCL 600.5070 et

seq. For additional information on arbitration procedures, see the Uniform Arbi-
tration Act, MCL 691.1681 et seq. If there is a conflict between the DRAA and
the Uniform Arbitration Act, the DRAA controls. MCL 600.5070(1).

The parties to a divorce may agree to binding arbitration to resolve real and
personal property division, child custody, child support (subject to limitations),
parenting time, spousal support, prenuptial and postnuptial enforceability, costs
and fees, allocation of parties’ responsibility for marital debt, and any other con-
tested matter. MCL 600.5071; Dick v Dick, 210 Mich App 576, 534 NW2d 185
(1995). Matters of child abuse and neglect are specifically excluded from arbitra-
tion. MCL 600.5072(4). A stipulated order satisfies the requirement of a written
agreement to arbitrate. Miller v Miller, 474 Mich 27,707 NW2d 341 (2005).

Arbitration may not be ordered by the court unless each party acknowledges
in writing or on the record that the party has been informed of the following:

* arbitration is voluntary

*  arbitration is binding and the right of appeal is limited

*  arbitration may not be appropriate in all cases and is not recommended for
cases involving domestic violence

* the arbitrator’s powers and duties will be outlined in a written arbitration
agreement that has to be signed by the parties before arbitration can begin

* the arbitrator has the power to decide the issues assigned to arbitration and
the court will enforce the decisions

* each party may consult with an attorney or choose to be represented by an
attorney throughout the process, and parties may seek free legal services if
unable to afford an attorney

* the payment of costs of arbitration, including payment of the arbitrator’s fee,
is the responsibility of the parties

MCL 600.5072(1).

Prearbitration disclosures delineating the procedural requirements for volun-
tary submission to binding arbitration are mandatory. See Johnson v Johnson, 276
Mich App 1, 739 NW2d 877 (2007) (trial judge erred in allowing default judg-
ment premised on plaintiff’s failure to participate in arbitration when plaintiff not
advised of statutory criteria for voluntary submission).
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Cases in which either party is subject to a personal protection order involving
domestic violence are excluded from arbitration. MCL 600.5072(2). However, a
court may refer a case to arbitration if each party waives the exclusion. A party
may not waive the exclusion unless they are represented by an attorney throughout
the action, including the arbitration process, and is informed about arbitration,
the suspension of formal rules of evidence, and the binding nature of arbitration.
Id. If the court finds the waiver is informed and voluntary, the findings and the
waiver must be placed on the record. MCL 600.5072(3).

When one spouse dies before the entry of a judgment of divorce, the court
loses jurisdiction over the matter. Tokar v Estate of Tokar, 258 Mich App 350, 671
NW2d 139 (2003). Even if the spouses entered into an arbitrated agreement
before one spouse died, the agreement could not be confirmed by the court and
reduced to judgment.

To be appointed as an arbitrator, an individual must
* be an attorney in good standing with the State Bar of Michigan,

* have practiced in Michigan for no less than five years before the appoint-
ment and have demonstrated an expertise in the area of domestic relations
law, and

* have had training in the dynamics of domestic violence and in handling
domestic relations matters involving domestic violence.

MCL 600.5073(2). The office of the Friend of the Court, an ADR clerk, or any
other individual designated by the chief judge of the circuit may maintain a list of
arbitrators who have met the required qualifications. The list must include the
arbitrators’ qualifications and experience. The court is required to appoint any
arbitrator the parties agree on, provided the arbitrator is qualified and has con-

sented to the appointment. MCL 600.5073(1).

Although arbitration of a domestic matter may be heard by a single arbitrator
or by a panel of three arbitrators who may be appointed by the circuit court as nec-
essary, MCL 600.5073(1), domestic relations arbitration is best suited to a single
arbitrator.

An arbitrator appointed by the court must disclose to the parties any circum-
stances that affect impartiality. If the arbitrator denies a party’s request for dis-
qualification, the party may file a motion for disqualification with the court, which
must be heard within 21 days after the motion is filed. If the court finds the arbi-
trator is disqualified, it may appoint a new arbitrator agreed to by the parties or

void the arbitration agreement. MCL 600.5075.

The arbitrator has the power to administer oaths, issue subpoenas and orders
for discovery, and order the filing of sworn statements regarding the parties’ assets
and liabilities. MCL 600.5074(2)—(4). The DRAA does not require the formality
of a hearing in the arbitration proceedings to approximate a court hearing.
Instead, the procedures for the hearing shall be determined by the parties and the
arbitrator. Miller (procedure where arbitrator shuttled between parties in separate
rooms satisfied act’s requirement of hearing).
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Generally, no record is made of the arbitration hearing unless the parties agree
otherwise. MCL 600.5077(1). If a record is not required, the arbitrator may make
a record to aid in reaching a decision. Id. A record is required for any portion of
the hearing that concerns child-related issues and must follow the Michigan
Court Rules for the record of a witness’s testimony in a deposition. MCL

600.5077(2).

2. Vacating or Modifying an Award

§1.46 A court must vacate an arbitration award if

*  the award was procured by corruption, fraud, or other undue means;

* there was evident partiality by an arbitrator appointed as a neutral, corrup-
tion of an arbitrator, or misconduct prejudicing a party’s rights;

* the arbitrator exceeded their powers; or

* the arbitrator refused to postpone the hearing on a showing of sufficient
cause, refused to hear evidence material to the controversy, or otherwise con-
ducted the hearing to substantially prejudice a party’s rights.

MCL 600.5081(2). However, the fact that an arbitrator’s award is not a purely
even distribution of assets and debts does not establish that the arbitrator
exceeded their authority. Washington v Washington, 283 Mich App 667, 770
NW2d 908 (2009) (court found that arbitrator did not exceed his authority in
awarding wife one-quarter of the marital assets and three-quarters of the marital
debts where arbitrator explicitly considered parties’ arguments and evidence and
based his decision on controlling legal factors pertaining to equitable division of
property).

A motion to vacate an arbitration award in a domestic relations case must be
filed within 21 days of the award being issued. MCR 3.602(])(3). However, if a
party timely files a motion to correct errors or omissions within 14 days of the
award being issued, the 21-day period to file a motion to vacate an arbitration
award under MCR 3.602(])(3) will begin to run on the date the arbitrator delivers

a decision on the motion to correct errors or omissions. Vylete/-Rivard v Rivard,

286 Mich App 13,23-24,777 NW2d 722 (2009). See also MCL 600.5078(3).

Defendant’s ex parte contact with an arbitrator does not prevent confirmation
of an arbitrator’s award where “the arbitrator responded promptly and decisively to
disclose the contact and prevent further contact [with defendant],” and plaintiff
did not show “that the arbitrator exceed[ed] his powers, according to the arbitra-
tion agreement, by receiving [defendant’s] ex parte contact.” Cipriano v Cipriano,
289 Mich App 361, 808 NW2d 230 (2010). In Cipriano, the court of appeals also
found that the trial court erred in modifying the arbitrator’s award by reducing the
amount of monthly installment payments made to plaintiff by defendant, where
defendant’s complaint was untimely and where the court made no reference to any

grounds for modification in MCR 3.602(K)(2).

The fact that the relief could not or would not be granted by a court of law or
equity is not a ground for vacating or refusing to confirm the award. MCL
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600.5081(3). An award for child support, parenting time, or child custody may be
vacated if the court finds the award not in the best interests of the child. MCL
600.5080(1). A review or modification of child custody, parenting time, or the
amount of child support is conducted under, and is subject to, the standards and
procedures applicable to those issues under other state law and court rules. MCL

600.5080(2).

In Harvey v Harvey, 257 Mich App 278, 668 NW2d 187 (2003), aff’d on
other grounds, 470 Mich 186, 680 NW2d 835 (2004), the trial court entered a con-
sent order for a binding custody decision by a Friend of the Court referee. The
order provided that the decision would not be reviewable. Based on the referee’s
decision, the court awarded the father sole legal and physical custody of the chil-
dren. The mother filed a motion for a de novo hearing, which the trial court
denied. The court of appeals held that this was error because an agreement for a
binding decision in a domestic relations matter with no right of review in the
court does not meet the requirements of the DRAA. Therefore, plaintiff was enti-
tled to a de novo hearing of the child custody findings and recommendation. The
supreme court affirmed, but on different grounds. The supreme court held that
regardless of the type of ADR used by the parties, the Child Custody Act requires
the trial court to determine independently what custodial placement is in the best
interests of the children. This does not mean that where the parties have agreed to
a custody arrangement, the court must conduct a hearing or otherwise engage in
intensive fact-finding. However, the deference due parties’ negotiated agreements
does not diminish the court’s obligation to examine the best interests factors and
make the child’s best interests paramount.

Harvey was followed in Bayati v Bayati, 264 Mich App 595, 691 NW2d 812
(2004) (custody order vacated and remanded for de novo hearing where trial court
merely entered custody decision of arbitrator, without independent consideration
of best interests).

In Maclntyre v MacIntyre, 264 Mich App 690, 692 NW2d 411, reversed in
part and remanded, 472 Mich 882, 693 NW2d 822 (2005), the arbitrator con-
ducted a best interests analysis and awarded sole physical custody to plaintiff. The
trial judge entered a judgment of divorce consistent with the arbitrator’s decision,
after making independent findings based on his de novo review of the record of
the arbitration proceeding. Citing Harvey, the court of appeals vacated and
remanded for a full de novo hearing on the child’s best interests. However, the
supreme court reversed and clarified the scope of the circuit court’s duty to make
“independent findings” in reviewing an arbitrator’s child custody decision:

MCL 600.5080(2) requires a “review” of the child custody decision. The parties’
agreements may not waive the availability of an evidentiary hearing if the circuit
court determines that a hearing is necessary to exercise its independent duty
under the Child Custody Act, MCL 722.25. But as long as the circuit court is
able to “determine independently what custodial placement is in the best inter-
ests of the children[,]” [Harvey, 470 Mich at 187], an evidentiary hearing is not
required in all cases. In this case, the Oakland Circuit Court was able to make
such an independent determination without a hearing. We REMAND the case
to the Court of Appeals for consideration of the remaining issues on appeal.
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472 Mich at 882.

Taken together, Harvey and MacIntyre indicate (1) that the arbitrator must
conduct a hearing with all parties present unless otherwise agreed to in the parties’
arbitration agreement, (2) that the trial court must make an “independent deter-
mination” regarding the best interests of the minor children, and (3) that the trial
court may make independent findings based on the record made in the arbitration
hearing.

E. Collaborative Law

§1.47 The UCLA, MCL 691.1331 et seq., governs collaborative law
practice. MCR 3.222 and .223 integrate the collaborative law process under the
UCLA. See SCAO memorandum “Collaborative Law Act Process and Agree-
ments under MCR 3.222; Summary Proceedings for Entry of Consent Judgment
or Order under MCR 3.223” for more information. Collaborative law is an ADR
parties use to settle and resolve domestic relations issues. See generally MCL
691.1336(1). Subject to waiver, preclusion, and limitations of privileges under
MCL 691.1348 and .1349, “a collaborative law communication is privileged under
[MCL 691.1347(2)], is not subject to discovery, and is not admissible in evi-
dence.” MCL 691.1347(1).

Collaborative law consists of two clients and two attorneys working together,
sometimes with other professionals, as part of a team to reach a fair and compre-
hensive settlement that works for the whole family on all issues. The process starts
“when the parties sign a collaborative law participation agreement.” MCL
691.1335(1). If a domestic relations case is not pending at the time the parties
enter into the agreement, the parties may commence an action to submit to the
court. MCR 3.222(B)(1), (C). MCR 3.222(C) outlines the procedures for estab-
lishing jurisdiction. If a domestic relations case is pending at the time the parties
enter into the agreement, the parties must promptly file a notice of the signed
agreement and a motion to stay proceedings (SCAO form CCFD 22) with the
tribunal. MCL 691.1336(1); see also MICR 3.222(B)(2). The court can either stay
the proceedings without a hearing or schedule a hearing within 28 days after the
motion is filed. MCR 3.222(B)(2)(a). Stay is subject to court-ordered status
reports (SCAO form CCFD 23), MCL 691.1336(3), emergency orders, MCL
691.1337, and approval of agreement resulting from the collaborative law process,
MCL 691.1338. MCL 691.1336(1); MCR 3.222(B)(2)(a)—(b); see MCL
691.1332(0) (defining #ribunal). Note, however, that the parties cannot be ordered
to participate in a collaborative law process. MCL 691.1335(2).

A collaborative lawyer may not appear before the tribunal to “represent a party
in a proceeding related to the collaborative matter” unless the lawyer is seeking
approval of an agreement resulting from the collaborative law process or request-
ing or defending an order “to protect the health, safety, welfare, or interest of a
party if a successor lawyer is not immediately available to represent that person.”

MCL 691.1339(1), (3). Under the UCLA, the participation agreement must
1. be in a record (this would normally be in writing or “on the record” in court),

2. be signed by the parties,
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state the parties’ intention to use the collaborative process,

describe the nature and scope of the matter (it can be broader than “just”
divorce),

identify the collaborative attorneys representing each party, and

contain a statement by each collaborative attorney confirming the attorney’s
representation of a party in the collaborative process.

MCL 691.1334(1). In addition, the parties may agree to include additional provi-
sions not inconsistent with the act. MCL 691.1334(2). These might include
maintaining the status quo, use of other team members, agreements concerning
children, and confidentiality. See MCL 691.1346 for confidentiality of collabora-

tive law communication.

Before a prospective party signs a collaborative law participation agreement, a
prospective collaborative lawyer shall make reasonable inquiry whether the pro-
spective party has a history of a coercive or violent relationship with another pro-
spective party. A reasonable inquiry includes the use of the domestic violence
screening protocol for mediation provided by the state court administrative

office.
MCL 691.1345(1). The collaborative lawyer must continue to assess whether “the

party the collaborative lawyer represents has a history of a coercive or violent rela-
tionship with another party” and “may not begin or continue a collaborative law
process unless ... [t]he party or prospective party requests beginning or continuing
the process|, and t]he collaborative lawyer reasonably believes that the safety of
the party or prospective party can be protected adequately during [the] process.”
MCL 681.1345(2)—(3).

Under the UCLA, the collaborative law process concludes when one of the
following occurs:

1. The collaborative matter is resolved as evidence by a signed record. MCL

691.1335(3)(a).

2. Part of the collaborative matter is resolved as evidenced by a signed record
that includes the parties agreeing that the remaining parts will not be

resolved in the process. MCL 691.1335(3)(b).

3. The process terminates. MCL 691.1335(3)(c). See MCL 691.1335(4)
(describing ways to terminate collaborative law process). Note that “[a] party
may terminate collaborative law process with or without cause.” MCL
691.1335(6).

4. The collaborative law participation agreement provides for an alternative

method. MCL 691.1335(9).

The parties must promptly file notice with the tribunal when the collaborative
law process concludes, which lifts the stay of proceedings. MCL 691.1336(2).
The notice may not specify why the process terminated. Id. The process will not
conclude if the parties agree to request that the tribunal “approve a resolution of

the collaborative matter or any part of the matter as evidenced by a signed record.”
MCL 691.1335(8).
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If the parties fail to file notice before the stay expires, the court must provide
notice of intent to dismiss the case for lack of progress. MCR 3.222(B)(2)(c)(ii).
The court must provide the parties with an opportunity to be heard before dis-
missing the case. Id. MCR 3.222(E) outlines the dismissal procedures.

If, during the process, the parties fail to reach an agreement and either party
wishes to have matters resolved by the tribunal, the collaborative attorneys and
other members of the team are generally disqualified from further representation.
MCL 691.1339(1), .1340; see also MCL 691.1335(4)—(8) (describing end of col-
laborative process); MCR 3.222(F). Agreements resulting from the process may
be submitted to the tribunal for approval. MCL 691.1338. If the parties have
reached an agreement and are requesting to have it entered as a final judgment or
order, they need to submit a petition to the court (SCAO form CCFD 25). The
petition must contain, at a minimum, the grounds for jurisdiction, the statutory
grounds to enter the judgment or order, and a request to enter the judgment or
order; comply with the provisions of MCR 2.113 and MCR 3.206(A) and (B); be
signed by both parties; be accompanied by the proposed final judgment or pro-
posed final order that complies with MCR 3.211 and is signed by both parties; be
accompanied by a verified statement if required by MCR 3.206(C) and judgment
information form (SCAO form FOC 100) if required by MCR 3.211(F); and,
under MCL 691.1345, be accompanied by domestic violence screening forms.
MCR 3.222(C)(1)(a)(i)—(vi). For more on collaborative law, see Michigan Family
Law ch 8 (Hon. Marilyn J. Kelly et al eds, ICLE 8th ed).

X. Settlement Agreements
A. In General

§1.48 To be enforceable, a settlement must be placed on the record or
memorialized in writing. MCR 2.507(G); see also Marshall v Marshall, 135 Mich
App 702, 712-713, 355 NW2d 661 (1984); Massachusetts Indem & Life Ins Co v
Thomas, 206 Mich App 265,520 NW2d 708 (1994).

Courts are bound by property settlements reached through negotiation and
agreement absent fraud, duress, or mutual mistake. Lentz v Lentz, 271 Mich App
465,721 NW2d 861 (2006); Keyser v Keyser, 182 Mich App 268, 451 NW2d 587
(1990). In Lentz, the court stated “we will not rewrite or abrogate an unambigu-
ous agreement negotiated and signed by consenting adults by imposing a ‘reason-
able’ or ‘equitable’ inquiry on the enforceability of such agreements.” 271 Mich
App at 478. In reviewing a property settlement agreement, the court must con-
sider whether the agreement was entered into and signed freely, voluntarily, and
understandingly, not whether the settlement is equitable. Lenzz; Keyser.

If the trial court does not approve the proposed settlement, it must give the
parties an opportunity to present proofs before judgment can be entered. Jones v
Jones, 132 Mich App 497, 347 NW2d 756 (1984); Watson v Watson, 204 Mich
App 318, 322,514 NW2d 533 (1994). Once approved, however, modifications of

property settlements in divorce judgments are disfavored.

Where a settlement agreement is not merged into the judgment, parties retain
a number of powerful remedies to enforce their agreement and remedies for fraud.
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These remedies are not available when a settlement is embodied directly in a judg-
ment without a separate agreement. Foreman v Foreman, 266 Mich App 132, 701
NW2d 167 (2005); Grace v Grace, 253 Mich App 357,655 NW2d 595 (2002).

Except for the important distinction between merged and nonmerged settle-
ment agreements, most of the attributes of a settlement agreement apply equally
to consent judgments and vice versa. See Thornton v Thornton, 277 Mich App 453,
746 NW2d 627 (2007) (consent judgment is contract and will be enforced absent

factors such as fraud or duress).

B. Agreements Concerning Children
§1.49 Although a court is generally bound by the parties’ agreement

regarding property settlement, the court remains free to exercise its discretion on
issues of child custody and child support. K/ine; see also Phillips v Jordan, 241 Mich
App 17, 614 NW2d 183 (2000). The welfare of the children—not the claims,
personal rights, or desires of the parents—is paramount in determining custody
and support. Delamielleure v Belote, 267 Mich App 337, 340, 704 NW2d 746
(2005) (parenting time is right of child and obligation of parent and cannot be
waived by divorce settlement); Napora v Napora, 159 Mich App 241, 406 NW2d
197 (1986) (trial court not bound by parties’ agreement to modify custody order);
Puzzuoli v Puzzuoli, 3 Mich App 594, 143 NW2d 162 (1966) (custody). Though
the court is obligated to determine whether the parties’ agreement on custody and
parenting time is in the best interests of the child, the court is permitted to accept
an agreement resolved by the parents. Rettig v Rettig, 322 Mich App 750, 912
NW2d 877 (2018). If the court finds the agreement is in the best interests of the
child, there is no need to expressly articulate each of the best interests factors
under MCL 722.23. Id.

Other cases have enforced agreements regarding child-related issues in spe-
cific situations. See, e.g., Dick v Dick, 210 Mich App 576, 583, 588, 534 NW2d
185 (1995) (parties may agree to binding arbitration of child support and cus-
tody); Koron v Melendy, 207 Mich App 188, 523 NW2d 870 (1994) (implicit in
trial court’s acceptance of parties’ custody and parenting time agreement is court’s
determination that arrangement is in child’s best interests); Rossow v Aranda, 206
Mich App 456, 457,522 NW2d 874 (1994) (mother bound by stipulation trans-
terring physical custody of eldest daughter to father, absent showing of duress or
coercion).

A party may not disclaim parenthood by stipulation. Hawkins v Murphy, 222
Mich App 664, 565 NW2d 674 (1997). However, the court may determine the
husband’s paternity rights during the divorce proceeding, see §10.51.

XI. Entering Judgments
A. Proofs Required

§1.50 Nearly every divorce judgment, even when the defendant has
been defaulted, requires a court hearing at which proofs are taken. See MCR
3.210(B)(5)(a) (proofs required for default judgments unless otherwise provided
by statute or court rule), (E)(1) (consent judgments). The testimony of at least one
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party in a divorce action—typically but not necessarily the plaintift—must estab-
lish the grounds for divorce and the court’s jurisdiction to enter a divorce judg-
ment. See MICR 2.517, 3.210(B)(5)(a), (D). In the case of a default judgment, the
party moving for entry of judgment “may be required to present evidence suffi-
cient to satisfy the court that the terms of the proposed judgment are in accor-
dance with law.” MCR 3.210(B)(5)(c); see Koy v Koy, 274 Mich App 653, 735
NW2d 665 (2007); see also Barnes v Jeudevine, 475 Mich 696, 705, 707, 718
NW2d 311 (2006), cert denied, 549 US 1265 (2007). See §1.57.

See form 1.5 for sample questions to ask a witness at a hearing to enter a
divorce judgment.

Practice Tips

«  Ifaparty is proceeding in pro per, the court may have to take some additional mea-
sures to be sure that the party understands what is being decided at the hearing.
For specific suggestions, see exhibit 1.2.

* When taking proofs, be sure to ask about all children born to either party during
the marriage (rather than “born of the marriage” or “born to the two of you”) and
be sure the divorce judgment accurately reflects the legal status of children included
in the judgment. Be sure to include children born affer the parties separated.

B. The Waiting Period

§1.51 There is a 60-day waiting period after the complaint is filed
before proofs or testimony may be taken. MCL 552.9f; see also MCR 3.210(A). If
minor children are involved, the period is 6 months. MCL 552.9f. Because
divorce cases are generally heard in open court on proofs taken, this waiting

period sets the earliest date on which the judgment may be entered. See MCR
3.210(B)(5)(a).

The court has no power to shorten the 60-day period. Alexander v Alexander,
103 Mich App 263,303 NW2d 202 (1981) (court erred in accepting parties’ stip-
ulation to reduce 60-day period). However, the court can shorten the 6-month
waiting period to as few as 60 days on written motion and proper showing of
“unusual hardship or compelling necessity.” MCL 552.9f; MCR 3.210(A)(2);
Hood v Hood, 154 Mich App 430, 436, 397 NW2d 557 (1986) (fact that spouse
stayed out late and fought did not rise to level of compelling necessity).

A party may perpetuate testimony before the waiting period has expired.
MCL 552.9f; see also MCR 3.210(A)(3). This allows a party’s testimony to be
placed in the court file and considered by the court at the hearing for entry of the
divorce judgment. Alexander.

Violation of the waiting period renders the judgment voidable, not void.
However, even if the parties agreed to an earlier hearing, a party may have the
judgment set aside because the violation is not harmless error. Calo v Calo, 143
Mich App 749,373 NW2d 207 (1985); but see Alexander (violation did not render
judgment void a4 initio and reversing judgment would serve no purpose because
defendant would not be permitted to renegotiate agreed-on property settlement).
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C. Consent Judgments

§1.52 In many cases, the parties reach agreement before trial. Judg-
ments based on agreements are not entered under the default rules. They are con-
trolled by MCR 3.210(E). Either party may present a proposed judgment
approved regarding form and content and signed by all parties and their attorneys.
MCR 3.210(E)(1). MCR 3.210(E) does not dispense with the requirement of
MCL 552.6(3) that the court hear testimony in open court on the statutory
requirements. See MCR 3.210(B)(5)(a) (judgment, including consent judgment,
must be heard in open court). If the court determines that the proposed consent
judgment is not in accordance with law, the parties must submit a modified judg-
ment within 14 days or as ordered by the court. MCR 3.210(E)(2). After entry,
the moving party must serve a copy of the judgment on all other parties. MCR
3.210(E)(3).

D. Default Judgments
1. In General

§1.53 The procedure in default cases must comply with MCR
3.210(B). For consent judgments, see §1.52.

A default may be entered at any time after the grounds for default have been
established, but entry of the default judgment may be delayed because of the man-
datory waiting period or completion of the Friend of the Court report. Divorce
judgments generally may not be entered without a hearing in open court. MCR
3.210(B)(4), (5) (proofs must be heard in open court unless otherwise provided by

statute or court rule).

The entry of a default cuts off the defaulted party’s right to “proceed with the
action until the default has been set aside.” MCR 3.210(B)(2)(c). See §1.55.

2. Grounds

§1.54 A default may be entered for failure to plead if the defendant
has not answered within 21 days after personal service within Michigan or 28 days
after service by registered mail or service outside the state. See MCR 2.108(A)(1)-
(2), 3.210(B)(2)(a); see, e.g., Vaillencourt v Vaillencourt, 93 Mich App 344, 287
NW2d 230 (1979). If service is by publication or posting pursuant to MCR 2.106
and MCL 552.9a(c), the default may be entered after the amount of time speci-
fied in the order for the defendant’s answer, which cannot be less than 28 days.
MCR 2.108(A). The court may enter a default judgment against a party who fails
to obey orders to provide or permit discovery. MCR 2.313(B)(2)(c); see, e.g., Koy v
Koy, 274 Mich App 653, 735 NW2d 665 (2007); Draggoo v Draggoo, 223 Mich
App 415, 566 NW2d 642 (1997) (discovery regarding valuation of estate). If a
party fails to attend a hearing or produce evidence when required to do so by a
subpoena or court order, the court may enter a default judgment against that party.

MCR 2.506(F)(6).
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3. Entry of Default

§1.55 The default process is set out in MCR 3.210(B). Generally, the
plaintiff enters a default by filing a default, a notice of entry of a default, and a
request of the default verified in accordance with MCR 1.109(D)(3). The party
filing the default must send notice of entry of the default to all parties and to the
defaulted party, whether or not the defaulted party has appeared in the action, and
must file proof of service and a copy of the notice with the court. MCR
3.210(B)(2)(b), (e). Every subsequent paper filed in the case must be served on the
defaulted party. MCR 3.210(B)(2)(e).

The entry of a default cuts off the defaulted party’s right to “proceed with the
action until the default has been set aside by the court under [MCR 3.210(B)(3)].”
MCR 3.210(B)(2)(c). However, the court may allow a defaulted party to engage
in discovery, file motions, and participate in court hearings, referee hearings, and
ADR proceedings. MCR 3.210(B)(2)(d). The defaulted party’s participation may

be conditioned or limited in the court’s discretion. Id.

To set aside the default before entry of the default judgment, the defaulted
party must file a motion showing lack of personal or subject matter jurisdiction, or

file a verified motion showing good cause. MCR 3.210(B)(3).

4. Nonmilitary Affidavits

§1.56 If the defendant has not appeared in the action, a nonmilitary
affidavit must be filed before a default judgment of divorce can be entered. MCR
3.210(B)(5)(b); see, e.g., Emmons v Emmons, 136 Mich App 157,355 NW2d 898
(1984) (nonmilitary affidavit not required if defendant has appeared). See §1.19.

5. Entry of Judgment
§1.57 A hearing on the default judgment is required when

1. the action involves a judgment of divorce, separate maintenance, or annul-

ment under MCR 3.210(B)(5)(a);

2. the requested judgment will give relief different in kind from, or in a greater
amount than, stated in the pleadings; or

3. the moving party needs a judicial determination of relief because the party
lacks sufficient facts to complete the judgment.

MCR 3.210(B)(4)(a). If a hearing is required, the party seeking the default judg-
ment must schedule a hearing; serve the default judgment motion, notice of hear-
ing, and copy of proposed judgment on the defaulted party at least 14 days before
the hearing; and file a proof of service. Id.

If no hearing is required and there is enough information in the moving
party’s complaint or motion for the court to grant relief, the moving party has two
options:

1. Schedule a hearing; serve the default judgment motion, notice of hearing,
and copy of proposed judgment on the defaulted party at least 14 days before

the hearing; and file a proof of service; or
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2. Serve on the defaulted party a verified default judgment motion, a copy of
the proposed judgment, and a notice stating that the judgment will be pro-
vided to the court for signing if no written objections are filed with the clerk
within 14 days. If no objections are timely filed, the moving party must sub-
mit the judgment for entry. Otherwise, the moving party must notice the
default judgment entry for a hearing.

MCR 3.210(B)(4)(b).

Service must be made pursuant to MCR 3.203 or in a manner permitted by

the court. MCR 3.210(B)(4)(c).

Notice is not required if the default is entered for failure to appear at trial or a
scheduled hearing. MCR 3.210(B)(4)(d). Failure to give proper notice when
required constitutes a denial of due process, invalidates the judgment, and requires
that it be set aside. Ragnone v Wirsing, 141 Mich App 263, 367 NW2d 369
(1985); Deeb v Berri, 118 Mich App 556, 325 NW2d 493 (1982) (failure to give
seven days’ notice (under MCR 2.603) is substantial defect that may be raised for
first time on appeal). The notice must be written; oral notice does not substan-
tially comply. Vaillencourt. A notice that contains incorrect information about the
hearing also does not substantially comply. Whalen v Bennett, 67 Mich App 720,
242 NW2d 502 (1976).

At the hearing on the motion for entry of default judgment, the moving party
“may be required to present evidence sufficient to satisfy the court that the terms
of the proposed judgment are in accordance with law.” MCR 3.210(B)(5)(c). If
children are involved, the court may consider all relevant evidence necessary to
make findings regarding custody, parenting time, and support. MCR
3.210(B)(5)(d); see also Barnes v Jeudevine, 475 Mich 696, 705, 707, 718 NW2d
311 (2006), cert denied, 549 US 1265 (2007) (determination that child is not child
of marriage requires affirmative finding by trial court based on clear and convinc-
ing evidence). For sample questions for counsel to ask clients on record, see form

1.5.

If, in a default case, the court determines that the proposed judgment is inap-
propriate, the party who prepared it must present a modified judgment that con-
forms with the court’s opinion within 14 days. MCR 3.210(B)(5)(e).

If the default judgment is entered, the moving party must serve a copy on the
defaulted party within 7 days of entry and promptly file a proof of service. MCR
3.210(B)(5)(f).

The defaulted party may move to set aside a default judgment if the motion
showing good cause is filed within 21 days after entry of the default judgment,
except that those requirements are not applicable where

* the court did not have personal jurisdiction over the defendant;
* the court lacked subject-matter jurisdiction;

* the moving party failed to meet the service requirements of MCR
3.210(B)(2)(b); or

* the moving party failed to meet the requirements of MICR 3.210(B)(4).
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MCR 3.210(B)(6)(a). The court may also set aside or modify a default judgment
under MCR 2.612 or as provided by statue. MCR 3.210(B)(6)(b). The defaulting
party must be required to pay the other party’s taxable costs and the court may
impose other conditions, including imposition of a reasonable attorney fee. MCR

3.210(B)(7).
Practice Tips

*  Practitioners should avoid overreaching in the default judgments submitted to the
trial court for approval. They should also be prepared to demonstrate fo the court
that the proposed relief is in accord with Michigan law. Lawyers should anticipate
close judicial scrutiny of child support deviations, excessive spousal support, and
disparate or skewed property awards. Prudent attorneys will anticipate and be
prepared for court inquiry regarding the judgment being in accord with Michigan
law.

*  Remember, the defaulted party must be served with a copy of the motion for entry
of default judgment, notice of hearing, and the proposed default judgment 14 days
in advance of the hearing. On the day of hearing, the court may alter some provi-
sions if it determines that the proposed judgment does not comply with the law
(e.g., the division of property is not fair and reasonable or the custody and parent-
ing time provisions are not in the child’s best interests). If so, the altered judgment
must be served under the 7-day rule.

* The court may require the moving party to present evidence sufficient to show that
the proposed judgment is proper. The court may consider any relevant evidence
from the moving party before entering a default judgment of divorce. Practitioners
may wish to bring documentary evidence to submit to the court if the defaulted
party contests the proposed default judgment.

« Also, keep in mind that MCR 3.210(E) provides for entry of a consent judgment
for divorce, separate maintenance, or annulment. Stipulations to proceed are no
longer required.

E. Judgmentsin Contested Cases

§1.58 In a contested divorce case, a trial judge must state findings of
fact and conclusions of law. MCR 2.517(A); Beason v Beason, 435 Mich 791, 460
NW2d 207 (1990); see also, e.g., Dillon v Dillon, 134 Mich App 423, 350 NW2d
892 (1984) (remanding for new trial when prior judge’s inadequate findings of fact
rendered successor judge without authority to enter judgment); Nicpon v Nicpon, 9
Mich App 373,157 NW2d 464 (1968) (sua sponte raising issue and reversing for
failure to make adequate findings). See form 1.6 for a model bench opinion; see
also Michigan Family Law form 7.6 (Hon. Marilyn J. Kelly et al eds, ICLE 8th

ed) for a similar proposed findings of fact and conclusions of law form.

However, failure to make adequate findings does not mandate reversal in all
cases. Since an appellate court reviews certain issues in a divorce case de novo, it
may correct the omission by making findings of fact on the record before it. Stack-

house v Stackhouse, 193 Mich App 437, 484 NW2d 723 (1992) (making findings
from records regarding necessity for attorney fees).
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A successor judge may grant a divorce based on the predecessor’s finding of a
marital breakdown but may not resolve property issues if the predecessor’s findings
are an insufficient basis for a property settlement decision. Di//on (remanding for
new trial when first judge heard extensive testimony concerning property, then
ordered that each party keep property in each party’s possession).

Practice Tips

* Have counsel number the pages in a divorce judgment to avoid arguments that
something was omitted.

* Have both attorneys and both parties sign the judgment.

*  Unless a proposed judgment is sent out in advance to the other side, have it sub-
mitted under the seven-day rule, MCR 2.602(B)(3).

F. Entryand Effective Date of Judgments
1. Entry of Judgments

§1.59 Within 21 days after the court issues an opinion or a settle-
ment is placed on the record, the moving party must submit the judgment, order,
or motion to settle the judgment or order, unless the court grants an extension.

MCR 3.211(F)(1).

As of January 1, 2006, a party submitting a first temporary order and the party
submitting the final proposed judgment awarding child custody, parenting time,
or support must serve the Friend of the Court, and unless the court orders other-
wise, all other parties with a completed copy of the latest SCAO Judgment Infor-
mation Form (FOC 100) along with a proof of service. MCR 3.211(F)(2). The
SCAO forms can be found at ICLE’s website. If the court modifies the proposed
judgment or order before signing it, the party submitting it must submit a new
Judgment Information Form within seven days if any information previously sub-
mitted changes as a result of the court’s modification. MCR 3.211(F)(3). Before
signing a judgment or order awarding child or spousal support, the court must
determine that the party has certified that the Judgment Information Form has
been submitted to the Friend of the Court and that any order concerning a minor
or spouse is accompanied by a Uniform Support Order or explains why a Uniform
Support Order is unnecessary. MCR 3.211(F)(4). Except as otherwise provided in
MCR 3.206(C), a Judgment Information Form (SCAO form FOC 100) must be
filed in addition to the verified statement required by MCR 3.206(C). MCR
3.211(F)(5). For a discussion of the requirement for a Uniform Support Order, see
§1.63.

The court may require that the judgment or order be submitted to the Friend
of the Court for review to determine that it contains the provisions required by

MCR 3.211(C)—(F). MCR 3.211(G).
There are four methods for entering a divorce judgment after a trial.

1. The court may sign the judgment when it grants the relief provided by the
judgment. MCR 2.602(B)(1).
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2. The court must sign the judgment if all the parties approve it as to form and
the court determines that it comports with the court’s decision. MCR
2.602(B)(2). A judgment approved as to form may be presented to the court
at any time after the judgment is granted.

3. The judgment may be submitted under the seven-day rule. If no written
objections to its accuracy or completeness are filed within seven days of ser-
vice of the proposed judgment, the court must sign the judgment if it com-
ports with the court’s decision. If the judgment does not comport, the court
clerk will notify the parties to appear before the court to settle the matter. A
party who objects to a proposed judgment must serve the objections on all
parties, and the party who filed the proposed judgment must notice it for
settlement before the court within seven days after receiving notice of the
objections. Objections regarding the accuracy or completeness of the judg-
ment or order must state with specificity the inaccuracy or omission. MCR

2.602(B)(3).

4. A party may prepare a proposed judgment and notice it for settlement before
the court. MCR 2.602(B)(4).

2. Effective Date

§1.60 A judgment takes effect and is thus subject to enforcement “21
days after a final judgment (as defined in [MCR 7.202(6)]) is entered in the case.”
MCR 2.614(A)(1).

In practice, custody and parenting time orders have been given immediate
effect. Hoke v Hoke, 162 Mich App 201, 412 NW2d 694 (1987) (court’s custody
order was effective on pronouncement because it was intended to be given imme-
diate effect and parties relied on it although judgment was not entered for several
weeks). But ¢ MICR 2.614(A)(2)(e) (providing for immediate enforcement only
of orders issued before judgment in domestic relations actions); Lyons v Lyons, 125
Mich App 626, 336 NW2d 844, appeal after remand, 128 Mich App 203, 339
NW2d 875 (1983) (judgments, including custody and support provisions, are
automatically stayed for 21 days following entry).

G. Mandatory Provisions in Divorce Judgments

1. AllJudgments

§1.61 A separate and distinct paragraph, prefaced by an appropriate
heading, must cover each subject in the judgment. MCR 3.211(A). Se, e.g., Kyte v
Kyte, 325 Mich 149,37 NW2d 784 (1949).

All divorce judgments must include the following:

* A determination of each party’s rights in insurance on the life of the other

party, MCL 552.101; MCR 3.211(B)(1)

* A determination of each party’s rights, including contingent rights, in (a)
any vested pension, annuity, or retirement benefits; (b) accumulated contri-
butions to a pension, annuity, or retirement plan; and (c) any unvested pen-

sion, annuity, or retirement benefits, MCL 552.101(4); MCR 3.211(B)(2).
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Specific provisions regarding these benefits, including QDROs and
EDRO:s, are discussed in chapter 8.

The parties’ rights in property, MCL 552.103; MCR 3.211(B)(3); see Yeo v
Yeo, 214 Mich App 598, 543 NW2d 62 (1995) (vacating judgment that did
not include property division but reserved property issues for future consid-
eration). A property settlement agreement not merged into a judgment may
not be enforced as a judgment. See Marshall v Marshall, 135 Mich App 702,
355 NW2d 661 (1984).

A provision granting, reserving, or denying spousal support, MCL
552.13(1); MCR 3.211(B)(4)

See form 1.7 for a list of all required judgement provisions.

2. Judgments Awarding Custody of a Minor

§1.62 A judgment awarding custody of a minor must include the fol-

lowing:

a prohibition against moving the child’s residence outside Michigan, MCR
3.211(C)(1)

a requirement that the custodial parent promptly notify the Friend of the
Court in writing of any change of the child’s address, MCR 3.211(C)(2)

a statement by the court declaring the child’s inherent rights and establishing

the rights and duties as to the child’s custody, support, and parenting time,
MCL 722.24(1)

in joint custody arrangements, the parents’ agreement regarding relocation of
the child’s legal residence or, if the parents do not agree on a relocation pro-
vision, the following statement: “A parent whose custody or parenting time
of a child is governed by this order shall not change the legal residence of the
child except in compliance with section 11 of the ‘Child Custody Act of
1970,1970 PA 91, MCL 722.31.”

3. Judgments Awarding Spousal or Child Support
§1.63 A judgment awarding spousal or child support must include

the following:

a provision for statutory income withholding, MCL 552.604

a provision for the payment of statutory Friend of the Court fees, if payment
is to be made through the Friend of the Court or the state disbursement
unit, MCL 600.2538(1); see Trantham v State Disbursement Unit, 313 Mich
App 157,882 NW2d 170 (2015) (rejecting plaintiff’s contention that Friend
of the Court user fees constituted unconstitutional taking of private property
for public use and violated substantive due process)

the retroactive modification paragraph required by MCL 552.603(6)(a)

a notice that liens will be imposed by operation of law and that the payer’s
real and personal property can be encumbered or seized if an arrearage
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greater than two months’ support payments has accrued, MCL
552.603(6)(b)

* anotice that an order for dependent health care coverage takes effect imme-
diately and that, in a Friend of the Court case, a national medical support
notice will be sent to the parent’s current and subsequent employers and
insurers if appropriate and inform the parent that they may contest the
action by requesting a review or hearing concerning availability of health care

coverage at a reasonable cost, MCL 552.603(6)(c)

* in a Friend of the Court case, the parties’ residential or mailing addresses
and a requirement that they notify the Friend of the Court of any changes of
address, telephone number, or employment in writing within 21 days, MCL

552.603(7)(a), (b), (8)

* ina Friend of the Court case, a requirement that each party keep the Friend
of the Court informed if the party holds an occupational or a driver’s license,

MCL 552.603(7)(d)

* in a Friend of the Court case, the name, address, and telephone number of
each party’s current sources of income, and a requirement that the parties

keep the Friend of the Court informed of any changes, MCL 552.603(7)(e),
(8), .605a(1)(a)

* in a Friend of the Court case, a notice that each party must provide their
Social Security number and driver’s license numbers to the Friend of the
Court unless the party is exempt under law from obtaining a Social Security
number or is exempt under law from disclosing their Social Security number
for religious reasons, MCL 552.603(7)(f)

Practice Tip

* While a parent must inform the Friend of the Court of the name, address, and tele-
phone number of current sources of income and of any changes in sources of income,
it does not require that the parties reveal the amount of increase or decrease result-

ing from this change.

Uniform Support Order. Any provisions regarding child or spousal support
must be prepared on the latest version of the SCAO Uniform Support Order. See
FOC 10, FOC 10a, FOC 10b, FOC 10c, and FOC 10d. This order must accom-
pany any judgment or order affecting child or spousal support and both docu-
ments must be signed by the judge. If only child or spousal support is ordered,
then only the Uniform Support Order must be submitted to the court for entry.
The terms of the Uniform Support Order govern if there is any conflict with the
terms of the judgment or order. MCR 3.211(D)(1). The SCAO forms can be
tound at ICLE’s website.

Parties may agree to waive the right to modification of spousal support pro-
vided their agreement sets forth (1) that the parties forgo their statutory right to
petition the court for modification of spousal support under MCL 552.28; (2)

that the parties agree that the spousal support provision is final, binding, and non-
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modifiable; and (3) that the agreement is reflected in the judgment of divorce.
Staple v Staple, 241 Mich App 562,616 NW2d 219 (2000).

4. Judgments Awarding Child Support

§1.64 In addition to the provisions noted in §1.63, the following fur-
ther provisions are required when child support is awarded:

* Notice that support payments continue until the child reaches 18 (19'/,if
specific statutory requirements are met and the child is attending high

school). MCL 552.605b.

*  Fora Friend of the Court case, a provision requiring that one or both parents
obtain or maintain health care coverage that is accessible to the child and is

available to the parent at a reasonable cost. MCL 552.605a(2).

* Ina Friend of the Court case, a requirement that each party keep the Friend
of the Court informed of any health care coverage or nonprofit health corpo-
ration coverage that is available to the party or that is maintained by the
party; the name of the insurance company, nonprofit health care corpora-
tion, or health maintenance organization; the policy, certificate, or contract
number; and the names and birth dates of the persons for whose benefit the

coverage is maintained. MCL 552.605a(1).

*  “Notice that an order for dependent health care coverage takes effect imme-
diately and that, in a friend of the court case, a national medical support
notice will be sent to the parent’s current and subsequent employers and
insurers if appropriate. The notice shall inform the parent that the parent
may contest the action by requesting a review or hearing concerning avail-

ability of health care coverage at a reasonable cost.” MCL 552.603(6)(c).
*  Substantially the following provision:

If a child for whom support is payable under the order is under the
state’s jurisdiction and is placed in foster care, that support payable under
the order is assigned to the department.

MCL 552.605d(1)(a).
*  Substantially the following provision:

If a child for whom support is payable under the order is under court
jurisdiction and is placed in county-funded foster care, that support pay-
able under the order is assigned to the department.

MCL 552.605d(1)(b).

*  Substantially the following provision, if the case is a Friend of the Court
case:

The office of the friend of the court may consider the person who is
providing the actual care, support, and maintenance of a child for whom
support is ordered as the recipient of support for the child and may redirect
support paid for that child to that recipient of support, subject to the pro-
cedures prescribed in section 5d of the support and parenting time
enforcement act, 1982 PA 295, MCL 552.605d.
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If the payer resides full-time with a child for whom support is payable
under this order, support for that child abates in accordance with policies
established by the state friend of the court bureau and subject to the proce-
dures prescribed in section 5d of the support and parenting time enforce-

ment act, 1982 PA 295, MCL 552.605d.
MCL 552.605d(1)(c)(i)—(ii).
The former MCR 3.211(E)(1) and (4) required a support order to state the

amount by which the support would decrease as the number of minor children
decreased and to contain a provision for the preservation of support arrearages
owing to the state on the date of entry of the judgment. The Uniform Support
Order specifies that the order continues in effect until each child reaches age 18 or
graduates from high school, but does not specify how the total amount of support
will decrease as a child reaches age 18 or graduates from high school. The Uni-
form Support Order does state that support payable under any prior order is pre-
served.

H. Optional Provisions in Divorce Judgments

§1.65 Costs. A trial court may award costs to either party and may
order costs to be paid out of any property that is in the court’s jurisdiction. MCL
552.13(1).

Attorney fees and litigation fees. If an award of attorney fees is necessary to
enable a party to prosecute or defend the action, the trial court may award the
amount it finds necessary and reasonable. MCL 552.13(1); MCR 3.206(D); see,
e.g., Thames v Thames, 191 Mich App 299, 477 NW2d 496 (1991) (plaintift was
in financial need and defendant had unnecessarily prolonged proceedings with
spurious claims and allegations). MCR 3.206(D)(2) provides two independent
bases for awarding attorney fees. MCR 3.206(D)(2)(a) allows fees when one party
is unable to pay and the other party is able to pay. MCR 3.206(D)(2)(b) (formerly
MCR 3.206(C)(2)(b)) “considers only a party’s behavior, without reference to the
ability to pay,” and allows attorney fees and expenses if they were incurred because
the other party was able to comply with a previous court order but refused. Rich-
ards v Richards, 310 Mich App 683, 701, 874 NW2d 704 (2015). A motion for
attorney fees under MCR 3.206(D) must be brought within a reasonable time
after the fees sought were incurred, and what constitutes a reasonable time
depends on the particular facts and circumstances of each case. Colen v Colen, 331
Mich App 295, 952 NW2d 558 (2020) (trial court did not abuse its discretion in
denying plaintiff's motion for attorney fees on ground that by neglecting matter
for almost two years, plaintiff had failed to timely pursue attorney fees).

Restoration of name. If the wife wishes to use a name other than her hus-
band’s, the judge may, when granting the divorce, restore her birth name or prior
surname or allow her to adopt another surname if she does not seek the change

with fraudulent intent. MCL 552.391; see also MCL 711.1.

It is important to note that the right to marry for same-sex couples includes

the right to benefits associated with marriage. Pavan v Smith, 582 US 563 (2017);
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Obergefell v Hodges, 576 US 644 (2015). Therefore, while the Michigan statute is
gender specific, it should be applied as gender neutral.

XII. Selected Trial Issues
A. In General

§1.66 In general, the contested divorce case proceeds to trial and is
governed by the practice and procedure applied in other civil actions. MCR
3.201(C). Many trials concern ancillary issues such as property division, spousal or
child support, or custody. See those chapters for specific issues that arise in those
disputes.

If a foreign language interpreter is “necessary for a person to meaningfully
participate in the case or court proceeding,” the court will appoint an interpreter
(either in response to a request or sua sponte) for a party or a testifying witness.
MCR 1.111(B)(1). The court may appoint an interpreter for a person other than a
party or a witness who has a “substantial interest” in the proceeding. MCR

1.111(B)(2).

B. Selected Evidentiary Issues

§1.67 Admissibility of relevant evidence. All relevant evidence is
admissible. MRE 402. “Evidence is relevant if: (a) it has any tendency to make a
fact more or less probable than it would be without the evidence; and (b) the fact
is of consequence in determining the action.” MRE 401, amended by ADM File
No 2021-10 (eff. Jan 1, 2024).

Tape-recorded conversations. Parents sometimes offer tapes of telephone
conversations between the child and the other parent as evidence of that parent’s
unfitness. State and federal statutes generally prohibit the interception or use of an
electronic communication with a criminal penalty and civil damages. 18 USC
2510 et seq; MCL 750.539c¢, .539¢, .539h. While it is not a crime for a partici-
pant to tape their own conversation, the participant may not unilaterally permit a
third party to listen in on a conversation. See Dickerson v Raphael, 222 Mich App
185, 564 NW2d 85 (1997), rev'd in part on other grounds and remanded for new
trial, 461 Mich 851, 601 NW2d 108 (1999). Conversations conducted on a cord-
less telephone are protected by the Michigan eavesdropping statute. Pegple v Stone,
463 Mich 558,621 NW2d 702 (2001). Nor may a parent of a minor child consent
on behalf of the child to the taping of a conversation between the child and the
other parent under Michigan’s eavesdropping statute. Williams v Williams (On
Remand), 237 Mich App 426, 603 NW2d 114 (1999). On remand from the
supreme court, the court of appeals affirmed its prior decision reversing the trial
court’s order on the state law count. However, as to the federal wiretapping act, it
reversed and remanded for the trial court to determine if defendants, in good
faith, reasonably believed that it was necessary and in the child’s best interests to
“vicariously consent” on behalf of the child to the recording. Id. at 429 (citing Po/-
lock v Pollock, 154 F3d 601 (6th Cir 1998)).

Lay witnesses. Every person is competent to be a witness unless the court
finds, after questioning the person, that the person does not have sufficient physi-
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cal or mental capacity or sense of obligation to testify truthfully and understand-
ably. MRE 601. The witness must have personal knowledge of the matter, which
may be proved by the witness’s own testimony. MRE 602.

A nonexpert witness’s opinion testimony is limited to one that is “(a) ratio-
nally based on the witness’s perception; and (b) helpful to clearly understanding
the witness’s testimony or to determining a fact in issue.” MRE 701, amended by
ADM File No 2021-10 (eft. Jan 1, 2024). See Lee v Lee, 191 Mich App 73, 477
NW2d 429 (1991) (trial court erred in refusing to hear testimony based on parties’

personal knowledge of marital home’s value).

Expert witnesses. An expert witness may give an opinion where that testi-
mony would assist the trier of fact in understanding the evidence or a fact in issue.
MRE 702. The underlying facts or data essential to the expert’s opinion or infer-
ence must be in evidence. MRE 703.

The expert’s opinion may include an “ultimate issue” to be decided by the
court. MRE 704. The expert may testify to an opinion or inferences without first
disclosing the underlying facts or data relied on, although disclosure may be
required on cross-examination. MRE 705.

The court may, on its own motion, enter an order to show cause why an expert
witness should not be appointed and may appoint a witness agreed on by the par-

ties or chosen by the court. MRE 706.
The expert must be qualified as an expert by knowledge, skill, experience,

training, or education. MRE 702. The expert’s testimony is based on their “scien-
tific, technical, or other specialized knowledge.” Id. MRE 702 states that an
expert witness may testify if (1) “the testimony is based on sufficient facts or data,”
(2) “the testimony is the product of reliable principles and methods,” and (3) the
witness “has reliably applied the principles and methods to the facts of the case.”
Form 1.8 is a list of questions a judge may ask of a proposed expert witness to
determine whether the person is qualified to testify.

Before the U.S. Supreme Court decision in Daubert v Merrell Dow Pharms,
509 US 579 (1993), both federal and Michigan courts decided the admissibility of
scientific opinion testimony in light of a “general acceptance” test based on Frye v
United States, 293 F 1013, 1014 (DC Cir 1923). Frye required that both an opin-
ion’s theoretical underpinnings and the particular technique and/or device used to
come to the opinion be generally accepted, i.e., recognized by the relevant scien-
tific community as producing reliable results.

However, in Daubert, the U.S. Supreme Court adopted a “more relaxed” stan-
dard. People v McMillan, 213 Mich App 134, 137 n2, 539 NW2d 553 (1995).
Under Daubert, “widespread acceptance” within the scientific community is a fac-
tor to be considered, but the results of scientific tests are admissible if the trial
judge is satisfied that the tests and their results “rest[] on a reliable foundation and

[are] relevant to the task at hand.” Daubert, 509 US at 579.

Although Daubert addressed only scientific evidence, in Kumbho Tire Co v Car-
michael, 526 US 137 (1999), the Supreme Court extended Daubert to all opinions
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based on technical or other specialized knowledge; in other words, to all expert
testimony.

In 2004, the Michigan Supreme Court revised MRE 702 in a very significant
way when it deleted from the first sentence the word recognized. Before 2004, the
rule read, “If the court determines that recognized scientific, technical, or other
specialized knowledge will assist the trier of fact ....” Now, it reads, “If the court
determines that scientific, technical, or other specialized knowledge will assist the
trier of fact ....” The amendment of MRE 702 to conform to FRE 702, and the
express citation of Daubert in the staff comment, strongly indicates adoption of
the Daubert standard.

Hearsay exception: admissibility of written report. An expert’s written evalu-
ation report in a contested child custody case should be admissible under the hear-
say exception for “records of a regularly conducted activity” when these
foundational requirements are met:

*  The record was made at or near the time by—or from information transmit-
ted by—someone with knowledge.

*  The record was kept in the course of a regularly conducted activity of a busi-
ness, organization, occupation, or calling, whether or not for profit.

*  Making the record was a regular practice of that activity.

*  All these conditions are shown by the testimony of the custodian or another
qualified witness, or by a certification that complies with a rule prescribed by
the Supreme Court or with a statute permitting certification.

*  The opponent does not show that the source of information or the method
or circumstances of preparation indicate a lack of trustworthiness.

MRE 803(6), amended by ADM File No 2021-10 (eff. Jan 1,2024).

Report or recommendation submitted by the Friend of the Court. A Friend
of the Court report and recommendation may be considered by the court under
MRE 1101(b)(9), which states the rules of evidence, other than those regarding
privileges, do not apply to the court’s consideration of a report or recommendation
submitted by the Friend of the Court. However, a Friend of the Court report can-
not be admitted as evidence unless both parties agree. Wagner v Wagner, No

268250 (Mich Ct App Aug 17, 2006) (unpublished). This is an enormous cost-

saving procedure. See form 1.9.

Fees. Expert witnesses may not be paid more than the ordinary witness fees
provided by law unless the court awards a larger sum. MCL 600.2164(1).

Limits on the number of expert witnesses. No more than three expert wit-
nesses may testify on each side on the same issue without the court’s permission.

MCL 600.2164(2).

Confidentiality issues. Privileged or confidential communications may be
excluded from discovery or trial testimony. Privilege is governed by common law,
except as modified by statute or court rule. MRE 501. As a general rule, the privi-
lege may be waived by the party with the right to assert it. A party concerned with
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information being divulged for purposes other than the divorce action may request
a protective order. MCR 2.302(C). The following are selected privileges that may

arise in a domestic relations dispute.

Marriage and family therapists. Communications between a marriage and
family therapist and the clients are privileged. The privilege may be waived
when disclosure is required by law or is necessary to protect the health or
safety of an individual, if the therapist is a defendant in an action arising out
of the services, or when a written waiver is obtained from each adult involved
in the therapy and then only in accordance with the terms of the waiver.
MCL 333.16911. Either parent may waive the privilege on behalf of the
child to allow the child’s therapist to testify. Thames v Thames, 191 Mich
App 299,477 NW2d 496 (1991).

Tax documents. Under IRC 6103, federal income tax returns and return
information are confidential. Under MCL 339.732, communications
between a certified public accountant and a client are privileged in the civil
arena.

Physician-patient privilege. A party asserting that medical information that
is otherwise discoverable is privileged is precluded from introducing any
physical, documentary, or testimonial evidence relating to the party’s medical
history or mental or physical condition. MCR 2.314(B)(2). In a divorce case
that includes a child custody dispute, a party may raise the physician-patient
privilege to preclude testimony about the party’s mental or physical health.
Navarre v Navarre, 191 Mich App 395, 479 NW2d 357 (1991). The
Nawvarre court made this ruling even though the Child Custody Act states
that the parties’ mental and physical health is one of the 12 enumerated fac-
tors that the court should consider. However, the statute would not preclude
a court from appointing an expert witness under MRE 706 to do an inde-
pendent evaluation.

Private investigators. Any communication by a client to a professional
licensed under the Professional Investigator Licensure Act, MCL 338.821 et
seq., and any information that is obtained in connection with an assignment
for the client is privileged. Ravary v Reed, 163 Mich App 447, 415 NW2d
240 (1987). Note that under the revised act, professional investigator means
anyone, “other than an insurance adjuster who is on salary and employed by
an insurance company, who, for a fee, reward, or other consideration engages
in the investigation business.” MCL 338.822. Note that professional investi-
gators under the act now include computer forensic experts but do not
include CPAs acting within the scope of their licensed professional practice
and not performing investigative services. MCL 338.824, .826.

Materials prepared for litigation. Materials prepared in anticipation of liti-
gation or for trial are discoverable only on a showing that the party seeking
discovery has substantial need of the materials and is unable without undue
hardship to obtain the substantial equivalent by other means. If discovery is
ordered, that does not include the mental impressions, conclusions, opin-
ions, or legal theories of an attorney or other representative concerning the



Divorce Procedure §1.69

litigation. MCR 2.302(B)(3)(a). The parameters for the discovery of materi-
als related to expert witnesses are governed by MCR 2.302(B)(4)(a).

Ofter of proof. Failure to permit an offer of proof, see MRE 103, results in
reversible error if no compelling reason for the denial is placed on the record. See
Hileman v Indreica, 385 Mich 1,187 NW2d 411 (1971) (reversible error in deny-
ing counsel’s request to make separate record under predecessor general court rule;
court’s responsibility to put “good cause” explanation on record).

C. Attorney Fees and Costs

§1.68 Once an attorney fee award is ordered in a divorce judgment,
the award is treated as a property award and recovery may be had from any of the
spouse’s assets over which the court has jurisdiction. Chisnell v Chisnell, 149 Mich
App 224, 385 NW2d 758 (1986) (garnishment of military retirement pay); cf.
Balmer v Rose, 30 Mich App 662, 186 NW2d 833 (1971) (attorney fees order

could have been enforced by execution, though court used contempt power).

XIII. Modification of Judgments

§1.69 Generally, divorce judgment provisions concerning child cus-
tody, parenting time, child support, and spousal support are modifiable, while
property division and alimony in gross provisions are not. See MCL 552.17 (mod-
ification of child support orders); MCL 552.28 (modification of spousal support
and other allowances); MCL 722.27 (modification of custody and parenting time
orders). Parties may agree to waive the right to modification of spousal support
provided their agreement sets forth (1) that the parties forgo their statutory right
to petition the court for modification of spousal support under MCL 552.28; (2)
that the parties agree that the spousal support provision is final, binding, and non-
modifiable; and (3) that the agreement is reflected in the judgment of divorce.
Staple v Staple, 241 Mich App 562, 616 NW2d 219 (2000). However, the trial
court acting as a court of equity may modify the divorce judgment to reach an
equitable result. Hagen v Hagen, 202 Mich App 254, 508 NW2d 196 (1993). For
more information on modification of particular provisions, see §§3.24-3.25,

§§4.17-4.18, §§5.25-5.33, and §§6.43-6.51.

The court generally has no jurisdiction to modify a divorce judgment unless a
party files a motion requesting it. Petoskey v Kotas, 147 Mich App 487,382 NW2d
804 (1985). Either party may request modification of a divorce judgment. McCar-
thy v McCarthy, 74 Mich App 105, 253 NW2d 672 (1977). The need for a sepa-
rate motion may be waived if both parties offer evidence on the issue when it is
raised as a defense in a support enforcement action. See MCL 552.607(1)(h), (5).
Once a postjudgment motion is filed, the parties may engage in discovery. MCR
2.302(A)(4).

If the court had personal jurisdiction over a party in the original divorce pro-
ceeding, it generally has personal jurisdiction in a postjudgment proceeding, even
if the responding party is not a resident when the motion is filed. See Dittenber v
Rettelle, 162 Mich App 430, 413 NW2d 70 (1987); Rapaport v Rapaport,158
Mich App 741, 405 NW2d 165, modified on other grounds, 429 Mich 876, 415
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NW2d 864 (1987). Even if the parties and children move out of state, the court
retains jurisdiction to modify the divorce judgment regarding issues pertaining to
the dissolution of the marriage. See, e.g., Hentz v Hentz, 371 Mich 335, 123
NW2d 757 (1963). Note, however, that a Michigan court can lose continuing
jurisdiction over certain issues. For example, another state may become the child’s
home state under the UCCJEA, MCL 722.1101 et seq. See §§3.41-3.48. Simi-

larly, a support order issued in Michigan may be registered and modified in

another state. See the UIFSA, MCL 552.2101 et seq. See §§5.53-5.67.

Michigan courts have jurisdiction to modify a nonfinal provision of a foreign
(sister state or foreign country) divorce judgment only if a party proves that a
change in circumstances necessitates a change. However, modification of nonfinal
provisions may be subject to statutory restrictions. See the UCCJEA, MCL
722.1101 et seq,; the Parental Kidnapping Prevention Act, 28 USC 1738A; and
the UIFSA, MCL 552.2101 et seq. Final provisions of sister-state judgments are
protected by the Full Faith and Credit Clause of US Const art IV, §1. Henry v
Henry, 362 Mich 85,106 NW2d 570 (1960).

XIV. Relief from Judgments
A. In General

§1.70 Requests for relief from judgments in domestic relations cases
are governed by the same rules used in other civil actions. The court can generally
extend time limits for filing motions if a request is made before the time limit
expires or if the failure to act was the result of excusable neglect. MCR 2.108(E).
The rules for motion practice in MCR 2.119 apply.

B. Motion for a New Trial or Rehearing: MCR 2.611

§1.71 A rehearing or new trial may be ordered on a party’s motion or
the court’s initiative. MCR 2.611. The party’s motion must be filed and served
within 21 days after entry of judgment, MCR 2.611(B), although this time limit
can be extended, MCR 2.108(E). An order for a new trial on the court’s initiative

must be made within 21 days after entry of the judgment and must specify on
which grounds it is based. MCR 2.611(C).

A new trial may be granted if a party’s substantial rights are materially
affected by the grounds listed in MCR 2.611(A)(1) and .612(C)(1), such as

* irregularity in the proceedings,
* the prevailing party’s fraud or misconduct,
* decision against the great weight of the evidence,

* newly discovered material evidence that could not with reasonable diligence
have been discovered and produced at trial,

* the court’s error of law or mistake of fact,
* avoid judgment, or

* any other reason justifying relief from the judgment.
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A new trial on selected issues should be granted only if the matter to be reheard is
distinct and separable from the rest of the action. Mizchell v Mitchell, 333 Mich
441,53 NW2d 325 (1952).

On a motion for a new trial, the court may set aside the judgment, take addi-
tional testimony, amend findings of fact and conclusions of law, or make new find-
ings and conclusions and enter a new judgment. MCR 2.611(A)(2).

Facts not already on the record must be supported by affidavit, which must be
filed and served with the motion. Opposing affidavits must be filed and served
within 21 days after service of the motion, unless the parties stipulate for 21 addi-
tional days. The court may extend or shorten the response time for good cause.
The court may permit reply affidavits and may call and examine witnesses. MCR

2.611(D).

C. Amendment or Correction of Judgments: MCR 2.612(A), 2.611

§1.72 At any time, a trial court may amend a judgment to correct
clerical or inadvertent errors, on its own initiative or a party’s motion. MCR
2.612(A)(1). A party need not show changed circumstances. See Westgate v West-
gate, 291 Mich 18, 288 NW 860 (1939) (amending judgment to conform to trial
court’s opinion); Westerhof v Westerhof, 137 Mich App 97, 357 NW2d 820 (1984)
(adding inadvertently omitted provision). If the error is discovered after an appeal
is filed or an appellate court has granted leave, the trial court can only amend the
judgment appealed from by order of the court of appeals, by the parties’ stipula-
tion, or “as otherwise provided by law.” MCR 2.612(A)(2), 7.208(A).

A motion to amend may also be brought under MCR 2.611 on grounds other
than clerical errors or errors based on oversight or omission. See, eg. Plaza v
Plaza, 40 Mich App 430, 199 NW2d 251 (1972) (motion to amend judgment to
include support arrearages). Unlike motions for correction of clerical or inadver-
tent errors, a motion to amend must be filed and served within 21 days after entry
of the judgment. MCR 2.611(B); but see Vioglavich v Vioglavich, 113 Mich App
376, 317 NW2d 633 (1982) (trial court should have granted motion to amend
judgment nunc pro tunc filed four years after entry of judgment when request was
made to validate second marriage).

D. Clarification of Judgments

§1.73 If a judgment’s meaning is ambiguous or uncertain, the court
may need to construe or interpret the judgment to enforce it. See, e.g., Vigil v Vigil,
118 Mich App 194, 324 NW2d 571 (1982) (dispute over whether mortgage pro-
vision included payments for tax escrow). The court may clarify and construe a
divorce judgment as long as it makes no change in the substantive rights of the

parties. Bers v Bers, 161 Mich App 457,411 NW2d 732 (1987).

A court may clarify the meaning of a judgment where a subsequent event frus-
trates the purpose of a provision. Molnar v Molnar, 110 Mich App 622, 313
NW2d 171 (1981) (death of minor child nullified purposes of provision regarding

marital home).
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A trial court has broad discretion in construing divorce judgments, but only if
the judgment was entered pursuant to the court’s decision. Vigil. The court must
construe the judgment by referring to the trial court’s findings of fact and conclu-
sions of law. Vigil. The court may review testimony from the original divorce pro-
ceedings. White v Michigan Life Ins Co, 43 Mich App 653, 204 NW2d 772
(1972); see also Kasper v Metropolitan Life Ins Co, 412 Mich 232, 313 NW2d 904
(1981). But of: Andrusz v Andrusz, 320 Mich App 445, 904 NW2d 636 (2017)
(court may consider parties’ conduct to determine intent where consent judgment
is ambiguous); DenHeeten v DenHeeten, 163 Mich App 85, 413 NW2d 739
(1987) (transcript cannot be introduced to contradict unambiguous terms of judg-
ment).

When the parties consent to the judgment, they have a right to present evi-
dence relevant to the intent or meaning of the terms, including testimony of the
parties and trial counsel. Vigil; of Mitchell v Mitchell, 198 Mich App 393, 499
NW2d 386 (1993) (evidentiary hearing to resolve ambiguity or factual dispute
required only if specifically requested). The parties’ actions after entry of the orig-
inal judgment are relevant to ascertain the parties’ construction of a provision.
Ettinger v Ettinger, 368 Mich 426,118 NW2d 277 (1962) (defendant’s payments
for more than seven years supported plaintiff’s construction of disputed provi-

sion); Vigi/ (defendant paid disputed amount for nearly two years before seeking
relief).

E. Stipulations to Set Aside

§1.74 Stipulations to modifications are valid, even if there is no alle-
gation of the fraud or coercion required before a court may modify a property set-
tlement. Corrigan v Aetna Life & Cas, 140 Mich App 467,364 NW2d 728 (1985).
An agreed-on modification may be entered as a consent order. See Woolf v Woolf,
10 Mich App 109, 158 NW2d 820 (1968) (divorce judgment was res judicata on
issue of support, even though it had been terminated by mutual consent but with-
out court approval).

Parties may stipulate to set aside a divorce judgment in its entirety, remaining
married, if they do so soon after entry of the judgment and no third parties are
affected by their action. Michigan public policy encourages parties to remain mar-
ried if they desire. S¢ Clair Commercial & Sav Bank v Macauley, 66 Mich App 210,
238 NW2d 806 (1975) (judgment set aside 3'/, weeks after entry and both parties
and their attorneys signed).

F. Motions to Set Aside: MCR 2.612
1. In General

§1.75 The grounds for setting aside a judgment or order are set out
in MCR 2.612.

Every minor irregularity is not grounds for relief from a judgment. Banner v
Estate of Banner, 45 Mich App 148,206 NW2d 234 (1973). Unless there is a lack
of jurisdiction or fraud—which includes coercion or duress in the broad sense—a
court will not set aside a divorce judgment after the time period for rehearing or
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appeal expires. Moffatt v Moffart, 322 Mich 555, 34 NW2d 70 (1948); Graybiel v
Graybiel, 99 Mich App 30,297 NW2d 614 (1980). Moreover, the parties’ conduct
during the proceedings may effectively waive irregularities that occurred during
those proceedings. Buzynski v Buzynski, 369 Mich 129, 119 NW2d 591 (1963)
(by moving to have judgment entered on her counterclaim for divorce, defendant
waived requirement of local rule that plaintiff submit proposed judgment to judge

before hearing).

Since there is no due process right to appointed counsel in a divorce action, a
party may not seek relief from a judgment based on a constitutional right to the
effective assistance of counsel. Haller v Haller, 168 Mich App 198, 423 NW2d
617 (1988).

Note that after the time period for seeking rehearing or appeal expires, the
property settlement provision of a divorce judgment is final and conclusive in the
absence of fraud, clerical error, or a mistake. See, e.g., Colestock v Colestock, 135

Mich App 393,354 NW2d 354 (1984); Graybiel.
MCR 2.612(B). A defendant over whom jurisdiction was acquired but who

did not know of the divorce action has one year after entry of the judgment to file
an appearance and a motion for relief. The party must show an adequate reason

for relief and that innocent third persons will not be prejudiced. MCR 2.612(B).

MCR 2.612(C). A divorce judgment may be set aside under the same rules
applied to any other judgment. Colestock v Colestock, 135 Mich App 393, 354
NW2d 354 (1984). In brief, the grounds for relief from judgment under MCR
2.612(C)(1) are

(a) Mistake, inadvertence, surprise, or excusable neglect.

(b) Newly discovered evidence which by due diligence could not have been
discovered in time to move for a new trial under MCR 2.611(B).

(c) Fraud (intrinsic or extrinsic), misrepresentation, or other misconduct of
an adverse party.

(d) The judgment is void.
(e) The judgment has been satisfied, released, or discharged; a prior judg-

ment on which it is based has been reversed or otherwise vacated; or it is no lon-
ger equitable that the judgment should have prospective application.

(f) Any other reason justifying relief from the operation of the judgment.

A motion based on MCR 2.612(C)(1)(a), (b), or (c) must be brought within
one year. MCR 2.612(C)(2); Marshall v Marshall, 135 Mich App 702, 355
NW2d 661 (1984).

In Neville v Newville, 295 Mich App 460, 469, 812 NW2d 816 (2012), the
court of appeals held that the trial court erroneously determined that “MCR
2.612(C) did not apply to defendant’s request for substantive changes” to the
QDRO to make it more consistent with the property settlement provisions in the
judgment of divorce. The entry of the QDRO was explicitly required by the terms
of the divorce judgment, and the court should have treated the QDRO as part of

the judgment of divorce when ruling on the motion. Note, however, that the court
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of appeals clarified that its finding is “not to say that the trial court could not
interpret and clarify the parties’ agreement, without considering MCR 2.612.” Id.
The trial court may do so “provided it does not change the parties’ substantive
rights as reflected in the parties’ agreement.” /d.

In Adler v Dormio, 309 Mich App 702, 709, 872 NW2d 721 (2015), the court
found that “MCL 722.1433(3) [since renumbered MCL 722.1433(c)] allows a
person who has obtained a judgment under the RPA to seek relief from prior child
support orders under MCR 2.612.”

2. Judgment Is Void for Lack of Jurisdiction: MCR 2.612(C)(1)(d)

§1.76 Lack of subject-matter jurisdiction or jurisdiction over the par-
ties renders a judgment void. This issue can be raised by the court or on the
motion of either party, including the one who originally invoked jurisdiction.
Banner v Estate of Banner, 45 Mich App 148, 206 NW2d 234 (1973). Errors in
the exercise of proper jurisdiction do not make a judgment void @& initio but do
make it voidable on direct attack. See, e.g., Calo v Calo, 143 Mich App 749, 373
NW2d 207 (1985) (judgment set aside for failure to comply with statutory six-

month waiting period).

Accepting the benefits of a judgment estops a party from challenging jurisdic-
tion. Norris v Norris, 342 Mich 83,69 NW2d 208, cert denied, 350 US 903 (1955).
However, accepting personal property under a judgment does not estop an appeal
of a provision disposing of real property. Hibbard v Hibbard, 27 Mich App 112,
183 NW2d 358 (1970).

Time limit. There is no time limit for attacking a judgment or order as void.
Hoffman v Hoffiman, 125 Mich App 488, 336 NW2d 34 (1983) (citing GCR
1963, 528.3(4), now MCR 2.612(C)(1)(d)); but see Zoellner v Zoellner, 46 Mich
511, 514-515, 9 NW 831 (1881) (motion based on improper service rejected
when filed nine years after judgment and almost one year after other party’s

death).

3. Fraud, Misrepresentation, or Other Misconduct: MCR
2.612(C)(1)(c)

§1.77 If fraud has been perpetrated on the court by the concealment
of facts that affect a party’s property rights, the court can void its decree. Berg v
Berg, 336 Mich 284,57 NW2d 889 (1953).

A party suspecting fraud by the other party during a divorce proceeding may
seek relief from judgment within one year after entry of the judgment. Nederlander
v Nederlander, 205 Mich App 123, 517 NW2d 768 (1994). The concealment or
misrepresentation must be material to the judgment. Banner v Estate of Banner, 45
Mich App 148,206 NW2d 234 (1973).

There must be sufficient facts alleged to support the claim. Young v Young, 342
Mich 505, 70 NW2d 730 (1955); see also Domzalski v Domzalski, 346 Mich 399,
78 NW2d 140 (1956). An evidentiary hearing is required on a proper motion
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alleging fraud on the court. Kiefer v Kiefer, 212 Mich App 176,536 NW2d 873
(1995).

Fraud vitiates the judgment as a whole; it does not allow for modification of
selected portions of the judgment. Edgar v Edgar, 366 Mich 580, 115 NW2d 286
(1962). But see Kaleal v Kaleal, 73 Mich App 181,250 NW2d 799 (1977) (partial
relief appropriate under specific facts of case).

A party to a divorce does not commit fraud on the court by concealing a fact
from an arbitrator or by making a material misrepresentation during an arbitration
when the relevant information is known by the opposing party. Matley v Matley
(On Remand), 242 Mich App 100, 617 NW2d 718 (2000).

Time limit. A motion under MCR 2.612(C)(1)(c) must be brought within
one year of the judgment or order. MCR 2.612(C)(2). An allegation of fraud on

the court may be raised at any time; it is not limited to this one-year restriction.

See MCR 2.612(C)(3).

4. Any Other Reason Justifying Relief: MCR 2.612(C)(1)(f)
§1.78 The moving party must satisfy three conditions:

1. the reason for setting aside the judgment must not fall under any other sub-
rules of MCR 2.612(C)(1),

2. the substantial rights of the opposing party must not be detrimentally
affected, and

3. extraordinary circumstances must exist that mandate setting aside the judg-
ment to achieve justice.

Colestock v Colestock, 135 Mich App 393, 354 NW2d 354 (1984) (trial court’s
determination that tort cause of action was not marital asset was not extraordinary
circumstance); Kaleal v Kaleal, 73 Mich App 181, 250 NW2d 799 (1977)
(extraordinary circumstances found when wife was unrepresented by counsel
because husband told her that divorce was temporary and he was obtaining
divorce solely to marry cousin so she could come to the United States).

Generally, this claim requires improper conduct by the party in whose favor
the judgment was rendered, not a mistake by the trial court that was never

appealed. Altman v Nelson, 197 Mich App 467,495 NW2d 826 (1992).

A judgment can be set aside under MCR 2.612(C)(1)(f), even if other bases
for setting aside the judgment under subrules (a) through (e) apply, when addi-
tional factors exist that persuade a court that injustice will result if the judgment is
allowed to stand. Heugel v Heugel, 237 Mich App 471, 603 NW2d 121 (1999)
(trial court properly granted wife’s motion to partially set aside divorce judgment
where both fraud and extraordinary circumstances existed).

Time limit. This challenge must be brought within a reasonable time. Boons-
tra v Boonstra, 209 Mich App 558, 531 NW2d 777 (1995) (motion brought 7'/,

years after judgment not timely).

Laches. Laches is a defense to a motion to set aside a divorce judgment. See,

e.g., McKenzie v McKenzie, 349 Mich 18, 84 NW2d 333 (1957) (spousal support
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paid for five years before judgment attacked for failing to conform to property set-
tlement agreement); Harbin v Harbin, 12 Mich App 320, 162 NW2d 822 (1968)
(not only had one year elapsed, but others had changed position in reliance on
amendment).

G. Setting Aside a Default Judgment
§1.79 Under MCR 3.210(B)(3), a motion to set aside a default or a

default judgment before its entry, except when grounded on a lack of jurisdiction
over the defendant or the subject matter, may be granted only on verified motion
of the defaulted party showing good cause. Good cause requires a showing that

* there was a substantial defect or irregularity in the proceedings,
* areasonable excuse exists for the defaulted party’s failure to plead, or

* allowing the default to stand would cause manifest injustice.

O'Neill v O'Neill, 65 Mich App 332,237 NW2d 315 (1975).

A procedural defect must significantly affect the defaulted party’s ability to
protect their rights. Bradley v Fulgham, 200 Mich App 156, 503 NW2d 714
(1993) (sufficient: failure to notify party of entry of default); Emmons v Emmons,
136 Mich App 157,355 NW2d 898 (1984) (not sufficient: failure to file nonmili-
tary affidavit when defaulted party had appeared and consented to entry of default
judgment).

The court may also set aside entry of a default or a default judgment in accor-

dance with MCR 2.612.

H. Attorney Fees in Proceedings for Relief

§1.80 A party may, at any time, request that the court order the other
party to pay all or part of the attorney fees and expenses related to the action or a
specific proceeding, including a postjudgment proceeding. MCR 3.206(D); e.g.,
Curylo v Curylo, 104 Mich App 340, 304 NW2d 575 (1981) (discretion under
predecessor court rules to award attorney fees for unnecessary legal fees caused on
motion for new trial); see Burke v Burke, 169 Mich App 348, 425 NW2d 550
(1988) (defendant’s attorney ordered to pay attorney fees when motion for post-
judgment brought because of defendant’s attorney’s personal desire to change
Michigan law); ¢ Gramer v Gramer, 207 Mich App 123, 126, 523 NW2d 861
(1994) (denial of fees was appropriate where frivolous claim was directly contrary
to unambiguous terms of judgment). MCR 3.206(D)(2) provides that a party who
requests attorney fees and expenses must allege facts sufficient to show that the
party is unable to pay, including the expense of engaging in discovery appropriate
for the matter, and the other party is able to pay. MCR 3.206(D)(2)(b) “considers
only a party’s behavior, without reference to the ability to pay,” and allows attorney
tees and expenses if they were incurred because the other party was able to comply
with a previous court order but refused. Richards v Richards, 310 Mich App 683,
701, 874 NW2d 704 (2015). A motion for attorney fees under MCR 3.206(D)
must be brought within a reasonable time after the fees sought were incurred and
what constitutes a reasonable time depends on the particular facts and circum-
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stances of each case. Colen v Colen, 331 Mich App 295, 952 NW2d 558 (2020)
(trial court did not abuse its discretion in denying plaintiff's motion for attorney
tees on ground that by neglecting matter for almost two years, plaintiff had failed
to timely pursue attorney fees).

XV. Enforcement
A. In General

§1.81 A trial court has inherent power as a court of equity to enforce
its own directives and to mold its relief according to the character of a case and
may make any order necessary to fully enforce its orders. See, e.g., Walworth v
Wimmer, 200 Mich App 562, 564, 504 NW2d 708 (1993). A court has authority
to enforce divorce judgment provisions that the parties have agreed to, even if the
court would not have had authority to order the provision without the parties’
agreement. Kasper v Metropolitan Life Ins Co, 412 Mich 232, 313 NW2d 904

(1981) (insurance securing support payments).

In general, enforcement methods differ for continuing support and mainte-
nance provisions of judgments (by contempt proceedings, income withholding
under the SPTEA, and other SPTEA methods) and property settlement provi-
sions (by usual methods for enforcing judgments at law, including execution,
attachment, and garnishment). Provisions that are not clearly periodic spousal
support subject to continuing revision are treated like property settlements. The
chapters discussing issues, such as property division or child support, discuss the
enforcement of those provisions in more detail. See, e.g., §§5.38-5.70 and
§§8.83-8.91. Sections 1.82-1.85 focus on issues common to any enforcement
action.

B. Service of Process in Enforcement Proceedings

§1.82 In enforcement actions, if the trial court had jurisdiction over
the parties at the time the divorce judgment was granted, service of process is not
required. The moving party need only give notice to the respondent. Ewing v
Bolden, 194 Mich App 95,486 NW2d 96 (1992). As a result, inability to serve the
respondent does not toll the statute of limitations and is not grounds for failing to
enforce a judgment within the limitations period. I2.

C. Limitations of Actions

§1.83 Actions to enforce divorce judgments are governed by the 10-
year statute of limitations for actions on judgments and judicial decrees. MCL
600.5809(3); see also Peabody v DiMeglio (In re DiMeglio Estate), 306 Mich App
397, 407, 856 NW2d 245 (2014) (10-year statutory limitations period applied to
plaintiff’s enforcement claim because property settlement agreement was incorpo-
rated by reference, but not merged, into divorce judgment); Torakis v Torakis, 194
Mich App 201, 486 NW2d 107 (1992). The 10-year period begins to run when
the cause of action accrues; for support orders enforced under the SPTEA, the
limitations period begins when the last support installment is due, regardless of

whether the last payment is made. MCL 600.5809(4). See §5.49 and §6.28.
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Payments on past-due child support, including income withholding pay-
ments, are payments on a debt and therefore act to lengthen the 10-year limita-
tions period of MCL 600.5809(3). Wayne Cty Soc Servs Dir v Yates, 261 Mich App
152, 155-156, 681 NW2d 5 (2004), citing the reasoning of Yeiter v Knights of St
Casimir Aid Soc’y, 461 Mich 493, 497, 607 NW2d 68 (2000). A past-due child
support obligation is a debt and payments made pursuant to income withholding
renew the full child support obligation and extend the period of limitations.

Actions to enforce divorce judgment liens on real property are governed by the
15-year limitations period for the foreclosure of liens. MCL 600.5803; see also Sul-

livan v Sullivan, 300 Mich 640,2 NW2d 799 (1942) (action barred by laches after
delay of 30 years before seeking enforcement).

The doctrines of laches and estoppel apply to enforcing divorce judgments.
Failing to request payment or to institute proceedings for years may bar a claim for
arrearages. Rybinski v Rybinski, 333 Mich 592, 53 NW2d 386 (1952); Sonenfeld v
Sonenfeld, 331 Mich 60, 49 NW2d 60 (1951). However, a mere lapse of time,
without a showing of prejudice, does not give rise to the defense of laches.
Rybinski (finding no prejudice); Cantor v Cantor, 87 Mich App 485, 274 NW2d
825 (1978) (spousal support).

D. Enforcing Foreign Judgments

§1.84 A final provision of a sister-state judgment is protected by the
Full Faith and Credit Clause of US Const art IV, §1. Henry v Henry, 362 Mich
85,106 NW2d 570 (1960); Cantor v Cantor, 87 Mich App 485,274 NW2d 825

(1978) (enforcement of property settlement provisions of Kentucky judgment).

A foreign divorce decree may be attacked on jurisdictional grounds. However,
a collateral attack on jurisdiction is barred under the doctrines of res judicata and
tull faith and credit if both parties participated in the prior proceedings. Albaugh v
Albaugh, 320 Mich 16, 30 NW2d 415 (1948); Suski v Suski, 34 Mich App 694,
192 NW2d 65 (1971). The court will examine whether the foreign state had
proper jurisdiction in the divorce proceedings. See Gray v Gray, 320 Mich 49, 30
NW2d 426 (1948).

Under the Uniform Enforcement of Foreign Judgments Act, MCL 691.1171
et seq., a foreign judgment authenticated and filed under the act is enforced like a
Michigan judgment. A judgment that is filed in this manner is subject to the same
procedures, defenses, and proceedings for reopening, vacating, and staying as a

Michigan judgment and may be enforced or satisfied in a similar manner. MCL
691.1173.

The Uniform Foreign Money-Judgments Recognition Act, MCL 691.1151
et seq., was repealed by 2008 PA 20, which precludes recognition of a judgment
for divorce, support, or maintenance or other judgment rendered in connection
with domestic relations. The official comment said this was because of other

applicable uniform state laws, such as the UIFSA.
See §§3.38-3.47,8§4.16, §§5.53-5.70, §§6.37—6.42, and §§8.83-8.91 for fur-

ther discussion of interstate and international enforcement.
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E. Attorney Fees in Enforcement Proceedings
1. In General

§1.85 A party may be entitled to attorney fees if the divorce judg-
ment provides for attorney fees to the prevailing party in enforcement proceed-
ings. In re Estate of Lobaina, 267 Mich App 415, 424,705 NW2d 34 (2005).

A court may award attorney fees in enforcement proceedings if one party is
unable to bear all or part of the expense and the other party has the ability to pay.
MCR 3.206(D); Kosch v Kosch, 233 Mich App 346, 592 NW2d 434 (1999);
Schaceffer v Schaeffer, 106 Mich App 452,308 NW2d 226 (1981) (spousal support
enforcement). The requesting party must show sufficient facts to justify the award.
Teran v Rittley, 313 Mich App 197,882 NW2d 181 (2015). Overhead, including
the expense of staff, can be included in the reasonable attorney fee determination.
Teran (finding counsel’s retention of Spanish-speaking attorney in Florida was
necessary expense because plaintiff resided in Ecuador and did not speak English).

The court may award fees based on the unreasonable conduct of a party.
Stackhouse v Stackhouse, 193 Mich App 437, 445, 484 NW2d 723 (1992), and its

progeny provide as follows:

[A]n award of legal fees is authorized where the party requesting payment of the
fees has been forced to incur them as a result of the other party’s unreasonable
conduct in the course of the litigation. See, e.g., [Thames v Thames, 191 Mich
App 299,310,477 NW2d 496 (1991)].

See also Keinz v Keinz, 290 Mich App 137, 799 NW2d 576 (2010) (trial court
should have awarded attorney fees and costs pursuant to MCL 600.2591(1) where
plaintiff, primary custodian of parties’ two minor children, was prevailing party
after parties’ modification proceedings resulted in higher child support award, and
defendant caused additional proceedings and delayed resolution of matter by friv-
olously offering evidence that his income was less than it actually was); Milligan v
Milligan, 197 Mich App 665, 496 NW2d 394 (1992) (repeated delinquencies
forced recipient to go to court and recipient’s enforcement action was designed to
prevent future litigation); Mauro v Mauro, 196 Mich App 1, 492 NW2d 758
(1992) (attorney fees permitted when plaintiff was committing continued flagrant
violation of custody and parenting time orders).

MCR 3.206(D)(2)(b) provides that attorney fees and expenses may be
awarded if the fees and expenses were incurred because the other party was able to
comply with a previous court order but refused to do so or engaged in discovery
practices in violation of the rules. The court must find that the party’s conduct was
unreasonable, that a causal connection existed between the misconduct and the
fees incurred, and the fees incurred were reasonable. Reed v Reed, 265 Mich App
131, 164, 693 NW2d 825 (2005); see also Sands v Sands, 442 Mich 30, 36, 497
NW2d 493 (1993) (concealed assets); Borowsky v Borowsky, 273 Mich App 666,
687,733 NW2d 71 (2007) (fees not awarded despite “protracted nature of the lit-
igation”). Other fees may also be awarded. See Coben v Cohen, 125 Mich App 206,
335 NW2d 661 (1983) (ordering payment of court-appointed receiver’s compen-

sation and appellate counsel fees).
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Practice Tip

The 2020 amendments to the civil discovery rules added the language “unable to
bear the expense of the action, including the expense of engaging in discovery
appropriate for the matter,” to MCR 3.206(D)(2)(a) and the language ‘or
engaged in discovery practices in violation of these rules” to MCR
3.206(D)(2)(b). Those discovery rule amendments now focus on the parties filing
SCAO wverified financial information forms as initial disclosure documents, MCR
2.302, and discovery “proportional to the needs of the case, taking into account all
pertinent factors,” set forth in MCR 2.302(B)(1). No cases have explored attorney
fees under the new discovery rules, so judges granting fees under MCR
3.206(D)(2)(a) and (b) to permit discovery or address violation of discovery rules
should fully explain the rationale for those decisions. Reviewing Fed R Civ P
26(b)(1) regarding its “common sense notion of proportionality” may provide some
guidance in these uncharted waters. See also State Bar of Michigan, Civil Discov-
ery: The Guidebook to the New Civil Discovery Rules 22-25 (2019) regarding
proportionality.

Further authority authorizing attorney fee requests include the following:

Discovery disproportionate to the case. MCR 2.302(B).

Failure to provide disclosure of the verified financial information form.

MCR 3.206(C)(2), (5).

Failure to make admission of fact. MCR 2.313(C).
Improper venue. MCR 2.223(B)(1).

Failure to appear at a motion hearing. MCR 2.119(E)(4).

Failure to attend a deposition or serve a witness subpoena. MCR 2.306(G),
.313(D)(2).

False interrogatory answers. Jackson Cty Hog Producers v Consumer Power Co,
234 Mich App 72,592 NW2d 112 (1999).

Violation of an order compelling discovery. MCR 2.313(A)(5), (B), (D).
Frivolous claims or defenses. MCR 2.625(A)(2).

Bad-faith signature on papers filed with court. MCR 1.109(E).

Offer of judgment rejection. MCR 2.405.

Vexatious appeal. MCR 7.216(C), .316(C). Appeals “taken for purposes of
hindrance or delay or without any reasonable basis for belief that there was a
meritorious issue to be determined on appeal” are considered vexatious. See
MCR 7.216(C)(1)(a). The court of appeals may assess actual and punitive
damages or take disciplinary action, including a grant of reasonable attorney
fees. MCR 7.216(C)(2); see Morris v Schnoor, No 315006 (Mich Ct App
May 29, 2014) (unpublished), vacated in part on other grounds, 498 Mich
953, 872 NW2d 488 (2015).

Discretion of the trial court when the amount of the attorney fee is “reason-

able” or “actual.” MCR 2.313(C)—(D).
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*  Order setting aside a default or a default judgment. MCR 2.603(D).

See §1.80 for more discussion on attorney fees.

2. Proof of Attorney Fees

§1.86 The Michigan Supreme Court’s decision in Smith v Khouri,
481 Mich 519, 528 n12, 751 NW2d 472 (2008), later refined in Pirgu v United
Servs Auto Ass’n, 499 Mich 269, 274, 884 NW2d 257 (2016), articulates the stan-
dard for determining a fee’s reasonableness through a specific multifactor
approach. Powers v Brown, 328 Mich App 617,939 NW2d 733 (2019). If the fees
are challenged, a Michigan court must conduct an evidentiary hearing to deter-
mine the services actually rendered and the reasonableness of them. Adair v State
of Michigan (On Fourth Remand), 301 Mich App 547, 552-554, 836 NW2d 742
(2013); Reed v Reed, 265 Mich App 131, 164, 693 NW2d 825 (2005). Attorneys
are prohibited from charging an illegal or an excessive fee, i.e., when a “lawyer of
ordinary prudence would be left with a definite and firm conviction that the fee is

in excess of a reasonable fee.” MRPC 1.5(a).

Before January 1, 2022, fees could be awarded as case evaluation sanctions
under MCR 2.403(O). That part of the court rule was deleted under ADM File
No 2020-06. Previously in those instances, a court would use the three-part test
set forth in Smith, as follows:

1. “Determine a baseline reasonable hourly or daily fee rate derived from ‘reli-
able surveys or other credible evidence’ showing the fee customarily charged
in the locality for similar legal services.”

2. Once the hourly rate is determined, the court “must multiply this rate by the
reasonable number of hours expended in the case.”

3. Finally, the court must consider all of the following factors to determine
whether an up or down adjustment is necessary:

a. the experience, reputation, and ability of the lawyer or lawyers perform-
ing the services;

b. the difficulty of the case, i.e., the novelty and difficulty of the questions

involved, and the skill requisite to perform the legal service properly;

the amount in question and the results obtained,

g 0

the expenses incurred,;

o

the nature and length of the professional relationship with the client;

=

the likelihood, if apparent to the client, that acceptance of the particular
employment will preclude other employment by the lawyer;

g. the time limitations imposed by the client or by the circumstances;
h. whether the fee is fixed or contingent; and

i. any additional factors the court considers relevant.

Pirgu (“distill[ing] the remaining [ Wood v DAIIE, 413 Mich 573,321 NW2d 653
(1982)] and MRPC 1.5(a) factors into one list to assist trial courts” in calculating
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reasonable attorney fees); Adair, 301 Mich App at 552 (citing Smith, 481 Mich at
529, 530-531, 537). Trial courts should analyze all of the factors and justify the
relevance and use of any additional factors. Pirgu, 499 Mich at 282-283 (“trial
court erred by not starting its analysis by multiplying a reasonable hourly rate by
the reasonable number of hours expended [and] ... by primarily relying on only
one factor—the amount sought and results achieved—and failing to briefly dis-
cuss its view of the other factors”); see also Riemer v Johnson, 311 Mich App 632,
876 NW2d 279 (2015) (trial court did not err in failing to use detailed procedure
in Smith because purpose for attorney fee award under MCR 3.206(D)(2)). It is
an abuse of discretion for a trial court to address only a few factors and fail to com-
prehensively review and state its findings regarding all of the factors in the com-
bined Smith/Pirgu framework. Powers. It is an abuse of discretion for a trial court
to address only a few factors and fail to comprehensively review and state its find-
ings regarding all of the factors in the combined Swmith/Pirgu framework. Powers;
see also Woodman v Department of Corr, 511 Mich 427, 999 NW2d 463 (2023)
(Michigan Court of Claims abused its discretion by failing to address Smith/Pirgu
factors or otherwise justify its 90 percent reduction in plaintiff’s pro bono firm’s
requested attorney fees).

3. Enforcement of Attorney Fee Liens in Judgments

§1.87 A lien by an attorney in a judgment is enforceable against the
attorney’s client in the divorce action. Souden v Souden, 303 Mich App 406, 420,
844 NW2d 151 (2013). This “special or charging lien is ‘an equitable right to have
the fees and costs due for services secured out of the judgment or recovery in a
particular suit.” Id. at 411 (quoting George v Sandor M Gelman, PC, 201 Mich
App 474, 476, 506 NW2d 583 (1993)). The lien “creates a lien on a judgment,
settlement, or other money recovered as a result of the attorney’s services.” Id.
Enforcing the lien is “part of the court’s inherent power to oversee the relation-
ship of attorneys, as officers of the court, with their clients.” Souden, 303 Mich
App at 411 (quoting Kysor Indus Corp v DM Liquidating Co, 11 Mich App 438,
445,161 NW2d 452 (1968)).
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Form 1.1
Order Denying Ex Parte Relief in Divorce Case

STATE OF MICHIGAN
[COUNTY] CIRCUIT COURT
FAMILY DIVISION
[Plaintiff’s name],
Plaintiff]
v Case No. [number]-[case-type code]
Judge [name]
[Defendant’s name],
Defendant.
/

[Attorney’s name] (P[number])
Attorney for Plaintiff
[Address, telephone, email]

[Attorney’s name] (P[number])
Attorney for Defendant
[Address, telephone, email]

ORDER DENYING EX PARTE RELIEF

[Plaintiff / Deféendant] has filed a motion for ex parte relief pursuant to MCR
3.207. The Court has reviewed the motion and attached exhibits, if any. The

motion is denied for the following reasons:

The request was not supported by an affidavit or verified complaint.
The request for child support lacked child support formula information.

The parties appear to still be residing together and there are inadequate facts
to justify a custody, parenting time, or support order.

The moving party has failed to notify counsel for the opposing party.
The exhibits referred to in the motion were not attached.

__ The moving party failed to demonstrate by specific facts set forth in an affi-
davit or verified pleading that irreparable injury, loss, or damage will result
from the delay required to effect notice or that notice itself will precipitate
adverse action before an order can be issued.

The proposed order regarding child support, custody, or parenting time fails
to comply with MCR 3.207(B)(5), as cited below:
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“NOTICE:

“1. You may file a written objection to the order or a motion to
modify or rescind the order. You must file the written objection or motion
with the clerk of the court within 14 days after you were served with this
order. You must serve a true copy of the objection or motion on the friend
of the court and the party who obtained the order.

“2.If you file a written objection, the friend of the court must try
to resolve the dispute. If the friend of the court cannot resolve the dispute
and if you wish to bring the matter before the court without the assistance
of counsel, the friend of the court must provide you with form pleadings
and written instructions and must schedule a hearing with the court.

“3. The ex parte order will automatically become a temporary
order if you do not file a written objection or motion to modify or rescind
the ex parte order and a request for a hearing. Even if an objection is filed,
the ex parte order will remain in effect and must be obeyed unless changed
by a later court order.”

The proposed ex parte order fails to comply with MCR 3.207(B)(6), which
provides:

In all other cases, the ex parte order must state that it will automati-
cally become a temporary order if the other party does not file a written
objection or motion to modify or rescind the ex parte order and a request
for a hearing.

NOTICE: ALL ORDERS INCLUDING EX PARTE ORDERS PER-
TAINING TO CHILD CUSTODY, PARENTING TIME, AND CHILD
SUPPORT MUST CONFORM TO MCR 3.211(C) AND MCR 3.211(D).

Dated: [date] [Signature line]
[Name of court] Court Judge
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Form 1.2
Divorce Pretrial Conference Order Checklist

STATE OF MICHIGAN
[COUNTY] CIRCUIT COURT
FAMILY DIVISION
[Plaintiff’s name],
Plaintiff]
v Case No. [number]-[case-type code]
Judge [name]
[Defendant’s name],
Defendant.
/

[Attorney’s name] (P[number])
Attorney for Plaintiff
[Address, telephone, email]

[Attorney’s name] (P[number])
Attorney for Defendant
[Address, telephone, email]

PRETRIAL CONFERENCE ORDER

At a session of court held in the courthouse in
[city, county], Mlichigan, on [date].
Present: Honorable [name of judge]

[name of court] Court Judge

IT IS ORDERED:
1. DISCOVERY.

All discovery shall be completed no later than [date]. Failure to comply
with this paragraph may bar the introduction of the testimony or evidence
at trial.

2. WITNESSES AND EXPERTS.

The names, addresses, and field of expertise of all witnesses and experts any
party intends to call and photocopies of all documentary evidence any party
intends to introduce at trial will be furnished to all remaining counsel by
[date]. Failure to comply with this paragraph may bar the introduction of
the testimony or evidence at trial.

3. MEDIATION: ___ Court Ordered ___ On Motion ___ By Stipulation
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Matter to be mediated:

Child Custody

Child Support

Parenting Time

Real Property

Spousal Support

Business Interest

Other:
This case shall be mediated no later than: [date]. [Mediator’s name] is hereby
appointed as Mediator. [Mediator] can be reached at [Mediator’s telephone
number]| to arrange time and place for mediation. The Mediator’s fee will
be paid by:
__ Plaintiff %___ Defendant %___ Divided Equally.

4. IN LIEU OF MEDIATION, if the parties cannot agree as to the distribu-
tion of the equity in the real estate or as to the value of the same,
[Appraiser’s name] is appointed to appraise the property(ies) located at
[address(es)]. The Appraiser’s fee will be paid by:

___ Plaintiff %___ Defendant %___ Divided Equally.

The Appraiser shall provide the Court with a written report upon payment
of the costs. The court’s ruling as to the final allocation of said costs shall
be reserved.

5. IN LIEU OF MEDIATION FOR THE VALUATION OF BUSINESS,
[Expert’s name] is appointed to provide the Court with a valuation of [name
of business] located at [address]. The parties are to contact the Expert at
[Expert’s telephone number] and the Court will be provided with a written
report upon payment of the costs. The Expert’s fee will be paid by:

__ Plaintiff %___ Defendant %___ Divided Equally.
The court’s ruling as to the final allocation of said costs shall be reserved.

6. APPRAISAL OF PERSONAL PROPERTY IN DISPUTE.
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If the parties cannot agree as to the distribution of personal property or as
to the value of any personal property, [Appraiser’s name] is appointed to
appraise the personal property located at [address]. The parties are to con-
tact the Appraiser at [Appraiser’s telephone number] and the Court will be
provided with a written report upon payment of the costs. The Appraiser’s
tee will be paid by:

_ Plaintiff %__ Defendant %___ Divided Equally.

The court’s ruling as to the final allocation of said costs shall be reserved.
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7. TRIAL REQUIREMENTS.

10.

If the case is not resolved at least one week (7 days) before trial, all parties
will tender to the Court and provide all remaining counsel with trial briefs
containing:

__Ashort statement of facts and issues in dispute

A list of witnesses to be called

___An itemized list of all assets and their values

__ A proposed schedule of property division

__ A proposed schedule of custody and parenting time (if applicable)

__ A proposed schedule of child support payments (if applicable) includ-
ing:
____ proof of income, underemployment, or unemployment
__acopy of the Michigan Child Support Formula calculation

If a business owner, a copy of the Michigan Occupational Guidelines
for the type of business to show potential or imputed ability to earn

Argument of laws (including proper citations) and facts supporting

the relief prayed for

Note: All parties will be personally present at the conference trial. Failure

to comply with this paragraph may result in dismissal or judgment by
default.

MANDATORY SETTLEMENT CONFERENCE.
The Mandatory Settlement Conference is scheduled on: [daze].
TRIAL: The case is scheduled to be tried on: [date].

Note: Contested disputes will be done by the conference trial method.
Objections to this method shall be filed with the Court together with a
Judge’s copy at least 14 days before trial.

THE PARTIES STIPULATE TO THE FOLLOWING ISSUES.

SPOUSAL SUPPORT of $
1 year

____ None
____ Other:

____ CHILD SUPPORT of $
___ Monthly
__ Child Support Guidelines
___ Other:

____FEDERAL TAX DEPENDENCY EXEMPTION
_ Plaintiff
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Defendant
Third Party

Yearly Review

_ Permanent

LEGAL CUSTODY
_ Plaintiff

_ Defendant

___ Joint

_ Other:

PHYSICAL CUSTODY
_ Plaintiff

__ Defendant

__ Joint

___ Other:
PARENTING TIME
_ Weekly SMTWThFS from

to

Bi-weekly SMT WThF S from

to

Other:
SUMMER BREAK

_ 2 weeks from to

1 month from to
Other:
CHRISTMAS

Christmas Eve from to

Christmas Day from to

Alternate years

Plaintiff _ Defendant gets Christmas this year.

Other:
REAL PROPERTY DIVISION

BUSINESS ASSET(S) DIVISION

PERSONAL PROPERTY DIVISION

Note: Counsel has discussed above issues with Client and opposing coun-
sel and, with Client, does agree to the above stipulations.
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11. ISSUES TO BE RESOLVED:
__ Spousal support
__ Child support
__ Federal tax dependency exemption
_ Legal custody
___ Physical custody
__ Parenting time
__ OTHERISSUES STILL PENDING:

12. __ FRIEND OF THE COURT REFEREE REPORT ORDERED BY
COURT FOR DISPUTE CONCERNING:

Custody
Support
Parenting time

Proof of employment

13. ___ PARTIES HAVE OPTED OUT OF FRIEND OF THE COURT
INVOLVEMENT

14. ___ PARTIES ARE REFERRED TO CHILDREN OF DIVORCE
PROGRAM AT COMMUNITY MENTAL HEALTH FOR:

___Evaluation of parenting ability
__ Mediation
__ Family treatment
15. SETTLEMENT IS:
_ Likely
_ Unlikely
_ Unknown

Note: Counsel shall make reasonable, good-faith efforts to resolve this lit-
igation without trial.

I agree to comply with all requirements detailed above in this Pretrial Confer-
ence Order.

[Signature line] [Signature line]
Attorney for Plaintiff Attorney for Defendant
Dated: [date] [Signature line]

[Judge]

Family Court Judge

__ Copy given at pretrial
__ Copy mailed to the parties
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Form 1.3

Divorce Pretrial Conference Statement of Counsel

STATE OF MICHIGAN
[COUNTY] CIRCUIT COURT
FAMILY DIVISION

[Plaintiff’s name],

Plaintiff,

Case No. [number]-[case-type code]
Judge [name]

[Defendant’s name],

Defendant.
/

[Attorney’s name] (P[number])
Attorney for Plaintiff
[Address, telephone, email]

[Attorney’s name] (P[number])
Attorney for Defendant
[Address, telephone, email]

DIVORCE PRETRIAL CONFERENCE STATEMENT OF COUNSEL

1.

I will supply the names of all witnesses I will call at trial together with a
synopsis of the witness’s testimony on all relevant issues to opposing coun-
sel and to the court within ___ days of today’s date. I will call no witnesses
at trial whose names and addresses and testimony synopses have not been
furnished as agreed unless a motion to the court is made and granted.

I will supply a copy of all exhibits I plan to introduce at trial together with a
list of such exhibits to counsel and to the court within ___ days of today’s
date. No others will be offered at trial unless a motion to the court is made
and granted.

I will submit a trial brief to counsel and to the court within ___ days of
today’s date.
I will submit to the court and to counsel the following within ___ days of

today’s date:

a. an itemized list of real and personal property, in which either party
has an interest, value of each, and proposed distribution

b. level of child support requested
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c. level of spousal support requested

d. itemized list of pension and other benefit plans, their value, and pro-
posed distribution

e. a proposed plan for parenting time
f. a proposed plan for child custody and decision making
g. a proposed Judgment of Divorce

5. Trequest enforcement of this statement at trial and acknowledge that fail-
ure to comply with the terms of this statement may result in assessment of
fees, costs, or both, or other sanctions, to the extent allowable by applicable
court rule, case, or statute.

Dated: [date]

[Signature line] [Signature line]
Attorney for Plaintiff Attorney for Defendant
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Form 1.4
Order Allowing Withdrawal of Attorney

STATE OF MICHIGAN
[COUNTY]CIRCUIT COURT
FAMILY DIVISION
[Plaintiff’s name],
Plaintiff,
v Case No. [number]-[case-type code]
Judge [name]
[Defendant’s name],
Defendant.
/

[Attorney’s name] (P[number])
Attorney for Plaintiff
[Address, telephone, email]

[Attorney’s name] (P[number])
Attorney for Defendant
[Address, telephone, email]

ORDER ALLOWING WITHDRAWAL

The attorney for [Plaintiff / Defendant] has filed a Motion to Withdraw. The
motion is granted. Until the unrepresented party’s address is changed with the
Court, the unrepresented party may be served by the clerk of the court and the
opposing party at the following address: [address].

All dates currently scheduled in this case remain unchanged, and the unrepre-
sented party must comply with the requirements of the Case Scheduling Order.
The unrepresented party is required to be present in court for the following cur-
rently scheduled court hearings:

Pretrial conference [date]
Trial [date]
Other [date]

This order is not effective until the withdrawing counsel has served a copy of
this order on the former client and filed a proof of service with the court.
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Dated: [date] [Signature line]
[Name of court] Court Judge

OPTIONAL.: [Signature line]
I consent to entry of the above [Plaintiff / Defendant]
order.
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Form 1.5
Questions to Witness for Hearing to Enter Divorce Judgment

In an attempt at judicial economy, after the witness is identified, questions to

the witness at a pro confesso hearing are limited to the following, absent good
cause shown:

1. Were the allegations contained in the Complaint for Divorce true at the

102

time it was signed? Are they still true now?

DM—Are all the living minor children, who were adopted, born, or con-
ceived during this marriage, listed in the Judgment?

DO—Are there any living minor children who were adopted, born, or con-
ceived during this marriage?

To the best of your knowledge, [are you pregnant / is your spouse pregnant[?

In the Complaint, you stated that there had been a breakdown of the mar-
riage relationship. Are you reasonably certain that this marriage cannot be
preserved under the circumstances?

You have signed the proposed Judgment of Divorce. Do you understand
the terms? Have you voluntarily approved the proposed Judgment? Is the
marital property being equitably divided between you and your spouse?

Practice Tip

In the case of a default judgment, where a party is proceeding in pro per, the
Court may wish to ask questions to develop facts to support the equity and propri-
ety of the proposed property and support provisions. Appropriate questions would
include: Does the proposed default judgment of divorce accurately reflect your and
the defendant’s marital property? Could you briefly explain to the Court why you
believe the proposed division of property is equitable under the circumstances of
your case?

In cases with children, counsel or unrepresented parties should advise the
court as follows:

a. Have you prepared a Uniform Support Order in this case for child
support and/or spousal support? Have you prepared and filed with the
Friend of the Court the Judgment Information Form?

Practice Tip

1t should also be established by the client’s testimony that provisions con-
cerning child support follow the Michigan Child Support Formula or that

there are reasons that deviation from the formula is appropriate.

b. Briefly indicate why the child custody provisions of the proposed
default judgment of divorce are in the best interests of your and the

other party’s child(ren).

c. Has the proposed Judgment been approved by the Friend of the
Court?
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If the Judgment is not signed at the time of the pro confesso hearing, the
proofs will be preserved for 28 days. If a Judgment is not presented within 28
days, an additional pro confesso hearing will be necessary.
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Form 1.6
Model Bench Opinion in Divorce Proceedings

STATE OF MICHIGAN
[COUNTY]CIRCUIT COURT
FAMILY DIVISION
[Plaintiff’s name],
Plaintiff,
v Case No. [number]-[case-type code]
Judge [name]
[Defendant’s name],
Defendant.
/

[Attorney’s name] (P[number])
Attorney for Plaintiff
[Address, telephone, email]

[Attorney’s name] (P[number])
Attorney for Defendant
[Address, telephone, email]

OPINION

Background

Date of Marriage:
Date of Separation:
Date Divorce Filed:
Children (DOB):
Dates of Trial:
Witnesses:

Issues: Custody, Parenting Time, Child Support, Spousal Support, Real Property,
Personal Property, Marital/Nonmarital Property, Debts, Insurance, Tax Exemp-

tions

I find there is a breakdown of the marriage relationship to the extent that the
objects of matrimony can no longer be preserved. I am granting the Plaintiff a
divorce from the Defendant.
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Custody

Contested custody cases must be decided on the best interests of the child

Established Custodial Environment
Applicable Law.

(1) If a child custody dispute has been submitted to the circuit court as an
original action under this act or has arisen incidentally from another action in the
circuit court or an order or judgment of the circuit court, for the best interests of
the child the court may do 1 or more of the following:

(c) Subject to subsection (3), modify or amend its previous judgments or
orders for proper cause shown or because of change of circumstances until the
child reaches 18 years of age, and, subject to section 4a, until the child reaches 19
years and 6 months of age. The court shall not modify or amend its previous
judgments or orders or issue a new order so as to change the established custodial
environment of a child unless there is presented clear and convincing evidence
that it is in the best interest of the child. The custodial environment of a child is
established if over an appreciable time the child naturally looks to the custodian in that
environment for guidance, discipline, the necessities of life, and parental comfort. The
age of the child, the physical environment, and the inclination of the custodian and the
child as to permanency of the relationship shall also be considered.

MCL 722.27.

involved. Before I can make such a determination, I must first decide if there is an
established custodial environment, which is defined by statute as follows:

Findings. I find that there [is /is not] an established custodial environment for

the following reasons:

Best Interests
Applicable Law.

Sec. 3. “[B]est interests of the child” means the sum total of the following
factors to be considered, evaluated, and determined by the court:

(a) The love, affection, and other emotional ties existing between the parties

involved and the child.

(b) The capacity and disposition of the parties involved to give the child
love, affection, and guidance and to continue the education and raising of the
child in his or her religion or creed, if any.

(c) The capacity and disposition of the parties involved to provide the child
with food, clothing, medical care or other remedial care recognized and permit-
ted under the laws of this state in place of medical care, and other material needs.

(d) The length of time the child has lived in a stable, satisfactory environ-
ment, and the desirability of maintaining continuity.

(e) The permanence, as a family unit, of the existing or proposed custodial
home or homes.
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(f) The moral fitness of the parties involved.
(g) The mental and physical health of the parties involved.
(h) The home, school, and community record of the child.

(i) The reasonable preference of the child, if the court considers the child to
be of sufficient age to express preference.

(j) The willingness and ability of each of the parties to facilitate and encour-
age a close and continuing parent-child relationship between the child and the
other parent or the child and the parents. A court may not consider negatively
for the purposes of this factor any reasonable action taken by a parent to protect a
child or that parent from sexual assault or domestic violence by the child’s other
parent.

(k) Domestic violence, regardless of whether the violence was directed
against or witnessed by the child.

(/) Any other factor considered by the court to be relevant to a particular
child custody dispute.

MCL 722.23.

Findings. I make the following findings of fact on each of the best interests
factors:

The law does not require that the best interests factors be weighed equally. I
find the most weight should be given to the following factors:

I am doing this for the following reasons:

Parenting Time
Applicable Law.

(1) Parenting time shall be granted in accordance with the best interests of
the child. It is presumed to be in the best interests of a child for the child to have
a strong relationship with both of his or her parents. Except as otherwise pro-
vided in this section, parenting time shall be granted to a parent in a frequency,
duration, and type reasonably calculated to promote a strong relationship
between the child and the parent granted parenting time.

(2) If the parents of a child agree on parenting time terms, the court shall
order the parenting time terms unless the court determines on the record by clear
and convincing evidence that the parenting time terms are not in the best inter-
ests of the child.

(3) A child has a right to parenting time with a parent unless it is shown on
the record by clear and convincing evidence that it would endanger the child’s
physical, mental, or emotional health.
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(6) The court may consider the following factors when determining the fre-
quency, duration, and type of parenting time to be granted:

(a) The existence of any special circumstances or needs of the child.

(b) Whether the child is a nursing child less than 6 months of age, or less
than 1 year of age if the child receives substantial nutrition through nursing.

(c) The reasonable likelihood of abuse or neglect of the child during parent-
ing time.
(d) The reasonable likelihood of abuse of a parent resulting from the exercise

of parenting time.

(e) The inconvenience to, and burdensome impact or effect on, the child of
traveling for purposes of parenting time.

(f) Whether a parent can reasonably be expected to exercise parenting time
in accordance with the court order.

(g) Whether a parent has frequently failed to exercise reasonable parenting
time.

(h) The threatened or actual detention of the child with the intent to retain
or conceal the child from the other parent or from a third person who has legal
custody. A custodial parent’s temporary residence with the child in a domestic
violence shelter shall not be construed as evidence of the custodial parent’s intent
to retain or conceal the child from the other parent.

(i) Any other relevant factors.

(7) Parenting time shall be granted in specific terms if requested by either
party at any time.

(8) A parenting time order may contain any reasonable terms or conditions
that facilitate the orderly and meaningful exercise of parenting time by a parent,
including 1 or more of the following:

(a) Division of the responsibility to transport the child.
(b) Division of the cost of transporting the child.
(c) Restrictions on the presence of third persons during parenting time.

(d) Requirements that the child be ready for parenting time at a specific
time.

(e) Requirements that the parent arrive for parenting time and return the
child from parenting time at specific times.

(f) Requirements that parenting time occur in the presence of a third person
or agency.

(g) Requirements that a party post a bond to assure compliance with a par-
enting time order.

(h) Requirements of reasonable notice when parenting time will not occur.

(i) Any other reasonable condition determined to be appropriate in the par-
ticular case.

(9) Except as provided in this subsection, a parenting time order shall con-
tain a prohibition on exercising parenting time in a country that is not a party to
the Hague convention on the civil aspects of international child abduction. This
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subsection does not apply if both parents provide the court with written consent
to allow a parent to exercise parenting time in a country that is not a party to the
Hague Convention on the Civil Aspects of International Child Abduction.

(10) During the time a child is with a parent to whom parenting time has
been awarded, that parent shall decide all routine matters concerning the child.

MCL 722.27a.

Findings. I find that the noncustodial parent may have parenting time in
accordance with the Friend of the Court standard parenting time provisions. In
addition, the noncustodial parent may have the following additional parenting
time:

Transportation will be by the noncustodial parent
midweek
weekends

___ summer
holidays

The parents will split the transportation, with the noncustodial parent pick-
ing up at the beginning of parenting time and the custodial parent picking
up at the end of parenting time as follows:

midweek
weekends
____summer

holidays

Tax Exemptions

The custodial parent will be entitled to the tax exemptions for the minor

children.

The parties will [a/ternate / split] the tax exemptions on the minor children.

This provision is not considered part of the property settlement but is being
considered as part of the child support award. The noncustodial parent’s right to a
tax exemption is contingent on the noncustodial parent being no more than two
weeks in arrears on child support.

Child Support

Child support will be paid as set forth in the Uniform Support Order, which
is incorporated by reference.

Spousal Support
Spousal support will be paid as set forth in the Uniform Support Order,

which is incorporated by reference.
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Applicable Law.

The following factors should be considered in determining whether spousal

support should be awarded:
1. The past relations and conduct of the parties.

2. The length of the marriage.
3. The ability of the parties to work.
4. The source of and amount of property awarded to the parties.
5. The age of the parties.
6. The ability of the parties to pay spousal support.
7. 'The present situation of the parties.
8. The needs of the parties.
9. The health of the parties.
10. The prior standard of living of the parties and whether either is responsible

for the support of others.
11. General principles of equity.

McLain v McLain, 108 Mich App 166, 171-172, 310 NW2d 316 (1981); see also
Parrish v Parrish, 138 Mich App 546, 554, 361 NW2d 366 (1984). A party’s
responsibility for the support of others is not limited to legal responsibility. The
overriding concern of the courts is that the award be equitable. Van Tine v Van
Tine, 348 Mich 189, 82 NW2d 486 (1957); Wells v Wells, 330 Mich 448, 47
NW2d 687 (1951).

Findings. I [am / am not] awarding spousal support for the following reasons:

The spousal support is [modifiable / nonmodifiable].

Insurance

The [Plaintiff / Defendant] will be responsible for paying the cost of the other
party’s COBRA insurance coverage for ___ months. The present approximate
monthly cost is $ .

Real Property

I make the following findings as to the net value of the marital assets of the
parties and am dividing the marital property as follows:

Description Value [Name of spouse] | [Name of spouse]

House

Lot
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Personal Property

Description Value [Name of spouse] | [Name of spouse]

I find the following net values and award the disputed personal property as
follows. Any debt or lien is to be paid by the person who is awarded the property
unless otherwise noted.

Debt
The debts of the parties will be paid as follows:

Description Value [Name of spouse] | [Name of spouse]

I find the following property is not marital property:

Miscellaneous Issues
The Judgment must contain all provisions required by statute or court rule.

The Plaintiff must promptly prepare the Judgment and submit it to the
Court.

Dated: [date] [Signature line]
[Name of court] Court Judge
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Form 1.7
Divorce Judgment Provision Checklist

FRIEND OF THE COURT
ORDER APPROVAL/DISAPPROVAL FORM

STATE OF MICHIGAN
[COUNTY] CIRCUIT COURT
FAMILY DIVISION
Date: [date]
[Plaintiff’s name],
Plaintiff
v Case No. [number]-[case-type code]
Friend of the Court Reviewer
[name]
[Defendant’s name],
Defendant.
/

[Attorney’s name] (P[number])
Preparing Attorney
[Address, telephone, email]

The attached proposed Order of Judgment is
__ Approved

__ Not Approved (see below)

__ Approved, but please note:

General Provisions:

1. Each separate subject is not set forth in a separate paragraph with an
appropriate heading. MCR 3.211(A).

Custody Provisions:

___ 2.The provision for custody and written change of address for the child(ren)
is___ omitted ____incomplete. MCR 3.211(C)(2).

3. The provision for domicile is omitted incomplete. MCR
3.211(C)(1). If omitted and the order pertains to a joint custody arrange-
ment, the following statement appears: “A parent whose custody or parent-
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ing time of a child is governed by this order shall not change the legal
residence of the child except in compliance with section 11 of the ‘Child
Custody Act of 1970,1970 PA 91, MCL 722.31.” MCL 722.31(5).

4. The provision for the inalienable rights of the child is omitted. MCL
722.24(1).

Parenting Time Provisions:

5.The parenting time provision is

Support Provisions:

6. The party has failed to complete the appropriate Uniform Order for Child
Support and/or Spousal Support.

Property Provisions:

7. The insurance provision required by MCL 552.101 is omitted. MCR
3.211(B)(1).

8. A determination of the parties’ rights in pension, annuity, and retirement

benefits is omitted. MCL 552.101(3); MCR 3.211(B)(2).

9. A determination of the property rights of the parties is omitted. MCL
552.103; MCR 3.211(B)(3).

10. A provision granting, reserving, or denying spousal support is omitted

(reserved if judgment is silent). MCL 552.13; MCR 3.211(B)(4).
Additional Comments:

Friend of the Court Involvement:

11. The order leaves open issues by referring matters to the Friend of the

Court, but not specifying how or whether an order is to be prepared. Unless
an order allows, the Friend of the Court cannot prepare an order or prepare a
notice of entry of a proposed order. If the investigation concerns support
only, a scheduling conference will be set up to complete the review. In all
other cases, the recommendation will be forwarded to the parties and attor-
neys for further action once it is completed.

12. If the parties wish to opt out of the Friend of the Court system and have
full responsibility for enforcing the judgment, an order allowing opting out

must be granted. MCL 552.505a(2).
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Form 1.8
Qualification of Expert Witness

The following is a list of questions a judge may ask of a proposed expert wit-
ness to determine whether the person is qualified to testify pursuant to MRE 702.

1.

2.
3.
4

10.

Please state your name.
What is your area of expertise?
I show you exhibit [number]. Is this your vitae?

s it a current and accurate retlection of your education, experience, an
Is it t and te reflect f ducation, , and
professional activities?

What are the principles and methods you employed in this case to reach
your conclusions?

In what manner did you apply them?

Can you state in your professional opinion whether the principles and
methods you employed are reliable?

What is that opinion?

Can you state in your professional opinion whether the principles and
methods were reliably applied to the facts in this case to reach your conclu-
sions?

What is that opinion?
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Form 1.9
Friend of the Court Referral to Community Resource (Expert)

STATE OF MICHIGAN
[COUNTY]CIRCUIT COURT
FAMILY DIVISION
[Plaintiff’s name],
Plaintiff,
v Case No. [number]-[case-type code]
Judge [name]
[Defendant’s name],
Defendant.
/

[Attorney’s name] (P[number])
Attorney for Plaintiff
[Address, telephone, email]

[Attorney’s name] (P[number])
Attorney for Defendant
[Address, telephone, email]

Friend of the Court Referral to Community Resource (Expert)
To: [name]

Pursuant to MCL 552.505(1)(g)—(h) and the enclosed order of the Court, you
have been requested to prepare a report and recommendation regarding the fol-
lowing:

___ custody

____ parenting time

__ spousal abuse

__ change of domicile of a minor child

___alcohol/substance abuse

_mental health issue

_____other [describe]

__ Attached to this letter is the legal framework you are to consider.

Attached to this letter is the form your report is to follow.
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Attached to this letter are further instructions or information you are to con-
sider.

When completed, please send copies of your report to this office, the judge,
and counsel for the parties.

Unless otherwise specified in the attached order, the fee for your services will
be shared equally by counsel.

Sincerely,

[Signature line]
Friend of the Court
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Exhibit 1.1
Table of Domestic Relations Referees’ Statutory Authority

A domestic relations referee has the following authority:

* hear motions in a domestic relations matter referred by the court, except
motions pertaining to an increase or decrease in spousal support

* administer oaths, compel the attendance of witnesses and the production of
documents, and examine witnesses and parties

* make a written, signed report, or make a statement of findings on the record,
and submit a recommended order

*  hold hearings as provided for in the Support and Parenting Time Enforce-
ment Act

* accept voluntary acknowledgments of support liability; review and make a
recommendation to the court concerning a stipulated agreement to pay sup-
port

* recommend a default order establishing, modifying, or enforcing a support
obligation in a domestic relations matter.

MCL 552.507. A domestic relations referee may also be authorized by the judge
to whom the case is assigned or the chief judge by administrative order to conduct
settlement conferences and, subject to judicial review, scheduling conferences.

MCR 3.215(B)(3).
A domestic relations referee may hold hearings on a variety of issues, includ-

ing

*  child support

*  spousal support (except for motions to increase or decrease)

*  family support

*  custody

* parenting time

*  paternity

« UIFSA/RURESA

*  objection to income withholding

*  show cause—support

*  show cause—custody

*  show cause—parenting time

*  show cause—other

*  objections to makeup parenting time

*  hearings to set specific parenting time

* bench warrant arraignments
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property settlement

name change

temporary restraining order
emancipation of minors

proofs of final divorce hearings
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Exhibit 1.2

Serving Pro Per Litigants in Divorce Cases

Introduction

When I started practicing law in the late 70’s, working with pro per litigants
appeared to be a “sport” for some circuit judges. These judges clearly wanted to
discourage pro per litigants and seemed to go out of their way to embarrass or
humiliate them. I recall witnessing a circuit judge tell a pro per litigant that the file
was not “in proper order” to allow him to proceed with a pro con. I am not sure if
the file lacked a signed Default, or the Non-Military Affidavit, but when the liti-
gant asked what was missing, the judge stated that he could not give any “legal
advice” as to the necessary paperwork, or some such cryptic message. The litigant
was then shuffled aside by the court officer and the next case was called. The
judge was an otherwise friendly person who often told attorneys, young or old,
what was missing if he felt there was some problem with the paperwork.

Times have changed in my 14 years on the bench. We are seeing more and
more pro per litigants. More forms are available and it is easier for litigants to
access and use them. In some areas, such as Personal Protection Orders, it is antic-
ipated that most of the litigants will be representing themselves.

Tips for Judges
1. Basic Types:

a. Litigants unable to afford an attorney. In addition, in domestic cases,
we now see people who can afford an attorney but are unwilling to
pay that expense because they want to do it themselves. Many of
these people are assisted by others in preparing forms.

b. Grumpy litigants. These self-represented litigants are more often
seen in the civil docket, but they also represent themselves in domes-
tic cases. Many have a grudge against the system or have unrealistic
expectations, e.g., “I should receive 100% of the marital assets because
my spouse had an affair.” Many of these litigants started with attor-
neys who then withdrew because of the client’s attitude.

2. Points to Remember:
*  Most pro per litigants are in the first group.

* It is possible to be in both the first and the second group at the same
time.

*  The first group is much, much easier to deal with.

3. Tip #1—Treat them fairly. Of course, most of you believe that you do treat
pro per litigants fairly. However, it is common practice in many areas of the
state to first call cases in which attorneys are involved and to make the
unrepresented litigants wait until last. Imagine how you would feel if you
were treated this way. The bar will protest if you call matters in the order
they appear on the schedule or in the order the parties have checked in,
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because they do not want to wait while some pro per litigants struggle with
the process.

Possible solutions: To the extent possible, schedule pro per motions for a
different time than attorney motions. Sometimes only one party is repre-
sented by an attorney, so this is not completely possible, but in many
instances, you expect both sides to be unrepresented or you expect an attor-
ney to be involved. Schedule accordingly.

4. Tip #2—Explain your procedure. For example, at a motion hearing where
both parties are unrepresented, tell them what you are going to do. I usually
tell them that I am going to swear them in, allow each of them to make a
statement about the dispute, and then ask each of them questions. I also
explain that I will ask each of them if they want to ask any questions of the
other person. I find out if they have any other witnesses present that they
want to testify. I explain to them that I do not want any interruptions and
that if they have exhibits or documents, they should first show them to the
other side and then give them to the bailiff, who will bring them to me.

5. Tip #3—Explain your order procedure. You have several options:

a. Treat them just like you would an attorney. Tell them to prepare an
order and submit it under the seven-day rule. Take the next file and
call the next case. Be oblivious to expressions of bewilderment and
puzzlement.

b. Do them yourself. Although this would seem like more work, it may
not be. I know this may not be your job, and if you don’t prepare
orders for the attorneys, perhaps you shouldn’t for the self-repre-
sented litigants. However, this will insure that the orders are done
correctly and without delay.

c. Provide blank orders for them to fill out. If you are bothered philo-

sophically by option b, this may be a reasonable compromise.
6. Friend of the Court assistance.

a. Many pro per litigants file motions concerning custody, change of
domicile, support, or parenting time.

b. 75% of these motions can be resolved by the Friend of the Court.
Many of them will be uncontested.

c. Establish a procedure where all pro per motions must first be “heard”
by a Friend of the Court referee or reviewed/mediated by a Friend of
the Court investigator. The Friend of the Court can do an initial
assessment of the case, providing guidelines if necessary, and print
any MiCSES report if needed. If the matter is uncontested, the
Friend of the Court can prepare an order. Some cases will need a
thorough Friend of the Court investigation. The Friend of the Court
can prepare an order for that process.

d. Provide for judicial review of unresolved matters either the same day
or within a week.
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e. Make sure your Friend of the Court internal procedures do not

encourage litigants to file motions instead of trying to work matters
out with the Friend of the Court. In some counties, it is easier to file a
motion and get a hearing date within two weeks than it is to get an
appointment with the Friend of the Court in two weeks. If you tell
someone that it takes a month to get an appointment or three months
to complete an investigation, but that they can file a motion and have
a hearing in 7-10 days, you will have more people filing motions.

7. Review of judgments. When attorneys are involved, most judges sign any

120

proposed divorce judgment that the attorneys agree on and assume that it is
fair under the circumstances. Should you handle this any differently when
one or both of the parties are not represented by counsel?

a. Approach #1-Not my concern. Some judges take a traditional

approach that if a party has been notified and has not appeared or
objected, it is not the judge’s responsibility to review the fairness of
the proposal—that is not our job.

. Approach #2—Accepting responsibility for the fairness of your judg-

ments and orders. Some judges are reluctant to sign judgments that
are unopposed without some simple review of their fairness. Obvi-
ously, the judge is not in a position to conduct a detailed re-evaluation
of every property division, but some judgments stand out as patently
unfair. It is also easier to correct judgments before they are signed
than it is to undo them.

Example 1: 25-year marriage. Husband representing himself.
Wife in default. Judgment provides parties own no real estate, each
party gets the personal property in their possession; each party gets
own life insurance, pensions, and retirement accounts.

On its face, this does not appear to be unfair. However, what if
you ask about employment history and find out the husband has
worked for General Motors for 25 years and the wife had not worked
until last week, when she started working at McDonalds? Should you
have asked the question? What do you do when you know the
answer? The GM pension may be the only valuable asset in this mar-
riage. Should you ask why the wife is not present? Should you require
court staff to call her or notify her by mail? Should you check the Cir-
cuit or District Court records for evidence of domestic violence cases?

Example 2: Same facts as Example 1, except the husband is repre-
sented by an attorney. Do you handle the matter any differently?

Example 3: The judgment states that the wife gets the house and
the husband gets his pension. Should you inquire how much equity
there is in the house and what the possible value of the pension is?

Example 4: You granted the pro con in Example 1 without asking
any questions. One year later, you receive a letter from the ex-wife
who states that she was told by her husband before the divorce that
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she had no right to any of “his” pension. She has now found out that
some of her friends are receiving part of their ex-husbands’ pensions
and wonders if there is any way she can get something now. You

should:

i. Tell her you are no longer in the family division and she should
send her letter to a different judge?

ii. Tell her to talk to an attorney?
iii. Throw away the letter without responding?

Practical suggestion: Do nothing more than a cursory review of any
property settlement where the parties have been married less than 5 years.
Unless something jumps out, like a spousal support provision, almost any-
thing that is submitted will be signed. I do a cursory review if both parties
are represented by counsel, unless I question the fitness or sobriety of one
of the attorneys. However, when parties have been married more than 15
years and one party is unrepresented, I generally make some inquiry to sat-
isfy myself that the terms of the judgment are equitable. A few simple
questions about the value of any pensions and equity in the real estate are
all that is necessary. Although many people really do not have anything to
fight about, I have had many cases where the judgments are clearly inequi-
table. There can be several reasons a party will not oppose an inequitable
property distribution, such as a mistaken understanding about the law,
domestic violence, or embarrassment about infidelity. In these cases, I am
reluctant to grant a pro con unless the other side is in court, and when they
are in court, I suggest to them that they obtain some legal advice before
proceeding.
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Marriage, Annulment, and Separate Maintenance

I. Marriage

A. Requirements for Marriage §2.1

B. Validity of Marriages

1. Foreign Marriages §2.2

Common-Law Marriages §2.3
Same-Sex Marriages §2.4
Secret Marriages; Orders Nunc Pro Tunc §2.5
Presumption of Validity; Retroactive Validation §2.6
6. Persons with Disabilities; Incapacitated Persons §2.7

ik

II. Annulment
A. In General §2.8
B. Procedure §2.9
C. Grounds for Annulment
1. In General §2.10
2. Prior Spouse of a Party; Bigamy §2.11
3. Relationships of Consanguinity and Affinity §2.12
4. Incompetence §2.13
5. Nonage or Being Under the Age of Consent §2.14
6. Fraud and Duress §2.15
7. Venereal Disease §2.16
8. Sterility or Impotence §2.17
9. Other Grounds §2.18
Defenses to Annulment §2.19
Children Born During an Annulled Marriage
1. Legitimacy §2.20
2. Child Custody and Support §2.21
F. Property Division and Spousal Support §2.22
G. Awards of Attorney Fees and Expenses  §2.23

III. Separate Maintenance §2.24

D.
E.

Richard A. Roane contributed to the portion of this chapter discussing same-sex marriage.
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Summary of Marriage, Annulment, and
Separate Maintenance

This is a summary of major principles only, with cross-references to more detailed
discussion in sections of the Benchbook.

Marriage

General rules regarding marriage. §2.1.

For a marriage zaking place in Michigan to be valid, the parties must

not be married already

not be related within the prohibited degree of consanguinity or affinity
be of marriageable age

be capable in law of contracting

enter the marriage without fraud or duress

For requirements for obtaining a license and solemnizing the marriage, see §2.1.

Rules regarding validity. §§2.2-2.7.

Foreign marriages—generally, a marriage valid where contracted (another state or
another country) is valid everywhere.

Same-sex marriages—constitutional and statutory provisions making these mar-
riages invalid in Michigan were held unconstitutional by the U.S. Supreme
Court.

Common-law marriages—not valid in Michigan, unless (1) entered into in
Michigan before January 1, 1957, or (2) legally consummated in a state recogniz-
ing common-law marriages.

The marriage of a minor—full guardians may consent to a ward’s marriage; lim-
ited guardians may not.

Presumptions regarding validity.

Strong presumption favors the validity of a marriage.
Once marriage is shown, it is presumed that the marriage continues.

If a person has been married to two different people, the presumption favors the
validity of the second marriage. This prevails over the presumption of the prior
marriage’s continuity, but may be rebutted by facts conclusively showing the inva-
lidity of the second marriage.

Secret marriages; orders nunc pro tunc. §2.5.

If the judge finds that there is good reason, stated in a verified application, the
judge may issue a marriage license without publicity.
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A judge may marry persons under marriageable age, without publicity, if the
license application is accompanied by the written request of the underage party’s
parents or guardians. If the noncustodial parent has been notified by personal ser-
vice or registered mail at the last known address and fails to object within five
days of receipt of notice, only the custodial parent’s consent is required.

A judge may authorize an order nunc pro tunc regarding the date on the marriage
license.

Annulment

General rules regarding annulment. §§2.8-2.9, §§2.20-2.23.

Annulment is a judicial determination that a valid marriage did not occur.

Annulment dissolves two categories of marriage:

Marriages void ab initio—void from beginning (although not favored, can be
attacked after death of one or both parties)

Voidable marriages—valid until a party brings an action to annul (must be
brought while both parties are living)

Either party may file a petition or complaint for annulment in the family division of

the circuit court in the county where at least one party resides. There are no length-

of-residence requirements.

Children of an annulled marriage:

the children are legitimate (for nonage, incompetence, and bigamy, the children
are the legitimate offspring of the party capable of contracting marriage)

the court provides for the custody and support of the children of an annulled
marriage, regardless of grounds (and while annulment action is pending)

Property awards—same principles as in a divorce.

Attorney fee awards—same principles as in a divorce.

Grounds.

Bigamy. $2.11.

Marriage is void ab initio.

Marriage is bigamous if performed while the prior spouse, from whom no divorce
was granted, was living. (A prior spouse could include a common-law spouse if
the common-law marriage was entered into in Michigan before January 1,1957.)

Marriage prohibited by the relationship of the parties. $2.12.

Marriage is void aé initio if solemnized in Michigan.

Not void if solemnized in a state permitting the marriage or if Michigan resi-
dents go to another state to avoid the Michigan prohibition.

Prohibited relatives—see list in §2.12.
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Incompetence. $2.13.

A marriage solemnized in Michigan while either party was not capable in law of
contracting is void ab initio.

If, at the time of a marriage, a party to the marriage was not capable in law of
contracting, a next friend may bring an action to annul the marriage.

A party to a marriage who is not capable in law of contracting at the time of the
marriage, and who later becomes capable in law of contracting, may bring an
action to annul the marriage. However, the court shall not annul the marriage if
the court finds that the parties cohabited as husband and wife after the party
became capable in law of contracting.

Underage marriages. $2.14.

Age 18 or older—a marriage in Michigan must not be contracted by a person
under 18 years old.

Under age 18—a marriage entered into by an individual under 18 in this state is
void.

Fraud and duress. $2.15.

If consent to marriage is obtained by force or fraud, the marriage is voidable, but not

if the parties voluntarily cohabit after fraud is discovered and before the suit is filed.

Other grounds. $$2.16-2.18.

Inability to have children—an action for annulment must be brought within two years

of the marriage ceremony; the only grounds for annulment are if the inability existed

at the time of marriage, it is incurable, and the party knew of the inability and failed

to disclose it.

Separate Maintenance

Procedure. §2.24.

The action is filed in the same manner and on the same grounds as divorce (same
residency requirements) (see §1.4).

When a judgment of separate maintenance is entered, the parties are still mar-
ried, but the court may divide marital property and order spousal support.

A separate maintenance action will result in a divorce if the defendant files a
counterclaim for divorce and the statutory grounds are met.

If parties’wish to dissolve the marriage through a divorce after a separate mainte-
nance decree is entered, a new action will need to be filed.
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§2.1

I. Marriage

A. Requirements for Marriage

§2.1 For a marriage to be valid in Michigan, the parties must

* not be married already,

* not be related within a prohibited degree of consanguinity or affinity,
*  be of marriageable age,

* be capable in law of contracting, and

* enter the marriage without fraud or duress.

MCL 551.1,552.1, .2.

People who wish to marry must first obtain a license from the clerk in the
county where one of the parties resides. If neither party is a Michigan resident, the
license should be obtained in the county where the marriage will be performed.
MCL 551.101. Note: Same-sex marriage bans, such as the one in MCL 551.1,
were held unconstitutional by the U.S. Supreme Court in Obergefell v Hodges, 576
US 644 (2015).

The county clerk may permit a party applying for a marriage license to submit
the application electronically. However, the required information from the appli-
cation must be printed in the form of an affidavit and signed by a party in the
presence of the county clerk or a deputy clerk. MCL 551.102(1). The application
is a nonpublic record and is exempt from disclosure under the Freedom of Infor-

mation Act. MCL 551.102(4).

Applicants are required to state their ages on the affidavit for a license and
must submit a birth certificate or other proof of age when requested by the county
clerk. MCL 551.103(1). A person making a false statement on the marriage
license application is guilty of perjury. MCL 551.108.

There is a three-day waiting period from the time of application until the
license is issued, although the clerk may waive this requirement. Marriage licenses

are valid for 33 days after the application is made. MCL 551.103a.

A county clerk may not issue a marriage license to an applicant who fails to
sign and file with the county clerk an application for a marriage license that
includes a statement with a check-off box indicating that the applicant has
received the educational materials regarding the transmission and prevention of
both sexually transmitted infection and HIV infection and has been advised of
testing for both sexually transmitted infection and HIV infection. MCL
333.5119(2). If the test results of either marriage license applicant undergoing a
test for HIV or an antibody to HIV indicate that an applicant is HIV infected,
“the physician or a designee of the physician, the physician’s assistant, the certified
nurse midwife, the certified nurse practitioner, or local health officer or a designee
of the local health officer administering the test” must immediately inform both
applicants of the test results and counsel both applicants regarding the modes of
HIV transmission, the potential for HIV transmission to a fetus, and protective
measures. MCL 333.5119(3).
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See MCL 551.7(1) for a list of people authorized to solemnize a marriage. No
particular ceremony is required for the marriage to be valid. The parties must sim-
ply declare, in the presence of the person solemnizing the marriage and at least
two other witnesses, that they take each other as husband and wife. MCL 551.9.
But see §2.4 (discussing same-sex marriage after Obergefel). A marriage per-
formed without two witnesses is still valid since the ceremonial or formal require-

ments are only directory. 1945-1946 OAG No 4370, at 604 (Feb 12, 1946).

A marriage solemnized by a person who professes to be an authorized official
but actually lacks such authority or jurisdiction is valid as long as the parties con-

summating the marriage believe that they are lawfully married. MCL 551.16.

B. Validity of Marriages

1. Foreign Marriages

§2.2 A marriage valid where contracted is valid everywhere. 705 v
Toth, 50 Mich App 150, 152, 212 NW2d 812 (1973); see also Noble v Noble, 299
Mich 565, 300 NW 885 (1941). This includes a marriage solemnized in another
country, even though the marriage would not have been valid had it taken place in
Michigan. 7oth (court upheld validity of marriage of first cousins that occurred in
Hungary and was valid under Hungarian law). However, a marriage that is valid
in another country generally need not be recognized as valid if it is bigamous,
incestuous, or otherwise violates a strong public policy of the forum state. 52 Am

Jur 2d Marriage §§82-84.

A marriage that takes place on Indian territory and that conforms to local

Indian laws or customs is recognized as valid. See 55 CJS Marriage §5 at 555, §12.

2. Common-Law Marriages

§2.3 Common-law marriages are invalid in Michigan as of January
1, 1957. MCL 551.2. The only common-law marriages recognized in Michigan
are those (1) entered into before that date or (2) legally consummated in a state
recognizing them. A common-law marriage is one that does not meet the require-
ments of a formal statutory marriage. Typically, it is an agreement to take each
other as husband and wife, followed by cohabitation for a certain period of time.
See John De Witt Gregory, Peter H. Swisher, & Sheryl L. Wolf, Understanding
Family Law §2.05 (3d ed 2005). See also §2.4 (discussing same-sex marriage after
Obergefell v Hodges, 576 US 644 (2015)). See Michigan Family Law exhibit 1.1
(Hon. Marilyn J. Kelly et al eds, ICLE 8th ed) for a list of states that recognize

common-law marriages.

3. Same-Sex Marriages

§2.4 Today, same-sex marriages are afforded the same legal recogni-
tion and benefits as opposite-sex marriages. Historically, this was not the case.
The U.S. Congress in 1996 enacted the Defense of Marriage Act (DOMA) that
prohibited federal recognition of same-sex marriages if they were to become the
law in the United States. See 1 USC 7; see also 28 USC 1738C (no person acting

under color of state law may deny full faith and credit to any public act, record, or
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judicial proceeding of any other state pertaining to marriage between two individ-
uals on basis of sex, race, ethnicity, or national origin of those individuals). In
2013, the U.S. Supreme Court issued two landmark cases addressing same-sex
marriage. Hollingsworth v Perry, 570 US 693 (2013), addressed California’s voter-
approved Proposition 8 resulting in a restoration of same-sex marriage in that
state. United States v Windsor, 570 US 744 (2013), addressed Section 3 of
DOMA, 1 USC 7, which defined a marriage under federal law as a legal union
between one man and one woman as husband and wife and specified that “spouse”
referred only to a person of the opposite sex who has a husband or a wife. The
court held that Section 3 of DOMA is unconstitutional as a deprivation of the
equal liberty of persons that is protected by the Fifth Amendment. Windsor.

Michigan prohibited same-sex marriage as a result of its voter enacted Michi-
gan Marriage Amendment (MMA), which states:

To secure and preserve the benefits of marriage for our society and for future
generations of children, the union of one man and one woman in marriage shall
be the only agreement recognized as a marriage or similar union for any purpose.

Mich Const 1963 art 1, §25; see also MCL 551.1; Burnett v Burnett (In re Estate of
Burnert), 300 Mich App 489, 834 NW2d 93 (2013) (although same-sex marriage
is precluded under MCL 551.1, trial court had jurisdiction to enter divorce judg-
ment between female plaintiff and defendant who was born male but became
female through gender reassignment surgery during parties’ marriage because
marriage contract was valid under Michigan law at time it was made). Moreover,
since Michigan was a prohibition state, Michigan trial courts, government agen-
cies, and other state organizations were prohibited from recognizing the validity of
same-sex marriages solemnized in jurisdictions where same-sex marriage is

allowed. See MCL 551.272.

The Supreme Court, however, held that the Due Process and Equal Protec-
tion Clauses of the Fourteenth Amendment require states to issue marriage
licenses to same-sex couples on the same terms and conditions as opposite-sex
couples and to recognize lawful same-sex marriages performed in other states.
Marriage is a fundamental right under the Due Process Clause that must be
extended to same-sex couples. The rights of personal choice regarding marriage
and intimate association are inherent in the Due Process Clause’s concept of indi-
vidual autonomy. Moreover, states accord a constellation of benefits to married
couples, including the protection of children and families. Denying those benefits
to same-sex couples abridges their equality and violates the Constitution. Oberge-

fell v Hodges, 576 US 644 (2015).

Obergefell included the appeal of two plaintiffs who had challenged Michigan’s
marriage ban. See DeBoer v Snyder, 973 F Supp 2d 757 (ED Mich 2014) (DeBoer
I) (Michigan’s same-sex marriage ban unconstitutional under the Equal Protection
Clause); DeBoer v Snyder, 772 F3d 388 (6th Cir 2014) (reversed DeBoer I bound
by Baker v Nelson, 409 US 810 (1972); defending states’ definitions of marriage as
between one man and one woman did not violate Equal Protection or Due Pro-
cess clauses).
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Despite the holding in Obergefell, several Michigan statutes still include spe-
cific references to “husband” or “wife” and “mother” or “father,” including the fol-
lowing cited in this chapter: MCL 551.1, .3, .4, .9, 552.1, .34, .36, 700.2801. HB

5192 (2021-2022) and HB 5214 (2021-2022) have been introduced to make these
statutes gender neutral. The legislation is currently pending on both bills.

For more information on same-sex marriage in Michigan and the state of
same-sex marriage nationwide and around the world, see Michigan Family Law ch

2 (Hon. Marilyn J. Kelly et al eds, ICLE 8th ed).

4. Secret Marriages; Orders Nunc Pro Tunc

§2.5 Secret marriages and orders nunc pro tunc are provided for by

MCL 551.201. Secret marriages may occur when a person wants to keep the exact

date of a marriage secret. The judge “may issue, without publicity, a marriage

license to any individual making application, under oath, if there is good reason

expressed in the application and determined to be sufficient by the probate judge.”
MCL 551.201(1).

The judge may authorize an order nunc pro tunc regarding the date on the
marriage license, thus giving effect to the marriage at a date before the actual cer-
emony. MCL 551.201(2); see Baum v Baum, 20 Mich App 68, 173 NW2d 744
(1969). While Baum indicates that the intent of the statute is to protect a child
conceived out of wedlock, a 1983 amendment deleted language regarding the
woman’s being with child.

5. Presumption of Validity; Retroactive Validation

§2.6 A strong presumption exists favoring a marriage’s validity.
Once the celebration of a marriage is shown, the contract of marriage, the capacity
of the parties, and everything necessary to the validity of the marriage are pre-
sumed. Doertch v Folwell Eng’g Co, 252 Mich 76, 233 NW 211 (1930); Mogk v
Stroecker, 243 Mich 668,220 NW 730 (1928) (final divorce decree not entered in
court files; based on equities of controversy, court recognized validity of second
marriage). This presumption includes that the person officiating has the necessary
authority to perform the ceremony. In re Estate of Adams, 362 Mich 624, 107
NW2d 764 (1961); Boyce v McKenna, 211 Mich 204, 214,178 NW 701 (1920).
The presumption of validity is one of the strongest presumptions known and its
strength increases with the lapse of time, the birth of children, and the parties’
acknowledgment of their marriage. See May v Meade, 236 Mich 109, 210 NW
305 (1926); 55 CJS Marriage §52.

Once a marriage has been shown, the presumption is that the marriage con-
tinues. Doerzch. A seven-year absence of one of the parties, however, gives rise to a
presumption of death. Beckwith v Bates, 228 Mich 400, 200 NW 151 (1924);
Heagany v National Union, 143 Mich 186,106 NW 700 (1906).

If a person has been married to two different people, the presumption favors
the validity of the second marriage. In re Williams Estate, 164 Mich App 601, 417
NW2d 556 (1987). The presumption favoring the validity of a second marriage

prevails over the presumption of a prior marriage’s continuity. Weinert v Tallman,
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346 Mich 388, 78 NW2d 141 (1956); Doertch. The presumption favoring the
validity of a second ceremonial marriage may be rebutted by a showing of facts
conclusively establishing the invalidity of the second marriage. Beaudin v Suarez,
365 Mich 534, 113 NW2d 818 (1962); Starr-Pope v Pope (In re Pope Estate), 205
Mich App 174,517 NW2d 281 (1994). See also LeBlanc v Lentini, 82 Mich App
5,266 NW2d 643 (1978), where the Michigan court recognized a California
court’s order nunc pro tunc that changed the date of one of the spouse’s California
divorce to a date before the couple’s marriage.

6. Persons with Disabilities; Incapacitated Persons

§2.7 Marriage is a civil contract and the parties must be capable in
law of contracting. MCL 551.2; May v Leneair, 99 Mich App 209, 297 NW2d
882 (1980). MCL 551.6, which provided that a person was not capable of con-
tracting marriage if they had “been adjudged insane, feeble-minded or an imbecile
by a court of competent jurisdiction,” was repealed in 2001. See 2001 PA 9. For
challenges to the marriage of a person not capable in law of contracting, see §2.13.
Effective July 12,2023, 2023 PA 72 amended the Estates and Protected Individu-
als Code to eliminate the authority of a guardian or limited guardian to consent to
a minor ward’s marriage. See MCL 700.5206, .5215.

II. Annulment
A. In General

§2.8 An annulment is a judicial determination that a valid marriage
never took place. See MCL 552.1-.4. Annulment is the appropriate means of dis-
solving two kinds of marriages—those that are void a4 initio and those that are
voidable. If a marriage is void aé initio, it is deemed never to have taken place since
it was void from the beginning. Theoretically, no legal process is required to dis-
solve a marriage that is void ab initio, although judicial action may have to be
taken to resolve any property disputes; clarify the rights of any children of the
marriage; and prevent any subsequent complications, such as problems with credi-
tors.

In contrast, if a marriage is voidable, it is valid until one of the parties brings
an action to have it annulled. The action must be brought while both parties are
living, and until a court declares the marriage annulled, it is legally binding.

B. Procedure

§2.9 If the validity of a marriage is doubtful, a party may file an
action for annulment or may file an action to affirm the marriage. MCL 552.3-.4.
An action to affirm is not appropriate where neither party doubts or denies the

validity of the marriage. Young v Wehmeier, 369 Mich 110,119 NW2d 642 (1963).

Either party may file a petition or complaint for an annulment in the family
division of the circuit court in the county where at least one of the parties resides.
MCL 552.3. Jurisdiction for annulment, unlike divorce, does not depend on a
specific length of residence. A resident of another state or country may file a peti-
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tion as long as one party to the marriage is a resident of the county where the peti-

tion is filed. Hill v Hill, 354 Mich 475,93 NW2d 157 (1958).

The petition and subsequent proceedings are the same as in a divorce pro-

ceeding. MCL 552.3.

A marriage that is void ab initio can be collaterally or directly attacked even
after the death of one or both parties. Schelbe v Buckenhizer, 338 Mich 601, 61
NW2d 808 (1953). However, the court does not look favorably on annulment
proceedings after the deaths of the parties. Mogk v Stroecker, 243 Mich 668, 671,
220 NW 730 (1928).

C. Grounds for Annulment
1. In General

§2.10 There are two statutes in Michigan setting the grounds that
invalidate a marriage. Under MCL 552.1, the grounds that make a marriage
“absolutely void” are

*  abigamous marriage,
 a marriage prohibited by the relationship of the parties, or
*  a marriage with a person who is not capable in law of contracting.

A marriage is voidable if either of the parties is under the age of consent or

consent was obtained by force or fraud. MCL 552.2.

2. Prior Spouse of a Party; Bigamy

§2.11 A marriage is void ab initio if it is performed while a prior
spouse, from whom no divorce was granted, is still living. MCL 552.1.

When presented with a petition for the annulment of an allegedly bigamous
marriage, the court must determine the validity of the marriage and, on proof that
the marriage is bigamous, declare it void. MCL 552.3; Harris v Harris, 201 Mich
App 65,506 NW2d 3 (1993) (equitable principles of estoppel and clean hands do
not prevent party in void, bigamous marriage from seeking and obtaining annul-
ment).

Even though common-law marriages are no longer valid in Michigan, MCL
551.2, a common-law marriage commenced before January 1, 1957, is valid and
would make a subsequent ceremonial marriage of one of the spouses bigamous.

See generally People v Seaman, 107 Mich 348, 65 NW 203 (1895).

3. Relationships of Consanguinity and Affinity

§2.12 Marriages between parties related within certain degrees of
consanguinity or affinity are prohibited. Consanguinity refers to a blood relation-
ship; affinity refers to the relationship between one spouse and a blood relative of
the other spouse, such as that between a man and his stepdaughter. A marriage
prohibited because of consanguinity or affinity is void if the marriage was solem-
nized in Michigan. MCL 552.1. It is not void if it was solemnized in a state that
permits such marriages and the parties later move to Michigan or if Michigan res-



Marriage, Annulment, and Separate Maintenance §2.14

idents go to another state to avoid the Michigan prohibition. In re Miller’s Estate,
239 Mich 455, 214 NW 428 (1927) (first cousins married in Kentucky); see also

Toth v Toth, 50 Mich App 150,212 NW2d 812 (1973) (first cousins validly mar-
ried in Hungary).

Under MCL 551.3, a man may not marry his

mother, sister, grandmother, daughter, granddaughter, stepmother, grandfather’s
wife, son’s wife, grandson’s wife, wife’s mother, wife’s grandmother, wife’s daugh-
ter, wife’s granddaughter, brother’s daughter, sister’s daughter, father’s sister,
mother’s sister, or cousin of the first degree, or another man.

Under MCL 551.4, a woman may not marry her

father, brother, grandfather, son, grandson, stepfather, grandmother’s husband,
daughter’s husband, granddaughter’s husband, husband’s father, husband’s
grandfather, husband’s son, husband’s grandson, brother’s son, sister’s son,
father’s brother, mother’s brother, or cousin of the first degree, or another
woman.

But see §2.4 (discussing same-sex marriage after Obergefell v Hodges, 576 US 644
(2015)).

4. Incompetence

§2.13 If solemnized in Michigan, a marriage that is prohibited by
law because either party was not capable in law of contracting at the time of sol-
emnization is absolutely void. The issue of such a marriage is legitimate. MCL
552.1. A court-appointed next friend may bring an action to annul the marriage
on grounds that a party was not capable in law of contracting. MCL 552.35. A
party who, at the time of the marriage, was not capable in law of contracting and
who later becomes capable in law of contracting, may bring an action to annul the
marriage. The court shall not, however, annul the marriage if the court finds that
the parties cohabited as husband and wife after the party became capable in law of
contracting. MCL 552.36. But see §2.4 (discussing same-sex marriage after
Obergefell v Hodges, 576 US 644 (2015)).

References in these statutes to the marriage of a person who is “insane,” an
“idiot,” or a “lunatic” were replaced in 2001 with references to the marriage of a
person who is “not capable in law of contracting” at the time of marriage. See 2001

PA 107.

5. Nonage or Being Under the Age of Consent

§2.14 18 or older. In Michigan, a person who is 18 years of age or
older is capable by law of contracting marriage. MCL 551.103.

Under 18 years old. A marriage in Michigan must not be contracted by a per-
son under 18 years old. MCL 551.51, amended by 2023 PA 71 (eff. Sept 19, 2023).
A marriage entered into by an individual under 18 in this state is void. Id. Note:
The section applies to a marriage entered into on or after the effective dates of the

amendatory acts 2023 PA 71 (eff. Sept 19, 2023) and 2023 PA 76 (eff. July 12,
2023).
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An action to annul a marriage on the ground that one of the parties was under
the age of legal consent may be brought by the parent or guardian entitled to the
custody of the minor or by the next of friend of the minor. MCL 552.34, amended
by 2023 PA 76 (eff. July 12, 2023). However, the marriage will not be annulled on
the application of a party who was of the age of legal consent at the time of the
marriage. Id. But see §2.4 (discussing same-sex marriage after Obergefell v Hodges,
576 US 644 (2015)).

6. Fraud and Duress

§2.15 If consent to marriage is obtained by force or fraud, the mar-
riage is void. MCL 552.2. However, an annulment based on this claim will be
denied if it appears that the parties cohabited voluntarily after the fraud was dis-
covered but before the suit was commenced. MCL 552.37. A complaint for
annulment based on fraud can be brought only by one of the parties to the mar-
riage; third parties have no standing to bring such an action. Estate of Mullin v

Duenas, 296 Mich App 268, 818 NW2d 465 (2012).

The fraud necessary to vitiate the marriage contract must relate to an essential
element of the contract, be of a nature wholly subversive to the true essence of the
relationship, affect the free conduct of the wronged party, and be clearly estab-
lished. Yanoff v Yanoff; 237 Mich 383,211 NW 735 (1927).

Fraud in obtaining consent was found in the following situations:

*  The marriage was induced by fraud on defendant’s part, for the purpose of
defendant’s emigrating to the United States. Stojcevska v Anic, No 210144
(Mich Ct App Jan 11, 2000) (unpublished).

* A wife induced her husband to marry her by fraudulently claiming that he
was the father of her child. Yager v Yager, 313 Mich 300, 21 NW2d 138
(1946); Gard v Gard, 204 Mich 255,169 NW 908 (1918); Sissung v Sissung,
65 Mich 168,31 NW 770 (1887).

* A wife entered the marriage knowing that she was barren and incapable of
conceiving and bearing children and did not disclose this fact to her hus-
band. Stegienko v Stegienko, 295 Mich 530,295 NW 252 (1940).

*  One party was placed under the influence of alcohol or drugs so that free will
was destroyed. Gillett v Gillett, 78 Mich 184,43 NW 1101 (1889).

* A young man was threatened with prison unless he married a woman who
had brought bastardy charges against him. Smith v Smith, 51 Mich 607, 17
NW 76 (1883).

Premarital unchastity alone is not sufficient to show fraud, even if the wife
might have deliberately lied about her virtue. Leavitt v Leavitt, 13 Mich 452
(1865). In Hess v Pettigrew, 261 Mich 618, 247 NW 90 (1933), the concealment
of a prior marriage was not fraud after the parties lived together for nine years in a
common-law marriage.
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7. Venereal Disease
§2.16 Before May 29, 2001, a person who had communicable syphi-

lis or gonorrhea was incapable of contracting marriage and was guilty of a felony if

the person entered into marriage. MCL 551.6. This provision has been repealed.
See 2001 PA 9.

8. Sterility or Impotence

§2.17 A marriage in which one of the parties has a physical incapac-
ity to have children is valid until the wronged party seeks a judicial decree annul-
ling it. An action for an annulment under this ground must be brought within two
years from the date of the marriage ceremony. MCL 552.39. The inability must

have existed at the time of the marriage and be incurable.

The inability to conceive or bear children is not in itself grounds for an annul-
ment, unless the party knew of the incapacity before the marriage and failed to

disclose it. Stegienko v Stegienko, 295 Mich 530,295 NW 252 (1940).

9. Other Grounds

§2.18 An annulment has been granted when there was a concealed
intent at the time of the marriage not to have sexual intercourse. Stegienko v Ste-

gienko, 295 Mich 530,295 NW 252 (1940).

Fraudulent and deliberate concealment of homosexuality has been found to be
grounds for an annulment. Sampson v Sampson, 332 Mich 214, 50 NW2d 764
(1952).

A number of American Law Reports annotations have addressed issues that
may affect the validity of a marriage. See, e.g., A. Della Porta, Annotation, Validity
of Marriage as Affected by Intention of the Parties That 1t Should Be Only a Matter of
Form or Jest, 14 ALR2d 624; David B. Perlmutter, Annotation, Incapacity for Sex-
ual Intercourse as Ground for Annulment, 52 ALR3d 589; T. C. Williams, Annota-
tion, Avoidance of Procreation of Children as Ground for Divorce or Annulment of
Marriage, 4 ALR2d 227.

D. Defenses to Annulment

§2.19 As mentioned above, some of the specific grounds for annul-
ment also provide their own defenses if the parties continue to live together after
the problem is discovered or resolved. See MCL 552.2 (nonage); MCL 552.37
(fraud and duress).

As a general principle, the complaining party is denied relief if the party has
voluntarily cohabited after learning of the impediment to or the illegality of the
marriage. Sampson v Sampson, 332 Mich 214, 50 NW2d 764 (1952). To preserve
the right to an annulment, the injured party must leave the marital relationship
promptly after discovering the truth. Relief is not barred if the injured party con-

tinues to cohabit after relying on a spouse’s statements that a former spouse has
died. Boyce v McKenna,211 Mich 204,178 NW 701 (1920).
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E. Children Born During an Annulled Marriage
1. Legitimacy

§2.20 In general, children born of any marriage, whether void ab ini-

tio or not, are deemed to be legitimate. MCL 552.1, .29.

Nonage or incompetence. Children born of a marriage that is dissolved
because of a party’s nonage or because a party was not otherwise capable of con-
tracting are considered to be the legitimate children of the party who was capable
of contracting when the marriage was solemnized. MCL 552.30.

Bigamy. Children born of a bigamous marriage, which was entered into in
good faith, are the legitimate issue of the spouse who was legally capable of mar-

rying at the time of the marriage. MCL 552.31.

2. Child Custody and Support
§2.21 The court will provide for the custody and support of the chil-

dren of an annulled marriage regardless of the grounds on which an annulment is
sought. MCL 552.16; Gallison v Gallison, 5 Mich App 460, 146 NW2d 812
(1966).

While an annulment action is pending, a court may enter orders concerning
the care, custody, and support of any minor children. MCL 552.15(1). See chap-
ters 3 and 5 for further discussion of child custody and support.

When a marriage is annulled for force or fraud, custody of the children must
be awarded to the innocent parent and support may be awarded from the guilty

party’s estate and property. MCL 552.38.
Under both MCL 552.15 and 552.16, orders concerning the support of the

parties’ children are enforceable under the Support and Parenting Time Enforce-
ment Act, MCL 552.601 et seq. See §§5.38-5.52 for a discussion of child support

enforcement.

F. Property Division and Spousal Support
§2.22 MCL 552.19, which provides for property division in a

divorce, also applies to an annulment. The few cases specifically concerning an
annulled marriage confirm the use of the same basic principles. The property
award must be just and reasonable under all the circumstances. Mixon v Mixon, 51
Mich App 696,216 NW2d 625 (1974). The court may restore to each party all or
part of the property that was brought to the marriage. If the marriage has lasted
for some time, the court attempts to make an equitable distribution of the prop-
erty based on the contribution of each party to the marriage. Walker v Walker, 330

Mich 332,47 NW2d 633 (1951).
In Stevenson v Detroit, 42 Mich App 294,201 NW2d 688 (1972), a situation

involving a bigamous marriage, a putative widow was held to be entitled to survi-
vor benefits from the deceased’s employer where she had entered the marriage in
good faith and was unaware of a prior undissolved marriage.
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Permanent spousal support is not generally granted in annulment actions,
unless there is a statute providing otherwise. John S. Herbrand, Annotation, Righ#
to Allowance of Permanent Alimony in Connection with Decree of Annulment, 81
ALR3d 281. Michigan has no such provision. MCL 552.23 provides for spousal

support only on the entry of a judgment of divorce or separate maintenance.

G. Awards of Attorney Fees and Expenses

§2.23 A party who requests attorney fees and expenses must allege
facts sufficient to show that the party is unable to bear the expense of the action,
including the expense of engaging in discovery appropriate for the matter, and
that the other party is able to pay. MCR 3.206(D)(2)(a). Alternatively, a party
who requests attorney fees and expenses must allege facts sufficient to show that
the fees and expenses were incurred because the other party was able to comply
with a previous court order but refused. MCR 3.206(D)(2)(b). This rule applies to
annulment actions. MCR 3.201(A)(1).

See also MCL 552.13, which provides for an award of sums necessary for a
spouse to pursue the action. While this statute does not specifically mention
annulment actions, the court in Mixon v Mixon, 51 Mich App 696, 216 NW2d
625 (1974), an annulment case, considered awarding attorney fees but denied
them on the ground that the wife, who earned more than the husband, did not
need them to proceed with her action.

II1. Separate Maintenance

§2.24 Married persons may request separate maintenance because
the parties have a religious objection to divorce, or want to stay married for other
reasons. Separate maintenance may allow both parties to have continued health
care coverage, but some employers and health insurance providers treat an action
for separate maintenance as a triggering event disqualifying a nonemployee spouse
from continued health insurance coverage. This is not uniformly applied by either
employers or health insurance providers.

An action for separate maintenance is filed in the same manner and on the
same grounds as a divorce. MCL 552.7. Either the plaintift or the defendant must
have resided in the state for at least 180 days and in the county of filing for at least
10 days immediately preceding the filing of the complaint. MCL 552.7(1), .9(1).
Both of these residency requirements are jurisdictional and must be met on the
date of filing. If the requirements are not met, the action may be dismissed or the
judgment set aside. Lewis v Lewis, 153 Mich App 164,395 NW2d 44 (1986) (cir-
cuit court lacks jurisdiction in separate maintenance action if neither party met
residency requirement before filing). See chapter 1 for a complete discussion of
the procedural requirements for a divorce.

When the matter is concluded, the parties are still technically married, but
the marital property may be divided, MCL 552.19, and the court may order sup-
port for a spouse who requires it, MCL 552.23(1).

A separate maintenance action will result in a divorce judgment if the defen-
dant files a counterclaim for divorce and the statutory grounds are established.
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MCL 552.7(4)(b). If a party wishes to divorce after a final judgment has been
issued in a separate maintenance action, the party should file an entirely new cause
of action. Although many issues will already have been decided and are enforce-
able under the judgment, any remaining issues like dissolution of the marriage
should occur under the new action.

In Kresnak v Kresnak, 190 Mich App 643, 476 NW2d 650 (1991), even
though the husband died before the entry of the