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irmative	Defense	Under	§	8	Flowchart1
 flowchart outlines the process in response to a defendant’s claim under § 8 of the Michigan Medica
MA) as set out in People v Hartwick, 498 Mich 192 (2015), and People v Bylsma (On Remand), 315 Mich

higan Judicial Institute’s Controlled Substances Benchbook, Chapter 8, for more information on the MM

1Note that the § 8 affirmative defense is only applicable to criminal proceedings. Varela v Spanski, 329 Mich App 58, 73 (2019).

e defendant must 
ve for dismissal 
er § 8 before trial, 
 must allege facts 
t would entitle him 
her to relief if 
ven. An evidentiary 
ring must be held on 
 defendant’s motion. 
e defendant bears the 
den or proving each 
ment of the defense 
a preponderance of 
 evidence.

Does the defendant qualify as 
a patient of a single primary 
caregiver or a primary care-
giver of no more than 5 quali-
fying patients, as those terms 
are defined and limited under 
the MMMA?

Did the defendant present 
prima facie
evidence of a bona fide 
physician-patient
relationship?

id the defendant prove medical 
e? (Patients must prove own use; 
imary caregivers must prove own 
e and patient’s use)

Did a physician assess 
the defendant’s
medical history and 
current condition?

Did the defendant
possess only a 
reasonably
necessary amount 
of marijuana? 

Did a physician find 
the defendant has a 
debilitating medical
condition and will 
benefit from medical 
use of marijuana?

If no, the defend
defense.

If yes, but quest
the defendant ma
defense to the fa

If yes and there a
material fact re
defendant is enti

The def
cannot 
§ 8 defe

The defendant 
cannot raise a 
§ 8 defense.

The defendant 
cannot raise a 
§ 8 defense.

No

Yes

No

Yes

No

No

Yes

Yes

The defendant 
cannot raise a § 8 
defense.

No

Yes

https://www.courts.michigan.gov/4a4b91/siteassets/publications/benchbooks/csbb/csbbresponsivehtml5.zip/index.html#t=CSBB%2FCover_and_Acknowledgments%2FCover_and_Acknowledgments-.htm
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