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Criminal Background Check for Existing FOC Employees

Purpose

This court policy implements the state contractual mandate for a plan to conduct criminal history background checks for existing employees of the Friend of the Court office funded in whole or in part by the cooperative reimbursement contract (CRP). It also provides factors to consider as criminal history background checks are conducted for existing employees.

[NAME COURT] intends to provide basic safeguards in making a safe environment for all who use or provide Friend of the Court services, as well as maintain the integrity of the judiciary through this policy.

Scope

This policy includes all current employees of the Friend of the Court (FOC) office who were employed with the FOC office as of October 1, 2008, as well as any subcontractors, subcontractor employees, and volunteers regardless of date of hire.  This policy only applies to positions funded in whole or in part by the CRP.

The term “existing employees” is used throughout this document, and includes only those currently-employed direct employees for the FOC office who were working for the FOC as of October 1, 2008, and any volunteers, regardless of the volunteer’s start date.  The term is further limited only to those individuals currently working in positions funded in whole or in part by the CRP.

The term “vendor” is used in place of “subcontractors and subcontracted employees” throughout the rest of this document. Use of this term is for convenience, and does not mean any group of individuals different than those specified in the CRP. A “vendor employee” is an employee who works for the vendor.
General Requirements.

The CRP between the state and the court requires the court to submit a plan no later than September 30, 2009, to the Office of Child Support that includes a description of how the office will implement criminal history background checks on existing employees and a timeline when this process will be completed.  

[Choose the appropriate response or write in your court’s response in order to comply with the Model Policy.]
COUNTY/ COURTS WITH AN EXISTING POLICY ON CRIMINAL BACKGROUND CHECKS 

[  ]
The [COUNTY/COURT] has an existing policy that meets or exceeds the requirements described in Administrative Memorandum 2009-xx, which includes employees, vendors and volunteers.  The Office of Child Support has been provided a copy of that policy, and no further action in relation to employee criminal history background checks is necessary.

[Note: If the option above is selected, the rest of this plan is irrelevant]

EXISTING EMPLOYEES REPRESENTED BY A COLLECTIVE BARGAINING UNIT (UNION)
[  ]
The [COUNTY/COURT] does not have a policy for conducting background checks on existing employees represented by a collective bargaining unit.  Therefore, the county/court is providing a written policy and timeline for completing the Internet Criminal History Access Tool (ICHAT) and DHS Central Registry (CR) check for all existing union employees.

1. The court is under union contract with certain existing employees.  The existing union contract is scheduled to be renegotiated on or before the date indicated on the table below.  As part of the renegotiation process, the union contract will include a mandatory clause that all existing employees will be subject to a criminal history background check.

The court is under union contract for the following positions:
	Association/union/

collective bargaining unit
	Positions Represented
	Contract Expires 

MM/DD/CCYY
	Renegotiation Date MM/DD/CCYY
	Employees work with Children (C), Public (P), Both (B) or Neither (N)

	
	
	
	
	C  P  B  N

	
	
	
	
	C  P  B  N

	
	
	
	
	C  P  B  N

	
	
	
	
	C  P  B  N

	
	
	
	
	C  P  B  N


As the court modifies these union contracts to comply with the CRP requirements for a criminal history background check, OCS will be provided a copy of the proposed contract to ensure compliance with the terms of the CRP. 

2. The court has determined that existing employees under union contract in the positions listed below work with the public or have access to client information, but do not work directly with children and are not subject to the CR check.  As such, existing employees in the following positions are subject only to an ICHAT background check:  

_________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

The court has determined that the employees in the positions listed below work with children.  Existing employees in the following positions will be subject to both an ICHAT check and a CR check:

_________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Existing employees in any position not listed in the above two paragraphs do not work with children, do not work with the public, and do not have access to client information, and therefore are not subject to an ICHAT or CR check.

a. Within __ days after the contract is renegotiated, the court will require the existing union employees in positions that work with children to provide authorization and identification, as specified by MCL 722.627j(3), to allow FOC staff to conduct a CR search. The FOC staff will promptly conduct the CR search after receiving the authorization and identification.
b. The court will conduct an ICHAT check on all individuals in appropriate positions within __ days after the contract is renegotiated.
EXISTING EMPLOYEES NOT REPRESENTED BY A UNION, AND VOLUNTEERS
[  ]
The [COUNTY/COURT] will begin obtaining background checks for existing employees not represented by a union and volunteers  no later than September 30, 2009  and plans to complete criminal history background checks on all existing non-union employees and volunteers no later than [MONTH DAY, YEAR].
The court has determined that existing direct employees not under union contract in the following positions listed below work with the public or have access to client information, but do not work directly with children and are not subject to the CR check.  Existing direct employees and volunteers in these positions are subject to an ICHAT background check only:  

_________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

The court has determined that employees in the positions listed below work with children and need the CR check in addition to the ICHAT check:

_________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________

Employees and volunteers in any position not listed in the above two paragraphs do not work with children, do not work with the public, and do not have access to client information, and therefore are not subject to an ICHAT or CR check.

a. Within __ days after the policy start date, the court will request the existing employees to provide authorization and identification, as specified by MCL 722.627j(3), to allow the FOC staff to conduct a CR search. The FOC staff will promptly conduct the CR search after receiving the authorization and identification.
b. The ICHAT background check will be conducted within __ days of the policy start date.

 VENDOR STAFF
[  ]
The [COUNTY/COURT] does not have an existing policy for vendor staff.  Therefore the [COUNTY/COURT] is providing a written policy and timeline for completion of the ICHAT and CR check for all existing vendor staff as well as to establish an ongoing policy for vendor staff hired after this plan becomes effective.

1. The court is under contract with vendors funded in whole or in part by the CRP.  The contract is scheduled to be renegotiated on or before the date indicated on the table below.  As part of the renegotiation process, the contract will include a mandatory clause that all existing and newly hired vendor staff will be subject to a criminal history background check (if the vendor staff will work directly with clients or have access to client information) and a CR check (if the vendor staff work directly with children) and documentation of such checks will be provided to the county/court by the vendor.

The court is under contract with the following vendors: 

	Name of Company
	Service Provided
	Contract Expires 

MM/DD/CCYY
	Renegotiation Date MM/DD/CCYY
	Employees work with Children (C), Public (P), Both (B) or Neither (N)

	
	
	
	
	C  P  B  N

	
	
	
	
	C  P  B  N

	
	
	
	
	C  P  B  N

	
	
	
	
	C  P  B  N

	
	
	
	
	C  P  B  N


As the court modifies these contracts to comply with the CRP requirements for a criminal history background check, OCS will be provided a copy of the proposed contract to ensure compliance with the terms of the CRP. 

For vendor staff working with children, the county/court will ask the vendor to have the employee submit authorization and identification, as specified by MCL 722.627j(3), to allow the FOC to conduct a CR search within 15 days after the contract is renegotiated.  If the vendor staff member refuses, the county/court will require the vendor to replace the employee with another employee willing to provide the CR background check. The FOC will promptly conduct the CR search after receiving the authorization and identification.
ACTIONS TAKEN ON RESPONSE RECORD
CR & ICHAT REVIEWS

1. Negative response record.

A negative response record indicates that the name of the existing employee or vendor employee was not found in the source’s database.  [NAME OF COUNTY/COURT] relies on this information, and no other research of the existing employee’s or vendor employee’s criminal history will be made.  A copy of the ICHAT report will be printed out and placed in the employee’s personnel file for auditing purposes.

2. Positive response record.
A positive response record indicates that the name of the existing employee or vendor employee was found in the source’s database.  The background check for individuals with a positive response record will be conducted as follows:

[NAME OF COUNTY/COURT] will allow an existing employee or vendor employee to explain or otherwise refute the positive response records.  The method that [COUNTY/COURT] provides for the existing employee to refute includes: 
a. Informing the existing employee of positive response record.  
b. Verifying information through other means, as necessary.  If the existing employee or vendor employee refutes or explains the positive response record, the department manager will conduct independent research to validate the positive response record in conjunction with the existing employee’s refutation or explanation.

3. Considering information.
The employee’s manager will, in consultation with the FOC and Chief Circuit Court Judge (as appropriate), make a decision as to what (if any) action should be taken after examining a number of factors.  The employee’s union representative (if represented), or a human resources staff member with labor relations experience will be allowed input into the decision.  For vendor employees, the FOC and the chief circuit court judge will make the determination based on input from the vendor and any FOC employee who otherwise supervises the work of the vendor employee. The office management will look at each factor, and give it the appropriate weight based on all the circumstances.  These factors include:

a. Accuracy of the refuted information provided.  Was the existing employee or vendor employee able to successfully refute or explain the positive response record?

b. Prior disclosure of information.  Did the existing employee or vendor employee disclose this information, if such an inquiry was made prior to conducting the background check?

c. Relation to position held.  Do the facts and circumstances that resulted in the positive response record substantially relate to the work that the existing employee or vendor employee currently holds?
d. Length of time since reported offense.  Did the offense occur recently?  Has the incident been repeated since then? Has the employee committed other offenses or is this the only record?

e. Nature of the offense.  Was the offense directed against co-workers, supervisors, customers, or anyone else the existing employee or vendor employee had a duty to serve or protect?  Was the offense a felony or misdemeanor?  Was the offense a violent crime or nonviolent crime?

f. Public Trust.  Will the public’s trust in the judicial branch be diminished by retaining this existing employee or vendor employee?

4. Options.
The employee’s or vendor employee’s manager will make a decision regarding the appropriate steps to take following the receipt of the positive response record.  Steps may include (but are not limited to) the following options:

a. Do nothing, if the existing employee or vendor employee was able to show a mistake of fact or otherwise refute the positive response record;

b. Offer counseling to the employee or suggest counseling for the vendor employee, if the positive response records were the result of substance abuse;

c. Issue a verbal warning indicating that repeated arrests or convictions may result in further action;

d. Issue a written warning indicating that repeated arrests or convictions may result in further action;

e. Impose disciplinary action, including a reduction in pay, or a forced paid or unpaid leave;

f. Increase supervision of the existing employee or vendor employee in day-to-day work;

g. Transfer the existing employee or vendor employee to a position that will provide little to no opportunity for the existing employee to repeat the offense;

h. Transfer the existing employee or vendor employee to a position within the court not funded in whole or in part by the CRP;

i. Suspend of the existing employee or ask the vendor to replace the employee for a certain period of time (with or without pay); or

j. Terminate of the existing employee.

5. Communicating the Decision.
The employee or vendor will be informed of the impact of the positive response record through the following means:

____________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________________
6. Storing the Response Record.

All documents generated through the background check for existing employees and vendors are retained as a part of the employment record for the individual.  

