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SHAW V CITY OF ECORSE 1

SHAW v CITY OF ECORSE

Docket Nos. 279997 and 280693. Submitted March 11, 2009, at Detroit.
Decided March 19, 2009, at 9:00 a.m.

Robert Shaw brought an action in the Wayne Circuit Court against
the city of Ecorse, alleging age discrimination and breach of
contract as a result of his removal from employment as the chief of
police. John Bedo, after being added as a coplaintiff, brought a
claim under the Whistleblowers’ Protection Act (WPA), MCL
15.361 et seq., alleging that he was demoted from the rank of
captain in the fire department and faced other disciplinary actions
after he testified under subpoena on behalf of a former fire chief
who brought an action against the defendant for racial discrimi-
nation and breach of contract. The court, Gershwin A. Drain, J.,
granted summary disposition in favor of the defendant regarding
Bedo’s claim. A jury returned a verdict in favor of Shaw, and the
court, after denying the defendant’s motion for a new trial or
remittitur, entered a judgment for Shaw. Both Bedo and the
defendant appealed, and their appeals were consolidated.

The Court of Appeals held:

1. The trial court erred in granting the defendant’s motion for
summary disposition of Bedo’s WPA claim. The trial court erred in
determining that Bedo was not engaged in activity protected under
the WPA when he testified under subpoena at a court proceeding.
Neither MCL 15.362 nor the interpretation of that statute in
Henry v Detroit, 234 Mich App 405 (1999), requires a type 2
whistleblower (e.g., an employee who is requested by a public body
to participate in a court action) to report or testify regarding a
violation or suspected violation of a law, regulation, or rule in order
to be protected by the WPA. A material question of fact exists
regarding whether there is a causal connection between the
protected activity and the adverse employment action and, there-
fore, summary disposition was erroneously granted in favor of the
defendant. That order must be reversed and the case involving
Bedo must be remanded for further proceedings.

2. The evidence supports the amount of the jury’s award of

noneconomic damages in favor of Shaw. The trial court did not err
by denying the motion for remittitur with regard to the award.
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3. The jury’s interpretation of the relevant contract language
was reasonable in light of the evidence presented by Shaw.
Remittitur of the jury’s award of pension benefits to Shaw was not
warranted.

4. The testimonies of two individuals who sought employment
as the deputy chief of police and that indicated that their age was
a determining factor in the decision to not employ them was not
unfairly prejudicial or misleading. The trial court did not abuse its
discretion by admitting the testimony.

Order granting summary disposition of Bedo’s claim in favor of
the defendant reversed and case remanded for further proceed-
ings; order granting judgment in favor of Shaw and denying
motion for a new trial or remittitur affirmed.

MASTER AND SERVANT — WHISTLEBLOWERS' PROTECTION ACT.

The Whistleblowers’ Protection Act provides protection for two types of
whistleblowers, first, those who report, or are about to report,
violations of a law, regulation, or rule of a public body, and, second,
those who are requested by a public body to participate in an
investigation held by that public body or in a court action; the second
type of whistleblower is not required to report or testify regarding a
violation or suspected violation of a law, regulation, or rule in order to
be protected by the provisions of the act (MCL 15.362).

Amos E. Williams and Thomas E. Kuhn for the
plaintiffs.

Cummings, McClorey, Davis & Acho, PLC (by Ethan
Vinson and Joseph Nimako), for the defendant.

Before: DONOFRIO, PdJ., and K. F. KELLY and BECKERING,
Jd.

PER CURIAM. These consolidated appeals arise out of
plaintiffs’ claims of adverse employment actions. In
Docket No. 279997, plaintiff John Bedo appeals by leave
granted the trial court order granting defendant, city of
Ecorse, summary disposition with regard to his claim
under the Whistleblowers’ Protection Act (WPA), MCL
15.361 et seq. In Docket No. 280693, defendant appeals
as of right the jury verdict in favor of plaintiff Robert
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Shaw on his claims of age discrimination and breach of
contract and the trial court’s order denying its motion
for a new trial or remittitur. In Docket No. 279997, we
reverse and remand for further proceedings. In Docket
No. 280693, we affirm.

I. FACTUAL BACKGROUND

A. FACTS IN DOCKET NO. 279997

Bedo worked for the city of Ecorse Fire Department
from 1973 to 2006. In the 1990s, he was promoted to
fire captain, and in 2003 and 2004 he temporarily
served as fire chief. In mid-2004, he returned to his
position as fire captain. On June 9, 2006, Fire Chief
Ronald French issued a command reducing the number
of firefighters required to be on duty. Later that day,
Bedo objected to the command in a department report,
stating, “Per your Directive dated 6/9/06, I believe both
Mayor Salisbury and Interim Chief French [have] jeop-
ardized our Citizens’ and Firefighters’ safety. In the
event of either the Citizens’, Firefighters’, or my injury
or death, caused by these actions, I will hold you both
responsible.”

On June 13, 2006, Bedo testified in a case initiated by
former Fire Chief Ronald Lammers against defendant
in which racial discrimination and breach of contract
were alleged. Both Bedo and Fire Captain Arthur An-
dring were subpoenaed to testify on behalf of Lammers.
On June 20, 2006, the jury returned a verdict in favor of
Lammers and awarded him $600,000. According to
Bedo and Andring, immediately after the trial, Fire
Chief French and the former president of the firefight-
ers’ union told them that they were “in trouble” and
that defendant would “go after them” because of their
testimonies in the Lammers case.



4 283 MICH APP 1 [Mar

On June 23, 2006, Mayor Larry Salisbury filed depart-
mental charges against Bedo, including: (1) conduct un-
becoming an officer; (2) insubordination; (3) failing to
follow a chain of command; (4) dissuading firefighters
from performing their duties; and (5) criticism/ridicule.
Police Chief George Anthony conducted disciplinary hear-
ings on the charges on June 30, 2006, July 6, 2006, and
July 14, 2006. The evidence presented at the hearings
focused on the department report Bedo had submitted to
Fire Chief French, but a substantial portion of the evi-
dence suggested that Bedo was responsible for the death
of a firefighter in the early 1990s.

According to Bedo, he was “forced to retire” in late
July 2006 because of the “stress created by the
mayor’s actions after [he] testified for the Plaintiff
against the City of Ecorse in [the] Lammers trial.”
Defendant denied Bedo’s requests for a “cash out,”
his pension, and to transfer pension plans. On July
21, 2006, Bedo filed suit against defendant, raising a
claim under the WPA. Bedo claimed that defendant
brought the departmental charges against him, sub-
jected him to the disciplinary hearings, forced him to
retire, and withheld his benefits because of his testi-
mony at the Lammers trial.

On August 15, 2006, Police Chief Anthony submitted
his findings to Mayor Salisbury. On the basis of the
evidence presented at the disciplinary hearings, he
upheld four out of the five charges filed against Bedo
and issued this decision: “Captain John Bedo should not
be assigned to any command or supervisory level posi-
tion. I direct that Captain John Bedo be immediately
demoted from the rank of captain to firefighter. In
addition, I further direct that Captain Bedo undergo a
physical and psychological examination to determine
his continued fitness for duty.”
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B. FACTS IN DOCKET NO. 280693

Shaw was born on March 18, 1938. He worked for the
city of Ecorse Police Department from 1968 to 2004. He
became deputy chief in 1999. In 2001, when Shaw was
63 years old, defendant appointed him as police chief. In
June 2004, John Clark, an attorney working on a
contractual basis for defendant, sent a letter to Mayor
Salisbury and the city council stating that under the
city charter, “[alny Fireman or Policeman who attains
the age of sixty (60) years shall be retired and pensioned
as herein provided,” that pursuant to that provision,
Shaw should be “considered retired effective immedi-
ately,” and that any further contractual relationship
with Shaw would be in violation of the charter. Shaw
responded to the letter, stating that he had no intention
of retiring as police chief before August 2005 and that
he disagreed with Clark’s reading of the charter. Shaw
explained, “Mr. Clark’s opinion ignores the fact that
you hired me [on a contractual basis] when I was over
age 60. I believe that I will have claims against the City
if I am wrongfully removed from my position.”

On August 2, 2004, the city council voted to relieve
Shaw of his duties as police chief. The resolution stated
that pursuant to the city charter, Shaw had been
serving on a month-to-month basis since November
2001 and that he served “at the pleasure of the Mayor
and council.” Council members Brenda Banks,
Nathaniel Elem, Gerald Strassner, and Arnold Lackey
voted to remove Shaw. Councilwoman Julie Cox voted
against removing him. Councilwoman Theresa Peguese
was not present for the vote.

Later on August 2, Shaw received a telephone call
from a coworker informing him that the city council
had voted to remove him from his position. At the time,
Shaw was in Nebraska for his grandson’s brain surgery.
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More than two weeks later, on August 20, 2004, Shaw
wrote the mayor and city council a letter, stating the
following:

It has been brought to my attention that I have been
removed from my position as Chief of Police with the city of
Ecorse even though I have received no official written or
verbal notice to this effect. If this is indeed the fact, I am
hereby requesting that I begin receiving my retirement
benefits immediately. Since it is not my choice to retire at
this time, I make this request under protest.

Shaw subsequently requested “back pay,” a “cash
out” of leave already accrued, and a pension plan
transfer. Defendant offered at least two pension plans to
its employees: the City Charter Pension Plan (Charter
plan) and the MERS (Municipal Employees Retirement
System) plan. Retirees were entitled to 65 percent of
their final average compensation (FAC) under the Char-
ter plan and 80 percent of their FAC under the MERS
Plan, based on a 36-month period selected by the
retiree. Shaw was a member of the Charter plan at the
time of his retirement and requested to be transferred
to the MERS plan. He believed he could make such a
transfer under defendant’s agreement with the Police
Officers Association of Michigan (the POAM contract).
Defendant initially denied all of Shaw’s requests. In
April 2005, several months after Shaw gave his notice of
retirement, the board of trustees for the city retirement
system adopted a resolution stating that Shaw was
entitled to 50 percent of his FAC based on the period of
its choosing. According to Shaw, he did not receive any
pension benefits until May 2005.

C. PROCEDURAL HISTORY

In September 2005, Shaw filed suit against defen-
dant, alleging age discrimination and breach of con-
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tract, among other claims. In July 2006, Bedo was added
to Shaw’s second amended complaint as a coplaintiff,
raising his claim under the WPA. Thereafter, defendant
moved for summary disposition of both plaintiffs’ claims.
The trial court denied defendant’s motion with regard to
Shaw’s claims, but reserved ruling on Bedo’s claims.

Shaw’s case proceeded to trial in June 2007. The jury
returned a verdict in favor of Shaw. Defendant subse-
quently moved for a new trial or remittitur. The trial
court denied the motion. In August 2007, the trial court
heard additional oral arguments on defendant’s motion
for summary disposition of Bedo’s claims and granted
the motion.

II. BEDO’S WPA CLAIM

Bedo argues that the trial court erred in granting
defendant summary disposition with regard to his WPA
claim. We agree.

We review a trial court’s decision on a motion for
summary disposition de novo on the basis of the entire
record to determine if the moving party is entitled to
judgment as a matter of law. Maiden v Rozwood, 461 Mich
109, 118; 597 NW2d 817 (1999). When reviewing a motion
under MCR 2.116(C)(10), which tests the factual suffi-
ciency of the complaint, we consider all the evidence
submitted by the parties in the light most favorable to the
nonmoving party. Maiden, supra at 120. Summary dispo-
sition should be granted only where the evidence fails to
establish a genuine issue regarding any material fact. Id.
The interpretation and application of a statute involve
questions of law that this Court reviews de novo on
appeal. Lincoln v Gen Motors Corp, 461 Mich 483, 489-
490; 607 NW2d 73 (2000).

Bedo brought his whistleblower claim under MCL
15.362, which states:
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An employer shall not discharge, threaten, or otherwise
discriminate against an employee regarding the employee’s
compensation, terms, conditions, location, or privileges of
employment because the employee, or a person acting on
behalf of the employee, reports or is about to report,
verbally or in writing, a violation or a suspected violation of
a law or regulation or rule promulgated pursuant to law of
this state, a political subdivision of this state, or the United
States to a public body, unless the employee knows that the
report is false, or because an employee is requested by a
public body to participate in an investigation, hearing, or
inquiry held by that public body, or a court action.

“To establish a prima facie case under this statute, a
plaintiff must show that (1) the plaintiff was engaged in
protected activity as defined by the act, (2) the plaintiff
was discharged or discriminated against, and (3) a
causal connection exists between the protected activity
and the discharge or adverse employment action.” West
v Gen Motors Corp, 469 Mich 177, 183-184; 665 NW2d
468 (2003). If a plaintiff is successful in establishing a
prima facie case under the WPA, the burden shifts to
the defendant to establish a legitimate business reason
for the adverse employment action. Roulston v Tender-
care (Michigan), Inc, 239 Mich App 270, 280-281; 608
NW2d 525 (2000). Once the defendant produces such
evidence, the plaintiff has the burden to establish that
the employer’s proffered reasons were a mere pretext
for the adverse employment action. Id. at 281.

In this case, the trial court found that Bedo failed to
establish a prima facie case under the WPA because he
was not engaged in protected activity. The trial court
stated:

This case is a Whistleblower’s case or at least the one
claim, and essentially the Whistleblower’s Act provides any
employer—or an employer shall not discharge, threaten, or
otherwise discriminate against an employee regarding the
employee’s compensation, terms, conditions, locations, or
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privileges of employment because the employee or a person
acting on behalf of the employee reports or is about to
report verbally or in writing a violation or suspected
violation of law or a regulation or rule promulgated pursu-
ant to law of the state. And it says reporting should be to a
public body or something like that and in a court.

And T really, as I read over Mr. Bedo’s testimony, he
talked about a lot of political stuff, but I don’t really recall
seeing him or reading that he reported some kind of
violation of the law against that current administra-
tion. ...

Well, I think the plaintiff’s only cited [Henry v Detroit,
234 Mich App 405; 594 NW2d 107 (1999)] and I read that
over, and [it] is a lot different from this particular case . . . .

ES £ £l

So really in [Henry], you really do have some Whistle-
blower activities that he testified to in a court proceed-
ing....

And T really, frankly speaking, in reading over Bedo’s
testimony during the trial don’t see that he did anything
close to this in terms of Whistleblowing activity. And the
issue in [Henry] seemed to surround what was a court
proceeding under the statute as a case being a public body
[sic] and that kind of thing.

I just don’t see the Whistleblower activity here on the
part of Bedo. He came in, just testified to what was going
on. I don’t think he clearly established any violation of the
law or suspected violation of the law. And so for that
reason, even though he was disciplined later, I just don’t
see that there’s a prima facie case of Whistleblower activity,
so I am accordingly going to grant the motion for summary
disposition with regard to Mr. Bedo. And that’s the court’s
ruling.

Conversely, Bedo argues that he was engaged in
protected activity when he testified under subpoena at
a court proceeding where defendant’s conduct was at
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issue. We agree. In Henry, supra, this Court interpreted
and applied the language of MCL 15.362, stating, in
part:

The plain language of the statute provides protection for
two types of “whistleblowers”: (1) those who report, or are
about to report, violations of law, regulation, or rule to a
public body, and (2) those who are requested by a public
body to participate in an investigation held by that public
body or in a court action. See Chandler v Dowell Schlum-
berger, Inc, 214 Mich App 111, 125; 542 NW2d 310 (1995)
(D.E. SHELTON, J., dissenting), aff’d 456 Mich 395; 572
NW2d 210 (1998); Ruga & Kopka, Wrongful Discharge and
Employment Discrimination, § 2.24, p 50. On the basis of
the plain language of the WPA, we interpret a type 1
whistleblower to be one who, on his own initiative, takes it
upon himself to communicate the employer’s wrongful
conduct to a public body in an attempt to bring the, as yet
hidden, violation to light to remedy the situation or harm
done by the violation. In other words, we see type 1
whistleblowers as initiators, as opposed to type 2 whistle-
blowers who participate in a previously initiated investiga-
tion or hearing at the behest of a public body. If a plaintiff
falls under either category, then that plaintiff is engaged in
a “protected activity” for purposes of presenting a prima
facie case. [Henry, supra at 409-410.]

“As indicated, a type 2 whistleblower is an employee
who is ‘requested by a public body to participate in . . .
a court action.” ” Id. at 412, quoting MCL 15.362. The
WPA defines “public body” to include “[t]he judiciary
and any member or employee of the judiciary.” MCL
15.361(d)(vi). The Henry Court found that an employee
who provides deposition testimony under subpoena in a
court action where his employer’s conduct is at issue
meets the definition of a type 2 whistleblower. Henry,
supra at 413. The Court explained:

In the case at bar, by giving a deposition in a civil case,
plaintiff clearly participated in a ‘court action.’ . ..
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[Dleposition testimony is part of the trial or discovery
process in civil litigation and is governed by the Michigan
Court Rules. See generally MCR 2.300. . . . MCR 2.305(A),
entitled “Subpoena for Taking Deposition,” also provides
that a party may subpoena another to give deposition
testimony after suit has been commenced. A subpoena is a
court-ordered command for the person to whom it is
directed to attend and give testimony. MCR 2.306(3). Thus,
a deponent who (a) is an employee of the entity whose
conduct is at issue, (b) has provided testimony by a
deposition and, thereby, has “participated in a court pro-
ceeding”, and (c) would be subject to a court-ordered
subpoena to compel his attendance in any event, meets the
definition of a type 2 whistleblower. Specifically, in the
instant case, plaintiff . . . had no choice but to give deposi-
tion testimony in the Lessnau case. Consequently, we are
constrained to conclude that providing testimony in Less-
nau’s civil case, which involved both plaintiff’s and Less-
nau’s employer and was pending in a state circuit court,
meets the requirements for a type 2 whistleblower who “is
requested by a public body to participate in a... court
action.” Indeed, as a deponent, plaintiff’s attendance and
testimony were compelled, which is certainly a higher
standard than requested. We therefore find plaintiff’s
testimony to be an activity protected by the WPA. [Henry,
supra at 412-413.]

Contrary to the trial court’s findings in this case and
defendant’s argument on appeal, neither the plain
language of MCL 15.362 nor this Court’s interpretation
of the statute in Henry requires a type 2 whistleblower
to report or testify regarding a violation or suspected
violation of a law, regulation, or rule.! Although the

! Defendant argues that a federal district court case, Johnson v Lapeer
Co, 2006 US Dist LEXIS 76182, an unpublished opinion of the United
States District Court for the Eastern District of Michigan, issued October
11, 2006 (Docket No. 04-74659), supports its argument that a type 2
whistleblower must testify about a violation of a law, regulation, or rule.
But, Johnson is not binding on this Court and it does not stand for the
proposition argued by defendant. Furthermore, its reasoning has since
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plaintiff in Henry did, in fact, testify regarding an
alleged violation of departmental rules by the defen-
dants, such testimony is not required to qualify a
person as a type 2 whistleblower under MCL 15.362.
The primary goal of judicial interpretation of statutes is
to ascertain and give effect to the intent of the Legisla-
ture, and the first criterion in determining intent is the
specific language of the statute. USAA Ins Co v Houston
Gen Ins Co, 220 Mich App 386, 389; 559 NW2d 98
(1996). Provisions not included in the statute by the
Legislature should not be included by the courts. Polk-
ton Charter Twp v Pellegrom, 265 Mich App 88, 103; 693
NW2d 170 (2005). The trial court clearly imposed on
Bedo a requirement not included in MCL 15.362.

Recently, in Kimmelman v Heather Downs Mgt Lid,
278 Mich App 569; 753 NW2d 265 (2008), this Court
addressed whether the plain language of MCL 15.362
limits claims to those where the employee is reporting,
about to report, or testifying about the conduct of his or
her employer. In that case, an at-will employee had
cooperated in the prosecution of a coowner of his
employer for assaulting one of his coworkers after
working hours. Id. at 571. The employee’s employment
was terminated, and he sued his employer for allegedly
retaliating against him for his cooperation in the crimi-
nal investigation. Id. at 572. Reading the plain and
unambiguous language of MCL 15.362, this Court con-
cluded that the “statute is not limited to violations by
employers,” and stated, in part:

[TThe plain language of the statute is not limited to
violations by employers. ... The language in the WPA is
unambiguous: an employee need only be requested by a
public body to participate in an investigation, hearing,

been rendered invalid by Kimmelman v Heather Downs Mgt Ltd, 278
Mich App 569; 7563 NW2d 265 (2008), discussed later in this opinion.
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inquiry, or court action (or, under the first part of the
statute, report or be about to report a violation of law).
There is absolutely nothing, express or implied, in the plain
wording of the statute that limits its applicability to
violations of law by the employer or to investigations
involving the employer. [Kimmelman, supra at 574-575
(citations omitted; emphasis in original).]

Footnote 2 of Kimmelman states, in part:

The Legislature intended the WPA to serve a vitally
important and far-reaching goal: protection of the public by
protecting all employees who have knowledge that is
relevant to the protection of the public from some abuse or
violation of law and who, for whatever reason, might fear
that their employers would not wish them to divulge that
information or otherwise participate in a public investiga-
tion. The Legislature clearly intended to maximize employ-
ees’ involvement by removing as much doubt as possible
regarding whether those employees will face negative con-
sequences. Moreover, the Legislature clearly did not intend
the WPA to protect the public only from violations of law or
abuses by employers, but rather from violations of law or
abuses in general. [Id. at 574 n 2 (emphasis in original).]

In this case, former Fire Chief Lammers filed suit
against defendant for racial discrimination and breach
of contract. Bedo was subpoenaed and testified on
behalf of Lammers. In other words, Bedo testified under
subpoena, i.e., at the request of a public body, at a court
proceeding. Accordingly, we find that Bedo was engaged
in activity protected by the WPA as a type 2 whistle-
blower. Furthermore, although Bedo may not have
testified about a specific violation of law, regulation, or
rule committed by defendant, Lammers’s attorney
stated in his affidavit that Bedo’s testimony directly
contradicted that of several defense witnesses and sub-
stantiated many of Lammers’s claims. Bedo testified,
among other things, that he heard city council members
say that they wanted to “get rid of Lammers,” that the
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city council hired people for positions in the fire depart-
ment who were not qualified for their positions, that
both he and Lammers had been mistreated by the city
council, and that he heard a city council member refer
to the fire department as being “lily white.”

Defendant further argues that Bedo was not engaged
in protected activity because his testimony did not
relate to a matter of public concern. Defendant is
correct that the underlying purpose of the WPA is the
protection of the public. Henry, supra at 409. But, as
this Court stated in Henry, “[t]he act meets this objec-
tive by protecting the whistleblowing employee and by
removing barriers that may interdict employee efforts
to report violations or suspected violations of the law.
Without employees who are willing to risk adverse
employment consequences as a result of whistleblowing
activities, the public would remain unaware of large-
scale and potentially dangerous abuses.” Id. (quotation
marks and citations omitted). In this case, Bedo’s
testimony helped bring to light discriminatory acts
committed by city officials, a matter that is certainly of
public concern. Cf. Id. at 413 n 1.

Alternatively, defendant argues that even if Bedo was
engaged in protected activity, he failed to establish a
causal connection between the protected activity and
the adverse employment action. The trial court did not
address this issue, and we conclude that a material
question of fact exists with regard to causation.

A plaintiff may establish a causal connection through
either direct evidence or indirect and circumstantial
evidence. Direct evidence is that which, if believed,
requires the conclusion that the plaintiff’s protected
activity was at least a motivating factor in the employ-
er’s actions. Sniecinski v Blue Cross & Blue Shield, 469
Mich 124, 132-133; 666 NW2d 186 (2003). To establish
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causation using circumstantial evidence, the “circum-
stantial proof must facilitate reasonable inferences of
causation, not mere speculation.” Skinner v Square D
Co, 445 Mich 153, 164; 516 NW2d 475 (1994). Specula-
tion or mere conjecture “is simply an explanation
consistent with known facts or conditions, but not
deducible from them as a reasonable inference.” Id.
(quotation marks and citation omitted). In other words,
the evidence presented will be sufficient to create a
triable issue of fact if the jury could reasonably infer
from the evidence that the employer’s actions were
motivated by retaliation. See Taylor v Modern Engi-
neering, Inc, 252 Mich App 655, 661; 6563 NW2d 625
(2002).

In this case, Bedo claims that defendant brought
departmental charges against him, subjected him to
disciplinary hearings, forced his retirement, and with-
held his retirement benefits because of his testimony at
the Lammers trial. A jury returned a verdict in favor of
Lammers on June 20, 2006. Three days later, on June
23, 2006, Mayor Salisbury filed the charges against
Bedo. A temporal connection between protected activity
and an adverse employment action does not, in and of
itself, establish a causal connection, West, supra at 186,
but it is evidence of causation, see, e.g., Henry, supra at
414. In addition to the “temporal connection,” Bedo
presented evidence that immediately after the Lam-
mers trial, both he and Andring were told by Fire Chief
French and the former president of the firefighters’
union that they were “in trouble” and that defendant
would “go after them” because of their testimonies.
Bedo also presented evidence that defendant’s disciplin-
ary actions against him were unusual. He presented the
affidavit of union president Scott Douglas stating that
the “mayor’s action in setting a hearing on John Bedo
was unprecedented,” and that Bedo’s “response to the
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order that threatened the safety of firefighters was
appropriate and certainly not something that should
have provoked the response it did.” Bedo testified that
to his knowledge, no other firefighter had ever been
subjected to a “mayor’s hearing” or denied a request to
“cash out.”

Defendant claims that disciplinary actions were
taken against Bedo because of his June 9, 2006, depart-
mental report about firefighter and citizen safety. Bedo
claims that defendant’s response to his report was
unprecedented and completely disproportionate, and
that the report was a mere pretext for disciplining him.
He claims that defendant’s actions were done in retali-
ation for his testimony at the Lammers trial and he
presented circumstantial evidence in support of his
claim. We find that the evidence presented by Bedo,
viewed in the light most favorable to him, created a
material question of fact regarding the cause of the
adverse employment action.

In sum, we hold that Bedo engaged in activity pro-
tected under the WPA, that a material question of fact
exists regarding causation, and therefore, that the trial
court erred in granting defendant summary disposition.

III. SHAW’S AWARD OF NONECONOMIC DAMAGES

Defendant argues that the trial court abused its
discretion by denying its motion for a new trial or
remittitur of the jury’s award of noneconomic damages
to Shaw. We disagree.

A new trial may be granted when excessive or inad-
equate damages apparently influenced by passion or
prejudice were awarded or when the verdict was clearly
or grossly inadequate or excessive. MCR 2.611(A)(1)(c),
(d); MCL 600.6098(2)(b)(iv), (v); McManamon v Red-
ford Charter Twp, 273 Mich App 131, 139; 730 NW2d
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757 (2006). If, however, the reviewing court determines
that the only trial error is the inadequacy or excessive-
ness of the verdict, it may deny a motion for a new trial
on the condition that, within 14 days, the nonmoving
party consent in writing to the entry of a judgment in
the amount determined by the court to be the lowest or
highest amount the evidence will support. MCR
2.611(E)(1); Burtka v Allied Integrated Diagnostic Ser-
vices, Inc, 175 Mich App 777, 780; 438 NW2d 342
(1989); see also MCL 600.6098(2)(d).

In determining whether remittitur is appropriate, a
trial court must decide whether the jury award was
supported by the evidence. Diamond v Witherspoon, 265
Mich App 673, 693; 696 NW2d 770 (2005). This deter-
mination must be based on objective criteria relating to
the actual conduct of the trial or the evidence pre-
sented, such as whether the award was influenced by
bias or prejudice or whether the award was comparable
to those in similar cases. Palenkas v Beaumont Hosp,
432 Mich 527, 532; 443 NW2d 354 (1989); Diamond,
supra at 694. The power of remittitur should be exer-
cised with restraint. Hines v Grand Trunk W R Co, 151
Mich App 585, 595; 391 NW2d 750 (1985). If the award
falls reasonably within the range of the evidence and
within the limits of what reasonable minds would deem
just compensation, it should not be disturbed. Palenkas,
supra at 532-533. A trial court’s decision regarding
remittitur is reviewed for an abuse of discretion. Id. at
533. We review all the evidence in the light most
favorable to the nonmoving party. Wiley v Henry Ford
Cottage Hosp, 257 Mich App 488, 499; 668 NW2d 402
(2003).

In this case, the jury awarded Shaw $1.5 million in
past noneconomic damages and $250,000 in future
noneconomic damages. In denying defendant’s request
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for remittitur, the trial court stated that there was
considerable evidence presented at trial about the emo-
tional damage Shaw suffered as a result of being
relieved of his duties and that, considering the evidence
presented, the court could not conclude that the award
was excessive. On appeal, defendant does not assert
that any improper methods were used at trial and
admits that Shaw suffered at least some mental anguish
and humiliation as a result of its actions. Nonetheless,
defendant argues that the amount of the jury’s award
was unsupported by the evidence. We disagree.

Shaw testified that he felt embarrassed, humiliated,
and betrayed by defendant’s actions. Shaw’s wife, Mau-
reen Garza-Shaw, testified that before he was removed
from his position as police chief, Shaw “lived and
breathed” his job, was extremely active in the commu-
nity, and loved Red Wings hockey, bowling, and other
sports. When Shaw first learned that he had been
removed, he and Maureen were in a hospital in Ne-
braska where their grandson had just undergone brain
surgery. Shaw slid against the wall, hit the floor, and
said, “They just fired me.” Thereafter, Shaw became
depressed, withdrawn, and lost interest in almost ev-
erything, including sports and family activities. Shaw’s
stepdaughter, Debra Petraska, similarly testified that
Shaw loved his job and never complained about it. After
he was removed from his position, Shaw became abnor-
mally quiet, withdrawn, and depressed. He refused to
participate in many of the things he previously enjoyed,
such as traveling, watching sports, playing on his bowl-
ing league, community events, and even family barbe-
cues.

Dr. Gerald Shiener performed a clinical psychiatric

examination of Shaw and testified on his behalf. The
doctor testified that after his removal, Shaw felt frus-
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trated, embarrassed, and irritable. Shaw felt that his
reputation in the community had been ruined, suffered
sleeplessness, loss of appetite and sex drive, had bowel
problems, and could not enjoy any of his previous
activities. Dr. Shiener determined that Shaw was not fit
for duty, diagnosed him with depression with features of
posttraumatic stress disorder, and recommended that
he undergo counseling.

Although Dr. Jeffrey Kezlarian’s testimony sug-
gested that Shaw was not depressed and suffered very
little emotional damage from defendant’s actions, with
the exception of some initial embarrassment, the testi-
mony of Shaw, his wife, his stepdaughter, and Dr.
Shiener suggested otherwise. Considering that Shaw
was removed from his office as police chief when he was
66 years old, after serving on the city police department
almost his entire career, with little warning or explana-
tion and while his grandson was having brain surgery,
and that he suffered through months of defendant’s
refusal to pay his retirement benefits, we hold that the
jury’s award of noneconomic damages for mental and
emotional harm was supported by the evidence.

Defendant further argues that the amount of noneco-
nomic damages awarded in this case far exceeds the
amounts awarded in comparable cases. Defendant
listed nine cases that it claims are comparable to this
case. However, most of defendant’s examples are defi-
cient. In the first case defendant cites, Wilson v Gen
Motors Corp, 183 Mich App 21, 40; 454 NW2d 405
(1990), this Court held that the trial court did not abuse
its discretion in reducing the jury’s award of $750,000
for mental anguish to $375,000. But, the Court specifi-
cally stated that the plaintiff had only presented evi-
dence of her own subjective feelings and that the
amount of the award stemmed from the jury’s desire to
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punish the defendant. Id. Also of note is the fact that
Wilson is a 1990 case. In another case cited by defen-
dant, Clopp v Atlantic Co, 2002 US Dist LEXIS 18898,
an unpublished opinion of the United States District
Court for the District of New Jersey, issued October 7,
2002 (Docket No. 00-1103), the court remitted the
damages awarded from $300,000 to $75,000, but spe-
cifically noted that the plaintiffs did not suffer loss of
employment and that some of the emotional distress
indicated in testimony could not be attributed to the
defendants. Moreover, the final five cases cited by
defendant, with awards ranging from $17,825 to
$250,000, are trial court judgments that provide abso-
lutely no explanation for the amount of damages
awarded.

Shaw also listed several “comparable” cases in his
brief on appeal. In Diamond, supra, and Olsen v Toyota
Technical Ctr, unpublished opinion per curiam of the
Court of Appeals, issued December 27, 2002 (Docket
No. 229543), this Court affirmed the trial court’s deci-
sions to deny remittitur. The Court upheld a jury award
of $2,625,000 to the three plaintiffs in Diamond for
depression and anxiety, and an award of $5 million to
the plaintiff in Olsen for emotional distress. Like the
final five cases cited by defendant, the two trial court
judgments cited by Shaw, with awards of over $2
million, offer no explanation for the amount of the
awards.

Given the wide range of awards in the cases cited by
the parties and the evidence Shaw presented at trial
regarding the emotional and mental anguish he suf-
fered because of defendant’s actions, we hold that the
trial court properly denied defendant’s request for
remittitur. Defendant argues that the noneconomic
damages awarded Shaw were so extreme that they were
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meant to be punitive or exemplary. But, because the
evidence presented at trial supported the amount of the
jury’s award, defendant cannot establish that the award
was meant as punishment. The trial court, having
heard the testimony and seen the evidence as well as
the jury’s reactions, was in the best position to evaluate
the credibility of the evidence and make an informed
decision, and we afford its decision due deference.
Palenkas, supra at 534.

IV. SHAW’S AWARD OF PENSION BENEFITS

Defendant next argues that we should remand for
remittitur of the jury’s award of pension benefits,
because the jury wrongfully concluded that Shaw was
entitled to transfer to the MERS plan and receive 80
percent of his FAC. We disagree.

At trial, Shaw presented evidence about two of the
pension plans available to defendant’s employees: the
MERS plan and the Charter plan. During closing argu-
ments, Shaw’s attorney argued that Shaw was entitled
to transfer to the MERS plan under § 53.18 of the
POAM contract, even after he had retired, and that as a
member of the MERS plan, he would be entitled to 80
percent of his FAC. A copy of the POAM contract was
provided for the jury’s review. When the jury returned
its verdict, the foreperson specifically stated that the
jury determined that Shaw was entitled to 80 percent of
his FAC and calculated his award of pension benefits
accordingly.

Defendant now asserts that Shaw could not transfer
to the MERS plan after he had retired under a proper
interpretation of the POAM contract and he was there-
fore entitled to 65 percent of his FAC. At trial, defen-
dant argued that Shaw was entitled to only 50 percent
of his FAC, and failed to raise any argument about the
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proper interpretation of the POAM contract. Nor did
defendant raise the argument in its motion for a new
trial or remittitur. Therefore, this issue is unpreserved
for appellate review. Peria v Ingham Co Rd Comm, 255
Mich App 299, 315-316; 660 NW2d 351 (2003). Further,
any challenge to the sufficiency of the evidence in a civil
case is waived by a party’s failure to raise the issue in a
timely motion at trial. Napier v Jacobs, 429 Mich 222,
238; 414 NW2d 862 (1987). By failing to challenge the
sufficiency of the evidence regarding the pension ben-
efits awarded in its motion for a new trial or remittitur,
defendant has effectively waived the issue. Nonetheless,
we will briefly address the merits of the claim.

If a contract’s language is clear, its construction is a
question of law that is subject to review de novo.
Archambo v Lawyers Title Ins Corp, 466 Mich 402, 408;
646 NW2d 170 (2002). But interpretation of an ambigu-
ous contract is a question of fact that must be decided
by a jury. Klapp v United Ins Group Agency, Inc, 468
Mich 459, 469; 663 NW2d 447 (2003). A contract is
ambiguous if the words may reasonably be understood
in different ways or the provisions irreconcilably con-
flict with each other. Id. at 467.

At trial, the parties stipulated that Shaw was a
third-party beneficiary of the POAM contract. Section
53.18 of the contract provides: “Employees may elect to
transfer to MERS Pension Plan B-3 ... and earn ben-
efits accordingly under that plan, as modified herein,
and have all past employee contributions to the Ecorse
Police & Fire pension plan refunded to employees by the
Ecorse Police & Fire Pension System.”

Defendant asserts that § 53.18 does not apply to
Shaw because he was not a current or active employee
when he attempted a pension plan transfer. On the
other hand, Shaw asserts that the meaning of the term
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“employees” in § 53.18 is ambiguous and the proper
interpretation of the term was for the jury to decide. We
agree with Shaw. As Shaw has pointed out, throughout
the POAM contract, the term “employees” is used in a
general sense, encompassing all employees—both active
and retired. For example, § 53.26(H) of the contract
states that in order to modify an MERS Plan, the
employee “must be an active employee as of the date of
the window” for modifications. Although § 53.26(H) is
not at issue in this case, it demonstrates that the drafter
of the POAM contract used phrases such as “active
employee” when a section of the contract was intended
to apply only to certain employees. Likewise, § 53.27 of
the contract refers to benefits for both “transferred
active employees” and “transferred retired employees,”
indicating that the drafter of the contract used modifi-
ers such as “active” and “retired” to differentiate
between different types of employees. Thus, the term
“employees” in § 53.18, standing alone without a modi-
fier, could be interpreted to mean either an active
employee or a retired employee, or both. Because the
term is equally susceptible to more than one meaning,
its meaning is ambiguous and is for the jury to deter-
mine. Klapp, supra at 470.

Further, we note that § 53.18 makes no reference to
a specific time frame for transferring pension plans.
Other sections of the contract include references to a
time frame, such as § 53.14(B), which states that “Be-
fore the effective date of the member’s retirement or
conversion from a disability retirement ... , but not
thereafter, a member may elect to receive his or her
benefit . . . .” The drafter of the contract did not include
such a provision in the section at issue.

Although it seems a bit unusual that an employee
would be permitted to transfer pension plans after
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retirement, “ambiguities are to be construed against
the drafter of the contract.” Klapp, supra at 470. We
conclude that the meaning of the term “employees” in
§ 53.18 was a question properly submitted to the jury
and that the jury’s interpretation of the term was
reasonable in light of the evidence presented. Remitti-
tur of the jury’s award of pension benefits is not
warranted.

V. ADMISSION OF TESTIMONY ABOUT THE DEPUTY CHIEF POSITION

Finally, defendant argues that the trial court abused
its discretion in admitting the testimonies of James
Francisco and Willie Tolbert, Jr., about the deputy chief
position because they were irrelevant and unfairly
prejudicial. Again, we disagree.

At trial, Francisco testified that in the summer of 2004,
he applied for the deputy chief position in the city of
Ecorse Police Department. He underwent a series of oral
interviews in late July 2004, conducted by three separate
groups. The first group consisted of three city council
members, including Cox and Elem. Before the interview
started, Cox asked Francisco how old he was. When
Francisco said that he was 60 years old, Elem stood up and
said, “You're too old for the job, you’ll just be wasting our
time.” According to Francisco, Elem left the room to
obtain legal advice and, when he returned, said, “We’ll go
ahead and interview you, but I don’t think it’ll do any
good.” During the interview, Cox said, “It’s too bad you’re
not 59.” Francisco was not selected for the position.
Tolbert testified that he also applied for the deputy chief
position, but was never interviewed. When Tolbert ques-
tioned Elem about the interviews, Elem said that Tolbert
was “too old” and gave him a copy of the city charter
provision stating that policemen must be less than 60
years old. At the time, Tolbert was 63 years old.
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Defendant argues that Elem’s statements to Fran-
cisco and Tolbert that they were too old for the deputy
chief position were irrelevant and unfairly prejudicial.
We review preserved challenges to the admission or
exclusion of evidence for an abuse of discretion. Elezovic
v Ford Motor Co, 472 Mich 408, 419; 697 NW2d 851
(2005). Statements that are made outside the immedi-
ate adverse action context, generally referred to as
“stray remarks,” and that the plaintiff alleges to be
direct evidence of bias, must be examined for relevancy
using the following four factors: “(1) Were the disputed
remarks made by the decisionmaker or by an agent of
the employer uninvolved in the challenged decision? (2)
Were the disputed remarks isolated or part of a pattern
of biased comments? (3) Were the disputed remarks
made close in time or remote from the challenged
decision? (4) Were the disputed remarks ambiguous or
clearly reflective of discriminatory bias?” Krohn v Sedg-
wick James of Michigan, Inc, 244 Mich App 289, 292;
624 NW2d 212 (2001). If the “stray remarks” are
determined to be relevant, their probative value must
be weighed against the risk of unfair prejudice. Id. at
302-303; MRE 403.

Elem’s statements about Francisco and Tolbert’s
ages were relevant to establishing that age was a
determining factor in Shaw’s removal as police chief. To
prevail on a claim of age discrimination, a plaintiff must
establish that age was a determining factor in the
adverse employment action. Meagher v Wayne State
Univ, 222 Mich App 700, 709-710; 565 NW2d 401
(1997). Although the official “decision maker” in this
case was the city council as a whole, Elem was a council
member and voted to remove Shaw as police chief. In
fact, Elem testified at trial that he asked the mayor’s
secretary to draft a resolution removing Shaw from his
position and that he made the motion for the removal at
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the next city council meeting. Clearly, Elem was an
active participant in the decision making process, not
an “uninvolved agent.” Elem’s statements to Francisco
and Tolbert contradicted his testimony at trial that he
did not believe Clark’s letter about the age provision in
the city charter and that he never based employment
decisions on age. Elem unambiguously informed both
Francisco and Tolbert, on separate occasions, that they
did not qualify for the deputy chief position because of
their ages and used the city charter as a justification.
Further, Elem made these “stray remarks” within two
weeks of the council’s decision to remove Shaw.

Defendant argues that Elem’s statements were irrel-
evant because they related to the deputy chief position,
not the police chief position. But, there is a logical and
important connection between the two positions. Not
only were both positions at a senior level in the city
police department, but the same group of people-the
city council-decided who would fill them. In that way,
this case is distinguishable from the case cited by
defendant, Schrand v Fed Pacific Electric Co, 851 F2d
152, 156 (CA 6, 1988), where the “stray remarks” at
issue were made by a person uninvolved in the defen-
dant’s decision to terminate the plaintiff’s employment
and there was no logical or reasonable connection
between the remarks and the plaintiff’s termination.

Additionally, we conclude that the challenged evi-
dence was not unfairly prejudicial or misleading. Pur-
suant to MRE 403, even relevant evidence “may be
excluded if its probative value is substantially out-
weighed by the danger of unfair prejudice, confusion of
the issues, or misleading the jury....” “Evidence is
unfairly prejudicial when there exists a danger that
marginally probative evidence will be given undue or
preemptive weight by the jury.” Waknin v Chamberlain,
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467 Mich 329, 334 n 3; 653 NW2d 176 (2002) (quotation
marks and citation omitted). Elem’s statements about
Francisco and Tolbert’s ages were highly relevant to an
issue of consequence at trial, as indicated above. Fur-
ther, while the evidence was damaging to defendant’s
case, there is no indication in the record that the jury
gave it preemptive weight or was mislead by it in any
way. Therefore, defendant has failed to establish that
the evidence should have been excluded under MRE
403.

Finally, even if there had been an abuse of discretion,
in light of all the evidence presented at trial, defendant
cannot establish that the outcome of the case would
have been any different but for the admission of the
evidence. Error warranting reversal may not be predi-
cated on an evidentiary ruling unless a substantial right
is affected. MRE 103(a); Craig v Oakwood Hosp, 471
Mich 67, 76; 684 NW2d 296 (2004). Defendant removed
Shaw as police chief when he was 66 years old and
immediately replaced him with a younger man. Shortly
before his removal, a city attorney drafted a letter
stating that, under the city charter, Shaw should be
“considered retired effective immediately” because of
his age. Three council members testified that one of the
reasons they voted to remove Shaw was that during
their campaigns they promised to terminate his employ-
ment. But, the other council members testified that
they recalled no such promises being made. Two council
members testified that when they voted to remove
Shaw, they believed that he wanted to retire or had
already quit. But, there is absolutely no evidence in the
record supporting such assertions. Further, at least two
council members stated that Shaw was removed be-
cause of his age. In August 2004, Strassner told a
newspaper reporter that Shaw was removed because he
was over 60 years old. At trial, Strassner claimed that
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he had lied to the reporter. Cox, who voted against
releasing Shaw, testified that she believed his employ-
ment was terminated because of his age. This evidence
was more than sufficient to support the jury’s finding of
age discrimination.

In Docket No. 279997, we reverse and remand for
further proceedings consistent with this opinion. In
Docket No. 280693, we affirm. We do not retain juris-
diction.
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MERICKA v DEPARTMENT OF COMMUNITY HEALTH

Docket No. 280596. Submitted March 4, 2009, at Detroit. Decided March
19, 2009, at 9:05 a.m.

The St. Clair Circuit Court, Daniel J. Kelly, J., affirmed a decision of a
Department of Human Services hearing referee that the petitioner,
Georgette Mericka, did not have a developmental disability, as that
term is defined in MCL 330.1100a(21), and that the petitioner
therefore was not entitled to Medicaid supports and services provided
through the respondent, the Department of Community Health, and
the intervening respondent, St. Clair County Community Mental
Health. The petitioner sought leave to appeal, which the Court of
Appeals denied in an unpublished order, entered April 3, 2008
(Docket No. 280596). The Supreme Court, in lieu of granting leave to
appeal, remanded the case to the Court of Appeals for consideration
as on leave granted. 482 Mich 996 (2008).

The Court of Appeals held:

The trial court and the hearing referee both erred by determining
that the petitioner did not have a functional limitation of the major
life activity of “[clapacity for independent living,” MCL
330.1100a(21)(a)@v)(F), because she has the mental capacity for
living independently, even though she does not have the physical
capacity to live independently. The Legislature did not limit an
individual who is physically, but not mentally, incapable of living
independently from being considered as having a substantial func-
tional limitation on his or her capacity for independent living. There
is no dispute that the petitioner has substantial functional limitations
in the areas of self-care and mobility, MCL 330.1100a(21)(a)(iv)(A)
and (D). Therefore, because of her limitations in the capacity for
independent living, she has substantial functional limitations in
three areas of major life activity and is properly considered to have
developmental disability under MCL 330.1100a(21). The petitioner is
entitled to the benefits sought. The order of the trial court must be
reversed.

Reversed.
MENTAL HEALTH — DEVELOPMENTAL DISABILITIES — WORDS AND PHRASES —
CAPACITY FOR INDEPENDENT LIVING.

A person may be found to have a substantial functional limitation in
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the area of major life activity concerning the capacity for indepen-
dent living, for purposes of determining whether the person has a
developmental disability, if the person is not physically able to live
independently even though the person is mentally capable of living
independently (MCL 330.1100a[21][a][iv][F]).

Hill Devendorf, BC. (by John D. Adair), for Georgette
Mericka.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, and Morris J. Klau, Assistant Attor-
ney General, for the Department of Community Health.

Frederick F. Swegles for St. Clair County Community
Mental Health.

Amicus Curiae:

Veena Rao for the Michigan Protection and Advocacy
Service, Inc.

Before: JANSEN, Pd., and BORRELLO and STEPHENS, Jd.

BORRELLO, J. Petitioner, Georgette Mericka, appeals
the trial court’s order affirming a decision of a hearing
referee of the administrative tribunal for the Depart-
ment of Human Services that she did not have a
developmental disability under MCL 330.1100a(21) and
denying her specialty supports and services. We origi-
nally denied petitioner leave to appeal.! Thereafter,
petitioner sought leave to appeal in the Michigan Su-
preme Court; in lieu of granting leave to appeal, the
Supreme Court remanded the matter to this Court “for
consideration as on leave granted.” Mericka v Dep’t of
Community Health, 482 Mich 996 (2008). For the rea-
sons set forth in this opinion, we reverse.

Y Mericka v Dep’t of Community Health, unpublished order of the Court
of Appeals, entered April 3, 2008 (Docket No. 280596).
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I. FACTS AND PROCEDURAL HISTORY

Petitioner is a female who is almost 50 years old. She
was diagnosed at age 21 with Multifocal Motor Neuropa-
thy (MMN). MMN is a progressive condition for which
there is no cure; it is characterized by muscle weakness,
muscle wasting, and muscle twitching and cramping. The
most current information in the lower court record indi-
cates that petitioner is married and shares a home with
her mother and her husband. She is completely dependent
on others for assistance with self-care, transfers, reposi-
tioning, and mobility. She also requires assistance with
tasks such as blowing her nose or wiping away a tear.
However, she can occasionally feed herself and drink from
a straw when someone else sets it up for her.

It is undisputed that petitioner is mentally and
intellectually sound. She is her own guardian and is
capable of making her own decisions. She is mentally,
but not physically, able to complete all activities of daily
living. She earned a Bachelor of Arts degree and works
part-time as the director of resource development at the
Blue Water Center for Independent Living. Because of
her MMN, however, petitioner requires aides and assis-
tive technology to enable her to do her job, and she lacks
the stamina to work full-time.

Respondent Michigan Department of Community
Health (DCH) operates the “Medicaid Managed Spe-
cialty Supports and Services 1915(b)/(c) Waiver Pro-
gram”? to provide supports and services for individuals

2 The § 1915(b) specialty and supports and services program is relevant
to the facts of this case and is explained in the order of the hearing referee
of the Department of Human Resources as follows:

The Medical Assistance Program is established pursuant to
Title XIX of the Social Security Act and is implemented by Title 42
of the Code of Federal Regulations (CFR). It is administered in
accordance with state statute, the Social Welfare Act, the Admin-



32 283 MICH APpP 29 [Mar

with developmental disabilities. Petitioner applied to

istrative Code, and the State Plan under Title XIX of the Social
Security Act Medical Assistance Program.

“Title XIX of the Social Security Act, enacted in 1965, autho-
rizes Federal grants to States for medical assistance to low-income
persons who are age 65 or over, blind, disabled, or members of
families with dependent children or qualified pregnant women or
children. The program is jointly financed by the Federal and State
governments and administered by States. Within broad Federal
rules, each State decides eligible groups, types and range of
services, payment levels for services, and administrative and
operating procedures. Payments for services are made directly by
the State to the individuals or entities that furnish the services.”

42 CFR 430.0

“The State plan is a comprehensive written statement submitted
by the agency describing the nature and scope of its Medicaid
program and giving assurance that it will be administered in confor-
mity with the specific requirements of title XIX, the regulations in
this Chapter IV, and other applicable official issuances of the Depart-
ment. The State plan contains all information necessary for CMS to
determine whether the plan can be approved to serve as a basis for
Federal financial participation (FFP) in the State program.”

42 CFR 430.10
Section 1915(b) of the Social Security Act provides:

“The Secretary, to the extent he finds it to be cost-effective and
efficient and not inconsistent with the purposes of this subchapter,
may waive such requirements of section 1396a of this title (other
than subsection (s) of this section) (other than sections
1396a(a)(15), 1396a(bb), and 1396a(a)(10)(A) of this title insofar
as it requires provision of the care and services described in section
1396d(a)(2)(C) of this title) as may be necessary for a State. . . [.]”

The State of Michigan has opted to simultaneously utilize the
authorities of the 1915(b) and 1915(c) programs to provide a
continuum of services to disabled and/or elderly populations.
Under approval from the Centers for Medicare and Medicaid
Services (CMS), the Department of Community Health (Depart-
ment) operates a section 1915(b) Medicaid Managed Specialty
Services and Supports program waiver in conjunction with a
section 1915(c) Habilitation and Supports Waiver.

& * B
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receive benefits as a developmentally disabled person
from intervening respondent St. Clair County Commu-
nity Mental Health (CMH), through its contract agency
Thumb Mental Health Alliance. The CMH in turn
contracts with the DCH to provide mental health ser-
vices. The Thumb Mental Health Alliance determined
that petitioner was developmentally disabled under
MCL 330.1100a(21), and she began receiving § 1915(b)
specialty supports and services. She received such ben-
efits for approximately 11/2 years.

In April 2006, Dr. Tom Seilheimer, a psychologist with
the CMH, performed a second opinion review of petition-
er’s file to determine her eligibility to receive § 1915(b)
specialty supports and services. Dr. Seilheimer deter-
mined that petitioner had substantial functional limita-
tions in the areas of self-care and mobilityy, MCL
330.1100a(21)(a)Gv)(A) and (D), but that she had no
substantial functional limitations in the areas of receptive
and expressive language, learning, self-direction, capacity
for independent living, and economic self-sufficiency, MCL
330.1100a(21)(a)Gv)(B), (C), (E), (F), and (G). Because he
determined that petitioner only had substantial func-
tional limitations in two of the seven areas of major life
activity listed in MCL 330.1100a(21)(a)(zv), and the stat-
ute requires substantial functional limitations in three
areas to qualify as a developmental disability, Dr. Seilhe-
imer concluded that petitioner was not developmentally
disabled and had been receiving § 1915(b) specialty sup-
ports and services in error.

The Department’s contract with CMH requires CMH to pro-
vide State Medicaid Plan services through the Medicaid Prepaid
Specialty Mental Heath and Substance Abuse Services combina-
tion 1915(b)/(c) waiver to Medicaid beneficiaries who meet the
eligibility requirements for Medicaid specialized ambulatory men-
tal health/developmental disability services. [Order of Reconsid-
eration, Department of Human Services hearing referee Martin D.
Snider, December 14, 2006, pp 2-3.]
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Petitioner filed a timely request for review of the
CMH’s decision in the administrative tribunal for the
DCH. Following a hearing, hearing referee Stephen B.
Goldstein reversed the CMH’s determination that peti-
tioner was not developmentally disabled and was not
eligible for § 1915(b) specialty supports and services.
According to Goldstein, petitioner’s physical impair-
ments resulted in a substantial functional limitation on
her capacity for independent living. Because the parties
agreed that she satisfied MCL 330.1100a(21)(a)(iv)(A)
(self-care) and (D) (mobility), Goldstein ruled that pe-
titioner was developmentally disabled and was eligible
for continued § 1915(b) specialty supports and services.
In light of his determination that petitioner had sub-
stantial functional limitations in three areas of major
life activity listed in MCL 330.1100a(21)(a)(iv), Gold-
stein did not address whether petitioner was economi-
cally self-sufficient under MCL 330.1100a(21)(a)iv)(G).

Thereafter, the CMH requested and was granted recon-
sideration of hearing referee Goldstein’s ruling by the
administrative tribunal for the Department of Human
Services. On reconsideration, hearing referee Martin D.
Snider reversed Goldstein’s decision that petitioner was
developmentally disabled and was eligible for continued
§ 1915(b) specialty supports and services. According to
Snider, there was sufficient evidence that petitioner pos-
sessed the capacity for independent living. Furthermore,
Snider ruled that there was sufficient evidence that peti-
tioner did not have a substantial functional limitation in
the area of economic self-sufficiency. Thus, Snider ruled
that Goldstein erred in determining that petitioner had a
developmental disability and was eligible to receive spe-
cialty supports and services.

Petitioner appealed Snider’s decision to the St. Clair
Circuit Court. The circuit court stated that “[d]evelop-
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mental disabilities are disabilities of intellect or behav-
ior” and ruled that Snider’s decision that petitioner
possessed the capacity for independent living was both
lawful and supported by competent, material, and sub-
stantial evidence. The trial court further stated that
Snider’s determination that petitioner did not have a
substantial functional limitation in the area of eco-
nomic self-sufficiency was also supported by competent,
material, and substantial evidence. Thus, the circuit
court affirmed Snider’s decision that petitioner was
ineligible to receive § 1915(b) specialty supports and
services because she is not developmentally disabled.

II. ANALYSIS

A. STANDARD OF REVIEW

The circuit court reviewed the decision of the admin-
istrative tribunal for the Department of Human Ser-
vices. Judicial review of decisions, findings, rulings, and
orders of an administrative officer includes, “as a mini-
mum, the determination whether such final decisions,
findings, rulings and orders are authorized by law; and,
in cases in which a hearing is required, whether the
same are supported by competent, material and sub-
stantial evidence on the whole record.” Const 1963, art
6, § 28. Judicial review of an administrative agency’s
decision regarding a matter of law is limited to deter-
mining whether the decision was authorized by law. Id.
Romulus v Dep’t of Environmental Quality, 260 Mich
App 54, 64; 678 NW2d 444 (2003).

This Court’s review of a circuit court’s review of an
administrative decision is “to determine whether the
lower court applied correct legal principles and whether
it misapprehended or misapplied the substantial evi-
dence test to the agency’s factual findings, which is
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essentially a clearly erroneous standard of review.”
VanZandt v State Employees’ Retirement Sys, 266 Mich
App 579, 585; 701 NW2d 214 (2005). The circuit court’s
legal conclusions are reviewed de novo and its findings
of fact are reviewed for clear error. Davis v State
Employees’ Retirement Bd, 272 Mich App 151, 152; 725
NW2d 56 (2006). “Great deference is accorded to the
circuit court’s review of the [administrative] agency’s
factual findings”; however, “substantially less defer-
ence, if any, is accorded to the circuit court’s determi-
nations on matters of law.” Romulus, supra at 62.

This appeal involves an issue of statutory interpre-
tation. If an administrative agency or trial court inter-
prets a statute, such a determination is a question of
law subject to review de novo. DaimlerChrysler Services
North America LLC v Dep’t of Treasury, 271 Mich App
625, 631; 723 NW2d 569 (2006).

B. MCL 330.1100a(21)

Petitioner argues that hearing referee Snider erred
in determining that she was not entitled to § 1915(b)
specialty supports and services and that the circuit
court erred in affirming Snider’s decision. Whether
petitioner is entitled to receive such support depends on
whether she has a developmental disability under MCL
330.1100a(21), which provides, in relevant part:

“Developmental disability” means. .. :

(a) If applied to an individual older than 5 years of age,
a severe, chronic condition that meets all of the following
requirements:

(i) Is attributable to a mental or physical impairment or
a combination of mental and physical impairments.

(i) Is manifested before the individual is 22 years old.

(t7) Is likely to continue indefinitely.
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(iv) Results in substantial functional limitations in 3 or
more of the following areas of major life activity:

(A) Self-care.

(B) Receptive and expressive language.

(C) Learning.

(D) Mobility.

(E) Self-direction.

(F) Capacity for independent living.

(G) Economic self-sufficiency.

(v) Reflects the individual’s need for a combination and
sequence of special, interdisciplinary, or generic care, treat-

ment, or other services that are of lifelong or extended
duration and are individually planned and coordinated.

The parties agree that petitioner has substantial
functional limitations in the areas of self-care and
mobility, and that she does not have substantial
functional limitations in the areas of receptive and
expressive language, learning, and self-direction. Be-
cause petitioner must have substantial functional
limitations in three or more areas of major life
activity to qualify as developmentally disabled under
the statute, she must also have a substantial func-
tional limitation in either the area of capacity for
independent living or economic self-sufficiency. Both
the circuit court and hearing referee Snider deter-
mined that petitioner possessed the capacity for
independent living because she was mentally capable
of living independently. Thus, we must determine
whether petitioner, who is mentally, but not physi-
cally, able to live independently, has a substantial
functional limitation in the area of capacity for
independent living. Resolving this issue requires this
Court to construe the phrase “[c]apacity for indepen-
dent living” in MCL 330.1100a(21)(a)(v)(F).
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The primary goal of statutory interpretation is to
ascertain and give effect to the Legislature’s intent as
expressed by the language of the statute. Neal v Wilkes,
470 Mich 661, 665; 685 NW2d 648 (2004). Courts must
give effect to every word, phrase, or clause in a statute
and avoid an interpretation that renders nugatory or
surplusage any part of a statute. Koontz v Ameritech
Services, Inc, 466 Mich 304, 312; 645 NW2d 34 (2002).
Provisions must be read in the context of the entire
statute so as to produce a harmonious result. People v
Couzens, 480 Mich 240, 249; 747 NW2d 849 (2008).

In affirming hearing referee Snider’s determination
that petitioner possessed the “capacity for independent
living” notwithstanding her physical inability to live
independently, the trial court essentially imposed a
limitation or restriction on the phrase “capacity for
independent living” that is not included in the statute
itself. The circuit court’s and Snider’s interpretation of
the phrase “capacity for independent living” in MCL
330.1100a(21)(a)(Gv)(F) precludes an individual who is
mentally, but not physically, able to live independently
from possessing a substantial functional limitation in
the “capacity for independent living” area of major life
activity. The error in such a construction is that the
Legislature did not so limit the phrase “capacity for
independent living.” The word “mental” or “intellec-
tual” does not appear before the provision “capacity for
independent living.” The Legislature could have im-
posed such a limitation, but it did not do so. In constru-
ing a statute, this Court will not read anything into
clear statutory language that is not within the manifest
intent of the Legislature as derived from the words of
the statute itself. City of Warren v Detroit, 261 Mich App
165, 169; 680 NW2d 57 (2004). If the Legislature had
intended to preclude an individual who is physically, but
not mentally, incapable of living independently from
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being considered as having a substantial functional
limitation on his or her “capacity for independent
living,” it would have explicitly so indicated by includ-
ing the term “mental” or “intellectual” before the
phrase “capacity for independent living.” We decline to
read such a limitation into the statute when the Legis-
lature did not include it in the statute itself.?

The fact that the Legislature referred to both “mental
and physical impairments” in MCL 330.1100a(21)(a)@)
provides further support for the conclusion that an indi-
vidual who lacks either the mental or physical capacity for
independent living has a substantial functional limitation
under MCL 330.1100a(21)(a)@v)(F). The Legislature’s
reference to “mental and physical impairments” in MCL
330.1100a(21)(a)(@) shows that the Legislature was cogni-
zant of, and considered the distinction between, mental
and physical impairments or capacities. The omission of
language from one part of a statute that is included in
another part should be construed as intentional. Thomp-
son v Thompson, 261 Mich App 353, 361 n 2; 683 NW2d
250 (2004). The fact that the Legislature chose not to limit
the word “capacity” in MCL 330.1100a(21)(a)(iv)(F) by
inserting the word “mental” before it, when the Legisla-
ture clearly recognized the distinction between mental
and physical impairments earlier in the statute, is further
evidence that the Legislature did not intend to limit a
person’s capacity to live independently to the person’s
mental capacity for independent living.

Further support for the conclusion that “capacity for
independent living” is not limited to an individual’s

3 We observe that the testimony of Dr. Tom Seilheimer regarding his
definition or interpretation of the phrase “capacity for independent
living” is irrelevant to our construction of MCL 330.1100a(21)(a)@v)(F).
This Court’s responsibility in interpreting a statute is to examine and
give effect to the language used by the Legislature without regard to our
own opinions or the opinions of any other individuals.
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mental capacity to live independently is found in the
dictionary definition of the term “capacity.” The Legisla-
ture did not define the phrase “capacity for independent
living” or expressly state whether the phrase encom-
passed only an individual’s mental or physical capacity for
independent living. We give undefined terms their ordi-
nary meanings. Haynes v Neshewat, 477 Mich 29, 36; 729
NW2d 488 (2007). Furthermore, we may consult a dictio-
nary to construe the meaning of an undefined term. Id.
Merriam-Webster’s Online Dictionary (2009) defines “ca-
pacity” as “an individual’s mental or physical ability[.]” In
light of this dictionary definition of the term “capacity,” it
is reasonable to construe the phrase “capacity for inde-
pendent living” to include an individual’s mental or physi-
cal capacity for independent living.

In sum, we find that the circuit court erred in constru-
ing the phrase “capacity for independent living” as being
limited to an individual’s mental capacity to live indepen-
dently. Such a narrow construction of the phrase is not
supported by the plain language of the statute or the
dictionary definition of the word “capacity.” Because the
parties agree that petitioner possesses substantial func-
tional limitations in two other areas of major life activities
listed in MCL 330.1100a(21)(a)(iv), petitioner is develop-
mentally disabled under MCL 330.1100a(21) and is there-
fore entitled to § 1915(b) supports and services.

Reversed.
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In re ANJOSKI

Docket No. 283406. Submitted December 10, 2008, at Detroit. Decided
March 19, 2009, at 9:10 a.m.

Amy Kane brought a paternity action against Timothy Anjoski in the
Wayne Circuit Court, Family Division, regarding a minor child
born out of wedlock. The defendant admitted paternity and a
judgment of filiation was entered granting the plaintiff sole legal
and physical custody and providing parenting time for the defen-
dant. Following the defendant’s motion for a change of custody,
both parties were awarded joint legal custody, while physical
custody remained with the plaintiff and parenting time was
granted to the defendant. The defendant again moved for a change
of custody, alleging, in part, that the plaintiff used illegal drugs and
failed to provide the child with proper clothing and hygiene.
Following hearings and further motions, the defendant was
awarded temporary sole physical custody and the parties were
awarded joint legal custody. A guardian ad litem was also ap-
pointed for the child. The guardian ad litem testified that the child
was in an established custodial environment with the defendant
and that he had concerns regarding the plaintiff’s use of drugs. He
recommended that physical custody of the child remain with the
defendant. The parties consented to the recommendation, and the
court entered an order granting the defendant sole physical
custody and joint legal custody to the parties. The defendant
thereafter died and his widow, Lisa Anjoski, who had not become
the child’s guardian or otherwise establish any legal connection to
the child, filed a complaint for custody, but dismissed it when the
court, Kathleen M. McCarthy, J., determined that Lisa did not
have standing. The plaintiff, citing the defendant’s death as a
change of circumstances, moved for a change of custody. The court
denied the motion, stating that although the court recognized the
presumption provided in MCL 722.25 (that it is in the child’s best
interests to be placed with the parent), it did not want to disrupt
the child’s established custodial environment until an evidentiary
hearing regarding the plaintiff’s parental fitness could be con-
ducted. The plaintiff moved for rehearing, and Lisa filed a motion
to intervene. Following a hearing, the court reappointed the child’s
guardian ad litem, directing him to assess the situation, and
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determined that the established custodial environment should not
be changed until a hearing regarding the best interests of the child
was held. The court denied Lisa’s motion to intervene, but noted
that the court could place the child with a third party if, following
the best interests hearing, it determined that such an action would
be in the child’s best interests. The court entered a supplemental
order keeping the child with Lisa pending the evidentiary hearing
to determine the plaintiff’s parental fitness. The plaintiff appealed
the supplemental order.

The Court of Appeals held:

1. The trial court properly determined that Lisa is a third
party who does not have standing to initiate a custody dispute or
intervene in the paternity action. Neither of the circumstances
provided in MCL 722.26b and MCL 722.26¢(1)(b) that allow third
parties standing applies in this case.

2. The trial court did not commit clear legal error requiring
reversal or abuse its discretion by permitting the child to remain
with Lisa under the circumstances of this case.

3. The parental presumption established in MCL 722.25 gen-
erally prevails over the presumption provided in MCL 722.27(1)(c)
in favor of maintaining a child’s established custodial environ-
ment. However, in custody disputes between an unfit parent and a
third-party custodian, the unfit parent, although entitled to some
deference, is not entitled to the parental presumption. When, as in
this case, there is evidence on the record that raises serious
concerns regarding the parent’s current ability to care for the
safety and welfare of the child and suggests that the parent is
unfit, the trial court must first make a preliminary finding of
parental fitness before proceeding further. Once this preliminary
finding is made, the court may proceed to determine the proper
burden of persuasion to be applied at the best interests hearing.
During these preliminary steps, the child need not be taken from
an established custodial environment and returned to the alleg-
edly unfit noncustodial parent.

4. It was appropriate under the facts of this case for the trial
court to maintain the status quo while it made its preliminary
findings, including first determining the plaintiff’s parental fit-
ness, next determining which burden of persuasion would be
applicable, and finally conducting the evidentiary hearing regard-
ing the child’s best interests.

5. The focus of a parental fitness inquiry must be on a parent’s
abilities relative to the child’s needs. A parent should be deemed
unfit only after an inquiry shows, by a preponderance of the
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evidence, that the parent is, in fact, currently unfit. A finding of
parental unfitness may be reviewed at a later time.

6. A third party who lacks standing may not initiate a custody
dispute. However, once a custody dispute is properly initiated, it is
within the court’s authority to award custody of the child to a third
party pursuant to MCL 722.27(1)(a). The phrase “to others” in
MCL 722.27(1)(a) does not mean “to others with standing.”

7. The plaintiff was not denied her constitutional right to the
care, custody, and control of the child under the facts of this case.

Affirmed and remanded for further proceedings.

1. PARENT AND CHILD — CHILD CuUSTODY — BEST INTERESTS OF CHILD —
PRESUMPTION IN FAVOR OF CUSTODY BY PARENTS — PRESUMPTION FAVOR-
ING MAINTAINING ESTABLISHED CUSTODIAL ENVIRONMENT — PARENTAL
FITNESS.

The presumption that it is in the best interest of a child whose
custody is disputed by a parent and an agency or a third party to
award custody to the parent generally prevails over the presump-
tion in favor of maintaining a child’s established custodial envi-
ronment; the parental preference presumption is only afforded to
fit parents; a court does not abuse its discretion in maintaining a
child’s established custodial environment with a third party while
the court makes preliminary findings regarding the parental
fitness of a noncustodial parent, determines which burden of
persuasion is applicable, and conducts the evidentiary hearing
regarding the child’s best interests (MCL 722.25, 722.27[1][c]).

2. PARENT AND CHILD — CHILD CusTODY — THIRD PARTIES IN CHILD CUSTODY
DisPUTES — WORDS AND PHRASES — AWARDING CUSTODY TO OTHERS.

A third party who lacks standing may not initiate a child custody
dispute; once a child custody dispute is properly initiated, a court
may award custody to a third party; the phrase “to others” in the
statute providing that in a custody dispute the court may award
custody of the child to one or more of the parties involved or to
others does not mean “to others with standing” (MCL
722.27(1][a]).

Free Legal Aid Clinic, Inc. (by Nathan A. White), for
Amy Kane.

Michigan Children’s Law Center (by Frederick H.
Gruber), Guardian Ad Litem for the minor child.
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Before: SERVITTO, Pd., and OWENS and K. F. KELLY, Jd.

K. F. KELLY, J. Plaintiff appeals as of right a supple-
mental order of the family division of the circuit court
permitting the minor child of the parties to remain in
the established custodial environment of defendant’s
home with defendant’s widow, Lisa Anjoski (Lisa),
pending an evidentiary hearing. We affirm. This matter
requires us to address (1) whether a third party with no
legal connection to the child at issue has standing to
initiate a child custody dispute, (2) whether a trial
court, in recognition of parents’ fundamental liberty
interest in childrearing and the parental presumption
under MCL 722.25, must immediately return the child
to a noncustodial parent upon the death of a custodial
parent when the record contains legitimate allegations
that the noncustodial parent is unfit, and (3) whether a
trial court has the authority to award custody to a third
party without standing pursuant to MCL 722.27(1)(a).
We hold that a third party lacks standing if it does not
meet one of the statutory standing requirements in the
Child Custody Act, MCL 722.21 et seq. We further hold
that a trial court, in considering a motion to modify a
custody order in situations where sufficient legitimate
and compelling indicia exist on the record indicating
that a noncustodial parent is currently unfit, must first
make a finding of parental fitness before determining
the burden of persuasion to be applied and conducting
an evidentiary hearing. Lastly, we hold that the plain
language of MCL 722.27(1)(a) permits a trial court to
award custody to a third party who lacks standing.

I. FACTS AND PROCEDURAL HISTORY

Plaintiff and defendant conceived a child out of
wedlock. The minor child was born in 2003. Plaintiff
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initiated a paternity suit against defendant, who admit-
ted paternity in November 2004. The judgment of
filiation indicated that plaintiff would maintain sole
legal and physical custody of the minor child and
provided parenting time for defendant. Defendant then
moved for a change of custody in December 2005.
Consequently, the trial court amended the custody
award in May 2006, awarding plaintiff and defendant
joint legal custody, with physical custody remaining
with plaintiff and parenting time given to defendant.

On dJuly 6, 2006, defendant moved for a change of
custody on the basis that plaintiff allegedly failed to
follow the parenting time schedule, failed to provide
proper clothing and hygiene to the minor child, allowed
the minor child’s medical insurance to lapse, used
marijuana and crack cocaine, lived with an unstable
boyfriend, and transported the minor child in her car
without a child restraint. Defendant also alleged that he
smelled crack cocaine emanating from plaintiff’s car
when plaintiff dropped the minor child off, that plaintiff
had rarely visited the minor child when the child was in
the hospital, and that plaintiff dressed the minor child
in clothing inappropriate for the weather.

The trial court scheduled a hearing on defendant’s
motion for September 5, 2006. Defendant refiled the
identical motion on August 30, 2006. The September
5th hearing was adjourned, however, because plaintiff
was in the hospital, allegedly for treatment for drug
abuse, and another hearing was scheduled for Septem-
ber 15th.! Defendant then filed an amended motion for
a change of custody on September 8, 2006. On October
10, 2006, the trial court granted defendant’s motion,

! Although the trial court’s docket entries indicate that an order was
entered on September 15, 2006, it appears from the record that the
matter was adjourned to October 10, 2006.
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awarding defendant temporary sole physical custody,
with joint legal custody for both plaintiff and defendant,
and scheduled another hearing for January 9, 2007. The
minor child then began living with defendant and his
wife, Lisa. Plaintiff was allowed reasonable parenting
time but only on the condition that any parenting time
be supervised. At the January 9, 2007, hearing the trial
court appointed a guardian ad litem for the minor child,
ordered supervised parenting time for plaintiff to take
place at HelpSource,? and scheduled an evidentiary
hearing for April 4, 2007.

At the April 4, 2007, hearing, the guardian ad litem
testified that the minor child was in an established
custodial environment with defendant. The guardian ad
litem further indicated that he had concerns regarding
plaintiff’s drug use and that he had recommended drug
screening and treatment. Ultimately, the guardian ad
litem recommended that the minor child should remain
in defendant’s physical custody. Both plaintiff and de-
fendant consented to this recommendation. Conse-
quently, the trial court entered an order on May 2, 2007,
that summarized the parties’ agreement, under which
the parties maintained joint legal custody while defen-
dant maintained sole physical custody. The order re-
quired both plaintiff and defendant to undergo random,
but weekly, drug screenings and continued plaintiff’s
supervised parenting time, which was to gradually
increase depending on plaintiff’s successful and timely
completion of substance abuse counseling and negative
drug screens. Lisa, however, did not become the minor
child’s guardian or otherwise establish any legal con-
nection to the minor child.

2 In 2006, HelpSource was a private nonprofit agency offering a variety
of services, including, but not limited to, supervised parenting time and
assistance with substance abuse.
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In August 2007 defendant died. Lisa filed a complaint
for custody of the minor child, but dismissed it after the
trial court determined that she did not have standing.
Plaintiff then moved for a change of custody, citing
defendant’s death as a change of circumstances. On
October 19, 2007, the trial court denied plaintiff’s
motion and “continued [its] current orders,” which
included supervised parenting time, reasoning on the
record that, “if an established custodial environment is
in place for a minor child, this court shall not disrupt
that custodial environment until an evidentiary hearing
has been held.” In coming to this determination, how-
ever, the trial court recognized the parental presump-
tion under MCL 722.25 that it is in the child’s best
interests to be placed with the parent and also noted
that it did not wish to delay the matter in any way. The
trial court stated:

[Pursuant to MCL 722.25, Lisa] would have a burden by
clear and convincing evidence in this case. Unless Ms. Kane
is deemed unfit. And as a result, I am reappointing [the
guardian ad litem] on behalf of the child to go to reinves-
tigate the home environments for this child . . ..

Thus, the minor child remained with Lisa pending an
evidentiary hearing on November 20, 2007, which was
as soon as the trial court’s docket would permit.

Plaintiff moved for rehearing on November 2, 2007,
alleging that the trial court erred by ordering a best
interests hearing instead of immediately returning the
minor child to plaintiff. In response, Lisa filed a brief
opposing plaintiff’s motion and also filed a motion to
intervene. The trial court heard plaintiff’s motion on
November 20, 2007. At that hearing, the trial court
again recognized the statutory presumption in favor of
a parent and also recognized the competing presump-
tion, under MCL 722.27(1)(c), in favor of maintaining
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the established custodial environment. The trial court
then reiterated its previous statement regarding the
applicable burden of persuasion when the parent is
deemed unfit. The trial court stated:

[TIn a child custody dispute between a natural parent
who does not have the status of a fit parent and a third
party custodian, the trial court is not required to apply the
statutory presumptions in favor of the parent. In this
situation, the natural parent must show, by a preponder-
ance of the evidence, that a change in the child’s estab-
lished custodial environment is in the child’s best interest.

The trial court then took note of the factual history
leading up to the present dispute, including plaintiff’s
consistent drug abuse, residence with an abusive boy-
friend, and sporadic employment record. The court also
noted that even when the minor child was in plaintiff’s
physical custody, the minor child nonetheless lived
almost exclusively with defendant because plaintiff left
the minor child with defendant, and that the minor
child, when living with plaintiff, was neglected and lived
in deplorable conditions. Because of these facts, the
trial court deemed it necessary to reappoint the minor
child’s guardian ad litem to “properly assess the situa-
tion.” As a result, the trial court concluded that it could
not change the minor child’s established custodial en-
vironment until a best interests evidentiary hearing
was held. Further, with respect to Lisa’s motion to
intervene, the court noted that caselaw does not permit
a third party to intervene, but “that does not preclude
the court from deciding, after a best interest hearing,
that it is in the child’s best interest to be placed with a
third party.”?

3 Plaintiff sought leave to appeal the trial court’s November 20, 2007,
determination on plaintiff’s motion for rehearing, which this Court
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On December 11, 2007, the day of the rescheduled
best interests hearing, the parties moved for an ad-
journment in order to collect more information con-
cerning the minor child’s progress at school. In addi-
tion, plaintiff had tested positive for cocaine and the
guardian ad litem requested more time for a hair follicle
test. Accordingly, the trial court adjourned the hearing
to February 14, 2007.

The trial court then issued a supplemental order on
January 11, 2008, directing that the minor child remain
with Lisa pending the evidentiary hearing and that the
minor child receive, as necessary, counseling to deal
with the loss of her father. The order also required
plaintiff to reenroll in a drug abuse treatment program,
attend weekly appointments with her case manager and
monthly appointments with her psychiatrist, and allot-
ted plaintiff additional parenting time over the holidays
as long as plaintiff remained at her father’s house.
Plaintiff now appeals this supplemental order. The trial
court stayed the evidentiary hearing scheduled for
February 14, 2008, pending this Court’s disposition of
the matter.

II. STANDARDS OF REVIEW

Three standards of review are relevant to child
custody appeals. Phillips v Jordan, 241 Mich App 17,
20; 614 NW2d 183 (2000). “This Court must affirm all
custody orders unless the trial court’s findings of fact
were against the great weight of the evidence, the court
committed a palpable abuse of discretion, or the court
made a clear legal error on a major issue.” Berger v
Berger, 277 Mich App 700, 705; 747 NW2d 336 (2008).
Findings of fact should be affirmed “unless the evidence

denied. Kane v Anjoski, unpublished order of the Court of Appeals,
entered December 7, 2007 (Docket No. 282246).
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clearly preponderates in the opposite direction.” Phil-
lips, supra at 20. The trial court’s discretionary deci-
sions, such as its custody awards, are reviewed for an
abuse of discretion. Id. Lastly, “[qluestions of law are
reviewed for clear legal error. A trial court commits
clear legal error when it incorrectly chooses, interprets,
or applies the law.” Vodvarka v Grasmeyer, 259 Mich
App 499, 508; 675 NW2d 847 (2003) (quotation marks
and citations omitted).

Further, we review matters of statutory construction
de novo. “The primary goal of judicial interpretation . . .
is to ascertain and give effect to the intent of the
Legislature.” Taylor v Currie, 277 Mich App 85, 94; 743
NW2d 571 (2007) (quotation marks and citation omit-
ted). “The first criterion in determining . . . intent is the
specific language of the statute.... If the plain and
ordinary meaning of the language is clear, judicial
construction is neither necessary nor permitted....”
Id. (quotation marks and citation omitted).

III. THIRD-PARTY STANDING

Plaintiff first argues that Lisa is a third party who
does not have standing to initiate a custody dispute or
intervene in a paternity action. We agree.

Generally, a party has standing if it has “ ‘some real
interest in the cause of action, ... or interest in the
subject matter of the controversy.” ” Bowie v Arder, 441
Mich 23, 42-43; 490 NW2d 568 (1992), quoting 59 Am
Jur 2d, Parties, § 30, p 414. However, this concept is not
given such a broad application in the context of child
custody disputes involving third parties, or “ ‘any indi-
vidual other than a parent,” ” Heltzel v Heltzel, 248
Mich App 1, 31 n 20; 638 NW2d 123 (2001) (citation
omitted). For example, a third party does not have
standing by virtue of the fact that he or she resides with
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the child and has a “personal stake” in the outcome of
the litigation. Bowie, supra at 42; see also In re Clausen,
442 Mich 648, 678-682; 502 NW2d 649 (1993). Nor may
a third party “ ‘create a custody dispute by simply filing
a complaint in circuit court alleging that giving legal
custody to the third party is in the [child’s] best
interests . ...” ” Heltzel, supra at 28-29 (citation omit-
ted); Terry v Affum (On Remand), 237 Mich App 522,
529; 603 NW2d 788 (1999). Rather, under the Child
Custody Act the Legislature has limited standing for
third parties to two circumstances. Pursuant to MCL
722.26b, third-party guardians have standing to bring
an action for the custody of a child. That provision
provides, in part:

(1) Except as otherwise provided in subsection (2), a
guardian or limited guardian of a child has standing to
bring an action for custody of the child as provided in this
act.

(2) A limited guardian of a child does not have standing
to bring an action for custody of the child if the parent or
parents of the child have substantially complied with a

limited guardianship placement plan regarding the
child. ...

A third party also has standing under MCL
722.26¢(1)(b), if the third party meets all the following
conditions:

(7) The child’s biological parents have never been mar-
ried to one another.

(i) The child’s parent who has custody of the child dies
or is missing and the other parent has not been granted
legal custody under court order.

(z11) The third person is related to the child within the
fifth degree by marriage, blood, or adoption.

Neither of these provisions applies to the instant
case. Lisa never became a guardian of the minor child
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and, therefore, MCL 722.26b does not confer standing
on Lisa. Further, standing is precluded under MCL
722.26¢(1)(b). Even though plaintiff and defendant
were never married, MCL 722.26¢(1)(b)(i), and Lisa is
related to the minor child through her marriage to
defendant, MCL 722.26¢(1)(b) (i), plaintiff shared legal
custody with defendant at the time of defendant’s
death, MCL 722.26¢(1)(b)(zi). Thus, not all three re-
quirements are met to create third-party standing. If a
third party does not fit within one of the two statutory
standing requirements, the third party lacks standing
to create a custody dispute.* Lisa meets none of the
statutory standing requirements, and both the minor
child’s residence with Lisa after defendant’s death and
Lisa’s petition for custody are insufficient to create
standing. Therefore, the trial court properly concluded
that Lisa did not have standing to file a petition for
custody.’

4 We also note that a party moving to intervene in litigation, as Lisa did
here, must demonstrate that the party has standing to assert his or her
claims. Karrip v Cannon Twp, 115 Mich App 726, 732; 321 NW2d 690
(1982). Because Lisa did not have standing, the trial court properly
denied Lisa’s motion to intervene.

5 Although our conclusion is in agreement with plaintiff’s position, we
must note that we agree with plaintiff only to the extent that a third
party does not have standing to create a custody dispute, or to intervene,
in the absence of satisfying either of the statutory standing require-
ments. We disagree with plaintiff’s contention that the trial court abused
its discretion by allowing a third party without standing to “create a
custody dispute.” This assertion is factually inaccurate. Our review of the
record shows that the trial court did not permit a third party without
standing to petition for custody because it explicitly concluded that Lisa
lacked standing. To the contrary, this matter was initiated on plaintiff’s
own petition. For this same reason, we find no merit in plaintiff’s related
argument that the trial court’s allegedly improper course of action is
tantamount to terminating plaintiff’s parental rights. Assuming, for the
sake of argument, that the trial court does award Lisa custody following
any further hearings, plaintiff’s parental rights will not be terminated
and plaintiff may move for another change of custody.
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IV. INTERIM CUSTODY AWARD

Plaintiff next contends that the trial court clearly
erred and abused its discretion when it temporarily
awarded custody to Lisa pending a best interests evi-
dentiary hearing. Specifically, plaintiff asserts that the
court erred because it modified the child custody order
by awarding Lisa physical custody before holding an
evidentiary hearing pursuant to MCL 722.25(1), which
creates a presumption in favor of the natural mother,
plaintiff. According to plaintiff, the minor child should
have been automatically returned to plaintiff’s physical
custody upon defendant’s death. We cannot conclude
under the circumstances of this case that the trial court
committed clear error requiring reversal or that it
abused its discretion by permitting the minor child to
remain with Lisa.

A. PRESUMPTIONS UNDER THE CHILD CUSTODY ACT

At the outset, we note the steps necessary to effectu-
ate a change in custody pursuant to the Child Custody
Act. A party seeking a change in custody must first
establish proper cause or a change of circumstances by
a preponderance of the evidence. Vodvarka, supra at
508-509; MCL 722.27(1). The movant must make this
showing before the trial court can consider which
burden of persuasion applies and conduct a child cus-
tody evidentiary hearing. Vodvarka, supra at 509. These
initial steps, requiring the movant to establish proper
cause or a change of circumstances, as well as the trial
court’s consideration of the burden of persuasion, taken
before the court can conduct the evidentiary hearing
“are intended to erect a barrier against removal of a
child from an established custodial environment and to
minimize unwarranted and disruptive changes of cus-
tody orders.” Id. (quotation marks and citation omit-
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ted). Accordingly, when a motion for a change of custody
is made, it is not improper for a trial court to continue
the child’s current established custodial environment
pending the evidentiary hearing.

As indicated, after a movant first establishes proper
cause or a change of circumstances warranting a change
in custody, the trial court must then determine the rel-
evant burden of persuasion before conducting the hearing.
In most instances, the factual history of the case will not
require lengthy consideration of the issue. Generally, if a
petition for a change in custody involves a parent and a
third party, there is a strong presumption that awarding
custody to the parent is in the child’s best interests. See
Heltzel, supra at 26. This presumption is based on par-
ents’ fundamental due process liberty interest in the care,
custody, and control of their children. Troxel v Granville,
530 US 57, 65; 120 S Ct 2054; 147 L. Ed 2d 49 (2000);
Herbstman v Shiftan, 363 Mich 64, 67; 108 NW2d 869
(1961). The Legislature recognized this interest in MCL
722.25(1), which provides the following burden of persua-
sion:

If a child custody dispute is between the parents, between
agencies, or between third persons, the best interests of the
child control. If the child custody dispute is between the
parent or parents and an agency or a third person, the court
shall presume that the best interests of the child are served by
awarding custody to the parent or parents, unless the con-
trary is established by clear and convincing evidence.

In such instances, the third party will bear the burden of
proof and is required to rebut the parental presumption
by clear and convincing evidence. Heltzel, supra at 26.

The Child Custody Act, however, also creates a pre-
sumption in favor of maintaining the established cus-
todial environment. MCL 722.27(1)(c) provides, in rel-
evant part:
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(1) If a child custody dispute has been submitted to the
circuit court as an original action under this act or has
arisen incidentally from another action in the circuit court
or an order or judgment of the circuit court, for the best
interests of the child the court may do 1 or more of the
following:

(c) Modify or amend its previous judgments or orders for
proper cause shown or because of change of circumstances
until the child reaches 18 years of age and, subject to
section 5b of the support and parenting time enforcement
act, 1982 PA 295, MCL 552.605b, until the child reaches 19
years and 6 months of age. The court shall not modify or
amend its previous judgments or orders or issue a new
order so as to change the established custodial environ-
ment of a child unless there is presented clear and convinc-
ing evidence that it is in the best interest of the child.

This provision permits a court to modify a custody order
so as to change a child’s established custodial environ-
ment only if there is “clear and convincing evidence
that it is in the best interest of the child.” Id. As a
result, in custody disputes between a parent and a third
party with whom a child has an established custodial
environment, a conflict arises between these two pre-
sumptions.

B. HELTZEL v HELTZEL AND MASON v SIMMONS

Courts have attempted to reconcile the interplay
between the parental presumption and the custodial
environment presumption in situations where, as here,
the conflict exists. In Heltzel this Court determined, in
recognition of parents’ fundamental liberty interest in
raising their children, that the parental presumption
trumps the presumption of an established custodial
environment. Helizel, supra at 23-28. And, we agree
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with that conclusion. This parental presumption pro-
tects not only parents’ rights to the care and custody of
their children, but also protects the children’s parallel
rights to the integrity of their family. Accordingly, in
order to overcome the parental presumption, the Helt-
zel Court held that a third party nonparent must
“prove[] that all relevant factors, including the exist-
ence of an established custodial environment and all
legislatively mandated best interest concerns within
[MCL 722.23], taken together clearly and convincingly
demonstrate that the child’s best interests require
placement with the third person.” Helizel, supra at 27.
Thus, under normal circumstances, where the parent is
fit, he or she is entitled to the parental presumption and
the third party bears the burden of persuasion.

However, in Mason v Simmons, 267 Mich App 188,
190-192; 704 NW2d 104 (2005), which involved a cus-
tody dispute between a parent and a custodial third
party, this Court addressed whether an unfit parent is
to be afforded the same deferential treatment to which
a fit parent is entitled in considering a child’s best
interests in a custody dispute between the parent and
the third party. The Court held that “when a parent’s
conduct is inconsistent with the protected parental
interest, that is, the parent is not fit, or has neglected or
abandoned a child, the reasoning and holding of Heltzel
do not govern.” Id. at 206. The Court did find, however,
that because of the fundamental constitutional right of
parents to make decisions concerning the care and
custody of their children, even an unfit parent was
entitled to some deference given his or her status as a
parent. Id. at 198. Thus, in custody disputes between an
unfit parent and a third-party custodian, even though
the presumption in favor of maintaining an established
custodial environment is triggered and the burden of
persuasion shifts to the parent, the lower “preponder-
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ance of the evidence” burden of persuasion is on the
unfit parent to demonstrate that a change in the
established custodial environment is in the child’s best
interests.® Id. at 207.

While neither Heltzel nor Mason directly addresses the
factual situation presented in this case, these two cases,
taken together, nonetheless inform the present matter
because an unfit parent, or one who acts inconsistently
with his or her parental interest, is not entitled to the
parental presumption announced in Heltzel. Further, and
most significantly, Heltzel and Mason indicate that an
additional step is necessary, under certain limited circum-
stances, before applying the framework announced in
Vodvarka in change of custody matters. Namely, when a
custody issue arises between a parent and a third party
after the death of a custodial parent, which issue presents
legitimate and compelling indicia on the record that raise
serious concerns regarding the parent’s current ability to
care for the safety and welfare of the child and suggests
that the parent is unfit, the trial court is required to first
make a preliminary finding of parental fitness before
proceeding further. Once this preliminary finding is made,
whether by judicial notice if appropriate,” through plead-
ings and documentary evidence, or by an evidentiary
hearing, the trial court may proceed to determine the
proper burden of persuasion to be applied, as an-
nounced in either Heltzel or Mason. There is no require-

6 We are bound to apply the holding in Mason, supra, pursuant to MCR
7.215(J)(1), even though we recognize that it appears to conflict with the
plain language of MCL 722.27(1)(c): “The court shall not modify or
amend its previous judgments or orders or issue a new order so as to
change the established custodial environment of a child unless there is
presented clear and convincing evidence that it is in the best interest of
the child.”

" We can envision circumstances in which a child, because of the actions

of an individual parent, is under the jurisdiction of the juvenile court.
MCL 712A.2 et seq.
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ment, despite the parent’s fundamental liberty interest,
that the child be immediately returned to an allegedly
unfit noncustodial parent because these preliminary steps
are necessary for the protection of the child’s health and
welfare and to prevent unwarranted and disruptive
changes of custody. Vodvarka, supra at 509. However, we
emphasize, for the purpose of providing trial courts with
guidance in future similar circumstances, that in the
absence of any legitimate indicia indicating that a noncus-
todial parent is unfit to the extent that a child may be at
risk if returned, and in the absence of any legal relation-
ship between the third party and the child, the trial court
is required to return the child to the non-custodial parent
upon notice of a custodial parent’s death.?

C. APPLICATION

In the present matter, defendant had physical cus-
tody of the minor child and joint legal custody of the
minor child with plaintiff, while Lisa, in the context of
this child custody dispute, had no legal relationship
with the minor child. Once plaintiff learned of defen-
dant’s death, plaintiff petitioned the trial court for a
change of custody. There is no dispute that plaintiff
established by a preponderance of the evidence that a
change in circumstances, defendant’s death, warranted
her petition for a change of custody. Vodvarka, supra at
509. Under normal circumstances, any custodial arrange-

8 While the circuit courts of this state have continuing jurisdiction over
child custody disputes, Harvey v Harvey, 470 Mich 186, 192; 680 NW2d 835
(2004), there will generally no longer be any case or controversy to resolve
after the death of a custodial parent. In that event, the circuit court’s
exercise of its continuing jurisdiction over the child would merely involve
dissolving the order awarding custody and returning the child to the
surviving parent, including taking any necessary steps to provide for the
orderly transition of the child to the care and custody of the surviving
parent.
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ments with a third party would have yielded to a parent’s
constitutional right to the custody and care of the child
and the parental presumption of MCL 722.25(1), and
plaintiff would have been awarded custody of the minor
child upon notice of defendant’s death.

This was not the outcome of plaintiff’s motion for a
change of custody. At the hearing on plaintiff’s motion
for rehearing, the trial court noted the factual history of
the case, including plaintiff’s consistent drug abuse,
plaintiff’s residence with an abusive boyfriend, and
plaintiff’s neglect of the minor child. Given the substan-
tial evidence on the record, the trial court had legiti-
mate concerns regarding plaintiff’s parental fitness,
especially in light of the fact that plaintiff was only
permitted supervised visitation and tested positive for
cocaine on the date of the evidentiary hearing. Because
the record contained serious legitimate and compelling
allegations regarding plaintiff’s current parental fit-
ness, the trial court, while recognizing both the paren-
tal presumption and the custodial environment pre-
sumption, indicated that it would continue its current
orders until more information had been collected re-
garding plaintiff’s fitness. This was the proper course of
action. It was appropriate for the trial court to maintain
the status quo while it made its preliminary findings,
including first determining plaintiff’s parental fitness,
then determining which burden of persuasion would be
applicable, and finally conducting the evidentiary best
interests hearing. The trial court did not commit clear
legal error, nor did it abuse its discretion by permitting
the minor child to remain with Lisa in the interim.

D. PARENTAL FITNESS

Although we have concluded that the trial court did
not err, we find it necessary to provide some guidance
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with respect to making a constitutionally sound determi-
nation of parental fitness, because the trial court must
make such a finding on remand. We first note that while
the courts of this state have consistently held that the
rights of a parent are not to be disturbed absent a showing
of unfitness, they have not articulated a clear standard by
which a parent may be found unfit in the context of a child
custody dispute and the application of the parental pre-
sumption. See Burkhardt v Burkhardt, 286 Mich 526,
534-535; 282 NW 231 (1938); Liebert v Derse, 309 Mich
495, 500; 15 NW2d 720 (1944); Riemersma v Riemersma,
311 Mich 452, 458; 18 NW2d 891 (1945). In Mason, supra,
in which this Court ultimately concluded that the parental
presumption of MCL 722.25(1) does not apply if a parent
is found to be unfit, the Court provided little direction
with respect to making a finding of fitness. The Court
merely stated: “If a parent is unfit or fails to adequately
care for a child, i.e., neglects or abandons a child, [the
parental presumption is] extinguished.” Mason, supra at
200. Over four decades earlier, in Herbstman, supra, our
Supreme Court provided a similar, albeit more nuanced,
approach to making a finding of parental fitness. The
Court stated:

The rights of parents are entitled to great consideration,
and the court should not deprive them of custody of their
children without extremely good cause. A child also has
rights, which include the right to proper and necessary
support; education as required by law; medical, surgical,
and other care necessary for his health, morals, or well-
being; the right to proper custody by his parents, guardian,
or other custodian; and the right to live in a suitable place
free from neglect, cruelty, drunkenness, criminality, or
depravity on the part of his parents, guardian, or other
custodian. It is only when these rights of the child are
violated by the parents themselves that the child becomes
subject to judicial control. [Herbstman, supra at 67-68.]



2009] In re ANJOSKI 61

More recently, our Supreme Court in In re Clausen,
supra at 686, recognized the interdependent nature of
both children’s and parents’ liberty interests. The
Court indicated that these mutual interests may be
broken where a parent is unfit, thereby warranting
interference with the parent-child relationship. Id. at
687 n 46.

Each of these cases relates parental fitness to the
child’s needs. And, while none of these cases articulates
a standard for determining parental fitness, it is none-
theless clear, given the interdependent nature of the
rights involved, that the inquiry must focus on a
parent’s abilities relative to the child’s needs when
determining parental fitness. See id.; Herbstman, supra
at 67-68. In many instances, the relevant factors may be
plainly evident in the facts of the case. However, courts
may also look for additional guidance from the criteria
enumerated in MCL 712A.2(b) and utilized in child
protective proceedings. See In re Brock, 442 Mich 101,
107; 499 NW2d 752 (1993) (“The purpose of child
protective proceedings is the protection of the
child . . ..”). As our Supreme Court outlined in Herbst-
man, supra at 67-68, such criteria may include, but are
not limited to, the ability or inability to provide: proper
and necessary supervision and support; education as
required by law; medical, surgical, and other care
necessary for a child’s health, morals, or well-being; and
a safe and suitable environment free from neglect,
cruelty, drunkenness, criminality, or depravity.® Fur-
ther, given the fundamental nature of the liberty inter-
est involved, Troxel, supra at 65, we are of the view that
a parent should be deemed unfit only after such an

¥ We stress that these factors are to be considered only in the context of
determining a parent’s fitness and are not to be weighed in comparison
to the competing custodian.
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inquiry shows, by a preponderance of the evidence, that
the parent is, in fact, currently unfit. See In re Brock,
supra at 108-109. It is important for us to stress that a
finding of unfitness in the context of custody proceed-
ings may always be revisited. That a parent is once
found unfit does not somehow bar him or her from
resolving issues, becoming fit in the future, and seeking
custody at a later time whereupon the parental pre-
sumption would again be applied.

V. CUSTODY AWARD “TO OTHERS”

Plaintiff further claims that the trial court improp-
erly concluded that it had authority, pending an eviden-
tiary hearing, to award custody to Lisa, a third party
without standing, pursuant to MCL 722.27(1)(a), which
provides, in pertinent part:

If a child custody dispute has been submitted to the
circuit court as an original action under this act or has
arisen incidentally from another action in the circuit court
or an order or judgment of the circuit court, for the best
interests of the child the court may . .. :

(a) Award the custody of the child to 1 or more of the
parties involved or to others and provide for payment of
support . . . .” [Emphasis added.]

In plaintiff’s view, the language referring “to others” in
MCL 722.27(1)(a) means “others with standing.” We
observe at the outset that the trial court has not acted
pursuant to this authority at this point in the proceed-
ings, although it has indicated that it has the power to
make such an award regardless of the applicable pre-
sumption. We agree with the trial court.

The meaning of MCL 722.27(1)(a) is clear and unam-
biguous. If a child custody dispute is pending, the trial
court may award custody of the child to others if it is in
the child’s best interests. There is no limiting language
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in the statute that conditions an award “to others” to
only those “others having standing,” as plaintiff argues.
Rather, the statute’s sole limitation is that the award be
in the child’s best interests, after weighing the parental
presumption, applicable burdens of proof, and the
statutory best interests factors.

Further, we cannot agree with plaintiff’s argument that
the Legislature must have intended the “to others” pro-
vision to mean “others with standing” because interpret-
ing the language to include all “others” would abrogate
the standing requirements of MCL 722.26¢c. To adopt
plaintiff’s interpretation is to engage in judicial construc-
tion, which is neither necessary nor permitted when, as in
this case, a statute is plain and unambiguous. Taylor,
supra at 94. Moreover, there is no merit to plaintiff’s
contention that the standing requirements of MCL
722.26¢ will be abrogated if trial courts are permitted to
award custody “to others” for the child’s best interests. As
we have discussed, if a third party lacks standing, he or
she cannot become a party to a custody dispute. Bowie,
supra at 48-49. It is a threshold requirement of MCL
722.27(1) that a custody dispute be properly initiated
before the trial court can make any award. A third party
without standing cannot initiate that dispute. However,
once a custody dispute has been properly initiated, it is
within the court’s authority to award custody of the child
to a third party pursuant to MCL 722.27(1)(a) if it is
appropriate to do so under the particular facts of the case.
The trial court was not inaccurate in its statement that it
had authority to award the child at issue “to others”
pursuant to MCL 722.27(1)(a) after a best interests evi-
dentiary hearing.

VI. CONSTITUTIONAL CLAIM

Lastly, plaintiff characterizes the trial court’s deter-
mination as an egregious violation of her constitutional
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rights because the decision effectively allows “any per-
son” at “any time” to obtain custody of a child, contrary
to Troxel, supra at 65. We disagree. Plaintiff’s charac-
terization of the trial court’s determination is inaccu-
rate. The trial court did not allow Lisa to petition for
custody of the minor child or to intervene in the
paternity action because, in fact, the trial court ruled
that Lisa lacked standing. Thus, the trial court’s deci-
sion cannot be construed as permitting “any person” to
seek, “at any time,” custody of a child.

Rather, the trial court in this matter recognized the
parental deference that is due under due process stan-
dards, Heltzel, supra, and properly indicated that this
parental preference is afforded only to fit parents,
Mason, supra. The trial court further indicated that the
presumption in favor of maintaining an established
custodial environment would apply if plaintiff is found
to be currently unfit. Mason, supra. These recognized
burdens of proof adequately protect plaintiff’s funda-
mental right and liberty interests, particularly in light
of the consideration of the child’s best interests, safety,
and welfare. Therefore, we conclude that the trial court
did not deny plaintiff’s constitutional right to the care,
custody, and control of the minor child.

Having found that the trial court did not commit
clear legal error or abuse its discretion, we affirm the
trial court’s interim custody order permitting the minor
child to remain in the established custodial environ-
ment of Lisa’s home pending the best interests hearing.
MCL 722.28; Berger, supra at 705.

Affirmed and remanded for further proceedings not
inconsistent with this opinion. We do not retain juris-
diction.
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PEOPLE v SADOWS
PEOPLE v GALE

Docket Nos. 286689 and 286693. Submitted March 11, 2009, at Detroit.
Decided March 19, 2009, at 9:15 a.m.

The Wayne County Prosecuting Attorney charged Colleen E. Sadows
and John J. Gale with the felony offense of operating a vehicle
while intoxicated (OWI), third offense, pursuant to MCL
257.625(9) or (11), as amended by 2006 PA 564, effective January
3, 2007. The statutory amendment removed a requirement that
prior convictions of OWI or operating a vehicle while under the
influence of liquor (OUIL) had to be within 10 years of a current
OWI charge in order for the current charge to be enhanced from a
misdemeanor to a felony. Each defendant had sustained the initial
OUIL conviction more than 10 years before the current charge.
The Wayne Circuit Court, Deborah A. Thomas, J., quashed the
information on motions by Sadows and Gale, ruling that the
amended statute, as applied to Sadows and Gale, were violative of
the constitutional prohibition against ex post facto laws and of the
constitutional rights of equal protection and due process. The
prosecuting attorney appealed in each case, and the Court of
Appeals consolidated the appeals.

The Court of Appeals held:

1. MCL 257.625(9) and (11), as amended, do not violate the
prohibition against ex post facto laws. The amendment does not
attach legal consequences to prior offenses that occur before the
effective date of the amendment. Rather, the amendment makes
the consequences of a current offense occurring after January 3,
2007, more severe on the basis of the prior convictions.

2. MCL 257.625(9) and (11), as amended, do not violate equal
protection or due process. Their enhancement provisions are
rationally related to the legitimate governmental interest in re-
ducing habitual drunken driving and alcohol-related traffic fatali-
ties. Additionally, and with respect to due process, Sadows and
Gale had constructive notice that their prior OUIL convictions
would subject them to felony prosecutions if they operated a
vehicle while under the influence of liquor.

Reversed and remanded for further proceedings.
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Michael A. Cox, Attorney General, B. Eric Rustuccia,
Solicitor General, Kym Worthy, Prosecuting Attorney,
Timothy A. Baughman, Chief of Research, Training,
and Appeals, and David A. McCreedy, Assistant Pros-
ecuting Attorney.

Paul C. Youngs, PC. (by Paul C. Youngs), for Colleen
E. Sadows.

Daniel J. Blank for John J. Gale.
Before: SAAD, C.J., and BANDSTRA and HOEKSTRA, JdJ.

PER CURIAM. The prosecution appeals by right the
trial court’s orders granting defendants’ motions to
quash the informations. Because MCL 257.625, as
amended by 2006 PA 564, does not violate the prohibi-
tion against ex post facto laws, and because it does not
deny defendants their rights to equal protection and
due process, we reverse and remand for further pro-
ceedings.

I

In Docket No. 286689, defendant, Colleen Sadows,
was charged with operating a vehicle while intoxicated
(OWI), MCL 257.625(1), a misdemeanor. Because Sad-
ows was previously convicted of operating a motor
vehicle while under the influence of liquor (OUIL) in
1997 and 2001, the prosecution sought to convict Sad-
ows of a felony pursuant to MCL 257.625(9) or (11), as
amended by 2006 PA 564, effective January 3, 2007.1 In

! Before MCL 257.625 was amended, a defendant could only be con-
victed of a felony rather than a misdemeanor if he or she had been
convicted or two or more drunken driving offenses within the previous 10
years. People v Perkins, 280 Mich App 244, 250; 760 NW2d 669 (2008),
aff’d 482 Mich 1118 (2008). The amendment eliminated the 10-year
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Docket No. 286693, defendant John Gale was charged
with OWI and, because he had previously been con-
victed of OUIL in 1994 and 2000, the prosecution also
sought to convict him of a felony pursuant to MCL
257.625(9) or (11). Each defendant filed a motion to
quash the respective information. The trial court
granted the motions, concluding that MCL 257.625(9)
and (11), as amended, were not merely sentencing
enhancements because the subsections changed the
charged offense from a misdemeanor to a felony and
that the two subsections violated the constitutional
prohibition against ex post facto laws and the constitu-
tional guarantee of equal protection.?

II

The prosecution argues that the trial court erred by
ruling that the application of MCL 257.625(9) and (11),
as amended, violates the Ex Post Facto Clause of both
the federal constitution and the state constitution, US
Const, art I, § 10; Const 1963, art 1, § 10. We agree. We
review constitutional questions de novo. People v Pitts,
222 Mich App 260, 263; 564 NW2d 93 (1997). A statute
is presumed constitutional, People v Hubbard (After
Remand), 217 Mich App 459, 483; 552 NW2d 493
(1996), and the party challenging the statute has the
burden of proving its invalidity, People v Thomas, 201
Mich App 111, 117; 505 NW2d 873 (1993).

In People v Perkins, 280 Mich App 244, 251-252; 760
NW2d 669 (2008), this Court held that MCL 257.625(9),

requirement and allows the use of any two drunken driving convictions
for enhancement, regardless of the time that elapsed between the prior
convictions and the current offense. Id.

2 This Court consolidated the two cases for appeal. People v Sadows,
unpublished order of the Court of Appeals, entered August 22, 2008
(Docket Nos. 286689, 286693).
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as amended, did not violate the prohibition against ex
post facto laws. The Court reasoned that “the amend-
ment did not attach legal consequences to [the] prior
offenses, which occurred before the amendment’s effec-
tive date. Rather, the amendment made the conse-
quences of current offenses, which occurred after Janu-
ary 3, 2007, more severe on the basis of [the] prior
convictions.” Id. at 251. Because MCL 257.625(9) does
not punish the prior offenses, “the change in the
predicate offenses used to raise current conduct to the
felony level does not constitute an ex post facto viola-
tion.” Id. at 252.3 Our Supreme Court “affirm[ed] the
Court of Appeals decision holding that . . . MCL 257.625
does not violate the ex post facto provisions of the
federal and state constitutions.” People v Perkins, 482
Mich 1118 (2008). Accordingly, the trial court erred by
concluding that the application of MCL 257.625, as
amended, violates the prohibition against ex post facto
laws.*

The prosecution also argues that the trial court erred
by concluding that MCL 257.625, as amended, violates
the Equal Protection Clause of both the federal consti-
tution and the state constitution, US Const, Am XIV,
§ 1; Const 1963, art 1, § 2. We agree.

3 The Court’s decision in Perkins also applies to MCL 257.625(11).

* We reject any argument by defendants that, because a sentencing
court is not to consider prior convictions for which there is a 10-year
period between the discharge date of the prior conviction and the
sentencing offense in scoring prior record variables 1 through 5, MCL
777.50(1), (2), the Legislature did not intend for the amendment of MCL
257.625(9) and (11) to apply to OWI or OUIL convictions that were
obtained more than 10 years before the current OWI offense. Such an
argument is contrary to the plain language of MCL 257.625(9) and (11).
People v Hill, 269 Mich App 505, 515; 715 NW2d 301 (2006). Further, the
amendment of MCL 257.625(9) and (11) is the more specific and more
recent enactment. Verizon North, Inc v Pub Service Comm, 260 Mich App
432, 438; 677 NW2d 918 (2004).
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The guarantee of equal protection requires that
government treat similarly situated persons alike.
People v Haynes, 256 Mich App 341, 345; 664 NW2d 225
(2003). “Unless the alleged discrimination involves a
suspect class or impinges on the exercise of a funda-
mental right, a contested statute is evaluated under the
rational basis test.” Id. Defendants do not allege that
MCL 257.625(9) and (11), as amended, target a suspect
class. Further, the disparate treatment of criminal
offenders does not impinge on an individual’s funda-
mental rights. Id. Defendants have not established that
the amendment of MCL 257.625(9) and (11) is arbitrary
and not rationally related to a legitimate governmental
interest. Haynes, supra at 346. Rather, the enhance-
ment provisions are tailored to OWI repeat offenders
and are rationally related to the government’s interest
in reducing habitual drunken driving and alcohol-
related traffic fatalities. See id. at 347-348. The trial
court erred by ruling that the application of MCL
257.625(9) and (11), as amended, violates the constitu-
tional guarantee of equal protection.

We also reject defendants’ argument that the appli-
cation of MCL 257.625(9) and (11) violates the Due
Process Clause of both the federal constitution and the
state constitution, US Const, Am XIV, § 1; Const 1963,
art 1, § 17. “The constitutional guarantee of due pro-
cess, in its most fundamental sense, is a guarantee
against arbitrary legislation.” Whitman v Lake Diane
Corp, 267 Mich App 176, 181; 704 NW2d 468 (2005). As
already stated, MCL 257.625(9) and (11), as amended,
are not arbitrary. The amendment is rationally related
to the Legislature’s interest in reducing habitual
drunken driving. Further, defendants had constructive
notice, pursuant to the amendment, that their prior
OUIL convictions would subject them to felony prosecu-
tions if they operated a vehicle while under the influ-
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ence of liquor. Haynes, supra at 349. Consequently,
defendants’ argument that the application of MCL
257.625(9) and (11), as amended, violates their due
process rights is unavailing.?

Reversed and remanded for further proceedings. We
do not retain jurisdiction.

5 We refuse to find MCL 257.625(9) and (11), as amended, violative of
due process because, as argued by defendants, the administrative bur-
dens of applying the amendment would be “considerable.” No consider-
able administrative burdens are present in applying the amendment to
either defendant.
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TRANSOU v CITY OF PONTIAC

Docket No. 280046. Submitted December 10, 2008, at Detroit. Decided
January 22, 2009. Approved for publication March 19, 2009, at
9:20 a.m.

Darin Transou brought an action in the Oakland Circuit Court
against the city of Pontiac, seeking damages for injuries he
sustained when struck by a golf ball at a golf course owned by the
city. The court, Rudy, J. Nichols, J., granted the city summary
disposition on the ground that the plaintiff’s action was barred by
governmental immunity. The plaintiff appealed.

The Court of Appeals held:

The trial court properly ruled that the plaintiff’s action is
barred by governmental immunity. The plaintiff argued that the
proprietary-function exception to governmental immunity found
in MCL 691.1413 applied. A proprietary function is any activity
conducted primarily for the purpose of producing a pecuniary
profit for the governmental agency, excluding any activity nor-
mally supported by taxes or fees. Whether an activity actually
generates a profit is not dispositive when determining whether the
governmental agency conducts the activity primarily for the
purpose of producing a pecuniary profit, but the existence of profit
is relevant to the agency’s intent. An agency may conduct an
activity on a self-sustaining basis without being subject to the
proprietary-function exception. Where the profit is deposited and
how it is spent also indicate intent. Depositing the profit in the
general fund or using it on unrelated events indicates a pecuniary
motive, while using it to defray the expenses of the activity
indicates a nonpecuniary purpose. In this case, the revenue the
golf course generates is intended to be applied to the course’s
operation and service of the bond debt incurred when the golf
course was reconstructed as part of a golf course development
project that included the development of the surrounding commu-
nity. The golf course has operated at a loss for many years, and
other city revenues have been used to meet the course’s obliga-
tions. Thus the golf course revenue is used in a self-sustaining
manner. Using the revenue to extinguish the bonds issued to
finance the housing component of the development project is not



72 283 MICH APP 71 [Mar

use of it for an unrelated event because the development of
surrounding housing was part of the development project. The golf
course revenue has not been budgeted for use by other city
departments or considered as a means to reduce tax millages or
fund other city operations.

Affirmed.

GOVERNMENTAL IMMUNITY — PROPRIETARY-FUNCTION EXCEPTION — PECUNIARY
PROFIT BY GOVERNMENTAL AGENCIES — WORDS AND PHRASES.

For purposes of the propriety-function exception to governmental
immunity, “proprietary function” means any activity conducted
primarily for the purpose of producing a pecuniary profit for the
governmental agency, excluding any activity normally supported
by taxes or fees; whether an activity actually generates a profit is
not dispositive when determining whether the governmental
agency conducts the activity primarily for pecuniary profit, but the
existence of profit is relevant to the agency’s intent; an agency may
conduct an activity on a self-sustaining basis without being subject
to the proprietary-function exception; where the profit is deposited
and how it is spent also indicates intent; depositing the profit in
the general fund or using it on unrelated events indicates a
pecuniary motive, while using it to defray the expenses of the
activity indicates a nonpecuniary purpose (MCL 691.1413).

Marcellus Long, Jr., for the plaintiff.

Law Offices of Berry, Johnston, Sztykiel, Hunt &
McCandless, PC. (by Eric S. Goldstein), for the defen-
dant.

Before: SERVITTO, PdJ., and OWENS and K. F. KELLY, Jd.

PER CURIAM. This matter arises out of injuries plain-
tiff sustained when struck by a golf ball at defendant’s
golf course. Defendant moved for summary disposition,
asserting that the action was barred by governmental
immunity under MCL 691.1407(1). The trial court
agreed, and plaintiff now appeals as of right. We affirm.

Although not specified in the record, the trial court

granted defendant summary disposition under MCR
2.116(C)(7) and (10). We review de novo a trial court’s
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decision on a motion for summary disposition. Maiden v
Rozwood, 461 Mich 109, 118; 597 NW2d 817 (1999). A
motion under MCR 2.116(C)(7) is properly granted when
a claim is barred by governmental immunity and the
nonmoving party has failed to allege facts that justify an
exception to that immunity. Steele v Dep’t of Corrections,
215 Mich App 710, 712-713; 546 NW2d 725 (1996). A
motion under MCR 2.116(C)(10) is properly granted if no
genuine issue of fact exists and the moving party is
entitled to a judgment as a matter of law. Rice v Auto Club
Ins Ass’n, 252 Mich App 25, 31; 6561 NW2d 188 (2002). In
reviewing a motion brought under MCR 2.116(C)(7) or
MCR 2.116(C)(10), we consider all the evidence, including
admissions, affidavits, depositions, and pleadings in the
light most favorable to the nonmoving party. Rice, supra
at 30-31; Wade v Dep’t of Corrections, 439 Mich 158,
162-163; 483 NW2d 26 (1992).

Plaintiff argues that the trial court erred by deter-
mining that the proprietary function exception to gov-
ernmental immunity did not apply. We disagree. Gen-
erally, governmental agencies are immune from tort
liability. MCL 691.1407(1). However, MCL 691.1413
provides that governmental immunity does not apply
“to actions to recover for bodily injury . . . arising out of
the performance of a proprietary function . ...” That
same section defines “proprietary function” as “any
activity which is conducted primarily for the purpose of
producing a pecuniary profit for the governmental
agency, excluding, however, any activity normally sup-
ported by taxes or fees.” Id. Thus, to be a proprietary
function, the “activity (1) must be conducted primarily
for the purpose of producing a pecuniary profit, and (2)
it cannot be normally supported by taxes and fees.”
Coleman v Kootsillas, 456 Mich 615, 621; 575 NW2d
527 (1998). Two considerations are relevant to the first
prong of this inquiry:
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First, whether an activity actually generates a profit is
not dispositive, but the existence of profit is relevant to the
governmental agency’s intent. An agency may conduct an
activity on a self-sustaining basis without being subject to
the proprietary function exemption. Second, where the
profit is deposited and where it is spent indicate intent. If
profit is deposited in the general fund or used on unrelated
events, the use indicates a pecuniary motive, but use to
defray expenses of the activity indicates a nonpecuniary
purpose. [Herman v Detroit, 261 Mich App 141, 145; 680
NW2d 71 (2004) (citations omitted).]

Our review of the record shows that defendant’s golf
course is not a propriety function within the meaning of
MCL 691.1413 because there is no genuine issue of
material fact about whether the golf course is “con-
ducted primarily for the purpose of producing a pecu-
niary profit . ...” Coleman, supra at 621. Although the
parties dispute whether the golf course generates a
profit, the record shows that any revenue the golf
course does generate is intended to be applied to its
operation and its bond service obligation. This debt was
incurred in the mid-1990s when the golf course was
reconstructed as part of the golf course development
project, which also included the development of a sur-
rounding residential community. Nonetheless, the golf
course has operated at a loss since the fiscal year ending
in 1995, and defendant’s finance director, Mr. Raymond
Cochran, noted that other city revenues have been used
to meet the golf course’s obligations.

Given these facts, we are not persuaded that this use
of the golf course’s revenue shows a pecuniary motive.
Any revenue from the operation of the golf course was
not deposited in a general fund or used on unrelated
events. Herman, supra at 145. Rather, revenue was to
be used in a self-sustaining manner—to meet operation
costs and to service the debt incurred during redevel-
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opment. Id. We see no merit in plaintiff’s contrary
contention that the golf course’s revenue was to be used
on “unrelated events” because it was intended to extin-
guish the bonds issued to finance the housing compo-
nent of the development project. Rather, the record
reflects that the development of surrounding housing
was part of the development project and, therefore, it is
not an unrelated event. Further, Mr. Cochran stated in
his affidavit that “[g]olf course revenues have never
been budgeted in an anticipatory fashion for use by
other City departments or divisions ... and have not
been considered as a basis to reduce tax millages nor to
fund other City operations.”!

Viewed in the light most favorable to plaintiff, the
evidence does not show that that the golf course was
operated “primarily for the purpose of producing a
pecuniary profit . ...” Coleman, supra at 621. Accord-
ingly, the operation of the golf course is not a propri-
etary function, and the trial court properly ruled that
plaintiff’s action is barred by governmental immunity.

Affirmed.

! In opposition to defendant’s motion for summary disposition, plaintiff
presented an affidavit prepared by an accountant. The affidavit was
neither signed nor notarized. This deficiency was brought to plaintiff’s
attention in defendant’s reply, but there is no indication in the record
that the defects were cured. Because the affidavit does not comply with
the court rules, we do not consider it. MCR 2.113(A); MCR 2.114(C)(2).
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TEVIS v AMEX ASSURANCE COMPANY

Docket No. 282412. Submitted January 13, 2009, at Detroit. Decided
March 19, 2009, at 9:25 a.m.

Terrence Tevis brought an action in the Genesee Circuit Court against
Amex Assurance Company and Geico Indemnity Company, seeking
no-fault personal protection insurance benefits after he was injured
in Michigan in a collision involving a motorcycle he was operating and
an automobile. The plaintiff did not have a no-fault automobile
insurance policy of his own, but he lived with his parents, who had a
no-fault policy from Geico. The automobile involved in the accident
was covered by a policy issued in the state of Washington by Amex,
which had filed a certification pursuant to MCL 500.3163 that any
accidental bodily injury or property damage occurring in Michigan
arising from the ownership, operation, maintenance, or use of a
motor vehicle by an out-of-state resident who is insured under an
automobile liability insurance policy from Amex would be subject to
the personal and property protection insurance system of the no-fault
act. Both insurers moved for summary disposition, each claiming that
the other was first in priority of liability. The court, Geoffrey L.
Neithercut, J., granted Geico’s motion and denied Amex’s motion.
Case evaluation ended in a proposed award of $190,000 in favor of the
plaintiff and against Amex. The plaintiff accepted the award, but
Amex rejected it. The plaintiff and Amex stipulated a single issue to
be decided by the jury—whether the plaintiff owned the motorcycle
involved in the accident—and further stipulated the amount of
damages the plaintiff would recover if the jury finds that he did not
own the motorcycle. The jury determined that the plaintiff did not
own the motorcycle. The damages, as adjusted under the case
evaluation court rule, MCR 2.403, were more favorable to the
plaintiff than the case evaluation. The plaintiff moved for case
evaluation sanctions and attorney fees pursuant to MCL 500.3148 of
the no-fault act. The court denied the motion. Amex appealed, and
the plaintiff cross-appealed.

The Court of Appeals held:

1. Amex has standing to pursue an appeal. It is an aggrieved
party whose appeal of the trial court’s ruling on the motions for
summary disposition is within the jurisdiction of the Court of
Appeals under MCR 7.203(A).



2009] TEVIS V. AMEX ASSURANCE CO 77

2. Under MCL 500.3163, Amex may be liable for personal protec-
tion insurance benefits for a Michigan resident injured in an accident
involving an out-of-state vehicle insured by Amex, an out-of-state
insurer that has filed a certification pursuant to MCL 500.3163. This
statute explicitly provides that an insurer may file a certification that
any accidental bodily injury or property damage occurring in Michi-
gan and arising from the ownership of a motor vehicle by an
out-of-state resident insured by the insurer under an automobile
liability policy is subject to the personal and property protection
insurance system under the no-fault act. The statute has no language
limiting an out-of-state insurer’s liability to situations when the
accidental bodily injury is sustained by its insured, nor is there any
restriction on the application of the no-fault act. MCL 500.3163(3)
also explicitly provides that claimants have the right to receive
benefits from the insurer as if the insurer were an insurer of personal
and property protection insurance applicable to accidental bodily
injury or property damage.

3. Amex is first in priority of liability for the personal protec-
tion insurance benefits claimed by the plaintiff. Under MCL
500.3114(5)(a), the insurer of the owner or registrant of a motor
vehicle involved in an accident with a motorcycle is first in priority
of liability for personal protection insurance benefits claimed by an
operator or passenger of the motorcycle.

4. Even though the jury did not determine the amount of
damages for the plaintiff because of the parties’ stipulation, it
nevertheless rendered a verdict more favorable to the plaintiff
than the case evaluation for purposes of case evaluation sanctions
against Amex. None of the exceptions to the mandatory imposition
of sanctions pursuant to MCR 2.403 applies. The trial court erred
in denying the plaintiff’s motion for case evaluation sanctions
against Amex.

5. The trial court correctly determined that the plaintiff was
not entitled to an award of attorney fees under MCL 500.3148.
Amex’s refusal to pay the plaintiff’s claim was not unreasonable,
given the question of fact regarding ownership of the motorcycle
and also because of the question relating to the applicability of
MCL 500.3163 to this case.

Affirmed in part, reversed in part, and remanded for entry of a
judgment in the plaintiff’s favor that includes case evaluation
sanctions.

1. INSURANCE — NO-FAULT — NONRESIDENT MOTOR VEHICLE OWNERS — OUT-OF-
STATE AUTOMOBILE LIABILITY INSURERS — CERTIFICATION OF NO-FAULT
COVERAGE.

An out-of-state insurer that is not authorized to transact automobile
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liability insurance and personal and property protection insurance
in Michigan may voluntarily file a certification that any accidental
bodily injury or property damage occurring in Michigan and
arising from the ownership, operation, maintenance, or use of a
motor vehicle as a motor vehicle by an out-of-state resident will be
subject to the personal and property protection insurance system
set forth in the no-fault act; no-fault coverage pursuant to such
certification applies to any accidental bodily injury or property
damage sustained in Michigan, not just those sustained by the
out-of-state insured (MCL 500.3163).

2. PRETRIAL PROCEDURE — CASE EVALUATION SANCTIONS — PARTIES REJECTING
CASE EVALUATION — VERDICTS FOR PURPOSES OF AWARDING CASE EVALU-
ATION SANCTIONS — STIPULATED DAMAGES.

A jury, in a case in which a party has rejected a case evaluation and
the parties have stipulated an award of damages for the plaintiff
depending on a specific finding of fact by the jury, renders a verdict
for purposes of possible case evaluation sanctions when it makes
its finding of fact (MCR 2.403[O][2]).

George Hamo for Terrence Tevis.

Kopka, Pinkus, Dolin & Eads, PLC (by Aaron D.
Sims and Michelle T. Trasher), for Amex Assurance
Company.

Moblo & Fleming, PC. (by David J. Fleming and
Allison L. Silverstein), for Geico Indemnity Company.

Before: SAAD, C.J., and DAVIS and SERVITTO, Jd.

PER CURIAM. Amex Assurance Company (Amex) ap-
peals as of right the trial court’s order granting Geico
Indemnity Company’s motion for summary disposition
and denying Amex’s cross-motion for summary dispo-
sition. Plaintiff cross-appeals from the trial court’s
order denying his motion for case evaluation sanctions
against Amex and for attorney fees pursuant to the
no-fault act. We affirm in part, reverse in part, and
remand for entry of a judgment in plaintiff’s favor
inclusive of case evaluation sanctions.
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This matter arises out of an automobile-motorcycle
accident in which the motorcycle operator, plaintiff,
incurred serious injuries. The automobile involved in
the accident was covered by an insurance policy issued
in the state of Washington by Amex. While plaintiff did
not have a no-fault insurance policy, his parents, with
whom he resided, had such a policy issued by defendant
Geico Indemnity Company (Geico). When both insurers
failed or refused to pay personal protection insurance
(PIP) benefits to plaintiff, he initiated this action.
Shortly after this action commenced, Geico moved for
summary disposition on the basis that Amex was the
insurer first in priority for purposes of PIP benefits
payable to or on behalf of plaintiff. Amex also moved for
summary disposition, arguing that Geico was the first
priority insurer. The trial court agreed with Geico and
granted its motion for summary disposition, while de-
nying Amex’s cross-motion. This Court denied Amex’s
application for leave to appeal and the matter proceeded
to trial against Amex. A judgment was ultimately
entered in favor of plaintiff and against Amex in the
amount of $326,895.01. Plaintiff thereafter sought case
evaluation sanctions and attorney fees, both of which
the court declined to award. These appeals followed.

I. STANDING TO APPEAL

At the outset, we note that plaintiff and Geico
challenge Amex’s standing to pursue an appeal, arguing
that, absent a cross-claim against Geico, Amex has no
right to appeal the summary disposition ruling in
Geico’s favor. We disagree.

Pursuant to MCR 7.203(A), this Court “has jurisdic-
tion of an appeal of right filed by an aggrieved party.”
The term “aggrieved party” is defined, for purposes of
MCR 7.203, as one who is not merely disappointed over
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a certain result, but one who has “suffered a concrete
and particularized injury.... [A] litigant on appeal
must demonstrate an injury arising from either the
actions of the trial court or the appellate court judg-
ment rather than an injury arising from the underlying
facts of the case.” Federated Ins Co v Oakland Co Rd
Comm, 475 Mich 286, 291-292, 715 NW2d 846 (2006).

On appeal, Amex’s sole argument is that the trial
court erred in interpreting and applying of MCL
500.3163. The lower court’s ruling regarding this stat-
ute served as the basis for the determination that Amex
was liable for PIP benefits payable to, or on behalf of,
plaintiff and for granting Geico’s motion for summary
disposition and denying Amex’s cross-motion for sum-
mary disposition. Because Amex’s pecuniary interest
has been directly affected by the summary disposition
order and Amex has suffered a particularized “injury,”
it is an “aggrieved party” with respect to the trial
court’s summary disposition ruling. Amex has standing
to challenge that ruling on appeal.

II. STANDARD OF REVIEW

We review a trial court’s decision regarding a motion
for summary disposition de novo. Dressel v Ameribank,
468 Mich 557, 561; 664 NW2d 151 (2003). A motion
brought under MCR 2.116(C)(10) tests the factual sup-
port for the claim. Id. When reviewing a motion for
summary disposition brought under MCR 2.116(C)(10),
the Court must examine the documentary evidence
presented below and, drawing all reasonable inferences
in favor of the nonmoving party, determine whether a
genuine issue of material fact exists. Quinto v Cross &
Peters Co, 451 Mich 358, 362; 547 NW2d 314 (1996).
Summary disposition may be granted under MCR
2.116(C)(10) when there is no genuine issue of material
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fact and the moving party is entitled to judgment as a
matter of law. Corley v Detroit Bd of Ed, 470 Mich 274,
278; 681 NW2d 342 (2004). We review issues of statu-
tory interpretation de novo. Fisher v Fisher, 276 Mich
App 424, 427; 741 NW2d 68 (2007).

III. COVERAGE BY A NONRESIDENT’S OUT-OF-STATE
INSURANCE POLICY FOR INJURIES TO A MICHIGAN RESIDENT

Amex contends that the trial court erred by ruling
that MCL 500.3163 was applicable to the instant matter
and by relying on the statute to grant summary dispo-
sition in Geico’s favor on the issue of priority. We
disagree.

The primary goal of statutory interpretation is to
ascertain and give effect to the intent of the Legislature
in enacting a provision. Liberty Mut Ins Co v Michigan
Catastrophic Claims Ass’n, 248 Mich App 35, 45; 638
NW2d 155 (2001). The first criterion in determining
intent is the language of the statute. If the statutory
language is clear and unambiguous, judicial construc-
tion is neither required nor permitted, and courts must
apply the statute as written. Id. However, if reasonable
minds can differ regarding the meaning of a statute,
judicial construction is appropriate. Id. Only if the
language is ambiguous do we look to other factors in
attempting to ascertain the purpose behind the legisla-
tion. A liberal construction in favor of the public and
the policyholders is preferred when the statute involved
is an insurance law. Michigan Life Ins Co v Comm’r of
Ins, 120 Mich App 552, 558; 328 NW2d 82 (1982).

MCL 500.3163 provides:

(1) An insurer authorized to transact automobile liabil-
ity insurance and personal and property protection insur-
ance in this state shall file and maintain a written certifi-
cation that any accidental bodily injury or property damage
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occurring in this state arising from the ownership, opera-
tion, maintenance, or use of a motor vehicle as a motor
vehicle by an out-of-state resident who is insured under its
automobile liability insurance policies, is subject to the
personal and property protection insurance system under
this act.

(2) A nonadmitted insurer may voluntarily file the
certification described in subsection (1).

(3) Except as otherwise provided in subsection (4), if a
certification filed under subsection (1) or (2) applies to
accidental bodily injury or property damage, the insurer
and its insureds with respect to that injury or damage have
the rights and immunities under this act for personal and
property protection insureds, and claimants have the
rights and benefits of personal and property protection
insurance claimants, including the right to receive benefits
from the electing insurer as if it were an insurer of personal
and property protection insurance applicable to the acci-
dental bodily injury or property damage.

(4) If an insurer of an out-of-state resident is required to
provide benefits under subsections (1) to (3) to that out-of-
state resident for accidental bodily injury for an accident in
which the out-of-state resident was not an occupant of a
motor vehicle registered in this state, the insurer is only
liable for the amount of ultimate loss sustained up to
$500,000.00. Benefits under this subsection are not recov-
erable to the extent that benefits covering the same loss are
available from other sources, regardless of the nature or
number of benefit sources available and regardless of the
nature or form of the benefits.

As noted by our Court in Kriko v Allstate Ins Co of
Canada, 137 Mich App 528, 532; 357 NW2d 882 (1984),
there are at least two benefits that an out-of-state
insurance company receives by filing and maintaining
on file a § 3163 certificate, even though it does not write
any motor vehicle insurance policies in this state. First,
the out-of-state insurance company makes its insurance
policies more attractive to potential customers who
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might be regular travelers in the state of Michigan.
Second, the out-of-state insurer may avail itself of the
potential benefits provided by Michigan’s no-fault sys-
tem by filing its certification. There is no dispute that
Amex filed the § 3163 certificate in the instant matter,
thus subjecting itself to, and availing itself of, Michi-
gan’s no-fault system. The issue is whether, as Geico
contends (and plaintiff concurs), MCL 500.3163 places
Amex in the priority position for purposes of PIP
benefits to a Michigan resident who was injured in an
accident involving an out-of state vehicle insured by
out-of state insurer Amex. We hold that it does.

Michigan cases addressing the application of MCL
500.3163 generally involve situations where a nonresi-
dent, insured by an out-of state insurer who has filed
the certification set forth in MCL 500.3163(1), is seek-
ing benefits from that out-of-state insurer for injuries
that occurred in a Michigan automobile accident. These
cases initially appear to support an argument that the
statute imposes liability for benefits on an out-of-state
insurer only where its own insured suffers injuries. In
Transport Ins Co v Home Ins Co, 134 Mich App 645,
651; 352 NW2d 701 (1984), for example, a panel of our
Court determined that the only conditions for an insur-
er’s liability under § 3163 are: (1) certification of the
carrier in Michigan, (2) existence of an automobile
liability policy between the nonresident and the certi-
fied carrier, and (3) a sufficient causal relationship
between the nonresident’s injuries and his or her own-
ership, operation, maintenance, or use of a motor
vehicle as a motor vehicle. Transport Ins Co appears to
indicate liability only attaches to an out-of-state insurer
with respect to injuries incurred by an out-of-state
resident. Later Michigan cases involving § 3163 have
employed this same standard. Liberty Mut Ins Co v
Michigan Catastrophic Claims Ass’n, 248 Mich App 35,
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40; 638 NW2d 155 (2001), for example, noted that
“lulnder MCL § 500.3163(1), insurers authorized to
transact PIP insurance in Michigan are required to pay
Michigan PIP benefits to their out-of-state resident
insureds in the event of a motor vehicle accident occur-
ring in Michigan.” See, also, Goldstein v Progressive
Casualty Ins Co, 218 Mich App 105, 110; 553 NW2d 353
(1996) (“the apparent intent of § 3163 . . . is to guaran-
tee that insured nonresidents injured in Michigan are
protected against economic losses to the same extent as
Michigan residents”). None of these cases, however,
involved or addressed the very narrow issue presented
to this Court—whether no-fault benefits are payable by
an out-of-state insurer to, or on behalf of, a Michigan
resident injured in an accident resulting from its non-
resident insured’s ownership of a motor vehicle. The
above cases provide little guidance.

The explicit language of MCL 500.3163 provides that
an insurer may file a certification that any accidental
bodily injury or property damage occurring in Michigan
and arising from the ownership of a motor vehicle by an
out-of-state resident who is insured under its automo-
bile liability insurance policies is subject to the personal
and property protection insurance system under the
Michigan no-fault act. There is no language limiting an
out-of-state insurer’s liability only to situations where
the accidental bodily injury is sustained by its insured,
nor is there any restriction on the application of the
no-fault act. Instead, the above language unequivocally
subjects the out-of-state insurer to the entire Michigan
personal and property insurance system when any
accidental bodily injury arising from an out-of-state
insured’s ownership or use of a motor vehicle occurs.

MCL 500.3163(3) also explicitly provides that if the
certification applies to accidental bodily injury or prop-
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erty damage, not only do the insurer and its insureds
have the rights and immunities under the no-fault act
for personal and property protection, claimants have
the rights and benefits of personal and property protec-
tion insurance claimants, “including the right to receive
benefits from the electing insurer as if it were an
insurer of personal and property protection insurance
applicable to the accidental bodily injury or property
damage.” By including such language, the Legislature
clearly contemplated that persons other than an out-of-
state insurer’s insureds may have a right to recover
benefits from the out-of state insurer. The language in
MCL 500.3163 being clear and unambiguous, judicial
construction is neither required nor permitted, and we
must apply the statute as written. Liberty Mut Ins Co,
supra. In doing so, we conclude that the trial court
properly determined that MCL 500.3163 applies.

Because Amex filed a § 3163 certificate, it agreed to
be governed by the Michigan no-fault act when an
accident involving its insured’s vehicle occurred in
Michigan, and we look to MCL 500.3114 to determine
the order of priority for payment of no-fault benefits.
MCL 500.3114(5) provides:

(5) A person suffering accidental bodily injury arising
from a motor vehicle accident which shows evidence of the
involvement of a motor vehicle while an operator or pas-
senger of a motorcycle shall claim personal protection
insurance benefits from insurers in the following order of
priority:

(a) The insurer of the owner or registrant of the motor
vehicle involved in the accident.

(b) The insurer of the operator of the motor vehicle
involved in the accident.

(¢) The motor vehicle insurer of the operator of the
motorcycle involved in the accident.
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(d) The motor vehicle insurer of the owner or registrant
of the motorcycle involved in the accident.

Applying the above to the facts at hand, Amex, being
the insurer of the owner of the motor vehicle involved in
the accident, is the priority insurer for purposes of
no-fault benefits payable to, or on behalf of, plaintiff.
The trial court therefore did not err in its summary
disposition ruling. We next turn to plaintiff’s cross
appeal, beginning with his claim of entitlement to case
evaluation sanctions.

IV. CASE EVALUATION SANCTIONS

A trial court’s decision whether to grant case evalu-
ation sanctions presents a question of law, which this
Court reviews de novo. Smith v Khourt, 481 Mich 519,
526; 751 NW2d 472 (2008). Case evaluation sanctions
are provided for at MCR 2.403(0) “(1) If a party has
rejected an evaluation and the action proceeds to ver-
dict, that party must pay the opposing party’s actual
costs unless the verdict is more favorable to the reject-
ing party than the case evaluation. . ..” The use of the
word “must” indicates that the imposition of these
sanctions is mandatory. Allard v State Farm Ins Co, 271
Mich App 394, 398-399; 722 NW2d 268 (2006). The
purpose of case evaluation sanctions is to shift the
financial burden of trial onto the party who demands a
trial by rejecting a proposed case evaluation award. Id.

Here, it is undisputed that the case evaluation award
was $190,000 in favor of plaintiff and against Amex. It
is also undisputed that plaintiff accepted and Amex
rejected the award. The matter then proceeded to trial.
The only issue presented to the jury, though, was
whether plaintiff owned the motorcycle at the time of
the accident (he not being entitled to PIP benefits if he
was the owner of an uninsured motorcycle). The parties
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stipulated the amount of damages in the event that the
jury found that plaintiff was not the owner of the
motorcycle. The jury found that plaintiff was not the
owner, and while Amex does not dispute that the
damages award was more favorable to plaintiff
($296,503.47, adjusted pursuant to MCR 2.403[O][3] to
$326,895.01), it nevertheless asserts that plaintiff was
not entitled to case evaluation sanctions. According to
Amex, because the parties stipulated the amount of
damages, the jury did not render a “verdict” as contem-
plated by MCR 2.403(0) and plaintiff is precluded from
seeking case evaluation sanctions. We disagree.

MCR 2.403(0)(2) provides:

For the purpose of this rule “verdict” includes,
(a) a jury verdict,
(b) a judgment by the court after a nonjury trial,

(c) ajudgment entered as a result of a ruling on a motion
after rejection of the case evaluation

While the jury in this matter did not determine the
precise amount of the damages in light of the parties’
stipulation, the jury’s determination that plaintiff was
not the owner of the motorcycle and thus entitled to
PIP benefits necessarily led to the entry of a judgment
incorporating the stipulated damages award. The par-
ties both understood, when making their damages
stipulation, that if the jury found that plaintiff was
entitled to PIP benefits, a judgment would enter in the
amount agreed upon by the parties. The jury verdict,
then, was essentially that plaintiff was entitled to PIP
benefits in the amount agreed upon by the parties. That
the actual amount does not appear on the jury verdict
form does not make it any less a part of the verdict.
Moreover, MCR 2.403(0)(2) provides that “verdict”
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includes those items listed in subsections a through c.
Nothing in the rule indicates that a verdict is limited to
only those items.

The verdict in this matter was indisputably more
favorable to plaintiff, as defined in MCR 2.403(3), than
the case evaluation. There are only three narrow excep-
tions to the mandatory imposition of case evaluation
sanctions. Great Lakes Gas Transmission Ltd Partner-
ship v Markel, 226 Mich App 127, 130; 573 NW2d 61
(1997). First, the trial court may decline to award costs
in a case involving equitable relief when the verdict is
more favorable to the rejecting party than the evalua-
tion award. Id. The second exception applies only to
dramshop actions. Third, the trial court “may, in the
interest of justice, refuse to award costs” when the
judgment is “entered as a result of a ruling on a motion
after the party rejected the [case] evaluation” under
MCR 2.403(0)(2)(c). Id. Because this case does not fall
within any of the exceptions provided in the plain
language of the court rule, the trial court was required
to award case evaluation sanctions to plaintiff.

The trial court, however, was not required to award
plaintiff his requested attorney fees. Plaintiff sought
attorney fees pursuant to MCL 500.3148:

(1) An attorney is entitled to a reasonable fee for
advising and representing a claimant in an action for
personal or property protection insurance benefits which
are overdue. The attorney’s fee shall be a charge against
the insurer in addition to the benefits recovered, if the
court finds that the insurer unreasonably refused to pay
the claim or unreasonably delayed in making proper pay-
ment.

The trial court’s decision about whether the insurer
acted reasonably involves a mixed question of law and
fact. Ross v Auto Club Group, 481 Mich 1, 7; 748 NW2d
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552 (2008). What constitutes reasonableness is a ques-
tion of law, but whether the defendant’s denial of
benefits is reasonable under the particular facts of the
case is a question of fact. Id. Questions of law are
reviewed de novo; a trial court’s findings of fact are
reviewed for clear error. Id.

In declining to award attorney fees, the trial court
stated, in part:

... I can’t give you what you request because, first of all,
this whole ownership issue is on appeal constantly, and the
Court of Appeals needs to resolve it and they haven’t. . ..
And until they resolve it, it’s hard to accuse any insurance
company of being frivolous because they’re trying to get
out from responsibility for something when they don’t
know who the owner is. And, secondly, I really kind of
locked myself in when I denied that summary disposition
motion that they brought because when I said it was a
factual dispute . . . if I rule those ways, then I can’t accuse
them of being frivolous in their defense of the case.

Plaintiff places undue emphasis on the court’s use of
the word “frivolous,” in making its ruling, contending
that the trial court employed the wrong standard in
determining the issue of attorney fees. It can be gleaned
from its reasoning, however, that the trial court essen-
tially determined that Amex’s initial refusal of PIP
benefits was not unreasonable. The trial court indicated
that the issue for trial, ownership, is still often subject
to dispute and not entirely resolved by this Court, and
that it had previously concluded that a factual dispute
about ownership existed in this matter. Moreover, as
addressed elsewhere in this opinion, whether MCL
500.3163 applied to the specific factual situation pre-
sented in this case had not previously been considered
by this Court. Given the above, we, like the trial court,
cannot conclude that Amex unreasonably refused to pay
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PIP benefits and we therefore cannot conclude that the
trial court erred in declining to award attorney fees.

Affirmed in part, reversed in part, and remanded for

the entry of a judgment in plaintiff’s favor inclusive of
case evaluation sanctions. We do not retain jurisdiction.
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HUDSON v MATHERS

Docket No. 280396. Submitted January 14, 2009, at Detroit. Decided
March 19, 2009, at 9:30 a.m.
Kenyatta Hudson brought an action in the Wayne Circuit Court
against Marshall Mathers (also known as Eminem), Ondre Moore,
D-12, Inc., and others, alleging breach of management and part-
nership agreements. The court, Kathleen Macdonald, J., granted
Moore summary disposition of the plaintiff’s breach of contract
claim against Moore and granted several of the defendants sum-
mary disposition of the plaintiff’s unjust enrichment claim against
them. The plaintiff appealed.

The Court of Appeals held:

1. The trial court did not err by dismissing the breach of
contract claim against Moore. Under his agreement with Moore,
the plaintiff was to be paid a fee for assisting Moore in making
basic career decisions. Accordingly, the plaintiff qualified as a Type
B personnel agency under article 10 of the Occupational Code,
MCL 339.101 et seq., and was required under MCL 339.1003(1) to
be licensed. The plaintiff was not licensed and did not qualify for
the exemption from licensing found in MCL 339.1003(2)(d).

2. The agreement with Moore provided that Georgia law
governed it. The parties did not raise the choice of law provision,
however, until more than 3!/2 years into the litigation. Generally,
the parties’ choice of law should be applied if the issue is one that
the parties could have resolved by an express contractual provi-
sion, but exceptions exist. The parties’ choice of law will not be
followed if (1) the state chosen has no substantial relationship with
the parties or the transaction or (2) there is no reasonable basis for
choosing that state’s law. The law of the state chosen will also not
be applied when it would be contrary to the fundamental policy of
a state that has a materially greater interest than the chosen state
in the determination of the particular issue involved and whose
law would apply in the absence of an effective choice of law by the
parties. Both parties are Michigan residents, and they executed
the agreement in Michigan. The plaintiff offered no evidence that
Georgia has a substantial relationship to either the parties or the
transaction. The trial court properly applied Michigan law and
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dismissed the plaintiff’s breach of contract claim against Moore
because the plaintiff was not licensed as a personnel agency.
Allowing the plaintiff to proceed against Moore under an equitable
theory such as unjust enrichment would defeat the statutory bar
to an action found in MCL 339.1019(b).

3. The court properly dismissed the plaintiff’s unjust enrich-
ment claim against the other members of D-12. Unjust enrich-
ment requires a plaintiff to prove (1) the defendant’s receipt of
a benefit from the plaintiff and (2) an inequity to the plaintiff
resulting because the defendant retained the benefit. If that is
proved, the law will imply a contract in order to prevent unjust
enrichment, but only if no express contract covers the same
subject matter. The express contract between the plaintiff and
D-12 governed the plaintiff’s entitlement to compensation for
his work as a manager, so no contract may be implied under an
unjust enrichment theory.

Affirmed.

1. AGENCY — PERSONNEL AGENCIES — CAREER ASSISTANCE — QCCUPATIONAL CODE

— LiCENSURE UNDER OCCUPATIONAL CODE — ACTIONS BY PERSONNEL
AGENCIES.

A person who is to receive a fee for assisting another in making basic
career decisions is a Type B personnel agency and must be licensed
under article 10 of the Occupational Code; article 10 prevents a
personnel agency from bringing an action for compensation for
performing an act without alleging and proving that the agency
and its agent are licensed under the article (MCL 339.1001[/],
339.1003[11, 339.1019[b]).

2. CONFLICT OF LAWS — CHOICE OF LAWS — CONTRACTS.

A court should apply the parties’ choice of law provision if the issue
is one that the parties could have resolved by an express contrac-
tual provision; the parties’ choice of law will not be followed if the
chosen state has no substantial relationship to the parties or the
transaction or if there is no reasonable basis for choosing that
state’s law; a chosen state’s law will also not be applied when it
would be contrary to the fundamental policy of a state that has a
materially greater interest than the chosen state in the determi-
nation of the particular issue involved and whose law would apply
in the absence of an effective choice of law by the parties.

3. EQuitY — UNJUST ENRICHMENT — CONTRACTS — IMPLIED CONTRACTS.

If a plaintiff proves the defendant’s receipt of a benefit from the
plaintiff and an inequity resulting to the plaintiff because the
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defendant retained the benefits, the law will imply a contract in
order to prevent unjust enrichment, but only if there is no express
contract covering the same subject matter.

The Sanders Law Firm, PC (by Herbert A. Sanders),
for Kenyatta Hudson.

Plunkett Cooney (by Mary Massaron Ross, Hilary A.
Dullinger, and Peter W. Peacock) for Marshall Mathers
and others.

Before: SAAD, C.dJ., and DAVIS and SERVITTO, Jd.

PER CURIAM. In this action alleging breach of man-
agement and partnership agreements between plaintiff
and the various defendants, plaintiff appeals as of right,
challenging the trial court’s orders granting summary
disposition of his breach of contract claim against
defendant Ondre Moore under MCR 2.116(C)(10) and
granting summary disposition of his unjust enrichment
claim against several of the defendants under MCR
2.116(C)(10). We affirm.

This Court reviews de novo a circuit court’s decision
with regard to a motion for summary disposition. Trost v
Buckstop Lure Co, Inc, 249 Mich App 580, 583; 644 NW2d
54 (2002). A motion brought under MCR 2.116(C)(10)
tests the factual support for a claim. Lewis v LeGrow, 258
Mich App 175, 192; 670 NW2d 675 (2003). This Court
“ ‘must consider the available pleadings, affidavits, depo-
sitions, and other documentary evidence in a light most
favorable to the nonmoving party and determine whether
the moving party was entitled to judgment as a matter of
law.” ” Michigan Ed Employees Mut Ins Co v Turow, 242
Mich App 112, 114-115; 617 NW2d 725 (2000), quoting
Unisys Corp v Ins Comm’r, 236 Mich App 686, 689; 601
NW2d 155 (1999).
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I. PLAINTIFF’S OBLIGATION TO OBTAIN A LICENSE

Plaintiff argues that the trial court erred by dismiss-
ing his breach of contract claim against Moore. We
disagree.

The state of Michigan mandates licensing of all
personnel agencies pursuant to MCL 339.1003(1),
which provides: “A person shall not open, operate, or
maintain a personnel agency in this state without first
obtaining the appropriate license from the depart-
ment.”

MCL 339.1019(b) provides:

A personnel agency, or any licensed agent or other agent
or employee of a personnel agency shall not do any of the
following:

(b) Bring or maintain an action in a court of this state
for the collection of compensation for the performance of
an act or contract for services as a personnel agency
without alleging and proving that the agency and its agent
were licensed under this article during the performance of
the act or contract.

Under the Occupational Code, MCL 339.101 et seq.,
there are two types of personnel agencies. A “Type A”
personnel agency is

a person who is engaged in the business or profession of
serving, assisting, or in any way aiding a client seeking
employment or making basic career decisions, who puts a
client in direct contact with employers, and who receives a
fee from the client for the services rendered or offered to be
rendered. [MCL 339.1001(k).]

A “Type B” personnel agency is
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a person who is engaged in the business or profession of
serving, assisting, or in any way aiding or consulting with
a client to make basic career decisions and who receives a
fee from the client for the services rendered or offered to be
rendered. [MCL 339.1001(]).]

The two categories of personnel agencies were created
in 1992, as part of a revision of article 10 of the
Occupational Code by 1992 PA 253. Before the revision,
there were five classes of employment agencies, with
varying degrees of regulation. The 1992 revision re-
placed the five classes with the two categories of “per-
sonnel” agencies: (1) Type A agencies, which are em-
ployment agencies that place clients in direct contact
with employers, and (2) Type B agencies, which are
more in the nature of consulting agencies and assist
clients in making basic career decisions.

In this case, the management agreement states that
plaintiff was to provide Moore with “advice, counsel and
guidance in the development of [his] career as an artist
in the entertainment and entertainment-related indus-
tries” and to advise and counsel Moore on various
aspects of his career. Thus, the agreement was one
whereby plaintiff agreed to assist Moore in making
basic career decisions, and plaintiff was to receive a fee
for those services. Accordingly, plaintiff qualifies as a
Type B personnel agency, as defined in MCL
339.1001(7), and was required to be licensed under MCL
339.1003(1).

We disagree with plaintiff’s claim that he is exempt
from licensure under MCL 339.1003(2)(d), which pro-
vides an exemption for the

business of procuring, offering, promising, promoting, or
attempting to provide an engagement for an athletic event,
a circus, concert, vaudeville, theatrical, or other entertain-
ment, or of giving information as to where an engagement
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may be procured or provided for an actor, artist, athlete,
entertainer, or performer in an athletic event, a circus,
vaudeville, theatrical, or other entertainment.

That exemption is not applicable here because plain-
tiff’s contract was not a contract to procure, offer,
promise, or promote any engagements for Moore, nor
was plaintiff in the business of giving information about
where engagements could be procured or provided for
Moore. Indeed, the contract provides:

Artist [Moore] acknowledges that Manager [plaintiff] is
not an employment agency or theatrical agent, that Man-
ager has not offered or attempted or promised to obtain,
seek or procure employment or engagements for Artist,
and that manager is not obligated, authorized, licensed or
expected to do so.

II. CHOICE OF LAW

In a further attempt to avoid application of article 10,
plaintiff relies on 1 14 of the contract to argue that it is
not governed by Michigan law. Paragraph 14 provides:

Jurisdiction. Notwithstanding any subsequent agree-
ments entered into by Artist, Artist agrees that the validity,
construction and effect of this agreement shall be governed
by the laws of the State of Georgia.

When determining the applicable law, the expectations
of the parties must be balanced with the interests of the
states. Martino v Cottman Transmission Systems, Inc,
218 Mich App 54, 60; 554 NW2d 17 (1996). The parties’
choice of law should be applied if the issue is one the
parties could have resolved by an express contractual
provision. However, there are exceptions. The parties’
choice of law will not be followed if (1) the chosen state
has no substantial relationship to the parties or the
transaction or (2) there is no reasonable basis for
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choosing that state’s law. Also, the chosen state’s law
will not be applied when it would be contrary to the
fundamental policy of a state that has a materially
greater interest than the chosen state in the determi-
nation of the particular issue and whose law would be
applicable in the absence of an effective choice of law by
the parties. Id. at 60-61.

Both parties are Michigan residents, and the contract
was executed in Michigan. Plaintiff did not offer any
evidence showing that Georgia has a substantial relation-
ship to either the parties or the transaction. Moreover,
plaintiff filed this case in Michigan, and this case pro-
ceeded in Michigan for more than three years before the
choice of law issue was ever raised. In response to defen-
dants’ prior motion for partial summary disposition
(based in part on the statute of limitations), plaintiff cited
Michigan law and at no time claimed that Georgia law
governed the parties’ agreement. It was not until more
than 3Y/2 years into litigation, when another motion for
summary disposition was filed, that the choice of Georgia
law in the parties’ contract was mentioned. Accordingly,
the trial court did not err by refusing to apply Georgia law.

For these reasons, the trial court properly dismissed
plaintiff’s breach of contract claim against Moore because
plaintiff was not licensed as a personnel agency. Nor could
plaintiff proceed against Moore under an equitable theory,
such as unjust enrichment, because doing so would defeat
the statutory bar to an action provided by MCL
339.1019(b). See Stokes v Millen Roofing Co, 466 Mich
660, 671-673; 649 NW2d 371 (2002).

III. UNJUST ENRICHMENT

The trial court also properly dismissed plaintiff’s
unjust enrichment claim against the other members of
defendant D-12, Inc. Unjust enrichment requires a
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plaintiff to prove (1) the receipt of a benefit by the
defendant from the plaintiff and (2) an inequity result-
ing to the plaintiff because of the retention of the
benefit by the defendant. Belle Isle Grill Corp v Detroit,
256 Mich App 463, 478; 666 NW2d 271 (2003). If this is
established, the law will imply a contract in order to
prevent unjust enrichment. Id. However, a contract will
be implied only if there is no express contract covering
the same subject matter. Id.

There was an express contract in place between
plaintiff and D-12 that governed plaintiff’s entitlement
to compensation for his work as a manager. Accordingly,
a contract may not be implied under a theory of unjust
enrichment.

Affirmed.
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ALKEN-ZIEGLER, INC v HAGUE

Docket No. 282065. Submitted March 3, 2009, at Lansing. Decided March
31, 2009, at 9:00 a.m.

Alken-Ziegler, Inc., brought an action in the Kalkaska Circuit
Court against Larry K. Hague, alleging that the defendant
embezzled and converted $38,030.63 of the plaintiff’s property.
The plaintiff sought statutory damages under MCL 600.2919a,
which permits the recovery of treble damages for embezzlement
and conversion claims. The court, Dennis F. Murphy, J., granted
the plaintiff’s motion for summary disposition and entered a
judgment of $114,091.90, with statutory interest, costs, and
reasonable attorney fees to be determined later. During a
hearing on the plaintiff’s subsequent motion for the taxation of
costs and reasonable attorney fees, the defendant argued that
because the plaintiff’s insurer had reimbursed the plaintiff for
all but $5,000 of the $38,030.63 embezzled, the plaintiff only
sustained actual damages of $5,000, which when trebled should
result in a judgment for $15,000. The court agreed with the
defendant and modified the judgment, reducing the amount
awarded to $15,000, plus attorney fees and costs. The plaintiff’s
delayed application for leave to appeal was granted.

The Court of Appeals held:

The term “actual damages” in MCL 600.2919a means the
actual loss a complainant suffered as a result of a defendant’s
criminal conduct. The actual loss that the plaintiff suffered as a
result of the defendant’s embezzlement is $38,030.63. The
definition of “actual damages” does not contemplate the vic-
tim’s receipt of insurance proceeds in determining actual dam-
ages. Once inflicted and created, actual damages do not change
simply because an insurer has a contractual obligation to
compensate the victim in whole or in part. The order modifying
the original judgment must be vacated and the case must be
remanded to the trial court to reinstate the original judgment of
$114,091.90.

Order vacated and case remanded.
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EMBEZZLEMENT — CONVERSION — DAMAGES — WORDS AND PHRASES — ACTUAL
DAMAGES.

The term “actual damages” in the statute that allows a victim of the
criminal theft, embezzlement, or conversion of property to recover
three times the amount of actual damages sustained means the
actual loss the victim suffered as a result of the defendant’s
criminal conduct; once inflicted and created, the amount of actual
damages does not change simply because an insurer has a contrac-
tual obligation to compensate the victim in whole or in part for the
actual loss (MCL 600.2919a).

Conklin Benham, EC. (by Martin L. Critchell), for
the plaintiff.

Before: MURPHY, PdJ., and FITZGERALD and MARKEY, Jd.

PER CURIAM. We granted plaintiff’s delayed applica-
tion for leave to appeal the June 5, 2007, order modify-
ing a judgment entered in plaintiff’s favor. We vacate
the June 5, 2007, order and remand this case to the trial
court.

I

Defendant worked as a maintenance supervisor for
plaintiff, a manufacturer of steel parts for the automo-
bile and other industries, until plaintiff terminated
defendant’s employment on February 1, 2006. On Feb-
ruary 3, 2006, plaintiff brought this action against
defendant, alleging that defendant embezzled and con-
verted approximately $38,000 of plaintiff’s property by
selling scrap metal owned by plaintiff to a third party
who paid defendant. Plaintiff sought damages under
MCL 600.2919a, which permits the recovery of treble
damages for embezzlement and conversion claims.!

! The record also reveals that criminal charges stemming from defen-
dant’s conduct were filed in the Kalkaska Circuit Court.
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Plaintiff moved for summary disposition under MCR
2.116(C)(10). Plaintiff’s motion asserted that defendant
had admitted the embezzlement and had failed to
respond to interrogatories or a request for admissions.
On September 19, 2006, the trial court granted plaintiff
summary disposition of its embezzlement and conver-
sion claims and entered a judgment of $114,091.90,
with statutory interest, costs, and reasonable attorney
fees to be determined. This judgment apparently re-
flects the trebling of the $38,030.63 that defendant
embezzled from plaintiff.

On October 9, 2006, plaintiff filed a motion for
taxation of costs and reasonable attorney fees. The trial
court conducted hearings on the motion on November
7, 2006,2 and March 19, 2007. It came to light at the
beginning of the hearing that plaintiff’s insurer had
reimbursed plaintiff for all but $5,000% of the loss it
sustained from defendant’s embezzlement. Defendant
argued that plaintiff’s actual loss was therefore only
$5,000, and that the judgment should be reduced to
reflect actual damages of $5,000, with treble damages of
$15,000. Plaintiff maintained that it sustained actual
damages of $38,030.63 as a result of defendant’s em-
bezzlement regardless of whether its insurer reim-
bursed it for the loss.* Thus, the question arose whether
plaintiff’s actual damages for purposes of trebling un-
der MCL 600.2919a was the amount that defendant
embezzled or the difference between that amount and
the amount that plaintiff was reimbursed by its insurer.

2 The hearing apparently commenced after the sentencing hearing in
defendant’s criminal case concluded. The judgment of sentence appar-
ently included an order for restitution.

3 Plaintiff’s insurance deductible was $5,000.

4 Plaintiff also asserted that it was obligated to repay its insurer
pursuant to a subrogation clause in the insurance contract.
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The trial court ultimately adopted the latter position,
concluding that plaintiff’s actual damages consisted of
the $5,000 in embezzlement losses that plaintiff’s in-
surance did not cover. In an order entered on June 5,
2007, the trial court modified the judgment, reducing
the amount awarded to plaintiff to $15,000. The order
also awarded plaintiff $9,740 in attorney fees and
$430.93 in costs.

II

Pursuant to MCL 600.2919a(1)(a), a person damaged
as a result of another person’s stealing or embezzling
property or converting property to the other person’s
own use may recover three times the amount of actual
damages. Plaintiff argues that “actual damages” under
this statute are the amount a defendant actually em-
bezzled. Resolution of the issue presented turns on the
definition of actual damages, which presents a question
of law that this Court reviews de novo. Northville
Charter Twp v Northville Pub Schools, 469 Mich 285,
289; 666 NW2d 213 (2003).

The statute does not define the term “actual damages.”
When interpreting statutory language, our obligation is to
ascertain the legislative intent that may be reasonably
inferred from the words expressed in the statute. Wickens
v Oakwood Healthcare Sys, 465 Mich 53, 60; 631 NW2d
686 (2001). When the Legislature has unambiguously
conveyed its intent in a statute, the statute speaks for
itself, and judicial construction is not permitted. Huggett v
Dep’t of Natural Resources, 464 Mich 711, 717; 629 NW2d
915 (2001). We give undefined statutory terms their plan
and ordinary meanings. Oakland Co Bd of Co Rd
Comm’rs v Michigan Prop & Cas Guaranty Ass’n, 456
Mich 590, 604; 575 NW2d 751 (1998). In those situations,
we may consult dictionary definitions. Id.
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Black’s Law Dictionary (8th ed) defines “actual dam-
ages” as: “An amount awarded to a complainant to
compensate for a proven injury or loss; damages that
repay actual losses.” Applying this definition to MCL
600.2919a, “actual damages” means the actual loss a
complainant suffered as a result of a defendant’s crimi-
nal conduct. Here, there is no dispute that defendant
embezzled $38,030.63 from plaintiff. Defendant did not
pay back any of these funds.? This figure clearly repre-
sents the actual loss suffered by plaintiff as a result of
defendant’s embezzlement. The trial court initially
entered a judgment awarding plaintiff three times that
amount, or $114,091.90.

Upon discovering that plaintiff’s insurer reimbursed
plaintiff all but $5,000 of the embezzled funds, the trial
court modified its judgment to reduce plaintiff’s actual
damages to $5,000. The definition of “actual damages,”
however, does not contemplate the victim’s receipt of
insurance proceeds in determining actual damages.
Actual damages must exist in the first instance before
the question of insurance proceeds properly arises.
Once inflicted and created, actual damages do not
change simply because an insurer has a contractual
obligation to compensate the victim in whole or in part.
The statute in question is not designed or intended to
minimize a defendant’s liability for his criminal conduct
if his victim had the wherewithal to purchase insurance
coverage to protect itself from the criminal conduct of
third parties. It is the embezzler’s misconduct, not the

5 If defendant had repaid any of the funds, he might be entitled to offset
the amount he repaid to determine the amount of actual damages. See,
e.g., In re Hamama, 182 BR 757 (ED Mich, 1995). In this case, however,
defendant did not repay any of the embezzled funds. To the extent that
the record in this case includes mention of a criminal conviction and
restitution order, the record does not include documents relating to those
matters, and they are not at issue in this appeal.
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interplay between the embezzler and the victim’s in-
surer, that creates actual damages. Indeed, MCL
600.2919a is a punitive statute that provides for recov-
ery of three times the amount embezzled. Punitive
damages reflect a worthy public policy consideration of
punishing dishonest defendants and setting an example
for similar wrongdoers. To define “actual damages” as
the amount embezzled less the amount a victim re-
ceives in insurance benefits as a result of a covered loss
thwarts the purpose of the statute.®

III

We conclude that the trial court erred by modifying
the judgment and reducing the amount of the judgment
on the basis that plaintiff’s actual damages did not
include the amount reimbursed by its insurer. We
therefore vacate the order modifying the judgment and
remand to the trial court to reinstate the original
judgment of $114,091.90. Plaintiff, being the prevailing
party, may tax costs pursuant to MCR 7.219. We do not
retain jurisdiction.

Order vacated and case remanded.

5 Indeed, defining “actual damages” as the amount embezzled less any
amount received as insurance proceeds in this matter would result in
treble damages of $15,000, less than half the amount embezzled. Addi-
tionally, MCL 600.2919a(2) notes that the remedy provided in MCL
600.2919a is cumulative to other rights or remedies the person may have
at law. Plaintiff’s right to collect under an insurance policy for the loss
incurred as a result of defendant’s embezzlement does not diminish
plaintiff’s right to recover three times the amount of actual damages
under MCL 600.2919a.
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PEOPLE v HORTON

Docket No. 281412. Submitted February 4, 2009, at Detroit. Decided
February 17, 2009. Approved for publication March 31, 2009, at
9:05 a.m.

The Wayne Circuit Court, Thomas E. Jackson, J., granted a motion
by Lajamille Horton to suppress evidence and dismissed without
prejudice charges against Horton of possession of a firearm by a
felon, carrying a weapon in a vehicle, and possession of a firearm
during the commission of a felony. The prosecution appealed,
alleging that the court erred by determining that information
about a person with a gun, which police officers received in person
from a citizen who refused to identify himself, was inadequate to
allow the officers to approach the defendant’s vehicle, ask the
defendant for identification, and order the defendant out of his
vehicle, whereupon the officers discovered a pistol on the seat that
had been occupied by the defendant.

The Court of Appeals held:

1. A tip made in person by a citizen who is unwilling to disclose
his or her name is distinct from an anonymous telephone tip.

2. Three factors may be examined to determine whether infor-
mation from a citizen informant carries enough indicia of reliabil-
ity to provide police officers with a reasonable suspicion of criminal
activity that justifies an investigatory stop: the reliability of the
particular informant, the nature of the particular information
given to the police, and the reasonableness of the suspicion in light
of the first two factors.

3. Information provided to law enforcement officers by con-
cerned citizens who have personally observed suspicious activities
is entitled to a finding of reliability when the information is
sufficiently detailed and is corroborated within a reasonable period
by the officers’ own observations.

4. Citizen-informants, with respect to their reliability, are not
subjected to the same stringent test as persons who are themselves
criminally involved or disposed because such citizen-informants
are motivated by good citizenship and their information is im-
parted in the aid of law enforcement.
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5. The totality of the circumstances provided reasonable
suspicion for the police to briefly detain the defendant. The
tipster stated that he personally observed an individual waving
an “[U]Jzi-type” gun at a specific location approximately a mile
away and that the tipster had just left that location. He
described the make, model, and color of the suspect’s vehicle.
The descriptive information was detailed and was corroborated
by the police in less than five minutes. The trial court erred in
suppressing the evidence. The orders of the trial court must be
reversed and the case must be remanded for the reinstatement
of the charges.

Reversed and remanded.

1. SEARCHES AND SEIZURES — REASONABLE SUSPICION OF CRIMINAL ACTIVITY —
INFORMANTS — CITIZEN-INFORMANTS — RELIABILITY OF INFORMATION PRO-
VIDED TO POLICE.
Whether information supplied to the police by a citizen-informant
carries enough indicia of reliability to provide police officers with
a reasonable suspicion of criminal activity that justifies an inves-
tigatory stop depends on the reliability of the particular informant,
the nature of the particular information given, and the reason-
ableness of the suspicion in light of the first two factors.

2. SEARCHES AND SEIZURES — INFORMANTS — CITIZEN-INFORMANTS — RELIABILITY
OF INFORMATION PROVIDED TO POLICE.

Information provided to law enforcement officers by concerned
citizens who have personally observed suspicious activities is
entitled to a finding of reliability when the information is suffi-
ciently detailed and is corroborated within a reasonable period by
the officers’ own observations.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, Kym Worthy, Prosecuting Attorney,
Timothy A. Baughman, Chief of Research, Training,
and Appeals, and David A. McCreedy, Assistant Pros-
ecuting Attorney, for the people.

Detroit Legal Aid and Defender Association (by
Nancy Shell) for the defendant.

Before: WILDER, PdJ., and CAVANAGH and MURRAY, Jd.
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PER CURIAM. The prosecution appeals as of right a
circuit court order granting defendant’s motion to sup-
press evidence and dismissing, without prejudice,
charges of possession of a firearm by a felon, MCL
750.224f, carrying a weapon in a vehicle, MCL 750.227,
and possession of a firearm during the commission of a
felony, MCL 750.227b. The trial court concluded that
information that the police received in person from a
tipster who refused to identify himself was inadequate
to allow the police to approach defendant in his car, ask
for identification, and subsequently order him out of
the car. We reverse and remand for reinstatement of the
charges.

While on patrol at approximately 2:00 a.m., Detroit
police officers Thomas Turkaly and Mecha Mathis were
flagged down by a man who was pumping gas at a gas
station. The man told them that a black male driving a
burgundy Chevrolet Caprice was at the gas pumps at
another gas station at Grand River and Wyoming in
Detroit, which was approximately a mile away, and was
waving an “[U]zi type weapon” with a long clip. The
tipster reported that the man was approximately 30
years old and “seemed to be pretty nervous and upset.”
The tipster refused to provide his name.

Less than five minutes after speaking to the tipster,
Officers Turkaly and Mathis arrived at the gas station
at Grand River and Wyoming, where they observed a
burgundy Chevrolet Caprice parked near the pumps.
Defendant was in the driver’s seat. The officers stopped
their cruiser behind defendant’s vehicle, activated their
emergency lights to effect a traffic stop, and ordered
defendant out of the vehicle. Officer Mathis asked
defendant for a driver’s license, registration, and proof
of insurance. The testimony was equivocal regarding
defendant’s response to this request. When defendant
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got out, however, Officer Turkaly saw on the driver’s
seat a Glock semi-automatic pistol with an extended
magazine that protrudes, making it appear like “an
[Ulzi type weapon.”

The trial court first considered whether the police
action was justified without the anonymous tip. The
court believed that the police properly could approach a
driver and ask for his driver’s license if they observed a
car sitting at a gas station at 2:00 a.m. “with nothing
else going on,” and that the police would have the right
to order the driver out of the car if the driver was
unable to produce the documents. However, the court
found that the record was unclear about whether de-
fendant produced his license or other documentation.

The court then examined the effect of the tip. The
court considered the prosecutor’s argument that the tip
was more reliable because it was made face-to-face,
instead of by an anonymous telephone informant, but
discounted that argument because the police did not get
any information from the tipster, e.g., his license plate
number. The court concluded that the face-to-face na-
ture of the tip was insufficient to accord it more
reliability than an anonymous telephone tip and, there-
fore, concluded that it was insufficient to justify defen-
dant’s brief detention. Accordingly, the court granted
defendant’s motion to suppress and dismissed the case
without prejudice.

On appeal, the prosecution argues that this case is
indistinguishable from People v Tooks, 403 Mich 568;
271 NW2d 503 (1978), which also involved a tip by an
unidentified citizen.

“This Court reviews a trial court’s factual findings in
a suppression hearing for clear error. But the ‘[a]ppli-
cation of constitutional standards by the trial court is
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not entitled to the same deference as factual findings.” ”
People v Jenkins, 472 Mich 26, 31; 691 NW2d 759 (2005)
(citations omitted).

As explained in Jenkins, supra:

A brief detention does not violate the Fourth Amend-
ment if the officer has a reasonably articulable suspicion
that criminal activity is afoot. Whether an officer has a
reasonable suspicion to make such an investigatory stop is
determined case by case, on the basis of an analysis of the
totality of the facts and circumstances. A determination
regarding whether a reasonable suspicion exists must be
based on commonsense judgments and inferences about
human behavior. [Id. at 32 (citations and quotation marks
omitted).]

In Tooks, a man approached the police and reported
seeing a man show a gun to two other men. He
described all three men by race and age. He further
described two of the men by height and the clothing
they wore and described the build of the man with the
gun. Four or five blocks away, the police encountered
three men matching the descriptions. The police patted
down the defendant, who matched the description of
the man with the gun, and discovered a pistol in his
pocket. The Supreme Court concluded that the infor-
mation provided by the anonymous informer provided
reasonable suspicion for the stop and frisk. The Court
identified three factors for examination to “determin|e]
whether the information from the citizen-informant,
carried enough indicia of reliability to provide the
officers with a reasonable suspicion”: “(1) the reliability
of the particular informant, (2) the nature of the
particular information given to the police, and (3) the
reasonability of the suspicion in light of the above
factors.” Tooks, supra at 577. The Court rejected the
defendant’s argument that the fact that the citizen-
informant was unknown and unnamed “necessarily
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lead[s] to the conclusion that the information was
neither reliable nor credible.” Id. The Court explained:

There is certainly nothing inherently unreliable about a
citizen as opposed to a known informant giving informa-
tion to the police. A regular informant can, and often does,
provide police with detailed and accurate information and,
because of a continuing relationship which at times exists,
the police are in a position to judge the accuracy of such
information based on a prior experience with the indi-
vidual. However, informants by their very nature are often
involved in or connected with criminal activity. To favor the
known informant over the citizen in this case is illogical.
We feel that information provided to law enforcement
officers by concerned citizens who have personally ob-
served suspicious activities is entitled to a finding of
reliability when the information is sufficiently detailed and
is corroborated within a reasonable period of time by the
officers’ own observations. As stated in a decision of the
California Court of Appeals and cited as authority by the
Michigan Court of Appeals, People v Emmert, 76 Mich App
26, 31, fn 1; 255 NW2d 757 (1977)[:]

“ ¢ “Citizen informants are not subjected with respect to
their reliability to the same stringent test as persons who
are themselves criminally involved or disposed upon the
rationale that such citizens are motivated by good citizen-
ship and their information is imparted in the aid of law
enforcement. ” ’ ” People v Schulle, 51 Cal App 3d 809, 813;
124 Cal Rptr 585 (1975).

We find that there was ostensible reason for the citizen
refusing to disclose his name and that there was no
resulting inherent unreliability. [Tooks, supra at 577-578.]

With regard to the second factor, the Court referred
to the detail and preciseness of the description and that
it was verified by the police within a short time and a
short distance from where the police received the infor-
mation. Id. at 579-580. Concerning the third factor, the
Court reasoned that “the knowledge that a gun was
openly displayed in public does create a reasonable
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suspicion of criminal activity sufficient to warrant the
type of investigation including a pat-down search which
occurred in this case, and that investigation is exactly
the type of ‘good police work’ which is not only accept-
able but necessary for the safety of the public.” Id. at
581.

Defendant argues that the present case is distin-
guishable from Tooks, because the citizen-informant in
that case gave a reason for not wanting to provide his
name. Although the Court in Tooks referred to the fact
that the informant gave a reason for not wanting to
identify himself as a factor in assessing the reliability of
the information provided, the decision does not indicate
that either the presence or absence of a reason is
dispositive of the question whether the informant’s tip
may be considered reliable.

Defendant also suggests that the Court’s reliance, in
Tooks, on the specificity of the information may no
longer be valid in light of Florida v J L, 529 US 266; 120
S Ct 1375; 146 L Ed 2d 254 (2000). In that case, an
anonymous caller reported to the police that a young
black male wearing a plaid shirt and standing at a
particular bus stop was carrying a gun. The caller did
not indicate how he knew of the gun or provide any
basis for believing that he had inside information about
the subject. Id. at 271. An unspecified time after the
police received the information, two officers were sent
to the scene, and they arrived six minutes after the
dispatch. The police saw three black males, including
16-year-old J L, who was wearing a plaid shirt. Id. at
268. The officers had no reason other than the tip to
suspect illegal conduct. They searched the three males
and found a gun in J L’s pocket. Id. The Supreme Court
held that the anonymous tip alone, which “lacked
[even] moderate indicia of reliability,” did not provide
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reasonable suspicion justifying the police officers’ stop
and frisk of the suspect. Id. at 271, 274. “The anony-
mous call concerning J.L. provided no predictive infor-
mation and therefore left the police without means to
test the informant’s knowledge or credibility.” Id. at
271. The Court rejected the view that the reliability of
the information was sufficiently demonstrated because
the police found a person matching the description at
the location given by the informant, explaining:

An accurate description of a subject’s readily observable
location and appearance is of course reliable in this limited
sense: It will help the police correctly identify the person
whom the tipster means to accuse. Such a tip, however,
does not show that the tipster has knowledge of concealed
criminal activity. The reasonable suspicion here at issue
requires that a tip be reliable in its assertion of illegality,
not just in its tendency to identify a determinate person.
[Id. at 272.]

We conclude that J L does not undermine the analy-
sis in Tooks, because courts have recognized that a tip
made in person by a citizen who is unwilling to disclose
his name is distinct from an anonymous telephone tip.
Justice Kennedy’s concurrence in J L discusses this
distinction:

If an informant places his anonymity at risk, a court can
consider this factor in weighing the reliability of the tip. An
instance where a tip might be considered anonymous but
nevertheless sufficiently reliable to justify a proportionate
police response may be when an unnamed person driving a
car the police officer later describes stops for a moment
and, face to face, informs the police that criminal activity is
occurring. [Id. at 276 (Kennedy, dJ., concurring).]

See, also, United States v Sanchez, 519 F3d 1208, 1214
(CA 10, 2008), and United States v Valentine, 232 F3d
350, 354-355 (CA 3, 2000), and cases cited therein. In
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Tooks, supra at 581, the Court specifically noted that it
was “not dealing with an anonymous telephone tip to a
police station . ...”

Moreover, other facts of this case distinguish it from
J L. The tipster in that case did not indicate how he
knew that the individual at the bus stop was carrying a
gun and did not supply any information to show that he
had inside knowledge about the individual or the “con-
cealed criminal activity.” J L, supra at 272. In the
present case, the tip concerned readily observable ac-
tivity, and the tipster indicated the basis for his knowl-
edge, i.e., his recent viewing of the activity. Cf. People v
Rollins, 382 111 App 3d 833, 840; 892 NE2d 21 (2008).

The totality of the circumstances provided reason-
able suspicion for the police to briefly detain defendant
in this case. The tipster indicated that he had person-
ally observed an individual waving an “[U]zi-type” gun
at a specific location approximately a mile away and had
just left that location. He described the make, model,
and color of the suspect’s vehicle. The descriptive
information was detailed, and the police corroborated it
in less than five minutes. The facts fit the observation
made in Tooks, supra at 577, that “information pro-
vided to law enforcement officers by concerned citizens
who have personally observed suspicious activities is
entitled to a finding of reliability when the information
is sufficiently detailed and is corroborated within a
reasonable period of time by the officers’ own observa-
tions.”

For these reasons, the trial court erred in granting
defendant’s motion to suppress. In light of our conclu-
sion, we need not address the prosecution’s additional
argument regarding whether the trial court clearly
erred by concluding that the record was unclear about
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whether defendant produced his license or other docu-
mentation in response to Officer Mathis’s request.

Reversed and remanded for reinstatement of the
charges. We do not retain jurisdiction.
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ANGLERS OF THE AuSABLE, INC v
DEPARTMENT OF ENVIRONMENTAL QUALITY

Docket Nos. 279301, 279306, 280265, and 280266. Submitted Decem-
ber 9, 2008, at Grand Rapids. Decided March 31, 2009, at 9:10
a.m.

Anglers of the AuSable, Inc., Mayer Family Investment, L.L.C.
(Mayer), and the Nancy A. Forcier Trust (Forcier) brought an
action in the Otsego Circuit Court against the Department of
Environmental Quality and its director (collectively the DEQ) and
Merit Energy Company, alleging, in part, common-law water
rights violations and statutory violations of the Natural Resources
and Environmental Protection Act (NREPA), including the Michi-
gan Environmental Protection Act (MEPA). The alleged violations
concerned a corrective action plan approved by the DEQ, which
called for pumping contaminated groundwater that originated
from Merit’s nonriparian property to a treating station on the
property, then through a pipeline constructed, in part, over state
land to a wetland owned by the Department of Natural Resources
(DNR), from which Kolke Creek originates and flows into Lynn
Lake and eventually into the AuSable River. Plaintiffs Mayer and
Forcier are riparian owners of land abutting the creek, lake, or
river and are members of Anglers of the AuSable, which uses the
water resources for recreational purposes. The plaintiffs claimed
that the proposed discharge of the treated water will harm the
quality of the water and their use of the water. The court, Dennis
F. Murphy, J., issued an opinion and order enjoining Merit Energy
from discharging any treated water into the Kolke Creek system.
The court specifically found that the proposed discharge would
constitute an unreasonable use of riparian rights, which the
DNR’s easement for the pipeline failed to convey to Merit Energy,
and a violation of MEPA. The plaintiffs moved for clarification and
modification of the order, and the court entered an order indicat-
ing that no bar exists for the artificial use of a watercourse for the
benefit of a parcel outside a watershed, that the DNR may convey
riparian rights by easement to Merit Energy, that the proposed
discharge was unreasonable, and that the prior order of the court
was the final order in this case. The court then awarded the
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plaintiffs fees and costs. Separate appeals were brought by the
DEQ, Anglers of the AuSable and Mayer, and Merit Energy, and
the appeals were consolidated.

The Court of Appeals held:

1. Jurisdiction was proper in the Otsego Circuit Court. The
pre-enforcement review provision of part 201 of the NREPA, MCL
324.20137(4), does not apply to this action and did not deprive the
circuit court of subject-matter jurisdiction.

2. The circuit court erred by failing to dismiss the DEQ from
this action. The DEQ’s review of Merit Energy’s corrective action
plan and the DEQ’s issuance of a general permit and certificate of
coverage allowing the discharge of treated water into the wetland
constituted administrative decisions and were not conduct. Where
a defendant’s conduct itself does not offend MEPA, no MEPA
violation exists. An improper administrative decision, standing
alone, does not harm the environment. Therefore, MEPA provides
no basis for review of the DEQ’s decision.

3. The trial court erred by ruling that the easement from the
DNR did not allow Merit Energy to discharge the water into the
watershed. The DNR, as a riparian owner, could lawfully convey
the easement to Merit Energy. The riparian right to discharge
water into a watercourse was granted by easement.

4. The trial court did not err by finding that the proposed
discharge would affect the plaintiffs’ riparian property rights by
affecting their use of Kolke Creek and Lynn Lake.

5. The trial court correctly determined that surface water law
was inapplicable in this case because there is no dispute that Kolke
Creek is classified as a watercourse at the point that it flows onto
the plaintiffs’ land. The treated water was no longer surface water
by the time it reached the plaintiffs’ land.

6. The trial court correctly determined that the reasonable
use balancing test applied to the dispute in this case. Because
the rights the DNR granted Merit Energy by easement are
riparian rights, the dispute should be analyzed under the
reasonable use test that is applicable to disputes between
riparian proprietors.

7. There are two equally available ways to prove a prima facie
case that MEPA has been violated. First, the trial court may make
detailed and specific findings that the defendant’s conduct has
polluted, impaired, or destroyed, or is likely to pollute, impair, or
destroy, the air, water, or other natural resources. Second, the trial
court may find that the defendant has violated an applicable
pollution control standard. Determining whether a statute con-
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tains a pollution control standard is relevant when the plaintiff
has alleged, as a way to prove a prima facie case, that the
defendant’s conduct has, or will, violate a statute or regulation. At
that point, the trial court must decide if the statute contains a
pollution control standard. If it does, the defendant’s violation of
the statute, by itself, can be used to satisfy the prima facie case
standard. If, as in this case, the cited statute does not contain a
pollution control standard, then a violation of the statute cannot,
by itself, establish a prima facie case.

8. The trial court, although not required to do so, did articulate
a pollution control standard in this case.

9. Any error the trial court may have committed regarding the
admission of evidence or testimony relating to the evidence was
harmless.

10. The Revised Judicature Act does not support an award of
costs for transcripts under the facts of this case. The trial court
erred in awarding the plaintiffs such costs. The trial court erred in
awarding transcript costs under MEPA. Costs allowed under
MEPA are the same as those allowed under the Revised Judicature
Act.

11. Attorney fees are not awardable under MEPA. The trial
court erred by awarding under MEPA “other costs” that constitute
nothing more than office overhead and other expenses related to
the general practice of law that are generally encompassed by
attorney fees.

12. The opinion and order of the trial court must be reversed
insofar as it holds that the easement failed to convey riparian
rights to Merit Energy and that the DEQ should not be
dismissed from this case. The order awarding costs and fees
with regard to the DEQ and for transcripts under the Revised
Judicature Act and “other costs” under MEPA must be re-
versed. In all other respects the opinion and order of the trial
court must be affirmed.

Affirmed in part and reversed in part.

1. ENVIRONMENT — ENVIRONMENTAL PROTECTION ACT — ADMINISTRATIVE LAW —
APPEAL.

Where a defendant’s conduct itself does not offend the Michigan
Environmental Protection Act, no violation of the act exists; an
improper administrative decision, standing alone, does not harm
the environment and does not provide a basis for judicial review of
the decision under the act (MCL 324.1701 et seq.).
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2. WATER AND WATERCOURSES — RIPARIAN RIGHTS — EASEMENTS — NONRIPARIAN
LANDOWNERS.

Full riparian rights and ownership may not be severed from riparian
land and transferred to nonriparian back lot owners; however, the
original owner of riparian property may grant an easement to back
lot owners allowing them to enjoy certain rights that are tradi-
tionally regarded as exclusively riparian; rights granted to a
nonriparian owner by easement are not limited to access or ingress
and egress, and may include the riparian owners’ right to drain
their land into an adjoining watercourse.

3. ENVIRONMENT — ENVIRONMENTAL PROTECTION ACT — PRIMA FACIE CASE OF
ENVIRONMENTAL PROTECTION ACT VIOLATIONS — POLLUTION CONTROL
STANDARDS.

A trial court, in determining whether a plaintiff has made out a
prima facie violation of the Michigan Environmental Protection
Act, may employ either of the equally available methods of making
detailed and specific findings that the defendant’s conduct has
polluted, impaired, or destroyed, or is likely to pollute, impair, or
destroy, the air, water, or other natural resources, or it may find
that the defendant has violated an applicable pollution control
standard (MCL 324.1701 et seq.).

4. ENVIRONMENT — ENVIRONMENTAL PROTECTION ACT — COSTS — ATTORNEY
FEEs.

The costs allowed under the Michigan Environmental Protection
Act are the same as costs allowed under the Revised Judicature
Act; the Michigan Environmental Protection Act does not provide
for an award of attorney fees (MCL 324.1701 et seq., 600.101 et
seq.).

Olson, Bzdok & Howard, PC. (by James M. Olson,
Scott W. Howard, and Jeffrey L. Jocks), and Thomas A.
Baird for Anglers of the AuSable, Inc.

Topp Law PLC (by Susan Hlywa Topp) for Mayer
Family Investments, L.L.C., and the Nancy A. Forcier
Trust.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, and Tonaizin M. Alfaro Maiz, Assis-
tant Attorney General, for the Department of Environ-
mental Quality.



2009] ANGLERS OF AUSABLE V DEQ 119

Foster, Swift, Collins & Smith, PC. (by Charles E.
Barbieri and Zachary W. Behler), for Merit Energy
Company.

Before: MURRAY, PdJ., and MARKEY and WILDER, Jd.

MURRAY, PJ. In these consolidated appeals, defen-
dants, the Department of Environmental Quality and
the Director of the Department of Environmental
Quality (collectively the DEQ), and Merit Energy
Company, appeal as of right the trial court’s June 25,
2007, opinion and final order granting in part plain-
tiffs’ motion for clarification and modification of the
court’s prior order of injunction. Plaintiffs Anglers of
the AuSable, Inc., and Mayer Family Investments,
L.L.C., cross-appeal that same order. We reverse that
order to the extent it concludes that the DEQ’s
easement failed to convey riparian rights to Merit
Energy, and we reverse the trial court’s decision not
to dismiss the DEQ. In all other respects we affirm
that order. Additionally, defendants appeal as of right
the trial court’s order awarding plaintiffs fees and
costs. We reverse that order insofar as it pertains to
the DEQ and to the extent that it awards costs for (1)
James Janiczek’s transcript under the Revised Judi-
cature Act (RJA), MCL 600.2401 et seq., and (2)
“other costs” under the Michigan Environmental
Protection Act (MEPA), MCL 324.1701 et seq. In all
other respects, we affirm that order.

I. BACKGROUND

This case arises out of Merit Energy’s proposed plan
to treat a plume of contaminated groundwater, located
in the Manistee watershed, and discharge that treated
water into the AuSable River water system.
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In 2004, Merit Energy purchased the Hayes 22
Central Production Facility (CPF) located in Hayes
Township, Otsego County, Michigan, from Shell West-
ern Exploration and Production, Inc. Pursuant to the
transfer agreement with Shell, Merit Energy entered
into a settlement agreement with the DEQ to treat
the plume, which originated from the CPF. Although
spanning an area of 60 acres, the exact size of the
plume, which continues to expand, is unknown.
Among the contaminants in the plume are benzene,
toluene, ethylbenzene, and xylenes (BTEX) and chlo-
rides contained in brine. The plume has already
contaminated two residential drinking wells and may
contaminate other residential wells as it continues to
expand.

After acquiring the CPF, Merit Energy evaluated a
number of options to treat the plume, ultimately
deeming air stripping—a process forcing a stream of
air through water causing hydrocarbons (i.e., the
BTEX) to evaporate—the most effective option.! Re-
garding disposal of treated water, Merit Energy deter-
mined that discharge into a waterway would be the
most prudent alternative and selected Kolke Creek as
the best outlet.2

! Merit Energy also considered using infiltration basins (shallow un-
derground basins permitting absorption of treated water into soil) and
injection wells (a process by which contaminated groundwater is ex-
changed with treated water), but rejected these options because compli-
cations, including increased plume size, may ensue. In ultimately settling
on air stripping, Merit Energy worked closely with the DEQ to find a
cost-effective procedure that would satisfy DEQ regulations. The DEQ
approved the air stripping, and that decision was at issue in the
administrative appeal. See note 6 of this opinion.

2 Although Merit Energy examined Frenchman’s Creek, Lake Tecon,
and the Manistee River as alternative discharge outlets, Merit Energy
concluded that Kolke Creek was the best option because the others
contained access problems and were farther from the plume.
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Kolke Creek forms the headwater system for the
AuSable River watershed. Groundwater feeds this
creek, which originates in a wetland system owned by
the Michigan Department of Natural Resources (DNR).
From the wetland system, the creek flows past four
beaver dams then under a driveway owned by plaintiff
Nancy A. Forcier Trust (Forcier) and into Lynn Lake.
Both Kolke Creek and Lynn Lake form an oligotrophic
system, i.e., an ecosystem with low nutrient content
and resultant high degree of clarity.? While Mayer is the
only riparian owner along Lynn Lake, members of
Anglers use this lake for recreational purposes.*

In 2004, the DEQ approved Merit Energy’s corrective
action plan, which called for pumping the contaminated
groundwater from the plume to the CPF for iron and air
stripper treatment. In addition, the DEQ issued a
general permit and certificate of coverage (COC) allow-
ing discharge of treated water from the air stripper
system into the wetland area flowing into Kolke Creek.?
Accordingly, Merit Energy constructed a pipeline from
the CPF to the wetland system. The pipeline spans 1.3
miles and traverses nearly one-half mile of state-owned
land. Merit Energy obtained an easement from the
DNR for the construction over state land. Although the
COC permits Merit Energy to discharge 800 gallons of
treated water a minute into Kolke Creek, the plan

3 The AuSable River is a designated Blue Ribbon trout stream, and the
evidence showed that Kolke Creek provides optimal spawning conditions
for native brook trout.

4 Janney Simpson of plaintiff Mayer Family Investments testified that
her family has used this water system since 1916, and that she and her
family currently use Lynn Lake for fishing, swimming, rowing, kayaking,
and canoeing and that they also fish near the inlet of Kolke Creek.

5 Specifically, the water was to be discharged into an underground
catch basin where it would bubble up into a riprap and “sheet flow” down
into the wetland area.
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provides for a discharge of only 700 gallons a minute, at
which rate it was estimated the plume would be fully
treated in 10 years. The pipeline was constructed in late
2005 or 2006. However, the remainder of the corrective
action plan has not been implemented.

When a hearing referee dismissed plaintiffs’ adminis-
trative challenge to the COC in September 2005, plain-
tiffs filed suit in the Otsego Circuit Court, petitioning
for review of that decision and alleging both common-
law water rights violations and statutory violations
under the Natural Resources and Environmental
Protection Act (NREPA), MCL 324.101 et seq., includ-
ing MEPA. The trial court separated plaintiffs’ peti-
tion regarding the contested case hearing and re-
manded that matter for review by the DEQ director.¢

Following a bench trial regarding plaintiffs’ other
claims, the trial court issued an opinion and order on
May 29, 2007, enjoining Merit Energy from discharg-
ing any treated water into the Kolke Creek water
system. Specifically, after determining that it had
proper subject-matter jurisdiction, the court con-
cluded that the proposed discharge would constitute
an unreasonable use of riparian rights, which the
DNR’s easement failed to convey to Merit Energy, as
well as a MEPA violation. The court noted, however,
that should Merit Energy obtain an easement grant-
ing riparian rights, an evidentiary hearing would
commence if the parties were unable to agree on
reasonable use. Plaintiffs moved for clarification and

6 The director affirmed the hearing referee’s decision, which, upon plain-
tiffs’ subsequent appeal, the circuit court reversed. Both this Court, and the
Supreme Court on reconsideration, denied defendants’ delayed application
for leave to appeal the circuit court’s decision. Anglers of the AuSable, Inc v
Dep’t of Environmental Quality, 483 Mich 887 (2009); Anglers of the
AuSable, Inc v Dep’t of Environmental Quality, unpublished order of the
Court of Appeals, entered September 24, 2008 (Docket No. 284315).
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modification of this order, and the court entered an
order of clarification and modification on June 25,
2007, indicating that no bar exists for the artificial
use of a watercourse for the benefit of a parcel outside
a watershed, the DNR may convey riparian rights by
easement to Merit Energy, and the proposed dis-
charge was unreasonable. The court also modified the
May 29, 2007, order to be the final order in this case.

On August 8, 2007, the court awarded plaintiffs fees
and costs for their expert witnesses under MCL
600.2164 of the RJA or, alternatively, under MEPA in
the interests of justice. In addition, the court awarded

“other costs” requested by plaintiffs exclusively under
MEPA.

II. ANALYSIS

A. SUBJECT-MATTER JURISDICTION

Defendants first argue that the pre-enforcement
review provision of part 201, MCL 324.20101 et seq.,
of the NREPA deprived the trial court of subject-
matter jurisdiction over plaintiffs’ MEPA claim. We
disagree. This Court reviews de novo both the ques-
tion of subject-matter jurisdiction and application of
the NREPA, but reviews a trial court’s factual find-
ings for clear error. In re Petition by Wayne Co
Treasurer, 478 Mich 1, 14; 732 NW2d 458 (2007);
Michigan Bear Hunters Ass’n v Natural Resources
Comm, 277 Mich App 512, 526; 746 NW2d 320 (2008);
Preserve the Dunes, Inc v Dep’t of Environmental
Quality (On Remand), 264 Mich App 257, 259; 690
NW2d 487 (2004) (Preserve the Dunes II).

The pre-enforcement review provision of part 201
provides, in relevant part: “A state court does not have
jurisdiction to review challenges to a response activity
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selected or approved by the department under this part
or to review an administrative order issued under this
part in any action....” MCL 324.20137(4) (emphasis
supplied).” The evidence established that the DEQ’s
approval of Merit Energy’s corrective action plan fell
under part 615, not part 201. Part 615 of the NREPA
regulates oil and gas well facilities and provides the
DEQ with authority over matters relating to unreason-
able damage to groundwater resulting from the use of
such facilities. See MCL 324.61501(q)(2)(B), MCL
324.61503, and MCL 324.61505. Indeed, DEQ employ-
ees Ricky Henderson and Judith Woodcock, who re-
viewed and approved the corrective action plan, testi-
fied that the plan was specifically “approved by the
department under” part 615.

Defendants, however, contend that the pre-
enforcement bar is applicable because the corrective
action plan constitutes a “response activity” under part
201. For several reasons, this argument is not persua-
sive. First, as noted above, the DEQ did not select or
approve the corrective action plan under part 201, but
instead specifically cited part 615. Second, part 201
defines a “[r]esponse activity” as the

evaluation, interim response activity, remedial action,
demolition, or the taking of other actions necessary to
protect the public health, safety, or welfare, or the
environment or the natural resources. Response activity
also includes health assessments or health effect studies
carried out under the supervision, or with the approval
of, the department of public health and enforcement

actions related to any response activity. [MCL
324.20101(1)(ee).]

" While MCL 324.20137(4)(a) through (e) contain several exceptions to
this bar on pre-enforcement review, the parties raise no issue regarding
these exceptions.
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Here, even though the corrective action plan refer-
enced part 201 to establish “risk based cleanup goals for
the site,” it is not clear that such guidance constituted
a “response activity” under part 201. For starters, the
DEQ expressly approved a “Corrective Action Plan,”
which is specifically referenced in part 615, and to
which part 201 makes no reference. Rather, part 201
provides for a “[r]emedial action plan,” which is “a
work plan for performing remedial action under this
part.” MCL 324.20101(1)(dd) (emphasis supplied).
Moreover, that administrative rules promulgated under
part 615 require well cleanup in accordance with all
applicable state laws and regulations pertaining to losses
of oil and gas is insufficient to show that part 615
incorporates part 201. See Mich Admin Code, R 324.1006.
Indeed, neither part 615 nor rules promulgated pursuant
to that part make any reference to part 201. Furthermore,
it is part 615 of the NREPA that deals specifically with oil
and gas waste—the contamination at issue in this case.®
Therefore, given that part 201 expressly limits jurisdic-
tion only where a response activity is approved “under
this part,” MCL 324.20137(4), the bar of part 201 does
not apply to this case where the corrective action plan
was not a “response activity” and was approved by the
DEQ under part 615.

In furtherance of their argument that the pre-
enforcement review provision of part 201 applies, de-
fendants rely on Genesco, Inc v Dep’t of Environmental

8 Part 615 defines “[ulnderground waste,” in part, as: “Unreasonable
damage to underground fresh ... waters . . . from operations for the . ..
handling of oil or gas,” MCL 324.61501(q)(i1)(B), and defines “[s]urface
waste,” in part, as: “The unnecessary or excessive surface loss or
destruction without beneficial use, however caused, of gas, oil, or other
product, but including the loss or destruction ... resulting from ...
seepage [or] leakage . .. especially a loss or destruction . .. from ineffi-
cient storage or handling of oil,” MCL 324.61504(q)(ii)(A).
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Quality, 250 Mich App 45, 53; 645 NW2d 319 (2002),
contending that because parts 201 and 615 both have
the same general purpose of protecting the environ-
ment, they must be construed in pari materia. Genesco,
however, is not instructive on this issue.

In Genesco, the DEQ approved a remedial action plan
under part 201. The plaintiff, which operated a leather
tannery adjacent to a contaminated lake, claimed that
because the DEQ’s remediation plan under part 201
violated part 17 (i.e., MEPA), the pre-enforcement re-
view provision of part 201 was inapplicable. Id. at 47-49.
This Court affirmed the trial court’s conclusion that
part 201 deprived the court of subject-matter jurisdic-
tion and held that “claims under part 17 may not be
brought where the underlying controversy is over a
‘response activity’ as defined in part 201.” Id. at 53. In
arriving at this conclusion the Court explained that
“parts 17 and 201 must be read in pari materia because
they both have the same general purpose of protecting
the environment . . . and must be read in the context of
the entire [NREPA] so as to produce an harmonious
whole” lest pre-enforcement litigation frustrate the
DEQ’s attempt to clean contaminated sites. Id.

Here, we have already concluded that plaintiffs’
challenge was in no way predicated on part 201. Thus,
in contrast to Genesco, the parts of the NREPA to be
construed in part materia are parts 17 (MEPA) and 615.
Unlike part 201, however, part 615 contains no bar to
subject-matter jurisdiction. Thus, application of Ge-
nesco does not deprive the circuit court of subject-
matter jurisdiction.

While we are cognizant of defendants’ argument that
this conclusion may allow pre-enforcement litigation
that could potentially delay future cleanup efforts of
contaminated sites approved under part 615, the plain
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language of part 201 unambiguously limits subject-
matter jurisdiction to plans approved “under this part.”
MCL 324.20137(4). Thus, even were we to construe
parts 201 and 615 in pari materia, we would conclude
that the pre-enforcement bar is inapplicable here. In-
deed, where “the statute’s language is clear and unam-
biguous, we assume that the Legislature intended its
plain meaning, and we enforce the statute as written.”
South Haven v Van Buren Co Bd of Comm’rs, 478 Mich
518, 528; 734 NW2d 533 (2007) (quotation marks and
citation omitted). In light of this, the proper forum for
resolution of defendants’ concern is the Legislature,
rather than this Court. Therefore, there was no bar to the
circuit court’s subject-matter jurisdiction in this case.?

We also disagree with defendants’ argument that be-
cause part 615 confers exclusive jurisdiction on the Ing-
ham Circuit Court to hear this case, plaintiffs brought suit
in the wrong forum. See MCL 324.61517(2). As a point of
fact, plaintiffs did not bring suit under part 615. Rather,
plaintiffs responded that the pre-enforcement provision of
part 201 was inapplicable because the DEQ approved
Merit Energy’s plan under part 615. In other words,
plaintiffs’ reliance on part 615 does not underlie and was

9 Defendants point out that because the DEQ used the spill clean-up
criteria and definition of petroleum in part 201 in its administration of
part 615, the corrective action plan constituted a “response activity”
under part 201. However, that the DEQ did not require Merit Energy to
conduct any interim response activities or feasibility studies as required
by regulations promulgated pursuant to part 201 undercuts this point.
See MCL 324.20114(1)(h) and Mich Admin Code, R 299.5526(1)(h) and
(n). Additionally, defendants contend that the transfer settlement agree-
ment demonstrates that the proposed remediation plan constituted a
“response activity.” However, a fair reading of the transfer settlement
agreement in context does not support this conclusion. Indeed, the
transfer settlement agreement expressly provides: “Both parties agree
under part 615, the Agreement set forth herein is necessary to prevent
waste, to alleviate pollution, impairment, and the destruction of the State
of Michigan’s natural resources.”
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not used as a basis for a cause of action in this case, but
rather is asserted in a defensive posture to defendants’
argument that part 201 bars subject-matter jurisdiction.
Jurisdiction was proper in the Otsego Circuit Court. MCL
324.1701(1).

B. THE DEQ’S ADMINISTRATIVE ACTION

We do, however, agree with the DEQ’s contention
that because its review of Merit Energy’s corrective
action plan and issuance of the COC constituted an
administrative decision, it did not violate MEPA. “[W]e
review de novo the proper application of MEPA. But we
will not overturn a trial court’s findings of fact unless they
are clearly erroneous.” Preserve the Dunes II, supra at
259 (citations omitted).

“MEPA provides a cause of action for declaratory and
other equitable relief for conduct that is likely to result in
the pollution, impairment, or destruction of Michigan’s
natural resources” and provides for immediate judicial
review of allegedly harmful conduct. Preserve the Dunes,
Inc v Dep’t of Environmental Quality, 471 Mich 508, 512;
684 NW2d 847 (2004) (Preserve the Dunes I); MCL
324.1701(2) and MCL 324.1703(1). Regarding interven-
tion in permit proceedings, MEPA “requires a potential
intervenor to file a pleading asserting that the proceeding
or action for judicial review involves conduct that has
violated, or is likely to violate, MEPA.” Preserve the Dunes
1, supra at 521 (emphasis supplied); MCL 324.1705(1).
However, “[wlhere a defendant’s conduct itself does not
offend MEPA, no MEPA violation exists.” Preserve the
Dunes I, supra at 519. Because plaintiffs challenged the
DEQ’s approval of the corrective action plan, their chal-
lenge pertained to an administrative decision rather than
conduct. However, “[a]ln improper administrative deci-
sion, standing alone, does not harm the environment.” Id.
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Indeed, it is the actual discharge of treated water into
Kolke Creek and Lynn Lake that plaintiffs assert
would harm the environment. Thus, MEPA provides
no basis for judicial review of this agency decision.
“To hold otherwise would broaden by judicial fiat the
scope of MEPA and create a cause of action that has
no basis in MEPA’s language or structure.” Id. at 524.
Consequently, the court erred by failing to dismiss
the DEQ from this action.?

C. THE EASEMENT

Defendants next argue that the trial court erred by
finding that the easement failed to adequately specify
the right to discharge treated water. “The extent of a
party’s rights under an easement is a question of fact,
and a trial court’s determination of those facts is
reviewed for clear error.” Blackhawk Dev Corp v Village
of Dexter, 473 Mich 33, 40; 700 NW2d 364 (2005). We
hold that the trial court erred by ruling that the
easement did not allow Merit Energy to discharge the
water into the watershed.

“['TThe use of an easement must be confined strictly
to the purposes for which it was granted or reserved.”
Id. at 41 (quotation marks and citation omitted). Not
surprisingly, these purposes are determined by the text
of the easement. Little v Kin, 468 Mich 699, 700; 664
NW2d 749 (2003) (Little II). “Where the language of a
legal instrument is plain and unambiguous, it is to be
enforced as written and no further inquiry is permitted.
If the text of the easement is ambiguous, extrinsic

10 Plaintiffs contend that the DEQ was a proper party because the COC
gave Merit Energy riparian or property rights to discharge treated water
into Kolke Creek that would harm the environment. However, the COC
merely authorizes the discharge of water and makes no reference to a
grant of property rights.
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evidence may be considered by the trial court in order to
determine the scope of the easement.” Id. (citation
omitted)."!

The easement in this case expressly provided Merit
Energy the “right to place, construct, operate, repair,
and maintain” the pipeline over the state-owned land at
issue. The term “operate” clearly and unambiguously
refers to the operation of the pipeline that will dis-
charge treated water into Kolke Creek. Further sup-
porting this plain meaning is the easement’s own re-
quirement that Merit Energy notify the DNR of the
release of any toxic or hazardous substance resulting
from operation of the pipeline. Additionally, attached to
the easement is a condition requiring Merit Energy to
submit “operating instructions” requiring visual in-
spection of the water line and discharge point on a
regular basis. Thus, the term “operate” clearly encom-
passes the discharge of treated water. Further, plaintiffs
are incorrect that the easement only permitted opera-
tion of the pipeline to the riprap area above the wetland.
On the contrary, the reference diagram attached to the
easement clearly indicates discharge flowing into Kolke
Creek. Therefore, the trial court erred by concluding
that the easement failed to grant Merit Energy the
right to discharge treated water into Kolke Creek.

We also reject plaintiffs’ contention on cross-appeal
that because Merit Energy’s land is nonriparian, the

1 Although both defendants and the trial court cited this Court’s
opinion in Little v Kin, 249 Mich App 502, 511; 644 NW2d 375 (2002)
(Little I), aff’d 468 Mich 699 (2003), in support of the proposition that
“the intent of the plattors should be determined with reference to the
language used in connection with the facts and circumstances existing at
the time of the grant” to determine the scope of an easement, our
Supreme Court expressly rejected this approach, finding it “clearly
inconsistent with the well-established principles of legal interpretation
... [and] thus incorrect.” Little II, supra at 700 n 2.
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trial court erred by ruling that Merit Energy could
lawfully obtain an easement. This Court reviews the
scope and application of common-law claims, such as
the application of riparian law, de novo, but reviews a
trial court’s factual findings in a bench trial for clear
error. Michigan Citizens for Water Conservation v Nestlé
Waters North America Inc, 269 Mich App 25, 53; 709
NWwW2d 174 (2005), aff’d in part, rev’d in part, and
remanded on other grounds 479 Mich 280 (2007);
Walters v Snyder, 239 Mich App 453, 456; 608 NW2d 97
(2000).

“[Wlhile full riparian rights and ownership may not
be severed from riparian land and transferred to non-
riparian backlot owners, Michigan law clearly allows
the original owner of riparian property to grant an
easement to backlot owners to enjoy certain rights that
are traditionally regarded as exclusively riparian.”
Little v Kin, 249 Mich App 502, 504-505; 644 NW2d 375
(2002) (Little I), aff’d 468 Mich 699 (2003). Tradition-
ally, riparian owners'? are permitted to drain their land
into an adjoining watercourse, Saginaw Co v McKillop,
203 Mich 46, 52; 168 NW 922 (1918), and rights granted
to nonriparians by easement are not limited to access or
ingress and egress, Dyball v Lennox, 260 Mich App 698,
706; 680 NW2d 522 (2004), citing Little I, supra at
514-516. Thus, the DNR, as a riparian owner, could
lawfully convey the easement at issue to Merit Energy.

While plaintiffs maintain that the grant was apart
from the land because it pertained to water originating
on nonriparian land, this argument confuses the right
at issue, i.e., the DNR’s right to discharge water into a
watercourse. This right is inherently riparian and

12 “Land which includes or is bounded by a natural watercourse is
defined as riparian.” Thies v Howland, 424 Mich 282, 287-288; 380 NW2d
463 (1985).
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therefore connected to, rather than apart from, the
land. McKillop, supra at 52. It is this riparian right that
was granted by easement. Therefore, plaintiffs’ argu-
ment does not hold water.'

D. COMMON-LAW CLAIMS

As an initial matter, defendants claim that the court
erred by finding that the proposed discharge would
affect plaintiffs’ property rights by affecting their use of
Kolke Creek and Lynn Lake.!* We disagree. This Court
reviews the scope and application of common-law
claims de novo, but reviews a trial court’s factual
findings in a bench trial for clear error. Nestlé, supra at
53; Walters, supra at 456.

“Riparian rights are derived from and are dependent
on ownership of ‘land’ which abuts a natural body of
water; thus, they constitute part of the property pos-
sessed by riparian landowners and become their prop-
erty rights.” Hess v West Bloomfield Twp, 439 Mich 550,
562; 486 NW2d 628 (1992). “ ‘[A]ll the riparian propri-
etors have an equal or common right to use the water,
but each must exercise his rights in a reasonable
manner and to a reasonable extent, so as not to inter-
fere unnecessarily with the corresponding rights of
others.” ” Square Lake Hills Condo Ass’n v Bloomfield
Twp, 437 Mich 310, 337 n 9; 471 NW2d 321 (1991)

13- Although plaintiffs call attention to Alburger v Philadelphia Electric
Co, 112 Pa Commw 441, 445; 535 A2d 729 (1988), that case pertained to
a riparian owner’s right to discharge into a stream water not originating
from riparian land. In contrast, the water in this case would be dis-
charged into an area feeding a watercourse that originated exclusively on
riparian land.

4 We note that, contrary to defendants’ assertion, Mayer and Forcier,
as members of Anglers, had standing as individual plaintiffs. Na¢’l
Wildlife Federation v Cleveland Cliffs Iron Co, 471 Mich 608, 629; 684
NW2d 800 (2004).
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(LEVIN, J., dissenting), quoting 23 Michigan Law &
Practice, Waters and Watercourses, § 2, p 262.

Merit Energy proposes to use this water system to
discharge treated water. The trial court found that the
following would result as a consequence of Merit Ener-
gy’s use: increased sedimentation, phosphorus levels,
and erosion into Lynn Lake; significant flooding along
Kolke Creek; aesthetic and economic impairment of
Kolke Creek; overall drop in water quality and increase
in turbidity;® and harm to aquatic life. The record
supports these findings. In light of the effects of the
proposed discharge, Merit Energy’s use of the water
system would necessarily interfere with plaintiffs’ use,
thereby affecting their riparian rights. Indeed, our
Supreme Court has long held that any use that “mate-
rially . .. adulterates the water” may impair riparian
rights “for the ordinary purposes of life.” People v
Hulbert, 131 Mich 156, 168-169; 91 NW 211 (1902)
(quotation marks and citations omitted). Moreover,
although defendants assert that diminution in water
quality alone is not actionable, plaintiffs’ alleged injury
in fact was sufficient to support a cause of action where
they “aver[red] that they use[d] the affected area and
are persons for whom the aesthetic and recreational
values of the area will be lessened by the challenged
activity.” Nat’l Wildlife Federation v Cleveland Cliffs
Iron Co, 471 Mich 608, 629; 684 NW2d 800 (2004)
(quotation marks and citations omitted).

Defendants also contend that plaintiffs cannot claim
a property right in lands that have been traditionally
flooded as a result of the Lake Tecon impoundment
above the discharge site. However, the only authority
defendants cite in support of this proposition does not

15 Turbidity is a measurement of cloudiness in the water caused by
suspended particles.
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address this specific point. See Burt v Munger, 314 Mich
659; 23 NW2d 117 (1946); Hyatt v Albro, 121 Mich 638;
80 NW 641 (1899). In any event, the proposed discharge
would have a qualitatively different effect on Kolke
Creek than any traditional flooding. Indeed, plaintiffs’
expert, Dr. Christopher Grobbel, testified that previous
flooding was a natural event of short-term duration,
whereas the proposed discharge would inundate the
area for a period of many years. Thus, defendants’
argument fails.

On cross-appeal, plaintiffs argue that the trial court
should have applied surface water law because the
proposed discharge does not originate on the DNR’s
land. We disagree. The characterization of water as a
watercourse or surface water governs a party’s right to
discharge water into a water system. Kernen v Home-
stead Dev Co, 232 Mich App 503, 511-512; 591 NW2d
369 (1998).1¢ Here, the corrective action plan calls for
the treated water to be discharged into the wetland
system that flows into Kolke Creek. The wetland sys-
tem and Kolke Creek originate solely on DNR property.
It is undisputed that Kolke Creek is classified as a
watercourse before flowing onto plaintiffs’ land. Thus,
regardless of whether the treated water is surface water
at the discharge point, it is no longer surface water by
the time it reaches plaintiff’s land because surface
waters “are lost by ... reaching some definite water-

6 The characterization of water as a watercourse entitles a riparian
owner to reasonable use of that watercourse, but does not permit the
riparian owner to pollute the water or to unreasonably increase the flow
to the extent that it floods another riparian owner’s property. Kernen
supra at 511-512. In contrast, the characterization of water as surface
water renders an increase in flow by the owner of an upper estate a
trespass because “the owner of a lower or servient estate must receive the
surface water from the upper or dominant estate in its natural flow.” Id.
at 512 (quotation marks and citation omitted).
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course or substantial body of water into which they
flow.” Id. at 511 n 7. Therefore, the trial court correctly
deemed surface water law inapplicable.

Plaintiffs argue, alternatively, that the trial court
erroneously applied the reasonable use balancing test.
However, this Court has determined that “under Michi-
gan’s riparian authorities, water disputes between ri-
parian proprietors are resolved by a reasonable use test
that balances competing water uses to determine
whether one riparian proprietor’s water use, which
interferes with another’s use, is unreasonable under
the circumstances.” Nestlé, supra at 58. “Under the
reasonable use doctrine, a riparian owner may make
any and all reasonable uses of the water, as long [as he
does] not unreasonably interfere with the other ripar-
ian owners’ opportunity for reasonable use.” Id. at 55
(quotation marks and citation omitted). Here, although
Merit Energy is not a riparian proprietor, its proposed
discharge specifically utilizes the rights granted by the
DNR’s easement. Since the rights the DNR granted by
easement are riparian, this dispute should be analyzed
under the law applicable to disputes between riparian
proprietors.

It is plaintiffs’ contention that the reasonable use
balancing test enunciated in Nestlé is inapplicable be-
cause Nestlé was a groundwater case. Although plain-
tiffs are correct that Nestlé applied the reasonable use
balancing test to a groundwater claim, the test is not
limited to groundwater cases. On the contrary, after
reviewing the origin and development of water law in
Michigan since the 19th century, id., citing Dumont v
Kellogg, 29 Mich 420, 422 (1874), Nestlé specifically
concluded, before addressing any groundwater claim,
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that “water disputes between riparian proprietors are
resolved by a reasonable use test,” Nestlé, supra at 58.

Plaintiffs note that Nestlé is distinguishable because
the groundwater at issue in Nestlé had a hydraulic
connection to the watercourse whereas Merit Energy’s
proposal to discharge treated water constitutes a use of
riparian rights to benefit nonriparian (i.e., Merit Ener-
gy’s) land. This contingency does not distinguish Nestlé,
but instead is a factor in Nestlé’s reasonable use bal-
ancing test. Id. at 72. Moreover, Nestlé relied on the
Restatement of Torts, 2d, in applying the reasonable
use balancing test to the groundwater dispute, id. at 71
n 46, citing 4 Restatement Torts, 2d, § 850A, p 220, and
the factors set forth in that Restatement section pertain
to the reasonable use of water generally—i.e., without
specific limitation to groundwater disputes. Further,
although Nestlé expressly adopted and applied the rea-
sonable use balancing test to a dispute between ground-
water and riparian users, Nestlé identified this test as
the one “first stated in Dumont[.]” Nestlé, supra at 68.
The Dumont test was not limited to groundwater cases.
Dumont, supra at 423-425. In light of this, it cannot be
said that Nestlé ignored the doctrine of stare decisis or
that its explanation of the reasonable use balancing test
constituted mere dictum. Consequently, we conclude
that because it was only the Nestlé Court’s application
of the reasonable use balancing test that pertained to a
groundwater dispute, its explanation and analysis of
the reasonable use balancing test is instructive here.!”
Therefore, the trial court correctly concluded that the
reasonable use balancing test applies.

17 Plaintiffs’ assertion that an “unreasonable use per se test” was
applicable also fails in light of the Nestlé Court’s treatment of that issue:
“[IIn the context of riparian rights, prior courts have determined that
uses that did not benefit the riparian land were unreasonable per se. . .
we believe that such a per se rule is incompatible with modern use of the
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Finally, we note Merit Energy’s contention that the
trial court failed to determine the volume of water to be
discharged under the reasonable use balancing test.
However, that finding would have been premature
given the trial court’s finding—albeit an erroneous
one—that the easement did not convey the right to
discharge. In any event, the arguments and evidence
presented at trial focused on whether the proposed
discharge was reasonable or whether reasonable alter-
natives existed, and the trial court determined the
reasonableness of the proposed discharge. In addition,
the trial court’s final order did not effectively overrule
the interim order’s enjoining of the proposed discharge
or conclusion that further evidence could be submitted
concerning a lower discharge amount, as the only
limiting language in the final order refers to the court’s
finding that the proposed discharge was unreasonable.

E. MEPA

Defendants’ principal argument under MEPA is that
the trial court erred by finding a prima facie violation of
MEPA because it failed to apply part 31 (the water
resources protection act) of the NREPA, MCL 324.3101
et seq., as a pollution control standard. We disagree.
“[W]e review de novo the proper application of MEPA.
But we will not overturn a trial court’s findings of fact
unless they are clearly erroneous.” Preserve the Dunes
11, supra at 259 (citations omitted).

To establish a prima facie violation of MEPA, a
plaintiff must show that “the defendant has or is likely
to pollute, impair, or destroy the air, water, or other
natural resources.” Nestlé, supra at 88, citing MCL

balancing test. Instead, we hold that the location of the use is but one of
the factors that should be considered in balancing the relative interests.”
Nestlé, supra at 72 n 49.
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324.1703(1) and Ray v Mason Co Drain Comm’r, 393
Mich 294, 309; 224 NW2d 883 (1975). “[1In determining
that a plaintiff has made out a prima facie MEPA
violation, the trial court may either (1) make detailed
and specific findings that the defendant’s conduct has
polluted, impaired, or destroyed, or is likely to pollute,
impair, or destroy, the air, water, or other natural
resources, or (2) find that the defendant has violated an
applicable pollution control standard.” Nestlé, supra at
89 (citations omitted; emphasis supplied). Once a prima
facie case is established, the burden shifts to the defen-
dant, who may rebut the prima facie case with evidence
to the contrary. Id.

As a preliminary matter, defendants argue that the
standards for determining a prima facie MEPA viola-
tion enunciated in Nestlé do not present “equally avail-
able methods” of inquiry. Rather, defendants contend
that a court may make detailed and specific factual
findings regarding a defendant’s conduct only if no
applicable pollution control standard exists or if an
existing pollution control standard is deficient. Al-
though a creative argument, we cannot square it with
the statute and caselaw.

MEPA does not contain specific standards or require-
ments concerning adverse environmental impact. Nem-
eth v Abonmarche Dev, Inc, 457 Mich 16, 30; 576 NW2d
641 (1998). It does, however, set forth how a case is to
proceed in the circuit court, starting off with the
plaintiff’s having to prove a prima facie case that the
defendant’s conduct has polluted or will likely pollute
natural resources:

When the plaintiff in the action has made a prima facie
showing that the conduct of the defendant has polluted,
impaired, or destroyed or is likely to pollute, impair, or
destroy the air, water, or other natural resources or the
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public trust in these resources, the defendant may rebut
the prima facie showing by the submission of evidence to
the contrary. The defendant may also show, by way of an
affirmative defense, that there is no feasible and prudent
alternative to defendant’s conduct and that his or her
conduct is consistent with the promotion of the public
health, safety, and welfare in light of the state’s paramount
concern for the protection of its natural resources from
pollution, impairment, or destruction. Except as to the
affirmative defense, the principles of burden of proof and
weight of the evidence generally applicable in civil actions
in the circuit courts apply to actions brought under this
part. [MCL 324.1703(1).]

Courts are to consider this statute for guidance in
crafting findings of fact, City of Jackson v Thompson-
McCully Co, LLC, 239 Mich App 482, 488; 608 NW2d
531 (2000), and the statute’s focus is entirely on the
defendant’s conduct relative to polluting, impairing, or
destroying natural resources. Consequently, and con-
trary to defendants’ argument, our courts have held
that there are two ways to prove a prima facie MEPA
case, one of which is proving that the defendant’s
conduct violated a pollution control standard. See
Nestlé, supra at 89; Preserve the Dunes I, supra at 517 n
5 (noting that the defendant’s opportunity to rebut a
prima facie case remains the same “whether that vio-
lation has been established independently or by refer-
ence to another statute’s pollution control standard”
[emphasis supplied]).

Defendant places great emphasis on MCL
324.1701(2), which provides:

In granting relief provided by subsection (1), if there is
a standard for pollution or for an antipollution device or
procedure, fixed by rule or otherwise, by the state or an
instrumentality, agency, or political subdivision of the
state, the court may:
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(a) Determine the validity, applicability, and reasonable-
ness of the standard.

(b) If a court finds a standard to be deficient, direct the
adoption of a standard approved and specified by the court.
[Emphasis supplied.]

The plain language of this section applies at the point
when a circuit court is “granting relief” as authorized
by subsection 1, and thus applies after a violation of
MEPA has been found. Black’s Law Dictionary (7th ed);
ADVO-Systems, Inc v Dep’t of Treasury, 186 Mich App
419, 424; 465 NW2d 349 (1990) (dictionaries are useful
tools for determining the common understanding of
undefined statutory terms). Through this section, the
Legislature has provided courts with the explicit au-
thority to fashion relief consistent with existing pollu-
tion control standards, or to adopt new standards if the
existing ones are found invalid, inapplicable, or unrea-
sonable.’ But the Legislature has created no require-
ment that a prima facie case must include a trial court
analysis and finding about any applicable pollution
control standard. Indeed, as already discussed, MCL
324.1703(1) contains no such requirement, and its
general provisions on standards of proof indicate other-
wise. See Nemeth, supra at 30 (observing that MEPA
creates an environmental common law that “does not
impose specific requirements or standards; instead, it
provides for de novo review in Michigan courts, allow-
ing those courts to determine any adverse environmen-
tal effect and to take appropriate measures”). Thus, the

8 Subsection 1, MCL 324.1701(1), allows a circuit court to grant
declaratory and equitable relief if the plaintiff proves that the defendant
has violated MEPA.

19 Without such a legislative grant of authority, a court disregarding
applicable statutory requirements would be acting outside the realm of
valid judicial authority. Miller v Riverwood Recreation Ctr, Inc, 215 Mich
App 561, 563; 546 NW2d 684 (1996).



2009] ANGLERS OF AUSABLE V DEQ 141

only determinative statutory requirement in evaluating
a prima facie MEPA violation “is whether the defen-
dant’s conduct will, in fact, pollute, impair, or destroy a
natural resource.” Preserve the Dunes I, supra at 517 n
5.

And that is where defendants misconstrue the vary-
ing statements about pollution control standards in
Nemeth and its progeny. Determining whether a statute
contains a pollution control standard is relevant when
the plaintiff has alleged, as a way to prove a prima facie
case, that the defendant’s conduct has, or will, violate a
statute or regulation. At that point the court must
decide if the statute contains a pollution control stan-
dard, for if it does, the defendant’s violation of the
statute, by itself, can be used to satisfy the prima facie
case standard. Nemeth, supra at 36; Nestlé, supra at 89.
If the statute does not contain a pollution control
standard, as the trial court concluded in this case, then
a violation of the statute cannot alone establish a prima
facie case. Id. at 94. Hence, Nemeth does not require a
trial court to determine whether statutes cited by
defendants contain pollution control standards, as
Nemeth and the other decisions addressed the need to
decide if the statutes allegedly violated contained pol-
lution control standards in order to avoid using the
violations as lone support for prima facie cases.

Here, plaintiffs attempted to prove a prima facie case
with factual proof that defendants’ discharge of treated
water into Kolke Creek will likely pollute, impair or
destroy natural resources in violation of parts 31, 301,
and 303 of MEPA. As required by caselaw, see Nemeth,
supra at 35, the trial court determined that parts 301
and 303 did not contain pollution control standards, but
nonetheless properly utilized them, in part, in deciding
whether defendants violated MEPA. See Nestlé, supra
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at 92 n 69. The trial court made detailed findings of fact
in determining that defendants’ rate of discharging
treated water would likely pollute or impair the natural
resource at issue, and that defendants therefore vio-
lated MEPA. That process is all that is required by
statute, MCL 324.1703(1), and caselaw. Nemeth, supra
at 36-37; Ray, supra at 309-310; Nestlé, supra at 88-89.20

Defendants argue, in the alternative, that the trial
court substantively erred by relying on the Portage
factors and using parts 301 and 303 as pollution control
standards in finding a prima facie MEPA violation. This
is incorrect. For starters, while the Portage factors are
case specific, Nemeth, supra at 35, the trial court did not
exclusively rely on them in its analysis. On the contrary,
the court also examined parts 301 and 303, which the
court acknowledged did not contain pollution control
standards, as well as relied on its own findings under
the common-law reasonable use factors in finding a
prima facie violation. This is an appropriate use of both
the Portage factors and parts 301 and 303. Nestlé, supra
at 92 n 69, 97. Indeed, the court ultimately concluded
that a review of all the factors “weigh[s] in favor of
plaintiffs” and that it was “[flor this reason ... that
plaintiffs have established a prima facie MEPA viola-
tion.” Therefore, defendants’ contention fails.

Finally, we disagree with defendants’ assertion that
the trial court failed to articulate a pollution control
standard. “[T]he MEPA specifically authorizes a court
to determine the validity, reasonableness, and applica-

20 That the trial court did not explicitly discuss why part 31 of the
NREPA and part 4 of the regulations did not contain pollution control
standards is insignificant because the caselaw requires only that the
court utilize an “appropriate standard” when deciding the case and
fashioning relief, and that standard can be, as in this case, the detailed
findings and conclusions made by the court. Nemeth, supra at 35; Ray,
supra at 309.
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bility of any standard for pollution or pollution control
and to specify a new or different pollution control
standard if the agency’s standard falls short of the
substantive requirements of MEPA.” Nemeth, supra at
30 (quotation marks, citation, and emphasis omitted).
Here, the court made detailed and specific findings that
the proposed discharge would: significantly affect wild-
life; cause increased flooding, sedimentation, phospho-
rus levels, chloride levels, and erosion; and severely
affect the water quality of the system. Although the
court failed to use the words “pollution control stan-
dard” in making its findings, we do not find this flaw
fatal. First of all, since the court found no pollution
control standard, it did not need to create a new one.
Second, even statutes that articulate pollution control
standards need not contain the words “pollution control
standard” to be considered as containing pollution
control standards. Rather, determinative of whether
statutes contain pollution control standards is whether
“the purposes are to protect natural resources or to
prevent pollution and environmental degradation . . . .”
Nestlé, supra at 92 In this case, it is clear that the
purpose of the trial court’s findings and conclusion that
Merit Energy’s specific discharge proposal violated
MEPA was to protect natural resources and prevent
environmental degradation. In other words, the court
sufficiently articulated a pollution control standard by
holding that the discharge of 700 gallons a minute of
treated water into Kolke Creek would likely pollute and
impair that watershed system.

Before moving on, however, we again note that the
trial court’s interim order allows Merit Energy to
return to court with a different proposal, presumably
one providing for a discharge of less than the 700
gallons a minute that the court found violated MEPA.
The trial court will then have another opportunity to
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either make detailed findings of fact, or perhaps explic-
itly create a new standard that sets a limit, if any,
regarding the amount of treated water that can lawfully
be discharged into Kolke Creek.2!

F. EVIDENTIARY CLAIMS

This brings us to defendants’ assertion that the trial
court committed numerous evidentiary errors. Specifi-
cally, defendants argue that the trial court erred by
finding that the proposed discharge would likely pollute,
impair, or destroy natural resources because its decision
was based on the following inadmissible evidence: (1)
article abstracts admitted as exhibit 83 and the testimony
of plaintiff’s expert, Dr. Mark Luttenton based on this
exhibit and (2) graphs admitted as exhibits 67 and 135 and
the stage discharge analysis of plaintiff’s expert, David
Hyndman, based on these exhibits. Also, defendants as-
sert that the court improperly excluded defense exhibits
and defense expert testimony.

This Court reviews a trial court’s decision to admit
evidence for an abuse of discretion. Craig v Oakwood
Hosp, 471 Mich 67, 76; 684 NW2d 296 (2004). “How-
ever, when the trial court’s decision to admit evidence
involves a preliminary question of law, the issue is
reviewed de novo, and admitting evidence that is inad-
missible as a matter of law constitutes an abuse of
discretion.” Barnett v Hidalgo, 478 Mich 151, 159; 732
NW2d 472 (2007). A trial court abuses its discretion
when its decision is outside the range of reasonable and
principled outcomes. Maldonado v Ford Motor Co, 476
Mich 372, 388; 719 NW2d 809 (2006). We hold that the
trial court did not abuse its discretion in its evidentiary
rulings or, if it did so, it was harmless error.

21 Neither party has cited a statute or regulation that places any limit
on the amount of discharge, if any, that is permitted in this situation.
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i. EXHIBIT 83 AND EXPERT ANALYSIS

Exhibit 83 consisted of article abstracts pertaining to
the effects of chlorides on water systems. Defendants
maintain that this evidence was inadmissible hearsay.
Defendants are correct, as the article abstracts are
out-of-court statements offered for their truth and do
not fall within an established hearsay exception. MRE
801(c); Merrow v Bofferding, 458 Mich 617, 626; 581
NW2d 696 (1998). However, we conclude that any error
was harmless as there is no indication that the court
relied on these abstracts in making its decision.2?

Further, the inadmissibility of exhibit 83 did not
preclude Luttenton’s testimony concerning the ef-
fects of chlorides on aquatic invertebrates. Under
MRE 703, the “facts or data in the particular case
upon which an expert bases an opinion or inference
shall be in evidence.” Therefore, a party must show
that the “facts or data” upon which an expert relies is
admissible before an expert may render an opinion.
People v Yost, 278 Mich App 341, 362-363; 749 NW2d
753 (2008). This presumes, however, that the “facts
or data” refer to the facts of the case that would
support the expert’s opinion and do not include
information or documentation pertaining to the ex-
pert’s education concerning the topic.

Arguably, the abstracts upon which Luttenton relied
pertained to his education on the introduction of chlo-
rides into water systems and their effect on aquatic
invertebrates. In contrast, the facts that support Lut-
tenton’s opinion are the data concerning the actual
chlorides the proposed discharge would add to Kolke

22 While plaintiffs argue that the abstracts were admissible under MRE
707, that rule pertains to the admissibility of statements in reliable
treatises for impeachment purposes on cross-examination and is there-
fore not applicable here.
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Creek and Lynn Lake. Exhibit 83 did not contain that
data, which defendants do not challenge. Thus, Lutten-
ton’s opinion on this matter was properly admitted. In
any event, if the evidence was improperly admitted, any
error would be harmless as the court’s consideration of
the effects on aquatic invertebrates was but one of
many negative effects supporting the injunction.

ii. EXHIBITS 67 AND 135 AND EXPERT ANALYSIS

Hyndman testified that the proposed discharge
would increase the water level and flow in Lynn Lake
and Kolke Creek. This stage discharge analysis was
based on water flow measurements made by Hyndman,
Grobbel, and Robert Workman. The court admitted
these measurements as exhibits 67 and 135.

Defendants challenge the admission of these exhibits
on the ground that they were based on unreliable data.
“['TThe trial court’s role as gatekeeper does not require
it to search for absolute truth, to admit only uncon-
tested evidence, or to resolve genuine scientific dis-
putes.” Chapin v A & L Parts, Inc, 274 Mich App 122,
127; 732 NW2d 578 (2007) (DAVIS, J.). Rather, the focus
of the inquiry is whether the expert based his conclu-
sions on a sound foundation. Id. at 139.

With respect to this inquiry, MRE 702 provides:

If the court determines that scientific, technical, or
other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a
witness qualified as an expert by knowledge, skill, experi-
ence, training, or education may testify thereto in the form
of an opinion or otherwise if (1) the testimony is based on
sufficient facts or data, (2) the testimony is the product of
reliable principles and methods, and (3) the witness has
applied the principles and methods reliably to the facts of
the case.
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Regarding exhibit 67, defendants assert that the data
were unreliable because, with the exception of one flow
measurement, Hyndman relied on Grobbel’s measure-
ments even though Hyndman claimed his measurement
procedure was more reliable than Grobbel’s and be-
cause Hyndman’s and Grobbel’s measurements were
taken inside culverts. We agree with the trial court and
hold that the trial court correctly ruled that defendants’
stated objections to the procedures employed by Hynd-
man go more to the weight of his testimony than to the
reliability, and thus admissibility, of his testimony. Sur-
man v Surman, 277 Mich App 287, 309-310; 745 NW2d
802 (2007).

We also reject defendants’ arguments for two addi-
tional reasons. First, while Hyndman claimed that
Grobbel used a different measurement procedure, he
did not assert that his was more reliable, and defen-
dants fail to explain how the use of different procedures
affected the reliability of the measurements. Mudge v
Macomb Co, 458 Mich 87, 105; 580 NW2d 845 (1998).
Second, both Hyndman and Grobbel asserted that the
ideal locations for measurements in this system were on
the upstream side of culverts. Thus, the stage discharge
analysis was not based on unreliable data.

Concerning exhibit 135, defendants point out that
Hyndman simply fashioned this exhibit by adding and
removing data points from exhibit 67. However, Hynd-
man explained that he only removed one data point,
which was an “outlier,” i.e., a data point that was not
representative of the relationship depicted in the ex-
hibit. Additionally, disagreement between Grobbel and

2 Defendants also challenge Hyndman’s failure to apply a standard
deviation analysis. However, Hyndman explained that this approach was
not proper in evaluating the measurements at issue. Thus, the trial court
had discretion to accept or reject Hyndman’s evaluation.
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Susan Baker, a defense expert, is relevant to the cred-
ibility and weight of each witness’s testimony, the
determination of which is within the province of the
trial court. Ellsworth v Hotel Corp of America, 236 Mich
App 185, 194; 600 NW2d 129 (1999). Apparently, the
court gave more weight to Hyndman’s stage discharge
analysis, and that was not an abuse of discretion. And
any error was harmless since Hyndman’s conclusion
and the court’s ruling were not solely based on the stage
discharge analysis, but focused on additional factors
that included the effect of the proposed discharge on
wildlife and water quality. People v Rodriquez (On
Remand), 216 Mich App 329, 332; 549 NW2d 359 (1996)
(“The erroneous admission of evidence is harmless if it
did not prejudice the defendant.”).?*

iii. EXCLUSION OF DEFENSE EXHIBITS AND EXPERT TESTIMONY

Defendants’ last evidentiary argument is that the
trial court erroneously excluded portions of Baker’s
testimony and exhibits supporting that testimony, as
well as portions of Workman’s surrebuttal testimony.

With respect to Baker, the court excluded a portion of
exhibit XX, a North Carolina storm manual, exhibit EE,
which consisted of Baker’s drawings illustrating the
evolutionary stages of the Kolke Creek system, and
Baker’s related testimony. These exclusions were not
improper. First, the only portion of exhibit XX excluded
was the portion that Baker admitted she did not use in
her analysis. Thus, that evidence was not relevant and

24 Defendants also contend there was inadequate time to prepare for
the introduction of these exhibits since they were not disclosed until the
day before trial. However, given that defendants did not begin their
case-in-chief until two weeks after exhibit 67 was entered and given that
exhibit 135 was entered as rebuttal testimony and applied the same
discharge analysis as exhibit 67, we conclude that there was no prejudice.
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was therefore inadmissible. MRE 402; Woodard v
Custer, 476 Mich 545, 569; 719 NW2d 842 (2006).
Second, concerning exhibit EE, even if a proper foun-
dation were laid, Baker’s analysis of this exhibit con-
cerning whether the system was no longer in an eroding
state was not dispositive with regard to Baker’s ulti-
mate conclusion that the proposed discharge would not
cause erosion. Indeed, Baker considered the effects of
vegetation, beaver dams, shear stress, tractive force,
and permissible velocity in reaching this conclusion.
Thus, any error in excluding exhibit EE and testimony
pertaining to that exhibit did not prejudice defendants
and was therefore harmless.?

Regarding Workman, defendants assert that the
court improperly precluded Workman’s surrebuttal tes-
timony concerning analysis of Grobbel’s flow measure-
ments incorporated into exhibit 135. However, it does
not appear that Workman was qualified to render such
an opinion, given that his expertise was in aquatic
biology and his analysis of the flow measurements
pertained to aquatic wildlife and habitat rather than
hydrology or hydrogeology, for which Workman was
offering surrebuttal testimony. Indeed, under MRE 702,
an expert must be qualified “by knowledge, skill, expe-
rience, training, or education” before rendering an
opinion. Craig, supra at 78. In light of this, the trial
court did not abuse its discretion by precluding Work-
man’s testimony on this issue.

G. EXPERT FEES AND COSTS

Merit Energy challenges the trial court’s award pur-
suant to the RJA and, alternatively, MEPA for “other

25 We note that, contrary to defendants’ assertion, the record reveals
that the trial court admitted exhibit TT in its entirety.
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costs,” as well as transcript costs under “Category D%
and the transcript cost of James Janiczek.?” Merit
Energy is correct in part. “[T]he award of taxable costs
to the prevailing party is within the trial court’s discre-
tion.” Allard v State Farm Ins Co, 271 Mich App 394,
403; 722 NW2d 268 (2006). “However, what constitutes
costs is governed by statute, and questions of statutory
construction are reviewed de novo.” Nestlé, supra at
106 (citations omitted).

The RJA provides the statutory authority for awards
of costs and fees. J C Bldg Corp Il v Parkhurst Homes,
Inc, 217 Mich App 421, 429; 552 NW2d 466 (1996).
“Under MCL 600.2405(2) [of the RJA], ‘costs’ include
matters specially made taxable elsewhere in the stat-
utes or court rules.” Nestlé, supra at 107. Accordingly,
plaintiffs sought costs under MCL 600.2164 (regarding
recovery of costs for experts) and MCL 324.1703(3).

i. COSTS AND FEES UNDER THE RJA

Merit Energy initially challenges the trial court’s
award of “other costs” under the RJA. However, plain-
tiffs concede that costs and fees awarded under the
“other costs” category are only recoverable under
MEPA through the RJA catch-all provision, MCL
600.2405(2).

2 Fach charge in plaintiffs’ expert invoices is itemized under one of
four categories: “Category T” for “Trial Matters,” referring to work done
in preparation for trial testimony; “Category D” for “Deposition Mat-
ters,” referring to time spent preparing for and attending depositions;
“Category C” for “Consultations,” referring to work involving meetings
with plaintiffs’ attorneys regarding strategy; and “Category NL” for “Non
Lawsuit” matters, referring to work done on matters before the lawsuit
was filed or work done in review of matters not pertaining to the lawsuit.

2T The DEQ also challenged the award of certain costs and fees.
However, its dismissal from this matter renders those challenges moot.
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Next, Merit Energy correctly argues that MCL
600.2543(2) and 600.2549 of the RJA do not permit
taxation of transcript costs. At the outset, we note that
except for Janiczek’s transcript, for which the court
expressly awarded costs under the RJA, transcript costs
fall under plaintiffs’ “other costs” category. However,
the RJA did not support an award for any transcript
costs. Indeed, plaintiffs did not acquire transcripts for
the purpose of moving for a new trial or for appeal as
required by MCL 600.2543(2) (pertaining to recovery
for trial transcripts costs). Similarly, plaintiffs did not
file with the trial court clerk any deposition transcript
that was read into evidence, as required by MCL
600.2549. Morrison v East Lansing, 255 Mich App 505,
522; 660 NW2d 395 (2003). Consequently, the RJA did
not permit an award for any transcript costs, including
Janiczek’s.

Although Merit Energy also challenges the award for
“Category D” costs and fees on this same statutory
basis, “Category D” contains no deposition transcript
expense; rather, it “refers to any [expert’s] work in
preparation for any deposition and ... attendance at
any deposition.” Thus, MCL 600.2549 is inapplicable to
the review of the costs awarded for “Category D”
expenses.?

ii. “OTHER COSTS” UNDER MEPA

Merit Energy’s final contention is that MEPA did not
support an award for plaintiffs’ “other costs.” Although
subsection 1703(3) of MEPA contains a rather open-
ended cost provision stating: “Costs may be apportioned

28 The DEQ raised additional arguments challenging the propriety of
awards for “Category D” and “Category T” costs and fees, but since the
DEQ should have been dismissed from this case, we decline to address
them. See MCR 7.302(G)(4).
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to the parties if the interests of justice require[,]” this
Court has held that because “the statutory authority
for costs is found at MCL 600.2401 et seq.l,] ... the
costs allowed under MEPA are the same as the costs
allowed under the Revised Judicature Act.” Nestlé,
supra at 108. Thus, plaintiffs’ attempt to distinguish
“taxable costs” under the RJA from “costs” under
MEPA is nothing more than a distinction without a
difference. Consequently, the trial court erred by
awarding transcript costs included in the “other costs”
category as those costs were not proper under the RJA.

Additionally, we hold that the trial court erred by
awarding the remainder of the “other costs” category
—including expenses for copy costs, fax costs, postage,
UPS overnight delivery, travel expenses, filing fees,
transcripts, Westlaw research, and miscellaneous trial
supplies—because these costs amount to no more than
attorney fees, which are not awardable under MEPA.
Nemeth, supra at 44. While plaintiffs assert that these
costs represent expenses broader than attorney fees,
this argument fails to take into account that attorney
fees encompass more than just “work performed per-
sonally by members of the bar.” Allard, supra at 404
(quotation marks and citation omitted). Rather,

[tThe rule allowing an award of attorney fees has tradition-
ally anticipated the allowance of a fee sufficient to cover the
office overhead of an attorney together with a reasonable
profit. The inclusion of . . . the expenses incurred|] reflects
the traditional understanding that attorney fees should be
sufficient to recoup at least a portion of overhead costs.
Fixed overhead costs include such items as employee
wages, rent, equipment rental, and so forth. Thus, until a
statute or a court rule specifies otherwise, the attorney fees
must take into account the work not only of attorneys, but
also of secretaries, messengers, paralegals, and others
whose labor contributes to the work product for which an
attorney bills a client, and it must also take account of
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other expenses and profit. [Id. at 404-405 (some emphasis
in original omitted; quotation marks and citations omit-
ted).]

Here, the additional costs categorized as “other
costs” (with the exception of the transcript costs) con-
stitute nothing more than office overhead and other
expenses related to the general practice of law. Thus,
these “other costs” are best described as attorney fees,
for which MEPA does not expressly provide compensa-
tion. In light of this, the trial court abused its discretion
by awarding “other costs” under MEPA.

H. CONCLUSION

We reverse the trial court’s June 25, 2007, opinion
and final order insofar as it holds that the DEQ’s
easement failed to convey riparian rights to Merit
Energy, and we hold that the DEQ should have been
dismissed from this case. In all other respects we affirm
that order. In addition, we reverse the trial court’s order
awarding costs and fees insofar as it pertains to the
DEQ and to the extent that it awards costs for (1)
Janiczek’s transcript under the RJA and (2) “other
costs” under MEPA. In all other respects, we affirm
that order. No taxable costs pursuant to MCR 7.219, a
question of public policy involved.
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TRUCKOR v ERIE TOWNSHIP

Docket No. 279475. Submitted November 5, 2008, at Detroit. Decided
March 31, 2009, at 9:15 a.m.

Jeffrey A. Truckor and Alcatraz Industries, Inc., brought an action in
the Monroe Circuit Court against Erie Township and several town-
ship officials, challenging a township zoning ordinance that regulated
the operation of adult entertainment businesses. Alcatraz operated
an adult entertainment business on land owned by Truckor and
planned to move it to another parcel of land that Truckor owned, but
was unable to do so because the business would not be 1,200 feet from
any residential use, as required by the ordinance. The court, Michael
W. LaBeau, J., granted the defendants’ motion for summary disposi-
tion, ruling that the ordinance did not violate the plaintiffs’ right to
free speech because it did not unreasonably limit alternative channels
of communication. The plaintiffs appealed.

The Court of Appeals held:

1. The ordinance does not violate the plaintiffs’ First Amend-
ment rights. A community cannot effectively preclude by zoning the
operation of legal businesses. Content-neutral time, place, and man-
ner regulations, however, are acceptable as long as they are designed
to serve a substantial governmental interest and do not unreasonably
limit alternative avenues of communication. In this case, the plain-
tiffs are already exercising their First Amendment rights by operat-
ing an existing adult entertainment business that is grandfathered
under the ordinance. It is proper to include grandfathered sites when
analyzing reasonable alternative avenues of communication. A gov-
ernment does not violate the First Amendment when it allows the
protected speech to occur, even if not in the desired locale.

2. The ordinance does not allow unbridled discretion in the
handling of an application for a special use permit to operate an
adult entertainment business. The ordinance sets out a detailed
procedure that the township’s planning commission and the
township board must follow when they receive and rule on a
special use application, as well as nine standards the applicant
must meet to avoid denial. The ordinance also provides specific
time frames for the application process, including time frames
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applicable when a public hearing is required. Thus, the ordinance
does not constitute an unlawful prior restraint on speech.

3. The trial court did not err by dismissing the plaintiffs’
additional claims, such as interference with business relationships
and conspiracy. All the claims in the plaintiffs’ complaint derived
from the alleged unconstitutionality of the ordinance.

Affirmed.

GLEICHER, PdJ., dissenting, would hold that the ordinance vio-
lates the First Amendment because it fails to provide adult
entertainment businesses with adequate alternative avenues of
expression. As the majority acknowledges, under the ordinance’s
footage restrictions, there is no place for a new adult entertain-
ment business to locate within the zoning district that the ordi-
nance requires. Thus, the ordinance effectively denies any adult
entertainment business the opportunity to locate within the
township and prevents the plaintiffs from relocating their busi-
ness. An ordinance that permits only one grandfathered business
and prohibits its relocation does not leave open ample alternative
avenues of communication. The First Amendment does not man-
date that a community host or leave available any specific mini-
mum number of sites for adult entertainment venues, but it does
require that interested parties have a reasonable opportunity to
disseminate this form of constitutionally protected expression.

CONSTITUTIONAL LAW — FIRST AMENDMENT — FREE SPEECH — ADULT ENTERTAIN-
MENT — ZONING — ALTERNATIVE AVENUES OF COMMUNICATING PROTECTED
SPEECH — GRANDFATHERING UNDER ZONING ORDINANCES.

Content-neutral time, place, and manner zoning regulations of pro-
tected speech such as nonobscene erotic entertainment are accept-
able under the First Amendment as long as they are designed to serve
a substantial governmental interest and do not unreasonably limit
alternative avenues of communication; in determining the availabil-
ity of reasonable alternative avenues of communication, a court may
consider the existence of currently operating adult entertainment
businesses grandfathered under the ordinance.

Patrick R. Millican for Jeffrey A. Truckor and Alcatraz
Industries, Inc.

Lucas Law PC (by Frederick Lucas) for Erie Town-
ship and others.

Lennard, Graham & Goldsmith, PL.C. (by Phillip D.
Goldsmith), for W. Thomas Graham.
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Before: GLEICHER, PdJ., and K. F. KELLY and MURRAY,
Jd.

MURRAY, J. Erie Township, located in the southwest
corner of Monroe County, adopted an ordinance that
allows for the operation of adult entertainment estab-
lishments, but only in the C-2 zoning district, and then
only if certain footage requirements are met. Plaintiffs,
the owner of land (Jeffrey A. Truckor) and the entity
operating an adult entertainment establishment on
that land (Alcatraz Industries, Inc.), appeal by right the
trial court’s order granting defendants’’ motion for
summary disposition, denying plaintiffs’ motion for
summary disposition and motion for declaratory judg-
ment, and dismissing the case. The discrete constitu-
tional questions presented are whether the township’s
regulations “unreasonably limit alternative avenues of
communication,” City of Renton v Playtime Theatres,
Inc, 475 US 41, 47; 106 S Ct 925; 89 L. Ed 2d 29 (1986),
or constitute a prior restraint on plaintiffs’ speech. We
hold that (1) the township has not suppressed plaintiffs’
“speech,” (2) the ordinance otherwise does not unrea-
sonably limit alternative means of communication, and
(3) the ordinance does not constitute an unlawful prior
restraint. We therefore affirm the trial court’s order.

I. FACTS AND PROCEEDINGS

Plaintiff Truckor owns a parcel of land on Telegraph
Road in Erie Township, on which he operated an adult
entertainment business featuring topless dancing from
1992 to 2000. In 2000, Truckor transferred to plaintiff

! The individual defendants are involved in the Erie Township govern-
ment, holding positions such as township trustee, township planning
commission member, township supervisor, township clerk, township
treasurer, and township attorney.
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Alcatraz his permits to operate the adult entertainment
business. From 2000 through the present, Alcatraz has
been operating the adult entertainment business on the
Telegraph Road property, which Truckor still owns. In
2003, the township enacted an adult entertainment
ordinance, which provides that any adult entertain-
ment establishment must obtain a special use permit,
be located on property zoned C-2, and be at least 1,200
feet away from, inter alia, any residential district or
residential use.

In particular, § 11.02 allows for the operation of adult
entertainment businesses, with subsection A contain-
ing the footage requirements and subsection B contain-
ing “special performance standards” for signage, light-
ing, hours of operation, and other particulars.
Additionally, under § 5.06 an applicant for a special land
use permit—which adult businesses must obtain—must
also satisfy the following nine criteria in order to obtain
the permit:

1. The project will be harmonious with and in accor-
dance with the Land Use Plan of the Township.

2. The project will be harmonious with and in accor-
dance with the general intent and purposes of this Ordi-
nance.

3. The project will be designed, constructed, operated
and maintained so as to be harmonious and appropriate in
appearance with the existing or intended character of the
general vicinity and that such a use will not change the
essential character of the area in which it is proposed. In
determining whether this requirement has been met, con-
sideration shall be given to:

a. The bulk, placement, and materials of construction of
proposed structures.

b. Pedestrian and vehicular circulation.

c. The location of vehicular use or parking areas.
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4. The project will not be hazardous to any person or
property, or detrimental or disturbing to the public welfare
or to existing or reasonably anticipated future uses in the
same general vicinity.

5. The project will be served adequately by essential
public facilities and services, such as highways, streets,
police, fire protection, drainage structures, refuse disposal,
water and sewage facilities and schools, and minimize the
impact of traffic generated by the proposed development on
adjacent properties.

6. The project will not involve uses, activities, pro-
cesses, materials and equipment or conditions of operation
that will be detrimental to any person, property or general
welfare by reason of excessive production of traffic, noise,
smoke, fumes, glare or odors.

7. The project will not create excessive additional re-
quirements at public cost for public facilities and services.

8. The project shall be in compliance with the site plan
approval standards of Section 4.05.

9. The project shall be in compliance with all applicable
site development requirements of Article 11 (Standards for
Specific Special Land Uses).

Although there are no specific timetables within
Article 11 for a decision by the township, under Article
3 of the ordinance, which is the article addressing
general administration and enforcement of the ordi-
nance, “all approvals applied for under the Ordinance
shall be acted upon in a timely manner.” Specifically, a
designated approving body must decide any application
no more than 90 days from when the application is
deemed complete. Art 3, § 3.08(A)(2). If a public hearing
is necessary, it must be held within 60 days of a
completed application, and 90 days after the hearing.
Art 3, § 3.08(A)(3). Article 11 of the ordinance states
that decisions “shall” be made and the planning com-
mission must state its reasons in writing for recom-
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mending approval or denial of an application, with
reference to the standards within § 5.06. An appeal
from the township board is to the circuit court, but
there is no provision within the ordinance to allow an
establishment to operate while the administrative and
judicial process is underway.

In 2005, Truckor purchased a parcel of property
zoned C-2 on Victory Road in the township, the prop-
erty to which Alcatraz planned to move the Telegraph
Road adult entertainment business.? The township,
however, would not allow plaintiffs to construct an
adult entertainment business on the Victory Road prop-
erty because the property was not at least 1,200 feet
from a residential area. Indeed, the township has con-
ceded that because of the footage requirements, there is
no current possibility for a new establishment to locate
within the C-2 district.

According to plaintiffs, after being informed of this
restriction, defendant Paul Mikels, the township supervi-
sor, informed Truckor that he should not apply for a
variance on the Victory Road property because it would be
denied for lack of hardship. Mikels suggested that Truckor
seek an amendment to the zoning ordinance. Thus, on
August 29, 2005, Truckor filed a petition to amend the
zoning ordinance to change the 1,200-foot restriction to
750 feet, which he believed would enable him to construct
the adult entertainment business, provided that he obtain
a special use permit as required by the ordinance. The
Erie Township Planning Commission held a public hear-
ing on the petition on October 6, 2005.

2 The record is not entirely clear as to whether plaintiffs want to move
the current establishment or desire to operate a second adult entertain-
ment business on Victory Road. At oral argument before this Court,
however, plaintiffs’ counsel represented to the Court that plaintiffs
wanted to relocate the current business to the Victory Road location.
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On November 28, 2005, before the township reached
a decision on Truckor’s petition, plaintiffs filed a nine-
count complaint against defendants. The crux of plain-
tiffs’ complaint was that the ordinance violated their
right to free speech by removing all channels of com-
munication for adult entertainment businesses and by
acting as a prior restraint on free speech. The complaint
also contained several tort claims that were based on
the invalidity of the ordinance and defendants’ acts
under the ordinance.

After defendants first moved for summary disposi-
tion, the trial court entered an order staying the pro-
ceedings for 90 days to allow the township to complete
the decision-making process on Truckor’s petition to
amend the ordinance and to allow Truckor to apply for
a variance. Thereafter, the Erie Township Board of
Trustees denied Truckor’s petition for an amendment,
and the Erie Township Zoning Board of Appeals denied
his application for a variance.

The trial court subsequently granted defendants’ mo-
tion for summary disposition, holding that the ordinance
did not violate plaintiffs’ right to freedom of speech as
guaranteed by the First Amendment to the United States
Constitution. Relevant to the issues on appeal, the trial
court ruled that the ordinance did not unreasonably limit
alternative avenues of communication:

So the—the—the only significant issue here is whether
the township has provided a reasonable alternative avenue
for an adult entertainment business.

The Court finds that the township is—has adequately
demonstrated that there is an alternative for this expression
since the plaintiffs are currently engaged in running an adult
entertainment business in Erie Township, because there is in
fact other land in the township in which this sort of business
could at least potentially be limited—or be—be built. How-
ever, 'm—that secondary portion is not necessary for this
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Court ruling. Therefore, I find that they are not entitled—
plaintiffs are not entitled to—to declaratory judgment or
summary disposition as to a matter of law as to Counts I
through IV, but that the defendants are.

Plaintiffs’ complaint was subsequently dismissed, and
this appeal followed.

II. ANALYSIS

Plaintiffs first argue that the trial court erred in
ruling that the adult entertainment ordinance was
constitutional, asserting that the ordinance instead
violates their right to freedom of speech as guaranteed
by the First Amendment to the United States Consti-
tution. Specifically, plaintiffs argue that the ordinance
does not leave open alternative avenues of communica-
tion and is a prior restraint on their speech.

This Court reviews de novo the trial court’s decision
on a motion for summary disposition. Washington v
Sinai Hosp of Greater Detroit, 478 Mich 412, 417; 733
NW2d 755 (2007). When deciding a motion for sum-
mary disposition pursuant to MCR 2.116(C)(10), a court
must consider the pleadings, affidavits, depositions,
admissions, and other documentary evidence submitted
in the light most favorable to the nonmoving party.
Corley v Detroit Bd of Ed, 470 Mich 274, 278; 681 NW2d
342 (2004). A motion brought pursuant to MCR
2.116(C)(10) should be granted when there is no genu-
ine issue of material fact and the moving party is
entitled to judgment as a matter of law. Miller v Purcell,
246 Mich App 244, 246; 631 NW2d 760 (2001).

A. SUPPRESSION OF SPEECH

All ordinances are presumed to be constitutional and
are construed to be so unless their unconstitutionality
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is clearly apparent. Shepherd Montessori Ctr Milan v Ann
Arbor Charter Twp, 259 Mich App 315, 341-342; 675
NW2d 271 (2003). The foundation for this presumption is
our recognition that elected officials generally act in a
constitutional manner when regulating within their par-
ticular sphere of government. Maynard v Bd of Canvass-
ers of the Kent Co First Representative Dist, 84 Mich 228,
256; 47 NW 756 (1890) (CAHILL, J., dissenting). The party
challenging the ordinance has the burden of rebutting the
presumption that the ordinance is constitutional. STC,
Inc v Dep’t of Treasury, 257 Mich App 528, 539; 669
NW2d 594 (2003).

Our duty in this case is not to determine whether the
activity that occurs inside Alcatraz’s place of business is
entitled to First Amendment? protection, as that issue
—whether correct or not—has been decided long ago.
See Joit, Inc v Clinton Charter Twp, 224 Mich App 513,

3 The First Amendment to the United States Constitution provides as
follows:

Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof; or abridging the
freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a
redress of grievances.

The “free speech” clause of the Michigan Constitution of 1963 is
contained in art 1, § 5, and provides:

Every person may freely speak, write, express and publish his
views on all subjects, being responsible for the abuse of such right;
and no law shall be enacted to restrain or abridge the liberty of
speech or of the press.

The Michigan and United States constitutions’ free speech clauses
“are coterminous.” In re Contempt of Dudzinski, 257 Mich App 96, 100;
667 NW2d 68 (2003). Thus, both the United States Supreme Court and
our Court have recognized that nude dancing is not inherently expressive
conduct and falls only “within the outer ambit of the First Amendment’s
protection.” City of Erie v Pap’s A M, 529 US 277, 289; 120 S Ct 1382; 146
L Ed 2d 265 (2000) (opinion by O’Connor, dJ.). Accord Jott, Inc v Clinton
Charter Twp, 224 Mich App 513, 526; 569 NW2d 841 (1997).
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526; 569 NW2d 841 (1997), citing Barnes v Glen The-
atre, Inc, 501 US 560, 565-566; 111 S Ct 2456; 115 L Ed
2d 504 (1991), where it was noted that “[nJonobscene,
erotic entertainment, such as topless dancing, is a form
of protected expression under the First Amendment,
but enjoys less protection than other forms of First
Amendment expression, such as political speech.” Ad-
ditionally, “[t]he use of zoning and licensing ordinances
to regulate exhibitions of ‘adult entertainment’ is
widely recognized.” Jott, supra at 526.

An ordinance that does not suppress protected forms
of sexual expression, but which is designed to combat
the undesirable secondary effects of businesses that
purvey such activity, is to be reviewed under the stan-
dards applicable to content-neutral time, place, and
manner regulations. Renton, supra at 49. “ ‘[Clontent-
neutral’ time, place, and manner regulations are accept-
able so long as they are designed to serve a substantial
governmental interest and do not unreasonably limit
alternative avenues of communication.” Id. at 47. See,
also, Los Angeles v Alameda Books, Inc, 535 US 425,
433-434; 122 S Ct 1728; 152 L Ed 2d 670 (2002) (opinion
by O’Connor, J.).

The parties agree that the challenged ordinance is a
content-neutral time, place, and manner regulation.
Further, plaintiffs do not contest that the ordinance
serves a substantial governmental interest and for good
reason. See Young v American Mini Theatres, Inc, 427
US 50, 71; 96 S Ct 2440; 49 L Ed 2d 310 (1976) (a
municipality’s “interest in attempting to preserve the
quality of urban life is one that must be accorded high
respect”).

In light of these admissions, and as noted at the

outset of this opinion, the issue in dispute is whether
the ordinance unreasonably limits alternative avenues
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of communication. This is a question of law. Fly Fish,
Inc v Cocoa Beach, 337 F3d 1301, 1309 (CA 11, 2003).
Toward that end, there is no minimum number of
locations, or a minimum percentage of land, that an
ordinance must make available for adult entertainment
usage. Jott, supra at 533. Each city is obviously unique,
often differing significantly from other cities in terms of
its character, geography, population, and other circum-
stances. Id. Because each city presents its own unique
set of circumstances, “each case must be decided ac-
cording to its specific facts.” Id., citing Christy v Ann
Arbor, 824 F2d 489, 491 (CA 6, 1987), modification
recognized by DLS, Inc v Chattanooga, 107 F3d 403 (CA
6, 1997) (quotation marks omitted). In considering this
issue, courts look to the number of lots or buildings
available in the district for these establishments, the
physical size of the municipality and acreage available
for these businesses, the ratio of these establishments
per population in the municipality, and the market
demand for opening such enterprises. See, e.g., Renton,
supra at 53-54; Young, supra at 71; Jott, supra at
529-530; Executive Arts Studio, Inc v Grand Rapids,
391 F3d 783, 797-798 (CA 6, 2004).4

We know from our precedents that a community
cannot effectively zone out legal businesses. For ex-
ample, in City of Ferndale v Ealand (On Remand), 92
Mich App 88, 90; 286 NW2d 688 (1979), the city of
Ferndale enacted an ordinance allowing for the opera-
tion of adult businesses in a C-2 district so long as it was
not within 1,000 feet of any residential type dwelling,
but allowing for a waiver of the footage requirement
under certain circumstances. At the trial held on the
plaintiff’s equal protection claim, a city building inspec-

4 For a thorough discussion of the federal caselaw in this area, see Pack
Shack, Inc v Howard Co, 377 Md 55, 80-84; 832 A2d 170 (2003).
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tor testified that no location within the C-2 district met
the ordinance requirements. Id. at 90-91. Relying on
Young, supra, and Nortown Theatre Inc v Gribbs, 373 F
Supp 363, 369-370 (ED Mich, 1974), this Court held the
ordinance to be a violation of the equal protection clause
because “ ‘the effect of the restriction is an almost total
ban on uses conceded by the Defendants to be lawful.” ”
Ealand, supra at 93, quoting Nortown, supra at 369-370.
This Court also rejected the city’s argument that the
waiver would provide sufficient flexibility to uphold its
constitutionality. Ealand, supra at 94.

The present case would be on all fours with Ealand
except for two points. First, plaintiffs have not alleged
an equal protection claim. Second, and more impor-
tantly, plaintiffs are already exercising their First
Amendment rights through operation of the existing
business. It is the impact of this last point that in large
part determines the outcome of this case.

We can initially set aside any dispute about whether
we can consider the grandfathered business that Alc-
atraz currently operates. Though we are unaware of
any Michigan authority addressing whether to include
grandfathered sites in the “reasonable alternative av-
enues of communication” analysis, we are persuaded
that the most sensible approach is to do so because the
grandfathered site is still an operating business within
the township. See Boss Capital, Inc v City of Cassel-
berry, 187 F3d 1251, 1254 (CA 11, 1999), abrogated on
other grounds by City of Littleton v Z J Gifts D-4, LLC,
541 US 774 (2004) (holding that it was proper to count
grandfathered sites when determining whether location
restrictions in an ordinance left open reasonable alter-
native avenues of expression for adult businesses).

And that is where plaintiffs’ case under the First
Amendment fails. Remember that, according to Renton,
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all the government must do in this type of case is
“refrain from effectively denying [plaintiffs] a reason-
able opportunity to open and operate an adult theatre
within the [township]l.” Renton, supra at 54. This is
because, at its core, the First Amendment prevents the
government from suppressing speech, see Turner
Broadcasting Sys, Inc v FCC, 512 US 622, 641-642; 114
S Ct 2445; 129 L Ed 2d 497 (1994); Texas v Johnson,
491 US 397,403; 109 S Ct 2533; 105 L Ed 2d 342 (1989),
and once it is shown that the plaintiffs’ rights to engage
in the protected speech are not infringed, there can be
no First Amendment violation. The First Amendment
is not violated when the government allows the pro-
tected speech to occur, even if not in the desired locale.
Renton, supra at 52.

Consequently, courts have repeatedly rejected First
Amendment claims in cases like the instant one, where
the new zoning ordinance does not reduce the number
of adult businesses that operated previous to enactment
of the ordinance. See, e.g., Fly Fish, Inc, supra at 1310,
where the court held that “[b]y guaranteeing that the
number of sites available under a new zoning ordinance
is not less than the existing sites, the ordinance does not
suppress speech, but merely relocates it, as allowed by
Renton.” See, also, Lakeland Lounge of Jackson, Inc v
City of Jackson, 973 F2d 1255, 1260 (CA 5, 1992). In a
similar vein, one federal district court has recognized
that an ordinance does not suppress speech when the
plaintiff establishment is currently operating under
those regulations. Sands North, Inc v Anchorage, 537 F
Supp 2d 1032, 1040 (D Alas, 2007).

In light of these decisions and the undisputed fact
that plaintiffs have not been prevented from operating
their adult business in the township and are grandfa-
thered in under the new ordinance, we hold that
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plaintiffs cannot maintain a cause of action under the
First Amendment. It is simply impossible to show that the
government (the township) has unlawfully suppressed
plaintiffs’ speech while the business still operates within
the township borders. Id. Absent evidence of even a threat
to prevent this business operation, plaintiffs’ claim can
only be premised on the location of the operations, and
caselaw is clear that the township can reasonably regulate
the location of such enterprises.?

Even if we had to go further and decide whether the one
adult entertainment business already in the township
provides a reasonable alternative avenue for protected
expression, we would hold that it does. Based on the
record presented to the trial court, we know that (1) the
township is largely rural and sparsely populated,® (2)
plaintiffs already operate the one adult entertainment
establishment in the township (and in fact, the entire
county), (3) based on the township population, there is
a 4,850:1 ratio of people to adult entertainment estab-
lishments in the township, and (4) there is no other
establishment seeking to operate within the township.

Caselaw developed after Renton has concluded that a
municipality cannot totally ban adult uses or fail to
provide reasonable sites for relocation that are at least
sufficient to enable the current adult businesses to

5 We disagree with our esteemed dissenting colleague for three reasons.
First, as we read plaintiffs’ complaint and brief on appeal, the only facial
challenge is relative to the prior restraint issue. Second, that Erie
Township is similar in size to Clinton Township tells us nothing about the
characteristics of these two townships that are located many miles apart
and located in different geographical regions of the state (southeast
border of state and northeast of Detroit). Third, and in relation to our
second point, we believe it is critical that the record shows that not one
other adult business has sought to operate in the township and plaintiffs
continue to operate their establishment under the ordinance.

6 Erie Township is a largely rural community with a population of just
under 5,000 people.
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remain in business. See DI MA Corp v City of St Cloud,
562 NW2d 312, 321-322 (Minn App, 1997). In order to
determine whether there is a sufficient number of
available sites, courts look to the number of sites
compared with the number of adult businesses cur-
rently in existence, or that are seeking to open such a
business. Diamond v City of Taft, 215 F3d 1052, 1057
(CA 9, 2000).

Here, the evidence shows that Alcatraz is the only
adult business establishment that has ever operated in
Erie Township, or that is even seeking to operate in
Erie Township. The evidence also shows an acceptable
business-population ratio of one business for every
4,850 people. See Executive Arts Studio, Inc v Grand
Rapids, 227 F Supp 2d 731, 754 (WD Mich, 2002), aff’d
391 F3d 783 (CA 6, 2004); Univ Books & Videos, Inc v
Miami-Dade Co, 132 F Supp 2d 1008, 1015 (SD Fla,
2001). There is simply no dispute that under the
ordinance and the township’s decision to grandfather in
plaintiffs’ current operations, plaintiffs are fully en-
gaged in their protected speech.

Additionally, it is undisputed that the ordinance does
not facially zone out all adult businesses, for it allows the
preexisting establishment to operate outside the C-2 dis-
trict. And as noted, the township has a substantial inter-
est in curtailing the secondary effects of the adult orien-
tated business. For these reasons, we hold that the
ordinance does not violate these plaintiffs’ rights to free-
dom of expression as guaranteed by the First Amend-
ment. See Casanova Entertainment Group, Inc v City of
New Rochelle, 375 F Supp 2d 321, 341-342 (SD NY, 2005).7

7 Whether the ordinance effectively precludes another establishment
opening up within the C-2 district is not necessary to decide, as the facts
established in this case reveal that the township has not suppressed
plaintiffs’ speech.
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B. PRIOR RESTRAINT

Plaintiffs also maintain a facial attack through which
they argue that the ordinance constitutes an unconsti-
tutional prior restraint on speech because it lacks
procedural safeguards. The term “prior restraint” is
used to describe an administrative or judicial order that
forbids certain communications in advance of the time
that the communications are to occur, Van Buren Twp v
Garter Belt, Inc, 258 Mich App 594, 623; 673 NW2d 111
(2003), and is likewise based upon the First Amend-
ment to the United States Constitution. Plaintiffs argue
that under Freedman v Maryland, 380 US 51; 85 S Ct
734; 13 L Ed 2d 649 (1965), and FW/PBS, Inc v City of
Dallas, 493 US 215; 110 S Ct 596; 107 L. Ed 2d 603
(1990), overruled in part by Littleton, supra at 781, the
special use permit ordinance constitutes an unlawful
prior restraint on speech because it gives both un-
bridled discretion to the decision maker and places no
limitations on when any administrative decision must
be made.?

It is certainly true that FW/PBS, in applying two of
the three parts of the Freedman test, held that licensing
decisions regarding adult establishments must have
strict time limits for municipal decisions to avoid any
First Amendment free speech infirmities. FW/PBS,
supra at 226-227. However, since Thomas v Chicago
Park Dist, 534 US 316, 322-323; 122 S Ct 775; 151 L Ed
2d 783 (2002), numerous courts have held that content-

8 For their part, defendants only argued below that plaintiffs’ prior
restraint argument should not be considered by the court if it finds that
the space regulations do not violate the First Amendment. But, as this
opinion makes clear, the “time, place and manner” argument is separate
from a prior restraint argument based on the unbridled discretion given
to a local decision maker. See Thomas v Chicago Park Dist, 534 US 316,
323-324; 122 S Ct 775; 151 L Ed 2d 783 (2002).
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neutral ordinances are not subject to Freedman’s ad-
ministrative time limit requirements. For example, in
Solantic, LLC v City of Neptune Beach, 410 F3d 1250,
1270 (CA 11, 2005), the court held that “[w]hether a
licensing ordinance—which constitutes a prior re-
straint on speech—must contain a time limit within
which to make licensing decisions depends on whether
the ordinance is content based or content neutral.” See,
also, Covenant Media of South Carolina, LLC v North
Charleston, 493 F3d 421, 431-432 (CA 4, 2007).°

Assuming the validity of these cases, the issue is
whether the ordinance is content based or content
neutral. If it is a content-based ordinance, then the time
limit requirements under Freedman and FW/PBS ap-
ply; if the ordinance is not content based, i.e. it is
content neutral, then the time limit requirements do
not apply. Id. In this case, because plaintiffs have
admitted that the ordinance is content neutral, the
holdings of Freedman and FW/PBS are not applicable.
Therefore, plaintiffs’ prior restraint argument under
the First Amendment free speech clause is without
merit under this line of cases.

In any event, even applying Freedman reveals that
the special permit provision is not an unconstitutional
prior restraint that bestows unbridled discretion on
decision makers. The provision sets out a detailed
procedure that the Planning Commission and Township
Board must follow when they receive and rule on a
special use application. The provision also sets out nine
standards that must be met, or else the permit “shall be

9 Plaintiffs’ reliance on a passage from 11126 Baltimore Blvd, Inc v
Prince George’s Co, 58 F3d 988, 995 (CA 4, 1995), is misplaced, as the
United States Court of Appeals for the Fourth Circuit has subsequently
stated that that particular passage is no longer good law after Thomas.
Covenant Media, supra at 432 n 7.
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denied.” Additionally, for each step of the decision-
making process, the Planning Commission and/or
Township Board are directed to review the application
for a specific purpose, then the application passes to the
next stage of the process (e.g., “the Planning Commis-
sion shall review the application . . . for completeness,”
then “the Planning Commission shall publish a notice
of public hearing,” then “the Planning Commission
shall recommend approval, denial, or approval with
conditions,” then “[u]pon review of the special land use
application, all supporting materials, public hearing
comments, and the recommendations of the Planning
Commission, the Township Board shall deny, approve,
or approve with conditions” the application). Addition-
ally, the ordinance contains specific time frames for
deciding completed applications, including separate
time frames if a public hearing is required. Therefore,
the process does not allow unbridled discretion in the
handling of an application, and the ordinance does not
constitute an unlawful prior restraint on speech.®

C. TORT CLAIMS

Finally, plaintiffs argue that the trial court erred in
dismissing their claims of interference with business
relationships, conspiracy, intentional infliction of emo-
tional distress, and for punitive damages. We disagree.

10 The trial court did not rely on inadmissible evidence in granting
defendants’ motion for summary disposition. First, plaintiffs present no
evidence that the challenged facts are false or that the challenged
exhibits are inauthentic. Second, and more importantly, even if the
evidence were inadmissible, this would not have changed the trial court’s
ultimate decision on the constitutionality of the ordinance. The trial
court expressly stated that its decision was not based on the challenged
evidence. Likewise, our conclusion concerning the constitutionality of the
ordinance is not based on the challenged evidence, and a consideration of
that evidence is unnecessary to resolve the issues on appeal.
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All of the claims in plaintiffs’ complaint derive from
the alleged unconstitutionality of the ordinance. In-
deed, plaintiffs acknowledge that they are entitled to
reversal only “[i]f the Ordinance is found to be uncon-
stitutional . . . .” However, we have held that the ordi-
nance is constitutional. Consequently, plaintiffs can
sustain none of their claims, and no amount of discov-
ery would change this fact. Accordingly, because the
ordinance is constitutional, we affirm the trial court’s
dismissal of plaintiffs’ complaint.

Affirmed.
K. FE KELLY, J., concurred.

GLEICHER, PdJ. (dissenting). 1 respectfully dissent.
Because the challenged zoning ordinance fails to pro-
vide adult businesses with adequate alternative av-
enues of expression, it violates the First Amendment.

Zoning ordinances aimed at ameliorating “the undesir-
able secondary effects” of adult entertainment businesses,
rather than regulating the content of their expression, do
not offend the First Amendment. City of Renton v Play-
time Theatres, Inc, 475 US 41, 49; 106 S Ct 925; 89 L Ed
2d 29 (1986). In Renton, the United States Supreme Court
explained that content-neutral zoning regulations pass
constitutional muster “so long as they are designed to
serve a substantial governmental interest and do not
unreasonably limit alternative avenues of communica-
tion.” Id. at 47. But zoning authorities may not use “ ‘the
power to zone as a pretext for suppressing expression’ ”
and must “refrain from effectively denying” adult busi-
nesses “a reasonable opportunity” to operate. Id. at 54
(citation omitted).

Plaintiff Alcatraz Industries, Inc., a corporation
owned by plaintiff Jeffrey A. Truckor, operates an adult
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entertainment business on Telegraph Road in defen-
dant Erie Township. After plaintiffs opened their Tele-
graph Road business, the township enacted a zoning
ordinance addressing the secondary effects of adult
entertainment establishments. Erie Township’s ordi-
nance limited future adult entertainment locations to
property zoned C-2 and imposed a 1,200-foot separation
requirement between adult businesses and residential
areas. In 2005, Truckor purchased land on Victory
Road, within Erie Township’s C-2 zoning district, be-
cause he sought to move the adult business to this new
location. As the majority acknowledges, Erie Township
officials advised Truckor that because of the ordi-
nance’s footage requirements, “there is no current
possibility for a new establishment to locate within the
C-2 district.” Ante at 159. Thus, the township’s zoning
ordinance effectively denies any adult business the
opportunity to locate within Erie Township and pre-
vents plaintiffs from relocating their current adult
establishment. Nevertheless, the majority deems the
challenged ordinance constitutionally valid, concluding
that “[i]t is simply impossible to show that the govern-
ment (the township) has unlawfully suppressed plain-
tiffs’ speech while the business still operates within the
township borders.” Ante at 167.

However, in my view, the central issue presented is
not whether plaintiffs’ ability to operate an adult estab-
lishment on Telegraph Road fulfills their First Amend-
ment rights. Rather, the appropriate inquiry is whether
Erie Township’s zoning ordinance satisfies constitu-
tional requirements. Plaintiffs have mounted a facial
challenge to the constitutionality of the ordinance. “A
facial challenge is one that attacks the very existence or
enactment of the ordinance; it alleges that the mere
existence and threatened enforcement of the ordinance
adversely affects all property regulated in the market as
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opposed to a particular parcel.” Jott, Inc v Clinton
Charter Twp, 224 Mich App 513, 525; 569 NW2d 841
(1997). The overbreadth doctrine “allows a party to
challenge a law written so broadly that it may inhibit
the constitutionally protected speech of third parties,
even though the party’s own conduct may be unpro-
tected.” In re Chmura, 461 Mich 517, 530; 608 NW2d 31
(2000).

Indisputably, the township possesses a substantial
interest in controlling the deleterious secondary effects
of adult businesses. But under the intermediate-level
scrutiny applied by the United States Supreme Court in
Renton, an ordinance must “leave open ample alterna-
tive channels for communication of the information.”
Clark v Community for Creative Non-Violence, 468 US
288, 293; 104 S Ct 3065; 82 L Ed 2d 221 (1984)
(emphasis added). Since Renton, the United States
Supreme Court has reaffirmed this concept.

[T]he government may impose reasonable restrictions
on the time, place, or manner of protected speech, provided
the restrictions “are justified without reference to the
content of the regulated speech, that they are narrowly
tailored to serve a significant governmental interest, and
that they leave open ample alternative channels for com-
munication of the information.” [Ward v Rock Against
Racism, 491 US 781, 791; 109 S Ct 2746; 105 L Ed 2d 661
(1989) (citation omitted).]™!!

! In Los Angeles v Alameda Books, Inc, 535 US 425, 429-430; 122 S Ct
1728; 152 L Ed 2d 670 (2002) (opinion by O’Connor, J.), the United States
Supreme Court reversed a ruling of the United States Court of Appeals
for the Ninth Circuit that struck down a zoning ordinance that prohib-
ited the location of more than one adult entertainment enterprise in a
building. A four-justice plurality reviewed the ordinance by applying the
Renton framework, which imposed intermediate scrutiny of zoning
ordinances aimed at controlling “the secondary effects of protected
speech.” Id. at 433-434, 438, 440-443. In a concurring opinion, Justice
Kennedy agreed with the result reached by the plurality, but described as
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The township’s zoning ordinance must refrain from
“burden[ing] substantially more speech than is neces-
sary to further the government’s legitimate interests.”
Id. at 799. In my view, an ordinance that permits only
one grandfathered adult business and prohibits its
relocation within the township does not leave open
“ample alternative avenues of communication” in Erie
Township.

Even assuming that plaintiffs sought to open a
second establishment rather than merely move the
first, I would hold that Erie Township’s zoning
scheme fails to allow “ample, accessible real estate”
or a reasonable opportunity to operate an alternative
channel of communication. Renton, supra at 53-54.
Admittedly, Erie Township is a small, rural commu-
nity. But its geographical size is similar to that of
Clinton Township, which enacted the zoning ordi-
nance approved in Jott, supra at 533-534, permitting
12 adult entertainment sites. My research reveals no
caselaw supporting the notion that one adult estab-
lishment, barred from relocation, satisfies Renton’s
requirement of “alternative avenues of communica-
tion.” Renton, supra at 50. Although the First Amend-
ment does not mandate that a community host or
leave available any specific minimum number of sites
for adult entertainment venues, it does require that
interested parties have a “reasonable opportunity” to
disseminate this form of constitutionally protected
expression.

“something of a fiction” Renton’s “content neutral” characterization of a
zoning ordinance intending to curb secondary effects arising from the
operation of an adult entertainment business. Id. at 448 (opinion by
Kennedy, J.). But Justice Kennedy later clarified that “[n]evertheless, . . .
the central holding of Renton is sound: A zoning restriction that is
designed to decrease secondary effects and not speech should be subject
to intermediate rather than strict scrutiny.” Id.
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Because Erie Township’s ordinance unreasonably
limits to one the number of adult establishments that
may operate in the township, and forecloses that single
establishment from altering its location, I would hold
that the ordinance violates Renton and would reverse.
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In re NESTOROVSKI ESTATE

Docket No. 271704. Submitted January 8, 2008, at Detroit. Decided
March 31, 2009, at 9:20 a.m.

Bora Petrovski filed a petition in the Oakland County Probate Court
challenging the validity of a will and two deeds signed by her
father, Vlado Nestorovski. The decedent had bequeathed all of his
property and assets to the respondent, Vasko Nestorovski, the
petitioner’s brother, with the exception of a $60,000 payment to
the petitioner, and had quitclaimed his individual ownership of two
Michigan properties to the respondent. The petitioner alleged that
the respondent had unduly influenced the decedent and that the
decedent had lacked the requisite testamentary capacity at the
time he signed the will, which had named the respondent as the
personal representative of the estate, and had lacked the compe-
tency to execute the deeds. The petitioner sought to have the will
and the deeds set aside and requested an award of attorney fees
and costs. The court, Eugene Arthur Moore, J., entered an order
prepared by the petitioner’s attorney and approved by the respon-
dent’s attorney that set the matter for binding arbitration before
a sole arbitrator selected by the parties. The arbitrator determined
that the decedent had been subjected to undue influence and had
not been competent to make a will and recommended setting aside
the quitclaim deeds and a power of attorney signed by the decedent
and distributing the assets equally between the petitioner and the
respondent. The arbitrator further recommended that each party
bear its own attorney fees and that no fees be charge to the estate.
The respondent eventually contested the entire arbitration award,
contending that pursuant to In re Meredith Estate, 275 Mich 278
(1936), the probate court lacked the authority to refer to arbitra-
tion the parties’ estate-based dispute concerning the decedent’s
testamentary capacity. The court subsequently adopted the arbi-
trator’s decision and award in its entirety. The respondent ap-
pealed.

The Court of Appeals held:

1. The respondent’s claim that the parties lacked a written
arbitration agreement is factually and legally unfounded.
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2. The distinctions between this case and In re Meredith Estate
are highly significant and render that case inapplicable to this
case. Here, unlike in In re Meredith Estate, all the interested
parties stipulated in writing to submit their dispute to binding
arbitration and the arbitrator held a hearing during which she
placed the witnesses under oath.

3. Since In re Meredith Estate was decided, there have been
three substantial revisions of Michigan’s probate laws and signifi-
cant procedural innovations have accompanied the evolution of the
probate court’s substantive powers. Along with the Legislature’s
modernization of probate practice, Michigan’s courts have ap-
proved an expansion in the use of alternative dispute resolution
procedures. Although the Supreme Court suggested in obiter
dictum in In re Meredith Estate that arbitration would divest the
probate court of its rightful jurisdiction, that rejection concerned
the particular probate arbitration conducted in In re Meredith
Estate. Other precedents support the proposition that the Su-
preme Court has approved of and accepted properly conducted
common-law arbitration in probate matters. Probate proceedings
do not inherently lack arbitrability. As shown by the Supreme
Court’s unconditional acceptance and enforcement of an arbitra-
tion agreement in Hoste v Dalton, 137 Mich 522 (1904), the
Supreme Court has signaled that, even under the probate laws
existing 100 years ago, properly convened and conducted arbitra-
tion could resolve a will contest.

4. The Estates and Protected Individuals Code, MCL 700.1101
et seq., which took effect in April 2000, has eliminated virtually all
the restrictions that applied to probate court powers when In re
Meredith Estate was decided in 1936.

5. To the limited extent that In re Meredith Estate barred
arbitration of probate disputes, that holding lacks continued
viability because it has been superseded by more recent legislative
developments and intervening changes in the court rules. The
central holding of In re Meredith Estate lacks applicability in this
case and does not preclude the instant parties from conducting
binding common-law arbitration of probate disputes, including the
question of testamentary capacity, because here, unlike in In re
Meredith Estate, all the interested parties had notice of the
contemplated arbitration, agreed that the arbitration would sup-
ply a binding resolution regarding the decedent’s testamentary
capacity, and actively participated in the arbitration process.

6. This case involves common-law arbitration, to which the

statutory arbitration procedures do not apply, because the order
submitting the parties’ dispute to arbitration did not provide that
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a judgment could be entered in accordance with the arbitrator’s
decision. The common law does not limit the parties’ ability to
arbitrate real estate disputes and does not preclude arbitration
regarding the decedent’s capacity to execute the deeds. Although
MCL 600.5005 prohibits the submission of certain real estate
disputes to statutory arbitration, MCL 600.5005 does not apply to
or restrict common-law arbitration.

7. The probate court had the authority to set aside the power
of attorney.

8. The arbitrator, with regard to the distribution of the dece-
dent’s entire probate estate, had authority to consider the dece-
dent’s capacity to execute the power of attorney in 2000.

9. The respondent did not defend the will in good faith, given
the arbitrator’s finding that the respondent had exerted undue
influence on the decedent. Therefore, the respondent was not
entitled to have his attorney fees paid by the decedent’s estate.

Affirmed.

Saap, C.J., dissenting, stated that although he agrees that the
Supreme Court would overrule In re Meredith Estate today if faced
with the question whether testamentary capacity is arbitrable, the
Court of Appeals does not have the authority to rule contrary to In
re Meredith Estate simply because of a belief that the Supreme
Court would overturn its precedent in light of legislative, court
rule, and decisional law changes. Until the Supreme Court states
otherwise, the Court of Appeals is bound by the principle of stare
decisis to follow the holding in In re Meredith Estate that testa-
mentary capacity is not arbitrable. The probate court’s order
affirming the arbitration award should be reversed.

1. WILLS — DECEDENTS’ ESTATES — ARBITRATION — COMMON LAW — TESTAMEN-
TARY CAPACITY.

Properly convened and conducted binding common-law arbitration
may be used to resolve a will contest, including the question of the
testator’s testamentary capacity.

2. COMMON LAW — ARBITRATION — DEEDS — CAPACITY TO EXECUTE DEEDS.

The common law does not limit parties’ ability to arbitrate real
estate disputes, including a person’s mental capacity to execute a
deed.

Payne, Broder & Fossee (by Andrew <J. Broder) and
Underwood & March (by Lauren M. Underwood) for
the petitioner.
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Kemp Klein Law Firm, PC. (by Alan A. May and
Debra Nance), for the respondent.

Before: SAAD, C.J., and BORRELLO and GLEICHER, Jd.

GLEICHER, J. Respondent, Vasko Nestorovski, appeals
as of right an Oakland County Probate Court order
adopting an arbitrator’s decision invalidating the dece-
dent’s 2001 will, setting aside two deeds signed in 2001
and a power of attorney signed in 2000, and distributing
the assets of the decedent’s estate pursuant to the laws
of intestate succession. We affirm.

I. BASIC FACTS AND PROCEDURAL HISTORY

Vlado Nestorovski, the decedent, was born in Mace-
donia in 1925. In 1972, Vlado and his wife emigrated to
the United States. The Nestorovskis’ two children,
respondent and petitioner, Bora Petrovski, are the only
interested persons for the purposes of these proceed-
ings.!

In April 2001, respondent consulted attorney Rod
Sarcevich regarding an estate plan for Vlado. Sarcevich
referred respondent to attorney Ronald Ambrose. Am-
brose met with respondent and Vlado at his law office.
Ambrose later testified that during their meeting,
which lasted less then 10 minutes, Vlado spoke only
“broken English