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DANCEY V TRAVELERS PrOP CAS CO 1

DANCEY v TRAVELERS PROPERTY CASUALTY COMPANY
OF AMERICA

Docket No. 288615. Submitted November 10, 2009, at Lansing. Decided
April 6, 2010, at 9:00 a.m.

Luann M. Dancey brought an action in the Oakland Circuit Court,
John J. McDonald, J., against Travelers Property Casualty Com-
pany of America, seeking, under a commercial automobile insur-
ance policy issued to Maryland Electric Company, Inc., the em-
ployer of plaintiff’s former husband, uninsured motorist (UIM)
benefits for injuries sustained in a single-vehicle accident that
occurred when the vehicle driven by plaintiff struck a ladder lying
in the roadway of 1-696 at the interchange of 1-696 and I-75 in
Royal Oak. Defendant sought summary disposition on the grounds
that plaintiff was not an “insured” as that term is defined in the
policy for purposes of UIM coverage and that there was no
evidence that the accident was caused by the driver of an unin-
sured motor vehicle. The trial court denied the motion, ruling that
the vehicle driven by plaintiff was covered by the policy and there
was a genuine issue of material fact whether the driver of an
uninsured vehicle caused the accident. Defendant appealed by
leave granted.

The Court of Appeals held:

1. The trial court erred by concluding that the vehicle driven
by plaintiff was a covered automobile, thus making plaintiff an
insured under the UIM endorsement. However, there remain
questions of fact regarding whether plaintiff is a named insured
and whether the policy provided UIM benefits for plaintiff. There-
fore, the trial court reached the right result, albeit for the wrong
reasons, with regard to its denial of the motion for summary
disposition.

2. Defendant’s policy provides UIM coverage in two situations:
where there is vehicle-to-vehicle contact (direct physical contact)
and where an unidentified vehicle causes an object to hit the
insured’s vehicle (indirect physical contact).

3. Plaintiff presented evidence regarding the location where

the accident occurred that supports an inference that the ladder
must have fallen off another vehicle. A reasonable juror could



2 288 MiCH APP 1 [Apr

conclude from the evidence that the presence of the ladder in
the roadway, under the circumstances of this case and in the
absence of any other reasonable explanation for the ladder’s
presence, established a substantial physical nexus between a
hit-and-run vehicle and the ladder. The evidence regarding the
accident’s location created a question of fact with regard to
whether a substantial physical nexus exists between the ladder
and an unidentified hit-and-run vehicle. This case does not
require the Court of Appeals to establish an affirmative link
between a particular hit-and-run vehicle and the ladder. Al-
though some degree of speculation is necessary to determine
exactly how the ladder arrived at its location, under the unique
set of facts in this case, such speculation is permissible.

Affirmed and remanded.

Mark Granzotto, PC. (by Mark Granzotto), and Er-
lich, Rosen & Bartnick, PC. (by Jeffrey S. Cook), for
plaintiff.

Plunkett Cooney (by Robert G. Kamenec and Stanley
A. Prokop) for defendant.

Before: TALBOT, PdJ., and O’CONNELL and DAVIS, Jd.

O’CONNELL, J. Defendant, Travelers Property Casu-
alty Company of America (Travelers), appeals by
leave granted an August 27, 2008, order of the
Oakland Circuit Court denying its motion for sum-
mary disposition. For reasons slightly different from
those articulated by the trial court, we affirm the
denial of the motion for summary disposition and
remand this case back to the trial court for further
proceedings consistent with this opinion. This appeal
is being decided without oral argument pursuant to
MCR 7.214(E).

I. OVERVIEW

On November 2, 2004, plaintiff, Luann M. Dancey,
was involved in a single-vehicle accident after hitting a
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ladder lying in the roadway. In November 2007, plaintiff
filed a complaint seeking uninsured motorist (UIM)
benefits from defendant under a policy issued to Mary-
land Electric Company, Inc. (Maryland Electric). Defen-
dant moved for summary disposition on two grounds:
(1) plaintiff was not an “insured” as that term is defined
by the policy for purposes of UIM coverage, and (2)
there was no evidence that the accident in question was
caused by the driver of an “uninsured motor vehicle.”
The trial court denied defendant’s motion, ruling that
the vehicle that plaintiff was driving at the time of the
accident, a 2004 GMC Envoy, was covered by the policy
and that there was at least a genuine issue of fact
whether the driver of an uninsured vehicle caused the
accident.

On appeal, defendant argues that an “insured” for
purposes of UIM coverage is limited to anyone occupy-
ing a vehicle owned by Maryland Electric. Because
Maryland Electric did not own or lease the Envoy,
plaintiff was not entitled to coverage. Defendant also
argues that based upon caselaw and the lower court
record, no evidence exists that this accident was caused
by the driver of an “uninsured motor vehicle.”

We agree with the trial court that there exists a
question of fact regarding whether this accident was
caused by the driver of an “uninsured motor vehicle.”
However, while we disagree with the trial court that
plaintiff has “conclusively” established that plaintiff
is a named insured, we conclude that there exists a
question of fact whether plaintiff is a named insured
as that term is defined in defendant’s policy. There-
fore, for slightly different reasons, we affirm the
decision of the trial court. We remand this case back
to the trial court for further proceedings consistent
with this opinion.
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II. FACTS

A. THE INSURANCE POLICY

Plaintiff is the former wife of David Dancey; the
couple divorced in August 2007. David was employed by
Maryland Electric, a company that was owned by his
parents and a third person. Defendant had issued a
commercial automobile policy to Maryland Electric cov-
ering the 2004 calendar year.

The policy at issue covers eight private passenger
vehicles and 48 trucks, but they are not individually
identified by year, make, or model. Rather, covered ve-
hicles are identified by a symbol corresponding to the type
of coverage available. Specifically, “[t]he symbols entered
next to a coverage on the Declarations designate the only
‘autos’ that are covered ‘autos.” ” The policy also contains
a UIM endorsement, which provides, in part:

We will pay all sums the “insured” is legally entitled to
recover as compensatory damages from the owner or driver
of an “uninsured motor vehicle”. The damages must result
from “bodily injury” sustained by the “insured” caused by
an “accident”. The owner’s or driver’s liability for these
damages must result from the ownership, maintenance or
use of the “uninsured motor vehicle”.

Plaintiff had previously owned a GMC Yukon. In Janu-
ary 2004, David leased a 2004 GMC Envoy from the Pat
Moran Oldsmobile dealership (the dealership) as a re-
placement vehicle for the Yukon. Plaintiff notified her
insurance agent that the Yukon was being replaced with
the Envoy. The lease that David signed with the dealer-
ship indicates that the Envoy was covered under defen-
dant’s policy. Plaintiff testified that Maryland Electric
indirectly purchased vehicles for certain employees by
giving them a monthly car allowance and that the employ-
ees, as well as their spouses, were covered under the
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company’s insurance policy with defendant. She further
testified that she was required to sign a written lease
agreement with Maryland Electric under which the En-
voy, which was titled in plaintiff’s name, was leased to
Maryland Electric, thereby bringing the car and herself
under the umbrella of defendant’s insurance policy. Plain-
tiff also produced a certificate of insurance that named
both herself and Maryland Electric as insured parties
under the policy issued by defendant. Plaintiff testified
that “she was actually a named insured” because the
certificate of insurance for the Envoy identified plaintiff as
an insured.

After the trial court denied defendant’s motion for
summary disposition, and before this Court granted leave
to appeal, the trial court allowed the parties to reopen
discovery. The parties took the deposition of plaintiff’s
insurance agent, Rodney Grawel, who is the general
manager of Valenti Trobec Chandler, the insurance
agency that sold the policy to Maryland Electric. Grawel
testified that Maryland Electric had insured plaintiff’s
Envoy under a policy that it had with Travelers. Grawel
testified that in January 2004, he processed a change
request with Travelers to remove the Yukon from the
policy, add the Envoy to the policy, and add plaintiff as a
named insured to the policy. He also testified that as part
of the process of incorporating the Envoy into the insur-
ance policy, Maryland Electric would have to acquire an
insurable interest in the vehicle, which would be accom-
plished when plaintiff signed a leaseback agreement for
the Envoy with Maryland Electric. No leaseback agree-
ment between Maryland Electric and plaintiff was pro-
duced at the hearing on the motion for summary disposi-
tion.!

! We make no determination whether such a leaseback agreement
exists and leave that decision to the fact-finder.
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B. THE ACCIDENT

On November 2, 2004, plaintiff was driving the Envoy
when she was involved in an accident at the interchange
of 1-696 and I-75 in Royal Oak. She entered eastbound
1-696 at or near I-75 and gradually moved toward the far
left of the four lanes. In this area I-696 rises far above I-75,
and noise mitigation and retaining walls line the roadway
on either side of the interchange. It is not an area that
pedestrians or other nonvehicular traffic can enter. Access
to the overpass, in essence, is limited to motor vehicles.

When plaintiff was in the center left lane or the far left
lane, she noticed a “huge steel construction ladder par-
tially opened” angled across the entire lane. Plaintiff had
not seen it earlier because her view was obstructed by
another vehicle. Plaintiff “had a split second to make a
decision do I try to run over or do I swerve.” She opted to
try to avoid the ladder and pulled sharply to the right, but
was unable to avoid the ladder completely. Plaintiff lost
control of the car, the “front left tire blew,” and the car
rolled over. The area where the accident occurred was not
under construction and none of the evidence presented
suggests how long the ladder had been in the road, how it
came to be there, or who was responsible for leaving it
there.

Plaintiff argues that because she is a named insured
under defendant’s policy and her vehicle is leased to
Maryland Electric, both the vehicle and plaintiff are
covered under the policy. Furthermore, she contends,
because the ladder fell from another vehicle that could not
be identified, this accident is covered under the UIM
endorsement to the policy.

III. ANALYSIS

As we have previously stated, defendant moved for
summary disposition on two grounds: (1) plaintiff was
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not an “insured” as that term is defined by the policy
for purposes of UIM coverage,> and (2) there was no
evidence that the accident was caused by the driver of
an “uninsured motor vehicle.” The trial court denied
defendant’s motion on both grounds, ruling that the
Envoy was covered by the policy and that there was at
least a genuine issue of fact concerning whether the
accident was caused by the driver of an uninsured
vehicle.

A. STANDARDS OF REVIEW AND BASIC PRINCIPLES
OF INSURANCE CONTRACT INTERPRETATION

We review the trial court’s ruling on a motion for
summary disposition de novo. Gillie v Genesee Co
Treasurer, 277 Mich App 333, 344; 745 NW2d 137
(2007). The construction and interpretation of an insur-
ance policy and whether the policy language is ambigu-
ous are questions of law, which we also review de novo
on appeal. Henderson v State Farm Fire & Cas Co, 460
Mich 348, 353; 596 NW2d 190 (1999).

“Summary disposition is appropriate under MCR
2.116(C)(10) if there is no genuine issue regarding any
material fact and the moving party is entitled to judg-
ment as a matter of law.” West v Gen Motors Corp, 469
Mich 177, 183; 665 NW2d 468 (2003). When reviewing
a motion under MCR 2.116(C)(10), we consider the
pleadings, admissions, affidavits, and other relevant
record evidence in the light most favorable to the
nonmoving party to determine whether any genuine
issue of material fact exists to warrant a trial. Walsh v
Taylor, 263 Mich App 618, 621; 689 NW2d 506 (2004).

2 In particular, defendant argued that an “insured,” for purposes of
UIM coverage, was limited to anyone occupying a vehicle owned by
Maryland Electric. Because Maryland Electric did not own or lease the
Envoy, plaintiff was not entitled to coverage.
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“A genuine issue of material fact exists when the record,
giving the benefit of reasonable doubt to the opposing
party, leaves open an issue upon which reasonable
minds might differ.” West, 469 Mich at 183.

“An insurance policy is much the same as any other
contract. It is an agreement between the parties in
which a court will determine what the agreement was
and effectuate the intent of the parties.” Auto-Owners
Ins Co v Churchman, 440 Mich 560, 566; 489 NW2d 431
(1992). “The policy application, declarations page of
[the] policy, and the policy itself construed together
constitute the contract.” Royal Prop Group, LLC v
Prime Ins Syndicate, Inc, 267 Mich App 708, 715; 706
NW2d 426 (2005). An insurance contract should be read
as a whole, with meaning given to all terms. Id. A clear
and unambiguous contractual provision is to be en-
forced as written. Coates v Bastian Bros, Inc, 276 Mich
App 498, 503; 741 NW2d 539 (2007). “Clear and unam-
biguous language may not be rewritten under the guise
of interpretation,” South Macomb Disposal Auth v
American Ins Co (On Remand), 225 Mich App 635, 653;
572 NW2d 686 (1997), and “[clourts must be careful not
to read an ambiguity into a policy where none exists,”
Auto-Owners Ins Co v Harvey, 219 Mich App 466, 469;
556 NW2d 517 (1996). A contract is ambiguous when
two provisions “irreconcilably conflict with each other,”
Klapp v United Ins Group Agency, Inc, 468 Mich 459,
467; 663 NW2d 447 (2003), or “when [a term] is equally
susceptible to more than a single meaning,” Lansing
Mayor v Pub Service Comm, 470 Mich 154, 166; 680
NW2d 840 (2004) (emphasis in original). “However, if a
contract, even an inartfully worded or clumsily ar-
ranged contract, fairly admits of but one interpretation,
it may not be said to be ambiguous or fatally unclear.”
Mich Twp Participating Plan v Pavolich, 232 Mich App
378, 382; 591 NW2d 325 (1998).
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B. WHETHER PLAINTIFF IS AN INSURED

The UIM endorsement obligates defendant to pay
those sums that an “insured” is entitled to recover from
the owner or driver of an uninsured vehicle. Although
the Business Auto Coverage Form defines the term
“insured,” that definition is modified for purposes of
the UIM endorsement. If the named insured identified
in the declarations is a company or some other organi-
zation, i.e., not an individual, an “insured” is defined, in
pertinent part, as follows:

Anyone “occupying” a covered “auto” or a temporary
substitute for a covered “auto”. The covered “auto” must
be out of service because of its breakdown, repair, servicing,
“loss” or destruction.

For purposes of UIM coverage, a covered “auto” is
identified by the symbol “2,” which is described in the
Business Auto Coverage Form as follows:

OWNED “AUTOS” ONLY. Only those “autos” you own
(and for Liability Coverage any “trailers” you don’t own
while attached to power units you own). This includes
those “autos” you acquire ownership of after the policy
begins.

The term “you,” as defined in the policy, refers to “the
Named Insured shown in the Declarations.” Thus, an
“insured” for purposes of UIM coverage is a person who
is occupying an auto owed by the named insured, i.e.,
Maryland Electric.

Defendant claims that because the Envoy occupied
by plaintiff was owned by the dealership and leased to
plaintiff’s then-husband David, it was not owned by the
named insured and was not covered by the UIM en-

3 The term “auto” refers to a motor vehicle. There is no dispute that
the Envoy is an “auto.”
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dorsement. Because plaintiff was not occupying a cov-
ered auto, she was not an insured for purposes of
receiving UIM benefits.

Plaintiff did not specifically dispute defendant’s read-
ing of the relevant policy terms. Rather, she noted that the
policy included an endorsement for leased vehicles, that
there existed a leaseback agreement, a certificate of insur-
ance naming her as a named insured, and a policy change
request that added the Envoy to the policy and named her
as an additional insured. Therefore, plaintiff claimed, she
qualified as an insured for the purpose of entitlement to
UIM benefits. The crux of plaintiff’s argument was that
despite what the policy said, “she was actually a named
insured” on the policy because her insurance agent had
added both her and the Envoy to the policy.

At oral argument on the motion for summary dispo-
sition, defendant asserted that there was caselaw indi-
cating that the insurance certificate was not controlling
and submitted copies of the relevant cases to the court.
Plaintiff responded that defendant had already paid her
benefits under the policy and if defendant paid benefits,
she must be an insured. The trial court ruled, in
pertinent part, as follows:

The Court finds that the Envoy is a covered vehicle under
the policy. Under the policy, Maryland Electric is listed as the
insured and the vehicle listed is the Envoy at issue, Plaintiff’s
Exhibit D." Under section B-2 of the policy, an insured
includes anyone occupying a covered auto.

Here, Plaintiff was occupying a covered auto. Further,
on the certificate of insurance issued by the State of

4 The exhibit referenced consisted of various pages of the policy. As
previously noted, the policy did not describe any of the covered vehicles by
year, make, or model, and the pages submitted by plaintiff do not do so
either. They certainly do not refer specifically to the Envoy. In this regard,
we find that a question of fact exists regarding whether the Envoy is listed
as one of the eight private passenger vehicles covered by the policy.
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Michigan for the Envoy at issue, the insureds are listed as
Maryland Electric Company and Luann Dancey, Plaintiff.

Now, counsel, you did provide me with two cases that
say that an insurance certificate is not an insurance policy,
but then you also bring up the fact that they’re covering
her now under no fault.

[Defense counsel]: Your Honor, I don’t admit that. I
don’t admit that. He brought that up today, and there’s no
— I'just — I can’t admit it on the record. I —

The Court: (Interposing) Okay. All right.

We conclude that the trial court erred by conclusively
finding that the Envoy was a covered auto, thus making
plaintiff an insured under the UIM endorsement. How-
ever, we also conclude that the trial court reached the
right result with regard to its denial of summary
disposition on this point, albeit for the wrong reasons.
See Etefia v Credit Technologies, Inc, 245 Mich App 466,
470; 628 NW2d 577 (2001). On the basis of the facts of
this case as set forth in the lower court record, there
remain questions of fact regarding whether plaintiff is a
named insured and whether this policy provides UIM
benefits for plaintiff.

C. WHETHER THE ACCIDENT WAS CAUSED BY THE DRIVER
OF AN “UNINSURED MOTOR VEHICLE”

UIM benefits are only available if plaintiff was in-
jured in an accident with the driver of an “uninsured
motor vehicle” and that driver’s liability results from
the ownership, maintenance, or use of the “uninsured
motor vehicle.” An “uninsured motor vehicle” is de-
fined, in part, to include any land motor vehicle, i.e.,
“auto,”

[t]hat is a hit-and-run vehicle and neither the driver nor
owner can be identified. The vehicle must hit, or cause an
object to hit, an “insured”, a covered “auto” or a vehicle an
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“insured” is “occupying”. If there is no direct physical contact
with the hit-and-run vehicle, the facts of the “accident” must
be corroborated by competent evidence, other than the testi-
mony of any person having a claim under this or any similar
insurance as the result of such “accident”.

Defendant claims that in order for the hit-and-run
vehicle to “cause an object to hit” plaintiff’s vehicle,
there must be a physical nexus between the hit-and-run
vehicle and the object. Defendant argues that because
no one could affirmatively state that the ladder fell off
another vehicle, only speculation would permit a jury to
conclude that there was any nexus between the ladder
and the hit-and-run vehicle, and speculation is insuffi-
cient to establish a genuine issue of fact. Plaintiff
argues that there was no other logical explanation for
how the ladder came to be in the roadway, given that
the area was not under construction, was not open to
pedestrian traffic, and was not beneath an overpass
from which a ladder could have fallen. Further, the
language used in defendant’s policy differs from that
involved in the various cases cited by defendant. The
trial court ruled, in pertinent part, as follows:

Now, as to the uninsured motorist claim, the Court finds
that to recover under this endorsement there must be a
causal connection, a substantial physical nexus between
the hit and run vehicle and Plaintiff’s vehicle for Plaintiff
to recover.

And proof of a substantial connection with a disappear-
ing vehicle, and in this case Plaintiff alleged that the ladder
she hit must have dropped off another vehicle, is required
for recovery under the uninsured motorist endorsement.

If there’s no direct physical contact with a hit and run
vehicle, as in this case, the Plaintiff is required to show a
connection between the ladder, the alleged disappearing
vehicle, which must be corroborated by competent evi-
dence.
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Here, the Plaintiff has provided evidence whereby a jury
could find it more likely than not that the ladder came from
a disappearing vehicle, which is sufficient for Plaintiff to
maintain her claim for uninsured motorist benefits under
her policy.

In several cases, this Court has addressed issues
regarding coverage of accidents in which an object was
alleged to have come from an unidentified vehicle. In
Kersten v Detroit Auto Inter-Ins Exch, 82 Mich App 459;
267 NW2d 425 (1978),> the plaintiff was driving when
she struck “an unidentified truck tire spinning in
front of her on the passing lane of the highway . ...”
Id. at 463. The policy at issue required that the
plaintiff’s injuries be caused by the ownership, main-
tenance, or use of an uninsured motor vehicle and
defined an uninsured motor vehicle to include a
“hit-run” motor vehicle. Id. A “hit-run” vehicle was,
in turn, defined as “ ‘a motor vehicle which causes
bodily injury to an insured arising out of physical
contact of such vehicle with the insured or with a
vehicle’ ” occupied by the insured. Id. (emphasis in
original). Given that the tire was mounted on a rim,
that the tire was spinning, and that “the accident
occurred on a limited access highway which was
completely fenced on both sides and where pedestri-
ans or nonmotorized vehicles are rarely found,” the
Court determined that it was not clear error for the
trial court to conclude that the tire had recently
fallen from a passing vehicle. Id. at 467-468. The
Court further noted that despite the requirement
that there be physical contact between the two ve-
hicles, courts from other jurisdictions had held that
indirect contact is sufficient in certain circumstances:

5 Because Kersten was issued before November 1, 1990, it is not binding
on this Court. MCR 7.215(J)(1).
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Recovery is permitted where the evidence discloses a
direct causal connection between the hit-and-run vehicle
and plaintiff’s vehicle and which connection -carries
through to the plaintiff’s vehicle by a continuous and
contemporaneously transmitted force from the hit-and-run
vehicle. For example, the intermediate vehicle cases [in
which the hit-and-run driver strikes a vehicle, which is
then propelled into the insured vehicle] are explained
because there is evidence of a simultaneous causal connec-
tion. Similarly, in the propelled object cases . . . , there is a
direct causal connection by means of a continuous and
contemporaneously transmitted force. Further, in such
cases there is convincing evidence of a hit-and-run vehicle.
But where a tire or a trunk or other piece of cargo lying on
the highway is struck and, unlike the propelled stone cases,
there is no clear testimony but only an inference of a
contemporaneous and continuing propulsion of the object
from a disappearing hit-and-run vehicle, recovery is de-
nied. The chain of causation is stretched too thin and is too
speculative. [Id. at 471-472.]

Given that, the Court held that the plaintiff was not
entitled to UIM coverage because even though the facts
permitted an inference that the tire came from a
passing vehicle, they

[did] not show a clearly definable beginning and ending of
a contemporaneously occurring chain of events. Nothing
links the tire and rim with the hit-and-run vehicle except
an inference drawn from the presence of a spinning tire
and rim on the road. Both the intermediate vehicle cases
and the propelled object cases require clearly definable or
objective evidence (rather than inferential evidence) of a
link between a disappearing vehicle and plaintiff’s vehicle.
[Id. at 472 (emphasis omitted).]

In Adams v Zajac, 110 Mich App 522; 313 NW2d 347
(1981),% a truck tire and rim assembly were lying in the

6 Because Adams was issued before November 1, 1990, it is also not
binding on this Court. MCR 7.215(J)(1).
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middle of an expressway. Id. at 525. The plaintiff’s dece-
dent either struck the tire or swerved to avoid it, lost
control of his vehicle, and crashed. Id. A motorist driving
in front of the decedent, who had successfully swerved to
avoid the tire, stated that before coming upon the tire, he
saw a flatbed tractor-trailer parked along the freeway
where he first observed the tire. Id. at 525-526. The
tractor-trailer was observed pulling away from the scene
where the accident occurred. Id. at 526. The plaintiff
sought recovery under MCL 257.1112,” which requires
“physical contact between the unidentified vehicle and
a vehicle occupied by the claimant [as] a condition
precedent to such action.” Adams, 110 Mich App at 526.
The Adams Court distinguished Kersten on the ground
that MCL 257.1112 did not specifically require “a
continuous and contemporaneously transmitted force
from the hit-and-run vehicle.” Adams, 110 Mich App at
528. It then held “that the ‘physical contact’ takes place
when a vehicle or an integral part of it comes into
physical contact with another vehicle.” Id. It did not
matter whether the part was “still attached or comes to
rest after being detached from the vehicle... ,” al-
though the Court also admitted that “in the latter case
it might present some difficulties ... in carrying the
burden of proof.” Id. at 528. The Court concluded,
“[ilnferential evidence rather than objective evidence is
enough to establish a link between a disappearing
vehicle and plaintiff’s vehicle.” Id. at 529.

In Hill v Citizens Ins Co of America, 157 Mich App
383; 403 NW2d 147 (1987),8 the plaintiff’s decedent was
driving on a state highway when a large camper-truck

" MCL 257.1112 is designed “to provide a remedy to the victim of an
unidentified hit-and-run driver.” Adams, 110 Mich App at 526. Because it
is remedial in nature, it is liberally construed. Id.

8 Because Hill was issued before November 1, 1990, it is not binding on
us. MCR 7.215(J)(1).
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passed him going in the opposite direction. Id. at
384-385. A rock “ ‘came through the windshield just as
[the] camper passed’ ” the decedent’s vehicle. Id. at
384. Plaintiff, the decedent’s wife, was also in the car
and claimed that the camper had caused the rock to
become airborne. Id. at 385, The defendant had no
evidence to refute this claim. Id. The policy in question
provided UIM benefits in accidents involving hit-and-
run vehicles and included the same physical contact
requirement as in Kersten. Id. The Hill Court held that
an object propelled by the unidentified vehicle into the
insured vehicle is sufficient to satisfy the “physical
contact” requirement as long as there is “a substantial
physical nexus between the disappearing vehicle and
the object cast off or struck.” Id. at 394. The fact that
the rock came through the windshield just as the
camper went by was sufficient to establish such a nexus.
Id.

In Berry v State Farm Mut Auto Ins Co, 219 Mich App
340; 556 NW2d 207 (1996), the plaintiff drove over an
object that was lying in the road in front of her, causing
her to lose control of her vehicle. Id. at 343. She had
been unable to swerve to avoid the object because a car
was passing by in the opposite direction. Id. She had not
seen any traffic ahead of her. Id. However, shortly
before the accident, a witness had seen a truck, which
was hauling a trailer filled with scrap metal, stopped on
the side of the road approximately half a mile from the
accident site. Id. The trailer was uncovered, with two-
to three-foot sides, and a man was standing by the
trailer looking at the load. Id. The witness then saw a
piece of metal in the road at the accident site, which had
not been there when the witness had passed by 10 or 15
minutes earlier. Id. at 343-344. The accident occurred
approximately ten minutes later. Id. at 344. The policy
in question provided UIM benefits involving hit-and-
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run vehicles and required that the hit-and-run vehicle
strike the insured or a vehicle occupied by the insured.
Id. at 342.

The Berry Court held that the presence of scrap
metal in the trailer “at a time and location that was
temporally and spatially proximate to plaintiff’s
striking a piece of metal in the road” was sufficient to
establish “a substantial physical nexus between the
hit-and-run vehicle and the object struck by plain-
tiff . . ..” Id. at 350. Further, given the conflict be-
tween Kersten and Adams regarding the necessity of
“ ‘a continuous and contemporaneously transmitted
force from the hit-and-run vehicle’ ” to the insured
vehicle, the Berry Court held that “the presence of a
‘continuous and contemporaneously transmitted
force’ is a significant, but not dispositive, factor to be
considered in indirect contact cases in determining
whether the requisite substantial physical nexus has
been established.” Id. at 350-351 (citation omitted).
Although there was no such evidence in the Berry
case, there was testimony providing the “convincing
and objective evidence of a hit-and-run vehicle in the
absence of a continuous and contemporaneously
transmitted force.” Id. at 351. The witness’s testi-
mony “establishe[d] a continuous sequence of events
with a clearly definable beginning and ending, result-
ing in plaintiff’s coming into contact with the piece of
metal.” Id.

The distinguishing feature between our case and
cases like Berry, Hill, and Adams is that in those cases,
there was objective and convincing evidence of another
unidentified vehicle that could have been the source of
the object that made contact with the insured vehicle.
In Adams, there was a truck stopped in the same area of
the road where the truck tire was located. In Hill, there
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was a camper-truck passing by at the same moment the
rock was sent flying. In Berry, the only case that is
binding on this Court, there was a truck hauling scrap
metal just down the road from the accident site and a
piece of scrap metal in the road at the accident site. This
case is more like Kersten, in that there was an object in
the road and circumstantial evidence that it could have
come from a vehicle, but no objective evidence of any
vehicle in the area that could have been the source of
the object.

Plaintiff testified that she did not see the ladder
fall off a vehicle. She testified that she saw a vehicle
in front of her in the center left lane just before she
came upon the ladder, but this vehicle blocked her
view of the ladder and thus was not the source of the
ladder. Plaintiff also stated that there might have
been another vehicle in front of her that changed
lanes just before she noticed the ladder. That vehicle
did not drop the ladder but successfully avoided it.
She recalled someone at the scene mentioning a
truck, but she could not say if that person “said that
they saw it fall or if it was a truck. I remember
everyone said it was a truck but I don’t know if
anyone specifically saw the truck or not.” In other
words, people were speculating that the ladder must
have come from a truck. None of the witnesses could
connect the ladder to any passing vehicle.?

9 Panels of this Court have held, in unpublished cases, that absent
evidence of an actual vehicle that is the source of the object in the road,
a “substantial physical nexus” between the unidentified vehicle and the
object struck is not established. See, e.g., Kerr v Citizens Ins Co of
America, unpublished opinion per curiam of the Court of Appeals, issued
January 22, 2008 (Docket No. 273319) (bale of hay in the road, no
evidence of any vehicle seen in the area from which it could have fallen);
Girodat v Auto Club Ins Ass’n, unpublished opinion per curiam of the
Court of Appeals, issued March 4, 1997 (Docket No. 194688) (tire lying in
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Defendant’s policy is somewhat different from those
at issue in Kersten and Hill and from the statute at
issue in Adams, because rather than requiring direct
physical contact between an unidentified vehicle and
the insured’s vehicle, it provides that coverage is avail-
able in two situations: (1) where there is vehicle-to-
vehicle contact (direct physical contact); and (2) where
the unidentified vehicle causes an object to hit the
insured’s vehicle (indirect physical contact). It is undis-
puted that plaintiff’s car was not hit by another car.
Further, there was no evidence that another vehicle
caused the ladder to hit plaintiff’s car. Even if the
phrase “cause an object to hit” was not limited to
instances of a direct and immediate connection between
the unidentified vehicle and the object, as in Hill, but
could be interpreted to include instances of an indirect
and intermediate connection between the unidentified
vehicle and the object, as in Berry, there was still no
evidence of another vehicle in the area that was carry-
ing a ladder at or near the time of the accident.

If this were the only evidence presented below, we
would reverse the order of the trial court. However, this
case is factually distinguishable from the cases cited
above. Plaintiff presented evidence of the location of the
accident, which supports an inference that the ladder in
question must have fallen off another vehicle. This
accident occurred at the intersection of I-696 and I-75
in Royal Oak. In the location where the accident oc-
curred, the freeway on which plaintiff was operating
her vehicle, 1-696, rises high above another freeway,
I-75. Exhibit 1 of plaintiff’s brief, which we reproduce
here, depicts the area as follows:

the road, no evidence of any vehicle seen in the area from which it could
have fallen). Because these cases are unpublished, they are not binding
on us.
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The accident site is inaccessible to pedestrians and
nonvehicular traffic. Other witnesses testified that no
construction was taking place in the area at the time of
the accident. The trial court concluded that “someone
just didn’t walk down the expressway ... carrying a
ladder and drop it off,” and noted, “I don’t think it
dropped from an airplane.” Upon viewing the aerial
photograph of the crash site, it is obvious that this
accident occurred on a raised highway in an area that is
only accessible to motor vehicles. A reasonable juror
could conclude that there is no reasonable explanation
for the presence of a ladder in the middle of an overpass
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soaring high above Royal Oak and inaccessible to non-
vehicular traffic except that the ladder must have fallen
off a vehicle. Accordingly, a reasonable juror could
conclude that the presence of a ladder in the roadway,
under these circumstances and in the absence of any
other reasonable explanation for the ladder’s presence,
established a “substantial physical nexus” between a
hit-and-run vehicle and the ladder struck by plaintiff.

Further, Berry, which is the only case that is binding
on us, does not preclude us from considering the unique
location of this accident in determining that a question
of fact exists in this case. The Berry holding simply
discussed a situation in which the Court determined
that a “substantial physical nexus” was established by
the proofs. See Berry, 219 Mich App at 350. This case
does not require us to establish an affirmative link
between a particular hit-and-run vehicle and the ladder
lying in the roadway. And although the evidence does
not establish an identifiable vehicle from which the
ladder might have fallen, the evidence also permits a
reasonable person to eliminate all reasonable sources
for the presence of the ladder except one: the ladder fell
off a vehicle (such as a work truck). Berry does not
preclude us from considering whether evidence of an
accident’s location creates a question of fact with regard
to whether a substantial physical nexus exists between
the ladder and an unidentified hit-and-run vehicle.
Although we find Kersten, Adams, and Hill useful to
reflect on when considering the circumstances under
which a “substantial physical nexus” can exist, these
cases are not binding on us and do not require us to
adopt a different outcome.

Although some degree of speculation is necessary to
determine exactly how this ladder arrived at its loca-
tion, we conclude that, under the unique set of facts in
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this case, such speculation is permissible. In fact, we
believe that such speculation does not surpass the level
of speculation permitted by the Berry Court when
finding that a reasonable juror could conclude that the
metal found in the roadway had fallen from a truck that
a witness saw in the vicinity of the accident approxi-
mately 15 minutes before the accident.

We affirm the denial of the motion for summary
disposition and remand this case to the trial court for
further proceedings consistent with this opinion. We do
not retain jurisdiction.
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MATTHEWS v DEPARTMENT OF NATURAL RESOURCES

Docket No. 288040. Submitted January 12, 2010, at Grand Rapids.
Decided April 6, 2010, at 9:05 a.m.

Glen J. and Carol J. Matthews and others brought an action in the
Mecosta Circuit Court against the Department of Natural Re-
sources, alleging that they have a prescriptive easement to access
their landlocked property through certain state-owned land and to
maintain a pathway of several hundred wooden pallets laid end-
to-end across the wetland area of the state land for such purposes.
The trial court, Scott Hill-Kennedy, J., held that plaintiffs proved
a prescriptive easement across the state-owned land and could
continue to use the pallet pathway without obtaining a statutorily
required permit to place fill material or maintain a use in a
wetland. Defendant appealed.

The Court of Appeals held:

1. Before March 1, 1988, claims of adverse possession or
prescriptive easement were allowed against the state. Effective
March 1, 1988, the Legislature amended the relevant statute, MCL
600.5821(1), to provide that a person may not acquire title to
state-owned property through adverse possession or prescriptive
easement. The statute, however, does not operate to extinguish
rights that vested before March 1, 1988.

2. Assuming all other elements have been established, one
gains title by adverse possession when the period of limitations
expires, not when an action regarding the title to the property is
brought.

3. A prescriptive easement results from open, notorious, ad-
verse, and continuous use of another’s property for 15 years and
requires elements similar to adverse possession, except exclusivity.
Plaintiffs must demonstrate an entitlement to a prescriptive
easement by clear and cogent evidence.

4. Defendant did not dispute that plaintiffs’ use was open,
notorious, and adverse, but disputed whether their use had been
continuous for a 15-year period. Because none of the plaintiffs had
any ownership interest in the landlocked property until at least
1984, they must show privity of estate by tacking on the possessory
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periods of their predecessors-in-interest to achieve the necessary
15-year period. Privity may be shown in one of two ways: including a
description of the disputed acreage in the deed or by an actual
transfer or conveyance of possession of the disputed acreage by parol
statements made at the time of conveyance. Plaintiffs’ deeds did not
convey an easement across the state land. The facts of this case show
that plaintiffs, who were well acquainted with their predecessors-in-
interest, must have understood that an easement was appurtenant to
the land. It was undoubtedly the original owners’ intent to transfer
their rights to the easement to plaintiffs. The parol transfer require-
ment can also be satisfied in the limited circumstances where the
tacking property owners are well acquainted with the predecessors-
in-interest and there is clear and cogent evidence that the
predecessors-in-interest undoubtedly intended to transfer their
rights to their successors-in-interest, for example, by showing that
the successors had visited and remained on the property and had
used it for many years before their acquisition of title. When, as in
this case, predecessors and successors are so intimately acquainted, it
would not be reasonably expected for the predecessors to expressly
articulate to the successors a right that all parties already believed
they possessed. The trial court correctly held that plaintiffs could tack
their prescriptive use with that of their predecessors-in-interest
because under the circumstances they were able to show privity
through their continual, prior use of the easement.

5. The trial court did not violate the provisions of the Natural
Resources and Environmental Protection Act, MCL 324.101 et
seq., or the separation of powers doctrine when it recognized that
plaintiffs had established the existence of a prescriptive easement,
however, the court was not permitted to disregard the statutory
requirements when determining the scope of the easement. Plain-
tiffs have a duty to follow the applicable laws and regulations
affecting the land over which their easement extends. The trial
court erred by judicially creating an additional exception to the
statutory permit requirements by holding that plaintiffs could be
exempted from the permit requirement as long as they took efforts
to minimize their intrusive activities. The trial court erred by
holding that plaintiffs were allowed to continue maintaining the
pallet pathway without obtaining a permit.

Affirmed in part and reversed in part.

1. EASEMENTS — PRESCRIPTIVE EASEMENTS — PRIVITY OF ESTATE — TACKING.

Privity of estate, for purposes of tacking on the possessory periods of
predecessors-in-interest and successors-in-interest to determine if
the period of limitations for a prescriptive easement has been
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satisfied, may be shown in one of two ways: by including a
description of the disputed acreage in the deed or by an actual
transfer or conveyance of possession of the disputed acreage by
parol statements made at the time of the conveyance; the parol
transfer requirement can also be satisfied in the limited circum-
stances where the successors-in-interest are well acquainted with
the predecessors-in-interest and there is clear and cogent evidence
that the predecessors-in-interest undoubtedly intended to transfer
their rights to the successors-in-interest, for example, by showing
that the successors-in-interest had visited and remained on the
property and had used it for many years before acquiring title to
the property and, therefore, it would not be reasonably expected
for the predecessors to expressly articulate to the successors a
right that all parties already believed they possessed.

2. EASEMENTS — PRESCRIPTIVE EASEMENTS — STATUTES — REGULATIONS.

A property owner with a prescriptive easement has a duty to follow
any applicable laws and regulations affecting the land over which
the easement extends.

Lynch, Gallagher, Lynch, Martineau & Hackett,
PL.L.C. (by Mary Ann J. O’Neil and Jennifer M. Gallo-
way), for plaintiffs.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, and Marie Shamraj and Daniel P
Bock, Assistant Attorneys General, for defendant.

Before: K. F. KELLY, PdJ., and HOEKSTRA and WHITBECK,
Jd.

PER CURIAM. This case arises out of the alleged right of
certain landlocked property owners to maintain and use
a crude pathway (several hundred wooden pallets laid
end-to-end) across a state-owned and -regulated wet-
land. Defendant, Department of Natural Resources!
(the Department), appeals as of right the trial court’s

! The Department of Natural Resources was abolished and replaced by
the Department of Natural Resources and Environment, MCL
324.99919, effective January 17, 2010.
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order entering judgment in favor of plaintiffs, Glen Mat-
thews, Carol Matthews, Kevin Matthews, Stephanie Mat-
thews, Martin Schaeffer, and Ann Schaeffer? (collectively,
the landlocked property owners). The Department argues
that the trial court erred by finding that privity existed
between the landlocked property owners and their
predecessors-in-interest when there was no mention of an
easement in the deeds and it was undisputed that the
issue of an easement was never discussed with the previ-
ous owners. The Department also contends that the trial
court erred by allowing the landlocked property owners to
place fill material in a regulated wetland without obtain-
ing a permit.? The landlocked property owners respond
that the trial court properly found that they had estab-
lished privity between them and their predecessors-in-
interest on the basis of their prior use of the landlocked
parcel. The landlocked property owners also contend that
the trial court properly balanced common-law provisions
against statutory provisions and held that the various
rights sought to be protected by those laws weighed in
favor of the landlocked property owners. We affirm in part
and reverse in part.

I. BASIC FACTS AND PROCEDURAL HISTORY

In 1969, Arthur Funnell and his wife, Edna Funnell,

2 We note that the spelling of the surname “Schaeffer” varies in the
record. However, for consistency, we will use this spelling throughout this
opinion.

3 Although the Department is responsible for administration and
control of state-owned land, MCL 324.503(1), at the time of the lower
court proceedings in this action, the Department of Environmental
Quality was vested with authority for regulating uses of wetlands, MCL
324.30301 et seq. The Department of Environmental Quality was abol-
ished and replaced by the Department of Natural Resources and Envi-
ronment, MCL 324.99919, effective January 17, 2010, and the powers
and duties of the former department are now assigned to the Department
of Natural Resources and Environment.
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their son, Melvin Funnell, and his wife, Betty Funnell;
and their daughter, Joyce Schaeffer, and her husband,
Robert Schaeffer (collectively, the Funnells), purchased
the landlocked parcel, which consisted of 40 acres of
property in Sheridan Township, Mecosta County, Michi-
gan. Each of the three couples received an undivided /3
interest. The prior owners were Albert and Delila Ander-
son, who purchased the landlocked parcel from the state
of Michigan in 1937. Arthur Funnell intended to use the
landlocked parcel as a seasonal hunting camp. The land-
locked parcel has no direct access to any public road. To
the north and west, it is surrounded by state-owned
property. And to the east and south, it is surrounded by
private property. Plaintiff Glen Matthews testified at trial
that his father-in-law, Arthur Funnell, had specifically
sought out an inexpensive parcel of land and that he
purchased the landlocked parcel with full knowledge that
it was landlocked. Glen Matthews also testified that,
although the family was not specifically looking for a
landlocked parcel, landlocked land is less expensive than
properties with road access.

The state-owned land that surrounds the landlocked
parcel on two sides is part of the Martiny Lakes State
Game Area. The nearest maintained road is Madison
Road, located approximately one mile to the north of
the landlocked parcel. There is an old two-track logging
road that extends from Madison Road through the state
land. This two-track road ends approximately 0.22
miles short of the landlocked parcel.

Over time, the Funnells transferred their ownership
interests to the landlocked property owners. The land-
locked property owners are all members of Arthur
Funnell’s family, either by blood or affinity. In February
1984, Arthur Funnell’s widow, Edna Funnell, deeded
her 1/s interest to their daughter Carol Matthews and
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her husband Glen Matthews. In May 1996, Melvin
Funnell’s widow, Betty Funnell, deeded her /3 interest
to her nephew, Martin Schaeffer, and his wife, Ann
Schaeffer. And in January 1998, Robert Schaeffer’s
widow, Joyce Schaeffer, deeded her 1/s interest to her
nephew, Kevin Matthews, and his wife, Stephanie Mat-
thews.

The landlocked property owners and their predeces-
sors (the Funnells) visited the property during hunting
season in the late 1960s, accessing it by foot. Initially,
they would walk across an adjacent parcel of privately
owned land. However, shortly thereafter, the owner of
that private land asked them to stop crossing that land,
so the Funnells began parking at the end of a trail just
off Madison Road, and would then walk the rest of the
way across the state-owned land. Around 1975, they
were able to drive a little further off Madison Road
because the two-track road had been created for logging
purposes on the state land. They were unable to drive
further than the end of the two-track road because the
ground was too wet and swampy. In the early 1970s,
they began using snowmobiles to traverse the swamp
and then later used all-terrain vehicles.

From the time that the Funnells first acquired the
landlocked parcel, they would place some dead wood
from the surrounding forest in particularly wet areas of
the state-owned land to help them traverse it. However,
in 1984 or 1985, the landlocked property owners began
to place wooden pallets on the ground in the swamp
area to make it more passable. This resulted in the
construction of a pathway of pallets that stretches 0.22
miles (or 1,200 feet), from the end of the two-track road
to the landlocked parcel.

The landlocked property owners testified that in
addition to using the land as a hunting camp, they used



2010] MATTHEWS V NATURAL RESOURCES DEP’T 29

the land and the cabin thereon essentially as a family
retreat, with couples spending quiet weekends there
together or with numerous family members gathering
to celebrate holidays together.

Glen Matthews testified that there was no discussion
about access or an easement at the time the property
was conveyed to him. Carol Matthews explained that
there was no need for a specific discussion regarding
access because Glen and Carol Matthews took it for
granted that the two-track road and the pallet path
were the sole means to get to the property. Carol
Matthews also explained that the transfer of interest
from the Funnells was just a formality because the
landlocked property owners “were always involved.”
Martin and Ann Schaeffer similarly testified that there
was no discussion about access or an easement at the
time the property was conveyed to them because they
had never accessed the property in any manner other
than by going across the two-track road and the pallet
path. Kevin Matthews, however, testified he and his
uncles, Robert Schaeffer and Melvin Funnell, did have
specific discussions about how to access the property
before he took ownership. Kevin explained that Robert
and Melvin told him that they had “pretty much ex-
hausted any other alternatives on how to get in and
out” and that the pallet path was the best route.

The Department’s wildlife habitat biologist, Jeffrey
Greene, was assigned to Mecosta County in 1998. In the
course of his duties, he noted that there was evidence of
illegal activities on the state land between Madison
Road and the landlocked parcel. He noticed dumping of
trash, piles of new pallets at the end of the two-track
road, and old pallets placed in the swamp south of the
end of the two-track road. (Greene, however, did not
suspect the landlocked property owners of dumping the
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trash, and the Department concedes that there is no
reason to believe that they were responsible.) However,
Greene testified that pallets harm the wetland by
breaking down wetland vegetation and increasing soil
erosion and sedimentation. Greene also testified that
the pathway of pallets presented not only harm to the
wetland, but also a danger to hunters on the state-
owned land. According to Greene, the pallets were
slippery, with nails protruding from them; thus, he was
concerned about the safety of hunters who may walk on
them.

Additionally, Greene noted that the illegal use of
motorized vehicles has resulted in harm to the wetland
and was the very reason why the trail was becoming
more difficult to traverse. The motorized vehicle usage
had torn up the wetland and created holes, which
vehicles could then sink into and get stuck. Because of
these activities and the risks of harm to the hunters,
wetland, and wildlife, Greene spoke with his supervisor
about closing the two-track road. On August 21, 2003, a
gate was placed off Madison Road, cutting off vehicular
access to the two-track road.

On August 25, 2003, Greene met with three of the
landlocked property owners. Greene offered to issue a
key to the gate and a use permit, which would allow the
landlocked property owners to open the gate and access
the two-track road for a period of one year. But the
landlocked property owners did not respond. Greene
also requested that the landlocked property owners
assist him in removing the pallets and proposed that

4 Tt is illegal to use an off-road recreation vehicle (including a snowmo-
bile or all-terrain vehicle) in a state game area except on roads, trails, or
areas designated for such purpose. MCL 324.81133(e). Additionally, it is
illegal to operate an off-road recreation vehicle in a wetland. MCL
324.81133(0). It is not illegal to travel by foot through a state game area.
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they could replace the pallets with proper walkways
over the wetter spots of the trail. But the landlocked
property owners declined this suggestion, instead in-
quiring about the possibility of obtaining an easement
across the state-owned land from the Department.
Greene provided them with the Department’s easement
application, but the landlocked property owners never
applied because they heard that it was unlikely that the
Department would grant their request. The landlocked
property owners filed this action, alleging that they had
a prescriptive easement to access their landlocked par-
cel through the state-owned land and to maintain the
pathway of pallets through the state-owned wetland
area. The landlocked property owners requested a judg-
ment allowing them ingress and egress to the land-
locked parcel by vehicle, all-terrain vehicle, and snow-
mobile. (The landlocked property owners also alleged
an implied easement, but that issue has not been raised
again on appeal and we will not discuss it further).

On March 13, 2008, at the end of a three-day bench
trial, the trial court ruled from the bench that the
landlocked property owners had proven a prescriptive
easement across the state-owned land to access their
property. The trial court held that the landlocked prop-
erty owners were required to demonstrate that they
used state-owned land to access their parcel in a way
that was open, notorious, and hostile for a period of 15
years before March 1, 1998 (the date on which a statute
barred prescriptive easement actions against the state.)
The trial court found that a parol grant of an easement
did occur because the landlocked property owners and
their predecessors had continually used the pathway
and had always assumed that they would be able to
cross the state-owned land to access their property.
According to the trial court,
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the behavior of the many parties having participated in
going back and forth on this property, and clearly under-
standing that it was accessed by this easement, leaves no
doubt that there was privity, leaves no doubt that there was
parol indications or information known or made known to
these parties at the time the property was conveyed from
one family member or a group of family members to
another family member or a group of family members. I am
not saying there were actual words, but I think the
activities of using the property for such a long time left no
doubt as to what was understood to be part of the convey-
ance.

In April 2008, the trial court issued a posttrial
written judgment. The trial court confirmed its holding
that the landlocked property owners had established a
prescriptive easement. However, the trial court re-
quested that the parties submit posttrial briefs on the
issue of the scope of the prescriptive easement.

On September 11, 2008, after receiving the posttrial
briefs and conducting a telephone conference, the trial
court issued a written opinion and order. The trial court
first cited caselaw indicating that easement holders are
generally allowed to do such acts as are necessary to
make effective use and enjoyment of the easement and
that the scope of the easement is largely determined by
what is reasonable under the circumstances. The trial
court then turned to the provisions of the Natural
Resources and Environmental Protection Act
(NREPA), which prohibits people from placing fill ma-
terial in the wetlands.? The trial court acknowledged
that “[a]llowing Plaintiffs to continue to use the ease-
ment as they have historically done would appear to
violate the above provisions of [the NREPA]” but then
qualified that statement by stating that the trial court
could “excuse[]” the violation “by [its] decision that a

5 MCL 324.30304(a).
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prescriptive easement has been established.” The trial
court went on to note that the NREPA did allow for
certain easement exceptions for construction of various
types of roads and pipelines, and then stated that
“[w]hile Plaintiffs’ easement does not fit into one of
these categories, it is apparent that the Legislature
recognized that certain other rights would be balanced
against, and in some cases take priority over the pro-
tection of wetland areas through elimination of any
possibly intrusive activities.” The trial court then ex-
plained its understanding that the landlocked property
owners’

use of the private property would be materially curtailed if
they are not allowed to place something on the path to
allow motorized vehicles to travel to and from their private
property. Walking or skiing would be the only means of
ingress and egress at times when the ground and/or water
are not frozen. Based on age and physical limitations, this
limits the ability of some of the plaintiffs to visit the
property. It also limits hauling of supplies and other items
during deer hunting season and again limits participation
in this activity by some of the plaintiffs.

The trial court also acknowledged that the state had
significant interests in protecting the integrity and
value of the wetlands. The trial court then went on to
note the difficulty in attempting to strike a balance
between the parties’ competing interests: “Both inter-
ests are significant, and it is well recognized that they
are to be protected. So, what is the balance to be
struck?”

The trial court “reject[ed]” the Department’s recom-
mended solutions:

Requiring permitting likely means that numerous steps
must be taken, which likely would include the installation
of a boardwalk, engineered floating pads, or a similar
structure by Plaintiffs over the full .22-mile path. Based on



34 288 MICH App 23 [Apr

the limited relevant testimony at trial, a cost of $40,000 or
more was suggested for installation of a boardwalk. The
Court finds that requiring a boardwalk or engineered
floating mat over the full .22 miles [sic] path is unreason-
able. It would likely be prohibitively expensive for plaintiffs
and also likely would in effect deny Plaintiffs the reason-
able enjoyment of their property rights.

The trial court then continued:

Moreover, adopting Defendant’s proposed solution
would require Plaintiffs to seek permits and approval for
their uses from Defendant, effectively placing the determi-
nation of the scope of the easement (or the existence of the
easement at all) in the hands of the Defendant and not the
Court. Effectively, this would mean the Plaintiffs had
achieved nothing in establishing the existence of the ease-
ment. Despite the possibility that the Plaintiffs might be
able to comply with the permitting process and still enjoy
the benefits of their easement, the likely outcome of the
process is speculative on this record. Plaintiffs likely would
have no greater rights than the general public with respect
to their easement.

Although noting the potential harm to the wetland
ecosystem by continued use of the pallets, the trial
court nevertheless ruled that the landlocked property
owners could continue to maintain and use their make-
shift pallet pathway to traverse the regulated wetland
without applying for or obtaining a statutorily required
permit from the Department of Environmental Quality.

The Department now appeals the trial court’s rulings
that the landlocked property owners demonstrated the
requisite privity to allow them to tack their periods of
prescriptive use with those of the predecessors-in-
interest and that the landlocked property owners could
place fill material and maintain a use in a wetland
without obtaining a permit from the Department of
Environmental Quality.
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II. TACKING AND PRIVITY

A. STANDARD OF REVIEW

The Department argues that the trial court erred by
finding that privity exists when there was no mention of
an easement in the deeds and it was undisputed that
the issue of an easement was never discussed with the
previous owners at the time of the conveyances.

Actions to quiet title are equitable, and we review the
trial court’s holdings de novo.® However, we review the
trial court’s findings of fact for clear error.”

B. ANALYSIS

Generally, the period of limitations for the recovery
or possession of land is 15 years.® However, it is well
settled that “[t]he statute of limitations for recovering
real property does not run against the state or state
agencies, . . . unless there is legislation to the con-
trary.”® Before March 1, 1988, legislation to the con-
trary did exist that allowed claims of adverse possession
or prescriptive easement against the state.l? Effective
March 1, 1988, however, the Legislature, in 1988 PA 35,

5 Gorte v Dep’t of Transportation, 202 Mich App 161, 165; 507 NW2d
797 (1993).

" Higgins Lake Prop Owners Ass’n v Gerrish Twp, 255 Mich App 83,
117; 662 NW2d 387 (2003).

8 MCL 600.5801(4).

9 Gorte, 202 Mich App at 165, citing Caywood v Dep’t of Natural
Resources, 71 Mich App 322; 248 NW2d 253 (1976).

10 Gorte, 202 Mich App at 165. Before March 1, 1988, MCL 600.5821(1)
provided:

No action for the recovery of any land shall be commenced by
or on behalf of the people of this state unless it is commenced
within 15 years after the right or title of the people of this state in
the land first accrued or within 15 years after the people of this
state or those from or through whom they claim have been seised
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amended MCL 600.5821(1) and reinstated the common-
law rule that one cannot acquire title to state-owned

property through adverse possession or prescriptive
easement.”! MCL 600.5821(1) now provides:

Actions for the recovery of any land where the state is a
party are not subject to the periods of limitations, or laches.
However, a person who could have asserted claim to title by
adverse possession for more than 15 years is entitled to
seek any other equitable relief in an action to determine
title to the land.

Interpreting the amended MCL 600.5821(1), this
Court has held that, because the Legislature removed
the prior language that permitted the running of the
limitations period, the period of limitations for adverse
possession can no longer run against the state.'? This
Court clarified, though, that “§ 5821, as amended, can-
not be applied to plaintiffs if it would abrogate or impair
a vested right.”13 Therefore, “[t]he statute does not
operate to extinguish rights that have vested before the
effective date of the statute, March 1, 1988.714

“Because the statute cannot be applied if it would
abrogate or impair a vested right,” it is necessary to
determine when the plaintiffs’ claim of title to the
property vested.’® The party claiming a prescriptive
easement is vested with title to the land upon the
expiration of the period of limitations, “and this title is
good against the former owner and against third par-

or possessed of the premises, or have received the rents and
profits, or some part of the rents and profits, of the premises.

L Gorte, 202 Mich App at 166.

2 Id. at 167.

13 Id.

4 Higgins Lake, 255 Mich App at 119.
5 Gorte, 202 Mich App at 168.
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ties.”16 In other words, “the expiration of the period of
limitation terminates the title of those who slept on
their rights and vests title in the party claiming adverse
possession. Thus, assuming all other elements have
been established, one gains title by adverse possession
when the period of limitation expires, not when an
action regarding the title to the property is brought.”??

“An easement represents the right to use another’s
land for a specified purpose.”'® In other words, “ ‘[aln
easement does not displace the general possession of the
land by its owner, but merely grants the holder of the
easement qualified possession only to the extent neces-
sary for enjoyment of the rights conferred by the
easement.” ”19 A prescriptive easement results from
open, notorious, adverse, and continuous use of anoth-
er’s property for a period of 15 years.?* A prescriptive
easement requires elements similar to adverse posses-
sion, except exclusivity.?! The plaintiff bears the burden
to demonstrate entitlement to a prescriptive easement
by clear and cogent evidence.??

The Department does not dispute that the landlocked
property owners have met the requirements of showing
that their use was open, notorious, and adverse. Rather,
the Department contends that the landlocked property
owners have failed to show continuous use of the
property for a period of 15 years.

16 Id.
17 Id. at 168-169 (citation omitted).

18 Plymouth Canton Community Crier, Inc v Prose, 242 Mich App 676,
678; 619 NW2d 725 (2000).

9 Id. at 679 n 2, quoting Schadewald v Brulé, 225 Mich App 26, 35; 570
NW2d 788 (1997) (alteration added).

X Higgins Lake, 255 Mich App at 118.
2l Id.
22 Killips v Mannisto, 244 Mich App 256, 260; 624 NW2d 224 (2001).
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As explained above, in order to claim a prescriptive
easement against the state, the landlocked property
owners have to show that they possessed the easement
for a full 15 years before March 1, 1988. In other words,
they have to show that they began to use the claimed
easement on March 1, 1973, or before. However, none of
the current landlocked property owners had any own-
ership interest in the landlocked parcel until at least
1984. Therefore, in order for their claim to survive, the
landlocked property owners have to show privity of
estate by “tacking” on the possessory periods of their
predecessors-in-interest to achieve the necessary 15-
year period.? If they are able to show such “tacking,”
then the Department concedes that the landlocked
property owners will satisfy the 15-year period because
it is undisputed that the landlocked property owners’
immediate predecessors-in-interest bought the prop-
erty in 1969.

“[P]rivity may be shown in one of two ways, by (1)
including a description of the disputed acreage in the
deed, or (2) an actual transfer or conveyance of posses-
sion of the disputed acreage by parol statements made
at the time of conveyance.”2

There is no dispute that none of the landlocked
property owners’ deeds conveyed an easement across
the state-owned land. And the Department contends
that the landlocked property owners cannot show trans-
fer by parol evidence because all the landlocked prop-
erty owners admitted that no discussions took place
regarding an easement or the method of accessing the
landlocked parcel at the time of their respective convey-

2 Siegel v Renkiewicz Estate, 373 Mich 421, 425; 129 NW2d 876 (1964);
Killips, 244 Mich App at 259.

2 Killips, 244 Mich App at 259 (citation omitted); see also Siegel, 373
Mich at 425.
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ances. The landlocked property owners respond, how-
ever, pointing out that they had been visiting and using
the property since the Funnells first purchased it in
1969 and that it was always understood that the only
means of access to the landlocked parcel was to travel
across the state land.

The Department responds to the landlocked property
owners’ argument, pointing out that to show privity
there must be a “parol,” or oral,? statement made at
the time of conveyance. The Department contends then
that the landlocked property owners’ mere use of the
same pathway was insufficient to show privity. How-
ever, the landlocked property owners counter that con-
tention, relying on caselaw in which the Michigan
Supreme Court held that past use of a property was
sufficient to meet the parol statement requirement.

In von Meding v Strahl?® the plaintiffs sought to
quiet title in a 20-foot-wide lane leading to Lake Michi-
gan and to restrain the defendants, neighboring land-
owners, from using the lane. On appeal, the Court held
that some of the defendants, the Flanagans, had estab-
lished an easement by prescription and tacking.?” At the
time the plaintiffs brought their suit, the Flanagans
had owned their property from 1928 to 1941.28 Because
they had only owned their property for 13 years, the
Court stated that they could sustain their prescriptive
interest only if they could tack their ownership to that
of the prior owner, Mrs. Dillenbeck.?® After noting the
parol transfer requirement, the Court held that the

2 Black’s Law Dictionary (7th ed).

26 von Meding v Strahl, 319 Mich 598, 602; 30 NW2d 363 (1948).
2T Id. at 614-615.

2 Id. at 614.

2 Id.
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Flanagans could tack their use to that of their prede-
cessor based on their prior use of the lane.? Specifically,
the Court explained:

We are satisfied from the record that the Flanagans,
owners of parcel 11, were well acquainted with the Dillen-
becks from whom they acquired the title, that they had
visited and remained on the property and had used the strip
for many years prior to their acquisition of the title to the
property. The easement was so jointly used by the neigh-
bors, that it was considered as appurtenant to all of the
lands. The conclusion is inescapable that in 1928 when the
Flanagans purchased the land, the parties must have
understood that an easement was appurtenant to the land,
parcel 11. Undoubtedly it was the intention of Dillenbeck to
transfer her rights to the easement to the Flanagans. The
record leads us to the conclusion that there was a parol
transfer by Mrs. Dillenbeck to the Flanagans of her rights
in the easement sufficient to permit the Flanagans to tack
the prior adverse user of Mrs. Dillenbeck to their own
adverse user to make up the prescriptive period.3!!

The Department attempts to distinguish von Meding
from this present case by noting that the record in von
Meding was “meager and complicated,”?> whereas the
record here is “very clear.” The Department also argues
that reading von Meding to allow for privity absent
evidence of an express parol grant would contravene the
well-established rule requiring that parol statements be
made at the time of conveyance. According to the
Department, courts should not be permitted to simply
look at the totality of circumstances and surmise that a
transfer was intended.

However, we conclude that von Meding is analogous
and supports a ruling in the landlocked property own-

30 Id. at 614-615.
31 Id. (emphasis added).
32 Id. at 602.
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ers’ favor. It is important to clarify that this is not a case
of an arms-length, third-party transfer. In this case, the
landlocked property owners all testified that they and
their family members/predecessors-in-interest had “al-
ways” used the easement. They collectively testified
that they had never used any other way to access their
landlocked parcel and, indeed, did not know of any
other viable means of access. This is substantially
similar to the facts in von Meding in that, here, the
landlocked property owners were well acquainted with
the Funnells and had visited and remained on the
property and had used the pathway for many years
before their acquisition of the title to the property.s
Thus, as in von Meding, “[t]he conclusion is inescap-
able” that in 1984 when the first of the landlocked
property owners began to purchase the land, the parties
must have understood that an easement was appurte-
nant to the land.?* As in von Meding, undoubtedly it was
the Funnells’ intention to transfer their rights to the
easement to the landlocked property owners.?

And, while we appreciate the Department’s concerns
about interpreting too broadly, or even effectively con-
travening, the parol statement requirement, a ruling in
favor of the landlocked property owners under the
circumstances of this case will not operate to deterio-
rate the parol statement rule. We are following the von
Meding precedent, which created a reasonable exemp-
tion to the common-law rule requiring parol state-
ments, by holding that the parol transfer requirement
can be satisfied in the limited circumstances where the
tacking property owners are “well acquainted” and

3 See id. at 614-615.
34 See id. at 614.
3 See id. at 614-615.
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there is clear and cogent evidence®* that the
predecessors-in-interest “[ulndoubtedly” intended to
transfer their rights to their successors-in-interest, for
example, by showing that the successors had “visited
and remained on the property and had used [it] for
many years prior to their acquisition of the title to the
property.”3” Indeed, to hold otherwise would needlessly
impose an artificial requirement on parties in similar
circumstances and would possibly work to deny parties
their otherwise properly vested rights. Where predeces-
sors and successors are so intimately acquainted as
under the facts here, it would not be reasonably ex-
pected for the predecessors to expressly articulate to the
successors a right that all parties already believed they
possessed.

The Department additionally argues that the trial
court’s finding of fact that the landlocked property
owners always believed they had an easement was
clearly erroneous in light of their testimony that they
asked Jeffrey Greene about the possibility of acquiring
an easement over the land. The Department posits that
the landlocked property owners “would not have asked
about acquiring an easement if...they already be-
lieved they owned one.” This argument is without
merit. As stated previously, a party claiming a prescrip-
tive easement is vested with title to the land upon the
expiration of the period of limitations.?® Therefore, the
fact that the landlocked property owners began to
question their right to cross the state land after the
Department began blocking their access in 2003 does
not negate that their right was already vested.

% Killips, 244 Mich App at 260.
3T von Meding, 319 Mich at 614-615.
3 Gorte, 202 Mich App at 168.
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Accordingly, we conclude that the trial court cor-
rectly held that the landlocked property owners could
tack their prescriptive use of the state-owned land with
that of their predecessors-in-interest because under the
circumstances they were able to show privity through
their continual, prior use of the easement.

III. STATUTORY PERMIT REQUIREMENTS

A. STANDARD OF REVIEW

The Department argues that a trial court may not
exempt parties from statutory permit requirements
simply on the basis of its finding that the parties hold a
common-law prescriptive easement across wetlands.

Actions to quiet title are equitable, and we review the
trial court’s holdings de novo.? The proper interpreta-
tion of a statute is also a question of law subject to our
review de novo.** We review the trial court’s findings of
fact for clear error.4!

B. ANALYSIS

The Department argues that the landlocked property
owners have violated the NREPA both by placing “fill
material”—the wooded pallets—in a wetland, and by
constructing and maintaining a “use or development”—
the pathway of pallets—in a wetland, without obtaining a
permit. Specifically, § 30304 of the NREPA provides in
pertinent part:

Except as otherwise provided in this part or by a permit
issued by the department under sections 30306 to 30314 and
pursuant to part 13, a person shall not do any of the following:

3 Id. at 165.

4 Putkamer v Transamerica Ins Corp of America, 454 Mich 626, 631;
563 NW2d 683 (1997).

4 Higgins Lake, 255 Mich App at 117.
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(a) Deposit or permit the placing of fill material in a
wetland.

(c) Construct, operate, or maintain any use or develop-
ment in a wetland."?

The Department further contends that the trial court
had no authority to excuse the landlocked property
owners from adhering to the statutory permit require-
ment. The landlocked property owners respond, argu-
ing that the trial court was entitled to recognize an
exception to the permit requirement on the basis of its
perception of the desirability of “balancing” the statute
against other “rights” not enumerated in the statute.

We first conclude that the trial court did not violate
the NREPA or the separation of powers doctrine when
it recognized that the landlocked property owners had
established the existence of a prescriptive easement.
The Michigan Supreme Court has made clear that the
NREPA does not grant the Department exclusive juris-
diction to manage the land within its control.#3 More-
over, this Court has stated that the NREPA does not
expressly or impliedly supersede common-law prin-
ciples regarding implied easements.* However, we do
not agree that the trial court was permitted to disregard
the statutory requirements when determining the scope
of the easement.

Here, the trial court recognized that, under common
law, parties that have shown the existence of a prescrip-

42 MCL 324.30304.

4 Burt Twp v Dep’t of Natural Resources, 459 Mich 659, 669-670; 593
NW2d 534 (1999).

4 Schumacher v Dep’t of Natural Resources, 256 Mich App 103, 109 n
3; 663 NW2d 921 (2003).
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tive easement are “allowed to do such acts as are
necessary to make effective the enjoyment of the ease-
ment, and the scope of this privilege is determined
largely by what is reasonable under the -circum-
stances.”® The trial court then concluded that it was
unreasonable to require the landlocked property own-
ers to obtain a permit. We disagree.

As the Department points out, neither the landlocked
property owners nor the trial court offered any evidence
or authority to “support the proposition that a right to
prescriptive use of another’s property may also convey
the right to violate a statute.” In other words, the fact
that the landlocked property owners may have a right
to use the easement at issue does not negate their duty
to follow the applicable laws and regulations affecting
the land over which their easement extends. For ex-
ample, mere establishment of a right to use of an
easement does not permit the easement holder to
disregard local zoning ordinances.*

The NREPA sets forth a clear mandate that, absent
qualification under one of several enumerated excep-
tions,*” a person must obtain a permit before placing fill
material or maintaining a use in a wetland.® And
although recognizing that the NREPA expressly pro-
vided specific enumerated exceptions, the trial court
nevertheless took it upon itself to recognize an addi-
tional exception for the landlocked property owners
under the circumstances of this case. The trial court

4 Killips, 244 Mich App at 261.

4 See Bevan v Brandon Twp, 438 Mich 385, 400; 475 NW2d 37 (1991).
See also Burt Twp, 459 Mich at 661-662 (holding that even the Depart-
ment of Natural Resources itself is subject to comply with the local
zoning ordinances).

47 MCL 324.30305.

48 MCL 324.30304.
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reasoned that the enumerated exceptions were created
to recognize “that certain other rights would be bal-
anced against, and in some cases take priority over the
protection of wetland areas through elimination of any
possibly intrusive activities.” Therefore, the trial court
found that the landlocked property owners could like-
wise be exempted from the permit requirement as long
as they took efforts to minimize their intrusive activi-
ties. In so holding, the trial court erred.

As the Department points out, it is a well-established
rule of statutory construction that when the Legisla-
ture enumerates a list of conditions or exceptions in a
statute, “[t]heir enumeration eliminates the possibility
of their being other exceptions under the legal maxim
expressio unius est exclusio alterius.”* As the Depart-
ment explains, the trial court therefore erred in holding
“that the exact opposite is true and that, if the Legis-
lature enumerates a list of statutory exceptions, it-
... must intend to open the door to any other excep-
tions that a court may deem reasonable.” The trial
court was not entitled to engage in its own permitting
process contrary to the Legislature’s express intent and
judicially create an additional exception to the permit
requirement.

Additionally, we disagree with the trial court that it
would be unreasonable to require the landlocked prop-
erty owners to apply for a proper permit. The trial
court’s concerns about the additional burdens that may
be placed on the landlocked property owners by the
permitting process are speculative. And it is the prov-
ince of the Department,® not the court, to assess the

4 Hoerstman Gen Contracting, Inc v Hahn, 474 Mich 66, 74; 711 NW2d
340 (2006). See also Black’s Law Dictionary (7th ed), p 1635 (“The
expression of one thing is the exclusion of another.”).

%0 MCL 324.30301(d); MCL 324.30304.
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circumstances and devise a plan to allow the landlocked
property owners the most reasonable use of their land
while still protecting the state’s interest in preserving
and protecting the character and integrity of the wet-
lands.5! Accordingly, we conclude that the trial court
erred by holding that the landlocked property owners
were allowed to continue maintaining their pallet path-
way without obtaining a proper permit.

We affirm the trial court’s decision that the land-
locked property owners established the existence of a
prescriptive easement over state-owned land, but we
reverse the trial court’s decision that the landlocked
property owners need not follow the statutory require-
ment of obtaining a permit to place fill material in a
wetland area.

51 On this point, we acknowledge the trial court’s concerns that
installation of a boardwalk system over the full 0.22-mile path might be
cost prohibitive. Thus, we would caution the Department to avoid
imposing permit requirements that would rise to the level of effectively
denying the landlocked property owners the reasonable enjoyment of
their property rights.
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ONE’S TRAVEL LTD v DEPARTMENT OF TREASURY

DATA TECH SERVICES, INC v DEPARTMENT OF TREASURY

Docket Nos. 287254 and 287255. Submitted November 9, 2009, at Lansing.

Decided April 6, 2010, at 9:10 a.m.

Plaintiffs, ONE’s Travel Ltd. and Data Tech Services, Inc., both

for-profit Michigan corporations subject to taxation under the
Single Business Tax Act (SBTA), MCL 208.1 et seq., repealed
effective December 31, 2007, and both subsidiaries of Credit Union
ONE, a state chartered credit union created pursuant to the Credit
Union Act, MCL 490.101 et seq., and which is exempt from
taxation under the SBTA, claimed small business tax credits under
MCL 208.36 for certain tax years. The Department of Treasury
denied the credits. ONE’s Travel and Data Tech challenged the tax
assessments made by the department in the Court of Claims,
which consolidated the matters. Plaintiffs moved for summary
disposition, arguing that because Credit Union ONE is not a
taxpayer under the SBTA and is totally exempt from the single
business tax, its tax exempt activities are totally unrelated to
plaintiffs’ taxable activities and cannot be consolidated with
plaintiffs’ gross receipts for purposes of determining plaintiffs’
eligibility for the small business credit. The department moved for
summary disposition arguing that it is irrelevant that Credit
Union ONE is exempt from taxation under the SBTA and claiming
that plaintiffs and Credit Union ONE formed an “affiliated group”
as defined under the act and, therefore, plaintiffs were required to
consolidate their business activities with those of Credit Union
ONE for purposes of determining plaintiffs’ eligibility for the
small business credit. The Court of Claims, Joyce A. Draganchuk,
dJ., denied plaintiffs’ motion and granted summary disposition in
favor of the department. ONE’s Travel appealed (Docket No.
287254) and Data Tech appealed (Docket No. 287255). The Court
of Appeals consolidated the appeals.

The Court of Appeals held:

1. Entities that are part of a corporate structure in which the
parent is a state chartered credit union exempt from taxation
under the SBTA must, for purposes of determining their eligibility
for the small business tax credit, consolidate their gross receipts
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with the business activities of other members of their affiliated
group, including the parent credit union. Only when the consoli-
dated number meets the threshold requirements of MCL 208.36(2)
for the small business tax credit will the individual entities qualify
for the credit.

2. If an entity is part of an affiliated group, a controlled group
of corporations, or an entity under common control, it must
aggregate the business activities of all the other entities of the
group to determine eligibility for the small business tax credit.

3. A “United States corporation,” for the limited purpose of
determining whether an “affiliated group” exists under MCL
208.3(1), is an association, joint-stock company, or an insurance
company that is created or organized in or under the laws of the
United States or under the laws of a state. The same definition
applies in determining whether an entity is required, under MCL
208.36(7), to consolidate its business activities with other entities
in determining eligibility for the small business tax credit.

4. Credit Union ONE is a “United States corporation” within
the meaning of § 3(1), because it is an association created or
organized under Michigan law. Credit Union ONE and plaintiffs
are an affiliated group, as defined in § 3(1), and as incorporated by
§ 36(7), thus plaintiffs were required to consolidate the business
activity of Credit Union ONE with their gross receipts.

5. Section 36(7) requires a member of an affiliated group to
consolidate its “business activities” with that of the other mem-
bers in the group in order to take the credit allowed by § 36(2).
Section 36(2) premises an entity’s eligibility for the tax credit, in
part, on whether its “gross receipts” exceed a certain amount for
the tax year at issue. The two provisions require that the “business
activities” of the group be consolidated with the “business activ-
ity” of the taxpayer entity claiming the credit, and that this
consolidated number, or the gross receipts, not exceed the thresh-
old amounts under § 36(2). Therefore, in these cases, it is only
relevant whether a nontaxpayer entity that is part of an affiliated
group, here Credit Union ONE, has “business activity” within the
meaning of the SBTA. It is that business activity that must be
consolidated with the business activity of plaintiffs.

6. The definition of “business activity” in MCL 208.3(2) does
not require an entity to be a taxpayer in order to have business
activity. “Business activity” is, under § 3(2), a transfer of property
or the performance of services within this state with the object of
gain, benefit, or advantage to the taxpayer or to others. The term
“others” encompasses all those “others” than taxpayers. Credit
Union ONE has business activity, for purposes of the SBTA,
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because it transfers property and performs services within the
state to the benefit of others. Although Credit Union ONE has no
single business tax liability because it is tax exempt, it still may
have business activity for purposes of determining whether its
subsidiaries qualify for a tax credit under § 36(2) and § 36(7).

Affirmed.

1. TAXATION — SINGLE BUSINESS TAX ACT — AFFILIATED GROUPS — SMALL

BusINEsS TAX CREDIT.

Entities that are part of a corporate structure in which the parent is

a state chartered credit union that is exempt from taxation under
the Single Business Tax Act must, for purposes of determining
their eligibility for the small business tax credit provided by MCL
208.36, consolidate their business activities with the business
activities of other members of their affiliated group, including the
parent credit union; only when the consolidated number meets the
threshold requirements of § 36(2) will the individual entities
qualify for the tax credit (MCL 208.1 et seq., repealed effective
December 31, 2007).

2. TAXATION — SINGLE BUSINESS TAX ACT — WORDS AND PHRASES — AFFILIATED

GROUPS — UNITED STATES CORPORATIONS — ASSOCIATIONS.

An “affiliated group” for purposes of MCL 208.36(7) and MCL

208.3(1) of the Single Business Tax Act is two or more United
States corporations, one of which owns or controls, directly or
indirectly, 80 percent or more of the capital stock with voting
rights of the other or others; a United States corporation, for such
purposes, is an association, joint-stock company, or an insurance
company created or organized in or under the law of the United
States or under the laws of a state; an “association” is a gathering
of people for a common purpose, the persons so joined, or an
unincorporated organization that is not a legal entity separate
from the persons who compose it (MCL 208.1 et seq., repealed
effective December 31, 2007).

3. TAXATION — SINGLE BUSINESS TAX ACT — AFFILIATED GROUPS — SMALL

BusiNEss Tax CREDIT — WORDS AND PHRASES — BUSINESS ACTIVITY —
OTHERS.

The Single Business Tax Act, in MCL 208.36(7), requires a member

of an affiliated group to consolidate its business activities with the
business activities of the other members of the group in order to
determine its eligibility for the small business tax credit allowed by
MCL 208.36(2); “business activity,” for such purposes, is a transfer
of property or the performance of services within the state with
the object of gain, benefit, or advantage to the taxpayer or to
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others; the term “others” encompasses all those “others” than
taxpayers; the fact that a member of an affiliated group is exempt
from taxation under the act does not mean that it does not have
business activities (MCL 208.1 et seq., repealed effective December
31, 2007).

Varnum LLP (by Thomas J. Kenny and Marla
Schwaller Carew) for plaintiffs.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, and Bruce C. Johnson, Assistant
Attorney General, for defendant.

Before: BORRELLO, Pd., and WHITBECK and K. F. KELLY,
Jd.

PER CURIAM. In these tax disputes, we must decide
whether plaintiffs are eligible for the small business tax
credit provided by § 36, MCL 208.36, of the Single
Business Tax Act (SBTA), MCL 208.1 et seq., repealed
effective December 31, 2007. The Court of Claims
determined that plaintiffs are not eligible for the credit
and granted summary disposition in defendant’s favor.
We agree and hold that entities part of a corporate
structure in which the parent is a state chartered credit
union exempt from taxation under the SBTA must, for
purposes of determining their eligibility for the small
business tax credit, consolidate their gross receipts with
the business activities of other members in their “affili-
ated group,” including the parent credit union. Accord-
ingly, we affirm.

I. BASIC FACTS AND PROCEDURAL HISTORY

Plaintiffs, Data Tech Services, Inc. (Data Tech), and
ONE'’s Travel Ltd., are both for-profit Michigan corpo-
rations subject to taxation under the SBTA. Both plain-
tiffs are also subsidiaries of Credit Union ONE, a state
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chartered credit union created pursuant to Michigan’s
Credit Union Act, MCL 490.101 et seq., that is exempt
from taxation under the SBTA.

In Docket No. 287255, Data Tech claimed the small
business credit for tax years 2001 through 2004 in its
SBT return. Data Tech did not consolidate its business
activities with those of Credit Union ONE because it
believed that no consolidation of business activity is
required under § 36 since Credit Union ONE is exempt
from state taxation. The department audited Data
Tech’s 2001 through 2004 tax returns and determined,
however, that the SBTA required Data Tech to consoli-
date its business activity with Credit Union ONE and
that such a consolidation rendered Data Tech ineligible
for the small business credit. As a result, the depart-
ment assessed a tax against Data Tech in the amount of
$157,240. Data Tech paid the tax under protest and
then challenged the assessment in the Michigan Tax
Tribunal. See Data Tech Services, Inc v Dep’t of Trea-
sury, MTT Docket No. 323084.1

Before the matter could be resolved, however, the
department audited Data Tech’s 2005 SBT return and
found that Data Tech had again erroneously claimed
the small business credit. In its 2005 SBT return, Data
Tech had carried forward a “loss adjustment” from its
2002 tax return as a result of not qualifying for the
credit in 2002. It was Data Tech’s position that its
business loss in 2002 caused the amount distributed to
its sole shareholder to fall below $115,000 and, thus, it
was entitled to the small business credit in 2005. The
department, however, determined that Data Tech could
not use its 2002 business loss as a “loss adjustment”

! The parties’ respective motions for summary disposition in that case
are being held in abeyance pending the resolution of the issue in this
Court.



2010] ONE’S TRAVEL V DEP’T OF TREASURY 53

because Data Tech never received the small business
credit in 2002. Accordingly, the department assessed a
tax against Data Tech in the amount of $29,115. Data
Tech also paid that amount under protest and then
challenged the assessment in the Court of Claims.

In Docket No. 287254, ONE’s Travel claimed the
small business credit for tax year 2005. Like Data Tech,
ONE’s Travel did not consolidate its business activities
with those of Credit Union ONE because it believed
that under § 36 no consolidation of business activity is
required since Credit Union ONE is exempt from state
taxation. The department audited ONE’s Travel’s 2005
SBT return and determined that ONE’s Travel was not
eligible for the credit because another member of the
same “control group,” Data Tech, did not qualify for the
credit. Accordingly, the department assessed a tax
against ONE’s Travel in the amount of $6,194. ONE’s
Travel challenged the assessment by filing a complaint
in the Court of Claims.

Because the same issue is involved in both cases, the
parties stipulated that the matters would be consoli-
dated in the Court of Claims and the issue would be
decided on their motions for summary disposition.
Plaintiffs jointly moved for summary disposition under
MCR 2.116(C)(10), arguing that because Credit Union
ONE is not a taxpayer under the SBTA and is totally
exempt from the SBT, its tax exempt activities are
“totally unrelated” to plaintiffs’ taxable activities and
cannot be consolidated with plaintiffs’ gross receipts for
purposes of determining plaintiffs’ eligibility for the
small business credit. The department countered that
summary disposition should be granted in its favor. It
argued that it is irrelevant that Credit Union ONE is
exempt from taxation under the SBTA and that plain-
tiffs and Credit Union ONE formed an “affiliated
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group” as defined under the act. The Court of Claims
ruled in favor of the department, and plaintiffs subse-
quently filed their claims of appeal with this Court. This
Court consolidated the appeals.

II. STANDARDS OF REVIEW

The resolution of these appeals turns on whether
plaintiffs are required to consolidate their gross receipts
with the business activity of their parent, Credit Union
ONE, a cooperative nonprofit entity, for purposes of
qualifying for the small business tax credit pursuant to
§ 36(7) of the SBTA, MCL 208.36(7). Because the mat-
ter was decided on the parties’ motions for summary
disposition under MCR 2.116(C)(10), we review the
Court of Claims decision de novo. JW Hobbs Corp v
Dep’t of Treasury, 268 Mich App 38, 43; 706 NW2d 460
(2005). Summary disposition under this subrule is
properly granted if there is no genuine issue of material
fact and the moving party is entitled to judgment as a
matter of law. Id.

Further, we review questions of law, including the
proper interpretation of a statute, de novo. Ford Credit
Int’l, Inc v Dep’t of Treasury, 270 Mich App 530, 534;
716 NW2d 593 (2006). The Court’s main goal in inter-
preting the meaning of a statute is to discern and give
effect to the Legislature’s intent. Kmart Mich Prop
Servs, LLC v Dep’t of Treasury, 283 Mich App 647, 650;
770 NW2d 915 (2009). The first step in ascertaining the
Legislature’s intent is to examine the written language.
Id. If the language is plain and unambiguous, judicial
construction is neither necessary nor permitted, and
the language must be applied as written. M¢ Pleasant v
State Tax Comm, 477 Mich 50, 53; 729 NW2d 833
(2007). Statutory language is ambiguous “only if it
‘irreconcilably conflict[s]” with another provision or
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when it is equally susceptible to more than a single
meaning.” Lansing Mayor v Pub Serv Comm, 470 Mich
154, 166; 680 NW2d 840 (2004) (citation omitted; empha-
sis in original). In conducting this review, we must read
words and phases, not discretely, but rather within the
context of the whole act. Green v Ziegelman, 282 Mich
App 292, 301-302; 767 NW2d 660 (2009). “However, tax
statutes that grant tax credits or exemptions are to be
narrowly construed in favor of the taxing authority be-
cause such statutes reduce the amount of tax imposed.”
Alliance Obstetrics & Gynecology, PLC v Dep’t of Trea-
sury, 285 Mich App 284, 286; 776 NW2d 160 (2009).

III. THE SBTA AND THE SMALL BUSINESS CREDIT

As this Court has noted, the SBTA, MCL 208.1 et seq.,
repealed effective December 31, 2007, is a tax on the
privilege of doing business in Michigan. TMW Enter-
prises Inc v Dep’t of Treasury, 285 Mich App 167, 173;
775 NW2d 342 (2009); Manske v Dep’t of Treasury, 265
Mich App 455, 459; 695 NW2d 92 (2005). Any person
doing business in the state incurs a SBT liability. MCL
208.31. However, certain entities are exempt from taxa-
tion under the SBTA, including this state and other
states, the federal government, and their political sub-
divisions and agencies as well as those persons exempt
from federal income tax under the Internal Revenue
Code. See MCL 208.35. There is no dispute in the
present matter that plaintiffs are subject to taxation
under the SBTA, whereas Credit Union ONE is exempt.

Entities that are not exempt under the SBTA, like
plaintiffs, calculate their SBT liability by first deter-
mining their tax base, which is the taxpayer’s total
business income. TMW Enterprises, 285 Mich App at
173-174; Jefferson Smurfit Corp v Dep’t of Treasury,
248 Mich App 271, 273; 639 NW2d 269 (2001). This
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number is then apportioned to account for only the
activity that took place in Michigan, MCL 208.40; MCL
208.41, and adjusted as necessary, to arrive at the
taxpayer’s adjusted tax base. MCL 208.31(2). A certain
percentage rate, depending on the tax years at issue, is
then applied against the taxpayer’s adjusted tax base to
compute the taxpayer’s SBT liability. MCL 208.31(1).

The SBTA also includes a small business tax credit that
reduces the single business tax liability of qualifying small
businesses. MCL 208.36. The credit is a percentage reduc-
tion of the tax liability, computed by dividing the taxpay-
er’s adjusted business income by a percentage of its tax
base. Horner, Michigan Single Business Tax, Small Busi-
ness Credit, 57 Mich B J 734, 736 (1978). To qualify, for
the tax years relevant to these appeals, § 36(2) of the
SBTA, MCL 208.36(2), requires that an entity’s “gross
receipts” not exceed $10,000,000 and its compensation to
officers or shareholders not exceed $115,000 per year.
MCL 208.36(2); MCL 208.36(2)(b)(z). That provision
states, in relevant part:

The credit provided in this section shall be taken before
any other credit under this act, and is available to any
person whose gross receipts do not exceed $6,000,000.00
for tax years commencing on or after January 1, 1984 and
before January 1, 1989; $7,000,000.00 for tax years com-
mencing in 1989; $7,250,000.00 for tax years commencing
in 1990; $7,500,000.00 for tax years commencing in 1991;
or $10,000,000.00 for tax years commencing after 1991,
and whose adjusted business income minus the loss adjust-
ment does not exceed $475,000.00 for tax years commenc-
ing on or after January 1, 1985, subject to the following:

& * sk

(b) A corporation other than a subchapter S corporation
is disqualified if either of the following occur for the
respective tax year:
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(i) Compensation and director’s fees of a shareholder or
officer exceed $95,000.00 for tax years commencing on or
after January 1, 1985 and before January 1, 1998 or exceed
$115,000.00 for tax years commencing after December 31,
1997. [MCL 208.36(2).]

Section 36(7) specifies further eligibility requirements
for entities that make up, or are a part of, larger
business structures. It provides:

An affiliated group as defined in this act, a controlled
group of corporations as defined in section 1563 of the
internal revenue code and further described in 26 C.ER.
1.414(b)-1 and 1.414(c)-1 to 1.414(c)-5, or an entity under
common control as defined by the internal revenue code
shall not take the credit allowed by this section unless the
business activities of the entities are consolidated. [MCL
208.36(7) (emphasis added).]

In other words, if an entity is part of (1) an affiliated
group, (2) a controlled group of corporations, or (3) an
entity under common control, it must aggregate the
“business activities” of all the other entities in the
group. Only if the consolidated number meets the
threshold requirements of § 36(2) would the individual
entities qualify for the credit, i.e., the taxpaying entity’s
gross receipts fall below the threshold amount despite
the consolidation of business activities.

IV. ANALYSIS

Here, there is no dispute that plaintiffs, standing
alone, qualify for the small business tax credit; whereas,
if their gross receipts are consolidated with Credit
Union ONE’s business activity, they do not so qualify.
Rather, the disagreement lies in whether plaintiffs must
consolidate their gross receipts with Credit Union
ONE’s business activity because they form (1) an affili-
ated group, (2) a controlled group of corporations, or (3)
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an entity under common control. It is plaintiffs’ posi-
tion on appeal that Credit Union ONE and plaintiffs
form neither an affiliated group nor a controlled group
of corporations because Credit Union ONE is not a
“corporation” within the meaning of § 36(7). We dis-
agree with plaintiffs.

A. AFFILIATED GROUP

As noted, § 36(7) states that an “affiliated group,” for
purposes of that subsection, is defined by the SBTA.
And, § 3(1) of the SBTA, MCL 208.3(1), defines an
“affiliated group” to mean

2 or more United States corporations, 1 of which owns or
controls, directly or indirectly, 80% or more of the capital
stock with voting rights of the other United States corpo-
ration or United States corporations. As used in this
subsection, “United States corporation” means a domestic
corporation as those terms are defined in section 7701(a)(3)
and (4) of the internal revenue code. [Emphasis added.]

Contrary to plaintiffs’ position on appeal, this subsec-
tion specifically adopts the definition of “domestic cor-
poration” as defined in the Internal Revenue Code, to
mean “United States corporation” for purposes of de-
termining whether an “affiliated group” exists when
considering eligibility for the small business credit
under § 36(7). Section 7701(a)(3) and (4) of the Internal
Revenue Code, as incorporated by § 3(1), provide:

(3) Corporation. The term “corporation” includes asso-
ciations, joint-stock companies, and insurance companies.

(4) Domestic. The term “domestic” when applied to a
corporation or partnership means created or organized in
the United States or under the law of the United States or
of any State unless, in the case of a partnership, the
Secretary provides otherwise by regulations. [26 USC
7701(a)(3) and (4).]
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Thus, the meaning of “United States corporation,”
limited to the purposes of determining whether an
affiliated group exists under § 3(1), is an association,
joint-stock company, or an insurance company that is
created or organized in or under the laws of the United
States or under the laws of a state. Because § 36(7)
adopts the definition provided for by § 3(1), it obviously
follows that the same definition applies in that subsec-
tion of the small business credit provision.

Given this definition, it is our view that Credit Union
ONE is a “United States corporation” within the mean-
ing of § 3(1). Namely, while Credit Union ONE is not a
corporation in a strictly pure sense—it was not formed
under the Michigan Business Corporation Act, MCL
450.1101 et seq., and is not registered with the Corpo-
rations Division of the Michigan Department of Energy,
Labor and Economic Growth—it is an “association”
created or organized under Michigan law. Neither the
SBTA nor the portions of the Internal Revenue Code
cited by § 3(1) define the term “association.” However,
this Court gives undefined terms their plain and ordi-
nary meaning and may rely on dictionary definitions to
ascertain the Legislature’s plain intent. Alvan Motor
Freight, Inc v Dep’t of Treasury, 281 Mich App 35, 40,
43; 761 NW2d 269 (2008). Black’s Law Dictionary (8th
ed) defines “association” as “[a] gathering of people for
a common purpose; the persons so joined,” and also as
“[aln unincorporated organization that is not a legal
entity separate from the persons who compose it.”
Here, Credit Union ONE is plainly a gathering of people
for a common purpose and it is also an “unincorporated
organization,” because the credit union is not incorpo-
rated under Michigan law. Further, as plaintiffs cor-
rectly note, Credit Union ONE is created or organized
in or under the laws of this state. Credit Union ONE, as
the parties agree, is a state chartered credit union
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created under Michigan’s Credit Union Act, MCL
490.101 et seq., and is regulated by the Office of Finan-
cial and Insurance Regulation of the Michigan Depart-
ment of Energy, Labor and Economic Growth. Accord-
ingly, because Credit Union ONE is a “United States
corporation,” as that term is defined by § 3(1), and as
incorporated by § 36(7), and because it “owns or con-
trols, directly or indirectly, 80% or more of the capital
stock with voting rights” of Data Tech and ONE’s
Travel, it is part of an “affiliated group,” as that term is
defined in § 3(1) of the SBTA.2 Thus, we conclude that,
under § 36(7), plaintiffs were required to consolidate
the business activity of their parent, Credit Union
ONE, with their gross receipts.

Plaintiffs, however, argue that Credit Union ONE
cannot be an “association” because as a domestic credit
union formed under the Credit Union Act, it is defined
as “a cooperative, non-profit entity organized under
this act for the purposes of encouraging thrift among its
members . .. to use and control their own money on a
democratic basis....” However, given the plain and
ordinary meaning of the term “association,” we fail to
see how a domestic credit union, like Credit Union
ONE, is not also an association. The common and
ordinary meaning of the term “association,” as a gath-
ering of persons for a common purpose, is so broad that
it encompasses cooperative nonprofit entities. And,
significantly, nothing in the definition of domestic
credit union excludes it from fitting within the defini-
tion of an association. Accordingly, there is no merit to

2 Tt is unclear from the record what percentage Credit Union ONE
owns of each plaintiff. However, the parties raise no arguments related to
how much Credit Union ONE owns and, thus, we assume that Credit
Union ONE meets the additional requirements in the definition of
“affiliated group” under § 3(1) and as incorporated by § 36(7).
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plaintiffs’ argument that Credit Union ONE cannot be
an association simply because it is a domestic credit
union.

Having concluded that Data Tech and ONE’s Travel
formed an “affiliated group” with Credit Union ONE, it
is not necessary for us to reach the question whether
these entities also formed either a “controlled group of
corporations” or an “entity under common con-
trol....” Because Data Tech and ONE’s Travel each
formed an affiliated group with Credit Union ONE,
both were required to consolidate their business activi-
ties and gross receipts with Credit Union ONE’s busi-
ness activity in order to be eligible for the small
business credit. See MCL 208.36(2); MCL 208.36(7).
However, as the parties agree, once their receipts are
consolidated with Credit Union ONE, they are no
longer eligible for the small business credit pursuant to
§ 36(2) of the SBTA, MCL 208.36(2). Accordingly, the
trial court did not err by determining that the depart-
ment properly disallowed plaintiffs to claim the small
business credit for the tax years in question.?

3 The Court of Claims agreed with the department’s determination that
ONE’s Travel had to consolidate its receipts with Credit Union ONE on the
basis that another member of the “controlled group of corporations,” Data
Tech, had been denied the small business credit. We need not determine
whether the court’s analysis was correct or not, because the result ulti-
mately reached was correct. As already stated, as part of an affiliated group,
ONE’s Travel was required to consolidate its gross receipts with Credit
Union ONE’s business activity. And, as plaintiffs concede, ONE’s Travel
would not be eligible for the small business credit if its gross receipts are to
be consolidated with the business activity of Credit Union ONE. Further, it
is also unnecessary for us to consider the department’s decision disallowing
Data Tech to carry forward to 2005 its “loss adjustment” from 2002, because
none of the parties raise arguments on appeal relating to the department’s
decision. Rather, our decision regarding whether plaintiffs must consolidate
their gross receipts with Credit Union ONE’s business activity is dispositive
on the issue whether Data Tech was entitled to the small business credit in
2005.
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B. “BUSINESS ACTIVITY”

Plaintiffs also argue that even if Credit Union ONE
could be considered part of an affiliated group, its
“business activity” cannot be consolidated with plain-
tiffs’ gross receipts because, as a tax-exempt entity it is
not a taxpayer under MCL 208.10 of the SBTA, and
thus it has neither “business activity” nor “gross re-
ceipts.” Again, we disagree.

As noted, § 36(7) of the SBTA, MCL 208.36(7), re-
quires a member of an affiliated group to consolidate its
“business activities” with that of the other members in
the group in order to take the credit allowed by § 36(2).
And, § 36(2) of the SBTA, MCL 208.36(2), premises an
entity’s eligibility for the tax credit, in part, on whether
its “gross receipts” exceed $10,000,000 for the tax years
at issue. Reading the two provisions together requires
that the business activities of the group be consolidated
with the business activity of the taxpayer entity claim-
ing the credit, and that this consolidated number;, or the
gross receipts,* not exceed the threshold amounts under
§ 36(2). Thus, under the present circumstances, it is
only relevant whether a non-taxpayer entity that is part
of an affiliated group, here the credit union, has “busi-
ness activity” within the meaning of the SBTA because
it is that business activity that must be consolidated
with the business activity of the entity claiming the
credit. Section 36(7) makes no mention of members’
gross receipts and plaintiff’s argument as it relates to
“gross receipts” is irrelevant. Thus, we address plain-
tiffs’ argument only as it relates to “business activity.”

4 Section 7(3) of the SBTA, MCL 208.7(3), defines “gross receipts” as:
“[TThe entire amount received by the taxpayer from any activity whether
in intrastate, interstate, or foreign commerce carried on for direct or
indirect gain, benefit, or advantage to the taxpayer or to others....”
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Section 3(2) of the SBTA, MCL 208.3(2), defines
“business activity” as

a transfer of legal or equitable title to or rental of property,
whether real, personal, or mixed, tangible or intangible, or
the performance of services, or a combination thereof,
made or engaged in... within this state, whether in
intrastate, interstate, or foreign commerce, with the object
of gain, benefit, or advantage, whether direct or indirect, to
the taxpayer or to others . ... [Emphasis added.]

Under the plain language of this definition, there is no
mandate that requires an entity to be a taxpayer in
order to have business activity. To the contrary, busi-
ness activity is simply defined as “a transfer of ...
property . .. or the performance of services ... within
this state . . . with the object of gain, benefit, or advan-
tage ... to the taxpayer or to others....” Plaintiffs’
understanding of this definition effectively omits, and
renders nugatory, the phrase “or to others.” It is
incumbent upon us, however, to give meaning and effect
to every word used in a statute and to avoid an
interpretation that renders any portion of the statute
nugatory. By Lo Oil Co v Dep’t of Treasury, 267 Mich
App 19, 50; 703 NW2d 822 (2005); S Abraham & Sons,
Inc v Dep’t of Treasury, 260 Mich App 1, 15; 677 NW2d
31 (2003). Thus, we cannot follow plaintiffs’ lead and
ignore the phrase “or to others.” And, while the credit
union is not a taxpayer, its activities clearly fall within
the gambit of the phrase, “or to others,” because the
term “others,” giving it its plain and ordinary meaning
within the context of the statute, encompasses all those
“others” than taxpayers. It follows that, by definition,
the credit union has business activity, as that term is
defined by the SBTA because it transfers property and
performs services within the state to the benefit of
others.
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Moreover, simply because Credit Union ONE is ex-
empt from taxation does not mean that it does not have
business activities, as plaintiff contends. Clearly, the
definition of business activity is not applied to Credit
Union ONE for purposes of determining its liability
under the SBTA—it has no liability. But, it does not
logically follow that Credit Union ONE has no business
activity or that the definition cannot be applied to the
credit union for purposes of determining whether
Credit Union ONE’s subsidiaries are eligible for the
small business tax credit. Nor does consolidating the
credit union’s business activity with plaintiffs’ business
activities result in an imposition of a SBT on Credit
Union ONE. Rather, it is plaintiffs who are ultimately
on the hook for small business taxes with or without the
benefit of the small business tax credit; the credit union
has no liability in this context.

Finally, plaintiffs analogize this case to the facts in
Alameda Gage Corp v Dep’t of Treasury, 159 Mich App
693; 407 NW2d 61 (1987), where the parent corporation
had no SBT liability and its subsidiary would qualify for
the small business tax credit if its gross receipts were
considered alone. The Court held that when the subsid-
iary’s gross receipts were consolidated with its parent
corporation’s business activities, the subsidiary quali-
fied for the credit because the parent corporation, by
definition, had no business activity. Id. at 697. A super-
ficial reading of Alameda Gage Corp suggests that this
Court should be compelled to reach the same outcome.
However, the facts of Alameda Gage Corp are clearly
distinguishable from the present matter because the
parent corporation in Alameda Gage Corp had no SBT
liability since it had no instate activities whatsoever; all
of its business activity occurred out of state. By defini-
tion, business activity includes only those activities that
occurred in state. Here, Credit Union ONE has no SBT
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liability because it is tax exempt as a credit union, not
because it has no instate business activity. Rather, all of
Credit Union ONE’s business activities occur in state.
And, as we have already explained, although Credit
Union ONE has no SBT liability because it is tax
exempt, this does not mean that it cannot have business
activity for purposes of determining whether its subsid-
iaries qualify for a tax credit under § 36(7) and § 36(2).
There simply is no such limitation in the plain language
that defines “business activity.”

C. REVENUE ADMINISTRATIVE BULLETIN 1989-49

Lastly, plaintiffs contend that the department’s deci-
sion to consolidate plaintiffs’ gross receipts with the
business activity of its parent was contrary to the
department’s own published guidance. This argument
is unavailing. Revenue Administrative Bulletin (RAB)
1989-49 provides guidelines regarding the circum-
stances under which a group of corporate taxpayers
must file a consolidated SBT return under § 77 of the
SBTA, MCL 208.77.> It has absolutely no relevance, and
is inapplicable, to the circumstances under which an

5 Section 77 provides, in part:

(1) The commissioner may require or permit the filing of a
consolidated or combined return by an affiliated group of United
States corporations if all of the following conditions exist:

(a) All members of the affiliated group are Michigan taxpayers.

(b) Each member of the affiliated group maintains a relation-
ship with 1 or more members of the group which includes
intercorporate transactions of a substantial nature.. . ..

(c) The business activities of each member of the affiliated
group are subject to apportionment by a specific apportionment
formula contained in this act which specific formula also is
applicable to all other members of the affiliated group . ... [MCL
208.77.]
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entity claiming the small business credit must consoli-
date business activities because of its business struc-
ture. In fact, RAB 1989-49 makes no mention whatso-
ever of the allowance of the small business credit
generally, or of § 36(7) specifically. Moreover, even if
RAB 1989-49 were on point, we are not required to
follow the department’s published guidelines, because
such interpretive statements do not carry the force of
law and are not otherwise binding on this Court. Kmart
Mich Prop Servs, LLC, 283 Mich App at 654.

Affirmed.
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PEOPLE v WILLIAMS

Docket No. 284585. Submitted August 5, 2009, at Grand Rapids. Decided
April 8, 2010, at 9:00 a.m.

Glenn T. Williams was charged in the Muskegon Circuit Court,
Timothy G. Hicks, J., with the armed robberies of a Clark gas
station and an Admiral tobacco shop. He pleaded nolo contendere
with regard to the Clark gas station incident and guilty with
regard to the Admiral tobacco shop incident, and was sentenced.
He then moved to withdraw his pleas. Defendant alleged that the
factual foundation for each plea was not sufficiently established
because, with regard to the Admiral incident, there was no
evidence that defendant committed a completed larceny, and with
regard to the Clark incident, defendant was not adequately iden-
tified as the robber. The trial court denied the motion. The Court
of Appeals, in an unpublished order, entered June 16, 2008 (Docket
No. 284585), granted defendant’s delayed application for leave to
appeal, but only with regard to the conviction for the Admiral
incident and “on the issue of a completed larceny only.” The
Supreme Court denied defendant’s application for leave to appeal.
482 Mich 1035 (2008).

The Court of Appeals held:

1. The trial court did not err by accepting defendant’s guilty
plea in regard to the Admiral incident, although there was no proof
or evidence of a completed larceny. MCL 750.529, defining armed
robbery, and MCL 750.530, defining robbery, after their amend-
ment by 2004 PA 128, now encompass attempts. As a result, a
completed larceny is no longer required for a conviction of armed
robbery.

2. The armed robbery statute, MCL 750.529, requires that a
defendant be engaged in conduct proscribed under the robbery
statute, MCL 750.530. For robbery to rise to the level of an armed
robbery, § 529 requires that the individual possess a dangerous
weapon or an article used or fashioned in a manner to lead any
person to reasonably believe the article is a dangerous weapon, or
to represent orally or otherwise that he or she is in possession of a
dangerous weapon. Here, defendant admitted acting in a manner
to suggest to the Admiral store clerk that he possessed a weapon.
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3. The conduct proscribed by § 530 is the use of force or
violence while in the course of committing a larceny of any money
or other property that may be the subject of larceny. The phrase
“in the course of committing a larceny” in § 530 “includes acts that
occur in an attempt to commit the larceny, or during the commis-
sion of the larceny, or in flight or attempted flight after the
commission of the larceny, or in an attempt to retain possession of
the property.” Therefore, the crime of armed robbery now also
encompasses attempts to commit that offense. The statutory
language specifically considers and incorporates acts taken in an
attempt to commit a larceny, regardless of whether the act is
completed. Acts taken in the process of committing a larceny
necessarily include steps or behaviors occurring at any point in the
continuum, despite whether they are successfully completed.

4. Defendant admitted representing to the Admiral clerk that
he was in possession of a weapon and that he had the intent to take
or obtain money from the store’s cash register. It was not estab-
lished that defendant had any intention to harm the clerk. While
defendant left the store without any money from the cash register,
sufficient elements of the crime were established to sustain his
conviction.

Affirmed.

GLEICHER, J., dissenting, stated that the Legislature did not
intend by amending MCL 750.529 in 2004 to fundamentally alter
the elements of the offense by eliminating the requirement of a
completed larceny. Under the common law, the crime of robbery
included as an essential element the commission of a larceny.
Neither MCL 750.529 nor MCL 750.530 contains definite, clear, or
plain language showing the Legislature’s intent to fundamentally
alter the common law. The plain language of § 530 refutes that the
robbery statute, as amended in 2004, permits a conviction without
proof of a completed larceny. The Legislature sought to make clear
that robbery encompasses acts that occur before, during, and after
the larceny, not that the Legislature intended to eliminate larceny
as an element of the crime. Here, no evidence exists that defendant
committed a larceny during the Admiral incident. Therefore, the
trial court abused its discretion by denying defendant’s motion to
withdraw the plea in the Admiral matter. The conviction and
sentence with regard to the Admiral incident should be vacated.

CRIMINAL LAW — ARMED ROBBERY — ROBBERY — ATTEMPTS TO COMMIT LARCENY.

The statutes defining armed robbery and robbery, after their amend-
ment by 2004 PA 128, encompass attempts; a completed larceny is
no longer required for a conviction of armed robbery or robbery;
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the statutory language specifically considers and incorporates acts
taken in an attempt to commit a larceny, regardless of whether the
act is completed; acts taken in the process of committing a larceny
necessarily include steps or behaviors occurring at any point in the
continuum, despite whether they are successfully completed (MCL
750.529, 750.530).

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, Tony Tague, Prosecuting Attorney,
and Charles F. Justian, Chief Appellate Attorney, for
the people.

Peter Ellenson for defendant.
Before: OWENS, Pd., and TALBOT and GLEICHER, Jd.

TALBOT, J. We granted defendant’s delayed applica-
tion for leave to appeal' the trial court’s denial of his
request to withdraw his guilty plea to a charge of armed
robbery. MCL 750.529. The trial court sentenced defen-
dant, as a fourth-offense habitual offender, MCL 769.12,
to 24 to 40 years’ imprisonment. We affirm.

I. FACTUAL AND PROCEDURAL HISTORY

Defendant was initially charged with two separate
armed robberies, which occurred on consecutive days at
different locations involving a Clark gas station and an
Admiral tobacco shop. As part of a “package” deal,
defendant pleaded nolo contendere with regard to the
Clark gas station charge and guilty with regard to the
Admiral tobacco shop charge. Difficulties were encoun-
tered when the trial court tried to establish a factual

! People v Williams, unpublished order of the Michigan Court of
Appeals, entered June 16, 2008 (Docket No. 284585). Our Supreme Court
denied defendant’s subsequent application for leave to appeal. People v
Williams, 482 Mich 1035 (2008).
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basis for defendant’s pleas. In this appeal, we are
interested solely in defendant’s plea in the Admiral
tobacco shop case.

With regard to the Admiral tobacco shop, defendant
acknowledged that his intent, upon entering the store,
was to steal money. Defendant also admitted that he
had placed his hand “up under” his coat, suggesting the
possession of a weapon, and told the clerk, “[Y]ou know
what this is, just give me what I want.” The trial court
accepted the plea finding it “to be knowing, voluntary,
understanding, and accurate.” Subsequently, defendant
was sentenced to 24 to 40 years’ imprisonment for that
armed robbery.

Approximately one year after the pleas were accepted
and six months after being sentenced, defendant filed a
motion seeking to withdraw his pleas. Defendant ar-
gued that his plea in the Admiral tobacco shop case was
deficient because there was no demonstration or show-
ing that defendant actually took any property from the
store. Following the submission of additional briefs, the
trial court issued a written opinion and order denying
defendant’s motion to withdraw his pleas. This appeal
ensued.

II. STANDARD OF REVIEW

The issue before this Court can be summarized as
whether a completed larceny is necessary to sustain a
conviction for armed robbery, pursuant to MCL
750.529. Consequently, the outcome of this appeal is
completely dependent on the statutory language com-
prising MCL 750.529 and MCL 750.530. It is well
recognized:

“[TThe interpretation and application of statutes is a
question of law that is reviewed de novo.” People v Webb,
458 Mich 265, 274; 580 NW2d 884 (1998). The primary goal
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of statutory interpretation is to give effect to the intent of the
Legislature. People v Williams, 475 Mich 245, 250; 716 NW2d
208 (2006). The objective of statutory interpretation is to
discern the intent of the Legislature from the plain language
of the statute. People v Sobczak-Obetts, 463 Mich 687, 694-
695; 625 NW2d 764 (2001). “We begin by examining the plain
language of the statute; where that language is unambiguous,
we presume that the Legislature intended the meaning
clearly expressed—no further judicial construction is re-
quired or permitted, and the statute must be enforced as
written.” People v Morey, 461 Mich 325, 330; 603 NW2d 250
(1999). In doing so, we must be mindful that “[i]t is the role
of the judiciary to interpret, not write, the law.” People v
Schaefer, 473 Mich 418, 430-431; 703 NW2d 774 (2005),
clarified in part on other grounds People v Derror, 475 Mich
316, 320 (2006). [People v Barrera, 278 Mich App 730,
735-736; 752 NW2d 485 (2008).]

This Court also reviews de novo as a question of law
whether specific conduct falls within the prohibitions of
a statute. People v Adkins, 272 Mich App 37, 39; 724
NW2d 710 (2006). Relevant to this appeal, we would
further note that there exists no absolute right to
withdraw a guilty plea, which decision is within the
trial court’s discretion. People v Ouvalle, 222 Mich App
463, 465; 564 NW2d 147 (1997).

III. ANALYSIS

The four statutes pertaining to robbery are contained
within chapter LXXVIII of the Michigan Penal Code.? In
this appeal, we are concerned with the statutes pertain-
ing to robbery and unarmed robbery following their
legislative revision in 2004 PA 128. Specifically, MCL
750.529, defining armed robbery, currently provides:

2 Specifically: MCL 750.529 (armed robbery), MCL 750.529a (carjack-
ing), MCL 750.530 (robbery), and MCL 750.531 (bank robbery).
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A person who engages in conduct proscribed under
section 530 and who in the course of engaging in that
conduct, possesses a dangerous weapon or an article used
or fashioned in a manner to lead any person present to
reasonably believe the article is a dangerous weapon, or
who represents orally or otherwise that he or she is in
possession of a dangerous weapon, is guilty of a felony
punishable by imprisonment for life or for any term of
years. If an aggravated assault or serious injury is inflicted
by any person while violating this section, the person shall
be sentenced to a minimum term of imprisonment of not
less than 2 years.

Robbery is defined within MCL 750.530, which states:

(1) A person who, in the course of committing a larceny
of any money or other property that may be the subject of
larceny, uses force or violence against any person who is
present, or who assaults or puts the person in fear, is guilty
of a felony punishable by imprisonment for not more than
15 years.

(2) As used in this section, “in the course of committing
alarceny” includes acts that occur in an attempt to commit
the larceny, or during commission of the larceny, or in flight
or attempted flight after the commission of the larceny, or
in an attempt to retain possession of the property.

It must be determined, on the basis of these recent
revisions, whether a perpetrator must actually commit
a completed larceny to be convicted of an armed rob-
bery.? Specifically, with reference to the issue on appeal,
we must address whether the trial court erred by
accepting defendant’s guilty plea to the offense of
armed robbery when there was no proof or evidence of
a completed larceny. We find that the statutory lan-

3 Larceny is defined as: “The unlawful taking and carrying away of
someone else’s personal property with the intent to deprive the possessor
of it permanently.” Black’s Law Dictionary (8th ed).
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guage now encompasses attempts and that, as a result,
a completed larceny is no longer required for a convic-
tion of armed robbery.*

It is undisputed that MCL 750.529 and MCL 750.530
must be read together because armed robbery requires
that a person be “engage[d] in conduct proscribed
under [MCL 750.530].” MCL 750.529. In addition, for a
robbery to rise to the level of an armed robbery, MCL
750.529 requires that the individual “possess[] a dan-
gerous weapon or an article used or fashioned in a
manner to lead any person . . . to reasonably believe the
article is a dangerous weapon, or who represents orally
or otherwise that he or she is in possession of a
dangerous weapon . ...” Notably, defendant acknowl-
edged during his plea hearing that he acted in a manner
to suggest to the store clerk that he possessed a weapon.
Hence, the issue before us is restricted solely to whether
a larceny must be completed for defendant’s armed
robbery conviction to stand.

Clearly, other than separately requiring the existence
or representation of the presence of a weapon, the crime
of armed robbery is restricted to the “conduct pro-
scribed under section 530 . ...” MCL 750.529. In turn,
MCL 750.530 indicates that the conduct “proscribed” is
the use of “force or violence” while “in the course of
committing a larceny of any money or other property
that may be the subject of larceny . ...” Our analysis
must focus on the definition, contained in MCL
750.530(2), of the phrase “in the course of committing a
larceny,” which “includes acts that occur in an attempt
to commit the larceny, or during the commission of the
larceny, or in flight or attempted flight after the com-
mission of the larceny, or in an attempt to retain

4 In contrast, the dissent finds that the absence of a completed larceny
precludes a conviction under the statute.
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possession of the property.”® (Emphasis added.) This
Court has no alternative but to strictly adhere to the
language used by the Legislature in revising this stat-
ute and not seek to attribute either motive or reasoning
beyond the plain and ordinary meaning of the wording
chosen for use. As such, the crime of armed robbery now
also encompasses attempts to commit that offense.

“Where, as here, a statute supplies its own glossary,
courts may not import any other interpretation, but
must apply the meaning of the terms as expressly
defined.” Detroit v Muzzin & Vincenti, Inc, 74 Mich App
634, 639; 254 NW2d 599 (1977). When dealing with
statutory language, it is a well-defined precept that,

[wlhile courts may decide the validity of statutes and
ordinances and construe laws in order to determine the
actual legislative intent, the duty of the courts, both with
respect to city ordinances and with respect to enactments
of the legislature, is merely to interpret and apply the law
as it is found to be. They cannot, under the guise of
construction, redraft, or change the plain phrasing of the
legislative fiat. They may not legislate, nor undertake to
compel legislative bodies to do so. [1 Michigan Pleading &
Practice (2d ed) § 2:28, pp 125-127.]

In other words,

when a statute specifically defines a given term, that
definition alone controls. Therefore, a statutory definition
supersedes a commonly accepted dictionary or judicial
definition of a term. [22 Michigan Civil Jurisprudence
(2005 revision), § 202, p 731.]

5 The dissent elects to interpret this provision to indicate merely the
legislative reinstitution of a transactional approach that would allow an
armed robbery to be charged if a weapon, or the threat of a weapon, is
used at any point in the continuum of the completion of a larceny.
Interpreted in this manner, a completed larceny is a necessary component
to meet the statutory definition.
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The legislative definition of “in the course of commit-
ting a larceny” specifically “includes acts that occur in
an attempt to commit the larceny....” The term
“attempt,” which is not defined within the statute, is
recognized to mean:

1. The act or an instance of making an effort to accomplish
something, esp. without success. 2. Criminal law. An overt
act that is done with the intent to commit a crime but that
falls short of completing the crime. ¢ Attempt is an inchoate
offense distinct from the attempted crime. Under the Model
Penal Code, an attempt includes any act that is a substantial
step toward commission of a crime, such as enticing, lying in
wait for, or following the intended victim or unlawfully
entering a building where a crime is expected to be commit-
ted. [Black’s Law Dictionary (8th ed).]

As such, the statutory language specifically considers
and incorporates acts taken in an attempt to commit a
larceny, regardless of whether the act is completed. This
is consistent with the language of MCL 750.530(2),
which distinguishes, by the use of the word “or,” acts
committed in “an attempt to commit the larceny” from
those acts occurring “during the commission of the
larceny” or any subsequent acts comprising flight or
efforts to retain any property. The term “or” is “used to
connect words, phrases, or clauses representing alter-
natives.” Random House Webster’s College Dictionary
(1997). Hence, an attempt to commit a larceny com-
prises a separate and distinct action and is not merely a
component of a completed larceny. In addition, we
would note that MCL 750.530(2) defines “in the course
of committing a larceny” (emphasis added) and not “the
larceny.” The term “a larceny” denotes a more generic,
non-specific or generalized act. The fact that the term
“the larceny” is subsequently used within this subsec-
tion of the statute merely denotes a reference back to
the more generalized “a larceny.” Logically, acts taken
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in the process of committing a larceny necessarily
include steps or behaviors occurring at any point in the
continuum, despite whether they are successfully com-
pleted. This language necessarily demonstrates the
Legislature’s intent to include attempts to commit a
larceny, both by implication and by the specific lan-
guage contained in this statutory provision.

Consistent with the statutory language, which ex-
pands the crime of armed robbery to include attempts,
is the recently revised criminal jury instruction relating
to this crime.® The language of the criminal jury in-
struction pertaining to armed robbery is clearly consis-
tent with the language of MCL 750.529 and MCL
750.530, providing:

(1) The defendant is charged with the crime of armed
robbery. To prove this charge, the prosecutor must prove
each of the following elements beyond a reasonable doubt:

(2) First, the defendant [used force or violence against /
assaulted / put in fear] [state complainant’s name].

(3) Second, the defendant did so while [he / she] was in the
course of committing a larceny. A “larceny” is the taking and
movement of someone else’s property or money with the
intent to take it away from that person permanently.

“In the course of committing a larceny” includes acts
that occur in an attempt to commit the larceny, or during
the commission of the larceny, or in flight or attempted
flight after the commission of the larceny, or in an attempt
to retain possession of the property or money.

(4) Third, /state complainant’s name] was present while
defendant was in the course of committing the larceny.

(5) Fourth, that while in the course of committing the
larceny, the defendant:

5 We recognize that use of the standard criminal jury instructions is not
mandatory and they are not binding authority. People v Petrella, 424 Mich
221, 277, 380 NW2d 11 (1985).
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[Choose one or more of the following as warranted by the
charge and proofs:]

(a) possessed a weapon designed to be dangerous and
capable of causing death or serious injury; [or]

(b) possessed any other object capable of causing death
or serious injury that the defendant used as a weapon; [or]

(c) Possessed any [other] object used or fashioned in a
manner to lead the person who was present to reasonably
believe that it was a dangerous weapon; [or]

(d) represented orally or otherwise that [he / she] was in
possession of a weapon.

[Add the following paragraph if appropriate:]

(6) Fifth, the defendant inflicted an aggravated assault
or serious injury to another while in the course of commit-
ting the larceny. [CJI2d 18.1 (footnotes omitted).]

An “attempt” is defined within this section of the
criminal jury instructions as having “two elements”:

First, the defendant must have intended to commit the
crime. Second, the defendant must have taken some action
toward committing the alleged crime, but failed to com-
plete the crime. . .. In order to qualify as an attempt, the
action must go beyond mere preparation, to the point
where the crime would have been completed if it had not
been interrupted by outside circumstances. To qualify as
an attempt, the act must clearly and directly be related to
the crime the defendant is charged with attempting and
not some other goal. [CJI2d 18.7.]

Clearly, the criminal jury instructions have specifically
been revised to fully coincide with the statutory language
of MCL 750.529 and MCL 750.5307 and to include a
definition of the term “attempt” separate from the more
general instruction of a crime comprising an attempt.
CJI2d 9.1.

7 “This revised instruction is intended to set forth the elements of the
armed robbery offense created by 2004 PA 128, effective July 1, 2004,
MCL 750.529.” Commentary following CJI2d 18.1.
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We would note that the immediate prior version of
the relevant statute, MCL 750.529, before its amend-
ment by 2004 PA 128, read:

Any person who shall assault another, and shall feloni-
ously rob, steal and take from his person, or in his
presence, any money or other property, which may be the
subject of larceny, such robber being armed with a danger-
ous weapon, or any article used or fashioned in a manner to
lead the person so assaulted to reasonably believe it to be a
dangerous weapon, shall be guilty of a felony . . ..

In revising this language, the Legislature not only
recognized the actual possession of a weapon or repre-
sentation by a criminal that he or she is armed, irre-
spective of the actual presence of a weapon, but also
removed the language mandating the actual behavior of
to “rob, steal and take....” Had the Legislature not
intended a broader revision of the statute, this language
could have remained untouched. In addition, the re-
vised language helps to delineate this offense from
assault with the intent to rob and steal while armed,
MCL 750.89, which statute provides:

Assault with intent to rob and steal being armed—Any
person, being armed with a dangerous weapon, or any
article used or fashioned in a manner to lead a person so
assaulted reasonably to believe it to be a dangerous
weapon, who shall assault another with intent to rob and
steal shall be guilty of a felony, punishable by imprison-
ment in the state prison for life, or for any term of years.

Hence, MCL 750.89, while similar to MCL 750.529,
requires the additional element of an actual “assault.”®

8 MCL 750.529 does include a provision for imposition of a minimum
two-year sentence “[i]f an aggravated assault or serious injury is inflicted
by any person while violating this section .. ..” This merely provides a
prosecutor with a certain degree of latitude in electing to charge a
particular offender, based on the circumstances of the case. Notably, both
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Clearly, 2004 PA 128 was enacted, at least in part, to
legislatively reinstitute a transactional approach to this
crime, in response to our Supreme Court’s decision in
People v Randolph, 466 Mich 532; 648 NW2d 164
(2002). While the Legislature was motivated to enact a
provision that would establish a transactional approach
to robbery in order to not limit or restrict to a temporal
point during the commission of the crime when the
threat of violence or use of a weapon had to occur, the
statutory language has exceeded this restricted purpose
and it is beyond the role of this Court to speculate
regarding what the Legislature intended to do. Rather,
we can only enforce the language of the statute as it is
actually written.

We would assert that the two remaining criminal
statutes in this chapter of the Penal Code also reflect
this broader perspective. Notably, the carjacking stat-
ute, MCL 750.529a, is almost identical to the wording of
MCL 750.530. Specifically, MCL 750.529a provides, in
relevant part:

(1) A person who in the course of committing a larceny
of a motor vehicle uses force or violence or the threat of
force or violence, or who puts in fear any operator, passen-
ger, or person in lawful possession of the motor vehicle, or
any person lawfully attempting to recover the motor ve-
hicle, is guilty of carjacking, a felony punishable by impris-
onment for life or for any term of years.

(2) As used in this section, “in the course of committing
a larceny of a motor vehicle” includes acts that occur in an

statutory provisions, MCL 750.89 and MCL 750.529, indicate that
punishment for either offense is imprisonment for life, or for any term of
years. A panel of this Court has indicated, in an unpublished opinion,
that assault with intent to rob while armed comprises a necessarily
included lesser offense of armed robbery but went further to suggest that
“[t]he offenses are distinguished only by whether a larceny occurred.”
People v Hunt, unpublished opinion per curiam of the Court of Appeals,
issued May 12, 2009 (Docket No. 284648), p 2.
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attempt to commit the larceny, or during commission of the
larceny, or in flight or attempted flight after the commis-
sion of the larceny, or in an attempt to retain possession of
the motor vehicle.

As already noted, 2004 PA 128 also revised this statute.
Similar to MCL 750.529, the earlier version of the
carjacking statute provided, in relevant part:

(1) A person who by force or violence, or by threat of
force or violence, or by putting in fear robs, steals, or takes
a motor vehicle as defined in section 412 from another
person, in the presence of that person or the presence of a
passenger or in the presence of any other person in lawful
possession of the motor vehicle, is guilty of carjacking, a
felony punishable by imprisonment for life or for any term
of years.

Once again, the Legislature removed the language
“robs, steals, or takes,” insinuating that the revised
statute was intended to include attempts to commit the
designated crime. In contrast, MCL 750.531, which has
not been subject to any recent revisions, clearly indi-
cates that it encompasses the “intent” to commit the
crime of bank robbery. Specifically, MCL 750.531 states:

Bank, safe and vault robbery—Any person who, with
intent to commit the crime of larceny, or any felony, shall
confine, maim, injure or wound, or attempt, or threaten to
confine, kill, maim, injure or wound, or shall put in fear any
person for the purpose of stealing from any building, bank,
safe or other depository of money, bond or other valuables,
or shall by intimidation, fear or threats compel, or attempt
to compel any person to disclose or surrender the means of
opening any building, bank, safe, vault or other depository
of money, bonds, or other valuables, or shall attempt to
break, burn, blow up or otherwise injure or destroy any
safe, vault or other depository of money, bonds or other
valuables in any building or place, shall, whether he
succeeds or fails in the perpetration of such larceny or
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felony, be guilty of a felony, punishable by imprisonment in
the state prison for life or any term of years.

This is important to demonstrate that the concept or
legislative act of including language that encompasses
an attempt within the statutory definition of a crime is
neither unusual nor inconsistent with the most current
revisions pursuant to 2004 PA 128. In fact, the revisions
to MCL 750.529 through MCL 750.530 now render all of
the statutes within this chapter of the Penal Code
internally consistent.®

A recognized “rule of statutory interpretation pro-
vides that well-settled common-law principles are not to
be abolished by implication, and when an ambiguous
statute contravenes the common law, it must be inter-
preted so that it makes the least change in the common
law.” Heinz v Chicago Rd Investment Co, 216 Mich App
289, 295; 549 NW2d 47 (1996). However, simulta-
neously, “this Court is instructed to avoid any construc-
tion that would render a statute, or any part of it,
surplusage or nugatory.” Id. at 295-296. First and
foremost, concerns regarding the revised statute’s al-
leged abrogation of the common law by no longer
requiring a completed larceny are unnecessary. This
particular concern pertaining to statutory interpreta-
tion pertains to ambiguous statutes and we believe the
language of MCL 750.529 and MCL 750.530 to be clear
in encompassing attempts within the purview of “in the
course of committing a larceny” by definition. Second,

9 We would note that other jurisdictions have adopted the approach of
including an attempt to commit the offense within the statute defining
the crime. “ ‘Under some of the new penal codes robbery does not require
an actual taking of property. If force or intimidation is used in the
attempt to commit theft this is sufficient.” ” Black’s Law Dictionary (8th
ed), quoting Perkins & Boyce, Criminal Law (3d ed, 1982), p 343, after
defining “robbery.” See, also, Irons v State, 886 So 2d 726 (Miss App,
2004).
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the very fact that the Legislature has elected to use a
transactional approach is according to our Supreme
Court, in and of itself “contrary to the common law.”
Randolph, 466 Mich at 545. If the Legislature intended
this statute to adopt a transactional approach, it is
reasonable to assume it was aware of its abrogation of
the common law and intended to take it a step further.
See 22 Michigan Civil Jurisprudence, Statutes (2009),
§ 220. In addition, the statute, even before its revision,
superseded the common law. Specifically:

When a statute takes up and completely covers a subject
previously governed by the common law, the common law
ceases to operate upon it, except where the statute has
made no provisions for its punishment. The statute declar-
ing how penalties will be enforced covers the entire ground
and leaves nothing to be supplied by the common law. By
statute the common law prevails where there is no specific
statute determining what constitutes an offense. . . .

The state is not tied down by any provision of the
Federal Constitution to the practice and procedure which
existed at common law; and thus, subject to the provisions
of its own constitution, it may avail itself of the wisdom
gathered from experience to make such changes as may be
deemed necessary. [1 Gillespie, Michigan Criminal Law &
Procedure (2d), § 1:5, pp 19-20.]

Finally, as a general observation, in defining a robbery,
the “essential elements of unarmed robbery are assault
with force and violence while the defendant is not
armed, accompanied by the intent to rob and steal.” 4
Gillespie, Michigan Criminal Law & Procedure (2d),
§ 133:2, p 400. Hence, it is the violence or threat of force
and the intent that constitute the primary elements
rather than the successful completion of a particular act
that comprise this offense.

Further, the legislative history pertaining to the
statutory revisions supports a holding that the inclu-
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sion of attempts within the offense was deliberate.
Specifically, in discussing the content of the proposed
revisions, it was noted:

The bill would amend the Michigan Penal Code to specify
that certain offenses involving larceny would include acts
that occurred in an attempt to commit the larceny, during the
commission of the larceny, in flight or attempted flight after
the larceny was committed, or in an attempt to retain
possession of the stolen property. This would apply to armed
robbery, unarmed robbery, and carjacking. [Senate Fiscal
Agency Analysis, HB 5105, May 17, 2004 (emphasis added).]

Unfortunately, following revision of the statutory
language, the application and interpretation of these
provisions has not been consistent within caselaw. In
People v Chambers, 277 Mich App 1, 8 n 7; 742 NW2d
610 (2007), this Court acknowledged the revision of
MCL 750.529 and MCL 750.530 and noted the alter-
ation of previously recognized elements defining these
crimes. Subsequently, in an unpublished opinion, this
Court, citing Chambers opined, in pertinent part:

Under the plain language of the armed robbery statute,
the phrase “in the course of committing a larceny” includes
acts that occur in an attempt to commit a larceny, during its
commission, and ones that occur in flight after the larceny.
MCL 750.530. Thus, the armed robbery statute does not
require that a felonious taking or completed larceny occur; it
requires that the use of force or the placement of a person in
fear, occur “in the course of committing a larceny” and with
the use of a dangerous weapon, or an object reasonably
believed to be a dangerous weapon. [People v Nelson, unpub-
lished opinion per curiam of the Court of Appeals, issued
January 8, 2009 (Docket No. 281662), p 2.]

Other opinions appear to retain the previous require-
ments of a completed larceny but lack a certain level of
clarity in their analysis. By way of example, in People v
Thomas, unpublished opinion per curiam of the Court
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of Appeals, issued October 6, 2009 (Docket No. 287382),
the Court distinguished between the revised armed rob-
bery statute and the bank robbery statute. However, in
undertaking this analysis the Court did not recognize any
significant departure in the elements for armed robbery
from caselaw that existed before the revision of MCL
750.529, resulting in the determination by the Court that
“[alrmed robbery continues to require a theft from a
person . ...” Id., unpub op p 2. Notably, in and of itself
this is an inaccuracy because the current statute encom-
passes the use or threat of force (with the presence or
representation of a weapon) against a person while “in the
course of committing a larceny of any money or other
property that may be the subject of larceny....” MCL
750.529; MCL 750.530(1). It does not require a direct
“taking” or “theft from a person.” Similarly, a statement
by this Court in People v Monk, unpublished opinion per
curiam of the Court of Appeals, issued January 22, 2009
(Docket No. 280291), contains an obvious contradiction.
On the one hand, the Court states, “Acts included in the
phrase ‘in the course of committing a larceny’ include all
acts that occur during a larceny’s attempt or commis-
sion . ... An attempted or committed larceny by an armed
individual, or by a person the victim reasonably believes is
armed, is required under the statute.” Id., unpub op p 2.
However, this statement is immediately followed by a
reference indicating the necessity of a taking despite
recognition that the statute encompasses attempts to
commit the crime. Specifically, the Court opined, “The
statute does not expressly require that any property
actually taken must be owned by the victim. Rather,
property must just be taken from the victim or his
presence in the course of a larceny.” Id.

10 This same inconsistency is also present within caselaw involving
MCL 750.529a, the carjacking statute. In discussing concerns pertaining
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Courts must proceed with greater caution in their use
and reliance on prior published opinions delineating the
elements of armed robbery, which preceded the revision of
MCL 750.529. “[A] change by amendment in the phrase-
ology of a statute is presumed to indicate a legislative
purpose to change the meaning.” 3A Michigan Pleading &
Practice (2d ed, 2007 revised vol), § 36:146, p 251; see,
also, People v Auto Serv Councils of Mich, Inc, 123 Mich
App 774, 787; 333 NW2d 352 (1983) (“It is reasonable to
presume some intentionality in the insertion of this addi-
tional language.”). Clearly, the Legislature has enacted
changes affecting the elements comprising this offense
and it is our responsibility to correctly apply the revised
language of MCL 750.529 to the particular evidence and
facts of each individual case.

IV. CONCLUSION

“I[W]hen determining whether sufficient evidence
has been presented to sustain a conviction, a court must

to double jeopardy considerations involving the carjacking statute and the
assault with intent to rob while armed statute, this Court noted: “[TThe
assault with the intent to rob while armed statute does not require the
larceny of a motor vehicle, as does the carjacking statute,” implying the
necessity of a completed larceny. People v McGee, 280 Mich App 680, 685;
761 NW2d 743 (2008). See, also, People v Carter, unpublished opinion per
curiam of the Court of Appeals, issued March 27, 2007 (Docket No. 268408),
p 2, indicating the carjacking statute requires a “taking and asportation”;
People v Richardson, unpublished opinion per curiam of the Court of
Appeals, issued October 25, 2007 (Docket No. 270606), p 3, implying the
necessity of a completed taking but not retention of a vehicle to be convicted
of carjacking. In contrast, in People v Morgan, unpublished opinion per
curiam of the Court of Appeals, issued May 19, 2009 (Docket No. 284986), p
2, this Court recognized the necessity of only an attempt to commit a larceny
as meeting the statutory requirements for carjacking. In People v Dearmin,
unpublished opinion per curiam of the Court of Appeals, issued May 11,
2006 (Docket No. 259432), p 3, a panel of this Court clearly recognized the
inclusion of an attempt within MCL 750.529a, stating, in relevant part:
“While the new statute makes clear that actions taken in an attempt to
commit a larceny are included in the ambit of the statute, it also makes clear
that the required criminal act or attempt is a larceny.”
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view the evidence in a light most favorable to the
prosecution and determine whether any rational trier
of fact could have found that the essential elements of
the crime were proven beyond a reasonable doubt.”
People v Wolfe, 440 Mich 508, 515; 489 NW2d 748
(1992), amended 441 Mich 1201 (1992). In the factual
circumstances of this case, defendant acknowledged
that he represented to the store clerk that he was in
possession of a weapon at the Admiral tobacco shop.
From the colloquy at sentencing, it was also established
that defendant had the intent to take or obtain money
from the store’s cash register. It was not established
that defendant had any intention to harm the store’s
clerk. While defendant was not successful in that he left
the store without money from the cash register, suffi-
cient elements of the crime were established to sustain
his conviction for armed robbery based on the language
of the statute.

Affirmed.
OWENS, Pd., concurred.

GLEICHER, J. (dissenting). I respectfully dissent. In my
view, the Legislature did not intend that its 2004
amendment of the armed robbery statute would funda-
mentally alter the elements of that offense by eliminat-
ing the requirement of a completed larceny.

I. UNDERLYING FACTS AND PROCEEDINGS

On July 13, 2006, a man matching defendant’s de-
scription entered a Clark gas station in Norton Shores,
declared that he had a gun, and ordered the attendant
to give him all the money in the cash register. After the
attendant complied, the assailant pushed her into a
back room and fled. The next day, defendant entered
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the Admiral tobacco shop (Admiral Tobacco) in
Roosevelt Park, approached the clerk with his hand in
his jacket, and announced, “[Y]ou know what this is,
just give me what I want.” The clerk did not give
defendant any money or property, and defendant fled
from the store without having stolen anything. Defen-
dant apparently broke his leg in flight from the store,
and the police eventually apprehended him. When the
police arrested defendant, they noted that he wore on
his body and possessed in his vehicle the same clothing
worn by the man who had robbed the Clark station the
previous day.

The prosecutor charged defendant with armed rob-
bery of the Clark station (Case No. 06-053668-FC). In a
separate complaint arising from the Admiral Tobacco
events, the prosecutor charged defendant with assault
with intent to rob while armed, MCL 750.89, and armed
robbery, MCL 750.529 (Case No. 06-053640-FC). At a
January 2007 hearing, the prosecutor informed the
circuit court “that [defendant] will be offering . . . pleas
of guilty in both files.” The prosecutor advised that in
the Admiral Tobacco case, the prosecution had elected
to dismiss the assault with intent to rob while armed
charge and accept defendant’s guilty plea to a charge of
armed robbery. Defense counsel summarized the par-
ties’ agreement that defendant’s sentence would
“not . . . exceed 24 years on the minimum-maximum at
the Michigan Department of Corrections.”

After apprising defendant of his constitutional and
other rights, the circuit court moved on to establish a
factual predicate for defendant’s plea to the Clark
station robbery. However, defendant denied having rep-
resented to the station attendant that he possessed a
weapon. When the circuit court offered to allow the
parties additional time to further discuss defendant’s
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guilty plea, the prosecutor suggested that the court
instead establish the “factual scenario of the Admiral”
Tobacco incident. Under questioning by the prosecutor,
defendant admitted that he had entered Admiral To-
bacco with the intent to steal money, had his hand “up
under” his coat, and told the clerk, “[Y]ou know what
this is, just give me what I want.” The prosecutor’s
questioning continued as follows:

[Prosecutor]: Okay. And it was your intent, at that time,
for her to give you the money out of the cash register, is
that right?

Defendant: Yeah.

[Prosecutor]: All right.

The Court: Great—

[Prosecutor]: And I think that satisfies.

The Court: Great. I think we’re all set on Admiral.

The parties then returned to presenting a factual
basis for defendant’s plea to the Clark station robbery.
Defense counsel averred that defendant was high on
cocaine during the Clark station robbery and could not
recall the details of the crime. Defense counsel proposed
that defendant could enter a no contest plea. The circuit
court agreed it would resort to a police report to
establish the factual predicate for defendant’s no con-
test plea, summarizing,

I think we’ve established here a lack of memory is the
reason for the nolo plea about the Clark station, in file
number 668. The report established that Mr. Williams, is
guilty of the crime, on that file, to which he pleads no
contest. The court finds the plea to be knowing, voluntary,
understanding, and accurate. On that file, the court will
accept the plea.

On the other file, Mr. Williams’s testimony does that for
me. The court finds his testimony to establish commission
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of that crime and location here in Muskegon County. The
court finds that plea as well to be knowing, voluntary,
understanding, and accurate. So the court accepts that
plea.

On February 9, 2007, the court sentenced defendant to
concurrent terms of 24 to 40 years’ imprisonment for
the Clark station and Admiral Tobacco robberies.

In October 2007, defendant moved to withdraw both
his pleas, contending that the circuit court neglected to
secure an adequate factual foundation for either plea.
According to defendant, the Admiral Tobacco plea dis-
cussions revealed no evidence that he had committed a
larceny, and the police report used to supply the factual
basis of the Clark station plea did not sufficiently
identify defendant as the robber. The circuit court
denied defendant’s motions, ruling (1) with respect to
the Admiral Tobacco plea, that the language of the
armed robbery statute allows conviction based on an
attempted larceny, which the plea discussions substan-
tiated, and (2) concerning the Clark station robbery,
that the entirety of the police report and plea proceed-
ing amply established defendant’s participation in the
Clark station robbery. This Court granted defendant’s
delayed application for leave to appeal, “limited to case
no. 06-053640-FC [Admiral Tobacco] on the issue of a
completed larceny only. In all other respects, the de-
layed application for leave is denied.” People v Williams,
unpublished order of the Court of Appeals, entered
June 16, 2008 (Docket No. 284585).

II. ANALYSIS

“There is no absolute right to withdraw a guilty plea
once it has been accepted by the trial court.” People v
Montrose (After Remand), 201 Mich App 378, 380; 506
NW2d 565 (1993). Where, as here, a defendant moves to
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withdraw his or her plea after sentencing occurs, “[t]he
trial court’s decision will not be disturbed on appeal
absent a clear abuse of discretion that resulted in a
miscarriage of justice.” People v Boatman, 273 Mich
App 405, 406-407; 730 NW2d 251 (2006). “In reviewing
the adequacy of the factual basis for a plea, this Court
examines whether the factfinder could properly convict
on the facts elicited from the defendant at the plea
proceeding.” People v Brownfield (After Remand), 216
Mich App 429, 431; 548 NW2d 248 (1996), citing People
v Booth, 414 Mich 343, 360; 324 NW2d 741 (1982).

Defendant insists that because he “never stole, moved
or touched property” during the Admiral Tobacco inci-
dent, a fact-finder could not have convicted him of an
armed robbery. Defendant emphasizes that larceny con-
stitutes “an integral and necessary element of armed
robbery,” and absent evidence of a completed larceny, the
circuit court erred by accepting his guilty plea to violating
MCL 750.529. The majority rejects defendant’s argument,
holding that the Legislature’s 2004 amendment of the
robbery statute “specifically considers and incorporates
acts taken in an attempt to commit a larceny, regardless of
whether the act is completed.” Ante at 75. In my estima-
tion, the majority erroneously reaches its holding by
reading into the statute language that the Legislature did
not incorporate into the statute.

I approach my analysis bearing in mind that “[uln-
derlying the criminal statutes of this state is the com-
mon law.” People v McDonald, 409 Mich 110, 117; 293
NW2d 588 (1980). The common-law definition of a
crime binds Michigan courts until the Legislature modi-
fies the elements of the crime. People v Perkins, 468
Mich 448, 455; 662 NW2d 727 (2003). In People v
Covelesky, 217 Mich 90, 100; 185 NW 770 (1921), our
Supreme Court instructed:
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A well recognized rule for construction of statutes is
that when words are adopted having a settled, definite and
well known meaning at common law it is to be assumed
they are used with the sense and meaning which they had
at common law unless a contrary intent is plainly shown.

When a statute incorporates general common-law
terms to describe an offense, we thus construe the
statutory crime through the lens of common-law defi-
nitions. People v Riddle, 467 Mich 116, 125; 649 NW2d
30 (2002). In Riddle, our Supreme Court quoted ap-
provingly the following relevant passage from Moris-
sette v United States, 342 US 246, 263; 72 S Ct 240; 96
L Ed 288 (1952):

[W]here [a legislature] borrows terms of art in which are
accumulated the legal tradition and meaning of centuries
of practice, it presumably knows and adopts the cluster of
ideas that were attached to each borrowed word in the body
of learning from which it was taken and the meaning its
use will convey to the judicial mind unless otherwise
instructed. In such case, absence of contrary direction may
be taken as satisfaction with widely accepted definitions,
not as a departure from them.

Michigan’s original robbery statutes derived from
the common-law crime of robbery, and fashioned that
crime into two grades. People v Calvin, 60 Mich 113,
120; 26 NW 851 (1886). In Calvin, our Supreme Court
distinguished the two grades of robbery as “one in
which the robbery is committed by an assault and
robbery from the person, the robber being armed with a
dangerous weapon, . . . the other in which the offense is
perpetrated by force and violence, or by assault or
putting in fear, and robbing, stealing, and taking from
the person of another, the robber not being armed with
a dangerous weapon....” Id. at 119. Today, MCL
750.530 delineates the elements of an unarmed robbery,
and MCL 750.529 defines armed robbery by adding to



92 288 MICH APP 67 [Apr
DISSENTING OPINION BY GLEICHER, .

MCL 750.530 the element that the robber possessed a
dangerous weapon or “an article used or fashioned in a
manner to lead any person present to reasonably be-
lieve the article [was] a dangerous weapon, or [the
robber] represent[ed] orally or otherwise that he or she
[was] in possession of a dangerous weapon . ...”

Under the common law, the crime of robbery indis-
putably included as an essential element the commis-
sion of a larceny. “Since, by definition, robbery includes
larceny, robbery requires a caption and asportation of
the property of another.” Wharton’s Criminal Law
(15th ed), § 457, p 13. Wharton further instructs that a
defendant accomplishes “a caption when . . . [he] takes
possession; he takes possession when he exercises do-
minion and control over the property.” Id. Professors
Wayne LaFave and Austin Scott also explain, in rel-
evant part:

Robbery, a common-law felony, and today everywhere a
statutory felony regardless of the amount taken, may be
thought of as aggravated larceny—misappropriation of
property under circumstances involving a danger to the
person as well as a danger to property—and thus deserving
of a greater punishment than that provided for larceny.
[LaFave & Scott, Criminal Law (Hornbook Series, 1972),
§ 94, p 692.]

Larceny, in turn, “requires that there be a ‘trespass in
the taking,’ i.e., that the thief take the property out of
the possession of its possessor. . ..” Id., § 85, p 622.

In Covelesky, 217 Mich at 96-97, our Supreme Court
observed that Michigan’s robbery statutes embody the
common-law offense of robbery:

Robbery at common law is defined as the felonious
taking of money or goods of value from the person of
another or in his presence, against his will, by violence or
putting him in fear. This definition has been followed by
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most of the statutes, and even where the language has been
varied sufficiently to sustain, by a literal interpretation, a
narrower definition of the offense, it has usually been held
that it could not be presumed that the legislature intended
to change the nature of the crime as understood at common
law. [Quotation marks and citation omitted.]

In Saks v St Paul Mercury Indemnity Co, 308 Mich 719,
723-724; 14 NW2d 547 (1944), the Supreme Court
quoted approvingly the following from a decision of the
Washington Supreme Court, Cartier Drug Co v Mary-
land Cas Co, 181 Wash 146, 149; 42 P2d 37 (1935): “ ‘In
the administration of criminal law, two distinct ele-
ments are held to be necessary to the crime of robbery:
(1) Putting the victim in fear of violence to his person or
property; and (2) the taking of money, property, or thing
of value from his person or in his presence.”” And in
People v LaTeur, 39 Mich App 700, 706; 198 NW2d 727
(1972), this Court noted that “[l]arceny is one of the
essential elements of an armed robbery charge.” More
recently, in People v Jankowski, 408 Mich 79, 87; 289
NW2d 674 (1980), the Supreme Court reiterated the
proposition that “[r]Jobbery has long been defined in
this jurisdiction to be nothing more than a ‘larceny
committed by assault or putting in fear’.” “When the
taking is accomplished by force or assault, the offense is
aggravated to one of robbery.” Id. at 88.

With these principles in mind, I conclude that the
Legislature did not intend that the armed robbery
statute would permit a conviction absent an accom-
plished larceny. In 2004, the Legislature reworked
Michigan’s robbery statute, MCL 750.529, to read, in
relevant part, as follows:

A person who engages in conduct proscribed under
section 530 and who in the course of engaging in that
conduct, possesses a dangerous weapon or an article used
or fashioned in a manner to lead any person present to
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reasonably believe the article is a dangerous weapon, or
who represents orally or otherwise that he or she is in
possession of a dangerous weapon, is guilty of a felony
punishable by imprisonment for life or for any term of
years.

Concomitantly, the Legislature enacted a revised un-
armed robbery statute, MCL 750.530, that described as
follows the unlawful “conduct” referenced in § 529:

(1) A person who, in the course of committing a larceny
of any money or other property that may be the subject of
larceny, uses force or violence against any person who is
present, or who assaults or puts the person in fear, is guilty
of a felony punishable by imprisonment for not more than
15 years.

(2) As used in this section, “in the course of committing
alarceny” includes acts that occur in an attempt to commit
the larceny, or during commission of the larceny, or in flight
or attempted flight after the commission of the larceny, or
in an attempt to retain possession of the property.

The majority holds that when the Legislature
amended § 530 in 2004, it intended to eliminate a
larcenous taking as a requisite element of a robbery. In
the majority’s opinion, “[t]he legislative definition of ‘in
the course of committing a larceny’ specifically ‘in-
cludes acts that occur in an attempt to commit the
larceny,” ” reflecting the Legislature’s intent to punish
both complete and incomplete larceny-related actions.
Ante at 75.

When construing statutory language, which we
review de novo, this Court must ascertain and give
effect to the Legislature’s intent. People v Pasha, 466
Mich 378, 382; 645 NW2d 275 (2002); People v Hill,
269 Mich App 505, 514; 715 NW2d 301 (2006).
“Because the Legislature is presumed to understand
the meaning of the language it enacts into law,
statutory analysis must begin with the wording of the
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statute itself.” Robinson v Detroit, 462 Mich 439, 459;
613 NW2d 307 (2000); see also Pasha, 466 Mich at
382 (“The first step in that determination is to review
the language of the statute itself.”) (quotation marks
and citation omitted). In Bush v Shabahang, 484
Mich 156, 167-168; 772 NW2d 272 (2009), our Su-
preme Court offered this additional guidance regard-
ing statutory interpretation:

A statute must be read in conjunction with other
relevant statutes to ensure that the legislative intent is
correctly ascertained. The statute must be interpreted in
a manner that ensures that it works in harmony with the
entire statutory scheme. Moreover, courts must pay
particular attention to statutory amendments, because a
change in statutory language is presumed to reflect
either a legislative change in the meaning of the statute
itself or a desire to clarify the correct interpretation of
the original statute. Finally, an analysis of a statute’s
legislative history is an important tool in ascertaining
legislative intent.

Our Supreme Court has explained that the Legisla-
ture enacted the current version of the robbery statute
in response to the Supreme Court’s decision in People v
Randolph, 466 Mich 532; 648 NW2d 164 (2002). In
Randolph, the Supreme Court considered whether the
robbery statute then in effect embraced the “transac-
tional approach” to robbery, under which “a defendant
has not completed a robbery until he has escaped with
stolen merchandise. Thus, a completed larceny may be
elevated to a robbery if the defendant uses force after
the taking and before reaching temporary safety.” Id. at
535. The Supreme Court in Randolph rejected the
transactional approach, holding that under the common
law the force or violence element of robbery “had to be
applied before or during the taking.” Id. at 538. When
the Legislature subsequently amended the robbery stat-
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utes, it “explicitly stated that unarmed robbery is a
transactional offense.” People v Morson, 471 Mich 248,
265 n 2; 685 NW2d 203 (2004) (CORRIGAN, C.d., concur-
ring).

Distilled to its essence, the majority’s position here
is that, in addition to legislatively overruling Ran-
dolph, the Legislature’s 2004 amendments to MCL
750.529 and MCL 750.530 also fundamentally altered
the common-law underpinnings of the crime of rob-
bery by eliminating the requirement of a completed
larceny. But my analysis of the statutory language
and the legislative history reveals no support for the
majority’s conclusion. Although the Legislature has
the authority to abrogate the common law, “[w]hen it
does so, it should speak in no uncertain terms.”
Hoerstman Gen Contracting, Inc v Hahn, 474 Mich 66,
74; 711 NW2d 340 (2006). Neither § 529 nor § 530
contains definite, clear, or plain language evincing
the Legislature’s intent to fundamentally alter the
understanding of more than a century, that “[1]arceny
is one of the essential elements of an armed robbery
charge.” LaTeur, 39 Mich App at 706.

Furthermore, the plain language of MCL 750.530
refutes that the amended robbery statutes permit
conviction without proof of a completed larceny. Pur-
suant to § 530(1), a person who uses force or violence,
puts in fear, or assaults another “in the course of
committing a larceny” is guilty of a felony. Subsection
530(2) sets forth that the phrase “in the course of
committing a larceny” includes “acts that occur in an
attempt to commit the larceny, or during commission
of the larceny, or in flight or attempted flight after
the commission of the larceny, or in an attempt to
retain possession of the property.” Section 530 does
not specifically define “in the course of,” but accord-
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ing to Webster’s New World Dictionary (2d college ed,
1970), “in the course of” means “in the progress or
process of; during.” Applying this meaning in the
context of § 530, subsection 530(1) signifies that a
person who uses force or violence at any point from
the inception of the larceny until its conclusion is
subject to prosecution for armed robbery. By elucidat-
ing in § 530 the “acts” constituting robbery, the
Legislature intended to expand the temporal scope of
the crime, transforming it into a transactional of-
fense. Reading §§ 530(1) and (2) as a contextual
whole, it appears that the Legislature sought to make
clear that robbery encompasses acts that occur be-
fore, during, and after the larceny, not that the
Legislature intended to eliminate larceny as an ele-
ment of the crime. Nor does the legislative history
suggest any purpose other than “to include any crime
of larceny that involved the use of force or violence, or
fear, at any time during the commission of the crime.”
House Legislative Analysis, HB 5105, February 12,
2004.

“Before accepting a guilty plea, a trial court must
question the defendant to ascertain whether there is
support for a finding that the defendant is guilty of the
offense to which he is pleading guilty.” People v Waitkins,
468 Mich 233, 238; 661 NW2d 553 (2003). When ques-
tioning the defendant, the circuit court “must establish
support for a finding that the defendant is guilty of the
offense charged or to which the defendant is pleading.”
MCR 6.302(D)(1). Here, no evidence exists that defen-
dant committed a larceny at Admiral Tobacco. Without
evidence that defendant’s actions at Admiral Tobacco
included a larceny, I believe that the circuit court
abused its discretion by denying defendant’s motion to
withdraw his guilty plea. Consequently, I would vacate
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defendant’s conviction and sentence with regard to the
Admiral Tobacco incident.!

! Because the length of the sentence imposed by the circuit court in the
Clark station robbery (Case No. 06-053668-FC) was directly linked to and
packaged with defendant’s plea in the Admiral Tobacco case as part of a
bargain made pursuant to People v Cobbs, 443 Mich 276; 505 NW2d 208
(1993), I believe that defendant should be permitted to withdraw the nolo
contendere plea in Case No. 06-053668-FC.



2010] JONES V DAIMLERCHRYSLER CORP 99

JONES v DAIMLERCHRYSLER CORPORATION

Docket No. 285099. Submitted December 8, 2009, at Detroit. Decided
January 7, 2010. Approved for publication April 8, 2010, at 9:05
a.m.

Timothy and Chrystal Jones brought a negligence action against
DaimlerChrysler Corporation in the Macomb Circuit Court for
injuries sustained by Timothy Jones when he fell through a
trapdoor on the mezzanine of one of defendant’s plants while
working for a contractor. The trapdoor, which was situated near
the top of a staircase, had been opened moments before the
accident by one of Timothy Jones’s coworkers, who was unaware
of his approach. The trial court, Mary A. Chrzanowski, J., granted
defendant’s motion for summary disposition of plaintiffs’
premises-liability claim on the ground that defendant had no
knowledge of the dangerous condition on its property and could
not have discovered it between its creation and the accident.
Plaintiffs appealed.

The Court of Appeals held:

1. The trial court properly granted defendant’s motion for
summary disposition with respect to the open trapdoor because
defendant had no duty to protect plaintiff from a temporary,
unexpected hazardous condition of which defendant had no notice
and that was created by employees of a contractor to whom
defendant had given control over the work site.

2. The trial court erred by granting defendant’s motion for
summary disposition with respect to plaintiffs’ claim that the
location and design of the trapdoor made it a dangerous condition,
which presented a question of fact. This claim is properly catego-
rized as one alleging premises liability rather than nuisance, and
the evidence indicates that the dangers presented by the trapdoor
were not open and obvious.

Affirmed in part, reversed in part, and remanded for further
proceedings.

1. NEGLIGENCE — PREMISES LIABILITY — DANGEROUS CONDITIONS.

The creation of a temporary, unexpected dangerous condition by
employees of a contractor that has control over a work site does



100 288 MicH Aprp 99 [Apr

not give rise to premises liability where the owner of the work site
had no knowledge or notice of the condition.

2. NEGLIGENCE — PREMISES LIABILITY — DANGEROUS CONDITIONS — LLOCATION AND
DESIGN OF TRAPDOOR.

A claim that the location and design of a trapdoor makes it a
dangerous condition presents a factual question that precludes
summary disposition.

Sachs Waldman, Professional Corporation (by
George T. Fishback), for plaintiffs.

Cardelli, Lanfear & Buikema, PC. (by Anthony F.
Caffrey 11l and Lisa C. Walinske), for defendant.

Before: METER, PdJ., and BORRELLO and SHAPIRO, J.

PER CURIAM. In this premises liability action, plain-
tiffs! appeal by right following the trial court’s grant of
defendant’s motion for summary disposition under
MCR 2.116(C)(10) and dismissal of plaintiffs’ complaint
with prejudice. We affirm in part, reverse in part, and
remand for further proceedings.

I. SUMMARY OF FACTS AND PROCEEDINGS

Plaintiff was injured on May 31, 2006, when he fell
through a trapdoor opening? in a mezzanine walkway in

! Because plaintiff Chrystal Jones brings a derivative loss of consor-
tium claim, references in this opinion to “plaintiff” refer to plaintiff
Timothy Jones.

2 The trapdoor sits to the right of a staircase leading to the mezzanine
walkway made of open metal grating. The trapdoor is hinged at the edge
of the grating under the railing surrounding the stairwell so that when it
is opened, the grating swings up and rests against the railing (where it
can be held with a hook), creating an open hole without barriers on the
three sides along the walkway. Thus, by coming up the stairs and making
two 90-degree turns, a person faces an open edge of the hole with the left
and far edges also open, and the lifted grating to the right, leaning
against the railing.
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defendant’s Sterling Heights plant. At the time of the
accident, plaintiff was working on a renovation project
at the plant and was employed by Durr Systems (Durr)
as a millwright. Defendant hired Durr to change over a
multitude of conveyor components that are used on the
paint line of the assembly plant. Plaintiff testified that
he was the supervisor for the millwrights working on
the project and had been working on-site for roughly
two to three weeks, between six and seven days a week.
Before this assignment, plaintiff had been to this plant
on five or six occasions to do preliminary work for this
job. Defendant’s plant was shut down while Durr was
completing the work, and plaintiff did not report to an
employee of defendant during his time working at the
plant.

One of the conveyors that the Durr employees were
working on could only be accessed from the mezzanine.
Plaintiff indicated that he was familiar with the area
within defendant’s plant where he was working, includ-
ing the mezzanine area. Plaintiff testified that during
his time on this job, he had been on the mezzanine
often, climbing the stairs roughly three or four times a
day before the incident in order to check the progress of
the work being done. Plaintiff acknowledged that he
knew there were grates that could be removed in the
mezzanine area because he had seen some removed in
other parts of the plant. Plaintiff was also familiar with
similar grate systems in other plants he had worked in.
Plaintiff knew that the Durr employees would need to
lift or hoist some products to the mezzanine, and he
stated that occasionally the products are lifted through
removed sections of the grating.

On the night of the incident, plaintiff walked up the
stairs to the mezzanine in order to distribute pay-
checks. According to plaintiff, Mike Perry, the iron-
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worker foreman, walked up the stairs behind plaintiff.
Regarding the fall, plaintiff testified that he “went up
the staircase and went to my right as I got to the top of
the staircase, and that’s all I remember ... the next
thing I know, I was laying on the floor.” Plaintiff did not
recall seeing anyone on the mezzanine before his fall
and he did not recall looking down. Plaintiff was wear-
ing safety glasses and a hard hat at the time he fell.
When plaintiff awoke, he was laying on the ground.
Plaintiff was told after the fall that the “Perry boys,” a
group of cousins that worked as ironworkers for Durr,
may have moved a section of grating from the floor.

One of the Perry boys, Lonnie Perry, worked as an
ironworker at Durr on the date of the incident. Lonnie
stated that he heard plaintiff tell his cousin, Mike Perry,
that a section of the conveyor would need to be lifted
through the grating. Lonnie testified:

And, Mike told us, me and Randy Perry, to go up the
stairwell to see if we could get the grating open so we could
shoot a small piece of conveyor end in up though the
grating. And I looked and I seen there wasn’t . . . no safety
tape or anything such as that, so I told the steward that we
needed some red tape. And, he said he didn’t have any, but
he would go look. So, then I and Randy walked up the
stairwell, identified the piece of grating where we needed to
shoot the rig through with the piece. And, it was all
phosphated, all gluey, pretty sticky; didn’t believe we could
ever get it open. Randy was standing in front of me; I bent
over at the—the left edge of it; I put my pry bar in there
and I got it to come open, surprisingly, and found out it was,
actually, even on hinges. And, just—I no more than opened
it, my—I was looking towards my cousin Randy, his eyes
got big, I heard the grating rattle; I looked and [plaintiff]
had walked right by me, right into the hole and all T could
see was his eyes of terror going to the ground. And, it was
just that quick. [Plaintiff] had been walking and he had
followed me right up the stairwell. I didn’t realize it. And,
he had a handful of checks in his hand and he was just
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getting ready to go down the conveyor to hand out checks
to—to his employees, his millwrights. And, as soon as I
heard the rattle, I seen his eyes and I seen checks flying
everywhere . . . and I watched him go to the ground and hit
the gang box. He bounced off a set of torches and a gang
box and laid there unconscious.

Lonnie said that the grating was open “two tenths of a
second, possibly” before plaintiff stepped into the hole.
Michaeline Cartwright, who worked as a safety coordi-
nator for Durr from 2004 to 2006, documented that the
grating had been opened “for less than ten seconds.”

Cartwright testified that on the night of the incident,
she spoke to one of defendant’s employees, Nick Juncaj,
who was temporarily working as the UAW safety rep-
resentative. Juncaj testified that he filled in for the
regular safety representative for five weeks, beginning
on May 19, 2006. According to Cartwright, Juncaj
stated that there had been two other accidents at the
same location within the past three years. However, at
his deposition, Juncaj denied knowing of any prior
accidents and he did not recall telling Cartwright of
other injuries in this area. Juncaj testified that he had
worked at the Sterling Heights plant since 1991, full
time since 1994. Pat Christie, defendant’s safety super-
visor, testified that the hinged sections on the mezza-
nine have been used “time and again.” Christie also
indicated that he had no knowledge of other accidents
with people falling through the hinged section of the
mezzanine floor.

Plaintiffs originally sought relief asserting claims of
both premises liability, based on defendant’s ownership
of the premises, and contractor liability, under the
retained control doctrine, on the theory that defendant
had retained control over the renovation project. See
Ormsby v Capital Welding, Inc, 471 Mich 45, 60; 684
NW2d 320 (2004). However, plaintiffs stipulated to
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dismissal of this latter claim, as well as its claim
predicated on the inherently dangerous activity doc-
trine, and proceeded only on the claim predicated on
defendant’s ownership of the premises.

Defendant filed a motion requesting summary dispo-
sition. After considering the evidence, the trial court
granted defendant’s motion, holding:

In the instant matter, the dangerous condition was
created when plaintiff’s co-employees raised a grate on the
mezzanine-level walkway, creating an unwarned and un-
guarded hole through which someone could fall. The record
is devoid of any evidence suggesting defendant knew or
should have known that plaintiff’s co-employees would
create such a dangerous condition.

Moreover, the record clearly established the dangerous
condition existed for less than ten seconds before plaintiff
fell through the opening. There is no evidence suggesting
defendant knew of the dangerous condition in the short
time of its existence; the short time also precludes a finding
that defendant could have discovered the dangerous condi-
tion before plaintiff encountered it.

The mere fact that similar accidents may have occurred
in the past does not establish defendant had knowledge of
[the fact] that an actual dangerous condition, the open
grate, existed when plaintiff fell. To the contrary, the grate
was obviously kept closed to prevent injuries. While defen-
dant would clearly have had knowledge of the potential for
danger from the prior accidents, defendant would not have
knowledge that that actual dangerous condition existed or
would be permitted to exist without some sort of protection
(e.g., warning tape or barricade) when plaintiff fell. Hence,
plaintiff has not shown further discovery stands a fair
chance of uncovering factual support for his position to
avoid summary disposition.

Plaintiffs now appeal, challenging the grant of sum-
mary disposition as well as the trial court’s subsequent
denial of their motion for reconsideration.



2010] JONES V DAIMLERCHRYSLER CORP 105

II. STANDARD OF REVIEW

We review de novo a trial court’s decision on a motion
for summary disposition. Odom v Wayne Co, 482 Mich
459, 466; 760 NW2d 217 (2008). For a motion brought
under MCR 2.116(C)(10), we review the pleadings,
admissions, and other evidence in the light most favor-
able to the nonmoving party and, if there are no
genuine issues of material fact, the moving party is
entitled to judgment as a matter of law. Id. at 466-467.
A trial court’s action on a motion for reconsideration is
reviewed for an abuse of discretion. Woods v SLB Prop
Mgt, LLC, 277 Mich App 622, 629; 750 NW2d 228
(2008).

III. ANALYSIS

As an initial matter, we note that a subcontractor’s
employee who is injured on a work site may bring
claims for both premises liability and contractor liabil-
ity. See, e.g., Ghaffari v Turner Constr Co, 473 Mich 16;
699 NW2d 687 (2005); Perkoviq v Delcor Homes-Lake
Shore Pointe, Ltd, 466 Mich 11; 643 NW2d 212 (2002).
Therefore, plaintiffs’ concession that they had no con-
tractor liability claim did not automatically preclude a
premises liability claim. To the extent that defendant
asserted the contrary, we reject its argument.

To establish a premises liability claim, “a plaintiff
must prove the elements of negligence: (1) the defen-
dant owed the plaintiff a duty, (2) the defendant
breached that duty, (3) the breach was the proximate
cause of the plaintiff’s injury, and (4) the plaintiff
suffered damages.” Benton v Dart Props, Inc, 270 Mich
App 437, 440; 715 NW2d 335 (2006).

Plaintiffs first argue that the trial court erred by
concluding that defendant had not created the danger-
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ous condition and could not be held liable for plaintiff’s
injuries. Plaintiffs argue that defendant created the
danger by placing the trapdoor in the mezzanine walk-
way. Defendant argues that plaintiff’s coworkers cre-
ated the condition when the trapdoor was opened and
no barricade was placed around the opening. We con-
clude that there are two separate potential dangerous
conditions on defendant’s premises for which it could be
held liable. Although the trial court appears to have
based its ruling on the conclusion that the dangerous
condition was the open trapdoor, at oral argument,
counsel for plaintiffs indicated that the dangerous con-
dition was not the open trapdoor, per se, but rather its
location in the walkway and where it was hinged.
Because these are distinct claims, see Bluemer v Sagi-
naw Central Oil & Gas Serv, Inc, 356 Mich 399; 97
NW2d 90 (1959), we address them separately.

A. THE OPEN TRAPDOOR

Looking first at defendant’s liability for the open
trapdoor as the dangerous condition, we conclude that
the trial court properly granted summary disposition on
this issue.

“It is a general proposition that liability for an injury
due to defective premises ordinarily depends upon
power to prevent the injury . . . .” Nezworski v Mazanec,
301 Mich 43, 56; 2 NW2d 912 (1942) (quotation marks
and citation omitted). In this case, there is undisputed
evidence that one of plaintiff’s coworkers opened the
trapdoor moments before plaintiff fell. Defendant did
not open the section and leave it in a dangerous
condition. Rather, the open trapdoor was a construction
site hazardous condition that was created by one of
plaintiff’s co-employees. We believe that defendant had
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no duty to protect plaintiff from this condition based on
Young v Delcor Assoc, Inc, 477 Mich 931 (2006).

In Young v Delcor Assoc, Inc, unpublished opinion
per curiam of the Court of Appeals, issued June 27,
2006 (Docket No. 266491), rev’d 477 Mich 931 (2006),
the plaintiff was a subcontractor’s employee who
stepped on a wall panel that had been laid down over
one-third of a second-floor stairwell opening that was
neither covered nor barricaded. The plaintiff knew that
there was a stairwell opening under the wall, but
thought the wall panel was a solid section. The wall was
in two sections that separated when the plaintiff
stepped on the panel, and the plaintiff fell more than 20
feet through both the second and first floor stairwell
openings into the basement. Id. at 2. The trial court
concluded that there was an outstanding factual ques-
tion as to whether the defendant had possession and
control over the premises at the time of the plaintiff’s
injuries, “a necessary element of both claims.” Id. at 4.
However, it concluded that the premises liability claim
failed as a matter of law because “either the opening
itself or the opening partially covered by the wall panel”
was open and obvious or “presented an unexpected
hazard for which [defendant] did not have notice as
even plaintiff did not realize that the wall panel would
not support his weight.” Id. at 4-5. The plaintiff ap-
pealed the summary disposition on both the premises
liability and contractor liability claims. The Court of
Appeals panel affirmed summary disposition on the
contractor liability claim, but reversed on the premises
liability claim, concluding:

[TThe allegedly dangerous condition for which plaintiff
was attempting to hold [defendant] liable . .. as the pre-
mises possessor, was the stairwell sans stairs. That is the
allegedly unreasonable risk of harm that [defendant]
should have known existed on its property, not the jointed
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wall panel that plaintiff’s coworker placed partially over
the opening just before plaintiff fell. And, we agree with the
trial court that the open, unbarricaded stairwell was an
open and obvious condition. ... However, the issue is
whether there is evidence that creates a genuine issue of
material fact that [defendant] should have anticipated
harm despite plaintiff’s knowledge of the stairwell sans
stairs, i.e., if special aspects of the condition made the open
and obvious risk unreasonably dangerous. We conclude
that [defendant] should have anticipated such harm. ...
[Id. at 6-7.]

It concluded that there was a genuine issue of material
fact “regarding whether there were special aspects of
the stairwell that gave rise to a uniquely high likelihood
of harm or severity of harm if confronted and, there-
fore, [defendant] had a duty to undertake reasonable
precautions to protect invitees, like plaintiff, from that
risk.” Id. at 8.

Our Supreme Court unanimously peremptorily re-
versed the panel and reinstated the trial court’s grant of
summary disposition on the premises liability claim.
Young, 477 Mich at 931. Citing Perkoviq, 466 Mich at
18-20, it held:

The defendant premises owner did not have a duty to
protect the plaintiff, an employee of an independent con-
tractor hired to perform construction work on the owner’s
premises, from the construction site hazardous condition
that contributed to the plaintiff’s injury. Moreover, the
temporary hazardous condition was created by the inde-
pendent contractor, the defendant premises owner had no
notice of the condition, and the condition was not unrea-
sonably dangerous . . . . [Young, 477 Mich at 931 (emphasis
added).]

Here, defendant had no notice that the grate was being
opened; none of its employees was present and it was
uncontested that the trapdoor had been open at most 10
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seconds before the accident occurred.®? See Moore v
Traverse City Masonic Bldg Ass’n, 324 Mich 507, 521;
37 NW2d 457 (1949) (holding that the plaintiff failed to
prove “that the door in question was open a sufficient
length of time before the accident to charge defendant
with knowledge that the door was open”). Additionally,
it was an independent contractor that created the
temporary hazardous condition. Because Durr employ-
ees opened the trapdoor in order to get equipment
through, the open trapdoor was a “construction site
hazardous condition that contributed to the plaintiff’s
injury.” Young, 477 Mich at 931. We find Young control-
ling on this point, and hold that defendant had no duty
to protect plaintiff from the open trapdoor.

Plaintiffs argue that Muth v W P Lahey’s, Inc, 338
Mich 513; 61 NW2d 619 (1953), provides that liability
may be imposed on defendant based on Durr employees’
actions. We disagree. In Muth, a customer who went
into a store to buy shoes fell through a trapdoor that
was left open by a shoe department employee. Id. at
516. At the time, the shoe department was operated by
another company pursuant to a lease. Id. Our Supreme
Court upheld the imposition of liability on the store
owner, even though it was the shoe department compa-
ny’s employee who had left the door open. Id. at
519-520. In Bluemer, 356 Mich at 409-411, however, our
Supreme Court distinguished Muth, and indicated that
the imposition of liability on the store owner was not

3 Plaintiffs’ allegations regarding additional accidents do not provide
evidence of notice of the open trapdoor; rather, they are more appropri-
ately applied to whether defendant had notice of whether the location of
the trapdoor or how it was hinged was a dangerous condition. We note,
however, that plaintiffs’ allegations of notice that are premised on an
accident that occurred in 1988, before defendant owned the facility,
cannot be sustained absent some evidence that defendant acquired
knowledge of that accident.
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based simply on the fact that the defendant owned the
store, but based on the store owner’s essentially com-
plete control over the shoe department company’s busi-
ness activities, including employee hiring. Id. at 409-
410. By contrast, where a lessor does not conduct
business or direct its tenant’s business, liability is
imposed on the lessee, not the property owner. Id. at
411-412. See also Brown v Std Oil Co, 309 Mich 101; 14
NW2d 797 (1944) (holding that the owner of a gas
station was not liable for the injuries to an employee of
the lessee gas station because the lease did not reserve
to the owner the right to exercise control over the
business or operations of the lessee on the premises).
Here, defendant had turned over control of the con-
struction site to Durr, and there was no evidence that
defendant was exercising control over the construction
site. Accordingly, the negligent acts of Durr employees
in opening the trapdoor without proper barricading
could not be imputed to defendant.

B. THE PRESENCE, LOCATION, AND DESIGN OF THE TRAPDOOR

Alternatively, plaintiffs argue that defendant was
liable because it created a dangerous condition by
leaving the trapdoor* in a place that invitees were free
to use, by leaving the trapdoor hinged in a manner that
left a completely unguarded hole in the grating when
open, and by failing to give any warning regarding its
existence or to provide barricades or other safeguards
when the trapdoor was open. We conclude that this
claim is distinct from the dangerous condition of the
open trapdoor and that plaintiffs have shown an out-
standing question of fact on this issue, which precludes
summary disposition.

* The evidence indicated that the trapdoor was not designed or placed by
defendant, but rather existed before defendant purchased the building.
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In Bluemer, 356 Mich at 410-416, our Supreme Court
concluded that the liability of a property owner for the
dangerousness of a trapdoor based on “its use, location,
and other circumstances” was a question separate and
apart from its liability based on the lessee’s employee’s
negligence in leaving the trapdoor open, and that liabil-
ity could be imposed for the former. Bluemer cites two
cases that we find similar to the instant case:

In Dahl v. Glover, 344 Mich 639 [75 NW2d 11 (1956)]1,
which was an action for damages resulting from plaintiff
falling into a manhole in a sidewalk in front of defendants’
premises, the proofs indicated that plaintiff stepped on the
cover of the manhole, and that the cover tilted upward and
rolled away. Plaintiff’s fall resulted. It was the theory of the
plaintiff that the cover was defective. The trial court in
submitting the case to the jury referred to different types of
nuisances, including such resulting by reason of circum-
stances and surroundings, leaving it to the jury to say
whether under the facts in the case and inferences to be
drawn therefrom the manhole and manhole cover consti-
tuted a menace dangerous to the public and therefore a
nuisance. The charge as given was approved by this Court
and judgment for the plaintiff was affirmed.

In Brown v. Nichols, 337 Mich 684 [60 NW2d 907
(1953)], plaintiff was injured as the result of being struck
by a door to an establishment owned and operated by the
defendants, which door was so constructed that it swung
out over a public sidewalk. The trial court did not submit
the case to the jury on the theory of a nuisance in fact
because of the consequences that might result from the use
of a door so constructed and operated. In reversing the case
and remanding it for a new trial, it was held:

“The question as to what constitutes a nuisance is one of
law for the court, but it is for the jury to decide whether a
particular act or structure or use of property, which is not
a nuisance per se, is a nuisance in fact and whether an
alleged nuisance is the cause of the losses or injuries
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complained of and to what extent such losses or injuries are
attributable to the nuisance.” [Bluemer, 356 Mich at 413-
414.]

Although these cases describe the issue as a nuisance
claim, we do not believe that plaintiffs were required to
allege a nuisance in order to claim that the location of
the trapdoor and its design (i.e. where the hinges were
placed) created a dangerous condition. Rather, we be-
lieve that such claims fall under the category of pre-
mises liability. See Michigan Law and Practice, § 1, p 97
(noting that “several Michigan decisions use the term
‘nuisance’ liability to refer to what is essentially pre-
mises liability”); see also Kilts v Kent Co Bd of Super-
visors, 162 Mich 646, 651; 127 NW 821 (1910) (defining
a nuisance as “involv[ing], not only a defect, but threat-
ening or impending danger to the public” and conclud-
ing that the plaintiffs’ claims for faulty tower construc-
tion sounded in negligence, not nuisance).

Because we read Bluemer as using “nuisance” to
refer to a premises liability claim rather than a true
nuisance claim, we conclude that whether the use or
location of a trapdoor makes it a dangerous condition is
a factual question for the jury. Bluemer, 356 Mich at
413-416. Furthermore, given the evidence that none of
Durr’s employees was aware that the grating was
hinged and the photographs that indicate the hinges are
hidden, we conclude that this condition is not open and
obvious. Accordingly, the trial court erred by granting
summary disposition on plaintiffs’ premises liability
claim as to the location of the trapdoor and how it was
hinged. Therefore, we reverse the trial court’s grant of
summary disposition, as to the question of trapdoor
placement and hinging only, and remand for trial.’

5 We take no position as to whether the placement of the trapdoor or its
design (i.e. where the hinges were placed) was a negligent or dangerous
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IV. CONCLUSION

We affirm the trial court’s grant of summary dispo-
sition as to the open trapdoor, reverse the grant of
summary disposition as to the location of the trapdoor
and the placement of its hinges, and remand for further
proceedings consistent with this opinion. We do not
retain jurisdiction. No costs, neither party having fully
prevailed.

condition. We are only holding that a question of fact exists on this issue.
Additionally, because we find an error in the granting of summary
disposition, we need not consider the question of whether the trial court
erred by denying plaintiff’s motion for reconsideration.
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PEOPLE v MANN

Docket No. 288329. Submitted February 3, 2010, at Grand Rapids.
Decided April 8, 2010, at 9:10 a.m.

Jacob P Mann was convicted by a jury in the Berrien Circuit Court,
Alfred M. Butzbaugh, J., of three counts of first-degree criminal
sexual conduct and one count of second-degree criminal sexual
conduct with regard to victims under 13 years of age. Defendant
appealed.

The Court of Appeals held:

1. Evidence that defendant committed the crime of attempted
first-degree criminal sexual conduct against a different minor
victim before committing the instant offenses was admissible
under MCL 768.27a(1). The evidence was relevant because it
tended to show that it was more probable than not that the two
minors in this case were telling the truth when they indicated that
defendant had committed criminal sexual conduct offenses against
them. The evidence also made the likelihood of defendant’s behav-
ior toward the minors in this case more probable. The probative
value of the evidence was not substantially outweighed by the
danger of unfair prejudice. The jury was properly instructed that
the only purpose for which the evidence could be considered was to
help the jury judge the believability of the testimony regarding the
acts for which defendant was on trial. The trial court did not abuse
its discretion by admitting the evidence.

2. Comments by the prosecution about defendant not testify-
ing, when viewed in context, were not comments on defendant’s
failure to testify, but rather, were comments regarding the fact
that a statement by defendant regarding his intent was not
necessary in order to prove his intent. Any prejudice that resulted
was mitigated by the jury instructions. Defendant was not denied
a fair trial or his rights to due process.

Affirmed.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, Arthur J. Cotter, Prosecuting Attor-
ney, and Aaron J. Mead, Assistant Prosecuting Attor-
ney, for the people.
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Law Office of John D. Roach, Jr., PLC (by John D.
Roach, Jr.), for defendant.

Before: TALBOT, PdJ., and WHITBECK and OWENS, JdJ.

PER CURIAM. Following a consolidated trial, the jury
convicted defendant, Jacob Mann, of three counts of
first-degree criminal sexual conduct (CSC I),! and one
count of second-degree criminal sexual conduct (CSC
II).2 The trial court sentenced Mann to 15 to 50 years’
imprisonment for each of the three convictions for CSC
I and to 4 to 15 years’ imprisonment for the CSC II
conviction, with credit for 156 days, the sentences to
run concurrently. Mann appeals as of right. We affirm.

I. BASIC FACTS AND PROCEDURAL HISTORY

RB, one of the victims in this case, was eight years old
at the time of the offense. He lived with his 18-year-old
brother, PP, and their mother in a two-bedroom apart-
ment in Berrien County. PP slept in one of the bed-
rooms and their mother slept in the other bedroom. RB
used what was designed as a dining room for his
bedroom. There were bunk beds in this room.

JB, another victim in this case, who was six years old
and lived on the same street, sometimes played and
spent the night with RB. Mann, who was 17 years old at
the time of the offenses, was one of PP’s friends. Mann
was often at RB and PP’s apartment playing video
games with PP and frequently spent the night. When
JB spent the night at the apartment, RB would usually
sleep in one of the bunk beds and JB would sleep in the
other. If JB was not spending the night, RB would sleep

! MCL 750.520b(1)(a).
2 MCL 750.520c(1)(a).
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in one of the bunk beds and Mann would sometimes
sleep in the other. Because RB and PP’s mother worked
during the day and sometimes on the weekend, there
were times when Mann was at the apartment without
her being there.

The last time Mann spent the night at the apartment
was in early March 2008. On March 10, 2008, RB began
wanting to sleep with his mother all the time. RB told
his mother that he felt safer sleeping with her. RB also
told his mother that he did not want Mann spending the
night anymore. When his mother asked why, RB stated
that Mann touched him “badly.” When asked to explain,
RB indicated that Mann put his “front” in RB’s “be-
hind” and that Mann used lotion when he did this. RB
also indicated that Mann made RB “suck him” and that
Mann sucked RB as well. At trial, RB specifically
testified that Mann did “[b]ad things” to him every time
that Mann came over to the apartment. These bad
things happened in RB’s bedroom, in the bathroom, and
in the front room. In addition, RB testified that when
JB spent the night, RB saw Mann sucking JB in the top
bunk bed when RB got up to go to the bathroom. JB
testified at trial that Mann touched his penis with his
hand on more than one occasion, but did not testify that
there was any other sexual contact.

In response to RB’s disclosure to her, RB’s mother
took him to the hospital for an examination. The
examining physician found redness around RB’s anus
and a small, superficial abrasion about two millimeters
long on his anus. RB’s mother also recalled that within
a month and a half before RB made his disclosure, she
looked at RB’s anus in response to his complaints of
pain, and she noticed redness around his anus, but at
the time, she presumed it was a heat rash.
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While being interviewed by the police, Mann indi-
cated that he played video games at RB and PP’s
apartment, but denied that the alleged crimes occurred.
Mann did not testify at trial. A jury subsequently
convicted Mann of three counts of CSC I and one count
of CSC II as set forth above.

II. PRIOR BAD ACT

A. STANDARD OF REVIEW

Mann argues that his due process rights were vio-
lated because the trial court admitted evidence of a
prior bad act that likely prejudiced the jury. We review
for an abuse of discretion a trial court’s decision to
admit or exclude evidence.? Where the admission of
evidence involves a preliminary question of law, we
review that question de novo.*

B. ANALYSIS

MCL 768.27a(1) provides, in pertinent part: “Not-
withstanding [MCL 768.27], in a criminal case in which
the defendant is accused of committing a listed offense
against a minor, evidence that the defendant committed
another listed offense against a minor is admissible and
may be considered for its bearing on any matter to
which it is relevant.”

In this case, Mann was accused of committing two
listed offenses,’ specifically, CSC I and CSC I1.6 And the

3 People v Lukity, 460 Mich 484, 488; 596 NW2d 607 (1999).
4 Id.

5 MCL 768.27a(2)(a) states: “ ‘Listed offense’ means that term as
defined in section 2 of the sex offenders registration act, 1994 PA 295,
MCL 28.722.”

6 MCL 28.722(e)(x) states that a “[l]isted offense” includes violations of
MCL 750.520b (CSC I) and MCL 750.520¢ (CSC II).
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victims in this case, eight-year-old RB and six-year-old
JB, were minors when the offenses were committed.” In
addition, there was evidence that Mann previously
committed another listed offense in 2002, specifically,
attempted CSC I against another minor.®

On the basis of the foregoing, we conclude that
evidence that Mann committed the crime of at-
tempted CSC I against a minor in 2002 was admis-
sible to “be considered for its bearing on any matter
to which it [was] relevant” in this case.?” The chal-
lenged evidence was relevant because it tended to show
that it was more probable than not that the two minors
in this case were telling the truth when they indicated
that Mann had committed CSC offenses against them.°
The challenged evidence also made the likelihood of
Mann’s behavior toward the minors at issue in this case
more probable.!

In addition, the probative value of the evidence was
not substantially outweighed by the danger of unfair
prejudice.’? Whether the minors in this case were telling
the truth had significant probative value because it
underlies whether Mann should be convicted of the
crimes for which he was charged. Further, the trial
court specifically instructed the jury on two occasions
that the only purpose for which the evidence could be
considered was to help them judge the believability of
the testimony regarding the acts for which Mann was
on trial. And jurors are presumed to follow their in-

7 MCL 768.27a(2)(b).

8 MCL 28.722(e)(x) and (xiii).

9 MCL 768.27a(1).

10 MRE 401.

1 Id.; People v Pattison, 276 Mich App 613, 620; 741 NW2d 558 (2007).

12 MRE 403; Pattison, 276 Mich App at 621 (stating that courts must
still weigh the evidence under MRE 403).
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structions.’®* Moreover, the trial court took precautions
to limit any prejudicial effect by ensuring that the
videotape of Mann’s guilty plea to the prior offense was
not played for the jury. Instead, the trial court allowed
a stipulation that Mann committed the act to be entered
into evidence.

In sum, we conclude that the trial court did not abuse
its discretion by admitting evidence that Mann previ-
ously committed another listed offense against a minor
because that evidence was properly admissible pursu-
ant to MCL 768.27a(1). Because MCL 768.27a applied
in this case, we need not consider whether the require-
ments of MCL 768.27 and its counterpart MRE 404(b)
were met. !4

III. PROSECUTORIAL MISCONDUCT

A. STANDARD OF REVIEW

Mann argues that the prosecutor inappropriately
commented during closing arguments on Mann’s
failure to testify. Therefore, he argues, his constitu-
tional rights against self-incrimination and to due
process were violated. Where issues of prosecutorial
misconduct are preserved, we review them de novo to
determine if the defendant was denied a fair and
impartial trial.’® Issues of prosecutorial misconduct
are reviewed “on a case-by-case basis by examining
the record and evaluating the remarks in con-
text ....”16

13 People v Unger, 278 Mich App 210, 237; 749 NW2d 272 (2008).

14 People v Smith, 282 Mich App 191, 205; 772 NW2d 428 (2009)
(“Where listed offenses are at issue, the analysis begins and ends with
MCL 768.27a.”).

15 People v Thomas, 260 Mich App 450, 453; 678 NW2d 631 (2004).
16 Id. at 454.
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B. ANALYSIS

“A defendant in a criminal case has a constitutional
right against compelled self-incrimination and may
elect to rely on the ‘presumption of innocence.’ 77
Hence, a prosecutor may not comment on a defendant’s
failure to testify.!® Such remarks “are prohibited be-
cause they ask the jury to draw the inference that the
defendant is guilty or hiding something merely because
he has not taken the stand.”'® However, “[p]rosecutors
are typically afforded great latitude regarding their
arguments and conduct at trial. They are generally free
to argue the evidence and all reasonable inferences
from the evidence as it relates to their theory of the
case.”?0

During her closing argument, the prosecutor dis-
cussed CSC II, specifically the difficulty of establishing
the intent element of CSC II:

Now sexual conduct, contact, is the difference. Sexual
contact describes more—is more aimed at touching, fon-
dling, that sort of thing, touching of the genital areas and
touching with an intent—or a sexual intent.

The judge is also going to instruct you, ladies and
gentlemen, that intent can be derived not from just what a
person says, but from that person’s actions.

So, ladies and gentlemen, it’s difficult for me to know
what anybody’s thinking at any given time. It’s difficult for
me to prove what anybody’s thinking. But you can use not
only what their [sic] thinking and what their [sic] saying,
but also what they’re doing to determine what their intent
was at the time.

17 People v Fields, 450 Mich 94, 108-109; 538 NW2d 356 (1995), citing
US Const, Am V; Const 1963, art 1, § 15.

18 Fields, 450 Mich at 108-109; MCL 600.2159.
9 People v Buckey, 424 Mich 1, 14; 378 NW2d 432 (1985).
20 Unger, 278 Mich App at 236 (citation omitted).
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The prosecutor later turned to the subject of Mann’s
intent:

So we know . . . that his intent in this particular case,
looking at the way that he conducted business, the way
that he acted throughout this time, we know that his intent
was sexual because it’s been his intent, all along it’s been
sexual. We don’t know. He didn’t say. He didn’t tell us. So
we don’t have that evidence. But based on—

Defense counsel objected, and the prosecutor withdrew
the statement and then stated: “We can’t read Jacob’s
mind, I guess, is a better way to say. So we don’t
know—I can’t prove what’s in his mind.”

We conclude that although the prosecutor’s comment
about Mann not testifying could be read as implicating
a potential violation of Mann’s right to remain silent,
the impropriety did not rise to the level of a due process
violation. Intent is an element of CSC II, and the
prosecutor’s theory of the case was that Mann met the
elements of CSC II, including the intent element, be-
cause Mann intentionally touched the victim for a
sexual purpose.?! Viewed in context, the prosecutor was
arguing that the jury could infer intent from Mann’s
actions and thus proof of Mann’s intent did not need to
stem from Mann stating his intent, something Mann
did not do. The prosecutor’s argument supported her
theory of the case, which was that Mann intended to
commit an offense that was sexual in nature. And it was
clear that the prosecutor was not actually commenting
on Mann’s failure to testify but on the fact that a
defendant’s statement is not necessary to prove intent.
On the record, the argument was not improper.

Moreover, an appropriate response to an objection for
an improper remark by a prosecutor is the issuance of a

% See MCL 750.520c(1)(a); MCL 750.520a(q).
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curative instruction.?? Although defense counsel did not
request a curative instruction or a ruling from the trial
court on defense counsel’s objection, the trial court
instructed the jurors that “[e]lvery defendant has the
absolute right not to testify. When you decide the case
you must not consider the fact that he did not testify. It
must not affect your verdict in any way.” In addition,
the trial court also provided the jurors with the stan-
dard jury instructions regarding what may be consid-
ered as evidence and how they must use their common
sense in deciding the case. Any prejudice flowing from
the prosecutor’s remark was mitigated by the jury
instructions.2? Based on the foregoing, the prosecutor’s
remark did not deny Mann a fair trial or his due process
rights under the Michigan and federal constitutions.

Affirmed.

22 People v Stanaway, 446 Mich 643, 687; 521 NW2d 557 (1994).

2 People v Abraham, 256 Mich App 265, 279; 662 NW2d 836 (2003)
(“Jurors are presumed to follow their instructions, and instructions are
presumed to cure most errors.”).
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PEOPLE v PHELPS

Docket No. 288999. Submitted February 2, 2010, at Grand Rapids.
Decided April 13, 2010, at 9:00 a.m.
Kenneth J. Phelps was convicted of first-degree criminal sexual
conduct (CSC I) and third-degree criminal sexual conduct (CSC
I1I) following a bench trial in the Allegan Circuit Court, George R.
Corsiglia, J. Defendant appealed.

The Court of Appeals held:

1. In determining whether the prosecution presented suffi-
cient evidence to sustain a conviction, the reviewing court must
consider the evidence in a light most favorable to the prosecution
and consider whether there was sufficient evidence to justify a
rational trier of fact’s finding that all the elements of the crime
were proved beyond a reasonable doubt.

2. There was sufficient evidence to support defendant’s CSC I
conviction. MCL 750.520b(1)(f) provides that a person is guilty of
CSC T if he or she uses force or coercion to engage in sexual
penetration with another person and causes personal injury. The
definition of “force or coercion” includes the use of concealment or
surprise to accomplish the sexual penetration. While the 16-year-
old complainant had engaged in some consensual sexual acts with
defendant, a 24-year-old man, he used the element of surprise to
engage in acts of penile-vaginal penetration to which the complain-
ant did not consent. A rational trier of fact could also have
concluded that the penetration occurred through the use of actual
physical force. Under MCL 750.520h, the complainant’s testimony
did not need to be corroborated.

3. There was also sufficient evidence to support defendant’s
CSC III conviction under MCL 750.520d(1)(b), which prohibits
sexual penetration through the use of force or coercion. By
performing cunnilingus on the complainant immediately after he
withdrew his penis from her vagina, defendant seized control of
the complainant in a manner to facilitate the accomplishment of
sexual penetration without regard to her wishes at a time when
she was in shock or surprise, and defendant did not stop when the
complainant told him to.
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4. In calculating defendant’s recommended minimum sentence
range under the sentencing guidelines, the trial court did not err
by assessing 10 points for offense variable (OV) 10 (exploitation of
a vulnerable victim), MCL 777.40(1)(b). Defendant exploited the
complainant for selfish purposes. He manipulated the complainant
into engaging in sexual acts with him and allowing him to be in a
position in which he could engage in nonconsensual intercourse.
The complainant was vulnerable because it was readily apparent
that she was susceptible to physical restraint, persuasion, or
temptation given her age and immaturity.

5. The trial court erred by assessing 10 points for OV 9
(number of victims), MCL 750.39(1)(c), because two to nine
victims were not placed in danger of physical injury or death and
no victims were placed in danger of property loss. Defendant
committed criminal sexual conduct crimes against one victim only,
the complainant. Although two of the complainant’s friends were
in her bedroom while the offense occurred, nothing in the record
suggested that they were ever placed in danger of physical injury,
loss of life, or loss of property. Defendant did not threaten anyone,
and he did not make physical contact with either of the complain-
ant’s friends. The error requires resentencing because assessing
zero points for OV 9 would result in a lower recommended
minimum sentence range.

6. The trial court did not abuse its discretion by assessing zero
points for OV 13 (continuing pattern of criminal behavior), MCL
7717.43, because defendant had not engaged in a pattern of feloni-
ous criminal activity involving three or more crimes against a
person within a five-year period. With respect to one of the three
incidents alleged by the prosecution, defendant was not charged
with a crime, and the evidence merely established that he was
accused of wrongdoing.

7. The failure of defendant’s counsel to object to the scoring of
OV 9 and OV 10 did not deny defendant the effective assistance of
counsel.

Convictions affirmed; case remanded for resentencing.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, Frederick Anderson, Prosecuting At-
torney, and Judy Hughes Astle, Assistant Prosecuting
Attorney, for the people.

State Appellate Defender (by Marla R. McCowan and
Jacqueline C. Ouvry) for defendant.



2010] PEOPLE vV PHELPS 125

Before: TALBOT, PdJ., and WHITBECK and OWENS, JdJ.

PER CURIAM. Defendant Kenneth Phelps appeals as of
right his convictions of first-degree criminal sexual
conduct (CSC I)! and third-degree criminal sexual con-
duct (CSC III).2 Following a bench trial, the trial court
convicted Phelps and sentenced him as a second-offense
habitual offender? to imprisonment for 23 to 45 years
for the CSC I conviction and imprisonment for 14 to 22
years and 6 months for the CSC III conviction. We
affirm Phelps’s convictions, but remand for resentenc-
ing.

I. BASIC FACTS AND PROCEDURAL HISTORY

On December 21, 2007, Cd, age 19, and DH, age 14,
went to visit their friend, the complainant, age 16, at
the complainant’s residence. The complainant lived
with her mother, her brother, who was also age 16, and
her older sister in a doublewide trailer at a trailer park
in Wayland, Michigan. CJ and DH arrived at the com-
plainant’s residence at about 6:00 p.m. that evening and
socialized with the complainant, her brother, and an-
other friend, J. As the evening progressed, the com-
plainant drank three or four cans of beer.

That same evening, Phelps was spending time with
his friends (apparently in the same trailer park), smok-
ing marijuana, and drinking four or five “double shots”
of Jack Daniel’s whiskey. In the early morning hours of
December 22, 2007, after the complainant’s mother had
gone to bed, sometime between 12:00 and 1:30 a.m.,
Phelps, age 24, left his friend’s residence and noticed

L MCL 750.520b(1)(f) (use of force or coercion causing personal injury).
2 MCL 750.520d(1)(b) (use of force or coercion).
3 MCL 769.10.
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that the complainant’s brother’s bedroom light was on.
Phelps, a friend of both the brother and J, stopped and
knocked on the brother’s window, and the three friends
began talking. At some point, Phelps climbed through
the brother’s window, sat in the bedroom, and contin-
ued conversing with his two friends. After Phelps
entered the trailer, CJ, DH, and the complainant all
went into the brother’s bedroom and joined the conver-
sation. The individuals talked in the brother’s bedroom
and in the living room of the trailer. The complainant
had previously met Phelps on one occasion, and Phelps
was aware that the complainant was either age 16 or 17.
The complainant testified that a short while after
Phelps arrived at the trailer, she conversed with him
about the fact that she was still a virgin, and she told
him that she was not ready to lose her virginity.

Eventually, the complainant, CJ, and DH retreated to
the complainant’s bedroom, while Phelps, the brother,
and J went into the brother’s bedroom located directly
across a small six-foot-wide hallway-like space. Some-
time thereafter, the complainant informed CJ and DH
that she thought Phelps was “cute.” CJ and DH then
went into the brother’s room and encouraged Phelps to
go into the complainant’s bedroom to “make out” with
her. DH testified that she merely encouraged Phelps to
give the complainant a “goodnight kiss.” Phelps agreed
and went into the complainant’s room and sat on an air
mattress with the complainant and began kissing her
while CJ and DH remained in the room. The physical
contact between Phelps and the complainant pro-
gressed. The two fondled each other, and Phelps re-
moved the complainant’s jeans. She consented when he
digitally penetrated her vagina and performed cunnilin-
gus on her. CJ and DH remained in the room while the
sexual acts took place, but both testified that they were
talking to each other and were unaware of what was
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occurring other than the kissing. The complainant
testified that Phelps asked her to touch his penis, but
she refused. Phelps also asked the complainant to have
sex with him, but she again refused. During this first
encounter in the bedroom, Phelps accepted the com-
plainant’s assertion that she did not want to have “sex,”
and at some point, he went outside the trailer and
smoked cigarettes with the brother and J.

About 15 or 20 minutes later, at approximately 2:00
or 3:00 a.m., Phelps returned to the complainant’s
bedroom. The complainant and Phelps both testified
that CJ asked Phelps to return to the room to once
again kiss the complainant. The complainant testified,
however, that she told her friends not to go get Phelps
a second time. However, CJ and DH testified that they
were sleeping and that the lights were turned off when
Phelps entered the bedroom the second time and
climbed into bed with the complainant. All four indi-
viduals gave differing testimony regarding what oc-
curred next.

The complainant testified that Phelps entered the
room, got into her bed, and began kissing her. According
to the complainant, she again consented when Phelps
removed her clothing and digitally penetrated her va-
gina. According to the complainant, Phelps then pen-
etrated her vagina with his penis. The complainant
testified that Phelps’s conduct of penetrating her with
his penis caught her by surprise. According to the
complaint, she told him no and that she did not “want
to.” The complainant testified that she told Phelps “no
like 5 times,” but Phelps refused to stop. The complain-
ant testified that Phelps eventually pulled his penis out
of her vagina but immediately began performing oral
sex on her. The complainant stated that she then told
Phelps to stop performing oral sex, but he refused until
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she yelled for him to get off her and CJ turned the
bedroom light on. The complainant testified that
Phelps was on top of her when the intercourse occurred
and was sitting on the floor next to the bed when he
performed oral sex on her after the intercourse.

Phelps gave a different account of his second encoun-
ter with the complainant. He testified as follows:

[W]e started making out again, rubbing on each other,
started with fingering . . . . I asked her a couple times if she
wanted to go any further, if she wanted to do anything else
and her friends had joined in the conversation and we
ended up all 3 of us, or 4 of us rather were talking about,
you know, pro’s and con’s I guess you would say of different
sexual things we could do or couldn’t do or whatever.

Phelps explained that CJ and DH “encouraged” the
complainant and “told her you know, well yeah if you
want to go ahead and do it if you want to type of thing.”
Phelps continued his testimony as follows:

Q. [by defense counsel] Did you ask her if she wanted to
have intercourse or what did you say?

A. Yeah, I asked her—I asked her earlier if she wanted to
have intercourse and she wasn’t sure. I said so what do you
want to do and she says well alright, and I said are you
sure, and then she said. Then I engaged in penile/vaginal
penetration.

Q. Did she say anything out loud or anything at that
time?

A. A couple seconds later she was like stop, and I didn’t
hear her at first and she said stop again and I said what’s
wrong and she says it hurts, and so I stopped and I pulled
my penis out of her and I said well let me help you climax
through cunnilingus, . . . that’s the gist of what I told her,
and she said okay, just kind of mumbled okay and I went to
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do that and then a couple seconds after that she’s like no,
stop, that doesn’t feel right either, I just don’t want to do
nothing no more. So, as I was sitting up the light came on
and I looked at her friends...and I noticed there was
blood on the mattress there . . . and at that point I left the
room and went into the bathroom to wash up. When I came
back out of the bathroom ... [DH] told me that. .. [the
complainant]| was saying that I had raped her, but that
neither [DH] nor anybody else knew why [the complainant]
was saying this.

CJ testified that she did not encourage Phelps and
the complainant to have sex and was awakened when
the complainant yelled at Phelps to “stop now and get
off” in a scared voice. At that point, CJ turned the
bedroom light on and saw Phelps’s face covered in
blood. She then turned the light back off and told
Phelps to get out. CJ explained that she turned the light
off again because it was “a disturbing sight . ...”

DH also testified that she did not encourage the
complainant to have sex with Phelps, and she explained
that she was awakened when the complainant yelled,
“[N]o, get off me, I don’t want to do this, and she was
just yelling, and then we just got up.” According to DH,
the complainant was crying, and when the lights went
on, she saw Phelps on the floor near the side of the bed
near the “middle” of the complainant’s body. DH saw
Phelps’s face was covered in blood, and she ran out of
the room at that point. After Phelps left the bedroom,
CdJ explained that the complainant sat on the bed
“freaking out,” almost crying, and then she went out-
side with CJ and DH where she cried and was “pretty
upset.” Both CJ and DH convinced Phelps to leave the
trailer. Phelps testified that he left the residence after
both CJ and DH informed him that the complainant
was upset and would not reenter the trailer while
Phelps was still present.
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On the evening of December 22, 2007, the complain-
ant went with her mother to the YWCA at approxi-
mately 9:00 p.m., where nurse examiner Sara Koster
performed a sexual assault examination (using what is
commonly called a “rape kit”). At trial, Koster testified
as an expert in sexual assault trauma identification and
treatment. Koster performed a full physical examina-
tion of the complainant, and she discovered four inju-
ries related to the sexual activity: (1) a tear in the cervix
that was bleeding, which Koster testified is usually
caused by digital penetration; (2) a tear at the posterior
fourchette, which is a fold of skin on the outside of the
opening to the vagina into the vaginal wall (Koster
testified that this tear is normally caused by penile-
vaginal penetration); (3) redness and swelling of the
clitoris; and (4) a tear in the hymen, which Koster
testified is normally consistent with penile-vaginal pen-
etration but could be caused by digital penetration.
Koster explained that the complainant’s injuries ap-
peared painful and were bleeding, but no treatment was
necessary because that area of the female body gener-
ally heals itself. According to Koster, some virgins suffer
injuries similar to the complainant’s the first time they
have sex, but some do not.

Near the end of March 2007, Officer Trina Sims of
the Michigan State Police spoke with Phelps after
having a difficult time locating him. Phelps told Officer
Sims that he had consensual sex with the complainant
and that he stopped having intercourse when she said
“no, no, no stop.” Lieutenant Harris Edwards, a foren-
sic science interview specialist with the Michigan State
Police, interviewed Phelps after his arrest. Phelps
waived his constitutional rights and voluntarily spoke
with Lieutenant Edwards. Lieutenant Edwards testi-
fied regarding Phelps’s statements during the inter-
view:
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He said that both himself and [the complainant] were
messing around and making out. He initially advised
me . . . that the two other young ladies that were there had
brought it to his attention that [the complainant] was
interested in him, that she liked him, and so he conversed
with her. He told the two young ladies that he probably
shouldn’t be messing with this girl because he knew she
was 16 and he’s been in trouble before for messing with
young girls.

We talked a little bit more about the, you know, if he had
felt he had done anything wrong that day and he was very
cooperative and saying yes, and hindsight is 20/20 and I
should have never messed with her and she was 16, he felt
that she was too immature to make a decision like [sic].

Following the close of proofs, the trial court found
Phelps guilty of CSC I and CSC III. Phelps now appeals.

II. SUFFICIENCY OF THE EVIDENCE

A. STANDARD OF REVIEW

Phelps argues that the prosecution failed to present
sufficient evidence to show that he used force or coer-
cion to accomplish sexual penetration with the com-
plainant. We review de novo a challenge to the suffi-
ciency of the evidence.*

B. APPLICABLE LEGAL PRINCIPLES

In determining whether the prosecution presented suf-
ficient evidence to sustain a conviction, we construe the
evidence in a light most favorable to the prosecution and
consider whether there was sufficient evidence to justify a

4 People v Lueth, 253 Mich App 670, 680; 660 NW2d 322 (2002).
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rational trier of fact in finding that all the elements of the
crime were proved beyond a reasonable doubt.?

MCL 750.520b(1)(f) provides that a person is guilty of
CSC 1 if that person uses force or coercion to engage in
sexual penetration with another person and causes per-
sonal injury.! MCL 750.520b(1)(f)(v) defines “force or
coercion” as including the use of concealment or surprise
to accomplish the act of sexual penetration. MCL
750.520d(1)(b) provides that a person is guilty of CSC III
if that person engages in sexual penetration through the
use of “force or coercion.” MCL 750.520d(1)(b) provides
that “[florce or coercion includes but is not limited to any
of the circumstances listed in [MCL 750.520b(1)(f)(7) to
(v)].” “The existence of force or coercion is to be deter-
mined in light of all the circumstances....”” “[T]he
prohibited ‘force’ encompasses the use of force against a
victim to either induce the victim to submit to sexual
penetration or to seize control of the victim in a manner to
facilitate the accomplishment of sexual penetration with-
out regard to the victim’s wishes.”® Further, in a pros-
ecution for CSC I or CSC III, “[a] victim need not resist
the actor,”® and “[t]he testimony of a victim need not be
corroborated . . . .”10

C. APPLYING THE PRINCIPLES

1.CSC1

We conclude that there was sufficient evidence to
allow a rational trier of fact to conclude beyond a

5 People v Johnson, 460 Mich 720, 722-723; 597 NW2d 73 (1999).

5 See also People v Nickens, 470 Mich 622, 629; 685 NW2d 657 (2004).
" People v Crippen, 242 Mich App 278, 282; 617 NW2d 760 (2000).

8 People v Carlson, 466 Mich 130, 140; 644 NW2d 704 (2002).

9 MCL 750.520i.

10 MCL 750.520h.
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reasonable doubt that Phelps used force or coercion
when he penetrated the complainant’s vagina with his
penis, causing personal injury. The evidence showed
force or coercion through the element of surprise.!* The
complainant testified that, earlier in the evening before
the offense occurred, she told Phelps that she was a
virgin and did not want to lose her virginity. During
their first consensual sexual encounter that evening,
the complainant refused to touch Phelps’s penis and
told him “No” when he asked to have sexual intercourse
with her. The complainant testified that when Phelps
entered her bedroom the second time, she did not tell
him that he could penetrate her vagina with his penis
and that she was unaware that Phelps removed his
pants. She consented only to digital penetration, and
she testified that she was surprised when Phelps pen-
etrated her vagina with his penis. In addition, the
complainant was visibly upset and crying after the
incident.

Even without additional evidence, the complainant’s
testimony that she did not give Phelps permission to
have penile-vaginal intercourse, was engaged in a dif-
ferent consensual act with him, and was surprised when
he inserted his penis into her vagina was sufficient to
sustain a conviction of CSC I because “[t]he testimony
of a victim need not be corroborated . ...”'? The evi-
dence supported that Phelps used the element of sur-
prise to overcome the complainant and engage in
penile-vaginal intercourse. Although Phelps testified
that the sexual intercourse was consensual, we will not
interfere with the fact-finder’s role of determining the
weight of the evidence or the credibility of witnesses.!

1 MCL 750.520b(1)()(v).
12 MCL 750.520h.
13- People v Wolfe, 440 Mich 508, 514-515; 489 NW2d 748 (1992).
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There was also sufficient evidence to allow a rational
trier of fact to conclude beyond a reasonable doubt that
Phelps penetrated the complainant’s vagina through
the use of actual physical force.* The complainant
testified that Phelps was physically on top of her when
he penetrated her vagina with his penis, and she
explained that when she told Phelps no “around 5
[times], give or take a few,” Phelps told her “no, I’'m not
done yet” and kept his penis inside her for approxi-
mately “[flive minutes” while she was underneath him
and telling him no. Again, the complainant’s testimony
need not be corroborated to sustain a conviction of CSC
L,*» and this Court will not interfere with issues of the
credibility of a witness or the weight of the evidence.®

2. CSC III

We also conclude that there was sufficient evidence to
allow a rational trier of fact to conclude beyond a
reasonable doubt that Phelps used force or coercion
when he performed cunnilingus on the complainant
without her consent immediately after withdrawing his
penis from her vagina.'” Therefore, he was properly
convicted of CSC III. The complainant testified that
Phelps immediately began performing cunnilingus af-
ter he withdrew his penis from her vagina and refused
to stop despite her repeatedly telling him to stop.
According to the complainant, Phelps only stopped after
CdJ turned on the bedroom light. This evidence shows
that Phelps “seize[ed] control of [the complainant] in a
manner to facilitate the accomplishment of sexual pen-
etration without regard to [the complainant]’s

4 MCL 750.520b(1)(f)(@).

15 MCL 750.520h.

16 Wolfe, 440 Mich at 514-515.

17 Johnson, 460 Mich at 722-723.
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wishes.”!® Phelps was on top of the complainant when
he engaged in intercourse, and when he withdrew his
penis, he began performing cunnilingus while the com-
plainant was lying on the bed in shock or surprise, and
he refused to stop when she told him to.

According to CJ, the complainant was yelling in a
scared voice, and when CJ turned on the light, Phelps
had blood on his face. Although the complainant did not
testify that she tried to physically resist Phelps or try to
get up from the bed, “[a] victim need not resist the actor
in a prosecution [for criminal sexual conduct].”*® Phelps
testified that the complainant “mumbled” her assent
when he suggested that he perform cunnilingus, but, as
stated earlier, the role of this Court is not to interfere
with the fact-finder’s role of determining the credibility
of the witnesses and the weight of the evidence.2

III. OFFENSE VARIABLE SCORING

A. STANDARD OF REVIEW

Phelps contends that the trial court erred in scoring
offense variable (OV) 9 and OV 10 at sentencing. “This
Court reviews a sentencing court’s scoring decision to
determine whether the trial court properly exercised its
discretion and whether the record evidence adequately
supports a particular score.”2! However, this issue also
involves statutory interpretation, which this Court re-
views de novo.2 “Scoring decisions for which there is
any evidence in support will be upheld.”? And, ulti-

18 Carlson, 466 Mich at 140.

¥ MCL 750.520i.

0 Wolfe, 440 Mich at 514-515.

2 People v McLaughlin, 258 Mich App 635, 671; 672 NW2d 860 (2003).
2 Id.

2 People v Endres, 269 Mich App 414, 417; 711 NW2d 398 (2006).
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mately, Phelps is entitled to resentencing on the basis of
a scoring error only if the error alters the recommended
minimum sentence range under the legislative sentenc-
ing guidelines.?*

B. OV 10

MCL 777.40 governs the scoring of OV 10, exploita-
tion of a vulnerable victim, and it provides in relevant
part that 10 points must be assessed when “[t]he
offender exploited a victim’s physical disability, mental
disability, youth or agedness, or a domestic relationship,
or the offender abused his or her authority status.”?
The statute defines “exploit” as “to manipulate a victim
for selfish or unethical purposes.”? “Vulnerability” is
defined as “the readily apparent susceptibility of a
victim to injury, physical restraint, persuasion, or temp-
tation.”?” We conclude that the trial court did not abuse
its discretion in assessing 10 points for OV 10 because
evidence on the record supported that Phelps “ex-
ploited” the complainant’s youth and that the com-
plainant was “vulnerable” within the meaning of MCL
777.40.28 The complainant’s age alone did not support
the scoring of the offense variable. Rather, the record
supported that her age and immaturity made her a
vulnerable victim.

First, evidence on the record supported that Phelps
exploited the complainant for selfish purposes by ma-
nipulating her into engaging in sexual acts with him
and allowing him to be in a position in which he could

24 People v Francisco, 474 Mich 82, 89 n 8; 711 NW2d 44 (2006).
% MCL 777.40(1)(b).

% MCL 777.40(3)(b).

2T MCL 777.40(3)(c).

28 Endres, 269 Mich App at 417.
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engage in nonconsensual sexual intercourse.?® Phelps, a
24-year-old man, testified that he was aware that the
complainant was only 16 or 17 years old, and he
acknowledged that he had previous “trouble” with
young girls. Phelps told the complainant’s friends that
he should not be “messing” with a young girl like the
complainant. The complainant informed Phelps that
she was a virgin and did not want to lose her virginity,
and she refused to engage in intercourse or touch
Phelps’s penis when he asked her to do so. After the
initial sexual encounter, despite knowing that the com-
plainant did not want to have sexual intercourse or
touch his penis, Phelps entered the complainant’s bed-
room a second time, when the lights were off, climbed
into her bed, removed his clothing without the com-
plainant’s knowledge, and, while the complainant was
in a compromised position, took advantage of the situ-
ation and inserted his penis into her vagina without her
consent. Phelps admitted to the interviewing police
officer that he coerced the complainant into engaging in
sex with him. Phelps also admitted to the officer that
the complainant was too immature to make the decision
to have sex. Phelps testified that he tried to talk the
complainant into having intercourse even after she said
she “wasn’t sure” because of his own “[s]elfish rea-
sons.”

Second, the evidence showed that the complainant
was vulnerable because it was readily apparent that she
was susceptible to physical restraint, persuasion, or
temptation.®® The complainant was in a compromised
position when Phelps penetrated her with his penis.
Phelps was physically on top of the complainant in a
dark room. In this position, Phelps could physically

2 MCL 777.40(3)(b).
30 MCL 777.40(3)(c).
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restrain the complainant while he engaged in inter-
course, and he refused to withdraw his penis after the
complainant told him to stop. The complainant was
susceptible to persuasion or temptation to engage in
sexual acts and to allow Phelps to be in a position in
which he could penetrate her with his penis. The
complainant was only 16 years of age and was a virgin.
According to Phelps, he used the complainant’s friends
to apply peer pressure on her to allow him to engage in
sex, and he acknowledged in the police interview that
the complainant was too immature to make the decision
to have sex with him. Nevertheless, according to Lieu-
tenant Harris, Phelps “emphasized” in the interview
that he “coerced” the complainant into engaging in sex
with him and took advantage of her willingness to allow
him to engage in certain sexual activities by inserting
his penis into her vagina without her consent.

In sum, we conclude that the trial court properly
scored OV 10.

C.0V9

MCL 777.39 governs the scoring of OV 9 and provides
in relevant part that the trial court assess 10 points
when “2 to 9 victims... were placed in danger of
physical injury or death, or 4 to 19 victims... were
placed in danger of property loss.”?! The statute defines
“victim” as “each person who was placed in danger of
physical injury or loss of life or property....”32 We
conclude the trial court abused its discretion by scoring
OV 9 at 10 points. There was no evidence on the record
to support the conclusion that two people in this case
were in danger of physical injury or loss of life or that

3 MCL 777.39(1)(c).
3 MCL 777.39(2)(a).



2010] PEOPLE vV PHELPS 139

four people were in danger of loss of property when
Phelps committed criminal sexual conduct crimes
against one victim only.

The only evidence of injury in this case consisted of
testimony by a YWCA nurse examiner that the com-
plainant suffered internal injuries to her vaginal area.
Although two of the complainant’s friends were in the
bedroom when the offense took place, nothing in the
record suggested that they were ever placed in danger
of physical injury, loss of life, or loss of property. Phelps
did not threaten anyone, and he did not make physical
contact with either of the complainant’s friends.

We conclude that the trial court abused its discretion
by assessing 10 points for OV 9. Rescoring OV 9 by
assessing zero points® would result in a lower recom-
mended minimum sentence range.?* Thus, Phelps is
entitled to resentencing.?

D. OV 13

The prosecution argues that Phelps is not entitled to
resentencing because the trial court should have as-
sessed 25 points for OV 13, continuing pattern of
criminal behavior, and any error with respect to scoring
OV 9 would become harmless because it would not
result in a lower recommended minimum sentence
range. We disagree. After reviewing the record, we con-

3 MCL 777.39(1)(d).

34 For the CSC I conviction, Phelps’s offense variable level was calcu-
lated at 65 points and his prior record variable level was calculated at 60
points, resulting in a recommended minimum sentence range of 135 to
281 months with habitual offender enhancement. Reducing the offense
variable level by 10 points would result in a recommended minimum
sentence range of 126 to 262 months. Phelps’s minimum sentence for the
CSC I conviction was 276 months. See MCL 777.16y and MCL 777.62.

3% Francisco, 474 Mich at 89 n 8.
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clude that the trial court did not abuse its discretion by
scoring OV 13 at zero points because there was insuffi-
cient evidence to show that Phelps engaged in a pattern
of felonious criminal activity involving three or more
crimes against a person over the past five years, as
defined in the statute.?

MCL 777.43 governs the scoring of OV 13 and
provides in relevant part as follows:

(1) Offense variable 13 is continuing pattern of criminal
behavior. Score offense variable 13 by determining which of
the following apply and by assigning the number of points
attributable to the one that has the highest number of points:

(¢) The offense was part of a pattern of felonious
criminal activity involving 3 or more crimes against a
913 =10} o NPT 25 points

(2) All of the following apply to scoring offense variable 13:

(a) For determining the appropriate points under this
variable, all crimes within a 5-year period, including the
sentencing offense, shall be counted regardless of whether the
offense resulted in a conviction.

(c) Except for offenses related to membership in an
organized criminal group or that are gang-related, do not
score conduct scored in offense variable 11 or 12.137

36 MCL 777.43(1)(c) and (2)(a); Endres, 269 Mich App at 417.
37 At the time of the offense, MCL 777.43(1)(c) was designated MCL
777.43(1)(b), but the language was identical. 2008 PA 562, which redes-

ignated the subdivision, also added the language “or that are gang-
related” to MCL 777.43(2)(c).
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Before trial, the prosecution moved to admit evidence
pursuant to MRE 404(b) of two instances of sexual
misconduct involving Phelps. In the motion, the pros-
ecution proposed to offer evidence that Phelps was
convicted of fourth-degree criminal sexual conduct
(CSC IV) in December 2005 after he engaged in sexual
intercourse with a 14-year-old girl. The prosecution also
proposed to offer evidence involving an August 2005
accusation that he engaged in forcible nonconsensual
anal sex with an 18-year-old woman. Phelps was not
charged in connection with the August 2005 incident.

The prosecution argues that Phelps engaged in a
pattern of felonious criminal activity involving three or
more crimes against a person (including the CSC I
conviction in this case)*® and thus, pursuant to MCL
777.43(1)(c), the trial court should have assessed 25
points for OV 13. The prosecution concedes that, under
MCL 777.43(2)(c), Phelps’s CSC III conviction in this
case cannot be considered for purposes of scoring OV 13
because that offense was considered for scoring OV 11.

We conclude that the trial court did not abuse its
discretion by assessing zero points for OV 13 because
the evidence on the record did not support that Phelps
engaged in a pattern of felonious criminal activity
involving three or more crimes against a person within
a five-year period.?® There was evidence to show that
Phelps committed fwo felonies against a person within
the previous five-year period: Phelps was convicted of
CSC I in this case and CSC IV in 2005. However, the

38 MCL 777.43(2)(a); People v McGraw, 484 Mich 120, 135; 771 NW2d
655 (2009) (“Offense variables are properly scored by reference only to
the sentencing offense except when the language of a particular offense
variable statute specifically provides otherwise.”).

39 See McLaughlin, 258 Mich App at 671; People v Hornsby, 251 Mich
App 462, 468; 650 NW2d 700 (2002).
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record evidence was insufficient to show that Phelps
committed a third instance of felonious criminal activ-
ity against a person. With respect to the conduct involv-
ing the 18-year-old woman in August 2005, Phelps
merely acknowledged that the woman had “accused”
him, but Phelps was not charged with any criminal
offense. The prosecution did not introduce any testi-
mony of the woman or the police officer involved with
the incident. Although a crime need not result in a
conviction to be counted under OV 13,% Phelps’s testi-
mony merely established that he was accused of wrong-
doing and did not sufficiently support that he engaged
in felonious criminal activity against a person. In sum,
the trial court did not abuse its discretion by assessing
zero points for OV 13 when the record evidence did not
support a higher score.

IV. EFFECTIVE ASSISTANCE OF COUNSEL

Phelps argues that he was denied the effective assis-
tance of counsel when counsel failed to object to the
trial court’s scoring of OV 9 and OV 10 at sentencing. In
light of the relief afforded Phelps with respect to OV 9,
we will not address Phelps’s argument with respect to
that variable. And with respect to OV 10, defense
counsel did not act deficiently by failing to raise an
objection to the assessment of 10 points for this variable
because, as discussed previously, evidence on the record
supported the trial court’s scoring.*!

We affirm, but we remand for resentencing consis-
tent with this opinion. We do not retain jurisdiction.

40 MCL 7717.43(2)(a).

41 See People v Rodriguez, 212 Mich App 351, 356; 538 NW2d 42 (1995)
(“[Clounsel is not required to make a groundless objection at sentenc-
ing.”).
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DURAY DEVELOPMENT, LLC v PERRIN

Docket No. 287722. Submitted February 3, 2010, at Grand Rapids.
Decided April 13, 2010, at 9:05 a.m.

Duray Development, LLC, brought an action in the Kent Circuit
Court against Carl Perrin, Perrin Excavating, LL.C, and Outlaw
Excavating, LLC, alleging breach of contract. Duray Development
had entered into an excavation contract on September 30, 2004,
with Perrin, Perrin Excavating, and KDM Excavating in which
Robert Munger signed on behalf of Duray Development, Carl
Perrin signed on behalf of himself and Perrin Excavating, and Dan
Vining signed on behalf of KDM Excavating. On October 27, 2004,
Duray Development and Carl Perrin entered into a new contract
intended to supersede the September 30, 2004, contract. The new
contract contained the same language and provisions as the earlier
contract but was between Duray Development and Outlaw only,
and Carl Perrin, Perrin Excavating, and KDM Excavating were
not parties. Outlaw had been recently formed by Carl Perrin and
Vining, who signed the new contract on behalf of Outlaw, holding
themselves out to Duray Development as the owners and persons
in charge of Outlaw. The two contracts were drafted because on
September 30, 2004, Outlaw had not yet been validly formed and
Duray Development did not want the excavation work to wait until
Outlaw was formed. The October 27, 2004, contract was entered
into once the parties thought that Outlaw was a valid limited
liability company. After bringing its action, Duray Development
discovered that Outlaw did not obtain a “filed” status as a limited
liability company until November 29, 2004, and was therefore not
a valid limited liability company when the second contract was
executed. The trial court, Paul J. Sullivan, J., ruled in favor of
Duray Development, finding that Carl Perrin was in breach of
contract. Carl Perrin argued in a posttrial memorandum that he
was not personally liable and that Outlaw was liable under the
doctrine of de facto corporation. The trial court determined that
the provisions of the Limited Liability Company Act, MCL
450.4101 et seq., regarding when a limited liability company comes
into existence and has powers to contract had superseded the de
facto corporation doctrine and made it inapplicable to limited
liability companies. Carl Perrin appealed.
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The Court of Appeals held:

1. Carl Perrin did not preserve for appeal his argument that
the doctrine of corporation by estoppel precluded Duray Develop-
ment from arguing that he is personally liable. He did, however,
preserve for appeal the de facto corporation issue.

2. The four elements for a de facto corporation require incor-
porators to have proceeded (1) in good faith (2) under a valid
statute (3) for an authorized purpose and (4) to have executed and
acknowledged articles of association pursuant to that purpose.
There is no question that the elements other than the good-faith
element were satisfied in this case. There is no evidence to suggest
that Carl Perrin formed Outlaw in anything other than good faith.
The trial court correctly concluded that all the elements of a de
facto corporation were present in this case. The trial court erred by
holding that the de facto corporation doctrine cannot apply to
limited liability companies. The de facto corporation doctrine
applies to Outlaw and, therefore, Outlaw, and not Carl Perrin,
individually, is liable for the breach of the second contract.

3. The doctrine of corporation by estoppel may reasonably be
extended to limited liability companies. The record clearly sup-
ports a finding of limited liability company by estoppel through the
extension of the corporation by estoppel doctrine. However, the
trial court did not clearly err by failing to raise sua sponte the issue
of corporation by estoppel.

4. The record does not reflect that the trial court considered all
the relevant factors in holding that the defendants were barred
from calling witnesses because they failed to file a witness list
within the time allotted. On remand, the trial court should
consider the relevant factors and explain its determination on the
record.

Reversed and remanded.

1. CORPORATIONS — LIMITED LIABILITY COMPANIES — LIABILITY OF MEMBERS.

Limited liability applies once a limited liability company comes into

existence, and a member or manager is not liable thereafter for the
acts, debts, or obligations of the company (MCL 450.4501[3]).

2. CORPORATIONS — CONTRACTS — CONTRACTING BEFORE CORPORATE EXISTENCE —

LIABILITY.

A person who signs a contract on behalf of a company that is not yet

in existence generally becomes personally liable on the contract;
the company can become liable if, after the company comes into
existence, it either ratifies or adopts the contract, a court deter-
mines that a de facto corporation existed at the time of the
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contract, or a court orders that the corporation by estoppel
doctrine prevented the opposing party from arguing against the
existence of a corporation.

3. CORPORATIONS — DE FACTO CORPORATIONS — CORPORATIONS BY ESTOPPEL.

The de facto corporation and the corporation by estoppel doctrines
are separate and distinct doctrines; the former doctrine allows a
defectively formed corporation to attain the legal status of a
corporation while the latter doctrine prevents a party who dealt
with an association as though it were a corporation from denying
its existence.

4. CORPORATIONS — DE FACTO CORPORATIONS.

A de facto corporation instantly comes into being when its incorpo-
rators have proceeded in good faith under a valid statute for an
authorized purpose and have executed and acknowledged articles
of association pursuant to that purpose; a de facto corporation is
an actual corporation that, with respect to all the world except the
state, enjoys the status and powers of a de jure corporation.

5. CORPORATIONS — LIMITED LIABILITY COMPANIES — DE FACTO CORPORATIONS —
CORPORATIONS BY ESTOPPEL.

The doctrine of de facto corporation and the doctrine of corporation
by estoppel apply to limited liability companies (MCL 450.4101 et
seq.).

6. TRIAL — WITNESSES — FAILURE TO TIMELY SUBMIT WITNESS LISTS — SANC-
TIONS.

A trial court’s decision to bar witness testimony after a party has
failed to timely submit a witness list is reviewed for an abuse of
discretion; the record should reflect that the trial court gave
careful consideration to the relevant factors involved and consid-
ered all of its options in determining what sanction was just and
proper in the context of the case.

Schenk, Boncher & Rypma (by Frederick J. Boncher)
for Duray Development, LLC.

Miller Johnson (by David J. Gass and Joseph .
Gavin) for Carl Perrin.

Before: TALBOT, PdJ., and WHITBECK and OWENS, Jd.



146 288 MICH App 143 [Apr

PER CURIAM. In this breach of contract action, defen-
dant Carl Perrin appeals as of right the August 21, 2008
judgment following a bench trial in which the trial court
found that Perrin was in breach of contract and owed
damages to plaintiff, Duray Development, LLC, in the
amount of $96,637.68. The judgment did not find de-
fendants Perrin Excavating, LLC, or Outlaw Excavat-
ing, LLC, in breach of contract, so neither of those
defendants are parties to this appeal.

We find no plain error in the trial court’s failure to
raise sua sponte the issue of corporation by estoppel.
However, we reverse the judgment of the trial court
that the de facto corporation doctrine cannot apply to
limited liability companies, and we reverse the trial
court’s decision to bar defendants from calling wit-
nesses. Accordingly, we remand for further proceedings
in accordance with this opinion.

I. BASIC FACTS AND PROCEDURAL HISTORY

Duray Development is a residential development
company whose sole member is Robert Munger. Mu-
nger’s responsibilities were to locate and purchase
property, and then work with engineering companies
and municipalities to have the property zoned and fully
developed for residential living. In 2004, Duray Devel-
opment purchased 40 acres of undeveloped property
called “Copper Corners,” located at the intersection of
76th Street and Craft Avenue in Caledonia Township,
Michigan.

On September 30, 2004, Duray Development entered
into a contract with Perrin, Perrin Excavating, and KDM
Excavating for excavating at Copper Corners. In that
contract, Munger signed on Duray Development’s behalf,
Perrin signed on behalf of himself and Perrin Excavating,
and Dan Vining signed on behalf of KDM Excavating.
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On October 27, 2004, Duray Development and Perrin
entered into a new contract, intended to supersede the
September 30, 2004 contract. The new contract con-
tained the same language and provisions as the earlier
contract. However, the new contract was between Du-
ray Development and Outlaw only, and Perrin, Perrin
Excavating, and KDM Excavating were not parties.
Outlaw was an excavation company that Perrin and
Vining had recently formed. Perrin and Vining signed
the new contract on behalf of Outlaw, and both held
themselves out to Duray Development as the owners
and persons in charge of the company. Although the
parties did not execute the second contract until Octo-
ber 27, 2004, it was drafted on September 30, 2004, the
same day the parties signed the first contract. Once
signed, all parties proceeded under the contract as if
Outlaw were the contractor for the Copper Corners
development.

Two contracts were drafted because Perrin had not
yet formed Outlaw at the time of the first contract.
However, Duray Development did not want to wait for
Perrin to finish forming the company before starting
the excavation of Copper Corners. Therefore, the par-
ties entered into the first contract on September 30,
2004, and then entered into the second contract once
the parties thought Outlaw was a valid limited liability
company.

Defendants began excavation and grading work pur-
suant to the contracts, but did not perform satisfacto-
rily or on time. Duray Development then sued defen-
dants for breach of contract. Defendants answered and
filed a counterclaim against Duray Development, alleg-
ing that they performed the work according to the
terms of the contracts and that Duray Development
owed defendants approximately $35,000. Duray Devel-
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opment later learned through discovery that Outlaw did
not obtain a “filed” status as a limited liability company
until November 29, 2004, and therefore Outlaw was not
a valid limited liability company at the time the parties
executed the second contract.!

Duray Development filed an amended complaint and
obtained a default judgment because defendants failed
to file an answer. Defendants then moved for entry of an
order to set aside the default judgment. The trial court
granted defendants’ motion and set aside the default.
But the trial court subsequently ruled that defendants
would not be allowed to call any witnesses at trial
because defendants had failed to provide a witness list
by the deadline set forth in the scheduling order. After
trial, the trial court ruled in favor of Duray Develop-
ment, finding that Perrin was in breach of contract and
owed $96,367.68 in damages to Duray Development.

In a posttrial memorandum, Perrin argued that he
was not personally liable for Duray Development’s
damages. He asserted that, although Outlaw was not a
valid limited liability company at the time of the execu-
tion of the second contract, Outlaw was nevertheless
liable to Duray Development under the doctrine of de
facto corporation. The trial court opined that if Outlaw
were a corporation, then the de facto corporation doc-
trine most likely would have applied. However, the trial
court concluded that the Limited Liability Company
Act? “clearly and specifically provides for the time that
a limited liability company comes into existence and has
powers to contract” and therefore superseded the de

! According to the Limited Liability Company Act, MCL 450.4101 et
seq., a limited liability company does not exist until the state adminis-
trator endorses the articles of organization with the word “filed.” MCL
450.4104(2) and (6).

2 MCL 450.4101 et seq.
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facto corporation doctrine and made it inapplicable to
limited liability companies altogether. Perrin now ap-
peals.

II. PERRIN’S PERSONAL LIABILITY

A. STANDARD OF REVIEW

Perrin argues that he was not personally liable
because he signed the second contract on behalf of
Outlaw. According to Perrin, even though Outlaw was
not yet a properly formed limited liability company,
the parties all treated the contract as though Outlaw
was a properly formed limited liability company and,
therefore, the doctrine of de facto corporation
shielded Perrin from personal liability. He further
argues that the doctrine of corporation by estoppel
precluded Duray Development from arguing that he
is personally liable.

The issue whether the doctrine of de facto corpora-
tion applies to Perrin requires us to consider the Lim-
ited Liability Company Act and the Business Corpora-
tion Act.? We review de novo questions of law, including
questions regarding whether a statute applies and re-
garding interpretation of the statute.*

Despite his contention on appeal, Perrin did not
preserve the issue of corporation by estoppel. And
although Perrin argues on appeal that corporation by
estoppel and de facto corporation are doctrines so
closely related that raising one of them at trial pre-
serves both on appeal, caselaw does not support such an
argument. Perrin cites PIM, Inc v Steinbichler Optical

3 MCL 450.1101 et seq.

4 Sands Appliance Servs, Inc v Wilson, 463 Mich 231, 238; 615 NW2d
241 (2000); Alex v Wildfong, 460 Mich 10, 21; 594 NW2d 469 (1999).
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Technologies USA, Inc,’ in support of this point. But in
that case, although this Court noted that the two
doctrines were closely related, it never went so far as to
support Perrin’s argument regarding preservation of
the issue. Further, the Michigan Supreme Court later
vacated this Court’s decision in that case.b

Therefore, because Perrin did not preserve the issue
of corporation by estoppel, we will only review the issue
for plain error.” Plain error occurs at the trial court level
if (1) an error occurred (2) that was clear or obvious and
(3) prejudiced the party, meaning it affected the out-
come of the lower court proceedings.?

B. THE LIMITED LIABILITY COMPANY ACT

The Limited Liability Company Act provides pre-
cisely when a limited liability company comes into
existence. MCL 450.4202(2) provides that “[t]he exist-
ence of the limited liability company begins on the
effective date of the articles of organization as provided
in [MCL 450.4104].” MCL 450.4104(1) requires that the
articles of organization be delivered to the administra-
tor of the Michigan Department of Energy, Labor and
Economic Growth (DELEG).? Under MCL 450.4104(2),
after delivery of the articles of organization, “the ad-

5 PIM, Inc v Steinbichler Optical Technologies USA, Inc, unpublished
opinion of the Court of Appeals, issued September 4, 2001 (Docket Nos.
220053 and 222221).

5 PIM, Inc v Steinbichler Optical Technologies USA, Inc, 468 Mich 896
(2003).

" People v Carines, 460 Mich 750, 763, 774; 597 NW2d 130 (1999);
Veltman v Detroit Edison Co, 261 Mich App 685, 690; 683 NW2d 707
(2004) (applying the unpreserved plain error standard to civil cases).

8 Carines, 460 Mich at 763.

9 See also MCL 450.4102(2)(a) and (f) (defining “administrator” and
“department”).
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ministrator shall endorse'” upon it the word ‘filed’ with
his or her official title and the date of receipt and of
filing[.]” And under MCL 450.4104(6), “[a] document
filed under [MCL 450.4104(2)] is effective at the time it
is endorsed|.]”

Once a limited liability company comes into exist-
ence, limited liability applies, and a member or manager
is not liable for the acts, debts, or obligations of the
company.' In contrast, a person who signs a contract on
behalf of a company that is not yet in existence gener-
ally becomes personally liable on that contract.’? How-
ever, a company can become liable if, (1) after the
company comes into existence, it either ratifies or
adopts that contract,'® (2) a court determines that a de
facto corporation existed at the time of the contract,* or
(3) a court orders that corporation by estoppel pre-
vented the opposing party from arguing against the
existence of a corporation.'?

In this case, Perrin signed the articles of organization
for Outlaw on the same day as the second contract,
October 27, 2004. Perrin then signed the October 27,
2004 contract on behalf of Outlaw. However, the DE-
LEG administrator did not endorse the articles of
organization until November 29, 2004. Therefore, pur-

10 The Legislature amended both MCL 450.4104(2) and MCL
450.4104(6) after the date of the second contract to change the words
“indorse” and “indorsed” to “endorse” and “endorsed.” 2005 PA 218,
effective January 1, 2006. The Legislature, however, did not amend the
substantive portions of the subsections.

1 MCL 450.4501(3).

12 Campbell v Rukamp, 260 Mich 43, 46; 244 NW 222 (1932).

3 Id.; Henderson v Sprout Bros, Inc, 176 Mich App 661, 673; 440 NW2d
629 (1989).

4 Tisch Auto Supply Co v Nelson, 222 Mich 196, 200; 192 NW 600
(1923).

5 Estey Mfg Co v Runnels, 55 Mich 130, 133; 20 NW 823 (1884).
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suant to the Limited Liability Company Act, Outlaw
was not in existence on October 27, 2004. And Outlaw
did not adopt or ratify the second contract. Therefore,
Perrin became personally liable for Outlaw’s obliga-
tions unless a de facto limited liability company existed
or limited liability company by estoppel applied.®

C. DE FACTO CORPORATION AND CORPORATION BY ESTOPPEL

De facto corporation and corporation by estoppel are
separate and distinct doctrines that warrant individual
treatment. The de facto corporation doctrine provides
that a defectively formed corporation—that is, one that
fails to meet the technical requirements for forming a
de jure corporation—may attain the legal status of a de
facto corporation if certain requirements are met, as
discussed later in this opinion. The most important
aspect of a de facto corporation is that courts perceive
and treat it in all respects as if it were a properly formed
de jure corporation. For example, it can sue and be
sued.!” Often, as in this case, the status of the company
is crucial to determine whether the parties forming the
corporation are individually liable.!®

Corporation by estoppel, on the other hand, is an
equitable remedy and does not concern legal status.'
The general rule is: “Where a body assumes to be a
corporation and acts under a particular name, a third

16 Tisch Auto Supply, 222 Mich at 200; Estey Mfg, 55 Mich at 133.

" Tisch Auto Supply, 222 Mich at 200; Eaton v Walker, 76 Mich 579,
586; 43 NW 638 (1889); Henderson, 176 Mich App at 672. The only
exception is that the state may challenge its status. See Newcomb-
Endicott Co v Fee, 167 Mich 574, 582; 133 NW 540 (1911); 6 Michigan
Civil Jurisprudence, § 40, p 135.

8 See, e.g., Berlin State Bank v Nelson, 231 Mich 463, 465; 204 NW 92
(1925).

19 Estey Mfg, 55 Mich at 133; see also 6 Michigan Civil Jurisprudence,
§ 44, p 139.
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party dealing with it under such assumed name is
estopped to deny its corporate existence.”? Like the de
facto corporation doctrine, corporation by estoppel of-
ten arises in the context of assessing individual versus
corporate liability. The purpose of the doctrine is so
“that one who contracts with an association as a corpo-
ration is estopped to deny its corporate existence . . . so
as to prevent one from maintaining an action on the
contract against the associates, or against the officers
making the contract, as individuals or partners.”2!

In sum, the de facto corporation doctrine allows a
defectively formed corporation to attain the legal status
of a corporation. The corporation by estoppel doctrine
prevents a party who dealt with an association as
though it were a corporation from denying its existence.
Stated another way, the de facto corporation doctrine
establishes the legal existence of the corporation. By
contrast, the corporation by estoppel doctrine merely
prevents one from arguing against it, and does nothing
to establish its actual existence in the eyes of the rest of
the world.

Despite their differences, the two doctrines are often
discussed in tandem and the Supreme Court tends to
collapse discussion of the two into a single blended
analysis.?? One reason that the two doctrines are often
blended together is because a common fact pattern
continually emerges in the caselaw: a party conducts
business with an association that it believes to be a de
jure corporation, but which was defective in some way

20 Estey Mfg, 55 Mich at 133.

21 6 Michigan Civil Jurisprudence, § 47, p 140, citing Lockwood v
Wynkoop, 178 Mich 388; 144 NW 846 (1914).

22 See, e.g., Tisch Auto Supply, 222 Mich at 200-202; Newcomb-Endicott
Co, 167 Mich at 581-582; Eaton, 76 Mich at 586-587; Swartwout v
Michigan Air Line R Co, 24 Mich 389, 396 (1872).
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and never truly incorporated. In that situation, both
corporation by estoppel and de facto corporation natu-
rally become relevant.

With that said, we, however, will consider each doc-
trine separately and deliberately. Each concept involves
a separate set of factors, and caselaw suggests that one
can exist without the other.?? Moreover, a separate
analysis is especially important in this case because
Perrin preserved the issue of de facto corporation for
appeal, but failed to preserve the issue of corporation by
estoppel. Therefore, the two arguments are subject to
different standards of review.

D. THE DE FACTO CORPORATION DOCTRINE

The Michigan Supreme Court established the four
elements for a de facto corporation long ago:

“When incorporators have [1] proceeded in good faith,
[2] under a valid statute, [3] for an authorized purpose, and
[4] have executed and acknowledged articles of association
pursuant to that purpose, a corporation de facto instantly
comes into being.”?*! A de facto corporation is an actual

2 See, e.g., Lockwood, 178 Mich at 391-392 (applying corporation by
estoppel after assuming, but not concluding, the corporation was de jure);
City of Kalamazoo v Kalamazoo Heat, Light & Power Co, 124 Mich 74,
82-83; 82 NW 811 (1900) (applying corporation by estoppel after declin-
ing to consider de facto corporation).

% Perrin acknowledges these elements in his brief, but he also quotes
an opinion from the United States District Court for the Eastern District
of Michigan to suggest different elements of the de facto corporation
doctrine: “ ¢ (1) a charter or statute under which a corporation with the
powers assumed might have been organized; (2) a bona fide attempt to
organize a corporation under such charter or statute; and (3) an actual
use of the corporate powers.” ” Model Board, LLC v Board Institute, Inc,
2009 WL 691891, *4; 2009 US Dist LEXIS 19822, *9-*10 (ED Mich,
2009). This case, in turn, cited Tisch Auto Supply, 222 Mich at 196,
without providing a specific page reference. This language, however, is
not found anywhere in Tisch Auto Supply. It is worth noting that the
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corporation. As to all the world, except the State, it enjoys
the status and powers of a de jure corporation.”25!

Here, there is no question that elements (2), (3), and
(4) were satisfied. First, the Limited Liability Company
Act is a valid statute that allows for limited liability
companies in Michigan. Second, Perrin and Vining
presumably formed Outlaw for the purpose of starting a
new excavation company, which is an authorized pur-
pose. Third, Perrin executed the articles of organization
on October 27, 2004, the same day the parties executed
the second contract.

It is less obvious whether the first element of the
doctrine—good faith—was satisfied. There is little guid-
ance in Michigan caselaw for a definition, or applica-
tion, of this specific element. But in Newcomb-Endicott
Co v Fee? the Michigan Supreme Court, although
applying a different set of elements,?” did state that in
the absence of a claim or evidence of fraud or false
representation on the part of the incorporators, and in
light of a bona fide attempt to incorporate, there was no
reason to deny a company the status of a de facto
corporation.

Here, Duray Development does not allege that Perrin
set up the corporation through fraud or false represen-
tations; that is, Duray Development does not allege that
Perrin set up the corporation as a sham, for fraudulent
purposes, or as a mere instrumentality under a theory

Supreme Court long ago stated the same three elements as Model Board
in Newcomb-Endicott Co, 167 Mich at 580-581; however, the four ele-
ments from Tisch Auto Supply are the most often cited language
regarding a de facto corporation.

% Tisch Auto Supply, 222 Mich at 200 (citations omitted); see also
Henderson, 176 Mich App at 672.

26 Newcomb-Endicott Co, 167 Mich at 582.

2T See n 24 of this opinion.
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of piercing the corporate veil. Rather, as the record
indicates, Duray Development did not learn until after
filing the complaint in this case that Outlaw was not a
valid limited liability company on October 27, 2004.
Duray Development at all times dealt with Outlaw as a
valid corporation with which it contracted. Duray De-
velopment’s sole member, Munger, testified that once
the second contract took effect, Duray Development no
longer considered Perrin or Perrin Excavating as par-
ties to the contract, but instead considered Outlaw to be
the new “contractor.” There is no evidence whatsoever
to suggest that Perrin formed Outlaw in anything other
than good faith. Accordingly, the trial court was correct
to conclude that, had Outlaw been formed as a corpo-
ration instead of a limited liability company, it would
have been a de facto corporation for purposes of liability
on the October 27, 2004 contract. Thus, all elements of
a de facto corporation were present in this case.

The trial court, however, concluded that the de facto
corporation doctrine does not apply to limited liability
companies and therefore did not apply to Outlaw. It
reasoned that the plain reading of the Limited Liability
Company Act “clearly and specifically provides for the
time that a limited liability company comes into exist-
ence and has powers to contract.” The trial court then
cited a passage from a legal treatise, which states “[t]he
de facto corporation doctrine and, presumably, a pos-
sible de facto [limited liability company] doctrine are
apparently dead in Michigan, having been replaced by
the Business Corporation Act, MCL 450.1221, and the
[Limited Liability Company Act], MCL 450.4202.”28
Thus, the trial court concluded that the Legislature had

28 Cambridge & Christopoulos, Michigan Limited Liability Companies,
ICLE (2d ed, 2008 supp), § 3.30.
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“clearly spoken on this subject” and did not extend the
de facto corporation doctrine to limited liability compa-
nies.

Neither this Court nor the Supreme Court has ad-
dressed whether the de facto corporation doctrine can
be extended or applied to a limited liability company.?
That is not to say, however, that the doctrine cannot be
applied to a limited liability company. The 1911 case of
Newcomb-Endicott Co is similar to the facts here and
suggests that the plain language of the Limited Liabil-
ity Company Act and the Business Corporation Act
should not supplant the de facto corporation doctrine.

In Newcomb-Endicott Co, the defendants formed a
corporation by filing the articles of association with the
Secretary of State on June 15, 1908, and with the
county clerk in March 1909.3° At the time, the relevant
incorporating statute provided that a corporation did
not exist until the articles of association were filed with
both offices.?! Therefore, the defendants’ corporation
did not technically exist until March 1909. However, the
defendants’ corporation contracted with the plaintiff in
July 1908, and accumulated an unpaid debt for which
the plaintiff sued.?2 At trial, the circuit court ruled that,
although the corporation did not exist at the time of the
contract and when the debts were incurred, it was a de
facto corporation and, as such, the corporation, not the
individual defendants, was liable.?®* The plaintiff ap-
pealed and argued, in part, that the de facto corporation
doctrine contradicted the plain language of the appli-

2 Id. (noting that “there are no reported cases in Michigan concerning
this uncertainty”).

30 Newcomb-Endicott Co, 167 Mich at 577.
31 Id. at 579-580.

32 Id. at 576.

3 Id. at 578.
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cable statute, which clearly stated how and when a
corporation was formed.?* The Supreme Court ruled
otherwise, reasoning that, although the plain language
of the statute “contemplates the complete organization
of the association,” including how the articles of asso-
ciation were to be filed, it did not preclude the applica-
tion of the de facto corporation doctrine.?

The Supreme Court’s conclusion in Newcomb-
Endicott Co, that statutes contemplating complete or-
ganization of an association do not preclude application
of the de facto corporation doctrine, contradicts the idea
that the de facto corporation doctrine perished on
enactment of the Business Corporation Act and the
Limited Liability Company Act. Although Newcomb-
Endicott Co dealt with a corporation rather than a
limited liability company, it would be arbitrary to con-
clude, without any precedent to the contrary, that the
de facto corporation doctrine applies to corporations
but not to limited liability companies.

Indeed, the similarities between the Business Corpo-
ration Act and the Limited Liability Company Act
support the conclusion that the de facto corporation
doctrine applies to both. The purposes for forming a
limited liability company and a corporation are similar.
Notably, the Limited Liability Company Act states, “A
limited liability company may be formed under this act
for any lawful purpose for which a domestic corporation
or a domestic partnership could be formed, except as
otherwise provided by law.”3¢ Further, both the Limited
Liability Company Act and the Business Corporation
Act contemplate the moment in time when a limited

34 Id. at 579.
3 Id. at 582.
36 MCL 450.4201; see also MCL 450.1251(1).
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liability company or corporation comes into existence.?”
Because the Business Corporation Act and the Limited
Liability Company Act relate to the common purpose of
forming a business and because both statutes contem-
plate the moment of existence for each, they should be
interpreted in a consistent manner.®

Accordingly, we conclude that the de facto corpora-
tion doctrine applies to Outlaw, a limited liability com-
pany. As a result, Outlaw, and not Perrin, individually, is
liable for the breach of the October 27, 2004 contract.

E. CORPORATION BY ESTOPPEL

As stated previously, generally, a person who signs a
contract on behalf of a company that is not yet in
existence becomes personally liable on that contract.3
However, a court can order that the company is instead
liable if it finds that corporation by estoppel prevented
the opposing party from arguing against the existence
of a corporation.* The Supreme Court in Estey Mfg Co
v Runnels,* summarized the principle of corporation by
estoppel as follows: “Where a body assumes to be a
corporation and acts under a particular name, a third
party dealing with it under such assumed name is
estopped to deny its corporate existence.”

As with the doctrine of de facto corporation, this

Court has not addressed whether corporation by estop-
pel can be applied to limited liability companies. How-

37 MCL 450.1221 (Business Corporation Act); MCL 450.4202 (Limited
Liability Company Act).

3 McNeil v Charlevoix Co, 275 Mich App 686, 701; 741 NW2d 27
(2007); State Treasurer v Schuster, 456 Mich 408, 417; 572 NW2d 628
(1998).

39 Campbell, 260 Mich at 46.

40 Estey Mfg, 55 Mich at 133.

4 Id.
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ever, corporation by estoppel is an equitable remedy,
and its purpose is to prevent one who contracts with a
corporation from later denying its existence in order to
hold the individual officers or partners liable.*? The
doctrine has come up on numerous occasions in con-
junction with de facto corporations.*® In that setting,
the rule is:

In the case of the associates in the corporation de facto,
and those who have had dealings with it, there is a mutual
estoppel, resting upon broad grounds of right, justice and
equity. The first class are not suffered to deny their
incorporation, nor the second to dispute the validity of
their assertions of corporate powers.!4!

With this in mind, and in light of the purpose of
corporation by estoppel, the corporate structure has
little impact on the equitable principles at stake. In
other words, there is no reason or purpose to draw a
distinction on the basis of corporate form. Furthermore,
like de facto corporation, because corporation by estop-
pel coexists with the Business Corporation Act, so too
can it coexist with the Limited Liability Company Act.

Further, the Supreme Court has on at least one
occasion applied the doctrine in a not-for-profit corpo-
rate context.® Extending the corporation by estoppel
doctrine to nonprofit corporations was not a great leap
in the application of the doctrine. And extension of the
corporation by estoppel doctrine to nonprofit corpora-
tions supports the conclusion that the doctrine can also
be extended beyond application solely to cases involving

42 Id.; 6 Michigan Civil Jurisprudence, § 47, p 140, citing Lockwood,
178 Mich at 388.

4 See, e.g., Newcomb-Endicott Co, 167 Mich at 581-582, citing Swart-
wout, 24 Mich at 396; Tisch Auto Supply, 222 Mich at 201.

4“4 Swartwout, 24 Mich at 396 (citations omitted).
4 See Flueling v Goeringer, 240 Mich 372, 375; 215 NW 294 (1927).
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for-profit corporations. For these reasons, we conclude
that the doctrine of corporation by estoppel may rea-
sonably be extended to limited liability companies.

Moreover, here, the record clearly supports a finding
of “limited liability company by estoppel” through the
extension of the corporation by estoppel doctrine. Per-
rin was an individual party to the first contract, as was
his limited liability company, Perrin Excavating. How-
ever, only Outlaw became a party to the second con-
tract, which superseded the first. And all parties dealt
with the second contract as though Outlaw were a
party. After the second contract, Duray Development
received billings from Outlaw, and not from Perrin.
Duray Development also received a certificate of liabil-
ity insurance for Outlaw. Munger testified that he dealt
with Perrin, Perrin Excavating, and KDM Excavating
before the second contract and only dealt with Outlaw
after. Duray Development continued to assume Outlaw
was a valid limited liability company after filing the
lawsuit and only learned of the filing and contract
discrepancies once litigation began in July 2006.

However, we cannot find plain error requiring rever-
sal on the doctrine of limited liability company by
estoppel. Perrin did not raise the issue in the trial court,
and the trial court did not err by not raising it for him.
“Trial courts are not the research assistants of the
litigants; the parties have a duty to fully present their
legal arguments to the court for its resolution of their
dispute.”# “[A] party may not remain silent in the trial
court, only to prevail on an issue that was not called to
the trial court’s attention.”*” Accordingly, it was not the
trial court’s responsibility to raise an argument for
Perrin that he did not raise for himself. And, as indi-

4 Walters v Nadell, 481 Mich 377, 388; 751 NW2d 431 (2008).
47 Id.
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cated above, corporation by estoppel, like de facto
corporation, has never been applied to limited liability
companies in the past. Thus, we cannot conclude that
the trial court made a clear and obvious mistake by not
applying the corporation by estoppel doctrine when
there is no precedent indicating that the trial court
should have applied the doctrine. Accordingly, we con-
clude that no plain error occurred requiring reversal on
this issue.

III. EXCLUSION OF PERRIN’S TESTIMONY

A. STANDARD OF REVIEW

Perrin argues that the trial court’s decision to not
allow him to testify because defendants failed to provide
a witness list before trial was unreasonable and unprin-
cipled. According to Perrin, he was a party to the
litigation who was denied his day in court. Further,
Perrin argues, the decision effectively dismissed his
counterclaim against Duray Development.

This Court reviews for an abuse of discretion a trial
court’s decision to bar witness testimony after a party
has failed to timely submit a witness list.*® An abuse of
discretion exists when the trial court’s decision falls
outside the range of principled outcomes.*®

B. ANALYSIS

MCR 2.401(I)(1) provides that all parties must file
and serve witness lists within the time allotted by the
trial court. MCR 2.401(I)(2) provides that “[t]he trial

48 Carmack v Macomb Co Community College, 199 Mich App 544, 546;
502 NW2d 746 (1993).

4 Maldonado v Ford Motor Co, 476 Mich 372, 388; 719 NW2d 809
(2006).
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court may order that any witness not listed in accor-
dance with this rule will be prohibited from testifying at
trial except upon good cause shown.” Here, the trial
court entered a scheduling order requiring the parties
to submit their witness lists no later than 28 days
before the close of discovery. And Perrin concedes that
defendants did not provide a witness list within that
time.

On the first day of trial, the trial court addressed
defendants’ failure to submit a witness list pursuant to
the scheduling order, and stated:

Without having listed witnesses or without having listed
or exchanged exhibits and so forth, I do believe that the
defense will have some difficulty getting me to allow
witnesses or exhibits. It’s been represented to me that [the]
defense does not intend to do s0."%"' I agree with plaintiff’s
counsel here that rebuttal is for the plaintiff to present
rebuttal evidence and rebuttal witnesses if it finds the need
to do so and desires to do so. The—however, on the other
hand, while the plaintiff is not required to call anyone
other than those he believes is needed to basically prove his
case and the damages being claimed here, that once those
witnesses are on the stand, certainly they can be cross-
examined by the defense, and potentially the items coming
out in that cross-examination might be adequate defense,
and for that matter, even sustain a counterclaim.

& £ £l

But certainly as far as the defense here, it wouldn’t be
the first case that was made by use of witnesses called by an
opponent, so I can’t—the mere fact that they are not going
to be presenting any witnesses of their own or presenting
any exhibits does not necessarily mean that they lose, at
least that’s my belief at this particular stage.

%0 Defense counsel stated earlier in the hearing: “With respect to
witnesses, we don’t intend to have witnesses other than those named by
the plaintiff, and Mr. Perrin, who is a party to this case.”
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After the conclusion of Duray Development’s
proofs, defense counsel proceeded with his case and
attempted to call Perrin as a witness. Duray Devel-
opment’s counsel objected, citing the trial court’s
earlier ruling. Defense counsel responded that he
should be able to question Perrin regarding Munger’s
testimony that he did not learn until discovery that
Outlaw did not exist at the time of the second
contract and whether the work performed was pur-
suant to a contract with Outlaw. He argued that
Munger’s testimony brought a new issue to the case.
Duray Development’s counsel replied by pointing out
that the original complaint itself addressed the issue,
by alleging Perrin was individually liable because
Outlaw was not a valid company until after the
second contract. The trial court agreed with Duray
Development’s counsel, at which point defense coun-
sel stated: “That’s fine. I think it’s been covered
anyways.”

Once a party has failed to file a witness list in
accordance with the scheduling order, it is within the
trial court’s discretion to impose sanctions against that
party. These sanctions may preclude the party from
calling witnesses. Disallowing a party to call witnesses
can be a severe punishment, equivalent to a dismissal.?!
But that proposition does not mean that disallowing
witnesses is always tantamount to a dismissal. Nor does
it mean that a trial court cannot impose such a sanction
even if it is equivalent to a dismissal.’ Because the
decision is within the trial court’s discretion, caselaw
mandates that the trial court consider “the circum-
stances of each case to determine if such a drastic

51 Grubor Enterprises, Inc v Kortidis, 201 Mich App 625, 628; 506
NW2d 614 (1993).

52 Id. at 628-629.
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sanction is appropriate.”s “[T]he record should reflect
that the trial court gave careful consideration to the
factors involved and considered all of its options in
determining what sanction was just and proper in the
context of the case before it.”>* Relevant factors can
include, but are not limited to,

(1) whether the violation was wilful or accidental; (2) the
party’s history of refusing to comply with discovery re-
quests (or refusal to disclose witnesses); (3) the prejudice to
the defendant; (4) actual notice to the defendant of the
witness and the length of time prior to trial that the
defendant received such actual notice; (5) whether there
exists a history of plaintiff’s engaging in deliberate delay;
(6) the degree of compliance by the plaintiff with other
provisions of the court’s order; (7) an attempt by the
plaintiff to timely cure the defect[;] and (8) whether a
lesser sanction would better serve the interests of justice.
This list should not be considered exhaustive.'?’

The trial court should also “determine whether the
party can prove the elements of his position based solely
on the parties’ testimony and any other documentary
evidence.”%

Here, the record does not reflect that the trial court
gave consideration to these factors or considered all of
its options in determining what sanction was just and
proper in the context of the case before it.5” Therefore,
on remand the trial court should reassess Perrin’s

% Dean v Tucker, 182 Mich App 27, 32; 451 NW2d 571 (1990). “[Tlhe
mere fact that a witness list was not timely filed does not, in and of itself,
justify the imposition of such a sanction.” Id.

* Id.

% Id. at 32-33 (citations omitted). Note that in Dean, it was the plaintiff
who failed to file a witness list.

5 Grubor Enterprises, 201 Mich App at 629.
57 See id.; Dean, 182 Mich App at 32.



166 288 MICH App 143 [Apr

request to testify, taking the above-mentioned factors
into consideration and explaining its determination on
the record.

We find no plain error in the trial court’s failure to
raise sua sponte the issue of corporation by estoppel.
However, we reverse the judgment of the trial court
that the de facto corporation doctrine cannot apply to
limited liability companies, and we reverse the trial
court’s decision to bar defendants from calling wit-
nesses. Accordingly, we remand for further proceedings
in accordance with this opinion. We do not retain
jurisdiction. No taxable costs pursuant to MCR 7.219,
neither party having prevailed in full.
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PEOPLE v MUNGO (ON REMAND)

Docket No. 269250. Submitted July 15, 2009, at Lansing. Decided April
13, 2010, at 9:10 a.m.

Michael W. Mungo was charged in the Washtenaw Circuit Court with
unlawfully carrying a concealed weapon. A police officer found the
weapon under the driver’s seat of defendant’s automobile during a
search conducted after the officer made a routine traffic stop and
arrested defendant’s passenger on outstanding warrants for traffic
violations. The court, David S. Swartz, J., granted defendant’s
motion to suppress evidence of the gun and quash the information.
The Court of Appeals, WHITBECK, C.J., and TALBOT and ZAHRA, JdJ.,
reversed and remanded, holding that a police officer may search an
automobile incident to a passenger’s arrest when before the search
there was no probable cause to believe that the automobile
contained contraband or that the driver and owner of the automo-
bile had engaged in unlawful activity and that the search was
therefore constitutionally permissible. 277 Mich App 577 (2008).
Defendant sought leave to appeal. The Michigan Supreme Court
initially held the application in abeyance and, following the release
of the United States Supreme Court’s decision in Arizona v Gant,
556 US __ ;129 S Ct 1710 (2009), remanded the case to the Court
of Appeals for reconsideration in light of Gant¢. 483 Mich 1091
(2009).

On remand, the Court of Appeals held:

1. The search of defendant’s vehicle incident to the arrest of
his passenger was unreasonable and violated the Fourth Amend-
ment. In Gant, the United States Supreme Court held that a
search incident to an arrest may include only the person of the
arrestee and the area within his or her immediate control, that is,
the area from which he or she might gain a weapon or evidence
that could be destroyed. A police officer may search a vehicle
incident to a recent occupant’s arrest only when the arrestee is
unsecured and is within reaching distance of the passenger com-
partment at the time of the search or when it is reasonable to
believe that evidence relevant to the crime of arrest might be
found in the vehicle. In this case, defendant was not under arrest
at the time of the search, which was incident to the passenger’s
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arrest. Both defendant and the passenger had been secured in the
backseat of a police vehicle, and neither defendant nor the passen-
ger would have been able to reach into the passenger compartment
of defendant’s automobile during the search, so officer safety was
not a concern. The passenger was arrested for traffic violations, so
there would have been no reasonable basis for the police officer to
conclude that evidence of those offenses could be found during the
search. The trial court correctly granted defendant’s motion to
suppress the evidence and quash the information.

2. The retroactivity doctrine provides that a new rule for the
conduct of criminal prosecutions must be applied retroactively to
all state or federal cases pending on direct review or not yet final,
with no exception for cases in which the new rule constitutes a
clear break from prior law. The rule of Gant applies to this case.

3. The exclusionary rule precludes the use at trial of evidence
obtained in violation of the Fourth Amendment. Its purpose is to
deter police misconduct. The good-faith exception to the exclusion-
ary rule applies in situations such as one in which a police officer
acts in good faith and in an objectively reasonable manner on a
search warrant later found defective because of a judicial error.
Excluding evidence obtained in such a search would not deter
police misconduct. The exclusionary rule should be applied on a
case-by-case basis, and only if application of the rule would deter
police misconduct.

4. The retroactivity doctrine does not preclude application of
the good-faith exception. Even assuming that reliance on Michigan
caselaw could form a basis to invoke the good-faith exception,
however, the prior opinion in this case was the first published
Michigan case to extend the decision in New York v Belton, 453 US
454 (1981), which applied the search-incident exception in the
context of a vehicle search, to a search incident solely to a
passenger’s arrest. The law on this point was thus not established
and clear, and the search in this case could not have been premised
on a good-faith reliance on caselaw.

Affirmed.

1. SEARCHES AND SEIZURES — ARRESTS — SEARCHES INCIDENT TO AN ARREST —

AUTOMOBILE SEARCHES.

A search incident to an arrest may include only the person of the
arrestee and the area within his or her immediate control, that is,
the area from which he or she might gain a weapon or evidence
that could be destroyed; a law enforcement officer may search a
vehicle incident to a recent occupant’s arrest only when the
arrestee is unsecured and is within reaching distance of the
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passenger compartment at the time of the search or when it is
reasonable to believe that evidence relevant to the crime of arrest
might be found in the vehicle (US Const, Am XIV).

2. CRIMINAL LAW — RETROACTIVITY OF DECISIONS.

A new rule for the conduct of criminal prosecutions must be applied
retroactively to all cases pending on direct review or not yet final,
even if the new rule constitutes a clear break from prior law.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, Brian L. Mackie, Prosecuting Attor-
ney, and David A. King, Assistant Prosecuting Attorney,
for the people.

Ferris & Salter, PC. (by Don Ferris), and The Mungo
Law Firm, PLC (by Leonard Mungo), for defendant.

ON REMAND

Before: WHITBECK, PdJ., and TALBOT and ZAHRA, JdJ.

ZAHRA, J. The prosecution appeals as of right the
circuit court’s order granting defendant’s motion to
suppress evidence and quash the information. Previ-
ously, this Court reversed the circuit court’s order,
holding that “a police officer may search a car incident
to a passenger’s arrest where before the search there
was no probable cause to believe that the car contained
contraband or that the driver and owner of the car had
engaged in any unlawful activity.” People v Mungo, 277
Mich App 577, 578; 747 NW2d 875 (2008). Following
this Court’s decision, defendant appealed in our Su-
preme Court, which held the application for leave to
appeal in abeyance pending release of the United States
Supreme Court’s decision in Arizona v Gant, 556 US
;1295 Ct1710; 173 L Ed 2d 485 (2009). On April 21,
2009, the United States Supreme Court issued an
opinion in Gant, holding that a vehicle may not be
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searched “incident to a recent occupant’s arrest after
the arrestee has been secured and cannot access the
interior of the vehicle.” Id. at __ ; 129 S Ct at 1714.
Consequently, our Supreme Court has vacated this
Court’s decision in Mungo and remanded for reconsid-
eration in light of Gant. People v Mungo, 483 Mich 1091
(2009). On remand, we affirm the circuit court’s order
suppressing evidence and quashing the information.

1. BASIC FACTS AND PROCEDURE

As stated in this Court’s previous opinion:

Washtenaw County Sheriff’s Deputy Ryan Stuck law-
fully initiated a traffic stop of a car driven by defendant.
Mark Dixon was the sole passenger in the car. Upon
request, defendant produced the vehicle registration and
proof of insurance. Deputy Stuck also requested the occu-
pants’ driver’s licenses and ran Law Enforcement Informa-
tion Network (LEIN) checks on both Dixon and defendant.
Deputy Stuck found that Dixon had two outstanding
warrants issued for failing to appear in court to answer
traffic-violation charges. Deputy Stuck arrested Dixon,
asked his dispatcher to send another officer to assist him,
and secured Dixon in the backseat of his squad car. Deputy
Stuck directed defendant to step out of his car and con-
ducted a pat-down search. Thereafter, Deputy Stuck
searched defendant’s car and found an unloaded gun in a
case underneath the driver’s seat and ammunition in the
glove compartment. Deputy Stuck asked defendant to
produce a permit to carry a concealed weapon. However,
defendant produced only a permit to purchase a firearm.
Defendant’s LEIN check did not reveal that he had been
issued a concealed-weapons permit. Deputy Stuck arrested
defendant for unlawfully carrying a concealed weapon.

In the circuit court, defendant moved to quash the
information and suppress evidence of the gun. The pros-
ecutor relied on New York v Belton, 453 US 454; 101 S Ct
2860; 69 L Ed 2d 768 (1981), to argue that the arrest of any
person in a car justifies a search of the passenger compart-
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ment of that car. The prosecutor argued that the search
that led to the discovery of the gun was constitutionally
permissible because Dixon, a passenger in defendant’s car,
was lawfully arrested. Defendant relied on State v Brad-
shaw, 99 SW3d 73 (Mo App, 2003), a case in which a
divided panel of the Missouri Court of Appeals distin-
guished Belton and held that police officers cannot lawfully
search a driver’s vehicle following the arrest of a passenger
where the passenger was safely arrested and there was no
reasonable suspicion that the driver possessed unlawful
items.

The circuit court distinguished Belton and followed
Bradshaw. The circuit court concluded that defendant was
not under arrest at the time Deputy Stuck searched his car.
The circuit court further concluded that defendant had a
protected privacy interest in his car. The circuit court held
that there was no probable cause to arrest defendant and,
therefore, the search of his car was not constitutionally
permissible. This appeal followed. [Mungo, 277 Mich App
at 578-580.]

II. ANALYSIS

A. STANDARD OF REVIEW

This Court reviews de novo a trial court’s decision to
dismiss a charge on legal grounds. People v Owen, 251
Mich App 76, 78; 649 NW2d 777 (2002). This Court
reviews a trial court’s findings of fact for clear error.
MCR 2.613(C).

B. APPLICATION OF GANT v ARIZONA

In Gant, 556 US at ___; 129 S Ct at 1714-1715, two
persons were arrested outside a residence at which
narcotics allegedly were sold. These persons were se-
cured in separate police cars. Defendant Gant, who had
been at the residence earlier, arrived in his vehicle and
was arrested for driving with a suspended license after
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he had left the vehicle and walked some 10 to 12 feet.
An additional patrol car arrived, and Gant was locked in
the backseat of that car. Two officers searched Gant’s
car and found a gun and a bag of cocaine. Ultimately,
the Arizona Supreme Court held that the search of
Gant’s car was unreasonable under the Fourth Amend-
ment of the United States Constitution. Id. at ___; 129
S Ct at 1715.

The United Stated Supreme Court revisited in
Gant the issue of what circumstances permit a police
officer to search the passenger compartment of a
vehicle incident to a recent occupant’s arrest. Id. at
3129 S Ct at 1716. The Gant Court began its
analysis by noting that, generally, warrantless
searches are unreasonable per se under the Fourth
Amendment. One exception to this general rule is
that a search may be permissible if it is incident to a
lawful arrest. That exception “derives from interests
in officer safety and evidence preservation that are
typically implicated in arrest situations.” Id. A search
incident to an arrest may include only the person of
the arrestee and the area within the immediate
control of the arrestee, i.e., the area from which the
arrestee might gain a weapon or evidence that could
be destroyed. Id., citing Chimel v California, 395 US
752, 763; 89 S Ct 2034; 23 L. Ed 2d 685 (1969). The
Gant Court explained that in New York v Belton, 453
US 454; 101 S Ct 2860; 69 L. Ed 2d 768 (1981), the
Supreme Court considered the application of the
Chimel rule in the context of a vehicle search. It held
that “when an officer lawfully arrests ‘the occupant
of an automobile, he may, as a contemporaneous
incident of that arrest, search the passenger compart-
ment of the automobile’ and any containers therein.”
Gant, 556 USat ;129 S Ct at 1717, quoting Belton,
453 US at 460.
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The Supreme Court observed that the decision in
Belton “has been widely understood to allow a vehicle
search incident to the arrest of a recent occupant even
if there is no possibility the arrestee could gain access to
the vehicle at the time of the search.” Gant, 556 US at
__ ;129 S Ct at 1718. The Court continued:

Under this broad reading of Belton, a vehicle search
would be authorized incident to every arrest of a recent
occupant notwithstanding that in most cases the vehicle’s
passenger compartment will not be within the arrestee’s
reach at the time of the search. To read Belton as autho-
rizing a vehicle search incident to every recent occupant’s
arrest would thus untether the rule from the justifications
underlying the Chimel exception—a result clearly incom-
patible with our statement in Belton that it “in no way
alters the fundamental principles established in the Chimel
case regarding the basic scope of searches incident to lawful
custodial arrests.” 453 U. S. at 460, n 3. Accordingly, we
reject this reading of Belton and hold that the Chimel
rationale authorizes police to search a vehicle incident to a
recent occupant’s arrest only when the arrestee is unse-
cured and within reaching distance of the passenger com-
partment at the time of the search.

Although it does not follow from Chimel, we also conclude
that circumstances unique to the vehicle context justify a
search incident to a lawful arrest when it is “reasonable to
believe evidence relevant to the crime of arrest might be
found in the vehicle.” Thornton [v United States, 541 US 615,
632; 124 S Ct 2127; 158 L Ed 2d 905 (2004)] (Scalia, J.,
concurring in judgment). In many cases, as when a recent
occupant is arrested for a traffic violation, there will be no
reasonable basis to believe the vehicle contains relevant
evidence. See, e.g., Atwater v. Lago Vista, 532 U. S. 318, 324
[121 S Ct 1536; 149 L Ed 2d 549] (2001); Knowles v. Iowa,
5251U.8S.113,118[119 S Ct 484; 142 L. Ed 2d 492] (1998). But
in others, including Belton and Thornton, the offense of
arrest will supply a basis for searching the passenger com-
partment of an arrestee’s vehicle and any containers therein.
[Gant, 556 US at ___; 129 S Ct at 1719.]
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The Supreme Court concluded that “[n]either the
possibility of access nor the likelihood of discovering
offense-related evidence authorized the search in this
case.” Id. The Court noted that unlike in Belton, in
which a single police officer had to deal with four
unsecured arrestees, in Gant, five officers were present
to deal with three arrestees, all of whom were secured
in police vehicles before the search of Gant’s car oc-
curred. Thus, Gant could not have reached into the
passenger compartment of his vehicle at the time the
vehicle was searched. Furthermore, unlike in Thornton,
in which the defendant was arrested for a narcotics
offense, Gant was arrested for driving with a suspended
license. The police could not have expected to find
evidence of that offense from a search of Gant’s car. The
Gant Court determined that “[blecause police could not
reasonably have believed either that Gant could have
accessed his car at the time of the search or that
evidence of the offense for which he was arrested might
have been found therein, the search in this case was
unreasonable.” Id.

The Supreme Court concluded:

Police may search a vehicle incident to a recent occu-
pant’s arrest only if the arrestee is within reaching dis-
tance of the passenger compartment at the time of the
search or it is reasonable to believe the vehicle contains
evidence of the offense of arrest. When these justifications
are absent, a search of an arrestee’s vehicle will be unrea-
sonable unless police obtain a warrant or show that an-
other exception to the warrant requirement applies. The
Arizona Supreme Court correctly held that this case in-
volved an unreasonable search. Accordingly, the judgment
of the State Supreme Court is affirmed. [Id. at ;129 SCt
at 1723-1724.]

Applying Gant to the facts presented in this case, we
conclude that the search of defendant’s vehicle incident
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to the arrest of Dixon was illegal and that the circuit
court correctly granted defendant’s motion to suppress
the evidence and quash the information.

Deputy Stuck placed Dixon under arrest after discov-
ering that Dixon had two outstanding warrants for traffic
violations. The officer secured Dixon in the backseat of the
police vehicle. The officer searched the vehicle only after
an additional police unit had arrived and defendant had
been secured in the backseat of that police vehicle. Defen-
dant was not under arrest at the time the search occurred,
and Deputy Stuck searched defendant’s vehicle incident
to Dixon’s arrest. Neither defendant nor Dixon would
have been able to reach into the passenger compartment
of defendant’s vehicle when the search occurred; thus,
concern for officer safety was not at issue. See Gant, 556
USat ;129 S Ct at 1716. Further, because Dixon was
placed under arrest for traffic violations, there would have
been no reasonable basis for the officer to conclude that
evidence of those offenses could be found in a search of
defendant’s vehicle. See id. at ; 129 S Ct at 1719;
Thornton, 541 US at 632 (Scalia, J., concurring in the
judgment). Thus, we conclude that Deputy Stuck’s war-
rantless search of defendant’s car was unreasonable and
in violation of the Fourth Amendment. See Gant, 556 US
at ;129 S Ct at 1723-1724.

C. THE EXCLUSIONARY RULE AND THE RETROACTIVITY DOCTRINE

This Court sua sponte issued an order directing the
parties to file supplemental briefs addressing applica-
tion of the good-faith exception to the exclusionary rule,
see United States v Leon, 468 US 897; 104 S Ct 3405; 82
L Ed 2d 677 (1984); People v Goldston, 470 Mich 523,
682 NW2d 479 (2004), and the retroactivity doctrine,
see Griffith v Kentucky, 479 US 314, 328; 107 S Ct 708;
93 L Ed 2d 649 (1987); People v Bell (On Second
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Remand), 264 Mich App 58; 689 NW2d 732 (2004).
Defendant ignored this Court’s directive. The prosecu-
tion filed a brief acknowledging that Gant must be
applied retroactively in the instant case. Nonetheless,
the prosecution advocated for reversal of the circuit
court’s order of suppression under the good-faith excep-
tion to the exclusionary rule. We conclude that the
search at issue in this case does not fall within the
good-faith exception to the exclusionary rule. Defen-
dant is entitled to have the rule of law established in
Gant applied to this case.

The judicially created exclusionary rule operates to
preclude from use at trial evidence obtained in violation
of the Fourth Amendment. Leon, 468 US at 906. The
purpose of the exclusionary rule is to deter police
misconduct. Id. In Leon, the United States Supreme
Court established a good-faith exception to the exclu-
sionary rule, noting that application of the exclusionary
rule requires weighing the benefits of the resulting
deterrence of police misconduct against the costs in-
curred by preventing the introduction of otherwise
valid evidence. Id. at 906-907. The Leon Court con-
cluded that circumstances could exist in which these
costs could outweigh any slight benefits gained by
application of the exclusionary rule. For example, if a
law enforcement officer acted in good faith and in an
objectively reasonable manner on a search warrant
later found to be defective because of a judicial error,
excluding the evidence obtained in the search would not
operate to deter police misconduct. Id. at 920-921. The
Leon Court concluded that the exclusionary rule should
be applied on a case-by-case basis, and only if applica-
tion would deter police misconduct. Id. at 918.!

! In Goldston, our Supreme Court adopted the good-faith exception to
the exclusionary rule in Michigan. Goldston, 470 Mich at 526, 543; Const
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The retroactivity doctrine provides that “a new rule
for the conduct of criminal prosecutions is to be applied
retroactively to all cases, state or federal, pending on
direct review or not yet final, with no exception for
cases in which the new rule constitutes a ‘clear break’
with the past.” Griffith, 479 US at 328. The interaction
between the good-faith exception to the exclusionary
rule and the retroactivity doctrine has been addressed
by a number of federal courts. Divergent opinions have
emerged in the federal courts in regard to the interac-
tion and application of these two legal concepts.

In United States v Buford, 623 F Supp 2d 923 (MD
Tenn, 2009), a case decided after the United States
Supreme Court’s decision in Gant, the United States
District Court for the Middle District of Tennessee
addressed application of the good-faith exception to the
exclusionary rule in a case factually similar to the
instant case. The Buford court concluded that while
there is tension between the policies supporting the
exclusionary rule and the retroactivity doctrine, the
retroactivity doctrine required rejection of the good-
faith exception to the exclusionary rule in that case:

[Aln extension of the “good faith” exception would lead
to perverse results. For instance, under the [prosecution’s]
argument, there is no basis for distinguishing the peti-
tioner in the “new rule” case from similarly situated
defendants whose cases were proceeding when the new
rule was announced. That is, from the [prosecution’s] view
of the “good faith” exception, there is no distinction
between Gant and the defendant here, because both arrest-
ing officers were operating in a Belton world. Under the

1963, art 1, § 11. The Goldston Court held that the exclusionary rule
should be applied on a case-by-case basis, and only in circumstances in
which exclusion of evidence would serve to deter police misconduct that
occurs during search or seizure or in the preparation of an affidavit.
Goldston, 470 Mich at 538, 540-543.
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[prosecution’s] argument, then, Gant himself would only
be entitled to the rather hollow relief of knowing that the
search he was subjected to was a violation of his consti-
tutional rights; that is, he would not be entitled to
suppression of the evidence because the evidence was
obtained in a good faith reliance on Belton. Anyone
similarly situated to Gant (such as the defendant) who
was unfortunate enough to be arrested pre-Gant would
likewise receive the same hollow relief. Anyone similarly
situated to Gant, however, who was arrested subsequent
to the Gant decision would be entitled to suppression of
the evidence because the Gant decision would eliminate
the good faith requirement. Therefore, the individual
(Gant) who successfully convinced the Court that his
Fourth Amendment rights had been violated would run
the risk of criminal penalty, while subsequent defen-
dants might go free, despite being subject to identical
intrusions on privacy. Indeed, discussing a defendant
similarly situated to the one in this case, one court noted,
“[t]o say that an exception exists under the Leon rule to
the application of [a] United States Supreme Court[]
holding . . . which would permit the principle of the []
holding to be ignored [in a case subsequent to the
holding] . . . to Defendant’s prejudice, creates logical and
rationalogical anomalies in implementation of Fourth
Amendment doctrine of a decidedly perverse effect.” U.S.
v. Holmes, 175 F.Supp.2d 62 n. 6 (D.Me.2001) (noting the
conundrum but not resolving the issue). [Buford, 623 F
Supp 2d at 926-927.]

The Buford court rejected the prosecution’s contention
that its interpretation of the law eliminated the good-
faith doctrine, noting that the cases that articulated the
doctrine had not “gone so far as to extend the doctrine
to reliance on decisions of the United States Supreme
Court that were reversed or overturned while the
defendant’s case was on review.” Id. at 927. The Buford
court suppressed the evidence obtained in the search of
the defendant’s vehicle. Id.
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A contrary result was reached by the United States
District Court for the Eastern District of Washington.
In United States v Grote, 629 F Supp 2d 1201, 1206-
1207 (ED Wash, 2009) (Grote I), the district court ruled
that even if the search incident to the defendant’s
arrest were not valid under Gant, the good-faith excep-
tion would apply and the evidence should not be ex-
cluded. In its subsequent order denying reconsidera-
tion, the court rejected the defendant’s assertion that
application of the good-faith exception violated the
retroactivity doctrine set out in Griffith and relied on in
Buford. In the order denying reconsideration, the court
stated:

This court understands the importance of the retroac-
tivity doctrine in insuring that similarly situated criminal
defendants are treated the same. In this court’s view,
however, the good faith exception to the exclusionary rule
is of equal importance. The exclusionary rule is intended to
deter future police misconduct, not to cure past violations
of a defendant’s rights. Future police misconduct is not
deterred when, as here, the officer did not engage in any
misconduct and did not make a mistake of fact or law, but
acted in objective good faith on the search incident to arrest
law as it existed at the time, and had existed for many
years. There is no deterrent effect to be gained by applying
the exclusionary rule in this case. [United States v Grote,
unpublished order of the United States District Court for
the Eastern District of Washington, entered July 15, 2009
(Case No. CR-08-6057-LRS); 2009 WL 2068023, at *3; 2009
US Dist LEXIS 60893, at *9-10 (Grote II).]

Similarly in United States v McCane, 573 F3d 1037,
1039 (CA 10, 2009), the United States Court of Appeals
for the Tenth Circuit concluded that, in light of Gant,
the district court had erred by concluding that the
search of the defendant’s vehicle was valid, but affirmed
the district court’s denial of the defendant’s motion to
suppress on the basis of the good-faith exception to the
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exclusionary rule. The McCane court noted that Tenth
Circuit pre-Gant precedent supported the search of the
defendant’s vehicle. Id. at 1041-1042. The McCane
court held that the district court properly denied the
defendant’s motion to suppress the evidence. Id. at
1039, 1045. In so doing, the court concluded that
application of the retroactivity doctrine did not pre-
clude application of the good-faith exception to the
exclusionary rule:

McCane argues the retroactivity rule announced in
Griffith v. Kentucky, 479 U.S. 314, 322-23, 107 S.Ct. 708, 93
L.Ed.2d 649 (1987), requires application of the Supreme
Court’s holding in Gant to this case. The issue before us,
however, is not whether the Court’s ruling in Gant applies
to this case, it is instead a question of the proper remedy
upon application of Gant to this case. In Leon, the Supreme
Court considered the tension between the retroactive ap-
plication of Fourth Amendment decisions to pending cases
and the good-faith exception to the exclusionary rule,
stating that retroactivity in this context “has been assessed
largely in terms of the contribution retroactivity might
make to the deterrence of police misconduct.” 468 U.S. at
897, 912-13, 104 S. Ct. 3405. The lack of deterrence likely
to result from excluding evidence from searches done in
good-faith reliance upon settled circuit precedent indicates
the good-faith exception should apply in this context. See
[Illinois v] Krull [480 US 340, 360; 107 S Ct 1160; 94 L Ed
2d 364 (1987)] (declining to apply a court decision declaring
a statute unconstitutional to a case pending at the time the
decision was rendered and instead applying the good-faith
exception to the exclusionary rule because the officer
reasonably relied upon the statute in conducting the
search). [Id. at 1044 n 5.]

Further, in United States v Lopez, 567 F3d 755,
757-758 (CA 6, 2009) (Lopez I), the United States Court
of Appeals for the Sixth Circuit reversed the lower
court’s denial of the defendant’s motion to suppress the
evidence in light of Gant and remanded for further
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proceedings, notwithstanding its conclusion that the
search was permitted under the Belton standard. On
remand, the prosecution asserted that “the exclusion-
ary rule should not apply to the questioned evidence in
this case because the search of [the defendant’s] car was
conducted ‘in good faith reliance on Belton and its
progeny.’ ” United States v Lopez, 655 F Supp 2d 720,
728 (ED Ky, 2009) (Lopez II). The United States District
Court for the Eastern District of Kentucky noted that
Gant did not address “the consequences of its holding
regarding searches conducted incident to lawful arrests
in reliance on Belton and subsequent decisions applying
Belton.” Id. at 725. The district court also noted that
the Sixth Circuit court did not “reverse the judgment of
conviction with instructions that the charges be dis-
missed. Instead, it stated that, ‘[t]he judgment of the
district court is reversed and remanded for further
proceedings consistent with this opinion.” Id. at 727-
728. The district court thus concluded that the Sixth
Circuit court’s “opinion did not restrict this Court from
considering whether the good faith exception to the
exclusionary rule applies to the facts presented.” ” Id. at
732.

The district court then conducted a hearing regard-
ing whether the police officer acted in good faith in
conducting the search of the defendant’s car. United
States v Lopez, unpublished memorandum opinion of
the United States District Court for the Eastern Dis-
trict of Kentucky, issued September 23, 2009 (Case No.
6:06-120-DCR); 2009 WL 3112127, at *2; 2009 US Dist
LEXIS 87720, at *7 (Lopez III). The district court
observed, “Like its sister circuits prior to Gant, the
Sixth Circuit recognized as lawful under Belton
searches of vehicles conducted incident to an arrest
even in circumstances where the arrestee did not have
access to the passenger compartment of his car.” Id.,
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citing United States v White, 871 F2d 41, 44 (CA 6,
1989), and United States v Martin, 289 F3d 392 (CA 6,
2002).2

The Lopez III court then concluded:

Here, the arrest was proper and the officer conducted
the search in accordance with existing case law from this
circuit. There is absolutely no evidence (or even argument)
that the officer conducting the search was reckless in any
way. While police conducting searches incident to arrests
will likely change following Gant, the officer conducting the
search of Lopez’s vehicle acted appropriately at that time.
In short, a reasonably well-trained officer would not have
known or concluded that the search was “illegal” in light of
all the circumstances presented. [Lopez III, 2009 WL
3112127 at *4; 2009 US Dist LEXIS 87720 at *12.]

Preliminarily, we reject the notion expressed in Bu-
ford that the retroactivity doctrine precludes applica-
tion of the good-faith exception to the exclusionary rule.
As stated in Grote I, 2009 WL 2068023 at *3; 2009 US
Dist LEXIS 60893 at *9, these two legal principles are of
equal importance. Further, each principle presents con-
stitutional concerns distinct from the other. As recently
stated, “because there is a clear dichotomy between
Fourth Amendment violation and remedy, the retroac-
tive application of Gant here to conclude that there was
a violation does not inevitably lead to the conclusion
that the good-faith exception cannot be considered to
determine the appropriate remedy.” People v Key,
P3d __ (Colo App, 2010).*

We conclude that the retroactivity doctrine requires
that Gant be applied to the instant case. The search at
issue in the present case violated the Fourth Amend-

2 The district court also cited several cases not selected for publication.

* Opinion withdrawn August 5, 2010, by People v Key, unpublished
opinion of the Colorado Court of Appeals (Case No. 07CA1257)—REPORTER.
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ment and was unconstitutional. Having made this de-
termination, our next inquiry is whether the evidence
obtained as a result of the unconstitutional search
should be suppressed. It is in this context that we
examine the good-faith exception to the exclusionary
rule.

Whether reliance on caselaw can form a basis to
invoke the good-faith exception to the exclusionary
rule is a significant legal question. The United States
Supreme Court has been silent on this issue. The
Sixth Circuit and Tenth Circuit courts of appeals
have expanded the good-faith exception to apply to a
law enforcement officer’s reliance on caselaw. In
McCane and similarly in Lopez, however, it was the
clear and established law of the circuit that law
enforcement officers were vested with the right to
search a vehicle incident to a recent occupant’s
arrest. McCane, 573 F3d at 1041-1042 (citing several
Tenth Circuit opinions upholding searches without
regard to the nature of the offense and in which the
defendant was already restrained); Lopez III, 2009
WL 3112127 at *2; 2009 US Dist LEXIS 87720 at *7
(“Like its sister circuits prior to Gant, the Sixth
Circuit recognized as lawful under Belton searches of
vehicles conducted incident to an arrest even in
circumstances where the arrestee did not have access
to the passenger compartment of his car.”). See also
Grote I, 629 F Supp 2d at 1205 (noting that at the
time the defendant’s vehicle was searched it was
“well accepted in the Ninth Circuit and elsewhere”
that police could search a motor vehicle incident to a
lawful arrest “without regard to whether an arrestee
was secured or unsecured, and without regard to
whether evidence particular to the crime of arrest
might be found in the vehicle”).
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Assuming without deciding that reliance on Michi-
gan caselaw can form a basis to invoke the good-faith
exception to the exclusionary rule, we conclude that the
exception does not apply in the present case. Unlike
Lopez and McCane, in which the caselaw in each circuit
was established and clear, the instant case represented
the first published case in Michigan to address the
applicability and extension of Belton to a vehicle search
solely incident to a passenger’s arrest. Indeed, this
panel published its prior opinion in this matter because
we concluded that this issue presented a matter of first
impression in Michigan. Given our conclusion that the
law in this state on this point was not established and
clear, the search and seizure of evidence from defen-
dant’s vehicle could not, as a matter of law, have been
premised on law enforcement’s good-faith reliance on
caselaw. We therefore conclude that the good-faith ex-
ception to the exclusionary rule has no application in
the present case. Pursuant to the retroactivity doctrine,
defendant is entitled to have the rule of law announced
in Gant applied to this case.

III. CONCLUSION

We affirm the circuit court’s order granting defen-
dant’s motion to suppress evidence and quash the
information.
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ARKIN DISTRIBUTING COMPANY v JONES

Docket No. 287932. Submitted February 10, 2010, at Detroit. Decided
April 13, 2010, at 9:15 a.m.

Arkin Distributing Company obtained a default judgment in the
Oakland Circuit Court in 1991 against Donna J. Jones and her
husband. The judgment was for money that plaintiff alleged Jones
had embezzled from it. Jones subsequently pleaded nolo conten-
dere to 24 counts of embezzlement and was sentenced to prison in
1995. Following her release, she made monthly restitution pay-
ments to plaintiff beginning in 1998. After her discharge from
parole in January 2003, she continued to make monthly payments
to plaintiff until January 2008. Jones’s husband died in 2007, and
she received additional assets. Plaintiff began collection proceed-
ings on the default judgment, and Jones moved to quash the
execution. The court, Edward Sosnick, J., granted the motion, and
plaintiff appealed.

The Court of Appeals held:

The trial court abused its discretion by granting Jones’s motion.
MCL 600.5809(3) provides that the period of limitations for an action
founded on a judgment is 10 years. Any payment on a debt, however,
regardless of whether it is made before or after the expiration of the
limitations period, extends the limitation period. A discharge from
parole is a remission of the remaining portion of a defendant’s
sentence. Following her discharge, Jones was no longer subject to the
jurisdiction of the Department of Corrections and was no longer
required to comply with the parole condition regarding restitution.
Thus, the payments Jones made after her discharge from parole
constituted a recognition of her remaining civil obligation to plaintiff
and an indication of her intention to pay it. Her continued payments
to plaintiff extended the period of limitations under MCL 600.5809(3)
through January 2018.

Reversed.
JUDGMENTS — EXECUTION OF JUDGMENTS — LIMITATION OF ACTIONS — PAYMENTS
ON JUDGMENTS.

The period of limitations for an action founded on a judgment or
decree is 10 years from the rendition of the judgment or decree,
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but any payment on the judgment extends the limitations period,
regardless of whether the person makes the payment before or
after the limitations period expires (MCL 600.5809(3]).

Barris, Sott, Denn & Driker, PL.L.C. (by Stephen E.
Glazek and Erica Fitzgerald), for plaintiff.

Hyman Lippitt, PC. (by Norman L. Lippit and Daniel
J. McCarthy), for defendant.

Before: GLEICHER, PdJ., and O’CONNELL and WILDER,
Jd.

PER CURIAM. Plaintiff appeals by leave granted an
order granting defendant’s motion to quash execution
of a default judgment against defendant. We reverse.

I

Plaintiff operated as a wholesale distributor of chil-
dren’s toys until 1995. Defendant was employed by
plaintiff as a bookkeeper from 1970 to 1991, during
which time she handled all of plaintiff’s banking and
cash. In 1991, plaintiff alleged that defendant had
embezzled more than $562,000 over a 10-year period.
Plaintiff commenced a civil action against defendant
and her husband, Gary Jones. Defendant failed to
defend the action, and a default judgment was entered
on July 24, 1991, against defendant in the amount of
$562,664.97, plus interest totaling $165,743.56. Follow-
ing a bench trial on the remaining claims against Gary
Jones, on January 8, 1993, the trial court granted
plaintiff constructive trusts in certain assets owned by
defendant and Jones, such as bank accounts and real
property.

In separate criminal proceedings, defendant pleaded
nolo contendere to 24 counts of embezzlement by an
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agent or trustee of more than $100, former MCL
750.174. Pursuant to resentencing ordered by this
Court in People v Jones, unpublished memorandum
opinion of the Court of Appeals, issued March 10, 1995
(Docket No. 165512), defendant was sentenced on July
17, 1995, to 4 to 10 years in prison, with restitution of
$537,432.10 to be a parole condition. Defendant was
apparently released from prison 11/2 years later. As a
condition of her parole, defendant began making
monthly payments of at least $200 in May 1998. Accord-
ing to defendant’s pleadings, she was discharged from
parole in January 2003, but the record shows that
defendant made monthly payments of $230 to plaintiff
until January 2008.

As a result of Gary Jones’s death on June 15, 2007,
defendant received additional assets, and plaintiff be-
gan collection proceedings on the 1991 default judg-
ment. Defendant maintained that the 10-year statutory
limit on the default judgment had expired and re-
quested that the trial court quash the execution and
return financial assets already seized. The trial court
ruled in favor of defendant, reasoning that payments
made by defendant under the restitution order in the
criminal case did not revive defendant’s obligation to
make payments under the civil order.

II

On appeal, plaintiff argues that defendant’s monthly
partial payments revived and extended the period of
limitations for the default judgment. We agree. The
quashing of an execution rests in the discretion of the
trial court. See Schmidt v Bretzlaff, 208 Mich App 376,
378; 528 NW2d 760 (1995). An abuse of discretion
occurs when a result falls outside the range of prin-
cipled outcomes. Woods v SLB Prop Mgt, LLC, 277 Mich
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App 622, 625; 750 NW2d 228 (2008). The applicability
of a statute of limitations is a question of law reviewed
de novo. Joliet v Pitoniak, 475 Mich 30, 35; 715 NW2d
60 (2006).

Plaintiff acknowledges that the 1991 default judg-
ment is subject to the 10-year period of limitations set
forth in MCL 600.5809(3), which provides:

Except as provided in [MCL 600.5809(4)], the period of
limitations is 10 years for an action founded upon a
judgment or decree rendered in a court of record of this
state, or in a court of record of the United States or of
another state of the United States, from the time of the
rendition of the judgment or decree. ... Within the appli-
cable period of limitations prescribed by this subsection, an
action may be brought upon the judgment or decree for a
new judgment or decree. The new judgment or decree is
subject to this subsection.’

Nevertheless, “any payment on a debt, whether before
or after the running of the period of limitations, acts to
extend the limitations period.” Wayne Co Social Servs
Dir v Yates, 261 Mich App 152, 156; 681 NW2d 5 (2004).
Plaintiff argues that the order for restitution and the
default judgment constituted the same debt, so defen-
dant’s monthly restitution payments made as a condi-
tion of parole extended the limitations period for the
default judgment. We need not reach the merits of this
argument, however, because we conclude that payments

1 At the time of the 1991 default judgment, the former version of MCL
600.5809(3) similarly provided:

Except as provided in [MCL 600.5809(4)], the period of limita-
tions is 10 years for actions founded upon judgments or decrees
rendered in a court of record of this state, or in a court of record of
the United States or of another state of the United States, from the
time of the rendition of the judgment. . . . Within these periods an
action may be brought upon the judgment for a new judgment,
which in its turn, will be subject to this subsection.
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made after defendant was discharged from parole con-
stituted a recognition of the remaining civil obligation
to plaintiff and an indication of an intention to pay the
same.

The Parole Board, within the Department of Correc-
tions, possesses exclusive jurisdiction over parole mat-
ters. Hopkins v Parole Bd, 237 Mich App 629, 646; 604
NW2d 686 (1999); see also MCL 791.238(1) (“Each
prisoner on parole shall remain in the legal custody and
under the control of the department.”). Any restitution
ordered is a condition of parole. MCL 769.1a(11). MCL
791.242(1) provides:

If a paroled prisoner has faithfully performed all of the
conditions and obligations of parole for the period of time
fixed in the order of parole, and has obeyed all of the rules
and regulations adopted by the parole board, the prisoner
has served the full sentence required. The parole board
shall enter a final order of discharge and issue the paroled
prisoner a certificate of discharge.

A discharge “ ‘is a remission of the remaining portion of
the sentence.” ” People v Gregorczyk, 178 Mich App 1,
11; 443 NW2d 816 (1989), quoting In re Eddinger, 236
Mich 668, 670; 211 NW 54 (1926). After delivery, a
discharge cannot be recalled.

“Unless and until parole is successfully completed,
the prisoner is deemed to be serving the sentence
imposed by the trial court.” Harper v Dep’t of Correc-
tions, 215 Mich App 648, 650; 546 NW2d 718 (1996),
citing MCL 791.238(6); see also MCL 791.234(3) (stat-
ing that for certain prisoners serving consecutive sen-
tences, “discharge shall be issued only after the total of
the maximum sentences has been served less good time
and disciplinary credits, unless the prisoner is paroled
and discharged upon satisfactory completion of the
parole”) and MCL 791.234(4) (similar provisions). The
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maximum length of a period of parole is determined by
the Department of Corrections within the time remain-
ing of the maximum term of imprisonment. See People
v Tanner, 387 Mich 683, 695; 199 NW2d 202 (1972)
(BRENNAN, J., dissenting).

Nothing in the record contradicts defendant’s claim
that she was discharged from parole in January 2003.
Regardless, even if defendant was not discharged at
that time, her maximum discharge date based on her
10-year maximum term of imprisonment was December
4,2004.2 See Tanner, 387 Mich at 689; Harper, 215 Mich
App at 650. Following discharge from parole, defendant
was no longer subject to the jurisdiction of the Depart-
ment of Corrections, and any remaining portion of
defendant’s sentence, including the condition that she
pay restitution, abated. Gregorczyk, 178 Mich App at
11-12.

Despite the abatement of the parole condition for
restitution, defendant continued to make monthly pay-
ments to plaintiff of $230 until January 2008. With
these partial payments, defendant acknowledged the
remaining obligation under the default judgment to
compensate plaintiff for the loss suffered as a result of
the embezzlement. Yates, 261 Mich App at 156. We
conclude that these payments on the remaining obliga-
tion served to extend the period of limitations under
MCL 600.5809(3) through January 2018. Alpena Friend
of the Court ex rel Paul v Durecki, 195 Mich App 635;
491 NW2d 864 (1992) (“[A] partial payment made on a
note after it matures serves to revive the statute of
limitation, and a cause of action begins to accrue on
that date.”). Because the 10-year period of limitations

2 For purposes of this appeal, defendant’s maximum discharge date
includes 215 days’ credit for time served, but not good time and
disciplinary credits.
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had not expired when plaintiff restarted collection
proceedings following Gary dJones’s death, the trial
court abused its discretion when it granted defendant’s
motion to quash execution of the default judgment.

In light of our conclusion, we need not address
plaintiff’s remaining claim on appeal.

Reversed. Plaintiff, being the prevailing party, may
tax costs pursuant to MCR 7.219.
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PEOPLE v ERICKSEN

Docket No. 288496. Submitted April 6, 2010, at Lansing. Decided April
15, 2010, at 9:00 a.m.

An Alpena Circuit Court jury convicted Chad J. Ericksen of assault
with intent to commit murder. The court, John F. Kowalski, J.,
sentenced defendant as a fourth-offense habitual offender to life
imprisonment, and defendant appealed.

The Court of Appeals held:

1. The elements of assault with intent to commit murder are
(1) an assault (2) with an actual intent to kill, (3) which, if
successful, would make the killing murder. Circumstantial evi-
dence and the reasonable inferences it permits are sufficient to
support a conviction provided the prosecution meets its burden of
proof beyond a reasonable doubt.

2. Taken as a whole and viewed in a light most favorable to the
prosecution, the evidence presented, together with the reasonable
inferences that may be drawn from that evidence, was sufficient to
support defendant’s conviction. With regard to defendant’s intent,
the evidence established that defendant secreted a knife before
leaving with companions to confront the victim and told his
companions that he had “stuck” the victim five times, which a jury
could reasonably have interpreted as an admission that he know-
ingly stabbed the victim several times. Defendant’s intent could
also be inferred from the nature, extent, and location of the
wounds.

3. While defendant challenged the credibility of testimony by
his companions and codefendants, questions of credibility are for
the trier of fact to resolve. The trial court specifically instructed
the jury to examine accomplices’ testimony carefully and consider
it more cautiously than that of other witnesses, and jurors are
presumed to follow the court’s instructions.

4. The instances of prosecutorial misconduct that defendant
alleged did not deprive him of a fair trial. During opening state-
ment, the prosecutor attempted to describe the victim’s antici-
pated testimony, and while the victim did not testify, other
witnesses did describe the victim’s condition and the surgeries he
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required. The prosecutor’s statement in closing argument that the
victim was in a wheelchair was conclusory given the evidence
presented, but it was brief, there was testimony that the victim’s
injuries necessitated amputation of his legs, and the trial court
instructed the jurors not to let sympathy influence their decisions.
The statement was not so inflammatory as to have prejudiced
defendant. The prosecutor did not interject his personal beliefs
into the case. Moreover, taken in context, the prosecutor’s argu-
ment in closing that it would not be reasonable for the jury to find
defendant guilty of a lesser included offense was a request by the
prosecutor for the jury to convict defendant because the evidence
showed an intent to commit murder. Finally, the prosecutor did
elicit testimony from a police detective that the trial testimony of
one of defendant’s companions was consistent with an earlier
police interview, but while a witness cannot properly comment on
another witness’s credibility, defendant opened the door to the
question through attempts to undermine the companion’s cred-
ibility by identifying inconsistencies in his statements to the
police.

5. While defendant argued that the trial court based his
sentence on facts not proved beyond a reasonable doubt, in
violation of Blakely v Washington, 542 US 296 (2004), Blakely does
not apply to Michigan’s indeterminate sentencing scheme.

6. The trial court properly scored offense variable 4 (psycho-
logical injury to victim). MCL 777.34(2) requires the court to
assess 10 points if the victim sustained serious psychological injury
that may require professional treatment, although treatment need
not actually have been sought.

7. The trial court properly scored offense variable 19 (interfer-
ence with the administration of justice). Interfering or attempting
to interfere with the administration of justice includes acts that
constitute obstruction of justice. Providing a false name to the
police may constitute an interference with the administration of
justice. In this case, defendant asked one of his companions to
dispose of the knife he used to stab the victim and asked others to
lie about where defendant was when the crime was committed.
These were attempts to create a false alibi and mislead the police
investigation and under MCL 777.49(c), were attempts to interfere
with the administration of justice.

8. Defendant argued that because he had not previously been
charged with assault with intent to commit murder, the trial court
should not have considered a statement in his presentence inves-
tigation report indicating that he had a history of similar offenses.
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Similar does not mean identical, and the stabbing incidents
described in the report were similar.

9. Defendant was entitled to 282 days’ jail credit for time
served in jail before sentencing.

Affirmed; remanded for correction of judgment of sentence.

1. CRIMINAL LAW — ASSAULT WITH INTENT TO COMMIT MURDER — ELEMENTS OF
ASSAULT WITH INTENT TO COMMIT MURDER — INTENT TO KILL — CIRCUM-
STANTIAL EVIDENCE — INFERENCES FROM CIRCUMSTANTIAL EVIDENCE.

The elements of assault with intent to commit murder are (1) an
assault (2) with an actual intent to kill, (3) which, if successful,
would make the killing murder; the defendant’s intent can be
inferred from any facts in evidence, including the nature,
extent, and location of any wounds inflicted on the victim (MCL
750.83).

2. SENTENCES — SENTENCING GUIDELINES — OFFENSE VARIABLES — VICTIMS —
PSYCHOLOGICAL INJURY TO VICTIMS.

A sentencing court must assess points under offense variable 4 of the
sentencing guidelines if the victim sustained serious psychological
injury that may require professional treatment; treatment, how-
ever, need not actually have been sought for these points to be
assessed (MCL 777.34).

3. SENTENCES — SENTENCING GUIDELINES — OFFENSE VARIABLES — INTERFERENCE
WITH THE ADMINISTRATION OF JUSTICE.

A defendant’s attempts to create a false alibi, mislead police inves-
tigators, or divert suspicion away from himself or herself and onto
others constitute attempts to interfere with the administration of
justice for purposes of scoring offense variable 19 of the sentencing
guidelines (MCL 777.49).

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, Ed Black, Prosecuting Attorney, and
Andrea Christensen, Assistant Attorney General, for
the people.

Smith & Brooker, PC. (by George B. Mullison), and
Chad J. Ericksen, in propria persona, for defendant.

Before: DAVIS, Pd., and DONOFRIO and STEPHENS, Jd.
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PER CURIAM. Defendant appeals as of right his jury
trial conviction of assault with intent to commit mur-
der, MCL 750.83. The trial court sentenced defendant
as a fourth-offense habitual offender, MCL 769.12, to
serve a life sentence. Because the prosecution presented
sufficient evidence from which a jury could convict
defendant beyond a reasonable doubt and defendant’s
claims of prosecutorial misconduct, ineffective assis-
tance of counsel, and sentencing error are without
merit, we affirm defendant’s conviction and life sen-
tence. We remand only for ministerial correction of
defendant’s judgment of sentence to include 282 days of
jail credit.

I

Before being attacked, the victim, Ervin Ritthaler,
dJr., had been involved in an altercation with the sister of
one of defendant’s friends. Defendant and two other
men confronted the victim about the earlier incident.
The confrontation soon became violent, and defendant
stabbed Ritthaler several times in the back with a knife
he had secreted on his person. The wounds resulted in
a cascade of severe medical complications for Ritthaler,
including multiple organ failures, cardiac arrest, brain
injury, and, ultimately, amputation of both of his legs
below the knee.

II

Defendant first argues on appeal that his conviction
cannot stand because the prosecution failed to present
sufficient evidence at trial. We review de novo a chal-
lenge on appeal to the sufficiency of the evidence. People
v Hawkins, 245 Mich App 439, 457; 628 NW2d 105
(2001). The elements of assault with intent to commit
murder are “(1) an assault, (2) with an actual intent to
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kill, (3) which, if successful, would make the killing
murder.” People v Brown, 267 Mich App 141, 147-148;
703 NW2d 230 (2005) (quotation marks and citations
omitted). We examine the evidence in a light most
favorable to the prosecution, resolving all evidentiary
conflicts in its favor, and determine whether a rational
trier of fact could have found that the essential ele-
ments of the crime were proved beyond reasonable
doubt. Hawkins, 245 Mich App at 457; People v Terry,
224 Mich App 447, 452; 569 NW2d 641 (1997).

Defendant specifically asserts that because the pros-
ecution’s case rested extensively on circumstantial evi-
dence, he could have been convicted only if that evi-
dence proved the prosecution’s theory of guilt with
“impelling certainty.” This is a misstatement of the law.
Circumstantial evidence and the reasonable inferences
it permits are sufficient to support a conviction, pro-
vided the prosecution meets its constitutionally based
burden of proof beyond a reasonable doubt. People v
Nowack, 462 Mich 392, 400; 614 NW2d 78 (2000).

Defendant also argues that the prosecution pre-
sented insufficient evidence to establish that he had the
requisite specific intent. The evidence at trial estab-
lished that defendant secreted a knife before leaving
with his companions to confront Ritthaler. In addition,
defendant told his companions that he had “stuck
[Ritthaler] five times.” A trier of fact could reasonably
have interpreted this statement as an admission that he
knowingly stabbed the victim many times. The medical
evidence showed that Ritthaler’s right back had four
knife wounds. Defendant’s intent could be inferred
from any facts in evidence, including the nature, extent,
and location of these wounds. People v Mills, 450 Mich
61, 71; 537 NW2d 909 (1995); People v Unger, 278 Mich
App 210, 223, 231; 749 NW2d 272 (2008). This Court
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has consistently observed that “[blecause of the diffi-
culty of proving an actor’s state of mind, minimal
circumstantial evidence is sufficient.” People v
McRunels, 237 Mich App 168, 181; 603 NW2d 95 (1999).
Here, the evidence was more than minimal and clearly
demonstrated that defendant acted with the requisite
intent.

Defendant also challenges the credibility of the tes-
timony of his companions and codefendants, arguing
that they were not credible because each man received
a favorable plea deal in exchange for his testimony. Both
men, however, acknowledged their respective plea
agreements during their testimony. Not only does this
Court scrupulously leave questions of credibility to the
trier of fact to resolve, People v Williams, 268 Mich App
416, 419; 707 NW2d 624 (2005), but the jury was also
specifically instructed to “examine an accomplice’s tes-
timony closely and be very careful about accepting it”
and to consider it “more cautiously than you would that
of an ordinary witness.” “It is well established that
jurors are presumed to follow their instructions.”
People v Graves, 458 Mich 476, 486; 581 NW2d 229
(1998).

Defendant also highlights a statement the trial court
made at sentencing to the effect that it did not appear
that defendant intended the extent of the injury sus-
tained by Ritthaler. The record reveals that the trial
court actually stated that it was “guessing” that the
injuries sustained were “more serious than [defendant]
ever intended . ...” The court’s conjecture regarding
defendant’s motivation is, by its very nature, pure
speculation, as opposed to the jury’s determination of
guilt beyond a reasonable doubt.

In sum, taken as a whole and viewed in a light most
favorable to the prosecution, the evidence presented
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below, together with the reasonable inferences that may
be drawn from that evidence, was sufficient to support
defendant’s convictions. Hawkins, 245 Mich App at 457.

III

Defendant next argues that he was denied a fair trial
when the prosecutor engaged in numerous instances of
misconduct. See People v Dobek, 274 Mich App 58, 63;
732 NW2d 546 (2007). However, because a timely ob-
jection could have cured any of the alleged errors, we
review defendant’s allegations of prosecutorial miscon-
duct for plain error affecting substantial rights. People v
Thomas, 260 Mich App 450, 453-454; 678 NW2d 631
(2004).

Defendant first asserts that the prosecutor engaged
in misconduct when he stated during his opening state-
ment that Ritthaler had many health problems stem-
ming from the attack, and then stated during closing
argument that Ritthaler was confined to a wheelchair.
Defendant contends that these comments were im-
proper because they were irrelevant, unduly prejudicial,
intended to elicit the jury’s sympathy for the victim,
and, in relation to the second statement, constituted
facts not in evidence.

The record reveals that the prosecutor actually
stated during his opening statement that although
Ritthaler had no memory of the night he was attacked,
“he can tell you about his state of health today, and he
can testify to a number of other aspects of information
which will be useful.” When read in context with the
rest of the prosecutor’s opening statement, it is appar-
ent that the prosecutor was attempting to describe
Ritthaler’s anticipated testimony. While Ritthaler ulti-
mately did not testify, his treating physicians did testify
and described Ritthaler’s condition on being brought
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into the emergency room and the multiple surgeries he
required before he was transported to another hospital
for further treatment. This evidence was relevant to all
elements of the crime and was congruent with the
prosecutor’s opening statement.

The prosecutor’s statement during closing argu-
ment that Ritthaler was now in a wheelchair was
conclusory given the record evidence. “[A] prosecutor
may not make a statement of fact to the jury that is
unsupported by the evidence . ...” People v Schuma-
cher, 276 Mich App 165, 178; 740 NW2d 534 (2007).
While the prosecutor did assert during opening state-
ment that Ritthaler’s lower legs were eventually
amputated because of the damage caused by the
attack, there was no sworn testimony from a witness
during trial that Ritthaler was wheelchair-bound.
There is also no indication from the record before us
that Ritthaler was in the courtroom or that any
documentary evidence was admitted that disclosed
that Ritthaler was confined to a wheelchair. However,
to the extent that the statement might be considered
improper, it constituted only a brief portion of the
closing argument, which included a lengthy and de-
tailed discussion of the evidence. Moreover, there was
testimony that the victim had to have his lower legs
amputated, and without lower legs, it is not a stretch
to describe the victim as wheelchair-bound. When
viewed as part of the closing argument as a whole, the
statement does not appear so inflammatory as to have
prejudiced defendant. Additionally, the trial court
instructed the jury to consider only the evidence and
clarified that the attorneys’ statements were not
evidence. Further, the trial court instructed the jury
that it must not let sympathy influence its decision.
‘Jurors are presumed to follow their instructions, and
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instructions are presumed to cure most errors.”
People v Abraham, 256 Mich App 265, 279; 662 NW2d
836 (2003).!

Defendant also argues that the prosecutor interjected
his personal beliefs into the case when he stated during
his opening statement that defendant’s companions
went to see Ritthaler in order to talk to him but
defendant had a different intent. Rather than offering
his personal beliefs about defendant’s guilt, the pros-
ecutor was simply summarizing the anticipated testi-
mony of defendant’s companions, as well as providing a
fair view of what the evidence would show. Opening
statement is the appropriate time to state the facts that
will be proved at trial. People v Moss, 70 Mich App 18,
32; 245 NW2d 389 (1976). Defendant has not shown

error.

Defendant also argues that the prosecutor engaged in
misconduct when he argued during closing argument
that it would not be reasonable to find defendant guilty
of the lesser included offense of assault with intent to
commit great bodily harm less than murder or assault
with a dangerous weapon. However, when read in
context of the entire closing argument, it is apparent
that the prosecutor was asking the jury to convict

! Defendant also claims that defense counsel’s failure to object to the
prosecutor’s wheelchair reference amounted to ineffective assistance of
counsel. Defense counsel’s failure to object to the prosecutor’s wheelchair
reference was likely a strategic decision. See People v Bahoda, 448 Mich
261, 287 n 54; 531 NW2d 659 (1995). Counsel could have reasonably
believed that by raising a procedural objection, defendant would be
showing a detrimental lack of sympathy for the victim, especially
considering the fact that the victim was a double amputee without lower
legs. In any event, defendant has not established that but for the alleged
error, a different result was likely or that the proceedings were funda-
mentally unfair or unreliable. People v Rodgers, 248 Mich App 702, 714;
645 NW2d 294 (2001). Therefore, defendant’s claim of ineffective assis-
tance of counsel in this regard is wholly without merit.
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defendant because the evidence showed that defendant
inflicted “multiple stabbings in the vital area,” there-
fore establishing the element of intent to commit mur-
der.

Defendant’s final claim of prosecutorial misconduct
relates to testimony elicited from an Alpena Police
Department detective that the trial testimony of one of
defendant’s companions was consistent with an earlier
police interview. While a witness cannot properly com-
ment on the credibility of another witness, People v
Buckey, 424 Mich 1, 17; 378 NW2d 432 (1985), defen-
dant opened the door to the question when he at-
tempted to undermine his companion’s credibility by
pointing out that his statements to police were not
consistent, see People v Verburg, 170 Mich App 490,
497-498; 430 NW2d 775 (1988). Again, defendant has
not shown error.

Because defendant has not shown error with regard
to any of his assignments of prosecutorial misconduct,
his concomitant arguments that he was denied due
process when the trial court “failed to control the
prosecutor” or that he was denied effective assistance of
counsel when trial counsel failed to object to the pros-
ecutor’s actions also fail. Failing to advance a meritless
argument or raise a futile objection does not constitute
ineffective assistance of counsel. People v Snider, 239
Mich App 393, 425; 608 NW2d 502 (2000). And after
reviewing the record, we are confident that the trial
court satisfied its duty to ensure that defendant re-
ceived a fair trial. See People v Ullah, 216 Mich App 669,
674; 550 NW2d 568 (1996).

v

Defendant next challenges his life sentence. He first
argues, on the basis of Blakely v Washington, 542 US
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296; 124 S Ct 2531; 159 L Ed 2d 403 (2004), and its
progeny, that his sentence is constitutionally barred for
the reason that the trial court engaged in impermissible
fact-finding and based his sentence on facts that had
not been proved beyond a reasonable doubt to a jury.
But our Supreme Court has clearly and consistently
held that Blakely does not apply to Michigan’s indeter-
minate sentencing scheme, and defendant’s argument
is thus without merit. See People v McCuller, 479 Mich
672, 683; 739 NW2d 563 (2007); People v Drohan, 475
Mich 140, 164; 715 NW2d 778 (2006); People v Claypool,
470 Mich 715, 730 n 14; 684 NW2d 278 (2004).

Defendant next argues that the trial court improp-
erly scored offense variables (OVs) 4 and 19 for reasons
besides those related to the principle underlying
Blakely.? “A sentencing court has discretion in deter-
mining the number of points to be scored, provided that
evidence of record adequately supports a particular
score.” People v Hornsby, 251 Mich App 462, 468; 650
NW2d 700 (2002). “This Court reviews a sentencing
court’s scoring decision to determine whether the trial
court properly exercised its discretion and whether the
record evidence adequately supports a particular
score.” People v McLaughlin, 258 Mich App 635, 671,
672 NW2d 860 (2003). To the extent that a challenge to
the trial court’s scoring of a variable involves a question
of statutory interpretation, this Court reviews de novo
questions of statutory interpretation. People v Osan-
towski, 481 Mich 103, 107; 748 NW2d 799 (2008).

With regard to OV 4, a sentencing court must assess
10 points under OV 4 if the victim sustained serious
psychological injury that may require professional
treatment, although treatment need not actually have

2 Defendant accepted the scoring of the sentencing guidelines at the
time of sentencing, but did file a subsequent motion for resentencing.
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been sought in order for these points to be assessed.
MCL 777.34(2). Defendant’s argument seems to disre-
gard that portion of the statute stating that actual
psychological treatment is not a necessary prerequisite
to the scoring of points. The presentence investigation
report (PSIR) indicated that Ritthaler suffered from
“depression” and that his “personality” had changed as
of a result of his continuing poor heath following the
assault and amputations. This was sufficient evidence
to uphold the scoring decision. Hornsby, 251 Mich App
at 468.

With regard to OV 19, MCL 777.49(c) requires that
the sentencing court assess 10 points if “[t]he offender
otherwise interfered with or attempted to interfere
with the administration of justice[.]” Defendant chal-
lenges the trial court’s assessment of 10 points, arguing
that his conduct of leaving the scene of the crime and
leaving the state did not constitute interference with
the administration of justice because he was not actu-
ally being chased by police when he left. The prosecu-
tion responds that additional conduct on the part of
defendant constituted interference with the adminis-
tration of justice under the language of the statute. The
prosecution specifically argues that defendant at-
tempted to impede the investigation of the crime by
wiping the knife down, asking one of his companions to
dispose of it, and asking others to lie about his where-
abouts on the night of the crime.

The primary rule for determining legislative intent is
that statutory language is to be strictly construed
according to its plain and ordinary meaning. People v
Noble, 238 Mich App 647, 658-659; 608 NW2d 123
(1999). If the meaning of a statute is clear and unam-
biguous, further construction is neither required nor
permitted. People v Davis, 468 Mich 77, 79; 6568 NW2d
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800 (2003). Interfering or attempting to interfere with
the administration of justice includes acts that consti-
tute obstruction of justice, but is not limited to such
acts. People v Barbee, 470 Mich 283, 286-287; 681 NW2d
348 (2004). Providing a false name to the police may
constitute an interference with the administration of
justice that can be scored under OV 19. Id. at 288. In
this case, there was evidence that defendant asked one
of his companions to dispose of the knife he used to stab
the victim and asked others to lie about his where-
abouts during the night of the crime. Clearly, defen-
dant’s attempt to hide or dispose of the weapon in
conjunction with his encouragement of others to lie
about where he was at the time of the stabbing was a
multifaceted attempt to create a false alibi and mislead
the police. His actions ultimately constituted fabrica-
tions that were self-serving attempts at deception obvi-
ously aimed at leading police investigators astray or
even diverting suspicion onto others and away from
him. Unmistakably, defendant’s actions were attempts
to interfere with the administration of justice as con-
templated by the plain language of MCL 777.49(c), and
the trial court did not abuse its discretion by assessing
10 points for OV 19.3

We also reject defendant’s attendant argument that
he was denied effective assistance of counsel when his
trial counsel agreed that the trial court had properly

3 We recognize that our Supreme Court has explained that, as a general
matter, offense variables should not be scored on the basis of acts
occurring after the completion of a crime unless the applicable offense
variable statute otherwise provides. People v McGraw, 484 Mich 120, 122,
135; 771 NW2d 655 (2009). However, our Supreme Court’s directive in
Barbee, being more specific and applicable, is controlling. See Crane v
Reeder, 22 Mich 322, 334 (1871); Darmstaetter v Moloney, 45 Mich 621,
624; 8 NW 574 (1881); Wayne Co Prosecutor v Wayne Circuit Judge, 154
Mich App 216, 221; 397 NW2d 274 (1986).



2010] PEOPLE V ERICKSEN 205

scored the OVs. Again, failing to advance a meritless
argument or raise a futile objection does not constitute
ineffective assistance of counsel. Snider, 239 Mich App
at 425. Defendant is not entitled to resentencing.

\%

Defendant next argues that the trial court erred by
refusing to strike certain information from the PSIR.
Defendant first takes issue with a statement contained
in the PSIR that he “has a history of offenses similar to
the current conviction.” Defendant asserts that because
this instance is the first in which he was charged with
assault with intent to murder, the other conduct listed
in the PSIR was insufficient to qualify as similar to the
conduct that resulted in the current conviction. The
term “similar” is defined by the Random House Web-
ster’s College Dictionary (1997) as “having a likeness or
resemblance, [especially] in a general wayl[.]” The defi-
nition does not require that each occurrence be identi-
cal to the others or that each circumstance could be
charged under the same criminal statute.

The “Criminal Justice” section of defendant’s PSIR
reveals that in 1997 defendant was involved in a stab-
bing outside a bar and that he was involved in another
incident involving a knife in 1998, when he threatened
two witnesses to the 1997 incident. The final charge in
both of these incidents was assault with intent to
commit great bodily harm less than murder, which is a
necessarily included lesser offense of assault with in-
tent to murder. Brown, 267 Mich App at 150-151
(observing that “the elements of assault with intent to
do great bodily harm less than murder are completely
subsumed in the offense of assault with intent to
commit murder”). Further, the PSIR contained a refer-
ence to another, uncharged incident that occurred in
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1997 in which defendant stabbed an acquaintance at a
rest stop in Genesee County.

Finally, defendant asserts that the trial court should
not have considered information related to his prior
offenses when the information had not been proved
beyond a reasonable doubt before a jury. To the extent
that this argument rings of Blakely, it fails, as we
discussed earlier in part III. In any event, it is well
established that a PSIR may include information that
would not be admissible at trial, including information
about prior convictions as well as other criminal activity
allegedly committed by the defendant. People v Flem-
ing, 428 Mich 408, 418; 410 NW2d 266 (1987).

We note that defendant is entitled to 282 days’ jail
credit for time served in jail before sentencing. See MCL
769.11b. Jail credit was not included in the judgment of
sentence.

VI

In sum, defendant’s claims that there was insuffi-
cient evidence to support his conviction, that he was
denied a fair trial because of prosecutorial misconduct,
that his sentences are invalid and that he is entitled to
resentencing, that he was denied effective assistance of
counsel at trial, that the trial court denied him a fair
trial, and that the trial court improperly considered
inaccurate information in his PSIR all fail, and we
affirm defendant’s conviction and life sentence.

Defendant’s conviction and life sentence are af-
firmed. We remand this case to the trial court for
ministerial correction of the judgment of sentence to
include 282 days’ jail credit. We do not retain jurisdic-
tion.
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PEOPLE v MILLER

Docket No. 294566. Submitted April 13, 2010, at Detroit. Decided April
15, 2010, at 9:05 a.m.
Marvin Miller was charged in the St. Clair Circuit Court with larceny
from a motor vehicle, MCL 750.356a(1), and larceny of property with
a value of less than $200, MCL 750.356(1) and (5), both in connection
with property that he allegedly stole from a truck. Defendant moved
to quash the information related to the charge of larceny from a
motor vehicle, arguing that MCL 750.356a(1) did not apply to the cell
phone that he allegedly removed because such phones are not
permanently attached to the vehicle. The court, James P. Adair, J.,
granted the motion. The Court of appeals granted the prosecution
leave to appeal.

The Court of Appeals held:

MCL 750.356a(1) provides that a person who steals or unlaw-
fully takes or removes a “wheel, tire, air bag, catalytic converter,
radio, stereo, clock, telephone, computer, or other electronic device
in or on any motor vehicle, house trailer, trailer, or semitrailer” is
guilty of a felony. Nothing in the language of the statute indicates
a legislative intent to limit the statute’s application to items that
are permanently attached to the vehicle. The statute applies to
enumerated items that are not generally attached to but are
merely included within the space of the vehicle.

Reversed.

LARCENY — LARCENY FROM A VEHICLE — ITEMS NOT ATTACHED TO A MOTOR
VEHICLE.

A person who steals or unlawfully removes or takes a wheel, tire, air
bag, catalytic converter, radio, stereo, clock, telephone, computer,
or other electronic device in or on a motor vehicle, house trailer,
trailer, or semitrailer is guilty of a felony under MCL 750.356a(1);
the statute applies to enumerated items that are not attached to
but are merely included within the space of the vehicle.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, Michael D. Wendling, Prosecuting At-
torney, and Timothy K. Morris, Assistant Prosecuting
Attorney, for the people.
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Boucher and Kanan PLLC (by Michael G. Boucher)
for defendant.

Before: M. J. KELLY, PdJ., and TALBOT and WILDER, Jd.

PER CURIAM. In this interlocutory appeal, the prosecu-
tion appeals by leave granted an order granting defen-
dant’s motion to quash a charge of larceny from a motor
vehicle, MCL 750.356a(1). We reverse.

I

On June 24, 2009, William Buchheister drove his
truck to a softball field in St. Clair County, parked it in
a lot about 50 feet away from the field, and left it
unlocked. At approximately 9:30 p.m., Buchheister was
watching a softball game, and a friend alerted him that
someone was in his truck. Buchheister alleged that he
saw defendant get out of the truck and flee, so Buchhe-
ister and his friends pursued. Buchheister further al-
leged that his friends apprehended defendant about 15
minutes later. Buchheister’s cellular telephone, keys,
and wallet had been removed from his truck. His
cellular telephone and keys were found on a street
corner, and his wallet was found in a factory near the
area where defendant allegedly ran.

Defendant was charged with larceny from a motor
vehicle under MCL 750.356a(1), on the basis of the
allegation that he took Buchheister’s cellular tele-
phone, and also with larceny of less than $200, MCL
750.356(1) and (5). Defendant moved to quash the
charge of larceny from a motor vehicle, arguing that
MCL 750.356a(1) does not apply to cellular telephones
because they are not permanently attached to the
vehicle and would not reduce the value of the vehicle if
taken. In granting defendant’s motion, the trial court
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concluded that cellular telephones do not fall within the
parameters of the statute. After the prosecution unsuc-
cessfully sought reconsideration from the trial court,
this Court granted leave to appeal. People v Miller,
unpublished order of the Court of Appeals, entered
November 17, 2009 (Docket No. 294566).

II

On appeal, the prosecution argues that the trial court
improperly interpreted MCL 750.356a(1) as being lim-
ited to the larceny of electronic devices that are perma-
nently attached to the vehicle. We agree. This Court
reviews a trial court’s decision on a motion to quash the
information for an abuse of discretion. See People v
Stone, 463 Mich 558, 561; 621 NW2d 702 (2001). To the
extent that a lower court’s decision on a motion to
quash the information is based on an interpretation of
the law, appellate review of the interpretation is de
novo. Id.

The primary goal of judicial interpretation of stat-
utes is to ascertain and give effect to the intent of the
Legislature. People v Droog, 282 Mich App 68, 70; 761
NW2d 822 (2009). To determine the intent of the
Legislature, this Court must first examine the language
of the statute. Bush v Shabahang, 484 Mich 156,
166-167; 772 NW2d 272 (2009). The language must be
read and understood in its grammatical context and in
relation to the statute as a whole. United States Fidelity
& Guaranty Co v Mich Catastrophic Claims Ass’n (On
Rehearing), 484 Mich 1, 13; 795 NW2d 101 (2009);
Bush, 484 Mich at 167. “ ‘[T]his Court must enforce
clear and unambiguous statutory provisions as writ-
ten.” ‘If the language of [a] statute is unambiguous, the
Legislature must have intended the meaning clearly
expressed, and the statute must be enforced as writ-
ten.” ” United
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States Fidelity, 484 Mich at 12-13 (citations omitted).
Nothing will be read into a clear and unambiguous
statute that is not within the manifest intent of the
Legislature as derived from the language of the statute
itself. Bay Co Prosecutor v Nugent, 276 Mich App 183,
189; 740 NW2d 678 (2007). If a statute is ambiguous,
judicial construction is appropriate. People v Warren,
462 Mich 415, 427; 615 NW2d 691 (2000). “A provision
is not ambiguous just because ‘reasonable minds can
differ regarding’ the meaning of the provision.” People v
Gardner, 482 Mich 41, 50 n 12; 753 NW2d 78 (2008),
quoting Lansing Mayor v Pub Serv Comm, 470 Mich
154, 165; 680 NW2d 840 (2004). On the contrary, a
statutory provision is ambiguous only if it irreconcilably
conflicts with another statutory provision or it is
equally susceptible to more than one meaning. Gard-
ner, 482 Mich at 50 n 12.

MCL 750.356a(1) provides, in relevant part:

A person who commits larceny by stealing or unlawfully
removing or taking any wheel, tire, air bag, catalytic
converter, radio, stereo, clock, telephone, computer, or
other electronic device in or on any motor vehicle, house
trailer, trailer, or semitrailer is guilty of a felony punishable
by imprisonment for not more than 5 years or a fine of not
more than $10,000.00, or both.

The language of MCL 750.356a(1) is clear and unam-
biguous. It criminalizes stealing, unlawfully removing,
or taking a specific and limited list of items of property
(wheels, tires, air bags, catalytic converters, radios,
stereos, clocks, telephones, computers, or other elec-
tronic devices) from a specific and limited list of vehicles
(motor vehicles, house trailers, trailers, or semitrail-
ers). The broad term “telephone” that the Legislature
adopted, which is defined as “an apparatus, system, or
process, for transmission of sound or speech to a distant
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point, [especially| by an electric device,” Random House
Webster’s College Dictionary (2000), includes the cellu-
lar or “mobile” telephone that defendant allegedly took
from Buchheister’s truck.

Nothing in the language of MCL 750.356a(1) ex-
presses the legislative intent to limit the statute’s
application to items that are permanently attached to
the vehicle. See Nugent, 276 Mich App at 189. Rather,
the property listed in MCL 750.356a(1) includes items
“in or on” the vehicles listed. “In” is “used to indicate
inclusion within space, a place, or limits,” whereas “on”
means “so as to be attached to or unified with....”
Random House Webster’s College Dictionary (2000).
The fact that wheels, tires, air bags, and catalytic
converters are generally on or attached to a vehicle does
not by itself prevent the application of MCL 750.356a(1)
to other enumerated items that are not generally at-
tached to but are merely included within the space of
the vehicle.

Contrary to defendant’s argument, the application of
subsection (1) of MCL 750.356a to all enumerated items
“in or on” the listed vehicles does not result in a scheme
of punishment in subsection (1) that irreconcilably
conflicts with the statute as a whole. See Gardner, 482
Mich at 50 n 12. A person who violates subsection (1) is
guilty of a felony with a specific punishment, regardless
of the value of the property stolen, unlawfully removed,
or taken. In contrast, a person who violates subsection
(2) of the statute is guilty of a misdemeanor or felony,
with a range of possible punishments, depending on the
value of the stolen or unlawfully removed property and
the person’s prior convictions. MCL 750.356a(2). “[T]he
ultimate authority to provide for penalties for criminal
offenses is constitutionally vested in the Legislature.”
People v Hegwood, 465 Mich 432, 436; 636 NW2d 127
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(2001). As the Supreme Court explained in People v
Milbourn, 435 Mich 630, 635; 461 NW2d 1 (1990), the
distinctions between “sentence ranges for different
offenses across the spectrum of criminal behavior”
reflect the Legislature’s “value judgments concerning
the relative seriousness and severity of individual crimi-
nal offenses.” It is reasonable to conclude from the
distinctions in subsections (1) and (2) that the Legisla-
ture intended to penalize the stealing, unlawful re-
moval, or taking of specific items commonly associated
with vehicles in subsection (1) differently than the
stealing or unlawful removal of other unspecified prop-
erty in subsection (2).

Reversed.
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PEOPLE v RAILER

Docket No. 291817. Submitted April 13, 2010, at Lansing. Decided April
20, 2010, at 9:00 a.m.

Jeremy E. Railer was convicted of unlawful imprisonment, MCL
750.349b, among other crimes, by a jury in the Ingham Circuit
Court, Rosemarie E. Aquilina, J. Defendant appealed only his
unlawful-imprisonment conviction, which arose from an incident
in which he dragged the woman he was dating across a parking lot,
forced her into her car, and drove her to a location he forbade her
to disclose.

The Court of Appeals held:

1. Evidence that defendant had forced the victim into her car,
struck and choked her when she protested his actions, and
forbidden her to reveal her location to her sister when she called
the victim’s cell phone was sufficient to support his conviction for
unlawful imprisonment.

2. The trial court did not abuse its discretion by allowing two of
defendant’s former girlfriends to testify that he had physically abused
them. MCL 768.27b(1) allows the admission of evidence of other acts
of domestic violence to show a defendant’s character or propensity to
commit the same act if it is not otherwise excluded under MRE 403
and the other requirements of MCL 768.27b are met.

Affirmed.

EVIDENCE — OTHER ACTS OF DOMESTIC VIOLENCE.

Evidence of other acts of domestic violence that occurred within 10
years of the charged offense is admissible for any purpose for
which it is relevant, including to show a defendant’s character or
propensity to commit the same act, if it is not otherwise excluded
under MRE 403 (MCL 768.27b).

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, Stuart J. Dunnings, 111, Prosecuting
Attorney, Guy L. Sweet, Appellate Division Chief, and
John J. Murray, Assistant Prosecuting Attorney, for the
people.
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Lawrence J. Bunting for defendant.
Before: SAAD, PdJ., and HOEKSTRA and MURRAY, Jd.

MURRAY, J. Defendant appeals as of right his jury trial
conviction of unlawful imprisonment, MCL 750.349b,
for which he was sentenced as a third-offense habitual
offender, MCL 769.11, to 129 months to 30 years’
imprisonment.! We affirm.

I. BACKGROUND

This is a case about control. It arises out of defen-
dant’s romantic relationship with Amy Nichols. These
individuals, having dated sporadically in their youth,
resumed their amorous affair and began cohabitating in
November 2007. Defendant was jobless, without a car,
and completely reliant on Nichols for his transporta-
tion. In Nichols’s words, defendant “did what he
wanted to do,” and while defendant left her ignorant
about his activities, “[her] business was his business.”

The relationship had a long history of dysfunction.
For example, on one occasion in April 2008, Nichols was
arrested—while in her car with her children—when a
police officer discovered marijuana under her seat.
Nichols testified that although the marijuana was de-
fendant’s, she decided to take the blame because she
still loved defendant, who had nonetheless threatened
that if Nichols faced subsequent criminal charges, he
would deny his ownership of the drugs and inculpate
Nichols.

! Defendant was also convicted of possession of marijuana, MCL
333.7403(2)(d), and assault and battery, MCL 750.81 (the lesser included
offense of his original charge of assault with intent to do great bodily
harm less than murder, MCL 750.84), but appeals neither of these
convictions.
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Nichols had little contact with defendant following
her arrest until June 16, 2008. On that date, defendant
approached Nichols, who was in her car. Upon Nichols’s
attempt to leave, defendant reached through the open
car window, grabbed Nichols by the throat, and threat-
ened to kill her. Defendant called Nichols later that
night, this time threatening to “slit [her] throat.” The
next night, June 17, 2008, Nichols was driving to her
aunt’s house when defendant called her phone and told
her to stop the car and back up, whereupon defendant
got into the car and began driving. With Nichols unsure
of their destination, defendant took Nichols’s cellular
phone after her sister called. Minutes later, defendant
and Nichols arrived at the apartment complex of defen-
dant’s friend, but defendant refused to return Nichols’s
phone or keys and instead twisted her wrist and told
her that she was going to spend time with him. The two
went into the apartment, but returned a short time
later when defendant needed to retrieve an item from
the car. Seizing the opportunity, Nichols ran into the
apartment ahead of defendant, borrowed the cellular
phone of an unknown man inside, and informed her
sister of her whereabouts. Defendant subsequently lo-
cated Nichols and took her outside, at which point
Nichols sat down in the middle of the parking lot hoping
to buy time until the police arrived.

At that, defendant dragged Nichols by her hair across
the parking lot and into the car. Defendant then drove
Nichols to another parking lot, where he punched her in
the mouth and choked her until she lost consciousness
because Nichols “wouldn’t shut [her] smart mouth.”
When Nichols resumed consciousness, defendant drove
to a store. Nichols, however, refused to accompany
defendant into the store because she had “wet [her]
pants.” During this time, Nichols’s sister had been
calling repeatedly. On the fourth call, defendant held
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the phone to Nichols’s ear and instructed her not to
reveal their location and threatened to hang up the
phone if Nichols did not comply because, as Nichols
testified, defendant had told her that “nobody was
going to get in the way of him spending time with
[Nichols].” Scared of defendant, Nichols complied.

After the call, Nichols reassured defendant that she
loved him and convinced him to go into the store by
himself, since her pants were wet, to buy her new pants.
Once defendant went into the store with Nichols’s
phone, Nichols enlisted the aid of a man in the parking
lot to lead her safely into the store. Inside, the store
manager assisted Nichols in reporting the incident to
police and her family. Police arrived, and after a brief
chase inside the store, defendant was arrested as he was
attempting to hide an item on a store shelf. A canine
officer later discovered marijuana on a shelf next to the
area where defendant was arrested. After a jury trial,
defendant was convicted of unlawful imprisonment,
possession of marijuana, and assault and battery. The
instant appeal ensued.

II. ANALYSIS

A. SUFFICIENCY OF THE EVIDENCE

Defendant first argues that insufficient evidence
existed to support his conviction of unlawful imprison-
ment. Due process requires that, to sustain a convic-
tion, the evidence must show guilt beyond a reasonable
doubt. People v Johnson, 460 Mich 720, 723; 597 NW2d
73 (1999). In determining the sufficiency of the evi-
dence, this Court reviews the evidence in the light most
favorable to the prosecution. People v Tombs, 472 Mich
446, 459; 697 NW2d 494 (2005). We do not consider
whether any evidence existed that could support a
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conviction; rather, we must determine whether a ratio-
nal trier of fact could find that the evidence proved the
essential elements of the crime beyond a reasonable
doubt. People v Wolfe, 440 Mich 508, 513-514; 489
NW2d 748 (1992), citing People v Hampton, 407 Mich
354, 366; 285 NW2d 284 (1979) (opinion by COLEMAN,
C.d.). “[Clircumstantial evidence and reasonable infer-
ences arising from th[e] evidence can constitute satis-
factory proof of the elements of a crime.” People v Lee,
243 Mich App 163, 167-168; 622 NW2d 71 (2000).

As noted, defendant was convicted of unlawful im-
prisonment under MCL 750.349b, which provides as
follows:

(1) A person commits the crime of unlawful imprison-
ment if he or she knowingly restrains another person
under any of the following circumstances:

(a) The person is restrained by means of a weapon or
dangerous instrument.

(b) The restrained person was secretly confined.
(c) The person was restrained to facilitate the commis-

sion of another felony or to facilitate flight after commis-
sion of another felony.

Thus, to be guilty of unlawful imprisonment under
MCL 750.349b(1)(b), (1) a defendant must knowingly
restrain a person, and (2) the restrained person must be
“secretly confined.” “ ‘Restrain’ means to forcibly re-
strict a person’s movements or to forcibly confine the
person so as to interfere with that person’s liberty
without that person’s consent or without lawful author-
ity.” MCL 750.349b(3)(a). To “secretly confine” means
either “[t]o keep the confinement of the restrained
person a secret” or “[tlo keep the location of the
restrained person a secret.” MCL 750.349b(3)(b)() and
(7).
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Ample evidence was presented to support this con-
viction. First, it is clear that Nichols was forcibly
confined against her will when defendant dragged her
by her hair across the parking lot to force her into the
car. Twice after leaving the apartment—once at the
store and once before arriving—the car was parked.
However, Nichols dared not leave while in defendant’s
presence given that, before arriving at the store, defen-
dant had struck her face and choked her until she lost
consciousness when she voiced her displeasure with the
situation. Once at the store, defendant—who was in
possession of Nichols’s phone and answered the fourth
call of Nichols’s sister—precluded Nichols from commu-
nicating freely with her family and took the car keys
and Nichols’s phone when he went into the store. These
same acts provided sufficient evidence that defendant
knowingly committed this misconduct, so a jury could
have reasonably inferred that defendant knowingly
restrained Nichols. Furthermore, the phone call from
Nichols’s sister revealed that defendant intended to
keep both the actual confinement and location of the
confinement a secret. Indeed, frightened of defendant,
Nichols complied with defendant’s demand that she not
reveal their location. See People v Jaffray, 445 Mich
287, 309; 519 NW2d 108 (1994) (“[T]he essence of
‘secret confinement’ . . . is deprivation of the assistance
of others by virtue of the victim’s inability to commu-
nicate his predicament.”).

Defendant counters that his conviction is unsustain-
able where (1) he left Nichols alone in the car before she
freely walked into the store and reported defendant to
police and (2) Nichols’s credibility was suspect given
her letters to defendant before trial in which she
admitted she was lying. Neither argument has merit.
First, MCL 750.349b(3)(a) expressly provides that
“[t]he restraint does not have to exist for any particular
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length of time....” The period from when defendant
dragged Nichols into the car until he left Nichols to go
inside the store was sufficient to sustain defendant’s
conviction under the statute. Second, issues of witness
credibility are matters for the jury and not this Court.
People v Fletcher, 260 Mich App 531, 561; 679 NW2d
127 (2004). Hence, defendant’s arguments on both
scores do not alter our conclusion that this conviction
must stand.

B. OTHER ACTS OF DOMESTIC VIOLENCE

Defendant’s final argument is that MRE 404(b) pre-
cluded the admission of the testimony of two former
girlfriends who revealed his prior threats and acts of
violence against them. A trial court’s evidentiary ruling
is reviewed for abuse of discretion. People v Starr, 457
Mich 490, 494; 577 NW2d 673 (1998). However, prelimi-
nary questions of law pertaining to this issue are
reviewed de novo. People v Katt, 468 Mich 272, 278; 662
NWwW2d 12 (2003).2

Evidence is generally admissible if it is relevant and
its probative value is not substantially outweighed by
the danger of unfair prejudice. MRE 402; MRE 403;
People v Taylor, 252 Mich App 519, 521; 652 NW2d 526
(2002). Under MRE 404(b), the prosecution may not
present evidence of a defendant’s other crimes, wrongs,
or acts in order to show a defendant’s propensity to
commit a crime. People v Magyar, 250 Mich App 408,
413-414; 648 NW2d 215 (2002). Notwithstanding this
prohibition, however, in cases of domestic violence,
MCL 768.27b permits evidence of prior domestic vio-
lence in order to show a defendant’s character or

2 Contrary to the prosecution’s claim, this issue is preserved because
defendant challenged the admission of this evidence at trial and in his
pretrial motion.
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propensity to commit the same act. People v Schuliz,
278 Mich App 776, 778; 754 NW2d 925 (2008). That
statute provides in relevant part:

Except as provided in [MCL 768.27b(4)], in a criminal
action in which the defendant is accused of an offense
involving domestic violence, evidence of the defendant’s
commission of other acts of domestic violence is admissible
for any purpose for which it is relevant, if it is not
otherwise excluded under Michigan rule of evidence 403.
[MCL 768.27b(1).]

Here, defendant was accused of assault with intent to
commit great bodily harm less than murder. Such
conduct constitutes “domestic violence,” which is de-
fined to include occurrences causing physical or mental
harm to a family or household member or placing a
family or household member in fear of harm.? MCL
768.27b(5)(a)(i) and (i7). At trial, the prosecution called
defendant’s former girlfriends from four and five years
earlier. Both testified about defendant’s physical abuse
and threats to kill them. One testified that defendant
forced her into his van and drove off with her against
her will, and the other explained that defendant would
grab and yell at her to listen to him. Such behavior
clearly meets the definition of “domestic violence”
under the statute, occurred within 10 years of the
charged offense as required by MCL 768.27b(4), and
would be highly relevant to show defendant’s tendency
to assault Nichols as charged. Furthermore, MRE 403
did not preclude admission of this evidence where the
testimony of the former girlfriends was brief and not
nearly as graphic or violent as defendant’s transgres-
sions recounted in Nichols’s testimony. While this evi-
dence was certainly damaging and prejudicial—as is

3 A “family or household member” includes individuals with whom a
defendant had a dating relationship. MCL 768.27b(5)(b)(iv).
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most evidence presented against a criminal
defendant—it was by no means inflammatory, nor did it
interfere with the jury’s ability to logically weigh the
evidence. People v Mills, 450 Mich 61, 75-76; 537 NW2d
909 (1995). Its admission was, therefore, proper.

Affirmed.
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NORDLUND & ASSOCIATES, INC v VILLAGE OF HESPERIA

Docket No. 289304. Submitted April 15, 2010, at Grand Rapids. Decided
April 20, 2010, at 9:05 a.m.

Nordlund & Associates, Inc., brought an action in the Oceana Circuit
Court against the village of Hesperia and the Newaygo County
Drain Commissioner, alleging breach of contract in connection
with two construction projects on which plaintiff had worked but
had not been fully paid. Defendants counterclaimed that plaintiff
was also liable for breach of contract because the contractor for
which plaintiff worked had installed a water main before the
necessary permits had been approved, causing the village to incur
fines. The court, Terrence R. Thomas, J., entered a stipulation and
order for arbitration pursuant to MCL 600.5001 et seq. The
arbitrator awarded defendants approximately $4,400, which the
court affirmed. Plaintiff appealed.

The Court of Appeals held:

1. The arbitrator did not exceed his powers under MCR
3.602(J)(2)(c) by deciding whether defendants were entitled to the
damages they had sought in their counterclaim, despite the fact
that this issue was not included in the parties’ arbitration sum-
maries, because the parties’ arbitration agreement specifically
provided that all issues raised in the pleadings must be submitted
to arbitration.

2. The trial court properly refused to modify the arbitration
award under MCR 3.602(K)(2)(a) because plaintiff’s allegations of
error related to the arbitrator’s interpretation of the underlying
contract, not to an evident mathematical miscalculation or mis-
taken description.

Affirmed.

ARBITRATION — STATUTORY ARBITRATION — MODIFICATION OF STATUTORY ARBI-
TRATION AWARDS.

The court rule allowing judicial modification of statutory arbitration
awards on the basis of an evident miscalculation of figures or an
evident mistake in a description does not extend to allegations that
the arbitrator misconstrued the underlying contract (MCR
3.602[K][2][a]).
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Reisinger Law Firm, PLLC (by Ralph M. Reisinger),
for Nordlund & Associates, Inc.

Williams, Hughes & Cook, PLLC (by Douglas M.
Hughes and Eric C. Grimm), for the village of Hesperia.

Before: OWENS, PdJ., and SAWYER and O’CONNELL, Jd.

PER CURIAM. Plaintiff, Nordlund & Associates, Inc.,
appeals as of right the circuit court’s order confirming
an arbitration award and denying plaintiff’s motion to
vacate or modify the arbitration award. We affirm.

I. FACTS

On January 7, 2005, plaintiff filed a breach of con-
tract action against the village of Hesperia.! Defendant
filed a counterclaim alleging breach of contract and
demanding indemnification.

On January 22, 2007, the circuit court entered a
stipulation and order for arbitration pursuant to MCL
600.5001 et seq. The order provided that the parties
would submit “all issues in this action which are subject
to the jurisdiction of this court” to binding arbitration.
Pursuant to the circuit court’s order, the parties ex-
ecuted an arbitration agreement, which stated that
“[a]ll theories/defenses and affirmative defenses raised
in the pleadings of the parties during the course of these
proceedings and associated damages, offsets, and failure
to mitigate claims” would be submitted for arbitration.

Before this dispute, plaintiff acted as defendant’s
engineer for roughly 22 years. Two projects are relevant
to this appeal: (1) the Sunset Boulevard/Family Dollar

! Because the village of Hesperia is the only defendant with an interest
in this appeal, for purposes of this opinion the singular “defendant” will
refer to it exclusively.
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water main project and (2) improvements to the sewer
system and wastewater treatment plant, known as “the
SRF project” for its connection to the State Revolving
Fund.

A. SUNSET BOULEVARD/FAMILY DOLLAR PROJECT

Innovative Construction hired plaintiff to do work in
relation to the opening of a Family Dollar store near
Sunset Boulevard. In furtherance of this project, plain-
tiff filed an application on behalf of defendant, seeking
authorization to extend a water main along Sunset
Boulevard. Plaintiff billed defendant $600 for this work,
but never received payment.

Plaintiff also prepared additional permit applications
and gave them to defendant to submit to the proper
authorities. These permits, which were subsequently
denied, required approval by the Michigan Department
of Environmental Quality (MDEQ) before the water
main could be installed. However, Innovative Construc-
tion installed the water main before any permits were
approved. As a result, the MDEQ fined defendant
$12,140. Defendant sought reimbursement from plain-
tiff for that amount, charging that plaintiff was respon-
sible for the premature installation.

B. SRF PROJECT

On November 10, 2003, by written contract, defen-
dant hired plaintiff to perform professional services. On
August 5, 2004, defendant terminated the contract. The
contract provided that it could be terminated without
cause and that, upon termination, “[a]n equitable ad-
justment shall be made in the contract price.” Defen-
dant argued that because only 65 percent of plaintiff’s
work was salvageable by the engineering firm that
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replaced plaintiff, the “equitable adjustment” should
equal that percentage of the fees plaintiff earned,
reduced by any payment already made. Defendant
claimed that it had paid plaintiff $10,000. Plaintiff
disagreed, claiming that it should be paid the full
amount of $39,677.18. Plaintiff also disputed the
$10,000 reduction, on the ground that defendant’s
$10,000 payment was for work performed on another,
unrelated job, the Division Street Bridge project.

The parties submitted to the arbitrator an “arbitra-
tion summary,” in which they fully briefed the issues to
be decided. Following a hearing, the arbitrator issued
an opinion setting forth the following findings: (1)
plaintiff was entitled to $14,787.29 for the use of its
plans and specifications on the SRF project, (2) defen-
dant was entitled to $19,787.42 in compensation for
plaintiff’s breach of the SRF project contract (that
amount being the difference between plaintiff’s con-
tract price and what defendant ultimately paid another
party to complete the contract), (3) defendant failed to
prove that it had paid plaintiff $10,000 on the SRF
project, (4) defendant was not entitled to recover any
damages attributable to the Sunset Boulevard/Family
Dollar project, and (5) plaintiff was entitled to payment
of its overdue $600 invoice relating to the Sunset
Boulevard/Family Dollar project. After calculating all
offsets, the arbitrator awarded defendant a total of
approximately $4,400.

Plaintiff moved to vacate or modify the arbitration
award, arguing that the arbitrator had “miscalculated”
the award of damages, MCR 3.602(K)(2)(a), and ex-
ceeded his powers by deciding an issue that had not
been submitted to arbitration, MCR 3.602(J)(2)(c). Spe-
cifically, plaintiff argued that the breach of contract
claim, which the arbitrator found entitled defendant to
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$19,787.42 in compensation, was never brought or
argued at arbitration, and that the arbitrator’s decision
thus reached “beyond the boundaries of the submis-
sion” and should be vacated.

In response, defendant argued that there was no
mathematical “miscalculation” as envisioned by MCR
3.602(K)(2)(a) and that the arbitrator did not exceed his
powers because no express limit was placed on those
powers under the arbitration agreement. The motion
was heard on November 10, 2008, and the circuit court
ruled from the bench as follows:

I thought the arbitrator was quite thorough relative to
the matter and the Court would not intervene and set
aside. I agree that none of the statutory bases were clearly
struck which would cause this Court to... intervene
relative to the settlement and the Order and the findings of
the arbitrator.

For that reason, I deny your Motion.

The circuit court thereafter issued a written order
confirming the arbitration award and denying plain-
tiff’s motion.

II. ANALYSIS

Plaintiff argues that the trial court erred by confirming
the arbitration award because the arbitrator both ex-
ceeded his powers when he rendered a decision on an issue
that had not been submitted to arbitration and “miscal-
culated” the award of damages. We disagree. A trial
court’s decision to enforce, vacate, or modify an arbitra-
tion award is reviewed de novo. Saveski v Tiseo Archi-
tects, Inc, 261 Mich App 553, 554; 682 NW2d 542 (2004).

If an agreement to arbitrate provides that judgment
may be entered on the arbitration award, then it is
considered a statutory arbitration. Gordon Sel-Way, Inc
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v Spence Bros, Inc, 438 Mich 488, 495; 475 NW2d 704
(1991). Here, the parties’ arbitration agreement stated
that a party could move to enforce the award and that
the circuit court could enforce the arbitration award.
Therefore, the agreement is for statutory arbitration.

MCR 3.602 governs judicial review and enforcement
of statutory arbitration agreements. MCR 3.602(A).
MCR 3.602(K) sets forth the reasons for which a trial
court may correct or modify an arbitration award:

(2) On motion of a party filed within 91 days after the
date of the award, the court shall modify or correct the
award if:

(a) there is an evident miscalculation of figures or an
evident mistake in the description of a person, a thing, or
property referred to in the award;

(b) the arbitrator has awarded on a matter not submit-
ted to the arbitrator, and the award may be corrected
without affecting the merits of the decision on the issues
submitted; or

(c) the award is imperfect in a matter of form, not
affecting the merits of the controversy.

In addition, a trial court must vacate an arbitration
award if a party has filed a motion requesting it and one
of the following has occurred:

(a) the award was procured by corruption, fraud, or
other undue means;

(b) there was evident partiality by an arbitrator ap-
pointed as a neutral, corruption of an arbitrator, or mis-
conduct prejudicing a party’s rights;

(c) the arbitrator exceeded his or her powers; or

(d) the arbitrator refused to postpone the hearing on a
showing of sufficient cause, refused to hear evidence ma-
terial to the controversy, or otherwise conducted the hear-
ing to prejudice substantially a party’s rights. [MCR
3.602(J)(2).]
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Plaintiff first argues that the arbitrator exceeded his
powers, MCR 3.602(J)(2)(c), when he rendered a deci-
sion on an issue that had not been submitted to
arbitration. Specifically, plaintiff claims the arbitrator
exceeded his powers in ruling that defendant was
entitled to $19,787.42 in damages for plaintiff’s breach
of the contract for the SRF project.

The scope of an arbitrator’s remedial authority is
“limited to the contractual agreement of the parties.”
Ehresman v Bultynck & Co, PC, 203 Mich App 350, 355;
511 NW2d 724 (1994). Thus, “[a]rbitrators exceed their
power when they ‘act beyond the material terms of the
contract from which they primarily draw their author-
ity, or in contravention of controlling principles of
law.” 7 Saveski, 261 Mich App at 554, quoting DAIIE v
Gavin, 416 Mich 407, 434; 331 NW2d 418 (1982).

In this case, the parties’ arbitration agreement pro-
vided that “[a]ll theories/defenses and affirmative de-
fenses raised in the pleadings of the parties during the
course of these proceedings and associated damages,
offsets, and failure to mitigate claims” shall be submit-
ted for arbitration. Defendant’s amended counterclaim
included the following allegations:

1. That a contract for professional services was signed
between the parties to this action.

2. That Paragraph XV, entitled “Professional Stan-
dards,” required Nordlund to perform contractual services
at a competency level maintained by other participating
professional engineers.

3. That Nordlund breached this contract in that
contractual services were delivered at less than the
competency level maintained by other professional engi-
neers, as neither the design plan, nor the project plan
were adequate, both of which had to be redone by other
engineers.
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4. That as a proximate result of the breach by Nord-
lund, the Village has been damaged in that they were
forced to hire another engineer to complete the services
required by the contract.

5. That Nordlund is liable to the Village for damages for
their breach of the agreement.

It is clear from these allegations that defendant was
seeking damages for breach of the SRF project contract.
Thus, the arbitrator did not exceed his powers by
concluding that defendant was entitled to $19,787.42 in
compensation for plaintiff’s breach of the SRF project.
See Saveski, 261 Mich App at 554. The terms of the
agreement limited the scope of arbitration to those
issues raised in the pleadings, and defendant raised the
issue of damages for breach of the SRF project contract
in its pleadings. That this issue was not raised in the
parties’ subsequent arbitration summaries is irrelevant
to whether the arbitrator exceeded his powers when
rendering the award. Therefore, the arbitrator did not
exceed his powers as set forth in the arbitration agree-
ment, see Ehresman, 203 Mich App at 355; Saveski, 261
Mich App at 554, and the trial court therefore did not
err by confirming the arbitration award and denying
plaintiff’s motion to vacate or modify it.

Plaintiff’s final argument on appeal is that the arbi-
trator miscalculated the award of damages, asserting
that the calculation was faulty because the arbitrator
failed to grasp the clear and concise meaning of the
contract. Plaintiff contends that this Court must review
various valuations and contract interpretations made
by the arbitrator by characterizing them as a miscalcu-
lation of the award. We disagree.

MCR 3.602(K)(2)(a) states that a court must modify
an arbitration award if “there is an evident miscalcula-
tion of figures or an evident mistake in the description
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of a person, a thing, or property referred to in the
award.” This Court has repeatedly emphasized that it
must carefully evaluate claims of arbitrator error to
ensure that they are not being used as a ruse to induce
this Court to review the merits of the arbitrator’s
decision. Gordon Sel-Way, Inc, 438 Mich at 497; Wash-
ington v Washington, 283 Mich App 667, 675; 770
NW2d 908 (2009). MCR 3.602(K)(2)(a) allows for modi-
fication or correction of an award only when it is based
on a mathematical miscalculation, such as where an
arbitrator erred in adding a column of numbers, or an
evident mistake in a description. Because plaintiff’s
alleged error concerns the interpretation of the under-
lying contract, and not descriptions or mathematical
calculations, it cannot be said that there was an evident
mistake for purposes of MCR 3.602(K)(2)(a). Therefore,
the circuit court properly refused to modify the arbitra-
tion award on that basis.

Affirmed.
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PEOPLE v SCHAW

Docket No. 286410. Submitted November 12, 2009, at Lansing. Decided
April 20, 2010, at 9:10 a.m.

Thomas Schaw, Jr., was convicted by a jury in the Kent Circuit Court
of assault with intent to do great bodily harm less than murder,
MCL 750.84; torture, MCL 750.85; and unlawful imprisonment,
MCL 750.349b, after he choked and restrained his wife, held a
knife to her neck, attempted to drug her, and threatened to kill her.
At trial, the court, George S. Buth, J., denied defendant’s motion
for a mistrial based on the admission of audio recordings in which
defendant told the victim that he was a convicted felon and had
spent time in prison. Defendant appealed.

The Court of Appeals held:

1. The prosecution presented sufficient evidence to sustain
defendant’s torture conviction. The victim testified that defen-
dant’s violent acts caused her to hallucinate, lose control, and
experience flashbacks, which sufficed to establish that defendant
inflicted a mental injury that resulted in a substantial alteration of
mental functioning that was manifested in a visibly demonstrable
manner under MCL 750.85(2)(d). There was evidence from which
the jury could have concluded that these symptoms resulted from
the victim’s preexisting mental conditions, but the special suscep-
tibility of a victim to a particular injury does not constitute an
independent cause that exonerates the defendant from criminal
liability. It was the jury’s role to determine the extent to which
these symptoms were the result of defendant’s conduct rather
than the victim’s preexisting mental conditions.

2. The trial court did not abuse its discretion by denying
defendant’s motion for a mistrial. Defendant’s statements to the
victim that he was a convicted felon and had served time in prison
were relevant to show his consciousness of guilt under MRE
801(d)(2) because they were made in an effort to convince the
victim to alter her expected testimony at trial. There is no danger
that the jury gave these statements undue or preemptive weight in
light of the victim’s detailed testimony regarding the assault,
defendant’s consistent statements to a police officer, and defense
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counsel’s statement to the jury that defendant’s previous convic-
tion was of a different nature than the offenses for which he was
on trial.

Affirmed.

CRIMINAL LAW — TORTURE — SEVERE MENTAL PAIN OR SUFFERING — PREEXISTING
CONDITIONS.

A victim’s special susceptibility to the type of injury a defendant
caused does not constitute an independent cause that exonerates
the defendant from criminal liability for torture (MCL 750.85).

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, William A. Forsyth, Prosecuting At-
torney, and Timothy K. McMorrow, Chief Appellate
Attorney, for the people.

State Appellate Defender Office (by Peter Jon Van
Hoek) for defendant.

Before: METER, PdJ., MURPHY, C.J., and ZAHRA, dJ.

PER CURIAM. Defendant appeals as of right from his
convictions by a jury of assault with intent to do great
bodily harm less than murder, MCL 750.84; torture,
MCL 750.85; and wunlawful imprisonment, MCL
750.349b. The trial court sentenced him as a fourth-
offense habitual offender, MCL 769.12, to 5 to 10 years’
imprisonment for the assault conviction, 225 months’
to 30 years’ imprisonment for the torture conviction,
and 5 to 15 years’ imprisonment for the unlawful-
imprisonment conviction. We affirm.

Defendant’s convictions arose from an altercation he
had with his wife Cheryl Schaw at their apartment on
December 2, 2007. Defendant and Cheryl argued, and
defendant choked and restrained Cheryl, held a knife to
her neck, attempted to drug her, and threatened to kill
her.
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Defendant first argues that the prosecution pre-
sented insufficient evidence to sustain the torture con-
viction. We review this issue de novo. People v Lueth,
253 Mich App 670, 680; 660 NW2d 322 (2002). In
determining whether the prosecution presented suffi-
cient evidence to sustain a conviction, this Court must
construe the evidence in the light most favorable to the
prosecution and consider whether a rational trier of fact
could have determined that all the elements of the
crime were proven beyond a reasonable doubt. People v
Johnson, 460 Mich 720, 722-723; 597 NW2d 73 (1999).

MCL 750.85 provides, in relevant part:

(1) A person who, with the intent to cause cruel or
extreme physical or mental pain and suffering, inflicts
great bodily injury or severe mental pain or suffering upon
another person within his or her custody or physical
control commits torture and is guilty of a felony punishable
by imprisonment for life or any term of years.

(2) As used in this section:

(a) “Cruel” means brutal, inhuman, sadistic, or that
which torments.

(b) “Custody or physical control” means the forcible
restriction of a person’s movements or forcible confine-
ment of the person so as to interfere with that person’s
liberty, without that person’s consent or without lawful
authority.

(c) “Great bodily injury” means either of the following:

(z) Serious impairment of a body function as that term is
defined in section 58c of the Michigan vehicle code, . ..
MCL 257.58c.

(77) One or more of the following conditions: internal
injury, poisoning, serious burns or scalding, severe cuts, or
multiple puncture wounds.

(d) “Severe mental pain or suffering” means a mental
injury that results in a substantial alteration of mental
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functioning that is manifested in a visibly demonstrable
manner caused by or resulting from any of the following:

(z) The intentional infliction or threatened infliction of
great bodily injury.

(zi)) The administration or application, or threatened
administration or application, of mind-altering substances
or other procedures calculated to disrupt the senses or the
personality.

(i17) The threat of imminent death.

(iv) The threat that another person will imminently
be subjected to death, great bodily injury, or the admin-
istration or application of mind-altering substances or
other procedures calculated to disrupt the senses or
personality.

(3) Proof that a victim suffered pain is not an element of
the crime under this section.

Defendant did not cause great bodily injury to
Cheryl. Therefore, the question is whether he “in-
flict[ed] . . . severe mental pain or suffering” upon her.
MCL 750.85(1). To justify the conviction, defendant
must have caused “a mental injury that result[ed] in a
substantial alteration of mental functioning that [was]
manifested in a visibly demonstrable manner....”
MCL 750.85(2)(d).! Defendant argues that this defini-
tion of “severe mental pain or suffering” was not
satisfied at trial. Indeed, defendant specifically con-
tends in his appellate brief that there was insufficient
evidence “to permit a trier of fact to conclude that
[Cheryl] sustained a mental injury that substantially
altered her mental functioning in a visibly demon-
strable manner.” We disagree.

Significantly, Cheryl testified that she “started to
hallucinate after the incident because it put me in a

! Defendant does not dispute that the additional requirement from
MCL 750.85(2)(d)(@), (i), (Ziz), or (iv) was satisfied here.
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state that I could not control . . ..” (Emphasis added.)
She also stated that the incident “scarred her,” and
she replied “yes” when asked whether the incident
“affected [her] substantially.” She testified: “I’ve had
a flashback of body memories that was brought on by
the violence that happened that night, and I haven’t
had the best of a childhood or anything, and it just
brought a memory back and it was a serious one.”

It is true that Cheryl had mental issues before the
incident; she stated that she was manic-depressive
and schizoaffective and was off her medication at the
time of the attack. However, she stated that she had
“gotten to the point” where she could “think through
it” without her medication. As noted above, she
indicated that the attack “put [her] in a state that
[she] could not control,” and she went on to testify
that she went back on her medication after the
attack.

While there was evidence that the jury could have
credited to conclude that all of Cheryl’s mental issues
resulted solely from her preexisting conditions, there
was also evidence that the jury could have credited, and
evidently did credit, to conclude that defendant’s attack
caused some of her mental injuries. It is the jury’s role
to evaluate and weigh the evidence. People v McRunels,
237 Mich App 168, 181; 603 NW2d 95 (1999). That
Cheryl experienced hallucinations and had to resume
her medication after the attack was evidence of a
substantial altering of mental functioning and evidence
of a visibly demonstrable mental injury. As noted in
People v Alter, 255 Mich App 194, 204-205; 659 NW2d
667 (2003), when a defendant causes an injury, the
special susceptibility of a victim to a particular injury
does not constitute an independent cause of the injury
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such that a defendant is exonerated from criminal
liability. Reversal is unwarranted.?

Defendant next argues that the trial court should
have granted his motion for a mistrial. We review for an
abuse of discretion a trial court’s decision regarding a
motion for a mistrial. People v Nash, 244 Mich App 93,
96; 625 NW2d 87 (2000). This Court will find an abuse
of discretion if the trial court chose an outcome that is
outside the range of principled outcomes. People v
Babcock, 469 Mich 247, 269-270; 666 NW2d 231 (2003);
Shulick v Richards, 273 Mich App 320, 324; 729 NW2d
533 (2006). A trial court should grant a mistrial “only
for an irregularity that is prejudicial to the rights of the
defendant and impairs his ability to get a fair trial.”
People v Haywood, 209 Mich App 217, 228; 530 NW2d
497 (1995) (citations omitted).

This issue involves the recorded evidence of conver-
sations defendant had with Cheryl while he was in jail.
The prosecution introduced the audio recordings of one
meeting at the jail and four telephone calls to show that
defendant attempted to coerce Cheryl into changing her
testimony. On the recordings, defendant stated multiple
times that he was a convicted felon and had spent time
in prison. Defendant contends that the admission of
these statements warranted a mistrial.

Under MRE 402, relevant evidence is admissible
unless excluded by the state or federal constitution or
by a rule of evidence. MRE 401 defines relevant evi-
dence as evidence having “any tendency to make the
existence of any fact that is of consequence to the
determination of the action more probable or less

2 In a footnote in his appellate brief, defendant refers to certain jury
instructions provided by the trial court and suggests that they were
inadequate; however, he makes no reasoned appellate argument concern-
ing the instructions and fails to assert that they require reversal.
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probable than it would be without the evidence.” Evi-
dence that a defendant made efforts to influence an
adverse witness is relevant if it shows consciousness of
guilt. People v Mock, 108 Mich App 384, 389; 310 NW2d
390 (1981). Defendant’s statements that he was a
convicted felon and that he had previously served time
in prison were relevant in this case because they were
made in the context of his concerted efforts to convince
Cheryl to recant her earlier statements regarding his
conduct during the assault. The record makes clear that
defendant was using his status as a previous prisoner in
an attempt to convince Cheryl to lie during her antici-
pated testimony at the trial.? Defendant’s efforts to
influence Cheryl showed consciousness of guilt and
were admissible as admissions under MRE 801(d)(2).

Defendant contends that the statements were inad-
missible under MRE 403. MRE 403 provides that “evi-
dence may be excluded if its probative value is substan-
tially outweighed by the danger of unfair
prejudice . . . .” “In this context, prejudice means more
than simply damage to the opponent’s cause. A party’s
case is always damaged by evidence that the facts are
contrary to his contentions, but that cannot be grounds
for exclusion.” People v Vasher, 449 Mich 494, 501; 537
NW2d 168 (1995). Instead, “[e]vidence is unfairly preju-
dicial when there exists a danger that marginally pro-
bative evidence will be given undue or preemptive
weight by the jury.” People v Crawford, 458 Mich 376,
398; 582 NW2d 785 (1998).

Here, defendant’s statements that he was a convicted
felon and that he spent time in prison were made as

3 For example, at one point defendant told Cheryl, “Look . .. I don’t
need to go to prison for this because if I go they’re going to keep me there
for a long time because I’'m already a convicted felon. I’ve already been
there once.”
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part of a concerted effort to manipulate Cheryl into
lying to the authorities prosecuting the case. As such,
they were highly probative of consciousness of guilt.
Additionally, we find no danger that defendant’s state-
ments were given “undue or preemptive weight by the
jury,” id., in light of Cheryl’s clear and detailed testi-
mony regarding the assault and defendant’s own state-
ments to a police officer, which were consistent with
Cheryl’s account of the incident. Moreover, we note that
defense counsel informed the jury during her closing
argument that the offense underlying defendant’s pre-
vious conviction was different in nature from the
charged offenses. Given the circumstances, we cannot
conclude that the trial court abused its discretion by
denying the motion for a mistrial.*

Affirmed.

4 Defendant also argues that the prosecutor committed misconduct
when he deliberately introduced evidence of defendant’s statements in
contravention of an agreement made between defense counsel and the
prior prosecutor assigned to the case. Defendant asserts that the pros-
ecutor’s intentional misconduct amounted to grounds for granting his
motion for a mistrial. However, the statements were admissible, as noted
previously, and thus defendant did not suffer prejudice that impaired his
ability to get a fair trial. Haywood, 209 Mich App at 228. Accordingly, a
mistrial was not warranted.
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CHELSEA INVESTMENT GROUP LLC v CITY OF CHELSEA

Docket No. 288920. Submitted April 6, 2010, at Detroit. Decided April 27,
2010, at 9:05 a.m.

Chelsea Investment Group L.L.C. brought an action in the Washtenaw
Circuit Court against the city of Chelsea and Chelsea City Manager
Michael Steklac, alleging that defendants’ temporary inability to
provide sufficient water and sewer capacity to a proposed condo-
minium project pursuant to the parties’ planned unit development
(PUD) agreement constituted a breach of contract, an unlawful
taking of the property without just compensation, and gross negli-
gence. The temporary lack of capacity had led the Department of
Environmental Quality (DEQ) to impose a temporary moratorium on
development, which caused Pulte Land Company, with whom plain-
tiff had signed a purchase agreement for the proposed home sites, to
terminate the contract after the first of three anticipated phases had
been completed. Defendants and plaintiff filed cross-motions for
summary disposition. The trial court, David S. Swartz, J., denied
plaintiff’s motion and granted defendants’ motion in part, ruling that
plaintiff’s negligence claim was barred by governmental immunity
under MCL 691.1407(2). After a bench trial, the court ruled that
although plaintiff had not established its taking claim, defendants
were liable for breach of contract, which entitled plaintiff to
$2,276,621.44 in damages, $330.717.80 in interest through Septem-
ber 3, 2008, and interest after that date as calculated under MCL
600.6013(8) until the judgment was satisfied, in addition to costs and
sanctions plus interest on the same terms. Defendants appealed, and
plaintiffs cross-appealed.

The Court of Appeals held:

1. The trial court did not clearly err by ruling that defendants
had breached the PUD agreement. The agreement indicated that
the existing wastewater treatment plant was adequate to handle
the proposed development and specified that the city would
expand its water capacity without delaying the development itself
or the issuance of related approvals or permits. However, after
plaintiff submitted its plans, defendants could not timely approve
them because their wastewater treatment plant and water mains



240

288 MICH AppP 239 [Apr

still lacked the necessary capacity. This failure to provide timely
approval was the most direct cause of plaintiff’s harm.

2. The trial court did not err by awarding plaintiff damages for
the second planned phase of the development. The amount
awarded was not speculative but was based on the terms of the
purchase agreement, and evidence indicated that Pulte would have
completed this phase had defendants approved the site plan and
offered all the lots at issue.

3. The trial court did not err by failing to award plaintiff
damages for the third planned phase of the development because,
given the evidence that Pulte was uncertain whether it would
move forward with this phase of the development, it cannot be said
with certainty that plaintiff’s loss of the profits from this phase
was the result of defendants’ breach of contract.

4. The trial court erred by requiring interest to be calculated at
six-month intervals on July 1 and January 1. The plain language of
MCL 600.6013(8), which permits the award of interest on a money
judgment, indicates that interest must be calculated at six-month
intervals from the date the complaint is filed using the interest rates
announced on either July 1 or January 1, whichever immediately
precedes the six-month calculation date. The conflicting interpreta-
tion of the State Court Administrative Office is not entitled to
deference because it conflicts with the plain statutory language.

5. Defendants’ failure to issue plaintiff permits and approvals
during the DEQ-imposed moratorium on development did not con-
stitute a taking that required compensation because plaintiff was not
singled out to bear the burden of the regulation. Further, plaintiff
presented no evidence demonstrating the extent to which the value of
the land at issue was diminished during the moratorium. Finally,
plaintiff could not have established that the regulation interfered
with its distinct, investment-backed expectations because it was not
reasonable to expect that the development would not be subject to
obtaining approvals for each stage. For the same reasons, defendants’
failure to issue the necessary permits and approvals did not violate
plaintiff’s substantive due process rights.

6. The trial court did not err by dismissing plaintiff’s gross
negligence claim against Steklac on governmental immunity
grounds because, given that he actively sought solutions for both
the wastewater and water capacity issues, the evidence did not
indicate that his conduct was so reckless as to demonstrate a
substantial lack of concern for whether an injury would result.

Affirmed in part, vacated in part, and remanded for further
proceedings.



2010] CHELSEA INV GROUP V CHELSEA 241

INTEREST — MONEY JUDGMENTS — CALCULATION OF INTEREST ON MONEY JUDG-
MENTS.

The statutory provision governing awards of interest on money
judgments requires interest to be calculated at six-month intervals
from the date of filing the complaint at a rate of interest equal to
one percent plus the average interest rate paid at auctions of
five-year United States treasury notes during the six months
immediately preceding July 1 and January 1; for example, interest
for a complaint filed in August 2008 would be calculated in
February 2009 using the January 1, 2009, rate, and would be
calculated again in August 2009, using the July 1, 2009, rate (MCL
600.6013[8]).

Bodman LLP (by Jerold Lax) and Jackier Gould PC
(by Dean J. Gould) for plaintiff.

Plunkett Cooney (by Mary Massaron Ross and Hilary
A. Dullinger) for defendants.

Before: JANSEN, Pd., and CAVANAGH and K. F. KELLY, JJ.

PER CURIAM. In this contract action, defendants, city of
Chelsea and Michael Steklac, appeal and plaintiff, Chelsea
Investment Group L.L.C., cross-appeals the trial court’s
order entering judgment in defendants’ favor after a
bench trial. We affirm in part and vacate in part.

I. FACTS AND PROCEDURAL HISTORY

In 2000, plaintiff acquired 157 acres of undeveloped
real property in Chelsea, Michigan, by land contract.
Plaintiff paid $500,000 of the $5 million purchase price at
closing, leaving $4,500,000 to be paid in equal semiannual
installments over the next five years.! Plaintiff also
agreed to pay the property taxes.

! The land was not immediately released to plaintiff; rather, it was
released incrementally with subsequent payments. However, the contract
permitted plaintiff to develop infrastructure on the property during the
term of the land contract.
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After entering into the land contract, plaintiff peti-
tioned the city of Chelsea to rezone the property as a
planned unit development (PUD). Plaintiff also peti-
tioned for site plan approval for the purpose of devel-
oping single-family units. The city’s planning commis-
sion issued two resolutions that made findings and
recommendations on plaintiff’s petitions. Ultimately,
the planning commission recommended that defendant
approve the rezoning request and the proposed devel-
opment as long as plaintiff met all the provisions in the
resolutions. Accordingly, in November 2001, the prop-
erty was rezoned. Further discussions ensued concern-
ing the site plan and, in April 2002, plaintiff proposed a
detailed plan for the construction of a development
called “Heritage Pointe,” which would contain 352
single-family condominiums.

A. THE PUD AGREEMENT

In April 2003, the city approved this site plan, and
plaintiff and the city entered into a PUD agreement,
which was recorded in the Register of Deeds Office. The
PUD agreement granted plaintiff site plan approval for
all 352 residences and required the development of
Heritage Pointe to be carried out in five separate
phases, each of which contemplated the development of
a certain number of lots. Under the agreement, each
phase was conditioned on plaintiff’s obtaining site plan
approval for the project from the city. In particular, no
zoning or building permits could be issued in a phase
until “the public water mains, public sanitary sewers,
and all appurtenances necessary to support that phase
hald] been installed,” approved, and accepted by defen-
dant.

The PUD agreement was divided into several parts:
recitals, statements of mutual agreement, plaintiff’s
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obligations under Part A, and the city’s obligations
under Part B. The recitals provided an account of what
had occurred over the last several years with regard to
the subject property. The statements of agreement
indicated that the PUD zoning designation would “con-
sist of the findings and recommendations of the [city]
Planning Commission adopted on November 21,
2001 ....” In other words, the PUD agreement incor-
porated a November 2001 resolution of the city’s plan-
ning commission. Part 3 of the resolution stated, in
relevant part:

b. Sanitary sewer — The existing sanitary sewer is
adequate to handle the proposed development. However,
the [waste water treatment plant] must be expanded and
10 acres of additional land is needed for that expansion. . . .

c. Water — Existing water mains cannot provide vol-
umes or pressure needed for the proposed 352 houses.

Part A of the PUD agreement set forth plaintiff’s
contractual obligations and provided conditions under
which plaintiff would develop the property. Plaintiff, for
instance, was required to donate 10 acres of land to
defendant for the expansion of the city’s wastewater
treatment plant (WWTP) and to convey a conservation
easement of approximately 30 acres. Further, Part A of
the agreement indicated that it was defendant’s duty to
expand the existing water capacity. Paragraph 4 of the
PUD agreement stated:

The [city] is in the process of extending the existing 12”
water main down Elm Street ... which 12” Water Main
Work will be completed by the [city], at the [city’s] expense,
in sufficient time so as not to interfere with or delay
[plaintiff’s] development of the Property. In consideration of
the donation/conveyance of the WWTP property . .. , the
[city] agrees that neither the Developer . . . nor any of the
owners of lots/units in the Development will ever be
required to install (or pay to install) any offsite improve-
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ments with regard to the provision of water to the Devel-
opment and, if there is ever a need to increase the water
capacity to the Development, the [city] will be responsible for
installing any and all offsite improvements related to
increasing the water capacity to the Development without
contribution of any kind from the Developer ... or any
owners of lots/units in the Development . . ..

Part B of the PUD agreement contained further
obligations of the city. It stated, in full:

The [city] agrees to do the following in a timely manner
so as not to delay any approvals or the issuance of any
permits or certificates of occupancy in the Development:

1. Approve PUD zoning for the Property, based on the
Area/Site Plan.

2. Extend the 12” water main in Elm Street, at the
[city’s] expense, to the west line of the Property by Elm
Street and Taylor Lane.

3. Mill and apply a 2” overlay to, at the [city’s] expense,
the remaining segment of Taylor Lane, between Dexter
Chelsea Road and the South line of the Property, in
accordance with [city] standards and specifications so as
not to delay or interfere with the Development.

4. Construct and perform those requisite tasks, at the
[city’s] expense, as outlined above, in connection with the
installation of any offsite utilities.

5. Accept street and public utilities as public facilities
upon inspection, testing, submission of as-built drawings,
and approval by the [city] Engineer.

6. To obtain any offsite easements in connection with
any requisite improvements to Dexter/Chelsea Road as
provided above. [Emphasis added.]

B. THE PULTE PURCHASE AGREEMENT

In May 2004, plaintiff entered into a purchase agree-
ment with Pulte Land Company for the construction of
the residential units. Under the purchase agreement,
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Pulte agreed to purchase the home sites from plaintiff
for $23,000 per lot. Pulte was to purchase the lots and
construct the homes in three phases, which roughly
corresponded with the five phases in the PUD agree-
ment. Specifically, Phase One was Pulte’s purchase of
76 lots, which encompassed the first phase in the PUD
agreement; Phase Two was Pulte’s purchase of 167 lots,
encompassing the middle two phases in the PUD agree-
ment; and Phase Three was Pulte’s purchase of 109
lots, encompassing the final two phases in the PUD
agreement.

Importantly, Pulte’s purchase of the sites was condi-
tioned on plaintiff’s securing governmental approval for
each phase. The purchase agreement also required
Pulte to pay a $250,000 deposit, which would be fully
refundable if plaintiff failed to obtain the necessary
governmental approvals within certain time limits. For
example, once Pulte closed on Phase One, plaintiff had
a year from that date to obtain the necessary approvals
for Phase Two. In addition, Pulte also agreed to pay the
property’s taxes.

C. PERFORMANCE

Pulte closed on Phase One by August 2004. Pulte was
ready to begin work on Phases Two and Three begin-
ning in the summer of 2005. Thus, plaintiff sought the
city’s approval of the plans for those phases. Plaintiff’s
engineer submitted the final plans to the city in March
2005.

In May 2005, the city informed plaintiff that the
WWTP lacked sufficient capacity for the development.
Apparently, according to defendant Michael Steklac, the
city manager, the city was aware of a problem with the
reverse osmosis (RO) system, a treatment that provided
the city with soft water, as early as 2003 or 2004.
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However, this problem related to having to change the
system’s filter too frequently; Steklac was not aware of
the capacity issue until April or May 2005. Up until that
point, Steklac had believed, on the basis of the advice of
the city’s engineers, that the earliest the city would
need to address the WWTP capacity issue was within
five years of 2004. Steklac was surprised when he
learned of the WWTP capacity issue in May 2005.

Steklac worked with plaintiff in attempting to re-
solve the WWTP issue. Steklac met with the city’s
engineers, considered plaintiff’s proposals, and submit-
ted plaintiff’s proposals to the Michigan Department of
Environmental Quality (MDEQ) for consideration. Ap-
parently, the city council refused to adopt and imple-
ment plaintiff’s suggestion that it cease using the RO
system. Had the city agreed to turn the RO system off,
the additional necessary capacity would have become
available, thereby allowing the MDEQ to issue a permit.
However, according to Steklac, stopping the RO system
was not a viable option. Although keeping the RO
system running was not a matter of health and safety
but an aesthetic issue, the city council voted to continue
the system because citizens were paying for soft water
and the city was obligated to provide that water. Thus,
the solutions contemplated were explored in the context
of keeping the RO system online.

In June 2005, the city learned that it also had a water
capacity issue. The city’s new water superintendent had
found that the city was reporting a greater water
capacity to the MDEQ than it really had. After the
water superintendent informed the MDEQ of the lack
of capacity, the MDEQ issued a moratorium on devel-
opment in July 2005. The city informed plaintiff of the
water capacity problem in July 2005. According to
Steven Fisher, plaintiff’s president, these capacity prob-
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lems were a complete surprise. Although plaintiff had
been aware of water moratoriums in 1999 and 2000, it
had taken steps to make certain that its development
would not be affected by any future moratoriums and
had been “very sensitive” to the issue.

Plaintiff and the city continued to work together to
solve these problems. At one point, the city indicated
that 85 lots might be available. Pulte affirmed that it
would take fewer than the 167 lots that it was promised
under Phase Two because stopping its operations would
be costly. However, the city reneged on the offer of 85
lots.

Despite these efforts, by August 2005, a year after
Pulte had completed Phase One, plaintiff still had not
obtained the necessary governmental approvals that
would permit Pulte to proceed with the project. Thus,
Pulte exercised its option under the purchase agree-
ment to terminate the agreement and to receive a full
refund of its $250,000 deposit. By March 2006, approxi-
mately eight months after the moratorium had been
issued, the city resolved both the WWTP and water
capacity issues, and the moratorium was removed.
Plaintiff mitigated its damages by entering into a
contract for the sale of some of the lots with another
builder. However, plaintiff was not able to obtain a
similar purchase price for the lots.

D. PRETRIAL PROCEDURE

On February 9, 2006, plaintiff filed a suit against the
city and Steklac requesting injunctive and declaratory
relief, alleging that defendants had breached the PUD
agreement by failing to provide sufficient water and
sewer capacity, that defendants’ actions constituted an
unlawful taking of the property, and that defendants



248 288 MICH AppP 239 [Apr

were grossly negligent in carrying out their duties in a
manner that caused plaintiff harm.

In August 2007, defendants and plaintiff filed cross-
motions for summary disposition. The trial court denied
plaintiff’s motion and granted defendants’ motion in
part, dismissing the portion of plaintiff’s claim alleging
that defendants had been negligent. According to the
court, “strategic actions related to the performance of a
contract do not fall within the definition of Gross
Negligence . . . that was ‘the proximate cause’ of plain-
tiff’s injuries.” Thus, the court ruled that plaintiff’s
negligence claim was barred by governmental immu-
nity under MCL 691.1407(2). The court, however, ruled
that questions of fact existed as to the remaining counts
and, thus, denied summary disposition of these claims.
The parties moved for summary disposition again in
June 2008, but the trial court denied both parties’
motions; in its view, questions of fact existed as to the
remaining claims.

E. BENCH TRIAL

The matter was set for a bench trial on July 25, 2008.
The parties stipulated to waive live testimony except as
it related to the issue of damages and agreed to submit
proposed findings of fact and conclusions of law. At trial,
Fisher testified that the total profit plaintiff would have
gained if Pulte had completed Phase Two was
$2,349,340, as well as an additional $1,504,068 had
Pulte completed Phase Three. Fisher stated that Pulte
also agreed to pay property taxes, which brought the
total plaintiff was to have gained from Phases Two and
Three to $3,873,524. Because Fisher was able to sell
some of the property to another developer—
approximately 45 lots, albeit at a lower price of $18,000
per lot—the damages were reduced by $342,835, result-
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ing in total damages of $3,530,689. Fisher also indicated
that plaintiff should be reimbursed for the $250,000
deposit that Pulte had paid to plaintiff in contemplation
of completing the contract, which plaintiff had to re-
fund.

At the close of trial, the court adopted plaintiff’s
findings of fact and conclusions of law, except with
regard to plaintiff’s taking claim. The court concluded
that plaintiff could not establish a taking claim, but
that it had established a breach of the PUD agreement.
It further indicated that plaintiff’s damages would be
limited to Phase Two.

Before the court entered its judgment, plaintiff
moved for costs and attorney fees. In its brief in
support, plaintiff argued that interest on the verdict,
costs, and attorney fees should be calculated at six-
month intervals from the date the complaint was filed,
using the relevant interest rate as of January 1 or July
1. Plaintiff contended that this calculation was consis-
tent with the plain language of MCL 600.6013(8), which
allows interest on a money judgment and provides:

Except as otherwise provided in subsections (5) and (7)
and subject to subsection (13), for complaints filed on or
after January 1, 1987, interest on a money judgment
recovered in a civil action is calculated at 6-month intervals
from the date of filing the complaint at a rate of interest
equal to 1% plus the average interest rate paid at auctions
of 5-year United States treasury notes during the 6 months
immediately preceding July 1 and January 1, as certified by
the state treasurer, and compounded annually, according to
this section. Interest under this subsection is calculated on
the entire amount of the money judgment, including attor-
ney fees and other costs. The amount of interest attribut-
able to that part of the money judgment from which
attorney fees are paid is retained by the plaintiff, and not
paid to the plaintiff’s attorney.
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In response, defendants argued that MCL 600.6013(8)
requires that interest be calculated at six-month inter-
vals, changing on July 1 and January 1. According to
defendants, this method of calculation is the correct one
because the State Court Administrative Office has
interpreted MCL 600.6013(8) in this manner.

Subsequently, the trial court entered its judgment
awarding plaintiff $2,276,621 in damages? plus interest
on that amount “through September 3, 2008, and
interest subsequent to that date until the judgment is
satisfied in an amount determined pursuant to MCL
600.6013(8),” in addition to costs and sanctions plus
interest on the same terms. Defendants appealed and
plaintiff cross-appealed the trial court’s judgment and
order.

II. DEFENDANTS’ APPEAL

Defendants raise two arguments before this Court:
that the trial court erred by ruling that the city had
breached the PUD agreement and by awarding plaintiff
damages. We consider each argument in turn.

A. BREACH OF CONTRACT

Defendants contend that the trial court erred by
concluding that the city had agreed to provide plaintiff
with instantaneous access to water under the PUD
agreement and therefore breached the PUD agreement
by failing to do so. We disagree. We review a trial court’s
findings of fact in a bench trial for clear error and its
conclusions of law de novo. Ligon v Detroit, 276 Mich

2 This number was calculated by taking the total profit from Phase
Two, plus the $250,000 earnest money deposit and the $20,116 in
property taxes, and subtracting the $342,835 that had resulted from
plaintiff’s mitigation.
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App 120, 124; 739 NW2d 900 (2007). A finding is clearly
erroneous if there is no evidentiary support for it or if
this Court is left with a definite and firm conviction that
a mistake has been made. Hill v City of Warren, 276
Mich App 299, 308; 740 NW2d 706 (2007). The trial
court’s findings are given great deference because it is
in a better position to examine the facts. Id. Further, to
the extent that this matter requires us to interpret the
meaning of the PUD agreement, our review is also de
novo. McDonald v Farm Bureau Ins Co, 480 Mich 191,
197; 747 NW2d 811 (2008).

After our review of the record, we cannot conclude
that the trial court clearly erred by ruling that the city
had breached the PUD agreement. The agreement, by
incorporating the November 21 resolution, noted that
the existing WWTP was “adequate to handle the pro-
posed development.” With regard to water capacity, the
PUD agreement, also through the resolution, indicated
that the existing water mains were inadequate to pro-
vide the necessary volume of water or the necessary
water pressure. However, the city explicitly agreed
under Part A of the PUD agreement to expand the
water capacity for the development at its own expense
in exchange for plaintiff’s donation of almost 40 acres of
land. Part A, 14 of the PUD agreement stated in part:

The [city] is in the process of extending the existing 12”
water main down Elm Street ... which 12” Water Main
Work will be completed by the [city], at the [city’s] expense,
in sufficient time so as not to interfere with or delay
[plaintiff’s] development of the Property. In consideration of
the donation/conveyance of the WWTP property ..., the
[city] agrees that . . . if there is ever a need to increase the
water capacity to the Development, the [city] will be respon-
sible for installing any and all offsite improvements related
to increasing the water capacity to the Development without
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contribution of any kind from the Developer ... or any
owners of lots/units in the Development . ... [Emphasis
added.]

Further, under Part B of the PUD agreement, the city
explicitly agreed to “[clonstruct and perform those
requisite tasks, at the [city’s] expense, as outlined
above, in connection with the installation of any offsite
utilities” in a “timely manner so as not to delay any
approvals or the issuance of any permits or certificates

of occupancy in the Development....” (Emphasis
added.)

Despite its explicit promises not to interfere with or
delay plaintiff’s development, the city did exactly that.
In August 2004, Pulte had completed Phase One and
was waiting for plaintiff to obtain the necessary govern-
mental approvals for the next phases of the project.
Plaintiff submitted its plans to the city in March 2005,
but the city did not approve them. Instead, in May 2005,
the city reported that the WWTP lacked capacity and,
in July 2005, it told plaintiff that water capacity was
also lacking and that an MDEQ moratorium had been
issued preventing development. By August 2005, the
city still had not resolved the issues or otherwise
approved plaintiff’s plan, and Pulte exercised its right
to terminate its agreement with plaintiff. Under these
circumstances, the city’s actions interfered with and
delayed plaintiff’s development of Heritage Pointe.
Given the foregoing, we are not definitely and firmly
convinced that the trial court made a mistake when it
ruled that the city had breached the PUD agreement.

Defendants, however, argue that the trial court erred
to the extent it concluded that the city was required to
provide “instantaneous access” to water and sewer
capacity, or to otherwise provide those services at a
certain date. In defendants’ view, the city was not
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contractually obligated to provide water services or
facilities at a certain date because the PUD agreement
is “devoid of any timing provision.” This argument is
unavailing. At the outset, this Court notes that the trial
court never ruled that the city was required to provide
plaintiff with “instantaneous access” to water under
the PUD agreement. Nor are we of the view that the
PUD agreement contained such a requirement, or,
indeed, any certain or firm date requirement.

However, we cannot agree with defendants’ conten-
tion that the PUD agreement was devoid of any timing
provisions, or that it did not contractually obligate the
city to provide such services. While it is true that
nothing in the language of the agreement required that
water services be available by a certain date, Part A, 14
of the PUD agreement did contain language that re-
quired the city to “install[] any and all offsite improve-
ments related to increasing the water capacity to the
Development” if such a necessity arose. And the city
further agreed, under Part B of the agreement, to
“[clonstruct and perform those requisite tasks, at the
[city’s] expense, as outlined above, in connection with
the installation of any offsite utilities” in a “timely
manner so as not to delay any approvals or the issuance
of any permits . . ..” (Emphasis added.) Nothing in the
language of Part B limited this requirement to the
specific obligations listed in part B of the PUD agree-
ment. Rather, the phrase “as outlined above,” when
read in context of the entire agreement and in conjunc-
tion with the phrase “in connection with the installa-
tion of any offsite utilities,” related back to the provi-
sions of 14. Thus, defendants’ attempt to limit the
city’s duties to those contained in Part B (meaning that
the city was not contractually obliged to provide water
or sewer capacity), and their accompanying contention
that Part B is devoid of any timing provision, fail.
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Clearly, the phrase “timely manner,” as used in Part B,
indicated an intent to provide water services, not at a
certain date or instantaneously, but in an amount of
time that would not delay approvals or interfere with
plaintiff’s development. The PUD agreement was not
devoid of a timing provision.?

Finally, defendants assert that even if the breach did
occur, it was not the cause of plaintiff’s harm. According
to defendants, the cause of plaintiff’s harm was the
condition of the real estate market. We disagree. To
recover in a breach of contract action, a plaintiff must
prove that the defendant’s breach was the proximate
cause of the harm the plaintiff suffered. Alan Custom
Homes, Inc v Krol, 256 Mich App 505, 512; 667 NW2d
379 (2003). In other words, the breach must be the most
direct, natural, and foreseeable cause of the plaintiff’s
harm. See Unibar Maintenance Seruvs, Inc v Saigh, 283
Mich App 609, 625; 769 NW2d 911 (2009). Here, the
city’s failure to provide timely approval consistent with
the PUD agreement was the most direct cause of the
harm plaintiff suffered. Had the city provided the
approvals, Pulte would have proceeded with Phase Two.
The fact that Pulte was willing and ready to proceed
with Phase Two construction with fewer lots was not

3 Defendants also argue that the trial court erred to the extent it found
that the city failed to provide access to water and sewer capacity within
“a reasonable time.” Defendants’ argument is based on the principle that
courts may require performance of a contract to be completed within a
“reasonable time” if the contract lacks definiteness as to the time of
performance. However, the language of the PUD agreement made specific
reference to the city’s obligation to provide services in a “timely manner
so as not to delay any approvals or issuance of any permits . ...” Thus,
given our conclusion that the PUD agreement was not devoid of a timing
provision, it is unnecessary for us to assume that the trial court based its
conclusion on an application of the principle that courts may infer a
reasonable time for performance. Thus, we do not consider defendants’
argument.
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the result of adverse market conditions, as defendants
now argue. Rather, Pulte was willing to do so because
the city, at one point, had offered plaintiff and Pulte the
opportunity to proceed with 85 lots as opposed to 167.
For all the foregoing reasons, we conclude that the trial
court did not clearly err by concluding that the city had
breached the PUD agreement.

B. DAMAGES

Defendants next contend that the trial court erred by
awarding plaintiff damages for Phase Two. In defen-
dants’ view, the award should be vacated because it is
too speculative. We cannot agree. We review a trial
court’s determination of damages after a bench trial for
clear error. Alan Custom Homes, 256 Mich App at 513.
It is true that damages that are speculative or based on
conjecture are not recoverable. Ensink v Mecosta Co
Gen Hosp, 262 Mich App 518, 525; 687 NW2d 143
(2004). However, it is not necessary that damages be
determined with mathematical certainty; rather, it is
sufficient if a reasonable basis for computation exists.
Id.

The trial court awarded plaintiff $2,276,621 for
Phase Two. The award of damages was not speculative.
Rather, it was based on the testimony of Steven Fisher,
plaintiff’s president, who testified regarding how much
profit plaintiff would have realized had Phase Two been
completed. It appears from our review of the record that
Fisher’s computation was based on the terms of the
purchase agreement, under which Pulte agreed to pay
property taxes and to compensate plaintiff $23,000 per
lot. The measure of damages also included Pulte’s
$250,000 earnest money deposit, minus the amount
plaintiff gained from selling some lots to a different
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developer. Given this record evidence, we simply fail to
see how this measure of damages was speculative.

Further, there is no merit to defendants’ contention
that the damages were speculative because Pulte did
not know whether it would complete Phase Two. In
support, defendants cite the testimony of Pulte’s repre-
sentative, Steven Atchinson, who indicated that Pulte
was uncertain whether it would acquire more than half
the Phase Two lots. However, a review of Atchinson’s
deposition testimony reveals that Pulte was ready and
willing to proceed with Phase Two; the only reason
Pulte did not know whether it would complete Phase
Two was that the city had not approved plaintiff’s site
plan and the city had only offered Pulte half the Phase
Two lots. Accordingly, the evidence provided permitted
a reasonable basis by which to calculate damages, and
the trial court did not clearly err. Defendants are not
entitled to any relief based on their claims of error
raised on appeal.

III. PLAINTIFF’S CROSS-APPEAL

We now consider plaintiff’s arguments raised in its
cross-appeal, including its allegations that the trial
court erred in measuring damages, in calculating inter-
est, and by dismissing plaintiff’s taking and gross
negligence claims.

A. DAMAGES

Plaintiff first contends that the trial court erred by
failing to award plaintiff damages for Phase Three. We
cannot agree because we are not convinced, after our
review of the record, that a mistake has been made.
Atchinson testified that Pulte’s business plan in 2006
did include all of Phases Two and Three. But Atchinson
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also indicated that Pulte was uncertain whether it
would move forward with the entire project given the
fact that it would become more difficult to invest money
over time. Thus, although Pulte was contemplating
completion of Phase Three, it remains entirely specula-
tive whether Pulte actually would have closed on Phase
Three. See Ensink, 262 Mich App at 525. Pulte could
have failed to close on phase three for any number of
reasons, such as unfavorable market conditions or a
change in business plans. Thus, it cannot be said with
certainty that plaintiff’s loss of the Phase Three profits
was the result of defendants’ breach of the PUD agree-
ment. Accordingly, the trial court did not clearly err and
plaintiff is not entitled to damages for Phase Three.

B. INTEREST

Plaintiff next asserts that the trial court erred by
calculating interest at six-month intervals on July 1 and
January 1, inconsistently with MCL 600.6013(8). Plain-
tiff posits that the statute requires that interest be
calculated at six-month intervals from the date of the
complaint, using the most immediately preceding inter-
est rate from July 1 or January 1. We agree.

At the outset, we note that it is well established that
interest is calculated from the date the complaint is
filed. See Ayar v Foodland Distrib, 472 Mich 713,
716-717; 698 NW2d 875 (2005). However, when the
interest is recalculated under the statute is an issue of
first impression.* To frame the question more concisely,

4 The Michigan Supreme Court has considered the meaning of MCL
600.6013(8) on numerous occasions but has not considered the particular
question before this Court. See, e.g., Ayar, 472 Mich at 716-718 (conclud-
ing that the plain language of the statute does not preclude attorney fees
or costs from the interest calculation measured from the date the
complaint is filed); Morales v Auto-Owners Ins Co (After Remand), 469
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we must decide whether MCL 600.6013(8) requires
interest to be calculated at six-month intervals from the
day the complaint is filed or whether it requires interest
to be calculated every six months on January 1 and July
1 from the date the complaint is filed. Issues of statu-
tory construction are questions of law reviewed de novo
on appeal. Stabley v Huron-Clinton Metro Park Auth,
228 Mich App 363, 366; 579 NW2d 374 (1998). Our goal
in construing a statute is to discern the intent of the
Legislature, as expressed by the words of the statute.
Computer Network, Inc v AM Gen Corp, 265 Mich App
309, 327; 696 NW2d 49 (2005). We must “presume every
word is used for a purpose, and as far as possible. ..
give effect to every clause and sentence.” Verizon North,
Inc v Pub Serv Comm, 263 Mich App 567, 570; 689
NW2d 709 (2004). The Court must give all the statute’s
words their plain and ordinary meanings, unless other-
wise defined by the Legislature. See Stabley, 228 Mich
App at 367. If the meaning of the language is plain and
unambiguous, then we must apply the statute as writ-
ten and not substitute our own policy preferences for
those of the Legislature. Lantz v Southfield City Clerk,
245 Mich App 621, 626; 628 NW2d 583 (2001).

MCL 600.6013(8) permits an award of interest on a
money judgment. It provides:

Except as otherwise provided in subsections (5) and (7)
and subject to subsection (13), for complaints filed on or
after January 1, 1987, interest on a money judgment
recovered in a civil action is calculated at 6-month intervals
from the date of filing the complaint at a rate of interest
equal to 1% plus the average interest rate paid at auctions
of 5-year United States treasury notes during the 6 months

Mich 487, 491-492; 672 NW2d 849 (2003) (concluding that MCL
600.6013(8) requires calculation of interest on a judgment following a
prejudgment appellate delay, without interruption, from the date the
complaint is filed).
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immediately preceding July 1 and January 1, as certified
by the state treasurer, and compounded annually, accord-
ing to this section. Interest under this subsection is calcu-
lated on the entire amount of the money judgment, includ-
ing attorney fees and other costs. The amount of interest
attributable to that part of the money judgment from
which attorney fees are paid is retained by the plaintiff, and
not paid to the plaintiff’s attorney. [Emphasis added.]

In our view, the language of this provision is plain
and unambiguous. It requires that “interest on a money
judgment . . . [be] calculated at 6-month intervals from
the date of the filing of the complaint at a rate of
interest equal to 1% plus the average interest rate
[of] ... United States treasury notes during the 6
months immediately preceding July 1 and January
1....” When this language is parsed, MCL 600.6013(8)
simply requires that interest on a judgment be recalcu-
lated every six months from the date of the filing of the
complaint using the interest rates announced on July 1
or January 1, whichever is “immediately preceding” the
complaint’s six-month calculation date. For example,
interest for a complaint filed in August 2008 would be
calculated in February 2009 using the January 1, 2009,
rate, and would be calculated again in August 2009,
using the July 1, 2009, rate.

Defendants contend that the trial court’s calculation
should be affirmed. They argue that the proper inter-
pretation of MCL 600.6013(8) mandates that interest
be calculated at six-month intervals on July 1 and
January 1, starting from the date the complaint is filed.
According to defendants, this interpretation is consis-
tent with the Michigan State Court Administrative
Office’s July 27, 2009, publication entitled “Interest
rates for money judgments under MCL 600.6013.” With
regard to MCL 300.6013(8), it stated:
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Interest is calculated at 6-month intervals on Jan 1st
and July 1st of each year, starting from the date the
complaint is filed, compounded annually. The interest rate
equals the rate paid on 5-year United States treasury
notes, as certified by the state treasurer, for the 6 months
preceding each Jan 1st and July 1st, plus 1%.

We disagree. This interpretation is plainly contrary
to the clear language of the statute, which requires that
interest be recalculated at six-month intervals from the
date of the complaint, using the immediately preceding
interest rate from July 1 or January 1. While some
deference is due to an administrative agency’s interpre-
tation of a statute it is charged with executing, Nelligan
v Gibson Insulation Co, 193 Mich App 274, 281; 483
NW2d 460 (1992), an agency’s interpretation is not
binding on this Court and it cannot overcome the
statute’s plain meaning, Ludington Serv Corp v Acting
Ins Comm’r, 444 Mich 481, 503-504; 511 NW2d 661
(1994). Because the State Court Administrative Office’s
recommendation is contrary to the statute’s plain
meaning, this Court is not bound to follow it. Thus, the
interest on plaintiff’s judgment must be recalculated on
remand consistently with the language of MCL
600.6013(8).

C. TAKING CLAUSES AND SUBSTANTIVE DUE PROCESS

Plaintiff next argues that the trial court erred by
dismissing its claims that defendants’ actions consti-
tuted an unlawful taking and violated its substantive
due process rights. In particular, plaintiff alleges that
defendants engaged in arbitrary action that signifi-
cantly and adversely affected plaintiff’s economic inter-
ests in the subject property. Plaintiff alleges that defen-
dants’ actions undermined its investment-backed
expectations, which were based on defendants’ repre-
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sentations in the PUD agreement. We disagree. Follow-
ing a bench trial, we review a trial court’s conclusions of
law on constitutional issues de novo. Novi v Robert
Adell Children’s Funded Trust, 473 Mich 242, 248; 701
NW2d 144 (2005).

Both the Fifth Amendment of the United States
Constitution and Const 1963, art 10, § 2 prohibit the
taking of private property for public use without just
compensation. Cummins v Robinson Twp, 283 Mich
App 677, 706; 770 NW2d 421 (2009). The Taking
Clauses do not prohibit the government’s interference
with a private individual’s property, but require that
interferences amounting to a taking be compensated.
Id. Typically, the government takes private property
through formal condemnation proceedings. See Dor-
man v Clinton Twp, 269 Mich App 638, 645; 714 NW2d
350 (2006). However, governmental regulations that
overburden a property may also constitute a compens-
able taking. K & K Constr, Inc v Dep’t of Natural
Resources, 456 Mich 570, 576; 575 NW2d 531 (1998).
Regulatory taking claims that do not rise to the level of
a categorical taking® are governed by the standard set
out in Penn Central Transp Co v New York City, 438 US
104; 98 S Ct 2646; 57 L Ed 2d 631 (1978). The balancing
test announced in that case requires a reviewing court
to engage in an ad hoc factual inquiry, focusing on “(1)
the character of the government’s action, (2) the eco-
nomic effect of the regulation on the property, and (3)
the extent by which the regulation has interfered with
distinct, investment-backed expectations.” K & K Con-
str, 456 Mich at 577, quoting Penn Central, 438 US at

5 A “categorical” taking occurs when there has been a physical invasion
of a landowner’s property or when a regulatory taking has deprived an
owner of all economically and beneficial use of the land. Lucas v South
Carolina Coastal Council, 505 US 1003, 1015; 112 S Ct 2886; 120 L Ed 2d
798 (1992). Plaintiff does not assert such a claim in the instant matter.
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124. “While there is no set formula for determining
when a taking has occurred under this test, it is at least
‘clear that the question whether a regulation denies the
owner economically viable use of his land requires at
least a comparison of the value removed with the value
that remains.” ” K & K Constr, 456 Mich at 588 (citation
omitted). Moreover, a mere reduction in the value of
regulated property is insufficient by itself to establish
that a compensable taking has occurred. Penn Central,
438 US at 131; Dorman, 269 Mich App at 647.

We agree with the trial court that plaintiff has not
satisfied the Penn Central test. “The relevant inquiries
regarding the character of the government’s action is
whether it singles [a] plaintiffl] out to bear the burden
for the public good and whether the regulation being
challenged ‘is a comprehensive, broadly based regula-
tory scheme that burdens and benefits all citizens
relatively equally.’ ” Cummins, 283 Mich App at 720
(citation omitted). In this case, the MDEQ imposed a
temporary moratorium on the issuance of water and
sewer permits because of health and safety concerns
arising from the capacity of the WWTP during wet
periods. As a result, the city was temporarily precluded
from issuing approvals and permits for plaintiff’s devel-
opment. All developers in the area connecting to the
water facilities at issue would be subject to the same
moratoriums. Thus, plaintiff has failed to establish that
the MDEQ moratorium singled it out.

Further, plaintiff has produced no evidence demon-
strating the extent to which the land’s value was
diminished during the moratorium. Even assuming,
without deciding, that the value of the land was dimin-
ished while the moratorium was in effect, plaintiff still
would not be able to establish a taking. This is because
the land retained some value, given that plaintiff was
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free to use the property in any other way. Further, the
fact that plaintiff was not able to realize a profit similar
to that which it would have gained under the Pulte
purchase agreement does not establish a taking. “The
Taking Clause does not guarantee property owners an
economic profit from the use of their land.” Paragon
Props Co v Novi, 452 Mich 568, 579 n 13; 5560 NW2d 772
(1996).6

Finally, plaintiff could not have established that the
regulation interfered with its distinct, investment-
backed expectations. This is because plaintiff had no
reasonable expectation that the development would not
be subject to obtaining city approvals for each stage of
the development. The PUD agreement explicitly stated
that no zoning or building permits could be issued in a
phase until “the public water mains, public sanitary
sewers, and all appurtenances necessary to support that
phase hald] been installed,” approved, and accepted by
the city. Moreover, we note that plaintiff knew problems
could arise regarding water facilities, given that the
MDEQ had issued moratoriums in 1995 and 2000 and
that plaintiff’s president had admitted being particu-
larly sensitive to the issue during contract negotiations.
Given the foregoing, plaintiff has failed to produce
evidence that would satisfy the Penn Central test.
Accordingly, we conclude that the trial court did not err
by concluding that no taking of plaintiff’s property had
occurred.

5 We also note that, generally, “requiring plaintiffs to obtain building
and occupancy permits cannot itself constitute a taking of property.”
Cummins, 283 Mich App at 719. However, in instances of abnormally
long delays, even temporary takings may be compensable. See id. at
716-717. But no extraordinary delay occurred in the instant case; the
MDEQ moratorium was only in effect for a period of eight months. The
obvious implication is that once the moratorium was lifted, the property
would recover its full value.
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Lastly, we also find unavailing plaintiff’s related
argument that the trial court erred by dismissing its
claim that defendants’ actions violated plaintiff’s sub-
stantive due process rights. It is true that both the
Fourteenth Amendment of the United States Constitu-
tion and Const 1963, art 1, § 17 guarantee that no state
shall deprive any person of “ ‘life, liberty or property,
without due process of law.” ” People v Sierb, 456 Mich
519, 522; 581 NW2d 219 (1998). For the reasons ex-
plained in the above analysis, plaintiff has failed to
show that it suffered a deprivation of property. Further,
even if plaintiff had established such a deprivation, its
claim would nonetheless fail because the city’s reasons
for not issuing the permits were reasonable and legiti-
mate. With regard to the WWTP issue, Steklac testified
that the city was obligated to provide its citizens with
soft water and it could not increase capacity by stopping
the RO system. And, with regard to water capacity, the
MDEQ issued the moratorium in July 2005 for health
and safety reasons after it learned that the city had
been mistakenly overreporting its capacity. For these
reasons, plaintiff’s substantive due process claim nec-
essarily fails.

D. GROSS NEGLIGENCE

Plaintiff next argues that the trial court erred by
granting summary disposition in defendants’ favor as to
its gross negligence claim against Steklac. We disagree.
It appears from our review of the record that the trial
court granted defendants’ motion under MCR
2.116(C)(7). We review de novo a motion decided under
MCR 2.116(C)(7), which alleges that a claim is barred
because of immunity by law. Bennett v Detroit Police
Chief, 274 Mich App 307, 310; 732 NW2d 164 (2007).
“ ‘[Slummary disposition is precluded where reasonable
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jurors honestly could have reached different conclu-
sions with respect to whether a defendant’s conduct
amounted to gross negligence.” ” Kendricks v Rehfield,
270 Mich App 679, 682; 716 NW2d 623 (2006) (citation
omitted).

In this case, the trial court, citing MCL 691.1407(2),
concluded that Steklac’s conduct did not fall within the
definition of “gross negligence” and therefore plaintiff’s
negligence claim against him was barred by governmen-
tal immunity. MCL 691.1407(2) provides, in part:

[Elach officer and employee of a governmental
agency . . . is immune from tort liability for an injury to a
person or damage to property caused by the officer. ..
while in the course of employment or service... while
acting on behalf of a governmental agency if . . . :

& * B

(c) The officer’s . .. conduct does not amount to gross
negligence that is the proximate cause of the injury or
damage.

MCL 691.1407(7)(a) defines “gross negligence” as “con-
duct so reckless as to demonstrate a substantial lack of
concern for whether an injury results.” Evidence of
ordinary negligence is not enough to establish a mate-
rial question of fact regarding whether a government
employee was grossly negligent. Maiden v Rozwood, 461
Mich 109, 122-123; 597 NW2d 817 (1999). Rather, there
must be evidence that the employee’s conduct was
reckless. Id. And, further, the employee’s conduct must
be the proximate cause of the plaintiff’s injury. Robin-
son v Detroit, 462 Mich 439, 462; 613 NW2d 307 (2000).

There is no question in the present matter that
Steklac, as city manager of Chelsea, was a public
employee. Nor is there any question that Steklac was
acting within the scope of his employment while work-
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ing with plaintiff with regard to the PUD agreement.
Rather, the only issue on appeal is whether Steklac’s
conduct was grossly negligent. The trial court held that
it was not, and we find no reason to disagree. A review
of the record reveals that Steklac actively sought solu-
tions for both the WWTP and water capacity issues.
Indeed, Steklac testified that he attempted to solve the
problem by considering a broad range of solutions
proposed by both the city’s and plaintiff’s engineers.
These suggestions were proposed to the MDEQ, but
were ultimately found to be unworkable. The fact that
a solution was not reached before Pulte exercised its
right to terminate the purchase agreement is not evi-
dence that Steklac’s conduct was reckless. Nor does the
fact that Steklac knew that the WWTP was not operat-
ing optimally as early as 2003 or 2004 demonstrate a
substantial lack of concern for whether an injury would
result. His knowledge of the issue was with regard to
the proper functioning of the RO system, not with
regard to the system’s capacity. Thus, it cannot be said
that Steklac intentionally misled plaintiff with regard
to the WWTP’s capacity. Therefore, we affirm the trial
court’s ruling that Steklac was entitled to governmental
immunity on plaintiff’s claim of gross negligence.

Affirmed in part, but vacated with respect to the trial
court’s calculation of interest. Remanded for further
proceedings not inconsistent with this opinion. We do
not retain jurisdiction.
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BLUE HARVEST, INC v DEPARTMENT OF TRANSPORTATION

Docket No. 281595. Submitted July 7, 2009, at Lansing. Decided April 29,
2010, at 9:00 a.m.

Blue Harvest, Inc., Blueberry Heritage Farms, Inc., and others
engaged in the commercial production of blueberries in Ottawa
and Muskegon counties brought an action in the Court of Claims
against the Department of Transportation (DOT), alleging
trespass-nuisance and inverse condemnation as a result of the
physical intrusion of road salt from adjacent highways and roads
onto plaintiffs’ properties. Plaintiffs also brought a claim in the
Ottawa Circuit Court against the Ottawa County Road Commis-
sion, alleging inverse condemnation as a result of road salt
intrusion. The cases were consolidated in the Ottawa Circuit
Court. The trial court, Edward R. Post, J., granted summary
disposition to DOT and Ottawa County on the inverse-
condemnation claims and denied DOT’s motion for summary
disposition on the trespass-nuisance claim and instead, determin-
ing that a trespass-nuisance exception to governmental immunity
existed, granted summary disposition in favor of plaintiffs on that
claim. DOT appealed as of right the denial of its motion for
summary disposition of the trespass-nuisance claim. Plaintiffs
cross-appealed the order granting summary disposition to both
defendants on the inverse-condemnation claims.

The Court of Appeals held:

1. There is no trespass-nuisance exception to the doctrine of
sovereign immunity for claims against the state. The Legislature
did not provide a trespass-nuisance exception to governmental
immunity for claims against the state, and there was no common-
law trespass-nuisance exception to sovereign immunity before
July 1, 1965. DOT was entitled to summary disposition with
regard to the trespass-nuisance claim. The order granting sum-
mary disposition of that claim in favor of plaintiffs must be
reversed, and the case must be remanded for the entry of a
judgment in favor of DOT with regard to that claim.

2. The right to just compensation, in the context of an inverse-
condemnation suit for diminution in value caused by the alleged
harmful effects to property abutting a public highway, exists only
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where the landowner can allege a unique or special injury, that is,
an injury that is different in kind, not simply in degree, from the
harm suffered by all persons similarly situated. The just-
compensation requirement of the Michigan Constitution does not
require the state to compensate every property owner in proximity
to a public highway for the normal inconveniences associated
therewith. A plaintiff states a claim for which relief may be
granted only if the plaintiff alleges harm of a unique or peculiar
kind. Plaintiffs have suffered some kind of loss as a result of the
application of the road salt; however, their claims are precluded
under the common-law doctrine of damnum absque injuria. Plain-
tiffs’ injury is merely of a different degree than that suffered by the
public at large. The trial court properly held that the injury was
not actionable. The order granting summary disposition of the
inverse-condemnation claims in favor of defendants must be
affirmed.

Affirmed in part, reversed in part, and remanded.

BECKERING, J., concurring, wrote separately to elaborate on the
majority’s analysis that revealed that a common-law exception did
not exist before July 1, 1965, with respect to trespass-nuisance
claims against the state. Plaintiffs cited no caselaw establishing
that any exceptions to governmental immunity with respect to
political subdivisions before 1965 are to be imputed to sovereign
immunity as well. Although trespass-nuisance claims and
unconstitutional-taking claims are similar, they remain distinct
actions. The difference between the injuries suffered by plaintiffs
and similarly situated property owners is best categorized as one of
degree, and not of kind, and therefore the majority properly
determined that plaintiffs’ inverse-condemnation claims must fail.

1. GOVERNMENTAL IMMUNITY — SOVEREIGN IMMUNITY — EXCEPTIONS — TRESPASS-

NUISANCE.

There is no trespass-nuisance exception to the doctrine of sovereign
immunity for claims against the state (MCL 691.1407[1]).

2. HIGHWAYS — INVERSE-CONDEMNATION ACTIONS — JUST COMPENSATION —

UNIQUE OR SPECIAL INJURIES.

The right to just compensation, in the context of an inverse-
condemnation suit for diminution in value caused by the alleged
harmful effects to property abutting a public highway, exists only
where the landowner can allege a unique or special injury that is
different in kind, not simply in degree, from the harm suffered by
all persons similarly situated.
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Varnum, Riddering, Schmidt & Howlett LLP (by
Stephen P Afendoulis and Beverly Holaday) for plain-
tiffs.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, and Patrick F. Isom, Assistant Attor-
ney General, for the Department of Transportation.

Smith Haughey Rice & Roegge (by Jon D. Vander
Ploeg and Charles F. Behler) for the Ottawa County
Road Commission.

Before: METER, Pd., and MURRAY and BECKERING, Jd.

METER, PdJ. Defendant Department of Transportation
(DOT) appeals as of right from an order denying its
motion for summary disposition on grounds of govern-
mental immunity regarding plaintiffs’ trespass-
nuisance claim. Plaintiffs cross-appeal to challenge the
grant of summary disposition to both defendants on
plaintiffs’ inverse-condemnation claim. We reverse the
trial court’s order relating to the trespass-nuisance
claim but affirm in all other respects. Of particular note
is our holding that there is no trespass-nuisance excep-
tion to the doctrine of sovereign immunity.

Plaintiffs are engaged in the commercial production
of blueberries in Ottawa and Muskegon counties. Plain-
tiffs own or lease property that is adjacent to highways
or primary county roads. DOT contracts with county
road commissions, including defendant Ottawa County
Road Commission (Ottawa County), to maintain the
highways and county roads during the winter, when salt
is used to prevent the formation of ice on the highways
and roads. Plaintiffs claim that the amount of salt used
in western Michigan has increased during a pertinent
15-year period. They allege that droplets of salt-laden
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water are thrown into the air by passing vehicles and
are then blown by the wind onto plaintiffs’ property.
They contend that this salt spray causes damage to
plaintiffs’ blueberry bushes, which results in a loss of
blueberry production from those bushes.

Plaintiffs sued DOT and Ottawa County, alleging
inverse condemnation. Plaintiffs also raised a claim of
trespass-nuisance against DOT. The trial court granted
summary disposition under MCR 2.116(C)(10) to DOT
and Ottawa County on the inverse-condemnation claim,
finding that plaintiffs failed to present evidence to
establish that their injury was “of a unique or peculiar
character different from the effects experienced by all
similarly situated property owners.” The trial court
concluded that plaintiffs were not permanently de-
prived of their property and that “the incidental entry
of road salt onto Plaintiffs’ properties has only rendered
the growing of blueberries uneconomical.” The trial
court further found that there was no “direct and
immediate intrusion” onto plaintiffs’ property in this
case.!

The trial court subsequently denied DOT’s motion
for summary disposition under MCR 2.116(C)(7) (gov-
ernmental immunity) on the trespass-nuisance claim
and instead determined that plaintiffs were entitled to
summary disposition on this claim under MCR
2.116(C)(10). The trial court followed Hadfield v Oak-
land Co Drain Comm’r, 430 Mich 139, 147-149; 422
NW2d 205 (1988), overruled by Pohutski v City of Allen
Park, 465 Mich 675; 641 NW2d 219 (2002). Hadfield
held that a limited trespass-nuisance exception to gov-
ernmental immunity existed, consistent with caselaw

! The trial court first granted summary disposition to Ottawa County
in a separate proceeding and then later applied the same rationale in
granting summary disposition to DOT.
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predating the enactment of statutory immunity. See
Hadlfield, 430 Mich at 147-150 (opinion by BRICKLEY, d.).
The trial court concluded that plaintiffs established the
elements for their trespass-nuisance claim and that
plaintiffs were therefore entitled to summary disposi-
tion.

On appeal, DOT argues that the trial court erred by
denying its motion for summary disposition on the
trespass-nuisance claim because it is entitled to immu-
nity with regard to this claim.

This Court reviews de novo a trial court’s grant of
summary disposition. Maiden v Rozwood, 461 Mich
109, 118; 597 NW2d 817 (1999). In determining
whether summary disposition under MCR 2.116(C)(7)
is appropriate, a court considers all documentary evi-
dence submitted by the parties, accepting as true the
contents of the complaint unless affidavits or other
appropriate documents specifically contradict them.
See Patterson v Kleiman, 447 Mich 429, 433-435; 526
NW2d 879 (1994). “If the facts are not in dispute and
reasonable minds could not differ concerning the legal
effect of those facts, whether a claim is barred by
immunity is a question for the court to decide as a
matter of law.” Poppen v Tovey, 256 Mich App 351, 354;
664 NW2d 269 (2003); see also Cain v Lansing Housing
Comm, 235 Mich App 566, 568; 599 NW2d 516 (1999)
(“[Alpplicability of governmental immunity is a ques-
tion of law that is reviewed de novo on appeal.”).

Disposition of the present issue requires this Court to
resolve the question whether the tort of trespass-
nuisance is an exception to governmental immunity.
Trespass-nuisance is a trespass or interference with the
use or enjoyment of land by way of a physical intrusion
that the government sets in motion and that results in
personal or property damage. McDowell v Detroit, 264
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Mich App 337, 352; 690 NW2d 513 (2004), rev’d on
other grounds 477 Mich 1079 (2007). Its elements have
been stated simply as a condition, a cause, and control
by the government. Id.

MCL 691.1407(1) provides:

Except as otherwise provided in this act, a governmental
agency is immune from tort liability if the governmental
agency is engaged in the exercise or discharge of a govern-
mental function. Except as otherwise provided in this act,
this act does not modify or restrict the immunity of the
state from tort liability as it existed before July 1, 1965,
which immunity is affirmed.

“Absent a statutory exception, a governmental
agency is immune from tort liability when it exercises
or discharges a governmental function.” Maskery v
Univ of Mich Bd of Regents, 468 Mich 609, 613; 664
NW2d 165 (2003). A “governmental agency” is “the
state or a political subdivision.” MCL 691.1401(d).
“ ‘State’ means the state of Michigan and its agencies,
departments, commissions, courts, boards, councils,
and statutorily created task forces and includes every
public university and college of the state, whether
established as a constitutional corporation or other-
wise.” MCL 691.1401(c). “Political subdivision”

means a municipal corporation, county, county road com-
mission, school district, community college district, port
district, metropolitan district, or transportation authority
or a combination of 2 or more of these when acting jointly;
a district or authority authorized by law or formed by 1 or
more political subdivisions; or an agency, department,
court, board, or council of a political subdivision. [MCL
691.1401(b).]

The statutory exceptions to governmental immunity
are failure to maintain highways, MCL 691.1402(1); the
negligent operation of government-owned vehicles,
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MCL 691.1405; public-building defects, MCL 691.1406;
the performance of proprietary functions, MCL
691.1413; and the ownership or operation of certain
governmental hospitals, MCL 691.1407(4). MCL
691.1417 et seq. also provides for liability for sewage-
disposal-system events. None of these exceptions is
relevant to the present case.

Previously, the Supreme Court held that a limited,
nonstatutory trespass-nuisance exception existed to
governmental immunity. Hadfield, 430 Mich at 145
(opinion by BRICKLEY, J.). Later, in Pohutski, 465 Mich at
685, the Supreme Court noted that it had “strayed from
the plain language” of MCL 691.1407(1) when it con-
cluded in Hadfield that “the historic trespass-nuisance
exception was required by the language of [MCL
691.1407(1)].” The Supreme Court in Pohuski over-
ruled Hadfield to “rectify Hadfield’s misconstruction of
the statutory text.” Pohutski, 465 Mich at 695.

Significantly, however, the Pohutski Court, in reach-
ing its conclusions, relied on the word “state” from the
second sentence of MCL 691.1407(1). Id. at 688-689.
Again, this sentence states: “Except as otherwise pro-
vided in this act, this act does not modify or restrict the
immunity of the state from tort liability as it existed
before July 1, 1965, which immunity is affirmed.”
(Emphasis added.) The Pohutski Court concluded that
because cities, and not the state as defined in MCL
691.1401(c), were involved in that case, the second
sentence of MCL 691.1407(1) was simply inapplicable.
Pohutski, 465 Mich at 689. The Court then held that,
for cities, “the plain language of the governmental tort
liability act does not contain a trespass-nuisance excep-
tion to governmental immunity.” Id. at 689-690.

The Pohutski Court stated:
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Because the state is not involved as a party in these
cases, we need not explicate fully the meaning of the second
sentence of [MCL 691.1407(1)]. We agree with Justice
GRIFFIN [in his partial dissent in Li v Feldt (After Remand),
434 Mich 584, 599; 456 NW2d 55 (1990), overruled in part
by Pohutski] that, at most, the language of the second
sentence requires an historical analysis of the state’s sov-
ereign immunity, but we have no occasion to undertake
such an analysis here. Therefore, contrary to the dissent’s
assertion, we make no determinations regarding common-
law exceptions to the state’s governmental immunity. [Po-
hutski, 465 Mich at 688 n 1 (emphasis in original).]

Here, the “state,” as defined in MCL 691.1401(c), is
indeed involved. The question, then, is whether the
second sentence of MCL 691.1407(1) allows plaintiffs to
pursue the instant lawsuit or whether DOT is protected
by governmental immunity.

We find no basis to conclude that a trespass-nuisance
exception exists for claims against the state. Plaintiffs
argue that the second sentence of MCL 691.1407(1)
preserves a common-law exception to governmental
immunity for trespass-nuisance, but they cite only
Hadfield to support this position. Hadfield and the
pertinent cases cited therein, however, did not address
“sovereign immunity” (i.e., the immunity of the state).
See Pohutski, 465 Mich at 682 (discussing sovereign
immunity); see also Myers v Genesee Co Auditor, 375
Mich 1, 6; 133 NW2d 190 (1965) (“Sovereign immunity
is a specific term limited in its application to the State
and to the departments, commissions, boards, institu-
tions, and instrumentalities of the State.”).

“So far as the State itself is concerned, the doctrine of
sovereign immunity as it presently exists in Michigan is a
creature of the legislature. The doctrine has been modified
by the legislature, abolished by the legislature, re-
established by the legislature, and further modified by the
legislature.” [McDowell v State Hwy Comm’r, 365 Mich
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268, 271; 112 NW2d 491 (1961), quoting the brief of the
Attorney General (emphasis added).]

The Legislature has not seen fit to expand upon this
“creature of the legislature” by providing a trespass-
nuisance exception to governmental immunity for
claims against the state, and there is simply no indica-
tion that a common-law trespass-nuisance exception to
sovereign immunity was in effect at the time of the
enactment of MCL 691.1407(1).

In Ross v Consumers Power Co (On Rehearing), 420
Mich 567; 363 NW2d 641 (1984), the Supreme Court
examined MCL 691.1407(1). It first discussed the “an-
cient common-law concept” of sovereign immunity,
Ross, 420 Mich at 597, and later stated:

The first sentence of § 7 was intended to not only
restore governmental immunity to non-sovereign govern-
mental agencies, but to provide uniform treatment for
state and local agencies. Furthermore, the affirmance of
common-law sovereign immunity in the second sentence of
§ 7 was a clear directive that this Court henceforth could
not ... judicially abrogate the state’s sovereign immu-
nity. . . .

Therefore, at the time § 7 was enacted, the state was
immune from tort liability when it was engaged in the
exercise or discharge of a governmental function, unless a
statutory exception was applicable. This same immunity is
reiterated by the first and second sentences of § 7.

* £ £l

In summary, at the time § 7 was enacted and became
effective, the state enjoyed immunity from tort liability at
common law whenever it was engaged in the exercise or
discharge of a governmental function, unless a statutory
exception was applicable. This common-law sovereign im-
munity was codified by the second sentence of § 7. The
immunity granted to the state by the first sentence of § 7 is
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essentially coextensive with this common-law immunity.
We note that this interpretation furthers the Legislature’s
intent to create uniform standards of liability for state and
non-sovereign governmental agencies. [Id. at 605-606,
608.]

Ross clearly indicates that exceptions to sovereign im-
munity must be granted by the Legislature. Again, the
Legislature has not provided such an exception for
trespass-nuisance claims.? We thus hold that DOT was
entitled to summary disposition with regard to plain-
tiffs’ trespass-nuisance claim.

In their cross-appeal, plaintiffs claim that the trial
court should not have granted defendants summary
disposition with regard to the inverse-condemnation
claim. In reviewing a motion for summary disposition
under MCR 2.116(C)(10), this Court considers the
pleadings, depositions, admissions, and other docu-
mentary evidence in the light most favorable to the
nonmovant. Morris & Doherty, PC v Lockwood, 259
Mich App 38, 42 n 2; 672 NW2d 884 (2003). If the
evidence fails to demonstrate a genuine issue of
material fact, the movant is entitled to judgment as a
matter of law. Franchino v Franchino, 263 Mich App
172, 181; 687 NW2d 620 (2004). A genuine issue of
material fact exists when, after the court reviews the
record in the light most favorable to the nonmovant,
there remains an issue upon which reasonable minds
could differ. West v Gen Motors Corp, 469 Mich 177,
183; 665 NW2d 468 (2003).

2 Plaintiffs contend that their trespass-nuisance claim rises to the level
of an unconstitutional-taking claim and therefore cannot be barred by
sovereign immunity. We need not decide whether such a taking claim
would be exempt from sovereign immunity because, as noted later in this
opinion, plaintiffs have failed to set forth the necessary allegations to
constitute an unconstitutional-taking claim.
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“ ‘Eminent domain’ or ‘condemnation’ is the power
of a government to take private property.” Silver Creek
Drain Dist v Extrusions Div, Inc, 468 Mich 367, 373;
663 NW2d 436 (2003). The United States Constitution
precludes the federal government from taking private
property unless it is taken for a public use and with just
compensation. US Const, Am V. Similarly, the Michigan
Constitution requires that “[p]rivate property shall not
be taken for public use without just compensation.”
Const 1963, art 10, § 2. Additionally, MCL 213.55(1)
requires that, in the event the parties fail to agree with
regard to the purchase of the property, courts ascertain
and determine just compensation to be made for con-
demned property.

“An inverse or reverse condemnation suit is one
instituted by a landowner whose property has been
taken for public use without the commencement of
condemnation proceedings.” Electro-Tech, Inc v H F
Campbell Co, 433 Mich 57, 88-89; 445 NW2d 61 (1989)
(citation and quotation marks omitted). “While there is
no exact formula to establish a de facto taking, there
must be some action by the government specifically
directed toward the plaintiff’s property that has the
effect of limiting the use of the property.” Dorman v
Clinton Twp, 269 Mich App 638, 645; 714 NW2d 350
(2006) (citation and quotation marks omitted). Gener-
ally, a plaintiff alleging a de facto taking or inverse
condemnation must establish (1) that the government’s
actions were a substantial cause of the decline of the
property’s value and (2) that the government abused its
powers in affirmative actions directly aimed at the
property. Hinogjosa v Dep’t of Natural Resources, 263
Mich App 537, 548; 688 NW2d 550 (2004). “Further, a
plaintiff alleging inverse condemnation must prove a
casual connection between the government’s action and
the alleged damages.” Id. Additionally,
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[a]lny injury to the property of an individual which deprives
the owner of the ordinary use of it is equivalent to a taking,
and entitles him to compensation. So a partial destruction
or diminution of value of property by an act of government,
which directly and not merely incidentally affects it, is to
that extent an appropriation. [Peterman v Dep’t of Natural
Resources, 446 Mich 177, 190; 521 NW2d 499 (1994)
(citations and quotation marks omitted).]

In cases involving a “legalized nuisance,” e.g., “the
persistent passing of trains on a railroad, or planes in
the air, or vehicles on the road,” a plaintiff must allege
that the property is directly affected in a manner that is
unique or peculiar relative to the property of other
similarly situated persons. Spiek v Dep’t of Transp, 456
Mich 331, 345; 572 NW2d 201 (1998).

In Spiek, 456 Mich at 334, the plaintiffs’ residence
abutted the service drive to an interstate highway, and
they initiated an inverse-condemnation action against
the defendant, “alleging that defendant’s actions in
locating the service drive adjacent to their property had
‘so interfered with Plaintiffs’ quiet use and enjoyment
of the property as to render it worthless, and to consti-
tute a taking of property for public purpose without
payment of just compensation....”” The trial court
granted the defendant’s motion for summary disposi-
tion “ ‘as a matter of public policy.’ ” Id. at 336. This
Court reversed, concluding that the plaintiffs should
have been afforded an opportunity to establish that
their use and enjoyment of the property was affected
detrimentally to a degree greater than the public. Id.
The Supreme Court granted leave to appeal “to decide
whether noise, dust, vibration, and fumes experienced
by owners of property along an interstate freeway
constitute a taking of a recognized property interest
where the effects alleged are not unique or peculiar in
character.” Id. at 332.
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The Supreme Court opined that if “a legalized nuisance
affects all in its vicinity in common, damages generally are
not recoverable under just-compensation theory” because
such common injuries are “incidental effects not amount-
ing to an appropriation.” Id. at 345. The Court discussed
the common-law doctrine of damnum absque injuria:
“‘Loss, hurt, or harm without injury in the legal sense;
that is, without such breach of duty as is redressible by a
legal action. A loss or injury which does not give rise to an
action for damages against the person causing it.’ ” Id. at
346, quoting Black’s Law Dictionary (6th ed).

The Spiek Court noted that if

the plaintiff alleges that the property is directly affected in
a manner that is unique or peculiar in comparison to the
property of other similarly situated persons, the plaintiff
states a claim for which the relief sought may be granted
under well-established principles for proving the right to
compensation. [Spiek, 456 Mich at 346.]

The Court specifically explained:

The right to just compensation, in the context of an
inverse condemnation suit for diminution in value caused
by the alleged harmful affects to property abutting a public
highway, exists only where the landowner can allege a
unique or special injury, that is, an injury that is different
in kind, not simply in degree, from the harm suffered by all
persons similarly situated. While the Michigan courts have
not had the opportunity to address this issue directly in
recent years, the overwhelming weight of foreign authority
supports this conclusion, as do contemporary public policy
considerations. [Id. at 348.]

The Court opined further:

In the context of traffic flow, a degree of harm threshold,
as opposed to the well-established difference in kind
threshold, would be unworkable both in a practical sense



280 288 MICH APP 267 [Apr
OPINION OF THE COURT

and from the standpoint of public policy because it would
depend on the amount of traffic traveling a particular
highway at a particular time that may change over time
because of factors unrelated to and out of the control of the
state. For example, demographic changes and economic
changes affecting commercial and industrial development
may determine the degree of harm, rather than the actual
location of the highway in a particular place by the state.
To require the state to litigate every case in which a person
owning land abutting a public highway feels aggrieved by
changing traffic conditions would wreak havoc on the
state’s ability to provide and maintain public highways and
place within the judicial realm that which is inappropriate
for judicial remedy. Where harm is shared in common by
many members of the public, the appropriate remedy lies
with the legislative branch and the regulatory bodies
created thereby, which participate extensively in the regu-
lation of vibrations, pollution, noise, etc., associated with
the operation of motor vehicles on public highways. Only
where the harm is peculiar or unique in this context does
the judicial remedy become appropriate. [Id. at 349.]

The Supreme Court concluded that the defendant
was entitled to summary disposition because the plain-
tiffs had failed to overcome the doctrine of damnum
absque injuria by failing to “alleg[e] harm of a character
different from that suffered by all living in similar
proximity to a highway.” Id. at 350. The Court found
that the “plaintiffs’ complaint alleges the same type of
incidental and consequential harm as is experienced by
all persons similarly situated to plaintiffs in that they
reside near a public highway.” Id. The Court further
rejected the plaintiffs’ assertion “that recovery was
available if the harm suffered merely differed in degree
from the inconvenience experienced by the public at
large.” Id. The Court ultimately held:

The just-compensation requirement in the Michigan
Constitution does not require the state to compensate
every property owner living in proximity to a public high-
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way for the normal inconveniences associated therewith.
The plaintiff states a claim for which relief may be granted
only where the plaintiff alleges harm of a unique or
peculiar kind. We reverse the decision of the Court of
Appeals and reinstate the trial court’s order granting
defendant’s motion for summary disposition. [Id. at 350-
351.]

In this case, defendants used salt as a means to
prevent ice from building up on public highways and
roads. Notably, plaintiffs allege that the harm is caused
not by the act of administering salt to the highways and
roads, but as a result of traffic causing salt spray to
ultimately invade plaintiffs’ property, thereby harming
their blueberry crops. Ottawa County formed the Ot-
tawa County Road Salt Commission to identify strate-
gies to modify Ottawa County’s winter road mainte-
nance to prevent further environmental impacts related
to the application of road salt. A survey was conducted,
which estimated losses to blueberry production for
2008. The survey looked at 16 property owners with 32
farms. Fifteen farms did not provide any information
regarding losses. The other 17 farms listed losses rang-
ing from $3,000 to $200,000. Seven farms listed losses
of less than $10,000; seven farms listed losses between
$10,000 and $50,000; one farm listed losses of $80,000;
one farm listed losses of $120,000; and one farm listed
losses of $200,000. The road salt commission noted that
the environmental impact from road salt received at-
tention after blueberry growers reported damage to
blueberry bushes near roadways. The road salt commis-
sion also acknowledged:

The threat of increasing road salt usage to the blueberry
industry is not the only cause for concern. If current winter
road maintenance practices are not changed, the damage
observed to roadside trees and ornamental plants could
become more widespread. Other impacts could also become
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more pronounced. Elevated levels of chloride, for example,
have been detected in irrigation ponds adjacent to road-
ways. Rising chloride levels have also been found in
groundwater in Illinois, as well as in the Great Lakes.
While the chloride levels detected in groundwater and in
the Great Lakes are not yet believed to be harmful to
humans, some research indicates that these levels have
already altered our ecosystems. For instance, researchers
have identified the increased salinity in the Great Lakes as
a factor in the migration of some exotic species to this
region.

The road salt commission’s report, Recommendations
for Salt Management, generally focused on the environ-
mental impact on blueberry crops. Nevertheless, as
noted in the report’s facts and findings regarding im-
pacts of road salt usage:

Other environmental impacts, including damage to
other types of roadside vegetation and water resources, are
occurring or suspected of occurring as a result of road salt
usage. The effect of road salt exposure on trees is explained
in an article which appeared in Michigan Landscape Maga-
zine (See Attachment K). The impact on water resources is
documented in Table 1 and Figures 1-2.

The road salt commission also provided measures
designed to eliminate the damaging effects of road salt
exposure to blueberries by establishing windbreaks
using salt resistant tree species, placing the first row of
blueberry plantings at least 300 feet from the road,
digging irrigation ponds at the back of the field away
from roads, and improving drainage around fields.

Certainly, plaintiffs have suffered some kind of loss
as a result of the application of the road salt; however,
their claims are precluded under the common-law doc-
trine of damnum absque injuria. See Spiek, 456 Mich at
346. Ultimately, the harm is akin to that resulting from
“the amount of traffic traveling a particular highway at
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a particular time ....” See id. at 349. The by-product
pollution is suffered by all people owning land adjacent
to the salted roads, and the harm-causing factors are
“unrelated to and out of the control of the state.” Id.
“[Alcts done in the proper exercise of governmental
powers, and not directly encroaching upon private
property, though their consequences may impair its use,
are universally held not to be a taking within the
meaning of the constitutional provision.” Case v Sagi-
naw, 291 Mich 130, 141; 288 NW 357 (1939) (citation
and quotation marks omitted). Thus, such acts do not
entitle the property owner to compensation from the
state. Id. at 141-142.

Plaintiffs maintain that their injury is different from
other similarly situated property owners. Plaintiffs
emphasize the loss of their cash crop as compared to
other property owners’ lawns, ornamental plantings, or
incidental roadside vegetation. However, plaintiffs’ in-
jury clearly is merely of a different degree than that
suffered by the public at large and therefore is not
actionable. Spiek, 456 Mich at 350.

Affirmed in part, reversed in part, and remanded for
entry of judgment in favor of DOT. We do not retain
jurisdiction.

MURRAY, J., concurred.

BECKERING, dJ. (concurring). 1 concur in the result
reached by the majority in this matter, but write sepa-
rately to elaborate on the majority’s analysis and why
we are compelled to dismiss plaintiffs’ claims.

In reaching its conclusion that there is no trespass-
nuisance exception to the doctrine of sovereign immu-
nity, the majority relies in part on Ross v Consumers
Power Co (On Rehearing), 420 Mich 567; 363 NW2d 641
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(1984), which predates Pohutski v City of Allen Park,
465 Mich 675; 641 NW2d 219 (2002). In Pohutski, our
Supreme Court held that the first sentence of MCL
691.1407(1) contains no trespass-nuisance exception to

governmental immunity for cities. Pohutski, 465 Mich
at 689-690. MCL 691.1407(1) provides:

Except as otherwise provided in this act, a governmental
agency is immune from tort liability if the governmental
agency is engaged in the exercise or discharge of a govern-
mental function. Except as otherwise provided in this act,
this act does not modify or restrict the immunity of the
state from tort liability as it existed before July 1, 1965,
which immunity is affirmed.

The Pohutski Court cited Ross, a pre-Hadfield! case, for
the propositions that because the state created the
courts, it is not subject to the courts, that the govern-
mental tort liability act “ ‘was intended to provide
uniform liability and immunity to both state and local
governmental agencies’ when involved in a governmen-
tal function,” and that by enacting the second sentence
of MCL 691.1407(1), the Legislature meant to ensure
that “ ‘by restoring to municipal corporations immu-
nity for governmental functions and making uniform
the immunity of all governmental entities for govern-
mental functions [in the first sentence], it was not
thereby waiving the state’s common-law absolute sov-
ereign immunity for non-governmental func-
tions . ... ” Pohutski, 465 Mich at 681-683, 693, citing
and quoting Ross, 420 Mich at 598, 605, 614, and Ross,
420 Mich at 669 (LEVIN, J., dissenting in part). The
Court specifically refrained, however, from interpreting
or applying the second sentence of MCL 691.1407(1),
stating that the second sentence did not apply because

Y Hadfield v Oakland Co Drain Comm’r, 430 Mich 139; 422 NW2d 205
(1988), overruled by Pohutski, 465 Mich at 695.
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the state was not a party, and therefore, it would not
“explicate fully the meaning of the second sentence” or
make any “determinations regarding common-law
[trespass-nuisance] exceptions to the state’s govern-
mental immunity.” Pohutski, 465 Mich at 688 n 1, 689.
The Court also stated that, “at most, the language of
the second sentence requires an historical analysis of
the state’s sovereign immunity, but we have no occasion
to undertake such an analysis here.” Id. at 688 n 1
(emphasis omitted). In concluding that the second sen-
tence contains no trespass-nuisance exception to sover-
eign immunity, the majority in this case also cites Ross,
reiterating and expanding upon the propositions previ-
ously cited in Pohutski. Although Ross predated Po-
hutski and was superseded in part on other grounds by
MCL 691.1407(5), the portions of Ross cited in the
majority opinion remain good law.

I agree with the majority’s outcome primarily, how-
ever, because an historical analysis of sovereign immu-
nity before July 1, 1965, reveals no indication that a
common-law exception existed with respect to trespass-
nuisance claims against the state. As noted by the
majority, plaintiffs cite only Hadfield, 430 Mich 139, in
support of their contention that the second sentence of
MCL 691.1407(1) preserves the common-law exception
for trespass-nuisance claims against the state. The
Hadfield Court conducted an extensive historical analy-
sis in its decision; however, the 13 cases referenced in
that decision do not shed any light on the concept of
sovereign immunity. Significantly, the defendants in
those cases, which focus primarily on “nuisance”
claims, fall under the “political subdivision” definition
of MCL 691.1401(b), not the “state” definition of MCL
691.1401(c). See Pennoyer v Saginaw, 8 Mich 534 (1860)
(the defendant was a city); Sheldon v Village of Kalama-
zo00, 24 Mich 383 (1872) (the defendant was a village);
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Ashley v Port Huron, 35 Mich 296 (1877) (the defendant
was a city); Rice v City of Flint, 67 Mich 401; 34 NW 719
(1887) (the defendant was a city); Seaman v City of
Marshall, 116 Mich 327; 74 NW 484 (1898) (the defen-
dant was a city); Ferris v Detroit Bd of Ed, 122 Mich
315; 81 NW 98 (1899) (the defendant board of education
was a political subdivision); Kilts v Kent Co Bd of
Supervisors, 162 Mich 646; 127 NW 821 (1910) (the
defendant county board of supervisors was a political
subdivision); Attorney General, ex rel Wyoming Twp v
Grand Rapids, 175 Mich 503; 141 NW 890 (1913)
(litigation between municipalities); Donaldson v City of
Marshall, 247 Mich 357; 225 NW 529 (1929) (the
defendant was a city); Robinson v Wyoming Twp, 312
Mich 14; 19 NW2d 469 (1945) (the defendant was a
township); Rogers v Kent Co Bd of Co Rd Comm’rs, 319
Mich 661; 30 NW2d 358 (1948) (the defendant was a
political subdivision); Defnet v Detroit, 327 Mich 254; 41
NW2d 539 (1950) (the defendant was a city); Herro v
Chippewa Co Rd Comm’rs, 368 Mich 263; 118 NW2d
271 (1962) (the defendant was a political subdivision).
As such, the defendants in those cases could not be
afforded sovereign immunity. See Myers v Genesee Co
Auditor, 375 Mich 1, 6; 133 NW2d 190 (1965) (“Sover-
eign immunity is a specific term limited in its applica-
tion to the State and to the departments, commissions,
boards, institutions, and instrumentalities of the
State.”) (emphasis omitted). Plaintiffs cite no caselaw
establishing that any exceptions to governmental im-
munity with respect to political subdivisions before
1965 are to be imputed to sovereign immunity as well.

Additionally, I note that footnote 2 of the majority
opinion briefly addresses plaintiffs’ argument that their
trespass-nuisance claim rises to the level of an
unconstitutional-taking claim and is, therefore, exempt
from sovereign immunity. The footnote states: “We need
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not decide whether such a taking claim would be exempt
from sovereign immunity because, as noted later in this
opinion, plaintiffs have failed to set forth the necessary
allegations to constitute an unconstitutional-taking
claim.” While I agree with this statement, it is worth
noting that while trespass-nuisance and unconstitutional-
taking claims are similar, they remain distinct actions.

In Hinojosa v Dep’t of Natural Resources, 263 Mich
App 537; 688 NW2d 550 (2004), this Court discussed
the distinction between claims for trespass-nuisance
and unconstitutional taking. The Hinojosa Court first
discussed the applicability of Buckeye Union Fire Ins Co
v Michigan, 383 Mich 630; 178 NW2d 476 (1970),>
noting:

2 In Buckeye, 383 Mich at 632, on April 10, 1963, a fire started in
buildings owned by the state and spread to neighboring properties. The
plaintiffs sued the state, asserting that the condition of the buildings
“constituted a nuisance to the premises and properties insured by
plaintiffs.” Id. The trial court concluded that there was a nuisance, but
that the state had sovereign immunity as to the nuisance action. Id. at
633. In reversing the trial court and the Court of Appeals, our Supreme
Court essentially converted the plaintiffs’ nuisance claim to an
unconstitutional-taking claim. The Court noted that sovereign immunity
does not apply to taking claims, id. at 641, and justified its holding on
public policy grounds, stating: “Courts of other states have applied
similar provisions in their state constitutions to factual situations
corresponding to those of this case,” id. at 642. The Court quoted the
Massachusetts Supreme Judicial Court:

“This private nuisance was nonetheless one merely because the
city had acquired the lot through foreclosure for nonpayment of
taxes. Public policy in a civilized community requires that there be
someone to be held responsible for a private nuisance on each piece
of real estate, and, particularly in an urban area, that there be no
oases of nonliability where a private nuisance may be maintained
with impunity.” [Id. at 643-644, quoting Kurtigian v City of
Worcester, 348 Mass 284, 291; 203 NE2d 692 (1965).]

Our Supreme Court held that “[t]here is no sovereign immunity appli-
cable to a situation of nuisance as we have in this case.” Buckeye, 383
Mich at 644.
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The liability imposed on the state [in Buckeye] was for
the tort of nuisance, not to justly compensate an owner for
the taking of private property for public use. Nevertheless,
the Buckeye Court relied on the Taking Clause as its
rationale for concluding that common-law sovereign immu-
nity did not shield the state from liability for nuisance.
[Hinogjosa, 263 Mich App at 543.]

This Court also noted:

Regarding Buckeye, the Hadfield Court observed that,
“although the plaintiff had alleged nuisance and this Court
found nuisance, the holding was premised on the fact that
an unconstitutional taking had occurred,” and that the
Buckeye Court treated the two causes of action as synony-
mous. . . . But the Court also noted that “[d]irect reliance
on [the Taking Clause] should not be confused with the
assertion of the trespass-nuisance exception . .. [because]
other trespass-nuisance cases that cited the taking provi-
sion of the constitution merely employed that provision as
a rationale for the judicially created rule that would impose
liability in a tort setting involving governmental immu-
nity.” . . . Our Supreme Court later would again emphasize
that a constitutional taking and the tort of trespass-
nuisance are distinct actions. [Id. at 545-546, quoting
Hadfield, 430 Mich at 165 n 10, 168.]

This Court underscored that although judicial decisions
have closely associated trespass-nuisance with the Tak-
ing Clause, the former action remains a tort. Hinojosa,
263 Mich App at 546. See also Peterman v Dep’t of
Natural Resources, 446 Mich 177, 206-207; 521 NW2d
499 (1994) (a constitutional taking and the tort of
trespass-nuisance are distinct actions).

The Hinojosa Court concluded:

In the case at bar, the trial court correctly dismissed
plaintiffs’ tort claim of trespass-nuisance because our Su-
preme Court in Pohutski overruled Hadfield, finding that
“the plain language of the governmental tort liability act
does not contain a trespass-nuisance exception to govern-
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mental immunity.” Pohutski, supra at 689-690. But the
majority in Pohutski pointedly declined to address whether
facts that previously might have supported liability for a
trespass-nuisance could establish an unconstitutional tak-
ing. The Pohutski Court stated:

“The parties have addressed whether trespass nuisance
is not a tort within the meaning of the governmental
immunity statute, but rather an unconstitutional taking of
property that violates Const 1963, art 10, § 2. The trial
courts in these cases have yet to address the taking claims.
Therefore, we decline to discuss those claims at this time.”
[Id. at 699.]

Thus, although presented the opportunity, our Supreme
Court declined to adopt Justice KELLY’s views that Buckeye
“acknowledged that the trespass-nuisance exception has a
constitutional basis,” and that “[glovernmental immunity
is not a defense to a constitutional tort claim, hence not to
a claim based on trespass-nuisance.” Pohutski, supra at
709 (KEeLLy, J., dissenting), citing Thom v State Hwy
Comm’r, 376 Mich 608, 628; 138 NW2d 322 (1965). We
conclude, therefore, that the issue whether trespass-
nuisance as alleged here may constitute a constitutional
taking was not decided in Buckeye. Hence, we must con-
sider other decisions addressing the application of the
Taking Clause. [Hinojosa, 263 Mich App at 547-548.]

The Hinogjosa Court held that the plaintiffs failed to

state a cause of action for a “ ‘taking’ ” or “ ‘inverse
condemnation.” ” Id. at 548.

In sum, courts of this state have held that trespass-
nuisance and unconstitutional taking are distinct ac-
tions. Our Supreme Court has not yet addressed
whether facts that might establish liability for trespass-
nuisance could establish an unconstitutional-taking
claim. See id. at 547. It is clear, however, that while our
Legislature has the constitutional authority to modify
or abolish the ability to bring trespass-nuisance claims
against the state, an unconstitutional-taking action
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may not be limited except as provided by the Michigan
Constitution. [Id. at 546.] Thus, if plaintiffs alleged a
taking, they may have a cause of action. As stated by the
majority, however, we need not address that issue
because plaintiffs failed to set forth the allegations
necessary to establish an unconstitutional taking.

Finally, in regard to plaintiffs’ inverse-condemnation
claim, I agree with the majority’s conclusion that the
difference between the injuries suffered by plaintiffs
and similarly situated property owners is best catego-
rized as one of degree, and not of kind, and therefore,
plaintiffs’ claim must fail. I acknowledge, however, that
this is a close call requiring careful consideration.

The majority compares this case to Spiek v Dep’t of
Transp, 456 Mich 331, 333-334; 572 NW2d 201 (1998),
wherein the plaintiffs brought an inverse-condemnation
action against the defendant for locating an interstate
highway service drive adjacent to their residential prop-
erty. The plaintiffs’ complaint alleged that the service
drive produced

“an essential change in the neighborhood [that] ... vio-
lated restrictive covenants in the subdivision ... [and]
caused grave and serious damage to the value of the. ..
property by increasing dramatically the levels of noise,
vibrations, pollution and dirt in the once-residential
area . .. [thus] destroying the desirability of the . .. prop-
erty as an area for living and . . . destroying the acceptabil-
ity of the property for residential purposes.” [Id. at 334.]

As noted in the majority opinion for this case, the Spiek
Court held that damages are not recoverable for a
“legalized nuisance” such as “the persistent passing of
trains on a railroad, or planes in the air, or vehicles on
the road” unless “the plaintiff alleges that the property
is directly affected in a manner that is unique or
peculiar in comparison to the property of other simi-
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larly situated persons . . ..” Id. at 345-346. The plaintiff
must allege an injury “different in kind, not simply in
degree, from the harm suffered by all persons similarly
situated.” Id. at 348. Significantly, the Spiek Court
further stated:

In the context of traffic flow, a degree of harm threshold,
as opposed to the well-established difference in kind
threshold, would be unworkable both in a practical sense
and from the standpoint of public policy because it would
depend on the amount of traffic traveling a particular
highway at a particular time that may change over time
because of factors unrelated to and out of the control of the
state. For example, demographic changes and economic
changes affecting commercial and industrial development
may determine the degree of harm, rather than the actual
location of the highway in a particular place by the state.
To require the state to litigate every case in which a person
owning land abutting a public highway feels aggrieved by
changing traffic conditions would wreak havoc on the
state’s ability to provide and maintain public highways and
place within the judicial realm that which is inappropriate
for judicial remedy. Where harm is shared in common by
many members of the public, the appropriate remedy lies
with the legislative branch and the regulatory bodies
created thereby, which participate extensively in the regu-
lation of vibrations, pollution, noise, etc., associated with
the operation of motor vehicles on public highways. Only
where the harm is peculiar or unique in this context does
the judicial remedy become appropriate. [Id. at 349.]

The Spiek Court reversed the decision of the Court of
Appeals and reinstated the Court of Claims order grant-
ing summary disposition to the defendant, concluding
that the plaintiffs had failed to state a claim upon which
relief could be granted because they did not allege harm
to their property that differed “in kind from the harm
suffered by all living in proximity to a public highway in
Michigan.” Id. at 350. Rather, the plaintiffs’ complaint
alleged “the same type of incidental and consequential
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harm as is experienced by all persons similarly situated
to plaintiffs in that they reside near a public highway.”
Id.

In this case, plaintiffs allege that the spreading of salt
on public highways and primary county roads adjacent
to their blueberry fields ultimately results in reduced
blueberry production. According to plaintiffs, after the
salt is spread, passing vehicles and the wind throw salt
water onto their fields, causing damage to blueberry
bushes and reduced production from those bushes. The
spreading of salt on the roads may be categorized as a
“legalized nuisance” comparable to locating a highway
service drive near residential property, resulting in
increased levels of noise, vibration, pollution, and dirt
from traffic flow. See id. at 345. Therefore, like the
plaintiffs in Spiek, plaintiffs in this case must allege an
injury “different in kind, not simply in degree, from the
harm suffered by all persons similarly situated.” Id. at
348. Plaintiffs’ injury must be unique or peculiar. See
id. at 346.

As our Supreme Court articulated in Spiek, it would
be unworkable to apply a degree-of-harm threshold,
rather than a difference-in-kind threshold, in the con-
text of traffic flow. Id. at 349. It would also be unwork-
able under the facts of this case. The road commissions
responsible for spreading salt do so to prevent the
formation of ice on public highways and primary county
roads during the winter months. The amount of salt
spread on the roads directly correlates to the severity of
the weather. According to plaintiffs, once the salt is
spread, salt water is thrown onto their fields by passing
vehicles and the wind. Thus, the degree of harm suf-
fered by plaintiffs is largely dependent on the weather
over the course of the winter, which is out of defen-
dants’ control, and traffic flow, which may also be
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affected by factors out of defendants’ control. Requiring
the state and county road commissions to litigate every
case in which vegetation is damaged by salt spray would
seriously impede their ability to protect Michigan’s
citizens from the hazards presented by ice-covered
roads. I agree with the Spiek Court that under facts
such as these, a legislative remedy is more appropriate
than a judicial remedy. The legislative branch is the
appropriate branch to weigh the safety hazards pre-
sented by ice-covered roads against the environmental
and economic impact of salt usage and, if deemed
necessary, order that the spreading of salt be reduced or
replaced with an alternative method of deicing the
roads.

Plaintiffs claim that the harm they suffer is of a
different kind than the harm suffered by those similarly
situated. Plaintiffs liken their situation to that experi-
enced by the respondents in United States v Causby,
328 US 256, 258-259; 66 S Ct 1062; 90 L. Ed 1206 (1946),
wherein the persistent intrusion of low-flying army and
navy aircraft accessing the glide path of a runway by
passing approximately 83 feet over the respondents’
property, 67 feet above their house, 63 feet above the
barn, and 18 feet above the highest tree forced the
respondents to give up using their property as a com-
mercial chicken farm. The United States Supreme
Court held that such conduct (which involved traveling
below the navigable airspace of the United States)?
amounted to a physical invasion of the property enti-
tling the respondents to compensation for the taking of
their property. Id. at 265-267. Plaintiffs argue that the
respondents in Causby prevailed because their harm

3 “[N]avigable airspace” was then defined as “ ‘airspace above the
minimum safe altitudes of flight prescribed by the Civil Aeronautics
Authority.” ” Causby, 328 US at 263, quoting 49 USC 180.
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was distinguishable from others who suffered the mere
normal inconveniences of modern air travel over their
lands at higher altitudes. Plaintiffs contend that, like
the respondents in Causby, they have suffered a unique
injury, namely the destruction of their crops hundreds
of feet from the roadsides as compared to other property
owners who have suffered the incidental burning of
some of their lawns. But, unlike the respondents in
Causby, plaintiffs do not suggest that their properties
have been singled out in some way. Rather, they claim
that the harm they suffer—damage to their blueberry
bushes—is unique because it is economic in nature.
Plaintiffs engage in commercial blueberry production,
and when their bushes are damaged and rendered less
productive, the damage affects plaintiffs’ economic vi-
ability. While there is merit to the argument that the
harm suffered by plaintiffs is different from that suf-
fered by a property owner who, for example, has lost
merely a section of lawn or decorative plantings as a
result of salt spray, I must agree with the majority that
the difference between the injuries is best categorized
as one of degree, and not of kind. First, as noted in the
majority opinion, there is evidence that blueberry
bushes are not the only type of vegetation affected by
the spreading of salt on the roads. The report issued by
the road salt commission indicates that salt usage
damages roadside trees and ornamental plants. It may
also negatively affect our ecosystems by raising the level
of chloride in nearby bodies of water. Therefore, it is
reasonable to presume that persons who use their
roadside properties for the commercial production of
trees or ornamental plants, or any other type of com-
mercial enterprise that may be negatively affected by
the spreading of salt on the roads, would suffer the
same kind of injury as plaintiffs. Moreover, in cases
where a property owner loses merely decorative plant-
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ings or any other type of vegetation that was not
intended to produce a profit, the owner loses not only
the value of that particular vegetation, which may be
substantial if, for example, the owner has costly orna-
mental plantings along the roadside, but also the option
to use the roadside property to grow any new vegetation
that would be damaged by salt spray, including cash
crops.

Because the harm suffered by plaintiffs differs only
in degree, and not in kind, from the harm suffered by
those similarly situated, I agree with the majority that
plaintiffs’ inverse-condemnation claim must fail.
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OSHTEMO CHARTER TOWNSHIP v
KALAMAZOO COUNTY ROAD COMMISSION

Docket No. 292980. Submitted March 2, 2010, at Grand Rapids. Decided

April 29, 2010, at 9:05 a.m.

Oshtemo Charter Township brought an action in the Kalamazoo
Circuit Court against the Kalamazoo County Road Commission,
Alamo Township, and Kalamazoo Charter Township, seeking, in
part, a preliminary injunction that would stay the decision of the
road commission to void certain parts of plaintiff’s Truck Route
Ordinance No. 478 pursuant to MCL 257.726(3) and prevent heavy
trucks from using three streets. The trial court, Alexander C.
Lipsey, J., granted a preliminary injunction after finding that
plaintiff would likely prevail on the merits of the case because, as
a result of an apparent typographical error in the last sentence of
MCL 257.726(3), the road commission did not have the authority
to void the disputed parts of plaintiff’s ordinance. The road
commission appealed by leave granted, and Oshtemo Charter
Township cross-appealed.

The Court of Appeals held:

The trial court misinterpreted MCL 257.726(3). A typographi-
cal error exists on the face of the statute. Although the trial court
correctly observed that, as a general rule, clear statutory language
must be enforced as written, the trial court overlooked the
interpretive doctrine of statutory construction known as scriven-
er’s error. Application of the doctrine leads to the conclusion that
the reference to MCL 247.671 to MCL 247.675 in MCL 257.726(3)
was a product of a clerical error that provides no means to
effectuate the text of MCL 257.726(3) and renders the statute
nugatory. By construing the phrase “MCL 247.671 to 247.675” as
“MCL 247.651 to 247.675” under the scrivener’s error doctrine,
the provisions of the statute may be given effect and not rendered
nugatory. The preliminary injunction must be vacated, and the
case must be remanded to the trial court for further proceedings.

Vacated and remanded.

METER, PdJ., concurring, agreed with the majority’s analysis
concerning the doctrine of scrivener’s error as applied in this case,
but wrote separately to state that the same result could be
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obtained by application of additional principles of statutory con-
struction that are grounded in Michigan caselaw, including the
principle that apparently plain statutory language can be rendered
ambiguous by its interaction with other statutes. An ambiguity
exists because the provisions referred to in MCL 257.726(3)
provide no means to effectuate the text of the statute, whereas the
provisions found in MCL 247.651 through MCL 247.655 do. A
construction of MCL 257.726(3) that substitutes “MCL 247.651”
for “MCL 247.671” reflects a commonsense construction that best
accomplishes the purpose of MCL 257.726(3). The trial court’s
enforcement of MCL 257.726(3) as written rendered the statute
nugatory and produced absurd consequences. Vacation of the
preliminary injunction and a remand for further proceedings is
appropriate even without application of the doctrine of scrivener’s
error.

1. STATUTES — DOCTRINE OF SCRIVENER’S ERROR.

The interpretive doctrine of statutory construction known as scriv-
ener’s error may be applied when on the face of a statute it is clear
that a mistake of expression or clerical error, rather than of
legislative wisdom, has been made; if the objective import of the
statute is clear, it is not contrary to sound principles of statutory
interpretation to give the totality of the context precedence over a
single mistake of expression or clerical error.

2. STATUTES — DOCTRINE OF SCRIVENER’S ERROR — HIGHWAYS — WORDS AND
PHRASES — COUNTY PRIMARY ROADS.

Use of the phrase “MCL 247.671 to 247.675” in MCL 257.726(3),
which was meant to incorporate the provisions of 1951 PA 51 that
pertain to the designation of county primary roads, was a clerical
error, but under the interpretive doctrine of statutory construction
known as scrivener’s error, the text of MCL 257.726(3) may be
given effect if the phrase is interpreted instead as “MCL 247.651 to
247.675.”

Fahey Schultz Burzych Rhodes PLC (by William K.
Fahey and Stephen J. Rhodes) and James W. Porter, PC.
(by James W. Porter), for Oshtemo Charter Township.

Smith Haughey Rice & Roegge (by Jon D. Vander
Ploeg, Charles F. Behler, and Karl W. Butterer, Jr.) and
Lewis Reed & Allen, PC. (by Stephen Denenfeld), for the
Kalamazoo County Road Commission.
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Ford, Kriekard, Soltis & Wise, PC. (by Robert A.
Soltis), for Alamo Township.

Bauckham, Sparks, Lohrstorfer, Thall & Seeber, PC.
(by Kenneth C. Sparks), for Kalamazoo Charter Town-
ship.

Before: METER, Pd., and ZAHRA and DONOFRIO, Jd.

PER CURIAM. Defendant Kalamazoo County Road
Commission appeals by leave granted an order that
granted plaintiff, Oshtemo Charter Township, a pre-
liminary injunction enjoining the implementation of
the road commission’s decision to void a portion of
plaintiff’s truck route ordinance. Plaintiff cross-
appealed. We hold that the trial court misinterpreted
MCL 257.726(83), the statute authorizing the road com-
mission to resolve the dispute among several townships
in this matter. We conclude that a typographical error
exists on the face of MCL 257.726(3). The trial court
erred when it failed to employ the interpretive doctrine
known as scrivener’s error when construing MCL
257.726(3). We vacate the preliminary injunction and
remand this case for further proceedings.

On March 27, 2007, plaintiff adopted its Truck Route
Ordinance No. 478. The ordinance designates, “to the
exclusion of all other roads,” certain specific streets
traversing the township for use by heavy trucks, includ-
ing double-trailer gravel trucks. It also expressly bars
any person from operating “a truck or truck-tractor and
semi-trailer or truck-tractor and trailer combination, or
truck and trailer combination with a combined carrying
capacity of over five (5) tons in Oshtemo Charter
Township on any road other than a designated truck
route,” except as expressly provided elsewhere in the
ordinance. According to the road commission, this or-
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dinance bars double-trailer gravel trucks from using
three streets within plaintiff township: Tenth Street,
Ninth Street, and H Avenue. This prohibition of the use
of these three streets has the effect of routing the truck
traffic to roads in defendants Alamo Township and
Kalamazoo Charter Township and off the roads that
provide the most direct routes of access to US-131.
Plaintiff’s ordinance became effective on May 4, 2007.

Subsequently, the Michigan Legislature enacted 2008
PA 539, which amended MCL 257.726(3), effective
January 13, 2009, to provide:

If a township has established any prohibition or limita-
tion under subsection (1) [on the operation of trucks or
other commercial vehicles] on any county primary road
that an adjoining township determines diverts traffic onto
a border highway or street shared by the township and the
adjoining township, the adjoining township may submit a
written objection to the county road commission having
jurisdiction over the county primary road, along with a
copy to the township that established the prohibition or
limitation, on or before the later of March 1, 2009, or 60
days after the township approves the prohibition or limi-
tation. The written objection shall explain how the prohi-
bition or limitation diverts traffic onto the border highway
or street shared by the township and the adjoining town-
ship. The county road commission shall then investigate
the objection. The township and adjoining township shall
cooperate with that investigation and negotiate in good
faith to resolve the objection. If the objection is not resolved
within 60 days after the township receives the copy of the
written objection, the county road commission has the
authority to, and shall, either approve or void the prohibi-
tion or limitation that is the subject of the objection within
60 days thereafter, which decision shall be final. For
purposes of this subsection, “county primary road” means
a highway or street designated as a county primary road
pursuant to 1951 PA 51, MCL 247.671 to 247.675.
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Significantly, a review of MCL 247.671 to 247.675
reveals a complete absence of any provisions regarding
the designation of a highway or street as a county
primary road.

In February 2009, both Alamo Township and
Kalamazoo Charter Township filed written objections
with the road commission with respect to plaintiff’s
truck route ordinance. When the three townships in-
volved in this case could not resolve the dispute, the
road commission held a public hearing on the objections
and, pursuant to MCL 257.726(3), declared the truck
route ordinance void with regard to the three contested
streets and opened those streets to use by heavy trucks.
Plaintiff commenced the present lawsuit in the Kalama-
zoo Circuit Court on June 4, 2009, with the filing of a
10-count complaint, which sought, in part, the issuance
of a preliminary injunction that would stay the road
commission’s decision and prevent heavy trucks from
using the contested streets.

The trial court heard plaintiff’s request for a prelimi-
nary injunction on June 22, 2009. Following the close of
arguments, the trial court granted plaintiff’s request
for a preliminary injunction from the bench. The trial
court began its bench ruling by observing that plain-
tiff’s entitlement to the requested injunction depended
on the results of the balancing of four factors: (1) the
likelihood that the applicant will prevail on the merits;
(2) a demonstration that the applicant will suffer ir-
reparable injury if the relief is not granted; (3) whether
harm to the applicant in the absence of temporary relief
outweighs the harm to the opposing party if relief is
granted; and (4) harm to the public interest if the
injunction is issued. The trial court then concluded that
factors (2), (3), and (4) were a “wash” and “equally
balanced out” between the opposing sides. It opined
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that “the real question is[,] given that everything else is
equally balanced out, does plaintiff have the likelihood
of success on the merits.”

The trial court, focusing on an apparent typographi-
cal error in the last sentence of MCL 257.726(3),
resolved this question as follows:

The Court is aware that there is—there are notes from
the complier [sic] who does in fact provide that the desti-
nation [sic] set forth in the ordinance [sic], in fact is either
typographical or some clerical error, and that the legisla-
ture could in fact have, or should [have] probably meant to
include a different reference with regard to the definition
of county primary roads.

The court is then—thus faced with the very interesting
dilemma of interpreting the statue [sic] in a way that
actually provides for justification for the Road Commission
action. Or interpreting the statue [sic] as it’s written with
some questions in terms of whether the Road Commission
had the authority to void the ordinance, as it presently
existed at the time of the hearings in May.

This court after much deliberation and recognizing, to
be honest, that either status quo is not going to substan-
tially impact the citizens of these communities to any great
extent. It believes that it should follow the lead of our
Supreme Court and hold that the language that is written
is the language that is written.

Therefore, the court does believe as written there is a
substantially [sic] likelihood that Osthemo [sic] will be
successful at the—on the merits, and that absent amend-
ment the County Road Commission would not have author-
ity to mediate or determine the relative positions of the
townships in this matter.

Therefore, having determined that three, four—two,
three and four are a wash in terms of the balances that are
necessary, and having determined that as to item one there
is a likelihood of success on the part [of] Osthemo [sic]. The
court will grant a preliminary injunction in this matter
pending further action in court.
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The trial court then gave effect to its bench ruling by
entering an order granting a preliminary injunction on
June 22, 2009.

On appeal, the road commission argues that the trial
court erred as a matter of law when it found that
plaintiff is likely to prevail because a typographical
error contained in MCL 257.726(3) removed from the
road commission the power to nullify plaintiff’s ordi-
nance.

This Court reviews a trial court’s decision to issue a
preliminary injunction for an abuse of discretion. Ther-
matool Corp v Borzym, 227 Mich App 366, 372; 575
NW2d 334 (1998). We review de novo questions of
statutory interpretation. See City of Romulus v Dep’t of
Environmental Quality, 260 Mich App 54, 64; 678
NW2d 444 (2003).

MCL 257.726(1)(c) authorizes local authorities, such
as plaintiff township, to enact ordinances that desig-
nate only certain highways or streets within their
jurisdiction for use by trucks or other commercial
vehicles. MCL 257.726(3) establishes a procedure by
which townships that adjoin a township that enacts
such an ordinance may challenge the ordinance when
the prohibition or limitation placed on “any county
primary road . . . diverts traffic onto a border highway
or street shared by the township and the adjoining
township . ...”

The trial court based its decision that plaintiff was
likely to prevail on the merits on a literal application of
the language of MCL 257.726(3). The trial court con-
cluded that, in accordance with the last sentence of the
statute, the road commission was authorized to resolve
conflicts over prohibitions or limitations placed on a
street or highway designated as a “county primary
road” pursuant to “1951 PA 51, MCL 247.671 to
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247.675.” The trial court then noted that the statutory
provisions codified at MCL 247.671 through MCL
247.675 contain no “county primary road designa-
tion[s]” and, therefore, the three streets at issue could
not be designated “county primary road[s]” pursuant to
MCL 247.671 to MCL 247.675. If the streets at issue
were not “county primary road[s],” then the road
commission lacked the authority to nullify any portion
of plaintiff’s truck route ordinance.

The trial court correctly observed that, as a general
rule, clear statutory language must be enforced as
written. Fluor Enterprises, Inc v Dep’t of Treasury, 477
Mich 170, 174; 730 NW2d 722 (2007). What the trial
court overlooked, however, is the interpretive doctrine
of statutory construction known as scrivener’s error. In
his book, A Matter of Interpretation: Federal Courts and
the Law (New dJersey: Princeton University Press,
1997), pp 20-21, Justice Antonin Scalia described the
doctrine as follows:

I acknowledge an interpretive doctrine of what the old
writers call lapsus linguae (slip of the tongue), and what
our modern cases call “scrivener’s error,” where on the
very face of the statute it is clear to the reader that a
mistake of expression (rather than of legislative wisdom)
has been made. For example, a statute may say “defen-
dant” when only “criminal defendant” (i.e., not “civil
defendant”) makes sense. The objective import of such a
statute is clear enough, and I think it not contrary to sound
principles of interpretation, in such extreme cases, to give
the totality of context precedence over a single word.
[Citations omitted.]

Applying this doctrine to the case here, we conclude
that it is apparent that a typographical error exists in
MCL 257.726(3).

MCL 257.726(3) applies, in accordance with its plain
language, to challenges raised to prohibitions or limita-
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tions placed on a “county primary road.” The statute
defines the term “county primary road” as “a highway
or street designated as a county primary road pursuant
to 1951 PA 51, MCL 247.671 to 247.675.” (Emphasis
added.) However, MCL 247.671 repeals all acts and
portions of acts that are inconsistent with 1951 PA 51.
MCL 247.672 establishes the effective date of the act as
June 1, 1951. MCL 247.673 precludes the act from
taking effect unless Senate Bill No. 41 of the 1951
session is enacted into law and becomes effective. MCL
247.674 empowers the state transportation commission
to issue certain types of bonds. Finally, MCL 247.675(1)
establishes a truck safety fund and MCL 247.675(2)
establishes a truck safety commission that is to “control
the expenditures of the truck safety fund” and ensure
that the funds are spent in the manners authorized by
MCL 247.675(4).

A further review of 1951 PA 51 reveals that the
provisions governing the designation of county primary
roads are set forth in §§ 1 through 5 of the act, MCL
247.651 through MCL 247.655. A juxtaposition of the
provisions of MCL 247.651 through MCL 247.655
against the provisions of MCL 247.671 through MCL
247.675 makes clear that one of the statutory refer-
ences found in the last sentence of MCL 257.726(3) is
the product of a clerical error, i.e., there was an acci-
dental substitution of a “7” for a “5” in the first
statutory citation, MCL 247.671. Significantly, the pro-
visions referred to in MCL 257.726(3) provide no means
to effectuate the text of MCL 257.726(3), whereas the
provisions found in MCL 247.651 to MCL 247.655 do.

By construing the phrase “MCL 247.671 to 247.675”
as “MCL 247.651 to 247.675,” the provisions found in
1951 PA 51 that pertain specifically to the designation
of county primary roads are thus incorporated into
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MCL 257.726(3). The inclusion of the provisions found
at MCL 247.651 to MCL 247.655 is also consistent with
the overall text of MCL 257.726(3). The structure of the
last sentence of MCL 257.726(3) indicates that the
citation that follows the public act citation was meant to
be a parallel citation that provides the statutory equiva-
lent to the public act citation; 1951 PA 51 is codified as
MCL 247.651 through MCL 247.675. Furthermore, the
last sentence of MCL 257.726(3) clearly indicates that
the statutory reference contained therein was meant to
include the provisions within 1951 PA 51 that provide
for the designation of a highway or street as a county
primary road. The text of MCL 257.726(3) clearly
reflects the Legislature’s intent to create a process by
which disputes arising from prohibitions or limitations
placed on county primary roads are resolved.

The trial court’s conclusion that it had to enforce
MCL 257.726(3) as written renders MCL 257.726(3)
nugatory because the provisions cited do not pertain to
the designation of county primary roads; therefore,
absent a means to determine whether the highway or
street at issue constitutes a county primary road, MCL
257.726(3) cannot be applied to resolve any dispute
arising from a prohibition or limitation placed on any
highway or street. A court should avoid assigning any
construction to a statute that renders any part of the
statute nugatory. Jenkins v Patel, 471 Mich 158, 167,
684 NW2d 346 (2004).

The trial court’s assessment of plaintiff’s likelihood
of success was predicated on an error in statutory
construction. Accordingly, we vacate the grant of a
preliminary injunction and remand this case for further
proceedings. We need not address the additional issues
raised on appeal because they are not yet ripe for
review.
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We vacate the preliminary injunction and remand for
further proceedings consistent with this opinion. We do
not retain jurisdiction.

METER, Pd. (concurring). While I concur in the ma-
jority’s analysis concerning the doctrine of scrivener’s
error as applied to this case, I write separately to
express my opinion that the same result may be ob-
tained using the typical principles of statutory con-
struction as set forth in Michigan caselaw.

At issue here is the trial court’s issuance of a prelimi-
nary injunction. A trial court must consider the follow-
ing four factors when deciding whether to issue a
preliminary injunction:

(1) harm to the public interest if the injunction issues;
(2) whether harm to the applicant in the absence of
temporary relief outweighs the harm to the opposing party
if relief is granted; (3) the likelihood that the applicant will
prevail on the merits; and (4) a demonstration that the
applicant will suffer irreparable injury if the relief is not
granted. [Thermatool Corp v Borzym, 227 Mich App 366,
376; 575 NW2d 334 (1998).]

The decision of the trial court “must not be arbitrary and
must be based on the facts of the particular case.” Id.

This appeal centers on whether the trial court cor-
rectly evaluated plaintiff’s likelihood of prevailing on
the merits—factor 3 from Thermatool Corp—and the
resolution of this issue depends on whether the trial
court correctly construed MCL 257.726(3). I find that
the trial court did not correctly construe the statute
both because of the doctrine of scrivener’s error (as
adequately set forth in the majority opinion and not
repeated here) and, alternatively, because of additional
principles of statutory construction that are grounded
in Michigan caselaw.
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MCL 257.726(3) provides:

If a township has established any prohibition or limita-
tion under subsection (1) [on the operation of trucks or
other commercial vehicles] on any county primary road
that an adjoining township determines diverts traffic onto
a border highway or street shared by the township and the
adjoining township, the adjoining township may submit a
written objection to the county road commission having
jurisdiction over the county primary road, along with a
copy to the township that established the prohibition or
limitation, on or before the later of March 1, 2009, or 60
days after the township approves the prohibition or limi-
tation. The written objection shall explain how the prohi-
bition or limitation diverts traffic onto the border highway
or street shared by the township and the adjoining town-
ship. The county road commission shall then investigate
the objection. The township and adjoining township shall
cooperate with that investigation and negotiate in good
faith to resolve the objection. If the objection is not resolved
within 60 days after the township receives the copy of the
written objection, the county road commission has the
authority to, and shall, either approve or void the prohibi-
tion or limitation that is the subject of the objection within
60 days thereafter, which decision shall be final. For
purposes of this subsection, “county primary road” means
a highway or street designated as a county primary road
pursuant to 1951 PA 51, MCL 247.671 to 247.675.

As noted in the majority opinion:

The trial court based its decision that plaintiff was likely
to prevail on the merits on a literal application of the
language of MCL 257.726(3). The trial court concluded
that, in accordance with the last sentence of the statute,
the road commission was authorized to resolve conflicts
over prohibitions or limitations placed on a street or
highway designated as a “county primary road” pursuant
to “1951 PA 51, MCL 247.671 to 247.675.” The trial court
then noted that the statutory provisions codified at MCL
247.671 through MCL 247.675 contain no “county primary
road designation[s]” and, therefore, the three streets at
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issue could not be designated “county primary road[s]”
pursuant to MCL 247.671 to MCL 247.675. If the streets at
issue were not “county primary road[s],” then the road
commission lacked the authority to nullify any portion of
plaintiff’s truck route ordinance. [Ante at 302-303.]

I find that the construction afforded the last sentence
of MCL 257.726(3) by the trial court violated principles
of statutory construction as set forth by the law of our
state.

The trial court correctly noted that clear statutory
language must be enforced as written. Fluor Enter-
prises, Inc v Dep’t of Treasury, 477 Mich 170, 174; 730
NW2d 722 (2007). However, the trial court failed to
acknowledge the principle that “apparently plain statu-
tory language can be rendered ambiguous by its inter-
action with other statutes.” Ross v Modern Mirror &
Glass Co, 268 Mich App 558, 562; 710 NW2d 59 (2005).
Here, when MCL 257.726(3) is read in conjunction with
MCL 247.671 through MCL 247.675, as referenced in
MCL 257.726(3), an ambiguity arises in MCL
257.726(3).

MCL 257.726(3) applies to challenges raised to pro-
hibitions or limitations placed on a “county primary
road.” “County primary road” is defined in MCL
257.726(3) as “a highway or street designated as a
county primary road pursuant to 1951 PA 51, MCL
247.671 to 247.675.” (Emphasis added.) A review of
MCL 247.671 to 247.675 reveals the absence of any
provisions regarding the designation of a highway or
street as a county primary road. The provisions govern-
ing the designation of county primary roads are instead
set forth in §§ 1 through 5 of 1951 PA 51: MCL 247.651
through MCL 247.655. Thus, an ambiguity exists be-
cause the provisions referred to in MCL 257.726(3)
provide no means to effectuate the text of MCL
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257.726(3), whereas the provisions found in MCL
247.651 through MCL 247.655 do. Therefore, a con-
struction of MCL 257.726(3) that substitutes “MCL
247.651” for “MCL 247.671” reflects a commonsense
construction that best accomplishes the purpose of
MCL 257.726(3). Marquis v Hartford Accident & In-
demnity (After Remand), 444 Mich 638, 644; 513 NW2d
799 (1994); Adams Outdoor Advertising, Inc v Canton
Charter Twp, 269 Mich App 365, 371; 711 NW2d 391
(2006).

The trial court’s conclusion that it had to enforce
MCL 257.726(3) as written renders MCL 257.726(3)
nugatory and also produces absurd consequences. As
noted by the majority, a court should avoid assigning
any construction to a statute that renders any part of
the statute nugatory. Jenkins v Patel, 471 Mich 158,
167; 684 NW2d 346 (2004). I additionally note, as I
wrote in Detroit Int’l Bridge Co v Commodities Export
Co, 279 Mich App 662, 674; 760 NW2d 565 (2008), that
in 2006 a majority of the Supreme Court justices also
determined that a court should avoid interpreting a
statute in a way that produces absurd consequences.

This analysis and the caselaw cited convince me that
vacating the preliminary injunction and remanding for
further proceedings would be appropriate even if we
were to refrain from relying on Justice Antonin Scalia’s
recitation of the doctrine of scrivener’s error.
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ULRICH v FARM BUREAU INSURANCE

Docket No. 289467. Submitted April 13, 2010, at Lansing. Decided April

29, 2010, at 9:10 a.m.

Linda A. Ulrich brought an action on dJuly 16, 2007, in the
Washtenaw Circuit Court against Farm Bureau Insurance, Len
H. Naylor, and Torron T. Jamerson, seeking damages recover-
able under the no-fault automobile insurance act for injuries
sustained in a motor vehicle accident on September 19, 2006,
when a vehicle driven by Naylor and owned of Jamerson caused
an accident that included the vehicle driven by plaintiff and
insured by Farm Bureau. The complaint made no claim for
uninsured motorist benefits. On January 8, 2008, plaintiff
moved to amend her complaint to include claims for
uninsured/underinsured coverage. Farm Bureau opposed the
motion on the ground that plaintiff failed to comply with the
policy by failing to assert a claim for uninsured motorist
benefits within the one-year period provided in the insurance
contract. Plaintiff claimed that the one-year period was void
pursuant to a “Notice and Order of Prohibition Pursuant to
MCL 500.2236(5),” Order No. 05-060-M, issued December 16,
2005, by Chief Deputy Insurance Commissioner Frances K.
Wallace, that disapproved no-fault insurance forms that pro-
vided a contractual limitations period of less than three years
for uninsured motorist coverage. Plaintiff’s policy, which auto-
matically renewed every six months without any modifications
to the policy, had been renewed on September 11, 2006. The
trial court, David S. Swartz, J., granted the motion to amend the
complaint. Farm Bureau moved for summary disposition, which
the trial court denied, holding that the claim was not barred by
the one-year contractual limitation period because the amended
complaint related back to the original complaint, and that the
policy was subject to Order No. 05-060-M, because it was
reissued after the date of Order No. 05-060-M. The Court of
Appeals granted Farm Bureau’s application for leave to appeal
the order denying the motion for summary disposition.

The Court of Appeals held:
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1. Order No. 05-060-M prohibits policies that limit the time
to file a claim or commence suit for uninsured motorist benefits
to less than three years but it provides an exception where the
insurer was legally using a policy with a limitations period of
less than three years before the date of Order No. 05-060-M as
long as the policy is not revised in any respect. The order
contains no sunset provision or expiration date for forms
currently in use and does not prescribe any prohibition on
renewal. The trial court clearly erred by ruling that the
contractual one-year limitations period was unenforceable.

2. There is no authority for applying the relation-back
doctrine of MCR 2.118(D) to the contractual limitations period.
Plaintiff’s claim for personal injury protection insurance ben-
efits and her legal action to recover those benefits cannot be
reasonably construed as notice of a claim for uninsured motorist
benefits provided to Farm Bureau within one year of the
accident as required by the policy.

Reversed.
INSURANCE — CONTRACTS — NO-FAULT BENEFITS — UNINSURED MOTORIST BEN-
EFITS.

An insured’s notice of a claim for personal injury protection
insurance benefits under the no-fault automobile insurance act
is not a notice of a claim for uninsured motorist benefits under
the act.

Bredell and Bredell (by John H. Bredell) for Linda A.
Ulrich.

Bowen, Radabaugh & Milton, PC. (by Thomas R.
Bowen and Mary Rourke Benedetto), for Farm Bureau
Insurance.

Before: SAAD, PdJ., and HOEKSTRA and MURRAY, Jd.

SAAD, PdJ. Defendant Farm Bureau Insurance appeals
the trial court’s order that denied its motion for sum-
mary disposition. We reverse.

I. FACTS AND PROCEEDINGS

On December 16, 2005, the Office of Financial and
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Insurance Services! (OFIS) issued a “Notice and Order
of Prohibition Pursuant to MCL 500.2236(5),” Order
No. 05-060-M (Order No. 05-060-M).2 Order No. 05-
060-M was signed by Chief Deputy Insurance Commis-
sioner Frances K. Wallace. Order No. 05-060-M disap-
proved no-fault automobile insurance forms that
provided a contractual limitations period of less than
three years for claims for uninsured motorist coverage.
The issue presented here is whether a one-year limita-
tions period for uninsured motorist coverage claims is
enforceable where the no-fault policy form predated the
issuance of Order No. 05-060-M, but the policy was
renewed after December 16, 2005.

Plaintiff held a no-fault automobile insurance policy
issued by Farm Bureau (hereafter defendant). The
continuous renewal policy renewed every six months
without any modifications of the terms of the policy.
Plaintiff’s policy had renewed on September 11, 2006,
and was scheduled to expire on March 11, 2007. The
accident that gave rise to this action occurred on
September 19, 2006. The policy provided uninsured
motorist coverage in the amount of $100,000 per person
and $300,000 per accident, subject to this condition:

3. Time Limitation for Action Against Us

Any person seeking Uninsured Motorist Coverage must:

a. present the claim for compensatory damages in com-
pliance with all the Duties After an Accident or Loss listed

! Pursuant to Executive Order No. 2008-2, effective April 6, 2008, OFIS
became known as the Office of Financial and Insurance Regulation. See
McDonald v Farm Bureau Ins Co, 480 Mich 191, 201 n 2; 747 NW2d 811
(2008).

2 This order can be found in pdf format on the State of Michigan
website at <http://www.michigan.gov/documents/Prohibition_Order_
121605_145496_7.pdf> (accessed April 20, 2010).
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on page 4 of this policy and all other terms and conditions
of this coverage and the policy; and

b. present to us a written notice of the claim for
Uninsured Motorist Coverage within one year after the
accident occurs.

A suit against us for Uninsured Motorist Coverage may
not be commenced later than one year after the accident
that caused the injuries being claimed, unless there has
been full compliance with all the Duties After an Accident
or Loss listed on page 4 of this policy and all other terms
and conditions of this coverage and the policy.

Plaintiff’s accident on September 19, 2006, involved
defendant Len Henry Naylor, who drove an automobile
owned by defendant Torron Thomas Jamerson. Plain-
tiff alleges that Naylor was driving at more than 90
miles per hour when he rolled his vehicle and caused a
multi-car collision that included the vehicle driven by
plaintiff. Plaintiff sustained a fractured wrist and other
injuries in this collision.

On July 16, 2007, plaintiff brought this action
against defendant, Jamerson, and Naylor for damages
recoverable under the no-fault act. The complaint made
no claim for uninsured motorist benefits. Jamerson and
Naylor failed to respond, and plaintiff entered a default
against them. On January 8, 2008, plaintiff moved to
amend her complaint to include claims against defen-
dant for uninsured/underinsured coverage under the
policy. She stated that she sought uninsured motorist
coverage because defendants Naylor and Jamerson
failed to respond to plaintiff’s complaint and defaults
had been entered against them.? Plaintiff sought mon-

3 Plaintiff has not provided documentation that either Naylor or
Jamerson was uninsured for purposes of obtaining uninsured motorist
coverage under defendant’s policy. Apparently, her claim is based on the
assumption that Naylor or Jamerson’s no-fault carriers would deny any
claim on the ground that their insureds defaulted.
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etary relief under a count for breach of contract, and
also declaratory relief that defendant was contractually
obligated to provide the coverage. Defendant opposed
the motion on the ground that plaintiff failed to comply
with the contract by failing to assert a claim for
uninsured motorist benefits within the one-year con-
tractual limitations period. Defendant asserted that the
amendment would prejudice defendant because it
would violate the contractual provision requiring plain-
tiff to commence this litigation within one year of the
date of the accident.

In response, plaintiff said that the one-year contrac-
tual limitations provision was void pursuant to the
Insurance Commissioner’s Order No. 05-060-M prohib-
iting one-year provisions for policies written after De-
cember 16, 2005. Plaintiff contended that this prohibi-
tion applied to the policy that was in effect on the date
of the accident, because the policy period began on
September 11, 2006, after the date of the Insurance
Commissioner’s Order No. 05-060-M. She also con-
tended that defendant’s reliance on the invalidated
provision constituted a frivolous argument, warranting
sanctions under MCR 2.114(F).

The trial court heard the motion to amend on March
26, 2008. The trial court granted plaintiff’s motion, but
noted that defendant’s objection on the ground of
untimeliness was preserved.

Defendant moved for summary disposition pursuant
to MCR 2.116(C)(8) and (10). It argued that there was
no genuine issue of fact that the policy form in question
had legally been in use since before the Insurance
Commissioner issued Order No. 05-060-M. Defendant
argued that the plain and unambiguous policy language
barred coverage where the insured failed to bring her
action for uninsured motorist coverage within the one-



2010] ULRICH V FARM BUREAU INS 315

year period following the date of loss. Defendant main-
tained that Order No. 05-060-M “expressly left in force
contracts already in effect,” as of December 16, 2005,
and therefore did not abrogate the one-year limitations
period in plaintiff’s policy.* Defendant cited our Su-
preme Court’s decision in McDonald v Farm Bureau Ins
Co, 480 Mich 191, 201; 747 NW2d 811 (2008), in
support of its argument.

Plaintiff argued in response that Order No. 05-060-M
voided the one-year contractual limitations period.
Plaintiff asserted that her policy was reissued on Sep-
tember 11, 2006, and therefore was subject to Order No.
05-060-M. Alternatively, plaintiff also argued that she
satisfied the policy’s notice provision because she filed
her lawsuit within one year from the date of the
accident, and the amendment should relate back to that
date. She stated that the original complaint included a
third-party claim against the owner and the insured of
the subject vehicle, which was sufficient to put defen-
dant on notice that she would file an uninsured motor-
ist coverage claim if these parties had no insurance
coverage.

Defendant filed a reply and maintained that renewal
of the policy after the issuance of Order No. 05-060-M
did not invalidate the one-year contractual provision
because the policy had been legally written before the
order was issued. It also denied that plaintiff’s action
for personal injury protection benefits served as notice
of a potential uninsured motorist claim.

4 Defendant brought a separate motion for summary disposition on the
ground that there was no genuine issue of material fact that plaintiff
failed to establish a threshold injury under MCL 500.3135 and Kreiner v
Fischer, 471 Mich 109; 683 NW2d 611 (2004). The trial court denied that
motion. There is no issue on appeal concerning this motion.
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Defendant also argued that plaintiff’s original com-
plaint failed to give defendant notice of the uninsured
motorist claim.

The trial court determined that plaintiff’s claim was
not barred by the contractual limitations period be-
cause the amended complaint related back to the date of
the original pleading under MCR 2.118(D). The court
also concluded that McDonald, 480 Mich 191, did not
apply retroactively. Finally, it determined that the no-
fault policy was subject to Order No. 05-060-M because
the policy was reissued on September 11, 2006, after the
date of the order. The trial court denied defendant’s
motion in an order dated November 26, 2008. We
granted defendant leave to bring an interlocutory ap-
peal.’

II. LEGAL ANALYSIS

In reviewing a trial court’s decision to deny or grant
a motion for summary disposition under MCR
2.116(C)(10), we review “ ‘the pleadings, admissions,
and other evidence submitted by the parties in the light
most favorable to the nonmoving party. Summary dis-
position is appropriate if there is no genuine issue
regarding any material fact and the moving party is
entitled to judgment as a matter of law.’ ” Odom v
Wayne Co, 482 Mich 459, 466-467; 760 NW2d 217
(2008), quoting Brown v Brown, 478 Mich 545, 551-552;
739 NW2d 313 (2007).

This appeal stems from the controversy regarding
the enforceability of contractual limitations clauses in
no-fault automobile insurance policies. In Tom Thomas

5 Plaintiff and defendant subsequently executed a settlement regarding
her claim for personal injury protection benefits. This agreement ex-
pressly did not affect plaintiff’s claim for uninsured motorist benefits.
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Org, Inc v Reliance Ins Co, 396 Mich 588; 242 NW2d
396 (1976), our Supreme Court adopted the judicial
tolling doctrine, which provides that an insurance poli-
cy’s contractual period of limitations is tolled from the
date that the insured submits a claim to the insurer
until the date that the insurer denies the claim. Id. at
596-597. In Tom Thomas Org, the Court declined to
also consider whether a one-year limitations period was
unconscionable or inherently unreasonable. Id. at 597.

But, in Rory v Continental Ins Co, 473 Mich 457; 703
NW2d 23 (2005), the Michigan Supreme Court over-
ruled Tom Thomas and held that courts may not
rewrite insurance policies on grounds of “reasonable-
ness.” In Rory, the Michigan Court of Appeals held that
an insurance policy’s one-year limitations period for
claims for uninsured motorist coverage was unenforce-
able because it was unreasonable to require the insured
to discover the other driver’s insurance status and
other relevant information within a year of the acci-
dent. Rory v Continental Ins Co, 262 Mich App 679,
686-687; 687 NW2d 304 (2004). The Supreme Court
reversed this Court’s decision, and held that unambigu-
ous contracts must be enforced as written, and not
abrogated on the basis of a court’s “independent assess-
ment of ‘reasonableness.” ” Rory, 473 Mich at 468-469.
The Court noted that MCL 500.2236(5) conferred on
the Insurance Commissioner the discretion to “ ‘disap-
prove, withdraw approval or prohibit the issuance,
advertising, or delivery’ ” of any insurance form that
“ ‘contains exceptions and conditions that unreason-
ably or deceptively affect the risk purported to be
assumed in the general coverage of the policy.” ” Rory,
473 Mich at 474 (emphasis omitted). It held that “the
Legislature has assigned the responsibility of evaluat-
ing the ‘reasonableness’ of an insurance contract to the
person within the executive branch charged with re-
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viewing and approving insurance policies: the Commis-
sioner of Insurance.” Id. at 475. “In this instance, the
Commissioner has approved the Continental policy
form containing the shortened limitations provision for
issuance and use in the state of Michigan.” Id.

On December 16, 2005, Chief Deputy Insurance
Commissioner Frances K. Wallace signed Order No.
05-060-M. Citing her statutory authority® to disapprove
objectionable policy forms, the commissioner deter-
mined that a one-year limitations period for claims for
uninsured motorist coverage was unreasonable because
it does not allow the insured sufficient time to confirm
whether the responsible party was insured on the day of
the accident. The commissioner stated as follows:

Under these circumstances, policyholders who purchase
optional uninsured motorist benefits with a limitation of
less than three years to file claims or commence suit for
those benefits will often be paying for coverage that is
illusory as a practical matter. Such a provision is “mislead-
ing” and “unreasonably or deceptively affect(s) the risk
purported to be assumed in the general coverage of the
policy” within the meaning of section 2236(5). [Order No.
05-060-M, p 4.]

The commissioner declared the following prohibition:

Accordingly, effective immediately on the date of this
order, Insurance Company Name shall not issue, adver-
tise, or deliver to any person in this state a policy or rider
that limits the time to file a claim or commence suit for
uninsured motorist benefits to less than three years unless
Insurance Company Name was legally using that policy
or rider form in Michigan prior to the date of this notice
and order of prohibition. Moreover, Insurance Company
Name shall not modify in any respect a policy form or rider
containing a provision that limits the time to file a claim or
commence suit for uninsured motorist benefits to less than

6 MCL 500.2236(5).
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three years that it was legally using in Michigan prior to
this notice and order of prohibition and thereafter issue,
advertise, or deliver the revised policy form or rider in this
state, unless the limitation is deleted entirely or is changed
to not less than three years from the date of the accident.

This notice and order of prohibition does not prohibit
Insurance Company Name from continuing to use any
policy form or rider that it may have been legally using in
Michigan prior to the date of this notice of prohibition
containing a limitation of less than three years to claim or
file suit for uninsured motorist benefits, so long as such
policy or rider is not revised in any respect. The Commis-
sioner is currently considering what action is appropriate
with regard to those policies or riders in use before the date
of this notice and order. The Commissioner may withdraw
approval of those forms as provided in section 2236(5) at a
future time. [Order No. 05-060-M, pp 4-5.]

Here, there is no question of fact that the policy
predated the issuance of Order No. 05-060-M. Plaintiff
argues, however, that the order applies because her
policy was “rewritten” when it was renewed on Septem-
ber 11, 2006.

In McDonald, 480 Mich at 193, 200-201, our Su-
preme Court rejected the insured’s argument that her
no-fault policy’s one-year contractual limitations period
for underinsured motorist coverage was tolled from the
time she presented a claim to the insurer until the time
that the insurer denied the claim. In its analysis, the
Court considered the plaintiff’s argument that Order
No. 05-060-M established a public policy against enforc-
ing contractual limitations periods shorter than three
years. Id. at 201. The Court rejected this argument,
stating as follows:

[TThe “Notice and Order” also expressly states that it
does not prohibit insurers from continuing to use policies
that were legally in use before December 16, 2005. More-
over, the general rule is that contracts are interpreted in
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accordance with the law in effect at the time of their
formation. See, e.g., Byjelich v John Hancock Mut Life Ins
Co, 324 Mich 54, 61; 36 NW2d 212 (1949). Thus, the
one-year limitation was valid at the time the parties
entered into the contract. [McDonald, 480 Mich at 201.]

The majority noted that the OFIS had the authority to
determine whether an insurance contract was valid,
and the order “expressly left in force contracts already
in effect.” Id. at 202. The accident in McDonald oc-
curred in 2001, before Order No. 05-060-M was issued.
Id. at 194. Similarly, in McGraw v Farm Bureau Gen Ins
Co of Mich, 274 Mich App 298, 304-305; 731 NW2d 805
(2007), this Court held that OFIS Notice and Order of
Prohibition No. 06-008-M, issued April 4, 2006, which
imposed the same restrictions for underinsured motor-
ist coverage, did not retroactively invalidate one-year
contractual limitations periods in policies that were
already in effect. Again, in McGraw, the insured’s claim
arose before Order No. 06-008-M was issued. Id. at 300.

Although McDonald, 480 Mich 191, and McGraw,
274 Mich App 298, are instructive, they do not address
the precise question presented here of whether Order
No. 05-060-M prohibits the renewal of grandfathered
policies after December 16, 2005. In both McDonald
and McGraw, the insureds’ claims arose before the
commissioner’s orders were issued. Plaintiff contends
that under the automatic renewal process for her own
policy, once the policy period expires and the policy is
renewed, the renewed policy becomes subject to the
requirements of Order No. 05-060-M. This is a misread-
ing of Order No. 05-060-M.

Order No. 05-060-M prohibits the issuance, adver-
tisement, or delivery of policies or riders that limit the
time to file a claim or commence suit for uninsured
motorist benefits to less than three years, but it unam-
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biguously provides an exception where the insurer “was
legally using that policy or rider form in Michigan prior
to the date of this notice and order of prohibition.” The
order prohibits the modification of such forms, but it
does not prohibit their renewal or reissuance. Indeed,
the language of the order further states that an insurer
is not prohibited “from continuing to use any policy
form or rider that it may have been legally using in
Michigan prior to the date of this notice . . . so long as
such policy or rider is not revised in any respect.”
Moreover, the order indicates that the commissioner
was “currently considering what action is appropriate
with regard to those policies or riders in use before the
date of this notice and order” and commented that it
“may withdraw approval of those forms as provided in
section 2236(5) at a future time.” (Emphasis added.)
The order contains no sunset provision or expiration
date for forms currently in use, nor does it prescribe any
prohibition on renewal. Plaintiff’s argument is based on
an attempt to read terms into the order that are not
expressed, or even implied, by its plain language.

And, importantly, the order specifically states that
the commissioner was not, at that time, taking any
action with respect to the grandfathered policies and
riders. The order further provides that future action,
including withdrawal of approval, was under consider-
ation. These provisions are clearly inconsistent with
plaintiff’s preferred interpretation of the order. The
trial court clearly erred by ruling that defendant’s

one-year contractual limitations period was unenforce-
able.

Plaintiff also argues that her claim for uninsured
motorist benefits was timely because it related back to
the original complaint, which was filed within the
one-year period. MCR 2.118(D) provides as follows:
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An amendment that adds a claim or a defense relates
back to the date of the original pleading if the claim or
defense asserted in the amended pleading arose out of the
conduct, transaction, or occurrence set forth, or attempted
to be set forth, in the original pleading.

The relation-back doctrine applies to amended plead-
ings and may affect the analysis of the timeliness of an
action for purposes of compliance with statutes of
limitations. Doyle v Hutzel Hosp, 241 Mich App 206, 212
n 2; 615 NW2d 759 (2000). However, defendant does not
assert that plaintiff’s uninsured motorist claim is un-
timely pursuant to a statute of limitations, but rather
that it is untimely under the contractual limitations
period stated in the policy. Plaintiff cites no authority
for applying the relation-back doctrine of MCR 2.118(D)
to contractual limitations periods. And, there is no
authority for the proposition, because to apply the
relation-back doctrine in this context would be incon-
sistent with the principle of applying private contracts
in accordance with their terms as stated in unambigu-
ous language. See Rory, 473 Mich at 465-468, which
held that the rights and limitations contained in an
uninsured motorist insurance provision are purely con-
tractual and are to be construed employing the prin-
ciples of contract construction and without reference to
external statutes. See also Liparoto Constr, Inc v Gen
Shale Brick, Inc, 284 Mich App 25, 31-32; 772 NW2d
801 (2009), which held that “[a]pplication of the doc-
trine of equitable tolling to contractual limitations
periods would be inconsistent with the deference af-
forded to parties’ freedom to contract, including the
freedom to avoid, by contract, what might otherwise be
an applicable rule of law.” Moreover, the policy requires
the insured to present defendant written notice of a
claim for uninsured motorist coverage within one year
after the accident occurs. It further provides that a legal
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action for uninsured motorist coverage “may not be
commenced later than one year after the accident that
caused the injuries being claimed, unless there has been
full compliance with all the Duties After an Accident or
Loss listed on page 4 of this policy and all other terms
and conditions of this coverage and the policy.” Assum-
ing, arguendo, that the relation-back doctrine enabled
plaintiff to avoid the one-year limitation for legal action
for uninsured motorist coverage, her failure to present
a written claim for that coverage to defendant within
the one-year period would nonetheless bar her claim for
relief. Plaintiff’s claim for personal injury protection
insurance benefits, and her legal action to recover the
same, cannot be reasonably construed as notice of a
claim for uninsured motorist benefits.

ITI. CONCLUSION

Plaintiff’s claim for uninsured motorist coverage is
barred by her policy’s one-year contractual limitation
provision and the trial court incorrectly held that this
provision was voided by Order No. 05-060-M.

Accordingly, we reverse the trial court’s order that
denied Farm Bureau Insurance’s motion for summary
disposition.
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ARATH II, INC v HEUKELS COUNTY DRAIN DISTRICT

Docket No. 288725. Submitted April 15, 2010, at Grand Rapids. Decided

April 29, 2010, at 9:15 a.m.

Arath II, Inc., and Arath IV, Inc. (collectively Arath), brought an

action in the Kent Circuit Court against the Heukels County Drain
District and the Kent County Drain Commissioner, alleging that
the design of the drain district caused flooding on its property,
which is located within the drain district. Arath sought an order
for superintending control to compel the drain commissioner to
perform certain construction activities and argued that defen-
dants’ failure to undertake the maintenance and improvements
necessary to prevent excess storm water from being diverted onto
and detained on Arath’s property constituted a trespass. Defen-
dants sought summary disposition on the basis that Arath failed to
follow the procedure outlined in the Drain Code, MCL 280.1 et seq.,
to petition for the repairs and improvements Arath sought. The
trial court, George S. Buth, J., granted summary disposition in
favor of the defendants. Arath appealed.

The Court of Appeals held:

Arath simply sought a court order ordering defendants to
improve the Heukels Drain so that excess water no longer over-
flows onto Arath’s property. The Drain Code provides that if Arath
wants defendants to improve the drain it must first institute the
filing of a petition with the drain commissioner. Only after a
petition is filed and the commissioner makes a determination that
the requested improvement or repair is needed may the commis-
sioner then undertake the project. In the absence of such a
determination, the drain commissioner has no authority to make
any improvements to the drain. Arath failed to petition for such a
determination and failed to establish that defendants had the
authority to act pursuant to the Drain Code. Arath failed to state
a claim on which relief could be granted. Summary disposition
pursuant to MCR 2.116(C)(8) was appropriate. Because the drain
commissioner has not received the authority to improve the drain
in the manner sought by Arath, and remedy the trespass alleged by
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Arath, it is premature to determine whether the alleged overflow
of water onto Arath’s property caused by defects in the drain
constitutes a trespass.

Affirmed.

DRAINS — IMPROVEMENTS — REPAIRS — PETITIONS FOR IMPROVEMENTS OR REPAIRS.

The Drain Code provides that when a landowner whose property is
in a drain district wants the drain to be improved or repaired, the
landowner must first institute the filing of a petition with the
drain commissioner; only after a petition is filed and a determina-
tion is made that the requested improvement or repair is needed
may the drain commissioner undertake the project (MCL 280.1 et
seq.).

Rhoades McKee PC (Gregory G. Timmer) for plain-
tiffs.

The Hubbard Law Firm, PC. (by Michael G. Wood-
worth and Mark T. Koerner), for defendants.

Before: OWENS, PdJ., and SAWYER and O’CONNELL, Jd.

O’CONNELL, J. Plaintiffs, Arath II, Inc., and Arath IV,
Inc., appeal as of right the final order of the Kent
Circuit Court granting summary disposition in favor of
defendants, Heukels County Drain District (the drain
district) and the Kent County Drain Commissioner,
pursuant to MCR 2.116(C)(8) and (10). We affirm.

The drain district, located in Kent County, was
established by a final order of determination on August
28, 1937.! When the drain district was established, a
special assessment district was created that encom-
passes approximately 217.3 acres in Sections 22, 23, and
27 of Grand Rapids Township. The special assessment
district is bounded on the north by Bradford Street, on
the west by Leffingwell Street, on the south by Michi-
gan Street, and on the east by East Beltline. Interstate

I The drain itself is known as the Heukels Drain.
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96 cuts through the district, which is located immedi-
ately to the west of the East Beltline/I-96 interchange.
The Kent County Drain Commissioner (drain commis-
sioner) has jurisdiction over the district pursuant to the
Drain Code, MCL 280.1 et seq.

Plaintiffs are related Michigan corporations.2 Arath
states in its complaint that it owns property located
within the drain district. Apparently, this property is in
an industrial park immediately south of I-96 and north
of the Mid-Michigan Railroad tracks. There is a wetland
subject to the regulatory authority of the Michigan
Department of Environmental Quality (MDEQ)? lo-
cated on part of Arath’s property.

Arath filed its complaint in this case on June 6, 2008,
alleging that the design of the drain district caused
flooding on its property. According to Arath, the Heu-
kels Drain diverted storm water exceeding natural flow
volume and rate from the area north of I-96 through
48-inch-diameter culverts under both westbound and
eastbound I-96 to Oak Industrial Court. When the
water entered Oak Industrial Court, it apparently trav-
eled south over a portion of Arath’s property and
through a 24-inch-diameter culvert under the Mid-
Michigan Railroad tracks. From there, the water would
continue to flow south to 2925 Michigan Street, a parcel
of land owned by the city of Grand Rapids, and flow
under Michigan Street, where an overflow structure
had been installed.* In its complaint, Arath claimed that

2 Apparently James Azzar is the president of both corporations. We will
refer to both corporations, collectively, as “Arath.”

3 Pursuant to Executive Order 2009-45, on October 8, 2009, the MDEQ
was eliminated and the Department of Natural Resources and Environ-
ment was created in its stead. MDEQ will be used in this opinion to refer
to the relevant department.

* This runoff eventually flowed into Middleboro Lake, located south of
Michigan Street.
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the culvert under the Mid-Michigan Railroad tracks
and the overflow structure at Michigan Street were
inadequate, causing water to be retained on Arath’s
property.

In its complaint, Arath first sought an order for
superintending control to compel the drain commis-
sioner to construct a 48-inch-diameter culvert under
the Mid-Michigan Railroad tracks and to remove the
overflow structure under Michigan Street. Arath also
argued that defendants’ failure to undertake the main-
tenance and improvements necessary to prevent excess
storm water from being diverted onto and detained on
Arath’s property constituted a trespass on Arath’s
property. In its request for relief, Arath asked that the
trial court “enter an Order in Plaintiffs’ favor enjoining
Defendants from continuing their trespass, and further
Order Defendants to complete the necessary mainte-
nance, repair and improvements more specifically iden-
tified above.”

Defendants moved for summary disposition pursuant
to MCR 2.116(C)(8) and (10), claiming, in pertinent
part, that Arath could not seek an order for superin-
tending control to compel the drain commissioner to
act. Instead, defendants argued, the Drain Code re-
quired Arath to petition the drain commissioner to act
before the drain commissioner would have the author-
ity to make repairs and improvements to the Heukels
Drain. Defendants then provided information indicat-
ing that Arath had never pursued a petition under the
Drain Code to obtain work on the Heukels Drain.
Douglas Sporte, the deputy drain commissioner for
Kent County, noted that in November 2004, he provided
Arath’s attorney with the form of the petition needed to
initiate a drain project pursuant to the provisions of the
Drain Code, as well as a form listing the procedures
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needed to accomplish drain work in accordance with the
code. However, Arath never filed a petition seeking to
initiate a project on the Heukels Drain. Because no
petition had ever been filed, the drain commissioner
never convened a board of determination to consider
whether a project on the Heukels Drain would be
necessary.

In 2007, Arath’s president, James Azzar, apparently
attempted to install a 48-inch-diameter culvert near the
Mid-Michigan Railroad tracks in order to address the
flooding on Arath’s property. The MDEQ issued a public
notice regarding the project on June 26, 2007. When the
drain commissioner’s office received the notice, it in-
formed Azzar that he was required to receive a permit
from the drain commissioner’s office in order to con-
tinue the project and the drain commissioner’s office
enclosed a permit application. However, on August 21,
2007, the MDEQ refused to approve the project and
denied Azzar’s request for a permit to install the
48-inch-diameter culvert. In explaining its decision, the
MDEQ noted that “the proposed project will have a
greater adverse impact to regulated resources than is
required to achieve the project purpose.” Azzar peti-
tioned for reversal of the denial, but the record does not
indicate whether this petition was successful.

The trial court granted defendants’ motion for sum-
mary disposition pursuant to MCR 2.116(C)(8) and (10),
finding that summary disposition was appropriate be-
cause Arath “did not follow the law and did not file a
petition with the drain commission[er].”

On appeal, Arath claims that the trial court erred by
dismissing its underlying cause of action in this case.
According to Arath, it was not required to file a petition
with the drain commissioner before commencing this
cause of action because it did not seek the repair or
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maintenance of an existing drain. Instead, Arath ap-
pears to argue that because there is no “public drain”
on its property, it is somehow exempt from filing a
petition and, instead, is entitled to seek injunctive relief
requiring defendants to repair and maintain the drain
in order to prevent an overflow of storm water onto its
property.

However, in its complaint, Arath indicates that it is
simply seeking an injunction to force defendants to
make repairs and improvements to certain portions of
the Heukels Drain that it believes are necessary to
prevent the overflow of storm water onto its property.?
In claiming that defendants are “trespassing” on Ar-
ath’s property by “detaining” and “diverting” excess
storm water in the drainage district onto its property,
Arath appears to assert that the alleged “trespass” is
simply the overflow of water onto its property, as
opposed to a more overt act. Although Arath presents
its cause of action as a plea to protect infringement of
its property rights, the relief it seeks reveals the true
nature of the case: Arath simply wants the trial court to
order defendants to improve the Heukels Drain so that
excess water no longer overflows onto Arath’s property.

However, the Drain Code, MCL 280.1 et seq., makes

clear that when a landowner whose property is in a
particular drain district wants the drain to be cleaned

5 Notably, although Arath alleges that the Heukels Drain transverses
its property, it does not argue that the drain should be moved or removed
from its property. Instead, it wants the drain to be repaired and improved
so that storm water does not collect on its property. Accordingly, it
appears that the situation that Arath wants the trial court to address is
not the transportation of water over its property, but the buildup of
excess water on its property. Otherwise, Arath would have requested that
the drain commissioner reroute the drain around its property, instead of
simply requesting the court to require the drain commissioner to repair
and improve the drain so that water flows over its property more
efficiently.
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or improved in some manner, that landowner, in con-
junction with a certain number of other landowners
whose lands would also be liable for assessment to pay
for such work, should petition the drain commissioner
to perform the requested work. MCL 280.191.6 The
drain commissioner can then undertake a review pro-
cess, including the appointment of a three-member
“board of determination” to review the proposal and
providing an opportunity for a public hearing. MCL
280.191; MCL 280.72. Once the board makes a deter-

6 MCL 280.191 states:

When a drain or portion thereof, which traverses lands wholly
in 1 county, and lands only in 1 county which is subject to
assessment, needs cleaning out, relocating, widening, deepening,
straightening, tiling, extending, or relocating along a highway, or
requires structures or mechanical devices that will properly purify
or improve the flow of the drain or pumping equipment necessary
to assist or relieve the flow of the drain, or needs supplementing by
the construction of 1 or more relief drains which may consist of
new drains or extensions, enlargements, or connections to existing
drains, or needs 1 or more branches added thereto, any 5 or at least
50% of the freeholders if there are less than 5 freeholders whose
lands shall be liable to an assessment for benefits of such work,
may make petition in writing to the commissioner setting forth the
necessity of the proposed work and the commissioner shall proceed
in the same manner provided for the location, establishment, and
construction of a drain. If the project includes a tiled relief drain,
or the tiling of an existing open drain or any portion thereof, with
a conduit a part of which has an inside diameter in excess of 36
inches or the retiling of an existing drain with a conduit, a part of
which has an inside diameter in excess of 36 inches, then the
petition shall comply with [MCL 280.71]. The preceding sentence
shall not be applicable to the construction of bridges, culverts, and
passageways. The word tiling as used in this and other sections of
this act, means the laying of a conduit composed of tile, brick,
concrete, or other material. . . . After the board of determination
determines the necessity for the work, as provided in [MCL
280.72], the commissioner shall, as soon as practicable after the
final order of determination prescribed in [MCL 280.151] has been
filed by him, proceed as provided in [MCL 280.151 to 280.161]. If
the apportionment is the same as the last recorded apportion-
ments, no day of review is necessary, but in other cases the
commissioner shall proceed as provided in sections 151 to 161,
including the notice of and the holding of a day of review.
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mination regarding the necessity of the proposed im-
provement or repair, MCL 280.72(3), “any person feel-
ing aggrieved by the determination may institute an
action in the circuit court for the county in which the
real property is located for a determination of neces-
sity,” MCL 280.72a. If a determination is made that a
repair or improvement is needed, the drain commis-
sioner may then undertake the project, apportioning
project costs among those benefiting from it. MCL
280.151; MCL 280.191. See also Bosanic v Motz Dev,
Inc, 277 Mich App 277, 284-286; 745 NW2d 513 (2007).

Arath does not dispute that its property is located in
the drain district. Further, in its complaint, it notes that
“[t]he Drain Commissioner is legally obligated to in-
spect, maintain, repair and improve the Heukels Drain
pursuant to the Drain Code” and specifically requests
that defendants “comply with its [sic, their] obligations
under the Drain Code. ...” However, the Drain Code
provides that if Arath wants defendants to improve the
drain, it must first institute the filing of a petition with
the drain commissioner. Only after a petition is filed
and a determination is made that the requested im-
provement or repair is needed may the drain commis-
sioner then undertake the project. Arath has not par-
ticipated in filing a petition to request improvements to
the Heukels Drain, nor has it established that such a
petition has been filed or that a determination has
otherwise been made that would permit the drain
commissioner to make the improvements to the Heu-
kels Drain that Arath desires. In the absence of such a
determination, the drain commissioner has no author-
ity to make any improvements to the Heukels Drain.
Accordingly, although Arath claims that defendants
breached their duty to maintain, repair, and improve
the drain in the manner set forth in the Drain Code, it
has failed to establish that defendants even had the
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authority to act pursuant to the Drain Code. Arath
failed to state a claim on which relief could be granted,
and summary disposition was appropriate pursuant to
MCR 2.116(C)(8)."

In Bosanic, the plaintiffs sought recovery from the
county drain commissioner for damages arising from
the flooding of their homes. Bosanic, 277 Mich App at
278. In particular, the plaintiffs claimed that the drain
commissioner was, in part, responsible for the under-
sized drain system in their subdivision that, they
claimed, caused the flooding. Id. The Bosanic Court
concluded that recovery was precluded under MCL
691.1417 because before the flooding occurred, no peti-
tion had been filed or determination made directing the
drain commissioner to “ ‘repair, correct, or remedy’ ”
any problem in the drain system. Bosanic, 277 Mich
App at 285. “In the absence of those prerequisite
actions, defendant had no authority to address the
defect in the drain system.” Id. at 285-286.

Admittedly, the Bosanic Court addressed whether
the plaintiffs could seek damages from the drain com-
missioner under an exception to governmental immu-
nity set forth in MCL 691.1417. However, the rationale
set forth by the Bosanic Court’s decision is also appli-
cable to this case: The Drain Code limits the authority
of a drain commissioner to remedy defects to a drain by
requiring outside actors to undertake prerequisite ac-
tions before providing the drain commissioner with
authority to act.

In its complaint, Arath also requested that the trial

court determine whether the detention and diversion of
excess storm water on its property constitutes a tres-

" Because summary disposition was appropriate pursuant to MCR
2.116(C)(8), we need not consider whether summary disposition was
appropriate pursuant to MCR 2.116(C)(10).
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pass. Yet again, it appears that the “trespass” to which
Arath refers is the overflow of excess water onto Arath’s
property caused by poorly designed culverts in the
Heukels Drain.® Further, Arath seems to indicate that if
the drain were repaired and improved, the alleged
trespass would cease. Accordingly, it appears that be-
cause the drain commissioner has not yet even received
the authority to repair and improve the Heukels Drain
in the manner sought by Arath (and, hence, remedy the
trespass alleged by Arath), a determination whether the
alleged overflow of water onto Arath’s property caused
by defects in the Heukels Drain constitutes a trespass
would be premature.

In addition, MCL 280.195 permits the drain commis-
sioner to obtain any right-of-way from Arath that it
might need in order to undertake a project to maintain
or improve the Heukels Drain. Therefore, if the drain
commissioner were to receive the authority to improve
and repair the Heukels Drain in the manner sought by
Arath, it would have the authority to obtain any neces-
sary right-of-way in the manner set forth in the Drain
Code.

Affirmed.

8 When setting forth its allegation of trespass in its complaint, Arath
described the nature of the trespass in question as the “detaining” and
“diverting” of excess storm water onto its property, indicating that it was
not challenging the normal flow of water within the Heukels Drain, but
instead was claiming that a trespass occurred when water overflowed the
drain and settled on Arath’s property.
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MIDWEST BUS CORPORATION v DEPARTMENT OF TREASURY

Docket No. 288686. Submitted March 4, 2010, at Lansing. Decided March
16, 2010. Approved for publication May 4, 2010, at 9:00 a.m.
Midwest Bus Corporation, formerly known as Midwest Bus Rebuild-
ers Corporation, brought an action in the Court of Claims against
the Department of Treasury and the state treasurer, seeking the
refund of single business taxes paid for certain tax years. Plaintiff
claimed that for purposes of its single business tax base its sales of
bus parts that were installed on buses when the plaintiff rehabili-
tated or remanufactured the buses should have been allocated to
the states to which the buses were delivered after the rehabilita-
tion work. Defendants claimed that the sales were incident to the
rehabilitation work and should be allocated to Michigan, where
the work was performed. The Court of Claims, James R. Giddings,
dJ., granted summary disposition for defendants, agreeing with
defendants that the predominate purpose of the bus rehabilitation
contracts at issue was the provision of the rehabilitation service
and that the service of actually installing the bus parts was not
merely incident to the sale of the parts. Plaintiff appealed.

The Court of Appeals held:

1. The Single Business Tax Act, MCL 208.1 et seq., repealed
effective December 31, 2007, distinguishes between two types of
sales for purposes of computing a taxpayer’s tax base. The first
type, sales of tangible personal property, are considered “in this
state” if the property is shipped or delivered to any purchaser
within this state. The second type, sales other than sales of
tangible personal property, are considered “in this state” if either
the business activity is performed in Michigan or, if performed in
Michigan and elsewhere, based on costs of performance, the
greater proportion of the business activity is performed in Michi-
gan. The transactions at issue in this case are mixed transactions
that involve sales of tangible personal property and sales other
than sales of tangible personal property.

2. A six-part incidental-to-service test is applied to determine
whether a transaction should be considered a sale of tangible
personal property or a sale of a service, i.e., a sale other than a sale
of tangible personal property, when a business relationship in-
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volves both the provision of services and the transfer of tangible
personal property. The test looks objectively at the entire transac-
tion to determine whether it was principally a transfer of tangible
personal property or a provision of a service. A court, in determin-
ing whether the transfer of tangible personal property was inci-
dental to the rendering of personal or professional services, should
examine (1) what the buyer sought as the object of the transaction,
(2) what the seller or service provider was in the business of doing,
(3) whether the goods were provided as a retail enterprise with a
profit-making motive, (4) whether the tangible goods were avail-
able for sale without the service, (5) the extent to which intangible
services have contributed to the physical item that was trans-
ferred, and (6) any other factors relevant to the particular trans-
action. Consideration of these factors in this case indicates that the
Court of Claims correctly concluded that the remanufacturing
contract primarily considered by the Court of Claims, as well as
other remanufacturing contracts like it, are predominately for the
provision of a service—a rehabilitation service. These sales are, for
purposes of the sales factor used to determine the tax base, sales
other than sales of tangible personal property and, because the
services were provided in Michigan, the sales were in this state for
purposes of MCL 208.53.

3. The sale of the bus parts was incidental to the service of
actually performing the rehabilitation of the buses, and that
service was provided in Michigan.

4. The Court of Claims did not abuse its discretion when it
determined that plaintiff was not entitled to an award of sanctions
under MCR 2.313(C) for defendants’ failure to admit, pursuant to
plaintiff’s request for an admission under MCR 2.312(A), with
regard to a matter that the parties voluntarily settled before the
hearing on the parties’ cross-motions for summary disposition.

Affirmed.

TAXATION — SINGLE BUSINESS TAX ACT — SALES — SERVICES — SALES INCIDENTAL
TO SERVICES.

An incidental-to-service test may be applied to determine, for
purposes of establishing a taxpayer’s tax base under the Single
Business Tax Act, whether a business transaction that involved
both the transfer of tangible personal property and the provision
of a service involved a transfer of tangible personal property that
was incidental to the rendering of personal services; the test
examines what the buyer sought as the object of the transaction,
what the seller or service provider was in the business of doing,
whether the goods were provided as a retail enterprise with a
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profit-making motive, whether the goods were available for sale
without the service, the extent to which intangible services have
contributed to the physical item that was transferred, and any
other relevant factors (MCL 208.1 et seq., repealed effective
December 31, 2007).

Timothy J. Rudolph for plaintiff.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, and Heidi L. Johnson-Mehney, Assis-
tant Attorney General, for defendants.

Before: FITZGERALD, PdJ., and CAVANAGH and DAVIS, Jd.

CAVANAGH, J. Plaintiff appeals as of right a Court of
Claims order granting defendants’ motion for summary
disposition in this tax dispute involving the Single
Business Tax Act (SBTA), MCL 208.1 et seq., repealed
effective December 31, 2007. We affirm.

Plaintiff filed its declaratory judgment action fol-
lowing an audit covering single business tax years
1999 through 2004, and the receipt of tax due bills.
Plaintiff averred that it was in the business of selling
bus parts and remanufacturing buses. Plaintiff al-
leged that its remanufacturing contracts with various
transit authorities involved primarily the sale of
tangible personal property—bus parts, regardless of
the fact that charges for plaintiff’s installation of
those parts were also included in the contracts.
Accordingly, revenue from the sales at issue, which
gave rise to the disputed tax due bills, should have
been allocated to the destinations where the parts
were shipped, as sales of tangible personal property
under MCL 208.52, and not allocated to Michigan,
under MCL 208.53, where the installation services
were performed. Thus, plaintiff alleged, it was en-
titled to a refund of the overpayment of taxes.



2010] MIDWEST BUS CORP V DEP’T OF TREASURY 337

Subsequently, cross-motions for summary disposition
were filed and the parties agreed that the matter was
controlled by the holding in Catalina Mktg Sales Corp v
Dep’t of Treasury, 470 Mich 13; 678 NW2d 619 (2004).
Plaintiff’s legal position remained the same. Defendants,
however, argued that plaintiff’s business of remanufactur-
ing buses did not merely involve the sale of bus parts.
Rather, plaintiff “remanufactured” buses, which meant
that the service of actually installing the bus parts was not
merely incidental to the sale of the parts—the rehabilita-
tion service was the predominant purpose of the business
contracts. Accordingly, revenue from the disputed sales is
properly allocated to Michigan, under MCL 208.53, where
the services were performed and plaintiff was not entitled
to any refund or other relief. After consideration of the
“incidental to service” six-part test set forth in Catalina
MFktg Sales Corp, the Court of Claims agreed with defen-
dants and granted their motion for summary disposition.
This appeal followed.

First, plaintiff argues that the revenue it received
from remanufacturing contracts like the one it had with
the Massachusetts Bay Transportation Authority
(MBTA) is predominantly for the sale of tangible per-
sonal property and should be allocated, under MCL
208.52, to destinations outside Michigan. We disagree.
This Court reviews de novo a decision by the Court of
Claims on a motion for summary disposition and issues
requiring statutory interpretation. Herald Wholesale,
Inc v Dep’t of Treasury, 262 Mich App 688, 693; 687
NWwW2d 172 (2004).

The single business tax (SBT) was explained in
Trinova Corp v Dep’t of Treasury, 433 Mich 141; 445
NW2d 428 (1989), as follows:

The single business tax is a form of value added tax,
although it is not a pure value added tax. “Value added is
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defined as the increase in the value of goods and services
brought about by whatever a business does to them be-
tween the time of purchase and the time of sale.” In short,
a value added tax is a tax upon business activity. The act
employs a value added measure of business activity, but its
intended effect is to impose a tax upon the privilege of
conducting business activity within Michigan. It is not a
tax upon income. [Id. at 149 (citations omitted).]

The “value added” concept has been described as “a
means of consistently measuring the size of business
firms and other economic enterprises comprising the
total economy . . ..” Haughey, The economic logic of the
single business tax, 22 Wayne L R 1017 (1976). “[T]he
measure of the tax is the use of labor and capital.”
Kasischke, Computation of the Michigan single business
tax: Theory and mechanics, 22 Wayne L R 1069, 1070
(1976).

The computation of the SBT involves several steps,
but begins with calculation of the taxpayer’s tax base.
“The tax base computation is designed to calculate the
contribution each business makes to the total economy;
in economic terms, this contribution is the economic
size of the business.” Id. “Each business will pay a tax
proportionate to its economic size.” Id. If the taxpayer’s
business activities are confined to Michigan, the entire
tax base is allocated to Michigan and subject to taxation
under the SBTA. See MCL 208.40. If the taxpayer’s
business activities are taxable both in Michigan and
another state, only a certain part of its tax base is
allocated to Michigan because a state may not tax value
earned outside of its borders. See MCL 208.41; Trinova
Corp, 433 Mich at 151 (citation omitted).

The SBTA provides a formula for apportioning a tax
base between two or more taxing states and the formula
takes into consideration three factors: property, payroll,
and sales. Id. at 151-152; see, also, MCL 208.45a. At
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issue in this case is the sales factor. Under MCL
208.51(1), the sales factor is a fraction that has as its
numerator the taxpayer’s total sales in this state, and
as its denominator “the total sales of the taxpayer
everywhere during the tax year.” The SBTA distin-
guishes between two types of sales: sales of tangible
personal property and sales “other than sales of tan-
gible personal property....” MCL 208.52 and MCL
208.53. For purposes of the sales factor, under MCL
208.52(b), sales of tangible personal property are con-
sidered “in this state,” if “the property is shipped or
delivered to any purchaser within this state . ...” And,
under MCL 208.53, sales, “other than sales of tangible
personal property,” are considered “in this state” if
either the business activity is performed in Michigan or
if performed in Michigan and elsewhere, “based on
costs of performance, the greater proportion of the
business activity is performed in this state . ...” Sales
“in this state” are placed in the numerator of the sales
factor, while sales not considered “in this state” are
placed in the denominator.

On appeal the parties agree that the transactions at
issue in this case are “mixed transactions” in that they
involve elements of both sales of tangible personal
property and sales other than sales of tangible personal
property. That is, bus parts were sold, but so was the
service of installing the bus parts. However, plaintiff
claims that the sale of bus parts was the primary
purpose of the transactions and that the bus parts were
“sold,” for purposes of the sales factor, when each
completely rehabilitated bus was delivered back to its
out-of-state owner. Thus, the “sale” of tangible personal
property was not “in this state” and belongs in the
denominator of the sales factor. Defendants disagree
and claim that plaintiff’s complete rehabilitation of
each bus was the primary purpose of the transaction
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and, because this business activity was performed in
Michigan, the “sale” was “in this state” and belongs in
the numerator of the sales factor. The SBTA is silent
with regard to these types of transactions. But the
parties agree that the six-part incidental-to-service test
set forth in Catalina Mktg Sales Corp is applicable to
determine whether a transaction should be considered a
sale of tangible personal property or a sale of a service,
i.e., a sale other than a sale of tangible personal
property.

In Catalina Mktg Sales Corp, the issue was whether,
under MCL 205.52 of the General Sales Tax Act, a retail
sales tax should be imposed in a transaction that
involved both the provision of services and the transfer
of tangible personal property because sales tax does not
apply to sales of services. The Catalina Court, citing
Univ of Mich Bd of Regents v Dep’t of Treasury, 217
Mich App 665; 5563 NW2d 349 (1996), adopted “the
‘incidental to service’ test for categorizing a business
relationship that involves both the provision of services
and the transfer of tangible personal property as either
a service or a tangible property transaction.” Catalina
MkFktg Sales Corp, 470 Mich at 24. The Catalina Court
explained that the test “looks objectively at the entire
transaction to determine whether the transaction is
principally a transfer of tangible personal property or a
provision of a service.” Id. at 24-25. And “[i]n determin-
ing whether the transfer of tangible property was
incidental to the rendering of personal or professional
services, a court should examine what the buyer sought
as the object of the transaction, what the seller or
service provider is in the business of doing, whether the
goods were provided as a retail enterprise with a
profit-making motive, whether the tangible goods were
available for sale without the service, the extent to
which intangible services have contributed to the value
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of the physical item that is transferred, and any other
factors relevant to the particular transaction.” Id. at 26.
In our case, the parties agree that the Catalina factors
are applicable, but their analysis of each factor signifi-
cantly differs. We first turn to plaintiff’s argument.

Plaintiff argues that its remanufacturing business
involves principally a transfer of tangible personal
property. Plaintiff claims that its contract with the
MBTA proves its contention. The contract required
plaintiff to replace 427 parts on each of the MBTA’s 125
transit buses, and also set forth a list of 164 parts that
plaintiff should replace on those same buses if needed.
Thus, plaintiff argues, “[c]learly, these 552 items of
tangible personal property are the focus of the contract
and any labor involved in their installation is incidental
to the tangible personal property.” And, “the cost of
tangible personal property in performing the contrac-
tual obligations was 5.086 times the cost of labor.” This
evidence “all supports a ruling that tangible personal
property is the ‘substance of the transaction’....
Therefore, the revenue should be sourced out of Michi-

»

gan.

With regard to the specific factors, plaintiff appears
to argue that (1) what the MBTA sought as the object of
the transaction was brand new bus parts, (2) plaintiff is
in the bus parts business, (3) plaintiff’s “profits are
dependent upon bus parts sales,” (4) “while the [bus]
parts are available without the services, capital grant
funding is available for a rehabilitation project of a fleet
of buses and is not available if the transit authority
simply buys the parts and replaces them,” (5) it has not
been established that any services, other than the
installation of parts, increase the value of the buses
beyond the value of the replaced parts, themselves, and
(6) “Buy America requirements,” as well as the fact that
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bus remanufacturing is a capital project eligible for
capital grants, support the conclusion that such trans-
actions should be treated as the transfer of tangible
property—bus parts.

To the contrary, defendants argue, the MBTA contract
“conclusively establishes that the transfer of parts is
incidental to the provision of [plaintiff’s] rehabilitation
service.” The title of the contract itself—“Technical Speci-
fication for Nova Bus Rehabilitation”—proves that con-
tention. The object of the transaction, as far as the MBTA
was concerned, was for its buses to be “rehabilitated.” The
contract defines “rehabilitation” to include (1) “the resto-
ration of items to new, as new, or reconditioned function-
ally, as the case may be, to the original manufacturer’s
recommendations,” (2) “the complete disassembly of an
assembly or sub-assembly into its component parts, or, to
the degree defined in the individual sections of the Speci-
fications,” (3) “[t]he cleaning, inspection and qualification
for repair or replacement of the component parts,” and (4)
“[t]he reassembly of the component parts into complete
assemblies.” Thus, contrary to plaintiff’s claims, the con-
tract required that plaintiff perform extensive servicing of
the buses.

With regard to the six specific factors, defendants
appear to argue that (1) what the MBTA sought as the
object of the transaction was the service of having its
buses rehabilitated, i.e., overhauled, (2) plaintiff is in
the business of remanufacturing or rehabilitating
buses, as well as supplying bus parts because parts
can be ordered and sent to a customer instead of
having plaintiff perform the installation service, (3)
defendants contend that this factor is not applicable
because it “is clearly intended to help determine
whether a retail sale that is taxable under the Gen-
eral Sales Tax Act took place,” (4) bus parts are
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available for sale by plaintiff without the service but
that is not “remanufacturing,” (5) the rehabilitation
service necessarily contributes significantly to the
value of the bus parts because the MBTA contracted
to have its buses rehabilitated and thus, absent their
installation, the parts would have been worthless to
the MBTA, and (6) no other factors were relevant to
the particular transaction.

After objectively considering the entire transac-
tion, Catalina Mktg Sales Corp, 470 Mich at 24-25, we
agree with the Court of Claims and conclude that the
remanufacturing contract at issue, as well as other
remanufacturing contracts like it, are predominantly
for the provision of a service—a rehabilitation ser-
vice. Thus, for purposes of the sales factor, these are
sales “other than sales of tangible personal property”
and, because the services were provided in Michigan,
the sales were “in this state” under MCL 208.53. This
conclusion was reached in light of the following
considerations.

First, we reviewed the MBTA remanufacturing con-
tract. The contract clearly states that it is for a “midlife
overhaul, (i.e., Rehabilitation)” of transit buses. In that
regard, the contract provides:

This overhaul project shall include repairs or replace-
ment of the components utilized in the following systems
and/or assemblies: wheelchair lift, underbody structure,
front and rear axle assemblies, interior and exterior body,
wiring and piping, steering, suspension, signage, brakes,
fuel system, kneeling system, and air system. The project
also includes painting the bus and making any other
miscellaneous repairs needed to correct broken or worn
components.

The contract defines several terms, but three are espe-
cially relevant in this case:
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Rehabilitation:

a. Shall mean the restoration of items to new, as new, or
reconditioned functionally, as the case may be, to the
original manufacturer’s recommendations.

b. Shall mean the complete disassembly of an assembly
or sub-assembly into its component parts, or, to the degree
defined in the individual sections of the Specifications.

c. The cleaning, inspection and qualification for repair
or replacement of the component parts.

d. The reassembly of the component parts into complete
assemblies

Remanufacture: To recondition to O.E.M. [original
equipment manufacturer] Specifications. The component
or system in question does not necessarily need to be
replaced with an all new component, but may be replaced
with a rebuilt component that meets “as new” OEM
specifications, or, the used/old component may be removed
and reconditioned itself to meet “as new” OEM specifica-
tions.

Repair or Replacement — As Required or As
Necessary:
Repair or Replacement of components or subsystems “as
required” or “as necessary” requires the contractor bring
the part, component or subsystem back to new OEM
functional specifications. If the part cannot be repaired and
brought back up to OEM specifications it must be replaced.
The part may be replaced with either a remanufactured or
a new part.

Turning to the section of the contract labeled “De-
tailed Scope of Work,” we note the following examples!
of the types of work plaintiff was to perform: (1) remove

! The “Detailed Scope of Work” section is several pages in length and
we have only selected some examples of the types of work plaintiff was
expected to perform in satisfaction of the contract.
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engine/transmission cradle assembly, and inspect and
clean the engine cradle; (2) thoroughly clean air intake
system and replace particular parts with new parts; (3)
thoroughly steam-clean engine compartment and re-
place particular parts with new parts; (4) inspect and
service OEM fire alarm, check all hard tubing for
cracks, dents, and poor solder connections, and replace
sensors; (5) inspect and repair the driveshaft assembly
to bring to new OEM condition, including rebuilding
the propeller shaft with new universal joints, dust cap,
and grease fittings; (6) remove, inspect, and clean the
air tanks; (7) completely rebuild the air dryer to OEM
specifications or replace with a new unit; (8) clean,
inspect, and pressure test the radiator and charge air
cooler assemblies; (9) remove and clean the front and
rear axle assemblies and perform magnaflux or other
Authority-approved nondestructive structural testing,
and (a) return all front axle components to new OEM
specifications, and (b) completely rebuild the differen-
tial carrier to new OEM specifications; and (10) rebuild
the steering column using new U-joints, horn ring,
contacts, tilt steering gears, and all levers, pins and
bearings, but if rebuilding could not be preformed to
OEM specifications, the steering column was to be
replaced with a new one.

Clearly, the contract is not a contract merely for the
purchase of bus parts. Rather, the contract provisions
make several references, for example, to plaintiff’s
disassembling, removing, repairing, inspecting, recon-
ditioning, rebuilding, replacing, restoring, painting, ser-
vicing, cleaning, testing, and reassembling various com-
ponents and parts of the buses. Although replacement
of certain bus parts was included in the remanufactur-
ing contract, the purchase of bus parts was not an end
in and of itself but a means, albeit a partial means, by
which to fulfill the contractual objective of plaintiff’s
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customer to have its buses completely rehabilitated.
That is, the sale of the bus parts was incidental to the
service of actually performing the rehabilitation of the
buses.

Second, we reviewed the SBTA, including the mean-
ing of “business activity” because the SBT is a tax upon
business activity. See Trinova, 433 Mich at 149. Under
MCL 208.3(2), “[bJusiness activity” “means a transfer
of legal or equitable title to or rental of property,
whether real, personal, or mixed, tangible or intangible,
or the performance of services, or a combination
thereof, made or engaged in, or caused to be made or
engaged in, within this state, whether in intrastate,
interstate, or foreign commerce, with the object of gain,
benefit, or advantage, whether direct or indirect, to the
taxpayer or to others, but shall not include the services
rendered by an employee to his employer, services as a
director of a corporation, or a casual transaction.”

In this case, it is arguable that even if the sale was a
sale of tangible personal property—bus parts—there
was “a transfer of legal or equitable title” to the bus
parts when they were incorporated into the purchaser’s
bus, i.e., as each part was installed into the bus, each
part was delivered to the purchaser and became an
integrated component of the bus. See MCL 208.3(2),
208.52(b). And because each installation occurred in
Michigan, each sale was “in this state.” See id. That the
completely rehabilitated buses were then delivered to
out-of-state owners, in compliance with the remanufac-
turing contract, does not change the analysis. Thus, for
purposes of the sales factor, the sale would be placed in
the numerator whether it was a sale of tangible per-
sonal property or the sale of a service. MCL 208.51(1).
The situation at issue here—remanufacturing—is not
analogous to manufacturing a product as plaintiff had
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argued in the Court of Claims. For example, when an
automobile manufacturer installs a component part
during the manufacture of a vehicle, it is installing the
component into its own vehicle. Until it is sold, the
automobile, as well as all of its component parts, are
owned by the manufacturer. Here, plaintiff is installing
its bus parts into used buses that plaintiff does not own.
In any case, we conclude that the sale of the bus parts
was merely incidental to the service of actually perform-
ing the rehabilitation of the buses and that the service
was provided in Michigan.

Third, we considered the six-factor incidental-to-
service factors set forth in Catalina Mkig Sales Corp.
With regard to the first factor—what the buyer sought
as the object of the transaction—we conclude that the
buyer sought the service of having its buses rehabili-
tated. Plaintiff was to disassemble, remove, repair,
inspect, recondition, rebuild, replace, restore, paint,
service, clean, test, and reassemble various components
and parts of the buses so they were, as the trial court
described, “almost like new,” or made to meet the
standards of a newly manufactured bus. The object of
the transaction was not merely to purchase “brand new
bus parts” as plaintiff has argued.

With regard to the second factor—what the seller or
service provider is in the business of doing—we note
that plaintiff is in both the retail business of selling bus
parts and the business of remanufacturing buses. How-
ever, with regard to the contract at issue, as well as
similar types of contracts, plaintiff was not acting as a
retailer of bus parts but was actually selling the service
of rehabilitating buses, i.e., disassembling, removing,
repairing, inspecting, reconditioning, rebuilding, re-
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placing, restoring, painting, servicing, cleaning, testing,
and reassembling various components and parts of the
buses.

The third factor—whether the goods were provided
as a retail enterprise with a profit-making motive—may
be more applicable in the context of whether a retail
sale is taxable under the General Sales Tax Act. But to
the extent it is applicable here, we agree with the Court
of Claims conclusion that, although the bus parts were
available for purchase alone, in the context of a reha-
bilitation contract, the provision of the bus parts was
merely a means to accomplish the contractual objective
of rehabilitating the buses. In a sense, plaintiff was
acting as a consumer of bus parts, not a retailer of bus
parts. The same is true with regard to the fourth
factor—whether the tangible goods were available for
sale without the service. Plaintiff is in the business of
selling bus parts, but it also sells rehabilitation services
that require the installation of bus parts as well as the
provision of other services to meet its contractual
obligations.

Similarly, with regard to the fifth factor—the extent
to which intangible services have contributed to the value
of the physical item that is transferred—again, we agree
with the Court of Claims conclusion that “there would be
no remanufacturing but for the service.” The value sought
by plaintiff’s remanufacturing customer includes all as-
pects of rehabilitation services, not just bus parts. As
plaintiff admits, “capital grant funding is available for a
rehabilitation project of a fleet of buses and is not avail-
able if the transit authority simple buys the parts and
replaces them.” And we agree with the Court of Claims’
conclusion with regard to the sixth factor that no other
factors are relevant to the particular transaction. Thus,
the Court of Claims properly held that the remanufac-
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turing contract at issue, as well as other remanufactur-
ing contracts like it, are predominantly for the provi-
sion of a service and are allocated to Michigan, where
the service was performed, under MCL 208.53. Accord-
ingly, we affirm the grant of summary disposition in
defendants’ favor.

Next, plaintiff argues that defendants did not meet
their burden of proof that revenue from remanufac-
turing projects was predominantly from services for
projects completed in plaintiff’s fiscal years ending in
January 2002 through January 2005. But it appears
that the Court of Claims, as well as the parties for at
least some time, were operating under the under-
standing that the MBTA contract was representative
of other remanufacturing contracts plaintiff was a
party to in those years. However, in response to
defendants’ motion for summary disposition, plaintiff
argued that some of the terms of those other con-
tracts were not similar to the MBTA contract. At oral
argument, the Court of Claims indicated that it would
consider a motion for reconsideration with regard to
fiscal years ending in January 2002 through January
2005 if plaintiff provided contracts that were signifi-
cantly different from the MBTA contract. The Court
of Claims also included that proviso in its order,
granting plaintiff 21 days to file such a motion.
Plaintiff did not file a motion for reconsideration.
Accordingly, this issue was not properly preserved for
our review. See Walters v Nadell, 481 Mich 377, 387,
751 NW2d 431 (2008).

Next, plaintiff argues that it is entitled to an award of
sanctions under MCR 2.313(C) because defendants
failed to admit that plaintiff was entitled to a refund of
SBT for the fiscal years ending in January of 2000 and
2001. A trial court’s decision on a motion for sanctions
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based on the failure to admit is reviewed for an abuse of
discretion. See Phinisee v Rogers, 229 Mich App 547,
561-562; 582 NW2d 852 (1998).

Pursuant to MCR 2.312(A), a party in a civil case may
request certain admissions from the other party before
trial. And MCR 2.313(C) provides that “[ilf a party
denies . .. the truth of a matter as requested under
MCR 2.312, and if the party requesting the admission
later proves . .. the truth of the matter, the requesting
party may move for an order requiring the other party
to pay the expenses incurred in making that proof,
including attorney fees.” Here, plaintiff requested such
sanctions on the ground that defendants failed to admit
that plaintiff’s SBT returns filed for fiscal years ending
in January of 2000 and 2001 were from the sale of bus
parts entitling plaintiff to a refund. This was an allega-
tion set forth in plaintiff’s amended complaint. How-
ever, the parties voluntarily settled this matter before
the hearing on the cross-motions for summary disposi-
tion and, obviously, before this case was summarily
dismissed. Therefore, an award of sanctions under MCR
2.313(C) was not warranted.

In Radtke v Miller, Canfield, Paddock & Stone, 453
Mich 413; 551 NW2d 698 (1996), our Supreme Court
explained that admissions under MCR 2.312 are more a
matter of civil procedure because an admission conclu-
sively establishes the admitted facts “ ‘and the opposing
side need not introduce evidence to prove the facts.” ”
Id. at 420, quoting 2 Jones, Evidence (6th ed), § 13C:14,
p 310 (November 1995 supp). “A request for admission
is not a typical discovery device, however, because the
purpose ‘is not to discover facts but rather to establish
some of the material facts in a case without the neces-
sity of formal proof at trial . . . so that issues which are
disputed might be clearly and succinctly presented to
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the trier of facts.” ” Id. at 420 n 6, quoting 23 Am Jur 2d,
Depositions and Discovery, § 314, p 613. The Radtke
Court further explained that these judicial admissions
are formal concessions “ ‘that have the effect of with-
drawing a fact from issue and dispensing wholly with
the need for proof of the fact.” ” Id. at 420, quoting 2
McCormick, Evidence (4th ed), § 254, p 142. In this
case, because the disputed issue was settled before final
judicial disposition, plaintiff was not required to prove
the allegation by further litigation and, therefore, was
not entitled to “expenses incurred in making that
proof” within the contemplation of MCR 2.313(C).
Thus, the Court of Claims did not abuse its discretion
when it denied plaintiff’s request for sanctions under
MCR 2.313(C).

Finally, plaintiff argues that “the United States’
Constitution prohibits ruling upholding the depart-
ment’s assessments.” Although unclear, it appears that
plaintiff is claiming (1) a due process violation on the
ground that it “has been forced to pay almost $80,000 in
taxes and penalties pursuant to irrational and arbitrary
assessments,” and (2) a violation of the Commerce
Clause apparently on the ground that defendants’ in-
terpretation of the relevant statutes created an internal
and external inconsistency. These claims were not
raised before, addressed, or decided by the Court of
Claims; therefore, they are not properly preserved for
appellate review and we decline to address them. See
Walters, 481 Mich at 387.

Affirmed.
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WOODINGTON v SHOKOOHI

Docket No. 288923. Submitted March 2, 2010, at Lansing. Decided May 4,

2010, at 9:05 am.

Cheri L. Woodington brought an action in the Saginaw Circuit Court
seeking a judgment of divorce from Kamran Shokoohi. The trial
court, Robert L. Kaczmarek, J., entered a judgment of divorce.
Plaintiff appealed and defendant cross-appealed.

The Court of Appeals held:

1. The trial court failed to provide its analysis or reasoning
regarding its decisions to award plaintiff alimony in gross and
deny plaintiff’s request for spousal support, therefore the Court of
Appeals must reverse and remand to the trial court with instruc-
tions to make findings of fact appropriate for judicial review.

2. The trial court’s determination that the real property that
defendant purchased on Sawmill Creek was not a marital asset
was not clearly erroneous and must be affirmed.

3. The trial court abused its discretion by denying plaintiff’s
discovery request for the production of the business records of the
professional corporation that employs defendant. The matter must
be remanded to the trial court to enable plaintiff to examine the
records sought in the subpoena. After examining the records
subject to an appropriate protective order, plaintiff may move for
appropriate relief on the basis of information in the records that
could lead to a different outcome in regard to the determination
concerning defendant’s interest in the professional corporation as
a marital asset.

4. The trial court failed to make relevant findings of fact
regarding the value of certain disputed items of marital property.
This precludes meaningful review of whether the trial court’s
findings were clearly erroneous and whether its division of prop-
erty constituted an abuse of discretion. The trial court failed to
make findings regarding a 2007 GMC Yukon, a Saginaw Federal
Credit Union account and a Chase Bank account, defendant’s
401(k) account with the professional corporation, and a Mercedes
vehicle. The trial court did not fail to make relevant findings
regarding a Chemical Bank primevest account and did not clearly
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err in holding that the account was not a marital asset and
belonged primarily to defendant’s sister. The trial court’s
failures to make findings regarding the relevant factors for
dividing property and to assign a value to several assets or
determine the appropriate date for valuation prevents the Court
of Appeals from determining if the marital division was equi-
table. The matter must be remanded to the trial court for
adequate findings of fact.

5. The trial court failed to explain its decision to award
plaintiff less than half of the amount of attorney fees she re-
quested, therefore, there is no basis for determining whether the
award represented an abuse of discretion. The error was not
harmless. The matter must be remanded to the trial court for
appropriate findings.

6. There is no merit to defendant’s argument that the trial
court properly denied plaintiff’s request for an expert witness fee
because the court gave no credence to the expert’s opinion. No
authority was presented to support the argument that an award of
costs for an expert’s fee is in any way to be tied to the party’s
success regarding the matter on which the expert testified.

7. The prenuptial agreement of the parties is ambiguous.
The phrase “the parties specifically agree and state that this
Agreement is intended to waive rights upon death and is not
made in contemplation of any divorce” does not unambiguously
disclaim application of the agreement in the event of a divorce.
At least two interpretations of the agreement are possible: (1)
the prenuptial agreement was not intended to govern the
division of assets in a divorce; and (2) the agreement should
govern, or at least guide, the division of assets in a divorce if
such provisions are legally enforceable. The matter must be
remanded to the trial court to resolve the ambiguity. On
remand, if the trial court determines that the parties intended
for the agreement to govern division of property in a divorce, it
should further consider the meaning of the term “contribution”
as used in the agreement in reference to assets acquired during
the marriage. The trial court may also address plaintiff’s
arguments that the prenuptial agreement should be set aside on
the basis of changed circumstances.

8. The judgment must be affirmed as it pertains to the Sawmill
Creek property and the Chemical Bank primevest account. The
case must be remanded to the trial court for further findings and
proceedings regarding the decision to award plaintiff alimony in
gross in lieu of spousal support, discovery of the business records
of defendant’s employer, the trial court’s overall division of prop-



354 288 MICH App 352 [May

erty and the valuation of certain specific assets, the award of
attorney fees to plaintiff, and the interpretation of the prenuptial
agreement with respect to divorce.

Affirmed in part, reversed in part, and remanded.

Braun Kendrick Finkbeiner PL.C. (by Jamie Hecht
Nisidis) for plaintiff.

Skinner Professional Law Corporation (by David R.
Skinner) for defendant.

Before: K. F. KELLY, PdJ., and SAAD and WHITBECK, Jd.

SAAD, J. Plaintiff, Cheri Woodington, appeals the trial
court’s judgment of divorce. She argues that the trial
court made inadequate findings of fact in regard to the
value of marital property, the date of valuation, and the
status of certain assets as marital or separate property.
She also raises issues concerning discovery, spousal
support, and attorney fees. Defendant, Kamran Shok-
oohi, cross-appeals and contends that the trial court
erred by failing to divide the property in accordance
with the parties’ prenuptial agreement. We affirm some
aspects of the trial court’s judgment; however, because
the inadequacy of the trial court’s findings on several of
these matters precludes meaningful appellate review,
we remand for further proceedings.

I. SPOUSAL SUPPORT

Plaintiff argues that the trial court erred by award-
ing her alimony in gross in lieu of the spousal support
she sought. She also contends that the trial court failed
to make findings of fact in support of this decision. We
find that the trial court’s failure to make relevant
findings precludes review of this decision, and we
remand to the trial court for further findings.
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This Court reviews a trial court’s award of spousal
support for an abuse of discretion. Olson v Olson, 256
Mich App 619, 631; 671 NW2d 64 (2003). An abuse of
discretion occurs when the trial court’s decision falls
outside the range of reasonable and principled out-
comes. Maldonado v Ford Motor Co, 476 Mich 372, 388;
719 NW2d 809 (2006). The trial court’s findings of fact
relating to an award of spousal support are reviewed for
clear error. Moore v Moore, 242 Mich App 652, 654; 619
NWw2d 723 (2000).

“ ‘In deciding a divorce action, the circuit court
must make findings of fact and dispositional rul-
ings.” ” McDougal v McDougal, 451 Mich 80, 87; 545
NW2d 357 (1996) (citations omitted). This Court
must first review the trial court’s findings of fact.
Sparks v Sparks, 440 Mich 141, 151; 485 NW2d 893
(1992). Findings of fact, such as a trial court’s valu-
ation of particular marital assets, will not be reversed
unless clearly erroneous. Beason v Beason, 435 Mich
791, 805; 460 NW2d 207 (1990). A finding is clearly
erroneous if, after a review of the entire record, the
reviewing court is left with the definite and firm
conviction that a mistake was made. Id.; Johnson v
Johnson, 276 Mich App 1, 10-11; 739 NW2d 877
(2007). Special deference is given to the trial court’s
findings when they are based on the credibility of the
witnesses. Draggoo v Draggoo, 223 Mich App 415,
429; 566 NW2d 642 (1997). The determination of the
proper time for valuation of an asset is in the trial
court’s discretion. Gates v Gates, 256 Mich App 420,
427; 664 NW2d 231 (2003). If the trial court’s find-
ings of fact are upheld, the appellate court must
decide whether the dispositive ruling was fair and
equitable in light of those facts. Sparks, 440 Mich at
151-152. “The court’s dispositional ruling should be
affirmed unless this Court is left with the firm
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conviction that the division was inequitable.” Picker-
ing v Pickering, 268 Mich App 1, 7; 706 NW2d 835
(2005).

Plaintiff sought spousal support in the amount of
$55,000 annually (rounded to $4,600 monthly) pay-
able until the parties’ youngest child began attending
high school, which would enable plaintiff to continue
her status as a full-time, stay-at-home mom until the
children completed middle school. Defendant stated
in his trial brief that he would be willing to pay
spousal support in the amount of $55,000 per year for
two years.

The objective of spousal support is to balance the
incomes and needs of the parties in a way that will
not impoverish either party, and support is to be
based on what is just and reasonable under the
circumstances of the case. Berger v Berger, 277 Mich
App 700, 726; 747 NW2d 336 (2008). Among the
factors that a court should consider are (1) the past
relations and conduct of the parties; (2) the length of
the marriage; (3) the abilities of the parties to work;
(4) the source and the amount of property awarded to
the parties; (5) the parties’ ages; (6) the abilities of
the parties to pay support; (7) the present situation of
the parties; (8) the needs of the parties; (9) the
parties’ health; (10) the parties’ prior standard of
living and whether either is responsible for the
support of others; (11) the contributions of the par-
ties to the joint estate; (12) a party’s fault in causing
the divorce; (13) the effect of cohabitation on a
party’s financial status; and (14) general principles of
equity. Id. at 726-727.

Plaintiff says that the trial court abused its discre-
tion because it essentially denied her spousal support,

3

and opted instead to award her alimony in gross, “a
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division of property.”* The trial court did not explain its
reasons for awarding alimony in gross, its reasons for
awarding the specific amount of alimony in gross, or its
reasons for denying plaintiff’s request for periodic spou-
sal support subject to modification under MCL 552.28.
Accordingly, we are unable to discern why the court
believed that this decision was appropriate for the
parties’ circumstances. The trial court could have or-
dered spousal support or an award of property called
“alimony in gross” but, to support its dispositional
ruling, the court was required to make findings of fact
that are susceptible to appellate review. Because the
trial court failed to provide its analysis or reasoning
regarding its decision to award alimony in gross and
deny plaintiff’s request for spousal support, we must
reverse and remand with instructions that the trial
court make findings of fact appropriate for judicial
review.

II. SAWMILL CREEK PROPERTY

Plaintiff maintains that the trial court erred by
finding that the real property defendant purchased on
Sawmill Creek was not a marital asset. We disagree.

We review for clear error a trial court’s findings of
fact regarding whether a particular asset qualifies as
marital or separate property. See McNamara v Horner,
249 Mich App 177, 182-183; 642 NW2d 385 (2002).
Findings of fact are clearly erroneous when this Court
is left with the definite and firm conviction that a
mistake has been made. Ackerman v Ackerman, 197

! Staple v Staple, 241 Mich App 562, 566; 616 NW2d 219 (2000). We
note that the holding in Staple is inapplicable because Staple applies “to
judgments entered pursuant to the parties’ own negotiated settlement
agreements, not to alimony provisions of a judgment entered after an
adjudication on the merits.” Id. at 569.
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Mich App 300, 302; 495 NW2d 173 (1992). We accord
special deference to a trial court’s factual findings that
were based on witness credibility. Draggoo, 223 Mich
App at 429.

A “trial court’s first consideration when dividing
property in divorce proceedings is the determination of
marital and separate assets.” Reeves v Reeves, 226 Mich
App 490, 493-494; 575 NW2d 1 (1997). Marital assets
are those that came “to either party by reason of the
marriage . ...” MCL 552.19. Generally, marital assets
are subject to being divided between the parties, but
separate assets may not be invaded. McNamara, 249
Mich App at 183.

Plaintiff presented evidence that the Sawmill Creek
property was a marital asset acquired by defendant
before she filed for divorce, but defendant presented
evidence that he bought the property for and on behalf
of his sister, with his sister’s money. This issue pre-
sented a question of the credibility of the witnesses.
Although the trial court might have found that defen-
dant’s explanation of his involvement in the Sawmill
Creek property purchase was not credible, and that he
was concealing the property’s true status as a marital
asset, it gave credence to his explanation. This finding
was not clearly erroneous because it was based on the
trial court’s findings as to the credibility of witnesses.
Draggoo, 223 Mich App at 429.

III. DISCOVERY OF BUSINESS RECORDS

Plaintiff argues that the trial court erred by denying
her discovery request for production of the business
records of the Great Lakes Eye Institute, PC. (the PC.).
A trial court’s decisions regarding discovery are re-
viewed for abuse of discretion. Mercy Mt Clemens Corp
v Auto Club Ins Ass’n, 219 Mich App 46, 50; 555 NW2d
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871 (1996). In view of the unique circumstances of
defendant’s relationship to the PC., we conclude that
the trial court abused its discretion by denying the
discovery request.

After completing his residency in ophthalmology,
defendant practiced medicine with the Great Lakes Eye
Institute, PC., a professional corporation owned by his
brother, Farhad Shokoohi. Defendant was allegedly
employed pursuant to an employment agreement, but
his compensation up to and including 2005 was sub-
stantially higher than the amount due under the agree-
ment. In 2006, the year plaintiff filed for divorce,
defendant’s compensation was reduced to the contrac-
tual payment amount. Plaintiff maintained that defen-
dant was a part owner of the PC., although corporate
documents listed Farhad as the sole owner. She sought
discovery of the PC.’s business records to investigate
the true nature of defendant’s relationship with the
PC., and the method by which his compensation was
determined. The trial court reviewed the records in
camera and denied the request.

The issue, as framed by plaintiff, is not whether the
trial court erred by finding that defendant had no
ownership interest in the PC., but whether the trial
court erred by denying plaintiff the discovery materials
she says are necessary to assess defendant’s status in
relation to the PC. The trial court’s comments that the
materials were not discoverable because they did not
contain information concerning defendant’s income re-
flect a misunderstanding of plaintiff’s purpose in seek-
ing the documents. Plaintiff sought the documents to
assess whether defendant’s compensation was formula-
ically correlated to the PC.’s receipts (suggesting an
ownership interest), rather than calculated only accord-
ing to the employment agreement. Plaintiff established
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suspicious circumstances warranting further investiga-
tion of how defendant’s compensation was determined.
Defendant’s actual compensation from 2000 to 2005
was substantially disparate from the compensation he
should have earned under the employment agreement,
but in 2006, the year plaintiff filed for divorce, it was
reduced to the employment agreement amount. More-
over, although defendant claims that he is and always
has been only an employee of the PC., evidence shows
that he bragged to others that he had an ownership
interest and corporate documents show that defendant
was listed as an officer of the PC. These circumstances
raise questions as to why defendant was paid more than
the amount due under the employment agreement, and
why the end of the overpayment coincided with the
onset of the divorce action. Defendant’s self-serving
explanation—that his brother paid him generously out
of fraternal affection until 2006—does not dispel ques-
tions as to Farhad’s actual arrangement with regard to
defendant’s compensation. Additionally, Farhad’s con-
flicting statements regarding defendant’s status as a
corporate officer merit further discovery to determine
whether defendant held any position other than that of
a salaried physician. Plaintiff should have been allowed
the opportunity to examine the documents to investi-
gate the actual nature of defendant’s status with the
PC. The suspicious circumstances surrounding defen-
dant’s compensation militate against accepting at face
value defendant’s assertion that his additional compen-
sation was a decision based on familial favoritism.

Defendant argues that plaintiff’s expert, Robert
Selley, essentially conceded the ownership issue by
stating that ownership status did not enter into his
analysis. The pertinent question, however, is whether
the financial records contained information that might
have enabled Selley to better assess whether defendant
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had an ownership interest, and whether that informa-
tion could have led to a different or stronger analysis.

In Eyde v Eyde, 172 Mich App 49; 431 NW2d 459
(1988), the defendant wife, Kathleen Eyde, sought
business records from George Eyde, the brother and
business partner of her husband, Louis Eyde, in the
course of divorce proceedings to determine her hus-
band’s net worth. George Eyde brought an action to
prevent discovery of the documents. The trial court
entered an order compelling discovery but establishing
a number of safeguards designed to prevent the disclo-
sure of confidential matters and to prevent discovery of
documents that relate only to George Eyde and were
not relevant to Kathleen Eyde’s determination of Louis
Eyde’s net worth. Id. at 50. The Court stated:

Michigan has a strong historical commitment to a
far-reaching, open and effective discovery practice. Daniels
v Allen Industries, Inc, 391 Mich 398, 403; 216 NW2d 762
(1974). Discovery rules are to be liberally construed in
order to further the ends of justice. Id. The modern
tendency is to broaden the scope of discovery when neces-
sary to facilitate preparation, to guard against surprise,
and to expedite justice. Fassihi v St Mary Hospital of
Livonia, 121 Mich App 11, 15; 328 NW2d 132 (1982).

The general rule is that any document which is relevant
and not privileged is freely discoverable upon request.
Davis [v O’Brien, 152 Mich App 495, 502-504; 393 NW2d
914 (1986)]. MCR 2.302(B)(1) provides:

“Parties may obtain discovery regarding any matter, not
privileged, which is relevant to the subject matter involved
in the pending action.”

There is no requirement that there be good cause for
discovery of relevant and nonprivileged documents. Dauvis,
supra at 503-504. [Eyde, 172 Mich App at 54-55.]

The Court concluded that the defendant wife was
entitled to discover Louis Eyde’s records. It stated:
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Louis Eyde’s business records and banking records were
relevant to the subject matter involved in defendant’s
divorce action. The financial status of defendant’s husband
is material and relevant to the subject matter of defen-
dant’s divorce. . .. Defendant’s discovery so far has been
inadequate to determine the true value of Louis Eyde’s
assets; financial statements now in defendant’s possession
vary widely in their estimate of Louis Eyde’s net worth.
The documents already in defendant’s possession do not
include relevant financial information regarding all of
Louis Eyde’s known business entities. Plaintiff’s counsel
had effectively blocked any estimate of Louis Eyde’s net
worth by deposed bank officials. Thus, the documents at
issue are relevant and necessary to determine the extent

and value of defendant and Louis Eyde’s marital estate.
[Id. at 55.]

Although not directly on point, Eyde is instructive with
respect to discovery of financial records that are rel-
evant to ascertaining the value of a spouse’s assets, but
which are in the possession of a closely related third
party. In Eyde, it was already established that George
Eyde and Louis Eyde were partners in several business
endeavors, and that the records regarding the endeav-
ors in which Louis was involved were relevant to the
determination of Louis’s financial status. In the instant
case, in contrast, defendant’s status in relation to the
PC. is uncertain. The corporate documents indicate
that Farhad is the sole shareholder, and defendant’s tax
returns indicate that he is an employee without an
ownership interest, but plaintiff has presented evidence
of an inconsistency between these “official” facts and
defendant’s actual compensation. Under these specific
circumstances, plaintiff has established that discovery
of the PC.’s records is relevant to the subject matter,
and the records are therefore discoverable.

In granting the PC.’s motion to quash, the trial court
stated that the records were not relevant to proving
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defendant’s income. We agree with plaintiff that this
ruling was off-point. Plaintiff needed the records to
investigate the PC.’s basis for determining defendant’s
income, and to investigate whether this method re-
flected any understanding between Farhad and defen-
dant concerning possible ownership status. Such infor-
mation would have been highly relevant to Selley’s
analysis of the value of defendant’s “holder’s interest”
in his practice.

Plaintiff has offered concrete, specific reasons why
the PC.’s records might reveal pertinent information
concerning defendant’s interest in the PC. Accordingly,
we remand to the trial court to enable plaintiff to
examine the records sought in the subpoena. After
examining the records subject to an appropriate protec-
tive order, plaintiff may move for appropriate relief on
the basis of information in the records that could lead to
a different outcome in regard to defendant’s interest in
the PC. as a marital asset.

IV. TRIAL COURT’S FINDINGS OF VALUE OF DISPUTED ASSETS

Absent a prenuptial agreement, a trial court should
equitably distribute marital property in light of all the
circumstances. Berger, 277 Mich App at 716-717. To
reach an equitable division of marital property, a trial
court should consider the duration of the marriage, the
contribution of each party to the marital estate, each
party’s station in life, each party’s earning ability, each
party’s age, health and needs, fault or past misconduct,
and any other equitable circumstance. McDougal, 451
Mich at 89; Sparks, 440 Mich at 158-160. The determi-
nation of relevant factors will vary with the circum-
stances of each case, and no one factor should be given
undue weight. The trial court must make specific
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findings regarding the factors it determines to be rel-
evant. Sparks, 440 Mich at 159; Berger, 277 Mich App
at 717.

Generally, marital assets are subject to division be-
tween the parties but the parties’ separate assets may
not be invaded. McNamara, 249 Mich App at 183.
Generally, assets earned by a spouse during the mar-
riage, whether they are received during the existence of
the marriage or after the judgment of divorce, are
properly considered part of the marital estate. Skelly v
Skelly, 286 Mich App 578, 582; 780 NW2d 368 (2009);
McNamara, 249 Mich App 183-184. The parties’ mani-
festation of intent to lead separate lives, such as by
filing a complaint for divorce or maintaining separate
homes, can be of crucial significance when apportioning
the marital estate. Byington v Byington, 224 Mich App
103, 112; 568 NW2d 141 (1997). However, property
earned after such a manifestation of intent should still
be considered a marital asset, although the presump-
tion of congruence that exists with respect to the
distribution of marital assets becomes attenuated and
may result in the nonacquiring spouse being entitled to
no share or a lesser share of the property in light of all
the apportionment factors. Id. at 115-116. Separate
assets may be invaded if one party demonstrates addi-
tional need, or had significantly contributed to the
acquisition or growth of the separate asset. Skelly, 286
Mich App at 582.

A trial court must make specific findings of fact
regarding the value of each disputed piece of marital
property awarded to each party in the judgment. Olson,
256 Mich App at 627-628. A trial court’s findings of fact
are inadequate if they are not sufficiently specific to
enable the parties to determine the approximate values
of their individual awards by consulting the verdict
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along with the valuations to which they stipulated.
Nalevayko v Nalevayko, 198 Mich App 163, 164; 497
NW2d 533 (1993). For the purposes of dividing property,
marital assets are typically valued at the time of trial or
the time judgment is entered, although a court may, in
its discretion, use a different date. Byington, 224 Mich
App at 114 n 4.

This Court further reviews whether a trial court’s
dispositional rulings are fair and equitable in light of
the trial court’s findings of fact, Sparks, 440 Mich at
151-152, but this Court will reverse only if definitely
and firmly convinced that the disposition is inequitable.
Pickering, 268 Mich App at 7. When dividing marital
property, a court is not required to award mathemati-
cally precise shares. Byington, 224 Mich App at 114-
115.

Here, the trial court did not divide the marital estate
on a percentage basis, nor did it explain its general basis
for determining an equitable division of property. It did
not make findings regarding the parties’ contributions
to the marital estate or other relevant factors for
dividing property. The trial court awarded defendant
the bulk of the marital estate, and awarded plaintiff
personal possessions, such as her vehicle, and the
children’s furniture, and awarded plaintiff one of the
parties’ homes and a property award in the form of
alimony in gross. Plaintiff specifically challenges the
trial court’s failure to make findings concerning the
value of certain assets, and generally challenges the
trial court’s failure to make findings concerning its
overall property division.

We are unable to discern the trial court’s general
plan in dividing assets. Defendant argues that the
division can be explained in reference to the prenuptial
agreement, but the trial court determined that the
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parties did not make the agreement in contemplation of
divorce. (Defendant’s argument that the trial court
erred in failing to comply with the prenuptial agree-
ment is addressed later in this opinion.) Despite this
determination by the trial court, the trial court’s divi-
sion of property was substantially consistent with the
prenuptial agreement’s requirement that property ac-
quired after the marriage “shall be divided . . . accord-
ing to the percentage of their respective contributions
in acquiring same.” It appears that the trial court
regarded the marital assets as the product of defen-
dant’s contributions and awarded them accordingly,
allowing plaintiff only six years of support payments
and assets such as the vacation home and a vehicle that
could be considered “her” own property. The trial
court’s failure to make findings in support of its uneven
property division raises questions regarding why it
ordered a property division in near compliance with a
prenuptial agreement that it found to be inapplicable.
Furthermore, it appears that the trial court’s decision
may have been based on the unstated premise that
defendant was the primary contributor to the marital
estate. Although plaintiff’s financial contributions to
the marital estate are negligible, it is well established
that a non-wage-earning spouse can make substantial
contributions to the marital estate by running the
household and caring for the parties’ children. Han-
away v Hanaway, 208 Mich App 278, 293; 527 NW2d
792 (1995). Plaintiff, a lawyer, quit her law practice and
suspended her legal career to stay at home with the
parties’ children. She also testified that she devoted
substantial energy and time to serving the needs of
defendant and his family. The trial court’s failure to
make relevant findings on this matter precludes mean-
ingful review of whether the trial court’s findings were



2010] WOODINGTON V SHOKOOHI 367

clearly erroneous, and of whether its division of prop-
erty constituted an abuse of discretion.

Additionally, we agree with plaintiff that the trial
court failed to make findings regarding the following
assets:

2007 GMC Yukon. The parties gave conflicting testi-
mony concerning the value of this vehicle, but the trial
court failed to make a finding regarding its value, and
failed to explain if or why it considered the vehicle
plaintiff’s separate property.

Saginaw Federal Credit Union account and Chase
Bank account, No. ****0175. Defendant withdrew
$100,000 from the credit union account in June 2006,
the month plaintiff filed for divorce, and deposited this
amount into the Chase account. Defendant did not
account for how these funds were disseminated after
their transfer to the Chase account. In December 2007,
defendant deposited his employee bonus, in the amount
of $148,875, into the credit union account. The trial
court awarded both of these accounts to defendant,
without making relevant findings. Given the question-
able circumstances of money being withdrawn from the
parties’ joint account at the time plaintiff filed for
divorce, and being transferred to another account that
was nearly depleted over the following months, the trial
court erred by failing to make findings as to the value of
these accounts. The trial court’s decision in regard to
these accounts is problematic because there are no
findings of fact that support the trial court’s decision.
The court made no findings as to the parties’ contribu-
tions, and so forth, that would explain why the award is
so favorable to defendant. The court’s decision appears
to conform to the prenuptial agreement, but the court
found that the agreement was not made in contempla-
tion of divorce. The trial court’s decision to award these
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accounts to defendant without making findings regard-
ing the transactions seems to assume that defendant
was entitled to dissipate the $100,000 transferred out of
the credit union without explanation, and that he was
entitled to keep as his separate property the 2007 bonus
payment of $148,875. Property acquired after the par-
ties manifest an intent to lead separate lives is not
necessarily excluded from the marital estate. The court
should consider this matter pursuant to relevant fac-
tors, such as the parties’ respective contributions to the
spouse’s compensation package. Byington, 224 Mich
App at 117. Regarding the credit union withdrawal,
when a party has dissipated marital assets without the
fault of the other spouse, the value of the dissipated
assets may be included in the marital estate. 2 Michigan
Family Law (6th ed, 2008 supp), Property Division,
§ 15.21. But the trial court made no findings to explain
its decisions regarding these accounts, or its overall
plan for dividing the marital estate.

Defendant’s 401(k) account with the PC. The trial
court’s minimal findings of fact concerning the marital
estate in general, and several specific assets, including
this account, leave us unable to determine whether its
decisions were an abuse of discretion, or whether they
were based on clearly erroneous findings of fact.

Mercedes. Defendant argues that the Mercedes is not
marital property because he acquired it through a
“reinvestment” of an asset listed as a separate asset in
the prenuptial agreement; plaintiff rejects this charac-
terization. The trial court failed to make findings re-
garding the value of the Mercedes and its status as
marital property.

We do not, however, share plaintiff’s view that the
trial court failed to make relevant findings regarding
the Chemical Bank primevest account. Defendant held
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this account jointly with his sister. The trial court
awarded defendant “the value of potential interest
should sister predecease Defendant.” This statement
indicates that the trial court found that the account
belonged primarily to defendant’s sister, and was not a
marital asset. This finding is not clearly erroneous
because it is supported by defendant’s testimony, which
the trial court was free to find credible.

Notwithstanding the Chemical Bank account, we
conclude that the trial court’s failure to make findings
as to the relevant factors for dividing property, and its
failure to assign a value to several assets (or to deter-
mine the appropriate date for valuation), leave this
Court and the parties unable to assess whether the
marital division was equitable. This problem is further
complicated by the trial court’s issuance of a property
division that is substantially compliant with a prenup-
tial agreement that the trial court found was not made
in contemplation of divorce. Consequently, we remand
the case to the trial court for adequate findings of fact.

V. COSTS AND ATTORNEY FEES

Plaintiff argues that the trial court erred by award-
ing her only a fraction of the costs and attorney fees she
sought. This Court reviews a trial court’s decision to
award attorney fees in a divorce action for an abuse of
discretion. Reed v Reed, 265 Mich App 131, 164; 693
NW2d 825 (2005). The findings of fact on which the
trial court bases its decision are reviewed for clear error.
Stallworth v Stallworth, 275 Mich App 282, 288; 738
NW2d 264 (2007).

A court in a divorce action may award attorney fees
to enable a party to carry on or defend the action. MCR
3.206(C)(1); Stallworth, 275 Mich App at 288-289. MCR
3.206(C)(1) provides that a party to a divorce action
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may request the trial court to order the other party to
pay all or part of the party’s attorney fees. The party
seeking attorney fees must allege facts sufficient to
show either that the party is unable to bear the expense
of the action, and that the other party is able to pay,
MCR 3.206(C)(2)(a), or that the attorney fees were
incurred because the other party refused to comply with
a previous court order, despite having the ability to
comply, MCR 3.206(C)(2)(b). The party requesting the
attorney fees has the burden of showing facts sufficient
to justify the award. Borowsky v Borowsky, 273 Mich
App 666, 687; 733 NW2d 71 (2007).

Attorney fees in a divorce action are awarded only as
necessary to enable a party to prosecute or defend a
suit. Gates, 256 Mich App at 438-439. It is well settled
that a party should not be required to invade assets to
satisfy attorney fees when the party is relying on the
same assets for support. Id. The property division and
the award of attorney fees “ ‘function in tandem,” ” and
a party may be ordered to pay the opposing party’s
attorney fees if the opposing party was awarded insuf-
ficient liquid assets in the property division to pay the
fees and costs. Olson, 273 Mich App at 354 n 6. In Kosch
v Kosch, 233 Mich App 346, 354; 592 NW2d 434 (1999),
a wife who received $1.2 million in marital assets could
not show that she was unable to bear the expense of the
divorce action; consequently, this Court concluded that
she was not entitled to attorney fees. However, in
Ozdaglar v Ozdaglar, 126 Mich App 468, 473; 337
NW2d 361 (1983), this Court held that the plaintiff
wife, who was still unemployed, was entitled to attorney
fees, notwithstanding her substantial property award,
on the ground that she should not be required to pay
attorney fees from her share of the marital estate,
which she needed to support herself.
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Plaintiff submitted a certification of plaintiff’s coun-
sel fees and costs to the trial court on June 6, 2008.
Plaintiff retained George Snyder of Meyer, Kirk, Snyder
& Lynch, PLLC, from Bloomfield Hills, and Timothy
Fryhoff of Fryhoff & Lynch, PLLC, from Bloomfield
Hills, as well as Christopher Picard of Burkhart, Picard,
Tiderington & McLeod, PLLC, from Saginaw, to repre-
sent her in the action. Plaintiff submitted billing docu-
mentation that purportedly adjusts the Detroit-area
attorneys’ fees to the prevailing rates for legal services
in the Saginaw area, and that also adjusted the fees to
eliminate charges for duplicate services. She requested
a total of $80,226.11, plus $16,400 for reimbursement of
Selley’s expert fee. Defendant fails to acknowledge this
submission, and argues that plaintiff failed to submit
any documentation in support of her request. He also
argues that plaintiff was required to present proof of
attorney fees in the course of trial, notwithstanding
MCR 3.206(C)(1), which provides that a party “may, at
any time, request that the court order the other party to
pay all or part of the attorney fees and expenses related
to the action or a specific proceeding, including a
post-judgment proceeding.”

The trial court failed to explain its decision to award
plaintiff only $25,000, less than half of the amount
requested. Without adequate findings of fact, there is no
basis for determining whether the trial court’s award
represented an abuse of discretion. Under the circum-
stances, the error is not harmless. Although defendant
questions plaintiff’s need for three attorneys, including
two from out-of-town, it is not obvious that the fees
were unreasonable after they were adjusted for local
rates and to eliminate redundancy. Moreover, plaintiff
did not receive any liquid assets other than the payment
of alimony-in-gross over a six-year period. Plaintiff will
presumably need to use these funds for living expenses,
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including a home in the Saginaw area. This circum-
stance raises the question whether plaintiff must in-
vade assets that she needs for living expenses in order
to pay her attorney fees. Ozdaglar, 126 Mich App at
473. Accordingly, the trial court should make appropri-
ate findings in this regard on remand.

Defendant also argues that the trial court properly
denied plaintiff’s expert witness fee because the trial
court gave no credence to Selley’s opinion. We have
found no authority for the principle that an award of
costs to cover an expert’s fee is in any way to be tied to
the party’s success regarding the matter on which the
expert testified. The trial court’s rejection of Selley’s
analysis does not necessarily mean that plaintiff re-
tained him to advance, in defendant’s words, “a totally
bogus claim.” Moreover, our ruling regarding plaintiff’s
right to discovery of the PC.’s business records to
establish defendant’s interest in the PC. undermines
defendant’s position regarding expert fees. Accordingly,
this argument is without merit.

VI. DEFENDANT’S CROSS-APPEAL: PRENUPTIAL AGREEMENT

On cross-appeal, defendant challenges the trial
court’s determination that the parties did not intend for
the prenuptial agreement to apply to a divorce. A trial
court’s refusal to enforce a prenuptial agreement is
reviewed for an abuse of discretion. Rinvelt v Rinvelt,
190 Mich App 372, 382; 475 NW2d 478 (1991).

Under Michigan law, trial courts recognize prenup-
tial agreements governing the division of property in
the event of a divorce. Reed, 265 Mich App at 141-142.
A court should never disregard a valid prenuptial agree-
ment, but should instead enforce its clear and unam-
biguous terms as written. Id. at 144-145. See also MCL
557.28, providing that “[a] contract relating to property
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made between persons in contemplation of marriage shall
remain in full force after marriage takes place.” However,
“[a] prenuptial agreement may be voided (1) when ob-
tained through fraud, duress, mistake, or misrepresenta-
tion or nondisclosure of material fact, (2) if it was uncon-
scionable when executed, or (3) when the facts and
circumstances are so changed since the agreement was
executed that its enforcement would be unfair and unrea-
sonable.” Reed, 265 Mich App at 142-143. To determine if
a prenuptial agreement is unenforceable because of a
change in circumstances, the focus is on whether the
changed circumstances were reasonably foreseeable ei-
ther before or during the signing of the prenuptial agree-
ment. Id. at 144. See also Lentz v Lentz, 271 Mich App
465, 471; 721 NW2d 861 (2006), and Rinvelt 190 Mich
App at 380, holding that an otherwise valid prenuptial
agreement could be invalidated on the basis of the non-
disclosure of a material fact, or if a change of circum-
stances since the execution of the agreement makes its
enforcement unfair and unreasonable.

This issue raises questions of contract interpretation.
Defendant asserts that the prenuptial agreement
clearly and unambiguously provided for the division of
property in the event of divorce, but he fails to address
§ 3.1, which states that “the parties specifically agree
and state that this Agreement is intended to waive
rights upon death and is not made in contemplation of
any divorce.” The trial court determined, on the basis of
this language, that the agreement did not apply to
divorce. The trial court did not address the remaining
provisions of § 3, which provide for the division of
property in a divorce, notwithstanding the disclaimer in
§ 3.1

A contract must be interpreted according to its plain
and ordinary meaning. Holmes v Holmes, 281 Mich App
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575, 593; 760 NW2d 300 (2008). A contract is ambigu-
ous if it allows two or more reasonable interpretations,
or if the provisions cannot be reconciled with each
other. Klapp v United Ins Group Agency, Inc, 468 Mich
459, 467; 663 NW2d 447 (2003); Meagher v Wayne State
Univ, 222 Mich App 700, 721-722; 565 NW2d 401
(1997). Under ordinary contract principles if contrac-
tual language is clear, construction of the contract is a
question of law for the court. Id. at 721. If the contract,
although inartfully worded or clumsily arranged, fairly
admits of but one interpretation, it is not ambiguous.
Id. at 722. A court may not rewrite clear and unambigu-
ous language under the guise of interpretation. Hend-
erson v State Farm Fire & Cas Co, 460 Mich 348, 354;
596 NW2d 190 (1999). Rather, courts must give “effect
to every word, phrase, and clause in a contract and
avoid an interpretation that would render any part of
the contract surplusage or nugatory.” Klapp, 468 Mich
at 468.

Here, the prenuptial agreement is ambiguous. The
phrase, “the parties specifically agree and state that
this Agreement is intended to waive rights upon death
and is not made in contemplation of any divorce,” does
not unambiguously disclaim application of the agree-
ment in the case of divorce. Rather, it could be con-
strued to mean that the contingency of divorce was not
the purpose for which the parties entered into the
agreement. The inclusion of several provisions for di-
viding property in the event of divorce militates against
the interpretation that the parties intended for the
agreement to apply only to dissolution of the marriage
by death. Assuming, arguendo, that § 3.1 unambigu-
ously disclaims application of the agreement in the
event of divorce, the sections that follow § 3.1 create an
irreconcilable conflict that renders the agreement am-
biguous. Klapp, 468 Mich at 467. Disregarding these
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provisions would violate the principle of giving a con-
tract an interpretation that renders some part of the
contract surplusage or nugatory. Id. at 468.

Moreover, § 3.7 creates multiple options depending
upon the enforceability of prenuptial agreements in-
tended to govern property divisions in the event of
divorce. This section states as follows:

Whether or not any section of Paragraph 3 of this
Pre-Marital Agreement is valid or enforceable, the parties
agree that this paragraph is severable from the balance of
the Agreement and shall not effect the validity or enforce-
ability of any other provision of this Agreement. This
Agreement may be introduced as evidence at the time of any
divorce or separation proceedings for the court’s consider-
ation of the parties’ intention at the time of their marriage.
[Emphasis added.]

This section both preserves the prenuptial agreement
as an agreement in contemplation of death in the event
that it is deemed unenforceable in regard to divorce,
and preserves the agreement as evidence of the parties’
intent in an action for divorce. Read in conjunction with
§ 3.1, the parties assert the following: (1) that the
agreement was not made in contemplation of divorce;
(2) that the agreement lays out a plan for dividing
assets in a divorce; (3) that the plan for dividing assets
in a divorce is severable from the agreement and would
not invalidate the remainder of the agreement; and (4)
if the plan for dividing assets in a divorce is not
enforceable, it can serve as evidence of the parties’
intent. At least two interpretations of this agreement
are possible: (1) the prenuptial agreement was not
intended to govern the division of assets in a divorce;
and (2) the prenuptial agreement should govern, or at
least guide, the division of assets in a divorce if such
provisions are legally enforceable.
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Plaintiff argues that the ambiguities of the agree-
ment should be construed against defendant as the
drafter of the agreement. This is an incorrect statement
of the law: the rule of contra proferentem, i.e., that
ambiguities are to be construed against the drafter of
the contract, should only be applied if all conventional
means of contract interpretation, including the consid-
eration of relevant extrinsic evidence, have left the
finder of fact unable to determine what the parties
intended their contract to mean. Klapp, 468 Mich at
470-471; Smith v Smith, 278 Mich App 198, 200 n 1; 748
NW2d 258 (2008).

We remand this case to the trial court to resolve the
ambiguity in the prenuptial agreement. On remand, the
trial court “ ‘must interpret the contract’s terms, in
light of the apparent purpose of the contract as a whole,
the rules of contract construction, and extrinsic evi-
dence of intent and meaning.” ” Klapp, 468 Mich 469
(citation omitted). At trial, neither party presented
extrinsic evidence regarding the meaning of the pren-
uptial agreement. The trial court may consider holding
an evidentiary hearing on this matter if necessary to
construe the prenuptial agreement. On remand, if the
trial court determines that the parties intended for the
contract to govern division of property in a divorce, it
should further consider the meaning of the term “con-
tribution” as used in the prenuptial agreement in
reference to assets acquired during the marriage. It
may also address plaintiff’s arguments that the pren-
uptial agreement should be set aside on the basis of
changed circumstances.

We affirm the trial court’s judgment as it pertains to
the Sawmill Creek property and the Chemical Bank
primevest account. We remand to the court for further
findings and proceedings regarding the following: the
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decision to award plaintiff alimony in gross in lieu of
spousal support; discovery of the PC.’s business
records; the trial court’s overall division of property and
the valuation of certain specific assets; the award of
attorney fees to plaintiff; and the interpretation of the
prenuptial agreement with respect to divorce. We do not
retain jurisdiction.
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PEOPLE v BAKER

Docket No. 286769. Submitted May 4, 2010, at Detroit. Decided May 11,

2010, at 9:00 a.m.

Richard L. Baker was convicted following a jury trial in the Wayne
Circuit Court, James A. Callahan, J., of two counts of first-degree
criminal sexual conduct, two counts of first-degree home invasion,
and one count of assault with intent to do great bodily harm less
than murder, and was sentenced for each conviction. Defendant
appealed, alleging that his constitutional protections against
double jeopardy were violated by his two convictions of first-degree
home invasion arising out of a single home invasion.

The Court of Appeals held:

1. It appears that defendant was convicted of one count of
first-degree home invasion because he broke into and entered the
victim’s apartment with the intent to commit larceny and was
convicted of another count of first-degree home invasion because
he broke into and entered the victim’s apartment and, while inside
her apartment, actually committed criminal sexual conduct.

2. MCL 750.110a identifies several ways in which first-degree
home invasion can be committed by providing alternative ele-
ments that must be established, that is, each element of first-
degree home invasion can be established by establishing one of two
alternatives set forth in the statute. Here, defendant’s first-degree
home invasion convictions arose from the same offense. The jury,
when presented with two counts of first-degree home invasion
arising from the same wrongful breaking and entering, was asked
to determine whether defendant was guilty under each of the two
theories for establishing the second element of the offense. The
Legislature did not intend to create a separate offense for home
invasion corresponding to each type of actual or intended under-
lying crime occurring within the dwelling during the same inva-
sion.

3. Defendant should have been convicted and sentenced for

one count of first-degree home invasion supported by two theories.
The matter must be remanded to the trial court with directions to
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vacate one of the defendant’s convictions and sentences for first-
degree home invasion and modify the judgment of sentence
accordingly.

Affirmed in part, reversed in part, and remanded.

CRIMINAL LAW — FIRST-DEGREE HOME INVASION — ELEMENTS — DOUBLE JEOPARDY.

The statute prohibiting first-degree home invasion provides two
alternate methods of establishing each of the three elements of the
offense; the prohibition against double jeopardy forbids two sepa-
rate convictions of first-degree home invasion following a single
home invasion where each conviction is based on a different
alternate method of establishing the same element of first-degree
home invasion (US Const, Am V; Const 1963, art 1, § 15; MCL
750.110a[2]).

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, Kym L. Worthy, Prosecuting Attor-
ney, Timothy A. Baughman, Chief of Research, Train-
ing, and Appeals, and Ana I. Quiroz, Assistant Pros-
ecuting Attorney, for the people.

Daniel J. Rust for defendant.

Before: CAVANAGH, PdJ., and O’CONNELL and WILDER,
Jd.

O’CONNELL, J. After a jury trial, defendant, Richard
Lee Baker, was convicted of two counts of first-degree
criminal sexual conduct (CSC I), MCL 750.520b(1)(c)
(during any other felony) and MCL 750.520b(1)(e)
(weapon used), two counts of first-degree home inva-
sion, MCL 750.110a(2), and one count of assault with
intent to do great bodily harm less than murder, MCL
750.84. Defendant was sentenced as a fourth-offense
habitual offender, MCL 769.12, to concurrent sentences
of 30 to 50 years’ imprisonment for each CSC I convic-
tion, 10 to 20 years’ imprisonment for each first-degree
home invasion conviction, and 5 to 10 years’ imprison-
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ment for the assault conviction. Defendant now appeals
as of right. We affirm in part, reverse in part, and
remand for further proceedings.

In the early morning hours of August 19, 2007,
defendant entered the victim’s apartment through an
open window, took a knife from her kitchen, covered her
eyes and bound her limbs, sexually assaulted her, and
stole her Bridge card and keys. When the victim man-
aged to free her hands and uncover her eyes, defendant
attacked her with the knife. The victim recognized
defendant, because she had hired him to install cable
television in her apartment a few days before. The
victim escaped from defendant and fled into the hallway
outside her apartment, where neighbors found her and
called the police. Defendant fled, but was apprehended
a few days later.

On appeal, defendant does not dispute the validity of
his CSC I and assault convictions. He only challenges
his convictions of first-degree home invasion, arguing
that his two convictions of first-degree home invasion
arose from the same offense and, consequently, violated
his constitutional protections against double jeopardy.
Instead, defendant claims that because “the home in-
vasion was continuous, involving both sexual acts and
committed with the intent to commit a larceny, while
armed with a knife,” his convictions of two separate
counts of home invasion constitute a double jeopardy
violation. Essentially, defendant argues that he has
been punished twice for the same offense.! We agree.

The United States and Michigan constitutions pro-
hibit placing a defendant twice in jeopardy for the same
offense. US Const, Am V; Const 1963, art 1, § 15; People

! Because defendant failed to preserve this issue, we review it for plain
error affecting defendant’s substantial rights. People v Matuszak, 263
Mich App 42, 47, 687 NW2d 342 (2004).
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v Herron, 464 Mich 593, 599; 628 NW2d 528 (2001). The
Double Jeopardy Clause protects a defendant from both
multiple prosecutions and multiple punishments for the
same offense. Herron, 464 Mich at 599. The purpose of
this prohibition, in a multiple-punishment context, is to
prevent a court from imposing a sentence greater than
that intended by the Legislature. Hawkins v Dep’t of
Corrections, 219 Mich App 523, 526; 557 NW2d 138
(1996).

In People v Smith, 478 Mich 292, 315; 733 NW2d 351
(2007), our Supreme Court held that the “same ele-
ments” test set forth in Blockburger v United States,
284 US 299, 304; 52 S Ct 180; 76 L Ed 306 (1932), is
“the appropriate test to determine whether multiple
punishments are barred by Const 1963, art 1, § 15.”
The Smith Court explained:

At the time of ratification [of Const 1963, art 1, § 15], we
had defined the language “same offense” in the context of
successive prosecutions by applying the federal “same
elements” test. In interpreting “same offense” in the
context of multiple punishments, federal courts first look
to determine whether the legislature expressed a clear
intention that multiple punishments be imposed. Missouri
v Hunter, 459 US 359, 368; 103 S Ct 673; 74 L Ed 2d 535
(1983); see also Wayne Co Prosecutor [v Recorder’s Court
Judge, 406 Mich 374; 280 NW2d 793 (1979)]. Where the
Legislature does clearly intend to impose such multiple
punishments, “ ‘imposition of such sentences does not
violate the Constitution,” ” regardless of whether the of-
fenses share the “same elements.” Id. (citation and empha-
sis deleted). Where the Legislature has not clearly ex-
pressed its intention to authorize multiple punishments,
federal courts apply the “same elements” test of Block-
burger to determine whether multiple punishments are
permitted. Accordingly, we conclude that the “same ele-
ments” test set forth in Blockburger best gives effect to the
intentions of the ratifiers of our constitution. [Smith, 478
Mich at 316.]
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The Blockburger test focuses on the statutory elements
of the offense, without considering whether a substan-
tial overlap exists in the proofs offered to establish the
offense. Id. at 307; People v Nutt, 469 Mich 565, 576;
677 NW2d 1 (2004). If each offense requires proof of
elements that the other does not, the Blockburger test is
satisfied and no double jeopardy violation is involved.
Smith, 478 Mich at 307.

In this case, defendant was convicted of two counts of
first-degree home invasion pursuant to MCL
750.110a(2), which states:

A person who breaks and enters a dwelling with intent
to commit a felony, larceny, or assault in the dwelling, a
person who enters a dwelling without permission with
intent to commit a felony, larceny, or assault in the dwell-
ing, or a person who breaks and enters a dwelling or enters
a dwelling without permission and, at any time while he or
she is entering, present in, or exiting the dwelling, commits
a felony, larceny, or assault is guilty of home invasion in the
first degree if at any time while the person is entering,
present in, or exiting the dwelling either of the following
circumstances exists:

(a) The person is armed with a dangerous weapon.

(b) Another person is lawfully present in the dwelling.

The parties do not dispute that the two first-degree
home invasion charges brought against defendant did
not correspond to two separate instances in which
defendant wrongfully entered the victim’s apartment.
Defendant broke into the victim’s apartment once, and
when he was in her apartment he sexually assaulted her
and tried to steal from her. Instead, the prosecution
argues that defendant’s two convictions of first-degree
home invasion do not violate double jeopardy protec-
tions because each of defendant’s convictions of first-
degree home invasion contains at least one element that
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is not an element of the other first-degree home inva-
sion conviction. Specifically, the prosecution claims:

[IIn count three,'?! the prosecution was required to
prove (a) that Defendant entered the dwelling without
permission with the intent to commit a first-degree criminal
sexual conduct and (b) that Defendant was armed with a
knife and/or another person was lawfully present in the
dwelling; and in count four,'®' the prosecutor had to prove
(a) that Defendant entered the dwelling without permis-
sion, with the intent to commit a larceny, and (b) that
Defendant was armed with a knife and/or another person
was lawfully present in the dwelling. [Emphasis in origi-
nal.]

In making this statement, the prosecution appears to
argue that defendant committed two separate acts of
first-degree home invasion because he intended to com-
mit two separate crimes while inside the victim’s apart-
ment. However, the prosecution’s argument on appeal
does not comport precisely with the charges that the
prosecution actually brought to the jury. In count three,
the jury found defendant guilty of “Home Invasion—
First Degree while entering, present in, or exiting did
commit Criminal Sexual Conduct First Degree... )”
while in count four, the jury found defendant guilty of
“Home Invasion—First Degree — with the intent to
commit a Larceny therein . ...” (Emphasis added.) Ac-
cordingly, it appears that defendant was actually con-
victed of one count of first-degree home invasion be-
cause he broke into and entered the victim’s apartment
with the intent to commit a larceny, and was convicted

2 This count corresponds to defendant’s conviction of first-degree home
invasion arising from his breaking and entering into the victim’s apart-
ment and committing an act of criminal sexual conduct therein.

3 This count corresponds to defendant’s conviction of first-degree home
invasion arising from his breaking and entering into the victim’s apart-
ment with the intent to commit a larceny therein.



384 288 MIcH App 378 [May

of another count of first-degree home invasion because
he broke into and entered the victim’s apartment and,
while inside her apartment, actually committed crimi-
nal sexual conduct.

Yet despite whether defendant was charged with and
convicted of two separate counts of first-degree home
invasion because he intended to commit two separate
underlying crimes or because he intended to commit
one underlying crime and actually committed another,
neither distinction is sufficient to establish that defen-
dant committed two separate offenses of first-degree
home invasion. Instead, as our Supreme Court recently
noted in People v Wilder, 485 Mich 35, 43; 780 NW2d
265 (2010), MCL 750.110a identifies several ways in
which first-degree home invasion can be committed by
providing “alternative elements” that must be estab-
lished, i.e., each element of first-degree home invasion
can be established by satisfying one of two alternatives
set forth in the statute. The Wilder Court broke down
the alternative elements of first-degree home invasion
as follows:

Element One: The defendant either:

1. breaks and enters a dwelling or

2. enters a dwelling without permission.
Element Two: The defendant either:

1. intends when entering to commit a felony, larceny, or
assault in the dwelling or

2. at any time while entering, present in, or exiting the
dwelling commits a felony, larceny, or assault.

Element Three: While the defendant is entering,
present in, or exiting the dwelling, either:

1. the defendant is armed with a dangerous weapon or

2. another person is lawfully present in the dwelling.
[Wilder, 485 Mich. at 43 (emphasis omitted).]
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Accordingly, intending to commit a felony, larceny, or
assault, and actually committing a felony, larceny, or
assault simply constitute two different methods of
establishing the same element of first-degree home
invasion. Therefore, the Blockburger test is not satis-
fied because defendant’s two first-degree home invasion
convictions are not premised on the establishment of
different sets of elements. See Smith, 478 Mich at 307.

Instead, defendant’s first-degree home invasion con-
victions arose from the same offense. The jury, when
presented with two counts of home invasion arising
from the same wrongful breaking and entering, was
essentially asked to determine whether defendant was
guilty of home invasion under each of the theories for
establishing the second element of this offense.

To the extent that the prosecution contends that a
separate home-invasion charge can be brought corre-
sponding to each felony, larceny, or assault that defen-
dant committed while in the dwelling, it has provided
no authority to support this argument and, for this
reason, we need not consider this argument. People v
Kelly, 231 Mich App 627, 640-641; 588 NW2d 480
(1998); People v Martin, 271 Mich App 280, 315; 721
NW2d 815 (2006), aff’d 482 Mich 851 (2008). Further,
the Legislature has not created separate statutes crimi-
nalizing home invasion when different underlying
wrongful acts committed during the home invasion are
at issue, and the statute itself does not support the
notion that the Legislature intended to create a sepa-
rate offense for home invasion corresponding to each
type of actual or intended underlying crime occurring
within the dwelling during the same invasion. See
Smith, 478 Mich at 316. Instead, the statute simply
indicates that establishing that defendant committed
(or intended to commit) at least one felony, larceny, or
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assault while in the dwelling is sufficient to satisfy this
element. If anything, the claim that defendant intended
to commit two predicate offenses while in the victim’s
apartment simply constitutes two separate theories
under which his first-degree home-invasion conviction
could be established.

Accordingly, defendant’s convictions for two counts
of first-degree home invasion constitute plain error.
Instead, in light of the jury’s verdict, defendant should
have been convicted and sentenced for one count of
first-degree home invasion supported by two theories.
Therefore, following the example set forth in People v
Bigelow, 229 Mich App 218, 222; 581 NW2d 744 (1998),
we direct the trial court to vacate one of defendant’s
convictions and sentences for first-degree home inva-
sion and modify defendant’s judgment of sentence to
specify that defendant’s relevant conviction and sen-
tence is for one count of first-degree home invasion
supported by two theories.* Of course, the balance of
defendant’s judgment of sentence and conviction would
remain unaltered, meaning that defendant’s convic-
tions and sentences for two counts of CSC I and one
count of assault with intent to do great bodily harm less
than murder still stand.

Affirmed in part, reversed in part, and remanded for
further proceedings consistent with this opinion. We do
not retain jurisdiction.

4 We note that defendant has raised no additional claims of error.
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PEOPLE v HUSTON

Docket No. 288843. Submitted April 13, 2010, at Grand Rapids. Decided
May 13, 2010, at 9:00 a.m.

Cecil D. Huston pleaded guilty in the Berrien Circuit Court of armed
robbery and was sentenced by the trial court, Dennis M. Wiley, J.,
to 180 to 600 months in prison. The Court of Appeals denied
defendant’s delayed application for leave to appeal and motion for
reconsideration in unpublished orders, entered December 9, 2008,
and January 28, 2009, respectively (Docket No. 288843). The
Supreme Court, in lieu of granting leave to appeal, remanded the
case to the Court of Appeals for consideration as on leave granted,
limited to defendant’s challenge to the scoring of offense variable
(OV) 10, MCL 777.40, exploitation of a vulnerable victim, in light
of People v Cannon, 481 Mich 152 (2008). 485 Mich 885 (2009).

The Court of Appeals held:

1. To score OV 10, there had to be evidence of exploitive
conduct directed at a vulnerable victim. The factors to be consid-
ered in deciding whether a victim was vulnerable, i.e., was suscep-
tible to injury, physical restraint, persuasion, or temptation, in-
clude (a) the victim’s physical disability, (b) the victim’s mental
disability, (c) the victim’s youth or agedness, (d) the existence of a
domestic relationship, (e) whether the offender abused his or her
authority status, (f) whether the offender exploited the victim by his
or her difference in size or strength or both, (g) whether the victim
was intoxicated or under the influence of drugs, or (h) whether the
victim was asleep or unconscious. The factors focus on the personal
susceptibility of the victim, not the victim’s circumstances. The mere
existence of any one of the factors does not automatically render the
victim vulnerable, and the absence of a factor does not preclude a
finding of victim vulnerability. Rather, the evidence must show
merely that it was readily apparent that the victim was susceptible to
injury, physical restraint, persuasion, or temptation. Subsections
(1)(b) and (c) of MCL 777.40 require the sentencing judge to deter-
mine if the offender exploited a victim. Subsection (1)(a) of MCL
777.40 does not explicitly require the judge to determine if the
offender exploited a victim, but does require the judge to determine if
there was preoffense conduct directed at a victim for the primary
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purpose of victimization. Because preoffense conduct directed at a
victim for the primary purpose of victimization inherently involves
some level of exploitation, points may be assessed under OV 10 for
exploitation of a vulnerable victim when the offender has engaged in
conduct that is considered predatory under the statute.

2. Predatory conduct, for purposes of OV 10, is behavior that
precedes the offense and is directed at a person for the primary
purpose of causing that person to suffer from an injurious action or
to be deceived.

3. In determining whether 15 points may be assessed under
MCL 777.40(1)(a) for predatory conduct, a court must consider
whether the offender engaged in conduct before the commission of
the offense, whether this conduct was directed at one or more
specific victims who suffered from a readily apparent susceptibility
to injury, physical restraint, persuasion, or temptation, and
whether victimization was the offender’s primary purpose for
engaging in the preoffense conduct.

4. The purpose of defendant’s preoffense conduct of lying in
wait was to rob someone. Defendant then chose a specific victim
perceived to be weak. However, there was no evidence to indicate
that the victim was inherently personally vulnerable. Therefore,
OV 10 was improperly scored at 15 points and should have been
scored at zero points. The judgment of sentence must be reversed
and the case must be remanded for resentencing.

Judgment of sentence reversed; case remanded for resentencing.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, Arthur J. Cotter, Prosecuting Attor-
ney, and Aaron J. Mead, Assistant Prosecuting Attor-
ney, for the people.

Ronald D. Ambrose for defendant.

Before: SERVITTO, P.dJ., and FITZGERALD and BECKERING,
Jd.

PER CURIAM. Defendant appeals the sentence imposed
upon him after his plea-based conviction of armed
robbery, MCL 750.529. This Court originally denied
plaintiff’s delayed application for leave to appeal in an
unpublished order, entered December 9, 2008 (Docket
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No. 288843), but our Supreme Court, in lieu of
granting leave to appeal, remanded the case to this
Court for consideration as on leave granted, People v
Huston, 485 Mich 885 (2009), limited to “the chal-
lenge to the scoring of offense variable 10, MCL
777.40, in light of People v Cannon, 481 Mich 152 [749
NW2d 257] (2008).” Because offense variable 10 was
misscored, we reverse the judgment of sentence and
remand for resentencing.

A trial court’s findings of fact at sentencing are re-
viewed for clear error. People v Osantowski, 481 Mich 103,
111; 748 NW2d 799 (2008). This Court reviews a trial
court’s scoring decision under the sentencing guidelines
“ ‘to determine whether the trial court properly exercised
its discretion and whether the record evidence adequately
supports a particular score.” ” People v Wilson, 265 Mich
App 386, 397; 695 NW2d 351 (2005), quoting People v
McLaughlin, 258 Mich App 635, 671; 672 NW2d 860
(2003). A trial court’s scoring decision for which there is
any evidence in support will be upheld. People v Endres,
269 Mich App 414, 417; 711 NW2d 398 (2006). This Court
reviews the interpretation of the statutory sentencing
guidelines de novo. People v Steele, 283 Mich App 472,
490; 769 NW2d 256 (2009).

In February 2005, defendant and another indi-
vidual approached a woman who had just pulled her
vehicle into a parking spot at a shopping mall and
robbed her. Defendant and the other individual were
armed with BB guns and pointed them at the woman,
demanding her purse and other items. They pushed
the woman to the ground, cut her purse from her
shoulder, and stole her vehicle, leaving the woman in
the dark parking lot.

In August 2005, defendant entered a plea of guilty to
a charge of armed robbery, MCL 750.529. Defendant’s
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sentence was thereafter calculated under the Michigan
sentencing guidelines, with a score of 15 points being
assigned to offense variable (OV) 10. At sentencing,
defense counsel challenged the scoring of OV 10 at 15
points, arguing, “This was a random robbery. They
drove out there, the first person they found they
robbed. I don’t know what was predatory about it.” The
trial court determined that the OV 10 was properly
scored, opining: “I think predatory conduct can also
constitute lying-in-wait in the parking lot, or wherever
it is, which would also constitute predatory conduct, as
opposed to disparity in size or victim’s vulnerability
based upon age and those other factors.”

On February 8, 2006, the trial court sentenced defen-
dant to a term of 180 to 600 months in prison. Defen-
dant filed an application for leave to appeal, which this
Court denied on December 9, 2008, and a motion for
reconsideration, which this Court also denied in an
unpublished order, entered January 28, 2009 (Docket
No. 288843). As previously indicated, the Supreme
Court remanded the case to this Court for our consid-
eration of his challenge to the scoring of OV 10.

On appeal, defendant asserts that OV 10 was scored
improperly and that the improper scoring affected the
statutory sentencing guidelines range. Defendant thus
claims entitlement to resentencing. We agree.

Defendant was assessed 15 points for OV 10. This
offense variable, found at MCL 777.40, provides, in
pertinent part:

(1) Offense variable 10 is exploitation of a vulnerable
victim. Score offense variable 10 by determining which of
the following apply and by assigning the number of points
attributable to the one that has the highest number of
points:
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(a) Predatory conduct was involved .................... 15 points

(b) The offender exploited a victim’s physical disability,
mental disability, youth or agedness, or a domestic relation-
ship, or the offender abused his or her authority sta-
BUS tooeiee et 10 points

(c) The offender exploited a victim by his or her differ-
ence in size or strength, or both, or exploited a victim who
was intoxicated, under the influence of drugs, asleep, or
UTICONSCIOUS ..vvvveevvreeeirreeesireeeeereeesrreeessreeeesssesensnnens 5 points

(3) As used in this section:

(a) “Predatory conduct” means preoffense conduct di-
rected at a victim for the primary purpose of victimization.

(b) “Exploit” means to manipulate a victim for selfish or
unethical purposes.

(¢) “Vulnerability” means the readily apparent suscepti-
bility of a victim to injury, physical restraint, persuasion, or
temptation. [Emphasis added.]

In Cannon, 481 Mich at 157-158, our Supreme Court
held that to score OV 10 there had to be exploitive
conduct directed at a vulnerable victim. Regarding
vulnerability, the Cannon Court stated, in part:

Thus, we conclude that points should be assessed under
OV 10 only when it is readily apparent that a victim was
“vulnerable,” i.e., was susceptible to injury, physical re-
straint, persuasion, or temptation. Factors to be consid-
ered'! in deciding whether a victim was vulnerable include
(1) the victim’s physical disability, (2) the victim’s mental
disability, (3) the victim’s youth or agedness, (4) the exist-
ence of a domestic relationship, (5) whether the offender
abused his or her authority status, (6) whether the offender
exploited a victim by his or her difference in size or
strength or both, (7) whether the victim was intoxicated or
under the influence of drugs, or (8) whether the victim was
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asleep or unconscious. The mere existence of one of these
factors does not automatically render the victim vulnerable.

I The absence of one of these factors does not preclude
a finding of victim vulnerability when determining
whether it is appropriate to assess 15 points for predatory
conduct. Rather, the evidence must show merely that it was
readily apparent that the victim was susceptible to injury,
physical restraint, persuasion, or temptation. MCL
777.40(3)(c).

[Id. at 158-159 (citations omitted).]
Regarding exploitation, the Cannon Court stated:

The subsections of the statute directing the assessment
of 5 and 10 points explicitly require the sentencing judge to
determine if the offender “exploited a victim.” The subsec-
tion directing the assessment of points for “predatory
conduct,” however, does not explicitly require the sentenc-
ing judge to determine if the offender exploited a victim.
Rather, the sentencing judge must determine if there was
“preoffense conduct directed at a victim for the primary
purpose of victimization.” Nonetheless, preoffense conduct
directed at a victim for the primary purpose of victimiza-
tion inherently involves some level of exploitation. Thus,
we conclude that points may be assessed under OV 10 for
exploitation of a vulnerable victim when the defendant has
engaged in conduct that is considered predatory under the
statute. [Id. at 159 (citations omitted).]

The Cannon Court defined “predatory conduct” as
“behavior that precedes the offense, [and is] directed at
a person for the primary purpose of causing that person
to suffer from an injurious action or to be deceived.” Id.
at 161. The Cannon Court further provided the follow-
ing guidance:

To aid lower courts in determining whether 15 points
are properly assessed under OV 10 [for predatory conduct],
we set forth the following analytical questions:
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(1) Did the offender engage in conduct before the
commission of the offense?

(2) Was this conduct directed at one or more specific
victims who suffered from a readily apparent susceptibility
to injury, physical restraint, persuasion, or temptation?

(3) Was victimization the offender’s primary purpose for

engaging in the preoffense conduct?
If the court can answer all these questions affirmatively,
then it may properly assess 15 points for OV 10 because the
offender engaged in predatory conduct under MCL 777.40.
[Id. at 161-162].

Here, the trial court found that defendant was lying
in wait. Such an inference could be fairly drawn from
the evidence. Specifically, it is known that defendant
was hiding, that the female victim was alone, and that
no one was in the parking lot when the incident
occurred. Defendant could have robbed anyone in the
parking lot during the course of the evening, but
apparently hid until a choice victim appeared. One
could infer that he was waiting for such an isolated
victim. Accordingly, the trial court’s finding that defen-
dant was lying in wait was not clearly erroneous.

Defendant’s lying in wait was preoffense conduct. It
follows that the purpose of lying in wait was to rob
someone. The question therefore becomes whether de-
fendant’s lying in wait was sufficiently focused on the
victim, Ms. Flanagan, to be deemed directed at a
“specific” victim and whether the victim “suffered from
a readily apparent susceptibility to injury, physical
restraint, persuasion, or temptation.”

If the trial court made a determination as to whether
Ms. Flanagan was a “specific” victim, it is not clear from
the record. However, when discussion about the proper
scoring of OV 10 was taking place, the prosecutor
indicated that “although it may be the first person they
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picked at a random pick, still they had a purpose to
victimize one particular individual, whether it was Jane
Doe or, in this particular case, Miss Flanagan.” Defense
counsel, disagreed, asserting, “[i]t’s stalking, in es-
sence. It’s—It is particularly picking out a very particu-
lar victim.” The trial court responded that stalking was
not required. If the trial court was concluding that focus
on a “specific” victim was not necessary, then, this
conclusion was erroneous. Pursuant to Cannon, focus
on a specific victim is required. Our Supreme Court
stated:

[TThe conduct must have been “directed at a victim”
before the offense was committed. A lion that waits near a
watering hole hoping that a herd of antelope will come to
drink is not engaging in conduct directed at a victim.
However, a lion that sees antelope, determines which is the
weakest, and stalks it until the opportunity arises to attack
it engages in conduct directed at a victim. Contrast that
with an individual who intends to shoplift and watches and
waits for the opportunity to commit the act when no one is
looking. The individual has not directed any action at a
victim. [Cannon, 481 Mich at 160.]

Nonetheless, in the instant matter, defendant did
choose a “specific” victim. As defendant argued, he was
initially looking for any victim fitting his criteria who
might have appeared in the parking lot on the night in
question. Choosing a lone and isolated victim was akin
to focusing on the weakest antelope in the herd. Defen-
dant waited for such a circumstance before he seized
the opportunity to attack. In other words, this was not
a random attack on just anyone in the parking lot but a
planned attack on an individual perceived to be weak.

The remaining question, as set forth in Cannon, is

whether Flanagan “suffered from a readily apparent
susceptibility to injury, physical restraint, persuasion,
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or temptation.” As previously noted, factors to be
considered in deciding the vulnerability of the victim
include

(1) the victim’s physical disability, (2) the victim’s mental
disability, (3) the victim’s youth or agedness, (4) the exist-
ence of a domestic relationship, (5) whether the offender
abused his or her authority status, (6) whether the offender
exploited a victim by his or her difference in size or
strength or both, (7) whether the victim was intoxicated or
under the influence of drugs, or (8) whether the victim was
asleep or unconscious. [Id. at 158-159.]

While these factors are not exhaustive, the enumerated
factors focus on the victim, and the statute suggests
that susceptibility has to relate to the victim, not the
victim’s particular circumstances.

Here, there is nothing in the record to indicate that
Ms. Flanagan was inherently vulnerable. While the
prosecution contends that the timing (at night) and
location (an isolated parking lot, outside the victim’s
locked vehicle) essentially rendered Ms. Flanagan vul-
nerable, these are not inherent characteristics of Ms.
Flanagan, as contemplated by the statute and Cannon.
Once again, from the record before this Court, it ap-
pears Ms. Flanagan was vulnerable only in the sense
that she was in a location under circumstances that put
her at higher risk,! and circumstances such as timing
and location are part of a determination of preoffense
conduct directed at a specific victim. The cases decided
since Cannon underscore that these circumstances are
more properly aimed at a determination of preoffense
conduct and emphasize that the focus on whether a

! There is nothing in the record concerning whether defendant and his
accomplice were greater in size and strength than Ms. Flanagan. In this
regard, defendant was only 15 years old at the time of this offense; such
a difference therefore cannot be presumed.
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victim “suffered from a readily apparent susceptibility
to injury, physical restraint, persuasion, or temptation”
involves the personal vulnerability of the victim.

For example, in People v Miller, unpublished opinion
per curiam of the Court of Appeals, issued February 16,
2010 (Docket No. 287859), p 7, this Court noted that

the timing and location of the sexual assault are evidence of
predatory conduct. . .. [T]he victim went with defendant
upon his request, defendant supplied intoxicants to her,
and defendant then took her to a separate and isolated
location to commit the sexual assault. However, predatory
conduct alone is not sufficient to score this offense variable;
rather, there must also be evidence that the victim was
vulnerable.

The Miller Court then went on to conclude that the
victim was susceptible to injury or physical restraint
because of the age difference between the defendant
and the victim (44 and 19 years old, respectively) and
the fact that the defendant provided the victim with,
and she consumed, two 40-ounce beers before she was
sexually assaulted.

Likewise, in People v Comtois, unpublished opinion
per curiam of the Court of Appeals, issued December
29, 2009 (Docket No. 286965), this Court concluded
that a 17-year-old victim met the definition of a
readily apparent vulnerable victim where she had
suffered a mental impairment to the degree that she
functioned as a 12 year old, and further had a speech
impediment that made her mental impairment readily
apparent. This Court further held that the record sub-
stantiated “the trial court’s finding that defendant en-
gaged in ‘predatory conduct’ by luring the obviously
vulnerable victim into the woods before the assault.” Id.
at 4. See, also, People v Murphy, unpublished opinion per
curiam of the Court of Appeals, decided December 22,
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2009 (Docket No. 286016), p 4 (“The record supports
that [the victim] was vulnerable given his age and
feeble state.”).2 While these cases are unpublished and
therefore not binding, we find their analyses sound and
consistent with Cannon.

Notably, MCL 777.40(1)(d) provides that zero points
are to be assessed where “[t]he offender did not exploit
a victim’s vulnerability.” Here, defendant did take ad-
vantage of the fact that it was dark and no one else was
in the parking lot. The darkness and the isolation may
have made the robbery easier because the victim was
less likely to resist physical restraint and there was no
one to come to the victim’s aid. However, as stated
earlier, the isolation and timing of the offense supported
the trial court’s finding of preoffense conduct. These
factors do not lead to a conclusion that Flanagan had a
readily apparent susceptibility to physical restraint,
and nothing else in the record suggests that Flanagan
was personally vulnerable. It appears, rather, that she
responded to the gun at the back of her head rather
than any physical restraint. On the basis of the charac-
teristics of vulnerability listed in Cannon, the focus
being on characteristics of the victim, rather than the
victim’s circumstances, and on the basis of the record
before this Court, we conclude that OV 10 was improp-
erly scored at 15 points. It should have been scored at
zero points.

If OV 10 is assigned zero points instead of 15 points,
defendant’s offense variable score would be reduced to
51. This would change his offense variable level from IV
to III, resulting in a recommended minimum sentence

2 While plaintiff cites People v Kimble, 252 Mich App 269, 274-275; 651
NW2d 798 (2002), and People v Witherspoon, 257 Mich App 329; 670
NW2d 434 (2003), as comparable to the instant case, those cases predate
Cannon.
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range of 108 to 180 months, instead of 126 to 210
months. See MCL 777.62. Defendant’s minimum sen-
tence was at the maximum end of the new range.
Because there is a different recommended range, and
the trial court has not clearly indicated that it would
have imposed the same sentence regardless of the
scoring error, resentencing is required. See People v
Francisco, 474 Mich 82, 89 n 8; 711 NW2d 44 (2006).
Furthermore, our determination does not preclude the
trial court from evaluating the evidence and making
findings at resentencing regarding characteristics par-
ticular to the victim, consistent with Cannon.

Judgment of sentence reversed and case remanded
for resentencing consistent with this opinion. We do not
retain jurisdiction.



2010] PEOPLE V GLASS 399

PEOPLE v GLASS

Docket No. 290278. Submitted April 7, 2010, at Detroit. Decided May 13,
2010, at 9:05 a.m.

Brent A. Glass, Jr., pleaded guilty in the Macomb Circuit Court to a
charge of larceny from a motor vehicle. He was sentenced in July
2004 to a two-year term of probation. In February 2008, the circuit
court, Donald G. Miller, J., determined that defendant was guilty of
violating the conditions of his probation and imposed a 25-month to
5-year term of imprisonment for the larceny conviction. Contending
that the circuit court lacked jurisdiction to revoke his probation and
sentence him to imprisonment because the warrant for the probation
violation was issued after his probation term had expired, defendant
filed a delayed application for leave to appeal, which the Court of
Appeals granted.

The Court of Appeals held:

1. A probation revocation must occur, or must at least have
been commenced, during the probation period. The “probation
period” constitutes the particular term of probation imposed by a
sentencing court, not the statutory maximum term of probation
that the court has authority to impose. The term “probation
period” in MCL 771.4 refers to the specific probation term that the
sentencing court has imposed on a particular defendant.

2. The circuit court lacked jurisdiction to revoke defendant’s
probation and impose a prison sentence because defendant’s
probation period had already expired before any probation revo-
cation proceedings had commenced. The prison sentence imposed
by the circuit court must be vacated and the case must be
remanded to the circuit court so that it may discharge defendant
from his probation sentence.

Sentence vacated; case remanded.

CRIMINAL LAW — PROBATION — REVOCATION OF PROBATION.

A sentencing court may revoke a defendant’s probation if, during the
probation period, the court determines that the probationer is likely
again to engage in an offensive or criminal course of conduct or that
the public good requires revocation of probation; the “probation
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period” constitutes the particular term of probation imposed by a
sentencing court, not the statutory maximum term of probation the
court has authority to impose; probation revocation must occur, or
must at least have been commenced, during the probation period
(MCL 771.4).

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, Eric J. Smith, Prosecuting Attorney,
Robert Berlin, Chief Appellate Lawyer, and Joshua D.
Abbott, Assistant Prosecuting Attorney, for the people.

State Appellate Defender (by Anne M. Yantus) for
defendant.

Before: MARKEY, PdJ., and ZAHRA and GLEICHER, Jd.

GLEICHER, J. In May 2004, defendant pleaded guilty of
larceny from a motor vehicle, MCL 750.356a(1). The
circuit court sentenced defendant in July 2004 to a two-
year term of probation. In February 2008, the circuit court
found defendant guilty of violating the conditions of his
probation and imposed a 25-month to 5-year term of
imprisonment for the larceny conviction. We granted
defendant’s delayed application for leave to appeal. We
vacate defendant’s February 2008 sentence and remand
for a discharge of defendant from his probation sentence.

Defendant avers that the circuit court lacked jurisdic-
tion to revoke his probation and sentence him to impris-
onment because the warrant for the probation violation
was issued after his probation term had expired. We
consider de novo the legal question whether a circuit court
possesses subject-matter jurisdiction and legal issues con-
cerning statutory interpretation. People v Lowe, 484 Mich
718, 720; 773 NW2d 1 (2009); Etefia v Credit Technol-
ogies, Inc, 245 Mich App 466, 472; 628 NW2d 577 (2001).

The Court’s responsibility in interpreting a statute is to
determine and give effect to the Legislature’s intent. The
statute’s words are the most reliable indicator of the
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Legislature’s intent and should be interpreted based on
their ordinary meaning and the context within which they
are used in the statute. Once the Court discerns the
Legislature’s intent, no further judicial construction is
required or permitted “because the Legislature is pre-
sumed to have intended the meaning it plainly expressed.”
[Lowe, 484 Mich at 721-722 (citations omitted).]

The circuit court opined that it had jurisdiction to
revoke defendant’s probation and impose a prison
sentenced on the basis of People v Marks, 340 Mich
495, 498-502; 65 NW2d 698 (1954). Our Supreme
Court in Marks interpreted 1948 CL 771.2, the pre-
decessor to current MCL 771.2. The defendant in
Marks caused a motor vehicle accident and faced a
charge of felonious operation of an automobile. A jury
convicted the defendant, and the trial court sen-
tenced him to probation for three years, during which
the defendant could not drive a motor vehicle. Marks,
340 Mich at 496. The defendant complied with the
conditions of his probation over the course of his
three-year probation period. After two people who
were injured in the accident with the defendant
obtained civil judgments against him, and 4 months
and 14 days after the expiration of the defendant’s
three-year probation term, a probation officer filed a
petition to extend the defendant’s probation term for
two more years and requesting that the court order
the defendant to pay restitution to the injured par-
ties. Id. at 497. Ultimately, the trial court entered an
order extending the defendant’s probation term for
two years and requiring that he pay restitution. Id. at
497-498. The defendant challenged on appeal the trial
court’s jurisdiction to extend his probation period
and alter the conditions of probation “after the
original period of probation had expired[.]” Id. at 498.
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In analyzing the issue regarding jurisdiction to
modify probation, our Supreme Court quoted the fol-
lowing portion of 1948 CL 771.2:

“If respondent is convicted of an offense not a felony the
period of probation shall not exceed 2 years, and if he is
convicted of a felony, it shall not exceed 5 years. The court
shall by order, to be filed or entered in the cause as the
court may direct by general rule or in each case fix and
determine the period and conditions of probation and such
order, whether it is filed or entered, shall be considered as
part of the record in the cause and shall be at all times
alterable and amendable, both in form and in substance, in
the court’s discretion.” [Marks, 340 Mich at 498-499.]

Relying on 1948 CL 771.2 and 771.3, and Michigan and
United States Supreme Court caselaw, the Michigan
Supreme Court held that the trial court had discretion
to “alter and amend” the original order of probation:

[W]e, therefore, hold that defendant’s rights were not
impinged by the alteration in the probation order made
within the statutory 5-year period, even though the condi-
tions of the original order had not been violated and its
term had expired.

The trial judge, under the statute hereinbefore cited,
was at liberty “at all times” within the 5-year period to

alter and amend the order “both in form and in substance.”
[Id. at 501-502.]

The Supreme Court reasoned that because 1948 CL
771.2 authorized a probation term of up to five years
and allowed a trial court to alter or amend a probation
order “at all times,” a trial court had the discretion to
amend an original order of probation at any time within
the statutory five-year period.

The language currently comprising MCL 771.2 bears

similarity to the relevant language of its predecessor
statute:
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(1) Except as provided in [MCL 771.2a],'" if the defen-
dant is convicted for an offense that is not a felony, the
probation period shall not exceed 2 years. Except as pro-
vided in [MCL 771.2a] of this chapter, if the defendant is
convicted of a felony, the probation period shall not exceed
5 years.

(2) The court shall by order, to be filed or entered in the
cause as the court may direct by general rule or in each
case, fix and determine the period and conditions of pro-
bation. The order is part of the record in the cause. The

court may amend the order in form or substance at any
time. [MCL 771.2.]

Therefore, MCL 771.2 sets forth the same rule as that
enacted in 1948 CL 771.2, and analyzed in Marks. See
People v Sherman, 38 Mich App 219, 220-221; 196
NW2d 15 (1972) (relying on MCL 771.2 and Marks in
holding that the trial court had authority to reinstate
the conditions of a defendant’s probation after the
original probation period ended, but within the five-
year statutory period).

In this case, the circuit court misplaced its reliance
on Marks because the court did not merely alter or
amend the conditions contained in defendant’s original
order of probation, as contemplated in MCL 771.2(2)
and Marks. Instead, the circuit court revoked alto-
gether defendant’s probation. The Michigan statutory
scheme governing probation and Michigan caselaw rec-
ognize that a probation revocation must occur, or must
at least have been commenced, during the probation
period. The Legislature in MCL 771.4 outlined that “[i]f
during the probation period the sentencing court deter-

! MCL 771.2a does not apply to this case because it pertains to
convictions of stalking, aggravating stalking, child abuse, offenses listed
under MCL 28.722 of the Sex Offenders Registration Act, and juveniles
placed on probation and committed to an institution or agency described
in the Youth Rehabilitation Services Act, MCL 803.301 to 803.309.
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mines that the probationer is likely again to engage in
an offensive or criminal course of conduct or that the
public good requires revocation of probation, the court
may revoke probation.” (Emphasis added.) Although
MCL 771.4 does not specifically define the term “pro-
bation period,” reference to surrounding, probation-
related statutes reflects that the “probation period”
constitutes the particular term of probation imposed by
a sentencing court. When interpreting statutory lan-
guage, the language in question “must be read as a
whole,” and individual words and phrases “should be
read in the context of the entire legislative scheme.”
Potter v McLeary, 484 Mich 397, 411; 774 NW2d 1
(2009). “[T]he statute must be interpreted in a manner
that ensures that it works in harmony with the entire
statutory scheme.” Id.

Probation-related statutes surrounding MCL 771.4
illustrate that the term “probation period” refers to the
particular period of probation that a sentencing court
has imposed, not the statutory maximum term of pro-
bation that a court has authorization to impose—either
two or five years under MCL 771.2(1). For example,
MCL 771.5(1) reads:

When the probation period terminates, the probation
officer shall report that fact and the probationer’s conduct
during the probation period to the court. Upon receiving
the report, the court may discharge the probationer from
further supervision and enter a judgment of suspended
sentence or extend the probation period as the circum-
stances require, so long as the maximum probation period
is not exceeded. [Emphasis added.]

Additionally, MCL 771.6 states, “When a probationer is
discharged upon the expiration of the probation period,
or upon its earlier termination by order of the court,
entry of the discharge shall be made in the records of
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the court, and the probationer shall be entitled to a
certified copy thereof.” (Emphasis added.) Further-
more, as we previously stated, MCL 771.2(1) authorizes
the following “probation period[s]”:

Except as provided in [MCL 771.2a], if the defendant is
convicted for an offense that is not a felony, the probation
period shall not exceed 2 years. Except as provided in [MCL
771.2a], if the defendant is convicted of a felony, the
probation period shall not exceed 5 years. [Emphasis
added.]

A review of the statutory scheme as a whole confirms
that the term “probation period” in MCL 771.4 refers to
the specific probation term that the sentencing court
has imposed on a particular defendant.

In People v Hodges, 231 Mich 656, 660-661; 204 NW
801 (1925), the Michigan Supreme Court cautioned that
a revocation of probation under 1915 CL 2032, a prede-
cessor to MCL 771.4, could only occur if probation
revocation proceedings had commenced before the de-
fendant’s probation period concluded. The Supreme
Court summarized the following relevant procedural
facts, and offered the following analysis of the defen-
dant’s contention that “the sentence . .. imposed after
the period of probation had expired . . . was, therefore,
void”:

On April 9, 1923, Lewis Hodges, who had before that
pleaded guilty to a charge of breaking and entering, was
placed on probation (1 Comp. Laws 1915, § 2029 et seq.).
March 16, 1925, the sheriff of the county filed with the
clerk an application to have the probation revoked because
Hodges had violated the condition of his probation in that
he had upon his plea of guilty been convicted of a criminal
offense, that of contributing to the delinquency of one
Myrtle Miller, a minor under the age of 17 years. On the
same day of the filing of this petition, Hodges was in court
and ... it appears that the probation officer was ill and
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unable to appear in court and the hearing on the sheriff’s
petition was adjourned until April 13.... [Hodges] did
appear on the 13th and a hearing was had, and he was
sentenced on the original charge. . . .

& * e

Counsel for defendant stresses the language found in
section 2032, 1 Comp. Laws 1915, being section 4 of the act
[1913 PA 105], that “at any time during the period of
probation” the court may revoke the probation, and points
out that the order was not actually made until after the
period of probation originally fixed had expired. If no action
had been taken during the period of probation a more
serious question would be presented. But here the petition to
revoke the probation was filed within the period of proba-
tion and we think it must be held that the filing of this
petition within the period of probation gave the court
jurisdiction which was not lost by a reasonable delay
incident to a hearing upon it. [Id. at 657-661 (emphasis
added).]

This Court repeatedly has reaffirmed the probation
revocation principles set forth in Hodges, 231 Mich at
660-661. In People v Wakefield, 46 Mich App 97, 98; 207
NW2d 461 (1973), the Court confronted a situation in
which the defendant was sentenced to a two-year pro-
bation period on November 6, 1964, and a “[n]otice of
probation violation dated November 4, 1966, [was]
apparently filed November 9, 1966 ....” The Court
concluded that “[albsent a showing that revocation
proceedings were pending at the end of the [defen-
dant’s] two-year period of probation, we are constrained
to rule that the trial court lost jurisdiction of the
defendant and could not thereafter sentence him to
prison.” Id. at 100.

The defendant in People v Ritter, 186 Mich App 701,
704; 464 NW2d 919 (1991), received a three-year term
of probation on August 17, 1982, which later “was
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extended for an additional two years, until August 13,
1987.” The sentencing court issued “a petition and
bench warrant for” the defendant’s arrest on January
30, 1987, for violating the conditions of his probation,
the defendant fled Michigan in July 1987, “an amended
petition and bench warrant were filed” on October 26,
1988, and after a December 1988 hearing the sentenc-
ing court “found defendant guilty of all counts of
probation violation,” revoked his probation, and “sen-
tenced him to prison for the underlying conviction” in
January 1989. Id. at 704-705. This Court rejected the
defendant’s claim that “when his probation term ex-
pired on August 13, 1987, the sentencing court lost its
power to revoke his probation....” Id. at 705. The
Court quoted the version of MCL 771.4 then in effect,
id., and emphasized the following general rule appli-
cable in Michigan:

The original petition and bench warrant against defen-
dant alleging violation of the terms of his probation were
issued by the sentencing court on January 30, 1987, more
than seven months before defendant’s probation expired.
Michigan courts have traditionally held that the sentencing
court retains jurisdiction to revoke a defendant’s probation
if probation revocation proceedings are commenced within
the probation period and are pending when it expires. [Id.
at 706, citing Hodges, 231 Mich 656, and Wakefield, 46
Mich App 97.]

The Court further stated:

[W]e may logically construe the statutory phrase [in
MCL 771.4] “[ilf during the period of probation it appears
to the sentencing court’s satisfaction” to require only that
during the probation period the court find that probable
cause exists to believe that the defendant has violated his
probation in order to justify issuance of a petition to revoke
probation and a warrant for the defendant’s arrest. . . . [A]
petition was filed against defendant on January 30, 1987,
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for violations of the probation order which occurred in
November and December 1986. Therefore, we conclude
that the trial court had jurisdiction to revoke defendant’s
probation in October 1988 despite the fact that his proba-
tion had expired on August 13, 1987.2

2 Under the traditional rule set forth in Hodges, supra,
both the probation violation and the filing of the petition
must occur during the probation period. Because the
present case meets the requirements of that rule, we need
not discuss its validity . . . .

[Id. at 708.]

See also People v Valentin, 220 Mich App 401, 407-408;
559 NW2d 396 (1996) (restating the traditional rule
that a sentencing court possesses jurisdiction to revoke
probation if the court initiates probation revocation
proceedings “before the probation period expired”),
aff’d 457 Mich 1 (1998).

The authorities we have examined, MCL 7714,
Hodges, 231 Mich at 660-661, Wakefield, 46 Mich App at
98-100, Ritter, 186 Mich App at 705-708, and Valentin,
220 Mich App at 407-408, lead us to the inexorable
conclusion in this case that the circuit court lacked
jurisdiction to revoke defendant’s probation and impose
a prison sentence. The circuit court sentenced defen-
dant to a two-year probation period that expired on
June 23, 2006. The court did not sign the bench warrant
for defendant’s arrest for violating the conditions of his
probation until February 20, 2007, at the earliest, and
the court clerk did not file the warrant until March 2,
2007. Because defendant’s probation period had already
expired well before any probation revocation proceed-
ings had commenced, the circuit court did not possess
jurisdiction to revoke defendant’s probation and sen-
tence him to imprisonment. Therefore, we vacate de-
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fendant’s prison sentence and remand this case to the
circuit court so that it may discharge defendant from
his probation sentence.?

Sentence vacated and case remanded for further
proceedings consistent with this opinion. We do not
retain jurisdiction.

2 Given our resolution of this issue, we need not address defendant’s
remaining argument about the delay in executing the probation violation
warrant.
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PEOPLE v EVANS

Docket No. 290833. Submitted May 5, 2010, at Detroit. Decided May 13,

2010, at 9:10 a.m.

Lamar Evans was charged in the Wayne Circuit Court with burning
other real property, MCL 750.73. The trial court, Deborah A.
Thomas, J., granted defendant’s motion for a directed verdict and
dismissed the case on the basis that the prosecution had failed to
produce evidence to establish that the building burned was not a
dwelling house. The prosecution appealed, contending that the
trial court erroneously granted defendant’s motion for a directed
verdict because the prosecution was not required to prove that the
burned building was not a dwelling house. The prosecution also
contended that principles of double jeopardy do not bar a retrial
because the trial court’s dismissal of the case did not constitute a
directed verdict of acquittal for double jeopardy purposes.

The Court of Appeals held:

1. The trial court misperceived the elements of the offense of
burning other real property. The crime of burning other real
property, MCL 750.73, i.e., property that is not a dwelling house, is
a lesser included offense of the crime of burning a dwelling house,
MCL 750.72. The necessary elements to prove either offense are
the same, except that to prove the greater offense it must be shown
that the building is a dwelling house, while to prove the lesser
offense it is not necessary to prove that the building is not a
dwelling house. The trial court incorrectly determined that proof
that the burned building was not a dwelling house is an element of
the offense of burning other real property, and erred by directing
a verdict.

2. An actual acquittal occurs, for double jeopardy purposes,
only when the trial court’s action, whatever its form, is a resolu-
tion in the defendant’s favor, correct or not, of a factual element
necessary for a criminal conviction. The directed verdict in this
case did not constitute an acquittal for double jeopardy purposes
because the trial court failed to address any of the elements that
actually must be satisfied to establish the offense of burning other
real property. The trial court’s ruling did not constitute a resolu-
tion of some or all of the factual elements of the offense of burning
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other real property and constituted nothing more than a determi-
nation that the prosecution had failed to provide sufficient evi-
dence to establish a factor that is not an element of the charged
offense, premised on an incorrect legal determination regarding
the elements that needed to be established. Double jeopardy
principles do not preclude further prosecution of the charged
offense.

Reversed and remanded.

1. CRIMINAL LAW — ARSON — BURNING OTHER REAL PROPERTY — BURNING A
DWELLING HOUSE.

The crime of burning other real property, i.e., property that is not a
dwelling house, is a lesser included offense of the crime of burning
a dwelling house; the necessary elements to prove either offense
are the same, except that to prove the greater offense it must be
shown that the building is a dwelling house, while to prove the
lesser offense it is not necessary to prove that the building is not a
dwelling house (MCL 750.72, 750.73).

2. CONSTITUTIONAL LAW — DOUBLE JEOPARDY — ACQUITTALS.

An acquittal occurs for double jeopardy purposes only when the trial
court’s action, whatever its form, is a resolution in the defendant’s
favor, correct or not, of a factual element necessary for a criminal
conviction.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, Kym L. Worthy, Prosecuting Attor-
ney, and Timothy A. Baughman, Chief of Research,
Training, and Appeals, for the people.

Rose Mary C. Robinson for defendant.

Before: CAVANAGH, PdJ., and O’CONNELL and WILDER,
Jd.

O’CONNELL, J. The prosecution appeals as of right the
trial court’s order granting defendant’s motion for a
directed verdict and dismissing the case. We reverse and
remand.

Defendant was charged with burning other real prop-
erty. MCL 750.73 provides:
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Any person who wilfully or maliciously burns any build-
ing or other real property, or the contents thereof, other
than those specified in the next preceding section of this
chapter, the property of himself or another, shall be guilty
of a felony, punishable by imprisonment in the state prison
for not more than 10 years.

MCL 750.72, which concerns burning a dwelling house,
provides:

Any person who wilfully or maliciously burns any dwell-
ing house, either occupied or unoccupied, or the contents
thereof, whether owned by himself or another, or any
building within the curtilage of such dwelling house, or the
contents thereof, shall be guilty of a felony, punishable by
imprisonment in the state prison for not more than 20
years.

Defendant was seen carrying a gasoline can and
running away from a burning house. An arson investi-
gator testified that he observed burn patterns that
indicated that a flammable liquid had been used to
ignite the fire. The investigator noted that the home
lacked gas, electricity, and water. The homeowner tes-
tified that he was in the process of purchasing the
home, which needed repairs, and that he and his family
had moved some belongings into the home.

At the close of the prosecution’s proofs, defendant
moved for a directed verdict. Defendant noted that the
crime with which he was charged pertained to the
burning of property other than a dwelling house and
argued that the prosecution had not established that
the building that burned was not a dwelling house.
Defendant referred the trial court to CJI2d 31.3, Burn-
ing Other Real Property, which provided before its
amendment in September 2009:

(1) [The defendant is charged with the crime of / You
may also consider the lesser charge of] burning a building
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or any of its contents. To prove this charge, the prosecutor
must prove each of the following elements beyond a rea-
sonable doubt:

(2) First, that the defendant burned /describe property
alleged]. The term “burn” in this case means setting fire to
or doing anything that results in the starting of a fire, or
helping or persuading someone else to set a fire. If any part
of the [describe property] is burned, [no matter how small,]
that is all that is necessary to count as a burning; the
property does not have to be completely destroyed. [The
(describe property) is not burned if it is merely blackened by
smoke, but it is burned if it is charred so that any part of it
is destroyed.]

(3) Second, that the property that was burned was a
building or any of its contents. [It does not matter whether
the defendant owned or used the building.]

(4) Third, that when the defendant burned the building
or its contents, [he/she] intended to burn the building or
contents or intentionally committed an act that created a
very high risk of burning the building or contents and that,
while committing the act, the defendant knew of that risk
and disregarded it.

[(5) Fourth, that the building was not a dwelling house.
A dwelling house is a structure that is actually being lived
in or that could reasonably be presumed to be capable of
being lived in at the time of the fire. (A business that is
located very close to and used in connection with a dwelling
may be considered to be a dwelling.)]'"!

Defendant sought a directed verdict of acquittal on the
ground that the prosecution had failed to produce any
evidence to establish that the building that burned was
not a dwelling house. The trial court made the following
determination on the record, reproduced here in its
entirety:

! A use note indicates that paragraph (5) “should be used when
instructing on the crime as a lesser included offense of burning a
building.”
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The Court: The Court does not have an option of not
reading all of the required elements in a jury instruction,
and there are no optional elements in [CJI2d] 31.3. All of
them are required. And the instructions are not a guide.
They are what is required by law.

Looking at the commentary, it refers to a distinction
between [CJI2d] 31.2 and 31.3. [CJI2d] 31.2 is the instruc-
tion that is required for burning a dwelling house.

The commentary, speaking of CJI 2nd 31.1 [sic, 31.3],
Burning Other Real Property, the commentary: “This
offense is similar to the one described in CJI 2nd 31.2,
except that an essential element is that the structure
burned is not”—which is in italicized writing print—“a
dwelling house.” And then it cites People v Antonelli,
A-n-t-o-n-e-1-1-i, 64 Mich App 620, 238 NW 2nd 363 [1975],
and notes that it was reversed on other grounds, and gives
the citation as 66 Mich App 138, 238 NW 2nd 551 (1975).

And the commentary goes on to say: “As the Court
explained on rehearing, common law arson required that the
building be a dwelling. In creating the less serious crime of
burning buildings other than dwellings, the legislature simply
eliminated the element of habitation. Other real property is
all real property not included in MCL 750.72.”

And the People in this case have relied on MCL 750.73,
which specifically says it cannot be a dwelling.

[The Prosecutor]: Judge, could I have a moment to go
upstairs and pull the statute and make sure that the
statute addressed that. Because my understanding of the
law is that it doesn’t matter whether it’s a dwelling or not,
it just has to be a structure. And that’s the reason for the—

The Court: Other than a house, because the legislature
has imposed a higher penalty for one burning a house.

[MCL] 750.73 reads: “Burning of Other Real Property —
Any person who willfully or maliciously burns any building or
other real property, or the contents thereof, other than those
specified in the next preceding section of this chapter, the
property of himself or another, shall be guilty of a
felony ... [.]” I won’t give the term of punishment.
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And it says: “Other than those specified in the next
preceding.” Isn’t preceding before? The next preceding
section of this chapter would be [MCL] 750.72.

[MCL] 750.72 is entitled “Burning Dwelling House,”
and reads: “Any person who willfully or maliciously burns
any dwelling house, either occupied or unoccupied, or the
contents thereof, whether owned by him or another, or any
building within the curtilage of such dwelling house, or the
contents thereof, shall be guilty of a felony.” I will not read

the term of punishment, but it is twice that which is
specified in [MCL] 750.73.

So reading the language of [MCL] 750.73, which refers

back to [MCL] 750.72, a dwelling house, either occupied or
unoccupied, is excluded by law.

[The Prosecutor]: Judge, may I have a moment to go
upstairs and consult with my supervisors?

The Court: You can consult with them when you tell
them I've granted the motion.

[Defense Counsel]: Thank you, Judge.
The Court: As a matter of law.

The testimony was this was a dwelling house, paid for
for forty-some-odd thousand dollars. That the folks had
moved some stuff into it, even though it doesn’t matter.

Motion granted.

On appeal, the prosecution argues that the trial court
erroneously granted defendant’s motion for a directed
verdict because the prosecution was not required to
prove that the burned building was not a dwelling
house and that the principles of double jeopardy do not
bar a retrial because the trial court’s dismissal of the
case did not constitute a directed verdict of acquittal for
double jeopardy purposes. We agree.

We review a trial court’s decision on a motion for a
directed verdict de novo to determine whether the
evidence presented by the prosecution, viewed in a light
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most favorable to the prosecution, could persuade a
rational fact-finder that the essential elements of the
offense were proved beyond a reasonable doubt. People
v Couzens, 480 Mich 240, 244; 747 NW2d 849 (2008).
The applicability of the Double Jeopardy Clause pre-
sents a question of law that we review de novo. People v
Herron, 464 Mich 593, 599; 628 NW2d 528 (2001).

It is undisputed that the trial court misperceived the
elements of the offense with which defendant was
charged and erred by directing a verdict.2 In People v
Antonelli (On Rehearing), 66 Mich App 138, 140; 238
NW2d 551 (1975), this Court concluded that the crime
of burning other real property (i.e., property that is not
a dwelling) is a lesser included offense of the crime of
burning a dwelling. The Antonelli Court noted, “The
necessary elements to prove either offense are the
same, except to prove the greater it must be shown that
the building is a dwelling; to prove the lesser it is not
necessary to prove that the building is not a dwelling.”
Id. In this case, the trial court examined CJI2d 31.3 and
concluded from the language of paragraph (5) that it
must be proved that the building is not a dwelling in
order to establish the offense of burning other real
property.> However, as noted, paragraph (5) is read only
when the offense of burning other real property is
considered as a lesser included offense of the crime of
burning a dwelling. The crime of burning other real
property was not charged as a lesser included offense in
this case.*

2 Even defendant admitted in his brief on appeal that the trial court’s
directed verdict of acquittal was “technically incorrect.”

3 Interestingly, paragraph (5) was removed from the latest version of
this jury instruction, amended in September 2009.

4 We note that the trial court’s stated belief that it was required by law
to rely on the Michigan Criminal Jury Instructions to determine the
elements of the offense of burning other real property was incorrect. The
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The trial court incorrectly determined that proof that
the burned building was not a dwelling is an element of
the charged offense and directed a verdict of acquittal
on the ground that the prosecution had failed to present
evidence of that nonelement. Defendant argues that the
trial court’s order granting a directed verdict, though
erroneous, constituted an acquittal for double jeopardy
purposes, barring a retrial. We disagree.

The double jeopardy clauses of the United States and
Michigan constitutions prevent a defendant from being
prosecuted twice for the same offense. US Const, Am V;
Const 1963, art 1, § 15. If a trial court directs a verdict
of acquittal on a charge, the double jeopardy provisions
prohibit further proceedings on that charge. People v
Nix, 453 Mich 619, 626-627; 556 NW2d 866 (1996).
Specifically, “[a] defendant may not be retried after an
acquittal that is granted on the basis of insufficient
evidence.” People v Mehall, 454 Mich 1, 5; 557 NW2d
110 (1997). Whether a trial court’s decision constitutes
a verdict of acquittal depends on ‘ “whether the ruling
of the judge, whatever its label, actually represents a
resolution, correct or not, of some or all of the factual
elements of the offense charged.” ’ Nix, 453 Mich at

Michigan Criminal Jury Instructions are simply provided as guidance for
trial courts for the purpose of instructing a jury. In fact, a trial court is
not even required to use the Michigan Criminal Jury Instructions when
instructing the jury. In People v Vaughn, Justice BRICKLEY explained:

The Michigan Criminal Jury Instructions do not have the
official sanction of this Court, and their use is not mandatory but,
instead, remains discretionary with the capable trial judges of this
state. ... Trial judges remain free to use all or part of those
standardized instructions that they deem proper for adequately
instructing a jury, and should not hesitate to modify or disregard a
standard instruction when presented with a clear or more accurate
instruction. [People v Vaughn, 447 Mich 217, 235 n 13; 524 NW2d
217 (1994) (opinion by BRICKLEY, J.), reh den 447 Mich 1202 (1994),
repudiated on other grounds People v Carines, 460 Mich 750; 597
NW2d 130 (1999) (citations omitted).]
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625, quoting United States v Martin Linen Supply Co,
430 US 564, 571; 97 S Ct 1349; 51 LL Ed 2d 642 (1977).
“‘There is an acquittal and retrial is impermissible
when the judge “evaluated the Government’s evidence
and determined that it was legally insufficient to sus-
tain a conviction.”’” Nix, 453 Mich at 626, quoting
People v Anderson, 409 Mich 474, 486; 295 NW2d 482
(1980), quoting Martin Linen, 430 US at 572.

In Nix, the majority made an additional observation
in response to the dissent’s concerns that the trial court
had improperly determined that the prosecutor had
failed to establish that the defendant had a legal duty to
aid the murder victim, stating:

The dissent appears to read the Martin Linen standard as
if the phrase “correct or not” refers to the factual truth of the
prosecution’s evidence, a determination completely outside
the trial court’s purview in a jury trial when considering a
defendant’s motion for directed verdict. When ruling on a
motion for directed verdict, a trial court must, as this trial
court did, view the prosecution’s evidence in the light most
favorable to the prosecution. Accordingly, the trial court
cannot make an erroneous factual resolution. The phrase
“correct or not” refers to all aspects of the trial court’s
ultimate legal decision, including even cases where the trial
court is factually wrong with respect to whether a particular
factor is an element of the charged offense. As discussed
below, however, it is not clear that this situation even exists in
the case at bar. [Nix, 453 Mich at 628.]

Admittedly, the majority’s observation indicated that it
believed that the Double Jeopardy Clause precludes re-
trial of a defendant if charges against him are dismissed
because the prosecution failed to establish a nonelement
of the charged offense. In People v Howard, unpublished
opinion per curiam of the Court of Appeals, issued Decem-
ber 23, 2003 (Docket No. 240915), p 3 n 2, a panel of this
Court discussed the illogic of such a position:
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Statements in Nix, albeit arguably dicta, could be read
to mean that the double jeopardy clause applies to acquit-
tals resulting from “egregiously erroneous” determina-
tions that “a particular factor is an element of the charged
offense.” Nix, [453 Mich] at 625, 628. Thus a double
jeopardy bar would prevent retrial of a defendant acquitted
by a judge who concluded that the offense charged had as
one of its elements that the moon is made of green cheese
and that, the prosecutor having failed to prevent [sic] any
evidence to that effect, a directed verdict was required. To
state such a result is to show the deficiencies of the rule
that would even arguably allow it. That rule certainly does
not assure that the double jeopardy clause operates in a
manner that, while preventing the retrial of factual issues
properly determined in favor of a defendant, nonetheless
allows the public “its valued right to have one complete
opportunity to vindicate its laws.” Id. at 642. (J Boyle,
dissenting).

In addition, we note that the majority in Nix recognized
that its interpretation of the phrase “correct or not”
was dicta, acknowledging that it was unclear whether
the situation that concerned the dissent, that dismissal
of the case was premised on the prosecution’s failure to
establish a nonelement of an offense, had even oc-
curred.’ Nix, 453 Mich at 628. See also People v Case,
220 Mich 379, 382-383; 190 NW 289 (1922) (“It is a
well-settled rule that any statements and comments in
an opinion concerning some rule of law or debated legal
proposition not necessarily involved nor essential to
determination of the case in hand are, however illumi-
nating, but obiter dicta and lack the force of an adjudi-
cation.”).

5 Instead, the majority in Nix noted that “in granting defendant’s
motion for directed verdict, the trial judge considered all the factual
evidence proffered by the prosecution and concluded that that factual
evidence, as a matter of law, was insufficient to permit the jury to convict
defendant of the charges brought . . ..” Nix, 453 Mich at 628-629.
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Yet, coincidentally, the acknowledgement by the ma-
jority in Nix that this determination was not intrinsic to
its holding in Nix frees us to consider the discussion by
the dissenters in Nix concerning the proper application
of the Double Jeopardy Clause in such circumstances.
The dissent in Nix wrote:

[A] judicial ruling is an acquittal “only when, in termi-
nating the proceeding, the trial court actually resolves in
favor of the defendant a factual element necessary for a
criminal conviction.” United States v Maker, 751 F2d 614,
622 (CA 3, 1984), cert den 472 US 1017 (1985) (emphasis
added). Thus, as Professor Wright’s treatise has construed
the Court’s jeopardy jurisprudence, “[s]o long as there has
not been a finding against the government on any issue of
fact required to establish guilt on the correct legal theory,
appeal could easily seem appropriate.” 15B Wright, Miller
& Cooper, Federal Practice & Procedure (2d ed), § 3919.5, p
662.

In Maker, the defendants were charged with a single
insurance fraud scheme related to two separate automobile
accidents. The district court concluded that the statute
required advanced planning of the second accident at the
time of the first and dismissed the charge during trial on
the basis of the insufficiency of the government’s evidence
to prove one scheme rather than two. Finding this to be an
“element of” the government’s case, the trial court decided
that the government did not have “sufficient evidence” to
prove this “element.” Maker [751 F2d] at 619. While
acknowledging that the United States Supreme Court did
not provide significant direction on how the test should be
applied, id. at 622, the United States Court of Appeals for
the Third Circuit read Martin Linen and its progeny,
[United States v Scott, 437 US 82; 98 S Ct 2187; 57 L Ed 2d
65 (1978)], to require an acquittal only when the trial
court’s action, whatever its form, is a resolution in the
defendant’s favor, correct or not, of “a factual element
necessary for a criminal conviction.” Maker [751 F2d] at
622. (Emphasis added.) As in the case before us, the trial
court had dismissed the charge because the government
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had not alleged facts sufficient to prove all the legal
elements that it believed were necessary to sustain convic-
tion. Likewise, as in the case before us, the court then made
what is “at least arguably, a factual determination,” that
the government could not prove the legal element which
the trial court thought necessary for conviction. Id. at 623.

The court found that the trial court’s arguable factual
finding did not “actually determine in [the defendant’s]
favor any of the essential elements of the crime with which
he was charged,” because the trial court’s legal determina-
tion about the elements of the charge was incorrect. Id.
The court reasoned:

“QOur conclusion that an appeal is not barred in this case
is consistent with the policies underlying the double jeop-
ardy clause. This is not a case in which a second trial is
permitted ‘for the purpose of affording the prosecution
another opportunity to supply evidence which it failed to
muster in the first proceeding.” Burks v United States, 437
US 1, 11; 98 S Ct 2141, 2149; 57 L Ed 2d 1 (1978). Instead,
this is a case in which the district court, as the result of a
legal error, determined that the government could not
prove a fact that is not necessary to support a conviction.
To preclude an appeal in this case would deprive the public
of ‘its valued right to “one complete opportunity to convict
those who have violated its laws.” * Scott, [437 US] at 100,
quoting Arizona v Washington, 434 US 497, 509; 98 S Ct
824, 832; 54 L Ed 2d 717 (1975).” [Maker, (751 F2d) at
624.]

The district court had come to two conclusions, one legal
and the other apparently factual. Appeal and retrial were
not barred, however, because neither was relevant to an
essential element of the charge. [Nix, 453 Mich at 633-636
(BOYLE, J., dissenting).]

We find the analysis provided by the dissent in Nix, and
the dissent’s reliance on Maker, to be persuasive and
adopt this position. Accordingly, we conclude that an
actual acquittal occurs, for double jeopardy purposes,
“only when the trial court’s action, whatever its form, is



422 288 MICH APP 410 [May

a resolution in the defendant’s favor, correct or not, of a
factual element necessary for a criminal conviction.” Id.
at 634-635 (emphasis, citation, and quotation marks
omitted).

In this case, we conclude that the trial court’s order
granting a directed verdict in favor of defendant does
not constitute an acquittal for double jeopardy pur-
poses, because the trial court failed to resolve any of the
elements that actually must be satisfied to establish the
offense of burning other real property. Again, the basis
for a trial court’s grant of a directed verdict is deter-
mined by examining “the substance of the deci-
sion . ...” Mehall, 454 Mich at 5. The trial court’s
written order was a standardized form and indicated
only that defendant’s motion for a directed verdict of
acquittal was granted. However, the trial court’s re-
marks made at the time defendant moved for a directed
verdict indicated that it granted a directed verdict
because the court erroneously believed that an element
of the charged offense of burning other real property is
that the property burned was not a dwelling. The trial
court then improperly concluded that the prosecution
did not present evidence to establish this nonelement
and granted defendant’s motion for a directed verdict of
acquittal as a matter of law. The trial court never
addressed any of the actual elements of burning other
real property when granting the directed verdict, in-
stead basing the directed verdict entirely on a determi-
nation that the prosecution had failed to establish a
nonelement.

The trial court’s ruling did not constitute a resolution
of some or all of the factual elements of the offense of
burning other real property. It was premised, instead,
on an error of law: the trial court ordered a directed
verdict because it believed that the prosecution was
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required to establish that the building in question was
not a dwelling, when the applicable statute and relevant
caselaw make it quite clear that no such element must
be satisfied. The trial court’s ruling constituted nothing
more than a determination that the prosecution had
failed to provide sufficient evidence to establish a factor
that is not an element of the charged offense, premised
on an incorrect legal determination regarding the ele-
ments that needed to be established. In fact, no resolu-
tion regarding the actual elements of the charged
offense was even made. The trial court never mentioned
any actual element of the charged offense in its discus-
sion of the directed verdict, nor did it discuss any
evidence presented by either party except that which, in
the court’s mind, conclusively established that the
burned building was a dwelling. Because the trial court
never resolved, or even addressed, a factual element
necessary to establish a conviction for burning other
real property, and instead based the directed verdict
solely on the determination that the prosecution had
failed to present any evidence establishing a nonele-
ment of the offense, double jeopardy principles do not
preclude further prosecution of the charged offense.

Reversed and remanded for further proceedings con-
sistent with this opinion. We do not retain jurisdiction.
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MILLER v CITIZENS INSURANCE COMPANY

Docket No. 290522. Submitted May 4, 2010, at Detroit. Decided May 13,

2010, at 9:15 a.m.

Gail Miller, guardian and conservator for Ryan S. Miller, a mentally

and physically incapacitated adult, brought an action in the
Macomb Circuit Court against Citizens Insurance Company and
April Buerkel, an employee of Citizens, seeking, in part, no-fault
motor vehicle insurance benefits for injuries Ryan received in a
motor vehicle accident. Citizens had denied plaintiff’s application
for such benefits following the accident. The parties reached a
settlement, and the trial court, Matthew S. Switalski, J., entered a
stipulated order of dismissal that settled the matter except, in
part, with regard to the entitlement of plaintiff’s attorneys to an
attorney lien. The court ordered plaintiff to give notice to Ryan’s
medical providers to appear at a scheduled conference to settle the
attorney fee issue. Thereafter, one of the providers, Detroit Medi-
cal Center (DMC), moved to intervene as a plaintiff, which the trial
court denied. Following further proceedings, plaintiff filed a mo-
tion regarding distribution of the no-fault benefits. The trial court
then entered an opinion and order denying plaintiff’s request that
the DMC be paid only $66,200, which is the amount that it would
have received from Medicaid for the services it provided, rather
than the total amount of its bill, $150,660.51. The trial court also
ordered that plaintiff’s attorneys were entitled to a reasonable
percentage of the DMC’s recovery and that !/3 of the DMC’s
recovery was a reasonable percentage as attorney fees. The DMC
appealed, alleging that the trial court erred by holding that
plaintiff’s attorneys were entitled to have attorney fees deducted
from the payment the DMC earned by providing services to Ryan.
Plaintiff cross-appealed, challenging the DMC’s right to appeal as
well as the amount that the DMC was allocated from the settle-
ment proceeds for the services it provided.

The Court of Appeals held:

1. Plaintiff’s attorneys were entitled to fees for the legal
services they provided on behalf of plaintiff as a consequence of the
contingency fee agreement between plaintiff and the attorneys in
which the attorneys agreed to accept as payment for their services
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/3 of the amount of monies recovered on Ryan’s behalf. Moreover,
pursuant to the contingency fee agreement, plaintiff’s attorneys
had a right to be paid for their services from the amount recovered
from Citizens. The trial court did not abuse its discretion by
awarding plaintiff’s attorneys the fees provided for in the contin-
gency fee agreement.

2]

2. The “common-fund exception,” an equitable, common-law
exception to the American rule regarding the payment of attorney
fees, applied in this case. The exception is premised on the
equitable principle that it is unfair to allow others to benefit at the
expense of the prevailing party without contribution to the costs
incurred in securing the common fund. Therefore, plaintiff’s
attorneys rightfully secured a charging lien against the settlement
proceeds—or common fund—pursuant to their contingency fee
contract.

3. The fact that the DMC’s bill for the services it provided to
Ryan was not overdue at the time the settlement was reached was
of no consequence in this case.

4. The DMC was an “interested person” with regard to the
apportionment of its bill for services rendered to Ryan. Because the
DMC contested the right of plaintiff’s attorneys to have their fees
deducted from the amount of the DMC’s billed services, the trial
court properly required the DMC to appear in court to settle the
attorney fee issue. The trial court did not err by providing the DMC
a forum in which to contest and resolve the matter. The Court of
Appeals did not lack jurisdiction over the appeal by the DMC.

5. The trial court properly denied plaintiff’s request that the
DMC only receive the amount that it would have received from
Medicaid. The DMC’s challenge to the apportionment of the
common fund was made in good faith and did not warrant punitive
action.

Affirmed.

1. ATTORNEY AND CLIENT — CHARGING LIENS FOR ATTORNEY FEES.

An attorney’s charging lien is an equitable right to have the fees and
costs due for services secured out of the judgment or recovery in a
particular suit; the charging lien creates a lien on a judgment,
settlement, or other money recovered as a result of the attorney’s
services.

2. ATTORNEY AND CLIENT — ATTORNEY FEES — AMERICAN RULE — COMMON-FUND
EXCEPTION.

The common-fund exception is a common-law exception to the
American rule, which provides that, generally, each litigant must
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pay its own attorney’s fees, even if the party prevails in the
lawsuit; the common-fund exception only applies when a prevail-
ing party creates or protects a common fund that benefits the
prevailing party and others; the common-fund exception is pre-
mised on the equitable principle that it is unfair to allow others to
benefit at the expense of the prevailing party without contribution
to the costs incurred in securing the common fund.

Thomas, Garvey, Garvey & Sciotti, PC. (by James
McKenna), for Gail Miller.

Charles N. Raimi and Miller & Tischler, PC. (by
Mark Schreier), for the Detroit Medical Center.

Before: CAVANAGH, PdJ., and O’CONNELL and WILDER,
Jd.

CAVANAGH, PdJ. The Detroit Medical Center (DMC), an
aggrieved party, appeals as of right an order granting
attorney fees to plaintiff’s attorneys that had the effect
of proportionately reducing the amount the DMC recov-
ered for billed services in this no-fault motor vehicle
insurance case. We affirm. Plaintiff cross-appeals, chal-
lenging the DMC'’s right to participate in this matter, as
well as the amount the DMC was allocated from the
settlement proceeds for services it provided. We affirm.

On December 17, 2007, plaintiff Gail Miller, as guard-
ian and conservator for Ryan Scott Miller, a mentally
and physically incapacitated adult, filed a lawsuit
against defendants, Citiz