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CHIEF JUDGE
WILLIAM C. WHITBECK, LANSING.......cccoiuiiiiiiiiieeiiieeniieeeiiee e 2011
CHIEF JUDGE PrRO TEM
MICHAEL R. SMOLENSKI, GRAND RAPIDS .......cccouviiiiriieiirieeeiieeenns 2007
Judges
DAVID H. SAWYER, GRAND RAPIDS ......ccceviiiiieiieiieeieeieecie e 2011
WILLIAM B. MURPHY, GRAND RAPIDS 2007
MARK J. CAVANAGH, RovyAL OAK........ 2009
RICHARD ALLEN GRIFFIN, TRAVERSE CITY ... 2009
JANET T. NEFF, GRAND RAPIDS........c.cc....... 2007
KATHLEEN JANSEN, ST. CLAIR SHORES. 2007
E. THOMAS FITZGERALD, OWOSSO .. 2009

HELENE N. WHITE, DETROIT

HENRY WILLIAM SAAD, BLOOMFIELD HILLS ......ccveviriiiiiiniiiieiene 2009
RICHARD A. BANDSTRA, GRAND RAPIDS .... 2009
JOEL P. HOEKSTRA, GRAND RAPIDS.... 2011
JANE E. MARKEY, GRAND RAPIDS....... 2009
PETER D. O’CONNELL, MT. PLEASANT 2007
HILDA R. GAGE, BLOOMFIELD HILLS........ 2007
MICHAEL J. TALBOT, GROSSE POINTE FARMS 2009

KURTIS T. WILDER, CANTON.................. 2011

BRIAN K. ZAHRA, NORTHVILLE. 2007
PATRICK M. METER, SAGINAW ..... 2009
DONALD S. OWENS, WILLIAMSTON.. 2011
JESSICA R. COOPER, BEVERLY HILLS 2007
KIRSTEN FRANK KELLY, GROSSE POINTE PARK ......cccovvviiiiieeinennnns 2007
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1. MICHAEL R. SMITH, JONESVILLE,.......ccceeerurerrreereeereannnns 2009
2. ALFRED M. BUTZBAUGH, BERRIEN SPRINGS, .................. 2007
CASPER O. GRATHWOHL, NiLEs, e 2005
JOHN M. DONAHUE, ST. JOSEPH,.....cc0cevvereenrerrrereeneennenn 20111
CHARLES T. LASATA, ST. JOSEPH, .....ccovverrerrrereeneereennennes 20111
JOHN T. HAMMOND, St. JOSEPH, . ... 20052
PAUL L. MALONEY, ST. JOSEPH, ....cccovvreeerreeeeireeeeeinreeenns 2009
3. DAVID J. ALLEN, DETROIT,.....cccveeveerreeerreeireeereesveeeneenns 2009
WENDY M. BAXTER, DETROIT, ... 2007
ANNETTE J. BERRY, PLymOUTH, 2007
GREGORY D. BILL, NORTHVILLE TWP.,......ccceevveeeeirrreeennns 2007
SUSAN D. BORMAN, DETROIT, 2009
ULYSSES W. BOYKIN, DETROIT, ...c.ccveeveeieerienreereereeneans 2009
MARGIE R. BRAXTON, DETROIT, .....ccvvveeveeeveeerveeereeeneens 2011
HELEN E. BROWN, GRroSSE POINTE PARK, .. 2009
WILLIAM LEO CAHALAN, GROSSE ILE,......cccceverreneennenn 2007
BILL CALLAHAN, DETROIT, ...ccevveruieienrienieeienieereenenaeens 2009
JAMES A. CALLAHAN, GROSSE POINTE, .. 20111
MICHAEL J. CALLAHAN, BELLEVILLE, .... 2009
JAMES R. CHYLINSKI, Grosst PoINTE Wo0ODS, . 2011
ROBERT J. COLOMBO, JR., GROSSE POINTE,...... 2007
SEAN F. COX, CANTON TWP.,....ccccceevveerrannnnn. 2011
DAPHNE MEANS CURTIS, DETROIT,...... .. 2009
CHRISTOPHER D. DINGELL, TRENTON, 2009
GERSHWIN ALLEN DRAIN, DETROIT, ... 2011
MAGGIE DRAKE, DETROIT, .......cc0cevveenn.n 2011
PRENTIS EDWARDS, DETROIT, .. .. 2007
VONDA R. EVANS, DETROIT, ....cccevvvveeeeirrreeeeneeeeeineeeeenenns 2009

! From January 1, 2005.
2 Retired December 3, 2004.
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EDWARD EWELL, JR., DETROIT, .....ccoovvreeerreeeeereeeeeiveeenns 2007
PATRICIA SUSAN FRESARD, Grosst PoiNtE Woops, .... 2011
JOHN H. GILLIS, JR., GROSSE POINTE, .....ccc0ceevveereenrennnn. 2009

WILLIAM J. GIOVAN, GROSSE POINTE FARMS, ..... e 2009
DAVID ALAN GRONER, GROSSE POINTE PARK, .. 2011
RICHARD B. HALLORAN, JR., DETROIT,.................. 2007
AMY PATRICIA HATHAWAY, GrossE POINTE Park, ........ 2007
CYNTHIA GRAY HATHAWAY, DETROIT, ......cceevereennnne. 2011
DIANE MARIE HATHAWAY, GROSSE POINTE PaRg, ......... 2011
MICHAEL M. HATHAWAY, DETROIT, .......ccvevvereennnne. .. 2011
THOMAS EDWARD JACKSON, DETroIT, ... 2007
VERA MASSEY JONES, DETROIT, ........... .. 2009
MARY BETH KELLY, GRrossE IiE,......... . 2009
TIMOTHY MICHAEL KENNY, LIVONIA, ........ .. 2011
ARTHUR J. LOMBARD, GROssE POINTE FARMS,................ 2009
KATHLEEN I. MACDONALD, Grosst PoINTE WoODs, .... 2011
SHEILA GIBSON MANNING, DETROIT, .....c..ccecvrrrrrereansen 2011
KATHLEEN M. McCARTHY, DEARBORN, . 2007
WADE H. McCREE, DEgrtRoIT, ......... 2007
WARFIELD MOORE, Jr., DETROIT, ... 2009
BRUCE U. MORROW, DETROIT, .....ccveevervieieeienieeniesireaenns 2011
JOHN A. MURPHY, PLYMOUTH TWP., ..ccvvveevrrereeerreeeennee. 2011
SUSAN BIEKE NEILSON, Grosst PoiNnTE Woobs,........... 2009
MARIA L. OXHOLM, DETROIT, ......coververrereerereerreressesseneenss 2007
LITA MASINI POPKE, CANTON, ...ccveecveruieieeeienieereeeeenneans 2011
JAMES J. RASHID, NORTHVILLE, .. 20053
DANIEL P. RYAN, REDFORD, 2007
MICHAEL F. SAPALA, GROSSE POINTE PARK, .......ccccceeuenn. 2007
LOUIS F. SIMMONS, JR., DETROIT, e 2005
RICHARD M. SKUTT, DETROIT, «...cooveevveeereeereennreeereeenenn 20074
LESLIE KIM SMITH, NORTHVILLE TWP., .....cccceevveerreannnne 2007
VIRGIL C. SMITH, DETRoIT, .. 2007
JEANNE STEMPIEN, NORTHVILLE, .....ccveevuveeereeenreeeereennnn. 2011
CYNTHIA DIANE STEPHENS, DETROIT, ......cccovevennee. 2007
CRAIG S. STRONG, DETroIT, .. 2009
BRIAN R. SULLIVAN, GROSSE POINTE PARK,.........ccueeun.... 2011
DEBORAH A. THOMAS, DETROIT, .....cc0eovueeeveeerreeereeenens 2007
EDWARD M. THOMAS, DETROIT, ....coveverrereereerearenreseennenss 2009

3 Retired August 1, 2004.
4 From August 23, 2004.
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ISIDORE B. TORRES, GROSSE POINTE PARK,........ccccueennne 2011
LEONARD TOWNSEND, DEtrotr, ... 2005
MARY M. WATERSTONE, DETROIT, ......ccceeveerreerenniannene 2007
CAROLE F. YOUNGBLOOD, GROSSE POINTE,..........c........ 2007
ROBERT L. ZIOLKOWSKI, NORTHVILLE, 2009
. EDWARD J. GRANT, JACKSON,.....cccueruieierieiieienieenieeeenes 2011
JOHN G. McBAIN, JR., RIVES JUNCTION, .......ccovveereeerreennen. 2009
CHARLES A. NELSON, JACKSON, e 2007
CHAD C. SCHMUCKER, JACKSON, .....cccvevveereereereerreennanne 2011
JAMES H. FISHER, HASTINGS, ...cccvevtteiieieniieieeiienieeienee 2009
. JAMES M. ALEXANDER, BrLoomFIELD HILLS, . 2009
MARTHA ANDERSON, TROY,....cccccerverreenianne e 2009
STEVEN N. ANDREWS, BLooMFIELD HILLS, .. 2009
RAE LEE CHABOT, FRANKLIN, .......cceevvveeennes 2011
MARK A. GOLDSMITH, HunTINGTON WOODS, .... 2007
NANCI J. GRANT, WEST BLOOMFIELD, .............. 2009
RICHARD D. KUHN, WATERFORD, .......ccoveeeerrrenreannnnn 2005
DENISE LANGFORD-MORRIS, WEST BLOOMFIELD,......... 2007
CHERYL A. MATTHEWS, SYLVAN LAKE, ........c.cc...... e 20115
JOHN JAMES McDONALD, FARMINGTON HILLS, ... 2011
FRED M. MESTER, BroomrieLD HILLS, .... 2009

RUDY J. NICHOLS, CLARKSTON, .....c.ccevveenen .. 2009

COLLEEN A. O’'BRIEN, ROCHESTER HILLS, .. 2011
DANIEL PATRICK O’BRIEN, Hotwy, .. 2011
WENDY LYNN POTTS, BIRMINGHAM, .... e 2007
GENE SCHNELZ, NOVI, .....cccovevverrrenrnnen. e 2009
EDWARD SOSNICK, BLooMFIELD HILLS, .. e 2007
DEBORAH G. TYNER, FRANKLIN, ................ e 2007
MICHAEL D. WARREN, JR., BEVERLY HILLS, .................... 2007
JOAN E. YOUNG, BLOOMFIELD VILLAGE,....ccccceevveerveereveannnn 2011
. DUNCAN M. BEAGLE, FENTON, e 2011
JOSEPH J. FARAH, GRAND BLANC, ...cocveieiieeiniieiieieee e 2011
JUDITH A. FULLERTON, FLINT, .....coocvvieniieiinieieeiennenn 2007
JOHN A. GADOLA, FENTON, .. 2009
ARCHIE L. HAYMAN, FLINT, ...c.ccotiiieiieieceeveeeeeie e 2007
GEOFFREY L. NEITHERCUT, FLINT, ......cccceeveeieieennnne. 2007
DAVID J. NEWBLATT, LINDEN, .. 20115
ROBERT M. RANSOM, FLUSHING,........cccveruerverreerrerrennanns 2009
RICHARD B. YUILLE, FLINT, ..cooeeveieieieieieeeeeeseeeenns 2009
. DAVID A. HOORT, PORTLAND, .......ccorveereeeeeeereeenreeereeennenn 2011

5 From January 1, 2005.
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CHARLES H. MIEL, STANTON, ....ccovveeieeerieeireeereeeveeeneenns
STEPHEN D. GORSALITZ, PoRTACE,
J. RICHARDSON JOHNSON, PORTAGE, ...c..cccvevvienrennrannenn
RICHARD RYAN LAMB, KALAMAZOO, .......ccvcevveeveenreereennas
PHILIP D. SCHAEFER, PORTAGE,
WILLIAM G. SCHMA, KALAMAZOO, ......cccveerureereeareesnveennns
FRED L. BORCHARD, SAGINAW, .....ccoovveeeiireeeeinreeeeenneeenns
LEOPOLD P. BORRELLO, SAGINAW, .
WILLIAM A. CRANE, SAGINAW,.....cvveeeeirreeeieeeeeeereeeeennenn.
LYNDA L. HEATHSCOTT, SAGINAW,.....cceouerierrearrerrrenaaans
ROBERT L. KACZMAREK, FREELAND,..
CHARLES H. STARK, MUNISING, .............
GARFIELD W. HOOD, PELKEE, ..............
THOMAS G. POWER, TrAVERSE CITy,..........
PHILIP E. RODGERS, JR., TRAVERSE CITy,..
JAMES M. GRAVES, JRr., MUSKEGON, ...........
TIMOTHY G. HICKS, MUSKEGON, .......cc.cv.e...
WILLIAM C. MARIETTI, NorTH MUSKEGON, ..
JOHN C. RUCK, WHITEHALL,........c0ccovveeveenne..
MICHAEL H. CHERRY, COLDWATER, ........
JAMES M. BIERNAT, Sr., CLINTON Twp.,
RICHARD L. CARETTI, FRASER,.......cc.c......
MARY A. CHRZANOWSKI, HARRISON Twp.,
DIANE M. DRUZINSKI, CLinToN Twp., ...
PETER J. MACERONI, CLiNTON Twp.,.....
DONALD G. MILLER, HARrIsOoN Twp., ....
DEBORAH A. SERVITTO, MT. CLEMENS, ....
EDWARD A. SERVITTO, JR., WARREN, ....
MARK S. SWITALSKI, RAY TWP., .ccveeevrieeiiecieeiieeeeeee
MATTHEW S. SWITALSKI, CLINTON TWP.,....ccc0ecevuveeen.
ANTONIO P. VIVIANO, CuiNTON TWP., ........
TRACEY A. YOKICH, St. CLAIR SHORES,
GEORGE S. BUTH, GRAND RAPIDS, ......ccovveeveeereeerreeeneeenns
KATHLEEN A. FEENEY, BELMONT,
DONALD A. JOHNSTON, III, GRAND RAPIDS, ........c.c.......
DENNIS C. KOLENDA, ROCKFORD, ......cceevuerienieenrennieneens
DENNIS B. LEIBER, GRAND RAPIDS,
STEVEN MITCHELL PESTKA, GrRanD RAPIDs,...............
JAMES ROBERT REDFORD, EAsT GRAND RAPIDS, ..........
PAUL J. SULLIVAN, GRAND RAPIDS,
DANIEL V. ZEMAITIS, GRAND RAPIDS, ....ccceevveerieerieennnene
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2011
2007
2007
2011
2009
2011
2007
2011
2007
2009
2009
2009
2011
2009
2007
2011
2011
2009
2009
2011
2011
2011
2009
2009
2007
2009
2007
2007
2009
2011
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2011
2009
2007
2007
2007
2011
2011
2009
2009

8 From January 1, 2005.
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LAWRENCE M. BIELAWSKI, LINWOOD, .......c0ccvevrvervennene.
WILLIAM J. CAPRATHE, Bay Ciry,
KENNETH W. SCHMIDT, Bay Ciry,
JAMES M. BATZER, MANISTEE, .....cceevverveerereereeeseesnveennnas
CALVIN L. BOSMAN, GRaND HAVEN,
WESLEY J. NYKAMP, HOLLAND, .....ccc0cevieerreerieeree e
EDWARD R. POST, GRAND HAVEN, .....coveeveeeneeeereeereeenneenn
JON VAN ALLSBURG, HoOLLAND,
PAUL H. CHAMBERLAIN, BLANCHARD, ........cccovvevverveennnns
MARK H. DUTHIE, MT. PLEASANT, ..cccceeevieenieeiienieeeieene
ARCHIE CAMERON BROWN, ANN ARBOR,
TIMOTHY P CONNORS, ANN ARBOR, ............
MELINDA MORRIS, ANN ARBOR, ..........

DONALD E. SHELTON, SALINE, ...
DAVID S. SWARTZ, ANN ARBOR,.....
RONALD M. BERGERON, STANDISH, ...
WILLIAM F. MYLES, East Tawas, ........
DONALD A. TEEPLE, SANDUSKY, .....
THOMAS L. SOLKA, MARQUETTE, ..
JOHN R. WEBER, MARQUETTE,.......
JOHN F. KOWALSKI, ALPENA, ....
JOSEPH P. SWALLOW, ALPENA, ............
ANTHONY A. MONTON, PENTWATER, ..
TERRENCE R. THOMAS, NEWAYGO,....
CHARLES D. CORWIN, CADILLAG,.....
JEFFREY L. MARTLEW, DEWITT,.
RANDY L. TAHVONEN, ELSIE,...
LAURA BAIRD, OKEMOS,.....cccccceevveeeennnnnn
THOMAS LEO BROWN, EAST LANSING, .....ccecevveeerreereens
WILLIAM E. COLLETTE, EAST LANSING, ....cccveeveerveenennen.
JOYCE DRAGANCHUK, LANSING,
JAMES R. GIDDINGS, WILLIAMSTON, ......ccvvveeeveeareeneveennnes
JANELLE A. LAWLESS, OKEMOS,.......covveevveeereeeveeereennnn.
PAULA J.M. MANDERFIELD, EAsT LANSING,
BEVERLEY NETTLES-NICKERSON, OKEMOS, ..............
JAMES P. ADAIR, PORT HURON, ......ccevveeiieerieenieereeereenes
PETER E. DEEGAN, Port HURON,
DANIEL J. KELLY, FORT GRATIOT, ......c0covverveerenreerennrennnns
ROY D. GOTHAM, BESSEMER, ......0ccevveeveeenreennreenrreesreeeneens
RICHARD M. PAJTAS, CHARLEVOIX,
MICHAEL J. BAUMGARTNER, PRUDENVILLE, .................

2009
2011
2007
2009
2011
2009
2011
20137
2011
20137
2011
2007
2007
2009
2009
2009
2009
2009
2011
2009
2009
2005
2007
2009
2009
2011
2009
2007
2005
2009
20117
2011
2009
2007
2009
2007
2011
2009
2009
2009
2011

7 From January 1, 2005.
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GERALD D. LOSTRACCO, OWOSSO0, ....cccvveeveeereerrreenreaanns
WILLIAM C. BUHL, Paw Paw,
PAUL E. HAMRE, LAWTON,......ccovuiiiieeerieereeeee e
ALLEN L. GARBRECHT, BATTLE CREEK, .......c.cccvvervvennnen.
JAMES C. KINGSLEY, ALBION,
STEPHEN B. MILLER, BATTLE CREEK,.......c.ccevvevuveerurenns
CONRAD J. SINDT, HOMER, ......ceverrereeeieieneeeieieeenneneeees
JOSEPH A. COSTELLO, JR., MONROE, .
MICHAEL W. LABEAU, MONROE, ........cccovverveeienreenreserenenns
WILLIAM E. LAVOY, MONROE, ....ecovevieiearieieeieniienieeeennnas
MICHAEL A. WEIPERT, MONROE, .
HARVEY A. KOSELKA, ADRIAN, ....
TIMOTHY P. PICKARD, ADRIAN,....
MICHAEL P. HIGGINS, LAPEER, ....
NICK O. HOLOWKA, ImraY CITy, ..
MARY BROUILLETTE BARGLIND, IRoN MOUNTAIN, .....
RICHARD J. CELELLO, IRON MOUNTAIN, ......ccccveverurennnne
PAUL J. CLULO, MIDLAND,......ccccvevrveenne.
THOMAS L. LUDINGTON, SANFORD,...
MICHAEL E. DODGE, EDWARDSBURG, ...
DANIEL A. BURRESS, HOWELL, ....
STANLEY J. LATREILLE, HowELL, .
DAVID READER, HowglLL,..............
JAMES P NOECKER, STURGIS, ...
ALTON T. DAVIS, GRAYLING,........
DENNIS F. MURPHY, GAYLORD, ..
STEPHEN T. DAVIS, ESCANABA, ..
HARRY A. BEACH, Orskco,...........
GEORGE R. CORSIGLIA, ALLEGAN, .....cccveeveeereeerreeneaenns
LAWRENCE C. ROOT, BIG RAPIDS, ..c.cecvevveveenirerienieseeeene
NICHOLAS J. LAMBROS, SauLT STE. MARIE,
RICHARD I. COOPER, LUDINGTON, .....cceeeviuveeeeiveeeeeneeeenns
M. RICHARD KNOBLOCK, BAD AXE, ...ccouevverieerierirennanns
SCOTT LEE PAVLICH, CHEBOYGAN,
PATRICK REED JOSLYN, CARO, ..ccveveuverierereereeseeneeneeeenes
KURT N. HANSEN, GLADWIN,....ccccertteieniieieeienieeieneeneeens
THOMAS S. EVELAND, DIMONDALE,
CALVIN E. OSTERHAVEN, GRAND LEDGE,.....cc.cervrervreen.
CHARLES W. JOHNSON, PETOSKEY,.....ccecveerrereenrerrereenees

2009
2007
2009
2011
2009
2011
2007
2009
2007
2005
20118
2009
2007
2009
2011
2011
2009
2009
2007
2011
2005
2007
20118
2007°
2011
2009
2011
2009
2011
2007
2007
2009
2009
2011
2007
2009
2007

8 From January 1, 2005.
9 To February 2, 2005.
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1. MARK S. BRAUNLICH, MONROE, ....cccceeeeveruienieeieneaeenns 2009
TERRENCE P BRONSON, MONROE, .....cccvevvieveeriereeneanne 2007
JACK VITALE, MONROE, ..c..eevtteueriieniieieeiienieeeesieesieseeeeees 2011

2A. NATALIA M. KOSELKA, ADRIAN, .. .. 2011
JAMES E. SHERIDAN, ADRIAN, ............... 2009
2B. DONALD L. SANDERSON, HILLSDALE, ... ... 2009
3A. DAVID T. COYLE, COLDWATER,....c..ccerveeerreeereeerrreereeeireennnns 2009
3B. JEFFREY C. MIDDLETON, THREE RIVERS, ........cccceruuenen. 2009
WILLIAM D. WELTY, THREE RIVERs,............ ... 2007

4. PAUL E. DEATS, EDWARDSBURG,...... ... 2009

5. GARY J. BRUCE, ST. JOSEPH, ...... 2011
ANGELA PASULA, STEVENSVILLE, ... 2009
SCOTT SCHOFIELD, NILEs,.......... 2009
LYNDA A. TOLEN, STEVENSVILLE, ... 2007
DENNIS M. WILEY, ST. JOSEPH, .............. 2011

7. ARTHUR H. CLARKE, III, SoutH HAVEN, ... 2009
ROBERT T. HENTCHEL, Paw Paw,........ ... 2011

8-1. QUINN E. BENSON, KarLamazoo,.......... ... 2009
ANNE E. BLATCHFORD, Karamazoo,..... ... 20111
PAUL J. BRIDENSTINE, KarLamazoo,...... ... 2007
ANN L. HANNON, KALAMAZOO, ............. ... 2005
CAROL A. HUSUM, KaLamAzoo, . 2011

8-2. ROBERT C. KROPE, PORTAGE,........... 2009

8-3. RICHARD A. SANTONI, Karamazoo,.... 2009
VINCENT C. WESTRA, KaLamazoo, ............ 2011

10. SAMUEL I. DURHAM, JR., BATTLE CREEK,.. 2011
JOHN R. HOLMES, BATTLE CREEK, ... 2007
FRANKLIN K. LINE, JR., MARSHALL, 2009
MARVIN RATNER, BATTLE CREEK,........ 2009
12. CHARLES J. FALAHEE, JR., JACKSON, . ... 2009
LYSLE G. HALL, JACKSON, ...covvveetreeeeeeireeereeeereeereeenveenseens 2005
JOSEPH S. FILIB, JACKSON, ....cevveriiiieieniienieeiesieesieeieiee 20111

! From January 1, 2005.
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JAMES M. JUSTIN, JACKSON, .. ... 2007

R. DARRYL MAZUR, JACKSON, ....... ... 2009
14A. RICHARD E. CONLIN, ANN ARBOR, .. ... 2009
J. CEDRIC SIMPSON, YPSILANTI, ...... ... 2007
KIRK W. TABBEY, SALINE, ....cccoiuvieeeirieeeeireeeeereeeeeneeeeenns 2011
14B. JOHN B. COLLINS, YPSILANTL, ....ccevuveeveeereeereeenrreesreeenneens 2009
15. JULIE CREAL GOODRIDGE, ANN ARBOR, ... ... 2007
ELIZABETH POLLARD HINES, ANN ARBOR, ... 2011
ANN E. MATTSON, ANN ARBOR, ....cc.ccoveeveennn. ... 2009

16. ROBERT B. BRZEZINSKI, LIVONIA, ...c..ccvevvveveeriereeneennens 2009
KATHLEEN J. MCCANN, LIVONIA, ......covveveeriereerieereennane 2007

17. KAREN KHALIL, REDFORD, ............ ... 2011
CHARLOTTE L. WIRTH, REDFORD ... 2009

18. C. CHARLES BOKOS, WESTLAND, .. ... 2009
GAIL McKNIGHT, WESTLAND,...... ... 2007

19. WILLIAM C. HULTGREN, DEARBORN, .. ... 2011
VIRGINIA A. SOBOTKA, DEARBORN, .... ... 20072
MARK W. SOMERS, DEARBORN, ............. ... 2009

20. LEO K. FORAN, DEARBORN HEIGHTS, ............ ... 2007
MARK J. PLAWECKI, DEARBORN HEIGHTS, ... ... 2009

21. RICHARD L. HAMMER, Jg., GaArpeN CiTy, . ... 2009
22. SYLVIA A. JAMES, INKSTER, ....ccovvvveeeereeeennns ... 2007
23. GENO SALOMONE, TAYLOR, ................ ... 2007
WILLIAM J. SUTHERLAND, TAYLOR,..... ... 2009

24. JOHN T. COURTRIGHT, ALLEN Park,......... ... 2009
ANTHONY S. GUERRIERO, ALLEN PARK, .. . 2005

RICHARD A. PAGE, ALLEN PARK................. 20118

25. DAVID A. BAJOREK, LINCOLN PARK, .... ... 2009
DAVID J. ZELENAK, LINCOLN PARK, ........ ... 2011
26-1. RAYMOND A. CHARRON, RIVER ROUGE, .... . 2009

926-2. MICHAEL F. CTUNGAN, ECORSE, ........... . 2009

27. RANDY L. KALMBACH, WYANDOTTE, ... . 2007
28. JAMES A. KANDREVAS, SOUTHGATE, ... ... 2009
29. LAURA REDMOND MACK, WAYNE, ...ccceoveerirrenrerienienns 2011
30. BRIGETTE R. OFFICER, HIGHLAND PARK, ......c..cccveeunennn. 2011
31. PAUL J. PARUK, HAMTRAMCK, ........ccceeuvveennns ... 2009
32A. ROGER J. LA ROSE, HArRPER WOODS, .... 2009
33. JAMES KURT KERSTEN, TRENTON, .... 2009

MICHAEL K. McNALLY, TRENTON, .....cceeevvuveeeeireeeeeneeeenns
DONALD L. SWANK, TRENTON, ....ccveeeverreererrenieereneeneeans
EDWARD A. NYKIEL, GROSSE ILE, .......
34. TINA BROOKS GREEN, NEw BosTON,

2 Retired January 10, 2005.
3 From January 1, 2005.
4 Retired November 1, 2004.
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BRIAN A. OAKLEY, ROMULUS, ..... e 2011

DAVID M. PARROTT, BELLEVILLE, .. ... 2009
. MICHAEL J. GEROU, PLYMOUTH,... ... 2011
RONALD W. LOWE, CANTON, ............ ... 2007
JOHN E. MACDONALD, NORTHVILLE, .....0ccceevveeeennrveeeennnenn. 2009
. DEBORAH ROSS ADAMS, DETROIT, .....cccveevrreerrreareeannenns 2011
LYDIA NANCE ADAMS, DETROIT, ........... ... 2011
TRUDY DunCOMBE ARCHER, DETROIT, ... 2007
MARYLIN E. ATKINS, DETROIT, .............. ... 2007
JOSEPH N. BALTIMORE, DETROIT, .....cccvevveeeveereenreeneannens 2009
NANCY McCAUGHAN BLOUNT, DETROIT, ....c..cc0eeveenenne 2009
DAVID MARTIN BRADFIELD, DETRoIT, .... ... 2009
IZETTA F. BRIGHT, DETROIT, ................... ... 2011
DONALD COLEMAN, DETRoIT,... ... 2007
NANCY A. FARMER, DETRoIT, .... ... 2007
DEBORAH GERALDINE FORD, DETROIT, . ... 20115
RUTH ANN GARRETT, DETROIT, ................ ... 2007
JIMMYLEE GRAY, DETROT, ........... ... 2009
KATHERINE HANSEN, DETROIT, ......... ... 2011
BEVERLY J. HAYES-SIPES, DETROTT,..... ... 2009
PAULA G. HUMPHRIES, DETROIT, .......... ... 2011
PATRICIA L. JEFFERSON, DETROIT, ...... ... 2009
VANESA F. JONES-BRADLEY, DETROIT, ... 2007
DEBORAH L. LANGSTON, DETROIT, ...... ... 2007
WILLIE G. LIPSCOMB, Jr., DETROIT,... ... 2009
LEONTIA J. LLOYD, DETROIT,.........cc0coveee ... 2011
MIRIAM B. MARTIN-CLARK, DETROIT, .. . 2011

DONNA R. MILHOUSE, DETROIT, ........... . 2007

B. PENNIE MILLENDER, DETROIT, . ... 2011
MARION A. MOORE, DETROIT, .......c..ccuveenen ... 2005
JEANETTE O’BANNER-OWENS, DETROIT ... 2009
MARK A. RANDON, DETROIT, .......ccovverrveannen ... 2009
KEVIN FE ROBBINS, DETRoIT,........ ... 2007
DAVID S. ROBINSON, JR., DETROIT, ......ccccvvveeevreeeeenreeenns 2007
C. LORENE ROYSTER, DETROIT,.....ccc0ccvvveereeereeerreenneeanns 2007
RUDOLPH A. SERRA, DETroIT,.. ... 2007
TED WALLACE, DETROTT,............ ... 2011
. JOHN M. CHMURA, WARREN,..... ... 2007
JENNIFER FAUNCE, WARREN, ......cccoeoveerierrerenreereeneennn 2009
DAWNN M. GRUENBURG, WARREN, .....ccceevieriiariennrenianne 2011
WALTER A. JAKUBOWSKI, JRr., WARREN, .. ... 2007
. NORENE S. REDMOND, EASTPOINTE, ......... ... 2009
. JOSEPH F. BOEDEKER, ROSEVILLE,..... ... 2009
MARCO A. SANTIA, FRASER,.......... ... 2007
CATHERINE B. STEENLAND, ROSEVILLE, .......ccccoveeneee.. 2011

5 From January 1, 2005.
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40. MARK A. FRATARCANGELI, St. CLAIR SHORES, .. ... 2007

JOSEPH CRAIGEN OSTER, St. CLAIR SHORES,.... ... 20098

41A. MICHAEL S. MACERONTI, STERLING HEIGHTS,.... ... 2009
DOUGLAS P SHEPHERD, MacomB Twp.,.......... ... 2007
STEPHEN S. SIERAWSKI, STERLING HEIGHTS, ..........c...... 2011
KIMBERLEY ANNE WIEGAND, STERLING HEIGHTS, ....... 2007

41B. WILLIAM H. CANNON, CLINTON TWP., ..c..cceoveevreeerreeereenns 20077
LINDA DAVIS, CLINTON TWp.,................ ... 2009
JOHN C. FOSTER, CLiNTON TWP. ... 2011

42-1. DENIS R. LEDUC, WASHINGTON, ....vvvveeeirreeeeereeeeeinreeeennens 2009
42-2. PAUL CASSIDY, NEW BALTIMORE, .......c.ccevverveenreenrreennaenns 2007
43. KEITH P HUNT, FERNDALE,............ ... 2007
JOSEPH LONGO, MaDpIsoN HEIGHTS,. ... 2011
ROBERT J. TURNER, FERNDALE, ............. ... 2009

44. TERRENCE H. BRENNAN, RovaL OAxk, . ... 2009
DANIEL SAWICKI, RovAL OAK, ............... ... 2007

45A. WILLIAM R. SAUER, BERKLEY, ......cccvveeeirreeeeirreeeeereeeeennns 2009
45B. MICHELLE FRIEDMAN APPEL, HuntingTON WOODS,... 2009
DAVID M. GUBOW, HUNTINGTON WOODS, .....cveevrveereeennnnn 2009

46. STEPHEN C. COOPER, SOUTHFIELD, ....... ... 2011
SHEILA R. JOHNSON, SOUTHFIELD, ..... ... 2009
SUSAN M. MOISEEYV, SOUTHFIELD, .... ... 2007

47. JAMES BRADY, FarMINGTON HILLS, .......... ... 2009
MARLA E. PARKER, FArMINGTON HILLS,...... ... 2011

48. EDWARD AVADENKA, WEST BLOOMFIELD,.......c..cccveevrennne 2005
MARC BARRON, BIRMINGHAM, 20116
DIANE D’AGOSTINI, BLOOMFIELD HILLS, ......ccoovvveeeeneeenn. 2007
KIMBERLY SMALL, WEST BLOOMFIELD, ... ... 2009

50. LEO BOWMAN, PONTIAC,....ccvveeeeuvreeennnns ... 2007
MICHAEL C. MARTINEZ, PoNTIAC, . ... 2009
PRESTON G. THOMAS, PONTIAC, ............... ... 2011
CYNTHIA THOMAS WALKER, PONTIAC, ... ... 2009

51. RICHARD D. KUHN, Jgr., WATERFORD, ......... ... 2009
PHYLLIS C. MCMILLEN, WATERFORD, ......c.vveeeeeveeeeeveeeenns 2007

52-1. MICHAEL BATCHIK, WHITE LAKE, ......ccccevveerieenrreeneens 2005
ROBERT BONDY, MILFORD,............ ... 2007
BRIAN W. MAcKENZIE, Novr, ....... ... 2009
DENNIS N. POWERS, HIGHLAND, ... 2007

52-2. DANA FORTINBERRY, CLARKSTON, ....ccveeeevuvereeevreeeennnnn. 2009
KELLEY RENAE KOSTIN, CLARKSTON,......cccveeeveeereeennenns 20116

52-3. LISA L. ASADOORIAN, RocHESTER HILLS, .......... ... 2007
NANCY TOLWIN CARNIAK, ROCHESTER HILLS,. ... 2011
JULIE A. NICHOLSON, ROCHESTER HILLS, ......... ... 2009

52-4. WILLIAM E. BOLLE, TROY,....cccccovveruvearanns ... 2009

8 From January 1, 2005.
7 Retired January 31, 2005.
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DENNIS C. DRURY, Troy, .......... ... 2007

MICHAEL A. MARTONE, Tgoy, ... ... 2011

53. FRANK R. DEL VERO, HoWELL,.... ... 20058
L. SUZANNE GEDDIS, BRIGHTON, .... ... 20110
MICHAEL K. HEGARTY, BRIGHTON,.....cccoveeeerreerreereennanns 2009

A. JOHN PIKKARAINEN, BRIGHTON, ....c..ccceevveeriereeniennenn 2007

54A. LOUISE ALDERSON, LANSING,............. ... 2011
PATRICK F. CHERRY, LANSING,... ... 2009
FRANK J. DELUCA, LANsING, ...... ... 2007
CHARLES F. FILICE, LANSING, ...ccveevteitieieeeienieeeeeveeneenns 2009

AMY R. KRAUSE, LANSING, ...cocteertieereeeieesieesieeeereeereeenns 2011

54B. RICHARD D. BALL, East LANSING, ... ... 2011
DAVID L. JORDON, EAST LANSING, «..ccovveeveeeereerrreaieeennens 2007

55. ROSEMARIE ELIZABETH AQUILINA, EAsST LANSING,.. 20119
THOMAS E. BRENNAN, JR., EAST LANSING, ....cccovuveeeenne. 2005
PAMELA J. MCCABE, MASON, ....cccovevennns ... 2009

56A. PAUL F. BERGER, CHARLOTTE, .............. ... 2009
HARVEY J. HOFFMAN, GRAND LEDGE,. ... 2011

56B. GARY R. HOLMAN, HASTINGS, ................. ... 2007
57. STEPHEN E. SHERIDAN, SAUGATUCK,.... ... 2007
GARY A. STEWART, PLAINWELL, ............ ... 2009

58. SUSAN A. JONAS, SPRING LAKE, ........... ... 2009
RICHARD J. KLOOTE, GRAND HAVEN,.. ... 2007
BRADLEY S. KNOLL, HoLLAND, ........... ... 2009
KENNETH D. POST, ZEELAND,.............. ... 2011

59. PETER P. VERSLUIS, GRAND RAPIDs,........... ... 2011
60. HAROLD F. CLOSZ, III, NorTH MUSKEGON, .... ... 2009
FREDRIC A. GRIMM, JR., NORTH MUSKEGON, . ... 2009
MICHAEL JEFFREY NOLAN, TWIN LAKE, .... ... 2007
ANDREW WIERENGO, MUSKEGON, ...... ... 2011

61. PATRICK C. BOWLER, GRAND RAPIDs, .... ... 2009
DAVID J. BUTER, GRAND RAPIDS, .....ccccvveenneee. ... 2009

J. MICHAEL CHRISTENSEN, GraND RaPIDS,.... ... 2011
JEANINE NEMESI LAVILLE, GRAND RAPIDs, .................. 2007

BEN H. LOGAN, II, GRAND RAPIDS, ....cceeevvreerreerreereeennene 2007
DONALD H. PASSENGER, GRAND RAPIDS,.. ... 2011

62A. M. SCOTT BOWEN, WYOMING, .........cvenneen... ... 2009
STEVEN M. TIMMERS, GRANDVILLE, ... 2007

62B. WILLIAM G. KELLY, KENTWOOD,.......c.ccoveeuieeeirreieereereanns 2009
63-1. STEVEN R. SERVAAS, ROCKFORD, ......ccceeveereereanreereenenne. 2009
63-2. SARA J. SMOLENSKI, EAsT GRAND RAPIDS,. ... 2009
64A. RAYMOND P. VOET, IONIA, ...coveevveireniennneee. ... 2009
64B. DONALD R. HEMINGSEN, SHERIDAN, .... ... 2009
65A. RICHARD D. WELLS, DEWITT,................ . 2009

8 Retired July 31, 2004.
9 From January 1, 2005.
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65B. JAMES B. MACKIE, ALM4,.......... ... 2009

66. WARD L. CLARKSON, CORUNNa, ... ... 2007
TERRANCE P. DIGNAN, Owosso, . ... 2009

67-1. DAVID J. GOGGINS, FLUSHING,...... ... 2009
67-2. JOHN L. CONOVER, DAVISON,.....cceeeevirrreeeirreeeerreeeeenenns 2009
RICHARD L. HUGHES, OTISVILLE, .......ccevveerieeeveeeveeeenenns 2011

67-3. LARRY STECCO, FLUSHING,............ ... 2009
67-4. MARK C. MCCABE, FENTON,.......ccecvruennene ... 2009
CHRISTOPHER ODETTE, GranD Branc, ... 2007

68. WILLIAM H. CRAWFORD, II, FLINT,......cc.ccevevreirrriennnns 2007
HERMAN MARABLE, JR., FLINT, ....ccccoevieieinieeereeienene 2007
MICHAEL D. McARA, FLINT, ............ ... 2009
NATHANIEL C. PERRY, III, FLinT, . . 2009

RAMONA M. ROBERTS, FLINT,..... . 2011

70-1. TERRY L. CLARK, SAGINAW,.... 2007
M. RANDALL JURRENS, SAGINAW, 2011
M. T. THOMPSON, JR., SAGINAW, ...... 2009
70-2. CHRISTOPHER S. BOYD, SAGINAW, . 2011
DARNELL JACKSON, SAGINAW, ........ 2009

KYLE HIGGS TARRANT, SAGINAW, o.ooooo.... 2007

71A. LAURA CHEGER BARNARD, METAMORA, .. 2009
JOHN T. CONNOLLY, LAPEER, .......cc0ervrnnenn 2007

71B. KIM DAVID GLASPIE, Cass CIty,........... 2009
72. RICHARD A. COOLEY, Jr., PorT HURON, ... 2011
DAVID C. NICHOLSON, Port HURON, ........ ... 2007
CYNTHIA SIEMEN PLATZER, LAKEPORT, . ... 2009

73A. JAMES A. MARCUS, APPLEGATE, ......cccvvveenn. ... 2009
73B. KARL E. KRAUS, BaD AXE, ......... 2009
74. CRAIG D. ALSTON, Bay Ciry, .... 2009

TIMOTHY J. KELLY, Bay Crv, ... . 2007

SCOTT J. NEWCOMBE, Bay City, 2011
75. JOHN HENRY HART, MIDLAND,..... 2009

PHILIP M. VAN DAM, MIDLAND,.... ... 200510
76. WILLIAM R. RUSH, MT. PLEASANT, ...cceovvieeeenreeeeeiveeeenns 2009
77. SUSAN H. GRANT, BIG RAPIDS,.....cceeevvieerreecrieerieereeenene 2009

78. H. KEVIN DRAKE, FREMONT, ..
79. PETER J. WADEL, BRraNCH,.....
80. GARY J. ALLEN, GLADWIN, ......
81. ALLEN C. YENIOR, STERLING,
82. RICHARD E. NOBLE, WEsT BRrANCH,
83. DANIEL L. SUTTON, PRUDENVILLE, ..
84. DAVID A. HOGG, HARRIETTA, ............
85. BRENT V. DANIELSON, MANISTEE, ......ccvveevveeevueeerveenreeenns

10 Died December 11, 2004.
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. JOHN D. FORESMAN, TRrAVERSE CITY, .... . 201711
THOMAS S. GILBERT, TraVERSE CITy, .... ... 2005
MICHAEL J. HALEY, TRrAVERSE CITY,....... ... 2009
THOMAS J. PHILLIPS, TRAVERSE CITy, ... ... 2007

. PATRICIA A. MORSE, GAYLORD, ......cc0covreriereenreareereennannes 2009

. THEODORE O. JOHNSON, ALPENA, ...c.cecvereerrrreererrenrennens 2009

. HAROLD A. JOHNSON, Jr., CHEBOYGAN, ... 2009

. RICHARD W. MAY, CHARLEVOIX, ....ccc0eervreeveerenens ... 2009

. MICHAEL W. MacDONALD, SAULT STE. MARIE,. ... 2009

. BARBARA J. BROWN, ST. IGNACE, .....ccocveierieieeriereennenne 2005
BETH GIBSON, NEWBERRY, .......cerveeeueeeireeeveesreennreesseeenseens 200911

. MARK E. LUOMA, MUNISING,......... ... 2009

. GLENN A. PEARSON, GLADSTONE, ....... ... 2009

. JEFFREY G. BARSTOW, MENOMINEE, ... ... 2009

. MICHAEL J. KUSZ, IRON MOUNTAIN, ..... ... 2009

. DENNIS H. GIRARD, MARQUETTE, .... ... 2011
ROGER W. KANGAS, ISHPEMING,........... ... 2009

. PHILLIP L. KUKKONEN, HANCOCK, ....... ... 2009

. ANDERS B. TINGSTAD, JR., BESSEMER, ......c.ccorveerreeennnnnn 2009

1 From January 1, 2005.
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RUSSELL F. ETHRIDGE, GROSSE POINTE,.........ccccveevueeenieennes
CARL F. JARBOE, GROSSE POINTE PARK, .....ccovvveerreereeereennen.
LYNNE A. PIERCE, Grosst PoiNTE WoODS,.
NORENE S. REDMOND, EASTPOINTE, .....ccceevuvreeeiveeeeeinneeeenns

MATTHEW R. RUMORA, GRrOSSE POINTE FARMS, .......cc.ccu.... 2006
MARTIN J. SMITH, EASTPOINTE, ...c.cvveeeerveeeeeireeeeeneeeeeeneeeeenns 2004
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PROBATE JUDGES

TerRM EXPIRES

County JANUARY 1 OF
Alcona ........oceuveeuneenns JAMES H. COOK.......cooeevverieeieeeeene. 2007
Alger/Schoolcraft..... WILLIAM W. CARMODY ........ccccceceeeenee. 2007
Allegan ........cceeueueee. MICHAEL L. BUCK......... 2007
Alpena..... ....DOUGLAS A. PUGH.... ... 2007
Antrim..... ...NORMAN R. HAYES........ ... 2007
Arenac..... ...JACK WILLIAM SCULLY... 2007
Baraga..... ....TIMOTHY S. BRENNAN ... 2007
Barry ....WILLIAM M. DOHERTY.... 2007*
Barry ....STEPHANIE S. FEKKES ... ... 2005
Bay .. ....KAREN TIGHE ....... ... 2007
Benzie.. ..NANCY A. KIDA.......ccovevrrere. ... 2007
Berrien ....MABEL JOHNSON MAYFIELD.. 2009
Berrien.... ....THOMAS E. NELSON......

Branch..... ....FREDERICK L. WOOD ...

Calhoun... ....PHILLIP E. HARTER......

Calhoun... ....GARY K. REED.............

Cass..cooeen. ....SUSAN L. DOBRICH........
Cheboygan ................ ROBERT JOHN BUTTS......ccccoveverinne.
Chippewa .................. LOWELL R. ULRICH .......cceovveverrennnnee.
Clare/Gladwin ....THOMAS P McLAUGHLIN
Clinton ......c..ccoeeveenee. LISA SULLIVAN........cootiieeieeeeeeeee
Crawford................... JOHN G. HUNTER.......ccooevvieieereenee.
Delta............ ....ROBERT E. GOEBEL, Jr

THOMAS D. SLAGLE

Genesee........ccocueee. DAVID J. NEWBLATT ......cccovveieriernen.
Genesee.........ccveee... ROBERT E. WEISS......ccoeeviieiieieeeieene

! From January 1, 2005.
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Gogebic.......cococuvunenn JOEL L. MASSIE......cccccoviiniiniiiiiiins 2007

Grand Traverse........ DAVID L. STOWE ..... 2007
Gratiot................ ...JACK T. ARNOLD...... ... 2007
Hillsdale...... ...MICHAEL E. NYE.............. ... 2007
Houghton.... ....CHARLES R. GOODMAN .. 2007
Huron.......... ....DAVID L. CLABUESCH ..... ... 2007
Ingham.... ....R. GEORGE ECONOMY............ ... 2007
Ingham ....RICHARD JOSEPH GARCIA.... ... 2009
Ionia..... ....NANNETTE M. BOWLER ........ ... 2005
Ionia..... ....ROBERT SYKES, Jr............ ... 20072
Tosco ....JOHN D. HAMILTON.......... ... 2007
Tron.....ccoevveviveiennnnne. C. JOSEPH SCHWEDLER . ... 2007
Isabella...................... WILLIAM T. ERVIN .......cooooviiiiiiie. 2007
Jackson ........cccoeueee. SUSAN E. VANDERCOOK....................... 2007
Kalamazoo ....PATRICIA N. CONLON
Kalamazoo DONALD R. HALSTEAD ........cccouveuennee. 2011
Kalamazoo ................ CAROLYN H. WILLIAMS.........ccoveeeveenen 20073
Kalkaska ....LYNNE MARIE BUDAY
NANARUTH H. CARPENTER................ 2011
PATRICIA D. GARDNER.........cc.ccueeueeeee. 2007
...JANET A. HAYNES
G. PATRICK HILLARY ....c.oooveeieiieiene, 2007
JAMES G. JAASKELAINEN ................... 2007
....MARK S. WICKENS
Lapeer ......cocvevvevennnnn JUSTUS C. SCOTT ..ot
Leelanau ................... JOSEPH E. DEEGAN .......ccoovviiiieine.
Lenawee ....CHARLES W. JAMESO
Livingston................. SUSAN L. RECK ......coooieiieiiieeeiene
Luce/Mackinac.......... THOMAS B. NORTH ......cccoeviieiiieiiens
Macomb ....KATHRYN A. GEORGE
Macomb PAMELA GILBERT O’SULLIVAN ......... 2007
Macomb TRACEY A. YOKICH .......ccccveevverierennn, 2005
Manistee ....JOHN R. DeVRIES
Marquette.................. MICHAEL J. ANDEREGG........................ 2007
Mason......ccceeeveenennne MARK D. RAVEN .....ccooviieiieeieeeieeeieee 2007
Mecosta/Osceola .......LaVAIL E. HULL
Menominee ............... WILLIAM A. HUPY ..o, 2007
Midland..................... DORENE S. ALLEN.....cccooviiiiiiiiieienee. 2007
Missaukee ... ....CHARLES R. PARSONS.. 2007
Monroe........ ....JOHN A. HOHMAN, Jg. .. 2007
Monroe.......ccoeeeuveenes PAMELA A. MOSKWA .......cooooieeieeeieens 2009

2 From January 1, 2005.
3 Retired January 1, 2005.



Montcalm.......cccceue. EDWARD L. SKINNER........ccccecerneenne. 2007
Montmorency..... ....MICHAEL G. MACK ....... ... 2007
Muskegon....... ...NEIL G. MULLALLY ....... .. 2011

Muskegon.... ....GREGORY C. PITTMAN .... 2007
Newaygo... ....GRAYDON W. DIMKOFF ... ... 2007
Oakland... ....BARRY M. GRANT........... ... 2009
Oakland... ....LINDA S. HALLMARK .............. ... 2007
Oakland... ....EUGENE ARTHUR MOORE.... ... 2011
Oakland... ....ELIZABETH M. PEZZETTI ...... ... 2011
Oceana .... ....WALTER A. URICK................. ... 2007
Ogemaw ...... ....EUGENE I. TURKELSON ..... ... 2007
Ontonagon .. ....JOSEPH D. ZELEZNIK ...... ... 2007
Oscoda......cccccuveneenee. KATHRYN JOAN ROOT ........coeevvennnnee. 2007
Otsego MICHAEL K. COOPER .......ccccoveveenrnnen. 2007
Ottawa ....MARK A. FEYEN
Presque Isle.............. KENNETH A. RADZIBON........cccceeevvennen 2007
Roscommon DOUGLAS C. DOSSON ......cccoevveiierenneen 2007
Saginaw.......... ....FAYE M. HARRISON
Saginaw.........ccccueeee. PATRICK J. MCGRAW..........cocvvvieriernen.

St. Clair ELWOOD L. BROWN........coocoviiereern.

St. Clair ....JOHN R. MONAGHAN

St. Joseph .....ccccueee. THOMAS E. SHUMAKER..........cccceeueneee.
Sanilac.......c..ccocueee. R. TERRY MALTBY ...cocovevveieeieereeien.
Shiawassee.. ...JAMES R. CLATTERBAUGH ...

W. WALLACE KENT, JR.....ccccccovvrrinnnnnne
FRANK D. WILLIS........cccocooiiiiiiiniiiinne
...NANCY CORNELIA FRANCIS....
JOHN N. KIRKENDALL ........ccccocevvninnne

JUNE E. BLACKWELL-HATCHER ....... 2007
....FREDDIE G. BURTON, J&. ..............
PATRICIA B. CAMPBELL
JUDY A. HARTSFIELD. .......cccceevniinnnnns
...JAMES E. LACEY.
MILTON L. MACK, JR. ..ccccoeviniiincninen 2011
CATHIE B. MAHER
...MARTIN T. MAHER

4 From July 26, 2004.
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CIRCUITS

Seat Circuit
...Harrisville ... 26
unising .11
legan . 48
Alpena. . 26
Bellaire 13

Arenac ...Standish ...

Baraga

Barr}g .

Bay.....

Benzie Beulah ...

Berrien . .St. Joseph. 2
Branch ...Coldwater .... 15

Marshall, Battle
Creek 3

....Cassopolis.
.Charlevoix

Cheboygan . .Cheboygan......... 53

Chippewa .Sault Ste. Marie. 50
lare..... Harrison ... 55

Clinton .

Crawford ....

Delta ....Escanaba ........... 47

Dickinson ... ...Iron Mountain .. 41

....Charlotte
...Petoskey

Genesee ... .
Gladwin .
Gogebic.... ....Bessemer .. . 32
Grand Traverse....Traverse City.... 13
Gratiot......c.cceeeees Ithaca.........cc...... 29
Hillsdale .. Hillsdale ... 1
Houghton .Houghto: 12
Huron... .Bad Axe. 52
.Mason, Lansing. 30
Jonia... 8
.Tawas ¥ 23
.Crystal Fa 41
.Mount Pleasant. 21
Jackson.... Jackson.. 4
Kalamazoo Kalamazoo 9
Kalkaska Kalkaska 46
ent...... .Grand Ray 17
Keweena .Eagle River.. 12

Circuit

Seat

Baldwin ...
Lapeer ...
Leland ...
Adrian ...
Howell ...
Newberry .

Lapeer ..
Leelanau .

Mackinac......... St. Ignace.............. 50
Macomb... Mount Clemens.... 16
Manistee . .Manistee
Marquette.......Marquette . 25
Mason...... Ludington ... .51
Mecosta... .Big Rapids... .. 49
Menominee .....Menominee . . 41
Midland... Midland..... . 42
Missaukee.......Lake City . . 28
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ADMINISTRATIVE ORDER
No. 2004-5
EXPEDITED SUMMARY DISPOSITION
DOCKET IN THE COURT OF APPEALS

Entered October 5, 2004, effective January 1, 2005, for a two-year
period (File Nos. 2002-34, 2002-44)—REPORTER.

1. Applicability. This administrative order applies to
appeals filed on or after January 1, 2005, arising solely
from orders granting or denying motions for summary
disposition under MCR 2.116. These appeals are to be
placed on an expedited appeal track under which they
shall generally be briefed, argued, and disposed of
within six months of filing. A motion to remove is
required to divert such appeals to the standard appeal
track.

2. Time Requirements. Appeals by right or by leave
in cases covered by this order must be taken within the
time stated in MCR 7.204 or MCR 7.205. Claims of
cross-appeal must be filed within 14 days after the claim
of appeal is filed with the Court of Appeals or served on
the cross-appellant, whichever is later, or within 14
days after the clerk certifies the order granting leave to
appeal.

3. Trial Court Orders on Motions for Summary Dis-
position. If the trial court concludes that summary
disposition is warranted under MCR 2.116(C), the court

xcl
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shall render judgment without delay in an order that
specifies the subsection of MCR 2.116(C) under which
the judgment is entered.

4. Claim of Appeal—Form of Filing. With the follow-
ing exceptions, a claim of appeal filed under this order

shall conform in all respects with the requirements of
MCR 7.204.

(A) A docketing statement will not be required as
long as the case proceeds on the summary disposition
track.

(B) When the claim of appeal is filed, it shall be
accompanied by:

(1) evidence that the transcript of the hearing(s) on
the motion for summary disposition has been ordered,
or

(2) a statement that there is no record to transcribe,
or

(3) a statement that the transcript has been waived.

Failure to file one of the above three documents with
the claim of appeal will not toll subsequent filing
deadlines for transcripts or briefs. Sustained failure to
provide the required documentation may result in dis-
missal of the appeal under MCR 7.201(B)(3), as long as
the Court of Appeals provides a minimum 7-day warn-
ing.

5. Application for Leave—Form of Filing. An appli-
cation for leave to appeal filed under this administrative
order shall conform in all pertinent respects with the
requirements of MCR 7.205.

6. Claim of Cross-Appeal. A claim of cross-appeal
filed under this administrative order shall conform in
all pertinent respects with the requirements of MCR
7.207.



ADM ORDER NoO. 2004-5 xciii

7. Removal From Summary Disposition Track. A
party may file a motion to remove the case from the
summary disposition track to the standard track.

(A) Time to File. Motions to remove by the appellant
or the cross-appellant must be filed with the claim of
appeal or claim of cross-appeal, respectively, or within 7
days after the date of certification of an order granting
application for leave to appeal. Motions to remove by
the appellee or cross-appellee must be filed no later
than the time for filing of the appellee’s brief.

(B) Form. Motions to remove shall concisely state the
basis for removal, and must be in the form prescribed
by the Court of Appeals. This form shall include a
statement advising whether the appellee is expected to
oppose the motion.

(C) Answer. An answer to a motion to remove must
be filed within 7 days after service of the motion. The
answer should state whether the appellee is expected to
file a claim of cross-appeal.

(D) Disposition. Within 14 days after the filing of the
motion to remove, the Court of Appeals shall issue an
order disposing of the motion and setting the time for
further filings in the case. The time for further filings in
the case will commence on the date of certification of
the order on the motion.

(E) Docketing Statement. If the case is removed from
the summary disposition track, a docketing statement
must be filed within 14 days after the date of certifica-
tion of the order on the motion.

(F) The Court of Appeals may remove a case from the
summary disposition track at any time, on its own
motion, if it appears to the Court that the case is not an
appropriate candidate for processing under this admin-
istrative order.
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(G) Effect of Removal. If the Court of Appeals re-
moves a case from the summary disposition track, the
parties are entitled to file briefs in accordance with the
time and page limitations set forth in MCR 7.212. The
time for filing the briefs commences from the date of
certification of the order removing the case from the
summary disposition docket.

8. Transcript—Production for Purposes of Appeal.
(A) Appellant.

(1) The appellant may waive the transcript. See
section 4(B)(3) above.

(2) If the appellant desires the transcript for the
appeal, the appellant must order the transcript before
or contemporaneously with the filing of the claim of
appeal.

(3) If the transcript is not timely filed, the appellant
must file one of the following motions with the Court of
Appeals within 7 days after the transcript is due:

(a) a motion for an order for the court reporter or
recorder to show cause, or

(b) a motion to extend time to file the transcript.

(4) The time for filing the appellant’s brief will be
tolled by the timely filing of one of the above motions.
The order disposing of such motion shall state the time
for filing the appellant’s brief.

(5) If the ordered transcript is not timely filed, and if
the appellant fails to file either of the above motions
within the time prescribed, the time for filing the brief
will commence on the date the transcript was due. In
such event, the appellant’s brief shall be filed within 56
days after the claim of appeal was filed or 28 days after
certification of the order granting leave to appeal.

(B) Appellee.
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(1) The appellee may order the transcript within 14
days after service of the claim of appeal and notice that
the appellant has waived the transcript.

(2) The appellee’s transcript order will not affect the
time for filing the appellant’s brief.

(3) If the transcript is not timely filed, the appellee
must file one of the following motions with the Court of
Appeals within 7 days after the transcript is due:

(a) a motion for an order for the court reporter or
recorder to show cause, or

(b) a motion to extend the time to file the transcript.

(4) The time for filing the appellee’s brief will be
tolled by the timely filing of one of the above motions.
The order disposing of such motion shall state the time
for filing the appellee’s brief.

(5) If the ordered transcript is not timely filed, and if
the appellee fails to file either of the above motions
within the time prescribed, the time for filing the brief
will commence on the date the transcript was due.

(C) Court Reporter. The court reporter or recorder
shall file the transcript with the trial court or tribunal
within 28 days after it is ordered by either the appellant
or the appellee. The court reporter or recorder shall
conform in all other respects with the requirements of
MCR 7.210.

(D) Transcript Fee. The court reporter or recorder
shall be entitled to the sum of $3.00 per original page
and 50 cents per page for each copy for transcripts
ordered and timely filed in appeals processed under the
expedited docket. If the court reporter or recorder does
not timely file the transcript, the rate will remain $1.75
per original page and 30 cents per page for each
transcript, as set by MCL 600.2543.

9. Briefs on Appeal.
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(A) With the following exceptions, the parties’ briefs
shall conform to the requirements of MCR 7.212.

(B) Time For Filing.

(1) The appellant’s brief shall be filed within 28 days
after the claim of appeal is filed, the order granting
leave is certified, or the timely ordered transcript is
timely filed with the trial court, whichever is later, or as
ordered by the Court. In appeals by leave, the appellant
may rely on the application for leave to appeal rather
than filing a separate brief by filing 5 copies of the
application for leave to appeal with a cover letter
indicating that the appellant is relying on the applica-
tion in lieu of filing a brief on appeal.

(2) The appellee’s brief shall be filed within 21 days
after the appellant’s brief is served on the appellee, or
as ordered by the Court.

(3) Time for filing any party’s brief may be extended
for 14 days on motion for good cause shown. If the
motion is filed by the appellant within the original
28-day brief filing period, the motion will toll the time
for any sanctions for untimely briefs. A motion may
include a statement from opposing counsel that counsel
does not oppose the 14-day extension. A motion to
extend the time for filing a brief will be submitted for
disposition forthwith; opposing counsel need not file an
answer.

(4) If the appellant’s brief is not filed within 7 days
after the date due, the Court of Appeals shall issue an
order assessing costs and warning the appellant that
the case will be dismissed if the brief is not filed within
14 days after the deadline. If the brief is not filed within
that 14-day period, the Court of Appeals shall issue an
order that dismisses the appeal and that may assess
additional costs.
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(C) Length and Form. Briefs filed under this admin-
istrative order are limited to 35 pages, double-spaced,
exclusive of tables, indexes, and appendices.

(1) At the time each brief is filed, the filing party
must provide the Court of Appeals with that party’s
trial court summary disposition motion or response,
brief, and appendices. Failure to file these documents at
the time of filing the appellant’s brief will not extend
the time to file the appellee’s brief, however.

(2) The appellant may wish to include a copy of the
transcript (if any) if it was completed after the lower
court file was transmitted to the Court of Appeals.

(D) Reply briefs may be filed within 14 days of the
filing of appellee’s brief and are limited to 5 pages,
double-spaced, exclusive of tables, indexes, and appen-
dices.

10. Record on Appeal. The Court of Appeals shall
request the record on appeal from the trial court or
tribunal clerk as soon as jurisdiction has been con-
firmed and material filing deficiencies have been cor-

rected. The trial court or tribunal clerk shall transmit
the record as directed in MCR 7.210(G).

11. Notice of Cases. Within 7 days after the filing of
the appellee’s brief, or after the expiration of the time
for filing the appellee’s brief, the clerk shall notify the
parties that the case will be submitted as a “calendar
case” on the summary disposition track.

12. Decision of the Court. The opinion or order of the
panel shall be issued no later than 35 days after
submission of the case to, or oral argument before, a
panel of judges for final disposition.

This order will remain in effect for two years from

the date of its implementation, during which time the
Court of Appeals Delay Reduction Work Group will
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monitor the expedited docket program. If, at any time
during that monitoring process, it becomes apparent to
the work group that procedural aspects of the program
need to be modified, the group is encouraged to seek
authorization from this Court to implement modifica-
tions. The work group will provide this Court with
written updates on the pilot program before the one-
year and eighteen-month anniversaries of the pro-
gram’s implementation. At the end of the two-year pilot
period, this Court will evaluate expedited processing of
summary disposition appeals to determine whether the
procedure will be discontinued, changed, or continued.

Staff Comment: This is a new procedure requested by the Court of
Appeals for the processing of appeals from orders granting or denying
summary disposition. The new procedure applies to appeals filed after
January 1, 2005. The procedure will be in effect for a two-year pilot
period with ongoing monitoring by the delay reduction work group. That
group will provide updates to the Court before the one-year and eighteen-
month anniversaries of the pilot period. The group is authorized, during
the two-year pilot period, to seek from the Court modification of the
expedited docket procedures.

The transcript rate is authorized by statute. 2004 PA 328.

The Court of Appeals offered the following explanation of the expe-
dited docket procedure:

The Court of Appeals estimates that summary disposition appeals
make up about 50% of the Court’s nonpriority civil cases. The procedure
proposed by the Court’s Case Management Work Group and announced in
this administrative order is structured to facilitate disposition of eligible
appeals within about 180 days after filing with the Court of Appeals. The
work group’s report can be accessed on the Court of Appeals website at
http://courtofappeals.mijud.net/resources/specialproj.htm.

The procedure announced here is intended to apply to appeals arising
solely from orders on motions for summary disposition. Orders that
reference other issues between the parties will not be eligible for this track.
If an eligible appeal is deemed to be inappropriate for the expedited docket,
the Court can remove it, either on its own motion or on motion of one or
both of the parties. Such motions must be in the form prescribed by the
Court of Appeals. See http://courtofappeals.mijud.net/resources/forms.
htm.
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The procedure encourages parties to evaluate whether a transcript of
hearing(s) on the motion would be helpful on appeal. If little was stated
on the record, or there is nothing to be gained from the transcript, it can
be waived. In such cases, the appellant’s brief (accompanied by the
appellant’s trial court motion, brief, and appendices) will be due within
28 days after filing the claim of appeal or entry of an order granting leave
to appeal. If the transcript is ordered, it will be due within 28 days, with
the appellant’s brief due 28 days later. The appellee’s brief (accompanied
by its trial court motion, brief, and appendices) will be due 21 days from
service of the appellant’s brief. Motions to extend the time for filing briefs
will be granted only on good cause shown and, generally, only for a
maximum of 14 days. As a general matter, good cause will be limited to
unexpected events that directly affect the ability to timely file the brief.
When the motion is premised on work load considerations, at a minimum
the motion should identify the cases and the courts in which filing
deadlines are converging and specify the least amount of time that would
be required to file the brief. Once briefing has been completed, the case
will be referred to the Court’s research attorneys for an expedited review
and it will then be submitted to a panel of judges for disposition.

The staff comment is not an authoritative construction by the Court.



ADMINISTRATIVE ORDER
No. 2004-6
MINIMUM STANDARDS FOR INDIGENT
CRIMINAL APPELLATE DEFENSE SERVICES

Entered October 5, 2004, effective January 1, 2005 (File No. 2000-32)
—REPORTER.

On order of the Court, this is to advise that the Court
has considered revised minimum standards for indigent
criminal appellate defense services proposed by the Ap-
pellate Defender Commission pursuant to 1978 PA 620,
MCL 780.711 to 780.719. The Court approves the stan-
dards with some revisions replacing those adopted in
Administrative Order No. 1981-7, effective January 1,
2005.

PREAMBLE:

The Michigan Legislature in MCL 780.712(5) re-
quires the Appellate Defender Commission to develop
minimum standards to which all criminal appellate
defense services shall conform. Pursuant to this man-
date, these standards are intended to serve as guide-
lines to help counsel achieve the goal of effective appel-
late and postjudgment representation. Criminal
appellants are not constitutionally entitled to counsel’s
adherence to these guidelines. Hence, counsel’s failure
to comply with any standard does not of itself constitute
grounds for either a claim of ineffective assistance of

Cc
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counsel or a violation of the Michigan Rules of Profes-
sional Conduct, and no failure to comply with one or
more of these standards shall, unless it is independently
a violation of a rule of professional conduct, serve as the
basis for a request for investigation with the Attorney
Grievance Commission.

STANDARD 1

Counsel shall promptly examine the trial court
record and register of actions to determine the proceed-
ings, in addition to trial, plea, and sentencing, for which
transcripts or other documentation may be useful or
necessary, and, in consultation with the defendant and,
if possible, trial counsel, determine whether any rel-
evant proceedings have been omitted from the register
of actions, following which counsel shall request prepa-
ration and filing of such additional pertinent tran-
scripts and review all transcripts and lower court
records relevant to the appeal. Although the trial court
is responsible for ordering the record pursuant to MCR
6.425(F)(2), appellate counsel is nonetheless respon-
sible for ensuring that all useful and necessary portions
of the transcript are ordered.

STANDARD 2

Before filing the initial postconviction or appellate
motion or brief and after reviewing the relevant tran-
scripts and lower court records, counsel must consult
with the defendant about the proposed issues to be
raised on appeal and advise of any foreseeable benefits
or risks in pursuing the appeal generally or any particu-
lar issue specifically. At counsel’s discretion, such con-
fidential consultation may occur during an interview
with the defendant in person or through an attorney
agent, by a comparable video alternative, or by such
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other reasonable means as counsel deems sufficient, in
light of all the circumstances.

STANDARD 3

Counsel should raise those issues, recognizable by a
practitioner familiar with criminal law and procedures
on a current basis and who engages in diligent legal
research, which offer reasonable prospects of meaningful
postconviction or appellate relief, in a form that protects
where possible the defendant’s option to pursue collat-
eral attacks in state or federal courts. If a potentially
meritorious issue involves a matter not reflected in the
trial court record, counsel should move for and conduct
such evidentiary hearings as may be required.

STANDARD 4

When a defendant insists that a particular claim or
claims be raised on appeal against the advice of counsel,
counsel shall inform the defendant of the right to
present the claim or claims in propria persona. Defen-
dant’s filing shall consist of one brief filed with or
without an appropriate accompanying motion. Counsel
shall also provide such procedural advice and clerical
assistance as may be required to conform the defen-
dant’s filing for acceptability to the court. The defen-
dant’s filing in propria persona must be received by the
Court of Appeals within 84 days after the appellant’s
brief'is filed by the attorney, but if the case is noticed for
submission within that 84-day period, the filing must be
received no later than 7 days before the date of submis-
sion, or within the 84-day period, whichever is earlier.
The 84-day deadline may be extended only by the Court
of Appeals on counsel’s motion, upon a showing of good
cause for the failure to file defendant’s pleading within
the 84-day deadline.
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STANDARD 5

An appeal may never be abandoned by counsel; an
appeal may be dismissed on the basis of the defendant’s
informed consent, or counsel may seek withdrawal pur-
suant to Anders v California, 386 US 738; 87 S Ct 1396;
18 LL Ed 2d 493 (1967), and related constitutional prin-
ciples.

STANDARD 6

Counsel should request oral argument, and preserve
the right to oral argument by timely filing the defen-
dant’s brief on appeal. Oral argument may be waived if
counsel subsequently concludes that the defendant’s
rights will be adequately protected by submission of the
appeal on the briefs alone.

STANDARD 7

Counsel must keep the defendant apprised of the
status of the appeal and promptly forward copies of
pleadings filed and opinions or orders issued by a court.

STANDARD 8

Upon final disposition of the case by the court,
counsel shall promptly and accurately inform the defen-
dant of the courses of action that may be pursued as a
result of that disposition, and the scope of any further
representation counsel may provide. If counsel’s repre-
sentation terminates, counsel shall cooperate promptly
and fully with the defendant and any successor counsel
in the transmission of records and information.

STANDARD 9

Upon acceptance of the assignment, counsel is pro-
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hibited from seeking or accepting fees from the defen-
dant or any other source beyond those authorized by
the appointing authority.

YOUNG, dJ. (dissenting). I respectfully dissent from this
Court’s adoption of Standard 4. As we held in People v
Adkins (After Remand), 452 Mich 702, 720 (1996), a
criminal defendant has a constitutional right of self-
representation or to counsel, but not both. The “right”
to which Standard 4 refers—assistance from counsel
when a defendant proceeds in propria persona—is a
hybrid right that has no basis in law.

Additionally, by adopting Standard 4, this Court
potentially places counsel who assists a defendant pro-
ceeding in propria persona in an ethical dilemma.
Standard 4 requires counsel to assist the criminal
defendant with a claim even after counsel has made a
professional judgment that the claim is unwise, im-
proper, or without merit. This obligation may conflict
with counsel’s duties under Rules 1.2(c), 3.3(a), and 8.4
of the Rules of Professional Conduct.

While I continue to believe that a criminal defendant
has no right to assistance of counsel when proceeding in
propria persona, and therefore dissent from the adop-
tion of Standard 4, I believe that the following sentence
should be added to Standard 4 to address the potential
ethical dilemma that counsel may face:

Nothing in this provision shall be construed as re-
quiring counsel to assist in an unethical act or in
behavior inconsistent with the Rules of Professional
Conduct.

CORRIGAN, C.J. I concur with Justice YOUNG.
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Staff Comment: The Appellate Defender Commission submitted pro-
posed revised standards for indigent criminal appellate defense services.
The revised standards replace those adopted in Administrative Order No.
1981-7, effective January 1, 2005.

Standard 1 corresponds to former Standard 6 regarding counsel’s
obligation to review the lower court records and promptly request and
review the transcripts. Standard 1 recognizes that pursuant to MCR
6.425(F)(2), the trial court bears the primary responsibility for ordering
the record, but also highlights counsel’s responsibility for ensuring that
the trial court orders all useful and necessary portions of the transcript.

Standard 2 corresponds to former Standards 3 and 4, which related to
counsel’s obligation to consult with the client about the appellate issues
and any foreseeable risks or benefits in pursuing the appeal. It clarifies
that counsel generally should warn defendant not only of the risks and
benefits of pursuing the appeal, but also the risks and benefits of
pursuing a particular issue. This standard does not mandate a personal
meeting with the defendant as did former Standard 3.

Standard 3 corresponds to former Standard 9, regarding counsel’s
duties to raise issues that offer reasonable prospects of meaningful
postconviction relief and to former Standard 8, regarding counsel’s
obligation to move for and conduct any necessary evidentiary hearings.

Standard 4 corresponds to former Standard 11 regarding briefs filed
by defendants in propria persona. This standard sets a deadline for the
filing of such briefs of 84 days from the date that the attorney files the
appellant’s brief. The standard continues the requirement that appellate
counsel provide the defendant with clerical assistance in filing the brief
in propria persona and allows extensions of this deadline only upon a
showing of good cause for the failure to file the defendant’s brief within
the 84-day deadline.

Standard 5 replaces former Standard 12 regarding dismissal of the
appeal. It deletes the requirement for written consent and allows counsel
to dismiss the appeal on the basis of the defendant’s “informed consent.”
It also allows counsel to seek permission to withdraw where, in counsel’s
opinion, there are no meritorious appellate issues.

Standard 6 incorporates the principles articulated in former Stan-
dards 15 and 16 relating to counsel’s obligation to timely file the
defendant’s pleadings and request and present an oral argument on the
defendant’s behalf.

Standard 7 is a more concise version of former Standard 17, but its
provisions are essentially identical. Counsel is required to keep the
defendant apprised of the appeal and send the defendant copies of
pleadings and court orders or opinions.
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Standard 8 incorporates the requirements of former Standards 18 and
19. It states that upon the court’s final disposition of the case, counsel
shall promptly and accurately inform the defendant of the courses of
action that may be pursued and the scope of any further representation
counsel may provide. If the Court of Appeals disposition terminates
counsel’s representation, counsel shall cooperate fully with the defendant
or successor counsel in the transmission of records and information.

Standard 9 corresponds to former Standard 20, prohibiting appointed
counsel from seeking or accepting fees from the defendant or any other
source beyond those authorized by the appointing authority.

The staff comment is not an authoritative construction by the Court.



ADMINISTRATIVE ORDER
No. 2004-7

ADOPTION OF CONCURRENT JURISDICTION PLANS
FOR THE THIRD CIRCUIT OF WAYNE COUNTY,
THE 19TH DISTRICT COURT, THE 29TH DISTRICT COURT,
AND THE 35TH DISTRICT COURT

Entered December 8, 2004, effective May 1, 2005 (File No. 2004-04)
—REPORTER.

Administrative Order No. 2003-1 and MCL 600.401
et seq. authorize Michigan trial courts to adopt concur-
rent jurisdiction plans within a county or judicial cir-
cuit, subject to approval of the Court.

The Court hereby approves adoption of the following
concurrent jurisdiction plans effective May 1, 2005:

Third Circuit of Wayne County and the 19th
District Court

Third Circuit of Wayne County and the 29th
District Court

Third Circuit of Wayne County and the 35th
District Court

The plans shall remain on file with the State Court
Administrator.

cvil
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Amendments of concurrent jurisdiction plans may be
implemented by local administrative order pursuant to
MCR 8.112. Plan amendments shall conform to the
requirements of Administrative Order No. 2003-1 and
MCL 600.401 et seq.

MARKMAN, J. (concurring). I wish to incorporate by

reference the views that I expressed in concurring with
Administrative Order No. 2004-2.



ADMINISTRATIVE ORDER

Entered September 14, 2004, effective immediately (File No. 2004—
12)-REPORTER.

On order of the Court, Administrative Order No.
1969-4 is reinstated and the Court’s order of June 4,
2004, rescinding Administrative Order No. 1969-4 is
vacated, effective immediately.

The Court was informed erroneously that there are no longer indi-
viduals confined in state institutions because of their status as criminal
sexual psychopaths and, therefore, Administrative Order No. 1969-4 was
obsolete and should be rescinded. The Court has since learned that, in
fact, there are two individuals still confined by the Michigan Department
of Community Health as criminal sexual psychopaths. Administrative
Order No. 1969-4 is not obsolete and the rescission order that was
entered on June 4, 2004, is vacated and Administrative Order No. 1969-4
is reinstated.

cix



AMENDMENTS OF MICHIGAN
COURT RULES OF 1985

Adopted October 5, 2004, effective January 1, 2005 (File No. 2004-
09)—REPORTER.

[The present language is repealed and
replaced by the following language unless
otherwise indicated below:]

RULE 2.603. DEFAULT AND DEFAULT JUDGMENT.
(A) Entry of Default; Notice; Effect.

(1) If a party against whom a judgment for affirma-
tive relief is sought has failed to plead or otherwise
defend as provided by these rules, and that fact is made
to appear by affidavit or otherwise, the clerk must enter
the default of that party.

(2) Notice that the default has been entered must be
sent to all parties who have appeared and to the
defaulted party. If the defaulted party has not appeared,
the notice to the defaulted party may be served by
personal service, by ordinary first-class mail at his or
her last known address or the place of service, or as
otherwise directed by the court.

(a) In the district court, the court clerk shall send the
notice.

CX
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(b) In all other courts, the notice must be sent by the
party who sought entry of the default. Proof of service
and a copy of the notice must be filed with the court.

(3) Once the default of a party has been entered, that
party may not proceed with the action until the default
has been set aside by the court in accordance with
subrule (D) or MCR 2.612.

(B) Default Judgment.
(1) Notice of Request for Default Judgment.

(a) A party requesting a default judgment must give
notice of the request to the defaulted party, if

(i) the party against whom the default judgment is
sought has appeared in the action;

(ii) the request for entry of a default judgment seeks
relief different in kind from, or greater in amount than,
that stated in the pleadings; or

(iii) the pleadings do not state a specific amount
demanded.

(b) The notice required by this subrule must be
served at least 7 days before entry of the requested
default judgment.

(¢) If the defaulted party has appeared, the notice
may be given in the manner provided by MCR 2.107. If
the defaulted party has not appeared, the notice may be
served by personal service, by ordinary first-class mail
at the defaulted party’s last known address or the place
of service, or as otherwise directed by the court.

(d) If the default is entered for failure to appear for a
scheduled trial, notice under this subrule is not re-
quired.

(2) Default Judgment Entered by Clerk. On request of
the plaintiff supported by an affidavit as to the amount
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due, the clerk may sign and enter a default judgment for
that amount and costs against the defendant, if

(a) the plaintiff’s claim against a defendant is for a
sum certain or for a sum that can by computation be
made certain;

(b) the default was entered because the defendant
failed to appear; and

(¢) the defaulted defendant is not an infant or incom-
petent person.

The clerk may not enter or record a default judgment
based on a note or other written evidence of indebted-
ness until the note or writing is filed with the clerk for
cancellation, except by special order of the court.

(3) Default Judgment Entered by Court. In all other
cases, the party entitled to a default judgment must file
a motion that asks the court to enter the default
judgment.

(a) A default judgment may not be entered against a
minor or an incompetent person unless the person is
represented in the action by a conservator, guardian ad
litem, or other representative.

(b) If, in order for the court to enter a default
judgment or to carry it into effect, it is necessary to

(i) take an account,
(i) determine the amount of damages,

(iii) establish the truth of an allegation by evidence,
or

(iv) investigate any other matter,

the court may conduct hearings or order references it
deems necessary and proper, and shall accord a right of

trial by jury to the parties to the extent required by the
constitution.
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(4) Notice of Entry of Default Judgment. The court
clerk must promptly mail notice of entry of a default
judgment to all parties. The notice to the defendant
shall be mailed to the defendant’s last known address or
the address of the place of service. The clerk must keep
a record that notice was given.

(C) Nonmilitary Affidavit. Nonmilitary affidavits re-
quired by law must be filed before judgment is entered
in actions in which the defendant has failed to appear.

(D) Setting Aside Default or Default Judgment.

(1) A motion to set aside a default or a default
judgment, except when grounded on lack of jurisdiction
over the defendant, shall be granted only if good cause
is shown and an affidavit of facts showing a meritorious
defense is filed.

(2) Except as provided in MCR 2.612, if personal
service was made on the party against whom the default
was taken, the default, and default judgment if one has
been entered, may be set aside only if the motion is filed

(a) before entry of a default judgment, or

(b) if a default judgment has been entered, within 21
days after the default judgment was entered.

(3) In addition, the court may set aside a default and
a default judgment in accordance with MCR 2.612.

(4) An order setting aside the default or default
judgment must be conditioned on the defaulted party
paying the taxable costs incurred by the other party in
reliance on the default or default judgment, except as
prescribed in MCR 2.625(D). The order may also impose
other conditions the court deems proper, including a
reasonable attorney fee.

(E) Application to Parties Other Than Plaintiff. The
provisions of this rule apply whether the party entitled
to the default judgment is a plaintiff or a party who
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pleaded a cross-claim or counterclaim. In all cases a
default judgment is subject to the limitations of MCR
2.601(B).

Staff Comment: The October 5, 2004, amendment, effective January
1, 2005, of MCR 2.603 clarified some ambiguities created by the former
rule’s inconsistent usage of “default,” “default judgment,” and some
related terms. See, e.g., ISB Sales v Dave’s Cakes, 258 Mich App 520
(2003).

The staff comment is not an authoritative construction by the Court.

Retained October 5, 2004 (File No. 2004-15)—REPORTER.

RULE 6.429. CORRECTION AND APPEAL OF SENTENCE.
[Amendment of Rule 6.429 is retained.]

WEAVER J. (dissenting). I would not continue the June
29, 2004, amendment of MCR 6.429(C). For the reasons
set forth in my dissent in People v Kimble, 470 Mich
305, 315 (2004), I would hold that MCL 769.34(10)
requires that defendants preserve alleged errors in
scoring of offense variables and, therefore, would inter-
pret both the statute, MCL 769.34(10), and the
amended court rule, MCR 6.429(C), to similarly require
that defendants preserve such errors.

YOUNG, J. I concur with Justice WEAVER.

Adopted October 5, 2004, effective immediately (File No. 2002-34,
2002-44)—REPORTER.

RULE 7.203. JURISDICTION OF THE COURT OF APPEALS.
(A)-(F) [Unchanged.]
(G) Appeals from Orders Granting or Denying Mo-

tions for Summary Disposition. Appeals arising solely
from orders granting or denying motions for summary
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disposition under MCR 2.116 are to be processed in
accordance with Administrative Order No. 2004-5.

Staff Comment: New subrule MCR 7.203(G) implements the Court of
Appeals expedited summary disposition docket. Subrule (G) alerts litigants
involved in appeals from orders disposing of summary disposition motions
that they are to follow the procedures set forth in the administrative order.

The staff comment is not an authoritative construction by the Court.

Adopted October 19, 2004, effective immediately (File No. 2004-37)—
REPORTER.

RULE 7.217. INVOLUNTARY DISMISSAL OF CASES.
(A)-(C) [Unchanged.]
(D) Reinstatement.

(1) Within 21 days after the date of the clerk’s notice
of dismissal pursuant to this rule, the appellant or
plaintiff may seek relief from dismissal by showing
mistake, inadvertence, or excusable neglect.

(2) The clerk will not accept for filing a late motion
for reinstatement.

Staff Comment: The amendment of MCR 7.217(D) prohibits the Court
of Appeals clerk from accepting untimely motions for reinstatement of an
appeal that is involuntarily dismissed for want of prosecution. The
amendment makes the rule consistent with MCR 7.215(1)(4), which
prohibits the acceptance of a late motion for reconsideration.

The staff comment is not an authoritative construction by the Court.

Adopted November 2, 2004, effective immediately (File No. 2004-43)
—REPORTER.

[The present language is repealed and
replaced by the following language unless
otherwise indicated below:]

RULE 7.204. FILING APPEAL OF RIGHT; APPEARANCE.
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(A) Time Requirements. The time limit for an
appeal of right is jurisdictional. See MCR 7.203(A).
The provisions of MCR 1.108 regarding computation of
time apply. For purposes of subrules (A)(1) and (A)(2),
“entry” means the date a judgment or order is signed,
or the date that data entry of the judgment or order is
accomplished in the issuing tribunal’s register of ac-
tions.

(1) An appeal of right in a civil action must be taken
within

(a)-(b) [Unchanged.]

(c) 14 days after entry of an order of the family
division of the circuit court terminating parental
rights under the Juvenile Code, or entry of an order
denying a motion for new trial, rehearing, reconsid-
eration, or other postjudgment relief from an order
terminating parental rights, if the motion was filed
within the initial 14-day appeal period or within
further time the trial court may have allowed during
that period; or

(d) [Unchanged.]
(2)-(3) [Unchanged.]
(B)-(H) [Unchanged.]

Staff Comment: The amendment of MCR 7.204(A)(1)(c) clarifies that
the 14-day time limit for seeking an appeal from an order terminating
parental rights or entry of an order denying postjudgment relief from an
order terminating parental rights is limited to appeals from orders
entered under the Juvenile Code. This limitation is consistent with
MCL 710.65, which provides a 21-day limit for appeals from orders
entered under the Adoption Code.

The staff comment is not an authoritative construction by the Court.
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Adopted November 2, 2004, effective immediately (File No. 2004-53)
—REPORTER.

[The present language is repealed and
replaced by the following language unless
otherwise indicated below:]

RULE 9.124. PROCEDURE FOR REINSTATEMENT.

(A) Filing of Petition. An attorney petitioning for
reinstatement shall file the original petition for rein-
statement with the Supreme Court clerk and a copy
with the board and the commission.

(B) Petitioner’s Responsibilities.

(1) Separately from the petition for reinstatement, the
petitioner must serve only upon the administrator a
personal history affidavit. The affidavit is to become part
of the administrator’s investigative file and may not be
disclosed to the public except under the provisions of
MCR 9.126. The affidavit must contain the following
information:

(a)-(1) [Unchanged.]

(2) The petitioner must, contemporaneously with the
filing of the petition for reinstatement and service on the
administrator of the personal history affidavit, remit

(a) to the administrator the fee for publication of a
reinstatement notice in the Michigan Bar Journal.

(b) to the board the basic administrative costs re-
quired under MCR 9.128(B)(1)

(i) an administrative cost of $750 where the discipline
imposed was a suspension of less than 3 years;

(ii) an administrative cost of $1,500 where the disci-
pline imposed was a suspension of 3 years or more or
disbarment.

(3) If the petition is facially sufficient and the peti-
tioner has provided proof of service of the personal
history affidavit upon the administrator and paid the
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publication fee required by subrule (B)(2), the board
shall assign the petition to a hearing panel. Otherwise,
the board may dismiss the petition without prejudice.

(4) A petitioner who files the petition before the term
of suspension ordered has fully elapsed must file an
updated petition and serve upon the administrator an
updated personal history affidavit within 14 days after
the term of suspension ordered has fully elapsed. All
petitioners remain under a continuing obligation to
provide updated information bearing upon the petition
or the personal history affidavit.

(5) The petitioner must cooperate fully in the inves-
tigation by the administrator into the petitioner’s eligi-
bility for reinstatement by promptly providing any
information requested. If requested, the petitioner
must participate in a recorded interview and answer
fully and fairly under oath all questions about eligibility
for reinstatement.

(C)-(E) [Unchanged.]

RULE 9.126. OPEN HEARINGS; CONFIDENTIAL FILES AND
RECORDS.

(A)-(B) [Unchanged.]

(C) Papers. Formal pleadings, reports, findings, rec-
ommendations, discipline, reprimands, transcripts, and
orders resulting from hearings must be open to the
public. A personal history affidavit filed pursuant to
MCR 9.124(B)(1) is a confidential document that is not
open to the public. This subrule does not apply to a
request for a disclosure authorization submitted to the
board or the Supreme Court pursuant to subrules
(D)(7) or (E)(5).

(D)-(F) [Unchanged.]

Staff Comment: The amendment of MCR 9.124(B)(1) requires a
petitioner for reinstatement to file a personal history affidavit only with
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the grievance administrator and prevent its disclosure to the public
except as provided by MCR 9.126. The amendment of MCR 9.124(B)(2)
clarifies that a petition for reinstatement must be accompanied by both a
publication fee and administrative costs imposed by MCR 9.128(B)(1).
The amendment of MCR 9.126(C) clarifies that a personal history
affidavit filed pursuant to MCR 9.124(B)(1) is a confidential document
and is not open to the public.

The staff comment is not an authoritative construction by the Court.

Adopted January 4, 2005, effective immediately (File No. 2004-22)—
REPORTER.

[The present language is repealed and
replaced by the following language unless
otherwise indicated below:]

RULE 7.201. ORGANIZATION AND OPERATION OF COURT OF
APPEALS.

(A) [Unchanged.]

(B) Court of Appeals Clerk; Place of Filing Papers;
Fees.

(1) [Unchanged.]

(2) Papers to be filed with the court or the clerk must
be filed in the clerk’s office in Lansing or with a deputy
clerk in Detroit, Troy, or Grand Rapids. Fees paid to a
deputy clerk must be forwarded to the clerk’s office in
Lansing. Claims of appeal, applications, motions, and
complaints need not be accepted for filing until all
required documents have been filed and the requisite
fees have been paid.

(3) [Unchanged.]

(C)-(H) [Unchanged.]

Staff Comment: The amendment of MCR 7.201(B)(2) replaces the
reference to Southfield with a reference to Troy. This amendment

corresponds with the Court of Appeals November 29, 2004, relocation of
its Southfield office to Troy.
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The staff comment is not an authoritative construction by the Court.

Adopted January 11, 2005, effective immediately (File No. 2003-20)
—REPORTER.

[The present language is repealed and
replaced by the following language unless
otherwise indicated below:]

RULE 9.216. APPEARANCE BEFORE COMMISSION.

When the master files the report, the commission
shall set a date for hearing objections to the report. The
respondent and the examiner must file written briefs at
least 7 days before the hearing date. The briefs must
include a discussion of possible sanctions and, except as
otherwise permitted by the Judicial Tenure Commis-
sion, are limited to 50 pages in length. Both the respon-
dent and the examiner may present oral argument at
the hearing.

Staff Comment: The amendment of MCR 9.216 imposes a 50-page
limit for briefs filed with the Judicial Tenure Commission. It reflects the
page limit that the commission currently imposes for briefs filed in
Judicial Tenure Commission proceedings.

The staff comment is not an authoritative construction by the Court.



AMENDMENT OF MICHIGAN
RULES OF EVIDENCE

Administrative file closed August 11, 2004. (File No. 2001-51)—
REPORTER.

On order of the Court, the proposed amendment of
Rule 404 of the Michigan Rules of Evidence having been
published for comment at 469 Mich 1203-1205 (2003),
and an opportunity having been provided for comment
in writing and at a public hearing, the Court declines to
modify the rule of evidence. The administrative file is
closed without further action.

Justices KELLY, TAYLOR and YOUNG concur, and Chief
Justice CORRIGAN, and Justices WEAVER and MARKMAN
dissent in statements below.

KELLY, J. (concurring). I agree with the majority of my
colleagues that the proposed amendment is attractive
because, as we know, victims of domestic violence are
frequently reluctant to testify against abusive partners.
However, I am unwilling to modify MRE 404 for only
one class of crime victims. Also, like Justice YOUNG, I am
not convinced that the principles undergirding the rule
as currently written are faulty. I too remain open to be
convinced of the wisdom of alternative approaches.

TAYLOR, J. (concurring). 1 concur with the Court’s
decision not to amend MRE 404(b) to adopt a domestic
violence exception.

cxxi
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There is currently great enthusiasm for prosecution
of “domestic violence” offenders. As is customary at a
time of such zeal, reformers want the courts to gut
traditional evidentiary protections so as to facilitate
prosecutions. While I am as horrified by the specter of
domestic abuse as any, I do not feel it, or any other
imaginable domestic peril, justifies the wholesale dump-
ing of our traditional defendant protection rules. The
rules at issue often are not popular rules, and to
champion them, especially when the blood is up to
jettison them to accomplish so much good, is to invite
misunderstanding, but this is what judges have always
been required to do. In refusing to dismantle these
canons established bit by bit over hundreds of years,
even for a worthy cause, the majority integrates itself
into that tradition.

YOUNG, dJ. (concurring). 1 join in Justice TAYLOR’s
statement and write separately to make a few addi-
tional points.

I recognize that there is a growing body of literature
suggesting that victims are frequently reluctant to
testify against abusive domestic partners. I also recog-
nize the frustration that this kind of reluctance pre-
sents to prosecutors and all who seek to protect such
victims. However, rules of evidence are stubborn things,
characteristically frustrating to those who are commit-
ted to the idea that more expeditious trial processes
would lead to convictions of those they believe to be
guilty of crimes.

Although I respect the sincere ardor of the propo-
nents urging amendment of this rule, I do not believe
that they have made a compelling case that the rule
should be modified to accommodate this narrow class of
crime victims. Surely all victims would be equally
desirous of having the propensity of the defendant to
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commit bad acts made known to the trier of fact to
lighten the burden of having to prove that the defen-
dant committed the charged offense. Further, I am
unconvinced that domestic abuse perpetrators, as a
class, have a higher recidivism rate than many other
classes of perpetrators, such as rapists or child molest-
ers. While the Congress has recently adopted crime-
specific exceptions to the general prohibition against
propensity evidence, see FRE 413 and 414, I am uncon-
vinced that the principles undergirding MRE 404 ought
to be undercut by specific classes of criminality. How-
ever, I remain open to be convinced of the wisdom of
alternative approaches as we gather broader-based em-
pirical data on criminal recidivism rates and experience
under the revised federal rules.

I have argued at length elsewhere! that the rules of
evidence are the product of centuries of refinement—
judgments about the kind of evidence that is best
designed to preserve and protect the judiciary’s ability
to provide a fair trial. While this Court should always be
willing to reexamine these rules, I believe it should
move cautiously in abandoning such bedrock principles
as those that animate MRE 404. As interpreted by this
Court, MRE 404 provides a number of reasonable
exceptions whereby evidence of prior bad acts may
properly be introduced against a criminal defendant.
Consequently, until we conclude that a defendant’s
guilt should be decided as much on past conduct as on
current charged conduct, I believe that MRE 404 serves
a vital purpose protecting the interests of all concerned
in the pursuit of justice.

CORRIGAN, C.J. (dissenting). 1 respectfully dissent
from the majority’s decision to close this administrative
file without taking further action. We opened this file to

! People v Katt, 468 Mich 272, 297-301 (2003) (YOUNG, J., dissenting).
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consider whether to allow evidence of prior acts of
domestic violence to be admitted in domestic violence
prosecutions. Our current rule, MRE 404(b), bars ad-
mission of evidence of prior bad acts to prove a defen-
dant’s character and action in conformity with that
character. I recognize that this rule has ancient origins,
but a trend has begun to emerge in some states treating
evidence of prior acts of domestic violence as an excep-
tion to the general ban on propensity evidence. Domes-
tic violence cases present unique challenges and ob-
stacles to successful prosecutions. Therefore, before
closing this administrative file, we should carefully
consider the ramifications of failing to amend MRE 404
and draw guidance from the experiences of other states.

Domestic violence is a growing problem both in
Michigan and nationwide. In Michigan, the growing
scourge of domestic violence is reflected in part by the
number of petitions for personal protection orders that
were filed last year. Statewide there were 47,858
filings for PPOs in 2003. In Wayne County alone there
were 14,285 filings, representing sixteen percent of the
total filings and twenty-eight percent of the combined
civil, domestic, and miscellaneous family filings in that
circuit. Also, Wayne County judges last year heard
more than 18,000 motions on personal protection
cases.

The unique nature of domestic violence, and its
troubling emergence as a growing problem, is summa-
rized in a recent law review article, Kovach, Prosecuto-
rial use of other acts of domestic violence for propensity
purposes: A brief look at its past, present and future,
2003 U Il L R 1115, 1116-1117:

Domestic violence is a criminal justice and public policy
epidemic of enormous proportions. There has only recently
been reliable data on the prevalence of domestic violence in
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the United States. One out of every five U.S. women has
been physically assaulted by an intimate partner. One
survey analyzing data gathered from 1993 through 1998
found that women experienced about 900,000 violent
offenses at the hands of an intimate in 1998, down from a
staggering 1.1 million in 1993. During the same time
period, only about half the domestic violence against
women was reported to the police. Even when domestic
violence cases enter the criminal justice system, prosecu-
tion of domestic violence is difficult because, among other
reasons, there is typically a lack of documented physical
evidence or witnesses; the victim is often noncooperative;
and there is jury bias against victims of domestic violence.
As a result, many prosecutors’ offices have changed their
strategy, so that a domestic violence case is not centered
on the victim’s testimony but rather consists of other
evidence. One form of this “other evidence” can be the
defendant’s other domestic violence acts, which, if admit-
ted, often have a dispositive effect on the outcome of the
case. For instance, evidence of the defendant’s other acts
of domestic violence could serve to corroborate the vic-
tim’s testimony, the physical evidence, or another wit-
ness’s testimony. [Citations omitted.]

The cyclical nature of this crime is important to
note. Domestic violence defendants have a high rate of
recidivism and, over time, domestic violence often
becomes more frequent and severe. Id., p 1131. Forty-
seven percent of those who beat their spouses do so at
least three times a year. Thirty-two percent of victims
are victimized again within six months of the initial
episode. Also, domestic violence often goes unreported
and may lead to more serious crimes, including mur-
der. See the attached February 5, 2004, letter from the
Honorable Amy Krause, Chair of the Michigan Domes-
tic Violence Prevention and Treatment Board, and
citations therein.

Moreover, the difficulty in proving domestic violence
makes the problem that much worse:
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Domestic violence cases contain unique factors that
frequently hinder successful prosecutions. Often, the vic-
tim does not want the case to proceed, or the victim may
refuse to testify for the prosecution, or may even testify on
behalf of the defendant. The victim’s reluctance may be
due to a number of factors such as intimidation by the
defendant, including threats of retaliation, susceptibility to
the batterer’s promises to cease abuse, cultural or family
pressures, or uncertainty whether she will be believed or
that her batterer will be held accountable. Domestic vio-
lence often occurs behind closed doors or away from
witnesses who could testify on the prosecution’s behalf.
Victims of domestic violence may suffer from Battered
Women’s Syndrome or from Post Traumatic Stress Disor-
der as a result of the frequent abuse, which often causes
victims to be unable to remember violent events. Finally,
juror and judicial bias against domestic violence victims
often hinders prosecution. [Kovach, supra, p 1126 (cita-
tions omitted).]

To overcome these unique hurdles, two states—
California and Alaska—have authorized admission of
evidence of prior acts of domestic violence for propen-
sity purposes. Other states, such as Kansas, Minnesota,
and Colorado, have expanded the availability of non-
propensity theories for admitting evidence of prior acts
of domestic violence. The experiences in these states
offer guidance on whether and how we should amend
our own rules.

Since 1997, California Evidence Code (CEC) § 1109
has provided for admission of evidence of other acts of
domestic violence for propensity purposes where the
defendant is charged with domestic violence. The trial
court has discretion, however, to exclude such evidence
if its probative value is substantially outweighed by
undue prejudice. CEC § 352. See Kovach, supra, pp
1132-1134.



MICHIGAN RULES OF EVIDENCE cxxvii

The Alaska legislature took a similar step in
1997. Alaska Rule of Evidence 404(b)(4) provides that
in “a prosecution for a crime involving domestic violen-
ce ... evidence of other crimes involving domestic vio-
lence by the defendant against the same or another
person . . . is admissible.” “The public policy consider-
ations behind this evidence rule include the lack of
witnesses in domestic violence cases and thus the need
for corroboration, frequent victim reluctance to testify
due to fear of the defendant, and the cyclical nature of
domestic violence: the ongoing pattern of abuse esca-
lates in frequency and severity over time.” Kovach,
supra, p 1141.

Like California, Alaska provides procedural safe-
guards in the use of propensity evidence. In addition to
the required balancing of probative value and prejudice,
the other acts evidence must be less than ten years old,
it must be similar to the charged offense, and it must
have been committed upon persons similar to the victim
in the charged case. ARE 404(b)(2); Kovach, supra, p
1141.

Both the California and Alaska rules have withstood
constitutional challenge. California courts have rejected
both due process and equal protection challenges to
CEC § 1109. See People v Hoover, 77 Cal App 4th 1020
(2000); People v Jennings, 81 Cal App 4th 1301 (2000);
Kovach, supra, pp 1134-1136. Alaska courts have simi-
larly held that ARE 404(b)(4) does not violate the due
process or equal protection clauses. See Fuzzard v
Alaska, 13 P3d 1163, 1167 (Alas App, 2000). In rejecting
a due process challenge to the Alaska rule, a central
consideration was that the trial court retains discretion
to exclude evidence that is more prejudicial than pro-
bative. Id.; Allen v Alaska, 945 P2d 1233 (Alas App,
1997) (involving a due process challenge to a different
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provision); Kovach, supra, p 1142. Also, the Alaska
Court of Appeals in Fuzzard rejected an equal protec-
tion challenge to the use of propensity evidence “in light
of the state’s interest in addressing proof problems
posed by domestic violence.” Kovach, supra, p 1142.

Finally, Colorado, Minnesota, and Kansas have ex-
panded the nonpropensity theories under which evi-
dence of other acts of domestic violence may be admit-
ted. Kovach, supra, pp 1143-1148. Minnesota’s statute
has been interpreted to allow evidence of the history of
the relationship between the victim and the defendant
to explain the context in which the charged assault
occurred. Id. at 1147.

I believe that our Court should more fully consider
the experiences in these other states before closing our
administrative file on this subject. This Court has
already published for comment two proposed amend-
ments to MRE 404 that would allow evidence of other
acts of domestic violence for propensity purposes. Our
first proposal synthesized the Alaska, California, and
Minnesota rules, and would have provided:

In the prosecution of an offense involving domestic
violence or interference with a report of an offense involving
domestic violence, evidence of other acts involving domestic
violence by the defendant against the same or another
person or interference with a report of an offense involving
domestic violence is admissible, unless found inadmissible
under MRE 403. For purposes of this subrule, “domestic
violence” has the meaning given in MCL 400.1501, and an
“offense involving domestic violence” includes, but is not
limited to, those crimes proscribed by MCL 750.81(2) and
MCL 750.81a(2). [469 Mich 1204-1205.]

The second proposal that we published would have
provided: “In the prosecution of an offense involving
domestic violence, evidence of other acts of domestic
violence is admissible and may be considered for its
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bearing on any matter to which it is relevant.” 469 Mich
1205. This language was based on Rules 413 and 414 of
the Federal Rules of Evidence, which allow propensity
evidence to be admitted in federal sexual assault cases.

The majority has now decided to close this file,
apparently concluding that it does not favor either of
the two published proposals. I would suggest, however,
that in light of the growing problem of domestic
violence both in Michigan and nationwide, we should
at the very least consider other possible alternatives
before closing this file. For example, we could consider
adding more procedural safeguards to the proposed
rules similar to the safeguards that exist in other
states. Specifically, we could (1) require notice of the
proposed admission of other acts evidence, (2) require
a degree of similarity between the other acts and the
charged offense, or (3) require that the prior act have
occurred no more than ten years before the charged
offense. These safeguards, along with the requirement
in our first proposal that the court balance the proba-
tive value and prejudice, would conform our rule to
those that have withstood constitutional challenge in
other states.

In the alternative, if these safeguards would not
alleviate the majority’s concerns regarding the use of
propensity evidence, we could consider the less drastic
alternative of simply expanding the nonpropensity
theories under which evidence of prior acts of domestic
violence may be admitted. The approaches followed in
Minnesota, Colorado, and Kansas are worthy of our
consideration. For example, as the Minnesota experi-
ence suggests, a reasonable theory of relevance may
exist that does not constitute a propensity theory, but
which at the same time does not fit neatly within the
framework of our existing rule. A juror might not
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understand how a discrete act of domestic violence
occurred without knowing the history of the relation-
ship between the victim and the defendant. Thus,
evidence of prior acts of domestic violence may be
probative on nonpropensity grounds if it provides a
contextual explanation for how or why an individual act
of abuse occurred.

For these reasons, I would not close this administra-
tive file, but would publish additional proposals and
invite comments from the public, both in writing and at
a public hearing. The unique and troubling difficulties in
proving domestic violence cases warrant our careful
consideration.

WEAVER, J. (dissenting). 1 respectfully dissent from
the order closing the administrative file and declining
to modify MRE 404 to allow evidence of prior acts of
domestic violence in domestic-violence cases. Various
proposals concerning this issue have been before the
Court for over a year, since June 2003. For the many
and persuasive reasons that Chief Justice CORRIGAN
states in her dissent for not closing the file, I would
adopt proposal A, as published for public comment on
July 16, 2003.

Proposal A, which is a synthesis of provisions from
other states, including Rule 404(b)(4) of the Alaska
Rules of Evidence, Section 404(b) of the Minnesota
Rules of Evidence, and Section 1109 of the California
Evidence Code, would modify MRE 404(b) as follows:

[The present language is repealed
and replaced by the following language
unless otherwise indicated below: |

RULE 404. CHARACTER EVIDENCE NOT ADMISSIBLE TO
PRrROVE CONDUCT; EXCEPTIONS; OTHER CRIMES.

(a) [Unchanged.]
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(b) Other crimes, wrongs, or acts.
(1) [Unchanged.]

(2) In the prosecution of an offense involving domes-
tic violence or interference with a report of an offense
involving domestic violence, evidence of other acts
involving domestic violence by the defendant against
the same or another person or interference with a
report of an offense involving domestic violence is
admissible, unless found inadmissible under MRE
403. For purposes of this subrule, “domestic violence”
has the meaning given in MCL 400.1501, and an
“offense involving domestic violence” includes, but is
not limited to, those crimes proscribed by MCL
750.81(2) and 750.81a(2).

(3) [Renumbered but otherwise unchanged.]

MARKMAN, J. (dissenting). I concur with the dissent-
ing statement of Chief Justice CORRIGAN. I too would not
yet close this administrative file and would continue our
consideration of this matter. The proposed amendments
to MRE 404(b), or some variation, in my judgment,
have the potential to strengthen the truth-seeking
function of the criminal justice process with regard to
domestic violence prosecutions without undermining
constitutional protections for defendants. In these re-
gards, I offer the following thoughts:

(1) Domestic violence cases are different in terms of
their ongoing character, the position of control of abus-
ers over their victims and the reluctance of victims to
testify, the potential for the intimidation of victims by
their abusers and the incidence of recantations by
victims, the lack of neutral witnesses, the ambiguities of
what differentiate consensual and nonconsensual rela-
tionships between the victim and the abuser, and the
demonstrated propensity toward recidivism on the part
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of abusers.! As a result, the public interest in admitting
all relevant evidence that will assist the fact-finder in
ascertaining the truth of criminal charges becomes
correspondingly greater.2

(2) Similar rules have proved workable and effective in
a growing number of states, while analogous rules in
criminal prosecutions for sexual assault have proved
workable and effective both in other states and in the
federal justice system.?

(3) Nothing in the proposed amendment would un-

! Concerning Justice YOUNG’s view that there is no evidence of greater

levels of recidivism among domestic violence offenders than any other
criminal offenders, see, for example, Hotatling and Buzawa (2003) “Fore-
going Criminal Justice Assistance: The Non-Reporting of New Incidents of
Abuse in a Court Sample of Domestic Violence Victims.” Final Report to
the National Institute of Justice, Washington DC: National Institute of
Justice (half of all domestic violence victims were revictimized within a
year); Sandra Adams (1999), “Serial Batterers.” Probation Research
Bulletin. Boston, MA: Massachusetts Office of the Commissioner of
Probation (91% of domestic violence offenders who were under restraining
orders in Massachusetts had victimized different victims); New York State
Unified Court System, October 24, 2001 (“recidivism rate for domestic
violence crimes two and a half times that of crimes between strangers”).

2 The general rule in criminal cases is well settled, that the

commission of other, though similar offenses, by the defendant,
can not be proved for the purpose of showing that he was more
likely to have committed the offense for which he is on trial . . . .
But the courts in several of the states have shown a disposition to
relax the rule in cases where the offense consists of illicit inter-
course between the sexes . . . .

We think there is much good sense in these decisions, and that
a crime consisting of illicit sexual intercourse, like the present
[incest case], involves different principles in this respect, and should
be governed by different rules from those which apply to offenses
generally, or perhaps to any other class of offenses. [People v
Jenness, 5 Mich 305, 320-321 (1858) (CHRISTIANCY, d., for the Court).]
3 The courts in these states have consistently held such rules to be
constitutional. See, e.g., People v Jennings, 81 Cal App 4th 1301,
1309-1313 (2000), and the cases cited therein.



MIicHIGAN RULES OF EVIDENCE cxxxiii

dermine current protections in Michigan rules afforded
defendants in domestic violence cases concerning hear-
say evidence, irrelevant evidence, and prejudicial evi-
dence. Further, defendants would have the same right
to respond to evidence of past misconduct, including the
assistance of counsel, cross-examination, and the oppor-
tunity for rebuttal. They would, of course, have to be
convicted of the charged offense by a unanimous jury on
the basis of guilt beyond a reasonable doubt.*

(4) Additionally, like Chief Justice CORRIGAN, I would
also favor the additional protections of pretrial notice of
propensity evidence, limitations on the age of such
evidence, and threshold requirements of similarity in
nature between the past and the present conduct, and
between the victims of the past and the present conduct.
In addition, I would favor limitations on the use of
evidence drawn from personal protection orders granted
absent a hearing.

(5) The proposed amendment addresses the problem
of domestic violence more honestly than the present
system in which exceptions to the rule against charac-
ter evidence are often stretched excessively in order to
permit the introduction of clearly relevant evidence of
past misconduct.? Such stretching of the rules comes
eventually to affect not only the law pertaining to

* Contrary to the assertion of Justice YOUNG, the purpose of the
proposed amendment is not to create “more expeditious trial pro-
cesses . . . .” Rather, by allowing the fact-finder to consider more,
rather than less, relevant evidence, it is to create a more “thorough” and
a more “accurate” trial process.

5 Cf. IA Wigmore, Evidence, § 62.2, pp 1334-1336:

[TThere is a strong tendency in prosecutions for sex offenses to
admit evidence of the accused’s sexual proclivities. Do such deci-
sions show that the general rule against the use of propensity
evidence against an accused is not honored in sex offense prosecu-
tions? We think so.
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domestic violence prosecutions, but the law pertaining
to all criminal prosecutions, and inevitably results in a
wider range of variation in the manner in which differ-
ent defendants are treated in the courtroom.

(6) A reasonable juror, I believe, would have an inter-
est in knowing the full relevant history of misconduct by
a defendant in a domestic violence case, not because such
history would be dispositive of the charged case, but
because such history might be helpful in placing the
charged case within an appropriate context. The current
irrebuttable presumption against this juror having ac-
cess to such evidence is inconsistent with the premise of
the jury system, in which the ordinary citizen brings his
common sense and judgment to bear on the credibility of
witnesses and the disputed facts of a criminal case.®

. . . [J]urisdictions that do not expressly recognize a lustful
disposition exception may effectively recognize such an exception
by expansively interpreting in prosecutions for sex offenses vari-
ous well-established exceptions to the character evidence rule.

=Y

[Wlhere a witness has testified to a fact or transaction which,
standing alone and entirely unconnected with anything which led
to or brought it about, would appear in any degree unnatural or
improbable in itself, without reference to the facts preceding and
inducing the principal transaction, and which, if proved, would
render it more natural or probable; such previous facts are not
only admissible and relevant, but they constitute a necessary part
of such principal transaction—a link in the chain of testimony,
without which it would be impossible for the jury properly to
appreciate the testimony in reference to such principal transac-
tion. And such previous facts should therefore be elicited by the
examination of the party producing the witness. Any other rule, in
such a case, would be grossly unfair towards the witness; render a
trial a process for suppressing, rather than eliciting, the truth, and
defeat the very objects for which courts of justice are instituted.
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(7) A reasonable juror might also understandably
desire access to evidence relevant to a criminal defen-
dant’s “dispositions and inclinations, about the pres-
ence or absence of effective inhibitions against engaging
in serious violence or other criminality, about his will-
ingness to hazard the practical risks of criminal con-
duct, and about the probability or improbability that he
has been falsely or mistakenly implicated.”” Such a
juror would also recognize—and be so instructed by the
trial court—that the defendant must ultimately be
proved guilty beyond a reasonable doubt of the charged
offense.

(8) The starting principle of our criminal justice
system should be that, consistent with the constitution
and due process of law, a complete picture of the
available evidence will be presented to the jury? Be-

To permit the evidence, therefore, of an isolated transaction,
which could only be made to appear probable by exhibiting the
antecedent facts which induced it, and yet to exclude from the
investigation all such antecedent facts, would be to set at defiance
the order of nature, and the laws of truth which God has stamped
upon the human mind. [Jenness, n 2 supra, pp 323-324.]

" Karp, Evidence of propensity and probability in sex offense cases and
other cases, 70 Chi-Kent L Rev 15, 26-27 (1994).

Without this evidence [of past misconduct in a criminal incest
case,] the jury could not properly appreciate [the witness’s]
evidence in relation to the particular transaction in question, nor
render a verdict not based upon a partial, and, to some extent, a
false, estimate of the evidence. We think, therefore, this evidence
was properly admitted. It tended to explain what might otherwise
have appeared improbable or unnatural . . . .

We do not think the evidence in reference to such previous acts
can be said to operate unfairly upon the defendant in such case; as
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cause the proposed reform has operated well elsewhere,
and because the majority has not demonstrated why a
juror should be deprived of evidence that might assist
him in rendering a better-informed decision concerning
the truth of a serious criminal charge, I would not yet
close this file and would continue our consideration of
this matter.?

he is not exposed to the risk of a conviction upon them, and every
such previous fact stated by the witness, opens a wider field, and
gives more ample facilities for contradiction if the testimony be
false. If the evidence were confined to a single transaction, a
designing witness might more easily contrive a fictitious case,
which should appear consistent with surrounding circumstances,
and which, therefore, might be difficult of contradiction. But by
admitting evidence of such previous transactions, the difficulties
in the way of such fabrication are increased, as every additional
transaction testified to multiplies the chances of detection and
contradiction if the transactions be not real. [Jenness, n 2 supra,
pp 325-326.]

9 The allegedly momentary “zeal,” by which Justice TAYLOR explains
the position of the dissenters in favor of supplying the jury with some
context for assessing a type of criminal conduct particularly in need of
context, was apparently too much even for Justice CHRISTIANCY and this
Court to withstand in 1858. See ns 2, 6, and 8.

Further, in setting forth the historical pedigree of their positions, both
Justice TAYLOR (“hundreds of years”) and Justice YOUNG (“centuries”)
considerably overstate matters. For a more balanced statement of what
prevailed throughout much of the nineteenth century in the United
States, see, generally, Karp, n 7 supra, pp 26-35; Jenness, n 2 supra.
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OFFICE OF

Michigan Supreme Court THE CHIEF JUSTICE

Michigan Hall of Justice
925 W. Ottawa
Lansing, Ml 48909

Re: Proposed Amendment of MRE 404(b), File No. 2001-51
Honorable Justices of the Michigan Supreme Court:

Thank you for the invitation during the hearing on January 29, 2004 to
submit additional information supporting adoption of a domestic violence
exception to MRE 404(b).

Enclosed is an additional copy of the arlicle | provided to the Court
during the January 29 hearing: Andrea M. Kovach, “Prosecutorial Use of
Other Acts of Domestic Violence for Propensity Purposes: A Brief Look at its
Past, Present and Fulure,” 4 University of lllinois Lew Review, 1115 (2003).
The article presents well-researched arguments for adoption of a nie
admitting other acts cof domestic violence for propensity purposes in
domestic violence criminal prosecutions. It addresses the public policy
considerations supporting adeption of such a rule. The article identifies
unique aspects of domestic violence crimes, prosecutions, perpetrators and
victims that distinguish them from their non-domestic violence counterparts,
and that warrant admissibility of propensity evidence. The article examines
the federal rules for admissibility of propensity evidence in federal
prosecutions for sexual assault and child molestation, FRE 413 and FRE
414, as precedent for admissibility of propensity evidence in domestic
violence prosecutions. The article also discusses the legislative history and
prosecution experiences in the two states (California and Alaska) in which
legislatures have enacted rules permitting propensity evidence in domestic
violence prosecutions. Finally, the article cites and discusses case law
upholding the federal rules and these state rules against several
constitutionai challenges. | respectiully request that the Court consider the
information and arguments presented in the aticle.
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During the Jenuary 29 hearing, the Court specifically requested information supporting the

conclusion that perpetraters of domestic violence engzge in repeated acts of viclence, and that an
act of violence in the context of domestic violence is part of a pattern of violence perpetrated by the
abuser against one or more intimate partners. The following is offered in support of those
conclusions.

“...[Sjtudies have shown that battersrs will continue the abuse unless there is some
intervention: domestic violence defendants have 2 high rate of recidivism..."...[Siudies have
also shown that, over time, domestic violence escalates in frequency and severity." Andrea M.
Kovach, "Prosecutorial Use of Other Acts of Domestic Violence for Propensity Purposes: A
Brief Look at its Past, Present and Future,” 4 University of ifinois Law Review, 1115, 1131
(2003), citing Linelt A, Letrendre, "Beating Again and Again: Why Washington Needs a New
Rule of Evidence Admitting Frior Acts of Domestic Violence,” 75 Wash. L. Rev. 973, 991, 998
(2000); Lisa Marie De Sanctis, “Bridging the Gap Between the Rules of Evidence and Justice
for Victims of Domestic Violence,” 8 Yale J. Law & Feminism 359, 388 (1596); U.S. Dept of
Justice, Special Report, Intimate Partner Violence (2000) at 6; Cheryl Hanna, *No Right to
Choose: Mandated Victim Participation in Domestic Violence Prosecutions,” 109 Harvard L.
Rev. 1849, 1888 (1996).

The American Bar Association Commission on Bomestic Violence reports that battering
tends to be a pattem of viclence rather than a one-time occurrence, citing the fallowing

statistics:
- During the six months following an episode of domestic violence, 32% of

victims  of domestic viclence are viclimized again. (Bureau of Justice
Statistics:-Preventing Domestic Violence Against Women, 1986).

- 47% of those who beat their spouses do so at feast 3 times per year. (AMA

Diagnostic & Treatment Guidefines on Domestic Violence, SEC: 94-
677:3M:9/94 (1994)).

See hitp:/iwww abanet,org/domviol/stats.htmi.

"The Chicago Women's Health Risk Study (in which researchers screened more than 2,500
Chicago women during 1595-1696 and examined the Chicago Homicide Dataset, medical
examiner’s office and court records, newspapers, and other sources) identified several factors
that signal potential danger of death or life-threatening injury.

- In the great majority of female homicides, the woman had experienced violence at the
hands of her partner in the past year. Alsc, most of the abused women had experienced
other incidents in the past. But three particular aspects of past violence are the highest risk
factors for future violence: (1) the type of past violence; (2) the number of days since the
last incident; and (3) the frequency, or increasing frequency, of violence in the past.

Frequency of violence was alsc an important risk factor. The violence against them was
pecoming increasingly frequent for almost three-fourths of women who murdered their
abusive pariners and for over two-fifths of the murdered wornen.

No matter how severe the most recent incident of abuse, if it happened recently the woman
faces a higher risk. The nurber of days since the last act of viclence was an important risk
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zcior. Helf the wemen killec, ard thres-fourths of the womer wio killed, had experiencec
viclence within 30 days of the homicide, some within 1 or 2 days.

Almost half of the abused women in the study had experienced at least one "severe or life
threatening” incident in the past year (permanent injury, being severely "beaten up,” being
choked o bumned, internal injury, head injury, broken bones, or a threat or attack with a
weapon). These women were more likely to have sought heip.

Any past attempt to sirangle or choke her is a risk factor for severe or fatal violence. In a
fourth of the homicides of a woman by a man, he strangled or smothered her to death.
Violent incidents involving choking were more likely to prove fatal,

See Block, How Can Practitioners Help an Abused Woman Lower Her Risk of Death?
in National Institutes of Justice Joumal (No. 250, Nov. 2003) at pp 56. (On-ine at
hitp:/www.ncirs org/pdffiles 1/r000250.pdf or http:/Awww,oip.usdoj.govini.)

+ “Our own research and that of others indicates that numerous violent incidents occur prior to
the first report to any formal agency and only a few incidents are ever reported.” R, Emerson
Dobash, et al, Changing Violent Men, {2000), at 11, citing: L. H. Bowker, Beating Wife Beating
(1583); R.E. Dobash & R.P. Dobash, Violence Against Wives (1979), at 161-122; S. Grace,
Policing Domestic Violence in the 1390s (Home Qffice Research Study, No. 139, Her Majesty's
Stationery Office, Londen, 1979); A. Mullender Rethinking Domestic Violence (1996); A.
Worrall & K. Pease, "Personal Crime Against Women: Evidence from the 1982 British Crime
Survey,” Howard Journal, 25(2), (1986) at 118-124,

« “Informal studies indicate as many as 25 percent of men in treatment for their viclence will re-
offend during the course of that treatment” Daniel J. Sonkin, Ed., Domestic Violence on Trial:
Psychelogical and Legal Dimensions of Family Violence (1987), at 223, citing M. Halpern, The
Male Batterer: The BWA Program, paper presented at the 91% Annual Convention of the
American Psychological Asscciation, Anaheim, CA (August, 1983).

« "..Most men who abuse their current pariners previously abused their former pariners, 93
percent of men in treatment for battering and who have had prior relationships are known to
have abused their former partners. Most will go on to beat any successive panners, Over half
of the men ‘successfully’ treated for battering are known to continue their physical viclence
against any new pariners, and virlually all 'successfully’ treated abusers continue using
psychological violence.” Joan Zorze, "Protecting the Children in Custody Disputes When One
Parent Abuses the Other” Cleaninghouse Review, Vol. 29, No, 12 {April, 1996), 2t 1114, citing
Daniel J. Sonkin et al, The Male Batterer: A Treatment Approach (1985) at 35.

« "Abuser’s taclics have been compared to the brainwashing tactics used against prisoners of
war, which include isolation, threats, occasional indulgences, demonstrations of power,
degradation, and enforcement of trivial demands. Abusers may employ similar patterns of
physical, sexual, financial and emotional coercion to control their intimate pariners.” Mary
Lovik, Domestic Vicience: A Guide to Criminal and Civil Proceedings, 2d ed., Michigan Judicial
Institute (2001) at 12, citing: Walker, The Battered Women Syndrome (1984) at 27-28: Graham
& Rawlings, "Bonding with Abusive Dating Partners: Dynamics of Stockholm Syndrome,” in
Dating Violence: Young Women in Danger, (1991) at 121-122.
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The Michigan Domestic Violence Prevention and Treatment Board (MDVPTB) thanks the Court
for the oppertunity 10 present this additional information in support ¢of the propesed amendment to
MRE 404(b). MDVPTB strongly supports adoption of this rule which wifl provide a much-needed
tool enabliing the criminal justice system to more effectively respond to domestic viglence. Victims
of domestic violence and their children have few viable options for protection, and rely on the
criminal justice system to provide safety, stability and justice.

Respectfully submitted,

\ W/D,c.

Hon. Amy Krausg, Chair
Michigan Domestic Violence Prevention and Treatment Board

cc. Michigan Demestic Viclerice Prevention & Treatment Board
Debi Cain, Executive Director
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PEOPLE v HOLTSCHLAG
PEOPLE v COLE
PEOPLE v BRAYMAN
PEOPLE v LIMMER

Docket Nos. 123553-123556. Argued March 9, 2004 (Calendar No. 3).
Decided July 23, 2004. In lieu of granting rehearing, Holtschlag,
Cole, and Brayman are remanded to the Court of Appeals. See post,
1202.

Nicholas E. Holtschlag, Joshua M. Cole, and Daniel Brayman were
each convicted by a jury in the Wayne Circuit Court, Maggie W.
Drake, J., of involuntary manslaughter and two counts of mixing a
harmful substance in a drink, which is a felony; Erick Limmer was
convicted by a jury in the same court of various offenses, including
accessory after the fact to manslaughter and mixing a harmful
substance in a drink. The men had been together socially with
three fourteen-year-old girls and at least one of the defendants put
a schedule 1 drug known as GHB in the drinks of the girls, resulting
in the death of one. The Court of Appeals, CooPERr, PdJ., and
BaNDSTRA and TALBOT, JJ., in an unpublished opinion per curiam,
vacated the defendants’ convictions of involuntary manslaughter
and accessory after the fact to manslaughter on the basis that,
under a gross negligence theory, involuntary manslaughter could
only be established by a showing that the defendants had per-
formed a lawful act in a grossly negligent manner, which cannot be
established in this case because mixing a harmful substance in a
drink is a felony (Docket Nos. 226715, 227941, 227942, 241661).
The prosecution appealed.

In an opinion by Justice MARKMAN, joined by Chief Justice
CORRIGAN, and Justices WEAVER, TAYLOR, and YOUNG, the Supreme
Court held:

The defendants, by their purposeful, willful, reckless, and
unlawful behavior, unintentionally caused the death of another
person, thus committing involuntary manslaughter. The relevant
question in determining whether a homicide is murder or invol-
untary manslaughter is whether it occurred with malice, not
whether the death occurred during the commission of a felonious
or non-felonious act. The defendants in this case committed a
malum in se unlawful act with intent to injure or in a grossly
negligent manner that proximately caused death, making convic-
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tions of involuntary manslaughter appropriate for Holtschlag,
Cole, and Brayman, and the conviction of accessory after the fact
to involuntary manslaughter appropriate for Limmer.

1. A person can be convicted of involuntary manslaughter
when he commits an unlawful act even though that act is a felony.

2. An involuntary manslaughter conviction may be proper if
defendant caused the death of another without malice and unin-
tentionally, but in doing, with intent to injure or in a grossly
negligent manner, some unlawful act that may or may not be a
felony, or in doing, with intent to injure or in a grossly negligent
manner, some act lawful in itself, or by the negligent omission to
perform a legal duty. In this case, the underlying act was a felony,
i.e., a schedule I controlled substance being mixed into the drinks
of the girls.

3. The difference between murder and manslaughter is malice.
Precluding conviction of involuntary manslaughter for an unin-
tentional homicide resulting from the commission of a felony
would require the prosecutor to prove malice to gain a conviction
of murder or else allow the defendant to go free. The defendants
may not rely on an earlier common-law definition of the catch-all
crime of involuntary manslaughter to argue that, because the
homicide at issue occurred during the commission of a felony, they
cannot be guilty of manslaughter.

4. The decision that a homicide that occurs during the com-
mission of a felony may constitute manslaughter may be applied in
this case without violating the constitutional prohibition against
ex post facto laws. US Const, art I, § 10, cl 1. The decision does not
criminalize that which was innocent before the decision.

Justice CAVANAGH, joined by Justice KELLY, concurring in result
only, stated that a defendant can be convicted of involuntary
manslaughter when the committed act is a felony, but only when
the felony does not naturally tend to cause death or great bodily
harm.

The manslaughter statute, MCL 750.321, does not define
manslaughter, leaving that definition to the common law. Michi-
gan common law has defined it to mean that a person cannot be
convicted of involuntary manslaughter when he commits a felony
that naturally tends to cause death or great bodily harm, but can
be convicted of involuntary manslaughter when he commits a
felony that does not naturally tend to cause death or great bodily
harm.

The majority also erred in concluding that the placing of a
harmful substance in a drink was a malum in se unlawful act.
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There are numerous harmful substances that could be mixed into
a drink that would not naturally lead to death or great bodily
harm.

Because the underlying felony was not one that naturally tends
to cause death or great bodily harm, the defendants can be
convicted of involuntary manslaughter under the Michigan
common-law definition of manslaughter. The convictions should
be reinstated.

Reversed; circuit court convictions reinstated.

HOMICIDE — INVOLUNTARY MANSLAUGHTER — DEATH RESULTING FrROM COMMIS-
SION OF FELONY.

A person may be convicted of involuntary manslaughter when he
commits a felony with intent to injure or in a grossly negligent
manner and thereby unintentionally kills another.

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, Michael E. Duggan, Prosecuting At-
torney, Timothy A. Baughman, Chief of Research,
Training, and Appeals, and Olga Agnello, Principal
Attorney, Appeals, for the people.

David R. Cripps for Nicholas Holtschlag.
Richard B. Ginsberg for Joshua Cole.

State Appellate Defender (by Gary L. Rogers) for
Daniel Brayman.

MARKMAN, J. We granted leave to determine if a
defendant may be convicted of involuntary manslaugh-
ter for a homicide that occurred during the commission
of a felony and for which the prosecutor proceeded
under a “gross negligence” mens rea theory. We hold in
the affirmative and, accordingly, we reverse the decision
of the Court of Appeals and reinstate defendant Lim-
mer’s conviction of accessory after the fact to involun-
tary manslaughter and the remaining defendants’ in-
voluntary manslaughter convictions.
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I. FACTS

On January 16, 1999, a get-together took place at the
home of defendant Erick Limmer. Along with Limmer,
the other defendants, Joshua Cole, Daniel Brayman, and
Nicholas Holtschlag, were watching television, drinking
alcohol, and smoking marijuana with three fourteen-
year-old girls. At least one of the defendants put gamma
hydroxybutrate or gamma hydroxybutyric acid (both
known as GHB) in the girls’ drinks.! Two of the girls
became sick and, after several hours, were taken to the
hospital. One of the girls, Samantha Reid, died. The
other slipped into a coma but eventually recovered.

Defendants Brayman, Holtschlag, and Cole were
convicted of involuntary manslaughter and two counts
each of mixing a harmful substance in a drink, which is
a felony. Defendant Limmer was convicted of accessory
after the fact to manslaughter, mixing a harmful sub-
stance in a drink, delivery or manufacture of marijuana,
and possession of GHB.

Defendants appealed, the appeals were consolidated,
and the Court of Appeals stated that to support an
involuntary manslaughter conviction under a gross
negligence theory, the prosecutor had to establish that
defendants performed a lawful act in a grossly negligent
manner.? Because mixing a harmful substance in the
girls’ drinks was an unlawful act that is a felony, the
Court vacated the involuntary manslaughter convic-
tions and accessory after the fact conviction.

II. STANDARD OF REVIEW

Determining the elements of common-law involun-
tary manslaughter is a question of law. We review

! GHB is sometimes known as the “date rape drug.”

2 Unpublished opinion per curiam, issued March 27, 2003 (Docket Nos.
226715, 227941, 227942, and 241661).
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questions of law de novo. People v Riddle, 467 Mich 116,
124; 649 NW2d 30 (2002).

III. ANALYSIS

There are primarily two issues to address in this case.
The first concerns the defendants’ contention that they
cannot be convicted of involuntary manslaughter be-
cause the homicide at issue occurred during the com-
mission of a felony and involuntary manslaughter,
defendants argue, is, in part, defined by this Court as
the killing of another during the commission of an
unlawful act that is not a felony. The second issue
concerns defendants’ contention that to be convicted of
involuntary manslaughter under a gross negligence
theory, which was the theory under which the prosecu-
tor proceeded at trial, the homicide must have occurred
during the commission of a lawful act, and in this case
it occurred during the commission of an unlawful
(felonious) act.

A. IS MANSLAUGHTER PRECLUDED BECAUSE OF A “FELONY”?

Regarding the first issue, some insight into the early
common-law history of the crime of manslaughter and,
particularly, its development alongside the felony-
murder doctrine, is necessary. Under Lord Coke’s tra-
ditional “felony-murder” doctrine, a homicide that oc-
curred during the commission of an unlawful act was
“murder” punishable by death. See People v Aaron, 409
Mich 672, 692; 299 NW2d 304 (1980), in which this
Court thoroughly articulated the elusive history of the
felony-murder doctrine. The premise behind the tradi-
tional felony-murder doctrine was the idea that the
intention to perpetrate the unlawful act sufficiently
showed the existence of malice aforethought—the req-
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uisite mens rea for murder? Id. at 717. This was
considered true whatever the nature of the underlying
crime may have been. Id. at 692. Lord Coke’s tradi-
tional doctrine was heavily criticized for the harsh
results it engendered, and it was severely limited even
in early common-law history. Id. at 693-699. One of the
earliest limitations on the traditional doctrine was
limiting its application to those homicides that occurred
during the commission of a felony or during the com-
mission of an act that was intended to inflict great
bodily injury. Id. at 696-697.

Additionally, in the early days of the English common
law, the crime of “manslaughter” was developed. The
crime of manslaughter in Michigan is adopted from that
early common-law crime. See People v Datema, 448
Mich 585, 594; 533 NW2d 272 (1995): “ ‘The law of
manslaughter as it exists today has been adopted from
the old English common law.”” (Citation omitted.)
Whereas, as noted above, malice is the mens rea re-
quired for murder, manslaughter requires a less cul-
pable mens rea. “ ‘Manslaughter is the unlawful and
felonious killing of another without malice, either ex-
press or implied.” ” People v Austin, 221 Mich 635, 643;
192 NW 590 (1923) (citation omitted). Involuntary
manslaughter has, first and foremost, always been

3 “Mens rea” is a term of art referring to the “state of mind that the
prosecutor, to secure a conviction, must prove that a defendant had when
committing a crime.” Black’s Law Dictionary (7th ed). “Malice” is defined
as: “1. The intent, without justification or excuse, to commit a wrongful
act. 2. Reckless disregard of the law or of a person’s legal rights. 3. Ill will;
wickedness of heart.” Id. “Malice aforethought,” which is the type of
malice specifically related to the crime of murder, is defined as “encom-
passing any one of the following: (1) the intent to kill, (2) the intent to
inflict grievous bodily harm, (3) extremely reckless indifference to the
value of human life (the so-called ‘abandoned and malignant heart’), or
(4) the intent to commit a felony (which leads to culpability under the
felony-murder rule).” Id.
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considered the “catch-all” homicide crime. Thus, in
Datema, supra at 594-595, we explained, quoting Per-
kins & Boyce, Criminal Law (3d ed), p 105, that
“l[ilnvoluntary manslaughter is a catch-all concept in-
cluding all manslaughter not characterized as volun-
tary: ‘Every unintentional killing of a human being is
involuntary manslaughter if it is neither murder nor
voluntary manslaughter nor within the scope of some
recognized justification or excuse.” ” Thus, the catch-all
crime of involuntary manslaughter is typically charac-
terized in terms of what it is not, and ascertaining
whether a homicide is involuntary manslaughter re-
quires essentially questioning first whether it is mur-
der, voluntary manslaughter, or a justified or excused
homicide. If it is none of those, then the homicide,
generally, is involuntary manslaughter.

In attempting to describe the catch-all crime of
involuntary manslaughter in terms of what it is, as
opposed to what it is not, it made sense, starting in the
days of early common law, to refer to those homicides
that occurred during the commission of an unlawful act
that was not intended to cause great bodily injury. This
is because, as already explained, under traditional com-
mon law, a homicide that occurred during the commis-
sion of an unlawful act that was intended to cause great
bodily injury constituted murder. Thus, as early as
1886, this Court elucidated the difference between
murder and manslaughter in the following manner:

If an act is unlawful, or is such as duty does not demand,
and of a tendency directly dangerous to life, however
unintended, it will be murder. But if the act, though
dangerous, is not directly so [i.e., is not directly dangerous
to life], yet sufficiently dangerous to come under condem-
nation of the law [i.e., yet it is unlawful], and death
unintended results from it, the offense is manslaughter; or
if it is one of a nature to be lawful properly performed, and
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it is performed improperly, and death comes from it unex-
pectedly, the offense still is manslaughter. [People v Stuben-
voll, 62 Mich 329, 340; 28 NW 883 (1886) (quoting 2
Bishop, Criminal Law, § 689).]'4!

In 1923, in recognition of the felony-murder doctrine,
which was by then widely accepted, this Court pre-
sented a somewhat modified version of Stubenvoll’s
manslaughter characterization, stating that man-
slaughter is “ ‘the killing of another without malice and
unintentionally, but in doing some unlawful act not
amounting to a felony nor naturally tending to cause
death or great bodily harm, or in negligently doing some
act lawful in itself, or by the negligent omission to
perform a legal duty.” ” People v Ryczek, 224 Mich 106,
110; 194 NW 609 (1923) (citation omitted).

Until this Court issued Aaron, Ryczek’s description of
the catch-all crime of involuntary manslaughter as
consisting of those homicides occurring without malice
and unintentionally, but in doing some unlawful act not
amounting to a felony nor naturally tending to cause
death or great bodily harm, was more or less apt. This
is because, generally, a homicide that occurred with
malice or intentionally or in committing a felony or in
committing an unlawful act naturally tending to cause

4 In Stubenvoll, the distinction between murder and manslaughter was
premised on the nature of the danger posed by the unlawful act rather
than the categorization of the unlawful act as being a felony or non
felony. This is likely because it was before the “felony-murder” doctrine
had gained widespread acceptance. In any case, the Court in Stubenvoll
recognized the necessity to prove malice in order to convict of murder.
Stubenvoll, supra at 332. Thus, it is apparent that by holding that a
homicide occurring during the commission of an unlawful act that
directly tends to cause death is murder, the Court was, in effect,
acknowledging that the existence of malice is sufficiently demonstrated if
the defendant commits an unlawful act that tends to directly cause
danger to human life. As already noted, this is the same premise
underlying the “felony-murder” doctrine.
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death constituted murder. However, in Aaron, we for-
mally abolished the traditional felony-murder doctrine
in Michigan and held that a homicide that occurred
during the commission of any crime, including a felony,
constitutes murder only if the prosecutor specifically
proves the existence of malice. Aaron, supra at 727-728.
In other words, we held that the intent to commit the
underlying felony by itself no longer sufficiently shows
the existence of malice. Id.

Since this Court’s 1980 abrogation of the common-law
felony-murder rule in Aaron, it is no longer the case that
a homicide that occurs during the commission of a felony
is, generally, murder per se and, thus, it is no longer apt
to describe the catch-all crime of involuntary manslaugh-
ter as encompassing crimes that occur during the com-
mission of an unlawful act that is not a felony. However,
the premise of the Aaron decision was the rule that a
crime is only murder if the prosecutor proves malice. We
stated in Aaron, supra at 726-727, “ ‘Both murder and
manslaughter deal with the wrongful killing of another
person. ... To hold that in all cases it is murder if a
killing occurs in the commission of any felony would take
from the jury the essential question of malice.” ” (Cita-
tion omitted.) “If the jury concludes that malice existed,
they can find murder . .. .” Id. at 730 (emphasis added).
Thus, Aaron relied on the long-standing principle that
the distinguishing characteristic between murder and
manslaughter is malice. This point was made by this
Court as long ago as 1923, when we stated, “[h]omicide is
the killing of a human being by a human being. It . . . is
either murder or manslaughter . ... To constitute mur-
der, the killing must have been perpetrated with malice
aforethought, either express or implied.” Austen, supra
at 644. “ ‘Manslaughter is the unlawful and felonious
killing of another without malice, either express or
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implied.” ” Id. at 643 (citation omitted).? This point was
recently reiterated by this Court in People v Mendoza,
468 Mich 527, 536; 664 NW2d 685 (2003), in which we
stated, “the sole element distinguishing manslaughter
and murder is malice.” (Emphasis added.)

Thus, it becomes clear that any post-Aaron deficiency
in Ryczek’s description of involuntary manslaughter is
not that the description fails now to expressly reference
unlawful acts that are felonies, but rather that the
description continues to reference unlawful acts that
are not felonies. This is because the relevant question in
determining whether a homicide is murder or involun-
tary manslaughter is whether it occurred with malice,
and not whether it occurred during the commission of
an unlawful act—felony or not. For this reason, defen-
dants cannot opportunistically rely on Ryczek’s pre-
Aaron description of the catch-all crime of involuntary
manslaughter to argue that, because the homicide at
issue occurred during the commission of a felony, they
cannot be guilty of manslaughter. That a “felony” has
been committed is simply not dispositive in determining
whether either “murder” or “manslaughter” has been
committed and, thus, the “felony” language in Ryczek’s
manslaughter description is essentially irrelevant.®

5 See also People v Potter, 5 Mich 1, 6-9 (1858): “Murder is where a
person of sound memory and discretion unlawfully kills [another] with
malice prepense or aforethought, either express or implied. . . . [M]alice
aforethought is as much an essential ingredient of murder in the second
degree, as in that of the first. Without this, the killing would be only
manslaughter, if criminal at all.”

5 We note, however, that while the commission of a felony is not
dispositive in determining whether a “murder” has been committed
because, pursuant to Aaron, evidence of a felony is no longer sufficient
proof in itself of malice, the fact that the defendant committed a felony
may still be relevant, even if not dispositive, evidence that the defendant
acted with malice. See Aaron, supra at 729-730.
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Defendants argue that, if we hold that a homicide
that occurs during the commission of a felony may
constitute manslaughter, we nonetheless may not apply
the holding in this case because to do so would violate
the constitutional provision against ex post facto laws.
See US Const, art I, § 10, cl 1: “No State shall . . . pass
any ... ex post facto Law . ...” In Bouie v Columbia,
378 US 347, 353; 84 S Ct 1697; 12 L Ed 2d 894 (1964),
the United States Supreme Court explained that an ex
post facto law is one “ ‘that makes an action done before
the passing of the law, and which was innocent when
done, criminal; and punishes such action . ...’ ” (Cita-
tion omitted.) We disagree with defendants because a
homicide committed during the course of a felony could
never have been considered an “innocent” homicide
merely because it occurred during the commission of a
felony. On the contrary, espousing the defendants’ ar-
gument in this case—that a homicide that occurs dur-
ing the course of a felony cannot, as a matter of law, be
manslaughter—leads to the conclusion then that the
homicide (unless justified or excused) is instead murder.
It does not lead to a conclusion that the homicide is
innocent, i.e., a non offense. Thus, our decision in this
case does not criminalize that which was, before this
decision, “innocent.”

Moreover, Ryczek’s description of involuntary man-
slaughter was never meant to define the elements of the
crime of manslaughter. Rather, it was meant to provide
guidance to the courts in understanding the circum-
stances under which the catch-all crime of manslaugh-
ter may occur. Therefore, it has never been held by this
Court that the prosecutor must specifically prove that
the homicide occurred during the commission of an
unlawful act that was not a felony in order to prove a
manslaughter charge. On the contrary, this Court has
implicitly and expressly recognized in a number of
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cases, some decided even before Aaron, that while a
homicide occurring during the commission of a felony
could (pursuant to the felony-murder doctrine) consti-
tute murder, the homicide also could -constitute
manslaughter—this despite the “felony” language in
Ryczek’s manslaughter description that, during the
pre-Aaron days, actually had significance.

In People v Pavlic, 227 Mich 562; 199 NW 373 (1924),
this Court considered whether a defendant could be
convicted of manslaughter for a homicide that resulted
from the commission of a felony. In Pavlic, a man died
after drinking liquor sold by the defendant. At the time,
selling intoxicating liquor was a felony. Notwithstand-
ing the description of involuntary manslaughter given
by this Court in Ryczek just one year before—which
description, as noted, refers to manslaughter as “ ‘the
killing of another ... in doing some unlawful act not
amounting to a felony,” ” Ryczek, supra at 110 (citation
omitted)—Pavlic held that the homicide at issue could
“constitute manslaughter if performed under such cir-
cumstances as to supply the intent to do wrong and
inflict some bodily injury.” Pavlic, supra at 566. The
reason the Pavlic Court so held was because selling
intoxicating liquor is only a “malum prohibitum” felony
and not a “malum in se” felony.” Id. at 566-567. This
may appear to be grounds to distinguish Pavlic from
this case, but the essential point is that Pavlic recog-
nized that a homicide occurring during the commission
of a “felony” could be manslaughter.

Moreover, in so holding, the Pavlic Court noted that
the important consideration in determining whether a

7 A “malum prohibitum” act is one that “is a crime merely because it is
prohibited by statute, although the act itself is not necessarily immoral.”
Black’s Law Dictionary, supra. A “malum in se” act is a crime “that is
inherently immoral . ...” Id.
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homicide is murder or simply manslaughter in “felony”
cases is whether the felony is one that is “in itself
directly and naturally dangerous to life.” Id. at 565. The
implication is that the Pavlic Court understood that the
important question is whether the defendant acted with
malice. If the defendant committed a felony that is
directly and naturally dangerous to life, then he acted
with malice and, therefore, could be convicted of mur-
der. If not, then a manslaughter conviction might be
proper. Thus, even in 1924, one year after Ryczek and
fifty-six years before Aaron, this Court impliedly ac-
knowledged that, despite the commission of a felony
and the “felony” language in Ryczek, the distinguishing
element between murder and manslaughter is malice
and, therefore, the Kkilling of another in doing some
unlawful act that amounts to a felony may constitute
manslaughter rather than murder, depending on the
facts of the case.

In People v Treichel, 229 Mich 303; 200 NW 950
(1924), an elderly gentleman was tied to a bed during
the commission of a robbery. He was eventually found
dead, and the suspects were charged with first- and
second-degree murder and manslaughter and were con-
victed of manslaughter. The defendants appealed, argu-
ing that they should have been charged only with
first-degree murder because the death “was occasioned
by act committed in the perpetration of a burglary . . ..”
Id. at 308. The defendants contended that they should
have been either convicted of first-degree murder or
acquitted, much as the instant defendants seem to be
arguing. The Treichel Court, in affirming the defen-
dants’ manslaughter convictions, stated:

Conceding the verdict might have been for murder in
the first degree, because death was occasioned by act
committed in the perpetration of a burglary, was such a
verdict the only one permissible? We cannot so hold. We
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think the evidence left the question of degree and the
included crime of manslaughter to the jury and the court
avoided instead of committed error in so submitting it. [Id].

Thus, in Treichel, again just one year after Ryczek,
this Court affirmed a manslaughter conviction for a
homicide that occurred during the commission of a
felony despite the “felony” language in Ryczek. Presum-
ably, if the Court intended to preclude such convictions
by virtue of Ryczek’s “felony” language, it would not
have affirmed the convictions in Treichel, but, instead,
would have agreed with the defendants that they should
have been either convicted of first-degree murder or
acquitted.

In People v Andrus, 331 Mich 535; 50 NW2d 310
(1951), the defendants burglarized a store and, while
doing so, inflicted severe wounds on the owner of the
store, who eventually died. As in Treichel, the defen-
dants were charged with first- and second-degree mur-
der and manslaughter and were convicted of man-
slaughter. The defendants appealed, arguing that the
manslaughter charge and convictions constituted error.
Again, despite the “felony” language of Ryczek and the
felony-murder doctrine, this Court affirmed the man-
slaughter convictions in Andrus. In doing so, the Court
acknowledged that the pivotal issue is the existence of
malice: “[W]here there is testimony from which the jury
might find the absence of such a felonious intent as is
necessary to constitute murder [i.e., malice], an instruc-
tion that they might convict of manslaughter should be
given.” Id. at 546.

In People v Carter, 387 Mich 397; 197 NW2d 57
(1972), the defendants stole a car in order to rob a bank
and, in doing so, put the owner of the car in its trunk.
The victim died as a result, and all three defendants
were convicted of first-degree murder. In that case, the
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defendants appealed, arguing that the jury should have
been instructed on manslaughter as well as murder.
This Court, notwithstanding the “felony” language in
Ryczek, agreed, vacated the defendants’ convictions,
and remanded for a new trial.

Simply put, case law demonstrates that the “felony”
language in Ryczek’s description of manslaughter does
not have the meaning ascribed to it that defendants
would like to have. That is, this language does not
mean, as was impliedly acknowledged as long ago as
1924 and was impliedly reaffirmed as recently as 2003,
that a defendant may not be convicted of manslaughter
if the homicide occurred during the commission of a
felony. The pertinent question in distinguishing man-
slaughter from murder is, as was made absolutely clear
in Mendoza, whether the defendant acted with malice.
If not, then a manslaughter conviction may be proper
despite the fact that the death resulted from the com-
mission of an underlying felony. We believe that, in light
of the long history of relevant case law and the fact that
the homicide in question would never have been an
“innocent” homicide, there is no ex post facto violation
in affirming Limmer’s conviction of accessory after the
fact to involuntary manslaughter and the remaining
defendants’ involuntary manslaughter convictions.®

8 We note that this Court’s order in People v Rode, 449 Mich 912 (1995),
in which we affirmed the defendant’s convictions of second-degree
murder and denied the defendant an instruction on manslaughter
because the deaths occurred during the commission of a felony, has
already been impliedly overruled by Mendoza, in which we held that
manslaughter is a necessarily included lesser offense of murder. Men-
doza, supra at 548. Thus, we held in Mendoza that if a defendant is
charged with murder, the jury, upon the defendant’s request, must also be
instructed on manslaughter if a rational view of the evidence supports
such an instruction. Id. Defendants attempt to explain their position
under Mendoza by arguing that, because Ryczek refers to unlawful acts
that are not felonies, a rational view of the evidence will never support an
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B. UNLAWFUL-ACT MANSLAUGHTER AND GROSS NEGLIGENCE

Defendants likewise argue that their convictions of
manslaughter cannot be sustained because “gross neg-
ligence” manslaughter, which is the mens rea that the
prosecutor in this case argued that defendants pos-
sessed, requires that a lawful act have been committed,
whereas the act committed in this case, pouring GHB
into Samantha Reid’s drink, was clearly unlawful. In
support of this contention, defendants again refer to
Ryczek, wherein this Court described manslaughter as

[the killing of another without malice and unintention-
ally, but in doing some unlawful act not amounting to a
felony nor naturally tending to cause death or great bodily
harm, or in negligently doing some act lawful in itself, or by
the negligent omission to perform a legal duty. [Ryczek,
supra at 110, citation omitted, emphasis added).]

Defendants’ argument has no merit. In Datema,
supra at 596, this Court explained that Ryczek “sets
forth three different theories giving rise to involuntary
manslaughter liability. These theories are not mutually
exclusive, and, under the proper circumstances, mul-
tiple theories may be appropriate.” Thus, it is possible
to determine, on the basis of the specific facts at issue,
that the act committed by the defendant that resulted

instruction on manslaughter in a case based on the commission of a felony.
However, the “rational view of the evidence” proviso in Mendoza concerns
whether the facts of the specific case rationally fit within the legal purview
of manslaughter—the language is not meant to nullify Mendoza’s state-
ment concerning the legal elements of manslaughter: i.e., that “the sole
element distinguishing manslaughter and murder is malice” and that
manslaughter is an unintended homicide with a diminished mens rea.
Mendoza, supra at 536, 541. Accordingly, as clearly explained in Mendoza,
determining whether a rational view of the evidence may support a
manslaughter conviction requires considering whether a rational jury
could conclude that the defendant did not act with malice, and not whether
death resulted from the commission of a felony.
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in death was, for instance, not only unlawful, but also
committed with a mens rea of gross negligence.

In People v Townsend, 214 Mich 267, 273-274; 183
NW 177 (1921), this Court provided some early guid-
ance regarding the proofs necessary to demonstrate the
“unlawful-act” theory of involuntary manslaughter and
the “lawful-act” theory. Townsend provides:

The distinction between involuntary manslaughter com-
mitted while perpetrating an unlawful act not amounting to
a felony and the offense arising out of some negligence or
fault in doing a lawful act in a grossly negligent manner and
from which death results must be kept in mind upon the
question of pleading. In the former case it is sufficient to
allege the unlawful act with sufficient particularity to iden-
tify it and then to charge that as a consequence the defen-
dant caused the death of the deceased, and there is no need
to aver in detail the specific acts of the accused; but in case
of manslaughter committed through gross or culpable neg-
ligence while doing a lawful act the duty which was ne-
glected or improperly performed must be charged as well as
the acts of the accused constituting failure to perform or
improper performance. [Id. at 273-274.]

This statement in Townsend essentially means that
if the defendant committed an unlawful act that re-
sulted in death, it is sufficient to allege the commission
of the unlawful act and the resulting death; whereas, if
the defendant committed a lawful act resulting in
death, the prosecutor must specifically allege the man-
ner in which the defendant’s actions were grossly or
culpably negligent. That is, under Townsend, lawful-act
manslaughter requires that the defendant acted with a
mens rea of culpable negligence; whereas unlawful-act
manslaughter does not require that the defendant acted
with a specific mens rea—all that is required is that the
defendant committed the unlawful act.
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In Pavlic, this Court considered, as noted above,
whether a defendant can be convicted of involuntary
manslaughter for a death resulting after the defendant
committed the unlawful act of selling intoxicating li-
quor. The Court explained that a manslaughter convic-
tion may be appropriate, but that, because this unlaw-
ful act is only malum prohibitum rather than malum in
se, it is only appropriate if the prosecutor specifically
proves that the defendant acted with a culpable mens
rea. The Court essentially equated malum prohibitum
unlawful acts with lawful acts, stating:

The act of selling or furnishing intoxicating liquor in
violation of the statute is what the law terms an act malum
prohibitum, a crime existing only by reason of statutory
prohibition. An unlawful act of this character which unin-
tentionally causes the death of another, is not in itself a
sufficient basis for a charge of involuntary manslaughter.'’
But the commission of such an [malum prohibitum] unlaw-
ful act will constitute manslaughter if performed under
such circumstances as to supply the intent to do wrong and
inflict some bodily injury. ... The rule is well stated in
Thiede v. State, 106 Neb 48 (182 N.W. 570 [1921]), as
follows: “We believe the rule to be that though the act made
unlawful by statute is an act merely malum prohibitum
and is ordinarily insufficient, still when such an act is
accompanied by negligence or further wrong so as to be in
its nature, dangerous, or as to manifest a reckless disregard
for the safety of others, then it may be sufficient to supply
the wrongful intent essential to criminal homicide [and]
when such an act results in the death of another, may
constitute involuntary manslaughter.” [Pavlic, supra at
566.]

® The corollary of this assertion is that an unlawful act which is not
malum prohibitum, but is rather malum in se, is “in itself” a sufficient
basis for a charge of involuntary manslaughter. This is essentially the
position taken in Townsend, supra, that (malum in se) unlawful-act
manslaughter does not require that defendant acted with a specific mens
rea—all that is required is that defendant committed the (malum in se)
unlawful act and that death resulted therefrom.
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Thus, similar to Townsend, what may be gleaned
from Pavlic is that, traditionally, commission of a
malum in se unlawful act that results in an unintended
death is sufficient in itself to constitute manslaughter;
whereas an unintended death resulting from either a
lawful act or a malum prohibitum unlawful act requires
specific proof of a culpable mens rea, which may consist
of an intent to inflict bodily injury or of gross negligence
showing a reckless disregard for the safety of another.

In a more recent case, Datema, this Court again
addressed the mens rea necessary to sustain a man-
slaughter conviction. Citing Pavlic, we held that where
an act is malum prohibitum unlawful or lawful, a mens
rea of “criminal negligence” is required to prove man-
slaughter, and this requirement is met if the defendant
either intended to inflict some bodily injury on another or
if the defendant acted carelessly in such a manner that
manifests a reckless disregard for another’s life-that is, if
the defendant acted with gross negligence. Datema,
supra at 598-599. “Gross negligence is only necessary if
an intent to injure cannot be established.” Id. at 605.1

Regarding malum in se unlawful-act manslaughter,
Datema first noted that under traditional common law
(as expressed in Townsend and Pavlic), “|wlhen an
unintentional killing occurred during the commission
of [a malum in se unlawful] act . . , the commission of
the underlying malum in se [act] supplied the mens rea
for involuntary manslaughter.” Id. at 599-600. Further,
Datema noted that “[ulnlike the second and third
theories of involuntary manslaughter liability, the [un-
lawful act] rule does not require negligence.” Id. at 600.

10 Thus, in fact, Datema makes clear that it is not the case, as defendants
seem to assert, that lawful-act manslaughter requires that the prosecutor
prove that the defendant acted with “gross negligence.” The prosecutor
may prove lawful-act manslaughter by demonstrating that the defendant
acted with either gross negligence or with an intent to injure.
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The defendant in Datema argued that, just as Aaron
held that proof that a defendant committed the under-
lying felony is no longer sufficient to show malice and
thus constitute murder, proof that the defendant com-
mitted the underlying malum in se unlawful act should
no longer “in itself” be sufficient to constitute man-
slaughter. We declined to address this issue in Datema
because the unlawful act that the defendant committed,
assault and battery, itself showed that the defendant
acted with a specific intent to injure and, thus, the
defendant acted with a culpable manslaughter mens rea.
Thus, Datema concluded that the defendant was prop-
erly convicted of involuntary manslaughter because
“[a]ln unlawful act committed with the intent to injure or
in a grossly negligent manner that proximately causes
death is involuntary manslaughter.” Id. at 606.

We, too, need not consider whether the prosecutor
was required in this case to specifically prove that
defendants acted with a culpable mens rea or whether
proof that defendants committed the malum in se
unlawful act itself furnishes a sufficient mens rea for
involuntary manslaughter!! because, in either case, the
prosecutor did prove that defendants acted with a
culpable mens rea of gross negligence. Pursuant to
Datema, if the prosecutor proves that defendants com-
mitted “[a]n unlawful act . .. with the intent to injure
or in a grossly negligent manner that proximately
cause[d] death,” id., an involuntary manslaughter con-
viction may be appropriate. Therefore, the prosecutor
did not err in proceeding under a gross negligence
theory. Moreover, it is apparent that, at the very least,
the prosecutor sufficiently proved its case. Defendants

' We note, however, that were we to hold that the prosecutor was not
required to specifically prove a mens rea, defendants would not be
entitled to relief on the basis that the prosecutor, in proving a mens rea
of gross negligence, proved more than was required.
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may not seek relief on the basis that the prosecutor may
have “over-proved” its case by demonstrating that
defendants acted with a mens rea of gross negligence.

IV. CONCLUSION

To summarize, the language in Ryczek regarding the
commission of an “unlawful act not amounting to a
felony” does not mean that a defendant may not be
convicted of involuntary manslaughter for an uninten-
tional death resulting from the commission of a felony.
Disregarding the reference to an “unlawful act not
amounting to a felony,” Ryczek’s description of involun-
tary manslaughter remains a useful tool in discerning
the circumstances under which involuntary manslaugh-
ter may occur. However, we emphasize that Ryczek’s
description is just that—a useful tool, and not a defini-
tive statement regarding the elements of involuntary
manslaughter. More importantly, it must be kept in mind
that “the sole element distinguishing manslaughter and
murder is malice,” Mendoza at 536, and that “[i]lnvolun-
tary manslaughter is a catch-all concept including all
manslaughter not characterized as voluntary: ‘Every
unintentional Kkilling of a human being is involuntary
manslaughter if it is neither murder nor voluntary
manslaughter nor within the scope of some recognized
justification or excuse.”” Datema, supra at 594-595.
(Citation omitted.) If a homicide is not voluntary man-
slaughter or excused or justified, it is, generally, either
murder or involuntary manslaughter.'2 If the homicide
was committed with malice, it is murder.’® If it was
committed with a lesser mens rea of gross negligence

12 Statutory exceptions to the common-law catch-all crime of man-
slaughter exist. For instance, see MCL 750.324 and 750.325, regarding
the crime of “negligent homicide.”

13 Of course, if a defendant commits murder, he has essentially also
committed manslaughter because manslaughter is a necessarily included
lesser offense of murder. Mendoza, supra at 548.
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or an intent to injure, and not malice, it is not murder,
but only involuntary manslaughter.

Defendants in this case purposefully committed a
malum in se unlawful act when they poured GHB into
Samantha Reid’s drink and, in doing so, caused her
death. Her death was not voluntary manslaughter or
excused or justified. Whether or not defendants acted
with malice, the jury found, in either case, that they
acted with a diminished mens rea of gross negligence
sufficient to sustain a conviction of manslaughter. In
short, defendants, by their purposeful, willful, reckless,
and unlawful behavior, unintentionally killed another
person, and this is exactly the type of homicide that fits
within the parameters of involuntary manslaughter.
Therefore, we overrule the judgment of the Court of
Appeals and reinstate defendant Limmer’s conviction of
accessory after the fact to involuntary manslaughter
and the remaining defendants’ involuntary manslaugh-
ter convictions.

CORRIGAN, C.J., and WEAVER, TAYLOR, and YOUNG, Jd.,
concurred with MARKMAN, .

CAVANAGH, dJ. (concurring in result only). I concur in
the result reached by the majority; however, I write
separately because I disagree with the majority’s ratio-
nale. Unlike the majority, I believe that a defendant can
be convicted of involuntary manslaughter when the
committed act is a felony, but only when the felony does
not naturally tend to cause death or great bodily harm.!

L Although I still believe that “[glross negligence should be recognized
as the mens rea standard for all common-law forms of involuntary
manslaughter,” as expressed in my dissent in People v Datema, 448 Mich
585, 609; 5633 NW2d 272 (1995), this interpretation of the law was not
shared by a majority of this Court.
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The manslaughter statute, MCL 750.321, provides
the following: “Any person who shall commit the crime
of manslaughter shall be guilty of a felony punishable
by imprisonment in the state prison, not more than 15
years or by fine of not more than 7,500 dollars, or both,
at the discretion of the court.” No distinction is made in
the statute between voluntary manslaughter and invol-
untary manslaughter.?

Because the statute at issue, MCL 750.321, does not
define manslaughter, the common-law definition must
be used. People v Townes, 391 Mich 578, 588; 218 NW2d
136 (1974). Involuntary manslaughter is defined as
“ ‘the killing of another without malice and uninten-
tionally, but in doing some unlawful act not amounting
to a felony nor naturally tending to cause death or great
bodily harm, or in negligently doing some act lawful in
itself, or by the negligent omission to perform a legal
duty.’ ” People v Herron, 464 Mich 593, 604; 628 NW2d
528 (2001), quoting People v Ryczek, 224 Mich 106, 110;
194 NW 609 (1923).

I disagree with the majority’s claim that this Court
did not provide a definition in Ryczek but merely offered
“guidance” and “a useful tool.” Ante at 11, 21. I find this
claim to be disingenuous. This Court in Ryczek, supra at
109, stated that the term “involuntary manslaughter”
is “well defined” and then went on to provide the
definition. This Court in Herron, supra at 604, stated
that “the definition [of involuntary manslaughter] is
left to the common law. . . . This Court has defined the
common-law offense of involuntary manslaughter
as....” (Emphasis added.) Further, in Townes, supra
at 590, this Court similarly stated that in Ryczek, “the
Court approved the following definition of involuntary

2 “There is but one offense of manslaughter in this State.” People v
Rogulski, 181 Mich 481, 494; 148 NW 189 (1914).
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manslaughter . ...” (Emphasis added.) While the ma-
jority now chooses to characterize the definition as a
descriptive tool, I believe it is clear that the Ryczek
definition is, in fact, a definition.

I believe a proper reading of the definition of invol-
untary manslaughter dictates that a person cannot be
convicted of involuntary manslaughter when he com-
mits a felony that naturally tends to cause death or
great bodily harm. If the defendant commits a felony
that does not naturally tend to cause death or great
bodily harm, such as larceny of an ornamental tree,
MCL 750.367, he can be convicted of involuntary man-
slaughter if death to a person results. This conclusion is
consistent with this Court’s prior decisions.

This Court has previously rejected the argument that
a defendant cannot be convicted of involuntary man-
slaughter merely because the act committed was a
felony. See, e.g., People v Carter, 387 Mich 397, 422; 197
NW2d 57 (1972); People v Pavlic, 227 Mich 562, 565-
567; 199 NW 373 (1924). In Pavlic, a man died after
drinking liquor sold by the defendant. At the time,
selling intoxicating liquor was a felony. This Court
stated that violating the liquor law is only criminal
because it is prohibited by statute; it is a malum
prohibitum act.? “It is not inherently criminal. Notwith-
standing the fact that the statute has declared it to be a
felony it is an act not in itself directly and naturally
dangerous to life.” Id. at 565. The commission of a
malum prohibitum act “will constitute manslaughter if
performed under such circumstances as to supply the
intent to do wrong and inflict some bodily injury.” Id. at

3 “An act is malum prohibitum if it is an ‘act which is not inherently
immoral, but becomes so because its commission is expressly forbidden
by positive law . . ..” ” Datema, supra at 597 n 13, quoting Black’s Law
Dictionary (6th ed).



2004] PEOPLE V HOLTSCHLAG 25
OPINION BY CAVANAGH, .

566. Selling intoxicating liquor was insufficient to sup-
port the manslaughter conviction in Pavlic because the
defendant did not possess an intent to inflict injury or a
reckless disregard for the safety of the victim. However,
if the circumstances had been different, for example, if
the liquor had contained certain poisonous ingredients
that the defendant had known about, the defendant
would have been guilty of involuntary manslaughter.
Id. at 567.

My reasoning is consistent with past opinions and
orders of this Court, and does not require a finding, as
the majority now does, that this Court’s order in People
v Rode, 449 Mich 912 (1995), was impliedly overruled by
this Court’s opinion in People v Mendoza, 468 Mich 527,
534; 664 NW2d 685 (2003). In Rode, this Court’s order
peremptorily reinstated the defendant’s convictions of
second-degree murder and felony-firearm possession on
the basis of the reasoning of the dissenting judge in the
Court of Appeals. The dissenting judge argued:

Because shooting at the other vehicle full of people was
“an unlawful act” amounting to “a felony and would
naturally tend to cause death or great bodily harm,” it was
not conduct within the definition of involuntary man-
slaughter for a killing committed “in doing some unlawful
act not amounting to a felony nor naturally tending to cause
death or great bodily harm . . ..” [Rode, supra at 914 (LEVIN,
dJ., dissenting, citing JANSEN, J., concurring in part and
dissenting in part, unpublished opinion per curiam, issued
March 3, 1995 [Docket No. 179942]).]

In essence, this Court adopted the dissenting judge’s
statement that shooting at a car full of people is not
involuntary manslaughter because that act constitutes
a felony that would naturally tend to cause death or
great bodily harm. Further, in Datema, supra at 597,
this Court stated, “where a defendant commits an
unlawful act that is malum prohibitum or a lawful act
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executed negligently that causes death, involuntary
manslaughter may be premised on criminal negli-
gence.” While this Court was considering the
misdemeanor-manslaughter rule in Datema, the gen-
eral principles articulated are relevant to the issue at
hand.

Finally, the underlying felony in this case—mixing a
harmful substance in a drink—does not naturally tend
to cause death or great bodily harm.* There are numer-
ous harmful substances that could be mixed into a drink
that would not naturally lead to death or great bodily
harm. Unfortunately, GHB (gamma hydroxybutrate) was
mixed in the girls’ drinks in amounts that led to one
girl’s death, but that does not mean that defendants’
underlying felony is one that naturally tends to cause
death or great bodily harm.> Therefore, I believe that
the prosecutor had to specifically allege and prove, as he
did, that defendants were grossly negligent.

Therefore, while I agree with the result reached by
the majority, I disagree with the majority’s rationale.
Accordingly, I concur in the result only.

KELLY, J., concurred with CAVANAGH, .

4 MCL 750.436(1) states, in pertinent part, “A person shall not . . . (a)
[w]illfully mingle a poison or harmful substance with a food, drink,
nonprescription medicine, or pharmaceutical product ... knowing or
having reason to know that the food, drink, nonprescription medicine,
pharmaceutical product, or water may be ingested or used by a person to
his or her injury.”

5 GHB can have a range of effects from memory loss to death. In low
doses, the drug can reduce inhibitions, which is presumably why the drug
was mixed in the girls’ drinks. See United States Drug Enforcement
Administration, <www.dea.gov> (accessed July 7, 2004); Executive
Office of the President, Office of National Drug Control Policy, <www-
.whitehousedrugpolicy.gov> (accessed July 7, 2004).

I also note that there may certainly be cases in which the act of mixing
GHB into a person’s drink is proven to be with malice; however, in this
case, the prosecutor did not seek to prove malice.
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DESHAMBO v ANDERSON

Docket Nos. 122939-122940. Argued March 10, 2004 (Calendar No. 9).
Decided July 23, 2004.

Robert F. DeShambo brought an action in the Leelanau Circuit Court
against Norman R. and Pauline Nielsen and Charles W. Anderson,
seeking damages for personal injury. DeShambo was injured while
working for Anderson, who was hired by the Nielsens as an
independent contractor to clear trees from their land. The court,
Thomas G. Power, J., granted summary disposition for the Niels-
ens, determining that logging is not an inherently dangerous
activity and that the Nielsens were not sophisticated landowners
knowledgeable of the risks inherent in cutting timber, thus pre-
venting the application of the inherently dangerous activity doc-
trinal exception to the general rule that a landowner is not liable
for injuries that an independent contractor negligently causes.
The Court of Appeals, FitzGERALD, PdJ., and HOLBROOK, JR., and
CAVANAGH, Jd., in an unpublished opinion per curiam, reversed and
remanded, concluding that a question of fact existed regarding
whether the Nielsens reasonably anticipated the risks inherent in
logging and that the determination whether logging is inherently
dangerous is a jury question (Docket Nos. 233853, 233854). The
Nielsens appealed.

In an opinion by Chief Justice CORRIGAN, joined by Justices
CAVANAGH, WEAVER, TAYLOR, YOUNG, and MARKMAN, the Supreme
Court held:

The purpose of the inherently dangerous activity doctrine is to
eliminate nonliability of landowners for injuries to innocent third
parties occasioned by inherently dangerous activity by indepen-
dent contractors on the landowners’ land. Because the plaintiff
was an employee of an independent contractor involved in the
performance of the inherently dangerous activity, and not a third
party, the doctrine does not apply to create liability for the
landowners in this case.

Justice KELLY, concurring in result only, stated that a land-
owner retaining control over the performance of inherently dan-
gerous work should be liable for an injury to an independent
contractor’s employee, but that the decision in this case and in
Ormsby v Capital Welding, Inc, 471 Mich 45 (2004), could be
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interpreted to hold that such a landowner, if negligent, may escape
all liability for injury caused to the employee of a contractor. That
interpretation would be inconsistent with principles underlying
the common law and with the tort reform statutes.

Reversed.

NEGLIGENCE — LANDOWNERS’ LIABILITY — EMPLOYEES OF INDEPENDENT CONTRAC-
TORS — INHERENTLY DANGEROUS ACTIVITIES.

The inherently dangerous activity doctrine eliminates nonliability of
landowners for injuries to innocent third parties caused by inher-
ently dangerous activity undertaken by an independent contractor
on the land of the landowner; the doctrine does not apply to
injuries of an employee of an independent contractor performing
the dangerous work.

Theodore F. Fulsher for DeShambo.

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, and Joel D. McGormley, Assistant
Attorney General, for the intervening plaintiff Depart-
ment of Community Health.

Bensinger, Cotant & Menkes, PC (by Dale L. Arndt),
for defendants Nielsen.

CORRIGAN, C.J. In this case, we consider whether the
inherently dangerous activity doctrine has been prop-
erly extended to impose liability on landowners for
injuries to employees of independent contractors per-
forming dangerous work. We hold that the Court of
Appeals has improperly extended the doctrine, contrary
to its original purpose, to include injuries to those
involved in the performance of dangerous work. The
purpose of the doctrine is to protect innocent third
parties injured as a result of an inherently dangerous
undertaking. Because plaintiff was an employee of an
independent contractor rather than a third party, the
doctrine does not apply in this case. We thus reverse the
judgment of the Court of Appeals.
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I. UNDERLYING FACTS AND PROCEDURAL HISTORY

Defendants Norman and Pauline Nielsen' own and
reside on a 130-acre farm in Leelanau County, Michi-
gan. The land is used primarily to farm corn and
operate a cherry orchard. A neighbor manages the
cherry tree operation, and defendants are not involved
in pruning or cutting the trees. Defendants hired an
independent contractor, Charles Anderson, to fell and
delimb small poplar trees and to clean up the tops of
trees that a previous logger had left on the property.
Anderson, an experienced timber cutter, had previously
performed woodcutting for defendants. Under the ar-
rangement between defendants and Anderson, Ander-
son would keep the tree tops for firewood and pay
defendants for the poplar that he cut. The parties did
not discuss how the felling and delimbing was to be
performed.

Anderson hired plaintiff Robert DeShambo to help
him with the work on defendants’ property. On plain-
tiff’s first day of work, he was delimbing trees when he
heard someone yelling. Plaintiff turned around and saw
a tree falling toward him as Anderson felled it. The tree
hit plaintiff on the shoulder and then struck some logs
on the ground, causing one log to spin, strike him in the
back, and pin him between the log and the fallen tree.
The incident has left plaintiff paralyzed.

Plaintiff filed a negligence action against defendants
and Anderson, but subsequently dismissed his claims
against Anderson.? Plaintiff alleged, inter alia, that
defendants were liable for Anderson’s negligence be-

! Plaintiff voluntarily dismissed his claims against defendant Charles
W. Anderson. Because Anderson is not a party to this appeal, the term
“defendants” refers only to the Nielsens.

2 The state of Michigan also intervened to recover funds paid through
Medicaid for plaintiff’s medical treatment.
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cause timber cutting was an inherently dangerous ac-
tivity. Defendants moved for summary disposition, ar-
guing that plaintiff could not establish liability under
any recognized exception to the general rule precluding
the liability of a landowner for injuries that an indepen-
dent contractor negligently causes.

The trial court granted summary disposition for
defendants, ruling that logging was not an inherently
dangerous activity and that defendants were not sophis-
ticated landowners knowledgeable of the risks inherent
in cutting timber. The Court of Appeals reversed, con-
cluding that a question of fact existed regarding
whether defendants reasonably anticipated the risks
inherent in logging.? The Court reasoned that defen-
dants had previously hired logging companies to con-
duct tree removals on their property and that defendant
Norman Nielsen had admitted that logging was risky.
The Court further stated that because plaintiff pre-
sented evidence of the hazardous elements of logging,
the determination whether logging is inherently dan-
gerous is a jury question.

We granted defendants’ application for leave to ap-
peal, directing the parties to address “whether the
‘inherently dangerous activity’ doctrine has been ap-
propriately extended beyond its original application to
only third parties to extend liability to landowners and
general contractors for injuries to employees of indepen-
dent contractors doing dangerous work.”*

3 Unpublished opinion per curiam, issued October 22, 2002 (Docket
Nos. 233853, 233854).

4 469 Mich 947 (2003). We ordered that this case be submitted together
with Ormsby v Capital Welding, Inc, 471 Mich 45 ; 684 NW2d 320 (2004),
which involves the relationship between the “common work area” and
“retained control” doctrines and the effect of those doctrines on the
general rule of nonliability for owners and independent contractors.
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II. STANDARD OF REVIEW

Whether the “inherently dangerous activity” doc-
trine has been properly extended to include injuries to
employees of independent contractors who are injured
while performing dangerous work is a question of law
that this Court reviews de novo. Likewise, we review de
novo a lower court’s decision on a summary disposition
motion. Quality Products & Concepts Co v Nagel Preci-
sion, Inc, 469 Mich 362, 364; 666 NW2d 251 (2003).

ITI. ANALYSIS

It has been long established in Michigan that a
person who hires an independent contractor is not
liable for injuries that the contractor negligently
causes. Lake Superior Iron Co v Erickson, 39 Mich 492,
496 (1878); DeForrest v Wright, 2 Mich 368, 370 (1852).
Over time, exceptions to this general rule have devel-
oped, including the “inherently dangerous activity”
doctrine. The class of persons protected under the
doctrine has undergone a transformation since the
doctrine’s inception.

A. APPLICATION OF THE INHERENTLY DANGEROUS
ACTIVITY DOCTRINE TO THIRD PARTIES

Early cases giving rise to the inherently dangerous
activity doctrine limited the exception to injuries to
third parties. In Rogers v Parker, 159 Mich 278; 123 NW
1109 (1909), this Court first discussed an exception to
the general rule of nonliability for damages caused to a
third party by an independent contractor’s performance
of an act likely to do harm to that third party. The
question before this Court was whether a landowner
who employed an independent contractor to clear farm-
land was liable for damages to neighboring property
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resulting when a fire that the contractor had set spread
to neighboring land. This Court resolved the issue on
statutory grounds, but discussed in obiter dictum the
common-law principles that would have applied, stat-
ing:

[T]he rule relieving the employer where the work has
been committed to an independent contractor is subject to
the well-established exceptions that:

“If the thing to be done is in itself unlawful, or if it is per
se a nuisance, or if it cannot be done without doing damage,
he who causes it to be done by another, be the latter
servant, agent, or independent contractor, is as much liable
for injuries which may happen o third persons from the act
done as though he had done the act in person. So it is the
duty of every person who does in person, or causes to be
done by another, an act which from its nature is liable,
unless precautions are taken, to do injury to others, to see to
it that those precautions are taken, and he cannot escape
this duty by turning the whole performance over to a
contractor.” [Id. at 282-283 (citation omitted; some empha-
ses added).]

In Inglis v Millersburg Driving Ass’n, 169 Mich 311,
136 NW 443 (1912), this Court elaborated on the above
common-law exception. In that case, agents of the
defendant association had set fires on fairgrounds prop-
erty in the defendant’s possession to clear it, and the
fires spread to the plaintiff’s adjoining land, causing
damage. This Court held that the defendant was es-
topped to argue that independent contractors, rather
than the unincorporated association itself, were respon-
sible for the damage, because it had not pleaded that
defense or argued it at trial. Id. at 317-318. This Court
opined in obiter dictum, however, that an exception
would have applied to the general rule of nonliability of
landowners for the actions of independent contractors.
While this Court cited its decision in Rogers and various
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other formulations of the rule, perhaps the best articu-
lation of the principle was as follows:

“The doctrine of independent contractor, whereby one
who lets work to be done by another, reserving no control
over the performance of the work, is not liable to third
persons for injuries resulting from negligence of the con-
tractor or his servants, is subject to several important
exceptions. One of these . . . is where the employer is, from
the nature and character of the work, under a duty to
others to see that it is carefully performed. It cannot be
better stated than in the language used by Cockburn, C.J.,
in Bower v. Peate, 1 Q.B. Div. 321, 326, a leading and
well-considered case. It is, ‘that a man who orders a work to
be executed, from which, in the natural course of things,
injurious consequences to his neighbor must be expected to
arise, unless means are adopted by which such conse-
quences may be averted, is bound to see the doing of that
which is necessary to prevent mischief, and cannot relieve
himself of his responsibility by employing some one else—
whether it be the contractor employed to do the work from
which the danger arises, or some independent person—or
to do what is necessary to prevent the act he has ordered
done from becoming unlawful.” . . . This does not abrogate
the law as to independent contractor. It still leaves abun-
dant room for its proper application. ‘There is,” as stated by
Cockburn, ‘an obvious difference between committing
work to a contractor to be executed, from which, if properly
done, no injurious consequences can arise, and handing
over to him work to be done from which mischievous
consequences will arise unless precautionary measures are
adopted.’

“The weight of reason and authority is to the effect that,
where a party is under a duty to the public, or third person,
to see that work he is about to do, or have done, is carefully
performed, so as to avoid injury to others, he cannot, by
letting it to a contractor, avoid his liability, in case it is
negligently done to the injury of another.” Covington, etc.,
Bridge Co. v. Steinbrock & Patrick, 61 Ohio St. 215 (55 N.E.
618 [1899], and cases cited. [Inglis at 320-321 (citations
omitted; emphasis added).]
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Thus, the above rule, which has come to be known as
the “inherently dangerous activity exception,” is
founded on the existence of a duty on behalf of the
landowner, or employer of an independent contractor,
and the duty must be of the type that is nondelegable.
The employer or landowner must also be aware that the
danger exists and that it necessarily involves danger to
others. Notably, the type of danger contemplated by the
Inglis Court was danger to third parties and not to
those involved in the dangerous activity.

Over the next several decades, this Court reaffirmed
that, under this doctrine, the landowner must itself owe
some duty to the specific third party, that the negligent
act that causes the injury cannot be collateral to the
work contracted for, and that the injury that occurs
must be reasonably expected by the landowner. See
Cary v Thomas, 345 Mich 616; 76 NW2d 817 (1956);
Barlow v Kreighoff Co, 310 Mich 195; 16 NW2d 715
(1944); Grinnell v Carbide & Carbon Chemicals Corp,
282 Mich 509; 276 NW 535 (1937); Tillson v Consumers
Power Co, 269 Mich 53; 256 NW 801 (1934); Watkins v
Gabriel Steel Co, 260 Mich 692; 245 NW 801 (1932);
Wight v H G Christman Co, 244 Mich 208; 221 NW 314
(1928). Notably, under this Court’s precedent, the doc-
trine applied only to third parties.

B. EXPANSION OF THE INHERENTLY DANGEROUS ACTIVITY
DOCTRINE TO A CONTRACTOR’S EMPLOYEES

In Vannoy v City of Warren, 15 Mich App 158; 166
NW2d 486 (1968), the Court of Appeals purported to
expand the scope of the inherently dangerous activity
doctrine to hold a landowner liable not to a third party,
but to the estate of a deceased employee of an indepen-
dent contractor. The Court expressly rejected the land-
owner’s argument that the doctrine applied only to
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third parties and not to the employees of an indepen-
dent contractor engaged in the inherently dangerous
activity. Id. at 164-165. The Court stated that limiting
the exception to third persons “violate[d] the absolute
character of the duty . ...” Id. at 164.

In McDonough v Gen Motors Corp, 388 Mich 430; 201
NW2d 609 (1972), a plurality of this Court reversed a
directed verdict for the defendant landowner, conclud-
ing that the inherently dangerous activity exception
could be applied to impose liability on the owner for
injuries to a subcontractor’s employee. The plurality
quoted Justice COOLEY’s formulation of the rule that
this Court cited in Inglis:

“‘If T employ a contractor to do a job of work for me
which, in the progress of its execution, obviously exposes
others to unusual perils, I ought, I think, to be responsible,
* % % for I cause acts to be done which naturally expose
others to injury.’ ” [McDonough at 438, quoting Inglis,
supra at 319, quoting 2 Cooley Torts (3d ed), p 109.]

Without explanation, the plurality assumed that the
“others” quoted above included the contractor’s em-
ployees and not only third parties.

Justice BRENNAN dissented,’ contending that the in-
herently dangerous activity exception protects “strang-
ers” and does not apply to “a plaintiff who was himself
actively engaged in the inherently dangerous activity.”
McDonough at 453. His dissent stated:

The application of this well settled exception is clear in
cases where the injured person is a stranger to the inher-
ently dangerous activity. In Inglis [supral, the inherently
dangerous activity was burning, and the plaintiff was a
neighboring landowner; in Grinnell [supra], the danger
was explosion, the plaintiff a purchaser of a stove; in

5 Justice T. G. KAVANAGH joined Justice BRENNAN’s dissent.
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Watkins [supral, the dangerous activity was elevated steel
construction, the plaintiff a mason contractor; in Olah v
Katz, 234 Mich 112 [207 NW 892] (1926), the danger was
an open pit, the plaintiff a neighboring child; in Detroit v
Corey, 9 Mich 165 (1861), the danger was an open ditch, the
plaintiff a passer-by; in Darmstaetter v Moynahan, 27 Mich
188 (1873), the danger was a wall of ice in the roadway, the
plaintiff a sleigh rider; in McWilliams v Detroit Central
Mills Co, 31 Mich 274 (1875), the danger was a railroad
switching operation, the plaintiff a passer-by. . . .

Indeed, there are almost no cases which have come to
notice in which the suit is brought by or on behalf of a
plaintiff who was himself actively engaged in the inher-
ently dangerous activity.

Those few precedents which are cited seem to be
founded upon other grounds.

EREE

[TThe rule of liability is designed to protect innocent
third parties injured by the execution of an inherently
dangerous undertaking. The rule is not designed, nor was
it ever intended to benefit the contractor who undertakes
the dangerous work, or his employees.

Thus, if I employ a contractor to remove a tree stump
from my yard by use of explosives, I am liable to my
neighbor whose garage is damaged by the concussion. This
is because it is I who have set the project in motion; it is I
who have created the unusual peril; it is for my benefit that
the explosives were used. As between myself and my
neighbor, I ought not to be permitted to plead that it was
the contractor’s negligence and not my own which dam-
aged his property.

But if the contractor should blow up his own truck, I
should not be liable. He is the expert in explosives and not
me [sic]. I had neither the legal right nor the capability to
supervise his work. The same would be true if the contrac-
tor’s workman had injured himself, or been injured by the
carelessness of a fellow workman or the negligence of his
employer. Neither the contractor nor his employees are
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“others”, as contemplated in Cooley’s statement of the
rule. Indeed, they are privy to the contract which creates
the peril.

The mischief of today’s decision is not its result, but its
logic. One assumes that a company like General Motors has
no want of access to expertise. It may well have safety
engineers on its payroll far more knowledgeable about
structural steel than the decedent’s employer. But to
predicate liability here on the Inglis, Olah, Wight and
Watkins line of cases is to impose upon many, many other,
less sophisticated defendants the same burden to attend to
the safety of the employees of independent contractors.
[McDonough, supra at 453-456.]

In Bosak v Huitchinson, 422 Mich 712, 724; 375
NW2d 333 (1985), this Court relied on Vannoy and
McDonough for the proposition that the inherently
dangerous activity exception has, on occasion, been
applied to employees of contractors performing danger-
ous work. This Court did not provide further analysis of
this issue, however, given its holding that assembling a
crane after hours, the activity involved in that case, did
not constitute a dangerous activity, but a routine con-
struction activity. Id. at 728.

Further, in Justus v Swope, 184 Mich App 91; 457
NW2d 103 (1990), on which the trial court in the
instant case relied, the Court of Appeals stated, “The
inherently dangerous activity doctrine has, thus far,
been found to impose liability in cases involving owners
fully capable of recognizing the potential danger.” Id. at
96, citing McDonough, Vannoy, and others. The Court
declined to impose liability on “mere homeowners,” id.
at 96, for injuries that an employee of an independent
contractor sustained while removing a dead tree from
the homeowners’ yard. The Court stated that it was
unreasonable to expect the homeowners to be cognizant
of the particular risks inherent in tree removal. Id. at
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97-98. Thus, the Court seemingly would have imposed
liability if the homeowners had been aware of such
risks. The Court opined that imposing liability in that
case, however, was exactly the fear that Justice BREN-
NAN expressed in his dissent in McDonough.

C. ANALYSIS

The analysis in Justice BRENNAN’s McDonough dis-
sent is persuasive and consistent with the longstanding
common-law principles discussed in our case law. When
a landowner hires an independent contractor to per-
form work that poses a peculiar danger or risk of harm,
it is reasonable to hold the landowner liable for harm ¢o
third parties that results from the activity. If an em-
ployee of the contractor, however, negligently injures
himself or is injured by the negligence of a fellow
employee, it is not reasonable to hold the landowner
liable merely because the activity involved is inherently
dangerous. As Justice BRENNAN recognized, the inher-
ently dangerous activity doctrine was designed to pro-
tect third parties, not those actively involved in the
dangerous activity.

The Restatement of Torts echoes the above principle.
2 Restatement of Torts, 2d, § 416 provides:

One who employs an independent contractor to do work
which the employer should recognize as likely to create
during its progress a peculiar risk of physical harm zo
others unless special precautions are taken, is subject to
liability for physical harm caused to them by the failure of
the contractor to exercise reasonable care to take such
precautions, even though the employer has provided for
such precautions in the contract or otherwise. [Emphasis
added.]

Similarly, 2 Restatement of Torts, 2d, § 427 states:
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One who employs an independent contractor to do work
involving a special danger fo others which the employer
knows or has reason to know to be inherent in or normal to
the work, or which he contemplates or has reason to
contemplate when making the contract, is subject to liabil-
ity for physical harm caused to such others by the contrac-
tor’s failure to take reasonable precautions against such
danger. [Emphasis added.]

The text of the above provisions applies to “others.”
The term “others” necessarily refers to persons other
than those directly involved in the dangerous activity.

Moreover, all the illustrations in the Restatement
pertaining to §§ 416 and 427 involve injuries to inno-
cent third parties and not to those directly involved in
the activity. For example, the first illustration under
§ 416 provides:

1. A employs B, an independent contractor, to erect a
building upon land abutting upon a public highway. The
contract entrusts the whole work of erection to B, and
contains a clause requiring the contractor to erect a suffi-
cient fence around the excavations necessary for the erec-
tion of the building. It contains also a clause by which the
contractor assumes all liability for any harm caused by his
work. B digs the excavation but fails to erect a fence. In
consequence, C, while walking along the highway at night,
falls into the cellar and is hurt. A is subject to liability to C.

In the above illustration, C is an innocent third party
and is not directly involved in the dangerous activity.
Similarly, C in the following illustration under § 427 is
an innocent third party:

3. A employs B, an independent contractor, to excavate
a sewer in the street. B leaves the trench unguarded,
without warning lights, and C drives his automobile into it
in the dark. The danger is inherent in the work, and A is
subject to liability to C.
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Although a plurality of this Court in McDonough cited
§§ 416 and 427 of the Restatement when discussing the
inherently dangerous activity exception, the plurality
failed to recognize that the term “others” refers to third
parties, and not to those persons involved in the dan-
gerous activity.

The Court of Appeals in Vannoy improperly extended
the inherently dangerous activity doctrine to include
employees of independent contractors. We thus over-
rule the Court of Appeals holding in Vannoy. We also
reject this Court’s obiter dictum in Bosak to the extent
that it approved of Vannoy’s extension of the doctrine.
As our longstanding precedent, before McDonough, and
the Restatement make clear, the inherently dangerous
activity exception is limited to third parties.

Further, as Justice BRENNAN recognized in McDon-
ough, allowing liability to be imposed on landowners for
injuries resulting to an independent contractor’s em-
ployees will necessarily result in liability imposed not
only on large corporations fully capable of assessing and
providing safety precautions, but also on “less sophisti-
cated” landowners who may be unaware of such dan-
gers or unable to provide precautionary measures to
avoid the inherent risk. Indeed, in many situations it
may be the risk itself that prompts a landowner to hire
an independent contractor in the first instance. A
contractor who may specialize and routinely engage in
the activity would likely be better able to perform the
activity in a safe manner. Likewise, the contractor is

6 Our concurring colleague opines that an exception to this rule exists
where a landowner retains control over the work performed and is in a
position to ensure that the independent contractor takes adequate safety
precautions. Post at 42. Because these circumstances are not presented in
this case, we express no opinion regarding whether a landowner who has
retained control over the dangerous work may be subject to liability for
injuries to a contractor’s employee caused by the contractor’s negligence.
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probably better able to implement reasonable safety
precautions for the protection of its employees who
perform the dangerous work, and this duty accordingly
lies with the contractor. We thus adhere to the estab-
lished common-law principle that this Court had con-
sistently followed before McDonough.

Because the inherently dangerous activity exception
does not apply when the injured party is an employee of
an independent contractor rather than a third party,
the exception does not apply in the instant case. Accord-
ingly, the trial court properly granted summary dispo-
sition for defendants.

IV. CONCLUSION

We conclude that the inherently dangerous activity
exception is limited to third parties and does not apply
to employees of independent contractors injured while
performing dangerous work. Because plaintiff was an
employee of an independent contractor rather than a
third party, the doctrine is inapplicable in this case.
Accordingly, we reverse the judgment of the Court of
Appeals.

CAVANAGH, WEAVER, TAYLOR, YOUNG, and MARKMAN,
Jd., concurred with CORRIGAN, C.dJ.

KELLY, J. (concurring in result only). I agree with the
result reached by the majority in this case. However, I
write separately to point out that the majority takes no
cognizance of the effect of its analysis when read
together with its decision in Ormsby v Capital Welding,
Inc, 471 Mich 45; 684 NW2d 320 (2004). I believe that
our jurisprudence requires that a landowner retaining
control over the performance of inherently dangerous
work should be liable for an injury to an independent
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contractor’s employee. The decision in this case, when
read with the decision in Ormsby, suggests otherwise.!

A landowner is generally not liable to the employee of
a contractor for injuries caused by the contractor’s
negligence. Ante at 31. An exception has been made
where the landowner retained control of the job site and
inherently hazardous activities were undertaken.

The Court holds today that a landowner is not liable
for a contractor’s negligence that injures the contrac-
tor’s employee engaged in an inherently dangerous
activity. Ante at 38. The Court adopts Justice BRENNAN’s
dissenting analysis in McDonough v Gen Motors? and
holds that the landowner has “ ‘neither the legal right
nor the capability to supervise [the independent con-
tractor’s] work.” ” Ante at 36, quoting McDonough at
456. The landowner here is not alleged to have retained
control of the job site.

As previously indicated, a landowner is liable to a
contractor’s employee if he retained control over haz-
ardous work and was positioned to ensure that the
contractor took adequate precautions. Funk v General
Motors Corp, 392 Mich 91, 105; 220 NW2d 641 (1974),
overruled in part on other grounds by Hardy v Mon-
santo Enviro-Chem Systems, Inc, 414 Mich 29; 323
NWw2d 270 (1982).

The retained control doctrine is a distinct theory of
liability. It applies where the entity engaging the ser-
vices of the independent contractor has the legal right
and the capability to supervise the work. Plummer v
Bechtel Constr Co, 440 Mich 646, 659; 489 NW2d 66

! T dissented from the decision in Ormsby on the ground that the
inherently dangerous activity doctrine and the retained control doctrine
are distinct theories of tort liability.

2 McDonough v Gen Motors Corp, 388 Mich 430; 201 NW2d 609 (1972).
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(1992) (opinion by LEVIN, dJ.). The doctrine is applicable
regardless of whether the employer is a landowner or a
general contractor.

This case was argued and submitted together with
Ormsby v Capital Welding, Inc. The Court in Ormsby
holds that the retained control doctrine, applied to
general contractors who utilize subcontractors, is
merely an element of the common work area doctrine.
It is not an independent theory of liability. Ormsby at
55-56.

If Ormsby is held to apply to landowners, the deci-
sions here and in Ormsby, read together, could have
unfortunate unintended results in future cases. The
inference to be drawn from them is this: a landowner
who retains control of inherently dangerous work on a
job site will not be liable for injuries to a contractor’s
employee unless the injury occurred in a common work
area. The majority denies the validity of this inference.
Id. at 60 n 13. However, the opinion’s language strongly
belies that denial.

Under the tort-reform statutes, liability is almost
always several only and not joint. MCL 600.2956. Legal
liability is distinct from fault, although it is based on
fault. Fault is determined by the trier of fact® who
assigns it, regardless of whether a party can be held
legally liable. MCL 600.6304(1). However, an injured
party can recover only from a party that can be held
legally liable.

Under the preceding tort-reform statutes, the trier of
fact can assign fault to a landowner who has directed
the actions of an independent contractor engaged in an
inherently dangerous activity. The Court’s opinions in
DeShambo and Ormsby could be interpreted to hold

3 MCL 600.2957(1).
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that such a negligent landowner could escape all liabil-
ity for injury caused to the employee of his contractor.
The landowner cannot be held liable under the inher-
ently dangerous activity doctrine. DeShambo. Neither
can he be held liable under the retained control doc-
trine. Ormsby.

I believe that this result would be inconsistent with
principles underlying the common law. Moreover, it
would be inconsistent with the intent of the tort-reform
statutes. A negligent actor is intended to be legally
liable for his actions. The majority potentially under-
mines this principle with the holdings in these two
cases. Absent language correcting this problem, the
analysis in the majority opinion is unacceptable to me
and I concur only in the result reached by the majority.
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ORMSBY v CAPITAL WELDING, INC

Docket Nos. 123287, 123289. Argued March 10, 2004 (Calendar No. 10).
Decided July 23, 2004.

Ralph Ormsby and his wife, derivatively, brought an action in the
Oakland Circuit Court against Monarch Building Services, Inc., a
construction general contractor, and Capital Welding, Inc., a
subcontractor that supervised his employer, Capital’s subcontrac-
tor, and against others, seeking damages for injuries he suffered on
the job site. The court, Alice L. Gilbert, J., granted summary
disposition for Capital and Monarch, ruling that the plaintiffs
failed to meet the four-part test of Funk v Gen Motors Corp, 392
Mich 91 (1974), for liability for injuries of a subcontractor’s
employee in a common work area. The court denied the plaintiff’s
motion to amend his complaint, ruling that amendment would be
futile. The Court of Appeals, KeLLY, PJ., and JANSEN and DONOFRIO,
Jd., affirmed in part on the basis that Capital was not contractually
obligated to indemnify Monarch, and reversed in part, concluding
that Capital could be liable for the injuries under the retained
control theory, and that both Monarch and Capital could be liable
under the common work area claim. 255 Mich App 165 (2003).
Capital and Monarch both appealed. 469 Mich 954 (2003).

In an opinion by Justice TAYLOR, joined by Chief Justice
CORRIGAN, and Justices WEAVER, YOUNG, and MARKMAN, the Supreme
Court held:

The common work area doctrine is an exception to the general
rule of nonliability for acts of independent subcontractors and the
employees of those subcontractors The retained control doctrine is
merely a subordinate doctrine to the common work area doctrine
applied by the Funk Court to an owner defendant and has no
application to general contractors. Summary disposition for Capi-
tal and Monarch was appropriate under the common work area
doctrine.

1. The elements delineated in Funk for liability under the
common work area exception to the nonliability of a general
contractor for the acts of an independent subcontractor are: (1) the
defendant, a general contractor or a property owner who assumes
the role of a general contractor by retaining control, failed to take
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reasonable steps (2) to guard against readily observable and
avoidable dangers (3) that created a high degree of risk to a
significant number of workers (4) in a common work area. For
liability under the common work area doctrine, all four elements
must be found.

2. In this case, because Capital was not an owner or general
contractor, it cannot be liable pursuant to Funk. Summary dispo-
sition for Capital was appropriate.

3. In this case, because the plaintiffs failed to demonstrate,
pursuant to the Funk test, that there was a danger that created a
high degree of risk to a significant number of workers in a common
area, summary disposition for Monarch, the general contractor,
was appropriate.

Justice CAVANAGH, concurring in result only, stated that the
result reached by the majority is correct. It is unnecessary for the
Court to determine the relationship or separateness of the doc-
trines of retained control and common work area. The doctrine of
retained control applies only to the owner of property, and neither
Capital Welding nor Monarch Building Services is the owner of the
property. Because the common work area doctrine does not apply
to subcontractors, Capital is exempt from that claim as well. With
respect to Monarch’s motion for summary disposition regarding
the common work area doctrine, the plaintiff failed to show that a
genuine issue of material fact existed about whether there was
danger creating a high degree of risk to a significant number of
workers and Monarch was entitled to judgment as a matter of law.

Justice KELLY, concurring in part and dissenting in part, stated
that the retained control doctrine and the common work area
doctrine are distinct theories of liability. The retained control
doctrine applies to one who engages an independent contractor but
retains actual control over the manner in which the work is
performed. It imposes a duty to ensure that the contractor
exercises due care for the safety of others. The common work area
doctrine arises from the characteristics of common work areas and
the efficiency of imposing responsibility on the entity that has
responsibility over the entire area. Whether either of these doc-
trines applies in a given case is a question of fact.

In this case, the plaintiff’s testimony is sufficient to create a
genuine issue of material fact regarding whether a significant
number of workers were exposed to the danger. Moreover, the
plaintiff presented evidence that defendant Capital Welding re-
tained control over the manner in which the work of Capital
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Welding’s subcontractor, Abray, was performed. Thus, Capital
Welding retained its responsibility to ensure that the work was
performed safely, and it was not entitled to summary disposition.
With respect to defendant Monarch, however, the plaintiff failed to
establish that Monarch had anything more than general oversight
of the construction. This is insufficient to establish liability under
either the common work area doctrine or the retained control
doctrine. Thus, Monarch was entitled to summary disposition.

Under the decisions in this case and in DeShambo v Anderson,
471 Mich 27 (2004), one who engages an independent contractor
and then negligently directs the actions of that contractor may not
be held liable unless an injury occurs in a common work area. That
result is not consistent with the principles underlying the common
law or with the intent of the tort reform statutes.

Affirmed in part and reversed in part.

1. NEGLIGENCE — GENERAL CONTRACTORS — SUBCONTRACTORS — COMMON WORK
AREA DOCTRINE.

The elements necessary for liability by a general contractor under
the common work area doctrine exception to the general rule of
nonliability of a general contractor for the negligent acts of an
independent subcontractor are the (1) general contractor failed to
take reasonable steps (2) to guard against readily observable and
avoidable dangers (3) that create a high degree of risk to a
significant number of workers (4) in a common work area.

2. NEGLIGENCE — GENERAL CONTRACTORS — SUBCONTRACTORS — PROPERTY
OWNERS — RETAINED CONTROL DOCTRINE.

The retained control doctrine is a doctrine subordinate to the
common work area doctrine and applies when the owner assumes
the unique duties and obligations of a general contractor by
assuming the role of the general contractor.

Miller & Padilla, PC. (by Neil A. Miller) (Sommers,
Schwartz, Silver & Schwartz, PC., by Patrick Burkett,
of counsel), for the plaintiffs.

Rutledge, Manion, Rabaut, Terry & Thomas, PC. (by
Joseph J. Wright), for defendant Capital Welding, Inc.

Pedersen, Keenan, King, Wachsberg & Andrzejak,
PC. (by Michael M. Wachsberg), for defendant Monarch
Building Services, Inc.
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Amici Curiae:

Clark Hill PLC (by Kevin S. Hendrick and Paul C.
Smith) for the Michigan Chapter and the Greater
Detroit Chapter of the Associated General Contractors.

Novara, Tesija & McGuire, PL.L.C. (by Nicholas R.
Nahat), for the Michigan Regional Council of Carpen-
ters.

Richard L. Steinberg, PC. (by Richard L. Steinberg
and Donald C. Wheaton, Jr.), for the International
Association of Bridge, Structural, Ornamental, & Rein-
forcing Iron Workers.

Clark Hill PLC (by F.R. Damm and Paul C. Smith)
for the Michigan Manufacturers Association.

TAYLOR, J. We granted leave to appeal in this case to
consider the relationship between the “common work
area doctrine” and the “retained control doctrine,” and
to address the scope of each doctrine. At common law,
property owners and general contractors generally
could not be held liable for the negligence of indepen-
dent subcontractors and their employees. In Funk v
Gen Motors Corp, 392 Mich 91, 104-105; 220 NW2d 641
(1974),! however, this Court set forth a new exception to
this general rule of nonliability, holding that, under
certain circumstances, a general contractor could be
held liable under the “common work area doctrine”
and, further, that a property owner could be held
equally liable under the “retained control doctrine.”

In this case, the Court of Appeals reversed the trial
court’s grant of summary disposition for both defen-

L Overruled in part on other grounds Hardy v Monsanto Enviro-Chem
Sys, Inc, 414 Mich 29; 323 NW2d 270 (1982).
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dants, holding that these doctrines are two distinct and
separate exceptions to the general rule of nonliability of
property owners and general contractors concerning
the negligence of independent subcontractors and their
employees. We disagree with the Court of Appeals and
clarify today that these two doctrines are not two
distinct and separate exceptions, rather only one—the
“common work area doctrine”’—is an exception to the
general rule of nonliability for the negligent acts of
independent subcontractors and their employees. Thus,
only when the Funk four-part “common work area” test
is satisfied may an injured employee of an independent
subcontractor sue the general contractor for that con-
tractor’s alleged negligence.

Further, the “retained control doctrine” is a doctrine
subordinate to the “common work area doctrine” and is
not itself an exception to the general rule of nonliability.
Rather, it simply stands for the proposition that when
the Funk “common work area doctrine” would apply,
and the property owner has sufficiently “retained con-
trol” over the construction project, that owner steps
into the shoes of the general contractor and is held to
the same degree of care as the general contractor. Thus,
the “retained control doctrine,” in this context, means
that if a property owner assumes the role of a general
contractor, such owner assumes the unique duties and
obligations of a general contractor. Accordingly, we
reverse the decision of the Court of Appeals and rein-
state the trial court’s grant of summary disposition for
both defendants.

I. FACTS AND PROCEEDINGS BELOW

This case arose out of a construction accident that
occurred during the construction of a Rite Aid store in
Troy, Michigan. Property owner Rite Aid hired defen-
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dant Monarch Building Services, Inc. (Monarch), as the
general contractor for the project. Monarch subcon-
tracted the steel fabrication and steel erection work to
defendant Capital Welding, Inc. (Capital), which then
subcontracted the steel erection work to Abray Steel
Erectors (Abray). Plaintiff Ralph Ormsby was employed
by Abray as a journeyman ironworker on the site.

Capital delivered the steel for the project, at which
time a crew from Abray began erecting the building
using the steel. During the unloading process, Abray
personnel allegedly disregarded an express warning
that Capital had attached to the steel beams that stated,
“Under no circumstances are deck bundles or construc-
tion loads of any other description to be placed on
unbridged joists.” The warning also cautioned against
loading bundles of steel decking, weighing between two
and three tons each, onto the unsecured erected steel
structure.

Plaintiff began working on the unsecured joists to
properly align the joists into position. To do so, he
would strike the unsecured joist with a hammer. While
performing this task, there was a sudden shift in an
unsecured joist that, coupled with the fact that the joist
was loaded with decking, allegedly caused the collapse
of the structure, resulting in plaintiff’s fifteen foot fall
and subsequent injuries.

Plaintiff filed suit against Capital, alleging, among
other things, that Capital retained control of and neg-
ligently supervised the project, and acquiesced to unsafe
construction activities, including loading unwelded bar
joists.? Plaintiff later amended his complaint and added
the same claims against Monarch.

2 Although both Ormsby and his wife filed complaints, his wife’s suit is
wholly derivative. Therefore, we use “plaintiff” in the singular.
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Capital filed a motion for summary disposition con-
tending that there was no genuine issue of material fact
regarding whether it retained control over the project
because plaintiff failed to present any evidence that he
was injured in a common work area. Plaintiff opposed
the motion, contending instead that the two doctrines
were separate and distinct, and thus Capital could be
held liable under the “retained control doctrine” even if
he failed to satisfy the elements of the “common work
area doctrine.”

The trial court agreed with Capital and granted its
motion. Combining the doctrines of “common work
area” and “retained control,” the trial court determined
that “the retained control theory applies only in situa-
tions involving ‘common work areas.” ” The trial court
further stated, “This Court finds that there was no
common work area that created a high degree of risk to
a significant number of workers” and “there is no
evidence that other subcontractors would work on the
erection of the steel structure.” That is, the trial court
found that plaintiff had failed to satisfy two elements of
the “common work area doctrine,” and thus no genuine
issue of material fact existed regarding whether either
doctrine applied to Capital.

Following Capital’s successful motion, Monarch filed
its own motion for summary disposition under MCR
2.116(C)(10), contending that plaintiff had failed to
provide any evidence to satisfy each of the four ele-
ments of the “common work area doctrine.” In re-
sponse, plaintiff moved for leave to amend his com-
plaint to assert that plaintiff was in fact injured in a
“common work area” as defined in Funk. The trial
court granted Monarch’s motion for the same reasons
that it had granted the earlier Capital motion and
denied plaintiff’s motion to amend his complaint, ruling
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that the amendment would be futile in light of its ruling
that there was no genuine issue of material fact regard-
ing the existence of a common work area.

The Court of Appeals reversed in part, holding (1)
that the “common work area doctrine” and “retained
control doctrine” are two distinct and separate excep-
tions and (2) that evidence that “employees of other
subcontractors would be or had been working in the
same area where plaintiff’s injury occurred... cre-
ate[d] a genuine issue of material fact regarding
whether plaintiff’s injury occurred in a common work
area.” 255 Mich App 165, 188; 660 NW2d 730 (2003).
Accordingly, the Court permitted plaintiff’s “retained
control” claim to proceed against Capital,® and permit-
ted plaintiff’s “common work area” claim to proceed
against both Capital and Monarch. Further, the Court
held that the trial court had erred in denying plaintiff’s
motion to amend his complaint concerning his allega-
tions that he had been injured in a “common work
area.” Both defendants filed applications for leave to
appeal with this Court, which we granted.*

II. STANDARD OF REVIEW

Summary disposition under either MCR 2.116(C)(8)
or (C)(10) presents an issue of law for our determina-
tion and, thus, “[w]e review a trial court’s ruling on a

motion for summary disposition de novo.” Straus v
Governor, 459 Mich 526, 533; 592 NW2d 53 (1999).

When a trial court grants summary disposition pur-
suant to MCR 2.116(C)(8), or (C)(10), the opportunity

3 Regarding Monarch, the Court of Appeals concluded that the trial
court’s order granting Monarch summary disposition on plaintiff’s re-
tained control theory was proper because no genuine issue of material
fact existed that Monarch had not retained control over plaintiff’s work.

* 469 Mich 947 (2003).
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for the nonprevailing party to amend its pleadings
pursuant to MCR 2.118 should be freely granted, unless
the amendment would not be justified. MCR
2.116(I)(5). An amendment, however, would not be
justified if it would be futile. Weymers v Khera, 454 Mich
639, 658; 563 NW2d 647 (1997). We will not reverse a
trial court’s decision to deny leave to amend pleadings
unless it constituted an abuse of discretion. Id. at 654.

ITI. ANALYSIS

As discussed briefly above, at common law, property
owners and general contractors generally could not be
held liable for the negligence of independent subcon-
tractors and their employees. However, in Funk, this
Court set forth an exception to this general rule of
nonliability. There, property owner General Motors
(GM) hired general contractor Darin & Armstrong
(Darin) to expand one of its plants. The general con-
tractor, in turn, subcontracted a portion of the work to
Funk’s employer, Ben Agree Company. Funk was in-
jured in a fall from a platform and sued GM and Darin,
alleging that each owed him a duty to implement
reasonable safety precautions and to ensure that work-
ers on the project used adequate safety equipment to
protect against falls. GM and Darin defended on the
basis that, under the common law, neither had a duty to
protect plaintiff from these types of dangers. Departing
from established law, this Court set forth an exception
in circumstances involving construction projects and
affirmed the verdict against Darin:

We regard it to be part of the business of a general
contractor to assure that reasonable steps within its super-
visory and coordinating authority are taken to guard
against readily observable, avoidable dangers in common
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work areas which create a high degree of risk to a signifi-
cant number of workmen. [Funk, supra at 104.]

That is, for a general contractor to be held liable under
the “common work area doctrine,” a plaintiff must
show that (1) the defendant, either the property owner
or general contractor, failed to take reasonable steps
within its supervisory and coordinating authority (2) to
guard against readily observable and avoidable dangers
(3) that created a high degree of risk to a significant
number of workmen (4) in a common work area.

Having established that a general contractor could be
held liable for negligence regarding job safety, the Court
then addressed the potential liability of a property
owner. The Court held that, under the new rule, a
property owner could itself be liable if it had “retained
control” in such a way that it had effectively stepped
into the shoes of the general contractor and been acting
as such. The Court first stated:

This analysis [i.e., the “common work area” test quoted
above in reference to the general contractor] would not
ordinarily render a “mere” owner liable. In contrast with a
general contractor, the owner typically is not a professional
builder. Most owners visit the construction site only casu-
ally and are not knowledgeable concerning safety mea-
sures. . . . Supervising job safety, providing safeguards, is
not part of the business of a typical owner. [Id. at 104-105
(emphasis added).]

Then it continued by outlining the circumstances in
which the ordinary rule would not control, saying:

[TThe law does not . . . absolve an owner who acts in a
superintending capacity and has knowledge of high degrees
of risk faced by construction workers from responsibility
for failing to require observance of reasonable safety pre-
cautions. [Id. at 106-107.]
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The Court’s use of the word “ordinarily,” italicized
above, considered in conjunction with its statement
that a property owner cannot escape liability if that
owner acts in a “superintending capacity and has
knowledge of high degrees of risk faced by construction
workers,” necessarily implies that, under certain cir-
cumstances, the “common work area” doctrine would
render a property owner liable.? Thus, it is clear that
this Court was applying the identical “common work
area” analysis to GM, as property owner, on the basis
that it “retained control.”

Applying these new doctrines to the facts in Funk,
the Court noted that Funk had largely created his own
circumstances because he essentially “dug a hole
and ... [he] fell into it,” id. at 100. The general con-
tractor, Darin, was fully knowledgeable of the subcon-
tractor’s failure to implement reasonable safety precau-
tions for a readily apparent danger where such
precautions likely would have prevented Funk’s fall.
Further, the Court held that GM had exercised “an
unusually high degree of control over the construction
project,” and thus was also liable for Funk’s injuries. Id.
at 101. Thus, this Court stated that the evidence
supported a finding of GM’s tacit, if not actual, control of
safety measures or the lack thereof “in the highly
visible common work areas.” Id. at 107.

Accordingly, we conclude that, on the basis of this
Court’s analysis in Funk, the “common work area
doctrine” and the “retained control doctrine” are not
two distinct and separate exceptions. Rather, the
former doctrine is an exception to the general rule of

5 The Court also stated that “[aln owner is responsible if he does not
truly delegate—if he retains ‘control’ of the work—or if, by rule of law or
statute, the duty to guard against the risk is made ‘nondelegable.” ” Id. at
101 (emphasis added).
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nonliability of property owners and general contractors
for injuries resulting from the negligent conduct of
independent subcontractors or their employees. Thus,
only when the Funk four-part “common work area” test
is satisfied may a general contractor be held liable for
alleged negligence of the employees of independent
subcontractors regarding job safety. The “retained con-
trol” doctrine is merely a subordinate doctrine, applied
by the Funk Court to the owner defendant, that has no
application to general contractors.b

In her dissent in Funk, Justice COLEMAN was con-
cerned that the “common work area doctrine” would
devolve in practice into a strict liability regime where
general contractors would be responsible for any com-
mon work area injury that an employee of an indepen-
dent subcontractor suffers. Id. at 116. Although Justice
COLEMAN’s concerns have not come to fruition,” Funk has
morphed from a straightforward doctrine conferring
liability, under certain circumstances, on property own-
ers or general contractors for the negligence of indepen-
dent subcontractors, into a “two exception” creation.
Indeed, the instant opinion by the Court of Appeals
outlined that progression® and proceeded to erroneously

5 The Funk Court applied the “retained control” doctrine to the
property owner defendant in that case. The owner of the subject property
in this case, Rite Aid, was dismissed early in the litigation, and its liability
is not at issue. It is therefore unnecessary to address owner liability, and
we express no opinion regarding the Funk “retained control” doctrine as
it applies to property owners.

" Neither defendant nor any brief amicus curiae has urged the Court to
overrule Funk, but only to clarify the nature of the Funk holding.

8 As the Court of Appeals read the cases, Erickson v Pure Oil Corp, 72
Mich App 330, 335-336; 249 NW2d 411 (1976), distinguished the doc-
trines of “retained control” and “common work area” and applied them
separately; Signs v Detroit Edison Co, 93 Mich App 626, 632; 287 NW2d
292 (1979), addressed general contractor liability based on “retained
control” even though it found that the plaintiff was not injured in a
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conclude that even an entity that is neither a property
owner nor a general contractor (subcontractor Capital)
can be liable under Funk.

IV. APPLICATION

To establish the liability of a general contractor under
Funk, a plaintiff must prove four elements: (1) that the
defendant contractor failed to take reasonable steps
within its supervisory and coordinating authority (2) to
guard against readily observable and avoidable dangers
(3) that created a high degree of risk to a significant
number of workmen (4) in a common work area.? Id. at
104.

“common work area”; Samhoun v Greenfield Constr Co, Inc, 163 Mich
App 34, 45; 413 NW2d 723 (1987), blended the doctrines of “retained
control” and “common work area”; Johnson v Turner Constr Co, 198
Mich App 478, 480; 499 NW2d 27 (1993), separately addressed the two
doctrines; Phillips v Mazda Motor Mfg (USA) Corp, 204 Mich App 401,
408; 516 NW2d 502 (1994), addressed the doctrines of “retained control”
and “common work area” separately; Hughes v PMG Building, 227 Mich
App 1, 8; 574 NW2d 691 (1997), discussed the “common work area
doctrine” without reference to the “retained control doctrine”; Kubisz v
Cadillac Gage Textron, Inc, 236 Mich App 629, 636; 601 NW2d 160
(1999), discussed the “retained control doctrine” as a “second main
exception” to the general rule of nonliability for the negligence of an
independent contractor without mentioning the four-part test in Funk or
addressing whether the plaintiff’s injury occurred in a “common work
area”; Candelaria v B C Gen Contractors, Inc, 236 Mich App 67, 74; 600
NW2d 348 (1999), stated that the “retained control doctrine” applies only
in those situations involving “common work areas.”

Unfortunately, our post-Funk decisions that have addressed the
“retained control” and “common work area” doctrines have been plural-
ity opinions, and, as explained in Dean v Chrysler Corp, 434 Mich 655,
661 n 7; 455 NW2d 699 (1990), are not binding authority. See Beals v
Walker, 416 Mich 469; 331 NW2d 700 (1982), Plummer v Bechtel Corp,
440 Mich 646; 489 NW2d 66 (1992), and Groncki v Detroit Edison, 453
Mich 644; 557 NW2d 289 (1996).

9 With reference to element four—a common work area—we agree with
the following statement from Hughes, supra at 8-9, in which the court
concluded that an overhang on a porch did not constitute a common work
area:
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Funk is simply inapplicable to Capital in this case
because Capital was neither the property owner nor the
general contractor. Thus, the trial court’s order grant-
ing it summary disposition was proper. Accordingly, we
reverse the judgment of the Court of Appeals and
reinstate the trial court’s order granting summary
disposition for Capital.'?

Because Monarch was the general contractor, the
“common work area doctrine” may be applicable. The
trial court determined that plaintiff had failed to satisfy
element three, danger creating a high degree of risk to
a significant number of workmen, and element four, a

If the top of the overhang or even the overhang in its entirety
were considered to be a “common work area” for purposes of
subjecting the general contractor to liability for injuries incurred
by employees of subcontractors, then virtually no place or object
located on the construction premises could be considered not to be
a common work area. We do not believe that this is the result the
Supreme Court intended. This Court has previously suggested
that the Court’s use of the phrase “common work area” in Funk,
supra, suggests that the Court desired to limit the scope of a
general contractor’s supervisory duties and liability. We thus read
the common work area formulation as an effort to distinguish
between a situation where employees of a subcontractor were
working on a unique project in isolation from other workers and a
situation where employees of a number of subcontractors were all
subject to the same risk or hazard. In the first instance, each
subcontractor is generally held responsible for the safe operation
of its part of the work. In the latter case, where a substantial
number of employees of multiple subcontractors may be exposed to
a risk of danger, economic considerations suggest that placing
ultimate responsibility on the general contractor for job safety in
common work areas will “render it more likely that the various
subcontractors . . . will implement or that the general contractor
will himself implement the necessary precautions and provide the
necessary safety equipment in those areas.” Funk, supra at 104
(citations omitted).

10 Justice KELLY has concluded in her partial dissent that plaintiffs’
lawsuit against Capital should be allowed under Funk. This deviates from
Funk because Funk only authorized claims against owners and general
contractors. Capital is neither.
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common work area, and thus granted summary dispo-
sition for Monarch. This approach is consistent with
Funk and reflects the understanding that a plaintiff’s
failure to satisfy any one of the four elements of the
“common work area doctrine” is fatal to a Funk claim."

The Court of Appeals, misapprehending the merit of
the trial court’s approach, reversed the decision of the
trial court on the basis that it erred in finding that no
genuine issue of material fact existed regarding element
four—a “common work area.” Regardless of whether a
genuine issue of material fact existed with respect to
element four, reversal was erroneous because the Court
of Appeals overlooked the fact that the trial court’s
order was premised not just on a deficiency of evidence
regarding element four, but also on the fact that no
genuine issue of material fact existed regarding element
three—danger creating a high degree of risk to a
significant number of workmen.’? Inasmuch as Funk

11 Tt is potentially confusing and, indeed, may have misled some courts,
that a test with four elements has been referred to by only one of its
elements—the “common work area.” What is commonly referred to as
the “common work area doctrine,” however, has four separate elements,
all of which must be satisfied before that doctrine may apply.

12 Justice KELLY asserts in her dissent that the Court of Appeals
disagreed with the trial court’s conclusion that plaintiff had failed to
establish a genuine issue of material fact that a high degree of risk to a
significant number of workers existed. This is incorrect. The Court of
Appeals specifically stated that it limited its discussion and decision to
the question whether plaintiff was injured in a common work area. 255
Mich App at 188. Justice KELLY goes on to indicate that she would find a
genuine issue of material fact whether a significant number of workers
were exposed to danger on the basis that a mason was right below
plaintiff when he fell, and because any worker at the site would be
working in, around and under the steel structure after it was erected and
all such workers would be exposed to an extremely dangerous condition
if the structure was not competently constructed. We disagree. The fact
that one worker was below plaintiff when he fell certainly does not
establish a genuine issue of material fact regarding whether a high
degree of risk to a significant number of workers existed. Justice KELLY’s
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requires a plaintiff to establish all four elements of the
“common work area doctrine” to prevail, the trial court
ruling should have been affirmed. Thus, the trial court
did not abuse its discretion by refusing to allow plaintiff
to amend his complaint concerning the existence of a
“common work area,” because such an amendment
would have been futile. Accordingly, we reverse the
judgment of the Court of Appeals and reinstate the trial
court’s grant of summary disposition for Monarch.

V. CONCLUSION

The doctrines of “common work area” and “retained
control” are not two distinct and separate exceptions.
Rather, under the “common work area doctrine,” a
general contractor may be held liable for the negligence
of its independent subcontractors only if all the ele-
ments of the four-part “common work area” test set
forth in Funk have been satisfied. Further, the “re-
tained control doctrine” is subordinate to the “common
work area doctrine” and simply stands for the proposi-
tion that when the “common work area doctrine” would
apply, and the property owner has stepped into the
shoes of the general contractor, thereby “retaining
control” over the construction project, that owner may
likewise be held liable for the negligence of its indepen-
dent subcontractors.’* Because neither Capital nor
Monarch satisfies all four elements of the “common
work area” doctrine, we reverse the judgment of the

vague reference to “any worker” being exposed to danger if the structure
was not competently constructed is likewise insufficient to create a
genuine issue of material fact. The high degree of risk to a significant
number of workers must exist when the plaintiff is injured; not after
construction has been completed.

13 We reiterate that we are merely clarifying Funk and we express no
opinion concerning whether the Funk Court properly imposed liability on
an owner under the “retained control” doctrine.
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Court of Appeals and reinstate the trial court’s grant of
summary disposition for both defendants.

CAVANAGH, dJ. (concurring in result only). I concur in
the result reached by the majority. However, I write
separately because I would reach that result regardless
of whether the doctrines of retained control and com-
mon work area are separate doctrines. I agree with the
majority that the trial court’s grant of summary dispo-
sition to both defendants should be reinstated because
the dispositive issues in this case are not affected by
whether the doctrines are separate or one is subordi-
nate to the other. I, however, cannot join the majority
because this Court has routinely treated the doctrines
of retained control and common work area as two
separate and distinct doctrines. See Plummer v Bechtel
Constr Co, 440 Mich 646; 489 NW2d 66 (1992); Groncki
v Detroit Edison Co, 453 Mich 644; 557 NW2d 289
(1996).

Regardless of whether the doctrine of retained con-
trol is subordinate to or separate from the common
work area doctrine, it is only applicable to property
owners, and because neither defendant Capital nor
defendant Monarch is the property owner, the trial
court was correct to grant each defendant’s motion for
summary disposition with respect to the doctrine of
retained control.

Further, the common work area doctrine does not
apply to subcontractors, thus the trial court was correct
to grant defendant Capital’s motion for summary dis-
position with respect to common work area liability. See
Funk v Gen Motors Corp, 392 Mich 91, 104; 220 NW2d
641 (1974). The trial court was also correct to grant
defendant Monarch’s motion for summary disposition
with respect to the common work area doctrine. Re-
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gardless of when the danger to a significant number of
workers must exist, plaintiff failed to show that a
genuine issue of material fact existed about whether
there was danger creating a high degree of risk to a
significant number of workers. Because plaintiff failed
to establish a genuine issue of material fact and because
defendant Monarch was entitled to judgment as a
matter of law, the trial court was correct to grant
defendant Monarch’s motion for summary disposition.
Thus, I concur in the result only.

KELLY, J. (concurring in part and dissenting in part).
This Court granted leave limited to whether the re-
tained control doctrine and the common work area
doctrine are separate and to a discussion of the scope of
each doctrine. 469 Mich 947 (2003). The majority holds
that the doctrines are not separate as applied to general
contractors who utilize subcontractors. Ante at 49.

I respectfully dissent. I believe that the retained
control doctrine and the common work area doctrine
are distinct theories of liability. They are founded on
different premises. Like all common-law tort theories,
they reinforce distinct social norms.!

The retained control doctrine applies to one who
engages an independent contractor but retains actual
control over the manner in which the work is per-
formed. It imposes a duty to ensure that the contractor
exercises due care for the safety of others. See 2
Restatement of Torts, 2d, § 414, p 387. It deters unde-
sirable conduct.

The common work area doctrine arises from the
characteristics of common work areas and the efficiency
of imposing responsibility on the entity that has respon-

L See, generally, 1 Dobbs, The Law of Torts, Aims, Policies and Methods
of Tort Law, Ch 1, Topic B, p 12 ff.
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sibility over the entire area. Funk v Gen Motors Corpo-
ration, 392 Mich 91, 104; 220 NW2d 641 (1974), over-
ruled in part on other grounds by Hardy v Monsanto
Enviro-Chem Systems, Inc, 414 Mich 29; 323 NW2d 270
(1982).

Whether either of these doctrines applies in a given
case is a question of fact. The majority affirms the trial
court’s determination that plaintiff failed to create a
genuine issue of material fact on the third element of
the common work area doctrine. The trial court held
that plaintiff failed to establish that there was a danger
creating a high degree of risk to a significant number of
workers.2 Ante at 60. The Court of Appeals held that
plaintiff presented evidence that other workers “would
be or had been working in the same area where plain-
tiff’s injury occurred.” 255 Mich App 165, 188; 660
NWw2d 730 (2003).

Plaintiff testified that a mason was working “right
below” him when the steel structure collapsed. This is
evidence that other workers were in, around, and under
the structure while it was being erected. It is reasonable
to infer that other workers would continue to be in, on,
and around it as construction continued. If the struc-
ture were not built competently, an extremely danger-
ous condition would exist that the structure would
collapse. It is of no moment that there happened to be
only one worker in the area at the time of the accident.

THE COURT OF APPEALS DECISION IS CORRECT

I agree with the Court of Appeals. Plaintiff’s testi-
mony is sufficient to create a genuine issue of material

2 See Groncki v Detroit Edison Co, 453 Mich 644, 662; 557 NW2d 289
(1996) (BrickLEY, C.J.), citing Funk, supra at 104.
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fact regarding whether a significant number of workers
in addition to the mason were exposed to the danger.

Moreover, plaintiff presented evidence that defendant
Capital Welding retained control over the manner in
which the work of Capital’s subcontractor, Abray, was
performed. Capital’s field superintendent stated that he
instructed Abray’s ironworkers on proper erection.
Plaintiff, Abray’s employee, testified that Capital’s su-
perintendent instructed him on particular aspects of the
job.3

The contract between Capital and Monarch obligated
Capital to undertake safety precautions for the steel
erection work. Capital’s field superintendent stated
that he had the authority to remove a contractor from
the site for safety violations. Therefore, Capital re-
tained its responsibility to ensure that the steel was
erected safely after subcontracting the work to Abray,
plaintiff’s employer.

An analogy between Funk and this case is appropri-
ate. Funk did not explicitly limit its reasoning to
landowners and general contractors. The landowner
there was liable to its contractor’s employee because it
retained control over the safety precautions imple-
mented on the site. See Funk at 107-108. In this case,
plaintiff presented evidence that Capital retained con-
trol over the methods and safety procedures for Abray’s
erection of the steel. Capital stands in the identical
position to plaintiff as the landowner in Funk did as to
Funk. Accordingly, it was not entitled to summary
disposition on the proposition that it could not be liable
to its contractor’s employee.

3 Plaintiff was told to fabricate lugs that would be welded to the
structure’s columns.
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However, with respect to Monarch, plaintiff failed to
establish that Monarch had anything more than gen-
eral oversight of the construction. This is insufficient to
establish liability under either the common work area
doctrine or the retained control doctrine. Johnson v
Turner Constr Co, 198 Mich App 478, 480; 499 NW2d 27
(1993). Monarch was entitled to summary disposition.

POSSIBLE UNINTENDED RESULTS OF THE
DESHAMBO AND ORMSBY DECISIONS

DeShambo* and Ormsby read together could have
unfortunate unintended results in future cases. Under
the tort reform statutes, with few exceptions, liability is
no longer joint but only several. MCL 600.2956. It is
based on fault. MCL 600.2957(1). The fault of a party is
determined by the trier of fact regardless of whether the
party can be held legally liable. MCL 600.6304(1).

However, an injured individual can recover only from
a party that can be held legally liable. The trier of fact
may assign fault to one who engages an independent
contractor and then negligently directs the actions of
that contractor. But under today’s decisions in Ormsby
and DeShambo, such an employer, landowner or other-
wise, could not be held liable unless an injury occurs in a
common work area. Hence, employers now can conceiv-
ably escape all liability for their own negligence in a
given accident.

4 This case was argued and submitted together with DeShambo v
Anderson, 471 Mich 27; 684 NW2d 332 (2004). DeShambo holds that a
landowner is not liable for an independent contractor’s negligence that
injures an employee of that contractor who is engaged in an inherently
dangerous activity. Id. at 41. The analysis in Ormsby could logically be
extended to preclude liability of a landowner under the combined
common work area/retained control doctrine as well.
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I believe that this result is not consistent with the
principles underlying the common law. It is inconsis-
tent, also, with the intent of the tort reform statutes. A
negligent actor should be legally liable for his actions.
Because the majority’s decision undermines this prin-
ciple, I disagree and would affirm the decision of the
Court of Appeals.
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CRAIG v OAKWOOD HOSPITAL

Docket Nos. 121405, 121407-121409, 121419. Argued March 10, 2004
(Calendar No. 5). Decided July 23, 2004. Rehearing denied post,
1201.

Antonio Craig, by his next friend, Kimberly Craig, brought a
malpractice action in the Wayne Circuit Court against Oakwood
Hospital, Henry Ford Hospital, Associated Health System, Associ-
ated Physicians, PC., and Elias G. Gennaoui, M.D., seeking dam-
ages for his neurological and physical ailments, which were
allegedly caused by defendants’ negligence in treating his mother
during her labor leading to his delivery. A jury returned a verdict
for the plaintiff. The court, Carole F. Youngblood, J., determined
that defendant Henry Ford Health System (Henry Ford) was liable
as a successor corporation to defendant Associated Physicians,
PC., and denied the defendants’ motions for judgment notwith-
standing the verdict and for a new trial. The Court of Appeals,
SAwyER and OWENS, dJdJ. (CooPER Pd., concurring in part and
dissenting in part), affirmed in part, including Henry Ford’s
successor liability, and reversed the trial court’s denial of remitti-
tur of damages for lost earning capacity. 249 Mich App 534 (2002).
The defendants appealed.

In an opinion by Justice YOUNG, joined by Chief Justice CORRI-
GAN, and Justices WEAVER, TAYLOR, and MARKMAN, the Supreme
Court held:

The trial court erred in denying defendant Oakwood Hospital’s
motion for an evidentiary hearing on the admissibility of the
theories propounded by one of the plaintiff’s expert witnesses. The
defendants are entitled to judgment notwithstanding the verdict
because, although the plaintiff adduced evidence from which the
jury could conclude that the defendants had breached the appro-
priate standard of care, the jury had no basis in the record to
conclude that this breach caused plaintiff’s cerebral palsy, mental
retardation, and other neurological conditions. Henry Ford was
not liable under a successor liability theory because it had pur-
chased only the administrative portion of Associated Physicians,
PC., rather than its medical practice.

1. In this case, defendant Oakwood Hospital sought an eviden-
tiary hearing regarding the qualifications and theories of
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one of the plaintiff’s expert witnesses. MRE 702 permitted the
admission of the expert witness’s testimony only if the court
determined that it was based on recognized scientific, technical, or
other specialized knowledge. When the defendant challenged the
plaintiff’s expert’s theory as novel and not generally accepted
within the medical community, the trial court erroneously con-
cluded that the court was required to review the testimony for
admissibility only if the defendant made a preliminary showing that
the testimony was inadmissible. However, the proponent of expert
opinion testimony bears the burden of proving that the contested
opinion is based on generally accepted methodology. People v Young
(After Remand), 425 Mich 470, 475 (1986). Therefore, the trial court
abused its discretion by denying the motion for an evidentiary
hearing relating to the plaintiff’s expert witness’s theory.

2. To establish a cause of action for medical malpractice, a
plaintiff must demonstrate (1) the appropriate standard of care
governing the defendant’s conduct at the time of the purported
negligence, (2) that the defendant breached that standard of care,
(3) that the plaintiff was injured, and (4) that the plaintiff’s
injuries were the proximate result of the defendant’s breach of the
applicable standard of care. Weymers v Khera, 454 Mich 639, 655
(1997); MCL 600.2912a. In order to prove proximate causation, a
plaintiff must adduce a valid theory of causation based on facts in
evidence. This theory of causation may not rest on a possibility or
a plausible explanation, but must exclude with a fair amount of
certainty any other reasonable hypotheses. The plaintiff failed to
present evidence of a causal relationship between his present
neurological conditions and the repeated, Pitocin-induced pound-
ing of the fetal head against the maternal anatomy described by
his expert witness. Therefore, there was no evidence from which
the jury could infer that plaintiff’s present neurological disabilities
were caused by a breach of the applicable standard of care. Given
the absence of any evidence that plaintiff’s injuries are attribut-
able to defendant’s conduct, the trial court erred in denying the
defendants’ motions for a judgment notwithstanding the verdict
and the Court of Appeals erred in affirming that denial.

3. The trial court erroneously imposed successor liability on
Henry Ford. A successor corporation that purchases a predecessor
corporation’s assets for cash assumes the predecessor’s liabilities
only where, among other circumstances, the transaction was a
consolidation or merger, or the transferee corporation is a mere
continuation or reincarnation of the old corporation. Foster v
Cone-Blanchard Machine Co, 460 Mich 696, 702 (1999). Only the
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medical practice portion of Associated Physicians, PC. is potentially
liable in this malpractice action. Henry Ford purchased for cash only
the administrative portion of the bifurcated Associated Physicians,
PC. Because these entities did not consolidate or merge and because
Henry Ford is not a continuation of the medical practice of Associ-
ated Physicians, PC., Henry Ford is not liable as a successor.

Justice CAVANAGH, concurring, stated his agreement with the
majority except for some of the rationale regarding successor
liability. He concurred in result only with respect to the issue of
successor liability.

Justice KELLY, concurring in part and dissenting in part, stated
that the failure to hold a Davis-Frye hearing was not an abuse of
discretion under the facts of this case. Defendant Oakwood Hos-
pital failed to meet its obligation to provide support for its claim
that the testimony of the plaintiff’s causation expert regarding
traumatic injury was not accepted within the scientific community.
The plaintiff did present sufficient evidence to establish the
element of causation. Justice KELLY concurred with the conclusion
of the majority that Henry Ford Hospital is not liable under the
theory of successor liability. Therefore, she would affirm the
decisions of both lower courts in favor of the plaintiff, except with
respect to Henry Ford Hospital and agrees with the majority that
that part of the decisions should be reversed.

Reversed and remanded for entry of judgment in the defen-
dants’ favor.

EVIDENCE — EXPERT WITNESS'S THEORY — (GENERAL SCIENTIFIC ACCEPTANCE —
DAvis-FRYE HEARING.

Once an opposing party in a medical malpractice case has moved to
exclude the other party’s expert testimony and theory as novel and
not generally scientifically accepted, the proponent of the expert
opinion testimony bears the burden of proving that the contested
opinion is based on generally accepted methodology.

Mark L. Silverman, M.D., J.D., PC. (by Mark L.
Silverman, M.D.), for the plaintiff.

Dickinson Wright PLLC (by Barbara H. Erard and
Phillip J. DeRosier) for Oakwood Hospital.

Kallas & Henk, PC. (by Leonard A. Henk), and Kitch
Drutchas Wagner Denardis & Valitutti (by Susan Healy
Zitterman) for Henry Ford Health System.
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John P Jacobs, PC. (by John P Jacobs), for Elias G.
Gennaoui, M.D., and Associated Physicians, PC.

Amici Curiae:

Honigman Miller Schwartz and Cohn LLP (by Chris
E. Rossman and Jason Schian Conti) for the Michigan
Health and Hospital Association.

Plunkett & Cooney, PC. (by Mary Massaron Ross), for
The Defense Research Institute.

Foster, Swift, Collins & Smith, PC. (by Thomas R.
Meagher), for the Michigan Defense Trial Counsel.

Stinnett Thiebaud & Remington L.L.P (by Mark A.
Stinnett and Philipa M. Remington) and Plunkett &
Cooney, PC. (by Robert G. Kamenec), for the American
College of Obstetricians and Gynecologists.

YOUNG, J. Plaintiff, now an adult, suffers from cere-
bral palsy, mental retardation, and a number of other
neurological and physical ailments. He argues, through
his mother as next friend, that these conditions are the
proximate results of defendants’ negligence in treating
his mother during her labor leading to his delivery.
Specifically, plaintiff maintains that defendants admin-
istered an excessive amount of a contraction-inducing
medication to his mother and were unable to detect
signs of fetal distress because they failed to make
appropriate use of fetal monitoring devices. The trial
court denied defendants’ request to hold a Davis-Frye
hearing on expert testimony that purported to draw a
causal connection between these breaches of the stan-
dard of care and plaintiff’s present neurological and
physiological condition.

Following a five week trial, the jury returned a

verdict in plaintiff’s favor. The trial court thereafter
determined that defendant Henry Ford Health System
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was liable as a successor corporation to defendant
Associated Physicians, PC. The trial court denied the
defendants’ motions for judgment notwithstanding the
verdict or for a new trial. The Court of Appeals affirmed
the judgment of liability, but ordered remittitur on lost
wage earning capacity.! We reverse and remand the
matter for entry of judgment in defendants’ favor.

I. FACTS AND PROCEDURAL HISTORY

This appeal arises out of the events surrounding
plaintiff’s birth on July 16, 1980. Plaintiff’s mother,
Kimberly Craig, received prenatal care from defendant
Associated Physicians, PC. Associated Physicians em-
ployed four obstetricians, including defendants Dr.
Elias Gennaoui and Dr. Ajit Kittur.2 Ms. Craig met with
each obstetrician at some point before plaintiff’s birth,
but was primarily attended to by Dr. Gennaoui during
plaintiff’s delivery.

Ms. Craig’s amniotic and chorionic membranes rup-
tured at approximately 5:30 AM. on July 16, 1980, and
she was admitted to defendant Oakwood Hospital
within a half hour. The resident doctor on call at the
time noted that plaintiff’s fetal heart tones were within
a normal range. Dr. Kittur, who was the attending
physician on staff when Ms. Craig was admitted, re-
quested that Ms. Craig be given an intravenous (IV)
“keep open” line to maintain hydration and to establish
a channel for the intravenous administration of medi-
cation, should the need arise. Nurses applied an exter-
nal fetal-uterine monitor to Ms. Craig at approximately
9:30 AM,, at which time she still had not experienced

1 249 Mich App 534; 643 NW2d 580 (2002).

2 Dr. Kittur is not a party to this appeal because the jury determined
that he was not negligent.



72 471 MICH 67 [July
OPINION OF THE COURT

contractions. At 10:00, Ms. Craig began to receive 1000
cc of a 5% Ringer’s lactate solution through the “keep
open” 1V line.

Dr. Gennaoui, who had taken over for Dr. Kittur
sometime after Ms. Craig was admitted, met with Ms.
Craig at approximately 11:00 AM. He was concerned that
Ms. Craig and her child had been exposed to infection
since her membranes burst earlier that morning,® and
concluded that Ms. Craig should be given ten units of
Pitocin* in order to induce labor.® From 11:30 AM. to
6:00 PM., Ms. Craig was given doses of Pitocin in
increasing amounts.

One of the central issues at trial was the precise
amount of Pitocin administered to Ms. Craig and
whether, as plaintiff argued, she had mistakenly re-
ceived a double dosage. Plaintiff’s standard of care
expert, Paul Gatewood, M.D., testified that Ms. Craig’s
medical records reveal that she was inadvertently given
two doses of Pitocin. The first was administered shortly
after 11:00 AM. upon Dr. Gennaoui’s order. Nurse Quin-
lan wrote a check on Dr. Gennaoui’s order for Pitocin to
indicate, according to Dr. Gatewood, that she had per-
formed Dr. Gennaoui’s request and had administered
Pitocin through the 5% Ringer’s lactate solution.

Dr. Gatewood noted, however, that another nurse,
Tyra, had written in Ms. Craig’s records that she had
administered Pitocin through D5W, a solution other

3 Dr. Gennaoui testified that amniotic fluid, which was discharged
when plaintiff’s amniotic and chorionic membranes burst, protected the
fetus from infection.

4 “Pitocin” is a brand name for synthetic oxytocin.

5 Plaintiff contends that records from a fetal uterine monitor show that
Ms. Craig was, in fact, experiencing contractions before Dr. Gennaoui’s
decision to administer Pitocin.

5 Dr. Gatewood described this solution as a mix of dextrose and water.
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than the 5% Ringer’s lactate Ms. Craig was already
receiving intravenously. Thus, according to Dr. Gate-
wood’s testimony, Dr. Gennaoui had given a single order
for Pitocin that had been filled twice—once by Nurse
Quinlan through the 5% Ringer’s lactate solution, and
once by Nurse Tyra through the D5W solution.

Also contested at trial was whether Ms. Craig’s labor
presented any complications. Medical records compiled
after plaintiff’s birth show that Ms. Craig began expe-
riencing contractions of “moderate” strength after re-
ceiving Pitocin and that “moderate” contractions con-
tinued until plaintiff’s delivery.

Plaintiff contends, however, that the records from a
fetal uterine monitor tell a different story. These
records, according to Dr. Gatewood, show that plaintiff
experienced recurrent decelerations of his heart rate, or
bradycardia, after Ms. Craig began to receive Pitocin.
Dr. Gatewood explained at trial that the decelerations
occurred because the Pitocin administered to Ms. Craig
caused contractions of excessive intensity and duration.
Plaintiff’s umbilical cord became compressed because of
these contractions, thereby decreasing the amount of
blood flowing to plaintiff. The result was the pattern of
decelerations in heart rate shown by the fetal uterine
monitor and a decrease in the amount of oxygen flowing
to plaintiff’s brain, or “hypoxia” in medical parlance.

Plaintiff was born shortly before 7:00 .M. that day.
His Apgar scores, 8 and 9 (on a one to ten scale), were
well within the typical range,” indicating that plaintiff
appeared to be a normal, healthy baby. Plaintiff also
contests this Apgar assessment, maintaining that a

" An Apgar score represents an evaluation of a newborn infant’s
physical condition immediately after birth. An infant is evaluated at one
and five minutes after birth on five criteria: heart rate, respiratory effort,
muscle tone, skin color, and response to stimuli. Each criterion is
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picture of plaintiff taken shortly after his birth depicts an
infant who had recently suffered head trauma. Specifi-
cally, plaintiff points to a “large ridge” across his fore-
head as evidence of “facial or brow molding,” and argues
that the photograph clearly reveals bruising and edema,?
both sure signs of trauma. In addition, plaintiff con-
tends that the postdelivery picture shows him “gazing”
to the right while holding his left hand in a cortical
position and that these “are indicative of acute brain
injury.”

Two days after his birth, plaintiff was examined by
pediatrician Dr. Carolyn Johnson, who concluded that
plaintiff seemed to be healthy and displayed normal
cognitive functions. Plaintiff received a vastly different
diagnosis approximately one year later. On June 6,
1981, Ms. Craig had plaintiff examined by Dr. Michael
Nigro, a pediatric neurologist, after noticing that plain-
tiff began to seem developmentally slow after his third
month. Dr. Nigro diagnosed plaintiff with nonprogres-
sive encephalopathy® with global developmental delay
and mild spasticity. He concluded at the time and
maintained throughout this trial that the etiology or
cause of plaintiff’s condition was unclear.1?

assigned a value between zero and two, with a score of ten indicating the
best condition. Attorney’s Dictionary of Medicine Illustrated, vol 1, p
A-475.

8 An “edema” is an “effusion of serious fluid into the interstices of cells
in tissue spaces or into body cavities.” Random House Webster’s Un-
abridged Dictionary (2d ed, 2001).

9 “Encephalopathy” is a general term for any disease of the brain.
Random House Webster’s Unabridged Dictionary (2d ed, 2001).

10 Dr. Nigro gave a slightly different diagnosis later, on October 30,
1981, when he opined that plaintiff had chronic, nonspecific encephal-
opathy with retardation or psychomotor delay, cerebral palsy, and epi-
lepsy. When plaintiff was in his early teens, Dr. Nigro diagnosed him with
profound encephalopathy, spastic quadriplegia, mental retardation, and
aphasia. “Aphasia” is “the loss of a previously held ability to speak or
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Plaintiff initiated the present lawsuit in 1994
through his mother, Kimberly Craig, as next friend. He
alleged that Drs. Gennaoui and Kittur committed medi-
cal malpractice in failing to monitor plaintiff’s heart-
beat with an internal uterine catheter until 2:30 P.M. on
July 16, 1980. Further, he alleged that Dr. Gennaoui
and his colleagues negligently administered Pitocin to
Ms. Craig despite the fact that she presented physical
symptoms indicating that Pitocin was unnecessary and
potentially harmful. As a result, plaintiff alleged, plain-
tiff sustained brain damage either through hypoxia or
through the pounding of plaintiff’s head against his
mother’s “pelvic rim” before birth.

Plaintiff also named Associated Physicians, PC., the
employer of Drs. Kittur and Gennaoui, under a theory of
vicarious liability. In addition, plaintiff named Oakwood
Hospital, where plaintiff was delivered, and named
Henry Ford Hospital under a successor liability theory.!

On January 21, 1997, defendant asked the Court to
exclude the testimony of Dr. Ronald Gabriel, plaintiff’s
proposed causation expert, or, in the alternative, to
conduct a Davis-Frye hearing.'? This motion was denied.

Henry Ford filed a successful motion to sever. How-
ever, the trial court found after conducting a bench trial
that Henry Ford was liable to plaintiff as a successor to
Associated Physicians, PC.

After the jury found in plaintiff’s favor, the court
entered judgment of $21 million, reflecting the present

understand spoken or written language, due to injury of the brain.”
Random House Webster’s Unabridged Dictionary (2d ed, 2001).

1 Henry Ford had purchased the administrative portion of Associated
Physicians Medical Center, Inc., a business corporation created from the
professional corporation that had employed defendants Dr. Gennaoui and
Dr. Kittur at the time of the alleged malpractice. The relationships
between the corporate entities are discussed in greater detail below.

12 See People v Davis, 343 Mich 348; 72 NW2d 269 (1955); Frye v United
States, 54 App DC 46; 293 F 1013 (1923).
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value of the $36 million awarded by the jury. The trial
court denied defendants’ motion for judgment notwith-
standing the verdict or a new trial.

On February 1, 2002, the Court of Appeals affirmed
the jury verdict in plaintiff’s favor, but ordered remit-
titur because of the jury’s overestimation of plaintiff’s
lost wage earning capacity.’® The panel also affirmed the
trial court’s conclusion that Henry Ford was liable to
plaintiff as a successor corporation.

We granted defendants’ applications for leave to ap-
peal on September 12, 2003, limiting the parties to the
following issues: “(1) Whether the witnesses’ testimony
was based on facts not in evidence and whether the trial
court erred in permitting the testimony of plaintiff’s
expert witnesses; (2) Whether the trial court erred in
finding defendant Henry Ford Hospital liable on a suc-
cessor liability theory.”* We denied plaintiff’s applica-
tion for leave to appeal the decision of the Court of
Appeals.

II. STANDARD OF REVIEW

We review a trial court’s decision to admit or exclude
evidence for an abuse of discretion.!® A court necessarily
abuses its discretion when it “admits evidence that is
inadmissible as a matter of law.”'¢ However, any error in
the admission or exclusion of evidence will not warrant
appellate relief “unless refusal to take this action ap-
pears ... inconsistent with substantial justice,”'” or
affects “a substantial right of the [opposing]| party.”®

13 249 Mich App 534, 544.

14469 Mich 880 (2003) (citations omitted).

15 People v Katt, 468 Mich 272, 278; 662 NW2d 12 (2003).
16 1d.

17 MCR 2.613(A).

18 MRE 103(a).
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We review de novo a trial court’s decision to grant or
deny a motion for judgment notwithstanding the ver-
dict.’ In conducting this review de novo, we “ ‘review
the evidence and all legitimate inferences in the light
most favorable to the nonmoving party.” ”2° Only when
“the evidence viewed in this light fails to establish a
claim as a matter of law” is the moving party entitled to
judgment notwithstanding the verdict (JNOV).2

The doctrine of successor liability is “ ‘derived from
equitable principles.” 722 Its application is therefore
subject to review de novo.?

ITI. IMPROPER ADMISSION OF EXPERT TESTIMONY

We turn, first, to the trial court’s erroneous conclusion
that defendant Oakwood Hospital was not entitled to a
Dauis-Frye hearing before the admission of Dr. Ronald
Gabriel’s expert testimony. Defendant contends that the
trial court erred when it denied its motion to exclude the
expert opinion testimony of Dr. Gabriel or, in the alter-
native, to hold a Davis-Frye hearing. We agree.

A. MRE 702 AND DAVIS-FRYE ANALYSIS

Expert testimony is admitted pursuant to MRE 702,
which provided, at the pertinent times:

If the court determines that recognized scientific, tech-
nical, or other specialized knowledge will assist the trier of

9 Sniecinski v Blue Cross & Blue Shield, 469 Mich 124, 131; 666 NW2d
186 (2003).

20 Id., quoting Wilkinson v Lee, 463 Mich 388, 391; 617 NW2d 305
(2000).

2 Id.

22 Stevens v McLouth Steel Products Corp, 433 Mich 365, 376; 446
NW2d 95 (1989), quoting Mustkiwamba v ESSI, Inc, 760 F2d 740, 750
(CA 7, 1985).

2 Stachnik v Winkel, 394 Mich 375, 383; 230 NW2d 529 (1975).
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fact to understand the evidence or to determine a fact in
issue, a witness qualified as an expert by knowledge, skill,
experience, training, or education, may testify thereto in
the form of an opinion or otherwise. . ..

In construing this rule of evidence, we must apply “ ‘the
legal principles that govern the construction and appli-
cation of statutes.” ”?* When the language of an eviden-
tiary rule is unambiguous, we apply the plain meaning
of the text “ ‘without further judicial construction or
interpretation.’ %

The plain language of MRE 702 establishes three
broad preconditions to the admission of expert testi-
mony.2® First, the proposed expert witness must be
“qualified” to render the proposed testimony.?’” Gener-
ally, the expert may be qualified by virtue of “knowl-
edge, skill, experience, training, or education.”? In a
medical malpractice action such as this one, the court’s
assessment of an expert’s “qualifications” are now
guided by MCL 600.2169(2):

In determining the qualifications of an expert witness in
an action alleging medical malpractice, the court shall, at a
minimum, evaluate all of the following:

(a) The educational and professional training of the
expert witness.

(b) The area of specialization of the expert witness.

(¢) The length of time the expert witness has been
engaged in the active clinical practice or instruction of the
health profession or the specialty.

2 CAM Constr v Lake Edgewood Condo Ass’n, 465 Mich 549, 554; 640
NW2d 256 (2002), quoting Grievance Administrator v Underwood, 462
Mich 188, 193; 612 NW2d 116 (2000).

% Id.

% People v Beckley, 434 Mich 691, 710-711; 456 NW2d 391 (1990)
(opinion of BRICKLEY, J.).

%I MRE 702.
% Id.
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(d) The relevancy of the expert witness’s testimony.

Second, the proposed testimony must “assist the
trier of fact to understand the evidence or to determine
afact inissue . .. .”? In other words, the expert opinion
testimony “must serve to give the trier of fact a better
understanding of the evidence or assist in determining
a fact in issue.”30

Finally, under MRE 702 as it read when this matter
was tried, expert testimony must have been based on a
“recognized” form of “scientific, technical, or other
specialized knowledge.”3! The Court of Appeals properly

construed this language in Nelson v American Sterilizer
Co (On Remand):

The word “recognized” connotes a general acknowledge-
ment of the existence, validity, authority, or genuineness of
a fact, claim or concept. The adjective “scientific” connotes
a grounding in the principles, procedures, and methods of
science. Finally, the word “knowledge” connotes more than
subjective belief or unsupported speculation. The word
applies to any body of known facts or to any body of ideas
inferred from such facts or accepted as truths on good
grounds. 32!

% MRE 702.
30" Beckley, supra at 711 (opinion of BRICKLEY, d.).

31 MRE 702. This rule was amended effective January 1, 2004, and now
provides:

If the court determines that scientific, technical, or other spe-
cialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education may
testify thereto in the form of an opinion or otherwise if (1) the
testimony is based on sufficient facts or data, (2) the testimony is
the product of reliable principles and methods, and (3) the witness
has applied the principles and methods reliably to the facts of the
case.

32 223 Mich App 485, 491; 566 NW2d 671 (1997) (citations and
quotation marks omitted).
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Continuing along these lines, the word “technical” sig-
nifies grounding in a specialized field of knowledge, or a
particular “art, science, or the like.”3? Similarly, “special-
ized” suggests a foundation in a specific field of study or
expertise.?

When this case was tried, the admission of expert
testimony was subject not only to the threshold require-
ments of MRE 702, but also to the standard articulated
in People v Davis,*now generally known in Michigan as
the Davis-Frye test.?® In Davis, we held that expert
opinion based on novel scientific techniques is admis-
sible only if the underlying methodology is generally
accepted within the scientific community.?” Thus, in
determining whether the proposed expert opinion was
grounded in a “recognized” field of scientific, technical,
or other specialized knowledge as was required by MRE
702, a trial court was obligated to ensure that the expert
opinion was based on accurate and generally accepted
methodologies.?® The proponent of expert testimony
bears the burden of proving general acceptance under
this standard.®

B. THE TRIAL COURT’S FAILURE TO PERFORM ITS
GATEKEEPING ROLE UNDER MRE 702

In this case, defendant Oakwood Hospital moved in
limine to exclude the testimony of Dr. Ronald Gabriel

33 Random House Webster’s Unabridged Dictionary (2d ed, 2001).
3 Id.

3 343 Mich 348; 72 NW2d 269 (1955).

3 See Frye v United States, 54 App DC 46; 293 F 1013 (1923).

3T Davis, supra at 370.

38 Id. at 372. See also People v Young, 418 Mich 1, 24; 340 NW2d 805
(1983) (“The Davis-Frye standard is the means by which the court can
determine that the novel evidence offered for admission here enjoys such
recognition.”).

39 People v Young (After Remand), 425 Mich 470, 475; 391 NW2d 270
(1986).
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on the basis that Dr. Gabriel’s theory of how plaintiff
sustained brain damage was not generally accepted
within the medical community, as required by Davis-
Frye. Dr. Gabriel’s etiological theory, as summarized by
defendant in arguing its motion, was that “hyperstimu-
lat[ion]” of the uterus caused the head of the fetus
(plaintiff) to pound against his mother’s pelvic anatomy,
thereby producing permanent brain damage. This
theory, according to defendant, was novel enough to be
excluded and, at best, was admissible only once it
passed through the crucible of Davis-Frye analysis.

In response to this motion, plaintiff’s attorney pro-
duced several articles and authorities that were meant
to demonstrate a link between the use of Pitocin and
the type of injury sustained by plaintiff. But while some
of these articles described a correlation between the use
of Pitocin and generalized brain injury, none of these
authorities supported the theory of causation actually
put forth by Dr. Gabriel. That is, none supported a
causal connection between Pitocin and brain injury
incurred through repeated pounding of the fetal head
against maternal anatomy.

However, the court did not rely on authorities prof-
fered by plaintiff in denying defendant’s motion for a
Davis-Frye hearing. Instead of consulting plaintiff’s
proffered scientific and medical literature, the court
erroneously assigned the burden of proof under Davis-
Frye to defendant—the party opposing the admission of
Dr. Gabriel’s testimony—and held that defendant was
not entitled to a hearing because it failed to prove that
Dr. Gabriel’s theory lacked “general acceptance.”

40 Indeed, the trial court was explicit in this regard:

[Allocating the burden of proof to the proponent of novel
scientific testimony| would mean that everybody can come in here
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When the MRE 702 principles described above are
properly applied, it is evident that the trial court abused
its discretion in denying defendant’s motion for a
Davis-Frye hearing. This abuse of discretion was predi-
cated on two fundamental legal errors.

First, the trial court erred in concluding that it had
no obligation to review plaintiff’s proposed expert tes-
timony unless defendant introduced evidence that the
expert testimony was “novel.” Under MRE 702, the
trial court had an independent obligation to review all
expert opinion testimony in order to ensure that the
opinion testimony satisfied the three Beckley precondi-
tions noted above—that it was rendered by a “qualified
expert,” that the testimony would “assist the trier of
fact,” and, under the rules of evidence in effect during
this trial, that the opinion testimony was rooted in
“recognized” scientific or technical principles. These
obligations applied irrespective of the type of expert
opinion testimony offered by the parties.*! While a party
may waive any claim of error by failing to call this
gatekeeping obligation to the court’s attention, the
court must evaluate expert testimony under MRE 702
once that issue is raised.

and allege that whatever everybody’s expert is saying is not
supported by scientific data, and I would have to hold a Davis-Frye
hearing in every single case where any expert had to testify. And
that’s not the standard. You have to submit some evidence to me
that I need a Davis-Frye hearing, other than you just saying it.

The dissent makes the same error. See post 100-103. But compare
Young (After Remand), supra at 475 (allocating the burden of proof under
Davis-Frye to the proponent of novel scientific evidence).

The position advocated by the trial court and the dissent is not
only at odds with our Davis-Frye jurisprudence, but it also defies
logic. The trial court’s rule would require the party opposing
expert testimony to prove a negative—that the expert’s opinion is
not generally accepted. This is an unreasonable and thoroughly
impractical allocation of the burden of proof.

4 See MRE 702.
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Second, the trial court erred in concluding that there
was no justification for a Davis-Frye hearing. At issue
was Dr. Gabriel’s opinion that Pitocin administered to
Ms. Craig produced contractions of excessive duration
and force, that these contractions caused plaintiff’s
head to be repeatedly ground against Ms. Craig’s pelvic
anatomy, and that the resulting head trauma caused
plaintiff’s cerebral palsy. This causal sequence, defen-
dant argued, has “never been described in medical
literature” and was at odds with the testimony of
plaintiff’s other expert witnesses.

Plaintiff failed to introduce a single authority that
truly supported Dr. Gabriel’s theory in response to
defendant’s motion. Instead, plaintiff repeatedly
stressed that medical literature amply supported the
proposition that Pitocin could cause brain damage—a
proposition defendant did not contest—and supplied
the court with literature to that effect. But this litera-
ture had little to do with Dr. Gabriel’s causal theory and
therefore did not counter the proposition that his
expert opinion was based on novel science.

Therefore, a Davis-Frye hearing was more than jus-
tified in light of the information before the trial court
when it ruled on defendant’s motion in limine. The
proponent of expert opinion testimony bears the burden
of proving that the contested opinion is based on
generally accepted methodology.*2 Because there was no
evidence to indicate that Dr. Gabriel’s theory was
anything but novel, the trial court was required to
conduct the Davis-Frye inquiry requested by defendant.

Had the trial court conducted the assessment re-
quired by MRE 702, it might well have determined that
Dr. Gabriel’s theory was not “recognized” as required
by our rules of evidence. Indeed, the evidence

42 Young (After Remand), supra at 475.
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plaintiff offered in support of Dr. Gabriel should have
provided sufficient notice to the trial court that his
theory lacked general acceptance in the medical com-
munity. For one thing, Dr. Gabriel was unable to cite a
single study supporting his traumatic injury theory
during a voir dire conducted at trial. The only authori-
ties he offered for the proposition that excessive
amounts of Pitocin may cause cerebral palsy through
the traumatic mechanism he described at trial were
studies he cited in which Pitocin caused cerebral palsy
in animals when given in excessive amounts. These
studies did not involve the “bumping and grinding”
mechanism on which Dr. Gabriel’s expert testimony
relied. In fact, Dr. Gabriel expressly distinguished the
mechanism to which he attributed plaintiff’s injuries
from those at work in the animal studies. It would
appear, then, that there was little evidence that Dr.
Gabriel’s theory was “recognized,” much less generally
accepted, within pediatric neurology.

Second, had the court conducted the MRE 702 in-
quiry requested by defendant, it might have discovered
that Dr. Gabriel’s theory lacked evidentiary support. Dr.
Gabriel was unable to identify the specific part of Ms.
Craig’s anatomy with which, according to his theory,
plaintiff’s head repeatedly collided during labor. Indeed,
Dr. Gabriel pointedly refused to identify this anatomical
structure on a chart, contending that such testimony
was beyond his expertise. This failure to root his causal
theory in anything but his own hypothetical depiction
of female anatomy indicates that Dr. Gabriel’s testi-
mony may have been too speculative under MRE 702 to
assist the trier of fact.

Finally, a Davis-Frye/MRE 702 hearing should have
alerted the court to the error described in part Iv. At no
point did Dr. Gabriel opine that the traumatic and
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vascular mechanisms he described could cause cerebral
palsy, or that those mechanisms might produce the
asymmetrical development shown in plaintiff’s MRI.
Thus, Dr. Gabriel’s testimony supported plaintiff’s
medical malpractice claim only if the jury was permit-
ted to assume, without supporting evidence, that a
causal connection existed between these elements. As
shown in part 1V, this is not a permissible inference.
Consequently, the court again had reason to conclude
that Dr. Gabriel’s testimony could not have “assist[ed]
the trier of fact” given the yawning gap between Dr.
Gabriel’s testimony and the conclusions plaintiff hoped
the jury would draw from it.

Although the trial court clearly erred in declining to
review Dr. Gabriel’s testimony before its admission, we
need not determine whether reversal on this basis alone
is warranted under the “substantial justice” standard of
our court rules.*® For the reasons stated below, remand
for a Davis-Frye hearing is unnecessary given plaintiff’s
failure to establish the causation element of his medical
malpractice claim.

IV. JUDGMENT NOTWITHSTANDING THE VERDICT

Even if plaintiff were able to show upon remand that
Dr. Gabriel’s testimony was properly admitted, defen-
dants would nevertheless be entitled to JNOV. The
record reveals that the proofs submitted by plaintiff do
not support the verdict rendered by the jury because of
plaintiff’s failure to establish that defendants’ breach of
the applicable standard of care proximately caused his
cerebral palsy. We therefore reverse and remand for
entry of judgment notwithstanding the verdict.

4 MCR 2.613(A).
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A. STATUTORY AND COMMON LAW BACKGROUND

In order to establish a cause of action for medical
malpractice, a plaintiff must establish four elements:
(1) the appropriate standard of care governing the
defendant’s conduct at the time of the purported neg-
ligence, (2) that the defendant breached that standard
of care, (3) that the plaintiff was injured, and (4) that
the plaintiff’s injuries were the proximate result of the
defendant’s breach of the applicable standard of care.*
These common-law elements have been codified in MCL
600.2912a, which requires a plaintiff alleging medical
malpractice to show that

[t]he defendant, if a specialist, failed to provide the recog-
nized standard of practice or care within that specialty as
reasonably applied in light of the facilities available in the
community or other facilities reasonably available under
the circumstances, and as a proximate result of defendant
failing to provide that standard, the plaintiff suffered an
injury.
Furthermore, the plaintiff in a medical malpractice case

must establish the proximate causation prong of his
prima facie case by a preponderance of the evidence.*

“Proximate cause” is a legal term of art that incor-
porates both cause in fact and legal (or “proximate”)
cause.* We defined these elements in Skinner v Square
D Co:

The cause in fact element generally requires showing
that “but for” the defendant’s actions, the plaintiff’s injury

4 Weymers v Khera, 454 Mich 639, 655; 563 NW2d 647 (1997).

4 See MCL 600.2912a(2) (stating that “the plaintiff has the burden of
proving that he or she suffered an injury that more probably than not was
proximately caused by the negligence of the defendant or defendants”).

4 Skinner v Square D Co, 445 Mich 153, 162-163; 516 NW2d 475
(1994).
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would not have occurred. On the other hand, legal cause or
“proximate cause” normally involves examining the fore-
seeability of consequences, and whether a defendant
should be held legally responsible for such conse-
quences.'”

As a matter of logic, a court must find that the defen-
dant’s negligence was a cause in fact of the plaintiff’s
injuries before it can hold that the defendant’s negli-
gence was the proximate or legal cause of those inju-
ries.*

Generally, an act or omission is a cause in fact of an
injury only if the injury could not have occurred without
(or “but for”) that act or omission.* While a plaintiff
need not prove that an act or omission was the sole
catalyst for his injuries, he must introduce evidence
permitting the jury to conclude that the act or omission
was a cause.5

It is important to bear in mind that a plaintiff cannot
satisfy this burden by showing only that the defendant
may have caused his injuries. Our case law requires
more than a mere possibility or a plausible explana-
tion.”® Rather, a plaintiff establishes that the defen-
dant’s conduct was a cause in fact of his injuries only if
he “set[s] forth specific facts that would support a
reasonable inference of a logical sequence of cause and
effect.”>? A valid theory of causation, therefore, must be
based on facts in evidence.”® And while “ ‘[t]he evidence
need not negate all other possible causes,” ” this Court

47 Id. at 163 (citations omitted).

4 Id.

49 Id. See also Prosser, Torts (4th ed, 1971), p 239.

%0 Jordan v Whiting Corp, 396 Mich 145, 151; 240 NW2d 468 (1976).
51 Skinner, supra at 172-173.

%2 Id. at 174.

5 Id. at 166.
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has consistently required that the evidence “ ‘exclude
other reasonable hypotheses with a fair amount of
certainty.” 75

In Skinner, for example, we held that the plaintiff
failed to show that the defendant’s negligence caused
the decedent’s electrocution. Skinner was a product
liability action in which the plaintiff claimed that the
decedent was killed because an electrical switch manu-
factured by the defendant had malfunctioned.? The
plaintiff’s decedent had built a tumbling machine that
was used to wash metal parts, and had used the
defendant’s switch to turn the machine on and off.%
Wires from the defendant’s switch were attached to the
tumbling machine with alligator clips.”” Immediately
before his death, the plaintiff’s decedent was found with
both alligator clips in his hands while electricity
coursed through his body.?

In order to find that a flaw in the defendant’s product
was a cause in fact of that electrocution, the jury would
have had to conclude, in effect, that the decedent had
disconnected the alligator clips and that the machine
had somehow been activated again, despite being dis-
connected from its power source.”® Not only was this
scenario implausible, but there was no evidence to rule
out the possibility that the decedent had been electro-
cuted because he had mistakenly touched wires he
knew to be live. There was no evidence to support the

54 Id. at 166, quoting with approval 57A Am Jur 2d, Negligence, § 461,
p 422.

% Skinner, supra at 157.
% Id.
5T Id.
%8 Id.
% Id.
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plaintiff’s theory of causation.®® Consequently, we con-
cluded that the trial court had properly granted sum-
mary disposition to the defendant.

Mulholland v DEC Int’l,%! provides a useful factual
counterpoint to Skinner. In Mulholland, the plaintiffs’
herd of milking cows contracted mastitis, a bacterial
infection of the udder, after the plaintiffs began to use a
milking system built by the defendants.®? Key expert
testimony was provided by Sidney Beale, an expert in
agriculture and dairy science. Mr. Beale had observed a
milking at the plaintiffs’ farm and deduced that the
mastitis was related to the improper configuration of
the milking system.®® He suggested that the plaintiffs
implement certain changes, and, indeed, once these
were put into practice, the plaintiffs noticed “a decrease

in mastitis and an increase in milk production in the
herd.”s

We held, on the basis of this expert testimony, that
the trial court improperly granted a directed verdict to
the defendant.®> Because Mr. Beale’s testimony was
based on his direct observation of the milking machin-
ery, its use on the plaintiffs’ herd, and teat inflamma-
tion in the plaintiff’s herd following milking, a jury
could have reasonably concluded, on the basis of this
testimony, that the milking machinery caused masti-
tis.® While Mr. Beale’s testimony did not rule out every
other potential cause of mastitis, this fact merely re-

% Id.

61 432 Mich 395; 443 NW2d 340 (1989).
52 Id. at 399.

53 Id. at 400.

5 Id.

% Id. at 398.

 Id. at 413.
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lated to the credibility of his testimony; his opinion was
nevertheless admissible and sufficient to support a
finding of causation.®

B. PLAINTIFF’S FAILURE TO ESTABLISH CAUSATION

The statutory and common-law background provided
above makes it clear that a plaintiff’s prima facie case of
medical malpractice must draw a causal connection
between the defendant’s breach of the applicable stan-
dard of care and the plaintiff’s injuries. In this case, the
evidence adduced at trial cannot support the jury’s
verdict because plaintiff has failed to make the neces-
sary causal links. Even if plaintiff had shown that
defendants breached the standard of care, the jury had
no basis in the record to connect this breach to the
cerebral palsy, mental retardation, and other injuries
now presented by plaintiff.

At trial, plaintiff attempted to connect defendants’
purported violations of the applicable standard of care
to plaintiff’s injuries through the expert testimony of
Drs. Paul Gatewood and Ronald Gabriel. Dr. Gatewood
testified principally as a standard of care witness,
interpreting the medical records of plaintiff and Ms.
Craig, and opining that defendants breached the appli-
cable standard of care by administering excessive
amounts of Pitocin and by failing to use an internal
uterine pressure catheter. Dr. Gatewood also testified
that records from fetal and uterine monitors indicated
that Ms. Craig experienced excessive and severe con-
tractions, and that these reduced the flow of oxygenated
blood to plaintiff both by compressing the umbilical
cord and by reducing the periods of oxygenation be-
tween contractions. Dr. Gatewood testified that, as a

57 Id.



2004] CRAIG V OAKWOOD HoSP 91
OPINION OF THE COURT

result, plaintiff suffered from hypoxia and correlated
decelerations in his heart rate.

While Dr. Gatewood’s testimony connected defen-
dants’ alleged breach of the standard of care to physi-
ological symptoms displayed by plaintiff before his birth,
he specifically declined to connect these prebirth condi-
tions to the particular injuries for which plaintiff sought
compensation. Indeed, Dr. Gatewood denied he had the
requisite expertise to make the causal linkage and ex-
pressly refused to testify to a causal relationship between
plaintiff’s neurological diseases and his prenatal care. He
insisted instead that “what happened to the baby’s
brain” was “[within] the purview of a neurologist.”®

Plaintiff contended that the link between defen-
dants’ negligence and plaintiff’s injuries was to be
supplied instead by the expert testimony of Dr. Ronald
Gabriel. Dr. Gabriel opined that plaintiff’s injuries were
attributable to two mechanisms that affected plaintiff’s
brain before delivery; he referred to these mechanisms
as “traumatic” and “vascular.” According to Dr. Gabri-
el’s testimony, plaintiff sustained “traumatic” injuries
when excessive uterine contractions induced by Pitocin
caused plaintiff’s head to be “pounded or grinded [sic]
into [his mother’s] pelvic rim” during her labor. Be-

% This is a critical fact; the dissent’s analysis suffers for paying
insufficient heed to Dr. Gatewood’s disclaimer of expertise regarding the
etiology of cerebral palsy. See post at 107.

Indeed, the dissent seems to conflate the testimony of plaintiff’s two
principal experts by concluding that Dr. Gabriel’s “bumping and grind-
ing” theory of causation was somehow supported by Dr. Gatewood’s
testimony about the dangers of excessive doses of Pitocin. In reality, there
was a fundamental gap between the theories proffered by these experts.
Dr. Gabriel testified that excessive doses of Pitocin caused plaintiff’s head
to be ground against his mother’s pelvic anatomy and that this grinding,
in turn, led to hypoxia. Dr. Gabriel did not testify that an excessive dosage
of Pitocin alone—that is, without head compression injuries sustained
from repeated contact with maternal anatomy—could have caused plain-
tiff’s cerebral palsy.
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cause of this pounding, plaintiff’s brain sustained com-
pression injuries, which resulted in elevated venous
“pressures” and impeded “arter[ial] blood flow.” Dr.
Gabriel analogized this “venous component” to the
distribution of water through a lawn sprinkler system,
explaining that increased pressure in certain areas of
the brain reduced the flow of oxygenated blood to
outlying, “watershed” regions of the brain just as “the
last sprinkler who [sic] gets the pressure is the least
able to provide water for that area of the lawn.” The
crux of Dr. Gabriel’s theory, then, was that plaintiff
suffered traumatic head injury during labor and was
detrimentally affected by that trauma and the accom-
panying vascular effects.

E