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SUPREME COURT

TERM EXPIRES

JANUARY 1 OF
CHIEF JUSTICE
CLIFFORD W. TAYLOR, LAINGSBURG .....ccverveeureiienieeerenneeneennnennes 2009
JUSTICES
MICHAEL F. CAVANAGH, EAST LANSING ...cecvvveeriieeiieeveeeieeennen. 2007
ELIZABETH A. WEAVER, GLEN ARBOR.......cceeevveerreerrreenreeereens 2011
MARILYN KELLY, BLOOMFIELD HILLS.......ccootteriienieenieeiieeieeee. 2013
MAURA D. CORRIGAN, GROSSE POINTE PARK.........ccoevvveeeivreeennns 2007
ROBERT P. YOUNG, JR., GROSSE POINTE PARK .......cccovvvevrreannnnns 2011
STEPHEN J. MARKMAN, MASON....cc.ceovueertieeireeecreeereeereesneeenns 2013
COMMISSIONERS

MICHAEL J. SCHMEDLEN, CHIEF COMMISSIONER
SHARI M. OBERG, DepuTY CHIEF COMMISSIONER

JOHN K. PARKER DANIEL C. BRUBAKER
TIMOTHY J. RAUBINGER MICHAEL S. WELLMAN
LYNN K. RICHARDSON GARY L. ROGERS
KATHLEEN A. FOSTER RICHARD B. LESLIE
NELSON S. LEAVITT FREDERICK M. BAKER, J&.
DEBRA A. GUTIERREZ-McGUIRE KATHLEEN M. DAWSON
ANNE-MARIE HYNOUS VOICE RUTH E. ZIMMERMAN
DON W. ATKINS LAURA L. MOODY
JURGEN O. SKOPPEK SAMUEL R. SMITH

STATE CoURT ADMINISTRATOR: CARL L. GROMEK

Crerg: CORBIN R. DAVIS
Crier: DAVID G. PALAZZOLO
REPORTER OF DECISIONS: DANILO ANSELMO
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COURT OF APPEALS

TERM EXPIRES

JANUARY 1 OF
CHIEF JUDGE
WILLIAM C. WHITBECK, LANSING.......ccceevuierieeniieenieeeieenneenns 2011
CHIEF JUDGE PrO TEM
BRIAN K. ZAHRA, NORTHVILLE .......vvveeeiveeeeerreeeeereeeeenreeeeennns 2007

JUDGES

DAVID H. SAWYER, GRAND RAPIDS......ccouveiivriieecirieeeciiee s
WILLIAM B. MURPHY, GRAND RAPIDS .
MARK J. CAVANAGH, RovaL OAK...
JANET T. NEFF, GRAND RAPIDS...........
KATHLEEN JANSEN, St. CLAIR SHORES.
E. THOMAS FITZGERALD, OWOSSO ..
HELENE N. WHITE, DETROIT .......cccveeeennen.n
HENRY WILLIAM SAAD, BrooMriELD HILLS .
RICHARD A. BANDSTRA, GRAND RAPIDS ......coovieuieiieniieiieienns
JOEL P HOEKSTRA, GRAND RAPIDS .......eeovvieerriereeeereeereeeveeans
JANE E. MARKEY, GRAND RAPIDS....... .
PETER D. O’CONNELL, MT. PLEASANT............
MICHAEL J. TALBOT, GROSSE POINTE FARMS ..
KURTIS T. WILDER, CANTON ......cccovveeeeureeennns
MICHAEL R. SMOLENSKI, GRAND RAPIDS...
PATRICK M. METER, SAGINAW..........c.ccu.....
DONALD S. OWENS, WILLIAMSTON ..
JESSICA R. COOPER, BEVERLY HILIS..............
KIRSTEN FRANK KELLY, GROSSE POINTE PARK .......
CHRISTOPHER M. MURRAY, GRosSE POINTE FARMS
PAT M. DONOFRIO, CLINTON TOWNSHIP .................

KAREN FORT HOOD, DETROIT ..........
BILL SCHUETTE, MIDLAND.............
STEPHEN L. BORRELLO, SAGINAW
ALTON T. DAVIS, GRAYLING ................
DEBORAH A. SERVITTO, MT. CLEMENS .....ccvvveeevureeeeeireeeeennnes

CuieF CLERK: SANDRA SCHULTZ MENGEL
REesearcH DirecTOR: LARRY S. ROYSTER
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CIRCUIT JUDGES

TERM EXPIRES
JANUARY 1 OF

1. MICHAEL R. SMITH, JONESVILLE,.......ccceeerurerrreerrreereannnns 2009

2. ALFRED M. BUTZBAUGH, BERRIEN SPRINGS, 2007
JOHN M. DONAHUE, ST. JOSEPH,.....cceeverrrereniienieanranennn 2011
CHARLES T. LASATA, BENTON HARBOR, .......cccvvveeeerreeeennnes 2011
PAUL L. MALONEY, Sr. JosEpH, ... 2009

3. DEBORAH ROSS ADAMS, DETROIT, .....cccevveeeveerrreerreanns 2007
DAVID J. ALLEN, DETROIT,....ccccoivieeeeireeeeeerreeeesvreeeeeveeens 2009
WENDY M. BAXTER, DETROIT,... 2007
ANNETTE J. BERRY, PLyMOUTH, 2007
GREGORY D. BILL, NORTHVILLE TWP.,.......ccceevrrrrerrennnnne. 2007
SUSAN D. BORMAN, DETROIT, 2009
ULYSSES W. BOYKIN, DETROIT, .....cccoveeveeereennreeereeenenns 2009
MARGIE R. BRAXTON, DETROIT, ....coveveriereererrreresrenseneenss 2011
MEGAN MAHER BRENNAN, GRrossE POINTE PARK,........ 2007
HELEN E. BROWN, GROSSE POINTE PARK, ........ccccevveunee. 2009
BILL CALLAHAN, DETROIT, ...cceevveeviereereereeeesieereeeenneens 2009
JAMES A. CALLAHAN, GROsSE POINTE, .. e 2011
MICHAEL J. CALLAHAN, BELLEVILLE, ......ccovveevvveeveeeenenns 2009
JAMES R. CHYLINSKI, Grosst PoINTE WOODs, ............... 2011
ROBERT J. COLOMBO, JR., GROSSE POINTE,......... e 2007
SEAN F. COX, CANTON TWP., ...cveveveierereenennnn . 2011%
DAPHNE MEANS CURTIS, DETROIT,...... .. 2009
CHRISTOPHER D. DINGELL, TRENTON, 2009
GERSHWIN ALLEN DRAIN, DETroTIT, ... 2011

MAGGIE DRAKE, DETROIT, .......ccc0cevvvennen 2011

PRENTIS EDWARDS, DETROIT, ..... 2007
CHARLENE M. ELDER, DEARBORN, . 2007
VONDA R. EVANS, DEARBORN, ....... 2009
EDWARD EWELL, JR., DETROIT, ....c.cccovveereeerreerreeereeennenns 2007
PATRICIA SUSAN FRESARD, Grosste PoiNTE WooDs, .... 2011
SHEILA ANN GIBSON, DETROIT, ......ccocveverrrereaniereeneenne 2011
JOHN H. GILLIS, JR., GROSSE POINTE, ............ e 2009
WILLIAM J. GIOVAN, GROSSE POINTE FARMS, 2009

L To June 14, 2006.



TERM EXPIRES
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DAVID ALAN GRONER, GROSSE POINTE PARK, ................ 2011
RICHARD B. HALLORAN, JR., DETROIT,........ccc0eeverurennne 2007
AMY PATRICIA HATHAWAY, GROSSE POINTE PARK, ........ 2007
CYNTHIA GRAY HATHAWAY, DETROIT,.......cceevverreenennne. 2011
DIANE MARIE HATHAWAY, GRossE POINTE PARK, . 2011
MICHAEL M. HATHAWAY, DETROIT, ......cc0covevennnnn 2011
THOMAS EDWARD JACKSON, DETroTTr, ... 2007
VERA MASSEY JONES, DETROIT, ........... 2009
MARY BETH KELLY, GRossE ILE,............ 2009
TIMOTHY MICHAEL KENNY, LIVONI4, ........ .. 2011
ARTHUR J. LOMBARD, GRossE POINTE FARMS, ................ 2009
KATHLEEN I. MACDONALD, Grosst PoINTE WooDs, ... 2011
KATHLEEN M. McCARTHY, DEARBORN, ..... ... 2007
WADE H. McCREE, DETROTIT, .........c..c...... e 2007
WARFIELD MOORE, JR., DETROIT, 2009
BRUCE U. MORROW, DETROIT, ...... 2011
JOHN A. MURPHY, PrymoutH Twp., 2011
MARIA L. OXHOLM, DETROTT,....... 2007
LITA MASINI POPKE, CaNTON, . .. 2011
DANIEL P. RYAN, REDFORD, ......cccovveeervveeennns 2007
MICHAEL F. SAPALA, GROSSE POINTE PARK, .......c.ccceeueenn. 2007
RICHARD M. SKUTT, DETROIT, ....ccveevveereereereenreenreereenneans 2007
LESLIE KIM SMITH, NoRTHVILLE TWwp., .. 2007
VIRGIL C. SMITH, DETROIT, ....ceeoveeriereereeereereeeeeereeeeenn 2007
JEANNE STEMPIEN, NORTHVILLE, ....cccvvveeeeveeeeerreeeennnenn. 2011
CYNTHIA DIANE STEPHENS, DETROIT, ... .. 2007
CRAIG S. STRONG, DETROIT, ....veeeeevrreeeeenrreeeeireeeeeveeeeenns 2009
BRIAN R. SULLIVAN, GROSSE POINTE PARK,..........ccceeue.n. 2011
DEBORAH A. THOMAS, DETROIT, .. 2007
ISIDORE B. TORRES, GROSSE POINTE PARK,........cc0ccevveenn. 2011
MARY M. WATERSTONE, DETROIT, .....c.coveeieereerreereennnns 2007
CAROLE F. YOUNGBLOOD, GRoSSE POINTE, . 2007
ROBERT L. ZIOLKOWSKI, NORTHVILLE, .........coveerveeennenns 2009
. EDWARD J. GRANT, JACKSON,.....cceevveeriereeriereeeeereenneennn 2011
JOHN G. McBAIN, Jr., RIVES JUNCTION, e 2009
CHARLES A. NELSON, JACKSON,.....cccoveeveereereereeereeneenne 2007
CHAD C. SCHMUCKER, JACKSON, ......cccoveeereeereeereeenneenns 2011
. JAMES H. FISHER, HASTINGS, .. 2009
. JAMES M. ALEXANDER, BLOOMFIELD HILLS, ........cc.v....... 2009
MARTHA ANDERSON, TROY, ...cccocovieieereeireeieereereereeenens 2009
STEVEN N. ANDREWS, BLooMFIELD HILLS, 2009
RAE LEE CHABOT, FRANKLIN, ...c.covvteieerieieerenieeeeenenaeens 2011
MARK A. GOLDSMITH, HUNTINGTON WOODS, ..........c....... 2007
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11.
12.
13.

14.
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NANCI J. GRANT, BLOOMFIELD HILLS,......cc0eeeveerreereeenneen.
DENISE LANGFORD-MORRIS, WEST BLOOMFIELD,.........
CHERYL A. MATTHEWS, SYLVAN LAKE, ......cccceevveueennnne.
JOHN JAMES McDONALD, FARMINGTON HILLS, ..............
FRED M. MESTER, BroomriELD HILLS,
RUDY J. NICHOLS, CLARKSTON, ...cccvveeveeerveesereenrreareeeneens
COLLEEN A. O’'BRIEN, ROCHESTER HILLS, .........coevveeennne.
DANIEL PATRICK O’BRIEN, HoLLy,
WENDY LYNN POTTS, BIRMINGHAM, .......ccoovvveeeerreeeennnen..
GENE SCHNELZ, NOVI, ...cccutiiiiiieiieieniieie e eeeieenes
EDWARD SOSNICK, BLooMFIELD HILLS, ..
DEBORAH G. TYNER, FRANKLIN, ............
MICHAEL D. WARREN, Jr., BEVERLY HILLS, ..
JOAN E. YOUNG, BLOOMFIELD VILLAGE,........
DUNCAN M. BEAGLE, FEgnron,...........
JOSEPH J. FARAH, GraND BLANC, .
JUDITH A. FULLERTON, FunT, ..
JOHN A. GADOLA, FENTON, ......
ARCHIE L. HAYMAN, FLINT,......c.c......
GEOFFREY L. NEITHERCUT, FLINT, .
DAVID J. NEWBLATT, LINDEN,......
MICHAEL J. THEILE, FLUSHING,
RICHARD B. YUILLE, FuINT, .....
DAVID A. HOORT, PoRTLAND,......
CHARLES H. MIEL, STANTON, ..............
STEPHEN D. GORSALITZ, PORTAGE, .....
J. RICHARDSON JOHNSON, PORTAGE, ..
RICHARD RYAN LAMB, Karamazoo,.......
PHILIP D. SCHAEFER, PORTAGE, ......cccovveeieeereeereeennen.
WILLIAM G. SCHMA, KALAMAZOO, .....ccovvveeeeveeeeecrveeeennenn
FRED L. BORCHARD, SAGINAW, ....
WILLIAM A. CRANE, SAGINAW, ......coveieiereeeereeeeeereseeniaeens
LYNDA L. HEATHSCOTT, SAGINAW,......ccvvveeveeerreereeennenns
DARNELL JACKSON, SAGINAW,
ROBERT L. KACZMAREK, FREELAND,........cccevivveeeernennns
CHARLES H. STARK, MUNISING, ....cceerteerrenreeieareenneeneennes
GARFIELD W. HOOD, PrIKIE,
THOMAS G. POWER, TRAVERSE CITY,.....ccocovveverrrereeneanne
PHILIP E. RODGERS, JR., TRAVERSE CITY,......ccc0cevvrenene
JAMES M. GRAVES, JR., MUSKEGON,
TIMOTHY G. HICKS, MUSKEGON, ....cc.ceevvveereeereesrreenanaenns
WILLIAM C. MARIETTI, NORTH MUSKEGON, ........0ecennee...
JOHN C. RUCK, WHITEHALL,.......ecvertieteanienreerenneenneenenneas
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TERM EXPIRES
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15. MICHAEL H. CHERRY, COLDWATER, ......ccc0ceevueerreeereeennenns 2009
16. JAMES M. BIERNAT, Sr., CLINTON Twp., 2011
RICHARD L. CARETTI, FRASER,...cc.cccveriaiirianiieieeieneens 2011
MARY A. CHRZANOWSKI, HARRISON TWP., ...ccveveveurenennn 2011
DIANE M. DRUZINSKI, SHELBY Twp.,......... ... 2009
JOHN C. FOSTER, CLINTON TWP.,..cccceevveerrieerieereeerreennne. 2007
PETER J. MACERONTI, CLINTON TWP.,....cccc0veeevrieeeerrennns 2009
DONALD G. MILLER, HaRrisoN Twp., .... e 2007
EDWARD A. SERVITTO, JR., WARREN, ........occevveeeeerrennns 2007
MARK S. SWITALSKI, RAY TWP., .c.eeeveriieieiieiieieceeniane 2007
MATTHEW S. SWITALSKI, CLINTON Twp.,. 2009
ANTONIO P. VIVIANO, CuLiNTON TWP,, ........ 2011
TRACEY A. YOKICH, St1. CLAIR SHORES,.. 2013
17. GEORGE S. BUTH, GRAND RAPIDs, .......... 2011
KATHLEEN A. FEENEY, ROCKFORD, .... 2009
DONALD A. JOHNSTON, III, GRAND RAPIDS, e 2007
DENNIS C. KOLENDA, ROCKFORD,................. e 2007
DENNIS B. LEIBER, GRAND RAPIDS, .......ccovvveennnns 2007
STEVEN MITCHELL PESTKA, GranD RaAPIDs,....... .. 2011
JAMES ROBERT REDFORD, EAstT GRAND RAPIDS, .. 2011
PAUL J. SULLIVAN, GRAND RAPIDS, ...... 2009
DANIEL V. ZEMAITIS, GRAND RAPIDS, ..... . 2009
18. LAWRENCE M. BIELAWSKI, LiNwoob,.. e 20092
WILLIAM J. CAPRATHE, Bay Ciry,..... .. 2011
KENNETH W. SCHMIDT, Bay Ciry,. 2007
JOSEPH K. SHEERAN, ESSEXVILLE, .. 20093
19. JAMES M. BATZER, MANISTEE, ......... .. 2009
20. CALVIN L. BOSMAN, GRAND HAVEN, 2011
JON H. HULSING, JENISON, ....eeevueeerieeieeeieeeenreeereeereeenns 2007
EDWARD R. POST, GRAND HAVEN, .....c.coeeeviieeeeirieceeneeeene 2011
JON VAN ALLSBURG, HOLLAND, . 2013
21. PAUL H. CHAMBERLAIN, BLANCHARD, .......cc.cocvevveereennans 2011
MARK H. DUTHIE, MT. PLEASANT, ...c.coovieveeienieenieeeeenenns 2013
22. ARCHIE CAMERON BROWN, ANN ARBOR, .. 2011
TIMOTHY P CONNORS, ANN ARBOR, ....c.coveevrereereeneanne 2007
MELINDA MORRIS, ANN ARBOR, ......ccveereeereerrenreereereeanens 2007
DONALD E. SHELTON, SALINE,.... .. 2009
DAVID S. SWARTZ, ANN ARBOR,....ccveerverreerererenieenvenrenneens 2009
23. RONALD M. BERGERON, STANDISH, ......cccevvevveeieereenneans 2009
WILLIAM F. MYLES, East Tawas, 2009
24. DONALD A. TEEPLE, SANDUSKY, 2009

2 To June 30, 2006.
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THOMAS L. SOLKA, MARQUETTE, ....ccuveevueeereeereenrreennnaanns
JOHN R. WEBER, MARQUETTE,....
JOHN F. KOWALSKI, ALPENA,
ANTHONY A. MONTON, PENTWATER, ....ccceevveeeeenrreeeennnenn.
TERRENCE R. THOMAS, NEWAYGO,....
CHARLES D. CORWIN, CADILLAC, ....ccuveevueeereeereesereerenaanns
JEFFREY L. MARTLEW, DEWITT,.....cccccovevvieiinriereeniennenn
RANDY L. TAHVONEN, ELSIE,
LAURA BAIRD, OKEMOS, .....ccveevveerierueereereenreesesseesseesesneens
WILLIAM E. COLLETTE, EAST LANSING, ....cocvevvieieenranen.
JOYCE DRAGANCHUK, LANSING, ...........
JAMES R. GIDDINGS, WILLIAMSTON, ....
JANELLE A. LAWLESS, OKEMOS,........cccvenu..
PAULA J M. MANDERFIELD, EAST LANSING, .......
BEVERLEY NETTLES-NICKERSON, OKEMOS, ...
JAMES P. ADAIR, PORT HURON,....c.ceeeevveeeeenreeeenns
PETER E. DEEGAN, Port HURON,
DANIEL J. KELLY, ForT GRATIOT, ..
ROY D. GOTHAM, BESSEMER, ............
RICHARD M. PAJTAS, CHARLEVOL, ................
MICHAEL J. BAUMGARTNER, PRUDENVILLE, ...
GERALD D. LOSTRACCO, CORUNNA, .............
WILLIAM C. BUHL, PAw Paw,..............

PAUL E. HAMRE, LAWTON,.....cc0coveieiennns
ALLEN L. GARBRECHT, BATTLE CREEK, .
JAMES C. KINGSLEY, ALBION, ................
STEPHEN B. MILLER, BATTLE CREEK,....
CONRAD J. SINDT, HOMER, .........cecuuen....
JOSEPH A. COSTELLO, JR., MONROE, .....c..cccveeveenrennen.
MICHAEL W. LABEAU, MONROE, .......cc.covvervieienreenresreeneans
MICHAEL A. WEIPERT, MONROE, .
HARVEY A. KOSELKA, ADRIAN, ..cceeriiniieieniienieeienieeiens
TIMOTHY P. PICKARD, ADRIAN,......ccccovveieeerereeienneenneenns
MICHAEL P HIGGINS, LAPEER, ....
NICK O. HOLOWEKA, IMLAY CITY, ...ccovvvreeerieeeeeireeeeeveeeenns
MARY BROUILLETTE BARGLIND, IrRoN MOUNTALN, .....
RICHARD J. CELELLO, IRON MOUNTAIN, .......ccovvveeeereeenn.
PAUL J. CLULO, MIDLAND,......ccvteieiieieerienieereneeeseeneneeens
THOMAS L. LUDINGTON, SANFORD, .......cceterverieerenneennes
MICHAEL E. DODGE, EDWARDSBURG, ...
STANLEY J. LATREILLE, HOWELL, ....ccccevieiinieienninne.
DAVID READER, HOWELL, .......ccooivveeeeieeeeeereeeeeveeeeeeneeenn
PAUL E. STUTESMAN, THREE RIVERS, .......ccceervieienniannanne
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JANET M. ALLEN, GAYLORD,
DENNIS F. MURPHY, GAYLORD, ..
STEPHEN T. DAVIS, ESCANABA, ...c.coetetierieniieieeiienieeeenee
HARRY A. BEACH, OTSEGO, +..veeververveneeeerieeeeeneeseseseneenns
GEORGE R. CORSIGLIA, ALLEGAN,
SCOTT P. HILL-KENNEDY, BIG RAPIDS, .....c.cc0ecvrrrrrenrnenn
NICHOLAS J. LAMBROS, SAULT STE. MARIE, ..................
RICHARD I. COOPER, LUDINGTON,
M. RICHARD KNOBLOCK, BAD AXE, .....coveevveveeireireennnns
SCOTT LEE PAVLICH, CHEBOYGAN, ...cc.cccveruieveareereenrane
PATRICK REED JOSLYN, Carao,......
THOMAS R. EVANS, BEAVERTON, ...
THOMAS S. EVELAND, DIMONDALE,............
CALVIN E. OSTERHAVEN, GRAND LEDGE,..
CHARLES W. JOHNSON, PETOSKEY,............
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DISTRICT JUDGES

TERM EXPIRES

JANUARY 1 OF
MARK S. BRAUNLICH, MONROE, ....cc.cevuerteeienieniieiennenee 2009
TERRENCE P BRONSON, MONROE, .....cccevutevienieenienneennenn 2007
JACK VITALE, MONROE, ....cccveevierierieeiieieeeeeereeveeneeseeesnenes 2011
NATALIA M. KOSELKA, ADRIAN, ...cveevieniieieniienieeieniienean 2011
JAMES E. SHERIDAN, ADRIAN, ...cccvovvieiieiieieeieereeieennennes 2009
DONALD L. SANDERSON, HILLSDALE, .....cccveevuveeireanreans 2009
DAVID T. COYLE, COLDWATER,......ccccovtevenriereenrennresesnneneeas 2009
JEFFREY C. MIDDLETON, THREE RIVERS, ........c0covrnnenn.. 2009
WILLIAM D. WELTY, THREE RIVERS,......ccooveevrieerieenreennneen. 2007
PAUL E. DEATS, EDWARDSBURG,.....cccvvveeeerreeeeirreeeesreeeeennnes 2009
GARY J. BRUCE, ST. JOSEPH, ......ceoveriirieniiaiinienieeieseeenn 2011
ANGELA PASULA, STEVENSVILLE, ......vveevveeereeereenneeeeneeennns 2009
SCOTT SCHOFIELD, NILES, ....ccccecuerttrienieienienieeeeseeeens 2009
LYNDA A. TOLEN, STEVENSVILLE, ....c..eecverteereerrenseesesnneneens 2007
DENNIS M. WILEY, ST. JOSEPH, .....ccvcevuerierieerenieereeeeennenn 2011
ARTHUR H. CLARKE, III, SoUTH HAVEN,........cc.0cevvrennene 2009
ROBERT T. HENTCHEL, PAW PAW,.....c.cccoviviiiieiieeene. 2011
. QUINN E. BENSON, KALAMAZOO, ....c..cecuerteeienienieeieniieneens 2009
ANNE E. BLATCHFORD, KALAMAZOO, .....ccceovveiienieniiannanne 2011
PAUL J. BRIDENSTINE, KALAMAZOO, ......c..ccveeveeueenreeveennens 2007
CAROL A. HUSUM, KALAMAZOO, ....ccovteureneieieeienieeieseeneen 2011
. ROBERT C. KROPE, PORTAGE, ......c.cccoevvereeerreeeeinrreeeereeeenns 2009
. RICHARD A. SANTONI, KALAMAZOO,.....c..ceoverueeieneenieanaenn 2009
VINCENT C. WESTRA, KALAMAZOO, .....ccveeeveeenreeenreeereeennen. 2011
SAMUEL I. DURHAM, JR., BATTLE CREEK,........0cccveerveennns 2011
JOHN R. HOLMES, BATTLE CREEK, ......cccccverveeienreereennanes 2007
FRANKLIN K. LINE, JR., MARSHALL, ......cc0coeerrerrrereereennens 2009
MARVIN RATNER, BATTLE CREEK,......cc0cevveerreeereeenreennnenns 2009
CHARLES J. FALAHEE, JR., JACKSON, .....coeeveuveeeenrrreeenns 2009
JOSEPH S. FILIB, JACKSON, ...ocvveiieiieiiieieeiienieeeeeieesie e 2011
JAMES M. JUSTIN, JACKSON, ...covvierieirieieerienreeeeeneenneenennns 2007
R. DARRYL MAZUR, JACKSON, «.vveeeeevveeeeereeeeeereeeeeisneeeeennns 2009
RICHARD E. CONLIN, ANN ARBOR,....ccccevuerveerrenirerennnennen 2009
J. CEDRIC SIMPSON, YPSILANTI, ...cceevvveeeeinreeeeeinreeeeennreeenns 2007
KIRK W. TABBEY, SALINE, ....c.ceitiiieiieienienieeiesieeee e 2011
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JOHN B. COLLINS, YPSILANTI,.......ccc0eervrernnennn .. 2009
JULIE CREAL GOODRIDGE, ANN ARBOR, ....... .. 2007

ELIZABETH POLLARD HINES, ANN ARBOR, .. .. 2011
ANN E. MATTSON, ANN ARBOR, ...ccveeverveenvannanns .. 2009
ROBERT B. BRZEZINSKI, LIVONIA, ...cceoveevrevieieeeeenveennnns 2009
KATHLEEN J. MCCANN, LIVONIA, .....cceeriiriieiieienieeieeneens 2007
KAREN KHALIL, REDFORD, ............... .. 2011
CHARLOTTE L. WIRTH, REDFORD, .. .. 2009
C. CHARLES BOKOS, WESTLAND, ..... .. 2009
GAIL McKNIGHT, WESTLAND, ....ceeeeirieeeereeeeeereeeeeesreeeeennnes 2007
WILLIAM C. HULTGREN, DEARBORN, .....c..cecueruieviaienieanne 2011
MARK W. SOMERS, DEARBORN, ......... .. 2009
RICHARD WYGONIK, DEARBORN,..... .. 2007
LEO K. FORAN, DEARBORN HEIGHTS, ........... .. 2007
MARK J. PLAWECKI, DEARBORN HEIGHTS, .. .. 2009
RICHARD L. HAMMER, Jr., GARDEN CITy,.... .. 2009
. SYLVIA A. JAMES, INKSTER, ....cccovvveerirvreenns .. 2007
GENO SALOMONE, TAYLOR, ............... .. 2007
WILLIAM J. SUTHERLAND, TAYLOR,..... .. 2009
JOHN T. COURTRIGHT, ALLEN ParkK,..... .. 2009
RICHARD A. PAGE, ALLEN Park, ........ .. 2011
. DAVID A. BAJOREK, LINCOLN PARkK, .. 2009
DAVID J. ZELENAK, LINCOLN PARK, ........... .. 2011
. RAYMOND A. CHARRON, RivEr ROUGE, .. 2009
. MICHAEL F. CIUNGAN, ECoOrsE, ..... .. 2009
. RANDY L. KALMBACH, WYANDOTTE, .. .. 2007
. JAMES A. KANDREVAS, SOUTHGATE, .. .. 2009
. LAURA REDMOND MACK, WAYNE, .......... .. 2011
. BRIGETTE R. OFFICER, HIGHLAND PARK, . .. 2011
. PAUL J. PARUK, HAMTRAMCK,............ .. 2009
. ROGER J. Lo ROSE, HarrER WOODS, ... .. 2009
. JAMES KURT KERSTEN, TRENTON, ... . 2009
MICHAEL K. McNALLY, TRENTON,... .. 2007
EDWARD J. NYKIEL, GROSSE ILE, ..ooecvevvieieirieeeeireeeeenns 2011
TINA BROOKS GREEN, NEW BOSTON, .....cccccevveeeireeirreennns 2007
BRIAN A. OAKLEY, RoMULUS,.............. .. 2011
DAVID M. PARROT'T, BELLEVILLE, .. .. 2009
MICHAEL J. GEROU, PLYMOUTH,... .. 2011
RONALD W. LOWE, CANTON, ...c.ceovieiierieiieieereeeeeeesveennea 2007
JOHN E. MACDONALD, NORTHVILLE, .....ceevteveeriereeeeneeanne 2009
LYDIA NANCE ADAMS, DETROIT, .... .. 2011
ROBERTA C. ARCHER, DEgrtrorr, .. 2007
MARYLIN E. ATKINS, DETROIT, ....... 2007
JOSEPH N. BALTIMORE, DETROIT, .... 2009

NANCY McCAUGHAN BLOUNT, DETROIT, -........o.o.......... 2009

xii



37.

38.
39.

40.

41A.

41B.

TERM EXPIRES

JANUARY 1 OF
DAVID MARTIN BRADFIELD, DETROIT, ......ccccoveveereennen 2009
IZETTA F. BRIGHT, DETROIT, ....c..ccoveetieieeiereerenieeieeeeeneen 2011
RUTH C. CARTER, DETROIT, .....ccoeeeeveeeeeiieeecereeeeeevreeeeeenns 2007

DONALD COLEMAN,;, DETROIT, ...c.cccvveieriiereerenieeeeeneeeeas 2007

NANCY A. FARMER, DETROIT, .....ccoevvereeeirieeeeereeeeeerveeeeennns 2007
DEBORAH GERALDINE FORD, DETROIT, .......c..ccocov.en.... 2011
RUTH ANN GARRETT, DETROIT, ....ccovveeveeerreerneeeereeeireeenns 2007
JIMMYLEE GRAY, DETROIT, .....ccoveetvierieireeeeeereeeeeeeere e 2009
KATHERINE HANSEN, DETROIT, ......cccceevieieeienieeiesenennn 2011

BEVERLY J. HAYES-SIPES, DETROIT, .......cccevverueereereennenn 2009
PAULA G. HUMPHRIES, DETROIT, .......ccoccveiererieerenrenrenens 2011
PATRICIA L. JEFFERSON, DETROIT, .....ccccoeevverreenrerreennenn 2009
VANESA F. JONES-BRADLEY, DETROIT, .....cccccevveevrennnen.

KENNETH J. KING, DETROIT,..........c........
DEBORAH L. LANGSTON, DETROIT, .ccvevevereereereereerieneens
WILLIE G. LIPSCOMB, JR., DETROIT,......cc0coververrrereennnne
LEONIA J. LLOYD, DETROIT,................
MIRIAM B. MARTIN-CLARK, DETROIT
DONNA R. MILHOUSE, DETROIT,........
B. PENNIE MILLENDER, DETROIT, .....ccccvevurrerirnienrerrenens
CYLENTHIA L. MILLER, DETROIT, ......ccovveeveerureeereeereeenns
JEANETTE O’BANNER-OWENS, DETROIT, ..
MARK A. RANDON, DETROIT, ......ccceerveerannaane
KEVIN F. ROBBINS, DETROIT,............
DAVID S. ROBINSON, Jr., DETROIT,..
C. LORENE ROYSTER, DETROIT, ......
RUDOLPH A. SERRA, DETRoIT, ....
JOHN M. CHMURA, WARREN,........
JENNIFER FAUNCE, WARREN, ..........
DAWNN M. GRUENBURG, WARREN, ..........
WALTER A. JAKUBOWSKI, JR., WARREN, ..
NORENE S. REDMOND, EASTPOINTE, .........
JOSEPH F. BOEDEKER, ROSEVILLE, ..
MARCO A. SANTIA, FRASER,...ccververeereeneeneennns
CATHERINE B. STEENLAND, ROSEVILLE, ........
MARK A. FRATARCANGELI, St. CLAIR SHORES, ..
JOSEPH CRAIGEN OSTER, St. CLAIR SHORES,....
MICHAEL S. MACERONI, STERLING HEIGHTS, ...
DOUGLAS P SHEPHERD, Macoms Twp.,..........
STEPHEN S. SIERAWSKI, STERLING HEIGHTS, .........
KIMBERLEY ANNE WIEGAND, STERLING HEIGHTS,
LINDA DAVIS, CLINTON TWP., ..ccceeeeiierieeieeeieeeieeeireeeieeenns 2009

L To May 31, 2006.
2 From July 3, 2006.
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42-1.
42-2.
43.

44.
45A.
45B.

46.

47.

48.

50.

51.

52-1.

52-2.

52-3.

52-4.

53.

54A.

TERM EXPIRES
JANUARY 1 OF

SEBASTIAN LUCIDO, CLiNTON Twe,, .. .. 2007
SHEILA A. MILLER, Crinton Twp,, . .. 2009
DENIS R. LEDUC, WASHINGTON, ..... .. 2009
PAUL CASSIDY, NEW BALTIMORE, .. 2007
KEITH P HUNT, FERNDALE, .......ceceeiivieeeeireeeeereeeeeenreeeeennes 2007
JOSEPH LONGO, MADISON HEIGHTS,.......cccvveervreerieenreennnen. 2011
ROBERT J. TURNER, FERNDALE, ......... .. 2009
TERRENCE H. BRENNAN, RovaL Oal .. 2009
DANIEL SAWICKI, RovaL OAK, ............... .. 2007
WILLIAM R. SAUER, BERKLEY, ......ccccovuveeeienieeeecreeeeenneennn 2009
MICHELLE FRIEDMAN APPEL, HunTINGTON WOODS,.... 2009
DAVID M. GUBOW, HUNTINGTON WOODS, ....c.vecevveeerveerveenns 2009
STEPHEN C. COOPER, SOUTHFIELD,....... .. 2011
SHEILA R. JOHNSON, SOUTHFIELD, . .. 2009
SUSAN M. MOISEEV, SOUTHFIELD, .... .. 2007
JAMES BRADY, FarMINGTON HILLS, .......... .. 2009
MARLA E. PARKER, FARMINGTON HILLS,........cccvvvreeirereennns 2011
MARC BARRON, BIRMINGHAM, 2011
DIANE D’AGOSTINI, BLOOMFIELD HILLS,.......covvveeveenrennes 2007
KIMBERLY SMALL, WEST BLOOMFIELD, ...... .. 2009
LEO BOWMAN, PONTIAC,......cccverveerrerannee. .. 2007
MICHAEL C. MARTINEZ, PoNTIAC, . .. 2009
PRESTON G. THOMAS, PONTIAG, .............. .. 2011
CYNTHIA THOMAS WALKER, PonTiAc, .. 2009
RICHARD D. KUHN, JR., WATERFORD, . .. 2009
PHYLLIS C. MCMILLEN, WATERFORD, . .. 2007
ROBERT BONDY, MILFORD,............... .. 2007
BRIAN W. MACKENZIE, Nowi, ....... .. 2009
DENNIS N. POWERS, HIGHLAND, ..... .. 2007
DANA FORTINBERRY, CLARKSTON, ......... .. 2009
KELLEY RENAE KOSTIN, CLARKSTON,...... .. 2011
LISA L. ASADOORIAN, RocHESTER HILLS,......... . 2007
NANCY TOLWIN CARNIAK, RocHESTER HILLS, .. 2011
JULIE A. NICHOLSON, ROCHESTER HILLS, ......cccvvveeeennnenn. 2009
WILLIAM E. BOLLE, TROY, ..cceeteieieistieiesiereesiesieeeeeneenes 2009
DENNIS C. DRURY, Troy, ......... 2007
MICHAEL A. MARTONE, Troy, ...... 2011
THERESA M. BRENNAN, BRrIGHTON .. 2005
L. SUZANNE GEDDIS, BRIGHTON, ......ccccoveeierrrereereenreennns 2011

A. JOHN PIKKARAINEN;, BRIGHTON, ......ccvevvereieiieienneanne 2007
LOUISE ALDERSON, LANSING,......... .

PATRICK F. CHERRY, LANSING, . .
FRANK J. DELUCA, LANSING, ...vveeeeeveeeeenreeeesreeeeeenveeeeennes

Xiv



54B.
55.
56A.

56B.
. STEPHEN E. SHERIDAN, SAUGATUCK,

58.

59.
60.

61.

62A.

62B.
63-1.

TERM EXPIRES

JANUARY 1 OF
CHARLES F. FILICE, LANSING, ...ccccovietieiieieereeieeeeereennan 2009
AMY R. KRAUSE, LaNSING, ............ . 2011
RICHARD D. BALL, EAsT LANSING, ... 2011

DAVID L. JORDON, EAST LANSING, ...c.cceevveerieeieeereenireennns 2007
ROSEMARIE ELIZABETH AQUILINA, EasT LANSING,... 2011
THOMAS P. BOYD, OKEMOS, ....uveeeuveerreereeereeereeeeveesveenns

HARVEY J. HOFFMAN, GRAND LEDGE,
JULIE H. REINCKE, EATON RAPIDS, ....
GARY R. HOLMAN, HASTINGS, .............

JOSEPH S. SKOCELAS, PLAINWELL, ...cveeeevveeieeeveeeeveeennenn
SUSAN A. JONAS, SPRING LAKE, ..........
RICHARD J. KLOOTE, GRranD HAVEN,
BRADLEY S. KNOLL, HoLLAND, ..........
KENNETH D. POST, ZEELAND,...
PETER P. VERSLUIS, GRAND RAPIDs, .........

HAROLD F. CLOSZ, III, NOoRTH MUSKEGON, .... 2009
FREDRIC A. GRIMM, Jr., NORTH MUSKEGON, . 2009
MICHAEL JEFFREY NOLAN, TWIN LAKE, .... 2007

ANDREW WIERENGO, MUSKEGON, ............ 2011

PATRICK C. BOWLER, GRAND RAPIDS, 2009
DAVID J. BUTER, GRAND RAPIDS, ........cccuv...... 2009
J. MICHAEL CHRISTENSEN, GRAND RAPIDS, ... 2011
JEANINE NEMESI LAVILLE, GRAND RAPIDs,... 2007
BEN H. LOGAN, II, GRAND RAPIDs, ............. 2007
DONALD H. PASSENGER, Granp RapIDS, 2011

PABLO CORTES, WYOMING, erooooooooooror.. 2007

STEVEN M. TIMMERS, GRANDVILLE, 2007
WILLIAM G. KELLY, KENTWOOD,....... .. 2009
STEVEN R. SERVAAS, ROCKFORD, ..........c...n... .. 2009

. SARA J. SMOLENSKI, EAST GRAND RAPIDs,.... .. 2009
. RAYMOND P. VOET, IONIA, ...covevreerreeeeerernienenne .. 2009
. DONALD R. HEMINGSEN, SHERIDAN, .. 2009
. RICHARD D. WELLS, DEWITT,....c..cceovieieereireereereesreennnnn 2009
. JAMES B. MACKIE, ALMA,....c.coveeiereierierentenreneensenseeeneens 2009
. WARD L. CLARKSON, CORUNNA, ... 2007
TERRANCE P. DIGNAN, Owosso, . 2009

. DAVID J. GOGGINS, FLUSHING,...... .. 2009
-2. JOHN L. CONOVER, DAVISON,.....c..ccerierierierreeiesrreneennns 2009
RICHARD L. HUGHES, OTISVILLE, .....c.coouteieniieienieieeneans 2011

XV



67-3.
67-4.

68.

70-1.

70-2.

T1A.

71B.

72.

73A.

TERM EXPIRES
JANUARY 1 OF

LARRY STECCO, FLUSHING,..... .. 2009
MARK C. MCCABE, FENTON,.......c.cccverueennenne .. 2009

CHRISTOPHER ODETTE, GranD Branc,.. .. 2007
WILLIAM H. CRAWFORD, II, FLINT, ......... .. 2007
HERMAN MARABLE, dJR., FLINT, ....ccooveviiieniieiecieieenene 2007
MICHAEL D. MCARA, FLINT, ..cvveteieieeeiesiesiesiesieieieaeee 2009
NATHANIEL C. PERRY, III, FrNT, . .. 2009
RAMONA M. ROBERTS, FunT, ....... .. 2011
TERRY L. CLARK, SAGINAw,.............. .. 2007
M. RANDALL JURRENS, SAGINAW, ....cccvevvieieereereeneeeeenne. 2011
M. T. THOMPSON, JR., SAGINAW, ......cevvreerrerereenrreereeeneenns 2009
CHRISTOPHER S. BOYD, SaciNaw, . .. 2011
ALFRED T. FRANK, SAGINAW,........... .. 2009
KYLE HIGGS TARRANT, SAGINAW, ............ .. 2007
LAURA CHEGER BARNARD, METAMORA, ..... .. 2009
JOHN T. CONNOLLY, LAPEER, ........ccvene.. .. 2007
KIM DAVID GLASPIE, Cass CIty,........... .. 2009
RICHARD A. COOLEY, Jr., PorT HURON, .. 2011
DAVID C. NICHOLSON, Port HURON, ........... .. 2007
CYNTHIA SIEMEN PLATZER, LAKEPORT, .... .. 2009
JAMES A. MARCUS, APPLEGATE, .......cc0eevvenennne .. 2009
. KARL E. KRAUS, Bap AxG,........ .. 2009
CRAIG D. ALSTON, Bay Ciry, ... .. 2009
TIMOTHY J. KELLY, Bay Ciry,...... .. 2007
SCOTT J. NEWCOMBE, Bay Cirty, ... .. 2011
. ROBERT L. DONOGHUE, MIpLAND, .. 2007
JOHN HENRY HART, MIDLAND,........ .. 2009
. WILLIAM R. RUSH, MT. PLEASANT .. 2009
. SUSAN H. GRANT, BiG RarIDS, ..... .. 2009
. H. KEVIN DRAKE, FREMONT, ......ccccecevurerreeirreereeereenneenns 2009
PETER J. WADEL, BRANCH, ....cocvevieiiniieiieieniieieeienieennnn 2009
. GARY J. ALLEN, GLADWIN, ....ccevveeeieerereeireesieeereesneenaeennns 2009
. ALLEN C. YENIOR, STERLING, .......... .. 2009
. RICHARD E. NOBLE, WEST BRANCH, .....cccvveeverrreeeinrreeennns 2009
. DANIEL L. SUTTON, PRUDENVILLE, ......cc0eevureereeereennreannns 2009
DAVID A. HOGG, HARRIETTA, ............ .. 2009
. BRENT V. DANIELSON, MANISTEE,..... .. 2009
. JOHN D. FORESMAN, TrAVERSE CITy, .. 2011
MICHAEL J. HALEY, TRAVERSE CITY, .....ccovvveeeerieeeeereeeenns 2009
THOMAS J. PHILLIPS, TRAVERSE CITY, ....ccccevvieienrieiaannnns 2007
. PATRICIA A. MORSE, GAYLORD, .............. .. 2009
. THEODORE O. JOHNSON, ALPENA, .......... .. 2009
. HAROLD A. JOHNSON, JR., CHEBOYGAN, ... .. 2009
. RICHARD W. MAY, CHARLEVOLX,.........c......... .. 2009

xvi



TERM EXPIRES

JANUARY 1 OF
. MICHAEL W. MAcDONALD, SAULT STE. MAREE,................ 2009
. BETH GIBSON, NEWBERRY,.......cceovreeerrvreeerrvreeenns
. MARK E. LUOMA, MUNISING,
. GLENN A. PEARSON, GLADSTONE, ....c..0eeeeeuveeeeinveeeeenreeeenns 2009
. JEFFREY G. BARSTOW, MENOMINEE, ........cccveeeuveenreeeaeeanns 2009
. MICHAEL J. KUSZ, IRON MOUNTAIN, ......cceeerveeerreeereeeneeenns 2009

. DENNIS H. GIRARD, MARQUETTE, .....c0eeevveerreernreennrensneannns 2011

ROGER W. KANGAS, ISHPEMING, .....cveeverveereenrenieerennnennens 2009
. PHILLIP L. KUKKONEN, HANCOCK, ......cc0coveeeerreenreereennenn 2009
. ANDERS B. TINGSTAD, JR., BESSEMER, .........ccc0eevveereennns 2009

xvii



MUNICIPAL JUDGES

TERM EXPIRES
JANUARY 1 OF
RUSSELL F. ETHRIDGE, GROSSE POINTE,.........ccccveevueeenieennes
CARL F. JARBOE, GROSSE POINTE PARK, .....ccovvveerreereeereennen.
LYNNE A. PIERCE, Grosst PoINTE Woo0DS,
MATTHEW R. RUMORA, GROSSE POINTE FARMS, ......ccoo....... 2010
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PROBATE JUDGES

TERM EXPIRES

County JANUARY 1 OF
Alcona ........oceuveeuneenns JAMES H. COOK.......cooeevverieeieeeeene. 2007
Alger/Schoolcraft..... WILLIAM W. CARMODY ........ccccceceeeenee. 2007
Allegan ........cceeueueee. MICHAEL L. BUCK......... 2007
Alpena..... ....DOUGLAS A. PUGH.... ... 2007
Antrim..... ...NORMAN R. HAYES........ ... 2007
Arenac..... ....JACK WILLIAM SCULLY... 2007
Baraga..... ....TIMOTHY S. BRENNAN ... 2007
Barry ....WILLIAM M. DOHERTY .... ... 2007
Bay ....... ....KAREN TIGHE ................ ... 2007
Benzie... ...NANCY A. KIDA.....cccooverrerernne. ... 2007
Berrien.... ....MABEL JOHNSON MAYFIELD.. ... 2009
Berrien.... ....THOMAS E. NELSON................... ... 2007
Branch..... ....FREDERICK L. WOOD ... ... 2007
Calhoun... ....PHILLIP E. HARTER...... ... 2011
Calhoun... ....GARY K. REED............. ... 2007
Cass...ccoene.. ....SUSAN L. DOBRICH........ ... 2007
Cheboygan .. ....ROBERT JOHN BUTTS.. ... 2007
Chippewa .................. LOWELL R. ULRICH .......ccceevrrerrrnnnns 2007
Clare/Gladwin........... THOMAS P McLAUGHLIN .................... 2007
Clinton ....LISA SULLIVAN
Crawford JOHN G. HUNTER.......coeiveieieeene 2007
Delta......coevevvereienns ROBERT E. GOEBEL, JR. ......cccoccveuenenn. 2007

....THOMAS D. SLAGLE

Emmet/Charlevoix .. FREDERICK R. MULHAUSER

Genesee......cueeveennnen. JENNIE E. BARKEY .....cccoeeuvns
Genesee.........ecveene... ROBERT E. WEISS......ccooeiiiiieeeee
Gogebic......c.ccveeurnnn JOEL L. MASSIE.....c.coooieieiieieeeerenee.
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Grand Traverse........ DAVID L. STOWE .......ccooviiiiiieieeeeeae 2007
Gratiot................ ...JACK T. ARNOLD......
Hillsdale...... ...MICHAEL E. NYE............... ... 2007
Houghton.... ....CHARLES R. GOODMAN ..
Huron... ....DAVID L. CLABUESCH .....
Ingham.... ....R. GEORGE ECONOMY............ ... 2007
Ingham.... ....RICHARD JOSEPH GARCIA....

ITonia..... ...ROBERT SYKES, J&.....
Tosco ...JOHN D. HAMILTON..........
Iron....ccoiiiiiiiiins C. JOSEPH SCHWEDLER .

Isabella.... ....WILLIAM T. ERVIN ............
Jackson ....... ....SUSAN E. VANDERCOOK.
Kalamazoo ................ CURTIS J. BELL, JR...ccoeevvvieiieeiieeieenes
Kalamazoo ................ PATRICIA N. CONLON .......ccocoverrenrnnen.
Kalamazoo ....DONALD R. HALSTEAD ...

LYNNE MARIE BUDAY .......cccccoevirinenn
NANARUTH H. CARPENTER ............... 2011
...PATRICIA D. GARDNER

Kent.....oooovvevveiennnnnn. JANET A. HAYNES ....coooiiiiiiieeieiee,
Kent......ooooeevvevennnnne. G. PATRICK HILLARY ...ccooooviiieireiene,
Keweenaw ... ... JAMES G. JAASKELAINE
Lake...oocooveeveeienne. MARK S. WICKENS.........ccooeviiereeiene.
Lapeer ........c..ccocun..... JUSTUS C. SCOTT ..ot
Leelanau ..... ....JOSEPH E. DEEGAN ........coooeevveerreennn.
Lenawee.................... MARGARET MURRAY-SCHOLZ NOE... 2007
Livingston SUSAN L. RECK ......oooviiiiiiieeieeiees
Luce/Mackinac.........THOMAS B. NORTH

KATHRYN A. GEORGE.........ccccecevinnn 2009
PAMELA GILBERT O’SULLIVAN ......... 2007
...JOHN R. DeVRIES
MICHAEL J. ANDEREGG...........ccccoe.e. 2007

MARK D. RAVEN ......cooooiiiieieee, 2007
Mecosta/Osceola.......LaVAIL E. HULL
Menominee ............... WILLIAM A. HUPY ..o

Midland..................... DORENE S. ALLEN......ccoooveiiiereeien.
Missaukee ... ....CHARLES R. PARSONS..
Monroe.........cuean..... JOHN A. HOHMAN, Jr.
Monroe.........ccuenee. PAMELA A. MOSKWA ......ccooieiiiieienen.
Montcalm....... ....EDWARD L. SKINNER....
Montmorency ....JOHN E. FITZGERALD ..




Muskegon.................. NEIL G. MULLALLY .....cccoevvviniiiinnes 2011

Muskegon.... ....GREGORY C. PITTMAN .... 2007
Newaygo...... ....GRAYDON W. DIMKOFF ... 2007
Oakland... ....BARRY M. GRANT........... ... 2009
Oakland... ....LINDA S. HALLMARK .............. ... 2007
Oakland... ....EUGENE ARTHUR MOORE.... ... 2011
Oakland... ....ELIZABETH M. PEZZETTI...... ... 2011
Oceana .... ....WALTER A. URICK............. ... 2007
Ogemaw ...... ....EUGENE I. TURKELSON . ... 2007
Ontonagon .. ....JOSEPH D. ZELEZNIK ...... ... 2007
Oscoda..... ....KATHRYN JOAN ROOT .... 2007
Otsego ..... ....MICHAEL K. COOPER ... ... 2007
Ottawa .....coeeveeneeee. MARK A. FEYEN .....ccooooiiiiiiieeee, 2007
Presque Isle.............. KENNETH A. RADZIBON........ccccevvvvenen 2007
Roscommon ... ....DOUGLAS C. DOSSON

Saginaw...........cc........ FAYE M. HARRISON .......ccooeovieiereernen.

Saginaw........c.ccceeeee. PATRICK J. MCGRAW......c.oocvviviiniiiene
St. Clair... ....ELWOOD L. BROWN

St. Clair........cceeeveennenn JOHN R. MONAGHAN
St. Joseph .......c........ THOMAS E. SHUMAKER..........c..cocu... 2007
Sanilac R. TERRY MALTBY
Shiawassee................ JAMES R. CLATTERBAUGH ................. 2007
Tuscola..........coeu...... W. WALLACE KENT, JR.....cccoveverrenrnen. 2007
Van Buren ....FRANK D. WILLIS
Washtenaw................ NANCY CORNELIA FRANCIS............... 2009
DARLENE A. O’BRIEN.......ccccovevvvennnnen. 2007
...JUNE E. BLACKWELL-HATCHER ....... 2007
FREDDIE G. BURTON, JR. .....c.ccveuveneee. 2007
JUDY A. HARTSFIELD ........c.ccocevvennenee. 2007

...JAMES E. LACEY.
MILTON L. MACK, JR. ..cccoeueiviircninees 2011
CATHIE B. MAHER
....MARTIN T. MAHER
DAVID J. SZYMANSKI ........cccovvviinnnn. 2009
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JUDICIAL

CIRCUITS

Seat Circuit
...Harrisville ... 26
unising .11
legan . 48
Alpena. . 26
Bellaire 13

Arenac ...Standish ...

Baraga

Barr}g .

Bay.....

Benzie Beulah ...

Berrien . .St. Joseph. 2
Branch ...Coldwater .... 15

Marshall, Battle
Creek 3

....Cassopolis.
.Charlevoix

Cheboygan . .Cheboygan......... 53

Chippewa .Sault Ste. Marie. 50
lare..... Harrison ... 55

Clinton .

Crawford ....

Delta ....Escanaba ........... 47

Dickinson ... ...Iron Mountain .. 41

....Charlotte
...Petoskey

Genesee ... .
Gladwin .
Gogebic.... ....Bessemer .. . 32
Grand Traverse....Traverse City.... 13
Gratiot......c.cceeeees Ithaca.........cc...... 29
Hillsdale .. Hillsdale ... 1
Houghton .Houghto: 12
Huron... .Bad Axe. 52
.Mason, Lansing. 30
Jonia... 8
.Tawas ¥ 23
.Crystal Fa 41
.Mount Pleasant. 21
Jackson.... Jackson.. 4
Kalamazoo Kalamazoo 9
Kalkaska Kalkaska 46
ent...... .Grand Ray 17
Keweena .Eagle River.. 12

Circuit

Seat

Baldwin ...
Lapeer ...
Leland ...
Adrian ...
Howell ...
Newberry .

Lapeer ..
Leelanau .

Mackinac......... St. Ignace.............. 50
Macomb... Mount Clemens.... 16
Manistee . .Manistee
Marquette.......Marquette . 25
Mason...... Ludington ... .51
Mecosta... .Big Rapids... .. 49
Menominee .....Menominee . . 41
Midland... Midland..... . 42
Missaukee.......Lake City . . 28
.Monroe.. . 38
Stanton.. 8
Montmorency .Atlanta .. 26
Muskegon ....... Muskegon.... 14
White Cloud.......... 27

Otsego

Ottawa ....

Presque Isle....Rogers City ........... 26
Roscommon ....Roscommon........... 34

Saginaw
.Port Huron .
.Centreville...
.Sandusky..

Schoolcraft...... Manistique .. C11
Shiawassee......Corunna
Tuscola............

Van Buren.......

Washtenaw.
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ADMINISTRATIVE ORDER
No. 2006-5

ADOPTION OF THE MICHIGAN CHILD SUPPORT FORMULA
AS JUVENILE COURT REIMBURSEMENT GUIDELINE

Entered May 30, 2006, effective July 1, 2006 (File No 2005-44.)—
REPORTER.

On order of the Court, notice of the proposed changes
and an opportunity for comment in writing and at a
public hearing having been provided, and consideration
having been given to the comments received, the Court
adopts the Michigan Child Support Formula Schedules
Supplement from the Michigan Child Support Formula
Manual to replace the July 30, 1990, Schedule of
Payments in the Guideline for Court Ordered Reim-
bursement, effective July 1, 2006.

Iv



AMENDMENTS OF MICHIGAN
COURT RULES OF 1985

Adopted May 30, 2006, effective July 1, 2006 (File No. 2005-44)—
REPORTER.

[The present language is repealed and
replaced by the following language unless
otherwise indicated below:]

RULE 3.973. DISPOSITIONAL HEARING.
(A)-(E) [Unchanged.]
(F) Dispositional Orders
(1)-(4) [Unchanged.]

(5) Child Support. The court may include an order
requiring one or both of the child’s parents to pay child
support. All child support orders entered under this
subrule must comply with MCL 552.605 and MCR
3.211(D).

(G)-(H) [Unchanged.]

Staff Comment: The amendment provides that the court may enter a
child support order at the dispositional hearing and that it must use the
Michigan Child Support Formula as required by statute and the Uniform
Support Order required by court rule in establishing the child support
order.

The staff comment is not an authoritative construction by the Court.

Adopted June 15, 2006, effective immediately (File No. 2006-02)—
REPORTER.

Ivi
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[The present language is repealed and
replaced by the following language unless
otherwise indicated below:]

RULE 3.602. ARBITRATION.
(A)-(H) [Unchanged.]

(I) Award; Confirmation by Court. An arbitration
award filed with the clerk of the court designated in the
agreement or statute within one year after the award
was rendered may be confirmed by the court, unless it
is vacated, corrected, or modified, or a decision is
postponed, as provided in this rule.

(J) Vacating Award.

(1) On application of a party, the court shall vacate an
award if:

(a) the award was procured by corruption, fraud, or
other undue means;

(b) there was evident partiality by an arbitrator
appointed as a neutral, corruption of an arbitrator, or
misconduct prejudicing a party’s rights;

(c) the arbitrator exceeded his or her powers; or

(d) the arbitrator refused to postpone the hearing on
a showing of sufficient cause, refused to hear evidence
material to the controversy, or otherwise conducted the
hearing to prejudice substantially a party’s rights.

The fact that the relief could not or would not be
granted by a court of law or equity is not ground for
vacating or refusing to confirm the award.

(2) An application to vacate an award must be made
within 21 days after delivery of a copy of the award to
the applicant, except that if it is predicated on corrup-
tion, fraud, or other undue means, it must be made
within 21 days after the grounds are known or should
have been known.
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(3) In vacating the award, the court may order a
rehearing before a new arbitrator chosen as provided in
the agreement, or, if there is no such provision, by the
court. If the award is vacated on grounds stated in
subrule (J)(1)(c) or (d), the court may order a rehearing
before the arbitrator who made the award. The time
within which the agreement requires the award to be
made is applicable to the rehearing and commences
from the date of the order.

(4) If the application to vacate is denied and there is
no motion to modify or correct the award pending, the
court shall confirm the award.

(K) Modification or Correction of Award.

(1) On application made within 21 days after delivery
of a copy of the award to the applicant, the court shall
modify or correct the award if:

(a) there is an evident miscalculation of figures or an
evident mistake in the description of a person, a thing,
or property referred to in the award,

(b) the arbitrator has awarded on a matter not
submitted to the arbitrator, and the award may be
corrected without affecting the merits of the decision on
the issues submitted; or

(c) the award is imperfect in a matter of form, not
affecting the merits of the controversy.

(2) If the application is granted, the court shall
modify and correct the award to effect its intent and
shall confirm the award as modified and corrected.
Otherwise, the court shall confirm the award as made.

(3) An application to modify or correct an award may
be joined in the alternative with an application to
vacate the award.

(L) Judgment. The court shall render judgment giving
effect to the award as corrected, confirmed, or modified.
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The judgment has the same force and effect, and may be
enforced in the same manner, as other judgments.

(M) Costs. The costs of the proceedings may be taxed
as in civil actions, and, if provision for the fees and
expenses of the arbitrator has not been made in the
award, the court may allow compensation for the arbi-
trator’s services as it deems just. The arbitrator’s
compensation is a taxable cost in the action.

(N) Appeals. Appeals may be taken as from order or
judgments in other civil actions.

Staff Comment: Subrules (I)-(N), which were deleted in error in the
order dated February 23, 2006, are reinstated.

The staff comment is not an authoritative construction by the Court.

Adopted June 26, 2006, effective September 1, 2006 (File No. 2003-
04)—REPORTER.

[The present language is repealed and
replaced by the following language unless
otherwise indicated below:]

RULE 6.502. MOTION FOR RELIEF FROM JUDGMENT.
(A)-(B) [Unchanged.]

(C) Form of Motion. The motion may not be noticed
for hearing, and must be typed or legibly handwritten
and include a verification by the defendant or defen-
dant’s lawyer in accordance with MCR 2.114. Except as
otherwise ordered by the court, the combined length of
the motion and any memorandum of law in support
may not exceed 50 pages double-spaced, exclusive of
attachments and exhibits. If the court enters an order
increasing the page limit for the motion, the same order
shall indicate that the page limit for the prosecutor’s
response provided for in MCR 6.506(A) is increased by
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the same amount. The motion must be substantially in
the form approved by the State Court Administrative
Office, and must include:

(1)-(15) [Unchanged.]

Upon request, the clerk of each court with trial level
jurisdiction over felony cases shall make available blank
motion forms without charge to any person desiring to
file such a motion.

(D) Return of Insufficient Motion. If a motion is not
submitted on a form approved by the State Court
Administrative Office, or does not substantially comply
with the requirements of these rules, the court shall
either direct that it be returned to the defendant with a
statement of the reasons for its return, along with the
appropriate form, or adjudicate the motion under the
provisions of these rules. The clerk of the court shall
retain a copy of the motion.

(E) Attachments to Motion. The defendant may at-
tach to the motion any affidavit, document, or evidence
to support the relief requested.

(F)-(G) [Unchanged.]

RULE 6.503. FILING AND SERVICE OF MOTION.

(A) Filing; Copies.

(1) defendant seeking relief under this subchapter
must file a motion and a copy of the motion with the
clerk of the court in which the defendant was convicted
and sentenced.

(2) Unchanged.]

(B) Service. The defendant shall serve a copy of the
motion and notice of its filing on the prosecuting
attorney. Unless so ordered by the court as provided in
this subchapter, the filing and service of the motion
does not require a response by the prosecutor.
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RULE 6.504. ASSIGNMENT; PRELIMINARY CONSIDERATION BY
JUDGE; SUMMARY DENIAL.

(A) Assignment to Judge. The motion shall be pre-
sented to the judge to whom the case was assigned at
the time of the defendant’s conviction. If the appropri-
ate judge is not available, the motion must be assigned
to another judge in accordance with the court’s proce-
dure for the reassignment of cases. The chief judge may
reassign cases in order to correct docket control prob-
lems arising from the requirements of this rule.

(B) Initial Consideration by Court.
(1) [Unchanged.]

(2) If it plainly appears from the face of the materials
described in subrule (B)(1) that the defendant is not
entitled to relief, the court shall deny the motion
without directing further proceedings. The order must
include a concise statement of the reasons for the
denial. The clerk shall serve a copy of the order on the
defendant and the prosecutor. The court may dismiss
some requests for relief or grounds for relief while
directing a response or further proceedings with respect
to other specified grounds.

(3)-(4) [Unchanged.]

RULE 6.506. RESPONSE BY PROSECUTOR.

(A) Contents of Response. On direction of the court
pursuant to MCR 6.504(B)(4), the prosecutor shall
respond in writing to the allegations in the motion. The
trial court shall allow the prosecutor a minimum of 56
days to respond. If the response refers to transcripts or
briefs that are not in the court’s file, the prosecutor
shall submit copies of those items with the response.
Except as otherwise ordered by the court, the response
shall not exceed 50 pages double-spaced, exclusive of
attachments and exhibits.
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(B) [Unchanged.]

RULE 6.509. APPEAL.
(A)-(B) [Unchanged.]

(C) Responsibility of the Prosecutor. If the prosecutor
has not filed a response to the defendant’s application
for leave to appeal in the appellate court, the prosecutor
must file an appellee’s brief if the appellate court grants
the defendant’s application for leave to appeal. The
prosecutor must file an appellee’s brief within 56 days
after an order directing a response pursuant to subrule
(D).

(D) Responsibility of the Appellate Court. If the
appellate court grants the defendant’s application for
leave to appeal and the prosecutor has not filed a
response in the appellate court, the appellate court
must direct the prosecutor to file an appellee’s brief,
and give the prosecutor the opportunity to file an
appellee’s brief pursuant to subrule (C), before granting
further relief to the defendant.

Staff Comment: On March 12, 2002, the Court appointed the Com-
mittee on the Rules of Criminal Procedure to review the rules to
determine whether any of the provisions should be revised. The commit-
tee issued its report on June 16, 2003, recommending numerous amend-
ments of existing rules, plus some new rules. A public hearing on the
committee’s recommendations was held May 27, 2004.

The Court adopted the committee’s recommendations with respect to
the amendments of Rules 6.503 and 6.504.

With regard to Rules 6.502 and 6.506, the Court adopted a 50-page
limitation rather than the 25-page limitation recommended by the
committee. The Court did not adopt the committee’s recommendation
that the successive motion limitation of Rule 6.502(G) be eliminated;
however, the Court did adopt remaining amendments of Rules 6.502 and
6.506 as recommended by the committee.

Instead of adopting the committee’s recommendations regarding
amendments of Rule 6.509, the Court adopted alternative language
similar to language recommended by the Court of Appeals.
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The Court did not adopt the committee’s recommendation to amend
Rules 6.501 and 6.508.

The staff comment is not an authoritative construction by the Court.

CORRIGAN, J. (dissenting in part). I respectfully dis-
sent from the Court’s rejection of the proposal of the
Committee on the Rules of Criminal Procedure to
amend our court rules to provide a 25-page limit for
motions for relief from judgment and to institute a
one-year time limit for filing them. I agree with the
recommendation of the Committee on the Rules of
Criminal Procedure to adopt (1) a page limit of 25 pages
under MCR 6.502(C)! and MCR 6.506(A)2 and (2) a time
limit of one year under MCR 6.508(E)? for pursuing

! As amended, MCR 6.502(C), in relevant part, would have provided:

Form of Motion. The motion may not be noticed for hearing,
and must be typed or legibly handwritten and include a verifica-
tion by the defendant or defendant’s lawyer in accordance with
MCR 2.114. Except as otherwise ordered by the court, the com-
bined length of the motion and any memorandum of law in support
may not exceed 25 pages double spaced, exclusive of attachments
and exhibits. An expansion of the pages permitted shall apply also
to any answer ordered by the court. . . .

)

As amended, MCR 6.506(A) would have provided:

Contents of Response. On direction of the court pursuant to
MCR 6.504(B)(4), the prosecutor shall respond in writing to the
allegations in the motion. The trial court shall allow the prosecu-
tor a minimum of 56 days to respond. If the response refers to
transcripts or briefs that are not in the court’s file, the prosecutor
shall submit copies of those items with the response. Except as
otherwise ordered by the court, the response shall not exceed 25
pages double spaced, exclusive of attachments and exhibits.

3 As amended, MCR 6.508(E) would have provided:

Time Limitation. (1) If brought under subsection (D)(1), the
motion must be filed within 1 year (a) after the fully retroactive
change in the law is established when relief is sought under subsection
(D)(1)(a); (b) after the judgment of conviction is final when relief is
sought under subsection (D)(1)(b), unless the facts on which the claim
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motions for relief from judgment. Our failure to value
finality and impose page and time limits on cases
on collateral review reminds me of Chief Justice
Rehnquist’s statement: “We believe the adoption of
the Francis rule [requiring cause and prejudice] in
this situation will have the salutary effect of making
the state trial on the merits the ‘main event,” so to
speak, rather than a ‘tryout on the road’ for what will
later be the determinative federal habeas hearing.”
Wainwright v Sykes, 433 US 72, 90 (1977). Following
rejection of the committee’s recommendation, Michi-
gan courts will continue to make trial the road-show
tryout for the collateral hearings to follow.

I. PAGE LIMITS

Regarding the new 50-page limit of MCR 6.502(C)
and its corollary in MCR 6.506(A), I respectfully dis-
sent. Instead, I support the committee’s recommenda-
tion of 25 pages. Circuit judges in Michigan have heavy
trial dockets and little assistance on motions for collat-
eral attack. They frequently operate without even re-
sponses to such petitions from prosecutors because
those offices also operate with scarce resources. Gener-
ally, under civil practice rules, trial courts receive briefs
limited to 20 pages. See MCR 2.119(A)(2). In contrast to
the federal courts or to our state appellate courts, our

is predicated were unknown to the defendant and could not have been
discovered earlier with due diligence, in which case the claim must be
brought within 1 year of the discovery of these facts. (2) If brought
under subsection (D)(2), the motion must be filed within 1 year (a) of
the discovery of the new evidence, or the discovery of the significance
of existing evidence, when relief is sought under subsection (D)(2)(a);
(b) after the judgment of conviction is final when relief is sought under
subsection (D)(2)(b).
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trial courts lack a comparable support and research
staff, so lengthy briefs on collateral review create a
systemic burden.

Before filing a motion for relief from judgment, the
petitioner has already exhausted his or her direct
appeals. The appellate briefs have a limit of 50 pages.
See MCR 7.212(B). The subsequent pursuit of collateral
relief ought not require the same length of argument
and so warrants a shorter page limit.

By imposing the same page limit that governs direct
appeals, our Court suggests that collateral relief is
nothing more than a second appeal. We do not require
petitioners to narrow their focus on issues that reach
the heightened standard of good cause and actual
prejudice. In so doing, our Court repeats the error that
misguides the efforts of many pro se petitioners. The
new page limit will encourage a relitigation of issues. It
invites litigants to ritual incantation of previously ap-
pealed issues.* By this rules decision, our Court also
now directs scarce resources away from current crimi-
nal cases, in the form of ensuring a second full bite at
the apple in matters where criminal defendants have
already enjoyed the full and fair opportunity of a direct
appeal.

II. TIME LIMIT

Regarding MCR 6.508(E),* I support a one-year time
limit on filing motions for relief from judgment, as
proposed by the committee. This time limit promotes
consistency with the federal requirements for habeas

4 As a means to avoid ceaseless relitigation of issues, I propose that we
require that petitioners attach to motions for relief from judgment the
statement of issues from the direct appeal, so courts can easily identify
whether the petitioner previously raised an issue.

5 See n 3 of this statement.
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corpus relief under the provisions of the federal Anti-
Terrorism and Effective Death Penalty Act. Under 28
USC 2244(d)(1), petitioners have one year to file for
federal habeas corpus relief from a state sentence.
Under 28 USC 2244(d)(2), pursuing state postconvic-
tion relief tolls that limitations period. Requiring peti-
tioners to act within one year ensures that they will not
inadvertently forfeit a claim to federal habeas corpus
relief, because pursuing a state claim within one year
tolls the federal limitations period. MCR 6.508(E), un-
der the proposed amendment, would have encouraged
timely pursuit of state court relief and would have
prevented pro se petitioners from inadvertently losing
the option to later pursue federal relief. Thus, adopting
a one-year time limit here would coordinate state and
federal postconviction relief and so promote the full
availability of both remedies.

Additionally, incorporating a one-year time limit pro-
motes our interest in finality.® “No one, not criminal
defendants, not the judicial system, not society as a
whole is benefited by a judgment providing a man shall
tentatively go to jail today, but tomorrow and every day
thereafter his continued incarceration shall be subject
to fresh litigation on issues already resolved.” Mackey v
United States, 401 US 667, 691 (1971) (Harlan, J.,
concurring in part and dissenting in part). Beyond
requiring petitioners to eventually reconcile themselves
to their sentences, the deterrent effect of criminal law
owes much to the certainty of finality. See Teague v
Lane, 489 US 288, 309 (1989) (Opinion by O’Connor, dJ.).
Also, the failure to provide finality would permit the

6 Although significant, this interest in finality need not foreclose
postconviction relief sought on the basis of later discovered evidence. As
proposed, the one-year time limit would only commence upon the
discovery of new evidence or the discovery of the significance of existing
evidence.
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continued expenditure of limited judicial, prosecutorial,
and defense resources on collateral proceedings, even as
other defendants awaited initial proceedings. See
Mackey, supra at 691. Further, the absence of any time
limit increases the likelihood that prosecutors will bear
the burden of responding to long-stale motions. Al-
though claims of actual innocence could still proceed
under the committee’s approach, the attacks on the
trial and appellate procedure, after a petitioner receives
a full and fair opportunity to litigate, should end. Thus,
the importance of finality in criminal proceedings fur-
ther supports the adoption of a time limit for seeking
postconviction relief.

For the foregoing reasons, I respectfully dissent. I
would adopt a 25-page limit under MCR 6.502(C) and
MCR 6.506(A) and a one-year time limit under MCR
6.508(E).

YOUNG and MARKMAN, JdJ., concurred with CORRIGAN, d.

MARKMAN, J. (dissenting in part). I concur fully in
Justice CORRIGAN’s statement and write only to elabo-
rate briefly on the issue of “reconciliation.” Until a
criminal offender finally “reconciles” himself to the
wrongfulness of his conduct, I believe that there cannot
be any reasonable hope for his personal rehabilitation.
As long as there is yet another legal brief to be filed, and
yet another lawbook to be scoured, I do not believe that
this renewing process can truly begin.

Although an offender must always be allowed to intro-
duce genuinely new evidence of actual innocence, absent
such evidence, there must come some reasonable point at
which the criminal appellate process is finalized. As the
United States Supreme Court observed in Kuhlmann v
Wilson, 477 US 436, 453 (1986), “finality serves the
State’s goal of rehabilitating those who commit crimes
because ‘[r]ehabilitation demands that the convicted de-
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fendant realize that “he is justly subject to sanction, that
he stands in need of rehabilitation. ”’” (Opinion by
Powell, J.; citations omitted.) Yet, as the result of innu-
merable judicial decisions in recent decades, this point of
finality has increasingly been delayed. While there may be
limits to what this Court on its own can do to repair this
situation, the committee proposal reasonably points in the
right direction.

Justice Harlan has written, “Both the individual
criminal defendant and society have an interest in
insuring that there will at some point be the certainty
that comes with an end to litigation, and that attention
will ultimately be focused not on whether a conviction
was free from error but rather on whether the [of-
fender] can be restored to a useful place in the commu-
nity.” Sanders v United States, 373 US 1, 24-25 (1963)
(Harlan, J., dissenting). Similarly, Justice Powell has
written, “ At some point the law must convey to those in
custody that a wrong has been committed, that conse-
quent punishment has been imposed, that one should
no longer look back with a view to resurrecting every
imaginable basis for further litigation but rather should
look forward to rehabilitation and to becoming a con-
structive citizen.” Schneckloth v Bustamonte, 412 US
218, 262 (1973) (Powell, J., concurring).

By imposing a shortened time frame for the filing of
a motion for relief from judgment, while preserving
existing exceptions from such a deadline, the commit-
tee’s proposal would maintain fundamental protections
for the criminal offender while ensuring that the rec-
onciliation, and rehabilitation, processes begin earlier
rather than later. The committee’s proposal would
reasonably hasten the point at which the criminal,
rather than looking into yet another lawbook, would be
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compelled to confront the wrong that he has committed
by looking into his own soul.

CORRIGAN, d., concurred with MARKMAN, J.

KELLY, J. dissenting in part). I oppose the addition of
MCR 6.509(D). No need for this subrule has been
demonstrated to us. Moreover, it could be viewed by
prosecutors as an invitation to stop filing answers to
appeals from orders denying a petition for relief from
judgment. Because of this new subrule, prosecutors will
know that the Court of Appeals will tell them when, if
at all, it is necessary for them to respond to such an
appeal. This renders the Court of Appeals a case
screener for prosecutors, giving prosecutors a favored
status as compared with other litigants in that Court.
For example, if a prosecutor appeals from a grant of
relief from judgment, a defendant must answer within
21 days. The rules make no provision for the defendant
to have a second bite of the apple.

CAVANAGH, J., concurred with KELLY, dJ.

Adopted July 20, 2006, effective September 1, 2006 (File No. 2004-
26)—REPORTER.

[The present language is repealed and
replaced by the following language unless
otherwise indicated below:]

RULE 8.110. CHIEF JUDGE RULE.

(A) [Unchanged.]

(B) Chief Judge, Chief Judge Pro Tempore, and
Presiding Judges of Divisions.

(1) The Supreme Court shall select a judge of each
trial court to serve as chief judge. No later than Sep-
tember 1 of each odd-numbered year, each trial court
with two or more judges may submit the names of no
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fewer than two judges whom the judges of that court
recommend for selection as chief judge.

(2)-(4) [Unchanged.]
(C)-(D) [Unchanged.]

Staff Comment: The amendment of MCR 8.110(B)(1) changed the
requirement that recommendations for chief judge be submitted no later
than October 1 of each odd-numbered year to September 1.

The staff comment is not an authoritative construction by the Court.



AMENDMENTS OF LOCAL COURT
RULES

THIRD JUDICIAL CIRCUIT

Approved June 27, 2006, effective September 1, 2006 (File No.
2005-23)—REPORTER.

RULE 3.920(B)(4). SIMULTANEOUS ATTEMPTS AT SERVICE
IN JUVENILE PROCEEDINGS.

(b) Service of a summons on the persons listed in
MCR 3.920(B)(2) shall be attempted simultaneously by:

(i) personal service in accord with MCR
3.920(B)(4)(a);

(ii) registered mail directed to the person’s last
known address; and

(iii) publication in accord with MCR 3.920(B)(4)(b).

Personal service, service by registered mail, and
service by publication shall be made in accord with the
time standards in MCR 3.920(B)(5). If the court finds
on the record that reasonable attempts have been made
to personally serve persons required to be served and
that personal service is impracticable or has not been
achieved, the court may then rely on the service by
registered mail or publication.

Staff Comment: LCR 3.920(B)(4)(b) allows simultaneous service of
process by personal service, registered mail, and publication. If a court

finds personal service is impracticable or cannot be achieved, service by
one of the other methods may be relied on.

The staff comment is not an authoritative construction by the Court.
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PEOPLE v ROBINSON 1

PEOPLE v ROBINSON

Docket No. 126379. Argued October 20, 2005 (Calendar No. 8). Decided
May 31, 2006.

Kevin M. Robinson was convicted following a bench trial in the Wayne
Circuit Court, Daniel P Ryan, J., of second-degree murder. The
conviction was under an aiding and abetting theory. A codefendant,
Samuel Pannell, was convicted by a jury of first-degree murder. The
Court of Appeals, MUurpHY, PdJ., and CooPEr and C. L. LEviN, JdJ.,
reversed the defendant’s conviction of second-degree murder, reduced
the charge on which the defendant was convicted to assault with
intent to do great bodily harm less than murder, and remanded for
resentencing. Unpublished opinion per curiam, issued April 29, 2004
(Docket No. 237036). The Court of Appeals held that the trial court
improperly convicted the defendant of second-degree murder because
there was no evidence that the defendant, who went to the victim’s
home intending to commit an aggravated assault of the victim, was
aware of or shared the codefendant’s intent to kill the victim. The
Supreme Court granted the prosecution’s application for leave to
appeal. 472 Mich 898 (2005).

In an opinion by Justice YOUNG, joined by Chief Justice TAYLOR
and Justices WEAVER, CORRIGAN, and MARKMAN, the Supreme Court
held:

A defendant who intends to aid, abet, counsel, or procure the
commission of a crime is liable for that crime was well as the
natural and probable consequences of that crime. The defendant
in this case committed and aided the commission of an aggravated
assault. One of the natural and probable consequences of such a
crime is death. The trial court properly convicted the defendant of
second-degree murder. The Court of Appeals erred in holding that
the defendant must have been aware of or shared the codefen-
dant’s intent to kill the victim in order to be convicted of
second-degree murder as an aider and abettor. The judgment of
the Court of Appeals must be reversed and the conviction of
second-degree murder must be reinstated.

Reversed; conviction reinstated.

Justice CAVANAGH, dissenting, stated his agreement with the
conclusion of the majority that a defendant who intends to aid,
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abet, counsel, or procure the commission of a crime is liable for
that crime, as well as the natural and probable consequences of
that crime. However, the trial court’s findings do not support
the imposition of criminal liability for second-degree murder
under an aiding and abetting theory. An evenhanded review of
the trial court’s findings does not support the conclusion that
the victim’s death was a natural and probable consequence of
this beating because the shooting death was not foreseen or
agreed to by the defendant. The trial court’s findings that the
victim did not die from injuries inflicted during the beating,
that the defendant did not intend to kill, and that the defendant
did not know that his codefendant would shoot and kill the
victim do not support a finding that this death was the natural
and probable consequence of this beating. It is also insufficient
under MCL 767.39 to convict the defendant of second-degree
murder because there is no connection in this case between the
intent to cause great bodily harm and an act that effectuated
that intent and caused the death. The judgment of the Court of
Appeals should be affirmed.

Justice KELLY, dissenting, would affirm the Court of Appeals
decision to reverse the defendant’s second-degree murder con-
viction and remand for resentencing on a reduced charge. There
was no evidence establishing that the defendant was aware of or
shared his codefendant’s intent to kill. An aider and abettor
must have the same criminal intent as the principal. A defen-
dant cannot be convicted of second-degree murder under the
theory of aiding and abetting if the defendant did not intend the
act that caused the death. The defendant intended only to beat
the victim, and the beating was not the cause of death. The trial
court’s findings of fact support only a conviction of assault with
intent to do great bodily harm less than murder. The victim’s
death was not within the common enterprise of the defendant
and his codefendant. The majority posits an alternative theory
of culpability that imposes criminal liability beyond the natural
and probable consequences of a crime the commission of which
a person aids and abets, thereby extending the reach of MCL
767.39 beyond the statutory language.

CRIMINAL LAW — AIDING AND ABETTING.

The three elements necessary for a conviction under an aiding and
abetting theory are (1) the crime charged was committed by the
defendant or some other person, (2) the defendant performed acts
or gave encouragement that assisted the commission of the crime,
and (3) the defendant intended the commission of the crime or had
knowledge that the principal intended its commission at the time
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the defendant gave aid and encouragement; a defendant is liable
for the crime the defendant intends to aid or abet as well as for the
natural and probable consequences of that crime; the prosecution
must prove that the defendant aided or abetted the commission of
an offense and that the defendant intended to aid the commission
of the charged offense, knew the principal intended to commit the
charged offense or, alternatively, that the charged offense was a
natural and probable consequence of the commission of the
intended offense (MCL 767.39).

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, Kym L. Worthy, Prosecuting Attor-
ney, Timothy A. Baughman, Chief of Research, Train-
ing, and Appeals, and Larry L. Roberts, Assistant Pros-
ecuting Attorney, for the people.

Neil J. Leithauser for the defendant.

YOUNG, J. Defendant and a codefendant, Samuel
Pannell, committed an aggravated assault, and Pannell
shot and killed the victim, Bernard Thomas. After a
bench trial, the trial court convicted defendant of
second-degree murder under an aiding and abetting
theory. The Court of Appeals reversed the trial court’s
judgment, because it concluded that there was insuffi-
cient evidence that defendant shared or was aware of
Pannell’s intent to kill.

We hold that under Michigan law, a defendant who
intends to aid, abet, counsel, or procure the commission
of a crime, is liable for that crime as well as the natural
and probable consequences of that crime. In this case,
defendant committed and aided the commission of an
aggravated assault. One of the natural and probable
consequences of such a crime is death. Therefore, the
trial court properly convicted defendant of second-
degree murder. We reverse the judgment of the Court of
Appeals and reinstate defendant’s conviction of second-
degree murder.
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FACTS AND PROCEDURAL HISTORY

According to the evidence adduced at trial, defendant
and Pannell went to the house of the victim, Bernard
Thomas, with the stated intent to “f*** him up.” Under
Pannell’s direction, defendant drove himself and Pan-
nell to the victim’s house. Pannell knocked on the
victim’s door. When the victim opened the door, defen-
dant struck him. As the victim fell to the ground,
defendant struck the victim again. Pannell began to
kick the victim. Defendant told Pannell that “that was
enough,” and walked back to the car. When defendant
reached his car, he heard a single gunshot.!

Following a bench trial, the trial court found defen-
dant guilty of second-degree murder “on the prong of
great bodily harm only.”? Specifically, the court found
that defendant drove Pannell to the victim’s house with
the intent to physically attack the victim. The court also
found that once at the victim’s home, defendant initi-
ated the attack on the victim, and that defendant’s
attack enabled Pannell to “get the upper-hand” on the
victim. The court sentenced defendant to a term of 71
months to 15 years.

The Court of Appeals reversed defendant’s murder
conviction, holding that there was insufficient evidence
to support defendant’s second-degree murder convic-
tion.? The Court held that the trial court improperly
convicted defendant of second-degree murder because
there was no evidence establishing that defendant was
aware of or shared Pannell’s intent to kill the victim.

! The parties stipulated that the victim died from a gunshot wound.
Defendant stated that he did not shoot the victim and that only he,
Pannell, and the victim were at the victim’s house.

2 A jury convicted Pannell of first-degree murder.

3 Unpublished opinion per curiam of the Court of Appeals, issued April
29, 2004 (Docket No. 237036).
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This Court granted the prosecution’s application for
leave to appeal, directing the parties to address the
elements of accomplice liability and the mens rea re-
quired to support a conviction of aiding and abetting
second-degree murder.*

STANDARD OF REVIEW

The requirements of the aiding and abetting stat-
ute® are a question of law that this Court reviews de
novo.® “[W]ords and phrases that have acquired a
unique meaning at common law are interpreted as
having the same meaning when used in statutes dealing
with the same subject.”” In evaluating defendant’s
claim regarding the sufficiency of the evidence, this
Court reviews the evidence in a light most favorable to
the prosecutor to determine whether any trier of fact
could find the essential elements of the crime were
proven beyond a reasonable doubt.® Findings of fact by
the trial court may not be set aside unless they are
clearly erroneous.’

ANALYSIS

This case involves liability under our aiding and
abetting statute, MCL 767.39, which provides:

Every person concerned in the commission of an offense,
whether he directly commits the act constituting the
offense or procures, counsels, aids, or abets in its commis-

4 472 Mich 898 (2005).

5 MCL 767.39.

5 People v Schaefer, 473 Mich 418, 427; 703 NW2d 774 (2005).

" Pulver v Dundee Cement Co, 445 Mich 68, 75; 515 NW2d 728 (1994).
8 People v Hardiman, 466 Mich 417, 421; 646 NW2d 158 (2002).

9 MCR 2.613(C).
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sion may hereafter be prosecuted, indicted, tried and on
conviction shall be punished as if he had directly commit-
ted such offense.

Unlike conspiracy® and felony murder,"* which also
allow the state to punish a person for the acts of
another, aiding and abetting is not a separate substan-
tive offense. Rather, “being an aider and abettor is
simply a theory of prosecution”'? that permits the
imposition of vicarious liability for accomplices.

This Court recently described the three elements
necessary for a conviction under an aiding and abetting
theory:

“(1) the crime charged was committed by the defendant
or some other person; (2) the defendant performed acts or
gave encouragement that assisted the commission of the
crime; and (3) the defendant intended the commission of
the crime or had knowledge that the principal intended its
commission at the time that [the defendant] gave aid and
encouragement.”13!

The primary dispute in this case involves the third
element. Under the Court of Appeals analysis, the third
element would require the prosecutor to prove beyond a
reasonable doubt that a defendant intended to commit
the identical offense, here homicide, as the accomplice
or, alternatively, that a defendant knew that the accom-
plice intended to commit the homicide. We reaffirm that
evidence of defendant’s specific intent to commit a
crime or knowledge of the accomplice’s intent consti-
tutes sufficient mens rea to convict under our aiding

10 MCL 750.157a.
11 MCL 750.316(1)(b).
12 People v Perry, 460 Mich 55, 63 n 20; 594 NW2d 477 (1999).

13- People v Moore, 470 Mich 56, 67-68; 679 NW2d 41 (2004), quoting
People v Carines, 460 Mich 750, 768; 597 NW2d 130 (1999) (change in
Moore).
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and abetting statute. However, as will be discussed later
in this opinion, we disagree that evidence of a shared
specific intent to commit the crime of an accomplice is
the exclusive way to establish liability under our aiding
and abetting statute.

AIDING AND ABETTING STATUTE

The theory that a defendant could be liable for
another’s criminal actions as an “aider and abettor”
goes back to the common law. At common law, there
were four categories of offenders to a felony:

(1) principal in the first degree-he actually engaged in
the felonious conduct; (2) principal in the second degree-he
was present when the felony was committed and aid and
abetted its commission; (3) accessory before the fact-he
was not present when the felony was committed but aided
and abetted prior to its commission; (4) accessory after the
fact-he was not present when the felony was committed
but rendered aid thereafter in order to protect the felon or
to facilitate his escape.['

Principals in the second degree had to intend to
commit the crime charged or else be aware of the intent
of the principal in the first degree to commit that
crime.'® But accessories before the fact were “guilty of
all incidental consequences which might reasonably be
expected to result from the intended wrong.”*¢ Thus, at
common law, one could be guilty of the natural and
probable consequences of the intended crime or the
intended crime itself, depending on whether the actor
was a principal in the second degree or an “accessory
before the fact.” Michigan’s aiding and abetting statute
has been in force and substantively unchanged since the

4 Wharton’s Criminal Law (15th ed), p 181.
15 Perkins, Criminal Law (3d ed), pp 741-743.
16 Id. at 745.



8 475 MICcH 1 [May
OPINION OF THE COURT

mid-1800s.1” The 1855 statute, 1855 PA 77, § 19, which
is nearly identical to the current statute, stated:

The distinction between an accessory before the fact,
and a principal, and between principals in the first and
second degree in cases of felony, is abrogated; and all
persons concerned in the commission of a felony, whether
they directly commit the act constituting the offence, or aid
and abet in its commission, though not present, may
hereafter be indicted, tried and punished, as principals, as
in the case of a misdemeanor. '8!

When a statute employs general common-law terms,
courts will interpret the statute by looking to common-
law definitions, absent clear legislative intent to change
the common law.”® As this Court has previously indi-
cated, the aiding and abetting statute was a legislative
abolition of the common-law distinctions between prin-
cipals and accessories.? Beyond that, there has been
little case law from this Court interpreting the language
of this statute.2! However, we note that there is no
language in the statute that demonstrates a legislative

7 In 1927, the Legislature amended the language to its present form,
which substitutes “procures, counsels, aids, or abets” for “aid and abet.”
This change did not affect the meaning of the statute because the
common-law definition of “aid and abet” is to “[h]elp, assist, or facilitate
the commission of a crime, promote the accomplishment thereof, help in
advancing or bringing it about, or encourage, counsel, or incite as to its
commission.” Black’s Law Dictionary (5th ed), p 63. The Legislature
merely added terms that were synonymous with the common-law defini-
tion of “aid and abet.”

18 See also 1857 CL 6065 (same); 1897 CL 11930 (same); 1915 CL 15757
(changing “c” to “s” in “offence”); 1927 PA 175, ch VII, § 39 (same as
MCL 767.39); 1929 CL 17253 (same); 1948 CL 767.39 (same); and 1970
CL 767.39 (same).

19 People v Riddle, 467 Mich 116, 125-126; 649 NW2d 30 (2002).
20 People v Palmer, 392 Mich 370, 378; 220 NW2d 393 (1973).

21 As will be discussed later in this opinion, there have been numerous
cases discussing aiding and abetting liability, but none of those cases
focused on the language of the statute.
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intent to abrogate the common-law theory that a defen-
dant can be held criminally liable as an accomplice if:
(1) the defendant intends or is aware that the principal
is going to commit a specific criminal act;?? or (2) the
criminal act committed by the principal is an “inciden-
tal consequence[] which might reasonably be expected
to result from the intended wrong.” 2

Accordingly, we hold that when the Legislature abol-
ished the distinction between principals and accesso-
ries, it intended for all offenders to be convicted of the
intended offense, in this case aggravated assault, as well
as the natural and probable consequences of that of-
fense, in this case death. The case law that has devel-
oped since the Legislature codified these common-law
principles provides examples of accomplice liability un-
der both theories.

NATURAL AND PROBABLE CONSEQUENCES

Under the natural and probable consequences theory,
“[t]here can be no criminal responsibility for any thing
not fairly within the common enterprise, and which
might be expected to happen if the occasion should arise
for any one to do it.”?* In Knapp, the defendant and
several other men engaged in sexual intercourse with

22 Perkins, Criminal Law (3d ed), pp 741-743.

% Id. at 745. Justice KELLY misapprehends our holding as “improperly
extend[ing] the reach of Michigan’s aiding and abetting statute, MCL
767.39.” Post at 20. When the Legislature first codified the aiding and
abetting statute in 1855, it reflected an express intent to abrogate the
common-law distinction between principals and accessories. However, in
all other regards, the Legislature did not utilize language reflecting an
intent to abrogate the common-law theories under which an accessory
can be held criminally liable for the acts of a principal. One such theory
of liability is predicated on the “natural and probable consequences” of a
planned criminal act. Perkins, supra.

24 People v Knapp, 26 Mich 112, 114 (1872).
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the victim. After the defendant left, one of the men
threw the woman from a second-story window. A jury
convicted the defendant of manslaughter. This Court
reasoned that because there was no evidence that the
defendant threw the victim out the window, the jury
must have held him accountable for the actions of the
other men.

The Knapp Court reversed the defendant’s convic-
tion for manslaughter because there was no proof that
the woman’s death was a part of the “common enter-
prise” of prostitution because one would not expect it
“to happen if the occasion should arise to do it.”®
Therefore, the defendant could not be held to be an
accomplice to the manslaughter.

Similarly, in People v Chapman, this Court held that
a defendant was “ ‘responsible criminally for what of
wrong flows directly from his corrupt inten-
tions . ... "% Chapman involved a defendant who paid
another man $25 to commit adultery with the defen-
dant’s wife so the defendant could divorce her. The
defendant watched through a hole in the wall as the
other man raped his wife. This Court held that the jury
properly convicted the defendant of rape under an
accomplice theory of liability because that crime di-
rectly flowed from the original corrupt intention to aid
adultery.?”

% Id. at 115. See also People v Foley, 59 Mich 553, 556; 26 NW 699
(1886) (Defendants, who brutally assaulted the victim, “should neverthe-
less not be convicted of robbery unless robbery was within their common
purpose.”) (emphasis added).

26 62 Mich 280, 286; 28 NW 896 (1886) (quoting 1 Bishop, Criminal
Law, § 641).

2T However, this Court ultimately overturned his conviction on other
grounds because the preliminary examination testimony did not meet
statutory requirements.
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In view of the framework established by these early
cases, the propriety of the trial court’s verdict is clear.
The victim’s death is clearly within the common enter-
prise the defendant aided because a homicide “might be
expected to happen if the occasion should arise” within
the common enterprise of committing an aggravated
assault. The evidence establishes that the victim threat-
ened his children in Pannell’s presence, enraging Pan-
nell.2 When defendant woke up at 10:00 that evening,
Pannell was still “ranting and raving” in the house.
Despite knowing that Pannell was in an agitated state,
defendant agreed to drive to the victim’s house with the
understanding that he and Pannell would “f*** him
up.”?® When the pair arrived at the victim’s home,
defendant initiated the assault by hitting the victim
once in the face and once in the neck with the back of
his hand. After the victim fell to the ground, Pannell
punched him twice and began kicking him. In our
judgment, a natural and probable consequence of a plan
to assault someone is that one of the actors may well
escalate the assault into a murder. Just as the planned
seduction of the defendant’s wife in Chapman escalated
into a rape,® Pannell’s anger toward the victim esca-

28 Prosecution witness Brandi Brewer, defendant’s fiancg, testified that
the victim “told his wife he was going to beat the kids ass, and do
something to her....”

2 Justice KELLY argues that “[a]s a practical matter, £***ing up someone
necessarily entails leaving them alive.” Post at 26. However, literally in the
next breath, she includes in the definition of “f***”: “‘[t]o break or
destroy.’ ” Id. at 26 n 7, quoting <http://en.wiktionary.org/wiki/f***> (ac-
cessed April 19, 2006). We note that the word “destroy” is also defined as
“2. to put an end to, extinguish; 3. to kill; slay.” Random House Webster’s
College Dictionary (1997) (emphasis added). Thus, Justice KELLY’s own
definition belies her statement that the word cannot, in any context, be used
to mean actions that are likely to result in a killing.

30 Justice KELLY notes that Chapman defined an accomplice’s liability
as follows: “ ¢ “If one person sets in motion the physical power of another
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lated during the assault into a murderous rage. Defen-
dant argues that he should not be held liable for the
murder because he left the scene of the assault after
telling Pannell, “That’s enough.” We disagree. Defen-
dant was aware that Pannell was angry with the victim
even before the assault. Defendant escalated the situa-
tion by driving Pannell to the victim’s house, agreeing
to join Pannell in assaulting the victim, and initiating
the attack. He did nothing to protect Thomas and he did
nothing to defuse the situation in which Thomas was
ultimately killed by Pannell. A “natural and probable
consequence” of leaving the enraged Pannell alone with
the victim is that Pannell would ultimately murder the
victim. That defendant serendipitously left the scene of
the crime moments before Thomas’s murder does not
under these circumstances exonerate him from respon-
sibility for the crime.

The fact that Pannell shot the victim, rather than
beat him to death, does not alter this conclusion. It
cannot be that a defendant can initiate an assault, leave
an already infuriated principal alone with the victim,
and then escape liability for the murder of that victim
simply because the principal shot the victim to death,

person, the former is criminally responsible for its results. If he contem-
plated the result, he is answerable, though it is produced in a manner he
did not contemplate.”’” Post at 27, quoting Chapman, supra at 286
(citations omitted) (emphasis added).

Justice KELLY argues that because defendant never contemplated
Pannell’s shooting the victim, he cannot be held answerable under the
law for that shooting. We disagree. Here, defendant set into motion the
violent physical assault of the victim perpetrated by himself and Pannell.
The evidence clearly demonstrates that defendant “contemplated” caus-
ing great bodily harm to the victim. One of the potential consequences of
causing great bodily harm is that the ultimate result could be the death
of the victim. That the death in this case was produced by Pannell’s
shooting of the victim rather than because of beating injuries sustained
by the victim does not absolve defendant from his criminal responsibility.
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instead of kicking the victim to death. Like the defen-
dant in Chapman, whose accomplice used rape, as
opposed to seduction, to accomplish their common
criminal purpose, the defendant is criminally liable as
long as the crime is within the natural and probable
consequences of the intended assaultive crime.

INTENDED OFFENSES

The Court of Appeals panel in this case focused on cases
that reflect the intended offenses theory, such as People v
Kelly*' to hold that an aider or abettor must have the
identical criminal intent as the principal.?? Kelly in-
volved a murder that occurred during the course of an
armed robbery. The jury convicted the defendant as
either a principal or an aider and abettor of the felony
murder. The Kelly Court affirmed his conviction. In
analyzing the aiding and abetting charge, this Court
cited Meister v People® for the proposition that “[t]he
requisite intent is that necessary to be convicted of the
crime as a principal.”s*

Under Kelly, a defendant is liable for the offense the
defendant intended to commit or intended to aid and
abet. However, the Court of Appeals panel in this case
went further than Kelly, and required the accomplice to
have the identical intent as the principal.?® This narrow

31 423 Mich 261; 378 NW2d 365 (1985).

32 The Court of Appeals panel also relied on People v Barrera, 451 Mich
261, 294; 547 NW2d 280 (1996), but in that case this Court merely quoted
from Kelly without any additional analysis. Further, the discussion of
Kelly was in response to the dissent in Barrera, not part of the
substantive analysis of the opinion that dealt with MRE 804(b)(3).

33 31 Mich 99 (1875).

34 Kelly, supra at 278.

3 This Court has recently repudiated the notion that conviction under
an aiding and abetting theory can require a higher level of intent than
would be necessary to convict a principal. People v Mass, 464 Mich 615,
628; 628 NW2d 540 (2001).
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construction is not compelled by Kelly. Kelly addressed
aiding and abetting felony murder. Under People v
Aaron, to sustain a felony murder conviction, the pros-
ecution must prove that each defendant had the neces-
sary malice to be convicted of murder.?® Aaron makes
clear that one who aids and abets a felony murder must
have the requisite malice to be convicted of felony
murder, but need not have the same malice as the
principal. This principle extends to other crimes: shar-
ing the same intent as the principal allows for accom-
plice liability. However, sharing the identical intent is
not a prerequisite to the imposition of accomplice liabil-
ity under the common-law principles discussed earlier.

The Court of Appeals misread Kelly. In accordance
with the common-law principles incorporated in the
statute, Kelly simply stands for the proposition that, at
a minimum, the aider and abettor is liable for the crime
he or she had the intent to commit. Even under the
intended offense theory, the defendant’s conviction
must stand. The intent necessary for second-degree
murder is the intent to kill, the intent to inflict great
bodily harm, or the willful and wanton disregard for
whether death will result.?” In this case, the judge
specifically found that defendant intended to inflict
great bodily harm, which is sufficient to convict him of
second-degree murder.

The two approaches outlined above are not in con-
flict. Instead, they merely represent two different tests
for liability under an aiding and abetting theory.3®
Under these two tests, a defendant is liable for the

36 People v Aaron, 409 Mich 672, 731; 299 NW2d 304 (1980).
3T People v Langworthy, 416 Mich 630, 650-651; 331 NW2d 171 (1982).

3 We note that none of the older aiding and abetting cases, such as
Chapman, has been overruled, and they remain sound law in Michigan.
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crime the defendant intends to aid or abet® as well as
the natural and probable consequences of that crime. In
this case, the trial court found that defendant intended
to inflict great bodily harm.4 That intent is sufficient
for a conviction of aggravated assault or second-degree
murder. Alternatively, defendant is liable for the homi-
cide because death is one of the natural and probable
consequences of aggravated assault, the crime defen-
dant committed and aided. Either analysis is sufficient
to support defendant’s conviction.

CONCLUSION

We hold that a defendant must possess the criminal
intent to aid, abet, procure, or counsel the commission
of an offense. A defendant is criminally liable for the
offenses the defendant specifically intends to aid or
abet, or has knowledge of, as well as those crimes that
are the natural and probable consequences of the of-
fense he intends to aid or abet. Therefore, the prosecu-
tor must prove beyond a reasonable doubt that the
defendant aided or abetted the commission of an offense
and that the defendant intended to aid the charged
offense, knew the principal intended to commit the
charged offense, or, alternatively, that the charged of-
fense was a natural and probable consequence of the
commission of the intended offense.

Under either prong of the aiding and abetting analy-
sis, defendant was properly convicted. Because the

3 This includes both intending to commit the crime and aiding
someone with knowledge that he or she intends to commit the crime.

40 We fail to see how Justice KELLY can conclude that we concluded that
defendant was aware of or shared Pannell’s intent to kill. On the
contrary, we have explicitly based our holding on the fact that defen-
dant’s intent to inflict great bodily harm is sufficient to maintain his
conviction for the resulting death of the victim.
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Court of Appeals erred in reversing defendant’s convic-
tion of second-degree murder, we reverse the judgment
of the Court of Appeals and reinstate defendant’s
conviction.

TAYLOR, C.J., and WEAVER, CORRIGAN, and MARKMAN,
JdJ., concurred with YOUNG, J.

CAVANAGH, J. (dissenting). I agree with the majori-
ty’s conclusion that under Michigan law, a defendant
who intends to aid, abet, counsel, or procure the
commission of a crime is liable for that crime, as well
as the natural and probable consequences of that
crime. But the majority’s sweeping application of this
principle to the facts of this case prevents me from
fully embracing this interpretation of MCL 767.39.
Specifically, I believe that today’s decision sets a dan-
gerous precedent for how MCL 767.39 will be applied in
the future, and it stretches aider and abettor liability
beyond any defensible bounds. Accordingly, I must
respectfully dissent.

In a nutshell, the majority opines that defendant and
his codefendant, Samuel Pannell, committed an aggra-
vated assault. Next, the majority posits that “one of”
the natural and probable consequences of an aggra-
vated assault is death. Thus, the majority reasons that
the trial court properly convicted defendant of second-
degree murder, MCL 750.317, under an aiding and
abetting theory, MCL 767.39. But, as Justice KELLY

! MCL 767.39 provides:

Every person concerned in the commission of an offense,
whether he directly commits the act constituting the offense or
procures, counsels, aids, or abets in its commission may hereafter
be prosecuted, indicted, tried and on conviction shall be punished
as if he had directly committed such offense.
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notes in her dissent, such an approach completely
ignores the trial court’s findings of fact.

For example, the trial court specifically found that
defendant only intended to beat up the victim. Fur-
ther, the trial court found that the victim did not die
from the beating; rather, the victim died from a
gunshot wound after being shot by Pannell. Impor-
tantly, the trial court also found that defendant did
not intend for or know that Pannell was going to
shoot and kill the victim. Therefore, the trial court’s
findings do not support the imposition of criminal
liability for second-degree murder under an aiding
and abetting theory based on how MCL 767.39 has
been traditionally interpreted. See, e.g., People v
Carines, 460 Mich 750, 757; 597 NW2d 130 (1999)
(“ ‘To support a finding that a defendant aided and
abetted a crime, the prosecutor must show that (1)
the crime charged was committed by the defendant or
some other person, (2) the defendant performed acts
or gave encouragement that assisted the commission
of the crime, and (3) the defendant intended the
commission of the crime or had knowledge that the
principal intended its commission at the time he gave
atd and encouragement.’ ”) (emphasis added; citation
omitted).

But even under the majority’s interpretation of MCL
767.39, these same factual findings do not support a
second-degree murder conviction. Here, an evenhanded
review of the trial court’s findings does not support the
conclusion that this death was a natural and probable
consequence of this beating because the shooting death
was not foreseen and not agreed to. Accordingly, even if
I were prepared to accept the majority’s interpretation
of MCL 767.39, the majority’s application of its inter-
pretation defies logic and well-established principles of
our criminal law.
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For example, the majority’s rationale that defen-
dant’s second-degree murder conviction was proper
because “one of” the natural and probable conse-
quences of a beating is death is akin to saying that
defendant’s conviction was proper because, in general, a
death might be the natural and probable consequence of
some abstract beating. However, this rationale utterly
destroys one of the most basic principles on which our
criminal law is grounded: there can be no criminal
liability without individual culpability. See, e.g., People
v Aaron, 409 Mich 672, 708; 299 NW2d 304 (1980).
Accordingly, it does not matter that in some hypotheti-
cal sense, a death could result from some beating. What
should matter under the majority’s interpretation of
MCL 767.39 is whether this death was the natural and
probable consequence of this beating. But in this par-
ticular case, the trial court answered this question in
the negative. Again, it cannot fairly be said that this
death was the natural and probable consequence of this
beating where the trial court found that the victim did
not die from injuries inflicted during the beating, de-
fendant did not intend to kill, and defendant did not
know Pannell would shoot and kill the victim. Thus, I
disagree with the majority’s rationale that because
under some circumstances a death may result from a
beating, defendant’s conviction of second-degree mur-
der was proper.

Alternatively, the majority opinion could be read as
using the following rationale to reach its result: because
a death is always the natural and probable consequence
of a beating, defendant’s conviction of second-degree
murder was proper under an aiding and abetting theory.
But this rationale likewise destroys the bedrock prin-
ciple of criminal law that there can be no criminal
liability without individual culpability. See Aaron, supra
at 708. Moreover, this rationale is ludicrous because it
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flies in the face of common experience and knowledge; a
death does not always result from a beating.

In any event, regardless of whether the majority
opinion can be fairly read to employ a “may be” or an
“always” rationale, I cannot join today’s decision. In my
view, the majority’s opinion is at odds with the way our
law views criminal liability and disregards the trial
court’s factual findings that the death in this case was
not the natural and probable consequence of the assis-
tance defendant provided. In doing so, the majority’s
application of its interpretation of MCL 767.39 impru-
dently extends the scope of aider and abettor liability.
Here, I believe that defendant’s conduct was deplorable
and criminal. And I agree with the majority that the
facts of this case do not “absolve defendant from his
criminal responsibility.” Ante at 12 n 30. But on the
basis of the trial court’s actual findings of fact, which
are not clearly erroneous, I simply disagree that defen-
dant is criminally responsible for second-degree murder
under an aiding and abetting theory.

Additionally, I disagree with the majority’s alternative
basis for reversing the Court of Appeals judgment and
reinstating defendant’s conviction of second-degree mur-
der under an aiding and abetting theory merely because
defendant was found to have possessed a general intent to
cause great bodily harm. For reasons similar to those
noted earlier in this opinion, it is insufficient under MCL
767.39 to convict defendant of second-degree murder
because “[olne of the potential consequences of causing
great bodily harm is that the ultimate result could be the
death of the victim.” Ante at 12 n 30 (emphasis added).
Moreover, even though defendant was found to have
possessed an intent to cause great bodily harm, the trial
court’s factual findings do not support defendant’s convic-
tion of second-degree murder.
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Granted, the malice requirement for second-degree
murder is satisfied where the defendant has the intent to
cause great bodily harm. People v Goecke, 457 Mich 442,
463-464; 579 NW2d 868 (1998). But, in light of the trial
court’s other findings of fact, causation has not been
established in this case because the injuries inflicted with
the intent to cause great bodily harm were not the cause
of death. In other words, it is largely irrelevant that the
trial court may have found that defendant generally had
the intent to cause great bodily harm and that defendant’s
actions allowed Pannell to ultimately get the upper hand
because the trial court also found that the assault with
intent to cause great bodily harm did not result in injuries
that caused death. As such, the trial court’s latter finding
fails to make the necessary criminal connection between
the intent to cause great bodily harm and an act that
effectuated that intent and caused the death. Again, I
believe that defendant’s conduct was deplorable and
criminal. But the trial court’s findings of fact are not
clearly erroneous and, thus, require that defendant’s
second-degree murder conviction under an aiding and
abetting theory be reversed. Thus, I disagree with the
majority’s alternative basis for reversing the Court of
Appeals judgment as well.

In sum, because this death was not the natural and
probable consequence of this beating and defendant’s
intent and actions did not criminally cause this death,
defendant cannot be convicted of second-degree murder
under an aiding and abetting theory. Therefore, I would
affirm the judgment of the Court of Appeals.

KELLY, J. (dissenting). With this decision, the major-
ity improperly extends the reach of Michigan’s aiding
and abetting statute, MCL 767.39. It will now include a
rationale for finding criminal liability without the req-
uisite element of intent.



2006] PEOPLE vV ROBINSON 21
DISSENTING OPINION BY KELLY, .

I agree with the Court of Appeals decision in this
case. A defendant cannot be convicted of second-degree
murder under an aiding and abetting theory where the
defendant did not intend the act that causes the death.
In this case, defendant Robinson intended only to beat
the victim, and the beating was not the cause of death.
In order to convict Robinson of aiding and abetting
murder, the majority must append language to the
statute.

It currently states:

Every person concerned in the commission of an offense,
whether he directly commits the act constituting the
offense or procures, counsels, aids, or abets in its commis-
sion may hereafter be prosecuted, indicted, tried and on
conviction shall be punished as if he had directly commit-
ted such offense. [MCL 767.39.]

The majority effectively adds to it the phrase “as well as
the natural and probable consequences of any such
crime.” Reading language into a statute to reach a
result not intended by the Legislature is an abuse of
this Court’s power.

PROPER STANDARD FOR REVIEW OF FACTS

I concur in the majority opinion’s “Facts and Proce-
dural History” except to the extent that it picks and
chooses among the trial court’s findings of fact relating
to evidence of defendant’s intent. There was no evi-
dence establishing that Robinson was aware of or
shared codefendant Pannell’s intent to kill. Instead, the
trial court’s findings support only a conviction of as-
sault with intent to do great bodily harm less than
murder. MCL 750.84.

In fact, the trial judge’s findings actually preclude
Robinson’s conviction of second-degree murder. One of



22 475 MICH 1 [May
DISSENTING OPINION BY KELLY, .

the judge’s most pertinent determinations was that
Robinson did not share or know of Pannell’s intent to
kill. In its 18-page opinion, the Court of Appeals thor-
oughly reviewed the judge’s factual findings and cor-
rectly held that Robinson had been improperly con-
victed of second-degree murder. It observed:

The judge’s factual findings that

* Robinson “agreed” and “understood” he was “only
there to beat up” the victim, and

* the shooting “was beyond the scope of what [Robin-
son] had intended to have happen; and

* Robinson intended to inflict great bodily harm only,

require that his conviction of second-degree murder, as an
aider and abettor, be reversed.

ES ES £l

The judge did not recognize that since the death of the
victim did not result from injuries inflicted during the
physical assault committed by Robinson with the intent to
inflict great bodily harm only, Robinson could not be found
guilty of second-degree murder because the victim of the
physical assault [as the judge put it] “happened to die.”
Robinson could properly he [sic] convicted of second-degree
murder as an aider and abettor only if he provided aid to
Pannell in killing the victim with the intent to so aid
Pannell in killing the victim, sharing or aware of Pannell’s
intent to kill. [People v Robinson, unpublished opinion per
curiam of the Court of Appeals, issued April 29, 2004
(Docket No. 237036), slip op at 8, 14 (emphasis in origi-
nal).]

This Court, like the Court of Appeals, should defer to
the trial court’s findings of fact, setting them aside only
if they are clearly erroneous.

As the Court of Appeals observed, “Another finder of
fact, a jury or another judge, might have assessed
Robinson’s credibility and the other evidence differ-
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ently [finding sufficient evidence to support a convic-
tion of second-degree murder].” Id., slip op at 4. But
this judge did not. The trial court’s factual determina-
tions simply do not include the necessary element of
shared or known intent to support a second-degree
murder conviction using an aiding and abetting theory.

Facts are indeed “stubborn things,”! and we are not
the finders of fact here. Like the Court of Appeals, we
normally apply the law only to the facts as found by the
trial court. The rule is that those findings may not be
set aside unless they are clearly erroneous. MCR
2.613(C). Thus, this Court’s review of the factual record
is limited. But the majority in this case is not following
the rule.

“NATURAL AND PROBABLE CONSEQUENCES” CANNOT
SUBSTITUTE FOR REQUISITE INTENT UNDER AN
AIDING AND ABETTING THEORY OF PROSECUTION

As the majority correctly points out, aiding and
abetting is not a separate substantive offense. It is
simply a theory of prosecution that permits imposing
vicarious liability on accomplices if they share or have
knowledge of the principal’s intent.?

! “Facts are stubborn things; and whatever may be our wishes, our
inclinations, or the dictates of our passion, they cannot alter the state of
facts and evidence.” John Adams, “Argument in Defense of the Soldiers
in the Boston Massacre Trials,” December 1770, quoted at The Quota-
tions Page, <http://www.quotationspage.com/quote/3235.html> (ac-
cessed April 19, 2006).

2 See People v Aaron, 409 Mich 672; 299 NW2d 304 (1980), in which this
Court abrogated the common-law felony-murder doctrine. That doctrine
had allowed the element of malice required for murder to be satisfied by
the intent to commit the underlying felony. The Court held “that in order
to convict a defendant of murder, . . . it must be shown that he acted with
intent to kill or to inflict great bodily harm or with a wanton and willful
disregard of the likelihood that the natural tendency of his behavior is to
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The majority asserts that “evidence of a shared
specific intent to commit the crime of an accomplice is
[not] the exclusive way to establish liability under our
aiding and abetting statute.” Ante at 7. The majority
argues an alternative theory of culpability that extends
criminal liability beyond the “natural and probable
consequences” of the crime a person aids or abets. Ante
at 9. As Justice CAVANAGH notes in his dissent, what
matters here, even under the majority’s rationale, “is
whether this death was the natural and probable con-
sequence of this beating.” Ante at 18 (emphasis in
original). Instead, the majority would have the death by
gunshot flow naturally from the beating, contrary to
the trial judge’s specific finding that Robinson intended
to inflict great bodily harm alone.?

The defendant in People v Knapp* was granted a new
trial because the victim’s death was not “part of the
‘common enterprise’ of prostitution because one would
not expect it ‘to happen if the occasion should arise to
[throw the victim out a window].” 5 Ante at 10, quoting
Knapp, supra at 115. However, the “common enter-
prise” was a core issue in Knapp. In fact, the prosecuted
“common enterprise” in Knapp was rape and murder,
not prostitution.

The evidence for the prosecution tends to show that the
deceased was, before the accident, in the upper story of a
building belonging to defendant, and used as a paint shop,
in Howell, in company with him and several other young

cause death or great bodily harm.” The Court further held “that the issue
of malice must always be submitted to the jury.” Id. at 733.

3 1 can find no authority for the proposition that a defendant can be
held liable for all the potential or hypothetical results of an intended act.
See the Court of Appeals example on page 28 of my opinion.

* 26 Mich 112 (1872).

5 In Knapp, the victim fell or was thrown from an upper-story window.
She broke her leg and died as a result of that injury.
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men, and that they had sexual intercourse with her; and
this was claimed by the prosecution to have been forcible,
and against her will, and that she had been forcibly taken
there for that purpose. [Id. at 113 (emphasis added).]

The defense claimed that there was no common purpose
or offense at all. Rather, the death “was either acciden-
tal, or caused by some act in which [the defendant] had
no part.” Id. at 114.

The conviction of manslaughter could only have been
under certain portions of the [trial court’s] charge, permit-
ting the jury to find it in case the injury was caused in an
attempt of the various persons assembled in the paint shop
to avoid arrest. [Id.]

The jury was able to find the defendant guilty of
manslaughter because the court’s charge allowed it to
find that he, along with the others, was “ ‘engaged in an
act against public morals, and unlawful.” ” Id. at 115.
And, that “ ‘in order to avoid arrest or exposure, [they]
threw her out of the window . ... ” Id.

On appeal, this Court did not approve of the trial
court’s charge to the jury:

The effect of these rulings was practically to hold that
parties who have combined in a wrong purpose must be
presumed, not only to combine in some way in escaping
arrest, but also to be so far bound to each other as to be
responsible severally for every act done by any of them
during the escape.

It is impossible to maintain such a doctrine. 1t is
undoubtedly possible for parties to combine in order to
make an escape effectual, but no such agreement can
lawfully be inferred from a combination to do the original
wrong. There can be no criminal responsibility for anything
not fairly within the common enterprise, and which might

be expected to happen if occasion should arise for anyone to
do it. [Id. (emphasis added).]
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In the case at hand, the trial court found that the
common enterprise was to beat the victim. There was
no common enterprise to kill the victim. Robinson went
along “only to beat up” the victim. Robinson, supra, slip
op at 8, 11, and 13. In Robinson’s words, “it was
understood between us that we were going to f*** him
up.” As a practical matter, f***ing up someone neces-
sarily entails leaving them alive. In the context of this
case,’ it most likely means to “put [the victim] in an
extremely difficult or impossible situation.”” Offensive
as the word is, it is not used to mean “to kill.” We have
many other slang words that mean “to kill,” such as
“bump off,” “ice,” “knock off,” “waste,” “rub out,” and
“whack.” Applying the trial judge’s factual findings, it
is clear that Robinson agreed to harm the victim, not to
kill him.

The majority cites People v Chapman,? in which this
Court held that a defendant is “ ‘responsible criminally
for what of wrong flows directly from his corrupt
intentions ....”” See ante at 10. The more complete
citation contained in Chapman is:

“Every man is responsible criminally for what of wrong
flows directly from his corrupt intentions; but no man

5 In its footnote 29, the majority mistakenly cites me as stating that the
word cannot, “in any context, be used to mean actions that are likely to
result in a killing.” Ante at 11. In fact, I am discussing the word “in the
context of this case.”

" Apart from its first two definitions as an obscene or extremely vulgar
verb for sexual intercourse, the word “f***” also means “3. ... To put in
an extremely difficult or impossible situation.... 4.... To break or
destroy.... 5.... To defraud.... 6.... To play with, to tinker.
<http://en.wiktionary.org/wiki/f***> (accessed April 19, 2006). And “2.
to treat unfairly or harshly,” Random House Webster’s College Dictionary
(2001), or “2. damage or ruin,” Oxford Color Dictionary (2d ed). When
used synonymously with “destroy” and “damage,” the reference nor-
mally is to a physical object, not to a person.

8 62 Mich 280, 286; 28 NW 896 (1886) (citation omitted).
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intending wrong is responsible for an independent act of
wrong committed by another. If one person sets in motion
the physical power of another person, the former is crimi-
nally guilty for its results. If he contemplated the result, he
is answerable, though it is produced in a manner he did not
contemplate.” [Chapman, supra at 286, quoting 1 Bishop,
Criminal Law (7th ed) (emphasis added).]

In this case, the trial court specifically found that
Robinson did not intend or contemplate the result,
Pannell’s fatal shooting of the victim. Because Robinson
did not share Pannell’s intent to kill, he cannot be held
answerable under the law for the fact that Pannell
fatally shot the victim. The common enterprise was a
beating. The fact that Pannell shot the victim, rather
than beat him to death, is dispositive.

The framework established by Knapp and Chapman
continues to be sound law. It simply does not support
the majority’s conclusion that the victim’s death in this
case is “clearly within the common enterprise the
defendant aided because a homicide ‘might be expected
to happen if the occasion should arise’ within the
common enterprise of committing an aggravated as-
sault.” Ante at 11.

The victim’s death here was not within Robinson and
Pannell’s common enterprise; a homicide by gun is not
a natural and probable consequence of an intended
assault and battery. The majority is mistaken in con-
cluding otherwise. It errs by determining that the
unintended result of an intentional act was a “natural
and probable consequence” for which a defendant may
be held criminally liable.?

9 The majority states, “In our judgment, a natural and probable
consequence of a plan to assault someone is that one of the actors may
well escalate the assault into a murder.” Ante at 11. In this case, the
majority believes that “[a] ‘natural and probable consequence’ of leaving
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As the Court of Appeals explained in the following
example, a defendant must share or have knowledge of
the principal’s criminal intent.

Suppose two persons are walking to the bank, and one
asks the other to carry his briefcase. And, after they
arrive at the bank, the owner of the briefcase opens it
and holds up the bank. His friend no doubt provided aid
and assistance in holding up the bank, by accompanying
the thief and carrying the briefcase, but is not subject to
liability as an aider and abettor unless he provided the
assistance with the intention of so assisting the owner of
the briefcase in holding up the bank, while either shar-
ing or aware of his criminal intent. [Robinson, supra, slip
op at 12-13.]

An aider and abettor must have the same criminal
intent as the principal. The majority incorrectly faults
the Court of Appeals discussion of People v Kelly'® on
this point."! The Court of Appeals reliance on Kelly is
not misplaced. The Kelly Court wrote:

In People v Aaron, 409 Mich 672, 728; 299 NW2d 304
(1980), this Court held that
“malice is the intention to kill, the intention to do great
bodily harm, or the wanton and willful disregard of the
likelihood that the natural tendency of defendant’s behav-
ior is to cause death or great bodily harm. We further hold

the enraged Pannell alone with the victim is that Pannell would ulti-
mately murder the victim.” Ante at 12.

10423 Mich 261; 378 NW2d 365 (1985).

1 Justice LEVIN concurred in the result reached in Kelly on the aiding
and abetting issue because no objection to the instruction of the trial
court was raised. However, he dissented with regard to the felony-murder
issue. The judge incorrectly instructed the jury, over objection by the
defense, that it might infer from the defendant’s participation in the
robbery that he had the requisite intent to murder.

Retired Justice LEVIN sat on the Court of Appeals panel in Robinson,
this case.
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that malice is an essential element of any murder. ..
whether the murder occurs in the course of a felony or
otherwise.”

We therefore decided that the malice necessary for a
felony-murder conviction could not be inferred merely from
the intent to commit the underlying felony. However, we
went on to state:

“The facts and circumstances involved in the perpetra-
tion of a felony may evidence an intent to kill, an intent to
cause great bodily harm, or a wanton and willful disregard
of the likelihood that the natural tendency of defendant’s
behavior is to cause death or great bodily harm; however,
the conclusion must be left to the jury to infer from all the
evidence. [Emphasis added. Id., pp 728-729.]” [Kelly, supra
at 272-273.]

The finder of fact here concluded that defendant did
not have the requisite intent to kill the victim. Absent
proof of the requisite intent, defendant’s conviction of
second-degree murder must be reversed.

CONCLUSION

I agree with and completely support the Court of
Appeals opinion in this matter. I would affirm the
panel’s decision to reverse Robinson’s conviction of
second-degree murder. I would reduce the charge of
which Robinson was convicted to assault with intent to
do great bodily harm less than murder and remand for
resentencing on that reduced charge.
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JOLIET v PITONIAK

Docket No. 127175. Decided May 31, 2006. On application by the

defendants for leave to appeal, the Supreme Court, after hearing
oral argument on whether the application should be granted and
in lieu of granting leave, reversed the judgment of the Court of
Appeals and remanded the case to the circuit court for entry of an
order granting the defendants’ motion for summary disposition.
Rehearing denied 475 Mich 1236.

Virginia Joliet brought an action in the Wayne Circuit Court against
Gregory E. Pitoniak, the mayor of the city of Taylor; and Frank
Bacha, who was the former executive director of the city’s Depart-
ment of Public Works. The plaintiff alleged quid pro quo sex discrimi-
nation, hostile work environment sex discrimination, age discrimina-
tion, breach of contract, and misrepresentation. The defendants
moved for summary disposition, asserting that the plaintiff’s claims
were barred by the three-year period of limitations in MCL
600.5805(9). The court, Louis F. Simmons, Jr., J., denied the defen-
dants’ motion, concluding that the plaintiff had three years from the
last day she worked to file suit and that her complaint was timely
filed within that period. The defendants appealed by leave granted,
and the Court of Appeals, NEFF, PdJ., and SMOLENSKI, J. (ZAHRA, J.,
concurring), affirmed in an unpublished opinion per curiam, issued
August 31, 2004 (Docket No. 247590). The defendants sought leave to
appeal in the Supreme Court, which ordered oral argument on the
application. 472 Mich 908 (2004).

In an opinion by Justice WEAVER, joined by Chief Justice TAYLOR
and Justices CORRIGAN, YOUNG, and MARKMAN, the Supreme Court
held:

Following the decision in Magee v DaimlerChrysler Corp, 472
Mich 108 (2005), a claim of discrimination accrues when the
adverse discriminatory acts occur. Thus, if a plaintiff’s complaint
does not make out a claim of discriminatory discharge, a claim of
constructive discharge for a separation from employment occur-
ring after the alleged discriminatory acts cannot serve to extend
the period of limitations for discriminatory acts committed before
the termination. Jacobson v Parda Fed Credit Union, 457 Mich 318
(1998), which held that allegations of constructive discharge could
operate to extend the applicable period of limitations, is overruled.
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In this case, the plaintiff’s claims accrued on the date that the
alleged discriminatory acts or misrepresentations occurred, re-
gardless of when damage resulted. The relevant date for the
three-year period of limitations under MCL 600.5805(9), now MCL
600.5805(10), is the date of the last discriminatory incident or
misrepresentation, not the plaintiff’s last day of work. The plain-
tiff did not claim discriminatory termination, so the necessary
examination is whether the discriminatory conduct occurred
within the three years that preceded the filing of the complaint. All
the discriminatory acts or misrepresentations alleged took place
more than three years before the plaintiff filed her complaint. The
plaintiff’s complaint was not timely filed.

Reversed and remanded for entry of an order granting sum-
mary disposition for the defendants.

Justice KrLLY, dissenting, stated that while the lower courts
erred in relying on Collins v Comerica Bank, 469 Mich 628 (2003),
their reliance on Jacobson v Parda Fed Credit Union, 457 Mich 318
(1998), was not misplaced. Because Magee v DaimlerChrysler
Corp, 472 Mich 108 (2005), was wrongly decided, the majority
should not overrule Jacobson. Leave to appeal should be denied in
this case, and the decision in Jacobson should be affirmed.

Justice CAVANAGH would deny leave to appeal.

CiviL RIGHTS — EMPLOYMENT DISCRIMINATION — ACCRUAL OF CLAIMS.

A claim of unlawful discrimination against a former employer, which
claim does not involve an allegation of discriminatory discharge,
accrues for the purposes of the three-year period of limitations on
the date the alleged discriminatory act occurred, not on the
plaintiff employee’s last day of work (MCL 600.5805[91, now [10];
MCL 600.5827).

E. Philip Adamaszek for the plaintiff.

Secrest Wardle (by Janet Callahan Barnes) and
Johnson, Rosati, LaBarge, Aseltyne & Field, PC. (by
Edward D. Plato), for the defendants.

WEAVER, J. The issue before us is whether plaintiff’s
claims for violations of the Civil Rights Act (CRA),!
breach of contract, and misrepresentation accrue on the

! MCL 37.2101 et seq.
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dates that the alleged discriminatory acts or misrepre-
sentations occur or on the plaintiff’s last day of work.
Following our decision in Magee v DaimlerChrysler
Corp, 472 Mich 108; 693 NW2d 166 (2005), we hold that
a claim of discrimination accrues when the adverse
discriminatory acts occur. Thus, if a plaintiff’s com-
plaint does not make out a claim of discriminatory
discharge, a claim of constructive discharge for a sepa-
ration from employment occurring after the alleged
discriminatory acts cannot serve to extend the period of
limitations for discriminatory acts committed before
the termination. Because Jacobson v Parda Fed Credit
Union, 457 Mich 318; 577 NW2d 881 (1998), held that
allegations of constructive discharge could operate to
extend the applicable period of limitations for discrimi-
natory acts falling outside the period of limitations, and
is inconsistent with Magee, supra, it is overruled.

Here, plaintiff does not assert a claim of discrimina-
tory discharge. All the discriminatory acts or misrepre-
sentations alleged in plaintiff’s complaint took place
before November 30, 1998. Therefore, plaintiff’s No-
vember 30, 2001, complaint was not timely filed under
the applicable three-year statute of limitations, MCL
600.5805.2 Accordingly, we hold that the trial court and
the Court of Appeals erred in denying defendants’
motion for summary disposition. We reverse and re-
mand to the Wayne Circuit Court for entry of an order
of summary disposition in defendants’ favor.

FACTS

Plaintiff worked for the city of Taylor as a data
processing manager. Plaintiff testified by deposition

2 The language formerly found in MCL 600.5805(9) is now set forth in
MCL 600.5805(10).
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that beginning in 1997, she was subjected to continual
sexist remarks and derogatory treatment because of her
age by defendant Frank Bacha, the former executive
director of the Department of Public Works in the city
of Taylor.

On August 31, 1998, the city hired a much younger
man, Randy Wittner, as the new director of information
systems. Plaintiff testified that many of her prior job
duties were shifted to Wittner, and that she suffered a
$15,000 reduction in income because she no longer
received overtime pay.?

In late September 1998, Bacha went on leave, and
then formally left his position on October 8, 1998.
Bacha was apparently the subject of sexual harassment
complaints from other women, and it was arranged for
him to leave his job with the city of Taylor. After Bacha
went on leave, plaintiff never saw him again.

Plaintiff testified that she became uncertain about
her status at work in the fall of 1998. She attempted
to meet with defendant Gregory Pitoniak, mayor of
the city of Taylor, about her concerns, but he avoided
meeting with her. Plaintiff repeatedly requested an
“at will termination” by the city, which would have
allowed her to receive 30 weeks’ severance pay, but
she testified that Pitoniak refused to discuss her
requests.

Plaintiff went on vacation on November 24, 1998.
While on vacation she decided that she could no longer
work for the city. Plaintiff sent in her resignation on
November 30, 1998, to be effective December 1, 1998. In
her letter of resignation, plaintiff again requested that
she be given severance pay.

3 Plaintiff’s January 17, 2003, affidavit.
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On November 30, 2001, plaintiff filed a complaint
against Pitoniak and Bacha.* Plaintiff claimed quid pro
quo sex discrimination, hostile work environment sex
discrimination, age discrimination, breach of contract,
and misrepresentation.

Defendants filed a motion for summary disposition
under MCR 2.116(C)(7), asserting that plaintiff’s suit
was barred by the three-year period of limitations in
MCL 600.5805(9). At the February 21, 2003, hearing on
the motion for summary disposition, plaintiff conceded
that all her claims, including her claims for breach of
contract and misrepresentation, were governed by the
three-year period of limitations in MCL 600.5805(9).

The trial court denied defendants’ motion for sum-
mary disposition, concluding that plaintiff had three
years from the last day that she worked, which was
sometime between November 30, 1998, and December
3, 1998, to file suit. The Court of Appeals affirmed the
order denying defendants’ motion for summary dispo-
sition, finding that plaintiff’s last day of work was
November 30, 1998.5

Defendants then filed an application for leave to
appeal in this Court. We ordered oral argument on the
application, instructing the parties to address the fol-
lowing questions:

The parties shall submit supplemental briefs... ad-
dressing: (1) what actions, if any, were taken by the two
defendants after October 8, 1998, that contributed to a

4 Plaintiff’s complaint also named James Arango as a defendant.
Arango was an outside contractor who did work for the city of Taylor’s
Department of Public Works. Arango was apparently never served with
the complaint and has not filed an appearance or responsive pleadings in
this matter. The claim against Arango is not before the Court.

5 Unpublished opinion per curiam of the Court of Appeals, issued
August 31, 2004 (Docket No. 247590).
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discriminatory hostile work environment, so as to support
a December 1, 1998, date of injury; (2) whether a December
1, 1998, accrual date for injury to plaintiff is sustainable for
defendant Frank Bacha, where he left his employment with
the city of Taylor on October 8, 1998; and (3) the impact, if
any, of this Court’s decision in Magee v DaimlerChrysler
Corp, 472 Mich 108 (2005).¢!

STANDARD OF REVIEW

This Court reviews de novo rulings on summary
disposition motions, viewing the evidence in the light
most favorable to the nonmoving party.” In the absence
of disputed facts, whether a cause of action is barred by
the applicable statute of limitations is a question of law,
which this Court reviews de novo.?

ANALYSIS

All of plaintiff’s claims against the defendants are
subject to the three-year period of limitations in MCL
600.5805(9).° The questions presented are on what

6 472 Mich 908 (2005).

" Neal v Wilkes, 470 Mich 661, 664; 685 NW2d 648 (2004), and
DiFranco v Pickard, 427 Mich 32, 38; 398 NW2d 896 (1986).

8 Moll v Abbott Laboratories, 444 Mich 1, 26; 506 NW2d 816 (1993).

9 Plaintiff does not have a contract with either of the defendants; her
contract was with the city of Taylor, which is not a party in the suit.
These alleged contract claims are discrimination claims recast as
contract claims. At the February 21, 2003, hearing on the motion for
summary disposition, plaintiff conceded that all her claims, including
her claim for breach of contract and misrepresentation, were governed
by the three-year statute of limitations in MCL 600.5805(9). S¢ringer
v Sparrow Hosp Bd of Trustees, 62 Mich App 696, 702; 233 NW2d 698
(1975), and Glowacki v Motor Wheel Corp, 67 Mich App 448, 460; 241
NW2d 240 (1976). Given plaintiff’s concession, for purposes of our
analysis of when plaintiff’s claims accrued under the applicable
statute of limitations, how such contract claims are characterized is
irrelevant.
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dates did plaintiff’s claims accrue, and when did the
period of limitations begin to run.

The statute of limitations at issue, MCL 600.5805,
provides that plaintiff’s claims must be brought within
three years of the date the claims accrued:

(1) A person shall not bring or maintain an action to
recover damages for injuries to persons or property unless,
after the claim first accrued to the plaintiff or to someone
through whom the plaintiff claims, the action is com-
menced within the periods of time prescribed by this
section.

(9) The period of limitations is 3 years after the time of
the death or injury for all other actions to recover damages
for the death of a person, or for injury to a person or
property.

Furthermore, accrual under the three-year statute of
limitations is measured by “the time the wrong upon
which the claim is based was done regardless of the time
when damage results.”1°

Thus, plaintiff’s claims are barred by the statute of
limitations unless they were brought within three years
of the date the claims accrued, which is the date of the
alleged wrongdoing.

The trial court and the Court of Appeals both relied
on Jacobson, supra, and Collins v Comerica Bank, 468
Mich 628; 664 NW2d 713 (2003), to hold that the period
of limitations began to run on plaintiff’s last day of
work. Both courts found that plaintiff’s last day of work
was not before November 30, 1998, and thus plaintiff’s
suit was timely filed within the three-year period of
limitations.

10 MCL 600.5827 (emphasis added).
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The lower courts’ reliance on Collins was erroneous.
First, as we noted in Magee, supra, Collins involved a
claim of discriminatory discharge motivated by race and
gender animus, not a constructive discharge based on
earlier discriminatory acts, as is the claim here.!! In
Collins, after the plaintiff’s employment was termi-
nated by her employer, the plaintiff brought a claim of
discriminatory discharge under the Civil Rights Act,
MCL 37.2101 et seq. There, this Court recognized that
“a claim for discriminatory discharge cannot arise until
a claimant has been discharged.”12

But here plaintiff does not assert a claim of discrimi-
natory discharge. Rather, plaintiff’s Civil Rights Act
claims and her breach of contract and misrepresenta-
tion claim are based on alleged discriminatory conduct
that occurred before she resigned her position. Thus,
unlike the situation in Collins, the adverse employment
action alleged in this case did not coincide with the date
of the termination of plaintiff’s employment. Collins is
inapposite.

This Court recently recognized in Magee, supra, the
distinction between a constructive and a discriminatory
discharge. When the plaintiff does not make a claim of
discriminatory termination, the court must examine
whether the discriminatory conduct occurred within
the three years that preceded the filing of the com-
plaint. In Magee, the plaintiff went on medical leave on
September 12, 1998, and resigned on February 2, 1999.
She never returned to work from her medical leave. On
February 1, 2002, the plaintiff filed a civil rights claim
against the defendant, alleging an assortment of age,
sex, and hostile work environment claims. The trial
court granted the defendant’s motion for summary

1 Magee, supra at 112.
12 Collins, supra at 633 (emphasis added).
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disposition on the ground that the statute of limitations
barred the plaintiff’s claims, because the plaintiff al-
leged no discriminatory activity after September 12,
1998. The Court of Appeals reversed the trial court by
relying on Collins. It held that the plaintiff’s suit was
timely because she filed suit within three years of her
resignation.

This Court reversed the Court of Appeals and distin-
guished Collins on the basis that the plaintiff in Magee
did not allege a discriminatory discharge. Since she was
not discriminatorily discharged by the defendant, and
she could not allege any acts of discrimination within
three years of her lawsuit, the plaintiff’s claims were
barred by the statute of limitations. We find the holding
of Magee particularly instructive in this case, since both
cases center on claims of constructive discharge where
the alleged discriminatory acts preceded the date of
resignation.

In addition to its misplaced reliance on Collins, the
Court of Appeals in this case also relied on Jacobson,
supra, to hold that plaintiff’s claims accrued on her last
day of work. In Jacobson, this Court considered
whether the 90-day statute of limitations contained in
the Whistleblowers’ Protection Act (WPA)® barred the
plaintiff’s wrongful discharge claim.!* The plaintiff, an
executive vice president and chief operating officer of

13 MCL 15.363(1) (“A person who alleges a violation of this act may
bring a civil action for appropriate injunctive relief, or actual damages, or
both within 90 days after the occurrence of the alleged violation of this
act.”).

14 MCL 15.362 (“An employer shall not discharge, threaten, or other-
wise discriminate against an employee regarding the employee’s compen-
sation, terms, conditions, location or privileges of employment because
the employee, or a person acting on behalf of the employee, reports or is
about to report, verbally or in writing, a violation or a suspected violation
ofalaw....”).
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the defendant Parda Federal Credit Union, argued that
she had been constructively discharged, in violation of the
WPA, after she notified the FBI that her employer may
have filed a fraudulent bond claim with its insurer.'> The
plaintiff alleged that her relationship with the Parda
board of directors thereafter deteriorated, that the
board passed her over for a promotion to be chief
executive officer, and that her job duties were signifi-
cantly reduced. In response to what the plaintiff per-
ceived to be an intolerable work environment, the
plaintiff composed and mailed a resignation letter on
Saturday, October 21, 1989, and cleaned out her desk on
the following Monday. She later filed suit on January
19, 1990, exactly 90 days after writing and mailing the
letter.

After the plaintiff received a favorable jury verdict,
the trial court granted the defendant a directed verdict
because the plaintiff failed to allege a violation of the
WPA that occurred within the period of limitations. The
Court of Appeals reversed, and this Court affirmed.

The majority held that the constructive discharge,
although not itself a cause of action,!® was a violation of
the WPA as a retaliatory act of discharge, since “a
discharge occurs when a reasonable person in the
employee’s place would feel compelled to resign.”'”
Although the plaintiff’s voluntarily resignation was
compelled by discriminatory acts that had occurred
more than 90 days before filing her lawsuit, the majority
found that her WPA claim was timely filed.

Justice TAYLOR, joined by dJustices WEAVER and
BRICKLEY, dissented. The dissent distinguished be-

15 Jacobson, supra at 321-322.

6 Id. at 321 n 9, citing Vagts v Perry Drug Stores, Inc, 204 Mich App
481; 516 NW2d 102 (1994).

7 Jacobson, supra at 328.
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tween a violation of the WPA and its lingering effects.
According to the dissent, it is the adverse employ-
ment action that motivates an employee ultimately to
resign that triggers the statute of limitations, not the
date of the resignation.’® As the WPA limitations
period runs on the “ ‘occurrence of the alleged violation
of this act,” 71 the dissent noted that the plaintiff’s
resignation was a response to an alleged WPA violation,
not an alleged violation itself. The dissent criticized the
majority for focusing intently on the date of resignation,
particularly when the events in Jacobson that “cause[d]
the employee to feel compelled to resign”2® would have
been time barred by the 90-day statute of limitations.

We note that, absent Magee, which the Court of
Appeals in this case did not have the opportunity to
consider, Jacobson would compel this Court to affirm
the Court of Appeals, because plaintiff filed suit within
three years of the date of her resignation. However, our
decision in Jacobson is inconsistent with the statute of
limitations accrual analysis we ultimately applied in
Magee. Because Jacobson’s analysis is contrary to the
one adopted in Magee, we are obligated to resolve this
conflict and decide which decision best reflects the
Legislative intent expressed in the words of the statute
of limitations.

Magee is more faithful in construing the plain lan-
guage of the statute of limitations under the CRA than
Jacobson was in construing the WPA statute of limita-
tions. Magee recognized that the basic question to
answer when analyzing the accrual date of a claim
under the CRA is when did the “injury” or “wrong”
take place. This is the most straightforward reading of

8 Id. at 337 (TAYLOR, J., dissenting).
¥ Id.
20 Id.
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the statute of limitations, which speaks only in terms of
the “injury” and “the time [of] the wrong.” Here,
pursuant to the text of MCL 600.5827, plaintiff’s claims
accrued at the time the wrongs on which her claims are
based were committed, not when she suffered damage.
Thus, the relevant date for the period of limitations is
not plaintiff’s last day of work, but the date of the last
discriminatory incident or misrepresentation.

We agree with the Jacobson majority that a construc-
tive discharge is not a cause of action, but simply the
culmination of alleged wrongful actions that would
cause a reasonable person to quit employment. Con-
structive discharge is a defense that a plaintiff inter-
poses to preclude the defendant from claiming that the
plaintiff voluntarily left employment. Jacobson, supra
at 321 n 9. The resignation itself does not constitute a
separate cause of action. Id.

However, notwithstanding the conclusion that a con-
structive discharge is not a cause of action, Jacobson
erroneously treated an employee’s resignation as a
violation of the WPA. Where the resignation is not itself
an unlawful act perpetrated by the employer, it simply
is not a “violation” of the WPA under the plain language
of MCL 15.362, which prohibits discharge, threats, or
other discrimination by the employer. We agree with the
Jacobson dissent that in the context of a constructive
discharge it is the employer’s wrongful act that starts
the period of limitations by causing the employee to feel
compelled to resign, not the employee’s response. Ac-
cordingly, we overrule the accrual analysis of Jacobson
because it is inconsistent with our opinion in Magee and
with the plain language of the statute of limitations
under the WPA and the CRA.2!

21 The dissent labels our overruling of Jacobson “gratuitous” and
“unnecessary” because Jacobson involved claims brought under the
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Having distinguished Collins, reaffirmed Magee, and
overruled Jacobson, we next examine the discrimina-
tory conduct and misrepresentations alleged against
each individual defendant to see whether the alleged
conduct occurred on or after November 30, 1998, within
the three years preceding the filing of plaintiff’s com-
plaint.

A. AGE AND SEXUAL DISCRIMINATION

1. DEFENDANT FRANK BACHA

Plaintiff recorded incidents by Bacha that she be-
lieved were discriminatory in her daily planner. The
incidents that plaintiff recorded occurred between Au-
gust 1997 and September 1998. Plaintiff testified in her
deposition that she never saw Bacha after he ceased
working for the city in September 1998:

Q. ... Was there any type of harassment by Mr. Bacha
that you’re aware of after he went on leave in September of
1998?

A. No, I never saw him again.??!

Even viewing the evidence in the light most favorable
to plaintiff, on the basis of plaintiff’s deposition testi-

WPA, not the CRA. Post at 46. However, the dissent’s basis for distin-
guishing Jacobson evades the plain fact that the Court of Appeals relied
on Jacobson to reach its decision in this case. Therefore, the soundness of
Jacobson’s accrual analysis, which conflicts with our recent decision in
Magee, must be confronted and resolved by this Court. Given the choice,
the dissent would prefer to overrule Magee and reaffirm Jacobson, but it
posits no analytical reason why it would resolve the conflict in favor of
the latter and why, under the plain language of the CRA’s statute of
limitations, the plaintiff’s claim could accrue when the plaintiff felt
compelled to resign rather than the date when the defendant employer
actually injured the plaintiff through an adverse employment action. We
believe that such a result is inconsistent with the language of the
applicable statute of limitations.

22 Deposition of Virginia Joliet, August 21, 2002, p 61.
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mony it is clear that Bacha engaged in no discrimina-
tory conduct within the limitations period.

The trial court and Court of Appeals erred in denying
the motion for summary disposition with regard to
Bacha.

2. DEFENDANT GREGORY PITONIAK

Although in her deposition plaintiff testified that
there was no specific incident of discrimination by
Pitoniak between November 24, 1998, and November
30, 1998,23 plaintiff claims on appeal that two discrimi-
natory acts by Pitoniak occurred within the three years
that preceded the filing of the complaint.

First, plaintiff claims that she received disparate pay
until she resigned. Specifically, plaintiff alleges that her
income was decreased by approximately $15,000 be-
cause she no longer received overtime pay after the city
hired Wittner as the new director of information sys-
tems. Wittner was hired on August 31, 1998.

% In her September 3, 2002, deposition, plaintiff testified as follows:

Q. Was there any incident of discrimination that occurred
between November 24th and the date you resigned on November
30th?

A. T had no contact with City officials, but I maintained that
their actions were cumulative.

Q. Okay. I—
A. But no specific—No.

@. There was no specific incident of discrimination from
November 24th till November 30th; is that correct?

A. Let me just make sure I didn’t get—don’t have a record of a
phone call.

There was no specific act of discrimination during that time
period.



44 475 MICH 30 [May
OPINION OF THE COURT

The hiring of the younger man was the alleged
discriminatory act; the resulting loss of overtime pay
was an ongoing damage that resulted from that dis-
criminatory act, not a discriminatory act in itself. If an
act is not in and of itself discriminatory, i.e., it has a
discriminatory effect only because of a prior discrimi-
natory act, it cannot sustain a cause of action. Sumner
v Goodyear Tire & Rubber Co, 427 Mich 505, 530; 398
NW2d 368 (1986) (citing United Air Lines, Inc v Evans,
431 US 553; 97 S Ct 1885; 52 L Ed 2d 571 [1977)),
overruled on other grounds by Garg v Macomb Co
Community Mental Health Services, 472 Mich 263; 696
NW2d 646 (2005).

Plaintiff’s claim based on the hiring of Wittner
accrued when the alleged discriminatory act took place,
when Wittner was hired on August 31, 1998, even
though the damages from that discriminatory act con-
tinued during the limitations period. MCL 600.5827.

Second, plaintiff made a request for severance pay in
her resignation letter of November 30, 1998. Plaintiff
alleges that this final request for severance pay, and
Pitoniak’s failure to respond to her request, was a
discriminatory act that fell within the three-year pe-
riod. But the failure to grant plaintiff’s request for
severance pay was not a discriminatory act. Plaintiff
was not entitled to severance pay upon her resignation,
though she would have been entitled to it had she been
terminated by the city without cause.

Because plaintiff alleged no discriminatory acts by
Pitoniak that occurred on or after November 30, 1998,
her complaint against him was not timely filed.

B. BREACH OF CONTRACT AND MISREPRESENTATION

In count IV of her complaint, plaintiff alleged that
defendants made various misrepresentations to her:
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that her working conditions “would not be affected by
her acceptance of any sexual harassment or discrimina-
tion on the basis of her age or sex,” that her job was not
being advertised or open for a replacement, and that
she was to perform her duties in the best interests of
the city of Taylor. All these allegations of misrepresen-
tation stem from incidents that occurred before Novem-
ber 30, 1998. Because the claims did not accrue within
the three years preceding the filing of the complaint,
plaintiff’s complaint was not timely filed.

CONCLUSION

Plaintiff’s claims accrued on the dates that the al-
leged discriminatory acts or misrepresentations oc-
curred. All the discriminatory acts or misrepresenta-
tions alleged in plaintiff’s complaint took place before
November 30, 1998. Thus, her November 30, 2001,
complaint was not timely filed. The trial court and
Court of Appeals erred in denying defendants’ motion
for summary disposition based on the three-year period
of limitations, MCL 600.5805(9), by relying on Collins,
supra.

We reverse the Court of Appeals judgment affirming
the trial court’s denial of defendants’ motion for sum-
mary disposition, and remand to the Wayne Circuit
Court for entry of an order granting defendants’ motion
for summary disposition.

TAYLOR, C.J., and CORRIGAN, YOUNG, and MARKMAN,
dJd., concurred with WEAVER, J.

KELLY, J. (dissenting). I respectfully disagree with the
majority in this case. While the Court of Appeals and
the trial court did err in relying on Collins v Comerica
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Bank,! their reliance on Jacobson v Parda Fed Credit
Union? was not misplaced. And, because I continue to
believe that Magee v DaimlerChrysler Corp® was
wrongly decided, I disagree with the majority’s decision
to overrule Jacobson.

The Collins decision is inapposite to this case. The
Court there held that a cause of action for discrimina-
tory termination cannot arise until the employee is
actually discharged. Virginia Joliet does not assert a
claim of discriminatory discharge. Neither did the
plaintiff in Magee.

Magee presented unique circumstances. There, the
plaintiff’s three medical leaves were directly related to
the continual sexual harassment she experienced at
work. The plaintiff did not return to the harassing work
environment after her last medical leave because the
defendant had taken no steps during her leave to stop
the harassment. Magee should be limited to its unique
facts.

Jacobson did involve allegations of constructive dis-
charge. It raised claims under the Whistleblowers’
Protection Act (WPA),* not the Civil Rights Act (CRA).?
The majority’s decision to overrule Jacobson in favor of
Magee is gratuitous and unnecessary in the context of
this case. Here, plaintiff’s claims are brought under the
CRA, not the WPA.

The WPA’s limitations provision was at issue in
Jacobson. The provision requires that a civil action be
brought “within 90 days after the occurrence of the

1 468 Mich 628; 664 NW2d 713 (2003).
2 457 Mich 318; 577 NW2d 881 (1998).
3 472 Mich 108; 693 NW2d 166 (2005).
4 MCL 15.361 et seq.

5 MCL 37.2101 et seq.
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alleged violation of this act.” MCL 15.363(1). The
Jacobson Court held that the limitations period began
to run on the date of the plaintiff’s constructive dis-
charge. The dissent in Jacobson, now in the majority in
this case, argued that the plaintiff did not file her
complaint within 90 days of her employer’s retaliatory
acts.

Insofar as Jacobson is inconsistent with the majori-
ty’s statute of limitations analysis in Magee, it is Magee
that is wrongly decided. I would resolve the conflict in
favor of Jacobson. Jacobson addressed the question of
when a constructive discharge occurs in the context of
the WPA, and cited as instructive Champion v Nation
Wide Security, Inc, 450 Mich 702; 545 NW2d 596 (1996).
In Champion, this Court addressed the question of
constructive discharge in the context of a CRA claim,
noting that constructive discharge occurs when em-
ployer conduct “ ‘is so severe that a reasonable person
in the employee’s place would feel compelled to re-
sign.” ” Jacobson, supra at 326, quoting Champion,
supra at 710. The date that constructive discharge
occurs is not dependent on the timing of the employer’s
actions. It is the point at which a reasonable employee
would have felt compelled to resign.

I agree with the majority that plaintiff’s claims
against defendant Frank Bacha fail. Bacha engaged in
no discriminatory conduct within the three-year limita-
tions period, having left in September 1998. However, 1
disagree with the majority’s conclusion that defendant
Gregory E. Pitoniak did not engage in specific acts of
discriminatory conduct during the three years that
preceded the filing of plaintiff’s complaint.

According to plaintiff, “the Mayor [Pitoniak] kept
promising and promising and promising to meet with
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me, and he would not meet with me.” Plaintiff’s Sep-
tember 3, 2002, deposition transcript, p 93.

I was even under a desk one day fixing Gail’s computer.
Gail was one of the Mayor’s two executive secretaries at the
time. The Mayor walked in, told Gail that he didn’t have
much to do and he was going to relax this afternoon. I
finished fixing the computer and stood up, and he’s, oh, he
says, I didn’t know you were there. I’ve got a meeting to go
to. Bye. And out he went.

@. Okay. So your complaint is that after Mr. Bacha left
the employment of the City that thereafter the way you
contend the Mayor discriminated against you was by
failing to meet with you?

A. [Yes.] And by not addressing the situation. [Id., pp
93-94.]

Even if I agreed with the majority that the date of the
adverse discriminatory act begins the running of the
limitations period, I would still find plaintiff’s com-
plaint timely filed. I believe that defendant Pitoniak’s
act of shunning plaintiff constituted a specific incident
of discriminatory conduct that occurred on every day
leading up to and including plaintiff’s last day of work,
November 30, 1998. Thus, plaintiff’s November 30,
2001, complaint was timely filed.

I would deny leave to appeal and affirm Jacobson.

CAVANAGH, J., would deny leave to appeal.
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PEOPLE v YAMAT

Docket No. 128724. Decided May 31, 2006. On application by the
prosecution for leave to appeal, the Supreme Court, in lieu of
granting leave to appeal, ordered oral argument on whether to
grant the application or take other peremptory action. Following
oral argument, the Supreme Court entered an opinion per curiam
reversing the judgment of the Court of Appeals and remanding the
matter for trial.

Macario G. Yamat, Jr., was charged in the 61st District Court with
felonious driving, MCL 257.626¢, because, while a passenger in a
motor vehicle, he grabbed and turned the steering wheel without
the driver’s permission, resulting in the vehicle’s leaving the road
and striking a jogger. The court, Janine LaVille, J., dismissed the
charge on the basis that the defendant’s conduct did not violate
the statute. The Kent Circuit Court, Dennis B. Leiber, J., affirmed
on the basis that the defendant did not have complete control of
the movement of the vehicle. The Court of Appeals, MURRAY, Pd.,
and MARKEY and O’CONNELL, JdJ., affirmed in an opinion per curiam
on the basis that the defendant was merely interfering with the
driver’s operation of the vehicle and was not operating the vehicle
himself. 265 Mich App 555 (2005). The Supreme Court, in lieu of
granting leave to appeal, ordered oral argument on whether to
grant the prosecution’s application for leave to appeal or take
other peremptory action. 474 Mich 859 (2005).

In an opinion per curiam signed by Chief Justice TAYLOR and
Justices CORRIGAN, YOUNG, and MARKMAN, the Supreme Court held:

The statute requires only “actual physical control,” not exclu-
sive control, of the vehicle. The prosecution showed probable cause
to believe that the defendant was in actual physical control at the
time of the accident. The judgment of the Court of Appeals must be
reversed and the matter must be remanded for trial.

1. The Michigan Vehicle Code’s definition of “operate” re-
quires the exercise of “actual physical control” over a vehicle. MCL
257.35a. The common definitions of “actual,” “physical,” and
“control” do not comport with the Court of Appeals determination
that the statute requires exclusive control.
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2. The defendant’s act of grabbing the steering wheel and
thereby causing the car to veer clearly constituted actual physical
control of a motor vehicle.

Justice WEAVER, concurring, agreed with the result and reason-
ing of the majority opinion, except that she disagreed with the
majority’s criticisms of the Court of Appeals decision in Farm
Bureau Gen Ins Co v Riddering, 172 Mich App 696 (1988).
Contrary to the majority’s contention, the Riddering panel did
conclude that the contract terms at issue were susceptible to
different interpretations; thus, the panel properly construed the
contract against the drafter under the principle of conira profer-
entem.

Reversed and remanded for trial.

Justice CAVANAGH, dissenting, would grant leave to appeal and
decide this case after full briefing and oral argument by the parties
rather than peremptorily reversing the judgment of the Court of
Appeals.

Justice KeLLY, dissenting, would affirm. The Court of Appeals
determined that defendant did not operate the vehicle when he
grabbed the steering wheel. Instead, he interfered with the driv-
er’s control of the automobile. The majority uses the term “con-
trol” interchangeably with “influence,” and thus fails to apply the
language chosen by the Legislature. The majority’s interpretation
of the statute creates an ambiguity concerning what level of
influence over a vehicle is sufficient to meet the definition of
“operate” where none existed before. The majority holds the
defendant criminally responsible for conduct that he could not
reasonably have understood to be proscribed, thus violating the
constitutional right of fair notice. Contrary to the majority’s
contention, exclusive control is not required for a person to
operate a vehicle. For instance, two or more persons may cooperate
with each other to operate a vehicle. There was no such coopera-
tion here, however, and the defendant’s action came as a surprise
to the driver. Therefore, his actions constituted interference with
control of the vehicle rather than operation of the vehicle.

CRIMINAL LAW — FELONIOUS DRIVING — OPERATING A VEHICLE.

Operating a vehicle, for purposes of the statute governing felonious
driving, requires only actual physical control of the vehicle, not
exclusive control of the vehicle (MCL 257.35a, 257.36, 257.626¢).

Michael A. Cox, Attorney General, Thomas L. Casey,

Solicitor General, William A. Forsyth, Prosecuting At-
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torney, Timothy K. McMorrow, Chief Appellate Attor-
ney, and T. Lynn Hopkins, Assistant Prosecuting Attor-
ney, for the people.

Jolene J. Weiner-Vatter for the defendant.

PER CURIAM. This case concerns the appropriate in-
terpretation of the definition of “operate” in the Michi-
gan Vehicle Code.! The Court of Appeals panel below
interpreted the statute to essentially require exclusive
control of a motor vehicle, and upheld the circuit court’s
affirmance of the district court’s decision to quash the
felonious driving charge against defendant. We hold
that the plain language of the statute requires only
“actual physical control,” not exclusive control of a
vehicle. Because the prosecutor has shown probable
cause that defendant was in actual physical control of
the vehicle at the time of the incident, we reverse the
judgment of the Court of Appeals and remand for trial.

FACTS AND PROCEDURAL HISTORY

For purposes of the preliminary examination, the
parties stipulated to the following facts: Defendant was
a passenger in the vehicle his girlfriend was driving. As
she drove, the couple argued. During the argument,
defendant grabbed the steering wheel and turned it.
When the defendant wrenched the steering wheel, the
vehicle veered off the road, struck a jogger and caused
the jogger severe injuries.

The prosecutor charged defendant with one count of
felonious driving.2 However, the district court refused to
bind defendant over for trial after the preliminary
examination because it concluded that the prosecution

! MCL 257.1 et seq.
2 MCL 257.626¢.
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had not established that the statute proscribed defen-
dant’s conduct. The circuit court affirmed the district
court’s decision because defendant did not have com-
plete control of the vehicle’s movement. The Court of
Appeals affirmed in a published opinion per curiam,?
holding that defendant was merely interfering with his
girlfriend’s operation of the vehicle, but was not oper-
ating the vehicle himself. The prosecutor sought leave
to appeal, and this Court scheduled and heard oral
arguments on whether to grant the application.* In lieu
of granting leave to appeal, we reverse the judgment of
the Court of Appeals and remand for trial.’

STANDARD OF REVIEW

This Court reviews questions of statutory interpre-
tation de novo.® In order to bind a defendant over for
trial, the prosecutor must establish probable cause,
which requires a quantum of evidence “ ‘sufficient to
cause a person of ordinary prudence and caution to
conscientiously entertain a reasonable belief” ” of the
accused’s guilt on each element of the crime charged.” A
district court’s decision declining to bind a defendant
over is reviewed for an abuse of discretion.®

ANALYSIS

The felonious driving provision of the Michigan Ve-
hicle Code provides:

3 People v Yamat, 265 Mich App 555; 697 NW2d 157 (2005).
4 474 Mich 859 (2005).

5 MCR 7.302(G)(1).

5 People v Jones, 467 Mich 301, 304; 651 NW2d 906 (2002).

" People v Yost, 468 Mich 122, 126; 659 NW2d 604 (2003), quoting
People v Justice (After Remand), 454 Mich 334, 344; 562 NW2d 652
(1997).

8 People v Goecke, 457 Mich 442, 463; 579 NW2d 868 (1998).



2006] PEOPLE V YAMAT 53
OPINION OF THE COURT

A person who operates a vehicle upon a highway or
other place open to the general public or generally acces-
sible to motor vehicles, including an area designated for the
parking of vehicles, carelessly and heedlessly in willful and
wanton disregard of the rights or safety of others, or
without due caution and circumspection and at a speed or
in a manner that endangers or is likely to endanger any
person or property resulting in a serious impairment of a
body function of a person, but does not cause death, is
guilty of felonious driving punishable by imprisonment for
not more than 2 years or a fine of not more than $2,000.00,
or both.™®

The issue in this case is whether defendant was
“operating” the vehicle within the meaning of the
statute. To ascertain the meaning of a statutory term,
this Court construes the term reasonably, according to
its plain and ordinary meaning.!® The Michigan Vehicle
Code specifically defines “operate” as “being in actual
physical control of a vehicle regardless of whether or
not the person is licensed under this act as an operator
or chauffeur.”!! Similarly, the code defines “operator” as
“every person, other than a chauffeur, who is in actual
physical control of a motor vehicle upon a highway.”!2
The Court of Appeals accurately quoted the relevant
statutory definitions and utilized a dictionary definition
in order to ascertain the common meaning of “control.”
The panel held that “control” “means ‘power or author-
ity to guide or manage.” ”'3 We agree that this is an
appropriate definition of the statutory term “control.”
However, the panel did not correctly apply the common

9 MCL 257.626¢.

10 Veenstra v Washtenaw Country Club, 466 Mich 155, 160; 645 NW2d
643 (2002); MCL 8.3a.

1 MCL 257.35a.

2 MCL 257.36. See also MCL 257.13, which provides, “ ‘Driver’ means
every person who drives or is in actual physical control of a vehicle.”

13 Yamat at 557, quoting Webster’s New Collegiate Dictionary (1980).
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meaning of the statutory terms to the facts in this case.
Instead, the panel concluded that “[a]lthough defen-
dant’s act caused the vehicle to veer off the road,
defendant did not have the actual physical control of the
vehicle, i.e., the power or authority to guide or manage
the vehicle.”'* On the contrary, we hold that causing the
vehicle to change direction and “veer off the road”
squarely meets the statutory requirement of actual
physical control, which is understood to mean the
“power . .. to guide” the vehicle.'

Compounding its erroneous application of the com-
mon understanding of the statutory terms at issue, the
Court of Appeals panel looked beyond the appropriate
defined meaning of “operate” to examine how that term
had been interpreted in a case involving an insurance
contract. The Court of Appeals panel cited Farm Bu-
reau Gen Ins Co v Riddering'® to buttress its conclusion
that “actual physical control” of a vehicle requires
control over “all functions necessary to make the ve-
hicle operate.”'” In Riddering, a woman grabbed the
steering wheel of the car in which she was riding,
causing the car to collide with a tree. The other passen-
gers in the car sustained severe injuries and filed an
action against her. The woman’s homeowner’s insur-
ance provider refused to defend the lawsuit because the
policy specifically excluded coverage for liability arising

“ Yamat at 557.

15 ‘While “control” is the critical component of the statutory definition,
the definition also includes the words “actual,” which means “existing in
act, fact, or reality; real,” Random House Webster’s College Dictionary
(1997), p 14, and “physical,” which means “of or pertaining to that which
is material,” Id. at 983. These definitions lend further support to the
conclusion that defendant’s act of grabbing the steering wheel and
wrenching it conform to the statutory definition of “operate.”

16172 Mich App 696; 432 NW2d 404 (1988).
7 Yamat at 558.
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out of the “operation” of a vehicle. The Riddering panel
held that the insurer must provide coverage, reasoning
that “[o]peration includes control over all the parts that
allow the vehicle to move, not just the steering func-
tion.”!® Therefore, the panel concluded that the woman
was not “operating” the vehicle for purposes of the
insurance policy.

The Court of Appeals panel below found Riddering
“analogous” and held that a “passenger who grabbed and
turned the steering wheel without permission was inter-
fering with the operation of the vehicle, not operating
it.”® The Court of Appeals panel erred in relying on
Riddering because Riddering is entirely inapposite for
a number of reasons.?’ First, basic principles of statu-
tory construction require that courts construe statutory
terms according to their plain or common meanings.?!
As noted, the Michigan Vehicle Code defines “operate”
as “actual physical control.” Because the insurance
policy did not use that definition, the Riddering panel
never discussed the plain or common meaning of “ac-
tual physical control.” As such, the Riddering panel’s
interpretation of the undefined word “operate” in the
insurance contract is not pertinent to an interpretation
of the statutorily defined term “operate.”

18 Riddering at 703 (emphasis added).
19 Yamat at 558, citing Riddering at 703.

20 Unlike the dissent, we are hard-pressed to hold “that the law laid
down in Riddering would affect this defendant’s understanding of
what constitutes a crime under the circumstances of this case.” Post at
67. Surely, it is one of the stranger ideas the dissent has offered to
suggest that, in the heat of an argument with his girlfriend, defendant
wrenched the steering wheel of a moving vehicle in “reliance” on a
Court of Appeals decision construing an insurance contract that he
was not “operating” the vehicle within the meaning of the Michigan
Vehicle Code.

21 MCL 8.3a; Nastal v Henderson & Assoc Investigations, Inc, 471 Mich
712, 720; 691 NW2d 1 (2005).
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Second, the Riddering panel arrived at its conclu-
sion that the contract term “operate” meant “com-
plete control” of the vehicle because, misapplying the
contra proferentem principle for contract interpreta-
tion,?2 they construed the term “narrowly” and against
the insurance company. The Riddering panel erred in
resorting to this principle without first concluding that
the term “operate” in the contract was ambiguous.?
Regardless of the proper application of specific rules of
construction applicable to contracts, when construing
statutes, our obligation is to construe the statutory
term reasonably, according to its plain and ordinary
meaning.?

Where, as here, the statutory terms are not ambigu-
ous and are susceptible to a plain reading, in construing
the statutory term “operate,” there is no principled
basis for resorting to an inapposite insurance case as an
aid to construction as suggested by the panel below and
the dissent. The definition of “operate” contained in the
Michigan Vehicle Code requires the exercise of “actual
physical control” over a motor vehicle.?? Unlike the
Court of Appeals, we cannot conclude that the statute
effectively requires exclusive control “of all the func-
tions necessary to make the vehicle operate,” because

2 The contra proferentem principle is “[ulsed in connection with the
construction of written documents to the effect that an ambiguous
provision is construed most strongly against the person who selected the
language.” Black’s Law Dictionary (5th ed), p 296.

B Id.

24 Sotelo v Grant Twp, 470 Mich 95, 100; 680 NW2d 381 (2004).

% Remarkably, the dissent accuses the majority of ignoring the
statutory definition of “operate,” yet the dissent approves of the Court
of Appeals reliance on extraneous case law that construes the term
“operate” in an insurance contract without reference to the statutory
definition of “operate.”
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such a construction does not comport with the plain
language of the statutory definition.2

As applied to the facts of this case, defendant’s act of
grabbing the steering wheel and thereby causing the car
to veer off the road clearly constitutes “actual physical
control of a motor vehicle.”?” Utilizing the proper statu-

% The dissent claims that we misconstrue the Court of Appeals decision
by suggesting that it required “exclusive control” as a predicate for
“operating” the vehicle. While the panel did not use the word “exclusive,”
that is surely the import of its reliance on Riddering’s test that required
“control over all the parts that allow the vehicle to move, not just the
steering function.” Riddering at 703. This is amplified by the panel’s own
holding that “[d]efendant could not have stopped or started the vehicle,
nor could he have caused it to increase or decrease in speed. Defendant
could not use any of the vehicle’s other instruments; therefore he was not
in actual physical control of the vehicle.” Yamat at 557.

The dissent would also require “exclusive control” because Justice
KELLY finds persuasive the fact that the defendant had no “control” over
even ancillary devices such as the turn signal and windshield wipers to
demonstrate why his actions did not satisfy the Michigan Vehicle Code.
Justice KELLY asserts that she does not advocate “exclusive control”
because “[i]f two or more individuals agree to work the components of a
vehicle together, then each is an operator.” Post at 70. While the dissent’s
“cooperative operation” theory does not meet a strict definition of
“exclusive,” it still requires a concerted effort to control all of the
vehicle’s instruments. In fact, applying the dissent’s construction, be-
cause neither the driver nor the defendant had complete control over all
of the car’s devices, nor agreed to work together, no one was operating
this vehicle at the time it struck the jogger. Justice KELLY claims that the
majority has incorrectly applied her analysis because defendant’s girl-
friend remained in “control” despite defendant’s “interference.” It is
difficult to square the dissent’s claim that the girlfriend was in control,
despite not having control over the steering wheel, with the dissent’s
argument that defendant did not have control because he could not
control the vehicle’s ancillary devices. Clearly, defendant exercised the
“power to guide” the vehicle, which is the plain meaning of control that
the Court of Appeals cited and we adopt. It is the dissent that refuses to
give “control” its natural meaning by requiring exclusive or complete
control.

2T Under the dissent’s construction of this phrase, when defendant
grabbed the steering wheel and turned it, causing the vehicle to veer off
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tory definition of “operate,” the prosecutor has clearly
established sufficient probable cause that defendant
violated MCL 257.626¢. Because the district court ap-
plied an erroneous definition of the term “operate,” it
abused its discretion by refusing to bind defendant over
for trial at the preliminary examination. We therefore
reverse the judgment of the Court of Appeals and
remand this case for trial.

TAYLOR, C.J., and CORRIGAN, YOUNG, and MARKMAN,
JdJ., concurred.

WEAVER, J. (concurring). I concur in the result and
reasoning of the majority opinion with one exception. I
disagree with one of the majority’s criticisms in dicta of a
Court of Appeals decision, Farm Bureau Gen Ins Co v
Riddering.’

the road and strike a jogger on the side of the road, he was merely
“hindering” his girlfriend’s control over the vehicle because “he could not
have activated the headlights or turn signals.” Post at 63. Contrary to the
dissent’s arguments, the person who controls the steering wheel does
“ ‘exercise restraint or direction over; dominate, regulate, or command’ ”
a vehicle. Post at 60 (citation omitted). Specifically, the person who
controls the steering wheel, like defendant, can command the vehicle to
go in any direction he or she chooses. Arguing and causing a distraction
to the driver is “hindering;” seizing the steering wheel when a car is in
motion and causing the vehicle to change direction is an exercise of actual
physical control.

It simply strains credulity for the dissent to suggest that because the
defendant did not have control of every ancillary device, such as the
windshield wipers, defendant’s act of physically wrenching the steering
wheel of the car was not an act of actual physical control. The dissent’s
analysis is not advanced by suggesting that one who turns the steering
wheel of a parked vehicle cannot exercise control. Post at 65. Here,
defendant grabbed the wheel of a moving vehicle and, in so doing, caused
it to change direction. Defendant’s action was one of “control” in every
sense of the word unless, as does the dissent, one requires that there be
complete or exclusive control.

1 172 Mich App 696; 432 NW2d 404 (1988).
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I disagree with the majority’s statement that Ridder-
ing “erred in resorting to [the principle of contra
proferentem] without first concluding that the term
‘operate’ in the [insurance] contract was ambiguous.”
Ante at 56. A review of Riddering reveals that that
Court of Appeals panel in that case did conclude that
the contract terms at issue were susceptible to different
interpretations; thus, it properly construed the contract
against the drafter. See Klapp v United Ins Group
Agency, Inc, 468 Mich 459, 481-487; 663 NW2d 447
(2003) (WEAVER, dJ., dissenting), and Raska v Farm
Bureau Mut Ins Co of Michigan, 412 Mich 355, 362; 314
NW2d 440 (1982).

CAVANAGH, J. (dissenting). This Court scheduled and
heard oral arguments on the prosecutor’s application.
474 Mich 859 (2005). After this process, I believe that
the parties’ advocacy and the significance of this issue
weigh in favor of granting leave to appeal. Therefore, I
must respectfully dissent from today’s decision. Rather
than peremptorily reversing the judgment of the Court
of Appeals, I would grant leave to appeal and decide this
case after full briefing and oral argument.

KELLY, J. (dissenting). In this case, the majority
claims that the Court of Appeals failed to apply the
“plain meaning” of the words used in MCL 257.626c.
This is despite the fact that the Court of Appeals
referred to a dictionary and applied dictionary defini-
tions in interpreting the words in question.

I believe that the Court of Appeals read the words as
intended by the Legislature. Therefore, I would affirm
its decision, along with the district court’s dismissal of
the charge of felonious driving and the circuit court’s
affirmance of the district court’s decision.
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THE MEANING OF “OPERATE”

Felonious driving is codified at MCL 257.626¢, which
provides:

A person who operates a vehicle upon a highway or other
place open to the general public or generally accessible to
motor vehicles, including an area designated for the park-
ing of vehicles, carelessly and heedlessly in willful and
wanton disregard of the rights or safety of others, or
without due caution and circumspection and at a speed or
in a manner that endangers or is likely to endanger any
person or property resulting in a serious impairment of a
body function of a person, but does not cause death, is
guilty of felonious driving punishable by imprisonment for
not more than 2 years or a fine of not more than $2,000.00,
or both. [Emphasis added.]

The focus of our discussion is the meaning of the word
“operates.” Although the Legislature does not define
“operates” in this statute, it does offer definitions
elsewhere in the Michigan Vehicle Code. MCL 257.35a
provides:

“Operate” or “operating” means being in actual physi-
cal control of a vehicle regardless of whether or not the
person is licensed under this act as an operator or chauf-
feur.

The code also defines “operator.” “ ‘Operator’ means
every person, other than a chauffeur, who is in actual
physical control of a motor vehicle upon a highway.”
MCL 257.36.

In both definitions, the central focus is on “control.”
Therefore, our interpretation of MCL 257.626¢ depends
on the meaning of “control.” Random House Webster’s
College Dictionary (2001) defines “control” as “to exer-
cise restraint or direction over; dominate, regulate, or
command.” “Dominate” and “command” are strong
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words. They demonstrate more than mere influence.!
These terms connote a sense of power over the object.
While they have some relation to influence, “dominate”
and “command” carry more force. Both terms present
the idea of overriding influence, which is more than a
mere or any influence.

The majority’s use of “control” in this case is inter-
changeable with “influence.” This is simply inconsis-
tent with the definition of “control.” Therefore, the
majority is holding the prosecution to a lesser standard
than the Legislature intended and indicated by use of
the term “control” in both MCL 257.35a and MCL
257.36. Had the Legislature intended to substitute the
term “influence,” it could have done so. Appellate
courts should not easily assume that the Legislature
made a mistake in drafting and inadvertently used one
word when intending another. Robinson v Detroit, 462
Mich 439, 459; 613 NW2d 307 (2000); Detroit v Redford
Twp, 253 Mich 453, 456; 235 NW 217 (1931). Although
the majority does not expressly say so, its analysis
implies it.

Here, in the simple act of grabbing the steering
wheel, defendant did not dominate or command the

! Tt is unlikely that the use of the strong terms “dominate” and
“command” in this definition is an accident. The Merriam-Webster
Online Dictionary defines “control” as “to exercise restraining or
directing influence over: REGULATE[.]” See <http:/www.
m-w.com/dictionary/control> (accessed May 5, 2006). Dictionary.com
defines the word as: “To exercise authoritative or dominating influ-
ence over; direct.” See <http://dictionary.reference.com> (accessed
May 5, 2006). The Cambridge Dictionaries Online offers the following
definition: “to order, limit, instruct or rule something, or someone’s
actions or behaviour[.]” See<http://www.dictionary.cambridge.org>
(accessed May 5, 2006). Just as in the Random House Webster’s College
Dictionary definition, the common theme among these definitions is
dominating influence or directing influence. Each definition shows
more than simple influence.
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vehicle. The undisputed facts show that the driver
remained in command of all the other elements of the
vehicle. For instance, the driver still dominated the gas
pedal, brake pedal, ignition, emergency brake, turn
signals, and windshield wipers. Defendant did not have
any command over these important elements of driving.
Given that defendant was not dominating the vehicle,
he was not in control of the vehicle,2 and the district
court properly dismissed the charge of felonious driv-
ing.

THE DISTINCTION BETWEEN CONTROL AND INTERFERENCE

The lower courts were careful to note the distinc-
tion between control of a vehicle and interference
with that control. In the majority’s decision, that
distinction is ignored because the majority uses “con-
trol” interchangeably with “influence.” I believe that
the distinction between exercising control and inter-
fering with that control is relevant here. By ignoring
it, the majority has failed to effectuate the Legisla-
ture’s intent in choosing to use the term “control.”
The primary goal of statutory interpretation is to give
effect to the Legislature’s intent. Frankenmuth Mut
Ins Co v Marlette Homes, Inc, 456 Mich 511, 515; 573
NW2d 611 (1998).

Random House Webster’s College Dictionary (2001)
defines “interfere” as “to come into opposition or colli-
sion so as to hamper, hinder, or obstruct someone or
something[.]” This is a concept distinct from control. In

2 One Look Dictionary Search offers another definition of “control” that
is helpful in the analysis of this case: “verb: handle and cause to function
(Example: ‘Control the lever’)[.]” See <http://www.onelook.com> (accessed
May 5, 2006). Defendant’s actions were not what caused the car to function.
The driver caused the car to function. As will be discussed later in the
opinion, defendant was merely interfering with this process.
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fact, it can be seen as the opposite. The person exercis-
ing control is dominating and commanding the object. A
person interfering is hampering, hindering, or obstruct-
ing that domination or command.

This case demonstrates the salient point. The driver
of the car was in command of the vehicle. She was
exercising direction over it by regulating the gas pedal,
brake pedal, emergency brake, and steering wheel. This
command caused the car to function. Defendant, on the
other hand, hampered that command by grabbing the
steering wheel. This action did not place the vehicle
under his command. Rather, it hindered and obstructed
the driver’s command and ability to direct the vehicle.

By seizing the wheel, defendant could not cause the
car to stop. He could not increase or decrease its speed.
And he could not have activated the headlights or turn
signals. All he could do was hamper the driver in
steering the vehicle in the direction she chose. Because
this ability fits the definition of “interference” rather
than “control,” the Court of Appeals properly affirmed
the lower courts’ decisions to dismiss the felonious-
driving charge. Ignoring this distinction, the majority
offers no justification for its failure to effectuate the
intent of the Legislature.

THE DISCUSSION OF CIVIL CASES

Much of the majority’s opinion centers on criticizing
the Court of Appeals for relying on a civil case. The
Court of Appeals supported its decision with a reference
to a civil case dealing with the same factual scenario as
in this case, but in the context of an insurance contract,
Farm Bureau Gen Ins Co of Michigan v Riddering, 172
Mich App 696; 432 NW2d 404 (1988). Given that
Riddering was factually close to this case and construed
essentially the same term, operation, as does this case,
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it was wholly appropriate for the Court of Appeals to
reference it.?

Riddering noted the distinction between interference
and operation:

Operation includes more than simple control as Pioneer
State seems to argue on appeal. While Ms. Riddering did
exercise some control over the vehicle by grabbing the steer-
ing wheel, steering is only part of operating a vehicle. Opera-
tion necessarily includes the additional functions of control-
ling the gas and brake pedals and all other components
necessary to make a vehicle run. Operation includes control
over all the parts that allow the vehicle to move, not just the
steering function. Obviously, one cannot operate a vehicle
only with the steering—there must be acceleration to get
anywhere and there must be braking to stop the vehicle,
along with control over other key components, such as the
engine.

We can reach no other logical conclusion on the facts of
this case than that Ms. Riddering interfered with the
operation of the vehicle while it was being operated by Ms.
Jaarsma. Ms. Jaarsma unequivocally testified at her depo-
sition that Ms. Riddering’s actions were a surprise and
without consent or permission and the trial court so found.
It logically follows that Ms. Riddering’s actions, in order to
constitute operation or use, had to be with Ms. Jaarsma’s
consent or permission, because Ms. Jaarsma was operating
the vehicle at the time while occupying the driver’s seat.
Without this needed consent, Ms. Riddering’s actions did
not constitute operation of the vehicle, but, rather, inter-
ference with its operation. [Id. at 703.]

The majority first contends that Riddering used some
other definition of “operate” than the one appropriate for

3 As Justice Felix Frankfurter once stated, “If the purpose of construc-
tion is the ascertainment of meaning, nothing that is logically relevant
should be excluded.” Frankfurter, Some reflections on the reading of
statutes, 47 Colum L R 527, 541 (1947), quoted in Shapiro, The Oxford
Dictionary of American Legal Quotations (New York: Oxford University
Press, 1993), p 390.
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this case. Again, the majority claims that it is applying
“the plain language.” See ante at 51. This claim is at odds
with the fact that the majority fails to state what makes its
definition of “operate” different from the Court of Appeals
definition in either this case or in Riddering.

Next, the majority claims that Riddering improperly
stated that “[o]peration includes more than simple
control . . ..” Riddering, supra at 703. The paragraph
that followed demonstrated that the Court of Appeals
was noting the difference between mere influence and
the dominating or directing influence required to meet
the definitions of “control” discussed before. Riddering
noted that, while Ms. Riddering did have some influ-
ence over the vehicle, it did not rise to the level of the
dominating influence necessary to reach the meaning of
“operate.” This is because Ms. Riddering could not
command the gas and brake pedals or any of the other
components necessary to make the vehicle run. There-
fore, she did not have sufficient control of the vehicle to
be considered an operator. Id.

Although the majority passes over this point, the
Riddering conclusion is eminently consistent with com-
mon sense. Everyone who has been in an automobile
knows that you cannot operate it simply by moving the
steering wheel. If you sit in a parked car and move the
steering wheel clockwise and counterclockwise, you will
not move the vehicle. This is because it takes more than
influence or “simple control” over the steering wheel to
make a car function. Simply put, no one would believe
that interference with a steering wheel is sufficient to
operate a car. Given that the Court of Appeals reading
of the statute is consistent with common sense, it
should not be casually overturned.

The majority also complains that reliance on Ridder-
ing is inappropriate because that decision narrowly
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construed an exclusion in the language of an insurance
contract. The majority feels that such narrow construc-
tion is inappropriate in a criminal case.* I disagree.

The rule of lenity should be used when construing a
criminal statute. It requires that criminal statutes be
construed strictly and in favor of the defendant. United
States v Wiltberger, 18 US (5 Wheat) 76, 95; 5 L. Ed 37
(1820). The rule demands sensitivity to the rights of
individual defendants. Id. Lenity is required because,
often, it provides the only means of giving fair warning
to people about what behavior is criminal. Constitution-
ally, fair warning is given only if an ambiguity in a
criminal statute is construed to apply to conduct that
the statute clearly designates as criminal. United States
v Lanier, 520 US 259, 266, 117 S Ct 1219; 137 L Ed 2d
432 (1997).

In this case, if there is any question about the level of
control necessary to meet the meaning of the word
“operate,” it must be resolved in favor of the accused.
The majority’s reading creates ambiguity in this statute
because it is no longer clear what level of influence over
a vehicle is sufficient to meet the definition of “oper-
ate.”

The rule of lenity is especially important here, given
that Riddering held that a person’s action in grabbing

* The majority also indicates that strict construction was inappropriate
in Riddering. I disagree and add that the question is not before us and
any mention of it by the majority is mere dictum. Given the nature of
insurance contracts, I continue to believe that they should be strictly
construed against the drafting insurance company and in favor of the
insured. Hillburn v Citizens’ Mut Auto Ins Co, 339 Mich 494, 498; 64
NW2d 702 (1954); Kennedy v Dashner, 319 Mich 491, 494; 30 NW2d 46
(1947). For more detail on the nature of insurance contracts, please see
the “adhesion contracts” section of my dissenting opinion in Rory v
Continental Ins Co, 473 Mich 457, 505-511; 703 NW2d 23 (2005) (KELLY,
J., dissenting).
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the steering wheel does not constitute operating a
motor vehicle. It must be expected that the law laid
down in Riddering would affect this defendant’s under-
standing of what constitutes a crime under the circum-
stances of this case.

Fair warning mandates that it is made clear to people
what the law intends to do if they cross a certain line.
Id. at 265. “ ‘The underlying principle is that no man
shall be held criminally responsible for conduct which
he could not reasonably understand to be proscribed.” ”
Bouie v Columbia, 378 US 347, 351; 84 S Ct 1697; 12
L Ed 2d 894 (1964), quoting United States v Harriss,
347 US 612, 617; 74 S Ct 808; 98 L Ed 989 (1954). No
one should be left to speculate about what constitutes a
crime or about the meaning of a penal statute. Bouie,
387 US 351, quoting Lanzetta v New Jersey, 306 US
451, 453; 59 S Ct 618; 83 L. Ed 888 (1939).

In this case, defendant and all others in the state
could reasonably believe that interference with some-
one operating a motor vehicle would not be equated
to operation of the vehicle. In changing the Riddering
analysis, the majority holds defendant criminally
responsible for conduct that he could not reasonably
have understood to be proscribed. Bouie, 378 US 351.
This violates the constitutional right of fair notice.
Id.

THERE IS NO REQUIREMENT OF EXCLUSIVE CONTROL

The majority’s most inexplicable criticism of the
Court of Appeals decision is its claim that the Court’s
interpretation of the statute required the accused to
have acquired “exclusive control” of the vehicle. Ante at
51 (emphasis in original). The word “exclusive” is not
used once by the Court of Appeals. The Court of Appeals
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found no requirement of exclusive control. Instead, it
recognized the difference between interference and
control. It is this distinction that the majority fails to
acknowledge and that apparently leads to its misinter-
pretation of the Court of Appeals opinion.

As discussed earlier, there is an undeniable distinc-
tion between control and interfering with control.
MCL 257.626¢ requires the former. Defendant’s con-
duct constituted the latter. By recognizing the dis-
tinction, the Court of Appeals did not require that all
control be exclusive.

Another Court of Appeals opinion in a civil case
offers a good example of this point. In Flager v
Associated Truck Lines, Inc,® two girls rode together on
a motor scooter. One operated the throttle and steered.
The other operated the brake. This ended up being a
poor choice because the ride terminated in their colli-
sion with a truck. Flager v Associated Truck Lines, Inc,
52 Mich App 280, 281-282; 216 NW2d 922 (1974). To
decide the case, the Court of Appeals needed to inter-
pret the meaning of “operator.” It turned to the defini-
tion offered in the Michigan Vehicle Code, MCL 257.36.
Flager, supra at 282 n 1.

The Court concluded that each girl constituted an
“operator” because of their agreement to cooperate in
handling the motor scooter:

In the extremely unique facts of this case, the evidence
is undisputed that both girls agreed to and had some
measure of physical control over the operation of the motor
scooter. Patty, the girl who was to control the throttle and
the steering, was unable to apply the brake due to the
construction of the motor scooter. The scooter could be
controlled only by the two girls acting together; without
the actions of one of them, an essential control function

% 52 Mich App 280; 216 NW2d 922 (1974).
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could not be performed. The statute defines an “operator”
as “every person * * * who is in actual physical control of a
motor vehicle”; therefore, Vickie comes within the definition
because she was one of the persons who was in control of the
motor scooter. The trial court did not err either in his ruling
or instruction to the jury that Vickie was an operator of the
motor scooter as a matter of law. [Id. at 283, quoting MCL
257.36.]

Because of the girls’ cooperation, all of the essential
functions of the vehicle were controlled. Flager differed
from Riddering in that in Riddering there was no coop-
eration. Riddering, 172 Mich App 703. And it is the lack of
that cooperation that marks the distinction between con-
trol and interference. Contrary to the majority’s conten-
tion, the Court of Appeals did not require exclusive
control. Instead, it required that, if two people are in-
volved, they must work in cooperation with one another to
operate a vehicle. Otherwise, the surprise actions of one
constitute interference with the other’s control of the
vehicle. People v Yamat, 265 Mich App 555, 557; 697
NW2d 157 (2005); Riddering, 172 Mich App 703; Flager,
52 Mich App 282-283.

In this case, there was no agreement to work in
cooperation in order to move the vehicle. Instead, as in
Riddering, defendant’s action of grabbing the wheel
came as a surprise to the person driving. Therefore,
defendant interfered with the vehicle’s control rather
than controlled it, and the district court properly re-
fused to bind him over for trial.

With no small amount of acerbity, the majority ac-
cuses my analysis of secretly requiring exclusive con-
trol. A simple reading of this section of my opinion
disproves the accusation. I believe, as have the past
courts of this state when called on to address this
factual scenario, that control of a vehicle requires more
than grabbing a steering wheel. But this does not mean
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that only one person may control a vehicle at one time.
If two or more individuals agree to work the compo-
nents of a vehicle together, then each is an operator.
This is what was recognized in Flager. I believe that the
Court of Appeals set forth the proper means of address-
ing the factual scenario presented in this case in Flager,
Riddering, and Yamat. I see no reason to abandon this
well-reasoned line of cases.

The majority finds it simpler to put words in my
mouth and to attack those words than to address my
true argument. A straw man is always easier to knock
down. In truth, no exclusive-control requirement can
be read into my opinion. What is in this opinion is the
recognition of a distinction between interference and
control. The majority pays no attention to this differ-
ence. In fact, it elevates interference to the same level
as control. I find this inappropriate, logically and
legally. Logically, turning a steering wheel is not
enough to operate a vehicle.® Legally, the Legislature
decided to use the term “control” in MCL 257.35a and
MCL 257.36. Therefore, it is inappropriate for the
majority to substitute “interference” for “control.”

5 In yet another stretch of logic, the majority claims that my interpre-
tation means that neither defendant nor the driver was an operator at
the time defendant grabbed the steering wheel. This is simply not the
case. The driver continued to have control over the vehicle. Although her
domination of the vehicle was interfered with, this does not mean her
control ended. Under the majority’s argument, a driver who purposefully
removes his hands from the steering wheel and his feet from the pedals
would no longer be operating the vehicle. Therefore, such a person would
not be guilty of felonious driving even if he intentionally did this to slam
the vehicle into a crowd of people. I find this illogical. When a person is
in the position to have dominating command over a vehicle, the person is
an operator. When someone interferes with that dominating command, as
occurred in this case, he is not an operator. Courts in Michigan have
consistently noted this distinction until now. I believe that it is the
majority’s analysis that “strains credulity.”
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CONCLUSION

The majority misinterprets the Court of Appeals
decision. In doing so, it accuses the Court of Appeals of
failing to adhere to the “plain language” of the statute.
Ante at 51. It makes the accusation despite the fact that
the Court of Appeals consulted a dictionary and prop-
erly applied its definitions to the facts of the case. This
is but another example of when “plain language” in the
ears of the majority has quite a different sound in the
ears of others, illustrating the fragility of the concept of
plain language legal analysis in the real world.

Defendant did not operate a motor vehicle. Instead,
he interfered with the control of a motor vehicle.
Therefore, the district court properly refused to bind
him over on a charge of felonious driving. MCL
257.626¢. By reversing this decision, the majority has
violated the fair notice protections of the Constitution.

I would affirm the decision of the Court of Appeals.
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GRIMES v DEPARTMENT OF TRANSPORTATION

Docket No. 127901. Argued January 10, 2006 (Calendar No. 1). Decided

May 31, 2006.

Michael and Tamara Grimes brought an action in the Court of
Claims against the Michigan Department of Transportation, seek-
ing damages for Tamara Grimes’s loss of consortium and for
injuries sustained by Michael Grimes when his vehicle was struck
by another vehicle after the driver of that vehicle lost control when
the vehicle went onto the asphalt and gravel shoulder of an
interstate highway. The Court of Claims, Geoffrey L. Neithercut,
dJ., denied the defendant’s motion for summary disposition on the
basis that the highway exception to governmental immunity from
tort liability, MCL 691.1402(1), applied under the holding in Gregg
v State Hwy Dep’t, 435 Mich 307 (1990), which held that a shoulder
is “designed for vehicular travel.” The defendant appealed from
the order denying its motion, and the Court of Appeals, MARKEY,
PJ., and F11ZGERALD and OWENS, JJ., affirmed in an unpublished
opinion per curiam, issued December 16, 2004 (Docket No.
249558). The Supreme Court granted the defendant’s application
for leave to appeal. 474 Mich 877 (2005).

In an opinion by Justice YOUNG, joined by Chief Justice TAYLOR
and Justices WEAVER, CORRIGAN, and MARKMAN, the Supreme Court
held:

The shoulder is not part of the “improved portion of the
highway designed for vehicular travel” for purposes of the high-
way exception to governmental immunity, MCL 691.1402(1), be-
cause the shoulder is not “designed for vehicular travel.” Gregg
and its progeny must be overruled to the extent that they can be
read to suggest that a shoulder is “designed for vehicular travel.”
The order of the Court of Claims must be reversed, the judgment
of the Court of Appeals must be reversed, and the matter must be
remanded to the Court of Claims for further proceedings.

The duty of the state or a county road commission to repair and
maintain a highway attaches only to the improved portion of the
highway that is also designed for vehicular travel. A shoulder may
be capable of supporting some form of vehicular traffic, but it is
not a travel lane and it is not designed for vehicular travel. Only
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the travel lanes of a highway are subject to the duty of repair and
maintenance specified in MCL 691.1402(1).

Reversed and remanded.

Justice KELLY, dissenting, would affirm the Court of Appeals in
this case, reaffirm Gregg, and hold that, under the plain, ordinary
meaning of the statute, the shoulder of a highway is “designed for
vehicular travel” for purposes of the highway exception to govern-
mental immunity. Emergency vehicles travel on the shoulder, and
vehicular traffic is typically diverted onto shoulders during high-
way construction. Moreover, the Legislature has not altered the
statute since appellate cases began interpreting shoulders as being
within the exception, and such legislative acquiescence should be
considered when construing statutes.

Justice CAVANAGH concurred only in the result proposed by
Justice KELLY.

GOVERNMENTAL IMMUNITY — HIGHWAYS — HIGHWAY SHOULDERS.

The duty of the state or a county road commission to repair and
maintain a highway under its jurisdiction attaches only to the
improved portion of the highway that is designed for vehicular
travel; the shoulder of a highway is not a travel lane and is not part
of the improved portion of the highway designed for vehicular
travel for purposes of the highway exception to governmental
immunity (MCL 691.1402[1]).

G. W. Caravas & Associates, PC. (by Gary W. Cara-
vas), for the plaintiffs.

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, and Vincent J. Leone, Assistant At-
torney General, for the defendant.

YOUNG, J. We granted leave to appeal to consider
whether the shoulder is part of the “improved portion of
the highway designed for vehicular travel” for the purpose
of the highway exception to governmental immunity. We
conclude that a shoulder is not within the exception
because it is not “designed for vehicular travel.”

In reaching this conclusion, we overrule the holding in
our earlier decision in Gregg v State Hwy Dep’t that a
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shoulder is “designed for vehicular travel.”! Gregg subse-
quently has been relied on by lower courts for the
proposition that every shoulder is “designed for vehicu-
lar travel.” As we will discuss, we find no support within
Gregg, considering its internal inconsistencies, to give it
this broad reading. Moreover, judging from the plain
meaning of the statutory language and the context
thereof enacted by the Legislature, we conclude that a
shoulder, unlike a travel lane, is not the improved
portion of a highway designed for vehicular travel.
Accordingly, the order of the Court of Claims denying
summary disposition on the basis of Gregg is reversed,
the judgment of the Court of Appeals affirming that
order is reversed, and this case is remanded to the
Court of Claims for further proceedings consistent with
this opinion.

I. FACTS AND PROCEDURAL HISTORY

On the morning of March 24, 2000, Alan Thisse trav-
eled north on I-75 in the far left lane of the three-lane
highway. Thisse testified in his deposition that as he
passed an entrance ramp he ran over a mound of dirt that
forced his vehicle onto the left shoulder of the highway.
The left shoulder consisted of a three-foot-wide strip of
asphalt with an adjoining two-foot-wide gravel strip. The
asphalt portion of the shoulder shared the same grade as
the travel lanes. The gravel portion, however, was lower.2
Thisse’s two left tires dropped onto the gravel surface.
As Thisse left the highway travel lane, plaintiff Michael
Grimes had just entered onto northbound I-75. It is
alleged that when Thisse recovered and reentered the
highway, the grade differential between the gravel and
the asphalt surfaces caused Thisse to lose control of his

1 435 Mich 307; 458 NW2d 619 (1990).
2 The parties dispute the severity of the grade differential.
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vehicle, veer into the far right lane, and crash into
Grimes’s vehicle. As a result of the accident, plaintiff
Michael Grimes suffered permanent quadriplegia.

Plaintiffs Michael Grimes and his wife Tamara filed
actions against Alan and Douglas Thisse and defendant
Michigan Department of Transportation (MDOT).? Plain-
tiffs brought negligence and nuisance claims against
MDOQOT, claiming that MDOT negligently maintained
the gravel portion of the shoulder where Thisse left the
roadway. They argued that MDOT designed the shoul-
der intending that the gravel portion would gradually
slope away from the asphalt portion. However, plaintiffs
allege that MDOT failed to maintain that gradual slope,
resulting in the drop-off that proximately caused plain-
tiffs’ injuries.

MDOT moved for summary disposition pursuant to
MCR 2.116(C)(7), asserting governmental immunity as
a defense. It argued that the shoulder fell outside the
scope of the highway exception because it was not an
improved portion of the highway designed for vehicular
travel. Relying on Gregg, the Court of Claims denied
MDOT’s motion for summary disposition.*

The Court of Appeals affirmed the judgment of the
Court of Claims.” In a short unpublished per curiam
decision, the panel relied on Gregg as well as subse-
quent Court of Appeals cases following Gregg in holding
that a shoulder is part of the improved portion of the

3 Plaintiff Tamara Grimes sued derivatively for loss of consortium.
Plaintiffs’ claims against Alan Thisse, the driver, and Douglas Thisse, the
owner of the vehicle, are not part of this appeal.

4 The parties stipulated in the order of denial to dismiss all other
allegations and agreed that plaintiffs could “only proceed on their claim
regarding an alleged defective shoulder as it relates to the failure of
MDOT to repair and maintain the shoulder.”

5 Unpublished opinion per curiam, issued December 16, 2004 (Docket
No. 249558).



76 475 MICH 72 [May
OPINION OF THE COURT

highway designed for vehicular travel.® The panel also
held that this Court’s subsequent decision in Nawrocki
v Macomb Co Rd Comm™ had not affected the jurispru-
dential validity of Gregg.

MDQT filed an application for leave to appeal, which
this Court granted.®

II. STANDARD OF REVIEW

This Court reviews motions for summary disposition
under MCR 2.116(C)(7) de novo.? Questions of statutory
interpretation are also reviewed de novo.'® When this
Court interprets statutory language, our primary goal
is to discern the intent of the Legislature as expressed
in the text of the statute.!! Where the language is clear
and unambiguous, our inquiry ends and we apply the
statute as written.??

III. ANALYSIS
a. GOVERNMENTAL IMMUNITY AND THE HIGHWAY EXCEPTION

The governmental tort liability act (GTLA)* broadly
shields a governmental agency'* from tort liability “if

8 Meek v Dep’t of Transportation, 240 Mich App 105, 114; 610 NW2d
250 (2000); Soule v Macomb Co Bd of Rd Comm’rs, 196 Mich App 235,
237; 492 NW2d 783 (1992).

7 463 Mich 143; 615 NW2d 702 (2000).

8 474 Mich 877 (2005).

9 Maiden v Rozwood, 461 Mich 109, 118; 597 NW2d 817 (1999).
10 Mitan v Campbell, 474 Mich 21, 23; 706 NW2d 420 (2005).

I Dibenedetto v West Shore Hosp, 461 Mich 394, 402; 605 NW2d 300
(2000).

2 Huggett v Dep’t of Natural Resources, 464 Mich 711, 717; 629 NW2d
915 (2001).

13 MCL 691.1401 et seq.

4 A governmental agency is “the state or a political subdivision.” MCL
691.1401(d). The state, in turn, includes “the state of Michigan and its
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the governmental agency is engaged in the exercise or
discharge of a governmental function.”’® The act
enumerates several exceptions to governmental immu-
nity that permit a plaintiff to pursue a claim against a
governmental agency.’® This case concerns what is
known colloquially as the “highway exception.” That
provision states, in pertinent part:

[E]ach governmental agency having jurisdiction over
a highway shall maintain the highway in reasonable
repair so that it is reasonably safe and convenient for
public travel. A person who sustains bodily injury or
damage to his or her property by reason of failure of a
governmental agency to keep a highway under its juris-
diction in reasonable repair and in a condition reason-
ably safe and fit for travel may recover the damages
suffered by him or her from the governmental
agency . ... The duty of the state and the county road
commissions to repair and maintain highways, and the
liability for that duty, extends only to the improved portion
of the highway designed for vehicular travel and does not
include sidewalks, trailways, crosswalks, or any other
installation outside of the improved portion of the high-
way designed for vehicular travel. 17

The GTLA provides its own definition of “highway,”
which is “a public highway, road, or street that is open
for public travel and includes bridges, sidewalks, trail-

agencies, departments [and] commissions . . ..” MCL 691.1401(c). Defen-
dant, as a department of the state, is protected by the provisions of this
act.

15 MCL 691.1407(1).

16 The Legislature codified the following exceptions: the highway
exception, MCL 691.1402; the motor vehicle exception, MCL 691.1405;
the public building exception, MCL 691.1406; the proprietary function
exception, MCL 691.1413; the governmental hospital exception, MCL
691.1407(4); and the sewage disposal system exception, MCL
691.1417.

17 MCL 691.1402(1) (emphasis added).
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ways, crosswalks, and culverts on the highway.”*® This
definition of a highway excludes “alleys, trees, and
utility poles.”’® Beyond defining the term “highway,”
the GTLA does not define these additional terms. It also
does not define “shoulder” or include shoulder among
the list of features such as bridges and sidewalks that
are deemed to be part of a highway.

The scope of the highway exception is narrowly
drawn. Under its plain language, every governmental
agency with jurisdiction over a highway owes a duty
to “maintain the highway in reasonable repair so that
it is reasonably safe and convenient for public travel.”
However, when the governmental agency is the state
or a county road commission, as is the case here, the
Legislature constricted the scope of the highway
exception by limiting the portion of the highway
covered by that exception. For these agencies, the
highway exception does not extend to an installation
“outside” the improved portion of the highway such
as a sidewalk, trailway, or crosswalk, although these
features are included in the general definition of a
“highway.” The duty of these agencies to repair and
maintain does not extend to every “improved portion
of highway.” It attaches only “to the improved portion
of the highway” that is also “designed for vehicular
travel.” As we discuss later in this opinion, such
narrowing of the duty supplies important textual
clues regarding the Legislature’s intent concerning
whether a shoulder falls within or without the pro-
tection afforded by the GTLA.

Although the specific issues considered in Nawrocki v
Macomb Co Rd Comm,? are not before us today, that

18 MCL 691.1401(e).
¥ Id.
20 463 Mich 143; 615 NW2d 702 (2000).



2006] GRIMES V MDOT 79
OPINION OF THE COURT

case is particularly instructive in this case.?! In
Nawrocki, this Court reconciled several of our previous
inconsistent highway exception cases, and clarified the
scope of the governmental agency’s duty under the
highway exception. We held in Nawrocki that “if the
condition is not located in the actual roadbed designed
for vehicular travel, the narrowly drawn highway ex-
ception is inapplicable . . . .”22 Put differently, the high-
way exception creates a duty to maintain only the
“ ‘traveled portion, paved or unpaved, of the roadbed
actually designed for public vehicular travel.” 723 Our
focus, then, consistent with Nawrocki, is determining
whether a shoulder is actually designed for public
vehicular travel.

b. GREGG v STATE HWY DEP’T

Plaintiffs urge this Court to affirm the judgments of
the lower courts on the basis of our decision in Gregg v
State Hwy Dep’t,>* which we decided before Nawrocki.
In Gregg, this Court considered whether the highway
exception was available to a bicyclist injured by a defect
in “a designated bicycle path on the inner portion of the
paved shoulder of a state highway.”?» The plaintiff

21 In Nawrocki, this Court decided two issues. First, the highway
exception protects pedestrians who are injured by the defendant state or
county road commission’s failure to repair and maintain the improved
portion of the highway designed for vehicular travel. Id. at 184. Second,
the highway exception does not permit “signage” claims. That is, the
state and country road commissions owed no duty to install, maintain,
repair, and improve traffic control devices. Id.

2 Id. at 162.

% Id. at 180 (citation omitted).

24 435 Mich 307; 458 NW2d 619 (1990).

% Id. at 309. The defendant in Gregg raised a second argument that
bicyclists could not bring suit under the highway exception. We rejected
that claim by resorting to the plain language of the highway exception,
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suffered extensive injuries when he struck a pothole on
the bicycle path and overturned his bicycle. For pur-
poses of deciding whether the trial court had properly
granted the defendant’s motion for summary disposi-
tion, this Court relied on a photograph of the accident
scene, which pictured a bicycle path situated between
the “traveled portion of the highway and its paved
shoulder.”26 The majority in Gregg reversed the judg-
ment granting summary disposition that had been
entered in favor of the defendant, concluding that the
shoulder was designed for vehicular travel.

Gregg’s first task was to distinguish the bicycle path
in that case from the bicycle path at issue in Roy v Dep’t
of Transportation.?” Roy also involved an injury sus-
tained on a bicycle path, and we concluded there that
the plaintiff’s claim was barred by governmental immu-
nity. In distinguishing the two cases, the Gregg majority
placed a great deal of reliance on where the bicycle path
in that case was located in relationship to the roadbed.2

which permits “a person who sustains bodily injury or damage to his or
her property by reason of failure of a governmental agency to keep a
highway under its jurisdiction in reasonable repair and in a condition
reasonably safe and fit for travel” to recover damages for injuries suffered
in the improved portion of the roadway designed for vehicular travel.
MCL 691.1402(1). This separate holding in Gregg is consistent with our
decision in Nawrocki that a pedestrian may sue for an injury occurring in
the improved portion of the highway designed for vehicular travel. See
Nawrocki, supra at 184.

%6 Gregg, supra at 310.
2T 428 Mich 330; 408 NW2d 783 (1987).

% The Gregg majority also made a superficial attempt to square its
holding with an earlier decision from this Court, Goodrich v Kalamazoo
Co, 304 Mich 442; 8 NW2d 130 (1943). Goodrich had held that a shoulder
next to the roadway that was a three-foot-wide dirt and gravel shoulder
with a tree planted “approximately 30 inches” from the pavement was
not part of the traveled portion of the road. The Gregg majority
recognized but made little effort to differentiate Goodrich, acknowledg-
ing that it “would probably conclude” that such a shoulder was not an
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Whereas the bicycle path in Gregg “comprised part of
the inner portion of the shoulder,” the bicycle path in
Roy ran “parallel to” and was “detached from” the
highway. As a result, Gregg expressly rested its
holding “on the assumption that the bicycle path at
issue comprised part of the inner portion of the
shoulder closest to the roadway,”? later conceding
that it would have been a closer question “if the bike
path had been on the outer fringes of the shoul-
der....”30

After distinguishing Roy, the Gregg majority offered
several reasons to support its conclusion that the shoul-
der encompassing the bicycle path fell within the high-
way exception. It noted the uninterrupted line of cases
from the Court of Appeals beginning in 1971 holding
that a shoulder was designed for vehicular travel.?
Because the Legislature did not overrule that line of
cases when it amended the GTLA over the years, this
served as proof to the Gregg majority that the Legisla-
ture approved of this line of cases construing the
highway exception.

The Gregg majority also held that it “flies in the face
of common experience” to say that a shoulder is not
designed for vehicular travel. It opined:

Any motorist who has ever experienced a highway
emergency understands that shoulders are essential to a

“improved portion” of a highway if the factual situation in Goodrich had
been before the Gregg Court. Gregg, supra at 313.

® Id. at 310.

30 Id. at 317 n 5.

31 See, e.g., Johnson v Michigan, 32 Mich App 37, 39; 188 NW2d 33
(1971); Van Liere v State Hwy Dep’t, 59 Mich App 133, 136; 229 NW2d
369 (1975); Hall v Dep’t of State Hwys, 109 Mich App 592, 602 n 4; 311
NW2d 813 (1981); McKee v Dep’t of Transportation, 132 Mich App 714,
721; 349 NW2d 798 (1984); Roux v Dep’t of Transportation, 169 Mich App
582, 586; 426 NW2d 714 (1988).
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safe modern highway. To get on or off a shoulder to stop,
park, or leave standing a vehicle, motorists must travel on
the shoulder.

At the high speeds of modern vehicles, such an
endeavor often results in significant travel, “in the
ordinary sense,” on the shoulder of a highway. Indeed, it
seems quite extraordinary, if not fictional, to assume
that vehicles do not travel on shoulders or that shoulders
are not designed for vehicular travel, albeit of a tempo-
rary sort.[32!

In further support of its holding, the Gregg major-
ity cited what it believed to be apposite definitions
from the Michigan Vehicle Code (MVC).33 It noted that
the MVC defines “highway” more broadly than “road-
way.” Whereas in the MVC a highway encompasses “the
entire width between the boundary lines,”3* a roadway
is only that portion of the highway “improved, de-
signed, or ordinarily used for vehicular travel.”35 Ac-
cording to the Gregg majority, the Legislature’s use of
the broader term “highway” in the highway exception
of the GTLA evinced its intent to sweep the shoulder
into that exception. Otherwise, it reasoned, the Legis-
lature would have used the more narrowly defined term
“roadway” to cabin the scope of the highway exception.

Justice GRIFFIN dissented from the Gregg majority
opinion, arguing, among other things, that the plain
language of the highway exception excluded the shoul-
der.?® He emphasized that the highway exception ex-

32 Gregg, supra at 315.

3 MCL 257.1 et seq.
34 MCL 257.20.
3 MCL 257.55.

36 Chief Justice RILEY wrote a separate dissent concurring in Justice
GRIFFIN’s analysis.
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tends only to a portion of the highway, that is, the
portion “designed for vehicular travel.”3?

c. GREGG WAS WRONGLY DECIDED AND POORLY REASONED

Although the Court of Claims and the Court of
Appeals relied on Gregg to deny defendant summary
disposition, we overrule Gregg’s conclusion that a
shoulder is “designed for vehicular travel.” That con-
clusion rested heavily on the fact that the inner portion
of the shoulder included a designated bicycle path. The
Gregg majority expressed doubt that it would have
reached the same conclusion had the designated bicycle
path been located further from the edge of the travel
lane of the highway.?® This unusual factual premise—an
integrated, dedicated bicycle path—from the standpoint
of statutory construction is irrelevant. We believe Gregg
is consequently so internally inconsistent that it does
not yield a meaningful rule applicable to all shoulders
on Michigan’s highways. Frankly, upon close inspec-
tion, Gregg is an enigma. Its core assumption is that the
location of the integrated bicycle path determined the
outcome of that case. We cannot ascertain why the
location of the integrated bicycle path—whether it was

37 Justice GRIFFIN also discussed at length the importance of the MVC
definitions and their applicability to the GTLA. While we agree with
much of Justice GRIFFIN’s dissent, we do not rely on the MVC to reach our
decision. See the discussion later in this opinion.

3 See n 28 of this opinion and the accompanying text. In this case, the
shoulder was immediately adjacent to I-75, a well-traveled interstate
highway, and contained no designated bicycle path.

We see no principled basis for the distinction Gregg drew between a
bicycle path located near to or farther from the travel lanes of a highway.
A bicycle path included anywhere within the shoulder of a road would not
otherwise be an “installation outside the improved portion of the
highway” if, as Gregg arguably concluded, a shoulder itself constitutes an
improved portion of the highway designed for vehicular travel.
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located on the inner portion or the outer fringe of the
shoulder—bore so heavily or at all on the question
whether the shoulder was designed for vehicular travel.®
Furthermore, the Gregg majority’s analysis, as we will
show, is not based on the text of the GTLA and is
seriously flawed. Therefore, we overrule Gregg and its
progeny to the extent that they can be read to suggest
that a shoulder is “designed for vehicular travel.”

d. GREGG’S REASONING IS ERRONEOUS

In our view, there are several fatal flaws in the
analysis offered by Gregg. It failed to pay serious
attention to the plain meaning of the text of the
highway exception and it made other unpersuasive
arguments.

First, the Gregg majority inappropriately relied on
the doctrine of legislative acquiescence for the proposi-
tion that prior Court of Appeals decisions that had
broadly construed the highway exception to encompass
all shoulders were consistent with the Legislature’s
intent. This doctrine of legislative acquiescence is
founded on the notion that decisions that have not been
legislatively overturned are tacitly approved by the
Legislature. The doctrine is “highly disfavored” in this
Court’s jurisprudence, which prescribes that courts are
to discern the Legislature’s intent “ ‘from its words, not
from its silence.” "4 That the Legislature did not amend
the existing language of the highway exception in
response to earlier Court of Appeals cases does not
suggest that the Legislature believed those cases were
rightly decided.

39 See n 38 of this opinion.

40 Nawrocki, supra at 177 n 33, quoting Donajkowski v Alpena Power
Co, 460 Mich 243, 261; 596 NW2d 574 (1999) (emphasis omitted).
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Moreover, unlike the Gregg majority, we decline to
rely on the Court’s conception of motorists’ “common
experience” with road shoulders as a proper canon of
statutory construction. Were this Court competent to
make such a normative judgment about motorists’
common experience, it would be particularly inappro-
priate to apply that judgment here where it departs
from the plain statutory language used by the Legisla-
ture. This subtle appeal to common experience arguably
substituted the Gregg majority’s policy preference for
the policy preference of the Legislature. In analyzing
the highway exception, we must be governed by the
statutory language.*!

Unlike the Gregg Court, we also decline to consult
the definitions contained in the MVC to inform our
construction regarding the scope of the highway excep-
tion. Closer inspection of the MVC reveals why Gregg’s
reliance on an unrelated statute to construe another is
a perilous endeavor to be avoided by our courts. The
GTLA expressly incorporates only one definition from
the MVC. Section 5, also known as the motor vehicle
exception, refers the reader to the definition of “owner”
in the MVC.% The absence of any other reference to the
MVC in the GTLA, coupled with the explicit incorpora-
tion of “owner” in the motor vehicle exception, indi-
cates that the Legislature intended to limit the applica-
bility of the MVC in the GTLA.*

41 We expect jurors to apply their “common experience” in assessing
facts. Judges should apply law in interpreting statutes.

42 MCL 691.1405; see also Stanton v Battle Creek, 466 Mich 611; 647
NW2d 508 (2002).

43 See Farrington v Total Petroleum, Inc, 442 Mich 201, 210; 501 NW2d
76 (1993) (“Courts cannot assume that the Legislature inadvertently
omitted from one statute the language that it placed in another statute,
and then, on the basis of that assumption, apply what is not there.”);
Detroit v Redford Twp, 253 Mich 453, 456; 235 NW 217 (1931) (“Courts
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Even more troubling than the Gregg majority’s frank
violation of the rules of statutory construction was the
fact that it used provisions of the MVC in a highly
selective manner. One of the “crucial” questions before
the Gregg Court was “whether the paved shoulder is
‘designed for vehicular travel.” ”* Gregg preferentially
selected and relied on only some of the MVC defined
terms to answer that question. The Gregg majority
cited the MVC definitions of “roadway” and “highway”
to support its conclusion that a shoulder was part of the
improved portion of the highway designed for vehicular
travel, but curiously failed to rely on the most relevant
term defined in the MVC— “shoulder.” One can only
speculate why the Gregg majority brushed aside this
term, which the MVC actually defines as “that portion
of the highway contiguous to the roadway generally
extending the contour of the roadway, not designed for
vehicular travel but maintained for the temporary ac-
commodation of disabled or stopped vehicles otherwise
permitted on the roadway.”*

Justice GRIFFIN’s dissent reminded the majority of
this fact, to which the majority unconvincingly re-
sponded that what it termed “another section” of the
MVC stated, “ ¢ “Shoulder” means that portion of a
highway or street on either side of the roadway which is
normally snowplowed for the safety and convenience of
vehicular traffic.’ 7% It is not clear why the Gregg

cannot attach provisions not found therein to an act of the legislature
because they have been incorporated in other similar acts.”), citing
Michigan v Sparrow, 89 Mich 263, 269; 50 NW 1088 (1891).

4 Gregg, supra at 313.

4 MCL 257.59a (emphasis added).

4 Gregg, supra at 315, quoting former MCL 257.1501(k) (emphasis in
Gregg). In actuality, the quoted section was part of the former Michigan

Snowmobile Act, not the MVC. The former provision is now found at
MCL 324.82101(p).



2006] GRIMES V MDOT 87
OPINION OF THE COURT

majority believed this provision negated the MVC’s
specific definition of “shoulder,” particularly because
this provision does not support the conclusion that a
shoulder is designed for vehicular travel, whereas the
MVC'’s definition of a shoulder specifically states that a
shoulder is not so designed. Had the Gregg majority
relied on the most relevant definition, the one found in
the MVC, it could not have reached the result it did.+’
Once the Gregg majority inappropriately committed
itself to using the language of the MVC rather than
construing the actual words of the highway exception,
the MVC should have pressed the Court to reach the
opposite conclusion.

More important, the GTLA provides its own definition
of “highway.”#® There is no apparent ambiguity in the
GTLA’s definition of “highway” that would warrant
resort to another statute’s definition of the same term.
Hence, the Gregg majority’s use of the MVC definition
was inconsistent with our canons of statutory construc-
tion.

In sum, the Gregg majority’s conclusion that a shoul-
der is designed for vehicular travel and the reasons
supporting that conclusion are entirely unpersuasive
and must be abandoned.*®

47 If the Gregg majority had examined faithfully the entire MVC, it
would have found additional support to conclude that a shoulder is not
designed for vehicular travel. The MVC requires a person to drive within
the travel lanes or risk a civil infraction. For example, the driver of a
vehicle may not “overtake and pass another vehicle upon the right by
driving off the pavement or main-traveled portion of the roadway.” MCL
257.637(2). Thus the organic traffic laws of this state, as provided in the
MVC, limit vehicular travel to the travel lanes.

48 MCL 691.1401(e).

49 Although this Court respects and gives considerable weight to the
doctrine of stare decisis, we are “not constrained to follow precedent
when governing decisions are unworkable or are badly reasoned.” Rob-
inson v Detroit, 462 Mich 439, 464; 613 NW2d 307 (2000). For the reasons
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e. A SHOULDER IS NOT “DESIGNED FOR VEHICULAR TRAVEL ”

Turning from Gregg to the text of the highway
exception itself, we hold that the shoulder is not “de-
signed for vehicular travel.” Plaintiffs’ theory, boiled
down to its core, is that a shoulder is meant to be a
travel lane. Guided by the statutory language chosen by
the Legislature, we reject plaintiffs’ contention. A
shoulder may be capable of supporting some form of
vehicular traffic, but it is not a travel lane and it is not
“designed for vehicular travel.”

The GTLA does not expressly define “shoulder” or the
phrase “designed for vehicular travel.” Nor does the
highway exception explicitly indicate whether a shoulder
is “designed for vehicular travel.” Consequently, to aid our
inquiry, we must consider the plain and ordinary meaning
of the phrase “the improved portion of the highway
designed for vehicular travel” and the context in which
the Legislature employed this phrase.®

stated earlier in this opinion, we believe Gregg was a badly reasoned
decision. However, we must move beyond those considerations under a stare
decisis analysis and examine the effects of overruling Gregg. Id. at 466.

One of the most significant considerations is “the effect on reliance
interests and whether overruling would work an undue hardship because
of that reliance.” Id. We find no reliance interests at work that support
the continuation of Gregg’s erroneous interpretation of the highway
exception. Motorists traverse shoulders because of the exigencies of
highway travel. They do not traverse shoulders because our case law
might permit them to recover against the governmental agency in the
event of an accident. Indeed, to do so would be a violation of the MVC.
MCL 257.637. Gregg is not the sort of case that fosters a reliance interest
or shapes future individual conduct. Therefore, we do not believe we
work an undue hardship in overruling Gregg. Further, by correcting
Gregg’s erroneous construction of the highway exception, we restore
“legitimate citizen expectations” that the Court will not arrogate to itself
the legislative power to make public policy. Robinson, supra at 467.

50 MCL 8.3a; Horace v City of Pontiac, 456 Mich 744, 755-756; 575
NW2d 762 (1998).
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MDOT does not contest that road shoulders are
“designed” with the intention that they be used by
vehicles. It contests that shoulders are designed as
travel lanes. This is a distinction that turns on the
meaning of “travel.” Taken in its broadest and most
literal sense, “travel” in the highway exception could
include the shortest incremental movement by a vehicle
on an improved surface.”! Therefore, in an emergency,
when a motorist momentarily swerves onto the shoul-
der, the motorist can be said to have traveled on the
shoulder. Were this broadly inclusive definition of
“travel” appropriate, we might be persuaded by plain-
tiffs’ argument that a shoulder is designed for vehicular
travel. However, we reject this broad definition pro-
posed by plaintiffs.

Adopting a broad definition of “travel” would read
any meaning out of the phrase “designed for vehicular
travel.” When interpreting statutes, we “must give
effect to every word, phrase, and clause in a statute and
avoid an interpretation that would render any part of
the statute surplusage or nugatory.”’2 The Legislature
modified the phrase “the improved portion of the high-
way” with the phrase “designed for vehicular travel.” It
did not intend to extend the highway exception indis-
criminately to every “improved portion of the highway.”
Otherwise, it would not have qualified the phrase.
Rather, it limited the exception to the segment of the
“improved portion of highway” that is “designed for
vehicular travel.” Because the Legislature created this
distinction, it believed there are improved portions of
highway that are not designed for vehicular travel.

51 See Random House Webster’s College Dictionary (1995), defining
“travel” as “to go from one place to another . ...”

52 State Farm Fire & Cas Co v Old Republic Ins Co, 466 Mich 142, 146;
644 NW2d 715 (2002).
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Hence, this Court ought to respect this distinction as we
parse the statutory language.

Plaintiffs in effect urge this Court to adopt the
expansive definition of “travel.” If “travel” is broadly
construed to include traversing even the smallest dis-
tance, then it must follow that every area surrounding
the highway that has been improved for highway pur-
poses is “designed for vehicular travel” since such
improved portions could support even momentary ve-
hicular “travel.”®®* Under plaintiffs’ interpretation,
then, every “improved portion of the highway” is also
“designed for vehicular travel.” This interpretation
renders these phrases redundant and contravenes a
settled rule of statutory interpretation. It also conflates
two disparate concepts: design and contemplated use.
That vehicular traffic might use an improved portion of
the highway does not mean that that portion was
“designed for vehicular travel.” Therefore, in an effort
to give meaning to every word of the highway exception
and to honor the Legislature’s expressed intent, we
reject plaintiffs’ construction of the highway exception.

53 The only conceivable limitation of the highway exception under this
expansive view is that the duty does not extend to an “installation outside
of the improved portion of the highway designed for vehicular travel.”
MCL 691.1402(1) (emphasis added). However, it is not clear, if every
improved portion of highway is designed for vehicular travel, where the
improved portion of the highway designed for vehicular travel ceases.

For example, on the motion for summary disposition, the parties
submitted photos that depict the area of I-75 around the accident scene.
Clearly, much of this area is an “improved portion of the highway.” That
is, most of the area surrounding the actual roadbed bears the mark of
human improvement for highway purposes. For example, separating the
northbound and southbound lanes of I-75 is an intentionally sloped
grassy median shaped in that fashion for any number of highway-related
purposes. Plaintiffs’ theory would require that we conclude that this
entire swath of land, which looks dramatically different from the wood
and shrubbery lines on either side of I-75, was an improved portion of
highway designed for vehicular travel.



2006] GRIMES V MDOT 91
OPINION OF THE COURT

We believe that, taken as a whole, the language of the
highway exception supports the view that a shoulder,
unlike a travel lane, is not designed for vehicular travel.
Consequently, we adopt a view of “travel” that excludes
the shoulder from the scope of the highway exception.
Thus, we hold that only the travel lanes of a highway
are subject to the duty of repair and maintenance
specified in MCL 691.1402(1).%

Also, our decision is consistent with Nawrocki. We
had no opportunity in Nawrocki to consider the validity
of Gregg as it relates to the question presented in this
case. However, our determination that the shoulder is
not designed for vehicular travel reinforces Nawrocki’s
reading of the highway exception that it encompassed
only the “ ‘traveled portion, paved or unpaved, of the
roadbed actually designed for public vehicular
travel.” 755

IV. RESPONSE TO THE DISSENT

Although the dissent would reaffirm Gregg, it fails to
rebut the peculiarities and flaws in Gregg’s reasoning
highlighted above and rests heavily on the doctrine of
legislative acquiescence, which this Court has clearly
discredited and rejected.’® Furthermore, the dissent

54 In construing the GTLA, this Court has often relied on the principle
set forth in Ross v Consumers Power Co (On Rehearing), 420 Mich 567,
618; 363 NW2d 641 (1984), that exceptions to governmental immunity
are construed narrowly and the grant of immunity is construed broadly.
It is unnecessary to rely on this Ross principle to decide this case. We
reject plaintiffs’ argument that the shoulder is designed for vehicular
travel, and we overrule Gregg in order to construe the statutory language
reasonably and give effect to every word and phrase in the highway
exception.

% Nawrocki, supra at 180 (citation omitted).

% See Donajkowski v Alpena Power Co, 460 Mich 243, 258-262; 596
NWwW2d 574 (1999).
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offers no serious rebuttal to our construction of the
highway exception. We do not harbor, as the dissent
accuses, a “subjective fear” that Gregg exposes the
governmental agency to “unlimited liability.”>” Rather,
this Court simply seeks to give effect to each word and
phrase employed by the Legislature. A shoulder may be
capable of supporting vehicular traffic, but this fact
does not answer the legal question whether the Legis-
lature intended to designate shoulders as an “improved
portion of the highway designed for vehicular travel”
and thereby expose a governmental agency to tort
liability for defects in a shoulder. If plaintiffs’ definition
of “travel” were to prevail, then a key phrase in the
highway exception is rendered surplusage. This is in-
consistent with our settled rules of statutory construc-
tion.

V. CONCLUSION

We overrule Gregg because it was internally incon-
sistent and it appealed to inappropriate methods of
statutory construction. Consistent with the language
of the highway exception, we conclude that the shoul-
der is not designed for vehicular travel. As this Court
previously held in Nawrocki, the focus of the highway
exception is the actual physical roadbed. Moreover, by
concluding that the shoulder is not “designed for
vehicular travel,” we fulfill our obligation to give
effect to every word of the highway exception.

Accordingly, we reverse the order of the Court of
Claims and the judgment of the Court of Appeals and
remand this case to the Court of Claims for further
proceedings consistent with this opinion.

5T Post at 99.
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TAYLOR, C.J., and WEAVER, CORRIGAN, and MARKMAN,
Jd., concurred with YOUNG, J.

KELLY, dJ. (dissenting). The issue presented is whether
the shoulder of the road is part of the “improved portion
of the highway designed for vehicular travel” for pur-
poses of the highway exception to governmental immu-
nity. MCL 691.1402(1). Unlike the majority, I would
reaffirm this Court’s holding in Gregg v State Hwy
Dep’t,t and hold that a shoulder is “designed for vehicu-
lar travel.” Therefore, I would affirm the decision of the
Court of Appeals.

STANDARD OF REVIEW

The trial court denied defendant’s motion for sum-
mary disposition. We review such rulings de novo.
Maiden v Rozwood, 461 Mich 109, 118; 597 NW2d 817
(1999).

In making our de novo review, we are called on to
determine an issue involving statutory construction.
Such matters are questions of law that also are re-
viewed de novo. Roberts v Mecosta Co Gen Hosp, 466
Mich 57, 62; 642 NW2d 663 (2002). Our primary goal in
construing the meaning of statutes is to determine the
intent of the Legislature. Everyone on the Court is in
accord that, if a statute’s language is clear and unam-
biguous, it must be enforced as written. People v Laney,
470 Mich 267, 271; 680 NW2d 888 (2004). Also, it is
generally agreed that the Legislature is presumed to
have intended the meaning expressed in the words it
wrote. Roberts, supra at 63. All words and phrases are
“construed and understood according to the common
and approved usage of the language . ...” MCL 8.3a.

! 435 Mich 307; 458 NW2d 619 (1990).
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ANALYSIS

The immunity of government from suit is made
possible by the governmental tort liability act (GTLA),
MCL 691.1401 et seq. It sets forth the basic tenets of
governmental immunity: “Except as otherwise pro-
vided in this act, a governmental agency is immune
from tort liability if the governmental agency is en-
gaged in the exercise or discharge of a governmental
function.” MCL 691.1407(1). There are a few excep-
tions. One is contained in MCL 691.1402(1), which is
commonly referred to as the “highway exception.” It
provides, in relevant part:

[Elach governmental agency having jurisdiction over a
highway shall maintain the highway in reasonable repair
so that it is reasonably safe and convenient for public
travel. A person who sustains bodily injury or damage to
his or her property by reason of failure of a governmental
agency to keep a highway under its jurisdiction in reason-
able repair and in a condition reasonably safe and fit for
travel may recover the damages suffered by him or her
from the governmental agency. . . . The duty of the state and
the county road commissions to repair and maintain high-
ways, and the liability for that duty, extends only to the
improved portion of the highway designed for vehicular
travel and does not include sidewalks, trailways, cross-
walks, or any other installation outside of the improved
portion of the highway designed for vehicular travel. [Em-
phasis added.]

“Highway” is defined by the GTLA as “a public
highway, road, or street that is open for public travel
and includes bridges, sidewalks, trailways, crosswalks,
and culverts on the highway” MCL 691.1401(e).
“Shoulder” is not defined in the GTLA.

I believe that this Court’s decision in Gregg correctly
interpreted these statutory provisions. It recognized
that, for purposes of the highway exception to govern-
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mental immunity, a shoulder is part of the highway
“designed for vehicular travel.” Gregg, supra at 317.
The Gregg Court reached its decision for three reasons.

First, the Court noted that, beginning in 1971, the
Court of Appeals has consistently held that the shoulder
of a highway is designed for vehicular travel. Id. at 314.2
In making this ruling, the Court applied the concept of
legislative acquiescence. Since the Legislature chose not
to amend the GTLA in the face of numerous holdings of
the Court of Appeals, it acquiesced in the Court of
Appeals interpretation of the law. Id.

Second, the Court held that it would fly in the face of
“common experience” to hold that a highway shoulder
is not designed for vehicular travel. Id. at 315. The
Court reasoned that all motorists understand that,
because a shoulder is an essential safety feature of a
highway, it is part of the highway. Specifically, the Court
stated that

[tlo get on or off a shoulder to stop, park, or leave standing
a vehicle, motorists must travel on the shoulder.

At the high speeds of modern vehicles, such an endeavor
often results in significant travel, “in the ordinary sense,”
on the shoulder of a highway. Indeed, it seems quite
extraordinary, if not fictional, to assume that vehicles do
not travel on shoulders or that shoulders are not designed
for vehicular travel, albeit of a temporary sort. [Id.]

Third, the Court considered relevant definitions
found in the Michigan Vehicle Code (MVC). MCL 257.1
et seq. Id. Specifically, it considered the MVC definitions

2 See, e.g., Johnson v Michigan, 32 Mich App 37, 39; 188 NW2d 33
(1971); Van Liere v State Hwy Dep’t, 59 Mich App 133, 136; 229 NW2d
369 (1975); Hall v Dep’t of State Hwys, 109 Mich App 592, 602 n 4; 311
NW2d 813 (1981); McKee v Dep’t of Transportation, 132 Mich App 714,
721; 349 NW2d 798 (1984); Roux v Dep’t of Transportation, 169 Mich App
582, 586; 426 NW2d 714 (1988).
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of “highway” and “roadway.” It noted that the MVC
definition of “highway”? is broader than the definition
of “roadway.”* It then concluded that the Legislature’s
use of the word “highway” rather than “roadway” in
the highway exception statute showed that it intended
that shoulders be considered as designed for vehicular
travel. Id. at 315-316.

The majority concludes that the rationale presented
in Gregg is unpersuasive. It states that Gregg should be
overruled because, under the majority’s “strict con-
struction” approach, a shoulder is not “designed for
vehicular travel.”

MCL 8.3a and numerous recent decisions from this
Court emphasize that we should give words their ordi-
nary meanings in construing statutes.® In fact, this
Court often refers to dictionary definitions to interpret
the meanings of words. A dictionary is a codification of
the “common experience” meanings of words. I believe
that the Gregg Court properly emphasized the mandate
of MCL 8.3a when it held that “it seems quite extraor-
dinary, if not fictional, to assume that vehicles do not
travel on shoulders or that shoulders are not designed
for vehicular travel, albeit of a temporary sort.” Gregg,
supra at 315.

Moreover, Gregg’s holding is consistent with dictio-
nary definitions for “design” and “travel.” Random

3 MCL 257.20 defines “highway” to include “the entire width between
the boundary lines.”

4 MCL 257.55 defines “roadway” to include only the portion of a
highway “improved, designed, or ordinarily used for vehicular travel.”

5 See, e.g., People v Monaco, 474 Mich 48; 710 NW2d 46 (2006); Griffith
v State Farm Mut Automobile Ins Co, 472 Mich 521, 526; 697 NW2d 895
(2005); Halloran v Bhan, 470 Mich 572, 578; 683 NW2d 129 (2004);
Gilbert v DaimlerChrysler Corp, 470 Mich 749, 763; 685 NW2d 391
(2004); Koontz v Ameritech Services, Inc, 466 Mich 304, 312; 645 NW2d
34 (2002).
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House Webster’s College Dictionary (1995) defines “de-
sign” as “to intend for a definite purposel.]” It defines
“travel” as “to move or pass from one place or point to
another.”

Defense counsel’s admission at oral argument com-
ported with the Gregg Court’s “common experience”
reasoning. Counsel conceded that shoulders are de-
signed for vehicular travel “of a sort.” Emergency
vehicles travel on the shoulder, and the Michigan De-
partment of Transportation (MDOT) typically diverts
vehicular traffic onto shoulders during construction.
Given these facts, defense counsel admitted that shoul-
ders are designed for travel “of a sort.”¢

Certainly, MDOT would not permit motorists to drive
their vehicles from one place to another on a portion of
the highway that is not designed for vehicular travel.
These facts, together with traditional notions of statu-
tory construction, strongly support Gregg’s reasoning.
The majority’s conclusion that the “common experi-
ence” approach is inconsistent with the statutory lan-
guage is flawed in light of this Court’s current practices
and MCL 8.3a.

The majority also takes issue with Gregg’s use of
legislative acquiescence. This issue has arisen numer-
ous times in the last several years. I continue to believe
that we should consider legislative acquiescence when
construing statutes. See Donajkowski v Alpena Power
Co, 460 Mich 243, 270-273; 596 NW2d 574 (1999)
(KELLY, dJ., dissenting). Since 1971, when appellate cases
began defining “designed for vehicular travel,” the
Legislature has amended the highway exception three
times. But it did not see fit to alter the judicial inter-

5 The majority does not even attempt to contradict this admission.
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pretation of those words.” The Legislature’s acceptance
of Gregg is highly persuasive.?

In summary, I believe that Gregg was correctly
decided. I would affirm it on the basis of (1) basic
accepted principles of statutory interpretation, (2) de-
fense counsel’s unrebutted admission that a shoulder is
designed for vehicular travel “of a sort,” (3) MDOT’s
use of shoulders for diversion of vehicular traffic during
construction, and (4) the fact that the law in question
has remained unaltered since 1971.

In holding that shoulders are not “designed for
vehicular travel,” the majority admits that several
interpretations are available but chooses the narrowest
one possible.® Essentially, it argues that giving the
words “designed for vehicular travel” their plain ordi-
nary meaning swallows the exception, because a vehicle
could travel on every improved part of a highway. This
argument has three flaws:

First, the majority fails to remember that, although
drivers rarely travel on medians or embankments, they
do routinely travel short distances on shoulders. More-
over, MDOT specifically requires vehicles to travel on
shoulders for long distances. The same cannot be said
for other highway improvements.

" The Legislature amended the statute in 1990, 1996, and 1999.

8 The majority asserts that the Court’s ruling in Gregg was based on
the assumption that the Legislature had acquiesced in the Court’s
earlier decisions. This ignores the fact that the Gregg Court went
further. It based its holding primarily on an interpretation of the
language of MCL 691.1402(1) that gave an ordinary meaning to the
word “travel.”

9 The majority suggests that it does not need to apply Ross v Consum-
ers Power Co (On Rehearing), 420 Mich 567; 363 NW2d 641 (1984), to
this case. In actuality, the majority does apply Ross and reads the statute
narrowly.
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Second, as explained in Wexford Med Group v City of
Cadillac,’ a court should not make an interpretation
not intended by the Legislature because it fears what
will develop if it interprets the language as written. Id.
at 220 n 10. The majority suggests that giving the
statute’s language a meaning other than the narrowest
possible meaning would create the risk of unlimited
liability, which is something it must avoid. Its conclu-
sion contradicts Wexford, apparently out of a subjective
fear.

Third, the only issue before the Court is whether a
shoulder is designed for vehicular travel. Whether other
improved portions of the highway are designed for
vehicular travel is a question best left to cases that raise
and explore that possibility.

Ultimately, the majority’s reasoning fails because of
the language of the statute and because of the fact that
vehicles do indeed travel on shoulders that were de-
signed for travel. By contrast, the reasoning in Gregg is
soundly supported by the meaning of the words in the
statute and by common practice. Moreover, Gregg is
properly in line with the majority’s rules of statutory
interpretation.

CONCLUSION

I would reaffirm this Court’s decision in Gregg and
hold that the shoulder of a highway is “designed for
vehicular travel” within the meaning of the highway
exception to governmental immunity. I base this posi-
tion on (1) time-honored principles of statutory inter-
pretation, (2) defense counsel’s unrebutted admission
that a shoulder is designed for vehicular travel, (3)
MDOT’s actions of actually diverting traffic onto the

10474 Mich 192; 713 NW2d 734 (2006).
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shoulders of highways, and (4) the fact that Michigan
courts have followed this interpretation since 1971.
Therefore, I would affirm the decision of the Court of
Appeals.

CAVANAGH, dJ., concurred only in the result proposed
by KELLY, J.
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PEOPLE v JOEZELL WILLIAMS

Docket Nos. 128294, 128533. Decided May 31, 2006. On applications by
the defendant and the prosecution for leave to appeal, the Su-
preme Court ordered oral argument on whether to grant the
applications or take other peremptory action. Following oral
argument, the Supreme Court issued a memorandum opinion
affirming the judgment of the Court of Appeals and denied the
defendant’s application in all other respects.

Joezell Williams II was convicted by a jury in the Wayne Circuit Court,
Brian R. Sullivan, J., of first-degree premeditated murder, first-degree
felony murder, larceny from the person of another, and other felonies
for the slaying of one person and other acts. The court imposed one
sentence of life imprisonment on the alternative theories of first-
degree premeditated murder and first-degree felony murder, and
other sentences of imprisonment for the larceny and other convic-
tions. The defendant appealed, alleging a double-jeopardy violation.
The Court of Appeals, SAWYER, J., and SCHUETTE, PdJ. (O’CONNELL, J.,
dissenting), affirmed in part and vacated in part, noting that, al-
though double-jeopardy protections are violated when a defendant is
convicted of both first-degree premeditated murder and first-degree
felony murder arising out of the death of a single victim, a single
conviction of murder based on two alternative theories will be upheld.
The Court of Appeals affirmed the one conviction and one sentence
based on the two theories of premeditated murder and felony murder.
However, the Court of Appeals noted that, because the defendant was
convicted and sentenced for the murder on the alternative bases of
premeditation and felony murder, the conviction for larceny, the
felony underlying the felony-murder theory, must be vacated. 265
Mich App 68 (2005). The defendant and the prosecution sought leave
to appeal. The Supreme Court ordered and heard oral argument on
whether to grant the applications. 474 Mich 882 (2005).

In a memorandum opinion signed by Chief Justice TAYLOR and
Justices CAvANAGH, KELLY, YOUNG, and MARKMAN, the Supreme
Court held:

If the defendant’s murder conviction is reversed on grounds
only affecting the murder element, entry of a judgment of convic-
tion of larceny may be directed by the appellate court. The
defendant’s conviction must be affirmed.
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Affirmed.

Justice WEAVER, dissenting, stated that the defendant’s convic-
tion of larceny from the person of another should be affirmed for
the reasons stated in her dissenting statement in People v Curvan,
473 Mich 896 (2005).

Justice CORRIGAN, dissenting, would hold this case in abeyance
for the decision in People v Smith (Docket No. 130353), Iv gtd 475
Mich 864 (2006), concerning whether People v Robideauw, 419 Mich
458 (1984), or Blockburger v United States, 284 US 299 (1932), sets
forth the proper test to determine whether multiple punishments
are barred on double-jeopardy grounds under Const 1963, art 1,
§ 15. Otherwise, under the currently controlling test of People v
Robideau, 419 Mich 458 (1984), she would decide this case on the
basis that larceny from the person and first-degree murder based
on alternative theories of premeditation and felony murder are not
the “same offense” for the purposes of the protection against
double jeopardy.

CRIMINAL LAW — DOUBLE JEOPARDY.

A defendant who receives one conviction of first-degree murder sup-
ported by two theories, first-degree premeditated murder and first-
degree felony murder, and is also convicted of the felony underlying
the felony-murder charge and whose conviction of the underlying
felony is thereafter vacated on double-jeopardy grounds may have a
judgment of conviction of the underlying felony entered against the
defendant where the defendant’s murder conviction is reversed on
grounds that only affect the murder element.

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, Kym L. Worthy, Prosecuting Attor-
ney, Timothy A. Baughman, Chief of Research, Train-
ing and Appeals, and Ana I. Quiroz, Assistant Prosecut-
ing Attorney, for the people.

Neil J. Leithauser for the defendant.

Amicus Curiae:

Ronald J. Frantz, Kym L. Worthy, and Timothy A.
Baughman, for Prosecuting Attorneys Association of
Michigan.
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MEMORANDUM. In this case, we examine the double-
jeopardy concerns'! that are involved when a defendant
who has committed a felony and a concurrent, single
homicide is charged with and convicted of first-degree
premeditated murder, first-degree felony-murder, and
the felony underlying the felony-murder charge. Under
the current case law, to avoid double-jeopardy implica-
tions, the defendant receives one conviction of first-
degree murder, supported by two theories, and the
conviction of the predicate felony underlying the felony
murder is vacated. See People v Wilder, 411 Mich 328;
308 NW2d 112 (1981); People v Bigelow 229 Mich App
218; 581 NW2d 744 (1998). The defendant thus receives
one conviction and one sentence for having committed
one crime.

In this case, the trial court followed that procedure in
part, and the Court of Appeals affirmed in part and
vacated in part, but invited us to consider modifying
Bigelow. 265 Mich App 68; 692 NW2d 722 (2005). We
decline to do so, affirming the judgment of the Court of
Appeals, and we provide a brief analysis of our reason-
ing.

The prosecutor in this case is concerned that if the
judgment vacates defendant’s larceny conviction, in the
unlikely situation that defendant’s conviction of mur-
der is overturned for some reason unrelated to his
conviction of larceny, defendant could “go free” even
though there is no question that he was found guilty of
larceny. Although such a situation is unprecedented in
Michigan case law, we find reassurance in the federal
law that these concerns are groundless. Although the
United States Supreme Court has not considered this
specific context, it came close in Rutledge v United
States, 517 US 292; 116 S Ct 1241; 134 L. Ed 2d 419

! Const 1963, art 1, § 15.
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(1996). We believe Rutledge presents the correct
method of handling this case.

In Rutledge, the defendant was convicted of both con-
ducting a continuing criminal enterprise (CCE) and con-
spiracy to distribute a controlled substance and was sen-
tenced to two concurrent life sentences. The Court held
that under the common-elements test of Blockburger v
United States, 284 US 299; 52 S Ct 180; 76 L. Ed 306
(1932), the conspiracy was a lesser included offense of
CCE. The Court then found that the defendant could not
receive two sentences and that the second conviction, even
without a second sentence, was presumptively impermis-
sible under Ball v United States, 470 US 856; 105 S Ct
1668; 84 L. Ed 2d 740 (1985).2

Next, the Court addressed the government’s concern
that without a “backup” conviction, the defendant
might escape punishment altogether if he successfully
challenged the CCE conviction in a manner that did not
affect his conspiracy conviction. Rutledge at 305. The
Court found “no reason why this pair of greater and
lesser offenses should present any novel problem,” and
noted that “federal appellate courts appear to have
uniformly concluded that they may direct the entry of
judgment for a lesser included offense when a convic-
tion for a greater offense is reversed on grounds that
affect only the greater offense.” Id. at 306. Justice
Stevens continued, “This Court has noted the use of
such a practice with approval.” Id.

Under this approach, if defendant’s murder convic-
tion is reversed on grounds only affecting the murder

2 The Court did not ultimately decide whether the second conviction
was impermissible under Ball alone because the fact that each conviction
carried its own $50 “special assessment” established a second punish-
ment, even without a second prison term. Rutledge at 301.
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element, entry of a judgment of conviction of larceny
may be directed by the appellate court. Such was the
practice of this Court in, for example, People v Ran-
dolph, 466 Mich 532, 553; 648 NW2d 164 (2002), and
People v Bearss, 463 Mich 623, 631; 625 NW2d 10
(2001). We continue to support this approach and thus
affirm defendant’s conviction.?

Affirmed.

TAYLOR, C.J., and CAVANAGH, KELLY, YOUNG, and
MARKMAN, Jd., concurred.

WEAVER, J. (dissenting). I dissent from the majority’s
decision to affirm the Court of Appeals judgment that
vacated defendant’s conviction of larceny from the
person of another and would affirm defendant’s convic-
tions because I continue to adhere to the position
expressed in my dissent in People v Curvan, 473 Mich
896 (2005).

CORRIGAN, J. (dissenting). I respectfully dissent from
the majority’s declination to tackle the central question
presented in this case, i.e., whether double-jeopardy
principles prohibit the imposition of multiple punish-
ments for the underlying offense of larceny from the
person of another, MCL 750.357, and first-degree mur-
der based on alternative theories of premeditated mur-
der and felony murder, MCL 750.316(1). I would hold
this case in abeyance for the decision in People v Smith
(Docket No. 130353), Iv gtd 475 Mich 864 (2006), in
which we have granted leave to appeal to consider the
appropriate test for resolving a “multiple punishments”
double-jeopardy claim that arose from a conviction of

3 In all other respects, the application for leave to appeal in Docket No.
128533 is denied.
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armed robbery, MCL 750.529, and felony murder based
on a predicate felony of larceny.

An abeyance for Smith is appropriate for the follow-
ing reasons:

First, this case and Smith are in similar postures. In
both cases, the defendant received dual convictions for
felony murder and a predicate felony or an offense
related to the predicate felony. In Smith, the defendant
was convicted of armed robbery and felony murder
based on larceny. In this case, the defendant was
convicted of larceny from the person of another and
first-degree murder based on alternative theories of
premeditated murder and felony murder.

Second, both cases potentially present the question
whether People v Robideau, 419 Mich 458; 355 NW2d
592 (1984), or Blockburger v United States, 284 US 299,
304; 52 S Ct 180; 76 L Ed 306 (1932), sets forth the
proper test to determine whether multiple punishments
are barred on double-jeopardy grounds under Const
1963, art 1, § 15. Our grant order in Smith directed the
parties to consider “this Court’s prior precedent in
‘multiple punishment’ claims and the common under-
standing of ‘same offense’ as it relates to the ‘multiple
punishments’ prong of double jeopardy. Cf. People v
Nutt, 469 Mich 565 (2004).” Smith, supra at 864.

Thus, our resolution of the appropriate test in Smith
may offer guidance in addressing the “multiple punish-
ments” claim in this case. If this Court decides in Smith
that the Blockburger test governs the resolution of
multiple punishments claims, then we should consider
the proper application of that test in this case. There-
fore, because an abeyance for Smith is warranted, I
must respectfully dissent.

Next, I will articulate what I believe to be the correct
disposition of this case under the currently controlling
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Robideau test. For the following reasons, I believe that
double jeopardy does not preclude the imposition of
multiple punishments for larceny from the person of
another and first-degree murder based on alternative
theories of premeditation and felony murder.

In People v Curvan, 473 Mich 896 (2005) (CORRIGAN,
dJ., dissenting), I agreed with Justice RILEY’s dissenting
view in People v Harding, 443 Mich 693; 506 NW2d 482
(1993), that felony murder and the predicate offense of
armed robbery are not the “same offense” for the
purposes of the protection against double jeopardy.
Plainly, the two offenses protect against distinct societal
harms. Felony murder punishes homicide committed
with malice in the course of a felony, while armed
robbery protects against the violent deprivation of
property. Id. Moreover, the structure of the first-degree
murder statute reflects that felony murder is one of
three classifications of the crime of first-degree murder.
The predicate felonies are used to differentiate felony
murder “from the other two types of first-degree mur-
der, and from second-degree murder, MCL 750.317,
rather than merely to enhance the penalty for the
enumerated predicate felonies.” Curvan, supra at 904
(CORRIGAN, dJ., dissenting).

As in Curvan, the majority here again declines to
answer a fairly straightforward question: Are first-
degree murder supported by alternative theories and
larceny from the person the “same offense”? Under our
current test set forth in Robideau, legislative intent is
the fundamental criterion in discerning whether mul-
tiple punishments are authorized. Although this Court
held in People v Wilder, 411 Mich 328; 308 NW2d 112
(1981), and Harding, supra, that separate convictions
and sentences for felony murder and the underlying
felony are not permitted, this Court has never ad-
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dressed whether multiple punishments for an underly-
ing felony and first-degree murder are permitted where,
as here, the murder conviction is based on alternative
theories of premeditated murder and felony murder.!

I would decide this case on the basis of the views I
expressed in Curvan. First-degree murder and the
underlying felony of larceny from the person simply are
not the “same offense.” I can discern no indication that
our Legislature ever prohibited multiple punishments
for these distinct offenses. The two offenses protect
against distinct social harms. That is particularly true
where, as here, the murder conviction is supported by
an alternative theory of premeditation. It cannot rea-
sonably be disputed that protecting against a premedi-
tated homicide is a social interest that is distinct from
the aim of preventing the taking of property from the
person of another.

In lieu of answering any of these questions or holding
this case in abeyance, the majority has imported a
doctrine from federal case law allowing a conviction
that has been vacated to be revived in certain circum-
stances. Because I question the majority’s avoidance of
the double-jeopardy issues that are so clearly before us,
and because an abeyance for Smith is warranted, I
respectfully dissent from the majority’s decision.

! The Court of Appeals special panel in People v Bigelow, 229 Mich App
218; 581 NW2d 744 (1998), of which I was a member, vacated the
conviction for a felony underlying a murder conviction based on alterna-
tive theories of premeditated murder and felony murder. In his dissent in
this case, Judge O’CONNELL, who was a member of the Bigelow special
panel, opined that he and the other members of the Bigelow special panel
had erred in holding that the underlying felony conviction must be
vacated in this situation. I share Judge O’CONNELL’s view that the special
panel members in Bigelow, myself included, erred in this regard.
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CITY OF TAYLOR v DETROIT EDISON COMPANY

Docket No. 127580. Argued March 7, 2006 (Calendar No. 1). Decided May
31, 2006.

The city of Taylor brought an action in the Wayne Circuit Court
against the Detroit Edison Company, seeking reimbursement of
the costs incurred in the removal of the defendant’s overhead
power lines and their relocation underground during a major
reconstruction project along Telegraph Road. The plaintiff
passed an ordinance requiring utilities to remove aboveground
facilities and to relocate them underground at the owner’s
expense. The defendant refused to pay in accord with the
ordinance, and the plaintiff advanced the costs to the defendant
to complete the project. The court, John A. Murphy, J., granted
summary disposition for the plaintiff, ordering reimbursement.
The defendant appealed, contending, in part, that the circuit
court had no jurisdiction because the Michigan Public Service
Commission (MPSC) has primary jurisdiction. The Court of
Appeals, MurpHY, PJ., and GRIFFIN and WHITE, JJ., affirmed in
part and remanded the matter to the circuit court for proceed-
ings consistent with its opinion per curiam. 263 Mich App 551
(2004). The Court held that the MPSC did not have primary
jurisdiction because the question was one of law and the courts
could craft an answer that would promote uniformity without
interfering with the MPSC’s ability to perform its regulatory
duties. In reliance on the governmental function/proprietary
function test first articulated in City of Pontiac v Consumers
Power Co, 101 Mich App 450 (1980), the Court of Appeals
determined that the plaintiff exercised a governmental function
and properly required the defendant to bear the entire cost of
relocation. The Court also determined that state law did not
preempt the plaintiff’s ordinance. The Supreme Court granted
the defendant’s application for leave to appeal. 474 Mich 877
(2005).

In an opinion by Justice YOUNG, joined by Chief Justice TAYLOR

and Justices WEAVER, CORRIGAN, and MARKMAN, the Supreme Court
held:
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1. Under Const 1963, art 7, §§22 and 29, a local unit of
government may exercise reasonable control over its highways,
streets, alleys, and public places as long as that regulation does not
conflict with state law. The governmental function/proprietary
function test applied by the Court of Appeals is not supported by
statute or the Constitution. The Court of Appeals cases that apply
the governmental function/proprietary function test in this area of
the law must be overruled.

2. The decisions in City of Monroe v Postal Telegraph Co, 195
Mich 467 (1917), Detroit Edison Co v Detroit, 332 Mich 348 (1952),
and Detroit v Michigan Bell Tel Co, 374 Mich 543 (1965), must be
abrogated to the extent that they conflict with the MPSC’s
interpretation of its rules.

3. The MPSC’s rules regarding the placement of utility wires
underground appear to cover the same subject matter as the
plaintiff’s ordinance and may conflict with the ordinance. The
provisions of the ordinance may contravene the authority of the
MPSC in this area. If the portion of the ordinance requiring the
defendant to bear the entire cost of relocation conflicts with the
MPSC’s rules, that portion of the ordinance is invalid.

4. Application of the factors considered in determining
whether the MPSC has primary jurisdiction over the issue of how
to allocate the costs of relocating the lines underground leads to a
conclusion that the MPSC has primary jurisdiction over the issue
of cost allocation.

5. The judgment of the Court of Appeals must be reversed and
the matter must be remanded to the circuit court for the entry of
a judgment and order granting summary disposition to the defen-
dant.

Justice CAVANAGH concurred in the result only.

Justice KeLLY, dissenting, would affirm the judgment of the
Court of Appeals because it properly applied the long line of cases
holding that a municipality’s constitutional and common-law right
of reasonable control over its rights-of-way includes the right to
order a utility to relocate its facilities at the utility’s expense. The
existing common-law rule provides uniformity and should not be
abrogated. The plaintiff’s ordinance represents reasonable control
over the plaintiff’s right-of-way. The MPSC’s rules regarding
placement of utility lines do not preempt the plaintiff’s right to
control its rights-of-way; in fact, the rules anticipate municipal
ordinances such as the plaintiff’s. Nor is the MPSC’s primary
jurisdiction implicated in this case.

Reversed and remanded.
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1. MUNICIPAL CORPORATIONS — CONSTITUTIONAL LAW.

A local unit of government may exercise reasonable control over its
highways, streets, alleys, and public places as long as such regu-
lation does not conflict with state law (Const 1963, art 7, §§ 22,
29).

2. ADMINISTRATIVE LAW — PRIMARY JURISDICTION.

Factors that may be considered in determining whether an admin-
istrative agency has primary jurisdiction over a dispute include
whether the matter falls within the agency’s specialized knowl-
edge, whether the court would interfere with the uniform resolu-
tion of similar issues, and whether the court would upset the
regulatory scheme of the agency.

Plunkett & Cooney, PC. (by Mary Massaron Ross and
Christine D. Oldani), and Sommers Schwartz, PC. (by
Patrick B. McCauley), for the plaintiff.

Bruce R. Maters, George H. Hathaway, and Foster,
Swift, Collins & Smith, PC. (by William K. Fahey and
Stephen J. Rhodes), for the defendant.

Amici Curiae:

Law, Weathers & Richardson, PC. (by David W.
Centner and Ann E. Liefer), for Michigan Municipal
League and Michigan Townships Association.

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, and David A. Voges, Steven D.
Hughey, Michael A. Nickerson, and Kristin M. Smith,
Assistant Attorneys General, for the Michigan Public
Service Commission.

Dykema Gossett PLLC (by Daniel J. Martin) for
International Transmission Company.

Foster, Swift, Collins & Smith, PC. (by Stephen O.
Schultz), for Michigan Electric Transmission Co., LLC.
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Dickinson Wright PLLC (by Michael A. Holmes,
Jeffery V. Stuckey, and Susan G. Schwochau) for the
Telecommunications Association of Michigan.

Jon R. Robinson and Vincent P Provenzano for Con-
sumers Energy Company.

Dykema Gossett PLLC (by Albert Ernst and Christine
Mason Soneral) for the Michigan Electric Cooperative
Association.

James A. Ault for the Michigan Electric & Gas
Association.

YOUNG, J. We granted leave to appeal in this case to
reconcile plaintiff’s constitutional authority to exercise
“reasonable control” over its streets with the Michigan
Public Service Commission’s (MPSC) broad regulatory
control over public utilities. Consistent with our long-
standing precedent, we hold that a municipality’s exercise
of “reasonable control” over its streets cannot impinge on
matters of statewide concern nor can a municipality
regulate in a manner inconsistent with state law. In this
case, the MPSC has promulgated uniform rules governing
the relocation of utility wires underground. To the degree
plaintiff’s ordinance on this subject conflicts with the
MPSC’s rules, the ordinance exceeds plaintiff’s power to
exercise “reasonable control” over its streets and is in-
valid. Furthermore, because the question of allocation of
costs for the relocation of utility wires underground falls
under the primary jurisdiction of the MPSC, that entity
should be the first to consider this dispute. We reverse the
judgment of the Court of Appeals and remand to the
Wayne Circuit Court to enter an order granting summary
disposition to defendant. The dismissal is without preju-
dice to plaintiff’s right to seek a remedy before the MPSC.
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FACTS AND PROCEDURAL HISTORY

In the fall of 1999, the City of Taylor (plaintiff) and
the Michigan Department of Transportation planned
for a major reconstruction project of a four-mile portion
of Telegraph Road that intersects the city. The project
called for major infrastructure improvements, includ-
ing the underground relocation of all utility wires along
Telegraph Road. Under the proposal, the Detroit Edi-
son Company’s (defendant) utility poles along Tele-
graph Road would be removed and their wires relocated
underground. In early 2000, officials from plaintiff and
defendant met several times to discuss the project and
its implementation.

Defendant agreed to relocate the lines underground,
but would not agree to bear the costs of that effort.
When the parties’ negotiations failed, plaintiff enacted
Taylor Ordinance 00-344, the “Telegraph Road Im-
provement and Underground Relocation of Overhead
Lines Ordinance.” Section 3 of that ordinance requires
all public utilities with lines or poles adjacent to Tele-
graph Road “to relocate underground all of their over-
head lines and wires and remove all poles and related
overhead facilities equipment at their sole cost and
expense and at no cost or expense to the City.”! After
plaintiff enacted the ordinance, the parties continued to
discuss the dispute, but could not come to an amicable
resolution. Ultimately, plaintiff agreed to advance the
cost of relocating the wires underground, but reserved
its rights to enforce the ordinance against defendant
and seek reimbursement.

In June 2002, plaintiff filed a complaint for a declara-
tory judgment in circuit court, seeking a determination
that defendant was obligated to pay the entire cost of

! Taylor Ordinance 00-344.



114 475 MICH 109 [May
OPINION OF THE COURT

relocating the wires under Taylor Ordinance 00-344.
Defendant moved for summary disposition under MCR
2.116(C)(4), arguing that the MPSC rules required
plaintiff to pay for the relocation, and that the MPSC
had primary jurisdiction over this dispute. Plaintiff
filed a cross-motion for summary disposition under
MCR 2.116(C)(10), arguing that the ordinance con-
trolled. The circuit court granted summary disposition
to plaintiff, holding that it was unnecessary to consider
the issue of primary jurisdiction because the city’s
ordinance was enforceable regardless of the MPSC’s
interpretation of its rules.

On appeal, the Court of Appeals affirmed in part
the judgment of the circuit court in a published
opinion per curiam.2 The Court held that the MPSC did
not have primary jurisdiction because the question was
one of law, and the courts could craft an answer that
would promote uniformity without interfering with the
MPSC'’s ability to perform its regulatory duties. Then,
relying on its governmental function/proprietary func-
tion test, first articulated in City of Pontiac v Consum-
ers Power Co, the Court determined that plaintiff
exercised a governmental function and properly re-
quired defendant to bear the entire cost of relocation.
The Court also determined that state law did not
preempt the city’s ordinance.

This Court granted leave to appeal, specifically di-
recting the parties to address the scope of a city’s power
over utilities under its constitutional authority to exer-
cise reasonable control over its streets; whether that
constitutional authority permits a city to impose relo-
cation costs on utilities under Const 1963, art 7, § 29,
and how the city’s constitutionally authorized power to

2 263 Mich App 551; 689 NW2d 482 (2004).
101 Mich App 450; 300 NW2d 594 (1980).
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control its streets could be reconciled with the MPSC’s
broad regulatory authority over utilities.*

STANDARD OF REVIEW

This Court reviews the decision to grant or deny a
motion for summary disposition de novo.® Issues of
constitutional and statutory construction are questions
of law that are also reviewed de novo.$

ANALYSIS

THE CITY’S CONSTITUTIONAL AUTHORITY

Article 7 of the Constitution of 1963 enumerates the
general authority and limits on the authority of local
governments, such as counties, townships, cities, and
villages.” Subject to authority specifically granted in the
Constitution, local governments derive their authority
from the Legislature.® We have held that

“[local governments] have no inherent jurisdiction to make
laws or adopt regulations of government; they are govern-
ments of enumerated powers, acting by a delegated author-
ity; so that while the State legislature may exercise such
powers of government coming within a proper designation
of legislative power as are not expressly or impliedly
prohibited, the local authorities can exercise those only
which are expressly or impliedly conferred, and subject to
such regulations or restrictions as are annexed to the
grant.”®!

4 474 Mich 877 (2005).

5 Spiek v Dep’t of Transportation, 456 Mich 331; 572 NW2d 201 (1998).
5 Wayne Co v Hathcock, 471 Mich 445; 684 NW2d 765 (2004).

” Const 1963, art 7.

8 Const 1963, art 7, §§ 1, 17, and 21.

9 City of Kalamazoo v Titus, 208 Mich 252, 262; 175 NW 480 (1919),
quoting 1 Cooley, Constitutional Limitations (7th ed), pp 163, 264 et seq.
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Notwithstanding that local governments obtain their
authority from the Legislature, the Constitution re-
serves to local governments certain authorities. In this
case, plaintiff relies on the authority to exercise reason-
able control over its streets, which is specifically re-
served in art 7, § 29, which states:

No person, partnership, association or corporation, pub-
lic or private, operating a public utility shall have the right
to the use of the highways, streets, alleys or other public
places of any county, township, city or village for wires,
poles, pipes, tracks, conduits or other utility facilities,
without the consent of the duly constituted authority of the
county, township, city or village; or to transact local busi-
ness therein without first obtaining a franchise from the
township, city or village. Except as otherwise provided in
this constitution the right of all counties, townships, cities
and villages to the reasonable control of their highways,
streets, alleys and public places is hereby reserved to such
local units of government.%

Thus, the authority reserved to local units of govern-
ment to exercise reasonable control over the enumer-
ated subject areas is explicitly made subject to the other
provisions of the Constitution. One such provision is art
7, § 22, which empowers cities and villages “to adopt
resolutions and ordinances relating to its municipal
concerns, property and government, subject to the con-
stitution and law.”!

In People v McGraw,? this Court interpreted the
similarly worded “reasonable control” predecessor of
art 7, § 29 found in the 1908 Constitution,'® along with
the predecessor of art 7, § 22, the provision regarding

10 Const 1963, art 7, § 29 (emphasis added).
1 Const 1963, art 7, § 22 (emphasis added).

2 184 Mich 233; 150 NW 836 (1915), interpreting Const 1908, art 8,
§§ 21 and 28.

13 Const 1908, art 8, § 28 provided:
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municipal powers.”* McGraw involved traffic ordi-
nances enacted by the City of Detroit that conflicted
with the general state traffic laws. This Court held that
“[t]aking the [constitutional] sections together, they
should be so construed as to give the power to munici-
palities to pass such ordinances and regulations with
reference to their highways and bridges as are not
inconsistent with the general State law.”'* Thus,
McGraw permits a city to exercise “reasonable control”

No person, partnership, association or corporation operating a
public utility shall have the right to the use of the highways,
streets, alleys or other public places of any city, village or township
for wires, poles, pipes, tracks, or conduits, without the consent of
the duly constituted authorities of such city, village or township;
nor to transact a local business therein without first obtaining a
franchise therefor from such city, village or township. The right of
all cities, villages and townships to the reasonable control of their
streets, alleys and public places is hereby reserved to such cities,
villages and townships.

The differences between this section and Const 1963, art 7, § 29 are
relatively minor. In addition to stylistic changes, counties are added to
the list of municipalities; the list of items that public places can be used
for now includes the general “other utility facilities”; and the reservation
of power to municipalities is explicitly subject to other provisions of the
Constitution.

4 Const 1908, art 8, § 21 provided:

Under such general laws, the electors of each city and village
shall have power and authority to frame, adopt and amend its
charter, and to amend an existing charter of the city or village
heretofore granted or passed by the legislature for the government
of the city or village and, through its regularly constituted author-
ity, to pass all laws and ordinances relating to its municipal
concerns, subject to the Constitution and general laws of this state.

The differences between this section and Const 1963, art 7, § 22 are
also relatively minor. Besides the stylistic changes, the section merely
reaffirms that a city’s or a village’s powers are subject to the general laws
of the state.

5 McGraw, supra at 238.
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to regulate matters of local concern, but only in a
manner and to the degree that the regulation does not
conflict with state law.

In 1939, the Legislature created the MPSC, giving it
broad regulatory authority over public utilities. Under
its enabling statute,

[tlhe public service commission is vested with complete
power and jurisdiction to regulate all public utilities in the
state except . . . as otherwise restricted by law. The public
service commission is vested with the power and jurisdic-
tion to regulate all rates, fares, fees, charges, services,
rules, conditions of service, and all other matters pertaining
to the formation, operation, or direction of public utilities.
The public service commission is further granted the power
and jurisdiction to hear and pass upon all matter pertain-
ing to, necessary, or incident to the regulation of public
utilities . . . .1

In 1970, the MPSC promulgated rules governing the
underground placement of new and existing utility
wires.'” Specifically, the MPSC promulgated Rule
460.516, governing the “[r]eplacement of existing over-
head lines,” and Rule 460.517, concerning “[ulnder-
ground facilities for convenience of utilities or where
required by ordinances.”'® These rules appear to cover
the same subject matter as Taylor Ordinance 00-344,
and in a manner that possibly creates a conflict between
the MPSC’s rules and the plaintiff’s ordinance. Because
the MPSC has not construed how its rules governing
the allocation of costs for the underground relocation of
utility wires apply in this circumstance, and because
provisions of the ordinance appear to fall within the
MPSC'’s regulatory purview, the MPSC, rather than a

16 MCL 460.6 (emphasis added).
171999 AC, R 460.511 et seq.
18 See titles of 1999 AC, R 460.516 and 460.517



2006] CITY OF TAYLOR V DETROIT EDISON 119
OPINION OF THE COURT

court, should assess whether there is an actual conflict.
As discussed later in this opinion, the doctrine of
primary jurisdiction requires us to defer to the judg-
ment of the MPSC on this question. If the ordinance
conflicts with MPSC rules, then under art 7, §§ 22 and
29, and McGraw, Taylor Ordinance 00-344 must yield.

The cases from this Court relied on by the Court of
Appeals and plaintiff are readily distinguishable from
the present case. As an initial matter, al/ the cases from
this Court holding that a municipality has the power to
force a utility to relocate its facilities at its own expense
were decided before the MPSC’s promulgation of rules
regarding the underground relocation of wires.' Thus,
there was no state law for the municipal action to
conflict with. To the extent these cases conflict with the
MPSC'’s interpretation of its rules, however, they are
abrogated. Moreover, no case cited is factually analo-
gous. For example, the Court of Appeals cited this
Court’s opinion in Detroit Edison Co v Detroit® for the
proposition that this Court “ruled that the city of
Detroit could order the utility to move its poles at its
own expense under the municipality’s constitutional
right to control public places.”?! In Detroit Edison, the
utility erected poles on an easement granted to the city
for public utilities. The utility claimed exclusive control
over the easement because the grantor dedicated it for
utilities rather than public use. This Court held that the
utility easement fell under the “public places” language
of article 8, § 28 of the 1908 Constitution. However, the
Court did not rely on that constitutional provision in

19 See City of Monroe v Postal Tel Co, 195 Mich 467; 162 NW 76 (1917),
Detroit Edison Co v Detroit, 332 Mich 348; 51 NW2d 245 (1952), and
Detroit v Michigan Bell Tel Co, 374 Mich 543; 132 NW2d 660 (1965).

20 332 Mich 348; 51 NW2d 245 (1952).
21 263 Mich App at 558, citing Detroit Edison.
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holding that the city could require the utility to pay to
move the poles. Rather, the Court relied on the utility’s
concession that it would be liable if the easement was
determined to be a “public place.”?2 Therefore, Detroit
Edison does not support plaintiff’s argument or the
holding of the Court of Appeals.2?

As noted, the precedent that governs the resolution
of this case is McGraw. Because Taylor Ordinance
00-344 may conflict with MPSC rules, it may not be a
valid exercise of plaintiff’s reasonable control over its
streets. Therefore, if the portion of the ordinance that
requires the utility to bear the entire cost of relocation
conflicts with the MPSC rules on the subject, that
portion of the ordinance is invalid. We reverse the Court
of Appeals judgment that held to the contrary.

THE COURT OF APPEALS TEST

In reaching its holding, the Court of Appeals did not
focus on the question of “reasonable control.” Instead,
the Court of Appeals relied on a “general rule that
relocation costs may be imposed on the utility if neces-
sitated by the municipality’s discharge of a governmen-
tal function, while the expenses must be borne by the

22 Detroit Edison, supra at 354-355. The dissent has created a doctrine
of “perpetual concession” and would bind Edison to a concession it made
50 years ago in unrelated litigation. Merely stating the dissent’s position
shows why it has never had any basis in our jurisprudence.

2 The case relied on by the dissent, City of Monroe v Postal Tel Co,
supra, also does not support the Court of Appeals conclusion. Monroe
involved a federal statute, the Post Road Act of 1886, which gave
telegraph companies the right to construct telegraph lines along any
United States post road. The issue before the Court was whether the
federal statute limited the state’s ability to exercise control over the lines.
This Court determined, consistently with other jurisdictions, that the
federal statute was permissive and subject to the states’ police power. Not
surprisingly, Monroe did not mention or utilize Const 1908, art 8, § 28 or
McGraw in its resolution of the case.
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municipality if necessitated by its discharge of a propri-
etary function.”?* This “general rule” appears to ema-
nate from City of Pontiac v Consumers Power Co,% and
is derived from McQuillin, Municipal Corporations,
§ 34.74(a), p 184. While many Michigan Court of Ap-
peals cases have applied the “general rule,” 26 there is
no support for it in either our statutes or Constitution.
The proper “general rule,” which has been inexplicably
ignored by the Court of Appeals, was articulated by this
Court in McGraw nearly 100 years ago. Today, we
reaffirm the holding and standard articulated in
McGraw as being consistent with the modern constitu-
tional provisions of the analogues of these provisions it
construed: A municipality may regulate “highways,
streets, alleys, and public places” to the degree such
regulations are consistent with state law. We overrule
the Court of Appeals cases that apply the proprietary
function/governmental function test in this area of the
law.27

PRIMARY JURISDICTION

Having decided that plaintiff’s effort to compel de-
fendant’s compliance by decree may contravene the
authority of the MPSC, we next address whether the
MPSC has primary jurisdiction over the dispute about
the allocation of the costs of relocating the wires under-

24+ 263 Mich App at 557-558.

% 101 Mich App 450; 300 NW2d 594 (1980).

% Pontiac, supra at 453-454, was cited in Detroit Edison Co v Detroit,
180 Mich App 145; 446 NW2d 615 (1989) (expansion of Cobo Hall), and
Detroit Edison Co v Southeastern Michigan Transportation Auth, 161
Mich App 28; 410 NW2d 295 (1987) (public transit system); see also
Michigan Bell Tel Co v Detroit, 106 Mich App 690; 308 NW2d 608 (1981)
(sewer treatment facility).

2T See n 26, supra.
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ground.?® There is no fixed formula, but there are
several factors to consider in determining whether an
administrative agency has primary jurisdiction over a
dispute: (1) whether the matter falls within the agen-
cy’s specialized knowledge, (2) whether the court would
interfere with the uniform resolution of similar issues,
and (3) whether the court would upset the regulatory
scheme of the agency.?® The Court of Appeals analyzed
these three factors and determined that the MPSC did
not have primary jurisdiction over the dispute. We
disagree.

The fundamental error in the Court of Appeals
analysis is that the court applied the Travelers factors
to the question of the city’s constitutional authority to
exercise reasonable control over its streets. We agree
that the MPSC has absolutely no jurisdiction to con-
sider the scope of plaintiff’s constitutional authority
under art 7, § 29.3° As discussed earlier in this opinion,
McGraw articulates the proper standard for resolution
of the constitutional issue. Once the constitutional
issue has been resolved, the Travelers factors are ap-
plied to determine whether the MPSC has primary
jurisdiction over the issue of how to allocate the costs of
relocating the lines underground.

Applying the first factor, the appropriate method for
allocating the cost of moving the facilities of utilities is

28 The dissent discusses preemption at length. We cannot discern why.
Our opinion does not mention preemption, much less rely on the
doctrine, and it plays no role in our disposition of this case.

2 Travelers Ins Co v Detroit Edison Co, 465 Mich 185, 198-200; 631
NW2d 733 (2001); see also Rinaldo’s Constr Co v Michigan Bell Tel Co,
454 Mich 65, 71-72; 559 NW2d 647 (1997).

30 As stated in Wikman v City of Novi, 413 Mich 617, 646-647; 322
NW2d 103 (1982), “Generally speaking, an agency exercising quasi-
judicial power does not undertake the determination of constitutional
questions or possess the power to hold statutes unconstitutional.”
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clearly within the expertise of the MPSC. Additionally,
the MPSC is in the best position to interpret and apply
its own rules on this subject. Regarding the second
factor, the MPSC arguably has devised a uniform sys-
tem for removing overhead lines and allocating the
associated costs. Because the expense incurred in com-
plying with plaintiff’s demands may potentially affect a
wide range of ratepayers, most of whom do not reside in
the City of Taylor, this is an area of law where unifor-
mity is critical. Finally, under the third factor, the
decision of the City of Taylor appears directly to impli-
cate the rate-making authority of the MPSC and defen-
dant’s tariffs created under that authority. Given the
MPSC’s broad authority to regulate public utilities, and
its promulgation of rules pertaining to the relocation of
overhead lines underground, the circuit court’s resolu-
tion of this case could adversely affect the MPSC’s
ability to carry out its regulatory responsibilities. Be-
cause application of the Travelers factors overwhelm-
ingly favors the MPSC, that agency has primary juris-
diction to determine the proper allocation of costs
associated with relocating the wires underground. Ac-
cordingly, the circuit court should have granted defen-
dant’s motion to dismiss and required plaintiff to seek a
remedy from the MPSC.

CONCLUSION

Today, we reaffirm this Court’s decision in McGraw.
Under Const 1963, art 7, §§ 22 and 29, a local unit of
government may exercise reasonable control over its
“highways, streets, alleys, and public places” as long as
that regulation does not conflict with state law. Here,
because plaintiff’s ordinance may be incongruent with
the MPSC’s regulations governing underground reloca-
tion of wires, and the regulation of defendant utility, the
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ordinance may be invalid. MCL 460.6 vests the MPSC
with broad authority to regulate public utilities, and the
MPSC has promulgated rules on this subject. Accord-
ingly, we conclude that the MPSC has primary jurisdic-
tion over the issue of cost allocation.

We reverse the judgment of the Court of Appeals and
remand to the Wayne Circuit Court to grant summary
disposition to defendant. Plaintiff may seek a remedy
concerning the costs of relocating defendant’s wires
underground from the MPSC.

TAYLOR, C.J., and WEAVER, CORRIGAN, and MARKMAN,
dJd., concurred with YOUNG, J.

CAVANAGH, J., concurred in the result only.

KELLY, dJ. (dissenting). Today, the majority of this
Court has made a drastic change in the law. I believe the
legal conclusions underlying the change are erroneous.

The Michigan Constitution provides local units of
government the authority to reasonably control their
rights-of-way. Const 1963, art 7, § 29. Michigan courts
have long held that the right of reasonable control
includes the right to order a utility to move its facilities
to another location at the utility’s expense. The state
has not occupied the field in this area of the law. And
the primary jurisdiction of the Michigan Public Service
Commission (PSC) is not implicated in it. Therefore,
the Court of Appeals was correct in remanding the case
to the circuit court, and I would affirm its decision.

ESSENTIAL FACTS AND PROCEDURAL HISTORY

This case involves a large reconstruction project on
Telegraph Road, also known as M-24, in the city of
Taylor. Telegraph is a major thoroughfare in the city.
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About 70,000 vehicles travel on its four-mile stretch
each day. Plaintiff city of Taylor indicates that Tele-
graph is the most heavily congested business district in
the city. Hundreds of traffic accidents occur there each
year, and some involve collisions with utility poles.
Defendant Detroit Edison’s utility poles run along
Telegraph within Taylor’s right-of-way. Edison’s facili-
ties were placed in the right-of-way pursuant to a
franchise agreement that made clear that Taylor did
not surrender its control over any streets, highways, or
public places.

In 1999, Taylor began work in cooperation with the
Michigan Department of Transportation on the Tele-
graph reconstruction project. It involved a massive
overhaul of the right-of-way, calling for new pavement,
new sidewalks, new water mains, new street lights, and
new conduit for median irrigation and utilities. A sig-
nificant part of the plan involved the relocation of
Edison’s facilities below ground.

The parties disagreed about who was responsible to
pay for the relocation, and after negotiations failed, the
Taylor City Council passed Taylor Ordinance 00-344. It
directed all persons owning, leasing, operating, or main-
taining overhead lines, wires, poles, or facilities to
relocate them underground and to remove all above-
ground facilities. The work was specified to be done at
the expense of the persons owning, leasing, operating,
or maintaining the overhead facilities.

The ordinance listed several reasons why relocation
was required. It enhanced public safety by preventing
falling and downed poles and wires, by eliminating
vehicle collisions with the facilities, and by enhancing
drivers’ visibility and sightlines. The ordinance stated
that underground lines would operate more reliably
than overhead lines. Finally, it pointed out that the
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removal of poles and overhead lines would improve
aesthetics and facilitate the future development of the
city.

Edison objected to the ordinance and refused to
relocate its facilities at its own expense. Taylor ad-
vanced a portion of the cost of relocation so that the
project could progress, but reserved the right to litigate
to recover its expenditures. When, in time, it sued
Edison to enforce the ordinance, both parties sought
summary disposition. The trial court granted Taylor’s
motion, denied Edison’s motion, and ordered Edison to
reimburse Taylor.

Edison appealed in the Court of Appeals, which
affirmed the ruling. It remanded the case on a subissue
regarding the sufficiency of some of the conduit that
Taylor had installed. City of Taylor v Detroit Edison Co,
263 Mich App 551; 689 NW2d 482 (2004). This Court
subsequently granted leave to appeal and heard oral
argument. 474 Mich 877 (2005).

REASONABLE CONTROL OF THE RIGHT-OF-WAY

The Michigan Constitution provides at article 7,
section 29:

No person, partnership, association or corporation, pub-
lic or private, operating a public utility shall have the right
to the use of the highways, streets, alleys or other public
places of any county, township, city or village for wires,
poles, pipes, tracks, conduits or other utility facilities,
without the consent of the duly constituted authority of the
county, township, city or village; or to transact local busi-
ness therein without first obtaining a franchise from the
township, city or village. Except as otherwise provided in
this constitution the right of all counties, townships, cities
and villages to the reasonable control of their highways,
streets, alleys and public places is hereby reserved to such
local units of government.
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Conducting private business on public streets is not a
right. “ ‘The use of public streets for private enterprise
may be for the public good, but, even so, it is a privilege
that may be granted, regulated, or withheld.” ” Red Star
Motor Drivers’ Ass’n v Detroit, 234 Mich 398, 409; 208
NW 602 (1926), quoting Schultz v City of Duluth, 163
Minn 65, 68; 203 NW 449 (1925). In fact, this Court has
stated that such use of the right-of-way is special and
extraordinary because it differs radically from the ordi-
nary use of streets, which is for travel. Fostini v Grand
Rapids, 348 Mich 36, 40-41; 81 NW2d 393 (1957),
quoting 64 CJS, Municipal Corporations, § 1774, pp
224-225. The right to deny or limit the use of streets
reposes in the local unit of government. If the munici-
pality decides to grant permission to use the streets, it
may do so under such terms and conditions as it sees fit.
Fostini, supra at 41. The only limitation on the munici-
pality is that its control be reasonable. Const 1963, art
7, § 29.

Through the last century, Michigan courts uniformly
applied this rule to utilities. Our appellate courts con-
sistently held that a municipality may require a utility
to relocate its poles and facilities at the utility’s own
expense. In fact, Edison has repeatedly been the subject
of these cases. Its struggle against the constitutionally
protected right of reasonable control has been unsuc-
cessful until now.

By way of illustration, nearly 90 years ago, this Court
dealt with a remarkably similar case, City of Monroe v
Postal Tel Co, 195 Mich 467; 162 NW 76 (1917). There,
the city of Monroe issued an ordinance requiring vari-
ous utilities to relocate their lines and facilities under-
ground at their own expense. This Court stated that a

utility’s use of the right-of-way cannot “ ‘incommode
the public in its use.” ” Id. at 472 (citation omitted). The
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Court further stated that the cost of relocation cannot
be a deciding factor in whether the control of the
right-of-way is reasonable. We wrote:

“The mere fact that the route designated by the munici-
pality is less convenient or involves on the part of the
telephone company a larger expenditure is of no consequence
so long as the company is not thereby prevented from
reaching all those it desires to serve or who desire service
from it. The record before us fails to disclose this condition.
Where a municipality, in the exercise of its inherent police
power, adopts an ordinance reasonably regulating the man-
ner, character, or place of construction of a contemplated line,
the telephone company must comply with such regulations
and exercise its right of entry under the general powers
conferred by the State subject to them.” [Id. at 473-474,
quoting Village of Jonesville v Southern Michigan Tel Co,
155 Mich 86, 90; 118 NW 736 (1908).]

In 1952, this Court followed in the footsteps of the
Monroe case. The city of Detroit sought to install and
expand its public sewer system in an area where Edison
had installed its facilities. Detroit Edison Co v Detroit,
332 Mich 348, 349-350; 51 NW2d 245 (1952). We held
that the designated area was equivalent to those dedi-
cated to the city for streets or alleys. Id. at 354. That
being the case, we concluded, Edison must bear the cost
of removing and replacing its facilities located there
pursuant to Const 1908, art 8, § 28.! Edison conceded as
much. Both it and the majority have failed to explain
why Edison should not be bound in this case by its
earlier concession. In fact, the majority uses this con-
cession as a reason to distinguish Detroit Edison Co
from this case. Given that Edison made this concession
in a case involving similar facts, I see no reason why it
should not be bound by its clearly stated former posi-
tion.

! This was the predecessor to Const 1963, art 7, § 29.
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In 1965, this Court again addressed an issue involv-
ing the relocation of utility facilities. The city of Detroit
vacated previously dedicated streets and alleys as part
of an urban redevelopment plan for a blighted area.
Detroit v Michigan Bell Tel Co, 374 Mich 543, 548; 132
NW2d 660 (1965). Both the Michigan Bell Telephone
Company and Edison sought reimbursement from the
city for the relocation of their lines and facilities. Id. at
549-550. Detroit’s plan called for the utilities to relocate
facilities both aboveground and underground. Id. at
557. Again, this Court stated that the city had a legal
right to require the utilities to relocate their facilities at
their own expense. As in the Monroe case, we made no
distinction between relocation aboveground and reloca-
tion underground.

The Court of Appeals picked up the baton after being
asked repeatedly to address the question of relocating
utility lines. It has consistently found that the utility
must bear the cost of relocation as long as the relocation
is required in the course of the discharge of a govern-
mental function. See City of Pontiac v Consumers Power
Co, 101 Mich App 450; 300 NW2d 594 (1980), Detroit
Edison Co v Southeastern Michigan Transportation
Auth, 161 Mich App 28; 410 NW2d 295 (1987), Detroit
Edison Co v Detroit, 180 Mich App 145; 446 NW2d 615
(1989), Detroit Edison Co v Detroit, 208 Mich App 26;
527 NW2d 9 (1994), and City of Taylor, 263 Mich App
551.2

2 The majority contends that this line of cases from the Court of
Appeals applying the governmental function test is inconsistent with the
“reasonable control” standard. I disagree. I believe that the cases
articulate a further test created by the Court of Appeals to assure that
governmental units act reasonably. Therefore, the holdings are supported
by both our case law and the Michigan Constitution. The majority errs in
overruling this helpful line of cases. Contrary to the majority’s state-
ments, the Court of Appeals did not ignore the “proper ‘general rule’ ”
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This long line of cases discussing reasonable control
under Const 1963, art 7, §29 is supported by the
common law. And the control exercised by Taylor here is
also in accord with the common law.

Under the traditional common-law rule, utilities have
been required to bear the entire cost of relocating from a
public right-of-way whenever requested to do so by state or
local authorities. 12 E. McQuillin, Law of Municipal Cor-
porations § 34.74a (3d ed. 1970); 4A J. Sackman, Nichols’
Law of Eminent Domain § 15.22 (rev. 3d ed. 1981). This
rule was recognized and approved by this Court as long ago
as New Orleans Gas Light Co. v. Drainage Comm’n of New
Orleans, 197 U.S. 453, 462 (1905) (holding that the injury
sustained by the utility is damnum absque injuria'®).
[Norfolk Redevelopment & Housing Auth v Chesapeake &
Potomac Tel Co, 464 US 30, 35; 104 S Ct 304; 78 L Ed 2d 29
(1983).]

Far from abandoning the common law, this state’s
constitution specifically retains it. Const 1963, art 3,
§ 7; Stout v Keyes, 2 Doug 184, 188-189 (Mich, 1845).
Nothing in article 7, § 29 of the Michigan Constitution
is inconsistent with the common law in this area.
Instead, as shown earlier in this opinion, this Court has
underlined the consistency in repeatedly requiring utili-
ties to bear the cost of relocation. Therefore, the com-
mon law remains in this state.* Under its general rule,
the Taylor ordinance represents a reasonable control of

expressed in People v McGraw, 184 Mich 233; 150 NW 836 (1915). Ante at
121. Instead, it dutifully followed the common law, which has not been
repudiated in this state.

3 Loss or harm for which there is no legal remedy. Black’s Law
Dictionary (7th ed).

* The Legislature has the authority to abrogate the common law.
Rusinek v Schultz, Snyder & Steele Lumber Co, 411 Mich 502, 507-508;
309 NW2d 163 (1981). But, when it does so, it must speak in clear terms.
Marquis v Hartford Accident & Indemnity (After Remand), 444 Mich 638,
6521 17; 513 NW2d 799 (1994), quoting Bandfield v Bandfield, 117 Mich
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the city’s right-of-way.®? Given that the control is rea-
sonable, it is constitutionally protected by Const 1963,
art 7, § 29, and the Court of Appeals decision should be
affirmed.

The majority relies on People v McGraw, 184 Mich
233; 150 NW 836 (1915). In McGraw, the Court stated,
“Taking the sections [of the Constitution] together,
they should be so construed as to give the power to
municipalities to pass such ordinances and regulations
with reference to their highways and bridges as are not
inconsistent with the general State law.” Id. at 238. The
majority treats this general statement of the law as if it
overrides all other precedent in the area, even prece-
dent directly on point.® This is inaccurate. Moreover, it
is inconsistent with McGraw.

As noted earlier, the common law remains viable law
in this state. Stout, 2 Doug 188-189. Under the common
law, “utilities have been required to bear the entire cost
of relocating from a public right-of-way whenever re-
quested to do so by state or local authorities.” Norfolk
Redevelopment & Housing Auth, 464 US 35. In creating
the PSC, the Legislature did not explicitly overrule the
common law. To the contrary, the PSC’s jurisdiction is
limited “as otherwise restricted by law.” MCL 460.6(1).

80, 82; 75 NW 287 (1898). I find no action by the Legislature speaking in
clear terms that abrogate the common law on this subject.

5 The ordinance is reasonable also because it is directed at remediating
an interference with the primary use of the right-of-way, travel. If, at any
time, the presence of a utility becomes a burden on the public’s right to
travel, the utility’s franchise must give way. Postal Tel Co, 195 Mich 472.
In this case, the ordinance was directed at the fact that Edison’s poles
and facilities blocked sightlines and led to vehicular collisions. This
interference with the primary use of the rights-of-way allowed Taylor to
require relocation at Edison’s expense as a reasonable exercise of its
police powers and control of its right-of-way. Id.

8 McGraw dealt with local traffic ordinances, not the relocation of
utility facilities. McGraw, 184 Mich 234-235.
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The common law of the state is part of that restricting
law. Therefore, unless the common law is expressly
overruled, it controls, even with respect to the jurisdic-
tion of the PSC.

Applying this to the case at hand, McGraw did not
change the common-law rule that a municipality may
require a utility to bear the cost of relocating its
facilities. The Supreme Court and the Court of Appeals
have consistently followed this rule. In continuing in
this case its adherence to the common law, the Court of
Appeals did not err, and its decision should be affirmed.

THE ORDINANCE IS NOT PREEMPTED

Instead of properly respecting Taylor’s constitutional
right to reasonably control its rights-of-way, the major-
ity focuses its attention on the jurisdiction of the PSC.
Given my analysis of the law, I conclude that this focus
is misplaced. But I will address it in order to fully
demonstrate that the majority has reached an incorrect
legal conclusion.”

A municipality is precluded from enacting an ordinance
if 1) the ordinance is in direct conflict with the state
statutory scheme, or 2) if the state statutory scheme
pre-empts the ordinance by occupying the field of regula-
tion which the municipality seeks to enter, to the exclusion
of the ordinance, even where there is no direct conflict
between the two schemes of regulation. [People v Llewel-
lyn, 401 Mich 314, 322; 257 NW2d 902 (1977).]

In determining whether the state preempted the
field, this Court weighs certain considerations: (1)
whether state law stipulates that it is exclusive, (2)
whether legislative history implies that it is preempted,

" The majority states that it cannot discern why I address preemption.
I do so because it was raised by the appellant and addressed by the Court
of Appeals. Therefore it is an important part of the discussion of this case.
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(3) whether the pervasiveness of the statutory scheme
supports preemption,® and (4) whether the nature of the
subject matter demands exclusive state regulation to
achieve uniformity. Id. at 322-324. Regarding the fourth
factor, this Court provided:

As to this last point, examination of relevant Michigan
cases indicates that where the nature of the regulated
subject matter calls for regulation adapted to local condi-
tions, and the local regulation does not interfere with the
state regulatory scheme, supplementary local regulation
has generally been upheld. [Id. at 324-325.]

Under the first factor, the PSC’s jurisdiction is not
exclusive. Instead, its jurisdiction is limited “as other-
wise restricted by law.” MCL 460.6(1). Edison directs
our attention to nothing in the legislative history im-
plying preemption. Therefore, the second Llewellyn
factor also fails to support preemption.

Nor does the third factor favor preemption. The
PSC’s regulations are not so pervasive that they cover
the entire area or field of relocating power lines. This
Court has specifically stated that the PSC has no
interest in the development and control of a city’s
right-of-way. Rather, it must be left to the individual
municipality:

The commission is not interested—nor should it be—in
the effect which the construction will have on the develop-
ment of the communities through which it passes. If its
determination were to be binding upon local units of
government, the absence of public hearings and notifica-
tion to affected municipalities would suggest due process
shortcomings. [Detroit Edison Co v City of Wixom, 382
Mich 673, 682; 172 NW2d 382 (1969) (opinion by BRENNAN,
C.J.), citing Gust v Canton Twp, 342 Mich 436; 70 NW2d
772 (1955).]

8 This factor alone will not be sufficient to find preemption.
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This Court has also ruled that the cost-conscious na-
ture of the PSC is incompatible with the PSC preempting
a municipality’s right to control its rights-of-way:

But a city does have an interest in the location and route
of a high tension electric power line. It is a specific land use
which is not compatible with other land uses. It is a land
use which characterizes the neighborhood and influences
the development of adjacent real estate.

The public service commission statute does not vest the
commission with authority to determine the routes of high
tension lines except as those routes bear upon “rates, fares,
fees, charges, services, rules, conditions of service” or the
“formation, operation or direction of such public utilities.”
CLS 1961, § 460.1 et seq. (Stat Ann 1965 Cum Supp § 22.13[1]
et seq.). The first sentence of CLS 1961, § 460.6 (Stat Ann
1965 Cum Supp § 22.13[6]), vests the commission “with
complete power and jurisdiction to regulate all public utilities
in the state * * * except as otherwise restricted by law.”

The commission is not empowered to assume the role of
arbiter between the utility and the city. The company’s
cost-conscious approach to route selection and the commis-
sion’s rate-and-service-conscious evaluation of the selected
route are too closely aligned. [Detroit Edison Co, 382 Mich
682-683 (opinion by BRENNAN, C.J.).]

Aside from the Court’s reasoning in these cases, the
PSC’s own rules contemplate no preemption in this area
of the law. Instead, they anticipate that municipalities will
pass ordinances intended to control their rights-of-way.
1999 AC, R 460.517 provides: “The utility shall bear the
cost of construction where electric facilities are placed
underground at the option of the utility for its own
convenience or where underground construction is re-
quired by ordinance in heavily congested business dis-
tricts.” (Emphasis added.)

This rule specifically contemplates that municipali-
ties will pass ordinances on the subject. And it specifi-
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cally states that these ordinances control. Edison cannot
plausibly argue that the Taylor ordinance is preempted by
a state regulatory scheme when the scheme specifically
allows for such an ordinance. Because the state regulatory
scheme contemplates and allows regulation by municipali-
ties, it does not preempt the field.

Finally, the nature of the subject matter does not
require exclusive state regulation for the purpose of
achieving uniformity throughout Michigan. A city has
an interest in the location and route of power lines
because their location involves a use of land that is not
compatible with other land uses. Conversely, the PSC is
not interested in the effect that the construction will
have on cities’ rights-of-way. Detroit Edison Co, 382
Mich 682-683 (opinion by BRENNAN, C.J.).

The courts can and have provided uniformity in this
area of the law. The common law states that utilities
must pay for relocating their facilities. Michigan courts
have consistently upheld this rule. Only this Court in
this case has failed to follow it. It is this decision that
now creates confusion. Municipalities will be less sure
when they may exercise their constitutional right to
control their rights-of-way. And it is now unclear
whether the common law in this area is abrogated in all
situations or just in some situations.

This confusion is without legal justification. None of
the Llewellyn factors favors preemption by the PSC.
Past incarnations of this Court and the Court of Ap-
peals have understood this point. As a result, a consis-
tent rule of law has been created regarding the reloca-
tion of utility lines. Unlike the majority of this Court, I
would leave this rule of law unmolested.

THE PRIMARY JURISDICTION OF THE PSC IS NOT IMPLICATED

Adhering to the doctrine of primary jurisdiction rein-
forces the expertise of the agency to which the courts are
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deferring the matter, and avoids the expenditure of judicial

resources for issues that can better be resolved by the

agency. “A question of ‘primary jurisdiction’ arises when a

claim may be cognizable in a court but initial resolution of

issues within the special competence of an administrative
agency is required.” [Travelers Ins Co v Detroit Edison Co,

465 Mich 185, 197; 631 NW2d 733 (2001) (citation omit-

ted).]

No fixed formula exists for determining when
primary jurisdiction applies. But three major consid-
erations have been identified: (1) whether the agen-
cy’s specialized expertise makes it a preferable forum,
(2) whether there is a need for uniformity in the
resolution of the issue, and (3) whether a judicial
determination of the issue will have an adverse effect
on the agency’s performance of its regulatory respon-
sibilities. Rinaldo’s Constr Corp v Michigan Bell Tel
Co, 454 Mich 65, 71; 559 NW2d 647 (1997), quoting 2
Davis & Pierce, Administrative Law (3d ed), § 14.1, p
272. Application of these considerations does not
support a finding that primary jurisdiction in this
case rests with the PSC.

The issue here is whether Taylor is exercising rea-
sonable control over its streets and rights-of-way.? The
PSC is not equipped to deal with that issue. Detroit
Edison Co, 382 Mich 682-683 (opinion by BRENNAN,
C.J.). It does not involve rate structures. Instead, it is a
legal question regarding interpretation and application
of a constitutional provision. It is a question of law best
left to the expertise of the courts, not an administrative
agency.

9 The majority implies that this is just a preliminary matter controlled
by McGraw. In reality, this is the entire focus of the case. And it goes
beyond the mere application of McGraw. In ruling on it, the lower courts
were bound to follow the common law and the precedent of this Court
that is directly on point.
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Defendant argues, and the majority seems to agree,
that the issue in this case should be resolved by the PSC
because Edison’s rates may be adversely affected. Es-
sentially, Edison’s fear is that many communities may
require that lines be placed underground at the utility’s
expense once Taylor has done so. It asserts that this
might cost Edison hundreds of millions of dollars. If so,
it argues, this will require it to raise its rates. Because
the PSC is the body that deals with raising rates, Edison
reasons that this case should go to the PSC.

I question this logic. The PSC cannot be asked to
control all that may ultimately affect utility rates.
Otherwise, it would have original jurisdiction over
everything from environmental regulations to the
wages paid to utility employees.

By extension, Edison’s reasoning would be as follows:
employees’ wages cost Edison a significant sum of
money. This cost is passed on to consumers. When
wages rise, utility rates rise. Therefore, the PSC should
handle all cases involving utility employees’ wages
because it is the only body that can deal with setting
rates. It follows that the PSC could set the maximum
wage that Edison pays its employees at $1 an hour in
order to lower costs to the customers. I find it disheart-
ening that the majority has allowed itself to be dis-
tracted by this argument from the real issue presented.

Next, the need for uniformity does not support
primary jurisdiction in the PSC. In fact, before today, a
single rule of law applied in all cases involving the
relocation of utility facilities. Both the common law and
the precedent from this Court held that a municipality
could require a utility to move its facilities at the
utility’s own expense. For nearly the last century, this
rule of law had been uniformly applied. The PSC was
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neither threatened nor destroyed. Given that unifor-
mity can and has been achieved, there is no need now to
defer to the PSC.1°

Finally, a judicial determination will not have an
adverse effect on the PSC’s performance of its regula-
tory responsibilities. The ordinance in this case does not
conflict with the PSC’s regulatory scheme. The PSC’s
own rules contemplate that a municipality will enact an
ordinance when it decides that a utility’s facilities must
be relocated. The municipality is empowered to require
the utility to pay for the relocation. Given that the
PSC’s rules allow for this, no negative effect on the
regulatory responsibilities should be assumed.

The majority apparently draws a distinction between
this case and other precedents because the lines are to be
moved underground. The common law makes no such
distinction. Nor did this Court previously draw such a
distinction. Instead, at least from 1917 forward, this Court
treated underground replacement the same as any other
replacement. Postal Tel Co, 195 Mich 472. To create this
distinction requires a change in existing law.

The rule governing moving a utility’s poles and
structures that are situated within a right-of-way
should be retained. Under a consistent application of
this rule, the PSC’s regulatory responsibilities are as
unaffected now as they were when all the other cases
that I have discussed were decided.

Everything considered, this case presents a question
that the PSC is ill-equipped to handle. The PSC has no

10 Under this factor, the majority points to the “uniform system for
removing overhead lines . ...” Ante at 123. As noted above, the PSC’s
own rules contemplate municipal ordinances on this subject. Moreover,
the ordinances are controlling. 1999 AC, R 460.517. Therefore, this
“uniformity” does not weigh in favor of disallowing these ordinances
under the guise of primary jurisdiction.
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expertise in dealing with or applying constitutional
provisions. Therefore, deferring to its primary jurisdic-
tion is both unwise and unnecessary.

CONCLUSION

The Michigan Constitution, Const 1963, art 7, § 29,
provides local units of government the right to reason-
able control over their rights-of-way. Michigan courts
have long held that this includes the right to order a
utility to relocate its facilities to another location at the
utility’s expense. Therefore, Taylor was justified in
passing an ordinance requiring Edison to relocate its
facilities underground and pay for the relocation itself.

This is a well-developed area of law. The state has not
occupied the field, and the primary jurisdiction of the
PSC is not implicated. Quite simply, there is no need for
the sea change that the majority of this Court makes in
the law today. The judgment of the Court of Appeals
should be affirmed.
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PEOPLE v DROHAN

Docket No. 127489. Argued November 8, 2005 (Calendar No. 1). Decided
June 13, 2006.

Joseph E. Drohan was convicted by a jury in the Oakland Circuit
Court, Deborah G. Tyner, J., of one count of third-degree criminal
sexual conduct and one count of fourth-degree criminal sexual
conduct. He pleaded guilty to a charge of being a third-offense
habitual offender. He was sentenced to one to four years of
imprisonment for the conviction of fourth-degree criminal sexual
conduct and 127 to 360 months of imprisonment for the conviction
of third-degree criminal sexual conduct. The latter sentence was
calculated by the trial court’s assignment of points to the defen-
dant’s offense variable and prior record variable scores under a
preponderance of the evidence standard. The defendant appealed,
alleging that his sentence was imposed contrary to the decision in
Blakely v Washington, 542 US 296 (2004), because it was based on
facts that were not proven to the jury beyond a reasonable doubt.
The Court of Appeals, CAVANAGH, PdJ., and FITZGERALD and METER,
JJ., affirmed, relying on the statement in People v Claypool, 470
Mich 715, 730 n 14 (2004), that the sentencing scheme in Michigan
is unaffected by the holding in Blakely. 264 Mich App 77 (2004).
The Supreme Court granted the defendant’s application for leave
to appeal, limited to the issue whether Blakely and United States
v Booker, 543 US 220 (2005), apply to Michigan’s sentencing
scheme. 472 Mich 881 (2005).

In an opinion by Justice MARKMAN, joined by Chief Justice
TavLOR and Justices CORRIGAN and YOUNG, the Supreme Court held:

Michigan’s indeterminate sentencing scheme, which allows a
trial court to use judicially ascertained facts under a preponder-
ance of the evidence standard to set a defendant’s minimum
sentence, does not violate the Sixth Amendment.

1. Under the Sixth Amendment, a trial court may not impose
a sentence greater than the statutory maximum unless it does so
on the basis of a prior conviction or where a fact at issue is
admitted by the defendant or proven to a jury beyond a reasonable
doubt.

2. For Sixth Amendment purposes, the “statutory maximum”
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is the maximum sentence that may be imposed solely on the basis
of the defendant’s prior convictions and those facts proven beyond
a reasonable doubt.

3. Michigan’s indeterminate sentencing scheme provides that
the maximum sentence that a court may impose on the basis of the
jury’s verdict is the statutory maximum sentence; as long as the
defendant receives a sentence that does not exceed the statutory
maximum sentence, a trial court may consider facts and circum-
stances not proven beyond a reasonable doubt in imposing a
sentence within the statutory range. The sentence appealed from
in this matter did not violate these principles. Accordingly, the
judgment of the Court of Appeals must be affirmed.

Justice WEAVER concurring, agreed with the result of the
majority’s opinion because Blakely does not affect Michigan’s
sentencing guidelines scoring system, which establishes only the
recommended minimum sentence.

Justice CAVANAGH concurred in the result only.

Justice KELLY, concurring in part and dissenting in part, agreed
that the defendant’s sentence does not offend the Sixth Amend-
ment. The defendant’s sentence could not fall within an interme-
diate sanction cell under the sentencing guidelines. Therefore, no
issue arises under Blakely because the judicial fact-finding that
changed his recommended minimum sentence was not used to
change his maximum sentence. She disagreed, however, with the
majority’s implication that the statutory maximum sentence un-
der the sentencing guidelines will always be the maximum sen-
tence allowed by statute. If a defendant’s prior record variable
level places him or her in an intermediate sanction cell, the
intermediate sanction is the statutory maximum for Blakely
purposes. Judicial fact-finding used to score the offense variables
or depart from the intermediate sanction unconstitutionally
changes that defendant’s statutory maximum in violation of
Blakely. The sentencing guidelines are thus no longer constitu-
tionally sound, and severance is not possible, although the problem
might be resolved with bifurcated hearings and jury determination
of the facts necessary to score the offense variables. Justice KELLY
also disagreed with the majority’s implication that the dicta
discussion of Blakely in Claypool has precedential value.

Affirmed.

1. SENTENCES — STATUTORY MAXIMUMS — SIXTH AMENDMENT.

Under the Sixth Amendment, a trial court may not impose a
sentence greater than the statutory maximum unless it does so on
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the basis of a prior conviction or where a fact at issue is admitted
by the defendant or proven to a jury beyond a reasonable doubt
(US Const, Am VI).

2. SENTENCES — STATUTORY MAXIMUMS — SIXTH AMENDMENT.

For Sixth Amendment purposes, the “statutory maximum” is the
maximum sentence that may be imposed solely on the basis of the
defendant’s prior convictions and those facts proven beyond a
reasonable doubt (US Const, Am VI).

3. SENTENCES — INDETERMINATE SENTENCES.

Michigan’s indeterminate sentencing scheme provides that the
maximum sentence that a court may impose on the basis of the
jury’s verdict is the statutory maximum sentence; as long as the
defendant receives a sentence that does not exceed the statutory
maximum sentence, a trial court may consider facts and circum-
stances not proven beyond a reasonable doubt in imposing a
sentence within the statutory range.

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, David G. Gorcyca, Prosecuting Attor-
ney, Joyce F. Todd, Chief, Appellate Division, and Thomas
R. Grden, Assistant Prosecuting Attorney, for the people.

Michael J. McCarthy, PC. (by Michael J. McCarthy),
for the defendant.

Amici Curiae:

Miller, Canfield, Paddock and Stone, PL.C. (by
Hideaki Sano), and Kimberly Thomas, for Criminal
Defense Attorneys of Michigan.

Stuart J. Dunnings, III, Kym L. Worthy, and Timothy
A. Baughman, for Prosecuting Attorneys Association of
Michigan.

MARKMAN, J. We granted leave to appeal to consider
whether Michigan’s indeterminate sentencing scheme,
which allows a trial court to set a defendant’s minimum
sentence on the basis of factors determined by a pre-
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ponderance of the evidence, violates the Sixth
Amendment of the United States Constitution. Fol-
lowing a jury trial, defendant was convicted of one
count of third-degree criminal sexual conduct, MCL
750.520d(1)(b), and one count of fourth-degree crimi-
nal sexual conduct, MCL 750.520e(1)(b). Defendant
also pleaded guilty to a charge of being a third-offense
habitual offender, MCL 769.11. The trial court sen-
tenced defendant to a term of 127 to 360 months of
incarceration on the third-degree criminal sexual
conduct conviction. This range was calculated by the
trial court’s assignment of points to defendant’s
“offense variable” and “prior record variable” scores
under a “preponderance of the evidence” standard.
Defendant appealed his sentence, asserting that it
was imposed contrary to the United States Supreme
Court’s decision in Blakely v Washington, 542 US 296;
124 S Ct 2531; 159 L Ed 2d 403 (2004), because the
sentence was based on facts that were not determined
by the jury beyond a reasonable doubt. The Court of
Appeals affirmed the conviction, relying on this
Court’s decision in People v Claypool, 470 Mich 715,
730 n 14; 684 NW2d 278 (2004). Because we conclude
that Michigan’s sentencing scheme does not offend
the Sixth Amendment,! we affirm defendant’s sen-
tence.

! The amicus curiae brief of the Criminal Defense Attorneys of Michi-

gan at page 11 points out that the guidelines’ “intermediate sanctions”
establish fixed and determinate sentences. MCL 769.34(4)(a) states:

If the upper limit of the recommended minimum sentence
range for a defendant determined under the sentencing guidelines
set forth in chapter XVII is 18 months or less, the court shall
impose an intermediate sanction unless the court states on the
record a substantial and compelling reason to sentence the indi-
vidual to the jurisdiction of the department of corrections. An
intermediate sanction may include a jail term that does not exceed
the upper limit of the recommended minimum sentence range or
12 months, whichever is less.
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I. BACKGROUND

The victim in this case and defendant were cowork-
ers. She testified that defendant sexually assaulted her
on four separate occasions between July 17, 2002, and
October 25, 2002. The first incident took place on July
17, when defendant asked the victim to assist him with
his computer at his cubicle. While there, defendant
grabbed her hand and placed it on his clothed penis. In
addition, defendant rubbed her clothed breast. The
second incident occurred on July 19 at about 2:00 p.m.
At that time, defendant entered the victim’s cubicle,
again grabbed her hand and placed it over his penis, and
made a sexual comment. The third incident occurred at
around 4:00 p.m. on that same day. The victim testified
that defendant accosted her in the parking garage and
forced her into his car. Defendant demanded oral sex,
and, when she refused, he grabbed the back of her head
and forced her to perform oral sex until he ejaculated.
The final incident took place on October 25 while the
company was moving its office to a new location. As the
victim moved things out of her cubicle, defendant
entered, grabbed her hand and placed it over his penis,
and made a sexual comment. The victim did not report
any of these incidents until after defendant left the
company. Defendant was prosecuted for one count of
third-degree criminal sexual conduct and two counts of
fourth-degree criminal sexual conduct. The jury con-
victed defendant of third-degree criminal sexual con-
duct and one count of fourth-degree criminal sexual
conduct. Following the verdict, defendant pleaded
guilty of being a third-offense habitual offender, MCL
769.11.

Because defendant here was not subject to an intermediate sanction,
we decline to address whether and to what extent Blakely affects the
intermediate sentencing scheme.
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At sentencing, the trial court scored ten points for
offense variable 4 (psychological injury to a victim) and
15 points for offense variable 10 (exploitation of a
vulnerable victim).2 Defendant’s total score placed him
in the C-V cell,? and the trial court sentenced him at the
high end of the guidelines to a minimum term of 127
months and a maximum term of 360 months on the
third-degree criminal sexual conduct conviction.* De-
fendant was also sentenced to a concurrent term of 12
to 48 months on the fourth-degree criminal sexual
conduct conviction.

Defendant appealed, asserting that his minimum
sentence violated the United States Supreme Court’s
decision in Blakely because it was based on judicially
ascertained facts that had not been determined by the
jury beyond a reasonable doubt. Pursuant to Claypool,
the Court of Appeals affirmed defendant’s convictions
and sentence, observing that Blakely does not apply to
Michigan’s sentencing scheme. People v Drohan, 264
Mich App 77, 89 n 4; 689 NW2d 750 (2004).5 This Court
granted defendant’s application for leave to appeal,

2 Defendant successfully challenged the scoring of 15 points for offense
variable 8 (victim asportation or captivity). The trial court scored offense
variable 8 at zero points. The reduction of 15 points did not alter the
guidelines range.

3 The minimum sentence range in the C-V cell is 51 months to 127
months.

4 As a third-offense habitual offender, defendant was subject to
“imprisonment for a maximum term that is not more than twice the
longest term prescribed by law for a first conviction of that of-
fense . ...” MCL 769.11(1)(a). The maximum term for a first convic-
tion of third-degree criminal sexual conduct is 15 years. MCL
750.520d(2). Therefore, the maximum term for a third-offense ha-
bitual offender is 30 years.

5 The Court of Appeals rejected defendant’s argument that Claypool
was not binding. However, the Court went on to note that “given the
large number of recent criminal appeals in which this issue has been
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limited to the issue whether Blakely applies to Michi-
gan’s sentencing scheme. 472 Mich 881 (2005).

II. STANDARD OF REVIEW

The issue in this case concerns whether Michigan’s
sentencing scheme violates the Sixth Amendment of the
United States Constitution because it permits a defen-
dant’s minimum sentence to be determined on the basis
of facts not proven to the jury beyond a reasonable
doubt. A Sixth Amendment challenge presents a ques-
tion of constitutional law that we review de novo. People
v Nuitt, 469 Mich 565, 573; 677 NW2d 1 (2004).

III. ANALYSIS

A. UNITED STATES SUPREME COURT

The Sixth Amendment of the United States Consti-
tution states:

In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of
the State and district wherein the crime shall have been
committed, which district shall have been previously ascer-
tained by law, and to be informed of the nature and cause
of the accusation . . . .

The United States Supreme Court first addressed the
Sixth Amendment implications of the enhancement of a
defendant’s sentence based on judicially ascertained
facts in McMillan v Pennsylvania, 477 US 79; 106 S Ct
2411; 91 L Ed 2d 67 (1986). In McMillan, a Pennsylva-
nia statute imposed a five-year mandatory minimum
sentence if the trial court concluded, by a preponder-

raised, we request that the Supreme Court issue its opinion concerning
whether footnote fourteen in Claypool constitutes binding precedent.”
Id. (emphasis omitted).
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ance of the evidence, that a defendant “ ‘visibly pos-
sessed a firearm’ ” during the commission of an enu-
merated felony. Id. at 81. However, the sentencing
statute did not permit a sentence in excess of the
maximum established for the enumerated felonies.® The
defendants, relying on In re Winship, 397 US 358; 90 S
Ct 1068; 25 L Ed 2d 368 (1970),” argued that the visible
possession of a firearm constitutes an element of the
offense, and, therefore, must be proven beyond a rea-
sonable doubt. The Court, while noting that the Penn-
sylvania statute provided that the possession of a fire-
arm was “not an element of the [enumerated] crimes,”
McMillan, supra at 85-86, opined that this provision did
not “relieve the prosecution of its burden of proving
guilt . ...” Id. at 87. Nonetheless, the Court found it
significant that the statute

neither alters the maximum penalty for the crime commit-
ted nor creates a separate offense calling for a separate
penalty; it operates solely to limit the sentencing court’s
discretion in selecting a penalty within the range already
available to it without the special finding of visible posses-
sion of a firearm. [Id. at 87-88.]

6 At the time, Pennsylvania law provided that a mandatory minimum
sentence “ ‘shall not exceed one-half of the maximum sentence im-
posed.” ” Id. at 88 n 4, quoting 42 Pa Cons Stat 9756(b).

" In In re Winship, the United States Supreme Court addressed the
issue whether the “proof beyond a reasonable doubt” standard applies to
determinations of delinquency where a minor is charged with an act that
would constitute a crime if committed by an adult. The Court held that
“the Due Process Clause protects the accused against conviction except
upon proof beyond a reasonable doubt of every fact necessary to consti-
tute the crime with which he is charged.” Id. at 364. The Court reasoned
that adjudications of delinquency, like criminal convictions, deprive a
minor of his or her liberty for some period and, therefore, that such
adjudications are “ ‘comparable in seriousness to a felony prosecution.
Id. at 366 (citation omitted). Accordingly, every fact necessary to adjudi-
cate a minor as delinquent must be proven by the state beyond a
reasonable doubt. Id. at 368.

P
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The Court went on to note that the defendants’ claims
“would have at least more superficial appeal if a finding
of visible possession exposed them to greater or addi-
tional punishment . ...” Id. at 88. However, the Penn-
sylvania statute merely raised the minimum sentence
that could be imposed by the trial court. Because the
minimum sentence did not alter the maximum penalty
authorized by the jury’s verdict, the statute did not
violate the Constitution.

While McMillan sanctioned the use of judicially as-
certained facts to establish a minimum sentence, the
United States Supreme Court, in Jones v United States,
526 US 227, 239; 119 S Ct 1215; 143 L. Ed 2d 311 (1999),
stated that the use of such facts to increase the maxi-
mum sentence posed “ ‘grave and doubtful constitu-
tional questions . ...” ” (Citation omitted.) In Jones, the
defendant was convicted of violating the federal carjack-
ing statute. The statute called for a 15-year maximum,
but also provided for a 25-year maximum where the
victim suffered serious bodily injury, and a potential life
term where the victim was killed. 18 USC 2119. The
trial court imposed a 25-year sentence, determining by
a preponderance of the evidence that the victim had
suffered “serious bodily injury.” The defendant argued
that the statute created three distinct offenses, while
the prosecutor argued that the statute created a single
crime with the choice of three maximum penalties. In
analyzing which interpretation of the statute should
prevail, the Court observed that,

under the Due Process Clause of the Fifth Amendment and
the notice and jury trial guarantees of the Sixth Amend-
ment, any fact (other than prior conviction) that increases
the maximum penalty for a crime must be charged in an
indictment, submitted to a jury, and proven beyond a
reasonable doubt. Because our prior cases suggest rather
than establish this principle, our concern about the Gov-
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ernment’s reading of the [carjacking] statute rises only to
the level of doubt, not certainty. [Jones, supra at 243 n 6.]

As a result of these concerns, the Court held that the
statute established three separate offenses and, there-
fore, reversed the defendant’s conviction.

The following year, in Apprendi v New Jersey, 530 US
466; 120 S Ct 2348; 147 L. Ed 2d 435 (2000), the United
States Supreme Court acted on the concerns it had
expressed in Jones. In Apprendi, the defendant was
sentenced to an additional two years above the statu-
tory maximum, on the basis of the trial court’s deter-
mination by a preponderance of the evidence that the
defendant had acted with an intent to intimidate an
individual based on that individual’s race. The Court
undertook its analysis by noting that the Fourteenth
Amendment “due process” clause and the Sixth Amend-
ment “right to jury trial,” considered together, “indis-
putably entitle a criminal defendant to ‘a jury determi-
nation that [he] is guilty of every element of the crime
with which he is charged, beyond a reasonable doubt.” ”
Id. at 477, quoting United States v Gaudin, 515 US 506,
510; 115 S Ct 2310; 132 LL Ed 2d 444 (1995). At the time
of the American Revolution, a trial court had very little
discretion in sentencing. Apprendi, supra at 479.
Rather, there was generally a specific sanction for each
criminal offense—a sanction determined by a jury’s
verdict. Id. The Court explained that, during this pe-
riod, where a statute created a higher degree of punish-
ment than the common law, the prosecutor

“must expressly charge it to have been committed under
those circumstances [established in the statute], and must
state the circumstances with certainty and precision. [2 M.
Hale, Pleas of the Crown *170].” Archbold, Pleading and
Evidence in Criminal Cases, at 51. If, then, “upon an
indictment under the statute, the prosecutor prove the
felony to have been committed, but fail in proving it to have
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been committed under the circumstances specified in the
statute, the defendant shall be convicted of the common-
law felony only.” Id. at 188. [Apprendi, supra at 480-481.]

The 19th century shift away from fixed sentences gave
trial courts increasingly broad discretion in sentencing.
However, such discretion was limited by “ ‘fixed statu-
tory or constitutional limits.”” Id. at 482, quoting
Williams v New York, 337 US 241, 247; 69 S Ct 1079; 93
L Ed 1337 (1949). Thus, just as in revolutionary times,
a defendant’s maximum sentence was fixed by the
maximum sentence permitted at the time of the jury’s
verdict. In contrast, the New Jersey statute permitted a
trial court to sentence a defendant beyond the maxi-
mum fixed by the statute that served as the basis for the
jury’s conviction. The Court stated:

If a defendant faces punishment beyond that provided
by statute when an offense is committed under certain
circumstances but not others, it is obvious that both the
loss of liberty and the stigma attaching to the offense are
heightened; it necessarily follows that the defendant
should not—at the moment the State is put to proof of
those circumstances—be deprived of protections that have,
until that point, unquestionably attached. [Apprendi, su-
pra at 484.]

Accordingly, the Court held that under the Sixth
Amendment, “[o]ther than the fact of a prior convic-
tion, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be
submitted to a jury, and proved beyond a reasonable
doubt.” Id. at 490. Thus, any fact that “expose[s] the
defendant to a greater punishment than that autho-
rized by the jury’s guilty verdict[,]” id. at 494, is an
element of the crime that must be proven beyond a
reasonable doubt. Conversely, a fact “that supports a
specific sentence within the range authorized by the
jury’s finding that the defendant is guilty of a particular
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offensel,]” id. at 494 n 19 (emphasis in the original), is
a sentencing factor that does not implicate the Sixth
Amendment.

The United States Supreme Court reinforced this
decision two years later, in Harris v United States, 536
US 545; 122 S Ct 2406; 153 L Ed 2d 524 (2002). In
Harris, the defendant pleaded guilty of distribution of
marijuana. At sentencing, the trial court determined by
a preponderance of the evidence that the defendant had
brandished a firearm during the drug transaction and,
as a result, imposed a seven-year minimum, as required
under 18 USC 924 (¢)(1)(A)(ii).® The trial court did not
alter the defendant’s maximum sentence. The defen-
dant argued that the imposition of a minimum sentence
violated Apprendi and that, as a result, McMillan was
no longer sound authority. Justice Kennedy, writing for
a four-justice plurality, noted that the Sixth Amend-
ment requires that “ ‘any fact that increases the pen-
alty for a crime beyond the prescribed statutory maxi-
mum must be submitted to a jury, and proved beyond a
reasonable doubt.” ” Harris, supra at 563, quoting Ap-
prendi, supra at 490. However, once the defendant has

8 The statute, which has not been amended in any relevant manner
since Harris, states in pertinent part:

[Alny person who, during and in relation to any crime of
violence or drug trafficking crime . . . uses or carries a firearm, or
who, in furtherance of any such crime, possesses a firearm, shall,
in addition to the punishment provided for such crime of violence
or drug trafficking crime—

(1) be sentenced to a term of imprisonment of not less than 5
years;

(ii) if the firearm is brandished, be sentenced to a term of
imprisonment of not less than 7 years; and

(iii) if the firearm is discharged, be sentenced to a term of
imprisonment of not less than 10 years.
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been convicted of an offense, “the Government has been
authorized to impose any sentence below the maximum.”
Harris, supra at 565. The defendant also argued that
mandatory minimum sentences violated “the concerns
underlying Apprendi,” id., because they require a trial
court to impose a sentence even if it would have otherwise
chosen a lower sentence. However, Justice Kennedy noted
that “[t]he Fifth and Sixth Amendments ensure that the
defendant ‘will never get more punishment than he bar-
gained for when he did the crime,’ but they do not promise
that he will receive ‘anything less’ than that.” Id. at 566,
quoting Apprendi, supra at 498 (Scalia, J., concurring)
(emphasis omitted). Justice Kennedy concluded:

Read together, McMillan and Apprendi mean that those
facts setting the outer limits of a sentence, and of the
judicial power to impose it, are the elements of the crime
for the purposes of the constitutional analysis. Within the
range authorized by the jury’s verdict, however, the politi-
cal system may channel judicial discretion—and rely upon
judicial expertise—by requiring defendants to serve mini-
mum terms after judges make certain factual findings.
[Harris, supra at 567.]

The United States Supreme Court clarified the im-
portance of the term “statutory maximum” within the

9 Justice Breyer, one of the dissenting justices in Apprendi, concurred
in the judgment in Harris, stating:

I continue to believe that the Sixth Amendment permits judges
to apply sentencing factors—whether those factors lead to a
sentence beyond the statutory maximum (as in Apprendi) or the
application of a mandatory minimum (as here). And because I
believe that extending Apprendi to mandatory minimums would
have adverse practical, as well as legal, consequences, I cannot yet
accept its rule. I therefore join the Court’s judgment, and I join its
opinion to the extent that it holds that Apprendi does not apply to
mandatory minimums. [Id. at 569-570 (Breyer, J., concurring in
part and concurring in the judgment).]
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meaning of sentencing guidelines in Blakely. In that
case, the defendant pleaded guilty to a charge of second-
degree kidnapping. While the statute called for a ten-
year maximum sentence, under Washington’s sentenc-
ing guidelines scheme, the defendant was subject to a
fixed sentence within a “standard range” of between 49
to 53 months. The guidelines statute permitted a trial
court to depart above the guidelines maximum, up to
the statutory maximum of ten years, if it found “sub-
stantial and compelling” reasons to do so. The trial
court determined that the defendant acted with “delib-
erate cruelty” and, therefore, sentenced him to 90
months—37 months beyond the standard maximum.
The prosecutor argued that the sentence was consistent
with Apprendi because it fell below the ten-year statu-
tory maximum. However, the Court noted:

[TThe “statutory maximum” for Apprendi purposes is
the maximum sentence a judge may impose solely on the
basis of the facts reflected in the jury verdict or admitted by
the defendant. . . . In other words, the relevant “statutory
maximum” is not the maximum sentence a judge may
impose after finding additional facts, but the maximum he
may impose without any additional findings. [Blakely,
supra at 303-304 (emphasis in the original).]

The defendant’s prior convictions and the facts elicited
from his guilty plea, by themselves, could not have
supported the imposition of the 90-month sentence. Id.
at 304. Therefore, “the State’s sentencing procedure did
not comply with the Sixth Amendment, [and the defen-
dant’s] sentence is invalid.” Id. at 305. However, the
Sixth Amendment does not prohibit all judicial fact-
finding. In addressing indeterminate sentencing
schemes,'® the Court stated:

10 An indeterminate sentence is one “of an unspecified duration, such
as one for a term of 10 to 20 years.” Black’s Law Dictionary (8th ed). In
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[TThe Sixth Amendment by its terms is not a limitation
on judicial power, but a reservation of jury power. It limits
judicial power only to the extent that the claimed judicial
power infringes on the province of the jury. Indeterminate
sentencing does not do so. It increases judicial discretion, to
be sure, but not at the expense of the jury’s traditional
function of finding the facts essential to lawful imposition
of the penalty. Of course indeterminate schemes involve
judicial factfinding, in that a judge (like a parole board)
may implicitly rule on those facts he deems important to
the exercise of his sentencing discretion. But the facts do
not pertain to whether the defendant has a legal right to a
lesser sentence—and that makes all the difference insofar
as judicial impingement upon the traditional role of the
jury is concerned. In a system that says the judge may
punish burglary with 10 to 40 years, every burglar knows
he is risking 40 years in jail. In a system that punishes
burglary with a 10-year sentence, with another 30 added
for use of a gun, the burglar who enters a home unarmed is
entitled to no more than a 10-year sentence—and by reason
of the Sixth Amendment the facts bearing upon that
entitlement must be found by a jury [Id. at 308-309
(emphasis in the original).]

Last year, the United States Supreme Court applied
the Sixth Amendment to the federal sentencing guide-
lines in United States v Booker, 543 US 220; 125 S Ct
738; 160 L Ed 2d 621 (2005). In Booker, the defendant
was convicted of possession with intent to distribute at

other words, while a defendant may serve a sentence of up to 20 years,
the defendant may be released from prison at the discretion of the parole
board at any time after the defendant serves the ten-year minimum. In
contrast, a determinate sentence is “[a] sentence for a fixed length of
time rather than for an unspecified duration.” Id. Such a sentence can
either be for a fixed term from which a trial court may not deviate, see,
e.g., MCL 750.227b(1) (“A person who carries or has in his or her
possession a firearm when he or she commits or attempts to commit a
felony . . . shall be imprisoned for 2 years.”), or can be imposed by the
trial court within a certain range, e.g., Blakely, supra at 300 (stating that,
under Washington’s sentencing act, the defendant was entitled to a
sentence within a range of 49 to 53 months.)
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least 50 grams of crack cocaine. The evidence elicited at
trial established that he had possessed 92 grams of
cocaine. The statute called for a minimum sentence of
ten years in prison and a maximum sentence of life in
prison. 21 USC 841(b)(1)(A)(iii). On the basis of the
defendant’s criminal history and the quantity of drugs
that the jury found that he possessed, the sentencing
guidelines dictated a sentence of 210 to 262 months in
prison. At sentencing, the trial court found two addi-
tional facts by a preponderance of evidence: (1) that the
defendant had possessed an additional 566 grams of
crack cocaine, and (2) that the defendant had also
committed obstruction of justice. Those findings man-
dated that the trial court select a sentence between 360
months and life imprisonment, and the court imposed a
sentence of 360 months in prison. Just as in Blakely, the
Court focused on the mandatory nature of the sentenc-
ing guidelines. Booker, supra at 749-750. Solely on the
basis of the defendant’s criminal history and the facts
supported by the jury’s verdict, the trial court could not
have imposed the 360-month sentence. Id. at 751. The
Court concluded that,

just as in Blakely, “the jury’s verdict alone does not
authorize the sentence. The judge acquires that authority
only upon finding some additional fact.” There is no
relevant distinction between the sentence imposed pursu-
ant to the Washington statutes in Blakely and the sen-
tences imposed pursuant to the Federal Sentencing Guide-
lines in these cases. [Id., quoting Blakely, supra at 305
(citation omitted).]

Therefore, the Court “reaffirm[ed] [its] holding in Ap-
prendi: Any fact (other than a prior conviction) which is
necessary to support a sentence exceeding the maxi-
mum authorized by the facts established by a plea of
guilty or a jury verdict must be admitted by the defen-
dant or proved to a jury beyond a reasonable doubt.”
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Booker, supra at 756. However, just as in Blakely, the
Court did not hold that al/ judicial fact-finding violates
the Sixth Amendment. Indeed, the Court clarified that,

[ilf the Guidelines as currently written could be read as
merely advisory provisions that recommended, rather than
required, the selection of particular sentences in response
to differing sets of facts, their use would not implicate the
Sixth Amendment. We have never doubted the authority of
a judge to exercise broad discretion in imposing a sentence
within a statutory range. . .. For when a trial judge exer-
cises his discretion to select a specific sentence within a
defined range, the defendant has no right to a jury deter-
mination of the facts that the judge deems relevant. [Id. at
750.]011

The constitutional rule of Apprendi, Blakely, and
Booker can be summarized as follows: (1) a trial court
may not impose a sentence greater than the statutory
maximum unless it does so on the basis of a prior
conviction or the fact at issue is “admitted by the
defendant or proved to a jury beyond a reasonable
doubtl[,]” Booker, supra at 756; (2) where a defendant’s
maximum sentence is calculated through the use of
mandatory sentencing guidelines, the statutory maxi-
mum is the maximum sentence that may be imposed
under those guidelines, based solely on the defendant’s
prior convictions and those facts proven beyond a
reasonable doubt, Blakely, supra at 303-304; and (3) a
trial court may consider facts and circumstances not
proven beyond a reasonable doubt in imposing a sen-
tence within the statutory range, McMillan, supra;
Harris, supra; Booker, supra.

1 Tn a separate majority opinion, authored by Justice Breyer, the Court
limited application of its opinion to the portion of the sentencing
guidelines that made them mandatory. As a result, the federal guidelines
are now advisory. Id. at 756-757.



2006] PEOPLE V DROHAN 157
OPINION OF THE COURT

B. AFTERMATH

State courts, consistently with Apprendi, Blakely,
and Booker, have held that the Sixth Amendment bars
the use of judicially ascertained facts to increase a
defendant’s sentence only when that sentence is in-
creased beyond the “statutory maximum.” For example,
the New Jersey Supreme Court recognized in State v
Abdullah, 184 NJ 497; 878 A2d 746 (2005), that the
applicability of Blakely hinges on the question whether
the trial court uses judicially ascertained facts to impose
a sentence above the statutory maximum. In Abdullah,
the defendant was convicted of murder and two counts
of second-degree burglary. The defendant was sen-
tenced to life imprisonment with a 30-year parole
disqualifier on the murder conviction and to a consecu-
tive ten-year prison term with a five-year parole dis-
qualifier on the burglary convictions. Under New Jer-
sey law, a defendant convicted of burglary is entitled to
a presumptive sentence of seven years. Id. at 503.
Because the defendant was entitled to no more than the
seven-year sentence for burglary on the basis of the
jury’s verdict alone, imposition of the ten-year sentence
on the basis of judicially ascertained facts was “ ‘incom-
patible with the holdings in [Apprendi, Blakely, and
Booker].’ ” Id. at 505 (citation omitted). On the other
hand, the court noted that there is no presumptive term
for murder. Id. at 504. “ ‘[B]ecause the crime of murder
has no presumptive term, defendant, like every mur-
derer, knows he is risking life in prison.” ” Id. at 508
(citation omitted). Thus, the upper sentencing limit
based on the jury’s verdict alone was life imprisonment.
Accordingly, the murder sentence was not in derogation
of the Sixth Amendment. See also State v Stover, 140
Idaho 927, 931; 104 P3d 969 (2005) (stating that “[t]he
Blakely Court recognized that an indeterminate sen-
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tencing system does not violate the Sixth Amend-
ment”); State v Rivera, 106 Hawaii 146, 157; 102 P3d
1044 (2004) (noting that “the Blakely majority’s decla-
ration that indeterminate sentencing does not abrogate
the jury’s traditional factfinding function effectively
excises indeterminate sentencing schemes such as Ha-
waii’s from the decision’s sixth amendment analysis”);
Commonwealth v Junta, 62 Mass App Ct 120, 129 n 11;
815 NE2d 254 (2004) (finding that “[t]he recent United
States Supreme Court decision in [Blakely] has no
application here, as the Massachusetts sentencing
scheme provides for indeterminate sentences”).

The courts in Pennsylvania, a state with a sentencing
scheme bearing a strong resemblance to Michigan’s,
have also held that the use of judicially ascertained facts
to increase a defendant’s minimum sentence is permit-
ted by the Sixth Amendment. The Pennsylvania Supe-
rior Court addressed the implications of Blakely on its
sentencing scheme in Commonwealth v Smith, 863 A2d
1172 (Pa Super, 2004). In Smith, the defendant claimed
that Pennsylvania’s sentencing scheme violated
Blakely, because it allowed a trial court to use judicially
ascertained facts to increase the defendant’s minimum
sentence. The court rejected this claim, noting that

Pennsylvania utilizes an indeterminate sentencing scheme
with presumptive sentencing guidelines which limit the
judge’s discretion only concerning the minimum sentence.
42 Pa. C.S.A. § 9721; 204 Pa. Code § 303.9(h). The United
States Supreme Court has previously determined that this
system does not violate the Sixth Amendment so long as
the enhanced minimum sentence is not beyond that autho-
rized by the jury verdict. [Harris, supra]. Because of the
link with the maximum sentence, enhanced minimum
sentences, when enhanced by factors in the guidelines, are
not beyond sentences authorized by the jury verdict. [Mc-
Millan, supral. Blakely is only implicated in Pennsylvania
to the extent that an enhanced minimum term leads to a
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longer period of incarceration by extending the date at
which the defendant is eligible to be released. Yet, because
there is no limit, other than the statutory maximum, on the
maximum term a judge may set, and due to the discretion
vested in the parole board, the Pennsylvania sentencing
scheme and guidelines evade even these Blakely concerns.
The Blakely Court, itself, noted that indeterminate guide-
lines do not increase judicial discretion “at the expense of
the jury’s function of finding the facts essential to a lawful
imposition of penalty,” and judicial (or parole board) fact-
finding does not infringe on a defendant’s “legal right to a
lesser sentence.” Blakely [supra at 309].

Here, the trial court did not employ an enhancement
provision based on a judicially determined fact, but instead,
imposed its sentence pursuant to the discretion provided it
under the sentencing code and the sentencing guidelines.
The sentence was proper under the code and the guide-
lines, and the guidelines, themselves, are constitutional
under Blakely. [Smith, supra at 1178-1179.]

C. MICHIGAN’S SENTENCING SCHEME

This Court likewise has noted that the Sixth Amend-
ment bars the use of judicially ascertained facts to
increase a defendant’s maximum sentence beyond that
authorized by the jury’s verdict. Claypool, supra at 730
n 14. However, a defendant does not have a right to
anything less than the maximum sentence authorized
by the jury’s verdict, and, therefore, judges may make
certain factual findings to select a specific minimum
sentence from within a defined range. Blakely, supra at
308-309. In Claypool, supra at 730 n 14, this Court
noted that Blakely does not affect Michigan’s sentenc-
ing scheme. We explained:

Blakely concerned the Washington state determinate
sentencing system, which allowed a trial judge to elevate
the maximum sentence permitted by law on the basis of
facts not found by the jury but by the judge. Thus, the trial
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judge in that case was required to set a fixed sentence
imposed within a range determined by guidelines and was
able to increase the maximum sentence on the basis of
judicial fact-finding. This offended the Sixth Amendment,
the United States Supreme Court concluded, because the
facts that led to the sentence were not found by the jury.
Blakely, supra at [305].

Michigan, in contrast, has an indeterminate sentencing
system in which the defendant is given a sentence with a
minimum and a maximum. The maximum is not deter-
mined by the trial judge but is set by law. MCL 769.8. The
minimum is based on guidelines ranges as discussed in the
present case and in [People v Babcock, 469 Mich 247; 666
NW2d 231 (2003)]. The trial judge sets the minimum but
can never exceed the maximum (other than in the case of a
habitual offender, which we need not consider because
Blakely specifically excludes the fact of a previous convic-
tion from its holding). Accordingly, the Michigan system is
unaffected by the holding in Blakely that was designed to
protect the defendant from a higher sentence based on
facts not found by the jury in violation of the Sixth
Amendment. [Id.]

Having concluded that Blakely applies only to bar the
use of judicially ascertained facts to impose a sentence
beyond that permitted by the jury’s verdict, we must
next determine what constitutes the “statutory maxi-
mum” under Michigan’s sentencing scheme. MCL
769.8(1) states:

When a person is convicted for the first time for com-
mitting a felony and the punishment prescribed by law for
that offense may be imprisonment in a state prison, the
court imposing sentence shall not fix a definite term of
imprisonment, but shall fix a minimum term, except as
otherwise provided in this chapter. The maximum penalty
provided by law shall be the maximum sentence in all cases
except as provided in this chapter and shall be stated by the
judge in imposing the sentence.
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In other words, in all but a few cases,’? a sentence
imposed in Michigan is an indeterminate sentence. The
maximum sentence is not determined by the trial court,
but rather is set by law.’* Michigan’s sentencing guide-
lines, unlike the Washington guidelines at issue in
Blakely, create a range within which the trial court
must set the minimum sentence. However, a Michigan
trial court may not impose a sentence greater than the
statutory maximum. While a trial court may depart
from the minimum guideline range on the basis of
“substantial and compelling reason[s],” MCL 769.34(3);
Babcock, supra at 256-258, such departures, with one
exception, are limited by statute to a minimum sen-
tence that does not exceed “ 2/3 of the statutory maxi-

2 Crimes requiring a determinate sentence include carrying or possess-
ing a firearm when committing or attempting to commit a felony, MCL
750.227b (imposing a flat two-year sentence); and first-degree murder,
MCL 750.316 (imposing a mandatory life sentence without the possibility
of parole).

13 We note that the statutory maximum sentence is subject to
enhancement based on Michigan’s habitual offender act, MCL 769.12.
Under the habitual offender statute, a trial court may impose a
maximum sentence beyond the statutory maximum upon a determi-
nation that the defendant “has been convicted of any combination of
3 or more felonies or attempts to commit felonies....” MCL
769.12(1). Thus, the statutory maximum sentence of a defendant who
is convicted of being an habitual offender is as provided in the habitual
offender statute, rather than the statute he or she was convicted of
offending. Apprendi and Blakely specifically allow for an increase in a
defendant’s maximum sentence on the basis of “the fact of a prior
conviction . . ..” Apprendi, supra at 490.

Further, we note that our holding in this case does not affect the
ability of the trial court to impose a jail sentence and/or probation in lieu
of a prison sentence where permitted by law. See, e.g., MCL 769.34(4)(c).
Generally, the maximum term of probation is two years for a defendant
convicted of a misdemeanor and five years for a defendant convicted of a
felony. MCL 771.2(1). For certain enumerated felonies, the maximum
term of probation is “any term of years, but not less than 5 years.” MCL
771.2a(2).
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mum sentence.”* MCL 769.34(2)(b). Thus, the trial
court’s power to impose a sentence is always derived
from the jury’s verdict, because the “maximum-
minimum” sentence will always fall within the range
authorized by the jury’s verdict.’

Defendant asserts that the “maximum-minimum?”
under the guidelines constitutes the “statutory maxi-
mum” for Blakely purposes because a trial court is
required to depart on the basis of a finding of aggravat-
ing factors that, as a practical matter, will subject the
defendant to an increase in the actual time the defen-
dant will be required to serve in prison. However,
defendant’s interpretation is inconsistent with the na-
ture of the protection afforded by the Sixth Amend-
ment. At common law, a jury’s verdict entitled a defen-
dant to a determinate sentence. Apprendi, supra.
During the 19th century, American courts began mov-
ing away from such sentencing by according trial courts
the discretion to determine a defendant’s sentence.
However, this new discretion was limited by fixed
statutory or constitutional limits. Id. In other words,
while a trial court could impose a sentence less than the
maximum authorized by the jury’s verdict, the court

4 We recently held that MCL 769.34 does not apply when a defendant
is convicted of a crime punishable with imprisonment for “life or any
term of years” because the minimum will never exceed %/3 of the statutory
maximum sentence of life. People v Powe, 469 Mich 1032 (2004). Because
ajury’s verdict in such cases authorizes a life sentence, the imposition of
any sentence is within the range authorized by that verdict. Accordingly,
a trial court may utilize judicially ascertained facts to sentence a
defendant to a term up to life imprisonment when life is the maximum
sentence. Harris, supra; McNally, supra.

1% In Claypool, supra at 739, then Chief Justice CORRIGAN, concurring in
part and dissenting in part, noted that “[gliven the response to Blakely,
it appears likely that the issue of mandatory minimum sentences will
need to be settled.” We settle this issue today by holding that departures
from the minimum guidelines are not implicated by Blakely.
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could not impose a sentence greater than that allowed by
the statute that the defendant had been convicted of
violating. In short, the Sixth Amendment ensures that a
defendant will not be incarcerated for a term longer than
that authorized by the jury upon a finding of guilt beyond
a reasonable doubt. However, the Sixth Amendment does
not entitle a defendant to a sentence below that statutory
maximum. Apprendi, supra at 498 (Scalia, J., concurring).
Rather, under the Sixth Amendment, the jury effectively
sets the outer limits of a sentence and the trial court is
then permitted “to exercise discretion—taking into con-
sideration various factors relating both to offense and
offender—in imposing a judgment within the range pre-
scribed by statute.” Id. at 481 (emphasis omitted); Mc-
Millan, supra; Harris, supra.

When defendant, a third-offense habitual offender,
committed third-degree criminal sexual conduct, he did
so knowing that he was risking 30 years in prison.
When defendant was, in fact, sentenced to a maximum
of 30 years in prison, he received all the protections he
was entitled to under the Sixth Amendment. Therefore,
the trial court’s exercise of discretion in imposing a
sentence greater than the “maximum-minimum,” but
within the range authorized by the verdict, fully com-
plies with the Sixth Amendment.

Finally, but not insignificantly, there is no guarantee
that an incarcerated person will be released from prison
after the person has completed his or her minimum
sentence. Ultimately, the parole board retains the dis-
cretion to keep a person incarcerated up to the maxi-
mum sentence authorized by the jury’s verdict. Accord-
ingly, because a Michigan defendant is always subject to
serving the maximum sentence provided for in the
statute that he or she was found to have violated, that
maximum sentence constitutes the “statutory maxi-
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mum” as set forth in Blakely. Therefore, we reaffirm
our statement from Claypool, supra at 730 n 14, that
“the Michigan system is unaffected by the holding in
Blakely that was designed to protect the defendant from
a higher sentence based on facts not found by the jury
in violation of the Sixth Amendment.”

IV. CONCLUSION

We conclude that, under the Sixth Amendment,
“[o]ther than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed
statutory maximum must be submitted to a jury, and
proved beyond a reasonable doubt.” Apprendi, supra at
490. The statutory maximum constitutes “the maximum
sentence a judge may impose solely on the basis of the
facts reflected in the jury’s verdict or admitted by the
defendant.” Blakely, supra at 303 (emphasis omitted).
Under Michigan’s sentencing scheme, the maximum sen-
tence that a trial court may impose on the basis of the
jury’s verdict is the statutory maximum. MCL 769.8(1). In
other words, every defendant, as here, who commits
third-degree criminal sexual conduct knows that he or she
is risking 15 years in prison, assuming that he or she is not
an habitual offender. MCL 750.520d(2). As long as the
defendant receives a sentence within that statutory maxi-
mum, a trial court may utilize judicially ascertained facts
to fashion a sentence within the range authorized by the
jury’s verdict. Accordingly, we reaffirm our statement in
Claypool, and affirm defendant’s sentence.

TAYLOR, C.J., and CORRIGAN and YOUNG, Jd., concurred
with MARKMAN, J.

WEAVER, J. (concurring). I concur in the result of the
majority opinion. As this Court recognized in People v
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Claypool, 470 Mich 715; 684 NW2d 278 (2004), the
United States Supreme Court’s decision in Blakely v
Washington, 542 US 296; 124 S Ct 2531; 159 L Ed 2d
403 (2004), which considered whether facts that in-
crease the penalty for a crime beyond the prescribed
statutory maximum sentence must be submitted to the
jury, does not affect Michigan’s scoring system, which
establishes the recommended minimum sentence.

CAVANAGH, J., concurred in the result only.

KELLY, J. (concurring in part and dissenting in part).
My opinion in this case parallels my dissenting opinion
in People v McCuller, 475 Mich 176; 715 NW2d 798
(2006). Because McCuller offers a better opportunity to
explore the ramifications of Blakely v Washington' and
associated United States Supreme Court cases, my
opinion in that case more fully explores the pertinent
issues.

I concur in the majority’s decision that Joseph Dro-
han’s sentence does not offend the Sixth Amendment.
US Const, Am VI. I agree that, in cases like his, the
“statutory maximum” for Blakely purposes is the maxi-
mum sentence allowed by law and provided by statute.
I dissent, however, from the majority’s reliance on
People v Claypool? as having precedential value here. I
dissent also from the majority’s implication that the
“statutory maximum” sentence under Michigan’s sen-
tencing guidelines will always be the maximum sen-
tence allowed by statute. As I explained in McCuller,
when intermediate sanction cells are involved, the
intermediate sanction is the “statutory maximum?” for
Blakely purposes. Because of the gravity and pervasive-

1 542 US 296; 124 S Ct 2531; 159 L Ed 2d 403 (2004).
2 470 Mich 715; 684 NW2d 278 (2004).
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ness of the intermediate sanction cell problem, I would
find the sentencing guidelines no longer valid.

DEFENDANT’S SENTENCING

A jury convicted defendant of third-degree criminal
sexual conduct? (CSC III) and fourth-degree criminal
sexual conduct* (CSC IV). Defendant pleaded guilty of
being a third-offense habitual offender. MCL 769.11.
The focus of his appeal is his sentence for the CSC III
offense. CSC III is categorized as a crime against a
person and is listed as a class B offense. MCL 777.16y.

When it sentenced defendant, the court calculated
his prior record variable (PRV) level at 20 points. With
respect to the offense variables (OVs), it scored ten
points for OV 4,5 15 points for OV 10, five points for OV
12,7 and 25 points for OV 13.%8 Defendant objected at
sentencing to the scores attributed to OVs 4 and 10, but
the court rejected his arguments. His OV level was set
at 55 points. In the class B sentencing grid, a PRV level
of 20 points and an OV level of 55 points placed
defendant in cell C-V. MCL 777.63. That cell provides a
minimum sentence range of 51 to 85 months. Because
defendant was a third-offense habitual offender, the top
number was increased by 50 percent to 127 months.
MCL 777.21(3)(b). Accordingly, the trial court sen-
tenced defendant to 127 months to 30 years of impris-

3 MCL 750.520d(1)(b).

4 MCL 750.520e(1)(b).

5 MCL 7717.34, psychological injury to a victim.

6 MCL 777.40, exploitation of a vulnerable victim.

" MCL 777.42, contemporaneous felonious criminal acts.

8 MCL 777.43, continuing pattern of criminal behavior. Defendant
never objected to the scoring of OV 13. This constitutes an admission that
it was properly scored.
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onment. It also sentenced him to one to four years of
concurrent imprisonment for the CSC IV conviction.

Defendant’s sentences were rendered before the
United States Supreme Court issued its decision in
Blakely. But after that date, defendant raised the
Blakely issue in a supplemental brief on appeal. The
Court of Appeals did not directly analyze the issue,
stating merely that it disagreed with defendant’s con-
tentions. It relied on dicta contained in our Claypool
opinion, treating it as binding precedent. But the Court
of Appeals did request this Court to indicate whether it
should be bound by the Claypool dicta. People v Drohan,
264 Mich App 77, 89 n 4; 689 NW2d 750 (2004). We
granted oral argument on the matter, limited to what
effect, if any, the Blakely opinion has on Michigan’s
statutory sentencing guidelines. 472 Mich 881 (2005).

DEFENDANT’S SENTENCE DOES NOT INVOLVE
AN INTERMEDIATE SANCTION CELL

In his appeal in this Court, defendant claims that the
trial court incorrectly scored OVs 4, 10, and 12. But it is
apparent that, however these OVs were scored, defen-
dant’s sentence would not have fallen within an inter-
mediate sanction cell. With his PRV level of 20 points
and an OV level of 25 points,’ defendant would have
fallen into cell C-III, which, for a third-offense habitual
offender, provides a range of 36 to 90 months. MCL
777.21(3)(b) and 777.63. A sentencing guidelines cell is
an intermediate sanction cell only when the upper limit
of the sentencing range is under 18 months. MCL
769.34(4)(a).1°

9 Even if OVs 4, 10, and 12 had been scored at zero, defendant would
have had an OV level of 25 because he conceded the scoring of OV 13.

10 MCL 769.34(4)(a) provides:
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Even if defendant’s PRV level were zero, his sentence
would not fall within an intermediate sanction cell.
Instead, it would fall into cell C-I. For a third-offense
habitual offender, cell C-I sets a minimum sentence
range of 24 to 60 months. Again, this exceeds the
18-month limit for an intermediate sanction cell. MCL
769.34(4)(a).

The significance of the fact that defendant’s sentence
could not fall within an intermediate sanction cell is
that the problem that arose in McCuller cannot occur
here. The reason is that the guidelines dictate defen-
dant’s minimum sentence only. The judicial findings of
fact used to score the challenged OVs did not change
defendant’s maximum sentence. As a consequence, no
Blakely issue arises.

THE UNITED STATES SUPREME COURT’S PRECEDENT
REGARDING THE “STATUTORY MAXIMUM”

In McMillan v Pennsylvania,'* the Supreme Court
addressed the constitutionality of Pennsylvania’s man-
datory minimum sentencing act, 42 Pa Cons Stat 9712
(1982). It found that the act did not change the pros-
ecution’s burden of proving guilt beyond a reasonable
doubt. McMillan v Pennsylvania, 477 US 79, 86-88; 106

If the upper limit of the recommended minimum sentence
range for a defendant determined under the sentencing guidelines
set forth in chapter XVII is 18 months or less, the court shall
impose an intermediate sanction unless the court states on the
record a substantial and compelling reason to sentence the indi-
vidual to the jurisdiction of the department of corrections. An
intermediate sanction may include a jail term that does not exceed
the upper limit of the recommended minimum sentence range or
12 months, whichever is less.

' For a more complete discussion of the case history, please see my
dissent in McCuller, 475 Mich 176.

12477 US 79; 106 S Ct 2411; 91 L Ed 2d 67 (1986).
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S Ct 2411; 91 L Ed 2d 67 (1986). It was careful to point
out, however, that there are constitutional limits on
how far a state may go in defining away the facts
necessary to prove a criminal offense. Specifically, the
Court relied on the fact that the Pennsylvania act did
not increase the maximum penalty faced by a defen-
dant. Id. at 87-88.

The Supreme Court expanded on this point in five
subsequent cases: Jones v United States,'® Apprendi v
New dJersey,’* Ring v Arizona,’ Blakely, and United
States v Booker.'® I refer to these cases as “the Blakely
cases.” The Blakely cases focused primarily on the
“statutory maximum.” Blakely and Booker made clear
that this phrase did not refer to the absolute maximum
sentence provided by statute. Instead, the Supreme
Court defined the “statutory maximum” as the maxi-
mum sentence that can be imposed without any judicial
fact-finding:

Our precedents make clear, however, that the “statutory
maximum” for Apprendi purposes is the maximum sen-
tence a judge may impose solely on the basis of the facts
reflected in the jury verdict or admitted by the defendant. In
other words, the relevant “statutory maximum? is not the
maximum sentence a judge may impose after finding
additional facts, but the maximum he may impose without
any additional findings. When a judge inflicts punishment
that the jury’s verdict alone does not allow, the jury has not
found all the facts “which the law makes essential to the
punishment,” and the judge exceeds his proper authority.
[Blakely v Washington, 542 US 296, 303-304; 124 S Ct
2531; 159 L Ed 2d 403 (2004) (emphasis in original;
citations omitted).]

18 526 US 227; 119 S Ct 1215; 143 L Ed 2d 311 (1999).
14530 US 466; 120 S Ct 2348; 147 L Ed 2d 435 (2000).
15 536 US 584; 122 S Ct 2428; 153 L Ed 2d 556 (2002).
16 543 US 220; 125 S Ct 738; 160 L Ed 2d 621 (2005).
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The Blakely cases reiterated a central holding:

Any fact (other than a prior conviction) which is neces-
sary to support a sentence exceeding the maximum autho-
rized by the facts established by a plea of guilty or a jury
verdict must be admitted by the defendant or proved to a
jury beyond a reasonable doubt. [United States v Booker,
543 US 220, 244; 125 S Ct 738; 160 L Ed 2d 621 (2005).]

THE DIFFERENCE BETWEEN INTERMEDIATE SANCTION
CELLS AND NONINTERMEDIATE SANCTION CELLS

When a defendant is entitled to a sentence falling
within an intermediate sanction cell, Michigan’s sen-
tencing guidelines establish the maximum sentence
that the defendant may face. MCL 769.34(4)(a). That
maximum is either the upper limit of the recommended
minimum sentence range or 12 months in jail, which-
ever period is shorter. Under the guidelines, a trial
court is required to impose this maximum sentence
unless it articulates substantial and compelling reasons
to depart upward. At that point, the sentencing process
is no longer focused on the individual’s minimum
sentence. The court’s attention centers on the “statu-
tory maximum” discussed in the Blakely cases. This is
because the intermediate sanction is the maximum
sentence supported by the jury verdict and defendant’s
criminal history alone. Blakely holds that any judicial
fact-finding that moves a defendant above this “statu-
tory maximum” violates the Sixth Amendment. Booker,
543 US 244; Blakely, 542 US 303-304.

In cases involving nonintermediate sanction cells,
such as Joseph Drohan’s case, the sentencing guidelines
set the minimum sentence. If the judge engages in
judicial fact-finding to increase the minimum sentence,
the defendant’s maximum sentence will not be in-
creased. Instead, the “statutory maximum” for Blakely
purposes is the maximum sentence set by the criminal
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statute. The defendant’s criminal history, admissions,
and the jury’s verdict alone allow the court to sentence
a defendant to the maximum sentence allowed by law,
regardless of any subsequent judicial fact-finding. And
the defendant’s Sixth Amendment rights are not impli-
cated because all facts needed to support the maximum
sentence were admitted by the defendant or proven to a
jury beyond a reasonable doubt.

In cases like Drohan’s, judicial fact-finding moves the
minimum sentence within the preexisting range rather
than increasing the potential maximum sentence. As
the Supreme Court noted, this does not violate consti-
tutional rights because “it operates solely to limit the
sentencing court’s discretion in selecting a penalty
within the range already available to it without the
special finding[s.]” McMillan, 477 US 88.

Drohan’s case serves to demonstrate this point of law.
Drohan’s criminal history, scored through the PRVs, did
not place his sentence in an intermediate sanction cell.
Hence, his “statutory maximum” was never an interme-
diate sanction. Instead, his maximum sentence was the
maximum penalty allowed by law, 30 years. The judicial
fact-finding necessary to score OVs 4, 10, and 12 did not
and could not change his maximum sentence. Therefore,
defendant always knew his potential maximum sentence;
it was the maximum penalty prescribed by law. Just as in
McMillan, adjustments to the minimum sentence create
no constitutional problems. Id. at 86-88.

Because Drohan’s sentence does not raise a Sixth
Amendment issue, it is constitutionally unobjection-
able. Therefore, I concur in the decision to affirm it.

THE INTERMEDIATE SANCTION CELL PROBLEM AND SOLUTION

As shown above, and as I discussed in McCuller, the
existence of intermediate sanction cells in Michigan’s
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sentencing guidelines creates a Blakely problem. The
reason is that judicial fact-finding used to score the OVs
or to depart from the intermediate sanction cells
changes a defendant’s “statutory maximum” sentence.
The change in the “statutory maximum” makes the
sentence constitutionally infirm. Then, the question
must be addressed whether the offending portions of
the sentencing guidelines can be severed from the
nonoffending portions. Such severance might be pos-
sible if the Legislature had intended the sentencing
guidelines to function without intermediate sanction
cells. But that was not its intention.

I must reiterate my belief, as set forth in McCuller, that
the offending sections cannot be severed. Nearly every
class of felony involves intermediate sanction cells. In fact,
only class A and M2 felonies do not. See MCL 777.61 to
777.69. Nearly every single felony could present a Blakely
problem if the defendant has the correct number of PRV
points. The comprehensiveness of the problem creates
extreme entanglement.

At the start of any jury trial, the participants will
be uncertain which sentencing method will be appro-
priate if the defendant is convicted. They will not
know whether judicial fact-finding will be required or
permitted. And the prosecution will be uncertain of
the entirety of the facts it must prove to the jury.

Moreover, the offending sections of the sentencing
guidelines will be difficult to spot. For one defendant
convicted of a crime, it would be appropriate to score
the OVs. For another convicted of the same crime, it
would be impermissible to score the OVs because that
defendant’s PRV level places him or her in an interme-
diate sanction cell. Such entanglement shows that sev-
erance is simply not feasible. Blank v Dep’t of Correc-
tions, 462 Mich 103, 123; 611 NW2d 530 (2000) (opinion
by KELLY, J.).
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Also, it is unlikely that the Legislature would have
enacted a noncomprehensive version of the guidelines.
The Legislature intended the guidelines to be comprehen-
sive. People v Garza, 469 Mich 431, 434-435; 670 NW2d
662 (2003). Its specific goals were to eliminate sentencing
disparity and ensure that certain crimes not warranting
prison time result in jail sentences. Id. at 435. Severing
the intermediate sanction cells from the sentencing guide-
lines would work counter to both goals. This demonstrates
that severance is not appropriate. People v McMurchy,
249 Mich 147, 157-159; 228 NW 723 (1930). Given that
the offending sections cannot be severed, the guidelines as
a whole must be found no longer valid.

However, alternative solutions should be explored. For
example, we could replace all judicial fact-finding with
jury determinations. The prosecution could include in its
charges the specific facts needed to score relevant OVs.
Then, in a bifurcated hearing, the prosecution could
present evidence regarding each of them. The jury could
deliberate and make specific findings. It could indicate
which facts the prosecution had proved beyond a reason-
able doubt. Because it would be the jury making the
determinations, there would be no constitutional impedi-
ment to an OV score moving a defendant’s sentence out of
an intermediate sanction cell. See McCuller, 475 Mich
176.

This solution would ensure that the Legislature’s in-
tent in enacting the guidelines would be fulfilled. At the
same time, it would allow defendants full Sixth Amend-
ment protection by putting the prosecution to its proofs.
Such a system would be compatible with the Blakely
cases.

CLAYPOOL HAS NO PRECEDENTIAL VALUE

The Court of Appeals specifically asked us to address
whether Claypool’s discussion of Blakely carries any
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precedential weight. In its decision, the majority im-
plies that it does. I strongly disagree. The discussion of
Blakely in Claypool was mere dicta.

Black’s Law Dictionary (7th ed) defines “obiter dic-
tum” as: “A judicial comment made during the course of
delivering a judicial opinion, but one that is unneces-
sary to the decision in the case and therefore not
precedential . . . .” The reference to Blakely in Claypool
was completely unnecessary to that decision. Blakely
had nothing to do with the issue presented in Claypool,
which the Court framed as

whether it is permissible for Michigan trial judges, sentenc-
ing under the legislative sentencing guidelines pursuant to
MCL 769.34, to consider, for the purpose of a downward
departure from the guidelines range, police conduct that is
described as sentencing manipulation, sentencing entrap-
ment, or sentencing escalation. [People v Claypool, 470
Mich 715, 718; 684 NW2d 278 (2004).]

In fact, the majority opinion in Claypool notes the
irrelevance of Blakely to the discussion: “The Chief
Justice argues that the United States Supreme Court’s
recent decision in Blakely v Washington, 542 US [296];
124 S Ct 2531; 159 L Ed 2d 403 (2004), affects this case.
We disagree.” Id. at 730 n 14.

As I noted at the time, Blakely was neither raised nor
addressed by the parties. It was not germane to the
discussion. Id. at 748 (KELLY, J. concurring in part and
dissenting in part). Given this irrelevance, the discus-
sion clearly falls under the dictionary definition of
“dicta.” Such dicta lack the force of an adjudication and
are not binding under the principles of stare decisis.
People v Borchard-Ruhland, 460 Mich 278, 286 n 4; 597
NW2d 1 (1999). It is erroneous for the majority to
indicate that the Blakely discussion in Claypool has any
precedential weight.
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CONCLUSION

I concur in the majority’s decision that defendant’s
sentence does not offend the Sixth Amendment. But I
believe that the Michigan sentencing guidelines do
contain a constitutional flaw, which emerges whenever
OV scores determined by judicial fact-finding remove a
defendant from an intermediate sanction cell. Hence,
for the reasons stated in my dissenting opinion in
McCuller,'” I would find Michigan’s sentencing guide-
lines no longer constitutionally sound. Also, the majori-
ty’s attempt to treat Claypool’s discussion of Blakely as
precedentially binding is incorrect. Claypool’s analysis
of Blakely was simply dicta.

I would affirm defendant’s sentence.

17475 Mich 176.
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PEOPLE v McCULLER

Docket No. 128161. Decided June 13, 2006. On application by the
defendant for leave to appeal, the Supreme Court, in lieu of
granting leave to appeal, ordered oral argument on whether to
grant the application or take other peremptory action. 474 Mich
925 (2005). Following oral argument, the Supreme Court entered
a memorandum opinion affirming the judgment of the Court of
Appeals with regard to the sentence imposed on the defendant and
denying leave to appeal in all other respects.

Raymond A. McCuller was convicted by a jury in the Oakland Circuit
Court, Richard D. Kuhn, J., of assault with intent to do great bodily
harm less than murder and was sentenced as a second-offense
habitual offender within the guidelines range to two to 15 years in
prison. The defendant appealed, alleging that he was entitled to an
intermediate sanction because his prior record variable score alone
placed him in a recommended minimum guidelines range of zero
to 11 months. The defendant contended that the trial court
violated Blakely v Washington, 542 US 296 (2004), by engaging in
judicial fact-finding to score the offense variables, thereby alleg-
edly increasing his maximum sentence from an intermediate
sanction to a prison term. The Court of Appeals, TALBOT, PJ., and
GRIFFIN and WILDER, JJ., affirmed in an unpublished opinion per
curiam, issued January 11, 2005 (Docket No. 250000). The Su-
preme Court, in lieu of granting leave to appeal, ordered oral
argument on whether to grant the defendant’s application for
leave to appeal. 474 Mich 925 (2005).

In a memorandum opinion signed by Chief Justice TAYLOR and
Justices WEAVER, CORRIGAN, YOUNG, and MARKMAN, the Supreme
Court held:

A sentencing court in an indeterminate sentencing scheme
does not violate Blakely by engaging in fact-finding to determine
the minimum term of a defendant’s indeterminate sentence unless
the fact-finding increases the statutory maximum sentence to
which the defendant had a legal right. Under MCL 769.34(4)(a) a
defendant is not legally entitled to an intermediate sanction until
after the offense variables have been scored and those offense
variables, in conjunction with the prior record variables and the
offense class, indicate that the upper limit of the defendant’s
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guidelines range is 18 months or less. A sentencing court does not
violate Blakely by engaging in judicial fact-finding to score the
offense variables to calculate the minimum recommended sentenc-
ing guidelines range, even when the defendant’s prior record
variable score alone would have placed the defendant in an
intermediate sanction cell. In this case, the defendant’s sentence
must be affirmed because the properly scored sentencing guide-
lines range did not entitle the defendant to an intermediate
sanction. In all other respects, the application for leave to appeal
must be denied.

Sentence affirmed; leave to appeal denied in all other respects.

Justice KELLY, dissenting, would hold that the sentencing
guidelines are unconstitutional as applied in this case and would
remand the case to the trial court for resentencing. A defendant is
entitled to a sentence based solely on the defendant’s prior
convictions and any facts admitted by the defendant or specifically
found by the jury. If a defendant would be entitled to a sentence
within an indeterminate sanction cell using only these factors,
MCL 769.34(4)(a) sets the maximum sentence as the indetermi-
nate sanction. The sentencing court must impose this maximum
sentence. Subsequent judicial fact-finding by a preponderance of
the evidence that raises the defendant’s sentence above the
maximum, such as the fact-finding necessary to score the offense
variables or to state substantial and compelling reasons to depart
from the guidelines range, violates the Sixth Amendment and
Blakely. Because severance of the offending portions of the guide-
lines is not possible, a bifurcated hearing system should be
implemented that allows the jury to determine beyond a reason-
able doubt the additional facts necessary to score the offense
variables.

Justice CAVANAGH, dissenting, agreed with the rationale and
proposed result of Justice KELLY’s dissent concluding that the
sentencing guidelines are unconstitutional as applied in this case,
but disagreed with her proposed cure for the constitutional viola-
tion. A less burdensome approach that would protect defendants’
constitutional rights would be for the prosecution to charge the
aggravating factors in the information and request a special jury
verdict if the prosecution wants offense variable points assessed.

1. CRIMINAL LAW — SENTENCES.

Any fact, other than the fact of a prior conviction, that increases the
penalty for a crime beyond the prescribed statutory maximum
sentence must be submitted to a jury and proved beyond a
reasonable doubt; the statutory maximum is the maximum sen-
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tence a court may impose solely on the basis of the facts reflected
in the jury verdict or admitted by the defendant; a sentencing
court under an indeterminate sentencing scheme may engage in
judicial fact-finding in order to impose a minimum term within the
statutory range.

2. CRIMINAL LAW — SENTENCES.

MCL 777.21 requires a sentencing court to consider the offense
variables, the prior record variables, and the offense class to
determine a defendant’s recommended minimum guidelines
range.

3. CRIMINAL LAW — SENTENCES.

A defendant is not entitled to an intermediate sanction under MCL
769.34(4)(a) until after the offense variables have been scored and
those offense variables, in conjunction with the prior record
variables and the offense class, indicate that the upper limit of the
defendant’s guidelines range is 18 months or less.

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, David G. Goreyca, Prosecuting Attor-
ney, Joyce F. Todd, Chief, Appellate Division, and Robert
C. Williams, Assistant Prosecuting Attorney, for the
people.

State Appellate Defender (by Desiree M. Ferguson)
for the defendant.

Amici Curiae:

Kimberly Thomas for Criminal Defense Attorneys of
Michigan.

Michael A. Cox, Attorney General, Thomas L. Casey,
Solicitor General, Ron Franz, President, Prosecuting
Attorneys Association of Michigan, and William E.
Molner, Assistant Attorney General, for the Prosecut-
ing Attorneys Association of Michigan.

MEMORANDUM. Defendant was convicted of assault
with intent to do great bodily harm less than
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murder, MCL 750.84, following a jury trial. The prop-
erly scored recommended minimum sentence guidelines
range for defendant’s offense provided for a term of five
to 28 months’ imprisonment, thus placing defendant in
a so-called “straddle cell.”* The trial court sentenced
defendant within the guidelines range to two to 15
years of imprisonment. On appeal, defendant argues
that because his prior record variable (PRV) score alone
placed him in a recommended minimum guidelines
range of zero to 11 months, he is entitled to an inter-
mediate sanction.? Defendant contends that the trial
court violated Blakely v Washington, 542 US 296; 124 S
Ct 2531; 159 L Ed 2d 403 (2004), by engaging in judicial
fact-finding to score the offense variables (OVs),
thereby allegedly increasing his maximum sentence
from an intermediate sanction to a prison term. We
reject defendant’s and the dissent’s contention and
affirm defendant’s sentence.

In Apprendi v New Jersey, 530 US 466, 490; 120 S Ct
2348; 147 L Ed 2d 435 (2000), the United States

! When a defendant is placed in a “straddle cell,” the sentencing court
has the option of imposing an intermediate sanction or a prison term.
MCL 769.34(4)(c) provides:

If the upper limit of the recommended minimum sentence
exceeds 18 months and the lower limit of the recommended
minimum sentence is 12 months or less, the court shall sentence
the offender as follows absent a departure:

(@) To imprisonment with a minimum term within that range.

(z1) To an intermediate sanction that may include a term of
imprisonment of not more than 12 months.

2 When the upper limit of the guidelines range is 18 months or less, the
sentencing court must impose an intermediate sanction. MCL
769.34(4)(a). An “intermediate sanction” can mean a number of things,
but excludes a prison sentence. People v Stauffer, 465 Mich 633, 635; 640
NW2d 869 (2002); MCL 769.31(b).
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Supreme Court held that under the Sixth and Four-
teenth amendments of the United States Constitution,
“lo]ther than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed
statutory maximum must be submitted to a jury, and
proved beyond a reasonable doubt.” In Blakely, supra at
303, the Court held that “the ‘statutory maximum’ for
Apprendi purposes is the maximum sentence a judge
may impose solely on the basis of the facts reflected in
the jury verdict or admitted by the defendant.” (Em-
phasis deleted.) In regard to indeterminate sentencing
schemes such as Michigan’s, the Blakely Court reaf-
firmed that a sentencing court may engage in judicial
fact-finding in order to impose a minimum term within
the statutory range. See People v Drohan, 475 Mich 140;
715 NW2d 778 (2006). The Blakely Court explained:

Of course indeterminate schemes involve judicial fact-
finding, in that a judge (like a parole board) may implicitly
rule on those facts he deems important to the exercise of
his sentencing discretion. But the facts do not pertain to
whether the defendant has a legal right to a lesser sentence
—and that makes all the difference insofar as judicial
impingement upon the traditional role of the jury is con-
cerned. [Blakely, supra at 309 (emphasis in original).]

Thus, a sentencing court in an indeterminate sentenc-
ing scheme does not violate Blakely by engaging in
fact-finding to determine the minimum term of a defen-
dant’s indeterminate sentence unless the fact-finding
increases the statutory maximum sentence to which the
defendant had a legal right.

In Michigan, when the high end of the recommended
minimum guidelines range is 18 months or less, MCL
769.34(4)(a) requires a sentencing court, absent articu-
lation of substantial and compelling reasons, to impose
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an intermediate sanction, which may include a jail term
of no more than 12 months:

If the upper limit of the recommended minimum sen-
tence range for a defendant determined under the sentenc-
ing guidelines set forth in chapter XVII is 18 months or
less, the court shall impose an intermediate sanction unless
the court states on the record a substantial and compelling
reason to sentence the individual to the jurisdiction of the
department of corrections. An intermediate sanction may
include a jail term that does not exceed the upper limit of
the recommended minimum sentence range or 12 months,
whichever is less. [Emphasis added.]

MCL 777.21 explicitly requires the court to consider the
OVs, the PRVs, and the offense class to determine a
defendant’s recommended minimum guidelines range.?
Under our statutory scheme, a defendant has no legal
right to have the minimum sentence calculated using

3 MCL 777.21(1) provides:

For an offense enumerated in part 2 of this chapter, determine
the recommended minimum sentence range as follows:

(a) Find the offense category for the offense from part 2 of this
chapter. From section 22 of this chapter, determine the offense
variables to be scored for that offense category and score only
those offense variables for the offender as provided in part 4 of this
chapter. Total those points to determine the offender’s offense
variable level.

(b) Score all prior record variables for the offender as provided
in part 5 of this chapter. Total those points to determine the
offender’s prior record variable level.

(¢) Find the offense class for the offense from part 2 of this
chapter. Using the sentencing grid for that offense class in part 6
of this chapter, determine the recommended minimum sentence
range from the intersection of the offender’s offense variable level
and prior record variable level. The recommended minimum
sentence within a sentencing grid is shown as a range of months or
life.
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only a fraction of the statutorily enumerated factors.
Thus, under MCL 769.34(4)(a), a defendant is not
legally entitled to an intermediate sanction until after
the OVs have been scored and those OVs, in conjunction
with the PRVs and the offense class, indicate that the
upper limit of the defendant’s guidelines range is 18
months or less. In other words, a defendant’s legal right
to an intermediate sanction arises from properly scored
guidelines, including the scoring of the OVs. A sentenc-
ing court does not violate Blakely and its progeny by
engaging in judicial fact-finding to score the OVs to
calculate the minimum recommended sentencing guide-
lines range, even when the defendant’s PRV score alone
would have placed the defendant in an intermediate
sanction cell.*

In this case, properly scored guidelines placed defen-
dant in a recommended minimum sentence range of
five to 28 months in prison. This placed defendant in a
“straddle cell,” in which the trial court was permitted to
choose between imposing an intermediate sanction or a
prison term. MCL 769.34(4)(c). Thus, defendant faced a
statutory maximum sentence of 15 years in prison for
his conviction of assault with intent to do great bodily
harm less than murder as a second-offense habitual
offender, MCL 750.84; MCL 769.10. Because the prop-
erly scored guidelines range did not entitle defendant to

4 Contrary to the dissent’s contention, our holding is consistent with
Ring v Arizona, 536 US 584; 122 S Ct 2428; 153 L Ed 2d 556 (2002). In
Ring the Court held that Arizona’s sentencing scheme violated the
defendant’s Sixth Amendment rights where the sentencing court in-
creased the defendant’s statutory maximum sentence of life imprison-
ment to a death sentence on the basis of a judicial finding of aggravating
factors. This case does not involve an increase of defendant’s statutory
maximum sentence on the basis of judicial findings. Instead, the trial
court merely scored defendant’s OVs before imposing a sentence within
the statutory range.
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an intermediate sanction, the trial court did not violate
Blakely by scoring the OVs before imposing a prison
sentence within the guidelines. Accordingly, we affirm
defendant’s sentence.

In all other respects, defendant’s application for
leave to appeal is denied, because we are not persuaded
that this Court should review the remaining questions
presented.

TAYLOR, C.J., and WEAVER, CORRIGAN, YOUNG, and
MARKMAN, Jd., concurred.

KELLY, J. (dissenting). This case provides the Court
an opportunity to fully and carefully explore the effects
on Michigan’s sentencing guidelines' of the United
States Supreme Court decision in Blakely v Washing-
ton, 542 US 296; 124 S Ct 2531; 159 L. Ed 2d 403 (2004).
It presents an important Blakely problem: whether
judicial fact-finding that increases a person’s sentence
by moving it from an intermediate sanction cell to a
straddle cell violates the person’s Sixth Amendment?
right to trial by jury. I have concluded that it does.
Hence, I would rule that Michigan’s sentencing guide-
lines are unconstitutional as applied. Because a Blakely
violation occurred here, I would remand the case to the
trial court so that defendant could be resentenced.

1 MCL 777.1 et seq.
2 The Sixth Amendment of the United States Constitution provides:

In all criminal prosecutions, the accused shall enjoy the right to
a speedy and public trial, by an impartial jury of the State and
district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be con-
fronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the
Assistance of Counsel for his defence. [US Const, Am VI.]



184 475 MICH 176 [June
DISSENTING OPINION BY KELLY, .

PROCEDURAL FACTS

A jury found defendant Raymond McCuller guilty of
assault with intent to do great bodily harm less than
murder. MCL 750.84. In arriving at its sentence, the
trial court followed these steps: Because defendant had
previously been convicted of a misdemeanor, the judge
scored two points for the prior record variables (PRVs).
He also scored 36 points for the offense variables (OVs).
He did this by making certain findings of fact. He found
that the victim had been touched by a weapon, other
than a gun or knife, and scored OV 1 at ten points. MCL
777.31. He found that defendant had possessed a poten-
tially lethal weapon and scored OV 2 at one point. MCL
777.32. He found that the victim had suffered a life
threatening or permanent incapacitating injury, and
scored OV 3 at 25 points. MCL 777.33.

The sentencing guidelines statutes make assault
with intent to do great bodily harm less than murder a
class D offense. MCL 777.16d. In the guidelines class D
sentencing grid, a PRV level of two points and an OV
level of 36 points placed defendant in the B-IV cell. This
cell provides a minimum sentence range of five to 23
months. MCL 777.65.3 Because defendant had a prior
conviction, the judge increased the top number by 25

3 This cell is what is often referred to as a “straddle cell.” See People v
Stauffer, 465 Mich 633, 636 n 8; 640 NW2d 869 (2002). Straddle cells are
addressed at MCL 769.34(4)(c), which provides:

If the upper limit of the recommended minimum sentence
exceeds 18 months and the lower limit of the recommended
minimum sentence is 12 months or less, the court shall sentence
the offender as follows absent a departure:

(z) To imprisonment with a minimum term within that range.

(zi)) To an intermediate sanction that may include a term of
imprisonment of not more than 12 months.
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percent to 28 months. MCL 777.21(3)(a).* The range for
his minimum sentence became five to 28 months.
Accordingly, the judge sentenced defendant within this
range to a minimum of two years’ imprisonment.

After the sentencing and before defendant filed his
claim of appeal, the United States Supreme Court
released its decision in Blakely. Defendant could not
have raised a Blakely issue at his sentencing. But he
did raise the issue in his appeal to the Court of
Appeals. Unfortunately, that Court did not directly
address the issue. Instead, it relied on our dicta
discussion of the subject contained in People v Clay-
pool, 470 Mich 715, 730 n 14; 684 NW2d 278 (2004).
As a result, it found that defendant was not entitled
to resentencing. People v McCuller, unpublished opin-
ion per curiam of the Court of Appeals, issued Janu-
ary 11, 2005 (Docket No. 250000).

Originally, this Court held the case in abeyance for
the matter of People v Drohan, 472 Mich 881 (2005).
Later, we scheduled oral argument for the purpose of
determining whether to grant the application or take
other peremptory action pursuant to MCR 7.302(G)(1).
We specifically ordered the parties to address the effect
of Blakely on defendant’s sentence. Unfortunately, in
its opinion, the majority fails to recognize the effects of
Blakely on defendant’s sentence.

4 MCL 777.21(3) provides, in relevant part:

If the offender is being sentenced under section 10, 11, or 12 of
chapter IX, determine the offense category, offense class, offense
variable level, and prior record variable level based on the under-
lying offense. To determine the recommended minimum sentence
range, increase the upper limit of the recommended minimum
sentence range determined under part 6 for the underlying offense
as follows:

(a) If the offender is being sentenced for a second felony, 25%.
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MICHIGAN’S SENTENCING SCHEME

MCL 769.8 lays out the basics of Michigan’s statu-
tory sentencing scheme:

(1) When a person is convicted for the first time for
committing a felony and the punishment prescribed by law
for that offense may be imprisonment in a state prison, the
court imposing sentence shall not fix a definite term of
imprisonment, but shall fix a minimum term, except as
otherwise provided in this chapter. The maximum penalty
provided by law shall be the maximum sentence in all cases
except as provided in this chapter and shall be stated by the
judge in imposing the sentence.

(2) Before or at the time of imposing sentence, the judge
shall ascertain by examining the defendant under oath, or
otherwise, and by other evidence as can be obtained
tending to indicate briefly the causes of the defendant’s
criminal character or conduct, which facts and other facts
that appear to be pertinent in the case the judge shall cause
to be entered upon the minutes of the court.

Therefore, generally, a court’s initial attention when
sentencing must be on determining the minimum sen-
tence. That sentence must be within the range set by
the sentencing guidelines unless substantial and com-
pelling reasons to depart from the range are shown.
MCL 769.34(2) and (3). Typically in Michigan, the
maximum sentence is established by statute. For in-
stance, MCL 750.84 provides that the maximum sen-
tence for assault with intent to do great bodily harm
less than murder is ten years or a fine of $5,000. Unless
a defendant has habitual-offender status, the sentenc-
ing court cannot exceed the maximum sentence pro-
vided by statute.5

5 With respect to habitual offenders, MCL 769.10, MCL 769.11, and
MCL 769.12 allow the maximum sentence to be increased. The new
maximum set forth in these statutes is the absolute maximum to which
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There are exceptions to the general rule that the
court’s focus in sentencing is only on the minimum
sentence. With respect to certain offenses, the Legisla-
ture has specified a determinate sentence.® They re-
quire a specific sentence, not a sentence that falls
within a range. For instance, the offense of carrying or
possessing a firearm when committing or attempting to
commit a felony (felony-firearm) has a mandatory de-
terminate sentence of two years. A second conviction
for felony-firearm requires a determinate five-year sen-
tence. MCL 750.227b(1). But, for purposes of this case,
the most important exception to the general rule that
trial judges calculate a defendant’s minimum sentence
involves intermediate sanction cells.

INTERMEDIATE SANCTION CELLS

If the trial court had not entered a score for OVs 1, 2,
and 3, defendant’s OV level would have dropped to zero.
This would have moved him to the B-I cell. The B-I cell
provides a sentencing range of zero to 11 months’
imprisonment for a second-offense habitual offender.
MCL 777.21(3)(a) and 777.65. Because its upper limit is
under 18 months, the B-I cell is referred to as an
“intermediate sanction cell.”

MCL 769.34(4)(a) provides:
If the upper limit of the recommended minimum sen-

tence range for a defendant determined under the sentenc-
ing guidelines set forth in chapter XVII is 18 months or

the sentencing judge can sentence a defendant. In this case, because
defendant was a second-offense habitual offender, the maximum possible
sentence was 15 years. MCL 769.10(1)(a). Defendant received this
maximum sentence.

6 A “determinate sentence” is “[a] sentence for a fixed length of time
rather than for an unspecified duration.” Black’s Law Dictionary (7th
ed), p 1367.
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less, the court shall impose an intermediate sanction unless
the court states on the record a substantial and compelling
reason to sentence the individual to the jurisdiction of the
department of corrections. An intermediate sanction may
include a jail term that does not exceed the upper limit of
the recommended minimum sentence range or 12 months,
whichever is less.

MCL 769.31(b) further defines “intermediate sanc-
tion”:

“Intermediate sanction” means probation or any sanc-
tion, other than imprisonment in a state prison or state
reformatory, that may lawfully be imposed. Intermediate
sanction includes, but is not limited to, 1 or more of the
following:

(i) Inpatient or outpatient drug treatment or partici-
pation in a drug treatment court under chapter 10A of the
revised judicature act of 1961, 1961 PA 236, MCL 600.1060
to 600.1082 .

(17) Probation with any probation conditions required
or authorized by law.

(zit) Residential probation.

(tv) Probation with jail.

(v) Probation with special alternative incarceration.
(vi) Mental health treatment.

(vit) Mental health or substance abuse counseling.
(viii) Jail.

(ix) Jail with work or school release.

(x) Jail, with or without authorization for day parole
under 1962 PA 60, MCL 801.251 to 801.258.

(xt) Participation in a community corrections program.
(xii) Community service.

(xi1i) Payment of a fine.

(xtv) House arrest.

(xv) Electronic monitoring.
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When one reads these statutes together, it becomes
apparent that intermediate sanction cells have a highly
unusual role in Michigan’s sentencing guidelines
scheme. Once a defendant’s minimum sentencing range
falls within those cells, the guidelines no longer are
concerned with the person’s minimum sentence. In-
stead, under MCL 769.34(4)(a), the guidelines set the
maximum sentence to which the defendant may be
sentenced. That maximum is either the upper limit of
the range of the recommended minimum sentence or 12
months in jail, whichever is shorter. The guidelines
statutes do not permit a court to sentence to prison a
defendant fitting within the intermediate sanction cells.
The court is required to impose a maximum term of 12
months or less, unless it can state substantial and
compelling reasons for a longer sentence. MCL
769.34(4)(a).

In this case, the defendant’s maximum sentence
would have been 11 months in jail if the trial judge had
not affixed a score to OVs 1, 2, and 3. By scoring the
OVs after making judicial findings of fact, the judge
moved defendant out of the intermediate sanction cell
into a straddle cell. By that process, the judge sentenced
defendant to a higher maximum sentence than he
would have been able to on the basis of the jury verdict
and defendant’s criminal history alone. And the judge
scored the OVs after making his own findings of fact,
findings not made by the jury. It is under this setting
that I address the applicability of the United States
Supreme Court’s decision in Blakely.”

" This Court considered the application of Blakely to standard sentencing
guideline cases in People v Drohan, 475 Mich 140; 715 NW2d 778 (2006). My
statement here should be read in tandem with my concurring/dissenting
opinion in Drohan for a fuller discussion of the applicability of Blakely to
Michigan’s sentencing guidelines statutes.
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THE HIGH COURT’S PRECEDENT REGARDING
THE “STATUTORY MAXIMUM”

The United States Supreme Court grappled over a long
period with the judicial modification of sentences using
facts found by a judge after a jury’s verdict. These facts are
known as “sentencing factors.” In McMillan v Pennsylva-
nia,’ the Court addressed the constitutionality of Penn-
sylvania’s mandatory minimum sentencing act, 42 Pa
Cons Stat 9712 (1982). That act provided for a manda-
tory minimum sentence for certain felonies if the sen-
tencing judge found, by a preponderance of the evi-
dence, that the defendant “ ‘visibly possessed a firearm’
during the commission of the offense.” McMillan v
Pennsylvania, 477 US 79, 81; 106 S Ct 2411; 91 L Ed 2d
67 (1986).

The Court found that the visible-possession require-
ment was a mere sentencing factor that did not change
the prosecution’s burden of proving guilt beyond a
reasonable doubt. Id. at 86-88. And it made another
important point: there are constitutional limitations on
the degree to which a state may whittle away the factual
support needed to prove a criminal offense beyond a
reasonable doubt. It also paid special attention to the
fact that 42 Pa Cons Stat 9712 did not increase the
maximum penalty faced by the defendant:

Section 9712 neither alters the maximum penalty for the
crime committed nor creates a separate offense calling for a
separate penalty; it operates solely to limit the sentencing
court’s discretion in selecting a penalty within the range
already available to it without the special finding of visible
possession of a firearm. [McMillan, supra at 87-88.]

The Supreme Court returned to the discussion of
sentencing factors in Jones v United States, 526 US 227,

8 477 US 79; 106 S Ct 2411; 91 L Ed 2d 67 (1986).
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119 S Ct 1215; 143 LL Ed 2d 311 (1999). In that case,
the Court addressed whether the federal carjacking
statute® constituted three separate crimes or one crime
with sentencing factors that increased the maximum
penalty. Id. at 229. The Court concluded that a fair
reading of the statute required it to find three separate
offenses. But it went on to discuss alternative reasons
under constitutional law for requiring that all the
“elements” be proven to a jury beyond a reasonable
doubt. The Court’s focus quickly centered on McMill-
an’s discussion of an increase in the maximum penalty:

The terms of the carjacking statute illustrate very well
what is at stake. If serious bodily injury were merely a
sentencing factor under § 2119(2) (increasing the autho-
rized penalty by two thirds, to 25 years), then death would
presumably be nothing more than a sentencing factor
under subsection (3) (increasing the penalty range to life).
If a potential penalty might rise from 15 years to life on a
nonjury determination, the jury’s role would correspond-
ingly shrink from the significance usually carried by deter-
minations of guilt to the relative importance of low-level
gatekeeping: in some cases, a jury finding of fact necessary

©

18 USC 2119. At the time, the statute provided:

Whoever, possessing a firearm as defined in section 921 of this
title, takes a motor vehicle that has been transported, shipped, or
received in interstate or foreign commerce from the person or
presence of another by force and violence or by intimidation, or
attempts to do so, shall—

(1) be fined under this title or imprisoned not more than 15
years, or both,

(2) if serious bodily injury (as defined in section 1365 of this
title) results, be fined under this title or imprisoned not more than
25 years, or both, and

(3) if death results, be fined under this title or imprisoned for
any number of years up to life, or both.
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for a maximum 15-year sentence would merely open the
door to a judicial finding sufficient for life imprisonment.
[Id. at 243-244.]

The Supreme Court found the diminution of the jury’s
role of great concern. It indicated that removal from the
jury of control over the facts necessary for determining
a statutory sentencing range would raise a genuine
Sixth Amendment issue. Id. at 248. The Court stated
that any doubt on this issue of statutory construction
must be resolved in favor of avoiding such Sixth
Amendment questions. Id. at 251.

The next step in the Supreme Court’s discussion of
sentencing factors came in Apprendi v New Jersey, 530
US 466; 120 S Ct 2348; 147 L Ed 2d 435 (2000).
Apprendi centered on a New Jersey hate-crime law. The
statute allowed for an increase in the defendant’s
maximum sentence from ten to 20 years if the trial
court found that the defendant “ ‘acted with a purpose
to intimidate an individual or group of individuals
because of race, color, gender, handicap, religion, sexual
orientation or ethnicity.’ ” Id. at 468-469, quoting NdJ
Stat Ann 2C:44-3(e). The sentencing judge could make
the finding based on a preponderance of the evidence.
Apprendi, 530 US 468. In its analysis, the Supreme
Court specifically built on its holding in Jones. It
concluded that the Fourteenth Amendment of the
United States Constitution commanded the same an-
swer for state statutes. Id. at 476.

The Apprendi Court found that a legislature could
not change the elements of a crime simply by labeling
some of them “sentencing factors.” It found that such
attempts run afoul of due process and violate a defen-
dant’s Sixth Amendment protections. Instead, the
Court stated, a sentencing court could exercise its
judicial discretion on sentencing factors only as long as
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the sentence imposed fell within the appropriate statu-
tory limits. Id. at 481-482. The Court expressed concern
that a defendant not be deprived of his or her liberty or
otherwise stigmatized by a conviction and sentence. To
that end, procedural practices must adhere to the basic
principles undergirding the requirement that the pros-
ecution prove beyond a reasonable doubt all facts nec-
essary to constitute the statutory offense. Id. at 483-
484. The Court reasoned that increasing punishment
beyond the statutory maximum violated those prin-
ciples:

If a defendant faces punishment beyond that provided
by statute when an offense is committed under certain
circumstances but not others, it is obvious that both the
loss of liberty and the stigma attaching to the offense are
heightened; it necessarily follows that the defendant
should not—at the moment the State is put to proof of
those circumstances—be deprived of protections that have,
until that point, unquestionably attached. [Id. at 484.]

The Supreme Court went on to make a concise
reiteration of its holding. In doing so, it used the phrase
“statutory maximum”:

In sum, our reexamination of our cases in this area, and
of the history upon which they rely, confirms the opinion
that we expressed in Jones. Other than the fact of a prior
conviction, any fact that increases the penalty for a crime
beyond the prescribed statutory maximum must be sub-
mitted to a jury, and proved beyond a reasonable doubt.
With that exception, we endorse the statement of the rule
set forth in the concurring opinions in that case: “[I]t is
unconstitutional for a legislature to remove from the jury
the assessment of facts that increase the prescribed range
of penalties to which a criminal defendant is exposed. It is
equally clear that such facts must be established by proof
beyond a reasonable doubt.” [Id. at 490, quoting Jones, 526
US 252-253 (Stevens, J., concurring).]
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The Supreme Court continued its discussion of the
“statutory maximum” in Ring v Arizona, 536 US 584;
122 S Ct 2428; 153 L. Ed 2d 556 (2002). That case dealt
with the Sixth Amendment implications of Arizona’s
first-degree murder statute. The statute stated that
first-degree murder was punishable by death or life in
prison. It then referred to another statute that directed
the trial judge to conduct a separate sentencing hear-
ing. The purpose of the hearing was to determine the
existence of specific circumstances (sentencing factors)
in order to decide whether a death sentence was appro-
priate. Id. at 592-593. The Supreme Court, relying on
its previous decisions in Jones and Apprendi, found that
Arizona’s system violated the defendant’s Sixth
Amendment rights.

The Court reiterated:

The dispositive question, we said, “is one not of form,
but of effect.” If a State makes an increase in a defendant’s
authorized punishment contingent on the finding of a fact,
that fact—mo matter how the State labels it—must be
found by a jury beyond a reasonable doubt. A defendant
may not be “expose[d]... to a penalty exceeding the
maximum he would receive if punished according to the
facts reflected in the jury verdict alone.” [Id. at 602,
quoting Apprendi, 530 US 482-483, 494 (citations omitted;
emphasis in Apprendi).]

Notwithstanding that the statute allowed for either life
in prison or death, the Supreme Court found that the
“statutory maximum” was life imprisonment. This is
because the death sentence could be imposed only after
additional factual findings by a judge. The Supreme
Court found nothing to distinguish this case from
Apprendi. Ring, 536 US 604-606. It reached this con-
clusion because Arizona’s enumerated aggravating fac-
tors were the functional equivalent of an element of a
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greater offense. Therefore, the Sixth Amendment re-
quired that a jury find these factors beyond a reason-
able doubt. Id. at 609.

It was in Blakely that the Supreme Court fully
explained the meaning of the phrase “statutory maxi-
mum.” In that case, the defendant had pleaded guilty in
the state of Washington of second-degree kidnapping
involving domestic violence and the use of a firearm.
The standard sentencing range for the offense was 49 to
53 months in prison. Blakely, 542 US 298-299. But,
under Washington’s sentencing guidelines, a court
could impose a sentence above the standard range if it
found substantial and compelling reasons to justify an
“exceptional sentence.” Id. at 299.

Aside from the elements of the crime, the defendant
in Blakely admitted to no other relevant facts. Id.
However, after hearing the complainant’s version of the
kidnapping, the judge imposed an exceptional sentence
of 90 months.!* He based this departure on his finding
that there had been deliberate cruelty, a statutorily
enumerated ground for departure in domestic violence
cases. Id. at 300. Washington argued that its system did
not present a Sixth Amendment problem because the
highest possible sentence was a maximum of ten years’
imprisonment. Therefore, in no instance could an ex-
ceptional sentence exceed ten years. Id. at 303. The
Supreme Court rejected this argument.

Instead, it defined the “statutory maximum” as the
maximum sentence that can be imposed without judi-
cial fact-finding:

Our precedents make clear, however, that the “statutory
maximum” for Apprendi purposes is the maximum sen-

10 Washington’s sentencing scheme provided for determinate sen-
tences. Blakely, 542 US 308.
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tence a judge may impose solely on the basis of the facts
reflected in the jury verdict or admitted by the defendant. In
other words, the relevant “statutory maximum?” is not the
maximum sentence a judge may impose after finding
additional facts, but the maximum he may impose without
any additional findings. When a judge inflicts punishment
that the jury’s verdict alone does not allow, the jury has not
found all the facts “which the law makes essential to the
punishment,” and the judge exceeds his proper authority.
[Id. at 303-304 (emphasis in original; citations omitted).]

Therefore, for Sixth Amendment purposes, the maxi-
mum sentence was not ten years. Instead, it was 53
months, the maximum sentence that could have been
imposed solely on the basis of facts defendant admitted
when pleading guilty. Id. at 304. The Supreme Court
concluded that this determination alone properly effec-
tuated the people’s control of the judiciary that the
Founding Fathers intended:

Ultimately, our decision cannot turn on whether or to
what degree trial by jury impairs the efficiency or fairness
of criminal justice. One can certainly argue that both these
values would be better served by leaving justice entirely in
the hands of professionals; many nations of the world,
particularly those following civil-law traditions, take just
that course. There is not one shred of doubt, however,
about the Framers’ paradigm for criminal justice: not the
civil-law ideal of administrative perfection, but the
common-law ideal of limited state power accomplished by
strict division of authority between judge and jury. As
Apprendi held, every defendant has the right to insist that
the prosecutor prove to a jury all facts legally essential to
the punishment. [Id. at 313 (emphasis in original).]

The final phase in the Supreme Court’s discussion of
judicial modification of statutory maximum sentences
through “sentencing factors” came in United States v
Booker, 543 US 220; 125 S Ct 738; 160 L. Ed 2d 621
(2005). In that case, the Court addressed the applica-



2006] PEOPLE v MCCULLER 197
DISSENTING OPINION BY KELLY, .

bility of Blakely to the federal sentencing guidelines.
Booker!' was charged with possession with intent to
distribute at least 50 grams of cocaine base. The statute
for this crime provided a maximum possible sentence of
life in prison. But on the basis of Booker’s criminal
history and the quantity of cocaine base that the jury
found was involved, the guidelines required a maximum
sentence of 262 months’ imprisonment. Instead of
imposing that sentence on Booker, the trial court held a
hearing during which it made additional findings of
fact. It found that Booker had possessed an additional
566 grams of cocaine base and that he had obstructed
justice. Accordingly, using a preponderance of the evi-
dence test, the court increased the maximum sentence
to 30 years in prison. Id. at 227.

After a discussion of Jones, Apprendi, Ring, and
Blakely, the Supreme Court found the federal guide-
lines statutes indistinguishable from the Washington
guidelines statutes at issue in Blakely.

Booker’s actual sentence, however, was 360 months,
almost 10 years longer than the Guidelines range sup-
ported by the jury verdict alone. To reach this sentence, the
judge found facts beyond those found by the jury: namely,
that Booker possessed 566 grams of crack in addition to the
92.5 grams in his duffel bag. The jury never heard any
evidence of the additional drug quantity, and the judge
found it true by a preponderance of the evidence. Thus, just
as in Blakely, “the jury’s verdict alone does not authorize
the sentence. The judge acquires that authority only upon
finding some additional fact.” There is no relevant distinc-
tion between the sentence imposed pursuant to the Wash-
ington statutes in Blakely and the sentences imposed

1 Booker involved consolidated cases that included another defendant,
Fanfan. For the sake of avoiding repetition, I will discuss defendant
Booker only.
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pursuant to the Federal Sentencing Guidelines in these
cases. [Id. at 235, quoting Blakely, 542 US 305 (citation
omitted).]

It again found irrelevant the fact that there existed
an absolute maximum sentence set by statute. The
maximum sentence could not be applied in every case.
Instead, in cases like Booker’s, the jury’s verdict sup-
ports nothing other than a lower maximum sentence.
Booker, 543 US 234-235. In conclusion, the Supreme
Court reiterated its holding from Apprendi:

Accordingly, we reaffirm our holding in Apprendi: Any
fact (other than a prior conviction) which is necessary to
support a sentence exceeding the maximum authorized by
the facts established by a plea of guilty or a jury verdict
must be admitted by the defendant or proved to a jury
beyond a reasonable doubt. [Id. at 244.]

On this basis, the Supreme Court invalidated the statu-
tory provisions that make the federal sentencing guide-
lines mandatory. Id. at 226-227.

BLAKELY AND MICHIGAN’S GENERAL SENTENCING SCHEME

As noted before, Michigan’s sentencing guidelines
generally establish the minimum sentence. Usually,
judicial fact-finding does not alter a defendant’s maxi-
mum sentence. Instead, in the typical case, the maxi-
mum sentence for Blakely purposes is the sentence set
by the statute. The defendant’s criminal history, admit-
ted facts, and the jury’s verdict alone allow the sentenc-
ing court to sentence the defendant to the maximum
sentence allowed by law, without recourse to judicial
fact-finding. And the defendant’s Sixth Amendment
rights are not implicated because all the facts necessary
to support the maximum sentence have been proven to
a jury beyond a reasonable doubt.
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Such situations do not threaten the basic principles
undergirding our jury-driven legal system. This is be-
cause the defendant knows what maximum sentence he
or she is facing regardless of judicial fact-finding. Ap-
prendi noted that judicial fact-finding is acceptable
when it does not increase the maximum penalty for a
crime or create a separate offense calling for a separate
penalty. “ ‘[Judicial fact-finding] operates solely to limit
the sentencing court’s discretion in selecting a penalty
within the range already available to it without the
special finding[s]....  ” Apprendi, 530 US 486, quot-
ing McMillan, 447 US 88.

The typical application of the Michigan sentencing
guidelines more readily relates to McMillan. Scoring
the OVs merely shifts a defendant’s sentence within the
maximum range. It does not move the defendant from
one maximum sentence to a higher one. A defendant
whose criminal history and jury verdict do not place
him or her in an intermediate sanction cell always
knows what the potential maximum sentence will be: it
is the maximum penalty prescribed by law. Because
there is no notice problem in the application of the
sentencing guidelines in cases not involving intermedi-
ate sanction cells, there is no Sixth Amendment issue
either. All of this changes, however, when an interme-
diate sanction cell is involved.

BLAKELY AND MICHIGAN’S INTERMEDIATE SANCTION CELLS

When a defendant is entitled to a sentence within an
intermediate sanction cell, MCL 769.34(4)(a) sets the
maximum sentence. That sentence is either the upper
limit of the recommended minimum sentence range or
12 months in jail, whichever is shorter. Under the
guidelines, the court must impose this maximum sen-
tence, unless it can state substantial and compelling
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reasons to depart upward. Therefore, the process is no
longer concerned with the defendant’s minimum sen-
tence. This alteration in focus changes the “statutory
maximum” discussed in Apprendi and Blakely.

The new maximum sentence set under MCL
769.34(4)(a) is the “statutory maximum.” This is true
because it is the highest sentence to which the court can
sentence a defendant solely on the basis of the defen-
dant’s criminal record, admissions, and the jury’s ver-
dict. Booker, 543 US 244; Blakely, 542 US 301; Ap-
prendi, 530 US 490; Jones, 526 US 251-252. And, if the
court makes findings of fact moving the sentence to a
higher statutory maximum, the defendant faces either
(1) a different criminal charge or (2) the increased
stigma of an extended sentence.

This is specifically what the Supreme Court sought to
avoid. Apprendi, 530 US 484. Any judicial fact-finding
that shifts the defendant’s sentence above the statutory
maximum is unconstitutional and violates Jones and its
progeny. By scoring the OVs or stating substantial and
compelling reasons to depart from the sentencing
guidelines range, a court engages in such judicial fact-
finding.

The question then becomes: Who is entitled to an
intermediate sanction cell? Again, the central holding of
the pertinent cases is that

[alny fact (other than a prior conviction) which is necessary
to support a sentence exceeding the maximum authorized
by the facts established by a plea of guilty or a jury verdict
must be admitted by the defendant or proved to a jury
beyond a reasonable doubt. [Booker, 543 US 244.]

In other words, a defendant is entitled to a sentence
based solely on (1) the defendant’s prior convictions and
(2) any facts he or she admitted or any facts that were
specifically found by the jury. Id.
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To determine an appropriate sentence in Michigan,
the sentencing court should score only the PRVs. This is
true because these factors are based on the defendant’s
prior convictions and relations to the criminal justice
system. To determine whether a defendant’s sentence
falls within an intermediate sanction cell, the sentenc-
ing court should not score the OVs. This is because they
are based on factual determinations that are made by
the trial court by a preponderance of the evidence. Such
judicial fact-finding was explicitly rejected in the
Blakely line of cases. Id. at 234-235. The only time the
sentencing court should score an OV is when the
underlying fact was admitted by the defendant or found
by the jury beyond a reasonable doubt. But this occurs
only in rare cases.

Therefore, it is safe to conclude that a Michigan
defendant is entitled to an intermediate sanction cell
sentence when his or her PRV level alone supports such
a sentence. On the other hand, a defendant whose PRV
level is too high to place him or her in an intermediate
sanction cell is not entitled to a sentence within an
intermediate sanction cell. The latter defendant falls
under the general sentencing scheme and is subject to
the maximum sentence set by law. In that case, the trial
court is free to make the judicial findings of fact
necessary to score the OVs.

The instant case is demonstrative of the distinction.
Defendant did not admit any fact necessary to score
OVs 1, 2, and 3. And the jury made no specific findings
of fact regarding these OVs. Thus, defendant’s sentence
should be based solely on his PRV level. Defendant’s
PRV level was two points, which placed him in the B-I
cell. The B-I cell provides a sentence range of zero to 11
months for a second-offense habitual offender. MCL
777.65; MCL 777.21(3)(a). This is an intermediate sanc-
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tion cell. MCL 769.34(4)(a). Therefore, defendant was
entitled to an intermediate sanction sentence. As dis-
cussed above, this means a maximum sentence of 11
months in jail.

But the trial court made judicial findings of fact using
a preponderance of the evidence to score OVs 1, 2, and
3. These judicial findings increased defendant’s maxi-
mum sentence because they moved defendant into a
straddle cell. At that point, he was no longer entitled to
an intermediate sanction sentence. Because the judge’s
findings of fact increased defendant’s maximum sen-
tence, they violated defendant’s Sixth Amendment
rights. Defendant suffered a greater stigma through an
increased sentence than the stigma he would have been
subjected to had his sentence been based solely on his
PRYV level. This increased stigma undermines the basic
concepts of the right to trial by jury and defeats the
intent of the Founding Fathers to ensure a publicly
controlled judiciary. Apprendi, 530 US 483-484.

Just as in the Ring case, scoring the OVs here was
the functional equivalent of convicting defendant of a
different criminal offense. Although he had been con-
victed only of assault with intent to do great bodily