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ADMINISTRATIVE ORDER
No. 2010-6

E-FILING PILOT PROJECT IN THE 16TH CIRCUIT COURT

(MACOMB COUNTY)

Entered December 28, 2010 (File No. 2002-37)—REPORTER.

On order of the Court, the 16th Circuit Court is
authorized to implement an Electronic Document Fil-
ing Pilot Project. The pilot project is established to
study the effectiveness of electronically filing court
documents in lieu of traditional paper filings. The pilot
project shall begin on January 1, 2011, or as soon
thereafter as is possible, and shall remain in effect until
December 31, 2012, or further order of this Court. The
16th Circuit Court is aware that rules regarding elec-
tronic filing have been published for comment by this
Court. If this Court adopts electronic-filing rules during
the pendency of the 16th Circuit Court Electronic
Document Filing Pilot Project, the 16th Circuit Court
will, within 60 days of the effective date of the rules,
comply with the requirements of those rules. The 16th
Circuit Court will track the participation and effective-
ness of this pilot program and shall report to and
provide information as requested by the State Court
Administrative Office.

1. Construction
The purpose of the pilot program is to study the

effectiveness of electronically filing court documents in
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connection with the just, speedy, and economical deter-
mination of the actions involved in the pilot program.
The Sixteenth Circuit Court may exercise its discretion
to grant necessary relief to avoid the consequences of
error so as not to affect the substantial rights of the
parties. Except for matters related to electronically
filing documents during the pilot program, the Michi-
gan Rules of Court govern all other aspects of the cases
involved in the pilot.

2. Definitions

a. “Clerk” means the Macomb County Clerk.

b. “E-filing” means any court pleading, motion, brief,
response, list, order, judgment, notice, or other docu-
ment filed electronically pursuant to the pilot program.

c. “LAO” means all local administrative orders gov-
erning the Sixteenth Judicial Circuit Court.

d. “MCR” means the Michigan Rules of Court.

e. “Pilot program” means the initiative by the Six-
teenth Judicial Circuit Court, the Macomb County
Clerk/Register of Deeds, and the Macomb County Infor-
mation Technology Department in conjunction with
Vista Solutions Group, LP, and under the supervision of
the State Court Administrative Office. This e-filing
application facilitates the electronic filing of pleadings,
motions, briefs, responses, lists, orders, judgments,
notices, and other documents. All state courts in Michi-
gan are envisioned as eventually permitting e-filing
(with appropriate modifications and improvements).
The Macomb County pilot program will begin testing
with two circuit judges with “C” and “N” type civil
cases. The court plans to expand the pilot program to all
circuit judges. The pilot program is expected to last
approximately two years, beginning on January 1, 2011,
and will be implemented in phases as described below.
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f. “Technical malfunction” means any hardware,
software, or other malfunction that prevents a user
from timely filing a complete e-filing or sending or
receiving service of an e-filing.

3. Participation in the Pilot Program

a. Participation in the pilot program shall be manda-
tory in all pending “C” or “N” case types assigned to
participating circuit judges. Participation shall be as-
signed following the filing and service of the initial
complaint or other initial filing and assignment of the
case to a participating judge. At the discretion of the
judge, participation may also include post-disposition
proceedings in qualifying case types assigned to partici-
pating judges. The pilot will be implemented in phases
as follows:

i. Phase 1: The Macomb County pilot program will
begin with Civil/Criminal Division civil cases wherein
the case suffix begins with a “C” or an “N” with two
judges.

ii. Phase 2: Three additional Civil/Criminal Division
judges will be added to the pilot within six months after
the pilot has begun.

iii. Phase 3: The remaining Civil/Criminal Division
judges will be added within three months after Phase 2
has begun.

iv. Phase 4: The remaining civil cases will be added to
the pilot within three months after Phase 3 has begun
upon approval by the Michigan Supreme Court.

b. This is a mandatory e-filing project. It is presumed
that all documents will be filed electronically. However,
the Court recognizes that circumstances may arise that
will prevent a party from e-filing. To ensure that all
parties retain access to the courts, parties that demon-
strate good cause will be permitted to file their docu-
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ments with the Clerk, who will then file the documents
electronically. Among the factors that the Sixteenth
Circuit Court will consider in determining whether
good cause exists to excuse a party from mandatory
e-filing are a party’s access to the Internet and indi-
gency. A self-represented party is not excused from the
project merely because the individual does not have
counsel.

4. E-filings Submission, Acceptance, and Time of
Service with the Court; Signature

a. In an effort to facilitate uniform service within the
scope of this project, the Sixteenth Circuit Court
strongly recommends electronic service.

b. Program participants must submit e-filings pursu-
ant to these rules and the pilot program’s technical
requirements. The Clerk may, in accordance with MCR
8.119(C), reject documents submitted for filing that do
not comply with MCR 2.113(C)(1), are not accompanied
by the proper fees, clearly violate Administrative Order
No. 2006-2, do not conform to the technical require-
ments of this pilot project, or are otherwise submitted
in violation of a statute, an MCR, an LAO, or the
program rules.

c. E-filings may be submitted to the Court around the
clock (with the exception of periodic maintenance).
E-filings submitted after the close of normal business
hours (which is currently 4:30 p.m.) shall be deemed
filed on the next business day. Although the system may
be used on a 24-hour basis, technical support will
generally only be available during regular business
hours.

d. E-filings shall be treated as if they were hand-
delivered to the court for all purposes under statute, the
MCR, and the LAO.
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e. A pleading, document, or instrument e-filed or
electronically served under this rule shall be deemed to
have been signed by the judge, court clerk, attorney,
party, or declarant.

i. Signatures submitted electronically shall use the
following form: /s/ John L. Smith.

ii. A document that requires a signature under the
penalty of perjury is deemed signed by the declarant if,
before filing, the declarant has signed a printed form of
the document.

iii. An e-filed document that requires a signature of a
notary public is deemed signed by the notary public if,
before filing, the notary public has signed a printed
form of the document.

f. The original of a sworn or verified document that is
an e-filing (e.g., a verified pleading) or part of an e-filing
(e.g., an affidavit, notarization, or bill of costs) must be
maintained by the filing attorney and made available
upon reasonable request of the court, the signatory, or
opposing party.

g. Proposed orders shall be submitted to the court
in accordance with the provisions of the pilot pro-
gram. The court and the clerk shall exchange the
documents for review and signature pursuant to MCR
2.602(B).

h. By electronically filing the document, the elec-
tronic filer indicates compliance with these rules.

5. Time for Service and Filing of Pleadings, Docu-
ments, and Motions; Judge’s Copies; Hearings on Mo-
tions; Fees

a. All times for filing and serving e-filings shall be
governed by the applicable statute, the MCR and the
LAO as if the e-filings were hand-delivered.
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b. Where a praecipe is required, it must be e-filed
along with the documents that require the praecipe,
unless another court-approved mechanism is approved
and used by the filer.

c. The electronic submission of a motion and brief
through this pilot program satisfies the requirements of
filing a judge’s copy under MCR 2.119(A)(2). Upon
request by the Court, the filing party shall promptly
provide a traditional judge’s copy to chambers.

d. Applicable fees, including e-filing fees and service
fees, shall be paid electronically through procedures
established by the Macomb County Clerk’s Office at the
same time and in the same amount as required by
statute, court rule, or administrative order.

i. Each e-filing is subject to the following e-filing fees:

(1) EFO (e-filing only) $5.00

(2) EFS (e-filing with service) $8.00

(3) SO (service only) $5.00

ii. Users who use credit cards for payment may also
be responsible for a user fee not to exceed 3 percent.

6. Service
a. All parties shall provide the court and opposing

parties with one e-mail address with the functionality
required for the pilot program. All service shall origi-
nate from and be perfected upon this e-mail address.

b. Unless otherwise agreed to by the court and the
parties, all e-filings must be served electronically to the
e-mail addresses of all parties. The subject matter line
for the transmittal of document served by e-mail shall
state: “Service of e-filing in case [insert caption of
case].”

c. The parties and the court may agree that, instead
of e-mail service, e-filings may be served to the parties
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(but not the court) by facsimile or by traditional means.
For those choosing to accept facsimile service:

i. the parties shall provide the court and the opposing
parties with one facsimile number with appropriate
functionality,

ii. the facsimile number shall serve as the number to
which service may be made,

iii. the sender of the facsimile should obtain a confir-
mation of delivery, and

iv. parties shall comply with the requirements of
MCR 2.406 on the use of facsimile communication
equipment.

d. Proof of Service shall be submitted to the 16th
Circuit Court according to MCR 2.107(D) and these
rules.

7. Format and Form of E-filing and Service

a. A party may only e-file documents for one case in
each transaction.

b. All e-filings shall comply with MCR 1.109 and the
technical requirements of the court’s vendor.

c. Any exhibit or attachment that is part of an e-filing
must be clearly designated and identified as an exhibit
or attachment.

d. All e-filings, subject to subsection 6(c) above, shall
be served on the parties in the same format and form as
submitted to the court.

8. Pleadings, Motions, and Documents not to be
E-filed

The following documents shall not be e-filed during
the pilot program and must be filed by the traditional
methods provided in the MCR and the LAO:

a. initiating documents, and
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b. documents to be filed under seal (pursuant to court
order).

9. Official Court Record; Certified Copies

a. For purposes of this pilot program, e-filings are the
official court record. An appellate record shall be certi-
fied in accordance with MCR 7.210(A)(1).

b. Certified or true copies of e-filed documents shall
be issued in the conventional manner by the Macomb
County Clerk’s Office in compliance with the Michigan
Trial Court Case File Management Standards.

c. At the conclusion of the pilot program, if the
program does not continue as a pilot project or in some
other format, the clerk shall convert all e-filings to
paper form in accordance with MCR 8.119(D)(1)(d).
Participating attorneys shall provide reasonable assis-
tance in constructing the paper record.

d. At the conclusion of the pilot program, if the
program continues as a pilot project or in another
format, the Clerk shall provide for record retention and
public access in a manner consistent with the instruc-
tions of the court and the court rules.

10. Court Notices, Orders, and Judgments
At the court’s discretion, the court may issue, file,

and serve orders, judgments, and notices as e-filings.
Pursuant to a stipulation and order, the parties may
agree to accept service from the court via facsimile
pursuant to the procedures set forth in Rule 6(c).

11. Technical Malfunctions
a. A party experiencing a technical malfunction with

the party’s equipment (such as Portable Document
Format [PDF] conversion problems or inability to ac-
cess the pilot sites), another party’s equipment (such as
an inoperable e-mail address), or an apparent technical
malfunction of the court’s pilot equipment, software, or
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server shall use reasonable efforts to timely file or
receive service by traditional methods and shall provide
prompt notice to the court and the parties of any such
malfunction.

b. If a technical malfunction has prevented a party
from timely filing, responding to, or otherwise perfect-
ing or receiving service of an e-filing, the affected party
may petition the 16th Circuit Court for relief. Such
petition shall contain an adequate proof of the technical
malfunction and set forth good cause for failure to use
non-electronic means to timely file or serve a document.
The court shall liberally consider proof of the technical
malfunction and use its discretion in determining
whether such relief is warranted.

12. Privacy Considerations (Personal Identifiers)

a. With respect to any e-filing, the following require-
ments for personal information shall apply for the
following personal identifiers:

i. Social Security Numbers: Pursuant to Administrative
Order No. 2006-2, full social security numbers shall not be
included in e-filings. If an individual’s social security
number must be referenced in an e-filing, only the last
four digits of that number may be used and the number
specified in the following format: XXX-XX-1234.

ii. Names of Minor Children: Unless named as a
party, the identity of minor children shall not be in-
cluded in e-filings. If a non-party minor child must be
mentioned, only the initials of that child’s name may be
used.

iii. Dates of Birth: An individual’s full birth date shall
not be included in e-filings. If an individual’s date of
birth must be referenced in an e-filing, only the year
may be used and the date specified in the following
format: XX/XX/1998.
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iv. Financial Account Numbers: Full financial ac-
count numbers shall not be included in e-filings unless
required by statute, court rule, or other authority. If a
financial account number must be referenced in an
e-filing, only the last four digits of these numbers may
be used and the number specified in substantially the
following format: XXXXX1234.

v. Driver’s License Numbers and State-Issued Per-
sonal Identification Card Numbers: A person’s full
driver’s license number and state issued personal iden-
tification number shall not be included in e-filings. If an
individual’s driver’s license number or state-issued
personal identification card number must be referenced
in an e-filing, only the last four digits of that number
should be used and the number specified in substan-
tially the following format: X-XXXXXX-XX1-234.

vi. Home Addresses: With the exception of a self-
represented party, full home addresses shall not be
included in e-filings. If an individual’s home address
must be referenced in an e-filing, only the city and state
should be used.

b. Parties wishing to file a pleading containing a
complete personal data identifier as listed above may:

i. Pursuant to and in accordance with the MCR and
the LAO, file a motion to file a traditional paper version
of the document under seal. The court, in granting the
motion to file the document under seal, may still
require that an e-filing that does not reveal the com-
plete personal data identifier be filed for the public files;
or,

ii. Pursuant to and in accordance with the applicable
MCR and LAO, obtain a court order to file a traditional
paper reference list under seal. The reference list shall
contain the complete personal data identifiers and the
redacted identifiers used in the e-filing. All references
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in the case to the redacted identifiers included in the
reference list shall be construed to refer to the corre-
sponding complete personal data identifiers. The refer-
ence list must be filed under seal, and may be amended
as of right.

c. Parties should exercise caution when filing papers
that contain private or confidential information, includ-
ing, but not limited to, the information covered above
and listed below:

i. Medical records, treatment and diagnosis;

ii. Employment history;

iii. Individual financial information;

iv. Insurance information;

v. Proprietary or trade secret information

vi. Information regarding an individual’s cooperation
with the government; and,

vii. Personal information regarding the victim of any
criminal activity.

13. Records and Reports: Further, the 16th Circuit
Court shall file an annual report with the Supreme
Court covering the project to date by January 1 of each
year (or more frequently or on another date as specified
by the Court) that outlines the following:

a. Detailed financial data that show the total amount
of money collected in fees for documents filed or served
under the pilot project to date, the original projections
for collections of fees, and whether the projections have
been met or exceeded.

b. Detailed financial information regarding the dis-
tribution or retention of collected fees, including the
amount paid to each vendor per document and in total
for the subject period, the amount retained by the Court
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per document and in total for the period, and whether
the monies retained by the Court are in a separate
account or

c. commingled with other monies.
d. A detailed itemization of all costs attributed to the

project to date and a statement of whether and when
each cost will recur.

e. A detailed itemization of all cost savings to the
Court whether by reduced personnel or otherwise and a
statement of whether any cost savings to the Court are
reflected in the fee structure charged to the parties.

f. Information regarding how the filing and service
fees were calculated and whether it is anticipated that
those fees will be necessary and continued after the
conclusion of the pilot program.

g. A statement of projections regarding anticipated
e-filing and service-fee collections and expenditures for
the upcoming periods.

14. Amendment
These rules may be amended upon the recommenda-

tion of the participating judges, the approval of the
Chief Judge, and authorization by the State Court
Administrator.

15. Expiration
Unless otherwise directed by the Michigan Supreme

Court, this pilot program, requiring parties to electroni-
cally file documents in cases assigned to participating
judges, shall continue until December 31, 2012.
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ADMINISTRATIVE ORDER
No. 2011-1

E-FILING PILOT PROJECT IN THE 3RD CIRCUIT COURT
(WAYNE COUNTY)

Entered February 1, 2011 (File No. 2002-37)—REPORTER.

On order of the Court, the 3rd Circuit Court is
authorized to implement an Electronic Document Fil-
ing Pilot Project. The pilot project is established to
study the effectiveness of electronically filing court
documents in lieu of traditional paper filings. The pilot
project shall begin January 1, 2011, or as soon thereaf-
ter as is possible, and shall remain in effect until July 1,
2015, or further order of this Court. The 3rd Circuit
Court is aware that rules regarding electronic filing
have been published for comment by this Court. If this
Court adopts electronic-filing rules during the pen-
dency of the 3rd Circuit Court Electronic Document
Filing Pilot Project, the 3rd Circuit Court will, within
60 days of the effective date of the rules, comply with
the requirements of those rules.

The 3rd Circuit Court will track the participation
and effectiveness of this pilot program and shall report
to and provide information as requested by the State
Court Administrative Office.

1. Construction
The purpose of the pilot program is to study the

effectiveness of electronically filing court documents in
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connection with the just, speedy, and economical deter-
mination of the actions involved in the pilot program.
The 3rd Circuit Court may exercise its discretion to
grant necessary relief to avoid the consequences of error
so as not to affect the substantial rights of the parties.
Except for matters related to electronically filing or
service of documents during the pilot program, the
Michigan Rules of Court govern all other aspects of the
cases involved in the pilot.

2. Definitions

(a) “Clerk” means the Wayne County Clerk.

(b) “E-filing” means any court pleading, motion,
brief, response, list, order, judgment, notice, or other
document filed electronically pursuant to the pilot
program.

(c) “LAO” means all local administrative orders
governing the 3rd Circuit Court.

(d) “MCR” means the Michigan Court Rules.
(e) “Pilot program” means the initiative by the 3rd

Circuit Court, and the Wayne County Clerk in conjunc-
tion with Tyler Technologies, Inc., and under the su-
pervision of the State Court Administrative Office to
facilitate the electronic filing of pleadings, motions,
briefs, responses, lists, orders, judgments, notices, and
other documents. The pilot program will begin testing
with asbestos cases. The 3rd Circuit Court and the
Wayne County Clerk plan to expand the testing into the
remainder of case types in the civil division upon
approval by the Supreme Court.

(f) “Asbestos” means the matters that the pilot
project will test and are described as all pending cases
identified as an “NP” case type based in whole or in
part on a claim of injury as a result of exposure to
asbestos.
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(g) “Technical malfunction” means any hardware,
software, or other malfunction that prevents a user
from timely filing a complete e-filing or sending or
receiving service of an e-filing.

3. Participation in the Pilot Program

(a) Participation in the pilot project shall be manda-
tory in all pending “Asbestos” type cases. Participation
shall be assigned following the filing and service of the
initial complaint or other initial filing and assignment
of the case to the participating judge. Expansion into
the other civil division case types will occur after
approval by the Supreme Court.

(b) This is a mandatory e-filing project. It is pre-
sumed that all documents will be filed electronically.
However, the Court recognizes that circumstances may
arise that will prevent one from e-filing. To ensure that
all parties retain access to the courts, parties that
demonstrate good cause will be permitted to file their
documents with the clerk, who will then file the docu-
ments electronically. Among the factors that the 3rd
Circuit Court will consider in determining whether
good cause exists to excuse a party from mandatory
e-filing is a party’s access to the Internet and indigency.
A self-represented party is not excused from the project
merely because the individual does not have counsel.

4. E-filings Submission, Acceptance and Time of
Service with the Court; Signature

(a) Program participants must submit e-filings pur-
suant to these rules and the pilot project’s technical
requirements. The clerk may, in accordance with MCR
8.119(C), reject documents submitted for filing that do
not comply with MCR 2.113(C)(1), are not accompanied
by the proper fees, do not conform to the technical
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requirements of this pilot project, or are otherwise
submitted in violation of a statute, an MCR, an LAO, or
the program rules.

(b) E-filings may be submitted to the court at any
time, but shall only be reviewed and accepted for filing
by the clerk’s office during the normal business hours of
8:30 a.m. to 4:30 p.m. E-filings submitted after business
hours shall be deemed filed on the business day the
e-filing is accepted (usually the next business day). The
clerk shall process e-filings on a first-in, first-out basis.

(c) E-filings shall be treated as if they were hand-
delivered to the court for all purposes under statute, the
MCR, and the LAO.

(d) A pleading, document, or instrument e-filed or
electronically served under this rule shall be deemed to
have been signed by the judge, court clerk, attorney,
party, or declarant.

(i) Signatures submitted electronically shall use the
following form: /s/ John L. Smith.

(ii) A document that requires a signature under
penalty of perjury is deemed signed by the declarant if,
before filing, the declarant has signed a printed form of
the document.

(iii) An e-filed document that requires a signature of
a notary public is deemed signed by the notary public if,
before filing, the notary public has signed a printed
form of the document.

(e) The original of a sworn or verified document that
is an e-filing (e.g., a verified pleading) or part of an
e-filing (e.g., an affidavit, notarization, or bill of costs)
must be maintained by the filing attorney and made
available upon reasonable request of the court, the
signatory, or opposing party.
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(f) Proposed orders shall be submitted to the court in
accordance with the provisions of the pilot project. The
court and the clerk shall exchange the documents for
review and signature pursuant to MCR 2.602(B).

(g) By electronically filing the document, the elec-
tronic filer affirms compliance with these rules.

5. Time for Service and Filing of Pleadings, Docu-
ments, and Motions; Judge’s Copies, Hearings on Mo-
tions; Fees

(a) All times for filing and serving e-filings shall be
governed by the applicable statute, the MCR, and the
LAO as if the e-filings were hand-delivered.

(b) The electronic submission of a motion and brief
through this pilot project satisfies the requirements of
filing a judge’s copy under MCR 2.119(A)(2). Upon
request by the court, the filing party shall promptly
provide a traditional judge’s copy to chambers.

(c) Applicable fees, including e-filing fees and service
fees, shall be paid electronically through procedures
established by the clerk at the same time and in the
same amount as required by statute, court rule, or
administrative order.

(i) Each e-filing is subject to the following e-filing
fees:

Type of Filing Fee
EFO (e-filing only) $5.00
EFS (e-filing with service) $8.00
SO (service only) $5.00

(ii) Users who use credit cards for payment are also
responsible for a 3% user fee.

6. Service
(a) All parties shall provide the court and opposing

parties with one e-mail address with the functionality
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required for the pilot project. All service shall originate
from and be perfected upon this e-mail address.

(b) Unless otherwise agreed to by the court and the
parties, all e-filings must be served electronically to the
e-mail addresses of all parties. The subject matter line
for the transmittal of document served by e-mail shall
state: “Service of e-filing in case [insert caption of
case].”

(c) The parties and the court may agree that, instead
of e-mail service, e-filings may be served to the parties
(but not the court) by facsimile or by traditional means.
For those choosing to accept facsimile service:

(i) the parties shall provide the court and the oppos-
ing parties with one facsimile number with appropriate
functionality,

(ii) the facsimile number shall serve as the number to
which service may be made,

(iii) the sender of the facsimile should obtain a
confirmation of delivery, and

(iv) parties shall comply with the requirements of
MCR 2.406 on the use of facsimile communication
equipment.

(d) Proof of service shall be submitted to the 3rd
Circuit Court according to MCR 2.107(D) and this
administrative order.

7. Format and Form of E-filing and Service
(a) A party may only e-file documents for one case in

each transaction.
(b) All e-filings shall comply with MCR 1.109 and the

technical requirements of the court’s vendor.
(c) Any exhibit or attachment that is part of an

e-filing must be clearly designated and identified as an
exhibit or attachment.
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(d) All e-filings, subject to section 6(c) above, shall be
served on the parties in the same format and form as
submitted to the court.

(e) All documents filed electronically shall be in
electronically generated text format (such as native
portable digital format [PDF]) so that the text of the
submission is searchable and taggable. Any attach-
ments and exhibits that are not available as electroni-
cally generated text may be scanned.

(f) When a filing includes grouped documents (i.e., a
motion and accompanying exhibits or attachments)
each such document shall be separately bookmarked by
an identifying tab.

8. Pleadings, Motions, and Documents not to be
E-filed

The following documents shall not be e-filed during
the pilot project and must be filed by the traditional
methods provided in the MCR and the LAO:

(a) documents to be filed under seal (pursuant to
court order),

(b) initiating documents, and
(c) documents for case evaluation proceedings.
9. Official Court Record; Certified Copies
(a) For purposes of this pilot project, e-filings are the

official court record. An appellate record shall be certi-
fied in accordance with MCR 7.210(A)(1).

(b) Certified or true copies of e-filed documents shall
be issued in the conventional manner by the clerk in
compliance with the Michigan Trial Court Case File
Management Standards.

(c) At the conclusion of the pilot project, if the
program does not continue as a pilot project or in some
other format, the clerk shall convert all e-filings to
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paper form in accordance with MCR 8.119(D)(1)(d).
Participating attorneys shall provide reasonable assis-
tance in constructing the paper record.

(d) At the conclusion of the pilot project, if the
program continues as a pilot project or in another
format, the clerk shall provide for record retention and
public access in a manner consistent with the instruc-
tions of the Court and the court rules.

10. Court Notices, Orders, and Judgments

At the court’s discretion, the court may issue, file,
and serve orders, judgments, and notices as e-filings.
Pursuant to a stipulation and order, the parties may
agree to accept service from the court via facsimile
pursuant to the procedures set forth in section 6(c)
above.

11. Technical Malfunctions

(a) A party experiencing a technical malfunction with
the party’s equipment (such as format or conversion
problems or inability to access the pilot sites), another
party’s equipment (such as an inoperable e-mail ad-
dress), or an apparent technical malfunction of the
court’s pilot equipment, software, or server shall use
reasonable efforts to timely file or receive service by
traditional methods and shall provide prompt notice to
the court and the parties of any such malfunction.

(b) If a technical malfunction has prevented a party
from timely filing, responding to, or otherwise perfect-
ing or receiving service of an e-filing, the affected party
may petition the 3rd Circuit Court for relief. Such
petition shall contain an adequate proof of the technical
malfunction and set forth good cause for failure to use
non-electronic means to timely file or serve a document.
The court shall liberally consider proof of the technical
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malfunction and use its discretion in determining
whether such relief is warranted.

12. Privacy Considerations

(a) With respect to any e-filing, the following require-
ments for personal information shall apply:

(i) Social Security Numbers. Pursuant to Adminis-
trative Order No. 2006-2, full social security numbers
shall not be included in e-filings. If an individual’s social
security number must be referenced in an e-filing, only
the last four digits of that number may be used and the
number specified in substantially the following format:
XXX-XX-1234.

(ii) Names of Minor Children. Unless named as a
party, the identity of a minor child shall not be included
in e-filings. If a nonparty minor child must be men-
tioned, only the initials of that child’s name may be
used.

(iii) Dates of Birth. An individual’s full birth date
shall not be included in e-filings. If an individual’s date
of birth must be referenced in an e-filing, only the year
may be used and the date specified in substantially the
following format: XX/XX/1998.

(iv) Financial Account Numbers. Full financial ac-
count numbers shall not be included in e-filings unless
required by statute, court rule, or other authority. If a
financial account number must be referenced in an
e-filing, only the last four digits of these numbers may
be used and the number specified in substantially the
following format: XXXXX1234.

(v) Driver’s License Numbers and State-Issued Per-
sonal Identification Card Numbers. A person’s full
driver’s license number and state-issued personal iden-
tification number shall not be included in e-filings. If an
individual’s driver’s license number or state-issued
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personal identification card number must be referenced
in an e-filing, only the last four digits of that number
should be used and the number specified in substan-
tially the following format: X-XXX-XXX-XX1-234.

(vi) Home Addresses. With the exception of a self-
represented party, full home addresses shall not be
included in e-filings. If an individual’s home address
must be referenced in an e-filing, only the city and state
shall be used.

(b) Parties wishing to file a complete personal data
identifier listed above may:

(i) Pursuant to and in accordance with the MCR
and/or the LAO, file a motion to file a traditional paper
version of the document under seal. The court, in
granting the motion to file the document under seal,
may still require that an e-filing that does not reveal the
complete personal data identifier be filed for the public
files, or

(ii) Pursuant to and in accordance with the applicable
MCR and LAO, obtain a court order to file a traditional
paper reference list under seal. The reference list shall
contain the complete personal data identifiers and the
redacted identifiers used in the e-filing. All references
in the case to the redacted identifiers included in the
reference list shall be construed to refer to the corre-
sponding complete personal data identifiers. The refer-
ence list must be filed under seal, and may be amended
as of right.

(c) Parties should exercise caution when filing papers
that contain private or confidential information, includ-
ing, but not limited to, the information covered above
and listed below:

(i) Medical records, treatment and diagnosis;
(ii) Employment history;
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(iii) Individual financial information;

(iv) Insurance information;

(v) Proprietary or trade secret information;

(vi) Information regarding an individual’s coopera-
tion with the government; and

(vii) Personal information regarding the victim of
any criminal activity.

13. Records and Reports

The 3rd Circuit Court shall file an annual report with
the Supreme Court covering the project to date by
January 1 of each year (or more frequently or on
another date as specified by the Court) that outlines the
following:

(a) Detailed financial data that show the total
amount of money collected in fees for documents filed
or served under the pilot project to date, the original
projections for collections of fees, and whether the
projections have been met or exceeded.

(b) Detailed financial information regarding the dis-
tribution or retention of collected fees, including the
amount paid to Tyler Technologies, Inc., per document
and in total for the subject period, the amount retained
by the court per document and in total for the period,
and whether the monies retained by the court are in a
separate account or commingled with other monies.

(c) A detailed itemization of all costs attributed to the
project to date and a statement of whether and when
each cost will recur.

(d) A detailed itemization of all cost savings to the
court whether by reduced personnel or otherwise and a
statement of whether any cost savings to the court are
reflected in the fee structure charged to the parties.
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(e) Information regarding how the filing and service
fees were calculated and whether it is anticipated that
those fees will be necessary and continued after the
conclusion of the pilot program.

(f) A statement of projections regarding anticipated
e-filing and service-fee collections and expenditures for
the upcoming periods.

14. Amendment
Procedural aspects of these rules may be amended

upon the recommendation of the participating judges,
the approval of the chief judge, and authorization by the
State Court Administrator. Proposed substantive
changes, including, for example, a proposed expansion
of the program to permit additional case types and a
proposed change in fees, must be submitted to the
Supreme Court for approval.

15. Expiration
Unless otherwise directed by the Michigan Supreme

Court, this pilot project, requiring parties to electroni-
cally file documents in cases assigned to participating
judges, shall continue until July 15, 2015.
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AMENDMENTS OF MICHIGAN
COURT RULES OF 1985

Adopted September 21, 2010, effective immediately (File No. 2009-30)—
REPORTER.

[The present language is repealed and replaced
by the following language, with additions indicated
by underline and deletions by strikeover, unless

otherwise indicated below:]

RULE 1.108. COMPUTATION OF TIME.

In computing a period of time prescribed or allowed
by these rules, by court order, or by statute, the follow-
ing rules apply:

(1) The day of the act, event, or default after which
the designated period of time begins to run is not
included. The last day of the period is included, unless
it is a Saturday, Sunday, legal holiday, or holiday day on
which the court is closed pursuant to court order; in
that event the period runs until the end of the next day
that is not a Saturday, Sunday, legal holiday, or holiday
day on which the court is closed pursuant to court order.

(2)-(3) [Unchanged.]

Staff comment: The amendment of MCR 1.108(1) extends the rule to
any day that the court has ordered a court closure. A time period would
be extended to the next day the court is open.

The staff comment is not an authoritative construction by the Court.
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Adopted September 21, 2010, effective January 1, 2011 (File No.
2010-09)—REPORTER.

[The present language is repealed and replaced
by the following language, with additions indicated
by underline and deletions by strikeover, unless

otherwise indicated below:]

RULE 3.973. DISPOSITIONAL HEARING.
(A)-(D) [Unchanged.]
(E) Evidence; Reports.
(1)-(4) [Unchanged.]
(5) The court, upon receipt of a local foster care

review board’s report, shall include the report in the
court’s confidential social file. The court shall ensure
that all parties have had the opportunity to review the
report and file objections before a dispositional order,
dispositional review order, or permanency planning
order is entered. The court may at its discretion include
recommendations from the report in its orders.

(F)-(H) [Unchanged.]

RULE 3.975. POST-DISPOSITIONAL PROCEDURES: CHILD IN
FOSTER CARE.

(A)-(D) [Unchanged.]
(E) Procedure. Dispositional review hearings must be

conducted in accordance with the procedures and rules
of evidence applicable to the initial dispositional hear-
ing. The report of the agency that is filed with the court
must be accessible to the parties and offered into
evidence. The court shall consider any written or oral
information concerning the child from the child’s par-
ent, guardian, legal custodian, foster parent, child car-
ing institution, or relative with whom a child is placed,
in addition to any other relevant and material evidence
at the hearing. The court, on request of a party or on its
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own motion, may accelerate the hearing to consider any
element of a case service plan. The court, upon receipt
of a local foster care review board’s report, shall include
the report in the court’s confidential social file. The
court shall ensure that all parties have had the oppor-
tunity to review the report and file objections before a
dispositional order, dispositional review order, or per-
manency planning order is entered. The court may at
its discretion include recommendations from the report
in its orders.

(F)-(H) [Unchanged.]

RULE 3.976. PERMANENCY PLANNING HEARINGS.
(A)-(C) [Unchanged.]
(D) Hearing Procedure; Evidence.
(1)-(2) [Unchanged.]
(3) The court, upon receipt of a local foster care

review board’s report, shall include the report in the
court’s confidential social file. The court shall ensure
that all parties have had the opportunity to review
the report and file objections before a dispositional
order, dispositional review order, or permanency
planning order is entered. The court may at its
discretion include recommendations from the report
in its orders.

(E) [Unchanged.]

Staff Comment: The amendments of MCR 3.973, 3.975, and 3.976
require a court to maintain a local foster care review board report in the
court’s confidential social file, and ensure that all parties have had the
opportunity to review the report before the court enters a dispositional
order, dispositional review order, or permanency planning order. Courts
also may include recommendations from the report in their orders under
the new language.

The staff comment is not an authoritative construction by the Court.
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Adopted September 21, 2010, effective January 1, 2011 (File No.
2008-38)—REPORTER.

[The present language is repealed and replaced by
the following language, with additions indicated by

underline and deletions by strikeover, unless
otherwise indicated below:]

RULE 6.201. DISCOVERY.
(A) Mandatory Disclosure. In addition to disclosures

required by provisions of law other than MCL 767.94a,
a party upon request must provide all other parties:

(1) the names and addresses of all lay and expert
witnesses whom the party may call at trial; in the alter-
native, a party may provide the name of the witness and
make the witness available to the other party for inter-
view; the witness list may be amended without leave of
the court no later than 28 days before trial;

(2) any written or recorded statement, including
electronically recorded statements, pertaining to the
case by a lay witness whom the party may call at trial,
except that a defendant is not obliged to provide the
defendant’s own statement;

(3) the curriculum vitae of an expert the party may
call at trial and either a report by the expert or a
written description of the substance of the proposed
testimony of the expert, the expert’s opinion, and the
underlying basis of that opinion;

(4) any criminal record that the party may use at trial
to impeach a witness;

(5) a description or list of criminal convictions,
known to the defense attorney or prosecuting attorney,
of any witness whom the party may call at trial; and

(6) a description of and an opportunity to inspect any
tangible physical evidence that the party may introduce
at trial, including any document, photograph, or other
paper, with copies to be provided on request. A party
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may request a hearing regarding any question of costs
of reproduction, including the cost of providing copies of
electronically recorded statements. On good cause
shown, the court may order that a party be given the
opportunity to test without destruction any tangible
physical evidence.

(B) Discovery of Information Known to the Prosecut-
ing Attorney. Upon request, the prosecuting attorney
must provide each defendant:

(1) any exculpatory information or evidence known
to the prosecuting attorney;

(2) any police report and interrogation records con-
cerning the case, except so much of a report as concerns
a continuing investigation;

(3) any written or recorded statements, including
electronically recorded statements, by a defendant, co-
defendant, or accomplice pertaining to the case, even if
that person is not a prospective witness at trial;

(4) any affidavit, warrant, and return pertaining to a
search or seizure in connection with the case; and

(5) any plea agreement, grant of immunity, or other
agreement for testimony in connection with the case.

(C)-(J) [Unchanged.]

(K) Except as otherwise provided in MCR
2.302(B)(6), electronic materials are to be treated in the
same manner as nonelectronic materials under this
rule. Nothing in this rule shall be construed to conflict
with MCL 600.2163a.

Staff Comment: This amendment specifically incorporates electroni-
cally recorded statements into the materials that must be provided to
other parties in a criminal proceeding, although the judge may specify the
conditions for discovery as allowed under MCR 2.302(B)(6).

The staff comment is not an authoritative construction by the Court.
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Adopted November 16, 2010, effective January 1, 2011 (File No.
2009.25)—REPORTER.

[The present language is amended below with
additions indicated in underlining and deletions

indicated in strikeover.]

RULE 8.120. LAW STUDENTS AND RECENT GRADUATES;

PARTICIPATION IN LEGAL AID CLINICS, DEFENDER OFFICES,

AND LEGAL TRAINING PROGRAMS.

(A) Legal Aid Clinics; Defender Offices. Effective
legal service for each person in Michigan, regardless of
that person’s ability to pay, is important to the directly
affected person, to our court system, and to the whole
citizenry. Law students and recent law graduates, under
supervision by a member of the state bar, may staff
public and nonprofit defender offices, and legal aid
clinics that are organized under a city or county bar
association or an accredited law school or for the
primary purpose of providing free legal services to
indigent persons.

(B) Legal Training Programs. Law students and
recent law graduates may participate in legal training
programs organized in the offices of county prosecuting
attorneys, county corporation counsel, city attorneys,
and the Attorney General.

(C) Eligible Students. A student in a law school
approved by the American Bar Association who has
received a passing grade in law school courses and has
completed the first year is eligible to participate in a
clinic or program listed in subrules (A) and (B) if the
student meets the academic and moral standards estab-
lished by the dean of that school. For the purpose of this
rule, a “recent law graduate” is a person who has
graduated from law school within the last year. The
student or graduate must certify in writing that he or
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she has read and is familiar with the Michigan Rules of
Professional Conduct and the Michigan Court Rules,
and shall take an oath which is reasonably equivalent to
the Michigan Lawyer’s Oath in requiring at a minimum
the promise to: (a) support the Constitution of the
United States; (b) support the Constitution of the State
of Michigan; (c) maintain the respect due to courts of
justice and judicial officers; (d) never seek to mislead a
judge or jury by any artifice or false statement of fact or
law; (e) maintain the confidence and preserve inviolate
the secrets of the client; (f) abstain from all offensive
personality; (g) advance no fact prejudicial to the honor
or reputation of a party or witness, unless required by
the justice of the cause; and (h) in all other respects
conduct himself or herself personally and professionally
in conformity with the high standards of conduct im-
posed upon members of the state bar of Michigan.

(D) Scope; Procedure.

(1) A member of the legal aid clinic, in representing
an indigent person, is authorized to advise the person
and to negotiate and appear on the person’s behalf in all
Michigan courts except the Court of Appeals and the
Supreme Court. The indigent person that will be as-
sisted by the student must consent in writing to the
representation.

(2) Representation must be conducted under the
supervision of a state bar member. Supervision by a
state bar member includes the duty to examine and sign
all pleadings filed. It does not require the state bar
member to be present

(a) while a law student or graduate is advising an
indigent person or negotiating on the person’s behalf, or

(b) during a courtroom appearance of a law student
or graduate, except
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(i) during an appellate argument or

(ii) in a criminal or juvenile case exposing the client
to a penalty of imprisonmentmore than 6 months.

The supervising attorney shall assume all personal
professional responsibility for the student’s or gradu-
ate’s work, and should consider purchasing professional
liability insurance to cover the practice of such student
or graduate.

(3) A law student or graduate may not appear in a case
in a Michigan court without the approval of the judge of
that court or a majority of the panel of judges to which the
case is assigned. If the judge or a majority of the panel
grants approval, the judge or a majority of the panel may
suspend the proceedings at any stage if the judge or a
majority of the panel he or she determines that the
representation by the law student or graduate

(a) is professionally inadequate, and

(b) substantial justice requires suspension.

In the Court of Appeals, a request for a law student or
graduate to appear at oral argument must be submitted
by motion to the panel that will hear the case. The panel
may deny the request or establish restrictions or other
parameters for the representation on a case-by-case
basis.

(4) A law student or graduate serving in a prosecu-
tor’s, county corporation counsel’s, city attorney’s, or
Attorney General’s program may be authorized to per-
form comparable functions and duties assigned by the
prosecuting attorney, county attorney, city attorney, or
Attorney General, except that

(a) the law student or graduate is subject to the
conditions and restrictions of this rule; and
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(b) the law student or graduate may not be appointed as
an assistant prosecutor, assistant corporation counsel,
assistant city attorney, or assistant Attorney General.

Staff Comment: Under this amendment, a law student or recent law
graduate who is a member of a legal aid clinic is eligible to appear on
behalf of a client in the Court of Appeals. The appearance would require
the same protections that now exist, i.e., supervision by a licensed
attorney who signs all pleadings, and approval by a majority of the judges
of the assigned panel. In addition, the amendments require that an
indigent person indicate in writing that he or she consents to the
representation by the student, and the student must certify that he or
she is familiar with the Michigan Rules of Professional Conduct and the
Michigan Court Rules. The amendments further state that the supervis-
ing attorney shall assume personal professional liability for the student’s
or graduate’s work, and require students and recent graduates to take an
oath similar to the one taken by licensed attorneys. The Court will review
the effects of this rule in two years.

The staff comment is not an authoritative construction by the Court.

MARKMAN, J. (dissenting). The modified court rule
would allow law students to represent persons in the
Court of Appeals of this state. I offered three amend-
ments to the modified rule, requiring (a) that such
students must take an oath which is reasonably equiva-
lent to the Michigan Lawyer’s Oath; (b) that the stu-
dent’s supervising attorney assume personal profes-
sional responsibility for the student’s representation;
and (c) that the supervising attorney must be present
during all appellate arguments in a criminal or juvenile
case exposing the client to a penalty of imprisonment.

I am pleased that my colleagues have adopted these
amendments and, in truth, my concerns about the modi-
fied rule are now considerably allayed, in particular by the
fact that student advocates, who are most in need of
appreciating their specific obligations to the Constitution,
to the court, to clients, to opposing counsel, to parties and
witnesses, and to rules of professional conduct, will not be
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the only practitioners in the Court of Appeals who are
exempt from taking an oath to honor these obligations.

Nonetheless, I must still cast my vote against the
modified rule. By our supervision of the Michigan State
Bar, the Attorney Grievance Commission, the Attorney
Discipline Board, and the Board of Law Examiners, a
significant responsibility of this Court is to enhance the
quality of legal practice in this state. I respectfully
believe that extending authority to law students to
argue before the second-highest court of our state does
not fulfill this responsibility.

My opposition is not intended in any way to dispar-
age the students who will engage in this new practice,
the attorneys who will supervise these students, or the
law schools that will train these students. Each is to be
respected and commended for their efforts. However, in
the final analysis, I cannot ignore that such students
have not yet completed their legal education, they have
not yet been judged competent to practice law by the
examination and “character and fitness” procedures of
this state, and they have not garnered the experience,
perspective and judgment that comes with the sus-
tained practice of the law. With few exceptions, these
are all attributes and qualities that characterize those
who engage in advocacy in our Court of Appeals.

While I have little doubt that those students who
have demonstrated the energy and initiative to partici-
pate in clinical and training programs, and who have
been selected by their schools to argue before the Court
of Appeals, will come to be among the best of our
appellate practitioners, I do not believe it is in the best
interests of their clients, or of our legal system, that this
occur prematurely. I respectfully dissent.
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Adopted December 29, 2010, effective January 1, 2011 (File No.
2008-39)—REPORTER.

[The present language is amended below with
additions indicated in underlining and deletions

indicated in strikeover.]

RULE 6.425. SENTENCING; APPOINTMENT OF APPELLATE

COUNSEL.

(A) Presentence Report; Contents.

(1) Prior to sentencing, the probation officer must
investigate the defendant’s background and character,
verify material information, and report in writing the
results of the investigation to the court. The report
must be succinct and, depending on the circumstances,
include:

(1)-(12) [Relettered (a)-(l), but otherwise un-
changed.]

(2) A presentence investigation report shall not in-
clude any address or telephone number for the home,
workplace, school, or place of worship of any victim or
witness, or a family member of any victim or witness,
unless an address is used to identify the place of the
crime or to impose conditions of release from custody
that are necessary for the protection of a named indi-
vidual. Upon request, any other address or telephone
number that would reveal the location of a victim or
witness or a family member of a victim or witness shall
be exempted from disclosure unless an address is used
to identify the place of the crime or to impose conditions
of release from custody that are necessary for the
protection of a named individual.

(3) Regardless of the sentence imposed, the court
must have a copy of the presentence report and of any
psychiatric report sent to the Department of Correc-
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tions. If the defendant is sentenced to prison, the copies
must be sent with the commitment papers.

(B) Presentence Report; Disclosure Before Sentenc-
ing. The court must provide copies of the presentence
report to the prosecutor and the defendant’s lawyer, or
the defendant if not represented by a lawyer, at a
reasonable time, but not less than two business days,
before the day of sentencing. The prosecutor and the
defendant’s lawyer, or the defendant if not represented by
a lawyer, may retain a copy of the report or an amended
report. If the presentence report is not made available to
the prosecutor and the defendant’s lawyer, or the defen-
dant if not represented by a lawyer, at least two business
days before the day of sentencing, the prosecutor and the
defendant’s lawyer, or the defendant if not represented by
a lawyer, shall be entitled, on oral motion, to an adjourn-
ment of the day of sentencing to enable the moving party
to review the presentence report and to prepare any
necessary corrections, additions, or deletions to present to
the court. The presentence report shall not include the
following information about any victim or witness: home
address, home telephone number, work address, or work
telephone number, unless an address is used to identify
the place of the crime. The court may exempt from
disclosure information or diagnostic opinion that might
seriously disrupt a program of rehabilitation and sources
of information that have been obtained on a promise of
confidentiality. When part of the report is not disclosed,
the court must inform the parties that information has
not been disclosed and state on the record the reasons for
nondisclosure. To the extent it can do so without defeating
the purpose of nondisclosure, the court also must provide
the parties with a written or oral summary of the nondis-
closed information and give them an opportunity to com-
ment on it. The court must have the information ex-
empted from disclosure specifically noted in the report.
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The court’s decision to exempt part of the report from
disclosure is subject to appellate review.

(C)-(G) [Unchanged.]

RULE 6.610. CRIMINAL PROCEDURE GENERALLY.

(A)-(E) [Unchanged.]

(F) Sentencing.

(1) For sentencing, the court shall:

(a) require the presence of the defendant’s attorney,
unless the defendant does not have one or has waived
the attorney’s presence;

(b) provide copies of the presentence report (if a
presentence report was prepared) to the prosecutor and
the defendant’s lawyer, or the defendant if not repre-
sented by a lawyer, at a reasonable time, but not less
than two business days before the day of sentencing.
The prosecutor and the defendant’s lawyer, or the
defendant if not represented by a lawyer, may retain a
copy of the report or an amended report. If the presen-
tence report is not made available to the prosecutor and
the defendant’s lawyer, or the defendant if not repre-
sented by a lawyer, at least two business days before the
day of sentencing, the prosecutor and the defendant’s
lawyer, or the defendant if not represented by a lawyer,
shall be entitled, on oral motion, to an adjournment to
enable the moving party to review the presentence
report and to prepare any necessary corrections, addi-
tions or deletions to present to the court, or otherwise
advise the court of circumstances the prosecutor or
defendant believes should be considered in imposing
sentence. The presentence report shall not include the
following information about any victim or witness:
home address, home telephone number, work address,
work telephone number, or any other information pro-
hibited from disclosure pursuant to MCL 780.751 et
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seq., unless an address is used to identify the place of
the crime. A presentence investigation report shall not
include any address or telephone number for the home,
workplace, school, or place of worship of any victim or
witness, or a family member of any victim or witness,
unless an address is used to identify the place of the
crime or to impose conditions of release from custody
that are necessary for the protection of a named indi-
vidual. Upon request, any other address or telephone
number that would reveal the location of a victim or
witness or a family member of a victim or witness shall
be exempted from disclosure unless an address is used
to identify the place of the crime or to impose conditions
of release from custody that are necessary for the
protection of a named individual.

(c) inform the defendant of credit to be given for time
served, if any.

(2)-(3) [Unchanged.]

(G)-(H) [Unchanged.]

Staff comment: This order codifies statutory changes enacted as 2010
PA 247 and 2010 PA 248.

The staff comment is not an authoritative construction by the Court.

Entered February 1, 2011 (File No. 2008-12)—REPORTER.

On order of the Court, the proposed amendment of
Rule 2.002 of the Michigan Court Rules having been
published for comment at 488 Mich 1201-1202 (2010),
and an opportunity having been provided for comment
in writing and at a public hearing, the Court declines to
adopt the proposed amendment. This administrative
file is closed without further action.

Adopted February 1, 2011, effective immediately (File No. 2010-36)—
REPORTER.
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On order of the Court, the need for immediate
action having been found, the notice requirements of
MCR 1.201 are dispensed with and the following
amendment of Rule 3.705 of the Michigan Court
Rules is adopted, effective immediately. Comments
will be received until June 1, 2011, and may be
submitted to the Supreme Court Clerk in writing or
electronically to P.O. Box 30052, Lansing, MI 48909,
or MSC_clerk@courts.mi.gov. When filing a comment,
please refer to ADM File No. 2010-36. Your comments and
comments of others will be posted on the Supreme Court’s
website at the following: www.courts.mi.gov/
supremecourt/resources/administrative/index.htm. The
amendment will be considered at a future public hearing.
The notices and schedules of public hearings are posted on
the Supreme Court’s website at the following ad-
dress: www.courts.mi.gov/suprememcourt/resources/
administrative/ph.htm.

[The present language is repealed and replaced
by the following language, with additions indicated

in underlining and deletions indicated in strikeover,
unless otherwise indicated below.]

RULE 3.705. ISSUANCE OF PERSONAL PROTECTION ORDERS.
(A) [Unchanged.]
(B) Hearings.
(1) The court shall schedule a hearing as soon as

possible in the following instances, unless it determines
after interviewing the petitioner that the claims are
sufficiently without merit that the action should be
dismissed without a hearing:

(a) the petition does not request an ex parte order; or
(b) the court refuses to enter an ex parte order and

the petitioner subsequently requests a hearing.
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(2) The petitioner shall serve on the respondent
notice of the hearing along with the petition as provided
in MCR 2.105(A). If the respondent is a minor, and the
whereabouts of the respondent’s parent or parents,
guardian, or custodian is known, the petitioner shall
also in the same manner serve notice of the hearing and
the petition on the respondent’s parent or parents,
guardian, or custodian. One day before the hearing on a
petition seeking a PPO under MCL 600.2950 or MCL
600.2950a(1) is deemed sufficient notice. Two days
before the hearing on a petition seeking a PPO under
MCL 600.2950a(2) is deemed sufficient notice.

(3) The hearing shall be held on the record.

(4) The petitioner must attend the hearing. If the
petitioner fails to attend the hearing, the court may
adjourn and reschedule the hearing or dismiss the
petition.

(5) If the respondent fails to appear at a hearing on
the petition and the court determines the petitioner
made diligent attempts to serve the respondent,
whether the respondent was served or not, the order
may be entered without further notice to the respon-
dent if the court determines that the petitioner is
entitled to relief.

(6) At the conclusion of the hearing the court must
state the reasons for granting or denying a personal
protection order on the record and enter an appropriate
order. In addition, the court must state the reasons for
denying a personal protection order in writing, and, in a
proceeding under MCL 600.2950a, the court must state in
writing the specific reasons for issuance of the order.

Staff Comment: This amendment, submitted to the Court by the State
Bar of Michigan Domestic Violence Committee, amends MCR 3.705 to
allow sufficient time for a respondent to file a written motion and offer of
proof at least 24 hours before a hearing as required by statute. MCL
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600.2950a(4) requires that a respondent who wants to introduce evidence
covered by the rape-shield provision of MCL 750.520j submit a notice and
offer of proof at least 24 hours before the hearing. Before adoption of this
amendment, the rule’s one-day notice of hearing requirement would not
have provided the respondent 24 hours within which to submit the offer
of proof, so the SBM Domestic Violence Committee recommended that
the rule be amended to change the time provision regarding notice of
hearing for a sexual assault PPO to two days instead of one day.

The staff comment is not an authoritative construction by the Court.

Entered February 1, 2011 (File No. 2009-22)—REPORTER.

On order of the Court, the proposed amendments of
Rules 7.212 and 7.215 of the Michigan Court Rules
having been published for comment at 486 Mich 1220-
1222 (2010), and an opportunity having been provided
for comment in writing and at a public hearing, the
Court declines to adopt the proposed amendments. This
administrative file is closed without further action.

Adopted February 1, 2011, effective May 1, 2011 (File No. 2010-21)—
REPORTER.

[The present language is repealed and replaced
by the following language, with additions indicated

in underlining and deletions indicated in strikeover,
unless otherwise indicated below.]

RULE 8.110. CHIEF JUDGE RULE.
(A)-(B) [Unchanged.]
(C) Duties and Powers of Chief Judge.
(1)-(4) [Unchanged.]
(5) The chief judge of the court in which criminal

proceedings are pending shall have filed with the state
court administrator a quarterly report listing the follow-
ing cases in a format prescribed by the state court admin-
istrator:
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(a)-(b) [Unchanged.]
(c) in computing the 126-day and 301-day periods,

the court shall exclude periods of delay
(1)-(3) [Unchanged.]
(4) during the time an order is in effect that stays the

disposition or proceedings of the case pending interlocu-
tory appellate review.

(6)-(7) [Unchanged.]
(D) [Unchanged.]

Staff Comment: The amendment of MCR 8.110(C)(5)(c)(4) excludes
cases that are stayed during an interlocutory appeal from being included
in the group of cases delayed beyond the time guidelines that are required
to be reported by the chief judge to the State Court Administrator.

The staff comment is not an authoritative construction by the Court.
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AMENDMENT OF MICHIGAN RULES
OF

PROFESSIONAL CONDUCT

Adopted October 26, 2010, effective January 1, 2011 (File No. 2009-
06)—REPORTER.

[The present language is repealed and replaced
by the following language, with additions indicated
by underline and deletions by strikeover, unless

otherwise indicated below. New Rules 2.4, 5.7, and
6.6 contain no underlining or strikeover.]

RULE 2.4. LAWYER SERVING AS THIRD-PARTY NEUTRAL.

(a) A lawyer serves as a third-party neutral when
the lawyer assists two or more persons who are not
clients of the lawyer to reach a resolution of a dispute
or other matter that has arisen between them. Ser-
vice as a third-party neutral may include service as an
arbitrator, a mediator, or in such other capacity as
will enable the lawyer to assist the parties to resolve
the matter.

(b) A lawyer serving as a third-party neutral must
inform unrepresented parties that the lawyer is not
representing them. When the lawyer knows or reason-
ably should know that a party does not understand the
lawyer’s role in the matter, the lawyer must explain the
difference between the lawyer’s role as a third-party
neutral and a lawyer’s role as one who represents a
client.
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Comment

Alternative dispute resolution has become a substan-
tial part of the civil justice system. Aside from represent-
ing clients in dispute-resolution processes, lawyers often
serve as third-party neutrals. A third-party neutral is a
person, such as a mediator, an arbitrator, a conciliator,
or an evaluator, who assists the parties, represented or
unrepresented, in the resolution of a dispute or in the
arrangement of a transaction. Whether a third-party
neutral serves primarily as a facilitator, an evaluator, or
a decision maker depends on the particular process that
is selected by the parties or mandated by a court.

The role of a third-party neutral is not unique to
lawyers, although, in some court-connected contexts,
only lawyers are allowed to serve in this role or to handle
certain types of cases. In performing this role, the lawyer
may be subject to court rules or other law that apply
either to third-party neutrals generally or to lawyers
serving as third-party neutrals. Lawyer-neutrals also
may be subject to various codes of ethics, such as the
Code of Ethics for Arbitration in Commercial Disputes
prepared by a joint committee of the American Bar
Association and the American Arbitration Association,
or the Model Standards of Conduct for Mediators jointly
prepared by the American Bar Association, the Ameri-
can Arbitration Association, and the Society of Profes-
sionals in Dispute Resolution.

Unlike nonlawyers who serve as third-party neutrals,
lawyers serving in this role may experience unique
problems as a result of differences between the role of a
third-party neutral and a lawyer’s service as a client
representative. The potential for confusion is significant
when the parties are unrepresented in the process. Thus,
paragraph (b) requires a lawyer-neutral to inform un-
represented parties that the lawyer is not representing
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them. For some parties, particularly parties who fre-
quently use dispute-resolution processes, this informa-
tion will be sufficient. For others, particularly those who
are using the process for the first time, more information
will be required. Where appropriate, the lawyer should
inform unrepresented parties of the important differ-
ences between the lawyer’s role as third-party neutral
and a lawyer’s role as a client representative, including
the inapplicability of the attorney-client evidentiary
privilege. The extent of disclosure required under this
paragraph will depend on the particular parties in-
volved and the subject matter of the proceeding, as well
as the particular features of the dispute-resolution pro-
cess selected.

A lawyer who serves as a third-party neutral subse-
quently may be asked to serve as a lawyer representing a
client in the same matter. The conflicts of interest that
arise for both the individual lawyer and the lawyer’s law
firm are addressed in Rule 1.12.

Lawyers who represent clients in alternative dispute
resolution are governed by the Michigan Rules of Pro-
fessional Conduct. When the dispute-resolution process
takes place before a tribunal, as in binding arbitration,
the lawyer’s duty of candor is governed by Rule 3.3.
Otherwise, the lawyer’s duty of candor toward both the
third-party neutral and other parties is governed by
Rule 4.1.

Staff Comment: There is no equivalent to MRPC 2.4 in the current
Michigan Rules of Professional Conduct. The rule is designed to help
parties involved in alternative dispute resolution to better understand
the role of a lawyer serving as a third-party neutral.

RULE 3.1. MERITORIOUS CLAIMS AND CONTENTIONS.
A lawyer shall not bring or defend a proceeding, or

assert or controvert an issue therein, unless there is a
basis for doing so that is not frivolous. A lawyer may
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offer a good-faith argument for an extension, modifica-
tion, or reversal of existing law. A lawyer for the
defendant in a criminal proceeding, or the respondent
in a proceeding that could result in incarceration, may
so defend the proceeding as to require that every
element of the case be established.

Comment

The advocate has a duty to use legal procedure for the
fullest benefit of the client’s cause, but also has a duty
not to abuse legal procedure. The law, both procedural
and substantive, establishes the limits within which an
advocate may proceed. However, the law is not always
clear and never is static. Accordingly, in determining the
proper scope of advocacy, account must be taken of the
law’s ambiguities and potential for change.

The filing of an action or defense or similar action
taken for a client is not frivolous merely because the facts
have not first been fully substantiated or because the
lawyer expects to develop vital evidence only by discov-
ery. What is required of lawyers is that they inform
themselves about the facts of their clients’ cases and the
applicable law and determine that they can make good-
faith arguments in support of their clients’ positions.
Such action is not frivolous even though the lawyer
believes that the client’s position ultimately will not
prevail. The action is frivolous, however, if the client
desires to have the action taken primarily for the purpose
of harassing or maliciously injuring a person. Likewise,
the action is frivolous if the lawyer is unable either to
make a good-faith argument on the merits of the action
taken or to support the action taken by a good-faith
argument for an extension, modification, or reversal of
existing law.
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Staff Comment: The amendments of MRPC 3.1 make no changes in
the current rule, but modify the accompanying commentary to clarify
that a lawyer is not responsible for a client’s subjective motivation.

RULE 3.3. CANDOR TOWARD THE TRIBUNAL.

(a) A lawyer shall not knowingly:

(1) make a false statement of material fact or law to
a tribunal or fail to correct a false statement of material
fact or law previously made to the tribunal by the
lawyer;

(2) fail to disclose a material fact to a tribunal when
disclosure is necessary to avoid assisting a criminal or
fraudulent act by the client;

(32) fail to disclose to a tribunal controlling legal
authority in the jurisdiction known to the lawyer to be
directly adverse to the position of the client and not
disclosed by opposing counsel; or

(43) offer evidence that the lawyer knows to be false.
If a lawyer has offered material evidence and comes to
know of its falsity, the lawyer shall take reasonable
remedial measures, including, if necessary, disclosure to
the tribunal.

(b) If a lawyer knows that the lawyer’s client or other
person intends to engage, is engaging, or has engaged in
criminal or fraudulent conduct related to an adjudica-
tive proceeding involving the client, the lawyer shall
take reasonable remedial measures, including, if neces-
sary, disclosure to the tribunal.

(bc) The duties stated in paragraphs (a) and (b)
continue to the conclusion of the proceeding, and apply
even if compliance requires disclosure of information
otherwise protected by Rule 1.6.

(c) A lawyer may refuse to offer evidence that the
lawyer reasonably believes is false.
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(d) In an ex parte proceeding, a lawyer shall inform
the tribunal of all material facts that are known to the
lawyer and that will enable the tribunal to make an
informed decision, whether or not the facts are adverse.

(e) When false evidence is offered, a conflict may
arise between the lawyer’s duty to keep the client’s
revelations confidential and the duty of candor to the
court. Upon ascertaining that material evidence is false,
the lawyer should seek to persuade the client that the
evidence should not be offered or, if it has been offered,
that its false character should immediately be disclosed.
If the persuasion is ineffective, the lawyer must take
reasonable remedial measures. The advocate should
seek to withdraw if that will remedy the situation. If
withdrawal from the representation is not permitted or
will not remedy the effect of the false evidence, the
lawyer must make such disclosure to the tribunal as is
reasonably necessary to remedy the situation, even if
doing so requires the lawyer to reveal information that
otherwise would be protected by Rule 1.6.

Comment
This rule governs the conduct of a lawyer who is

representing a client in a tribunal. It also applies when
the lawyer is representing a client in an ancillary
proceeding conducted pursuant to the tribunal’s adjudi-
cative authority, such as a deposition. Thus, subrule (a)
requires a lawyer to take reasonable remedial measures
if the lawyer comes to know that a client who is testifying
in a deposition has offered evidence that is false.

As officers of the court, lawyers have special duties to
avoid conduct that undermines the integrity of the
adjudicative process. A lawyer acting as an advocate in
an adjudicative proceeding has an obligation to present
the client’s case with persuasive force. The advocate’s
task is to present the client’s case with persuasive force.

cxxxiv 488 MICHIGAN REPORTS



Performance of that duty while maintaining confidences
of the client is qualified, however, by the advocate’s duty
of candor to the tribunal. However, an advocate does not
vouch for the evidence submitted in a cause; the tribunal
is responsible for assessing its probative value. Conse-
quently, although a lawyer in an adversary proceeding
is not required to present an impartial exposition of the
law or to vouch for the evidence submitted in a cause, the
lawyer must not allow the tribunal to be misled by false
statements of law or fact or evidence that the lawyer
knows to be false.

Representations by a Lawyer. An advocate is respon-
sible for pleadings and other documents prepared for
litigation, but is usually not required to have personal
knowledge of matters asserted therein, because litigation
documents ordinarily present assertions by the client or
by someone on the client’s behalf, and not assertions by
the lawyer. Compare Rule 3.1. However, an assertion
purporting to be on the lawyer’s own knowledge, as in an
affidavit by the lawyer or in a statement in open court,
may properly be made only when the lawyer knows the
assertion is true or believes it to be true on the basis of a
reasonably diligent inquiry. There are circumstances
where failure to make a disclosure is the equivalent of an
affirmative misrepresentation. The obligation pre-
scribed in Rule 1.2(c) not to counsel a client to commit or
assist the client in committing a fraud applies in litiga-
tion. Regarding compliance with Rule 1.2(c), see the
comment to that rule. See also the comment to Rule
8.4(b).

Misleading Legal Argument. Legal argument based
on a knowingly false representation of law constitutes
dishonesty toward the tribunal. A lawyer is not required
to make a disinterested exposition of the law, but must
recognize the existence of pertinent legal authorities.
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Furthermore, as stated in paragraph (a)(32), an advo-
cate has a duty to disclose directly controlling adverse
authority in the jurisdiction which that has not been
disclosed by the opposing party. The underlying concept
is that legal argument is a discussion seeking to deter-
mine the legal premises properly applicable to the case.

False Evidence. When evidence that a lawyer knows to
be false is provided by a person who is not the client, the
lawyer must refuse to offer it regardless of the client’s
wishes.

When false evidence is offered by the client, however, a
conflict may arise between the lawyer’s duty to keep the
client’s revelations confidential and the duty of candor
to the court. Upon ascertaining that material evidence is
false, the lawyer should seek to persuade the client that
the evidence should not be offered or, if it has been
offered, that its false character should immediately be
disclosed. If the persuasion is ineffective, the lawyer
must take reasonable remedial measures.

Except in the defense of a criminal accused, the rule
generally recognized is that, if necessary to rectify the
situation, an advocate must disclose the existence of the
client’s deception to the court or to the other party. Such
a disclosure can result in grave consequences to the
client, including not only a sense of betrayal but also loss
of the case and perhaps a prosecution for perjury. But the
alternative is that the lawyer cooperate in deceiving the
court, thereby subverting the truth-finding process
which the adversary system is designed to implement.
See Rule 1.2(c). Furthermore, unless it is clearly under-
stood that the lawyer will act upon the duty to disclose
the existence of false evidence, the client can simply reject
the lawyer’s advice to reveal the false evidence and insist
that the lawyer keep silent. Thus the client could in effect
coerce the lawyer into being a party to fraud on the court.
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Offering Evidence. Paragraph (a)(3) requires that a
lawyer refuse to offer evidence that the lawyer knows to
be false, regardless of the client’s wishes. This duty is
premised on the lawyer’s obligation as an officer of the
court to prevent the trier of fact from being misled by
false evidence. A lawyer does not violate this rule if the
lawyer offers the evidence for the purpose of establishing
its falsity.

If a lawyer knows that the client intends to testify
falsely or wants the lawyer to introduce false evidence,
the lawyer should seek to persuade the client that the
evidence should not be offered. If the persuasion is
ineffective and the lawyer continues to represent the
client, the lawyer must refuse to offer the false evidence.
If only a portion of a witness’ testimony will be false, the
lawyer may call the witness to testify but may not elicit or
otherwise permit the witness to present the testimony
that the lawyer knows is false. A lawyer’s knowledge
that evidence is false can be inferred from the circum-
stances. Thus, although a lawyer should resolve doubts
about the veracity of testimony or other evidence in favor
of the client, the lawyer cannot ignore an obvious false-
hood.

Perjury by a Criminal Defendant. Whether an advo-
cate for a criminally accused has the same duty of
disclosure has been intensely debated. While it is agreed
that the lawyer should seek to persuade the client to
refrain from perjurious testimony, there has been dis-
pute concerning the lawyer’s duty when that persuasion
fails. If the confrontation with the client occurs before
trial, the lawyer ordinarily can withdraw. Withdrawal
before trial may not be possible, however, because trial is
imminent, or because the confrontation with the client
does not take place until the trial itself, or because no
other counsel is available.
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The most difficult situation, therefore, arises in a
criminal case where the accused insists on testifying
when the lawyer knows that the testimony is perjurious.
The lawyer’s effort to rectify the situation can increase
the likelihood of the client’s being convicted as well as
opening the possibility of a prosecution for perjury. On
the other hand, if the lawyer does not exercise control
over the proof, the lawyer participates, although in a
merely passive way, in deception of the court.

Three resolutions of this dilemma have been pro-
posed. One is to permit the accused to testify by a
narrative without guidance through the lawyer’s ques-
tioning. This compromises both contending principles;
it exempts the lawyer from the duty to disclose false
evidence, but subjects the client to an implicit disclosure
of information imparted to counsel. Another suggested
resolution of relatively recent origin, is that the advocate
be entirely excused from the duty to reveal perjury if the
perjury is that of the client. This is a coherent solution,
but makes the advocate a knowing instrument of perjury.

The other resolution of the dilemma is that the lawyer
must reveal the client’s perjury if necessary to rectify the
situation. A criminal accused has a right to the assis-
tance of an advocate, a right to testify, and a right of
confidential communication with counsel. However, an
accused should not have a right to assistance of counsel
in committing perjury. Furthermore, an advocate has an
obligation, not only in professional ethics but under the
law as well, to avoid implication in the commission of
perjury or other falsification of evidence. See Rule 1.2(c).

Remedial Measures. If perjured testimony or false
evidence has been offered, the advocate’s proper course
ordinarily is to remonstrate with the client confiden-
tially. Having offered material evidence in the belief that
it was true, a lawyer may subsequently come to know
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that the evidence is false. Or a lawyer may be surprised
when the lawyer’s client, or another witness called by the
lawyer, offers testimony the lawyer knows to be false,
either during the lawyer’s direct examination or in
response to cross-examination by the opposing lawyer. In
such situations, or if the lawyer knows of the falsity of
testimony elicited from the client during a deposition,
the lawyer must take reasonable remedial measures. If
that fails, the lawyer advocate should seek to withdraw
if that will remedy the situation must take further
remedial action. If withdrawal will not remedy the
situation or is impossible, the advocate should make
disclosure to the court. It is for the court tribunal then to
determine what should be done—making a statement
about the matter to the trier of fact, ordering a mistrial,
or perhaps nothing. If the false testimony was that of the
client, the client may controvert the lawyer’s version of
their communication when the lawyer discloses the
situation to the court. If there is an issue whether the
client has committed perjury, the lawyer cannot repre-
sent the client in resolution of the issue, and a mistrial
may be unavoidable. An unscrupulous client might in
this way attempt to produce a series of mistrials and
thus escape prosecution. However, the second such en-
counter could be construed as a deliberate abuse of the
right to counsel and as such a waiver of the right to
further representation.

The disclosure of a client’s false testimony can result
in grave consequences to the client, including a sense of
betrayal, the loss of the case, or perhaps a prosecution for
perjury. However, the alternative is that the lawyer aids
in the deception of the court, thereby subverting the
truth-finding process that the adversarial system is
designed to implement. See Rule 1.2(c). Furthermore,
unless it is clearly understood that the lawyer must
remediate the disclosure of false evidence, the client
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could simply reject the lawyer’s counsel to reveal the
false evidence and require that the lawyer remain silent.
Thus, the client could insist that the lawyer assist in
perpetrating a fraud on the court.

Constitutional Requirements. The general rule–that
an advocate must disclose the existence of perjury with
respect to a material fact, even that of a client–applies to
defense counsel in criminal cases, as well as in other
instances. However, the definition of the lawyer’s ethical
duty in such a situation may be qualified by constitu-
tional provisions for due process and the right to counsel
in criminal cases. The obligation of the advocate under
these rules is subordinate to such a constitutional re-
quirement.

Preserving Integrity of Adjudicative Process. Lawyers
have a special obligation to protect a tribunal against
criminal or fraudulent conduct that undermines the
integrity of the adjudicative process, such as bribing,
intimidating, or otherwise unlawfully communicating
with a witness, juror, court official, or other participant
in the proceeding, unlawfully destroying or concealing
documents or other evidence, or failing to disclose infor-
mation to the tribunal when required by law to do so.
Thus, paragraph (b) requires a lawyer to take reasonable
remedial measures, including disclosure, if necessary,
whenever the lawyer knows that a person, including the
lawyer’s client, intends to engage, is engaging, or has
engaged in criminal or fraudulent conduct related to the
proceeding. See Rule 3.4.

Duration of Obligation. A practical time limit on the
obligation to rectify the presentation of false evidence or
false statements of law and fact must be established. The
conclusion of the proceeding is a reasonably definite
point for the termination of the obligation.
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Refusing to Offer Proof Believed to Be False. Gener-
ally speaking, a lawyer has authority to refuse to offer
testimony or other proof that the lawyer believes is
untrustworthy. Offering such proof may reflect adversely
on the lawyer’s ability to discriminate in the quality of
evidence and thus impair the lawyer’s effectiveness as an
advocate. In criminal cases, however, a lawyer may be
denied this authority by constitutional requirements
governing the right to counsel.

Ex Parte Proceedings. Ordinarily, an advocate has
the limited responsibility of presenting one side of the
matters that a tribunal should consider in reaching a
decision; the conflicting position is expected to be pre-
sented by the opposing party. However, in an ex parte
proceeding, such as an application for a temporary
restraining order, there is no balance of presentation by
opposing advocates. The object of an ex parte proceeding
is nevertheless to yield a substantially just result. The
judge has an affirmative responsibility to accord the
absent party just consideration. The lawyer for the
represented party has the correlative duty to make dis-
closures of material facts that are known to the lawyer
and that the lawyer reasonably believes are necessary to
an informed decision.

Withdrawal. Normally, a lawyer’s compliance with
the duty of candor imposed by this rule does not require
that the lawyer withdraw from the representation of a
client whose interests will be or have been adversely
affected by the lawyer’s disclosure. The lawyer may,
however, be required by Rule 1.16(a) to seek permission
of the tribunal to withdraw if the lawyer’s compliance
with this rule’s duty of candor results in such an extreme
deterioration of the client-lawyer relationship that the
lawyer can no longer competently represent the client.
Also see Rule 1.16(b) for the circumstances in which a
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lawyer will be permitted to seek a tribunal’s permission
to withdraw. In connection with a request for permission
to withdraw that is premised on a client’s misconduct, a
lawyer may reveal information relating to the represen-
tation only to the extent reasonably necessary to comply
with this rule or as otherwise permitted by Rule 1.6.

Staff Comment: The changes in MRPC 3.3 specify in paragraph (a)(1)
that a lawyer shall not knowingly “fail to correct a false statement of
material fact or law,” and substitute paragraph (b) for current paragraph
(a)(2), which deals with a disclosure that is “necessary to avoid assisting
a criminal or fraudulent act by the client.” In addition, several para-
graphs from the comment relating to remedial actions a lawyer must take
upon learning that false testimony has been offered have been combined
and inserted into the body of the rule as new subsection (e).

RULE 3.4. FAIRNESS TO OPPOSING PARTY AND COUNSEL.
A lawyer shall not:
(a) unlawfully obstruct another party’s access to

evidence; unlawfully alter, destroy, or conceal a docu-
ment or other material having potential evidentiary
value; or counsel or assist another person to do any such
act;

(b) falsify evidence, counsel or assist a witness to
testify falsely, or offer an inducement to a witness that
is prohibited by law;

(c) knowingly disobey an obligation under the rules
of a tribunal except for an open refusal based on an
assertion that no valid obligation exists;

(d) in pretrial procedure, make a frivolous discovery
request or fail to make reasonably diligent efforts to
comply with a legally proper discovery request by an
opposing party;

(e) during trial, allude to any matter that the
lawyer does not reasonably believe is relevant or that
will not be supported by admissible evidence, assert
personal knowledge of facts in issue except when
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testifying as a witness, or state a personal opinion as
to the justness of a cause, the credibility of a witness,
the culpability of a civil litigant, or the guilt or
innocence of an accused; or

(f) request a person other than a client to refrain
from voluntarily giving relevant information to another
party, unless:

(1) the person is a relative or an employee or other
agent of a client for the purposes of MRE 801(d)(2)(D);
and

(2) the lawyer reasonably believes that the person’s
interests will not be adversely affected by refraining
from giving such information.

Comment

The procedure of the adversary system contemplates
that the evidence in a case is to be marshalled competi-
tively by the contending parties. Fair competition in the
adversary system is secured by prohibitions against
destruction or concealment of evidence, improper influ-
ence of witnesses, obstructive tactics in discovery proce-
dure, and the like.

Documents and other items of evidence are often
essential to establish a claim or defense. Subject to
evidentiary privileges, the right of an opposing party,
including the government, to obtain evidence through
discovery or subpoena is an important procedural
right. The exercise of that right can be frustrated if
relevant material is altered, concealed, or destroyed.
Other law makes it an offense to destroy material for
purpose of impairing its availability in a pending
proceeding or one whose commencement can be fore-
seen. Falsifying evidence is also generally a criminal
offense. Paragraph (a) applies to evidentiary material
generally, including computerized information.
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With regard to paragraph (b), it is not improper to pay
a witness’s expenses or to compensate an expert witness
on terms permitted by law. It is, however, improper to
pay an occurrence witness any fee for testifying beyond
that authorized by law, and it is improper to pay an
expert witness a contingent fee.

Paragraph (f) permits a lawyer to advise employees
of a client to refrain from giving information to another
party, because the employees may identify their inter-
ests with those of the client. See also Rules 4.2 and 4.3.

Staff Comment: The amendments of MRPC 3.4 clarify in paragraph
(f)(1) that a lawyer may not ask someone other than a client to refrain
from voluntarily giving relevant information to another party unless the
person is “an employee or other agent of a client for the purposes of MRE
801(d)(2)(D).”

RULE 3.5. IMPARTIALITY AND DECORUM OF THE TRIBUNAL.
A lawyer shall not:
(a) seek to influence a judge, juror, prospective juror,

or other official by means prohibited by law;
(b) communicate ex parte with such a person con-

cerning a pending matter, except as permitted by law; or
unless authorized to do so by law or court order;

(c) communicate with a juror or prospective juror
after discharge of the jury if:

(1) the communication is prohibited by law or court
order;

(2) the juror has made known to the lawyer a desire
not to communicate; or

(3) the communication constitutes misrepresenta-
tion, coercion, duress or harassment; or

(c)(d) engage in undignified or discourteous conduct
toward the tribunal.
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Comment

Many forms of improper influence upon a tribunal are
proscribed by criminal law. Others are specified in the
Michigan Code of Judicial Conduct, with which an
advocate should be familiar. A lawyer is required to
avoid contributing to a violation of such provisions.

During a proceeding a lawyer may not communicate
ex parte with persons serving in an official capacity in
the proceeding, such as judges, masters, or jurors,
unless authorized to do so by law or court order.

A lawyer may on occasion want to communicate with
a juror or prospective juror after the jury has been
discharged. The lawyer may do so, unless the commu-
nication is prohibited by law or a court order, but must
respect the desire of the juror not to talk with the lawyer.
The lawyer may not engage in improper conduct during
the communication.

The advocate’s function is to present evidence and
argument so that the cause may be decided according to
law. Refraining from undignified or discourteous con-
duct is a corollary of the advocate’s right to speak on
behalf of litigants. A lawyer may stand firm against
abuse by a judge, but should avoid reciprocation; the
judge’s default is no justification for similar dereliction
by an advocate. An advocate can present the cause,
protect the record for subsequent review, and preserve
professional integrity by patient firmness no less effec-
tively than by belligerence or theatrics.

Staff Comment: The amendments of MRPC 3.5 add paragraph (c),
which clarifies the rule regarding lawyers’ contact of jurors and prospec-
tive jurors after the jury is discharged.

RULE 3.6. TRIAL PUBLICITY.
(a) A lawyer who is participating or has participated in

the investigation or litigation of a matter shall not make
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an extrajudicial statement that a reasonable person would
expect to the lawyer knows or reasonably should know
will be disseminated by means of public communication if
the lawyer knows or reasonably should know that it and
will have a substantial likelihood of materially prejudicing
an adjudicative proceeding in the matter. A statement is
likely to have a substantial likelihood of materially preju-
dicing an adjudicative proceeding when it refers to a civil
matter triable to a jury, a criminal matter, or any other
proceeding that could result in incarceration, and the
statement relates to:

(1) the character, credibility, reputation, or criminal
record of a party, of a suspect in a criminal investigation
or of a witness, or the identity of a witness, or the
expected testimony of a party or witness;

(2) in a criminal case or proceeding that could result
in incarceration, the possibility of a plea of guilty to the
offense or the existence or contents of any confession,
admission, or statement given by a defendant or sus-
pect, or that person’s refusal or failure to make a
statement;

(3) the performance or results of any examination or
test, or the refusal or failure of a person to submit to an
examination or test, or the identity or nature of physi-
cal evidence expected to be presented;

(4) any opinion as to the guilt or innocence of a
defendant or suspect in a criminal case or proceeding
that could result in incarceration;

(5) information that the lawyer knows or reasonably
should know is likely to be inadmissible as evidence in
a trial and that would, if disclosed, create a substantial
risk of prejudicing an impartial trial; or

(6) the fact that a defendant has been charged with a
crime, unless there is included therein a statement
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explaining that the charge is merely an accusation and
that the defendant is presumed innocent until and
unless proven guilty.

(b) Notwithstanding paragraph (a), a lawyer who is
participating or has participated in the investigation or
litigation of a matter may state without elaboration:

(1) the nature of the claim, offense, or defense
involved;

(2) information contained in a public record;

(3) that an investigation of a matter is in progress;

(4) the scheduling or result of any step in litigation;

(5) a request for assistance in obtaining evidence and
information necessary thereto;

(6) a warning of danger concerning the behavior of a
person involved, when there is reason to believe that
there exists the likelihood of substantial harm to an
individual or to the public interest; and

(7) in a criminal case, also:
(i) the identity, residence, occupation, and family

status of the accused;
(ii) if the accused has not been apprehended, infor-

mation necessary to aid in apprehension of that person;
(iii) the fact, time and place of arrest; and
(iv) the identity of investigating and arresting offic-

ers or agencies and the length of the investigation.
(c) No lawyer associated in a firm or government

agency with a lawyer subject to paragraph (a) shall
make a statement prohibited by paragraph (a).

Comment
It is difficult to strike a balance between protecting the

right to a fair trial and safeguarding the right of free
expression. Preserving the right to a fair trial necessar-
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ily entails some curtailment of the information that may
be disseminated about a party prior to before trial,
particularly where trial by jury is involved. If there were
no such limits, the result would be the practical nullifi-
cation of the protective effect of the rules of forensic
decorum and the exclusionary rules of evidence. On the
other hand, there are vital social interests served by the
free dissemination of information about events having
legal consequences and about legal proceedings them-
selves. The public has a right to know about threats to its
safety and measures aimed at assuring its security. It
also has a legitimate interest in the conduct of judicial
proceedings, particularly in matters of general public
concern. Furthermore, the subject matter of legal pro-
ceedings is often of direct significance in debate and
deliberation over questions of public policy.

No body of rules can simultaneously satisfy all inter-
ests of fair trial and all those of free expression. More-
over, the confidentiality provisions of Rule 1.6 may
prevent the disclosure of information which might oth-
erwise be included in an extrajudicial statement. In
addition, sSpecial rules of confidentiality may validly
govern proceedings in juvenile, domestic relations, and
mental disability proceedings, and perhaps in addition
to other types of litigation. Rule 3.4(c) requires compli-
ance with such rules.

For guidance in this difficult area, one may consider
the following language adapted from the American Bar
Association’s Model Rule 3.6:

Rule 3.6 sets forth a basic general prohibition against
a lawyer’s making statements that the lawyer knows or
should know will have a substantial likelihood of mate-
rially prejudicing an adjudicative proceeding. Recogniz-
ing that the public value of informed commentary is
great and the likelihood of prejudice to a proceeding by
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the commentary of a lawyer who is not involved in the
proceeding is small, the rule applies only to lawyers who
are, or who have been, involved in the investigation or
litigation of a case, and their associates.

(a) A statement referred to in Rule 3.6 ordinarily is
likely to have such a prejudicial effect when it refers to a
civil matter triable to a jury, a criminal matter, or any
other proceeding that could result in incarceration, and
the statement relates to:

(1) the character, credibility, reputation or criminal
record of a party, of a suspect in a criminal investigation
or of a witness, or the identity of a witness, or the
expected testimony of a party or witness;

(2) in a criminal case or proceeding that could result
in incarceration, the possibility of a plea of guilty to the
offense or the existence or contents of any confession,
admission, or statement given by a defendant or suspect,
or that person’s refusal or failure to make a statement;

(3) the performance or results of any examination or
test, or the refusal or failure of a person to submit to an
examination or test, or the identity or nature of physical
evidence expected to be presented;

(4) any opinion as to the guilt or innocence of a
defendant or suspect in a criminal case or proceeding
that could result in incarceration;

(5) information that the lawyer knows or reasonably
should know is likely to be inadmissible as evidence in a
trial and that would, if disclosed, create a substantial
risk of prejudicing an impartial trial; or

(6) the fact that a defendant has been charged with a
crime, unless there is included therein a statement
explaining that the charge is merely an accusation and
that the defendant is presumed innocent until and
unless proven guilty.
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(b) Notwithstanding Rule 3.6 and paragraphs (a)(1-5)
of this portion of the comment, a lawyer involved in the
investigation or litigation of a matter may state without
elaboration:

(1) the general nature of the claim or defense;
(2) the information contained in a public record;
(3) that an investigation of the matter is in progress,

including the general scope of the investigation, the
offense or claim or defense involved and, except when
prohibited by law, the identity of the persons involved;

(4) the scheduling or result of any step in litigation;
(5) a request for assistance in obtaining evidence and

information necessary thereto;
(6) a warning of danger concerning the behavior of a

person involved, when there is reason to believe that
there exists the likelihood of substantial harm to an
individual or to the public interest; and

(7) in a criminal case:
(A) the identity, residence, occupation and family

status of the accused;
(B) if the accused has not been apprehended, informa-

tion necessary to aid in apprehension of that person;
(C) the fact, time and place of arrest; and
(D) the identity of investigating and arresting officers

or agencies and the length of the investigation.
See Rule 3.8(e) for additional duties of prosecutors in

connection with extrajudicial statements about criminal
proceedings.

Staff Comment: The amendments in this rule expand the current rule
considerably by moving substantial portions of the current commentary
into the rule itself. See, for example, paragraph (b), and the latter portion
of paragraph (a). The initial part of paragraph (a) is substantially the
same as the current rule, except that the “reasonable lawyer” standard is
substituted for the “reasonable person” standard.
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RULE 5.5. UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDIC-

TIONAL PRACTICE OF LAW.

(a) A lawyer shall not: (a) practice law in a jurisdic-
tion where doing so violates in violation of the regula-
tion of the legal profession in that jurisdiction;, or assist
another in doing so.

(b) assist a person who is not a member of the bar in
the performance of activity that constitutes the unau-
thorized practice of law. A lawyer who is not admitted to
practice in this jurisdiction shall not:

(1) except as authorized by law or these rules, estab-
lish an office or other systematic and continuous pres-
ence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that
the lawyer is admitted to practice law in this jurisdic-
tion.

(c) A lawyer admitted in another jurisdiction of the
United States and not disbarred or suspended from
practice in any jurisdiction may provide temporary legal
services in this jurisdiction that:

(1) are undertaken in association with a lawyer who
is admitted to practice in this jurisdiction and who
actively participates in the matter;

(2) are in or reasonably related to a pending or
potential proceeding before a tribunal in this or another
jurisdiction, if the lawyer or a person the lawyer is
assisting is authorized by law to appear in such proceed-
ing or reasonably expects to be so authorized;

(3) are in or reasonably related to a pending or
potential arbitration, mediation, or other alternative
dispute resolution proceeding in this or another juris-
diction, if the services arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in
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which the lawyer is admitted to practice and are not
services for which the forum requires pro hac vice
admission; or

(4) are not covered by paragraphs (c)(2) or (c)(3) and
arise out of or are reasonably related to the lawyer’s
practice in a jurisdiction in which the lawyer is admit-
ted to practice.

(d) A lawyer admitted in another jurisdiction of the
United States and not disbarred or suspended from
practice in any jurisdiction may provide legal services in
this jurisdiction that:

(1) are provided to the lawyer’s employer or its
organizational affiliates and are not services for which
the forum requires pro hac vice admission; or

(2) are services that the lawyer is authorized by law
to provide in this jurisdiction.

Comment
A lawyer may practice law only in a jurisdiction in

which the lawyer is authorized to practice. A lawyer may
be admitted to practice law in a jurisdiction on a regular
basis or may be authorized by law, order, or court rule to
practice for a limited purpose or on a restricted basis.
See, for example, MCR 8.126, which permits, under
certain circumstances, the temporary admission to the
bar of a person who is licensed to practice law in another
jurisdiction, and Rule 5(E) of the Rules for the Board of
Law Examiners, which permits a lawyer who is admit-
ted to practice in a foreign country to practice in Michi-
gan as a special legal consultant, without examination,
provided certain conditions are met.

Paragraph (a) applies to the unauthorized practice of
law by a lawyer, whether through the lawyer’s direct
action or by the lawyer assisting another person. The
definition of the practice of law is established by law and
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varies from one jurisdiction to another. Whatever the
definition, Llimiting the practice of law to members of
the bar protects the public against rendition of legal
services by unqualified persons. This rule Paragraph (b)
does not prohibit a lawyer from employing the services of
paraprofessionals and delegating functions to them, so
long as the lawyer supervises the delegated work and
retains responsibility for it their work. See Rule 5.3.

Likewise it does not prohibit A lawyers from provid-
ing may provide professional advice and instruction to
nonlawyers whose employment requires knowledge of
the law, for example, claims adjusters, employees of
financial or commercial institutions, social workers,
accountants, and persons employed in government agen-
cies. Lawyers also may assist independent nonlawyers,
such as paraprofessionals, who are authorized by the
law of a jurisdiction to provide particular law-related
services. In addition, a lawyer may counsel nonlawyers
who wish to proceed pro se.

Other than as authorized by law or this rule, a lawyer
who is not admitted to practice generally in this juris-
diction violates paragraph (b) if the lawyer establishes
an office or other systematic and continuous presence in
this jurisdiction for the practice of law. Presence may be
systematic and continuous even if the lawyer is not
physically present here. Such a lawyer must not hold out
to the public or otherwise represent that the lawyer is
admitted to practice law in this jurisdiction. See also
Rules 7.1(a) and 7.5(b).

There are occasions on which a lawyer admitted to
practice in another jurisdiction of the United States and
not disbarred or suspended from practice in any jurisdic-
tion may provide legal services on a temporary basis in
this jurisdiction under circumstances that do not create
an unreasonable risk to the interests of clients, the public,
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or the courts. Paragraph (c) identifies four such circum-
stances. The fact that conduct is not so identified does not
indicate whether the conduct is authorized. With the
exception of paragraphs (d)(1) and (d)(2), this rule does
not authorize a lawyer to establish an office or other
systematic and continuous presence in this jurisdiction
without being admitted here to practice generally.

There is no single test to determine whether a lawyer’s
services are provided on a “temporary basis” in this
jurisdiction and, therefore, may be permissible under
paragraph (c). Services may be “temporary” even though
the lawyer provides services in this jurisdiction on a
recurring basis or for an extended period of time, as
when the lawyer is representing a client in a single
lengthy negotiation or litigation.

Paragraphs (c) and (d) apply to lawyers who are
admitted to practice law in any jurisdiction of the
United States, including the District of Columbia and
any state, territory, or commonwealth. The word “admit-
ted” in paragraph (c) contemplates that the lawyer is
authorized to practice and is in good standing to prac-
tice in the jurisdiction in which the lawyer is admitted
and excludes a lawyer who, while technically admitted,
is not authorized to practice because, for example, the
lawyer is on inactive status or is suspended for nonpay-
ment of dues.

Paragraph (c)(1) recognizes that the interests of cli-
ents and the public are protected if a lawyer admitted
only in another jurisdiction associates with a lawyer
licensed to practice in this jurisdiction. For this para-
graph to apply, however, the lawyer admitted to practice
in this jurisdiction must actively participate in and
share responsibility for the representation of the client.

Lawyers not admitted to practice generally in a juris-
diction may be authorized by law or order of a tribunal
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or an administrative agency to appear before the tribu-
nal or agency. This authority may be granted pursuant
to formal rules governing admission pro hac vice, such
as MCR 8.126, or pursuant to informal practice of the
tribunal or agency. Under paragraph (c)(2), a lawyer
does not violate this rule when the lawyer appears before
a tribunal or agency pursuant to such authority. To the
extent that a law or court rule of this jurisdiction
requires that a lawyer who is not admitted to practice in
this jurisdiction obtain admission pro hac vice before
appearing before a tribunal or administrative agency,
this rule requires the lawyer to obtain that authority.

Paragraph (c)(2) also provides that a lawyer render-
ing services in this jurisdiction on a temporary basis
does not violate this rule when the lawyer engages in
conduct in anticipation of a proceeding or hearing in a
jurisdiction in which the lawyer is authorized to practice
law or in which the lawyer reasonably expects to be
admitted pro hac vice under MCR 8.126. Examples of
such conduct include meetings with a client, interviews
of potential witnesses, and the review of documents.
Similarly, a lawyer admitted only in another jurisdic-
tion may engage temporarily in this jurisdiction in
conduct related to pending litigation in another juris-
diction in which the lawyer is or reasonably expects to be
authorized to appear, including taking depositions in
this jurisdiction.

When a lawyer has been or reasonably expects to be
admitted to appear before a court or administrative
agency, paragraph (c)(2) also permits conduct by lawyers
who are associated with that lawyer in the matter but
who do not expect to appear before the court or admin-
istrative agency. For example, subordinate lawyers may
conduct research, review documents, and attend meet-
ings with witnesses in support of the lawyer responsible
for the litigation.
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Paragraph (c)(3) permits a lawyer admitted to prac-
tice law in another jurisdiction to perform services on a
temporary basis in this jurisdiction, provided that those
services are in or are reasonably related to a pending or
potential arbitration, mediation, or other alternative
dispute resolution proceeding in this or another juris-
diction and the services arise out of or are reasonably
related to the lawyer’s practice in a jurisdiction in which
the lawyer is admitted to practice. The lawyer, however,
must obtain admission pro hac vice under MCR 8.126 in
the case of a court-annexed arbitration or mediation, or
otherwise if required by court rule or law.

Paragraph (c)(4) permits a lawyer admitted in an-
other jurisdiction to provide certain legal services on a
temporary basis in this jurisdiction if they arise out of or
are reasonably related to the lawyer’s practice in a
jurisdiction in which the lawyer is admitted but are not
covered by paragraphs (c)(2) or (c)(3). These services
include both legal services and services performed by
nonlawyers that would be considered the practice of law
if performed by lawyers.

Paragraphs (c)(3) and (c)(4) require that the services
arise out of or be reasonably related to the lawyer’s
practice in a jurisdiction in which the lawyer is admit-
ted. A variety of factors indicate such a relationship. The
lawyer’s client previously may have been represented by
the lawyer or may reside in or have substantial contacts
with the jurisdiction in which the lawyer is admitted.
The matter, although involving other jurisdictions, may
have a significant connection with that jurisdiction. In
other cases, significant aspects of the lawyer’s work may
be conducted in that jurisdiction or a significant aspect
of the matter may involve the law of that jurisdiction.
The necessary relationship may arise when the client’s
activities or the legal issues involve multiple jurisdic-
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tions, such as when the officers of a multinational
corporation survey potential business sites and seek the
services of the corporation’s lawyer in assessing the
relative merits of each. In addition, the services may
draw on the lawyer’s recognized expertise, as developed
through the regular practice of law on behalf of clients in
matters involving a particular body of federal, nation-
ally uniform, foreign, or international law.

Paragraph (d) identifies two circumstances in which
a lawyer who is admitted to practice in another juris-
diction of the United States and is not disbarred or
suspended from practice in any jurisdiction may estab-
lish an office or other systematic and continuous pres-
ence in this jurisdiction for the practice of law as well as
to provide legal services on a temporary basis. Except as
provided in paragraphs (d)(1) and (d)(2), a lawyer who
is admitted to practice law in another jurisdiction and
who establishes an office or other systematic or continu-
ous presence in this jurisdiction must become admitted
to practice law generally in this jurisdiction.

Paragraph (d)(1) applies to a lawyer who is employed
by a client to provide legal services to the client or its
organizational affiliates, i.e., entities that control, are
controlled by, or are under common control with the
employer. This paragraph does not authorize the provi-
sion of personal legal services to the employer’s officers
or employees. This paragraph applies to in-house corpo-
rate lawyers, government lawyers, and others who are
employed to render legal services to the employer. The
lawyer’s ability to represent the employer outside the
jurisdiction in which the lawyer is licensed generally
serves the interests of the employer and does not create
an unreasonable risk to the client and others because the
employer is well situated to assess the lawyer’s qualifi-
cations and the quality of the lawyer’s work.
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If an employed lawyer establishes an office or other
systematic presence in this jurisdiction for the purpose of
rendering legal services to the employer, the lawyer may
be subject to registration or other requirements, includ-
ing assessments for client protection funds and manda-
tory continuing legal education.

Paragraph (d)(2) recognizes that a lawyer may pro-
vide legal services in a jurisdiction in which the lawyer
is not licensed when authorized to do so by statute, court
rule, executive regulation, or judicial precedent.

A lawyer who practices law in this jurisdiction is
subject to the disciplinary authority of this jurisdiction.
See Rule 8.5(a).

In some circumstances, a lawyer who practices law in
this jurisdiction pursuant to paragraphs (c) or (d) may be
required to inform the client that the lawyer is not
licensed to practice law in this jurisdiction. For example,
such disclosure may be required when the representation
occurs primarily in this jurisdiction and requires knowl-
edge of the law of this jurisdiction. See Rule 1.4(b).

Paragraphs (c) and (d) do not authorize lawyers who
are admitted to practice in other jurisdictions to adver-
tise legal services to prospective clients in this jurisdic-
tion. Whether and how lawyers may communicate the
availability of their services to prospective clients in this
jurisdiction is governed by Rules 7.1 to 7.5.

Staff Comment: The amended rule sets specific guidelines for out-of-
state lawyers who are appearing temporarily in Michigan, and is intended
to work in conjunction with MRPC 8.5. See, also, MCR 8.126 and MCR
9.108(E)(8).

RULE 5.7. RESPONSIBILITIES REGARDING LAW-RELATED SER-
VICES.

(a) A lawyer shall be subject to the Michigan Rules of
Professional Conduct with respect to the provision of
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law-related services, as defined in paragraph (b), if the
law-related services are provided:

(1) by the lawyer in circumstances that are not
distinct from the lawyer’s provision of legal services to
clients; or

(2) in other circumstances by an entity controlled by
the lawyer individually or with others if the lawyer fails
to take reasonable measures to assure that a person
obtaining the law-related services knows that the ser-
vices are not legal services and that the protections of
the client-lawyer relationship do not exist.

(b) The term “law-related services” denotes services
that might reasonably be performed in conjunction with
and in substance are related to the provision of legal
services, and that are not prohibited as unauthorized
practice of law when provided by a nonlawyer.

Comment

When a lawyer performs law-related services or con-
trols an organization that does so, there exists the
potential for ethical problems. Principal among these is
the possibility that the person for whom the law-related
services are performed fails to understand that the
services may not carry with them the protections nor-
mally afforded as part of the client-lawyer relationship.
The recipient of the law-related services may expect, for
example, that the protection of client confidences, prohi-
bitions against representation of persons with conflict-
ing interests, and obligations of a lawyer to maintain
professional independence apply to the provision of
law-related services when that may not be the case.

Rule 5.7 applies to the provision of law-related ser-
vices by a lawyer even when the lawyer does not provide
any legal services to the person for whom the law-related
services are performed, and regardless of whether the
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law-related services are performed through a law firm
or a separate entity. This rule identifies the circum-
stances in which all the Michigan Rules of Professional
Conduct apply to the provision of law-related services.
Even when those circumstances do not exist, however,
the conduct of a lawyer involved in the provision of
law-related services is subject to those rules that apply
generally to lawyer conduct, regardless whether the
conduct involves the provision of legal services. See, e.g.,
Rule 8.4.

When law-related services are provided by a lawyer
under circumstances that are not distinct from the
lawyer’s provision of legal services to clients, the lawyer
providing the law-related services must adhere to the
requirements of the Michigan Rules of Professional
Conduct as provided in paragraph (a)(1). Even when the
law-related and legal services are provided in circum-
stances that are distinct from each other, for example
through separate entities or different support staff
within the law firm, the Michigan Rules of Professional
Conduct apply to the lawyer as provided in paragraph
(a)(2) unless the lawyer takes reasonable measures to
assure that the recipient of the law-related services
knows that the services are not legal services and that
the protections of the client-lawyer relationship do not
apply.

Law-related services also may be provided through an
entity that is distinct from that through which the
lawyer provides legal services. If the lawyer individually
or with others has control of such an entity’s operations,
this rule requires the lawyer to take reasonable measures
to assure that each person using the services of the entity
knows that the services provided by the entity are not
legal services and that the Michigan Rules of Profes-
sional Conduct that relate to the client-lawyer relation-
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ship do not apply. A lawyer’s control of an entity extends
to the ability to direct its operation. Whether a lawyer
has such control will depend upon the circumstances of
the particular case.

When a client-lawyer relationship exists with a person
who is referred by a lawyer to a separate law-related
service entity controlled by the lawyer, individually or
with others, the lawyer must comply with Rule 1.8(a).

In taking the reasonable measures referred to in
paragraph (a)(2) to assure that a person using law-
related services understands the practical effect or sig-
nificance of the inapplicability of the Michigan Rules of
Professional Conduct, the lawyer should communicate
to the person receiving the law-related services, in a
manner sufficient to assure that the person understands
the significance of the fact, that the relationship of the
person to the business entity will not be a client-lawyer
relationship. The communication should be made, pref-
erably in writing, before law-related services are pro-
vided or before an agreement is reached for provision of
such services.

The burden is upon the lawyer to show that the lawyer
has taken reasonable measures under the circumstances
to communicate the desired understanding. For in-
stance, a sophisticated user of law-related services, such
as a publicly held corporation, may require a lesser
explanation than someone unaccustomed to making
distinctions between legal services and law-related ser-
vices, such as an individual seeking tax advice from a
lawyer-accountant or investigative services in connec-
tion with a lawsuit.

Regardless of the sophistication of potential recipients
of law-related services, a lawyer should take special care
to keep separate the provision of law-related and legal
services in order to minimize the risk that the recipient
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will assume that the law-related services are legal
services. The risk of such confusion is especially acute
when the lawyer renders both types of services with
respect to the same matter. Under some circumstances,
the legal and law-related services may be so closely
entwined that they cannot be distinguished from each
other, and the requirement of disclosure and consulta-
tion imposed by paragraph (a)(2) of the rule cannot be
met. In such a case, a lawyer will be responsible for
assuring that both the lawyer’s conduct and, to the
extent required by Rule 5.3, that of nonlawyer employees
in the distinct entity that the lawyer controls, comply in
all respects with the Michigan Rules of Professional
Conduct.

A broad range of economic and other interests of
clients may be served by lawyers’ engaging in the
delivery of law-related services. Examples of law-related
services include providing title insurance, financial
planning, accounting, trust services, real estate counsel-
ing, legislative lobbying, economic analysis, social work,
psychological counseling, tax preparation, and patent,
medical, or environmental consulting.

When a lawyer is obliged to accord the recipients of
such services the protections of those rules that apply to
the client-lawyer relationship, the lawyer must take
special care to heed the proscriptions of the rules ad-
dressing conflicts of interest, and to scrupulously adhere
to the requirements of Rule 1.6 relating to disclosure of
confidential information. The promotion of the law-
related services must also in all respects comply with
Rules 7.1 through 7.3, dealing with advertising and
solicitation. In that regard, lawyers should take special
care to identify the obligations that may be imposed as a
result of a jurisdiction’s decisional law.
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When the full protections of all the Michigan Rules of
Professional Conduct do not apply to the provision of
law-related services, principles of law external to the
rules, for example, the law of principal and agent,
govern the legal duties owed to those receiving the
services. Those other legal principles may establish a
different degree of protection for the recipient with
respect to confidentiality of information, conflicts of
interest, and permissible business relationships with
clients. See also Rule 8.4 (Misconduct).

Staff Comment: This is a new rule. The underlying presumption of the
rule is that the Michigan Rules of Professional Conduct apply whenever
a lawyer performs law-related services or controls an entity that per-
forms law-related services. The accompanying commentary explains that
the presumption may be rebutted only if the lawyer carefully informs the
consumer and identifies the services that are law related and clarifies
that no client-lawyer relationship exists with respect to ancillary services.

RULE 6.6. NONPROFIT AND COURT-ANNEXED LIMITED LEGAL

SERVICES PROGRAMS.

(a) A lawyer who, under the auspices of a program
sponsored by a nonprofit organization or court, pro-
vides short-term limited legal services to a client with-
out expectation by either the lawyer or the client that
the lawyer will provide continuing representation in the
matter:

(1) is subject to Rules 1.7 and 1.9(a) only if the lawyer
knows that the representation of the client involves a
conflict of interest; and

(2) is subject to Rule 1.10 only if the lawyer knows
that another lawyer associated with the lawyer in a law
firm is disqualified by Rule 1.7 or 1.9(a) with respect to
the matter.

(b) Except as provided in paragraph (a)(2), Rule 1.10
is inapplicable to a representation governed by this
rule.
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Comment
Legal services organizations, courts, and various

nonprofit organizations have established programs
through which lawyers provide short-term limited legal
services, such as advice or the completion of legal forms,
that will help persons address their legal problems
without further representation by a lawyer. In these
programs, such as legal-advice hotlines, advice-only
clinics, or pro se counseling programs, a client-lawyer
relationship may or may not be established as a matter
of law, but regardless there is no expectation that the
lawyer’s representation of the client will continue beyond
the limited consultation. Such programs are normally
operated under circumstances in which it is not feasible
for a lawyer to systematically screen for conflicts of
interest as is generally required before undertaking a
representation. See, e.g., Rules 1.7, 1.9, and 1.10.

A lawyer who provides short-term limited legal ser-
vices pursuant to this rule must secure the client’s
consent to the scope of the representation. See Rule 1.2. If
a short-term limited representation would not be reason-
able under the circumstances, the lawyer may offer
advice to the client but must also advise the client of the
need for further assistance of counsel. Except as pro-
vided in this rule, the Michigan Rules of Professional
Conduct, including Rules 1.6 and 1.9(c), are applicable
to the limited representation.

Because a lawyer who is representing a client in the
circumstances addressed by this rule ordinarily is not
able to check systematically for conflicts of interest,
paragraph (a) requires compliance with Rules 1.7 or
1.9(a) only if the lawyer knows that the representation
presents a conflict of interest for the lawyer, and with
Rule 1.10 only if the lawyer knows that another lawyer
in the lawyer’s firm is disqualified by Rules 1.7 or 1.9(a)
in the matter.
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Because the limited nature of the services signifi-
cantly reduces the risk of conflicts of interest with other
matters being handled by the lawyer’s firm, paragraph
(b) provides that Rule 1.10 is inapplicable to a represen-
tation governed by this rule except as provided by
paragraph (a)(2). Paragraph (a)(2) requires the partici-
pating lawyer to comply with Rule 1.10 when the lawyer
knows that the lawyer’s firm is disqualified by Rules 1.7
or 1.9(a). By virtue of paragraph (b), however, a lawyer’s
participation in a short-term limited legal services pro-
gram will not preclude the lawyer’s firm from undertak-
ing or continuing the representation of a client with
interests adverse to a client being represented under the
program’s auspices. Nor will the personal disqualifica-
tion of a lawyer participating in the program be imputed
to other lawyers participating in the program.

If, after commencing a short-term limited representa-
tion in accordance with this rule, a lawyer undertakes to
represent the client in the matter on an ongoing basis,
Rules 1.7, 1.9(a), and 1.10 become applicable.

Staff Comment: MRPC 6.6 is a new rule. The rule addresses concerns
that a strict application of conflict-of-interest rules may deter lawyers
from volunteering to provide short-term legal services through nonprofit
organizations, court-related programs, and similar other endeavors such
as legal-advice hotlines.

RULE 8.5. JURISDICTION DISCIPLINARY AUTHORITY; CHOICE
OF LAW.

(a) Disciplinary Authority. A lawyer licensed admit-
ted to practice in this jurisdiction is subject to the
disciplinary authority of this jurisdiction, regardless of
whether where the lawyer’s is engaged in practice
elsewhere conduct occurs. A lawyer not admitted in this
jurisdiction is also subject to the disciplinary authority
of this jurisdiction if the lawyer provides or offers to
provide any legal services in this jurisdiction. A lawyer
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may be who is licensed to practice in another jurisdic-
tion and who is admitted to practice in this jurisdiction
is subject to the disciplinary authority of both this
jurisdiction and another jurisdiction for the same con-
duct.

(b) Choice of Law. In any exercise of the disciplinary
authority of this jurisdiction, the rules of professional
conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending
before a tribunal, the rules of the jurisdiction in which
the tribunal sits, unless the rules of the tribunal provide
otherwise; and

(2) for any other conduct, the rules of the jurisdiction
in which the conduct occurred, or, if the predominant
effect of the conduct is in a different jurisdiction, the
rules of that jurisdiction shall be applied to the conduct;
a lawyer shall not be subject to discipline if the lawyer’s
conduct conforms to the rules of a jurisdiction in which
the lawyer reasonably believes the predominant effect
of the lawyer’s conduct will occur.

Comment

In modern practice lawyers frequently act outside the
territorial limits of the jurisdiction in which they are
licensed to practice, either in another state or outside the
United States. In doing so, they remain subject to the
governing authority of the jurisdiction in which they are
licensed to practice. If their activity in another jurisdic-
tion is substantial and continuous, it may constitute
practice of law in that jurisdiction. See Rule 5.5. A
lawyer admitted to practice in Michigan pro hac vice is
subject to the disciplinary authority of this state for
actions and inactions occurring during the course of the
representation of a client in Michigan.
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If the rules of professional conduct in the two juris-
dictions differ, principles of conflict of laws may apply.
Similar problems can arise when a lawyer is licensed to
practice in more than one jurisdiction.

Where the lawyer is licensed to practice law in two
jurisdictions which impose conflicting obligations, ap-
plicable rules of choice of law may govern the situation.
A related problem arises with respect to practice before a
federal tribunal where the general authority of the states
to regulate the practice of law must be reconciled with
such authority as federal tribunals may have to regulate
practice before them.

Disciplinary Authority. It is longstanding law that
the conduct of a lawyer admitted to practice in this
jurisdiction is subject to the disciplinary authority of
this jurisdiction. Extension of the disciplinary authority
of this jurisdiction to other lawyers who provide or offer
to provide legal services in this jurisdiction is for the
protection of the citizens of this jurisdiction. Reciprocal
enforcement of a jurisdiction’s disciplinary findings
and sanctions will further advance the purposes of this
rule. The fact that a lawyer is subject to the disciplinary
authority of this jurisdiction may be a factor in deter-
mining whether personal jurisdiction may be asserted
over the lawyer in civil matters.

Choice of Law. A lawyer potentially may be subject to
more than one set of rules of professional conduct that
impose different obligations. The lawyer may be licensed
to practice in more than one jurisdiction with differing
rules, or may be admitted to practice before a particular
court with rules that differ from those of the jurisdiction
or jurisdictions in which the lawyer is licensed to
practice. Additionally, the lawyer’s conduct may involve
significant contacts with more than one jurisdiction.
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Paragraph (b) seeks to resolve such potential conflicts.
Its premise is that minimizing conflicts between rules, as
well as uncertainty about which rules are applicable, is
in the best interests of clients, the profession, and those
who are authorized to regulate the profession. Accord-
ingly, paragraph (b) provides that any particular con-
duct of a lawyer shall be subject to only one set of rules
of professional conduct; makes the determination of
which set of rules applies to particular conduct as
straightforward as possible, consistent with recognition
of appropriate regulatory interests of relevant jurisdic-
tions; and protects from discipline those lawyers who act
reasonably in the face of uncertainty.

Paragraph (b)(1) provides, as to a lawyer’s conduct
relating to a proceeding pending before a tribunal, that
the lawyer shall be subject only to the rules of the
jurisdiction in which the tribunal sits unless the rules of
the tribunal, including its choice of law rule, provide
otherwise. As to all other conduct, including conduct in
anticipation of a proceeding not yet pending before a
tribunal, paragraph (b)(2) provides that a lawyer shall
be subject to the rules of the jurisdiction in which the
lawyer’s conduct occurred or, if the predominant effect of
the conduct is in another jurisdiction, the lawyer shall
be subject to the rules of that jurisdiction. In the case of
conduct in anticipation of a proceeding that is likely to
be before a tribunal, the predominant effect of such
conduct could be either where the conduct occurred,
where the tribunal sits, or in another jurisdiction.

When a lawyer’s conduct involves significant contacts
with more than one jurisdiction, it may not be clear
initially whether the predominant effect of the lawyer’s
conduct will occur in a jurisdiction other than the one in
which the conduct actually did occur. So long as the
lawyer’s conduct conforms to the rules of a jurisdiction
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in which the lawyer reasonably believes the predominant
effect will occur, the lawyer shall not be subject to
discipline under this rule.

If two admitting jurisdictions were to proceed against
a lawyer for the same conduct, they should, applying this
rule, identify the same governing ethics rules. They
should take all appropriate steps to see that they do
apply the same rule to the same conduct and should
avoid proceeding against a lawyer on the basis of
inconsistent rules.

The choice of law provision applies to lawyers en-
gaged in transnational practice, unless international
law, treaties, or other agreements between regulatory
authorities in the affected jurisdictions provide other-
wise.

Staff Comment: The amendments of MRPC 8.5 add a separate section
on choice of law. The rule specifically gives discipline authorities juris-
diction to investigate and prosecute the ethics violations of attorneys
temporarily admitted to practice in Michigan. The rule is intended to
work in conjunction with MRPC 5.5. See, also, MCR 8.126 and MCR
9.108(E)(8).

The staff comments that appear throughout these amendments are
intended to provide explanation, but are not authoritative constructions
by the Court.
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In re CERTIFIED QUESTION FROM THE UNITED STATES
DISTRICT COURT FOR THE EASTERN DISTRICT OF MICHIGAN

(WAESCHLE v OAKLAND COUNTY MEDICAL EXAMINER)

Docket No. 140263. Argued October 7, 2010 (Calendar No. 8). Decided
October 29, 2010.

Karen Waeschle, individually and on behalf of others similarly
situated, brought an action in the United States District Court for
the Eastern District of Michigan against, among others, the
Oakland County Medical Examiner, who had retained the brain of
Waeschle’s deceased mother after completing her autopsy and
returning the rest of her body to Waeschle. The district court
denied in part defendants’ motion for summary disposition and
their motion to certify the underlying legal question to the
Michigan Supreme Court on the ground that Waeschle had a
clearly established federal constitutional property right to the
decedent’s brain. The United States Court of Appeals for the Sixth
Circuit reversed these judgments in Waeschle v Dragovic, 576 F3d
539 (CA 6, 2009), and remanded the case to the district court with
instructions to certify the following question to the Michigan
Supreme Court:

Assuming that a decedent’s brain has been removed by a
medical examiner in order to conduct a lawful investigation into
the decedent’s cause of death, do the decedent’s next-of-kin have a
right under Michigan law to possess the brain in order to properly
bury or cremate the same after the brain is no longer needed for
forensic examination?

The Supreme Court granted the request to answer the certified
question pursuant to MCR 7.305(B). 485 Mich 1116 (2010).

In an opinion per curiam signed by Chief Justice KELLY and
Justices CAVANAGH, CORRIGAN, MARKMAN, and HATHAWAY, the Su-
preme Court held:

Assuming that a decedent’s brain was removed by a medical
examiner to conduct a lawful investigation into the decedent’s
cause of death, the decedent’s next of kin did not have a right
under Michigan law to possess the brain after it was no longer
needed for forensic examination. The statutory provision in effect
at the relevant time, MCL 52.205(5), required only the prompt
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return of the body, and it permitted a medical examiner to retain
portions of the body to detect crime. It is undisputed that when
this provision was enacted, the historical practice of medical
examiners was to retain, examine, and later dispose of decedents’
brains. No Michigan caselaw gives a decedent’s next of kin a
possessory right to the decedent’s brain following a lawful forensic
examination.

Certified question answered in the negative.

Justice YOUNG, dissenting, would decline to answer this certi-
fied question in light of its diminished legal significance after the
recent amendment of the relevant statute.

Justice DAVIS, dissenting, would decline to answer the certified
question because he was not persuaded that the Court should
answer this certified question.

MEDICAL EXAMINERS — AUTOPSIES — RETURN OF BODY PARTS.

Under Michigan common law and statutory law before 2010 PA 108
was enacted, a decedent’s next of kin had no right to possess the
decedent’s brain after it was no longer needed for lawful forensic
examination (MCL 52.205).

Dworken & Bernstein Co., L.P.A. (by Erik L. Walter
and Patrick J. Perotti), and John H. Metz for plaintiffs.

Giarmarco, Mullins & Horton, P.C. (by William H.
Horton and Elizabeth A. Favaro), and Keith J. Lermin-
iaux for defendants.

Amici Curiae:

Steven M. Jentzen, P.C. (by Steven M. Jentzen), for the
Michigan Association of Medical Examiners, the Na-
tional Association of Medical Examiners, Wayne
County, and the Michigan Association of Counties.

Daniel A. Ophoff, Corporate Counsel, for Kent
County.

Kerr, Russell and Weber, PLC (by Joanne Geha Swan-
son and Daniel J. Schulte), for the Michigan State
Medical Society.
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PER CURIAM. The United States District Court for the
Eastern District of Michigan certified the following
question to this Court pursuant to MCR 7.305(B):

Assuming that a decedent’s brain has been removed by
a medical examiner in order to conduct a lawful investiga-
tion into the decedent’s cause of death, do the decedent’s
next-of-kin have a right under Michigan law to possess the
brain in order to properly bury or cremate the same after
the brain is no longer needed for forensic examination?[1]

We granted the request to answer the question.2 Having
heard the parties’ oral arguments, and having reviewed
the briefs filed by the parties and other interested amici
curiae, we answer under the law applicable to this case
and the facts as presented: No, assuming that a dece-
dent’s brain was removed by a medical examiner to
conduct a lawful investigation into the decedent’s cause
of death, the decedent’s next of kin does not have a
right under Michigan law to possess the brain in order
to properly bury or cremate the same after the brain is
no longer needed for forensic examination.

At all times relevant to the underlying federal district
court case, this issue was governed by MCL 52.205(5).3

This statute provided:

The county medical examiner shall, after any required
examination or autopsy, promptly deliver or return the

1 See Waeschle v Dragovic, 576 F3d 539, 551 (CA 6, 2009).
2 In re Certified Question (Waeschle v Oakland Co Med Examiner), 485

Mich 1116 (2010).
3 MCL 52.205 was originally enacted in 1953 by Public Act 181. A

relative’s statutory “right and power to make decisions about funeral
arrangements and the handling, disposition, or disinterment of a decedent’s
body” under Michigan’s Estates and Protected Individuals Code is expressly
“[s]ubject to 1953 PA 181, MCL 52.201 to 52.216 . . . .” MCL 700.3206(1). In
response to this case, the Legislature amended MCL 52.205, effective July 1,
2010. 2010 PA 108. MCL 52.205(6) now specifically addresses medical
examiners’ duties to next of kin under the circumstances presented here.
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body to relatives . . . except that the medical examiner may
retain, as long as may be necessary, any portion of the body
believed by the medical examiner to be necessary for the
detection of any crime.

Because the statute required only prompt return of
“the body”—and because it permitted the medical ex-
aminer to retain portions of the body in order to detect
crime—this law provided next of kin no clear right to
the return4 of a brain lawfully removed and retained for
forensic examination after the body was returned to the
decedent’s family for burial or cremation. Further,
plaintiff has not disputed defendants’ assertions that
there was an historical practice of retaining, examining,
and later disposing of an examined brain when MCL
52.205 was enacted in 1953 and that medical examiners
promulgated rules to permit this practice under MCL
52.201c.5 Finally, no Michigan caselaw gives next of kin
a possessory right to a decedent’s brain following a
lawful forensic examination.

KELLY, C.J., and CAVANAGH, CORRIGAN, MARKMAN, and
HATHAWAY, JJ., concurred.

YOUNG, J. (dissenting). I continue to adhere to my
stated position in In re Certified Question (Wayne Co v
Philip Morris Inc), 622 NW2d 518 (Mich, 2001), that
this Court lacks the authority under state law to answer
certified questions. However, my position has failed to

4 Plaintiff here did not request return of the brain. We express no
opinion concerning whether, before the 2010 amendment of MCL 52.205,
a medical examiner would have had a duty to return a brain in response
to a relative’s timely request if the medical examiner had not destroyed
the brain and had no further need to examine it. MCL 52.205(6) now
expressly delineates a medical examiner’s duties under such circum-
stances.

5 MCL 52.201c was enacted by 1969 PA 92, effective July 24, 1969.
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carry the day. See proposed amendment of MCR 7.305,
462 Mich 1208 (2000). While this Court has chosen to
assert the right to exercise that authority, I will exercise
careful discretion before answering any certified ques-
tion.

In light of the recent amendment of the relevant
statute by 2010 PA 108, this case now only concerns a
putative class of persons whose arguable claims arose
before the effective date of the amendment. Accord-
ingly, the legal significance of the question certified by
the United States District Court for the Eastern Dis-
trict of Michigan is considerably diminished. I would
decline to answer the question in this instance.

DAVIS, J. (dissenting). I would decline to answer the
certified question because I am not persuaded that the
Court should answer this certified question.
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In re BECK

Docket No. 140842. Argued October 6, 2010 (Calendar No. 12). Decided
December 20, 2010.

The parental rights of Lawrence M. Beck to his two minor children
were terminated pursuant to an order entered in the Oakland
Circuit Court, Family Division, Martha D. Anderson, J. The order
also required Beck to continue to provide child support. Beck filed
a delayed application for leave to appeal in the Court of Appeals,
contending that his due process rights were violated by the part of
the order regarding his continuing obligation to pay child support.
After granting the application, the Court of Appeals, DAVIS, P.J.,
and FORT HOOD and SERVITTO, JJ., affirmed, holding that involun-
tary termination of parental rights does not automatically extin-
guish the parental responsibility of paying child support. 287 Mich
App 400 (2010). The Supreme Court granted Beck’s application for
leave to appeal. 486 Mich 936 (2010).

In a unanimous opinion by Justice YOUNG (Justice DAVIS not
participating), the Supreme Court held:

The termination of a person’s parental rights does not auto-
matically end that person’s obligation to support his or her child.

1. As a constitutional matter, parental rights encompass par-
ents’ fundamental liberty interest in the care, custody, and control
of their children. Respondent’s claim that his constitutional right
to due process was violated by the trial court’s order requiring him
to pay child support after his parental rights were terminated is
unsupported by any authority and therefore meritless.

2. The Legislature specifically defined parental rights and
parental obligations, and it chose to address those concepts in two
discrete statutory provisions in 1968 PA 293. MCL 722.2 indicates
that parental rights encompass the custody, control, services, and
earnings of the minor, and this provision makes no mention of
parental obligations. The only parental obligation set forth in the
act is found in MCL 722.3, which indicates that parents are jointly
and severally obligated to support a minor unless a court of
competent jurisdiction modifies or terminates the obligation or the
minor is emancipated by operation of law, except as otherwise
ordered. Because the parental rights identified in MCL 722.2 are
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distinct and detached from the parental duty identified in MCL
722.3, it is clear that the Legislature has determined that parental
rights are independent from parental duties, and nothing in either
provision evinces any legislative intent that one is connected to or
conditioned on the other. Accordingly, the termination of parental
rights does not automatically end the obligation of support.

Affirmed.

Justice DAVIS did not participate in the decision of this case
because he was on the Court of Appeals panel.

PARENT AND CHILD — TERMINATION OF PARENTAL RIGHTS — CHILD SUPPORT —
OBLIGATION OF PARENTS TO SUPPORT MINOR CHILDREN.

The termination of a person’s parental rights does not automatically
end that person’s obligation to support his or her child (MCL
712A.19b, 722.3[1]).

Jessica R. Cooper, Prosecuting Attorney, John S.
Pallas, Chief, Appellate Division, and Thomas R.
Grden, Assistant Prosecuting Attorney, for the Depart-
ment of Human Services.

H. Elliot Parnes, guardian ad litem, for the minor
children.

Nancy A. Plasterer for Lawrence M. Beck.

Amici Curiae:

Vivek S. Sankaran for the University of Michigan
Law School Child Advocacy Law Clinic.

Suzanne K. Hollyer for the Michigan Friend of the
Court Association.

Kent Weichmann for the Family Law Section of the
State Bar of Michigan.

YOUNG, J. The respondent-father in this case had his
parental rights terminated pursuant to MCL
712A.19b(3)(c)(i), (g), and (j). The sole issue respondent
advanced on appeal is the propriety of the trial court’s
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order requiring respondent to continue paying child
support after the termination of his parental rights.
Respondent argues that his obligation to pay child
support ended as a matter of law when his parental
rights were terminated and that any continued child
support obligation violated his constitutional right to
due process of law. The Court of Appeals rejected
respondent’s argument.

We affirm the judgment of the Court of Appeals, but do
so on the basis of an alternative analysis from that
advanced by the Court of Appeals. The Legislature spe-
cifically defined parental rights and parental obligations,
and it chose to address those concepts in two discrete
statutory provisions. Thus, the statutory structure indi-
cates the Legislature’s determination that parental rights
are distinct from parental obligations, and nothing in the
statutory structure indicates that the loss of parental
rights automatically results in the loss of parental obliga-
tions. Rather, a parental obligation continues “unless a
court of competent jurisdiction modifies or terminates the
obligation . . . .”1 Because the trial court declined to
modify or terminate respondent’s obligation to pay
child support, respondent’s obligation remains intact.

FACTS AND PROCEDURAL HISTORY

Respondent’s two children, AB and LB, were made
temporary wards of the court in 2007 because of chronic
drug abuse by both parents. Subsequently, respondent
and his wife divorced, and both were ordered to pay
child support while the children were in the care of
their grandmother. The children were returned to their
mother’s care in January 2008 after she complied with
the parent-agency agreement.

1 MCL 722.3(1).
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When respondent made no progress toward reunifi-
cation with his children, the Department of Human
Services filed a supplemental petition seeking termina-
tion of his parental rights. In May 2009 the trial court
terminated respondent’s parental rights, and further
ordered that respondent’s child support obligation con-
tinue pursuant to the divorce judgment.

On appeal in the Court of Appeals, respondent did
not challenge the termination of his parental rights;
rather, respondent only challenged his continuing obli-
gation to pay child support. Respondent claimed that
the trial court’s order requiring him to pay child sup-
port after his parental rights were terminated violated
his constitutional right to due process of law.

In a published opinion, the Court of Appeals rejected
respondent’s claim and affirmed the trial court’s order.2

The panel rejected respondent’s constitutional claim
because, “apart from simply asserting” a due process
violation, respondent did not “explain how the trial
court’s decision resulted in a denial of due pro-
cess . . . .”3 Rather, the Court of Appeals treated the
issue as “a straightforward question of law . . . .”4

The Court of Appeals reasoned that had the Legislature
intended that the termination of parental rights also
terminate parental obligations, it could have easily said
so.5 The panel also held that child support and parental
rights are not interdependent, noting that parents should
not be denied parenting time simply because they are
unable to pay child support.6 The Court of Appeals also
stated that children possess “the inherent and fundamen-

2 In re Beck, 287 Mich App 400; 788 NW2d 697 (2010).
3 Id. at 402.
4 Id.
5 Id. at 402-403.
6 Id. at 403.
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tal right to receive support” and that this fundamental
right exists independently from whether a parent retains
parental rights.7 The panel further noted several public
policy considerations compelling the conclusion that the
termination of parental rights does not automatically
extinguish a child support obligation.8

Respondent appealed in this Court. We granted leave to
appeal, asking the parties to address whether a parent
whose rights have been involuntarily terminated “can
nevertheless be ordered to pay child support for those
children.”9

STANDARD OF REVIEW

Whether a parent may be compelled to pay child
support after his parental rights have been terminated
presents a question of law that this Court reviews de
novo.10

ANALYSIS

MCL 712A.19b pertains to the termination of paren-
tal rights. The respondent in this case had his parental

7 Id.
8 The panel relied on the following considerations: First, the goal of a

termination of parental rights proceeding is to protect the child. Eliminating
the benefit of child support would not serve to protect the child from harm
originating from the parent, but would only serve to deny the child benefits
based on the child’s needs and the parent’s ability to pay. Second, if a
parent’s child support obligation is extinguished, the burden of financial
assistance falls on the other parent, often with the assistance of the state.
Third, a parent may forgo reporting abusive or neglectful behavior of a
coparent in order to preserve a child’s right to receive support, which would
be detrimental to the child’s welfare. In addition, if the termination of
parental rights automatically extinguished a child support obligation, an
irresponsible parent could abuse or neglect his child in order to escape
liability for child support. Id. at 404-405.

9 486 Mich 936 (2010).
10 Foster v Wolkowitz, 486 Mich 356, 362; 785 NW2d 59 (2010); State

News v Mich State Univ, 481 Mich 692, 699; 753 NW2d 20 (2008).
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rights terminated pursuant to MCL 712A.19b(3)(c)(i),
(g), and (j). MCL 712A.19b(5) provides: “If the court
finds that there are grounds for termination of parental
rights and that termination of parental rights is in the
child’s best interests, the court shall order termination
of parental rights and order that additional efforts for
reunification of the child with the parent not be made.”
Nothing in the statutory scheme defines the scope of
“termination of parental rights.”

We next turn to the meaning of “parental rights.” As
a constitutional matter, parental rights encompass par-
ents’ fundamental liberty interest in “the care, custody,
and control of their children.”11 Respondent makes no
claim that the termination of his parental rights vio-
lated his liberty interests; rather, he claims that his
“right to due process” was violated by the trial court’s
order requiring him to continue to pay child support
after his parental rights were terminated. However,
respondent cites no authority, and we have discovered
none, holding that a parent has either a state or federal
constitutional entitlement to have his child support
obligation suspended when his parental rights have
been terminated. Therefore, we find no merit in his
constitutional claim.12

As a statutory matter, the scope of parental rights
can be found in 1968 PA 293, MCL 722.1 through 722.6.
This act pertains to the “status and emancipation of
minors” and “rights of parents.” The title of 1968 PA
293 indicates that the purpose of the act is, among other
purposes, “to define the rights and duties of parents.”

The term “parents” is defined in the act as the
“natural parents, if married prior or subsequent to the

11 Troxel v Granville, 530 US 57, 65; 120 S Ct 2054; 147 L Ed 2d 49 (2000).
12 In so holding, we do not purport to decide the outcomes of future

cases involving due process challenges in this context.
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minor’s birth; adopting parents, if the minor has been
legally adopted, or the mother, if the minor is illegiti-
mate.”13

MCL 722.2 delineates the rights of parents with
respect to their unemancipated children. The statute
provides:

Unless otherwise ordered by a court order, the parents
of an unemancipated minor are equally entitled to the
custody, control, services and earnings of the minor, but if 1
parent provides, to the exclusion of the other parent, for
the maintenance and support of the minor, that parent has
the paramount right to control the services and earnings of
the minor.[14]

Thus, MCL 722.2 defines the scope of parental rights as
encompassing the “custody, control, services and earn-
ings of the minor . . . .” Under the plain language of the
statute, parental rights do not include or contemplate
parental obligations.

Rather, it is the very next statutory provision that
identifies the parental obligations imposed by the Leg-
islature. The sole parental obligation identified in MCL
722.3 is the duty to provide a child with support:

(1) The parents are jointly and severally obligated to
support a minor as prescribed in section 5 of the support
and parenting time enforcement act, 1982 PA 295, MCL
552.605, unless a court of competent jurisdiction modifies

13 MCL 722.1. Because the three types of parents described in MCL
722.1 are all legal parents, without regard to whether they share a
biological connection with the minor at issue, the statutory definition
describes a legal rather than biological relationship. Michigan law has
long recognized the principle that a child born during a marriage is
presumed to be the issue of that marriage. In re KH, 469 Mich 621,
634-635; 677 NW2d 800 (2004); People v Case, 171 Mich 282, 284; 137
NW 55 (1912); Egbert v Greenwalt, 44 Mich 245, 249-250; 6 NW 654
(1880).

14 MCL 722.2 (emphasis added).
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or terminates the obligation or the minor is emancipated by
operation of law, except as otherwise ordered by a court of
competent jurisdiction. Subject to section 5b of the support
and parenting time enforcement act, 1982 PA 295, MCL
552.605b, a court of competent jurisdiction may order
support as provided in this section for a child after he or
she reaches 18 years of age.

(2) The duty of support may be enforced by the minor or
the child who has reached 18 years of age, his or her guardian,
any relative within the third degree, an authorized govern-
ment agency, or if the minor or the child who has reached 18
years of age is being supported in whole or in part by public
assistance under the social welfare act, 1939 PA 280, MCL
400.1 to 400.119b, by the director of the family independence
agency or his or her designated representative, or by the
director of the county family independence agency or his or
her designated representative of the county where an action
under this act is brought. An action for enforcement shall be
brought in the circuit court in the county where the minor or
the child who has reached 18 years of age resides. If a
designated official of either the state or a county family
independence agency brings an action under this act on
behalf of the minor or the child who has reached 18 years of
age, then the prosecuting attorney or an attorney employed
by the county under section 1 of 1941 PA 15, MCL 49.71, shall
represent the official in initiating and conducting the proceed-
ings under this act. The prosecuting attorney shall utilize the
child support formula developed under section 19 of the
friend of the court act, 1982 PA 294, MCL 552.519, as a
guideline in petitioning for child support.

(3) A judgment entered under this section providing for
support is governed by and is enforceable as provided in the
support and parenting time enforcement act, 1982 PA 295,
MCL 552.601 to 552.650. If this act contains a specific
provision regarding the contents or enforcement of a support
order that conflicts with a provision in the support and
parenting time enforcement act, 1982 PA 295, MCL 552.601
to 552.650, this act controls in regard to that provision.[15]

15 MCL 722.3 (emphasis added).
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The plain language of this provision imposes a “duty of
support” on both parents, jointly and severally, which
exists “unless a court of competent jurisdiction modifies
or terminates the obligation.” The parental obligation
to support minor children may be enforced where
neither parent has custody of the child,16 and may be
enforced even if the state has custody of the child.17

Lastly, MCL 722.3 provides an independent basis for the
entry of a child support order,18 although any child
support order entered must comport with the child
support guidelines.19

Because the parental rights identified in MCL 722.2
are distinct and detached from the parental duty iden-
tified in MCL 722.3, it is clear that the Legislature has
determined that parental rights are independent from
parental duties. Nothing in either MCL 722.2 or MCL
722.3 evinces any legislative intent that either statutory
provision is connected to or conditioned on the other.

16 The duty of support may be enforced by the child or “his or her
guardian, any relative within the third degree, [or] an authorized
government agency . . . .” MCL 722.3(2).

17 If the child “is being supported in whole or in part by public
assistance under the social welfare act,” the duty of support can be
enforced by the Family Independence Agency, which is now the Depart-
ment of Human Services. MCL 722.3(2). Foster care is included in the
Social Welfare Act. See MCL 400.18c through 400.18e.

18 See MCL 722.3(3) (stating that “[a] judgment entered under this
section providing for support is governed by and is enforceable as
provided in the support and parenting time enforcement act,” and “[i]f
this act contains a specific provision regarding the contents or enforce-
ment of a support order that conflicts with a provision in the support and
parenting time enforcement act, . . . this act controls in regard to that
provision”) (emphasis added).

19 MCL 722.3(1) states that parents are obligated to support a minor
“as prescribed in section 5 of the support and parenting time enforce-
ment act,” MCL 552.605, which requires that a child support order be
determined “by application of the child support formula” unless a basis
for deviating from the child support formula exists.
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There is no indication that the duty of support is
conditioned on the retention of parental rights, just as
there is no indication that the exercise of parental
rights is conditioned on fulfilling the parental obliga-
tion to support.

The plain language of the termination statute, MCL
712A.19b, only implicates “parental rights.” Thus,
when parental rights are terminated, what is lost are
those interests identified by the Legislature as parental
rights. In other words, the terminated parent loses any
entitlement to the “custody, control, services and earn-
ings of the minor . . . .”20 Because nothing in the lan-
guage of MCL 712A.19b affects the duty of support
articulated in MCL 722.3, the obligation remains intact.

Thus, even after a parent’s rights have been termi-
nated, the obligation to support continues “unless a
court of competent jurisdiction modifies or terminates
the obligation . . . .”21 This provision of MCL 722.3
indicates that a court has the discretion to terminate or
modify a parent’s obligation to provide support, but is
not compelled to do so.22 In this case, the trial court

20 MCL 722.2.
21 MCL 722.3(1).
22 The parental duty to support would abate if the “minor is emancipated

by operation of law . . . .” MCL 722.3(1); see also MCL 722.4(2). In contrast,
when a minor is emancipated by court order, the parental duty to support
continues. MCL 722.4e(2). Additionally, the parental duty to support would
cease by operation of law when a child is legally adopted. See MCL 710.60(1)
(stating that adoptive parents “become the parent or parents of the adoptee
under the law as though the adopted person had been born to the adopting
parents and are liable for all the duties and entitled to all the rights of
parents”); see also MCL 722.1. Thus, under the plain language of the
Adoption Code, a former parent’s duty of support is terminated when a child
is legally adopted because the adoptive parents are liable for all of the duties
of parents. Cf. In re Toth, 227 Mich App 548, 553; 577 NW2d 111 (1998)
(recognizing that “[t]he Michigan adoption scheme expresses a policy of
severing, at law, the prior, natural family relationship and creating a new
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expressly declined to modify or terminate respondent’s
child support obligation, and respondent has made no
showing that the trial court’s decision was an abuse of
discretion.23 Accordingly, respondent remains respon-
sible for supporting his minor children.

CONCLUSION

Because the Legislature has made a clear distinction
between parental rights and the parental obligation to
support a minor child, and nothing in the statutory
structure indicates that the termination of parental rights
automatically results in the severance of the parental
support duty, we hold that the support duty continues
unless the duty is modified or terminated by a court of
competent jurisdiction. Given that the trial court declined
to modify or terminate respondent’s obligation, and re-
spondent has made no showing that this decision was an
abuse of discretion, respondent’s obligation remains in-
tact.

and complete substitute relationship after adoption”). In the context of a
pretermination guardianship, where a court may place a child with a
permanent guardian in lieu of terminating the parent’s rights, MCL
712A.19a(6) and (7)(c), no statutory language suggests that the duty of
support would cease. See MCL 712A.19a; see also MCL 712A.19a(8) and
MCL 700.5215 (stating that a guardian’s rights and duties do not include an
obligation to provide for the child with the guardian’s own money). Simi-
larly, no statutory language suggests that the duty of support would cease in
the event of a posttermination guardianship. See MCL 712A.19c.

23 In holding that the parental obligation to support may continue after
parental rights have been terminated, we wish to reiterate that the termi-
nated parent retains absolutely no rights with respect to the children and no
right to interpose himself in the lives of his children. See, e.g., Hunter v
Hunter, 484 Mich 247, 269; 771 NW2d 694 (2009) (stating that the
termination of a parent’s parental rights permanently severs the “parent’s
right to be a parent and make decisions regarding his or her child’s
upbringing”). In the absence of statutory authority, the terminated parent
may not claim any right to see or contact the children attendant to the
payment of child support.
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KELLY, C.J., and CAVANAGH, CORRIGAN, MARKMAN, and
HATHAWAY, JJ., concurred with YOUNG, J.

DAVIS, J., not participating. I recuse myself and am
not participating because I was on the Court of Appeals
panel in this case. See MCR 2.003(B).

2010] In re BECK 17



MICHIGAN EDUCATION ASSOCIATION v SECRETARY OF STATE

Docket No. 137451. Argued November 5, 2010 (Calendar No. 7). Decided
December 29, 2010. Vacated on rehearing, 489 Mich 194.

The Michigan Education Association (MEA) sought a declaratory
ruling by the Secretary of State that a payroll-deduction plan by
the Gull Lake Public Schools for employee contributions to the
MEA’s political action committee (MEA-PAC) pursuant to the
terms of a collective-bargaining agreement between the
Kalamazoo County Education Association/Gull Lake Education
Association and the school district, under which the MEA would
reimburse the district in advance for the cost of administering
the payroll-deduction plan, would not violate § 57 of the Michi-
gan Campaign Finance Act (MCFA), MCL 169.257. That provi-
sion prohibits a public body from using or authorizing the use of
funds or other public resources to, among other things, make a
contribution or expenditure as defined by the MCFA. The
Secretary of State declared that the payroll-deduction plan in
question would violate MCL 169.257. The MEA petitioned the
Ingham Circuit Court for judicial review of the declaratory
ruling. The court, Thomas L. Brown, J., determined that the
declaratory ruling was arbitrary, capricious, and an abuse of
discretion, concluding that the school district cannot be said to
make an expenditure by administering the payroll-deduction
plan if it is reimbursed in advance for the costs of doing so. The
Secretary of State appealed by leave granted, and the Court of
Appeals, WILDER, P.J., and O’CONNELL, J. (WHITBECK, J., dissent-
ing), reversed. 280 Mich App 477 (2008). The Supreme Court
granted the MEA’s application for leave to appeal. 486 Mich 952
(2010).

In an opinion by Justice HATHAWAY, joined by Chief Justice
KELLY and Justices CAVANAGH and DAVIS, the Supreme Court held:

A public school’s administration of a payroll-deduction system
that remits money to a segregated fund is not precluded by the
prohibition in MCL 169.257(1) against using public resources to
make an expenditure, make a contribution, or provide certain volun-
teer personal services in connection with campaign financing.
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1. The administration of such a payroll-deduction system is
not an expenditure under the MCFA because it is an expenditure
for the establishment, administration, or solicitation of contribu-
tions to a separate segregated fund or independent committee,
which is a specific, enumerated exception to the general, expansive
statutory definition of “expenditure.” This exception is contained
within the definitional provisions of the MCFA, and it includes no
language that would limit its application to those sections of the
MCFA that deal only with private entities and political action
committees.

2. The administration of the system is not a contribution as
defined by the MCFA because there is no net conveyance of
anything of monetary value made for the purpose of influencing
the nomination or election of a candidate or for the qualifica-
tion, passage, or defeat of a ballot question. The statutory
definition of “contribution” includes the term “expenditure,”
which specifically excludes expenditures for the establishment,
administration, or solicitation of contributions to a separate
segregated fund like the one at issue. The definition of “contri-
bution” also includes a transfer of anything of ascertainable
monetary value for the purpose of influencing the nomination
or election of a candidate or for the qualification, passage, or
defeat of a ballot question. The statute does not define “trans-
fer,” but its plain meaning is to convey or remove from one
entity to another. In the context of the MCFA, “contribution”
must be interpreted to require a net conveyance of anything of
monetary value because interpreting it to include services that
are fully paid for would lead to absurd results. This interpreta-
tion comports with that portion of the provision that excludes
contributions that are rejected, returned, or refunded from the
statutory definition of “contribution.” “Contribution” also in-
cludes the granting of discounts or rebates not available to the
general public, which implies that products or services provided
at full price are not contributions under the MCFA. Addition-
ally, a public school’s administration of a payroll-deduction
system is not an impermissible contribution under the MCFA
because the system is not administered for the purpose of
influencing the nomination or election of a candidate or for the
qualification, passage, or defeat of a ballot question; rather, the
system is administered because the public body is required to do
so as part of a labor contract, and it merely allows someone else
to make a contribution for the purpose of influencing a political
issue.
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3. A public school’s administration of such a payroll-deduction
system does not provide volunteer personal services that are
excluded from the definition of “contribution” under MCL
169.204(3)(a) because the plain meaning of “volunteer” is a person
who performs a service without pay, and the MEA-PAC fully
anticipates prepayment of any administration costs.

Reversed.

Justice MARKMAN, joined by Justices CORRIGAN and YOUNG,
dissenting, would affirm the judgment of the Court of Appeals
on the ground that the school district’s administration of the
payroll deduction plan in this case constitutes both a contribu-
tion and an expenditure as defined by the MCFA because public
resources are being used to advance the political objectives of
the MEA-PAC and public services and facilities in assistance of
these same political objectives are being provided. He would
hold that the MEA-PAC’s offer to reimburse the school district
for expenses incurred in its administration of the plan does not
remedy an otherwise clear violation of MCL 169.257, which
states that a public body shall not use or authorize the use of its
public resources to make a contribution or expenditure. He
further stated that the majority’s contrary interpretation un-
dermines the legislative objective of § 57, which is to mandate
the separation of the government from politics in order to
maintain governmental neutrality in elections, preserve fair
democratic processes, and prevent taxpayer funds from being
used to subsidize partisan political activities.

ELECTIONS — MICHIGAN CAMPAIGN FINANCE ACT — CONTRIBUTIONS TO POLITICAL
ACTION COMMITTEES — PUBLIC BODIES — PAYROLL DEDUCTION PLANS.

A public school’s administration of a payroll deduction system that
remits money to a political action committee that is a segregated
fund is not precluded by the statutory prohibition against using
public resources to make an expenditure, make a contribution, or
provide certain volunteer personal services in connection with
campaign financing (MCL 169.204[3], 169.255, 169.257).

White, Schneider, Young & Chiodini, P.C. (by Kath-
leen Corkin Boyle), for petitioner.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, and Heather S. Meingast, Denise C.
Barton, and Ann Sherman, Assistant Attorneys Gen-
eral, for respondent.
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Amici Curiae:

Foster, Swift, Collins & Smith, P.C. (by Eric E.
Doster), for the Michigan Chamber of Commerce.

Sachs Waldman, P.C. (by Andrew Nickelhoff), for
Michigan State AFL-CIO; SEIU Michigan State
Council; and International Union, United Automo-
bile, Aerospace, and Agricultural Implement Workers
of America.

Patrick J. Wright for the Mackinac Center for Public
Policy.

HATHAWAY, J. At issue in this case is whether a public
school may administer payroll deductions for its em-
ployees who remit funds to the Michigan Education
Association Political Action Committee (MEA-PAC), a
segregated fund under MCL 169.255.

We conclude that the Court of Appeals clearly erred
by holding that administration of a payroll deduction
system is not allowed under Michigan law. We reverse
the Court of Appeals’ judgment because a public
school’s administration of a payroll deduction system
(the system) that remits funds to a segregated fund is
not precluded by any prohibition in MCL 169.257(1)
and is therefore permitted.

MCL 169.257(1), commonly referred to as § 57 of
the Michigan Campaign Finance Act (MCFA),1 specifi-
cally prohibits a public body from using public re-
sources to do three things: (1) make an expenditure, (2)
make a contribution, and (3) “provide volunteer per-
sonal services that are excluded from the definition of
contribution under section 4(3)(a)” of the MCFA, MCL

1 MCL 169.201 et seq.
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169.204(3)(a).2 First, the administration of such a sys-
tem is not an “expenditure” under the MCFA because
the cost of administration is an “expenditure for the
establishment, administration, or solicitation of contri-
butions to a separate segregated fund or independent
committee,”3 which is an enumerated exception to the
statutory definition of “expenditure.” Second, adminis-
tration of the system is not a “contribution” as defined
by the MCFA because there is no net conveyance of
anything of monetary value made for the purpose of
influencing the nomination or election of a candidate or
for the qualification, passage, or defeat of a ballot
question. Last, a public school’s administration of a
payroll deduction system does not “provide volunteer
personal services that are excluded from the definition
of contribution under section 4(3)(a)”4 as defined by the
MCFA because the MEA-PAC fully anticipates prepay-
ment for any administration costs. Thus, the adminis-
tration of a payroll deduction system by a public school
is permitted under the MCFA.

I. FACTS AND PROCEEDINGS

Petitioner, the Michigan Education Association
(MEA), is a voluntary, incorporated labor organiza-
tion that represents members employed by public
schools, colleges, and universities throughout Michi-
gan. The MEA’s political action committee, MEA-
PAC, is a separate segregated fund under § 55 of the
MCFA. MCL 169.255. According to the MEA, the
MEA-PAC is funded in part by MEA member payroll
deductions. The MEA (or its affiliates) has entered
into collective bargaining agreements with various

2 MCL 169.257(1).
3 MCL 169.206(2)(c).
4 MCL 169.257(1).
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public school districts throughout the state that require
the school district employer to administer a payroll deduc-
tion plan for contributions to the MEA-PAC. The current
case involves such an agreement between the
Kalamazoo County Education Association/Gull Lake
Education Association and the Gull Lake Public
Schools. The Gull Lake collective bargaining agree-
ment also requires the Gull Lake Public Schools to
make other payroll deductions, such as the payment
of MEA dues and service fees. The MEA plans to pay
the Gull Lake Public Schools, in advance, for all
anticipated costs to Gull Lake Public Schools attrib-
utable to administering payroll deductions to the
MEA-PAC or any other separate segregated fund
affiliated with the MEA. The MEA contends that
under this proposal, Gull Lake Public Schools would
not incur any costs or expenses in administering the
requested deductions because the Gull Lake Public
Schools would be paid in advance for such costs and
expenses.

As a condition to implementing the collective bar-
gaining agreement, a representative of the Gull Lake
Public Schools requested that the MEA obtain a
declaratory ruling on the validity of the payroll
deduction system. On August 22, 2006, the MEA filed
a request for a declaratory ruling with respondent,
the Secretary of State. The MEA detailed its proposal
for payroll deductions to be made by the Gull Lake
Public Schools and asserted that the administration
of the payroll deductions by the school district would
not be an “expenditure” under the MCFA and would
not violate § 57 of the MCFA, MCL 169.257. The MEA
requested that the Gull Lake Public Schools be al-
lowed to make and transmit payroll deductions re-
quested by MEA members to MEA-PAC as long as the
members had filled out voluntary consent forms and
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either the MEA or the MEA-PAC had paid the school
district, in advance, for any costs associated with admin-
istering those payroll deductions. The MEA also asked the
Secretary of State for a declaratory ruling on what costs it
should consider in determining the costs attributable to
administering the payroll deductions that are to be trans-
mitted to the MEA-PAC.

On November 20, 2006, the Secretary of State
ruled that the Gull Lake Public Schools could not
make and transmit payroll deductions requested by
MEA members to the MEA-PAC because § 57 of the
MCFA prohibits a public body from making expendi-
tures or collecting contributions for a political action
committee. The ruling noted that the Department of
State and the Attorney General had both previously
concluded that a public body is prohibited from
collecting and remitting contributions to a committee
through its administration of a payroll deduction
plan. The ruling explained that § 55 of the MCFA
allows named private entities to make expenditures
for the establishment and administration and solici-
tation of contributions to a separate segregated fund.
However, the ruling stated that no explicit provision
in the MCFA authorizes a public body to do so and
concluded that the school district is prohibited from
expending governmental resources for a payroll de-
duction plan that deducts wages from its employees
on behalf of the MEA-PAC.

The Secretary of State’s ruling further concluded
that paying the costs of administering the payroll
deductions in advance would not effectively avoid a
violation of § 57. This conclusion was based on an
analysis of this issue in a recent opinion of the
Attorney General. OAG, 2005-2006, No 7187, p 81
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(February 16, 2006). Because the Secretary of State
concluded that administration of a payroll deduction
system would violate the MCFA, the ruling did not
address what costs should be considered attributable
to administering the payroll deductions or the dollar
amount that should be prepaid.

The MEA petitioned for review of the declaratory
ruling in the Ingham Circuit Court. On September 4,
2007, the trial court issued an opinion setting aside
the declaratory ruling on the grounds that it was
arbitrary, capricious, and an abuse of discretion. The
trial court opined that if the costs of administration
are paid in advance, administration of payroll deduc-
tions does not result in transfer of money to a union’s
political action committee and, therefore, an “expen-
diture” has not been made within the meaning of the
MCFA. Thus, the trial court held that a public body
may administer payroll deductions as long as all the
costs of making deductions are paid in advance.

The Secretary of State applied for leave to appeal in
the Court of Appeals, which was granted. In a split
decision, the Court of Appeals reversed the trial court’s
opinion and held that, regardless of advance payment
for the associated costs, a public school’s administration
of a payroll deduction system is still an “expenditure”
under the MCFA and thus prohibited.5 Judge WHITBECK

dissented, and would have held that administration of a
payroll deduction system is not an “expenditure”6 as
the MCFA defines it.

The MEA sought leave to appeal in this Court. This
Court granted oral argument on whether to grant the

5 Mich Ed Ass’n v Secretary of State, 280 Mich App 477, 486-487; 761
NW2d 234 (2008).

6 Id. at 490.
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application7 and subsequently granted leave to ap-
peal.8

II. ANALYSIS

The issue in this case is whether § 57 of the MCFA,
MCL 169.257(1), prohibits a public school from admin-
istering a payroll deduction system that remits funds to
the MEA-PAC. This is an issue of statutory construc-
tion, which we review de novo.9

To interpret the MCFA, we apply the established
rules of statutory construction. “Assuming that the
Legislature has acted within its constitutional author-
ity, the purpose of statutory construction is to discern
and give effect to the intent of the Legislature.”10

7 Mich Ed Ass’n v Secretary of State, 483 Mich 1001 (2009). The Court
directed the parties to brief

(1) whether a school district’s use of government resources for
a payroll deduction plan for contributions made by members of
the . . . Michigan Education Association (MEA) to MEA’s politi-
cal action committee is either an “expenditure” or a “contribu-
tion” under § 6 of the Michigan Campaign Finance Act (MCFA),
MCL 169.206; (2) whether § 57(1) of the MCFA, MCL
169.257(1), prohibits a school district from expending govern-
ment resources for such a payroll deduction plan if the costs of
the plan are prepaid by the MEA; and (3) whether a school
district has the authority to collect and deliver payroll deduc-
tions for such contributions. [Id.]

8 Mich Ed Ass’n v Secretary of State, 486 Mich 952 (2010). In the order
granting leave to appeal, this Court asked the parties to include among
the issues to be briefed the effect, if any, of Citizens United v Fed Election
Comm, 558 US__; 130 S Ct 876; 175 L Ed 2d 753 (2010), on this case. We
note that because the issues presented in this case can be resolved under
Michigan law, we do not opine on the application of United States
Supreme Court caselaw.

9 In re Investigation of March 1999 Riots in East Lansing, 463 Mich
378, 383; 617 NW2d 310 (2000).

10 Potter v McLeary, 484 Mich 397, 410; 774 NW2d 1 (2009), citing Sun
Valley Foods Co v Ward, 460 Mich 230, 236; 596 NW2d 119 (1999).
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Accordingly, a Court must interpret the language of a
statute in a manner that is consistent with the legisla-
tive intent.11 In determining the legislative intent, the
actual language of the statute must first be examined.12

“As far as possible, effect should be given to every
phrase, clause, and word in the statute.”13 When con-
sidering the correct interpretation, a statute must be
read as a whole.14 Individual words and phrases, while
important, should be read in the context of the entire
legislative scheme.15 In defining particular words within
a statute, a court “must ‘consider both the plain mean-
ing of the critical word or phrase as well as “its
placement and purpose in the statutory scheme.” ’ ”16

When a statute explicitly defines a term, the statutory
definition controls.17

In applying these established rules of statutory con-
struction, we start our analysis with a review of the
relevant statutory language. Section 57 of the MCFA,
MCL 169.257(1), prohibits public bodies from using
public resources to make expenditures, contributions,
or provide volunteer services that are excluded from the
definition of “contribution” under § 4(3)(a) of that act,
MCL 169.204(3)(a). The statute provides in pertinent
part:

A public body or an individual acting for a public body
shall not use or authorize the use of funds, personnel, office

11 Potter, 484 Mich at 411.
12 Id. at 410.
13 Sun Valley, 460 Mich at 237.
14 See id.
15 Herman v Berrien Co, 481 Mich 352, 366; 750 NW2d 570 (2008).
16 Id., quoting Sun Valley, 460 Mich at 237, quoting Bailey v United

States, 516 US 137, 145; 116 S Ct 501; 133 L Ed 2d 472 (1995).
17 Tryc v Michigan Veterans’ Facility, 451 Mich 129, 136; 545 NW2d 642

(1996).
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space, computer hardware or software, property, statio-
nery, postage, vehicles, equipment, supplies, or other public
resources to make a contribution or expenditure or provide
volunteer personal services that are excluded from the
definition of contribution under section 4(3)(a). [MCL
169.257(1) (emphasis added).]

Thus, § 57 specifically prohibits a public body from
using, or authorizing the use of, public resources to do
three things: (1) make an expenditure, (2) make a
contribution, or (3) provide volunteer services that are
excluded from the definition of “contribution” under
§ 4(3)(a). The plain language of the statute does not
prohibit any other activity. Therefore, if the adminis-
tration of the payroll deduction system is not tanta-
mount to doing one of these three things, the adminis-
tration of the system is permissible under Michigan law.

A. EXPENDITURE

We first examine whether a public school’s adminis-
tration of a payroll deduction system that remits funds
to the MEA-PAC is an impermissible expenditure under
§ 57. “Expenditure” is specifically defined by the
MCFA, so this definition controls for purposes of apply-
ing § 57. The general definition of “expenditure” under
the MCFA is set forth in § 6, which provides in perti-
nent part:

(1) “Expenditure” means a payment, donation, loan, or
promise of payment of money or anything of ascertainable
monetary value for goods, materials, services, or facilities
in assistance of, or in opposition to, the nomination or
election of a candidate, or the qualification, passage, or
defeat of a ballot question. Expenditure includes, but is not
limited to, any of the following:

(a) A contribution or a transfer of anything of ascertain-
able monetary value for purposes of influencing the nomi-
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nation or election of a candidate or the qualification,
passage, or defeat of a ballot question.

* * *

(2) Expenditure does not include any of the following:

(a) An expenditure for communication by a person with
the person’s paid members or shareholders and those
individuals who can be solicited for contributions to a
separate segregated fund under [MCL 169.255].

* * *

(c) An expenditure for the establishment, administration,
or solicitation of contributions to a separate segregated fund
or independent committee. [MCL 169.206 (emphasis
added).]

Thus, MCL 169.206(1) details the general definition
of “expenditure,” which is expansive. It includes a
payment, donation, loan, or promise of payment of
money or anything of ascertainable monetary value for
goods, materials, services, or facilities in assistance of,
or in opposition to, the nomination or election of a
candidate, or the qualification, passage, or defeat of a
ballot question. The definition also includes a contribu-
tion or a transfer of anything of ascertainable monetary
value for purposes of influencing the nomination or
election of a candidate or the qualification, passage, or
defeat of a ballot question. However, despite its expan-
sive scope, the statutory definition of “expenditure”
contains explicit exceptions under MCL 169.206(2),
outlining items that cannot be considered an expendi-
ture under the MCFA even though they may qualify
under the expansive general definition outlined in MCL
169.206(1).

We now consider whether a public school’s adminis-
tration of a payroll deduction system is an “expendi-
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ture” as defined by the MCFA. The administration of
a payroll deduction system does arguably provide
services to the MEA and the MEA-PAC in facilitating
payroll deductions from members by providing per-
sonnel and computer services. The system allows
MEA members to authorize the school to automati-
cally deduct money from their paychecks and remit
the funds to the MEA-PAC. The MEA-PAC is a
separate segregated fund under MCL 169.255 be-
cause it has been established by the MEA, a labor
organization, to make contributions to, and expendi-
tures on behalf of, candidate committees, ballot ques-
tion committees, political party committees, political
committees, and independent committees.18 Thus, the
payroll deduction system administers member contri-
butions to a separate segregated fund. Although this
process falls within the general definition of “expendi-
ture” under MCL 169.206(1), the administration of
such a system is explicitly excluded from the statutory
definition under MCL 169.206(2)(c). To reiterate, MCL
169.206(2)(c) excludes from the definition of “expendi-
ture” any “expenditure for the establishment, adminis-
tration, or solicitation of contributions to a separate
segregated fund or independent committee.”19 A public
school’s administration of a payroll deduction falls
squarely within the statutory exception. The sys-

18 MCL 169.255(1) provides, in pertinent part:

A corporation organized on a for profit or nonprofit basis, a
joint stock company, a domestic dependent sovereign, or a labor
organization formed under the laws of this or another state or
foreign country may make an expenditure for the establishment
and administration and solicitation of contributions to a separate
segregated fund to be used for political purposes. A separate
segregated fund established under this section shall be limited to
making contributions to, and expenditures on behalf of, candidate
committees, ballot question committees, political party commit-
tees, political committees, and independent committees.

19 MCL 169.206(2)(c).
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tem is set up to facilitate MEA member contributions to
their separate segregated fund, the MEA-PAC. There-
fore, the administration of the system is not an “expen-
diture” under the MCFA.

The Secretary of State argues that the statutory
exception in MCL 169.206(2)(c) should not be applied to
public bodies because the Legislature intended to treat
public bodies differently from private entities and po-
litical action committees under the MCFA. However,
this argument disregards the plain language of the
statute. MCL 169.206(2)(c) is contained within the
definitional provisions of the MCFA and includes no
language limiting its application to sections of the
MCFA that deal only with private entities and political
action committees. MCL 169.201(2), on the other hand,
explicitly mandates that “[e]xcept as otherwise defined
in this act, the words and phrases defined in [MCL
169.202 to 169.212] shall, for the purposes of this act,
have the meanings ascribed to them in those sections.”
Thus, the statutory definition of “expenditure” controls
and applies to the entire MCFA, including § 57, excep-
tions and all.

The Court of Appeals clearly erred by holding that a
public school’s administration of a payroll deduction
system is an expenditure. Without providing any inde-
pendent statutory analysis, the Court of Appeals con-
cluded that the administration of the system is an
expenditure by relying solely on the Secretary of State’s
prior interpretation of the term. The Court of Appeals
reasoned:

The Secretary previously issued an interpretive state-
ment indicating that “the department interprets the term
‘expenditure’ to include the costs associated with collecting
and delivering contributions to a committee” and that “[a]
payroll deduction system is one method of collecting and
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delivering contributions.” Interpretative Statement to Mr.
Robert LaBrant (November 14, 2005).[20]

Without any independent statutory analysis, the Court
of Appeals then concluded: “We find nothing in the
plain language of the MCFA that indicates reimburse-
ment negates something that otherwise constitutes an
expenditure.”21

The Court of Appeals erred by considering whether a
supposedly illegal expenditure could be cured without
first analyzing whether the Secretary of State’s inter-
pretation of the term “expenditure” comported with the
statute. The Secretary of State’s interpretation of the
MCFA is not binding on the judiciary, and the Court of
Appeals should have independently considered whether
the administration of a payroll deduction system is an
“expenditure.” 22 Most importantly, the Secretary of
State’s interpretation of “expenditure” is incorrect be-
cause it directly conflicts with the relevant statutory
language. The Secretary of State’s interpretation of
“expenditure” includes costs associated with collecting
and delivering contributions to a committee. But, as
previously explained, the statutory definition of “expen-
diture” explicitly excludes these costs. As a result, the
Court of Appeals clearly erred by adopting respondent’s
interpretation of “expenditure.” The plain language of
the statute dictates that the administration costs at
issue are excluded from the statutory term “expendi-
ture.”

Administration of a payroll deduction system is an
“expenditure for the establishment, administration, or

20 Mich Ed Ass’n, 280 Mich App at 486.
21 Id.
22 This Court is not bound by the Secretary of State’s interpretations of

the law or by Attorney General opinions. See Traverse City Sch Dist v
Attorney General, 384 Mich 390, 412; 185 NW2d 9 (1971).
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solicitation of contributions to a separate segregated
fund or independent committee,” and thus is an enu-
merated exception to the statutory definition of “expen-
diture.” Therefore, the administration of the payroll
deduction system is not an “expenditure” as defined by
the MCFA and is not prohibited by § 57 on that ground.

B. CONTRIBUTION

We next examine whether a public school’s adminis-
tration of a payroll deduction system is an impermis-
sible “contribution” under the MCFA.23 “Contribution,”
like “expenditure,” is specifically defined by the MCFA,
and this definition controls for purposes of application
to § 57. The definition of “contribution” under the
MCFA is set forth in MCL 169.204, which provides:

(1) “Contribution” means a payment, gift, subscription,
assessment, expenditure, contract, payment for services,
dues, advance, forbearance, loan, or donation of money or
anything of ascertainable monetary value, or a transfer of
anything of ascertainable monetary value to a person, made
for the purpose of influencing the nomination or election of
a candidate, or for the qualification, passage, or defeat of a
ballot question.

(2) Contribution includes the full purchase price of
tickets or payment of an attendance fee for events such as
dinners, luncheons, rallies, testimonials, and other fund-
raising events; an individual’s own money or property
other than the individual’s homestead used on behalf of
that individual’s candidacy; the granting of discounts or
rebates not available to the general public; or the granting
of discounts or rebates by broadcast media and newspapers

23 Although the Court of Appeals did not consider whether administra-
tion of the payroll deduction system is a contribution, we nevertheless
discuss the issue because it is another statutory basis for an argument
that the administration of a payroll deduction system might be imper-
missible and the litigants have briefed and argued the issue before this
Court.
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not extended on an equal basis to all candidates for the
same office; and the endorsing or guaranteeing of a loan for
the amount the endorser or guarantor is liable.

(3) Contribution does not include any of the following:

(a) Volunteer personal services provided without com-
pensation, or payments of costs incurred of less than
$500.00 in a calendar year by an individual for personal
travel expenses if the costs are voluntarily incurred with-
out any understanding or agreement that the costs shall
be, directly or indirectly, repaid.

(b) Food and beverages, not to exceed $100.00 in value
during a calendar year, which are donated by an individual
and for which reimbursement is not given.

(c) An offer or tender of a contribution if expressly and
unconditionally rejected, returned, or refunded in whole or
in part within 30 business days after receipt. [Emphasis
added.]

The statutory definition of “contribution” includes
the term “expenditure.” Because “expenditure” is ex-
plicitly defined by the MCFA, the statutory definition
controls.24 We have already explained why the adminis-
tration of a payroll deduction system is not an “expen-
diture” under the MCFA and thus cannot be a contri-
bution on that basis. The only other way that the
administration of the system could be a “contribution”
under the MCFA would be if administering the system
resulted in a “transfer of anything of ascertainable
monetary value . . . made for the purpose of influencing
the nomination or election of a candidate, or for the
qualification, passage, or defeat of a ballot question.”

The Secretary of State argues that the actual and
intangible costs associated with the administration of a
payroll deduction system constitute a contribution be-
cause there is a transfer of something of ascertainable

24 Tryc, 451 Mich at 136.
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monetary value from the school district to the MEA-PAC
and the transfer, although made pursuant to a collective
bargaining agreement, is made for the purpose of influ-
encing the nomination or election of a candidate or for the
qualification, passage, or defeat of a ballot question. The
Secretary of State asserts that the labor and computer
resources that are expended to administer the payroll
deduction system have an ascertainable monetary value,
and the fact that they are expended for the benefit of the
MEA-PAC conveys value to the MEA-PAC. The Secretary
of State further argues that prepayment for the services
does not negate the transfer because MEA-PAC still
receives the benefit of the services.

We disagree with this interpretation of the word
“transfer” in the statute. Because “transfer” is a non-
technical word that is not defined within the statute, we
first look to the plain meaning of the term to ascertain
what the Legislature intended by using “transfer” to
define a “contribution.”25 The first dictionary definition
of “transfer” is “to convey or remove from one place,
person, etc., to another.”26 In order for there to be a
contribution, “anything of ascertainable monetary
value” must be conveyed from one entity to another.

There are two competing ways in which to interpret
the word “transfer” in the statute. The first way to read
the statute would require that any conveyance of value
for services provided to a campaign, regardless of
whether the services are paid for, would constitute a
contribution. The second way to read the statute would
require a net conveyance of value in order to be a
“transfer of anything of ascertainable monetary value.”

25 MCL 8.3a; Oakland Co Bd of Rd Comm’rs v Mich Prop & Cas
Guaranty Ass’n, 456 Mich 590, 604; 575 NW2d 751 (1998).

26 Random House Webster’s College Dictionary (1997).
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We conclude that the statute must be read to require
a net conveyance of monetary value, as opposed to a
mere exchange of value. Any other interpretation of
“contribution” would lead to an absurd result, and
statutes must be construed to prevent absurd results.27

For example, if the statute were to be interpreted in the
manner the Secretary of State suggests, then a print
shop that sells signage to a campaign in the normal
course of business would be making a contribution to
the campaign because it has transferred something of
monetary value to the campaign, even though the shop
has been compensated for the cost of providing the
signage. Such an interpretation of “contribution” would
defy common sense, and we do not read the statute in
this manner. Instead, we conclude that the statute
requires a net conveyance of “anything of monetary
value” in order for there to be a campaign contribution.
If costs for administering the payroll deduction system
are paid in advance, there is no net conveyance of
anything of monetary value, and there is no contribu-
tion.

Furthermore, our conclusion that a “contribution”
under MCL 169.204(1) requires a net transfer of
value comports with the remainder of that section,
which specifically excludes from the statutory defini-
tion of “contribution” any “contribution if expressly
and unconditionally rejected, returned, or refunded
in whole or in part within 30 business days after
receipt.” MCL 169.204(3)(c). In other words, if the
contribution is rejected, returned, or refunded, it is
no longer a “contribution” under the MCFA. More-
over, MCL 169.204(2) explains that a “contribution”
includes “the granting of discounts or rebates not

27 McAuley v Gen Motors Corp, 457 Mich 513, 518; 578 NW2d 282
(1998).
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available to the general public . . . .” This implies that
when an entity provides products or services at full
price, the entity is not making a contribution. Thus,
the statute clearly requires that there be a net
transfer of value in order for there to be a contribu-
tion under the MCFA.

The MEA plans to prepay the school district for all
ascertainable costs associated with the administration
of a payroll deduction system, and in fact asked the
Secretary of State for a declaratory ruling regarding the
costs to be prepaid. The administration of the payroll
deduction system will not result in a net transfer of
anything of ascertainable monetary value as all costs
will be ascertained and prepaid. Accordingly, there is no
contribution under the MCFA, and a public school’s
administration of a payroll deduction system is not
prohibited by § 57 on that ground.

Additionally, a public school’s administration of a
payroll deduction system is not an impermissible con-
tribution under the MCFA because the system is not
administered “for the purpose of influencing the nomi-
nation or election of a candidate, or for the qualifica-
tion, passage, or defeat of a ballot question.”28 When a
public body administers a payroll deduction plan, it
does not do so in an attempt to influence a political race
or a ballot question. Rather, administering the plan is
one step removed: it merely allows someone else to make
a contribution for the purpose of influencing a political
issue. The public body administers the plan simply
because it is required to do so as part of a labor contract
between the public body and its employees. Conse-
quently, because a public school’s administration of a
payroll deduction system is not done for the purpose of

28 MCL 169.204(1).
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influencing a political issue, the administration of the
system is not a contribution under the MCFA.29

C. VOLUNTEER PERSONAL SERVICES

Lastly, we examine whether a public school’s admin-
istration of a payroll deduction system impermissibly
“provide[s] volunteer personal services that are ex-
cluded from the definition of contribution under section
4(3)(a)” of the MCFA. As noted above, § 4(3) provides:

Contribution does not include any of the following:

(a) Volunteer personal services provided without com-
pensation, or payments of costs incurred of less than
$500.00 in a calendar year by an individual for personal
travel expenses if the costs are voluntarily incurred with-
out any understanding or agreement that the costs shall
be, directly or indirectly, repaid. [MCL 169.201(3).]

Although such services are thus not considered a
contribution for purposes of the rest of the MCFA, § 57
specifically indicates that public bodies cannot use
public resources to provide volunteer services that are
not compensated. However, the administration of the
payroll deduction system at issue does not involve
volunteer services by public employees because the

29 A public body has the authority to administer payroll deduction
plans. The wages and fringe benefits act, MCL 408.477, provides that

[e]xcept for those deductions required or expressly permitted . . .
by a collective bargaining agreement, an employer shall not deduct
from the wages of an employee, directly or indirectly, any amount
including an employee contribution to a separate segregated fund
established . . . under [MCL 169.255] without the full, free and
written consent of the employee . . . .

Thus, under the plain language of MCL 408.477, public bodies have the
authority to administer a payroll deduction plan that contributes money
to the MEA-PAC if the MEA enters into a collective bargaining agree-
ment that expressly permits the deductions.
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MEA intends to prepay for all services rendered. Be-
cause volunteer services are not defined by the statute,
we again look to the plain meaning of the terms to
discern the legislative intent. Dictionary definitions of
“volunteer” include “a person who performs a service
willingly and without pay.”30 Willingness to perform an
activity is not enough to fall within the scope of this
subsection; the activity must also be performed without
pay. In this case, the MEA fully anticipates payment
and plans to prepay for any administration costs. As a
result, a public school’s administration of a payroll
deduction system does not “provide volunteer personal
services that are excluded from the definition of contri-
bution under section 4(3)(a)” of the MCFA and is not
prohibited by § 57 on this final ground. Therefore, the
administration of a payroll deduction system by a public
school is permitted under the MCFA.

III. CONCLUSION

A public school may administer payroll deductions
for its employees who remit funds to the MEA-PAC,
because MCL 169.257(1) only prohibits a public body
from using public resources to do three things: (1) make
an expenditure, (2) make a contribution, and (3) pro-
vide volunteer personal services that are excluded from
the definition of “contribution” under MCL
169.204(3)(a). First, the administration of the system at
issue is not an “expenditure” under the MCFA because
the cost of administration is an “expenditure for the
establishment, administration, or solicitation of contri-
butions to a separate segregated fund or independent
committee,”31 which is an enumerated exception to the
statutory definition of “expenditure.” Second, adminis-

30 Random House Webster’s College Dictionary (1997).
31 MCL 169.206(2)(c).
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tration of the system is not a “contribution” as defined
by the MCFA because there is no net conveyance of
anything of monetary value made for the purpose of
influencing the nomination or election of a candidate, or
for the qualification, passage, or defeat of a ballot
question. Last, a public school’s administration of a
payroll deduction system does not “provide volunteer
personal services that are excluded from the definition
of contribution under [MCL 169.204(3)(a)]” because the
MEA-PAC fully anticipates prepayment for any admin-
istration costs. Thus, the administration of a payroll
deduction system by a public school is permitted under
the MCFA, and the Court of Appeals erred by conclud-
ing that it is not. We reverse the judgment of the Court
of Appeals.

Reversed.

KELLY, C.J., and CAVANAGH and DAVIS, JJ., concurred
with HATHAWAY, J.

MARKMAN, J. (dissenting). The issue in this case
concerns the Legislature’s mandated separation of the
government from politics in order to maintain govern-
mental neutrality in elections, preserve fair democratic
processes, and prevent taxpayer funds from being used
to subsidize partisan political activities. The Michigan
Campaign Finance Act (MCFA) prohibits a “public
body” from using public resources to make any “contri-
bution or expenditure” for political purposes. MCL
169.257(1). The majority concludes that a school dis-
trict’s administration of a payroll deduction plan that
remits funds to the Michigan Education Association’s
Political Action Committee (MEA-PAC) “is not pre-
cluded by any prohibition in MCL 169.257(1) and is
therefore permitted.” Ante at 21. I respectfully dissent,
and believe that a school district’s administration of a
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payroll deduction plan that remits funds to a partisan
political action committee (a) constitutes a “contribu-
tion” because public resources are being used to ad-
vance the political objectives of the committee and (b)
constitutes an “expenditure” because public “services”
and “facilities in assistance of” these same political
objectives are being provided. Thus, the school district’s
payroll deduction plan is prohibited by § 57 of the
MCFA, MCL 169.257. This interpretation is consistent
not only with the language of the statute, but also with
the evident purpose of § 57, which is to mandate the
separation of the government from politics in order to
maintain governmental neutrality in elections, preserve
fair democratic processes, and prevent taxpayer funds
from being used to subsidize partisan political activi-
ties. Accordingly, I would affirm the judgment of the
Court of Appeals.

I. FACTS AND HISTORY

Petitioner, the Michigan Education Association
(MEA), is a voluntary, incorporated labor organization
that represents approximately 136,000 members em-
ployed by public schools, colleges, and universities
throughout Michigan. The MEA-PAC is a separate
segregated political fund established by the MEA in
accordance with § 55 of MCFA, MCL 169.255. The
MEA-PAC is significantly funded by payroll deductions
of MEA members who have authorized the deductions.
The purpose of the MEA-PAC is to facilitate and coor-
dinate the involvement of the MEA in politics, by
electing candidates favored by the MEA and by further-
ing the enactment of MEA legislative and executive
policy initiatives.

As a public-employee labor organization, the MEA
has entered into collective bargaining agreements with

2010] MICH ED ASS’N V SECRETARY OF STATE 41
DISSENTING OPINION BY MARKMAN, J.



various public school districts across the state. Some
number of these agreements, including that between
the MEA’s locally affiliated Kalamazoo County/Gull
Lake Education Associations and the Gull Lake Com-
munity Schools (the school district), require that a
school district administer a payroll deduction plan for
the contributions of MEA members to the MEA-PAC. In
return, the MEA pays the school district the costs of the
plan’s administration.

On August 22, 2006, the MEA filed a request for a
declaratory ruling with respondent, the Secretary of
State, to determine whether the school district could
continue to make and transmit payroll deductions to
the MEA-PAC.1 Respondent ruled that, absent ex-
press statutory authority, the school district is pro-
hibited from expending public resources for a payroll
deduction plan on behalf of the MEA-PAC. The MEA
appealed to the circuit court, which held that respon-
dent’s ruling was “arbitrary, capricious and an abuse
of discretion,” reasoning that, although the school
district’s administration of the plan constitutes an
“expenditure” under MCFA, when the costs of admin-
istering the plan have been reimbursed, “no transfer
of money to the MEA-PAC has occurred, and therefore
an ‘expenditure’ has not been made within the meaning of
the MCFA.”

In a split decision, the Court of Appeals reversed,
holding that § 57 of MCFA prohibits a “public body,”
such as a school district, from using public resources “to
make a contribution or expenditure.” According to the
Court, the costs associated with the plan constitute an
“expenditure,” and the reimbursement of such costs
does not alter that conclusion. Mich Ed Ass’n v Secre-

1 The Secretary of State is authorized to issue declaratory rulings to
implement the Michigan Campaign Finance Act, MCL 169.201 et seq., in
accordance with the Administrative Procedures Act, MCL 24.201 to 24.328.
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tary of State, 280 Mich App 477, 486; 761 NW2d 234
(2008). The MEA then sought leave to appeal in this
Court. On November 5, 2009, we heard oral arguments
on the application, and nearly seven months later we
granted the MEA’s application for leave to appeal.2

II. STANDARD OF REVIEW

The interpretation of statutes constitutes a question
of law that this Court reviews de novo on appeal.
Eggleston v Bio-Med Applications of Detroit, Inc, 468
Mich 29, 32; 658 NW2d 139 (2003).

III. PURPOSE OF § 57

“It is well settled that the Legislature of this state is
empowered to enact laws to promote and regulate
political campaigns and candidacies.” Council No 11,
AFSCME v Civil Serv Comm, 408 Mich 385, 395; 292
NW2d 442 (1980) (citations omitted). The people of
Michigan have granted the Legislature broad powers to
regulate elections. Among other things, our Constitu-
tion empowers the Legislature to set forth the qualifi-
cations of electors; the time, place, and manner of
elections; and limitations on terms of office. Const 1963,
art 2, §§ 1 through 10. Furthermore, Const 1963, art 2,
§ 4 requires the Legislature to preserve the integrity of
elections, providing in pertinent part:

The legislature shall enact laws to preserve the purity of
elections, to preserve the secrecy of the ballot, to guard
against abuses of the elective franchise, and to provide for
a system of voter registration and absentee voting.

Charged to preserve the “purity of elections” and to
“guard against abuses of the elective franchise,” the

2 See the discussion in part VI of this opinion.
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Legislature enacted MCL 169.257, commonly referred
to as § 57 of MCFA. Section 57 prohibits a “public body”
from using public resources to “make a contribution or
expenditure” for the purpose of influencing the nomi-
nation or election of a candidate, or for the qualifica-
tion, passage, or defeat of a ballot question. The clear
purpose of § 57, as reflected in its language, is to
mandate the separation of the government from politics
in order to maintain governmental neutrality in elec-
tions, preserve fair democratic processes, and prevent
taxpayer funds from being used to subsidize partisan
political activities.3

IV. ANALYSIS

MCL 169.257(1) provides, in pertinent part:

A public body or an individual acting for a public body
shall not use or authorize the use of funds, personnel, office
space, computer hardware or software, property, statio-
nery, postage, vehicles, equipment, supplies, or other public
resources to make a contribution or expenditure or provide
volunteer personal services that are excluded from the
definition of contribution under [MCL 169.204(3)(a)].

There is no question that a school district constitutes
a “public body” within the meaning of § 57.4 Accord-

3 See also, e.g., the political activities by public employees act, MCL
15.401 et seq. (providing that an employee of the state or local unit of
government may not engage in political affairs during working hours);
the Michigan Gaming Control and Revenue Act, MCL 432.201 et seq.
(providing that members, employees, or agents of the Michigan Gaming
Control Board may not engage in political activity for the duration of
their employment); and Civil Service Rule 1-12.6 (prohibiting state
employees from participating in political activities during working
hours).

4 MCFA defines a “public body” to include “[a] county, city, township,
village, intercounty, intercity, or regional governing body; a council,
school district, special district, or municipal corporation; or a board,
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ingly, the issue in this case is whether a school district’s
administration of a payroll deduction plan that remits
funds to a political action committee constitutes a
“contribution or expenditure” within the meaning of
the same provision. If the plan does, it is expressly
prohibited.

A. “CONTRIBUTION”

MCL 169.204(1) defines a “contribution” as follows:

“Contribution” means a payment, gift, subscription,
assessment, expenditure, contract, payment for services,
dues, advance, forbearance, loan, or donation of money or
anything of ascertainable monetary value, or a transfer of
anything of ascertainable monetary value to a person,
made for the purpose of influencing the nomination or
election of a candidate, or for the qualification, passage, or
defeat of a ballot question.[5]

An “in-kind contribution” is defined as a “contribu-
tion . . . other than money.” MCL 169.209(3).

The school district’s administration of the payroll
deduction plan that facilitates payments to the MEA-
PAC constitutes a prohibited “contribution.” First, the
school district uses a variety of public resources to
administer the plan. For example, the school district
must use its paper, pens, and copiers to develop and
execute payroll deduction authorization forms; school
personnel must collect, enter, and monitor the data of
participating MEA members into computers and ac-
counting software, all of which must be specifically
configured to record, track, and transmit payroll deduc-

department, commission, or council or an agency of a board, department,
commissioner, or council.” MCL 169.211(6)(c).

5 The MEA-PAC is a “person” because, as a separate segregated fund,
it functions as the result of an organization or group of persons acting
jointly. See MCL 169.211(1).
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tions to the MEA-PAC; school personnel must then be
prepared to respond to individual teachers who find it
necessary from time to time to adjust or correct or
withdraw their own deduction authorizations; and this
process must necessarily involve the use of public office
space, equipment, and employee time.

Second, the school district’s administration of the
payroll deduction plan constitutes something of “ascer-
tainable monetary value” because there is inherent
value to the MEA-PAC in having payroll deductions
automatically taken from members’ wages as opposed
to requiring individual solicitations by the MEA-PAC.
That there is such “ascertainable monetary value” is
self-evident from the very fact that the MEA-PAC has
affirmatively sought out the assistance of the school
district and has litigated to the highest court of this
state an appeal asserting its right to enter into the
instant agreement with the school district. Parties do
not typically enter into contracts absent a belief that
the rights or benefits accorded them under the contract
have some “ascertainable monetary value,” and the
instant contract seems no different. Such value can
almost certainly be identified as the sum of (a) the
additional contributions resulting from the ease of the
payroll deduction process compared to a political con-
tribution process in which individual solicitations must
be undertaken and (b) the reduced administrative and
transactional costs of the former process compared to
the latter process. The MEA obviously prefers the
payroll deduction process because it is a more efficient,
and a more productive, process by which to secure
funding for its political activities. The school district is
not incidental to this process, but constitutes an indis-
pensable element. Without the school district’s
contracted-for services, some lesser amount of contri-
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butions would presumably be raised on behalf of the
MEA-PAC, and at a greater cost.

Third, the services undertaken on behalf of the
MEA-PAC are “made for the purpose of influencing the
nomination or election of a candidate, or for the quali-
fication, passage, or defeat of a ballot question,” MCL
169.204(1), because, as discussed earlier, the purpose of
the MEA-PAC is to facilitate and coordinate the involve-
ment of the MEA in partisan politics.6 Thus, the school
district’s administration of the deduction plan consti-
tutes a “contribution,” as that term is defined by MCL
169.204(1).7 Because the school district employs public

6 The majority states that “[w]hen a public body administers a payroll
deduction plan, it does not do so in an attempt to influence a political race
or a ballot question.” Ante at 37. However, the majority fails to recognize
that MCL 169.204(1) defines “contribution” as “a payment . . . made for
the purpose of influencing the nomination or election of a candidate, or
for the qualification, passage, or defeat of a ballot question.” (Emphasis
added.) Therefore, the pertinent question is not whether the “public
body” itself is attempting to influence a political race or ballot question,
but whether the payments that result from its administration of the
payroll deduction plan are intended for that purpose. It is obvious here
that the “payment[s] [are] made for the purpose of influencing the
nomination or election of a candidate, or for the qualification, passage, or
defeat of a ballot question.” This is the purpose that individual MEA
members have in mind when they authorize payments, and it is the
purpose that the MEA-PAC has in mind when it receives payments from
the school district. It is equally obvious that the school district itself must
be fully cognizant of this purpose both when it receives payments from
individual MEA members and when it delivers payments to the MEA-PAC.
The fact that the school district itself might not care whether such payments
will influence a political race or ballot question does not alter that the
purpose of these payments is to do precisely that.

7 The majority further errs in its analysis when it concludes that
administration of the plan “merely allows someone else to make a
contribution for the purpose of influencing a political issue,” ante at 37
(emphasis in original), i.e., the MEA member who has authorized the
payroll deduction. Instead, the school district itself makes both a “con-
tribution,” and an “in-kind contribution,” by providing valuable services
to the MEA-PAC in aid and furtherance of its political activities. That is,
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resources to make this “contribution,” its administra-
tion of the deduction plan is a straightforward violation
of § 57 of MCFA.

Moreover, the administration of the payroll deduc-
tion plan also constitutes an “in-kind contribution,”
defined by MCL 169.209(3), as a “contribution . . . other
than money.”8 Although it is clearly possible to quantify
the time spent by employees and the resources ex-
pended by the school district in administering the
deduction plan, and thereby to ascertain the cost of
such a “contribution” to the school district itself, it is
considerably more difficult to quantify the intangible
benefits that the MEA receives from the deduction plan.
Moreover, it is quite certain that these benefits substan-
tially outweigh the costs to the school district, and
therefore cannot be calculated simply by reference to
the school district’s costs. The most significant of these
is simply the extent of access to a district’s MEA
membership that is afforded to the MEA-PAC by the
deduction plan. Such access avoids any need on the part
of the MEA-PAC to establish its own administrative
apparatus for political fundraising, vitiates its need to
engage in costly mailings and alternative forms of
communications with its members, and dispenses with
its burden of having to process checks, money orders, or
credit cards from contributors, as would have been

quite independently of the contributions of individual MEA members, the
school district contributes something of further “ascertainable monetary
value” to the MEA-PAC.

8 Respondent and the amici curiae supporting her devoted a significant
portion of their briefs and time at oral arguments to explaining how the
school district’s administration of the deduction plan amounts to an
“in-kind contribution,” and yet the majority fails to even address this
argument. Although the majority provides no explanation or justification
for this omission, I am nonetheless sympathetic to its plight. It is just too
difficult sometimes to argue that an animal that looks like a duck, walks
like a duck, and squawks like a duck is not a “duck.”
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necessary for any other solicitor of political contribu-
tions. As MEA’s counsel at oral argument acknowl-
edged, this method has proved an “effective” means to
raise money. Almost certainly, the marginal administra-
tive costs of the payroll deduction plan to the school
district, which already may have in place a mechanism
by which taxes and charitable contributions can be
deducted from employees’ paychecks, will be less than
the marginal administrative costs of an equivalent plan
to the MEA, which does not have a similar mechanism
in place. The difference between these respective ad-
ministrative costs can fairly be described as an “in-kind
contribution” by the school district to the MEA-PAC,
however difficult it may be to quantify in dollars. It is a
“contribution . . . other than money” that is made for
the “purpose of influencing the nomination or election
of a candidate, or for the qualification, passage, or
defeat of a ballot question.”

B. “EXPENDITURE”

Section 57 of MCFA also prohibits a “public body”
from using public resources to make an “expenditure.”
An “expenditure” is defined as

a payment, donation, loan, or promise of payment of money
or anything of ascertainable monetary value for goods,
materials, services, or facilities in assistance of, or in
opposition to, the nomination or election of a candidate, or
the qualification, passage, or defeat of a ballot question.
[MCL 169.206(1).]

The school district’s administration of the payroll de-
duction plan on behalf of the MEA-PAC constitutes a
prohibited “expenditure” because the school district
directly provides “services” and “facilities in assistance
of” the MEA-PAC. The school district provides “ser-
vices” to the MEA-PAC in its administration of the
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deduction plan by developing and executing payroll
deduction authorization forms; by collecting, entering,
and monitoring the data of MEA members into comput-
ers and accounting software, all of which must be
configured to record, track, and transmit payroll deduc-
tions to the MEA-PAC; and by accommodating indi-
vidual teachers who find it necessary from time to time
to adjust or correct or withdraw their deduction autho-
rizations. Further, the school district provides “facilities
in assistance of” the MEA-PAC through the use of
public office space and equipment. These “services” and
“facilities in assistance of” the MEA-PAC are, once
again, made for the purpose of “the nomination or
election of a candidate, or the qualification, passage, or
defeat of a ballot question,” MCL 169.206(1)(a), be-
cause, as discussed previously, the purpose of the
MEA-PAC is to facilitate and coordinate the involve-
ment of the MEA in politics, by electing candidates
favored by the MEA and by enacting MEA legislative
and policy initiatives. Thus, the school district’s
administration of the payroll deduction plan consti-
tutes an “expenditure” as that term is defined by
MCL 169.206(1)(a) and is specifically prohibited.

The majority concedes that the school district’s ad-
ministration of the deduction plan “falls within the
general definition of ‘expenditure’ under MCL
169.206(1) . . . .” Ante at 30. However, the majority
holds that the plan also falls within a specific statutory
exclusion from the definition of an “expenditure.” See
ante at 30. This exception provides that an “expendi-
ture” does not include “[a]n expenditure for the estab-
lishment, administration, or solicitation of contribu-
tions to a separate segregated fund or independent
committee.” MCL 169.206(2)(c). According to the ma-
jority, a school district’s administration of a payroll
deduction plan that remits payments to a political
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action committee constitutes an “expenditure for the
establishment, administration, or solicitation of contri-
butions to a separate segregated fund or independent
committee” and is, therefore, allowed under § 57. Ante
at 32-33. However, the majority overlooks that a “public
body,” such as a school district, is not authorized to
“establish” a separate segregated fund under MCFA
and, therefore, may not rely on the § 6(2)(c) exclusion.

Instead, this exclusion is clearly designed to apply
only to corporations and labor organizations that pos-
sess the authority to create, establish, administer, or
fund separate segregated funds in the first place. This
interpretation, limiting the § 6(2)(c) exclusion to corpo-
rations and labor organizations, is a necessary implica-
tion from the structure of MCFA for three reasons.
First, § 54 of MCFA, MCL 169.254, imposes the same
rule, prohibiting the making of a “contribution or
expenditure,” on corporations and labor organizations
that § 57 imposes on public bodies. In pertinent part,
§ 54 provides:

Except with respect to the exceptions and conditions
in . . . section 55 [MCL 169.255]. . . a corporation, joint
stock company, domestic dependent sovereign, or labor
organization shall not make a contribution or expendi-
ture . . . . [MCL 169.254(1) (emphasis added).]

Second, unlike § 57, § 54 does not constitute an
absolute prohibition against making a “contribution or
expenditure;” rather, pursuant to § 55,

[a] corporation organized on a for profit or nonprofit basis,
a joint stock company, a domestic dependent sovereign, or
a labor organization formed under the laws of this or
another state or foreign country may make an expenditure
for the establishment and administration and solicitation
of contributions to a separate segregated fund to be used
for political purposes. A separate segregated fund estab-
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lished under this section shall be limited to making contri-
butions to, and expenditures on behalf of, candidate com-
mittees, ballot question committees, political party
committees, political committees, and independent com-
mittees. [MCL 169.255(1).]

Third, there is no similar counterpart in § 57 that
allows a “public body” to make “an expenditure for the
establishment and administration and solicitation of
contributions to a separate segregated fund . . . .” Thus,
under § 55, the only entities allowed to establish a
separate segregated fund are corporations, joint stock
companies, domestic dependent sovereigns, or labor
organizations, such as the MEA. Considered together,
§ 55 and the § 6(2)(c) exclusion that permits an “expen-
diture for the establishment, administration, or solici-
tation of contributions to a separate segregated fund”
provide a limited mechanism allowing entities such as
the MEA to create, establish, administer, or fund a
separate segregated fund for purposes that would oth-
erwise be disallowed by § 54. In contrast, a “public
body,” such as a school district, is not entitled to create,
establish, administer, or fund a separate segregated
fund, under § 55 or any other provision, and thus may
not rely on the § 6(2)(c) exclusion from the definition of
an “expenditure.”

Even if, as the majority claims, the § 6(2)(c) exclusion
is not limited to § 55 entities, the majority’s application
of the exclusion remains utterly illogical. The majority
concludes that although a school district’s administra-
tion of the payroll deduction plan constitutes an “ex-
penditure,” it is nevertheless

explicitly excluded from the statutory definition under
MCL 169.206(2)(c) . . . [, which] excludes from the defini-
tion of “expenditure” any “expenditure for the establish-
ment, administration, or solicitation of contributions to a
separate segregated fund or independent committee.” A
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public school’s administration of a payroll deduction falls
squarely within the statutory exception. The system is set
up to facilitate MEA member contributions to their sepa-
rate segregated fund, the MEA-PAC. Therefore, the admin-
istration of the system is not an “expenditure” under the
MCFA.

* * *

. . . Most importantly, the Secretary of State’s interpre-
tation of “expenditure” is incorrect because it directly
conflicts with the relevant statutory language. The Secre-
tary of State’s interpretation of “expenditure” includes
costs associated with collecting and delivering contribu-
tions to a committee. But . . . the statutory definition of
“expenditure” explicitly excludes these costs. . . . The plain
language of the statute dictates that the administration
costs at issue are excluded from the statutory term “expen-
diture.” [Ante at 30-32 (emphasis omitted).]

The majority thus concludes that the administration of
a payroll deduction plan falls “squarely within the
statutory exception.” Under MCL 169.206(2)(c), an
“expenditure” does not encompass what would other-
wise be an “expenditure” for (a) establishment of a
separate segregated fund or independent committee, (b)
administration of a separate segregated fund or inde-
pendent committee, or (c) solicitation of contributions
to a separate segregated fund or independent commit-
tee. Thus, in order to fall within the purview of this
exception, a “public body” must be engaged in one of
these enumerated activities. In this case, however, the
school district is engaged in none.

First, the school district is not making an “expendi-
ture” for the establishment of a separate segregated
fund or independent committee because the separate
segregated fund, the MEA-PAC, has already been estab-
lished by the MEA. In any event, the school district
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could not establish a separate segregated fund in the
first place, because that authority is limited to the
entities enumerated in § 55 (corporations, joint stock
companies, domestic dependent sovereigns, and labor
organizations).

Second, the school district is not making an “expen-
diture” for the administration of a separate segregated
fund or independent committee because the school
district is not “administering” the MEA-PAC; rather,
the school district is simply administering the payroll
deduction plan that remits funds to the MEA-PAC. That
is, the school district makes no determinations at all
concerning amounts of funds to be raised from MEA
members or other funding sources; the nature and
substance of communications to MEA members and
other funding sources about the need and urgency of
such contributions; the identification of political candi-
dates and causes as beneficiaries of the MEA-PAC, and
in what amounts; or strategies for optimizing the im-
pact of MEA-PAC participation in political campaigns
and causes. The majority, however, holds that “[t]he
plain language of the statute dictates that the adminis-
tration costs at issue are excluded from the statutory
term ‘expenditure.’ ” Ante at 32. In so asserting, the
majority misinterprets the statute, because the only
administrative costs that are excluded under this exclu-
sion are those associated with administering a “sepa-
rate segregated fund or independent committee.” MCL
169.206(2)(c). That the school district is administering
a process by which payments are remitted to such a fund
is hardly the equivalent of administering the fund itself,
such that the § 6(2)(c) exclusion would apply. The
majority is badly confused in this regard.

Third, the school district is not making an “expendi-
ture” for the solicitation of contributions to a separate
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segregated fund or independent committee; rather,
the school district is using public resources for pro-
cessing payments to the MEA-PAC. As discussed
earlier, the school district’s “expenditure” consists of
the use of personnel, office space, computers, soft-
ware, and other public resources to remit payments
to the MEA-PAC. The school district is not, for
example, maintaining an advertising campaign on
behalf of the MEA-PAC, cold-calling MEA members,
or preparing mailers or brochures to enlist contribu-
tors. As such, the school district’s use of public
resources for processing payments to the MEA-PAC
cannot be viewed as soliciting contributions, but only
as facilitating such contributions, an entirely distinct
concept. It follows that because the school district’s
administration of the payroll deduction plan does not
fall within any of the three enumerated exclusions set
forth in MCL 169.206(2)(c), it is not excluded from
the definition of an “expenditure.”9

C. RELEVANCE OF ADVANCE PAYMENTS

Having determined that the school district’s admin-
istration of the payroll deduction plan that remits
payments to the MEA-PAC constitutes both a “contri-
bution” and an “expenditure,” the question remains
whether the MEA’s preparedness to pay in advance the
school district’s costs associated with the plan remedies
what would otherwise constitute a violation of § 57. I do
not believe that it does.

9 Even assuming arguendo that the school district’s administration of
the payroll deduction plan constitutes “an expenditure for the establish-
ment, administration, or solicitation of contributions to a separate
segregated fund or independent committee,” which we believe it plainly
does not, by its terms, the exclusion only applies to “expenditure,” and
not to “contribution.”
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The Court of Appeals, in my judgment, correctly held
that there is “nothing in the plain language of the
MCFA that indicates reimbursement negates some-
thing that otherwise constitutes an expenditure.” Mich
Ed Ass’n, 280 Mich App at 486. A court’s primary
purpose in interpreting a statute is to ascertain and
effectuate legislative intent. Frankenmuth Mut Ins Co v
Marlette Homes, Inc, 456 Mich 511, 515; 573 NW2d 611
(1998). “Courts may not speculate regarding legislative
intent beyond the words expressed in a statute. Hence,
nothing may be read into a statute that is not within the
manifest intent of the Legislature as derived from the
act itself.” Omne Fin, Inc v Shacks, Inc, 460 Mich 305,
311; 596 NW2d 591 (1999) (citations omitted). The
Legislature declined to provide that advance payments
remedy what would otherwise constitute a violation of
§ 57.

The suggestion that advance payments remedy a
violation of § 57 is belied by the terms of the statute.
Section 57 provides that “[a] public body . . . shall not
use or authorize the use” of public resources to make a
“contribution or expenditure . . . .” MCL 169.257(1)
(emphasis added). The use of “shall” in a statute
generally “indicates a mandatory and imperative direc-
tive.” Burton v Reed City Hosp Corp, 471 Mich 745, 752;
691 NW2d 424 (2005) (citations omitted). As such, the
statute mandates that the school district not “use or
authorize the use of” its public resources to make a
“contribution” or an “expenditure.” Nothing in MCFA
leads to the conclusion that the Legislature intended
§ 57 to be interpreted any differently. Irrespective of
whether the school district is reimbursed for its admin-
istration of the payroll deduction plan, the school dis-
trict nonetheless has employed public resources to
make a “contribution or expenditure” for political pur-
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poses.10 The advance payment of expenses simply does
not negate what § 57 is intended to prohibit. That is,
the gravamen of § 57 is not that a “public body,” whose
resources have been employed for private political pur-
poses be compensated on a dollar-for-dollar basis, but
that public resources not be used for such purposes in
the first place. That the costs of dismantling the wall
separating government and partisan political cam-
paigning are to be paid by those who desire to use
taxpayer resources for their own campaigning is not the
point of § 57; rather, it is that the wall not be dis-
mantled.11

Furthermore, the unquantifiable cost to the school
district, as well as to taxpayers, parents, and students,
of having time and resources diverted from the school
district’s primary responsibilities of administering
schools and educating students in order to administer
a process of raising political contributions for the
MEA-PAC cannot simply be paid in advance or reim-
bursed. Time is a zero-sum resource, and it is irretrievably
lost to taxpayers, parents, and students when it is taken
away from the former responsibilities and redirected to
the latter responsibilities. If some lesser portion of each

10 Moreover, the advance payment of the school district’s expenses in
administering the deduction plan does not avoid the question of the
extent to which an exchange of something of “ascertainable monetary
value” has taken place. Where the school district has provided a service
“at cost” to the MEA-PAC, even though the “ascertainable monetary
value” of that service to the MEA-PAC exceeds that cost, as it almost
always will in an economy in which service providers typically seek to
profit from their services, further inquiry would be necessary concerning
the specific terms of the school district-political action committee trans-
action, even if such a transaction were permissible in the first place under
§ 57.

11 If the MEA-PAC is allowed to commandeer the resources of a “public
body” simply by reimbursing its costs, there is nothing that would
prevent the political action committee of any corporation from demand-
ing or receiving the same treatment.
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day is devoted to the interests of the school district and
a greater portion of each day is devoted to the partisan
political interests of a labor organization, taxpayers,
parents, and students suffer. Although advance pay-
ment may recompense the school district its employees’
salaries for the time spent on administration of the plan
and for the use of supplies and other public resources,
monetary reimbursement, paid in advance or other-
wise, is simply insufficient to recover the time that is
diverted from the primary obligations of the school
district.

Moreover, because neither advance payments nor
reimbursements prevent the prohibited “use” of public
resources from occurring in the first place, the act is
punishable as a misdemeanor and subject to a fine that
may be “equal to the amount of the improper contribu-
tion or expenditure.” MCL 169.257(2)(b). The fact that
one of the penalties for making an improper “contribu-
tion or expenditure” requires the violator to pay an
amount that is “equal to the amount of the improper
contribution or expenditure” indicates strongly that
such a payment, whether in the form of a “penalty” or
a “reimbursement,” does not transform an improper
“contribution or expenditure” into a proper one. Had
the Legislature intended otherwise, the misdemeanor
statute would more likely have read that the criminal
sanction to be paid is “equal to the amount of the
improper contribution or expenditure, less any reim-
bursement of such contribution or expenditure.”12

12 The MEA also argues with regard to reimbursements that since the
school district is reimbursed all costs and expenses, its administration of
the deduction plan does not amount to a “contribution or expenditure”
because a “contribution” does not encompass “[a]n offer or tender of a
contribution if expressly and unconditionally rejected, returned, or
refunded in whole or in part within 30 business days after receipt,” MCL
169.204(3)(c), and an “expenditure” does not include “[a]n offer or tender
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V. RESPONSE TO MAJORITY

As discussed previously, I believe that the majority
errs by holding that a school district’s administration of
the payroll deduction plan is excluded from the defini-
tion of an “expenditure” under MCL 169.206(2)(c)
because a “public body,” such as a school district, is not
authorized to create a separate segregated fund under
MCFA and, therefore, may not rely on the § 6(2)(c)
exclusion from the definition of an “expenditure.” Even
if a “public body” is entitled to rely on this exclusion,
the majority errs by holding that the school district’s
administration of the payroll deduction plan falls
“within the statutory exception” because the “expendi-
ture” cannot be characterized as “[a]n expenditure for
the establishment, administration, or solicitation of
contributions to a separate segregated fund or indepen-
dent committee.” As also discussed, I believe that the
majority errs by holding that a school district’s admin-

of an expenditure if expressly and unconditionally rejected or returned,”
MCL 169.206(2)(e). However, this argument clearly lacks merit because
the MEA-PAC’s offer to reimburse expenses can hardly be said to
constitute a “rejection, return, or refund” of a “contribution” or an
“expenditure.” When the school district collects and remits payments
from MEA members to the MEA-PAC, it makes an “offer or tender” of a
“contribution or expenditure.” To qualify for the “offer or tender”
exception, the MEA-PAC would have to unconditionally “reject or re-
turn” the services of the school district, something which it neither does
nor has any intention of doing. Because the school district’s services are
unconditionally accepted by the MEA-PAC, the school district’s admin-
istration of the payroll deduction plan is not excluded from the definition
of a “contribution” or an “expenditure” under either section of MCFA.
Finally, the obvious should be observed, to wit, although the Legislature
excluded from the definitions of “contribution” and “expenditure” “an
offer or tender” of a “contribution or expenditure” that has been rejected,
returned, or refunded, there is no similar exclusion for “reimburse-
ments,” an exclusion that should be thought to have been obvious, if
intended. The majority nonetheless intuits from the “reject or return”
exception that “contribution” in MCL 169.204(1) “clearly requires . . . a
net transfer of value.” Ante at 37.
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istration of the payroll deduction plan does not constitute
a “contribution.” This latter aspect of the majority’s
opinion warrants brief further discussion.

(a) In circular fashion, the majority holds that the
definition of “contribution” encompasses the term “ex-
penditure” and, thus, because the school district’s ad-
ministration of the payroll deduction plan does not
constitute an “expenditure,” it also cannot be a “con-
tribution.” The majority then states that “[t]he only
other way that the administration of the system could
be a ‘contribution’ under the MCFA would be if admin-
istering the system resulted in a ‘transfer of anything of
ascertainable monetary value . . . .’ ” Ante at 34. This
assertion is erroneous. As discussed earlier, an “in-kind
contribution,” which is a “contribution . . . other than
money,” also constitutes a “contribution.” MCL
169.209(3). Similarly, MCFA defines as a “contribution”
a “payment.” MCL 169.204(1). The school district ar-
guably makes a “payment” to the MEA-PAC when it
transfers money from participating MEA members to
the MEA-PAC. Although in these circumstances the
school district only acts as a conduit, a “contribution”
made at the direction of another person “shall be
regarded as an expenditure or contribution attributable
to both persons . . . .” MCL 169.270.

(b) The majority further errs by concluding that its
interpretation is necessary to avoid absurd results. In
discussing whether the administration of the payroll
deduction plan constitutes a “transfer of anything of
ascertainable monetary value” and thus a “contribu-
tion,” the majority states:

There are two competing ways in which to interpret the
word “transfer” in the statute. The first way to read the
statute would require that any conveyance of value for
services provided to a campaign, regardless of whether the
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services are paid for, would constitute a contribution. The
second way to read the statute would require a net convey-
ance of value in order to be a “transfer of anything of
ascertainable monetary value.”

We conclude that the statute must be read to require a
net conveyance of monetary value, as opposed to a mere
exchange of value. Any other interpretation of “contribu-
tion” would lead to an absurd result, and statutes must be
construed to prevent absurd results. For example, if the
statute were to be interpreted in the manner the Secretary
of State suggests, then a print shop that sells signage to a
campaign in the normal course of business would be
making a contribution to the campaign because it has
transferred something of monetary value to the campaign,
even though the shop has been compensated for the cost of
providing the signage. Such an interpretation of “contribu-
tion” would defy common sense, and we do not read the
statute in this manner. [Ante at 35-36 (citations omitted).]

By emphasizing that its interpretation is necessary to
avoid “absurd results,” the majority itself appears to
concede that the more natural interpretation of the law
is that asserted by this dissent. Resort to “absurd
results” analysis is generally necessary only to avoid an
interpretation that would otherwise flow from a statute
by the application of traditional principles of interpre-
tation.

In essence, the majority believes that it is necessary
to read MCL 169.204(1) as if it referred to a “net
transfer of anything of ascertainable monetary value,”
which it does not, in order to avoid the allegedly
“absurd result” to which our interpretation of MCL
169.204(1) would lead. What is this allegedly “absurd
result”? What is this result that is “quite impossible
that [the Legislature] could have intended”? Pub Citi-
zen v United States Dep’t of Justice, 491 US 440, 471;
109 S Ct 2558; 105 L Ed 2d 377 (1989) (Kennedy, J.,
concurring). What is this result that is “unthinkable” or
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“bizarre”? Green v Bock Laundry Machine Co, 490 US
504, 527; 109 S Ct 1981; 104 L Ed 2d 557 (1989) (Scalia,
J., concurring). What is this result that “cannot ratio-
nally . . . mean” what it seems to mean? Id. at 528.13

That there be no exchanges of value between a “public
body” and a partisan political action committee? That
the government not further the partisan interests of a
political action committee? That taxpayer resources not
be employed to collect, and facilitate, partisan political
contributions? While these results may be “absurd” to
the majority justices, we do not find these to be “absurd”
at all. Once again, the majority seems to equate an
“absurd result” with a disagreeable result. Cameron v
Auto Club Ins Ass’n, 476 Mich 55, 84-86; 718 NW2d 784
(2006) (MARKMAN, J., concurring); Petersen v Magna Corp,
484 Mich 300, 370; 773 NW2d 564 (2009) (MARKMAN, J.,
dissenting). Furthermore, the specific “absurd result”
alleged here by the majority, that a print shop could not
sell signs to a campaign because this would constitute a
“contribution,” is itself absurd. A print shop is not a
“public body” and, therefore, unlike a school district, is
not regulated by § 57 of MCFA.

(c) The majority also errs when it concludes that
MCL 408.477 of the wages and fringe benefits act
provides authority for the school district to administer
the payroll deduction plan. “[S]chool districts and
school officers have only such powers as the statutes
expressly or impliedly grant to them.” Jacox v Van
Buren Consol Sch Dist Bd of Ed, 293 Mich 126, 128; 291
NW 247 (1940). “ ‘The extent of the authority of the
people’s public agents is measured by the statute from

13 Although I continue to abide by an “absurd results” rule—albeit a
vastly different “absurd results” rule than the majority justices—the two
justices who join this dissent do not. See People v McIntire, 461 Mich 147,
152-160; 599 NW2d 102 (1999); cf. Cameron v Auto Club Ins Ass’n, 476
Mich 55, 78-80, 84-86; 718 NW2d 784 (2006) (MARKMAN, J., concurring).
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which they derive their authority, not by their own acts
and assumption of authority.’ ” Sittler v Mich College of
Mining & Tech Bd of Control, 333 Mich 681, 687; 53
NW2d 681 (1952) (citation omitted). Contrary to the
belief of the majority, the authority to administer a
payroll deduction plan for a political action committee
is not expressly or impliedly granted to schools in any
statute.

While MCL 408.477 of the wages and fringe benefits
act refers to payroll deductions, it does not authorize
school districts to administer payroll deductions for
political action committees. MCL 408.477(1) provides in
full:

Except for those deductions required or expressly per-
mitted by law or by a collective bargaining agreement, an
employer shall not deduct from the wages of an employee,
directly or indirectly, any amount including an employee
contribution to a separate segregated fund established by a
corporation or labor organization under section 55 of the
Michigan campaign finance act, Act No. 388 of the Public
Acts of 1976, being section 169.255 of the Michigan Com-
piled Laws, without the full, free, and written consent of
the employee, obtained without intimidation or fear of
discharge for refusal to permit the deduction.[14]

From this statute, the majority summarily concludes
that, “under the plain language of MCL 408.477, public
bodies have the authority to administer a payroll deduc-
tion plan that contributes money to the MEA-PAC if the
MEA enters into a collective bargaining agreement that
expressly permits the deductions.” Ante at 38 n 29.
Once again, the majority has grossly misinterpreted a
statute. MCL 408.477 has absolutely nothing to do with
whether a “public body” may administer a payroll
deduction plan for the benefit of the MEA-PAC. Rather,

14 See also MCL 169.255(6).
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the statute describes the approval required for an
employer to deduct a portion of an employee’s wages
and states that in order to deduct wages from an
employee, an employer must obtain the employee’s
voluntary consent. The statute also provides that such
consent is not required when the wage deduction is
expressly permitted by law or by a collective bargaining
agreement. The most that can be discerned from this
statute as it pertains to the instant case is that, if the
school district is to deduct wages from its employees, it
must obtain the employees’ voluntary consent unless
the deduction is expressly permitted by law or a collec-
tive bargaining agreement. However, neither MCL
408.477 nor any other statute provides authority for a
“public body” to administer a payroll deduction plan
that contributes money to a political action committee.
Therefore, even if the school district’s administration of
a payroll deduction plan did not constitute a “contribu-
tion” or an “expenditure,” which it clearly does, in my
judgment, the school district still lacks the authority to
administer such a plan because no statute accords the
school district this authority, and the school district
only has the authority accorded to it by statute. Indeed,
as explained earlier, the Legislature has affirmatively
and expressly forbidden a school district, or any other
public body, from making a “contribution or expendi-
ture” to a political action committee.

VI. TREATMENT OF THIS CASE

Particularly striking in its resolution of this case has
been the majority’s unprecedentedly dilatory treat-
ment, followed abruptly by its unprecedentedly acceler-
ated treatment. The Court of Appeals issued its decision
on August 28, 2008; this Court entered an order sched-
uling oral argument on the application for leave to
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appeal more than eight months later on May 8, 2009;
oral arguments were heard six months later on Novem-
ber 5, 2009; and leave to appeal was granted seven
months later on June 4, 2010. When leave to appeal was
granted, the majority justified this on the grounds that
the Court needed to be informed about the impact of
Citizens United v Fed Election Comm, 558 US ___; 130
S Ct 876; 175 L Ed 2d 753 (2010), a then-recent United
States Supreme Court decision. Mich Ed Ass’n v Secre-
tary of State, 486 Mich 952 (2010). The three dissenting
justices in the instant case, who also dissented from the
earlier grant of leave, described the complete lack of
relevance of Citizens, asserting in pertinent part:

Unlike Citizens United, the issues in this case have
nothing to do with corporate free speech, nothing to do
with labor union free speech, nothing to do with the
Federal Election Campaign Act, nothing to do with Federal
Election Commission rules or regulations, and indeed
nothing to do with campaign speech or the First Amend-
ment. In short, it has nothing to do with anything involved
in Citizens United. Instead, it involves only whether § 57 of
the Michigan Campaign Finance Act bars a school district
from administering a payroll deduction plan for a political
action committee.

Indeed, neither party itself has suggested that this case is
affected in any way by Citizens United, nor sought any
opportunity to file a supplemental brief. Yet suddenly it is
necessary that this Court delay resolution of this case for
what will be a minimum of seven or eight additional months,
on top of the six or seven months that have already passed
since oral argument. I am aware of no previous instance in
which this Court has held arguments on an application, taken
no action in response to such arguments for more than six
months, and then granted leave to appeal late during that
term, ensuring that such case will not be further considered
during that term and that a decision will not be forthcoming
until, at the earliest, the beginning of the second calendar
year, 2011, after arguments were initially heard. This, with
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regard to a case that may affect the administrative processes
of every school district across this state.

This Court has been presented with substantial briefs
from each party. Each party has filed an original and supple-
mental brief, four amicus briefs have been filed, and oral
argument has taken place that lasted well beyond the normal
time allotted for such argument. We have heard from the
Secretary of State, the Attorney General, the Michigan AFL-
CIO, the Chamber of Commerce, the Michigan State Employ-
ee’s Association, and the Mackinac Center, with a supplemen-
tal brief filed by the AFL-CIO and two supplemental briefs
filed by the Chamber of Commerce. This case involves a
straightforward matter of statutory interpretation, and no
justice has identified to any of the parties at oral argument, or
at any later juncture, any aspect of this case that has not been
thoroughly addressed.

To grant leave to appeal under these circumstances
constitutes an utter waste of judicial resources, imposes an
altogether unnecessary expense upon the parties, and
unconscionably delays resolution of an important dispute
of statewide importance for no proper reason. What ac-
counts for, and justifies, this delay? What is taking place
here is an abuse of the judicial process, and the majority
owes considerably more explanation for its actions than it
has given. [Id. at 953 (MARKMAN, J., dissenting).]

The majority now summarily states in is opinion:

We note that because the issues presented in this case
can be resolved under Michigan law, we do not opine on the
application of United States Supreme Court caselaw. [Ante
at 26 n 8.][15]

The absence of any conceivable relevance of Citizens
United underscores our concern that the grant of leave to
appeal in this case, following the argument on the appli-

15 Of course, whether “the issues presented in this case can be resolved
under Michigan law” is irrelevant to whether United States Supreme
Court caselaw interpreting the United States Constitution applies in any
given case.
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cation, represented a waste of judicial resources that
imposed unnecessary expenses on the parties, while de-
laying resolution of an important dispute of statewide
importance. Indeed, even before we heard oral arguments
on the application, the United States Supreme Court
specifically upheld Idaho’s absolute ban on the adminis-
tration of payroll deduction plans by public bodies to
facilitate employee contributions to political action com-
mittees. Ysursa v Pocatello Ed Ass’n, 555 US 353; 129 S
Ct 1093; 172 L Ed 2d 770 (2009).

MCR 7.302(G)(1), which is now MCR 7.302(H)(1),
was amended in 2003 to allow us discretion to order oral
argument before deciding whether to grant leave to
appeal. This rule created

an alternative procedure in those cases in which a majority
of the Court believes that an error or an injustice will result
from a lower court decision, yet in which there is not a
sufficiently far-reaching or difficult legal issue to warrant
using the Court’s limited resources for full oral argument.
[See MCR 7.302, 469 Mich cxlvi (MARKMAN, J., concurring).]

Since the inception of this rule, we have directed the clerk
of the Court to schedule arguments on whether to grant
applications for leave in 280 cases. Of those cases, only 14,
including the instant case, resulted in a grant of the
application. Of these 14 cases, none involved a delay
between argument on the application and the grant of
leave approaching that involved in this case. Arguments
here, which had already been delayed by more than eight
months on the application, were followed by an additional
seven-month delay before the application was even
granted. Of the other 13 cases that followed the same
double-hearing procedure, not a single one took seven
months between the time of arguments on the application
and the grant of leave; indeed, in a majority of those cases,
the time elapsed was less than one month.
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After granting leave to appeal, this Court again heard
oral arguments in November of this year, the period for
dissenting justices to respond to the majority opinion
was then compressed, and the majority has now, in
December, issued an opinion in what approaches, if not
exceeds, record time for the issuance of a major opinion
of this Court. The majority owes the parties and the
public an explanation for their treatment of a case
whose resolution is so critical to maintaining the integ-
rity of the governmental processes of our state.

VII. CONCLUSION

Section 57 prohibits a “public body” from using
public resources to make a “contribution or expendi-
ture” for political purposes. The school district’s admin-
istration of the payroll deduction plan in this case,
remitting payments to the MEA-PAC, constitutes both
a “contribution” and an “expenditure” as defined by
MCFA. The MEA-PAC’s offer to reimburse the school
district for expenses incurred in its administration of
the plan does not remedy an otherwise clear violation of
§ 57. The majority’s contrary interpretation under-
mines the objectives of the Legislature, which enacted
§ 57 to mandate the separation of the government from
politics in order to maintain governmental neutrality in
elections, preserve fair democratic processes, and pre-
vent taxpayer funds from being used to subsidize par-
tisan political activities. The payroll deduction plan in
this case is inconsistent with this legislative purpose
and inconsistent with the language of the law. Accord-
ingly, I would affirm the judgment of the Court of
Appeals.

CORRIGAN and YOUNG, JJ., concurred with MARKMAN,
J.
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ANGLERS OF THE AuSABLE, INC
v DEPARTMENT OF ENVIRONMENTAL QUALITY

Docket Nos. 138863 to 138866. Argued October 6, 2010 (Calendar No. 5).
Decided December 29, 2010. Vacated and appeal dismissed on
rehearing, 489 Mich 884.

Anglers of the AuSable, Inc., Mayer Family Investment, L.L.C. (Mayer),
and the Nancy A. Forcier Trust (Forcier) brought an action in the
Otsego Circuit Court against the Department of Environmental
Quality and its director (collectively the DEQ) and Merit Energy
Company, alleging, in part, common-law water-rights violations and
statutory violations of the Natural Resources and Environmental
Protection Act (NREPA), including the Michigan environmental
protection act (MEPA), MCL 324.1701 et seq., which is a part of
NREPA. The alleged violations concerned a corrective action plan
approved by the DEQ that called for pumping contaminated ground-
water that originated from Merit’s nonriparian property to a treating
station on the property, then through a pipeline constructed, in part,
over state land to a wetland owned by the Department of Natural
Resources (DNR), from which Kolke Creek originates and flows into
Lynn Lake and eventually into the AuSable River. Plaintiffs Mayer
and Forcier are riparian owners of land abutting the creek, lake, or
river and are members of Anglers of the AuSable, which uses the
water resources for recreational purposes. Plaintiffs claimed that the
proposed discharge of the treated water would harm the water
quality and impair their use of the water. The court, Dennis F.
Murphy, J., issued an opinion and order enjoining Merit from dis-
charging any treated water into the Kolke Creek system. The court
specifically found that the proposed discharge would constitute an
unreasonable use of riparian rights, which the DNR’s easement for
the pipeline had failed to convey to Merit, and a violation of MEPA.
Plaintiffs moved for clarification and modification of the order, and
the court entered an order indicating that no bar exists for the
artificial use of a watercourse for the benefit of a parcel outside a
watershed, that the DNR may convey riparian rights by easement to
Merit, that the proposed discharge was unreasonable, and that the
prior order of the court was the final order in this case. The court
then awarded plaintiffs fees and costs. The DEQ, Anglers of the
AuSable, and Mayer appealed separately, and the appeals were
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consolidated. The Court of Appeals, MURRAY, P.J., and MARKEY and
WILDER, JJ., reversed the opinion and order of the trial court insofar
as it held that the easement had failed to convey riparian rights to
Merit and that the DEQ should not be dismissed from the case under
Preserve the Dunes, Inc v Dep’t of Environmental Quality, 471 Mich
508 (2004) (which held that an improper administrative decision does
not constitute a MEPA violation). The Court also reversed the order
awarding costs and fees. The Court affirmed the trial court’s decision
regarding the reasonableness of Merit’s proposed discharge plan. 283
Mich App 115 (2009). The Supreme Court granted plaintiffs’ appli-
cation for leave to appeal. 485 Mich 1067 (2010).

In an opinion by Justice DAVIS, joined by Justice HATHAWAY, and
an opinion by Chief Justice KELLY, joined by Justice CAVANAGH, the
Supreme Court held:

1. The DEQ may be sustained as a defendant in a MEPA action
when it is alleged to have authorized activity that will harm the
environment. Preserve the Dunes is overruled.

2. Merit’s discharge plan is not an allowable use of water
because it is manifestly unreasonable.

Affirmed in part, reversed in part, and remanded to the trial
court.

Justice DAVIS, joined by Justice HATHAWAY, further stated in the
lead opinion that the prior overruling of Mich Citizens for Water
Conservation v Nestlé Waters North America Inc, 479 Mich 280
(2007), by Lansing Sch Ed Ass’n v Lansing Bd of Ed, 487 Mich 349
(2010), did not affect the “reasonable use balancing test” employed by
the Court of Appeals in that case; that an unreasonable use of water
has never been deemed, and is not now, an allowable use; that
defendants presented no authority for the proposition that the
diversion of contaminated water from one source to an uncontami-
nated watershed should be considered reasonable; that it would be
incongruous to hold that it is reasonable to decontaminate water by
contaminating different water; and that it would be unconscionable
and destructive for the Supreme Court to determine that it is
reasonable to spread dangerous contamination throughout the state.

Chief Justice KELLY, joined by Justice CAVANAGH, concurred in
parts I, II, III(A), III(B), and IV of the lead opinion and concurred in
result only with respect to part III(C). She wrote separately to
articulate her preferred approach to stare decisis, which is to begin
with a presumption that upholding precedent is the preferred course
of action. This presumption may be rebutted if the consideration of
the applicable evaluative criteria leads to the conclusion that a
compelling justification exists for overturning the precedent. When a
precedent itself represents a departure from established caselaw, a
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decreased presumption applies. After considering the applicable cri-
teria, she concluded that a compelling justification exists for overrul-
ing Preserve the Dunes because it usurped the Legislature’s grant of
a cause of action for environmental harm, caused serious detriment
prejudicial to public interests, and represented an abrupt and largely
unexplained departure from precedent.

Justice YOUNG, joined by Justices CORRIGAN and MARKMAN,
dissenting, stated that the Supreme Court lacked the constitu-
tional authority to decide the appeal because it did not present a
live controversy and was therefore moot. He further stated that
the lead opinion’s creation of a new rule that certain discharges of
contaminants are per se unreasonable infringements on riparian
owners’ rights constituted a sharp divergence from Michigan’s
established common law, which ties the reasonableness of a
discharge to the existence of a private nuisance or impairment of
riparian rights. He also stated that Preserve the Dunes correctly
held that the mere issuance of a permit is not itself conduct that
can violate MEPA and should not be overruled.

ENVIRONMENT — ENVIRONMENTAL PROTECTION ACT — ADMINISTRATIVE LAW —

ACTIONS.

An administrative decision to authorize activity that will allegedly
harm the environment may form the basis for an action against
the agency under the Michigan Environmental Protection Act
(MCL 324.1701 et seq.).

Olson, Bzdok & Howard, P.C. (by James M. Olson,
Jeffrey L. Jocks, and Thomas A. Baird), for Anglers of
the AuSable, Inc.

Topp Law Office (by Susan Hlywa Topp) for Mayer
Family Investments and Nancy A. Forcier Trust.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, S. Peter Manning, Neil D. Gordon, and
Darryl J. Paquette, Assistant Attorneys General, for the
Department of Natural Resources and Environment.

Foster, Swift, Collins & Smith, P.C. (by Charles E.
Barbieri and Zachary W. Behler), for Merit Energy
Company.
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Amici Curiae:

Dawda, Mann, Mulcahy & Sadler, PLC (by Brian J.
Considine), for the Michigan Council of Trout Unlimited.

Neal, Gerber & Eisenberg LLP (by Phil C. Neal and
Dao L. Boyle) for Preserve the Dunes, Inc.

Michael H. Dettmer for Michigan Citizens for Water
Conservation.

Clark Hill PLC (by David D. Grande-Cassell and
Kristin B. Bellar) for the Michigan Manufacturers
Association.

Beier Howlett, P.C. (by Jeffrey K. Haynes and Keith C.
Jablonski), for the Michigan Environmental Council.

Nicholas J. Schroeck and Sara R. Gosman for the
National Wildlife Federation and the Great Lakes En-
vironmental Law Center.

DAVIS, J. In this case we determine whether defendant
Merit Energy Company’s plan to discharge contaminated
water from an environmental cleanup site in the Manistee
River watershed into a previously unpolluted site in the
AuSable River watershed is an allowable use of water. We
also determine in this case whether the Michigan Depart-
ment of Environmental Quality (DEQ) (which is now the
Department of Natural Resources and Environment) can
be sustained as a defendant in an action brought under
the Michigan environmental protection act (MEPA), MCL
324.1701 et seq., when the DEQ is alleged to have autho-
rized activity that will harm the environment.

We hold that Merit’s discharge plan is not an allowable
use of water because it is manifestly unreasonable, and we
further hold that the DEQ can be sustained as a defendant
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in a MEPA action when the DEQ has issued a permit for
activity that it is alleged will cause environmental harm.
Accordingly, we reverse the Court of Appeals’ judgment in
part and remand the case for reinstatement of the trial
court’s decision holding the DEQ accountable for violating
MEPA.

I. FACTS AND PROCEDURAL HISTORY

This case arises out of Merit’s proposed plan to dis-
charge treated, but still partially contaminated, water
from the Manistee River watershed into the AuSable
River water system in an effort to clean a plume of
contaminated groundwater.

In 2004, Merit acquired the Hayes 22 Central Produc-
tion Facility (CPF) located in Otsego County, Michigan. As
a condition to purchasing the CPF, Merit entered into a
settlement agreement with the DEQ to remediate the
plume of contaminated groundwater that had originated
from the CPF.

The exact size of the plume, which at the time was
continuing to expand, is unknown. The plume contains
benzene, toluene, ethylbenzene, and xylenes and chlo-
rides contained in brine, among other contaminants.
The plume is known to have contaminated several
residential drinking wells and may have contaminated
other residential wells as it continued to expand.

Merit evaluated a number of options for remediation
and ultimately chose air stripping—a process that
forces a stream of air through water, causing hydrocar-
bons to evaporate.1 Merit submitted a corrective action
plan to the DEQ to remediate 1.15 million gallons of
plume water a day through the use of air stripping.

1 The air-stripping process does not remove any brines or chlorides from
the water. Thus, although the water is cleaner at discharge than when it was
first removed from the ground at the CPF, the water remains contaminated
in some respects.
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The plan was to send the 1.15 million gallons a day
through a 1.3-mile pipeline from the air-stripping site to
be discharged into Kolke Creek. Kolke Creek forms the
headwater system for the AuSable River watershed.
Kolke Creek feeds into Bradford Creek, Lynn Lake, and
the AuSable River.2

The DEQ approved Merit’s corrective action plan and
issued a general permit and certificate of coverage
allowing discharge of treated water from the air strip-
per into the wetland area flowing into Kolke Creek. The
DEQ also granted Merit an easement through state-
owned land to allow Merit to construct the pipeline
from the air stripper to the discharge point.

Plaintiffs filed a complaint against Merit and the DEQ
in the Otsego County Circuit Court. Plaintiffs alleged
violations of surface-water law, riparian law, and MEPA.
Plaintiffs sought an injunction against the discharge plan.

After a bench trial on plaintiffs’ complaint, the trial
court issued an opinion and injunction preventing
Merit from discharging the air-stripped water into
Kolke Creek. The court made detailed findings of fact
and concluded that the proposed discharge plan would
severely harm the AuSable River water system because
of the increased flow of water and the increased level of
substances not previously found in Kolke Creek.3 It
applied the “reasonable use balancing test” from Mich
Citizens for Water Conservation v Nestlé Waters North
America Inc, 269 Mich App 25; 709 NW2d 174 (2005).

2 The plaintiffs in this case are either riparian owners along these
waterways or users of the waterways for recreational purposes such as
fishing. The waterways are considered prime trout-fishing locations because
of their purity and mineral content.

3 The trial court also made findings about whether Merit had properly
obtained rights to discharge the treated water through the state-land
easement. However, because we do not find those issues to be outcome-
determinative in this appeal, we will not address them in this opinion.

74 488 MICH 69 [Dec
OPINION BY DAVIS, J.



In applying the reasonable-use balancing test from
Nestlé, the trial court concluded that Merit’s proposed
amount of discharge constituted an unreasonable use.
The court ruled that the proposed discharge, and the
DEQ’s authorization of the discharge, violated MEPA.
However, in its injunction preventing the discharge, the
court left open the possibility that Merit could dis-
charge treated water into Kolke Creek at a lower rate
that might be considered reasonable under the
reasonable-use balancing test.4

All parties appealed in the Court of Appeals. In a
unanimous opinion, the Court of Appeals affirmed the
trial court’s decision regarding the reasonableness of
Merit’s proposed discharge plan. Anglers of the AuSable,
Inc v Dep’t of Environmental Quality, 283 Mich App 115;
770 NW2d 359 (2009). The Court applied the reasonable-
use balancing test and noted that the trial court had left
open the possibility that Merit could discharge treated
water at a lower, more reasonable rate. Id. at 136-137. The
Court of Appeals also unanimously dismissed the DEQ as
a defendant, applying this Court’s precedent from Pre-
serve the Dunes, Inc v Dep’t of Environmental Quality,
471 Mich 508; 684 NW2d 847 (2004).

Plaintiffs sought leave to appeal in this Court. We
granted leave to appeal, asking the parties to discuss,
among other issues, whether Mich Citizens for Water
Conservation v Nestlé Waters North America Inc, 479

4 Merit contends that this case is now moot because it has abandoned
the Kolke Creek discharge plan and is instead treating the CPF contami-
nation plume through another method. However, as correctly argued by
the plaintiffs, the trial court has left open the door for Merit to discharge
treated water into Kolke Creek at a lower than originally proposed rate.
Because there is still a court order keeping the Kolke Creek discharge
plan alive, we cannot treat this case as moot.
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Mich 280; 737 NW2d 447 (2007), and Preserve the
Dunes were correctly decided.5

II. STANDARD OF REVIEW

We review a trial court’s factual findings for clear
error and its legal conclusions de novo. Hendee v
Putnam Twp, 486 Mich 556, 566; 786 NW2d 521 (2010).
Whether this Court’s decision in a previous case should
be overruled is a question of law that this Court reviews
de novo. Bush v Shabahang, 484 Mich 156, 164; 772
NW2d 272 (2009).

III. ANALYSIS

A. PRESERVE THE DUNES v DEP’T OF ENVIRONMENTAL QUALITY

In our order granting leave to appeal, we asked the
parties to address whether this Court’s opinion in
Preserve the Dunes was correctly decided. After further
review of the Preserve the Dunes decision, we conclude
that it was decided incorrectly and, accordingly, we
overrule it.

Preserve the Dunes involved a group of citizens suing
the DEQ for authorizing a permit for a sand dune
mining operation6 in violation of the sand dune mining
act (SDMA). MCL 324.63701 et seq. The dune that was
to be mined had previously been designated as a pro-
tected dune that could not be mined unless one of two
exceptions contained in the SDMA applied. The two
exceptions were not applicable in that case; therefore,
the DEQ’s permit allowing the mining operation on the
protected dune violated the law.

5 Anglers of the AuSable, Inc v Dep’t of Environmental Quality, 485
Mich 1067 (2010).

6 The mining operation was also sued, but the focus relevant to this
case is the suit against the DEQ.
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The concerned citizens in that case filed a lawsuit
against the DEQ under MEPA to protect “the air, water,
and other natural resources and the public trust in
these resources from pollution, impairment, or destruc-
tion.” MCL 324.1701(1). The majority in Preserve the
Dunes held that reviewing the DEQ’s permit decisions
was outside the judicial authority under MEPA. Pre-
serve the Dunes, 471 Mich at 519. The majority noted
that MEPA provides for a private cause of action
regarding damage to the environment. Id. at 516. The
majority stated that the DEQ’s permit application re-
view was based on technical aspects of the application
process, and not damage to the environment itself. Id.
at 519. The Court concluded that even if violation of the
technical aspects of the application process resulted in
environmental damage, that level of causation was not
grounds for a private cause of action. The Court stated
that the permit process was “unrelated” to any subse-
quent environmental harm caused by the permitted
action. Id.

The Preserve the Dunes dissent correctly concluded
that the majority’s holding “that permit eligibility is
unrelated to whether the conduct permitted will harm
the environment is untenable.”7 Without a permit from
the DEQ, a party such as the mining operator in
Preserve the Dunes or Merit in the instant case lacks the
authority to commence the conduct that will harm the
environment. The permit from the DEQ serves as the
trigger for the environmental harm to occur. The per-
mit process is entirely related to the environmental
harm that flows from an improvidently granted, or
unlawful, permit.

Before a majority of this Court decided Preserve the
Dunes, this Court had previously decided other cases in

7 Id. at 533-534 (KELLY, J., dissenting).
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which a permit application had been the subject of a
MEPA action. Until Preserve the Dunes, this Court had
never ruled that a permit decision was insulated from a
MEPA action.8 The majority’s decision in Preserve the
Dunes frustrated the legislative intent behind MEPA,
and it represented a departure from this Court’s prece-
dent. As the Preserve the Dunes dissent noted:

MEPA is intended to prevent conduct that is likely to
harm the environment as well as to stop conduct that is
presently harming it. In WMEAC [West Mich Environmen-
tal Action Council v Natural Resources Comm, 405 Mich
741; 275 NW2d 538 (1979)], this Court ordered that a
permanent injunction be entered prohibiting the drilling of
oil and gas wells pursuant to a DNR permit. The “issuance
of permits was properly before the circuit court as conduct
alleged to be likely to pollute, impair, or destroy” natural
resources under MEPA. WMEAC at 751. The drilling would
cause “apparently serious and lasting, though unquantifi-
able, damage” to elk herd population. WMEAC at 760. This
Court concluded that the previous MEPA, MCL
691.1203(1), is violated whenever the effects of permit
issuance harm the environment to the requisite degree.
WMEAC at 751, 760. [Preserve the Dunes, 471 Mich at 534
(KELLY, J., dissenting).]

Because the Preserve the Dunes opinion violated the
legislative intent behind MEPA, and because the opin-
ion conflicted with this Court’s caselaw that came
before it, we hold that Preserve the Dunes was incor-
rectly decided to the extent that it insulated the DEQ’s
permit application process from review under MEPA.

There are further compelling justifications for over-
ruling Preserve the Dunes. The first is that MEPA is a

8 See, e.g., Eyde v Michigan, 393 Mich 453, 454; 225 NW2d 1 (1975),
Ray v Mason Co Drain Comm’r, 393 Mich 294, 304-305; 224 NW2d 883
(1975), West Mich Environmental Action Council v Natural Resources
Comm, 405 Mich 741, 751; 275 NW2d 538 (1979), and Nemeth v
Abonmarche Dev, Inc, 457 Mich 16; 576 NW2d 641 (1998).
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statute that was enacted as part of the environmental
protection mandate to the Legislature contained in
Article 4, § 52 of Michigan’s Constitution. In Ray v
Mason Co Drain Comm’r, 393 Mich 294, 304-306; 224
NW2d 883 (1975), this Court stated:

Michigan’s Environmental Protection Act marks the
Legislature’s response to our constitutional commitment
to the “conservation and development of the natural re-
sources of the state . . .” Const 1963, art 4, § 52 in its
entirety reads:

“Section 52. The conservation and development of the
natural resources of the state are hereby declared to be of
paramount public concern in the interest of the health,
safety and general welfare of the people. The legislature
shall provide for the protection of the air, water and other
natural resources of the state from pollution, impairment
and destruction.” (Emphasis added.)

Michigan’s EPA was the first legislation of its kind and
has attracted worldwide attention. The act also has served
as a model for other states in formulating environmental
legislation. The enactment of the EPA signals a dramatic
change from the practice where the important task of
environmental law enforcement was left to administrative
agencies without the opportunity for participation by indi-
viduals or groups of citizens. Not every public agency
proved to be diligent and dedicated defenders of the envi-
ronment. The EPA has provided a sizable share of the
initiative for environmental law enforcement for that seg-
ment of society most directly affected—the public.

The act provides private individuals and other legal
entities with standing to maintain actions in the circuit
courts for declaratory and other equitable relief against
anyone “for the protection of the air, water and other
natural resources and the public trust therein from pollu-
tion, impairment or destruction”. MCLA 691.1202(1); MSA
14.528(202)(1).

* * *
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But the EPA does more than give standing to the public
and grant equitable powers to the circuit courts, it also
imposes a duty on individuals and organizations both in
the public and private sectors to prevent or minimize
degradation of the environment which is caused or is likely
to be caused by their activities. [Emphasis added and
citations omitted.]

The majority’s decision in Preserve the Dunes not
only violated the Legislature’s intent to protect the
environment encapsulated in MEPA, it subverted the
people’s will as expressed in Michigan’s constitutional
requirement that the Legislature “shall” protect the
environment.

Another compelling reason for overruling Preserve
the Dunes is that it appears from the instant case that
the DEQ has done more than simply issue a permit that
would result in the harm of natural resources. It has
also granted an easement over state land to facilitate
the harmful actions. Under Preserve the Dunes, the
DEQ cannot be required to account for its actions. By
overruling Preserve the Dunes, this Court can restore
the accountability that was intended under MEPA.

Because the Preserve the Dunes decision to insulate
DEQ permit decisions from MEPA violated the Legisla-
tive intent behind MEPA, conflicted with previous ca-
selaw regarding MEPA, and subverted the will of the
people contained in article 4 of Michigan’s constitution,
we overrule it.9

9 We do not overrule Preserve the Dunes without proper consideration of
the principle of stare decisis. The approach taken to stare decisis in any
given case will be dependent on the facts and circumstances presented. See
Planned Parenthood of Southeastern Pennsylvania v Casey, 505 US 833,
854-855; 112 S Ct 2791; 120 L Ed 2d 674 (1992). Historically, many different
approaches to stare decisis have been taken. See Petersen v Magna Corp, 484
Mich 300; 773 NW2d 564 (2009); Univ of Mich Regents v Titan Ins Co, 487
Mich 289, 314-317; 791 NW2d 897 (2010) (HATHAWAY, J., concurring). The
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B. NESTLÉ AND STANDING

In the order granting leave to appeal, we also asked
the parties to brief whether Nestlé was correctly de-
cided.10 However, Nestlé has already been overruled in
part.

One of the issues in Nestlé was whether the plaintiffs
had standing to appear in court to protect property
from being affected by the defendant’s pumping of
groundwater that it intended to bottle and sell. At the
time, a majority of this Court held that the plaintiffs
only had standing with respect to property that they
owned or used, no more. Nestlé, 479 Mich at 285. The
majority relied on the theory of standing adopted in Lee
v Macomb Co Bd of Comm’rs, 464 Mich 726; 629 NW2d
900 (2001). Nestlé, 479 Mich at 294-295. But this Court
has recently explained that statutes granting standing
should be applied as written, thus overruling the stand-
ing doctrine adopted in Lee and followed in Nestlé.
Lansing Sch Ed Ass’n v Lansing Bd of Ed, 487 Mich
349, 371 & n 18; 792 NW2d 686 (2010) (LSEA). Accord-
ingly, MEPA, which specifies that “any person may
maintain an action . . . against any person for the
protection of the air, water, and other natural resources
and the public trust in these resources from pollution,

reasons given in Justice KELLY’s dissent in Preserve the Dunes, and the
further reasons given in this opinion, make clear that Preserve the Dunes
must be overruled and the law must be returned to how it was applied before
Preserve the Dunes was incorrectly decided.

10 We also asked the parties to brief whether an easement could grant
Merit riparian rights on land the state of Michigan owned. Under
Thompson v Enz, 379 Mich 667; 154 NW2d 473 (1967), and its progeny,
including Little v Kin, 249 Mich App 502; 644 NW2d 375 (2002), riparian
rights may be conveyed to a nonriparian landowner by easement under
certain circumstances. However, even assuming arguendo that the pro-
posed easement in this case is valid, we conclude that the proposed use is
unreasonable. Thus, it is unnecessary to consider this issue further.
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impairment, or destruction,” should be applied as it is
written. MCL 324.1701(1) (emphasis added).

We therefore need not address the standing issue
from Nestlé. Plaintiffs in this case have interests that
differ from the citizenry at large.11 LSEA, 487 Mich at
359. And, even if they did not, it is clear that under
MEPA “any person” has standing to maintain an action
protecting Michigan’s natural resources; indeed, the
Attorney General admitted at oral argument that that
was the state’s position as well. Because plaintiffs most
certainly qualify under the statute’s designation of “any
person,” plaintiffs would have standing regardless of
this Court’s decision in Nestlé.

C. REASONABLENESS OF THE PROPOSED KOLKE CREEK
DISCHARGE

Nonetheless, this Court’s decision to overrule Nestlé
in LSEA did not affect the reasonable-use balancing
test. In its Nestlé opinion, this Court explicitly declined
to “pass on the merits” of, among other things, the
“reasonable use balancing test” that had been applied
by the Court of Appeals.12 Thus, this Court has not
passed judgment on the merits of that test.

The parties have agreed that the reasonableness of
the water’s use is the determining factor in deciding
water-use cases,13 and they have also all noted that the
facts in this case are distinguishable from those in

11 Plaintiffs use or own property along waterways that would be
affected under Merit’s proposed discharge plan.

12 Nestlé, 479 Mich at 289 n 12, 291.
13 While the parties agree that the reasonableness of the water’s use is

the determining factor in deciding water-use cases, they do not agree on
using the “reasonable use balancing test” from Nestlé. We do not pass
judgment on that test in this case because, under any test and by any
standard, the discharge plan at issue is manifestly unreasonable.
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Nestlé. In Nestlé, the diverted water was potable water
being pumped out of the ground, packaged, and sold in
many locations in and out of Michigan. In the instant
case, contaminated water is being pumped from the
ground in one watershed, treated and stripped of hy-
drocarbons but not fully decontaminated, and then
pumped as surface water into a separate, previously
uncontaminated watershed.

Plaintiffs focus much of their attention on the semi-
nal Michigan water-law case of Dumont v Kellogg, 29
Mich 420 (1874), and its progeny14 for the proposition
that water cannot be diverted for an unreasonable use
that would damage a riparian owner’s use of the water-
way. While it is true that Michigan courts have held that
water should generally not be diverted from a water-
shed, we find that argument unpersuasive here. We
distinguish Dumont and its progeny on the facts of this
case.

Plaintiffs are seeking to protect the AuSable River
watershed. Water is not being diverted from the AuS-
able River watershed in this case. The water that is
being diverted is coming from the Manistee River
watershed, and the reasonableness of merely diverting
water out of the Manistee River watershed is not at
issue. Thus, the cases that plaintiffs cite are not helpful
on these facts.

It is clear from this Court’s water-law precedent cited
in both sides’ briefs that an unreasonable use of water
has never been deemed an allowable use and is not now
an allowable use.15 Defendants have presented no au-

14 Hall v City of Ionia, 38 Mich 493 (1878); Kennedy v Niles Water
Supply Co, 173 Mich 474; 139 NW 241 (1913); Hoover v Crane, 362 Mich
36; 106 NW2d 563 (1960).

15 The cases cited include Dumont; Hall; Schenk v City of Ann Arbor,
196 Mich 75; 163 NW 109 (1917); Kennedy; and Hoover.
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thority for the proposition that the diversion of con-
taminated water from one source to an uncontaminated
watershed should be considered reasonable. It would be
incongruous to hold that it is reasonable to decontami-
nate water by contaminating different water.16

Furthermore, it would be unconscionable and de-
structive for this Court to determine that it is reason-
able to spread dangerous contamination throughout
Michigan as we have described. The necessarily result-
ing harm would be spread not only to immediate
downstream users but, in the end, to anyone in Michi-
gan who relies, directly or indirectly, on our state’s
water remaining clean.

Accordingly, we affirm the lower courts’ rulings pre-
venting Merit’s proposed discharge from the CPF into
Kolke Creek.17

IV. CONCLUSION

We hold that Merit’s discharge plan is not an allow-
able use of water because it is manifestly unreasonable.
We hold that the DEQ can be sustained as a defendant
in a MEPA action for its permitting decisions. We
uphold the lower courts’ determination that the pro-
posed discharge plan is unreasonable, and we remand
the case for reinstatement of the trial court’s decision
holding the DEQ accountable for violating MEPA.

16 We do not hold that diverting water from one watershed to another
is ipso facto unreasonable. Our concern today is with the discharge of
contaminated water into an uncontaminated watershed.

17 In reaching this decision, it is important to note that we focus our
ruling on the reasonableness of using Kolke Creek as a discharge point
for contaminated water removed from a separate watershed. We are not
basing this decision on Merit’s status as a riparian or groundwater user.
We are not basing this decision on Merit’s status as an off-tract or
on-tract water user. And we are not basing this decision on the fact that
Merit is seeking to divert water out of the Manistee River watershed.
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Affirmed in part, reversed in part, and remanded.

HATHAWAY, J., concurred with DAVIS, J.

KELLY, C.J. (concurring). I concur in parts I, II, III(A),
III(B), and IV of the lead opinion. I concur in the result
only with respect to part III(C) of the lead opinion. I
write separately to articulate my preferred approach to
stare decisis.

Even when a decision is wrongly decided, we must
apply the doctrine of stare decisis when deciding
whether to overrule it. Our analysis should always
begin with a presumption that upholding precedent is
the preferred course of action.1 That presumption
should prevail unless effectively rebutted by the conclu-
sion that a compelling justification exists to overturn
it.2 By contrast, when analyzing precedent that itself
represents a departure from established caselaw, we
should apply a decreased presumption in favor of up-
holding precedent.3

In determining whether a compelling justification
exists to overturn precedent, the Court may consider
numerous evaluative criteria, none of which, standing
alone, is dispositive. These criteria include, but are not
limited to, whether (1) the precedent has proved to be
intolerable because it defies practical workability, (2)
reliance on the precedent is such that overruling it
would cause a special hardship and inequity, (3) related
principles of law have so far developed since the prece-

1 Petersen v Magna Corp, 484 Mich 300, 317; 773 NW2d 564 (2009)
(opinion by KELLY, C.J.).

2 Id.
3 Univ of Mich Regents v Titan Ins Co, 487 Mich 289, 303; 791 NW2d

897 (2010), citing Adarand Constructors, Inc v Peña, 515 US 200,
233-234; 115 S Ct 2097; 132 L Ed 2d 158 (1995).
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dent was pronounced that no more than a remnant of it
has survived, (4) facts and circumstances have so
changed, or have come to be seen so differently, that the
precedent no longer has significant application or jus-
tification, (5) other jurisdictions have decided similar
issues in a different manner, (6) upholding the prece-
dent is likely to result in serious detriment prejudicial
to public interests, and (7) the prior decision was an
abrupt and largely unexplained departure from then-
existing precedent.4

Not all of these factors will be applicable in a given
case. Nor is there a magic number of factors that must
favor overruling a case in order to establish the requi-
site compelling justification. Rather, the conclusion
about overturning the precedent should be reached on a
case-by-case basis.

I believe that Preserve the Dunes, Inc v Dep’t of
Environmental Quality5 was wrongly decided with re-
spect to whether the Department of Environmental
Quality (DEQ) may be liable for an alleged violation of
the Michigan environmental protection act (MEPA) by
issuing a permit.6 However, this fact alone does not
constitute the requisite compelling justification to over-
rule the decision. Instead, we must examine additional
factors.

First, I consider whether Preserve the Dunes has
proved intolerable because it defies practical workabil-
ity. I believe that it does. The Preserve the Dunes
majority held that the DEQ’s issuance of a permit is
“unrelated to” alleged environmental harm and thus

4 Petersen, 484 Mich at 320.
5 Preserve the Dunes, Inc v Dep’t of Environmental Quality, 471 Mich

508; 684 NW2d 847 (2004).
6 MCL 324.1701 et seq.
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insulated from scrutiny under MEPA.7 This conclusion
was directly contrary to a simple reading of MEPA.
MCL 324.1701(1) provides, in pertinent part:

[A]ny person may maintain an action in the circuit court . . .
where the alleged violation occurred or is likely to occur for
declaratory and equitable relief against any person for the
protection of the air, water, and other natural resources . . .
from pollution, impairment, or destruction. [Emphasis
added.]

Under the act, a plaintiff makes a prima facie case by
showing “that the conduct of the defendant . . . is likely
to . . . destroy . . . natural resources or the public trust
in these resources.”8

The Preserve the Dunes majority’s conclusion that
eligibility for a permit is unrelated to whether the conduct
permitted will harm the environment is untenable. Issu-
ance of a permit to an ineligible party to engage in an
activity that will harm the environment will certainly
allow “conduct . . . likely to pollute, impair, or destroy . . .
natural resources or the public trust in these resources”
under MCL 324.1703(1). Indeed, before Preserve the
Dunes, this Court observed that a violation of a permitting
procedure can support a prima facie claim under MEPA.9
Thus, by gutting the environmental protections afforded
to Michigan citizens by MEPA, Preserve the Dunes
mocked our Legislature’s intent to prevent environmental
harm. Accordingly, Preserve the Dunes was inherently
unworkable under the statutory provisions provided by
the Legislature.

7 Preserve the Dunes, 471 Mich at 511.
8 MCL 324.1703(1).
9 A “plaintiff’s prima facie case is ‘not restricted to actual environmen-

tal degradation but also encompasses probable damage to the environ-
ment as well.’ ” Nemeth v Abonmarche Dev, Inc, 457 Mich 16, 25; 576
NW2d 641 (1998), quoting Ray v Mason Co Drain Comm’r, 393 Mich 294,
309; 224 NW2d 883 (1975).
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Second, I consider whether reliance interests weigh
in favor of overruling Preserve the Dunes. I conclude
that they do. Preserve the Dunes is of relatively recent
vintage, having been decided a mere six years ago.
Hence, any reliance on its holding has been of limited
duration. Moreover, Preserve the Dunes represented a
sea change in one area of the law and toppled settled
interpretations of MEPA that had existed for nearly 30
years.10 In doing so, Preserve the Dunes disrupted the
reliance interests of Michigan citizens who relied on
MEPA’s provisions to bring suit for alleged environ-
mental pollution, impairment, or destruction.

I recognize that there exists a competing reliance
interest in the continuing validity of Preserve the
Dunes: that of the DEQ in defending its permitting
decisions. Yet Preserve the Dunes’ annihilation of the
crux of a MEPA complainant’s claim—the desire to
quell environmental degradation—effectively removed
altogether the ability to challenge permitting decisions
as allowed by MEPA. I conclude that, while the DEQ’s
reliance on this interpretation is understandable, it is
not sufficient to preclude overruling Preserve the Dunes
given the extent of prejudice to those availing them-
selves of MEPA’s straightforward language.

Third, I consider whether related principles of law
have developed since Preserve the Dunes was decided.
This factor is inapplicable to my stare decisis analysis in
this case, as no intervening change in the law further
supports or undermines the continuing legitimacy of
Preserve the Dunes.

10 See, e.g., Eyde v Michigan, 393 Mich 453, 454; 225 NW2d 1 (1975); Ray,
393 Mich at 304-305; West Mich Environmental Action Council v Natural
Resources Comm, 405 Mich 741, 751; 275 NW2d 538 (1979); Nemeth, 457
Mich 16.
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Fourth, I examine whether facts and circumstances
have so changed, or have come to be seen so differently,
that Preserve the Dunes has been robbed of significant
justification. Like the previous factor, I discern no
factual or circumstantial changes that counsel for or
against overruling Preserve the Dunes. Therefore, this
factor is also inapplicable to my analysis.

Fifth, I consider whether other jurisdictions have
decided similar issues in a different manner. This factor
is likewise inapplicable to my stare decisis analysis.
MEPA is unique to our state. Although other states’
environmental legislation may share the fundamental
underpinnings of MEPA, judicial interpretations
thereof have evolved independently of those of other
states with similar environmental schemes. Thus, other
jurisdictions’ interpretations of similar statutes are
unhelpful to our analysis in this case.

Sixth, I examine whether upholding Preserve the
Dunes is likely to result in serious detriment prejudicial
to public interests. This factor weighs heavily in favor of
overruling Preserve the Dunes. In one swoop of a pen,
the Preserve the Dunes majority obliterated environ-
mental protection statutes enacted by the Legislature.
As persuasively noted by Justice DAVIS, MEPA was
enacted in response to our state’s constitutional com-
mitment to the conservation and development of the
natural resources. Our constitution provides:

The conservation and development of the natural re-
sources of the state are hereby declared to be of paramount
public concern in the interest of the health, safety and
general welfare of the people. The legislature shall provide
for the protection of the air, water and other natural
resources of the state from pollution, impairment and
destruction.[11]

11 Const 1963, art 4, § 52 (emphasis added).
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Furthermore, as we stated in Ray:

Michigan’s EPA was the first legislation of its kind and
has attracted worldwide attention. The act also has served
as a model for other states in formulating environmental
legislation. The enactment of the EPA signals a dramatic
change from the practice where the important task of
environmental law enforcement was left to administrative
agencies without the opportunity for participation by indi-
viduals or groups of citizens. Not every public agency
proved to be diligent and dedicated defenders of the envi-
ronment. The EPA has provided a sizable share of the
initiative for environmental law enforcement for that seg-
ment of society most directly affected—the public.

* * *

But the EPA does more than give standing to the public
and grant equitable powers to the circuit courts, it also
imposes a duty on individuals and organizations both in the
public and private sectors to prevent or minimize degrada-
tion of the environment which is caused or is likely to be
caused by their activities.[12]

Thus, whereas MEPA represents the culmination of the
Legislature’s deliberative process, Preserve the Dunes
undermined the Legislature’s decision to allow chal-
lenges to both real and potential harms to the environ-
ment. The impact of Preserve the Dunes was undoubt-
edly felt not only by the environment, but by the public.
The citizens of Michigan were stripped of their ability to
enforce environmental protection mechanisms granted
by the Legislature.

Finally, I consider whether Preserve the Dunes repre-
sented an abrupt and largely unexplained departure
from precedent. I conclude that this factor also weighs
heavily in favor of overruling Preserve the Dunes. As

12 Ray, 393 Mich at 304-306.

90 488 MICH 69 [Dec
CONCURRING OPINION BY KELLY, C.J.



previously noted, Preserve the Dunes implicitly over-
ruled numerous previous decisions of this Court inter-
preting MEPA.13 Those decisions stood as principled
interpretations of MEPA until Preserve the Dunes un-
expectedly swept them aside decades later. Therefore,
Preserve the Dunes represented an abrupt and unex-
plained departure from precedent.

In summary, Preserve the Dunes (1) is unworkable
because it usurped the Legislature’s grant of a cause of
action regarding environmental harm, (2) caused seri-
ous detriment prejudicial to public interests, and (3)
represented an abrupt and largely unexplained depar-
ture from precedent. Accordingly, I conclude that a
compelling justification exists for overruling it.

CAVANAGH, J., concurred with KELLY, C.J.

YOUNG, J. (dissenting). I respectfully, but vigorously,
dissent from the extraordinarily lawless and profoundly
dangerous lead opinion and from the results reached by
a majority of this Court.

This case represents one of the most shocking ex-
amples of the assertion of power that is not grounded in
the constitution or any statute. This case is simply an
empty vehicle to reach desired policy results.1 This is so
because this case was moot in June 2010 when the
majority inexplicably denied defendants’ meritorious
motion to dismiss for mootness;2 this case was moot in
November 2010 when this Court heard oral arguments

13 See n 10 of this opinion.
1 The shocking paucity of legal authority relied on by the lead opinion

is a prime indicator that no more than naked judicial policymaking is
afoot.

2 Anglers of the AuSable, Inc v Dep’t of Environmental Quality, 486
Mich 982 (2010).
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on the case, despite its obvious mootness; and this case
remains moot today, despite the majority’s raw exercise
of power in deciding a nonjusticiable case. The lead
opinion does not even attempt to respond to this dissent
because there are no satisfactory responses. Because I
continue to believe that this Court should not decide
moot cases, I would dismiss this appeal.

Unwilling to forgo the opportunity to resolve a non-
existent conflict to attack precedent with which they
disagree, the lead and concurring opinions overturn
this Court’s decision in Preserve the Dunes v Dep’t of
Environmental Quality3 that the Department of Envi-
ronmental Quality (DEQ)4 may not be sued under the
Michigan environmental protection act (MEPA)5 for
issuing a permit. Indeed, the lead and concurring opin-
ions now conclude that the DEQ may be sued even if the
permit it issued was already successfully challenged
under the appropriate administrative procedures. Fur-
thermore, the lead opinion fashions a new common law
rule governing water rights out of whole cloth and
without citing any authority for its new categorical rule.
Instead, the lead opinion’s categorical rule usurps the
ability of the DEQ’s environmental experts to deter-
mine what action appropriately protects the natural
resources held in public trust, and it usurps the ability
of lower courts to judge the validity of those expert
analyses by interposing a categorical rule prohibiting
“contamination,” regardless of actual harm to the rel-
evant watercourse. Because Michigan law has not here-
tofore provided for such a categorical rule, I must

3 Preserve the Dunes v Dep’t of Environmental Quality, 471 Mich 508;
684 NW2d 847 (2004).

4 The DEQ is now part of the Michigan Department of Natural
Resources and Environment (DNRE).

5 MCL 324.1701 et seq.
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vigorously dissent from this palpably erroneous deci-
sion. Again, the lead opinion reaches its decision on the
substantive merits of this case without responding to
any of the critiques I make of its argument.

I. FACTS AND PROCEDURAL HISTORY

Defendant Merit Energy Company owns land in the
Manistee River watershed that contains a plume of
contaminated groundwater. When Merit purchased the
land, the contaminated plume already existed and
threatened private wells for drinking water. Merit’s
purchase of the land was contingent on an agreement
with the DEQ requiring Merit to remediate the plume.
Accordingly, Merit devised a corrective action plan to
treat the contaminated water and to discharge the
treated water into Kolke Creek, part of the AuSable
River watershed. To effect this plan, Merit obtained an
easement from the Michigan Department of Natural
Resources (DNR)6 to “place, construct, operate, repair
and maintain [a] Pipeline” beginning on Merit’s prop-
erty and ending at Kolke Creek. Merit also sought DEQ
approval of its plan. The DEQ issued a certificate of
coverage (COC), which affirmed that the proposed
discharge was consistent with a general permit that
allowed “discharges of wastewater contaminated by
gasoline and/or related petroleum products . . . .”
Therefore, Merit received the requisite certification
that it could discharge under “a valid national or state
permit . . . .”7

Plaintiffs include riparian owners along Kolke Creek.
They challenged the COC in a contested case hearing

6 The DNR is now part of the DNRE. However, at the time the DNR
granted Merit an easement, it was a separate executive agency.

7 Mich Admin Code, R 323.2106(1).
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pursuant to the Administrative Procedures Act.8 After the
administrative referee affirmed the DEQ’s decision, plain-
tiffs appealed by right to the Otsego Circuit Court. In
addition to appealing the contested case decision, plain-
tiffs brought original claims against defendants for alleged
MEPA violations and alleged violations of plaintiffs’ com-
mon law riparian rights. The circuit court separated
plaintiffs’ appeal of the contested case decision from their
original claims and remanded the contested case decision
for review by the director of the DEQ. The director
affirmed the administrative decision to issue Merit a COC.
On appeal, the circuit court vacated the COC because the
discharge allowed under the COC contained contaminants
beyond those allowed under the general permit the COC
purported to enforce. The circuit court’s decision invali-
dating the COC remains in force.9

The circuit court conducted a 13-day bench trial to
consider plaintiffs’ common law and MEPA claims. The
court held that the DNR’s proposed easement did not
provide Merit with the necessary riparian rights to
discharge anything into Kolke Creek.10 The circuit court
also concluded that the proposed discharge would vio-
late plaintiffs’ riparian rights. In reaching this decision,
the court applied the “reasonable use balancing test”
that the Court of Appeals articulated in Mich Citizens
for Water Conservation v Nestlé Waters North America

8 MCL 24.201 et seq.
9 The Court of Appeals denied defendants’ delayed application for leave

to appeal. This Court initially remanded the appeal to the Court of
Appeals for consideration as on leave granted, 482 Mich 1078 (2008), but
subsequently granted reconsideration and denied the application, 483
Mich 887 (2009). Accordingly, the circuit court’s vacation of the COC
remains intact.

10 The circuit court subsequently clarified its order to indicate that the
DNR could assign its riparian rights to Merit, but that it had not done so
in the easement before the court.
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Inc.11 Because “[t]he proposed use is for the benefit of
distant non-riparian parcels at the expense of local
riparian rights” and because “[t]he delicate ecosystem
of Kolke Creek is not a suitable location for the dis-
charge of treated water in the quantities proposed,” the
court concluded that the proposed discharge would
constitute an unreasonable use of Kolke Creek. Accord-
ingly, it enjoined defendants from discharging the
treated water into Kolke Creek in the volume proposed,
1.15 million gallons a day. The court also determined
that plaintiffs had presented a prima facie MEPA vio-
lation with respect to both Merit and the DEQ.

Defendants appealed in the Court of Appeals, and
plaintiffs filed a cross-appeal in that court. The DEQ
challenged the circuit court’s ruling that it could be
sued on the theory that its COC violated MEPA. Merit
challenged the circuit court’s conclusions regarding the
scope of the DNR’s easement, the application of the
“reasonable use balancing test” in determining that the
proposed discharge was unreasonable, and the applica-
tion of MEPA and the common law to the proposed
discharge.12 On cross-appeal, plaintiffs argued that the
circuit court should not have applied the Nestlé “rea-
sonable use balancing test” because, as part of the
common law pertaining to groundwater, it was inappli-
cable to their surface water riparian rights.

A unanimous Court of Appeals panel reversed in part
the circuit court’s ruling.13 Citing this Court’s opinion

11 Mich Citizens for Water Conservation v Nestlé Waters North America
Inc, 269 Mich App 25; 709 NW2d 174 (2005), aff’d in part, rev’d in part,
and remanded on other grounds 479 Mich 280 (2007).

12 Defendants also raised several evidentiary errors, none of which are
at issue in the instant appeal.

13 Anglers of the AuSable, Inc v Dep’t of Environmental Quality, 283
Mich App 115; 770 NW2d 359 (2009).
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in Preserve the Dunes,14 the Court of Appeals concluded
that the DEQ’s administrative decision to issue permits
to Merit did not violate MEPA. The Court of Appeals
also reversed the circuit court’s ruling on the scope of
the DNR’s easement to Merit and concluded that the
DNR conveyed the right to discharge water, which the
panel characterized as “inherently riparian and there-
fore connected to, rather than apart from, the land.”15

However, the Court of Appeals affirmed the circuit
court’s application of the “reasonable use balancing
test,”16 thereby leaving in place the injunction against
Merit’s proposed discharge.

Plaintiffs sought leave to appeal in this Court, claim-
ing that this Court should, among other requested
relief, overturn the “reasonable use balancing test” and
this Court’s decisions in Preserve the Dunes and Mich
Citizens for Water Conservation v Nestlé Waters North
America Inc.17 Defendant Merit did not cross-appeal.
This Court granted plaintiffs’ application for leave to
appeal on January 29, 2010, and specifically asked the
parties to brief, among other issues, “whether Michigan
Citizens v Nestlé Waters . . . and Preserve the Dunes v
DEQ . . . were correctly decided.”18

In the intervening period, however, Merit quit-
claimed its interest in the easement back to the newly
combined Department of Natural Resources and Envi-
ronment and provided thorough documentation to this
Court to prove that it had done so. Accordingly, Merit

14 Preserve the Dunes, 471 Mich at 512.
15 Anglers, 283 Mich App at 131-132.
16 Id. at 136.
17 Mich Citizens for Water Conservation v Nestlé Waters North America

Inc, 479 Mich 280; 737 NW2d 447 (2007).
18 Anglers of the AuSable, Inc v Dep’t of Environmental Quality, 485

Mich 1067 (2010) (citations omitted).
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moved to dismiss, claiming that plaintiffs’ appeal was
moot because Merit had abandoned its plan to discharge
water into Kolke Creek, as evidenced by its relinquish-
ment of the DNR easement. Because Merit no longer
had physical access to Kolke Creek, it argued that it
could not violate MEPA or plaintiffs’ common law
riparian rights in the way plaintiffs alleged. Further,
Merit offered proof that it had filed for a new ground-
water discharge permit to achieve its treatment goals by
an alternative plan that would avoid discharging
treated water into Kolke Creek. Nevertheless, a major-
ity of this Court denied Merit’s motion to dismiss for
mootness on June 18, 2010.19

II. STANDARD OF REVIEW

This case implicates issues of constitutional law,
statutory interpretation, and the common law. Each of
these issues is a question of law, which this Court
reviews de novo.20

III. JUSTICIABILITY

A. BACKGROUND

This Court has the constitutional authority to exer-
cise only the judicial power, not “powers properly be-
longing to another branch . . . .”21 The people of Michi-
gan have ratified this “cardinal principle”22 of
republican government into each of their successive
constitutions since the first, the Michigan Constitution

19 Anglers, 486 Mich 982.
20 Little v Hirschman, 469 Mich 553, 557; 677 NW2d 319 (2004).
21 Const 1963, art 3, § 2.
22 Civil Serv Comm v Auditor General, 302 Mich 673, 683; 5 NW2d 536

(1942).
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of 1835.23 Moreover, this principle is “ ‘in harmony with
American political theory . . . .’ ”24 Indeed, the drafters
of the United States Constitution made it clear that
each branch of government could not exercise the
powers of the other two branches.25 James Madison
considered the principle of separation of powers essen-
tial to the operation of the federal government:

The accumulation of all powers, legislative, executive,
and judiciary, in the same hands, whether of one, a few, or
many, and whether hereditary, self-appointed, or elective,
may justly be pronounced the very definition of tyranny.
Were the federal Constitution, therefore, really chargeable
with the accumulation of power, or with a mixture of
powers, having a dangerous tendency to such an accumu-
lation, no further arguments would be necessary to inspire
a universal reprobation of the system.[26]

Madison went on to explain that, despite the strong
disagreements between federalists and antifederalists

23 Const 1908, art 4, § 2 (“No person belonging to one department shall
exercise the powers properly belonging to another, except in the cases
expressly provided in this constitution.”); Const 1850, art 3, § 2 (“No
person belonging to one department shall exercise the powers properly
belonging to another, except in the cases expressly provided in this
constitution.”); Const 1835, art 3, § 1 (“The powers of the government
shall be divided into three distinct departments; the Legislative, the
Executive and the Judicial; and one department shall never exercise the
powers of another, except in such cases as are expressly provided for in
this constitution.”).

24 Civil Serv Comm, 302 Mich at 683, quoting Wood v State Admin Bd,
255 Mich 220, 224; 238 NW 16 (1931).

25 See US Const, art I, § 1 (“All legislative Powers herein granted shall
be vested in a Congress of the United States, which shall consist of a
Senate and House of Representatives.”) (emphasis added); US Const, art
II, § 1 (“The executive Power shall be vested in a President of the United
States of America.”) (emphasis added); US Const, art III, § 1 (“The
judicial Power of the United States, shall be vested in one supreme Court,
and in such inferior Courts as the Congress may from time to time ordain
and establish.”) (emphasis added).

26 Madison, The Federalist No. 47.
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over the proper scope of the federal government, all
agreed that the tripartite form of government was
sacrosanct:

It is agreed on all sides, that the powers properly
belonging to one of the departments ought not to be
directly and completely administered by either of the other
departments. It is equally evident, that none of them ought
to possess, directly or indirectly, an overruling influence
over the others, in the administration of their respective
powers.[27]

In the nearly two and a quarter centuries since the
United States Constitution’s ratification, the separa-
tion of powers doctrine has become “[p]erhaps the most
fundamental doctrine in American political and consti-
tutional thought . . . .”28

Although the Michigan Constitution does not ex-
pressly define “the judicial power,” as early as 1859, this
Court limited the judicial power to “the power to hear
and determine controversies between adverse parties,
and questions in litigation.”29 Justice THOMAS COOLEY

wrote:

[A] marked difference exists between the employment of
judicial and legislative tribunals. The former decide upon
the legality of claims and conduct, and the latter make
rules upon which, in connection with the constitution,
those decisions should be founded. It is the province of
judges to determine what is the law upon existing cases.[30]

Justice CHAMPLIN applied this principle in Risser v Hoyt,
explaining:

27 Madison, The Federalist No. 48.
28 Lansing Sch Ed Ass’n v Lansing Bd of Ed, 487 Mich 349, 418; 792

NW2d 686 (2010) (CORRIGAN, J., dissenting).
29 Daniels v People, 6 Mich 381, 388 (1859).
30 Cooley, Constitutional Limitations (1st ed), p 92 (emphasis added).
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[T]he exercise of judicial power in its strict legal sense
can be conferred only upon courts named in the Constitu-
tion. The judicial power referred to is the authority to hear
and decide controversies, and to make binding orders and
judgments respecting them.[31]

Thus, there is more than a century and a half of
authority from this Court that limits the constitutional
power of the judiciary to deciding live cases and contro-
versies between interested parties. Moreover, the cur-
rent constitutionally defined exceptions to this rule32

help to prove the rule itself:

In considering whether the Court should have the power
to issue advisory opinions in nonadversarial proceedings at
the request of other branches of government, the delegates’
entire discussion was clearly premised on the unquestioned
assumption that the judicial power, generally, was rooted in
a case or controversy requirement. At the outset, Delegate
Harold Norris explicitly asked with regard to the proposed
section: “Does that mean that as far as this committee is
concerned, they do not wish to preserve the traditional
notion that there must be a case or controversy presented
before the court may exercise its judicial power?” 1 Official
Record, Constitutional Convention 1961, p 1544 (emphasis
added). When the question was raised whether the power
to issue an advisory opinion would be equivalent to the
courts’ preexisting power to issue declaratory judgments,
Delegate Eugene Wanger similarly specified that the
courts’ preexisting power, even in the arena of declaratory
judgments, distinctly required “an actual controversy be-

31 Risser v Hoyt, 53 Mich 185, 193; 18 NW 611 (1884).
32 See Const 1963, art 9, § 32 (conferring standing upon “[a]ny tax-

payer of the state” to bring suit to enforce the provisions of the Headlee
Amendment); Const 1963, art 11, § 5 (empowering “any citizen of the
state” to bring injunctive or mandamus proceedings to enforce the civil
service laws of the state); Const 1963, art 3, § 8 (allowing either house of
the Legislature or the Governor to request that this Court issue an
advisory opinion on the “constitutionality of legislation”).
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tween individuals . . . .” Id. at 1545. Delegate Raymond
King may have expressed the understanding most clearly
when he remarked:

“We are indeed contemplating a very serious change in
what I think to be the history and the tradition of justice in
this country. Mr. Wanger has pointed out the troubles that
the Massachusetts supreme court got into when they
allowed themselves to leave the theory of case and contro-
versy.” [Id. at 1546 (emphasis added).]
Indeed, even with regard to the limited expansion of
judicial power represented by the proposed advisory opin-
ion provision, delegates were expressly concerned that it
would “adversely affect[] the separation of powers doc-
trine . . . .” Id. at 1545 (Delegate Wanger); see also id. at
1546 (Delegate Jack Faxon indicating that the convention
“should be wary of any violation of the separation of
powers”); id. at 1547 (Delegate King stating: “I think we
have established through the English common law and our
adherence thereto a system of justice, a system of separa-
tion of powers which has proven itself, and I think we
ought to be very reluctant at this time to try something
new.”).[33]

More recently, this Court has articulated the follow-
ing core definition of the judicial power:

The “judicial power” has traditionally been defined by a
combination of considerations: the existence of a real
dispute or case or controversy; the avoidance of deciding
hypothetical questions; the plaintiff who has suffered real
harm; the existence of genuinely adverse parties; the
sufficient ripeness or maturity of a case; the eschewing of
cases that are moot at any stage of their litigation; the
ability to issue proper forms of effective relief to a party;
the avoidance of political questions or other non-justiciable
controversies; the avoidance of unnecessary constitutional
issues; and the emphasis upon proscriptive as opposed to
prescriptive decision making.

33 Lansing Sch Ed Ass’n, 487 Mich at 423-425 (CORRIGAN, J., dissent-
ing).
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Perhaps the most critical element of the “judicial
power” has been its requirement of a genuine case or
controversy between the parties, one in which there is a
real, not a hypothetical, dispute, Muskrat v United States,
219 US 346; 31 S Ct 250; 55 L Ed 246 (1911), and one in
which the plaintiff has suffered a “particularized” or per-
sonal injury. Massachusetts v Mellon, 262 US 447, 488; 43
S Ct 597; 67 L Ed 2d 1078 (1923). Such a “particularized”
injury has generally required that a plaintiff must have
suffered an injury distinct from that of the public generally.
Id.[34]

This case involves an issue central to this Court’s
constitutional exercise of the judicial power: moot-
ness.35

B. ANALYSIS

The long-established mootness doctrine prevents
courts from hearing abstract questions of law in cases
that no longer contain live controversies. This Court
has recently reaffirmed that moot questions generally
cannot be adjudicated.36 People v Richmond is merely
the most recent affirmation of this well-established
principle and is entirely consistent with over a century
of precedent of this Court.

34 Nat’l Wildlife Federation v Cleveland Cliffs Iron Co, 471 Mich 608,
615; 684 NW2d 800 (2004). Nat’l Wildlife was overruled by Lansing Sch
Ed Ass’n, 487 Mich 349.

35 This Court also asked the parties to brief whether Nestlé was
correctly decided. Nestlé involved an aspect of this Court’s standing
doctrine: the injury-in-fact requirement. In that case, this Court held
that “[w]here the plaintiff claims an injury related to the environment,
this Court lacks the ‘judicial power’ to hear the claim if the plaintiff
cannot aver facts that he has suffered or will imminently suffer a
concrete and particularized injury in fact.” Nestlé, 479 Mich at 295. It is
improvident for this Court to consider the broader question that Nestlé
presented because there is no serious doubt that plaintiffs have standing
under Nestlé.

36 People v Richmond, 486 Mich 29, 35-41; 782 NW2d 187 (2010).
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Street R Co of East Saginaw v Wildman, an 1885 case
of this Court, is an especially apt application of the
mootness doctrine.37 In Street R Co, the plaintiff railroad
sought to enjoin the defendant from moving a building
along its railroad tracks “to the great interruption of its
business and profits, the serious inconvenience of the
public, and the hindrance and delay of the United States
mails which it carried . . . .”38 Shortly after the trial court
dismissed the plaintiff’s claim, but before the plaintiff
appealed in this Court, the defendant moved the build-
ing, thereby negating any ability for a court to prevent
the claimed harm through the injunctive relief sought.
On appeal, this Court determined that “[i]f the com-
plainant was ever entitled to the [equitable] relief
prayed for, we cannot now make any decree to aid it”
because “[w]e can hardly prevent [the defendant] from
doing what has already been done.”39

In a subsequent case, Anway v Grand Rapids R Co,
this Court further articulated the scope of the judicial
power as it related to moot questions:

“Courts of judicature are organized only to decide real
controversies between actual litigants. When, therefore, it
appears, no matter how nor at what stage, that a pretended
action is not a genuine litigation over a contested right
between opposing parties, but is merely the proffer of a
simulated issue by a person dominating both sides of the
record, the court, from a sense of its own dignity, as well as
from regard to the public interests, will decline a determina-
tion of the fabricated case so fraudulently imposed upon
it.”[40]

37 Street R Co of East Saginaw v Wildman, 58 Mich 286; 25 NW 193
(1885).

38 Id.
39 Id. at 287.
40 Anway v Grand Rapids R Co, 211 Mich 592, 612-613; 179 NW 350

(1920), quoting Judson v Flushing Jockey Club, 14 Misc 350; 36 NYS 126,
127 (NY Common Pleas, 1895).
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The Court concluded with a nonexhaustive list of cases
in which the Michigan Supreme Court had previously
“declined to consider abstract questions of law and
which [it] declined to decide where our conclusions
could not be made effective by final judgment, decree,
and process . . . .”41

The facts of this case make clear that Merit no longer
has the physical means of discharging treated water into
Kolke Creek, and the circuit court vacated the certificate of
coverage issued by the DEQ. Thus, the very harms that
plaintiffs sought to enjoin no longer exist. Merit has no
legal means to injure plaintiffs.42 The plain fact that the
lead opinion ignores is that this Court simply cannot

41 Anway, 211 Mich at 622, citing Schouwink v Ferguson, 191 Mich 284;
157 NW 726 (1916) (involving mandamus against a municipality to issue
a license to operate a motorbus business that, by its own terms, would
have expired before the writ of mandamus could have entered); Carlson
v Wyman, 189 Mich 402; 155 NW 418 (1915) (involving mandamus
against a municipality to issue a liquor license that, by its own terms,
would have expired before the writ of mandamus could have entered);
Howe v Doyle, 187 Mich 655; 154 NW 62 (1915) (involving an appeal of an
injunction prohibiting the Michigan Securities Commission from enforc-
ing a blue sky law that the Legislature had since repealed); Street R Co,
58 Mich 286; Hicks v J B Pearce Co, 158 Mich 502; 122 NW 1087 (1909)
(involving an injunction prohibiting the sale of chattels that had already
been sold); Brown, ex rel Van Buren v Lawrence, 197 Mich 178; 163 NW
872 (1917) (involving a quo warranto proceeding questioning the legiti-
macy of a corporate officer’s ouster after that officer had since been
elected again to the corporate board); Ideal Furnace Co v Int’l Molders’
Union, 204 Mich 311; 169 NW 946 (1918) (involving an appeal of a
contempt citation that had since been discharged by payment of the
disputed fine); Blickle v Grand Rapids Bd of Ed, 210 Mich 196; 177 NW
385 (1920) (involving mandamus against a school board to admit a
student who had since become too old to attend the school); Tierney v
Union Sch Dist of Bay City, 210 Mich 424; 177 NW 955 (1920) (involving
an appeal seeking an injunction prohibiting a school board from expend-
ing monies to campaign for a ballot proposal after the election had
already occurred).

42 Further, any renewed plan to discharge water into Kolke Creek
would require Merit to undertake anew not only the DEQ’s permitting
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remedy harms that cannot now possibly occur.43 Stun-
ningly, all of this is a matter of indifference to those who
subscribe to the lead opinion’s result. Apparently, the
conclusive facts of the case are of no moment or
hindrance when the goal is to use this case as a vehicle
to reach policy objectives that the lead opinion wishes to
address.

As established by Street R Co and subsequent case-
law regarding mootness, it obviously follows for all but
a majority of this Court that, without the threatened
construction and use of the pipeline and without any
DEQ permit authorizing the discharge, there remains
no threatened injury to plaintiffs’ riparian rights, and
certainly none that this Court can remedy. Similarly,
there remains no threatened MEPA violation, either by
Merit or by the DEQ.

In short, plaintiffs’ common law riparian rights and
their rights under MEPA are secure. Indeed, plaintiffs
do not now contend that they have an immediate injury
at stake; they nevertheless want this Court to rule on
the substantive legal issues—for the benefit of future
cases. This is the definition of mootness. Again, the
Street R Co decision provides guidance:

process, which plaintiffs may challenge through the appropriate admin-
istrative process, but also the negotiation of a new easement with a
riparian landowner.

43 The conclusion that the harm plaintiffs feared cannot possibly
occur is further strengthened by evidence that Merit is heavily
invested in an alternative plan for discharge. Merit’s discharge permit
and corrective action plan have been modified to allow its alternative
plan. Merit is now discharging the water by alternative means, albeit
with considerable costs to the company. Specifically, Merit relates that
its current modified permit allows for a much lower discharge volume,
which will extend the time required to clean up the plume that
previously threatened the surrounding private drinking wells. Fur-
ther, the new plan required Merit to clear-cut 40 acres of forest in
order to construct infiltration basins.
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It was suggested on the hearing that we ought to settle
the rights of the parties so that the principle established
might be a guide in other cases likely to arise. But courts of
equity will not lend their aid by injunction for the enforce-
ment of a right or the prevention of a wrong in the abstract,
not connected with any injury or damage to the person
seeking relief, nor when such injury or damage can be fully
and amply recovered in an action at law. Nor are courts of
equity established to decide or declare abstract questions of
right for the future guidance of suitors.[44]

In their brief opposing Merit’s motion to dismiss,
plaintiffs claimed that this case fits into an exception to
the mootness doctrine, that “the issue is one of public
significance that is likely to recur, yet evade judicial
review.”45 Not so.

The issues presented here are not the sorts of issues
whose transitory nature—often because the issues in-
volved are time-sensitive—makes it likely that future
litigation would “evade judicial review.”46 To the con-

44 Street R Co, 58 Mich at 287.
45 Federated Publications, Inc v City of Lansing, 467 Mich 98, 112; 649

NW2d 383 (2002).
46 Socialist Workers Party v Secretary of State, 412 Mich 571, 582 n 11;

317 NW2d 1 (1982). Socialist Workers Party cited several federal cases for
the proposition that a court can consider a moot question that is capable
of repetition, yet evading review, including Storer v Brown, 415 US 724;
94 S Ct 1274; 39 L Ed 2d 714 (1974) (allowing a constitutional challenge
to a California requirement that a person may not run for election as an
independent candidate within six months of having been a registered
member of a political party after the plaintiff had met the independence
requirement); Dunn v Blumstein, 405 US 330; 92 S Ct 995; 31 L Ed 2d
274 (1972) (allowing a constitutional challenge to a Tennessee voter
eligibility requirement that a person be a resident of the state for one
year after the plaintiff had met the residency requirement); Moore v
Ogilvie, 394 US 814; 89 S Ct 1493; 23 L Ed 2d 1 (1969) (allowing a
constitutional challenge to an Illinois requirement that independent
candidates for presidential electors receive at least 200 signatures from
each of at least 50 of the state’s 102 counties); Southern Pacific Terminal
Co v Interstate Commerce Comm, 219 US 498; 31 S Ct 279; 55 L Ed 310
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trary, any riparian owner aggrieved by the actions or
imminently threatened actions of another can seek
injunctive or other relief.

The lead opinion claims that “the trial court has left
open the door for Merit to discharge treated water into
Kolke Creek at a lower than originally proposed rate.”47

This claim appears plausible when looking solely at the
circuit court’s June 26, 2007, amended opinion. But
that opinion was superseded by subsequent events. In
particular, the circuit court’s January 31, 2008, opinion
ruled that the DEQ had erroneously issued a permit to
Merit. Both the Court of Appeals and, eventually, this
Court denied defendants’ applications for leave to ap-
peal, leaving intact the circuit court’s opinion. Accord-
ingly, even if the circuit court’s June 26, 2007, decision
“left open the door for Merit to discharge treated water
into Kolke Creek,” its January 31, 2008, decision closed
that door, and this Court’s denial of leave bolted the
door shut. Further, without either physical access to
Kolke Creek or a valid permit, Merit has no lawful
authority to discharge any amount of anything into
Kolke Creek.

In short, there is not a clearer instance of mootness
than this case: the action originally challenged by
plaintiffs can no longer be physically or legally accom-
plished by any of the defendants. Nevertheless, a ma-
jority of this Court has seen fit to decide the substantive
issues of this case. The decision of four members of this
Court to proceed on the substantive merits is pro-
foundly flawed and inconsistent with longstanding

(1911) (allowing a challenge to a temporary ICC cease and desist order
after the order had already expired). See also Roe v Wade, 410 US 113; 93
S Ct 705; 35 L Ed 2d 147 (1973) (allowing a constitutional challenge to a
Texas abortion law after the plaintiff had given birth).

47 Ante at 75 n 4.
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principles of constitutional law. Worse still, the lead
opinion is itself profoundly flawed and inconsistent
with longstanding principles of the common law and of
statutory interpretation. Therefore, I am compelled to
respond seriatim to the lead opinion’s substantive
claims.

IV. PLAINTIFFS’ COMMON LAW RIPARIAN CLAIMS

I vigorously dissent from the lead opinion’s creation
of a new common law rule that certain discharges of
contaminants are per se unreasonable infringements on
riparian owners’ rights. Unfortunately, I fear that the
haste to render a decision in this case before the end of
calendar year 2010, while perhaps grounded in a good
intention to protect this state’s environmental re-
sources, could result in great mischief to the law.
Indeed, “[g]ood intentions, unsupported by well in-
formed policy choices, often result in bad law.”48 In its
haste to fashion its rule, the lead opinion elided several
necessary inquiries.49 More troubling, the lead opinion

48 Young, A judicial traditionalist confronts the common law, 8 Tex R L
& Pol 299, 307 (2004).

49 For a preliminary example, the lead opinion assumes, without
deciding, that the DNR’s easement allowed Merit to discharge treated
water into Kolke Creek. The lead opinion acknowledges that this issue is
properly before the Court, because “[t]he trial court . . . made findings as
to whether Merit had properly obtained rights to discharge the treated
water through the state-land easement.” Ante at 74 n 3. Yet the lead
opinion refuses to reach this issue because it “[did] not find those issues
to be outcome-determinative . . . .” Ante at 74 n 3. The lead opinion puts
the cart before the horse in making this determination without explana-
tion, because this issue is a condition precedent to every subsequent one
in this section. This is another indicator that the lead opinion is not
interested in legal analysis but instead is driven to reach a particular
result. Nevertheless, I agree with the Court of Appeals that, because the
easement unambiguously allowed Merit to “operate” the pipeline, the
easement purported to grant Merit the right to discharge treated water
into Kolke Creek.
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created out of whole cloth a palpably erroneous com-
mon law standard that is not grounded in this state’s
water law.

A. REASONABLENESS OF EASEMENT AND PROPOSED DISCHARGE

Although plaintiffs have won at all levels below on
the issue whether the proposed discharge would have
violated their riparian rights, they challenge the under-

The lead opinion also refuses to decide whether the DNR can grant an
easement for Merit’s physical access to Kolke Creek, instead claiming
that “it is unnecessary to consider this issue” because “even assuming
arguendo that the proposed easement in this case is valid, . . . the
proposed use is unreasonable.” Ante at 81 n 10. Plaintiffs argue that the
easement impermissibly severed the DNR’s riparian rights from the land
and claim that, because the easement benefits a nonriparian tract, it
violates the requirement in Thompson v Enz, 379 Mich 667; 154 NW2d
473 (1967), that limits artificial riparian uses to those benefitting the
riparian land itself.

Michigan law allows the DNR to grant Merit an easement to access
Kolke Creek precisely because it does not operate to sever the DNR’s
underlying riparian rights from the land. This Court’s decision in
Thompson is instructive inasmuch as it proves the opposite of plain-
tiffs’ argument. Thompson involved a developer’s attempt to divide a
large parcel of land adjoining a lake into several smaller parcels, so
that some of the newly created parcels no longer touched the lake.
Nevertheless, the developer sought to maintain riparian rights on the
parcels no longer touching the lake. The Court rejected this attempt,
concluding that “riparian rights are not alienable, severable, divisible
or assignable apart from the land which includes therein, or is
bounded, by a natural water course.” Id. at 686 (opinion by T. M.
KAVANAGH, J.). However, Thompson also recognized that riparian rights
could be granted by easement: “While riparian rights may not be
conveyed or reserved[,] . . . easements, licenses and the like for a
right-of-way for access to a water course do exist and ofttimes are
granted to nonriparian owners.” Id. Such an access grant is exactly
what occurred here. The instant easement provided access to Kolke
Creek, which included the right to dispose of treated water into Kolke
Creek. The Court of Appeals correctly determined that “plaintiffs’
argument does not hold water.” Anglers, 283 Mich App at 132.

2010] ANGLERS OF THE AUSABLE V DEQ 109
DISSENTING OPINION BY YOUNG, J.



lying law that the lower courts applied to the analysis.50

The lower courts applied the “reasonable use balancing
test” as outlined in the Court of Appeals’ Nestlé opin-
ion. Plaintiffs claim that this was erroneous, first,
because the Nestlé panel ignored or changed Michigan
water law and, second, because the instant panel im-
properly extended Nestlé’s groundwater decision to
competing riparian surface water claims.

The Nestlé “reasonable use balancing test” applies a
multifactor balancing test to determine whether the
alleged violation of a plaintiff’s water rights (in Nestlé,
groundwater rights, and in the instant case, surface
riparian rights) amounts to an unreasonable infringe-
ment of those rights. The Nestlé panel defined the
“reasonable use balancing test” as follows:

While the nature of the balancing test requires that the
appropriate factors be ascertained on a case-by-case ba-
sis, . . . several factors can be discerned that will be rel-
evant to every application of the test. These factors include
(1) the purpose of the use, (2) the suitability of the use to
the location, (3) the extent and amount of the harm, (4) the
benefits of the use, (5) the necessity of the amount and
manner of the water use, and (6) any other factor that may
bear on the reasonableness of the use.

When determining the purpose of the use, the court
should consider whether the use is for an artificial or a
natural purpose and whether the use benefits the land
from which the water is extracted. Natural purposes in-
clude all those uses necessary to the existence of the user
and his or her family, including the use of the water for
drinking and household needs. . . . Further, in order to
ensure that the needs of local water users are met first,
water uses that benefit the riparian land or the land from
which the groundwater was removed are given preference

50 Merit has not cross-appealed the lower courts’ decisions that its
proposed discharge violates plaintiffs’ riparian rights, although it argues
that the lower courts applied the appropriate test.
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over water uses that ship the water away or otherwise
benefit land unconnected with the location from which the
water was extracted.

In assessing the suitability of the use to the location, the
court should examine the nature of the water source and
its attributes. A particularly large aquifer, stream, or lake
may be unaffected even by extensive water withdrawals,
whereas a marginal water resource may be unduly strained
even by relatively modest withdrawals. . . .

In assessing the harm and benefits, the court should
examine not only the economic harm and benefits to the
parties, but should also examine the social benefits and
costs of the use, such as its effect on fishing, navigation,
and conservation. . . .

The court should also examine the extent, duration,
necessity, and application of the use, including any effects
on the quantity, quality, and level of the water. If the
amount or method of water use is excessive or unnecessary
and harms another’s use, it will be unreasonable. Further-
more, if the harm caused by a water use can be readily
modified to mitigate or eliminate the harm, the failure to
take such steps may make the particular use unreason-
able.[51]

The lead opinion refuses to determine whether the
Nestlé panel’s “reasonable use balancing test” might be
appropriate in some instances, but it conclusively de-
termines this test to be inappropriate in the instant
case because the proposed discharge was “manifestly
unreasonable.”52 Although the lead opinion cautions
that it is not concluding that “diverting water from one
watershed to another is ipso facto unreasonable,”53 it
does provide a categorical rule regarding contaminants
when it observes that “[i]t would be incongruous to hold

51 Nestlé, 269 Mich App at 71-74 (opinion by SMOLENSKI, J.) (citations
omitted).

52 Ante at 72.
53 Ante at 84 n 16.

2010] ANGLERS OF THE AUSABLE V DEQ 111
DISSENTING OPINION BY YOUNG, J.



that it is reasonable to decontaminate water by con-
taminating different water.”54 The categorical rule that
the lead opinion fashions in its haste to render a
decision in this case is inconsistent with longstanding
principles of Michigan water law.

This Court’s decision in Attorney General ex rel
Wyoming Twp v Grand Rapids55 provides a prime
example of the lead opinion’s determination—willful or
not—to ignore longstanding principles of Michigan wa-
ter law. Wyoming Twp is particularly significant be-
cause it employed a reasonable use balancing test under
circumstances similar to the facts here. In Wyoming
Twp, the plaintiff riparian owners sought to enjoin the
defendant city—also a riparian owner—from discharg-
ing its citizens’ sewage into the Grand River. It is clear
from the facts of the case that many of the citizens
whose land was therefore benefitted lived on nonripar-
ian parcels. Further, as will often be the case when a
governmental entity disposes of sewage, it is possible—
and potentially likely—that citizens of the defendant
lived on land outside the watershed. But such facts were
irrelevant; the Court’s decision rested entirely on a
reasonable use test to balance the rights of the compet-
ing riparian owners to use the waterway as they saw fit.

Writing for the majority, Justice STONE applied a
balancing test to determine the extent to which the
plaintiffs’ riparian rights suffered as a result of the
defendant’s discharge. The Court explained that “city
has the right to make a reasonable use of the waters of
the river as a riparian owner.”56 Accordingly, it articu-
lated a rule that “where an unreasonable pollution of

54 Ante at 84.
55 Attorney General ex rel Wyoming Twp v Grand Rapids, 175 Mich 503;

141 NW 890 (1913).
56 Id. at 534.
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the water, amounting to a nuisance, or impairing the
rights of the lower riparian proprietor, is created or
maintained, an injunction will issue to restrain its
continuance.”57

The central issue was the plaintiffs’ ability to exer-
cise their riparian rights, not simply the defendant’s
pollution of the Grand River. The Court explained:
“Sewage cannot be thrown into the stream in such a
way as to render the water foul and unfit for use.”58 It
emphasized that discharges of pollutants themselves
were not per se impermissible; only the harmful effect of
a particular discharge rendered it impermissible:

The maxim, “Use your own property in such a manner
as not to injure that of another,” can equitably be applied to
the defendants in this case. It appears undisputed that the
construction of a septic tank or tanks by the defendants
within a reasonable time is feasible and practicable, and
that thereby the sewage would be relieved from contami-
nating properties and so purified as to take away the
offensive, unhealthful, and nauseating odors.[59]

Accordingly, the Court enjoined the defendant from
discharging sewage “until the same shall have first
been, by the use of a septic tank or tanks, so deodorized
and purified as not to contain the foul, offensive, or
noxious matter (which it now contains) capable of
injuring the complainants or their property, or causing a
nuisance thereto . . . .”60

The Court explicitly tied the reasonableness of a
riparian discharge to the existence of a private nui-
sance. The two concepts are related because the exist-
ence of a private nuisance is itself dependent on

57 Id. at 535 (emphasis added).
58 Id. at 538 (emphasis added).
59 Id. at 543.
60 Id. (emphasis added).
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whether the defendant’s actions “ ‘constitute unreason-
able interference with the use and enjoyment of the
land.’ ”61 Overall, the Court’s decision in Wyoming Twp
shows not only that the Nestlé panel’s “reasonable use
balancing test” is firmly rooted in the Michigan com-
mon law, but also that such a test was applied histori-
cally even when a riparian owner used a waterway to
benefit nonriparian lands. By contrast, the lead opin-
ion’s claim that any pollutant from a different water-
shed discharged into Kolke Creek is unreasonable per
se is a sharp divergence from established Michigan
water law.

Indeed, historical water law in Michigan consistently
supports the lower courts’ application of the “reason-
able use balancing test” instead of the lead opinion’s
new categorical common law rule. Michigan riparian
law dates to Justice COOLEY’s 1874 decision in Dumont
v Kellogg.62 In Dumont, the defendant “constructed a
dam across a natural water course, and by means
thereof wrongfully detained the water in the stream to
the prejudice and injury of the plaintiff, who was
proprietor of a mill previously erected on the stream
below.”63 The claim of error involved the trial court’s
instruction of the law to the jury, and so the Court
articulated the proper law involving competing riparian
claims. Justice COOLEY determined that equality of ri-
parian ownership requires some sort of balancing of
riparian interests:

But as between different proprietors on the same
stream, the right of each qualifies that of the other, and the
question always is, not merely whether the lower propri-

61 Adkins v Thomas Solvent Co, 440 Mich 293, 305; 487 NW2d 715
(1992), quoting Prosser & Keeton, Torts (5th ed), § 87, p 623.

62 Dumont v Kellogg, 29 Mich 420 (1874).
63 Id.
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etor suffers damage by the use of the water above him,
nor whether the quantity flowing on is diminished by the
use, but whether under all the circumstances of the case
the use of the water by one is reasonable and consistent
with a correspondent enjoyment of right by the other.
“Each proprietor is entitled to such use of the stream, so
far as it is reasonable, conformable to the usages and
wants of the community, and having regard to the
progress of improvement in hydraulic works, and not
inconsistent with a like reasonable use by the other
proprietors of land on the same stream above and
below.” . . . It is a fair participation and a reasonable use
by each that the law seeks to protect. . . . It is therefore
not a diminution in the quantity of the water alone, or an
alteration in its flow, or either or both of these circum-
stances combined with injury, that will give a right of
action, if in view of all the circumstances, and having
regard to equality of right in others, that which has been
done and which causes the injury is not unreasonable. In
other words, the injury that is incidental to a reasonable
enjoyment of the common right can demand no re-
dress.[64]

This Court also articulated important principles in-
volving riparian rights in People v Hulbert.65 The central
issue in Hulbert was whether, by swimming in the lake
on which he owned property, the defendant criminally
polluted the lake, which also served as a water supply to
the city of Battle Creek. The prosecution presented
expert witnesses who testified “that germs might have
been thrown off the body of the respondent while
swimming, which would produce disease, and that some
of those germs might reach the intake pipe, and
through it the consumers of the water, and be a source
of ill health,” even though “[i]t is not shown any such

64 Id. at 423-425, quoting Cary v Daniels, 49 Mass (8 Met) 466, 476-477
(1844).

65 People v Hulbert, 131 Mich 156; 91 NW 211 (1902).
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germs ever did reach the intake pipe, or that any illness
in Battle Creek could be traced to the use of the water
taken from this lake.”66

Writing for the majority, Justice MOORE concluded
that Michigan and foreign caselaw made it clear “that
the lower proprietor [i.e., the city] has no superior right
to the upper one, and may not say to him that, because
the lower proprietor wants to use the water for drinking
purposes only, the upper proprietor may not use the
water for any other purpose.”67 Rather,

[e]ach proprietor has an equal right to the use of the
stream for the ordinary purposes of the house and farm,
even though such use may in some degree lessen the
volume of the stream, or affect the purity of the water. . . .
This right is not affected by the fact that the lower
proprietor is a municipality instead of an individual.[68]

The Court also implicitly required a fact-intensive bal-
ancing of the rights and effects of the riparian users:

In what we have said we do not mean to intimate that an
upper proprietor may convert his property into a summer
resort, and invite large numbers of people to his premises
for purposes of bathing, and give them the right possessed
only by the riparian owner and his family. We are under-
taking to decide only the case which is presented here.[69]

As this explication of Michigan water law shows, the
lead opinion’s creation of a categorical common law rule
out of whole cloth is hasty and inconsistent with estab-
lished water law. Believing that it is “unconscionable
and destructive for this Court to determine that it is
reasonable to spread dangerous contamination

66 Id. at 159.
67 Id. at 173.
68 Id.
69 Id. at 174.

116 488 MICH 69 [Dec
DISSENTING OPINION BY YOUNG, J.



throughout Michigan,”70 the lead opinion nevertheless
would adopt a categorical rule without requiring a
finding that the contamination is, in fact, “dangerous”
to the watershed at issue! This is so because the circuit
court only made an initial finding of fact that the
volume of the proposed discharge (1.15 million gallons a
day) could cause unreasonable harm to plaintiffs. It did
not find that the treated water was harmful to Kolke
Creek regardless of volume; to the contrary, the circuit
court specifically ruled that “the parties’ proximity to
and use of the watercourse, as well as the volume,
source, and nature of the proposed discharge, were
considered while determining whether the proposed
discharge would be reasonable.” Furthermore, its deci-
sion expressly contemplated that defendants might
offer a planned discharge of contaminant that would be
reasonable. Instead of reviewing the factual determina-
tions of the circuit court, the lead opinion makes a
ruling as a matter of law that any amount of discharge
is per se unreasonable. There is simply no basis in law
or fact for its ruling.

Incredibly, the lead opinion reaches its preferred
result by creating a new categorical rule both without
citing a single case in support and with apparent
unawareness that caselaw has already established how
courts should weigh water use on the basis of whether
it benefits riparian or nonriparian land, if the specific
facts of a case warrant a distinction.71 Citing longstand-
ing precedent of this Court, the Court of Appeals panel
in Nestlé expressly held that “water uses that benefit

70 Ante at 84.
71 The reasons underlying some courts’ distinctions between riparian

and nonriparian benefits would generally apply equally to any distinction
between on-watershed and off-watershed uses. But, notably, the lead
opinion’s categorical new rule for off-watershed uses—as opposed to uses
benefitting nonriparian lands, generally—appears drawn from thin air.
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the riparian land . . . are given preference over water
uses that . . . benefit land unconnected with the location
[of the water withdrawal].”72 A court should “ensure
that the needs of local water users are met first . . . .”73

Indeed, as the lower courts obviously concluded here,
the factors listed in Nestlé directly address, on the basis
of historical tests for reasonableness, each of plaintiffs’
concerns about Merit’s proposed water use. For ex-
ample, Nestlé also asserted that “natural purposes,”
including “uses necessary to the existence of the user
and his or her family,” take precedence over artificial
uses.74 As is particularly relevant to plaintiff Anglers of
the AuSable, Inc., a court must also consider the
proposed use’s “effect on fishing, navigation, and con-
servation.”75 Finally, the circuit court’s ruling clearly
took into account the Nestlé panel’s holdings that “[i]f
the amount or method of water use is excessive or
unnecessary and harms another’s use, it will be unrea-
sonable,” and “if the harm caused by a water use can be
readily modified to mitigate or eliminate the harm, the
failure to take such steps may make the particular use
unreasonable.”76

The lead opinion’s conclusion that Merit’s proposed
use is manifestly unreasonable simply because it in-
volves two watersheds is unnecessary and displays a
patent disregard for the rule of law and for this Court as
an institution. Its unreasoned conclusion also threatens
vast negative consequences for the residents and busi-
nesses of this state.

72 Nestlé, 269 Mich App at 72.
73 Id.
74 Id. at 71-72.
75 Id. at 73.
76 Id. at 73-74 (citations omitted).
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B. POTENTIAL CONSEQUENCES OF THE LEAD OPINION’S RULE

With little explanation that cites no proposition of
law, save the unremarkable and uncontested principle
that an unreasonable use of a watershed is prohibited,
the lead opinion upends water law and declares a
categorical per se rule precluding any amount of con-
taminant into Kolke Creek. The lead opinion attempts
to bouleverse the existing law of this state, the negative
impacts of which attempt cannot fully be foreseen. It
fails to account even for several obvious hypothetical
situations in which its unbending rule inappropriately
precludes reasonable discharges that do not harm ripar-
ian owners’ rights.

For example, suppose the presence of a contaminant
in a small watershed causes significant harm to the
environment and to the people living within that wa-
tershed. Suppose further that environmental engineers
determine that diverting that contaminant to a large
watershed (or several other watersheds) via riparian
owners’ access easements would not harm the water
contained in the larger watershed because the contami-
nant is safe when diluted in a large body of water. In
this situation, the diversion would not harm the ripar-
ian rights of the larger watershed’s users, but it would
significantly improve the environmental conditions of
the smaller watershed. Nevertheless, the lead opinion’s
categorical rule would seem to provide riparian owners
at the point of discharge a cause of action to enjoin the
discharge, despite no finding of harm to the larger
watershed.

The lead opinion also seems to call into question
whether and to what extent municipalities can dis-
charge their residents’ sewage. Suppose that a munici-
pality’s residents receive their water from one water-
shed and that the municipality discharges its residents’
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sewage into a different watershed. May riparian owners
at the point of discharge successfully enjoin the munici-
pality from discharging its residents’ sewage upon a
simple showing that the discharge was created from
water taken from a different watershed? Although the
Wyoming Twp decision would allow this discharge (as-
suming a finder of fact were to make appropriate
findings of reasonableness), the rationale of the lead
opinion would forbid it.

Consider an even simpler scenario: may a farmer no
longer import water during dry seasons to irrigate his
crops if any amount of the water, once sprayed onto his
land, will drain into a river? According to the rationale
of the lead opinion, arguably he may not. It appears that
it will not matter whether the farmer uses potentially
damaging fertilizers or harmless organic ones—either
would “contaminate” the water as it runs off the plants
and soil—given that actual injury to the watershed
from his irrigation is irrelevant under the lead opinion’s
categorical rule. Indeed, because the lead opinion never
even defines “contamination,” farmers are left to won-
der: Is irrigation precluded if the off-watershed irriga-
tion water is contaminated with mere soil? With plant
matter? Further, because the lead opinion’s rule makes
it no longer appropriate to balance the benefits and
detriments of the particular use in relation to other
uses of the watershed, the categorical prohibition would
not be superseded even if the farm were a significant
source of food or economic support for the farmer’s
community.77 Thus, the lead opinion’s rule has the

77 Significantly, we cannot assume that, even if the farmer’s use does
not actually injure the watershed or interfere with other riparian users,
such hypothetical situations are irrelevant for the practical reason that
no one will sue to enjoin the irrigation. To the contrary, a per se rule
divorced from any factual inquiry into the nature and level of harm
invites mischief, particularly when combined with the minimal test for
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potential to cripple agriculture in this state—an indus-
try that has an economic impact of more than $70
billion annually in this state’s economy.78

These are only a few hypothetical situations that the
lead opinion’s categorical rule would seem to forbid. Yet
as these examples make clear, application of the lead
opinion’s rule—which requires water use to be enjoined
on the basis of a vague notion of “contamination”
instead of on the basis of relative harm—would stifle
activity that simply does not harm existing watersheds
and that is clearly beneficial to the community at large.

The lead opinion also fails to address arguments of
defendants and their amici curiae—which raise addi-
tional critical concerns about the soundness and work-
ability of the new rule—that on-watershed and off-
watershed uses may be impossible to differentiate
under some facts. The lead opinion’s categorical rule
suggests that a watershed’s boundaries are sacrosanct,
yet it has provided no authority for this principle. It
does not even note Merit’s related observation that its
land—like countless other parcels in Michigan—sits
nearly on the border of the surface water divide be-
tween the AuSable and Manistee watersheds, exempli-

standing established by the majority in Lansing Sch Ed Ass’n, 487 Mich
349, relied on by the lead opinion here. Under the prudential standing
test from that case, any user of the watershed may seemingly sue our
farmer for reasons unrelated to either party’s water needs and in
disregard of the needs of the community. Indeed, another watershed user
could sue simply because that user is, for example, a farm operator
wishing to reduce competition or even a vindictive riparian neighbor who
disapproves of the farmer’s choice in overalls; neither plaintiff would
have to show that he was actually harmed by the farmer’s irrigation.

78 Knudson & Peterson, Second Interim Update on the Economic
Impact of Michigan’s Agri-Food and Agri-Energy System, available
at <http://www.productcenter.msu.edu/documents/2nd%20Interim
%20Agri-Food%20Economic%20Impact.pdf> (accessed December 22,
2010).
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fying Merit’s argument that, as a matter of geographi-
cal fact, determining which watershed a parcel sits in is
not always a black and white inquiry. Yet under the lead
opinion’s categorical rule, courts would have to make
this determination, even when scientists and geogra-
phers cannot.

Finally, and most telling, as explained earlier,
plaintiffs successfully enjoined Merit from discharg-
ing 1.15 million gallons a day into Kolke Creek in the
instant original action, and they successfully vacated
the DEQ’s COC on appeal of the contested case
decision. Those proceedings were designed to take
into account the very analyses that the lead opinion
elides: namely, whether the particular proposed dis-
charge would unreasonably interfere with plaintiffs’
riparian rights and whether it would violate Michi-
gan’s environmental laws. This case’s procedural
history illustrates that the careful balance Michigan’s
riparian law has struck for more than a century
serves citizens of this state, including riparian own-
ers such as plaintiffs, well: not one drop of treated
water has ever been allowed to enter the bodies of
water plaintiffs sought to protect; the permit that
would have allowed a discharge was vacated; and
plaintiffs were awarded fees and costs pertaining to
their claims against Merit. This litigation demon-
strates that there is no need to disturb Michigan’s
balanced and effective riparian law. Ultimately, the
broad strokes that the lead opinion uses in its haste
to render its preferred policy decision in this case
would severely damage this state’s common law and
its economy.

V. PLAINTIFFS’ MEPA CLAIMS

Plaintiffs claim that both Merit and the DEQ violated
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MEPA.79 MCL 324.1701(1) provides, in whole:

The attorney general or any person may maintain an
action in the circuit court having jurisdiction where the
alleged violation occurred or is likely to occur for declara-
tory and equitable relief against any person for the protec-
tion of the air, water, and other natural resources and the
public trust in these resources from pollution, impairment,
or destruction.

MCL 324.1703(1) requires the plaintiff to make “a
prima facie showing that the conduct of the defendant
has polluted, impaired, or destroyed or is likely to
pollute, impair, or destroy the air, water, or other
natural resources or the public trust in these re-
sources . . . .”

Plaintiffs claim that the DEQ’s issuance of the COC
“is likely to pollute, impair, or destroy” Kolke Creek and
the AuSable River watershed in violation of MCL
324.1703(1).80 The lower courts applied this Court’s
precedent in Preserve the Dunes to rule that the mere
issuance of a permit is not itself “conduct” that “is
likely to pollute, impair, or destroy the air, water, or

79 As stated in part III(B) of this opinion, plaintiffs’ MEPA claims are
now moot. Their MEPA claim against Merit is moot because Merit no
longer has either physical access to Kolke Creek or a valid DEQ permit.
Their MEPA claim against the DEQ is moot because the circuit court has
already vacated the underlying permit. Nevertheless, the majority has
decided to rule that plaintiffs’ MEPA claims against Merit and the DEQ
may proceed. Therefore, while I would dismiss the entire case as moot,
my analysis proceeds on the substantive merits of the claims.

80 Plaintiffs also claim that Merit’s proposed discharge “is likely to
pollute, impair, or destroy” Kolke Creek and the AuSable River water-
shed in violation of MCL 324.1703(1). The circuit court agreed with
plaintiffs that the proposed discharge would violate MEPA and enjoined
Merit from undertaking its proposed discharge. The Court of Appeals
affirmed the injunction, and Merit has not appealed that decision of the
Court of Appeals. Accordingly, this Court is not presented with the
substantive question whether Merit’s proposed discharge violates MEPA.
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other natural resources or the public trust in these
resources” in violation of MCL 324.1703(1).

A. PRESERVE THE DUNES WAS CORRECTLY DECIDED

In Preserve the Dunes, the plaintiff sought to enjoin a
sand dune mining operation for which the DEQ had
granted a permit. Although the plaintiff did not chal-
lenge the mining operation’s eligibility for the permit
during the appropriate time for review, it sought to
undertake a collateral attack on the permit’s issuance,
claiming that the DEQ’s mere issuance of the permit
violated MEPA.

Writing for the majority, Justice CORRIGAN explained
that, even if the DEQ had erred by issuing the permit,
“[a]n improper administrative decision, standing alone,
does not harm the environment. Only wrongful conduct
offends MEPA.”81 Accordingly, the Court rejected the
plaintiff’s collateral attack on the issuance of the min-
ing permit. Of course, the Court’s holding that “[o]nly
wrongful conduct offends MEPA” did nothing to pre-
vent an action against the mining operation for harm-
ing the environment. Indeed, if nothing else, the opin-
ion underscored that the appropriate avenue to enforce
MEPA is to seek relief from the entities whose actual
conduct violates or would imminently violate MEPA.

The lead opinion claims that Preserve the Dunes
“frustrated the legislative intent behind MEPA, and . . .
represented a departure from this Court’s precedent.”82

To the contrary, Preserve the Dunes applied the lan-
guage that the Legislature used in MEPA, and its
holding was consistent with the holdings contained in
this Court’s earlier precedent.

81 Preserve the Dunes, 471 Mich at 519.
82 Ante at 78.

124 488 MICH 69 [Dec
DISSENTING OPINION BY YOUNG, J.



When interpreting a statute, courts must “ascertain
the legislative intent that may reasonably be inferred
from the words expressed in the statute.”83 This re-
quires courts to consider “the plain meaning of the
critical word or phrase as well as ‘its placement and
purpose in the statutory scheme.’ ”84 In enacting
MEPA, the Legislature specified that it was regulating
“conduct of the defendant [that] has polluted, impaired,
or destroyed or is likely to pollute, impair, or destroy the
air, water, or other natural resources or the public trust
in these resources . . . .”85

The word “conduct” is not defined in MEPA, nor is it
defined in the Natural Resources and Environmental
Protection Act,86 within which all environmental regu-
lations, including MEPA, fall. “[W]e give undefined
statutory terms their plain and ordinary meanings.”87

Accordingly, it is appropriate to use a dictionary to
determine the appropriate meaning of the word “con-
duct” in MCL 324.1703(1).88 Merriam-Webster’s Colle-
giate Dictionary defines “conduct,” in relevant part, as
“the act, manner, or process of carrying on[.]”89 This
definition makes it clear that conduct requires some
sort of action.

It is apparent from the placement of the term “con-
duct” within MCL 324.1703(1) that not only must a

83 Koontz v Ameritech Servs, Inc, 466 Mich 304, 312; 645 NW2d 34
(2002).

84 Sun Valley Foods Co v Ward, 460 Mich 230, 237; 596 NW2d 119
(1999), quoting Bailey v United States, 516 US 137, 145; 116 S Ct 501;
133 L Ed 2d 472 (1995).

85 MCL 324.1703(1) (emphasis added).
86 MCL 324.101 et seq.
87 Koontz, 466 Mich at 312.
88 Id.
89 Merriam-Webster’s Collegiate Dictionary (1998).
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defendant engage in “conduct” to violate MEPA, but
the defendant’s conduct must itself “pollute[], impair[],
or destroy[] or [be] likely to pollute, impair, or destroy
the air, water, or other natural resources or the public
trust in these resources . . . .” It is simply not the case
that the issuance of a permit, by itself, pollutes, impairs,
or destroys or is likely to pollute, impair, or destroy the
air, water, or other natural resources or the public trust
in these resources.90 While a permit might precede
conduct that pollutes, impairs, or destroys this state’s
environmental resources, it does not do so without
subsequent action by an individual or entity. The lead
and concurring opinions thus have not shown how the
mere issuance of a permit violates MEPA.

The lead opinion also claims that Preserve the Dunes
“insulate[s] DEQ permit decisions from MEPA.”91 As
already demonstrated, this case is a perfect illustration
that this is simply untrue. Judicial review of agency
decisions is available through an appeal to circuit court
pursuant to the Administrative Procedures Act (APA)
after a contested case hearing.92 In other words, a
person seeking judicial review of an administrative
agency’s issuance of a permit may assert that the
agency failed to apply MEPA. As discussed, that is
precisely what happened in this case. In plaintiffs’

90 This conclusion is strengthened by a contextual reading of MEPA
that considers the use of “conduct” in MCL 324.1705, which mandates
that an agency make a pollution determination, and then states that
“conduct shall not be authorized or approved that has or is likely to have
[a polluting] effect . . . .” MCL 324.1705(2) (emphasis added). This pro-
vision recognizes a distinction between the “conduct” of a MEPA defen-
dant and the “authorization” or “approval” of the agency. Thus, the
language of the statute makes clear that the drafters of MEPA did not
consider authorization or approval alone to constitute “conduct,” just as
Preserve the Dunes held.

91 Ante at 80.
92 MCL 24.302.
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appeal of the contested case decision, the circuit court
concluded that the DEQ’s “approval of Merit’s COC is
illegal . . . because the proposed discharge and the pro-
posed volume of discharge is likely to violate MEPA.”

Accordingly, contrary to the lead opinion’s unsup-
ported assertion, the permitting process is far from
“insulated.” In this very case, MEPA was vindicated
through an appropriate and entirely adequate proce-
dural vehicle: the APA appeal. There was no need for
plaintiffs to file a separate complaint under MCL
324.1701, alleging again that the MDEQ’s issuance of
the (already-invalidated) COC violated MEPA. As the
procedural history of this case illustrates, and as Pre-
serve the Dunes recognized, a MEPA case challenging
the issuance of a permit constitutes an improper “col-
lateral attack” that is nowhere contemplated by the
statute.93

B. PRESERVE THE DUNES WAS CONSISTENT
WITH THIS COURT’S PRECEDENT

The lead and concurring opinions also have not
shown how Preserve the Dunes departed from this
Court’s precedent. The lead and concurring opinions
both refer to several cases that they urge support their
claim, but they fail to examine those cases in sufficient
detail to show how they are inconsistent with Preserve
the Dunes. In fact, the cases cited provide little support
for the claim that Preserve the Dunes was incorrectly
decided.

First, the lead and concurring opinions refer to Eyde
v Michigan.94 However, the plaintiffs in Eyde claimed
that “the construction of a sewer [was] violative of”

93 Preserve the Dunes, 471 Mich at 511.
94 Eyde v Michigan, 393 Mich 453; 225 NW2d 1 (1975).
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MEPA’s predecessor statute.95 Thus, Eyde unquestion-
ably involved conduct, namely, the construction of a
sewer. Moreover, the Court expressly indicated that its
holding was “restricted to the unique facts of this
case.”96 As a result, the lead and concurring opinions’
reliance on this case is specious.

Second, the lead and concurring opinions refer to Ray
v Mason Co Drain Comm’r.97 Ray involved “the kind of
findings of fact required of the trial judge . . . in decid-
ing an action brought under” MEPA’s predecessor
statute.98 Ray neither involved nor discussed whether
the mere issuance of a permit can itself violate MEPA.
Accordingly, it is simply irrelevant to the position that
the lead and concurring opinions seek to advance.

Third, the lead and concurring opinions refer to West
Mich Environmental Action Council v Natural Re-
sources Comm (WMEAC).99 The plaintiffs in WMEAC
challenged a consent order between the Natural Re-
sources Commission (NRC) and several private entities
to allow oil and gas development in a state forest.
Pursuant to that consent order, the NRC granted per-
mits for those private entities to drill 10 exploratory
wells in the forest. Even before the NRC granted those
permits, however, the plaintiffs claimed that the con-
sent order “was likely to lead to the impairment of
wildlife in the Forest.”100 This Court’s ultimate disposi-
tion was to order the trial court to enter “a permanent
injunction prohibiting the drilling of the ten explor-

95 Id.
96 Id. at 456.
97 Ray v Mason Co Drain Comm’r, 393 Mich 294; 224 NW2d 883 (1975).
98 Id. at 298.
99 West Mich Environmental Action Council v Natural Resources

Comm, 405 Mich 741; 275 NW2d 538 (1979) (WMEAC).
100 Id. at 750.
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atory wells pursuant to permits issued on August 24,
1977.”101 Thus, this Court’s injunction was not issued to
enjoin the NRC from issuing permits or even to vacate
the existing permits but to enjoin the underlying con-
duct that the permits purported to allow. WMEAC is,
therefore, inapplicable to whether Preserve the Dunes
was correctly decided.

Finally, the lead and concurring opinions refer to
Nemeth v Abonmarche Dev, Inc.102 Nemeth involved a
proposed development in the city of Manistee that the
plaintiffs alleged would cause soil and sand erosion.
At issue in Nemeth was whether the developers’
(undisputed) violations of the soil erosion and sedi-
mentation control act (SESCA)103 also violated MEPA.
This Court concluded that substantive SESCA viola-
tions can present a prima facie MEPA violation. Thus,
Nemeth similarly involved whether conduct underlying
a permit—not the actual issuance of a permit—violates
MEPA.

Accordingly, and contrary to the lead and concurring
opinions’ ipse dixit, Preserve the Dunes was not incon-
sistent with this Court’s prior holdings.

C. THE LEAD OPINION’S ADDITIONAL RATIONALES

The lead opinion claims that it provides two addi-
tional “compelling justifications for overruling Preserve
the Dunes.”104 Neither of these justifications withstands
scrutiny.

First, the lead opinion claims that Preserve the Dunes
violates article 4, § 52 of the Michigan Constitution, which
indicates that the “conservation and development of the

101 Id. at 760.
102 Nemeth v Abonmarche Dev, Inc, 457 Mich 16; 576 NW2d 641 (1998).
103 MCL 324.9101 et seq.
104 Ante at 78.
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natural resources of the state . . . [are] of paramount
public concern” and that “[t]he legislature shall provide
for the protection of the air, water and other natural
resources of the state from pollution, impairment and
destruction.”105

This Court has recognized that the predecessor statute
of MEPA was “the first legislation of its kind” and that its
passage “attracted worldwide attention.”106 Nothing in
Preserve the Dunes prevented any plaintiffs who alleged
an imminent injury to their property from participating in
what former Chief Justice WILLIAMS called “the important
task of environmental law enforcement . . . .”107 Indeed,
plaintiffs here have already succeeded in enforcing MEPA
by receiving an injunction preventing Merit from under-
taking conduct that the circuit court concluded would
violate MEPA. Preserve the Dunes did not stifle enforce-
ment of MEPA. On the contrary, it focused enforcement of
MEPA against those individuals and entities who are
actually harming, or whose imminent conduct threatens
to harm, this state’s natural resources.108

The lead opinion also determines that Preserve the
Dunes should be overruled because, in the instant case,

105 Const 1963, art 4, § 52.
106 Ray, 393 Mich at 304.
107 Id. at 305.
108 The lead opinion’s holding has the opposite effect in that it arguably

makes countless individuals and entities subject to MEPA claims, even
when their “conduct” itself does not harm the environment. The lead
opinion reasons that the DEQ is subject to a MEPA claim because its
“permit process is entirely related to the environmental harm . . . .” Ante
at 77. However, the lead opinion provides no guidance as to what nexus
would be sufficient to satisfy its “entirely related” test. Should the bank
that makes the loan for a building project on wetlands be subject to a
MEPA suit? Should the contractor who supplies the labor? Should the
builders themselves be? Certainly, by the lead opinion’s reasoning, all of
these individuals’ “conduct” is “entirely related” to a harm, or to a likely
harm, to the environment.
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the DEQ “has done more than simply issue a permit
that would result in the harm of natural resources”
because it “has also granted an easement over state
land to facilitate the harmful actions.”109 It is simply
incongruous to assert that the holding in Preserve the
Dunes—that the mere issuance of a permit does not
constitute “conduct”—should be overruled because the
lead opinion concludes that the DEQ’s actions in the
instant case exceeded the mere issuance of a permit!
Indeed, nothing in Preserve the Dunes prohibited ac-
tions against administrative agencies whose conduct
actually pollutes or threatens to pollute the environ-
ment. Moreover, the lead opinion is simply incorrect in
stating that the DEQ granted Merit an easement to
facilitate its allegedly harmful actions. The DNR
granted the easement to Merit, not the DEQ. Although
today they are within the same entity (the Department
of Natural Resources and Environment), they were
separate executive agencies at the time the easement
was granted. Thus, to the extent that the DNR’s act of
granting the easement arguably can be said to have
been actionable “conduct” violating the relevant envi-
ronmental statutes, this is not related to DEQ’s issu-
ance of the permit. But this circumstance is not a
problem for the lead opinion. Simply put, the lead
opinion’s argument that the issuance of the successfully
challenged permit caused an environmental injury is
specious.

D. STARE DECISIS PRINCIPLES MILITATE AGAINST OVERRULING
PRESERVE THE DUNES

Not only does a majority of this Court erroneously
conclude that Preserve the Dunes was incorrectly de-
cided and was inconsistent with this Court’s precedent,

109 Ante at 80.
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but the lead and concurring opinions do not seriously
consider what effect the principle of stare decisis has on
whether to overrule Preserve the Dunes. Stare decisis
“ ‘promotes the evenhanded, predictable, and consis-
tent development of legal principles, fosters reliance on
judicial decisions, and contributes to the actual and
perceived integrity of the judicial process.’ ”110

Although the lead and concurring opinions (errone-
ously) conclude that Preserve the Dunes was wrongly
decided, it is well established that “the mere fact that
an earlier case was wrongly decided does not mean
overruling it is invariably appropriate.”111 Instead, this
Court must determine the effects of overruling its prior
decision, “including most importantly the effect on
reliance interests and whether overruling would work
an undue hardship because of that reliance.”112 The lead
opinion simply states, with no explanation, that “the
law must be returned to how it was applied before
Preserve the Dunes was incorrectly decided.”113 The lead
opinion’s failure to undertake this analysis with any
degree of seriousness further illustrates its haste to
render a decision.

In fact, the lead opinion fails to make this analysis
because such an analysis shows that Preserve the Dunes
should be maintained. To overrule Preserve the Dunes,
even if it were wrongly decided, “would produce
chaos.”114 The Preserve the Dunes majority’s response to
the dissent in that case provides a glimpse into the

110 Robinson v Detroit, 462 Mich 439, 463; 613 NW2d 307 (2000),
quoting Hohn v United States, 524 US 236, 251; 118 S Ct 1969; 141 L Ed
2d 242 (1998).

111 Robinson, 462 Mich at 465.
112 Id. at 466.
113 Ante at 81 n 9.
114 Robinson, 462 Mich at 466 n 26.
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world the lead opinion seeks to create, one in which no
administrative decision achieves finality:

Imagine the world that the dissent’s reasoning would
create. The present energy crisis offers a good example. For
many years, our country has sought to decrease our reli-
ance on foreign sources of oil. Suppose an oil company
decided to invest in oil exploration in Michigan in reliance
on a DEQ-issued permit. Under the dissent’s view, MEPA
would authorize a challenge at any time to flaws in the
permitting process. Moreover, under the dissent’s reason-
ing, a court must accept as true the bare assertion that a
company’s conduct will destroy natural resources. It can
never rely on a permit to do business. What sane investor
would take such a risk? As gas prices soar, few people in
Michigan would thank this Court for “protecting” the
environment in this radical fashion.

The dissent’s regime would render the permitting pro-
cess a useless exercise. It would cripple economic expansion
in Michigan and probably lead to disinvestment. No one
would invest money to obtain a permit that is subject to
endless collateral attacks.

MEPA nowhere strips the permitting process of finality.
It is the dissent that makes a mockery of legislative intent
by failing to anchor its exaggerated claims in the statute’s
actual language. MEPA does not impose the radical re-
quirement that courts indefinitely police administrative
agencies’ permit procedures and decisions.[115]

The lead opinion’s rationale, such as it is, provides
scant assurance that it has considered how disruptive
overruling Preserve the Dunes will be to this state.

The concurring opinion attempts to undertake an
analysis of stare decisis principles, but it also falls short
of proving that Preserve the Dunes should be overruled.
In particular, the lead and concurring opinions have not
shown how Preserve the Dunes defies “practical work-

115 Preserve the Dunes, 471 Mich at 523.
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ability,” another factor militating against its claim that
Preserve the Dunes should be overruled.116 To the con-
trary, even under Preserve the Dunes, the instant plain-
tiffs successfully enjoined the conduct that the DEQ’s
permit purported to allow and they successfully chal-
lenged the issuance of that permit on appeal from the
appropriate administrative procedures. Indeed, if any-
thing, this case shows how Preserve the Dunes appro-
priately and effectively interpreted Michigan’s environ-
mental law, permitting the successful protection of the
environment and plaintiffs’ riparian rights. This fact
alone should have been persuasive to any jurist com-
mitted to stare decisis to avoid an unnecessary overrul-
ing of existing precedent.

Preserve the Dunes was correct when it was decided,
and it remains correct today. The lead and concurring
opinions have not provided any serious reason for
determining otherwise.

VI. CONCLUSION

This case is moot. Not only has Merit voluntarily
abandoned the easement that granted it physical access
to Kolke Creek, the circuit court has also vacated the
underlying DEQ permit that would have allowed it to
make its proposed discharge. Accordingly, any substan-
tive decision that this Court renders only affects the
parties in the abstract. This Court has long stated that
it is not a constitutional exercise of the judicial power to
decide abstract cases. Therefore, I vehemently dissent
from this Court’s decision to render a substantive
ruling in this case.

Furthermore, I strongly dissent from the lead opin-
ion’s unnecessarily disruptive disposition of the sub-

116 Robinson, 462 Mich at 466.
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stantive issues in this case. The lead opinion fashions
out of whole cloth a categorical rule that “contami-
nated” water originating from one watershed can never
be discharged into watercourses in another watershed
because such a discharge inherently violates the ripar-
ian rights of landowners at the point of discharge. This
decision has no basis in Michigan’s well-established
water law, under which the touchstone of “reasonable-
ness” has served the citizens of this state, including
these riparian plaintiffs, very well. Finally, the lead and
concurring opinions’ claim that Preserve the Dunes was
wrongly decided is inconsistent with the plain language
of MEPA and will wreak havoc on this state’s legal
system.

In short, the lead opinion’s palpably erroneous deci-
sion and the concurring justices’ acquiescence in the
result of that decision are affronts to the rule of law and
reflect the majority’s unseemly haste to render a deci-
sion in this case before the end of calendar year 2010.
The decision this Court renders today is a prime ex-
ample of the naked exercise of power without constitu-
tional warrant. While there may be some who will
welcome today’s result, they should fear a judiciary that
is willing to bend the law to accomplish its will. Those
who support it may live to see this decision further
undermine the state’s fragile economy.

For all the foregoing reasons, I respectfully, but
strenuously, dissent.

CORRIGAN and MARKMAN, JJ., concurred with YOUNG,
J.
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2000 BAUM FAMILY TRUST v BABEL

Docket No. 139617. Argued October 5, 2010 (Calendar No. 3). Decided
December 29, 2010.

The 2000 Baum Family Trust and other owners of lots fronting Lake
Charlevoix, but separated from the water by a road that was
dedicated to public use in a subdivision plat that was recorded
pursuant to the 1887 plat act, brought an action in the Charlevoix
Circuit Court against William Babel and other back-lot owners, the
Charlevoix County Road Commission, and Charlevoix Township.
Among other claims, plaintiffs sought injunctive relief against the
back-lot owners’ use of the waterfront. The road commission and
the back-lot owners filed counterclaims, and additional back-lot
owners were allowed to intervene as defendants and file counter-
claims. Plaintiffs moved for partial summary disposition against
the road commission only, contending that they have riparian
rights. The court, Richard M. Pajtas, J., denied the motion, ruling
that plaintiffs have no riparian rights. The Court of Appeals, FORT

HOOD, P.J., and CAVANAGH and K. F. KELLY, JJ., affirmed, holding
that the plain and unambiguous language of the 1887 plat act
granted the public fee title to a dedicated roadway for the use and
purposes stated in the dedication and that the road commission
was in “no way” limited in the type of use it could make of the
road. 284 Mich App 544 (2009). The Supreme Court granted
plaintiffs’ application for leave to appeal. 485 Mich 1051 (2010).

In an opinion by Justice MARKMAN, joined by Chief Justice KELLY

and Justices CORRIGAN and YOUNG, the Supreme Court held:

Consistent with longstanding rules of property in this state, the
property interest conveyed by a statutory dedication under the
1887 plat act in a public road that runs parallel to a body of water
or watercourse did not divest the front-lot property owners of their
riparian rights.

1. The property rights at issue involve a road that was dedi-
cated by the plat act of 1887, which conveyed to the county a fee
“in trust to and for the uses and purposes therein designated, and
for no other use or purpose whatever.” Decisions of the Supreme
Court dating back well over a century illuminate the nature of this
property interest and the corresponding rights the county re-
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ceived. The county was conveyed an interest known as a “base
fee,” which includes nominal title only and not the usual rights of
a proprietor conveyed by a common-law fee title.

2. Generally, for land to be considered riparian, it must touch
the water. It is undisputed that the interposition of a common-law
fee title between land and water destroys riparian rights. However,
Michigan caselaw makes clear that a statutory base fee constitutes
a property interest distinct from a common-law fee and is not a
property interest capable of destroying riparian rights. No Michi-
gan decision has ever held that a dedication of a base fee in a
parallel road conveys riparian rights to the receiving government
entity, and every Michigan decision that has addressed this issue
has concluded that riparian rights rest with the front-lot owners.

3. All dedications of land to public use must be considered with
reference to the use for which they are made. In this case, the plat
indicated that “the streets and alleys as shown on said plat are
hereby dedicated to the use of the public,” which was understood
to mean those rights of a public nature that exist in public ways of
that kind. In Michigan, riparian rights have never been considered
among such rights. While public ways that terminate at the edge of
navigable waters have been deemed at common law to provide
public access to the water, no decision in this state has ever held
that a dedication of a road that runs parallel to the water conveys
riparian rights. This is because the former type of road can provide
public access to the water consistently with the primary purpose of
a roadway, which is to provide public passage for all, and the latter
cannot. Accordingly, the road commission cannot exercise riparian
rights to the road at issue, including granting public access to the
water, because such uses are incompatible with the underlying
dedication.

Reversed and remanded.

Justice DAVIS, joined by Justices CAVANAGH and HATHAWAY,
dissenting, would hold that, absent a contrary intent expressed by
the plat proprietor, a statutory base fee constitutes a fee-
ownership title vested in the county, and it therefore cuts off the
riparian rights of abutting landowners.

PROPERTY — RIPARIAN RIGHTS — PLATS — STREET DEDICATIONS — FRONT-LOT
PROPERTY OWNERS.

The property interest conveyed by a statutory dedication of a public
road that runs parallel to a body of water or watercourse does not
divest the owners of the properties in the first row of lots on the
landward side of the road of their riparian rights.
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Carey & Jaskowski, P.L.L.C. (by William L. Carey),
for the 2000 Baum Family Trust and others.

Joel D. Wurster, PLC (by Joel D. Wurster), for the
Charlevoix County Road Commission.

Amici Curiae:

Law Weathers (by Clifford H. Bloom) for the Michi-
gan Waterfront Alliance and Higgins Lake Property
Owners Association.

Levine Law Group, PLLC (by Michael C. Levine), for
the County Road Association of Michigan.

MARKMAN, J. This case involves riparian rights.1 Spe-
cifically, the parties ask us to decide an issue that was
treated as unsettled by the lower courts: who possesses
riparian rights to a portion of a lake, persons who are
owners of property fronting the lake but separated from
the water by a public road or a county road commission
that has accepted a statutory dedication of the road and
maintains it as such? The trial court ruled that the
property owners (plaintiffs) did not possess riparian
rights, and the Court of Appeals affirmed, further
holding that the road commission (defendant) was in
“no way” limited in the type of use it could make of the
public road. 2000 Baum Family Trust v Babel, 284 Mich
App 544, 561; 773 NW2d 44 (2009). We reverse.

The road at issue, along Lake Charlevoix, was dedi-
cated under the 1887 plat act. Many lots alongside

1 As others have done, we observe that “[s]trictly speaking, land which
includes or abuts a river is defined as riparian, while land which includes
or abuts a lake is defined as littoral.” Thies v Howland, 424 Mich 282, 288
n 2; 380 NW2d 463 (1985). However, “the term ‘riparian’ is often used to
describe both types of land,” id., and will be used in such a manner in this
opinion.
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Michigan’s some 11,000 inland lakes were platted dur-
ing this period and are separated from the water by a
public road running parallel to the shoreline. The term
of art that Michigan courts have long used to describe
the property interest in dispute is a statutory “base
fee.” Patrick v Young Men’s Christian Ass’n of Kalama-
zoo, 120 Mich 185, 191; 79 NW 208 (1899). Decisions of
this Court dating back well over a century illuminate
the nature of this property interest and the correspond-
ing rights the county receives through a statutory
dedication. Bay Co v Bradley, 39 Mich 163, 166 (1878)
(stating that the county “acquire[d] no beneficial own-
ership of the land”); Wayne Co v Miller, 31 Mich 447,
448-449 (1875) (stating that the county did not receive
“title in the nature of a private ownership”); Backus v
Detroit, 49 Mich 110, 115; 13 NW 380 (1882) (stating
that the county did not receive “the usual rights of a
proprietor,” but took title to the extent that it could
“preclude questions which might arise respecting the
public uses, other than those of mere passage”). Con-
sistent with these holdings, the Court of Appeals has
held that a statutory base fee does not divest front-lot2

property owners of their riparian rights. Mich Central
Park Ass’n v Roscommon Co Rd Comm, 2 Mich App
192; 139 NW2d 333 (1966); Sheridan Drive Ass’n v
Woodlawn Backproperty Owners Ass’n, 29 Mich App 64;
185 NW2d 107 (1970); Kempf v Ellixson, 69 Mich App
339; 244 NW2d 476 (1976); McCardel v Smolen, 71
Mich App 560; 250 NW2d 496 (1976), vacated in part on
other grounds in 404 Mich 89 (1978).

On the authority of this caselaw, and mindful that
the imperatives of stare decisis are particularly strong

2 “Front-lot” properties are in the first row of lots on the landward side
of the disputed road. “Back-lot” properties are one or more rows further
removed from the road and the lake.
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in the area of property law, we hold that plaintiffs in
this case have riparian rights, as similarly situated
persons have always had in Michigan.

I. FACTS AND HISTORY

Plaintiffs own front lots in a platted subdivision on
the northern shore of Lake Charlevoix. Their lots do not
touch the shoreline. Rather, Beach Drive, which runs
east to west and parallel to the lake, abuts the shoreline
and separates plaintiffs’ lots from the lake. In other
words, plaintiffs’ lots extend to the edge of the road, not
to the water’s edge. In addition to the Charlevoix
County Road Commission (CCRC), defendants include
back-lot owners and Charlevoix Township.

The plat includes six named streets, including Beach
Drive. All these streets run parallel to the lake, except
for Central Avenue, which cuts through the center of
the plat and runs perpendicular to, and terminates at,
the lake. The plat depicts a single dock extending into
the lake at the end of Central Avenue, but there is no
indication in the record whether this dock was ever
built, or, if it did exist, how it was used.

The Charlevoix County Board of Supervisors ac-
cepted the plat and the dedication of the streets on
August 7, 1911.3 Concerning the roadways in the plat,

3 The record does not contain information about the identity of the
original plat proprietor. The minutes of the August 7, 1911, meeting at
which the plat was accepted state that “Mr. D. C. Littleton presented the
plat of North Charlevoix,” although the plat itself indicates that its
proprietor was “D. C. Nettleton.” However, as we will discuss, the plat
proprietor’s identity is not material. All that is necessary to know for the
purposes of this case is that the original plat proprietor completely parted
with his interest in the land by conveying the lots without reserve. See
Turner v Holland, 65 Mich 453, 463; 33 NW 283 (1887) (“[I]f there was
no reservation, riparian rights would attach to lots bounded by navigable
waters or natural water-courses.”).
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the dedication includes the following language: “[T]he
streets and alleys as shown on said plat are hereby
dedicated to the use of the public.” It is undisputed that
the public has continued since that time to accept the
dedication of the roadways, including Beach Drive.
Today, the CCRC maintains Beach Drive, which is now
paved.4

From the time it accepted the dedication in 1911
until the instant lawsuit, the CCRC had never asserted
a claim to riparian rights as a necessary incident to its
interest in Beach Drive. The CCRC has never installed
a dock along the lakeshore or otherwise engaged in
riparian activities. Over the years, however, plaintiffs
have used the lake in front of their lots and have built
seasonal docks extending into the lake in order to moor
boats and other water-related equipment. Further-
more, it is undisputed that there is neither a reserva-
tion nor a grant of riparian rights in plaintiffs’ deeds
and that their lots are taxed as “water view” properties
rather than “waterfront” properties.

Allegedly, various back-lot owners began using the
waterfront in front of plaintiffs’ homes to maintain
docks and store boats. In response, plaintiffs filed a
complaint against defendants alleging claims of tres-
pass and nuisance and seeking injunctive and equitable
relief. The CCRC counterclaimed, alleging that plain-

4 The CCRC did not exist at the time of the dedication. 1931 PA 130
transferred to the county road commissions the responsibility for the
laying out and construction, improvement, and maintenance of township
roads. Robinson Twp v Ottawa Co Bd of Co Rd Comm’rs, 114 Mich App
405, 410; 319 NW2d 589 (1982). As with all county road commissions, the
CCRC is a statutorily created entity charged with the duty to construct
and improve roads. MCL 224.19. As this Court has made clear, it is “only
a governmental agency in the hands of the State highway commissioner
used in the discharge of certain governmental duties, i. e. the repair and
maintenance of State highways.” Johnson v Ontonagon Co Bd of Rd
Comm’rs, 253 Mich 465, 470; 235 NW 221 (1931).
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tiffs had trespassed on Beach Drive by maintaining
encroachments on the drive, including docks. The indi-
vidually named back-lot defendants also counter-
claimed, asserting claims of adverse possession or, al-
ternatively, seeking a declaration that they possess
easements, either by acquiescence or by prescription.

Plaintiffs moved for partial summary disposition
against the CCRC alone, claiming that there is no issue
of material fact regarding which party is entitled to
riparian rights. Plaintiffs argued that because their lots
were separated from the water by a roadway parallel to
the water, their lots were riparian. In plaintiffs’ view,
the CCRC has a right to the use of Beach Drive as a
roadway only. In response, the CCRC argued that
plaintiffs did not possess riparian rights because the
public holds Beach Drive in fee pursuant to the statu-
tory dedication under the plat act, which means that
plaintiffs’ lots are not riparian. The back-lot defendants
also filed a motion in response, arguing that plaintiffs
did not possess riparian rights because, as shown on the
plat, none of their properties abuts the lake.

The trial court denied plaintiffs’ motion, ruling that
they did not possess riparian rights. The court framed
the issue as “whether Beach Drive is an easement with
the fee title residing in the front lot owners or whether
the public holds fee title.” It ruled that the effect of a
dedication is to “vest fee title in the local unit of
government . . . .” It followed, in the court’s view, that
because plaintiffs “do not hold fee title to the water-
front land in front of their respective lots, they do not
possess riparian rights.”

The Court of Appeals granted plaintiffs’ interlocu-
tory application for leave to appeal and affirmed. Baum,
284 Mich App at 546, 549. That Court applied a “two-
tier analysis: First, whether a valid statutory dedication
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was created under the 1887 plat act and, second, if so,
what type of fee interest has been vested in the public.”
Id. at 562. On the first question, the Court concluded
that the act was “unambiguous” and that it clearly
vested in the public a fee for public uses of the road. Id.
at 557-559. The second question, the Court reasoned,
required discerning the intent of the plat proprietor by
examining the dedication.5 The Court concluded that
the “language of the dedication in no way limits what
type of use may occur on the depicted streets or alleys or
who may use them.” Id. at 561.

We granted leave to appeal, including among the
issues to be argued (1) whether the fee title resulting
from the dedication of land for public uses in a plat
under the 1887 plat act in land that runs along the
shore of a lake conveys the riparian rights to the lake
to the county or whether the conveyance is limited to
public uses of the road as a road and (2) whether
caselaw stating that front-tier lots adjacent to a road
running along a waterway have riparian rights, un-
less such rights are expressly excluded, remains valid.
2000 Baum Family Trust v Babel, 485 Mich 1051
(2010).

II. STANDARD OF REVIEW

The question presented on appeal is a question of
law: Whether plaintiffs have riparian rights in this
context in which their lots abut a roadway that runs
parallel to the lakeshore and was dedicated under the
1887 plat act. We review issues of statutory interpreta-
tion and other questions of law de novo. Eggleston v
Bio-Med Applications of Detroit, Inc, 468 Mich 29, 32;
658 NW2d 139 (2003).

5 Plat proprietors are also known as “plattors.”

2010] BAUM FAMILY TRUST V BABEL 143
OPINION OF THE COURT



III. LAW OF DEDICATION

The lower courts held that the nature of the property
interest conveyed to the CCRC in the dedication of
Beach Drive under the applicable plat act is such that it
divested front-lot plaintiffs of their riparian rights. In
addition, the Court of Appeals interpreted the dedica-
tion language as granting the CCRC unlimited use of
the streets and alleys within the plat. Analysis of these
conclusions requires an understanding of several as-
pects of Michigan property law. Therefore, before turn-
ing to the central questions at issue—(a) what is the
nature of the property interest conveyed by the plat act
and (b) how does this property interest affect riparian
rights—some general legal background is necessary. In
particular, we survey the law of dedication and consider
the creation of public roads by dedication and the rights
of landowners abutting such roads.

A. BACKGROUND

A “dedication” of land is an “appropriation of land to
some public use, accepted for such use by or in behalf of
the public.” Clark v Grand Rapids, 334 Mich 646,
656-657; 55 NW2d 137 (1952). The essence of a dedica-
tion is that the covered land will be for the use of the
public at large. See Patrick, 120 Mich at 191. From its
earliest days, this Court has frequently considered
disputes involving the dedication of land to the public.
See, e.g., People v Beaubien, 2 Doug 256 (Mich, 1846);
Wanzer v Blanchard & Buckland, 3 Mich 11 (1853); Lee
v Lake, 14 Mich 12 (1865). These early decisions drew
on a well-established body of law that had developed in
federal, state, and English courts. See Beaubien, 2 Doug
at 272-282, noting that the doctrine of dedication had
been “of late much considered” and surveying the
leading cases of the day, including City of Cincinnati v
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White’s Lessee, 31 US (6 Pet) 431; 8 L Ed 452 (1832);
Wyman v New York Mayor, 11 Wend 486 (NY, 1834);
Hobbs v Town of Lowell, 36 Mass (19 Pick) 405 (1837);
and numerous English cases on the subject.

This realm of law was said to be “anomalous,” in that
“[u]nder it, rights are parted with and acquired in
modes and by means unusual and peculiar.” Patrick,
120 Mich at 193 (citations and quotation marks omit-
ted). First, although ordinarily some conveyance or
written instrument is required to transmit a right to
real property, a “dedication may be made without
writing, by act in pais [an act performed outside of legal
proceedings], as well as by deed.” Id. (citation and
quotation marks omitted). In other words, the statute
of frauds is not applicable to the dedication of land to
the public. See Baker v Johnston, 21 Mich 319, 348
(1870). Second, like a charitable trust, there need be no
grantee in being at the time of the dedication to give it
effect. Patrick, 120 Mich at 190. Third, and most
significant to the instant case,

[i]t is not at all necessary that the owner should part with
the title which he has, for dedication has respect to the
possession, and not the permanent estate. Its effect is not
to deprive a party of title to his land, but to estop him,
while the dedication continues in force, from asserting that
right of exclusive possession and enjoyment which the
owner of property ordinarily has. [Id. at 193 (citation and
quotation marks omitted).]

The enforcement of dedications was left to the law of
estoppel. See White’s Lessee, 31 US at 438 (holding that
the original owner was estopped from revoking a dedi-
cation). But see Lee, 14 Mich at 17 (holding that “[n]o
estoppel . . . could spring” unless the “circumstances in
the case . . . make it inequitable” for the owner to
revoke the dedication). This Court in Patrick, 120 Mich
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at 193, gave this straightforward explanation of the
“principle upon which the estoppel rests”:

[I]t would be dishonest, immoral, or indecent, and in
some instances even sacrilegious, to reclaim at pleasure
property which has been solemnly devoted to the use of the
public, or in furtherance of some charitable or pious object.
The law therefore will not permit any one thus to break his
own plighted faith; to disappoint honest expectations thus
excited, and upon which reliance has been placed. The
principle is one of sound morals and of most obvious equity,
and is in the strictest sense a part of the law of the land. It
is known in all courts, and may as well be enforced at law
as in equity. [Citation and quotation marks omitted.]

The law will give effect to a dedication of land that has
been “solemnly devoted to the use of the public” for as
long as the land continues to be exercised in accordance
with its dedicated public use. Id. (citation and quotation
marks omitted); see also White’s Lessee, 31 US at 438.6

In sum, the rules of property governing dedications
of land to the public are distinct, yet deeply rooted in
the Anglo-American legal tradition. These rules have
developed to accommodate the coexisting rights of the
dedicator of land, his or her grantees, and the public. In
balancing these rights, the use to which the dedication
was made has always been at the fore. See White’s

6 Quoting the New York case of Hunter v Village of Sandy Hill Trustees,
6 Hill 407, 414-415 (NY, 1844), which concerned a dedication of a public
graveyard, Patrick, 120 Mich at 194, provided this description of how long
one is bound by a public dedication:

“When these graves shall have worn away, when they who now
weep over them shall have found kindred resting places for
themselves, when nothing shall remain to distinguish this spot
from the common earth around, and it shall be wholly unknown as
a graveyard, it may be that someone who can establish a good
‘paper title’ will have a right to its possession, for it will then have
lost its identity as a burial ground, and with that all right founded
on the dedication must necessarily become extinct.”
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Lessee, 31 US at 438 (“All public dedications must be
considered with reference to the use for which they are
made[.]”). We are guided in the instant case by this first
principle, and reaffirm the precept that we articulated
well over a century ago in resolving a dedication dis-
pute: “This being a case to which the law of dedication
applies, the use for which the dedication was made must
determine the extent of the right parted with by the
owner of the land and acquired by the public.” Patrick,
120 Mich at 193 (citation and quotation marks omit-
ted).

B. PUBLIC ROADS BY DEDICATION

For a road to become public property, there must be
(a) a statutory dedication and an acceptance on behalf
of the public, (b) a common-law dedication and accep-
tance, or (c) a finding of highway by public user. Village
of Grandville v Jenison, 84 Mich 54, 65-68; 47 NW 600
(1890) (discussing these three modes). Although it is
undisputed that the road at issue here was dedicated by
statute and accepted on behalf of the public, we will
consider aspects of both common law and statutory
dedications to gain insight into the similarities and
differences between these modes of dedication.

1. COMMON-LAW DEDICATION

A valid common-law dedication of land requires (a)
intent by the property owner to offer the land for public
use, (b) an acceptance by, and maintenance of the road
by, public officials, and (c) use by the public generally.
Bain v Fry, 352 Mich 299, 305; 89 NW2d 485 (1958). If
these are present, the dedication is sufficient regardless
of form. Badeaux v Ryerson, 213 Mich 642, 647; 182 NW
22 (1921).
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With regard to an intention to dedicate, all facts and
circumstances bearing on the question are considered.
See Lee, 14 Mich at 18. Acceptance is similarly fact-
specific. It “may be either formal, by resolution or
ordinance, or informal ‘through user or expenditures of
public money for the repair, improvement and control of
the highway.’ ” Rice v Clare Co Rd Comm, 346 Mich
658, 665; 78 NW2d 651 (1956) (citation omitted). “A
dedication must be accepted within a reasonable time or
the offer will be considered as withdrawn.” Cass Co Bd
of Supervisors v Banks, 44 Mich 467, 476; 7 NW 49
(1880). Offers to dedicate are considered withdrawn
when the owners of property use it in a way that is
inconsistent with public ownership. Lee, 14 Mich at 18.
What qualifies as an inconsistent use depends on the
circumstances of each case. See Field v Village of
Manchester, 32 Mich 279, 280 (1875), in which the
Court considered the fact that the landowner had
erected buildings, fenced in an enclosure, and planted
fruit trees in a portion of a disputed street as evidence
of use inconsistent with dedication and public owner-
ship.

“Common-law dedications do not ordinarily convey
the fee. In fact, under the strict rule they never do.”
Patrick, 120 Mich at 211. “ ‘By the common law, the fee
in the soil remains in the original owner, where a public
road is established over it; but the use of the road is in
the public. The owner parts with this use only.’ ” People,
ex rel Dep’t of Conservation Dir v LaDuc, 329 Mich 716,
719; 46 NW2d 442 (1951), quoting Barclay v Howell’s
Lessee, 31 US (6 Pet) 498, 513; 8 L Ed 477 (1832).
Accordingly, as this Court stated in Loud v Brooks, 241
Mich 452,456; 217 NW 34 (1928):

We hold the correct rule to be that a conveyance of land
bounded on a highway, street, or alley carries with it the fee
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to the center thereof, subject to the easement of public way,
provided the grantor at the time of conveyance owned to
the center and there are no words in the deed showing a
contrary intent . . . .

2. STATUTORY DEDICATION

To create a public road by statutory dedication, two
elements are required: (a) “a recorded plat designating
the areas for public use, evidencing a clear intent by the
plat proprietor to dedicate those areas to public use, and
[b] acceptance by the proper public authority.” Kraus v
Dep’t of Commerce, 451 Mich 420, 424; 547 NW2d 870
(1996). While this Court has stated that the “acknowl-
edgment and recording of the plat had all the force and
effect of an express grant,” Kirchen v Remenga, 291
Mich 94, 109; 288 NW 344 (1939), public acceptance is
always required, Miller, 31 Mich at 448-449. In Miller,
Justice COOLEY explained why public acceptance is nec-
essary regardless of whether a recorded plat is consid-
ered a grant or offer to dedicate:

Without venturing to express any definite opinion
whether such a plat should be regarded as a grant or as a
mere offer to dedicate, it is very clear to our minds that it
is one or the other, or perhaps partakes of the nature of
both, and that some action by competent public authority
is essential before it can have the intended effect. If the plat
is only an offer to dedicate, the offer must be accepted or it
may be withdrawn, and after any considerable lapse of time
must be regarded as no longer open for acceptance, unless
the circumstances are such as to make the offer continu-
ous. On this subject our own decisions have been full and
explicit.

But if the plat is regarded as a grant, it is equally
necessary that there should be acceptance. No one can
thrust a grant upon another without his assent. It is true,
acceptance of a grant may be presumed when it is benefi-
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cial, but there can be no conclusive presumption that a
grant of land for a public way is so. [Id. at 449-450
(citations omitted).]

Under any other rule, duties and financial responsibili-
ties would be imposed on the government for dedicated
roads that it never knowingly or intentionally accepted.
Equally undesirably, land would become waste property,
owned or developed by no one. These concerns were
addressed in Miller, 31 Mich at 449:

As the execution and recording of the plat is wholly a
private matter, subject to no public supervision whatever,
this view would enable proprietors of lands to lay out so
many streets and avenues as they might see fit, and
wherever their private interests should determine; and
whether the streets were desired by the public or not, the
private ownership would be displaced. Either one of two
consequences must then follow: the public must be under
some obligations to treat the land as constituting a street,
and be subject to such liabilities as that fact would impose,
or the land must remain waste property, in the hands of an
owner who cannot use it for the purposes of profit, and who
at the same time refuses to put it to the purposes contem-
plated in making the plat.

For this reason, a statutory dedication requires the
same acceptance by the public as a dedication at com-
mon law.

As in a common-law dedication, before acceptance,
an offer to dedicate may be withdrawn formally,7 or
informally by using “the property in a way that is

7 An offer may be formally withdrawn by vacating the plat, Gregory v
Ann Arbor, 127 Mich 454, 458; 86 NW 1013 (1901), or by formal
resolution of a governmental body vacating the street, Plumer v
Johnston, 63 Mich 165, 172; 29 NW 687 (1886), overruled on other
grounds by Loud, 241 Mich at 456. See MCL 560.255b for the require-
ments for withdrawals by plat proprietors in a statutory dedication under
the current platting statute, the Land Division Act (LDA), MCL 560.101
et seq.
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inconsistent with public ownership.”8 If a platted road-
way is never accepted, the public acquires no rights in
the roadway, and “the owners of the lands fronting
thereon, may again take possession of the property, and
treat it as though, in all respects, no offer of dedication
had ever been made.” Field, 32 Mich at 281.

This overview of common-law and statutory dedica-
tions illuminates the principal similarities and differ-
ences between these modes of dedication. To create a
public road at common law or by statute, there must be
a clear intent on the part of the owner to dedicate, along
with an acceptance by the public within a reasonable
time. By either mode, “the question of dedication is one
largely of intention . . . .” Weihe v Macatawa Resort Co,
198 Mich 334, 341; 164 NW 510 (1917). The difference
is how the requisite intent—the animus dedicandi (the
intent to dedicate)9—is made manifest. In a statutory
dedication, “the intent of the owner is clear, and has
been formally manifested in the plat recorded.” Rice,
346 Mich at 664. By contrast, in a common-law dedica-
tion, the intent of the owner is implied from “all such
acts connected with, or relating to the premises, tend-
ing to show the design and object of the dedication
which is alleged . . . .” Beaubien, 2 Doug at 276. In this
way, the intent to dedicate in a statutory dedication is
easier to prove and the dedicator is estopped from
denying the dedication by virtue of the requirement
that the plat be recorded. Simply put, the landowner
either did or did not properly record a plat and, if the
former, is bound by this act. A clear and prescribed

8 Kraus, 451 Mich at 431, citing Lee, 14 Mich at 18. Now, under the
LDA, lands dedicated to public purposes in recorded subdivision plats are
presumed by statute to be accepted, absent timely and proper withdrawal
by the plat proprietor within 10 years after the plat is first recorded. MCL
560.255b; Kraus, 451 Mich at 426 n 2.

9 See Beaubien, 2 Doug at 276.
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method of evidencing intent is especially important in
this area of the law, because other aspects of public
dedication—namely, public acceptance and questions of
withdrawal—are highly fact-specific.10

C. RIGHTS OF ABUTTING LANDOWNERS

The owner of property abutting upon a street “sus-
tains a threefold relation to the street”:

1. As one of the general public.

2. As owner of the reversionary interest to the center of
the street.

3. As owner of a lot, possessed of the right of ingress and
egress to and from the street. [Detroit City R Co v Mills, 85
Mich 634, 653; 48 NW 1007 (1891) (opinion by GRANT, J.).]

First, the abutting landowner “has the right, in com-
mon with every other member of the public, to the use of
the street.” Id. As Mills stated in this respect, “[f]ree
passage is all the law gives him.” Id. “A highway is a public
passage for all,” Beaubien, 2 Doug at 285, and thus every
person—including the abutting landowner—is entitled to
use public ways for travel.

However, in addition to right of public travel, other
public uses may be implied from the dedication of land

10 See Alton v Meeuwenberg, 108 Mich 629, 634-636; 66 NW 571 (1896),
in which the Court included an illustrative excerpt of the fact-intensive
jury instructions required to determine the intent of the parties with
respect to a putative highway:

“How did [the putative dedicator] act, at the time and after-
wards? What use did he make of the lands, as showing an intent
upon his part of dedicating the land? How was the land treated by
the public authorities, with reference to its being a highway? Did
they open a highway all along the line? Or what portion of it did
they open? . . . These are questions for you to determine, from the
evidence in the case; and, unless you believe, from the evidence,
that they did, then that certain portion never became a public
highway.”

152 488 MICH 136 [Dec
OPINION OF THE COURT



as a public way. For instance, in Mills, this Court
considered whether the city of Detroit could authorize
the construction of a new system of electric street cars
on a city street. A plurality concluded that this use was
implied by the dedication and did not impose a new
burden on the abutting landowners. Id. at 654. “It may
now be considered the well-settled rule that the streets
of a city may be used for any purpose which is a
necessary public one, and the abutting owner will not
be entitled to a new compensation, in the absence of a
statute giving it.” Id. This “extension of the public
rights in the streets” includes uses necessitated by
“increased needs for heating, lighting, draining, sewer-
age, water, etc. . . . .” Id. at 653. The rationale for this
rule is that

[t]he dedication of land . . . must be understood as made
and accepted with the expectation that it may be required
for other public purposes than those of passage and travel
merely, and that under the direction and control of the
public authorities it is subject to be appropriated to all the
uses to which village and city streets are usually devoted,
as the wants or convenience of the people may render
necessary or important[.] [Warren v Grand Haven, 30 Mich
24, 28 (1874) (holding that the municipality had the right
to construct sewer lines beneath land dedicated for a public
road).]

As this makes plain, the extension of public rights in the
streets set forth in Mills has not been thought to be
contrary in any way to the central principle of dedica-
tion, i.e., that the use of land dedicated to the public
depends on the dedicator’s intention and may not be
appropriated to an entirely different use. See White’s
Lessee, 31 US at 438; Weihe, 198 Mich at 341. Rather,
the rule in Mills is grounded on the premise that, in
dedicating a street, the dedicator’s intention was to
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appropriate the land to all uses to which public streets
are usually devoted, including all uses incidental to
public travel.

Mills respects the municipality’s “exclusive control”
over a roadway in accordance with the use to which it was
dedicated. In re O’Brien, 119 Mich 540, 541; 79 NW 1070
(1899). However, this Court’s precedent also recognizes
that

“if a dedication is made for a specific or defined purpose,
neither the legislature, a municipality or its successor, nor
the general public has any power to use the property for
any other purpose than the one designated, whether such
use be public or private, and whether the dedication is a
common-law or a statutory dedication[.]” [Baldwin Manor,
Inc v City of Birmingham, 341 Mich 423, 430-431; 67
NW2d 812 (1954) (citation omitted).]

Following this fundamental proposition, this Court held
in Baldwin Manor that the city was prohibited from
putting a road across land dedicated for use as a park
because that use was inconsistent with the purpose of
the dedication. Id. at 434. Similarly, in Village of
Kalkaska v Shell Oil Co (After Remand), 433 Mich 348,
358; 446 NW2d 91 (1989), we held that the village’s
property interest in streets dedicated under the 1887
plat act did not include mineral rights because those
rights were not necessary to the use and purpose for
which the street was dedicated. Our caselaw is clear
that a public entity’s use of land dedicated to the public
is limited to the purpose of the dedication. And in the
case of a public road, “[w]hether the fee is nominally in
county, city, or private owners, the public control is only
in trust to secure to the public those rights of a public
nature that exist in public ways of that kind.” Detroit v
Detroit City R Co, 76 Mich 421, 425; 43 NW 447 (1889).
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Second, the abutting landowner possesses a rever-
sionary interest to the center of the street. “It is
elementary that upon the vacation of a street or alley
the land reverts to the abutting owner or owners.” Mich
Central R Co v Miller, 172 Mich 201, 208; 137 NW 555
(1912). This rule applies to common-law and statutory
dedications alike. As we have explained: “We see no
reason to distinguish between the two types of dedica-
tion for the purposes of the law of abandonment. It is
clear that the need for certainty of title exists equally in
both instances.” Clark, 334 Mich at 657. In a common-
law dedication, unencumbered title to the property is
restored in the abutting landowners when the street
becomes free of the public easement. See 12 Michigan
Civil Jurisprudence, Highways & Streets, § 224, p 260
(“Upon a vacation or abandonment of the street by the
public, the fee of the abutting owners becomes free of
the easement, which is thereby extinguished and termi-
nated.”). In a statutory dedication, title “vest[s] in the
rightful proprietors of the lots, within the subdivision
covered by the plat, abutting the street or alley.” MCL
560.227a(1).11 And while there are statutorily defined

11 MCL 560.227a(1), governing the vesting of title upon vacation of
plat, street, or alley, provides:

Title to any part of the plat vacated by the court’s judgment,
other than a street or alley, shall vest in the rightful proprietor of
that part. Title to a street or alley the full width of which is vacated
by the court’s judgment shall vest in the rightful proprietors of the
lots, within the subdivision covered by the plat, abutting the street
or alley. Title to a public highway or portion of a public highway
that borders on, is adjacent to, or ends at a lake or the general
course of a stream may vest in the state subject to [MCL 560.226].

MCL 560.226(2) specifies particular rules for discontinuing highways
adjacent to a lake or stream, specifically requiring the circuit court to
determine if vacating the plat “would result in a loss of public access,”
and, if so, to “allow the state and, if the subdivision is located in a
township, the township to decide whether it wants to maintain the
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mechanisms by which a road may be abandoned,12 as
well as particular procedures applicable to roads adja-
cent to a lake,13 by either mode of dedication, and
without regard to the road’s location, title to a street
that is vacated or abandoned vests in the owners of the
lots abutting the street. MCL 560.227a(1); Clark, 334
Mich at 657.

This rule appears beyond reproach. In considering a
predecessor of the current vacation statute, this Court
explained in Loud, 241 Mich at 455, that “[t]he vacation
statute . . . reveals legislative recognition of the propri-
ety and justice of the rule that gives the owner of a lot
bordering on a street or alley, opened or unopened, title
to the center.” See also Patrick, 120 Mich at 198, stating
that the “plainest principles of justice require that the
original holder’s claim should be recognized.” Indeed,
in In re Albers’ Petition, 113 Mich 640; 71 NW 1110
(1897), we held that the power of the courts to vacate a
city street upon petition of the abutting land owners is
not necessarily subject to the acquiescence of the city
authorities. Albers, 113 Mich at 641, stated:

Our understanding is that the city has no proprietary
interest in the land, all of its authority over it growing out

property as an ingress and egress point.” Accordingly, before a road
commission abandons a road bordering a lake or stream, the Department
of Natural Resources and Environment and the township in which the
road is located may elect to maintain the road. If the township and the
department decline to exercise their “priority to obtain the property or
control of the property as an ingress and egress point,” the property
reverts to the abutting landowners. MCL 560.226(2); MCL 560.227a(1);
see also MCL 224.18(5) and (8).

12 Abandonment of a highway is subject to extensive statutory proce-
dures and must be approved by the circuit court in the county where the
road is located. See MCL 224.18; MCL 560.222; MCL 560.223; MCL
560.224a.

13 See MCL 560.226, MCL 247.41, and n 11 of this opinion.
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of its legal duty to maintain the public ways, which are
placed in its charge. Such interest in the land is in the
abutting proprietors ordinarily . . . . [Citation omitted.]

Third, the abutting landowner’s relationship to the
street includes a right of access to his or her own
property. This right is considered a natural easement
and one of the incidents of ownership or occupancy of
land. See Kirchen, 291 Mich at 108, in which we stated:

The purchasers of lots in the original plat took not only
the interest of the grantor in the land described in their
respective deeds, but, as an incorporeal hereditament ap-
purtenant to it, took an easement in the streets, parks and
public grounds mentioned and designated in the plat as an
implied covenant that subsequent purchasers should be
entitled to the same rights. [Citation omitted.]

This “right of access” is considered a “private right” that
flows from a deed that refers to a plat, and is distinct from
the public’s rights in the road. See id. (explaining that
“ ‘[t]he lot owners have a peculiar interest in the street
which neither the local nor general public can pretend to
claim; a private right in the nature of an incorporeal
hereditament’ ”) (citation omitted). And it is well settled
that this right of access constitutes a property right that
adds value to the land. See State Hwy Comm v Sandberg,
383 Mich 144, 149; 174 NW2d 761 (1970) (“That right of
access ordinarily attaches to property abutting a public
highway and that this constitutes a property right is not
disputed . . . and must be accepted as long having been the
law in Michigan.”); Kirchen, 291 Mich at 108 (“The
grantors could not recall this easement and covenant any
more than they could recall other parts of the consider-
ation. They added materially to the value of every lot
purchased.”).

In summary, our caselaw has long recognized a
landowner’s multi-faceted relationship to a public
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street abutting his property. This Court’s decision in
Mills not only provides insight into the nature of these
rights, but also the extent to which Michigan courts
have traditionally protected them. Mills appears to
have been a difficult decision for the Court. The case
was argued twice; the lead opinion was signed by only
two justices; and the opinion issued over two lengthy
and emphatic dissents, an unusual occurrence in an era
in which there were relatively few separate opinions.
One of the dissenters in Mills articulated the rights of
the abutting owner slightly differently from the lead
opinion, simply stating that an abutting owner “is
entitled to every use which is not inconsistent with the
public use . . . .” Mills, 85 Mich at 661-662 (MCGRATH,
J., dissenting). Under either articulation of the land-
owner’s legal rights, however, our precedent is clear
that abutting owners “have special interests . . . which
courts . . . are bound to respect.” Id. at 670.

IV. ANALYSIS

With this legal background of the law of dedication,
we may now turn to the central questions in this appeal:
the nature of the property interest conveyed by the
1887 plat act, and how that property interest affects
riparian rights.

A. PLAT ACT OF 1887

The North Charlevoix plat was properly recorded, the
Charlevoix County Board of Supervisors accepted the
dedication of streets in 1911, and the CCRC has continued
to maintain the streets. It is undisputed that the elements
of a statutory dedication of a public road were satisfied for
the road at issue. The dedication is controlled by the plat
act in effect at the time the plat was recorded, 1887 PA
309. Section 2 of that act provided, in relevant part:
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The map so made and recorded in compliance with the
provisions of this act shall be deemed a sufficient convey-
ance to vest the fee of such parcels of land as may be therein
designated for public uses in the city or village within the
incorporate limits of which the land platted is included, or
if not included within the limits of any incorporated city or
village, then in the township within the limits of which it is
included in trust to and for the uses and purposes therein
designated, and for no other use or purpose whatever.
[Emphasis added.]

The emphasized language is virtually identical to that
of the first plat act of 1839, as well as to that of each
successive platting statute until 1967. The 1967 statute,
originally titled the Subdivision Control Act and now
titled the Land Division Act, refers to the vested inter-
est as a “fee simple” instead of a “fee,” but is substan-
tially similar in all other respects. MCL 560.253(1).14

The operative language makes clear that the statute
conveys a “fee” that is expressly limited by the terms of
the dedication. That is, the fee is held “in trust to and
for the uses and purposes therein designated, and for no
other use or purpose whatever.” Accordingly, we first
observe that the language used in the dedication of the
plat is significant, indeed controlling, because no rights
vest in the grantee beyond those that are “therein
designed,” and the land shall be used for “no other use
or purpose whatever.” Furthermore, we observe that,
under this statute, a dedication is not presumed to be
broad, requiring express words in the dedication to

14 It has been suggested that the Legislature’s use of “fee simple” to
describe the county’s interest in the 1967 plat statute, rather than “fee,”
as it used in all the predecessor statutes, is significant. While this may
evidence some intention on the part of the drafters of the Land Division
Act to emphasize the nature of the interest, the instant case does not
require us to examine the significance of this difference. As discussed
later, the language of the pre-1967 plat acts and the caselaw interpreting
these statutes afford sufficient guidance.
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limit its scope. Rather, in all its versions, the statute has
taken the opposite approach. The scope of the dedica-
tion is strictly limited to the words expressly conveyed,
i.e., the purposes “therein designated” and “no other
use or purpose whatever.” Finally, we note that the
property interest conveyed by the statute is also limited
in duration. Because the fee may be used for the
purposes therein designated and for no other use or
purpose whatever, duration is coterminous with contin-
ued use for the designated purpose.

There is further evidence from the plat act that the
property interest conveyed by the statute is a “fee . . . in
trust” that is limited in scope and duration. Early
decisions of this Court shed light on the original under-
standing of this interest. In the first case in which we
considered the platting statute, People v Beaubien, we
described its purpose as follows:

This statute, as is apparent on its face, was designed to
provide an explicit mode for the dedication of streets and
other grounds designed for public uses, upon the laying out
of towns by individual proprietors, and to render the rights
of purchasers, and the public generally, in grounds thus
dedicated, definite and certain. It also obviated the diffi-
culty met with in some of the cases in the application of
common law principles of dedication, in regard to owner-
ship of the fee, by providing that, upon compliance with the
provisions of the act, this should vest in the county, in trust
for the designed uses. [Beaubien, 2 Doug at 270.]

Beaubien was cited favorably several years later in
Wanzer, in which the Court explained how a statutory
dedication operates in conjunction with the rule that
the government retains its interest only as long as it
uses the road as a road. Wanzer, 3 Mich at 16, reiterated
that the under the statute, the “fee . . . vest[s] in the
county, in trust for the designed use” and then stated
that when the governmental entity abandons the road,
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“such discontinuance operate[s] to revest the fee in the
original proprietor, or his grantee—in other words, . . .
the property revert[s] . . . .”15

Then, in a series of cases dating from 1875-1899, this
Court repeatedly considered the property interest con-
veyed by the platting statutes and further defined its
nature. Arguably the most instructive articulation was
by Justice COOLEY in Miller, 31 Mich at 448-49, in which
he stated:

It is not very clear what sort of title the act of 1839
designed to vest in the county, whether a fee simple, or only
a conditional fee, or possibly a perpetual easement. There
are some questions which suggest themselves here which
we should be quite indisposed to encounter until it should
become absolutely essential. Unquestionably the purpose
was to vest in the county such a title as would enable the
public authorities to devote the lands to all the public uses
contemplated in making the plan, and to charge them with
corresponding obligations when the title should vest. It is
very clear that no purpose existed to give a title in the
nature of a private ownership. This is all we deem it
necessary to say on this point in the present case, and
further questions must be dealt with when they arise.

Then, in Bay Co v Bradley, we explicitly posed a
question that is central to the instant case. That is,
“what is the position of the county as respects a strip of

15 The dissent states that Wanzer “clearly concluded that a statutory
dedication conveyed real, ordinary fee title.” We respectfully believe that
the dissent misreads Wanzer. The words “real, ordinary fee title” appear
nowhere in that case, or in any other in which this Court has considered
the property interest conveyed under a statutory dedication. Further-
more, nothing in Wanzer, or in any other case, supports the dissent’s
reading. Rather, from the start, this Court has interpreted the property
interest conveyed by a statutory dedication in a manner consistent with
the language of the early platting statutes as conveying a “fee . . . in trust
to and for uses and purposes designated . . . .” See Wanzer, 3 Mich at 16;
Beaubien, 2 Doug at 270. This is a particular and limited fee, not a “real,
ordinary fee,” if by that term the dissent means a common-law fee.
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land dedicated to public use as a street under the
statute?” Bradley, 39 Mich at 166. In clear and certain
terms, the Court answered:

[The county] acquires no beneficial ownership of the
land, and exercises no volition about the transfer. Willing
or unwilling, the law vests it with nominal title. It does not
accept and cannot refuse. It cannot grant or otherwise
dispose of the premises, and has no voice concerning the
use. It is powerless to shorten the continuance of the
easement, but other agencies may at any time bring it to an
end, and in case of that the law does not allow even this
figment of ownership to remain. In such event what was in
the county vests in others. [Id. at 166.]

In another seminal plat act case, Backus v Detroit,
the Court concluded that the city could build a wharf in
the Detroit River at the end of a street dedicated in a
plat governed by the platting statute. Backus, 49 Mich
at 120.16 Consistent with Miller and Bradley, Backus
concluded that “[t]he purpose of the statute is not to
give the county the usual rights of a proprietor, but to
preclude questions which might arise respecting the
public uses, other than those of mere passage . . . .” Id.
at 115. Significantly, Backus declared that it “attach[ed]
no special importance to the fact that the title passed
instead of a mere easement” because the question of the
city’s right to construct a wharf did not depend on the
nature of its property interest created by the plat act.
Id. Rather, on the basis of the fundamental principle of
the law of dedication, Backus concluded that the scope
of the dedication controlled, asserting that “the city

16 As discussed further below, Backus is the source of the rule in
Michigan that a dedicated road that runs perpendicular to, and termi-
nates at, the water conveys riparian rights to the receiving governmental
entity. The rule from Backus governing perpendicular roads has always
been considered distinct from the rule for roads parallel to the water. See
Thies, 424 Mich at 295.
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derives its authority from the dedication of the public
way” and may not appropriate the end of the street “to
any uses inconsistent with the dedication.” Id. at 120.
Backus determined that “the construction of a wharf
which shall give the means of access from the highway
by land to the highway by water, is not inconsistent
with the gift.” Id.

And finally, in Patrick v Young Men’s Christian Ass’n
of Kalamazoo, the Court once again addressed a dedi-
cation under a plat act and settled on this descriptive
term of art for the property interest at issue: “A plat
conforming to the statute . . . operates as a conveyance
of a fee, though probably it is a base fee.” Patrick, 120
Mich at 191 (emphasis added). Patrick subsequently
explained there was “no apparent reason” for requiring
the dedicator to completely part with his fee because “if
the fee were conveyed, it would be but a base fee,
determinable on the happening of a collateral event.”
Id. (emphasis added).

Thus, by the turn of the last century, this Court had
provided ample direction on the nature of the property
interest created by the early plat acts. Through a
conveyance by a platting statute, the county does not
receive “title in the nature of a private ownership,”
Miller, 31 Mich at 449; it “acquires no beneficial own-
ership of the land” and “has no voice concerning the
use,” Bradley, 39 Mich at 166; and it does not possess
“the usual rights of a proprietor,” but rather takes title
only to the extent that it could “preclude questions
which might arise respecting the public uses, other than
those of mere passage . . . .” Backus, 49 Mich at 115.
Simply put, “the law vests [the governmental entity]
with nominal title.” Bradley, 39 Mich at 166; see also
Detroit City R Co, 76 Mich at 425 (reasoning that
“whether the fee is nominally in county, city, or private
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owners, the public control is only in trust to secure to
the public those rights of a public nature that exist in
public ways of that kind”) (emphasis added).

We pause at this word “nominal” to emphasize the
obvious, i.e., that the property interest conveyed by
these early platting statutes is a fee in name only. The
nomenclature used to describe this particular property
interest in the state of Michigan for over a century has
been a “base fee.” Patrick, 120 Mich at 191; see also
Kirchen, 291 Mich at 112 (stating that “the term ‘base
fee’ which the court in [Patrick] said was probably
meant by the statute, was used in the sense of a fee
which has a qualification annexed to it”), citing 1
Bouvier’s Law Dictionary (Rawle’s 3d rev); Village of
Kalkaska, 433 Mich at 351-352 (referring to the coun-
ty’s interest as a “base fee” since it is “ ‘debased
because its duration depends upon collateral circum-
stances which qualify it’ ”), quoting Black’s Law Dictio-
nary (5th ed); Jonkers v Summit Twp, 278 Mich App
263, 278; 747 NW2d 901 (2008) (stating that “platted
public roads convey either a mere public easement or, at
most, a ‘base fee’ that amounts to little more than
nominal title and no beneficial ownership whatso-
ever”).17

17 The dissent quotes further from Bouvier’s Law Dictionary (Rawle’s
rev) a portion of the definition of “base fee” that Kirchen did not include,
which states that “[t]he proprietor of such a fee has all the rights of the
owner of a fee-simple until his estate is determined.” We find the
dissent’s discovery significant, but for a different reason than the dissent
does. The portions of this definition that Kirchen did, and did not, choose
to include lends further support for the proposition that this Court has
always viewed a statutory “base fee” as a property interest distinct from
a common-law fee simple. That is precisely why Kirchen did not include
the portion of the definition quoted by the dissent in its discussion. We
are similarly unpersuaded by the dissent’s reference to a definition of
“base fee” in Black’s Law Dictionary (8th ed), which, to the best of our
knowledge, has never been cited by a court of this state in defining a
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We find these interpretations of the property interest
at issue to be faithful to the text of the 1887 plat act. As
discussed, the text of the statute limits the interest
conveyed in both scope and duration: the “fee . . . [is
conveyed] in trust to and for the uses and purposes
therein designated, and for no other use or purpose
whatever.” 1887 PA 309. This language evidences a
legislative intent to limit the nature and extent of the
government’s interest to what was explicitly intended
by the dedicator and to what was necessary to secure
the parties’ rights and responsibilities.

Thus, both the text and precedent support two infer-
ences about the nature of the property interest con-
veyed under the 1887 act. First, the principal purpose at
which the early plat acts was directed was “to render
the rights of purchasers, and the public generally, . . .
definite and certain” and to “obviate[] the difficulty met
with in some” common-law dedications. Beaubien, 2
Doug at 270. As Patrick explained,

[t]he statute in question provides in express terms that the
plat shall have the effect to convey the fee of land dedicated
to public uses to the county. . . . [There are] sufficient
reasons for a statute which should give to a formal offer of
dedication of public ground by a plat the effect of a
conveyance by way of grant to uses, and providing a
grantee. [Patrick, 120 Mich at 191.]

Second, just as it is clear that the statute was designed
to render private and public property rights more
certain than at common law, it is equally clear that the
statute was not designed to expand the rights in dedi-

statutory “base fee” created in Michigan by the plat act of 1887, which
conveys a “fee . . . in trust to and for the uses and purposes therein
designated, and for no other use or purpose whatever.” 1887 PA 309
(emphasis added). In summary, this Court has (a) never cited these
definitions in describing a “base fee” in Michigan, and (b) has without
exception articulated a specific contrary definition.
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cated lands that the government had traditionally en-
joyed at common law. On this point, our early caselaw is
emphatic and unequivocal. Miller, 31 Mich at 449;
Bradley, 39 Mich at 166; Backus, 49 Mich at 115;
Detroit City R Co, 76 Mich at 425; Patrick, 120 Mich at
191.18 These decisions make plain that, just as under
common law, the government’s relationship to land
dedicated to the public is primarily defined by the
obligations that flow from the gift. See Miller, 31 Mich
at 450 (explaining that “there can be no conclusive
presumption that a grant of land for a public way is
[beneficial]”). Just as under common law, the govern-
ment “acquires no beneficial ownership of the land,”
Bradley, 39 Mich at 166; nor does it possess “the usual
rights of a proprietor,” Backus, 49 Mich at 115.

B. RIPARIAN RIGHTS

Riparian rights are property rights. Peterman v Dep’t
of Natural Resources, 446 Mich 177, 191-192; 521
NW2d 499 (1994). “ ‘Riparian land’ is defined as a
parcel of land which includes therein a part of or is
bounded by a natural water course,” Thompson v Enz,
379 Mich 667, 677; 154 NW2d 473 (1967), and the
owners of such land enjoy certain exclusive rights,
Thies v Howland, 424 Mich 282, 288; 380 NW2d 463
(1985). These rights include the right to erect and
maintain docks, as well as to permanently anchor boats
off the shore. Id.

18 Because the dissent provides no contrary analysis of these cases, we
simply do not understand how it justifies its assertion that “long-settled
precedent established that a statutory ‘base fee’ is a fee ownership title
capable of cutting off riparian rights . . . .” (Quotation marks omitted.)
We do not understand which cases are the subject of this reference,
because the cases cited above could not more forcefully and straightfor-
wardly define and limit the rights conveyed in a statutory dedication to a
governmental entity.
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Generally, it is an “indispensable requisite” that ripar-
ian land actually touch the water. Hilt v Weber, 252 Mich
198, 218; 233 NW 159 (1930). Normally, “the interposition
of a fee title between upland and water destroys riparian
rights, or rather transfers them to the interposing owner.”
Id. However, the circumstances of this case illustrate an
exception to this general rule. In Croucher v Wooster, 271
Mich 337; 260 NW 739 (1935), front-lot plaintiffs claimed
riparian rights to a lake that was separated from their
property by a highway. The highway was one “established
by user.” Id. at 339.19 The Court surveyed foreign state
authorities, including the New York case of Johnson v
Grenell, 188 NY 407; 81 NE 161 (1907), and the Illinois
case of Illinois & Mich Canal Bd of Trustees v Haven,
11 Ill 554 (1850), and asserted the following rule:

[I]n the absence of an intention of the parties appearing to
the contrary, the conveyance of a parcel of land bordering on
a highway contiguous to a lake shore conveys the appurte-
nant riparian rights. [Croucher, 271 Mich at 344.][20]

Thus, Croucher held that the plaintiff front-lot owners,
whose land was separated from the water by a public
road, possessed riparian rights.

19 Like a common-law dedication, a “highway by user” creates a public
easement. Eyde Bros Dev Co v Eaton Co Drain Comm’r, 427 Mich 271,
282; 398 NW2d 297 (1986).

20 Croucher thus recognized that a different result would obtain if the
parties had evidenced an alternative intent, such as if a proprietor had
reserved riparian rights. As Justice COOLEY explained in Watson v Peters,
26 Mich 508, 517-518 (1873):

If, on the face of the plat, by reference to which the defendant
bought, there was anything which distinctly indicated an intent on
the part of the proprietors to make this case exceptional, and to
reserve to themselves any rights in front of the water lots marked
on it, after they should have been sold, the case would be different.

Consistent with this understanding, Croucher requires an express reser-
vation by the plat proprietor in order for riparian rights not to attach to
lots in the plat.
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Croucher’s rule should not be thought to be made up
out of whole cloth. Rather, we know from a review of the
rights of landowners abutting a public road that such
landowners retained a possessory interest in the road
that is recognized at common law and by statute. See
Clark, 334 Mich at 657 (finding “no reason to distin-
guish between the 2 types of dedication for the purposes
of the law of abandonment”); see also Village of
Kalkaska, 433 Mich at 354-358 (concurring in the view
that platting statutes convey “only the surface and so
much of the subsurface as is necessary for street con-
struction and municipal services”) (citation and quota-
tion marks omitted).

Between 1966 and 1976, Croucher was followed in four
published Court of Appeals decisions. Mich Central Park,
2 Mich App at 197; Sheridan, 29 Mich App at 69-70;
Kempf, 69 Mich App at 342; McCardel, 71 Mich App at
564-565. Whereas the road in Croucher was a “highway by
user,” the roads at issue in these cases were all statutorily
dedicated under the 1887 plat act, the same act that
applies in this case. The earliest of these cases, Mich
Central Park, did not find this difference to be of any
significance. Rather, it concluded that the holding that the
front-lot owners had riparian rights was “squarely sup-
ported by Croucher . . . and the New York case of
Johnson . . . cited therein,” explaining: “In both of those
cases, the lots involved were part of a plat: the road in the
Michigan case had been established by user, while that in
the New York case had been dedicated by the plat.” Mich
Central Park, 2 Mich App at 197-198. The Court of
Appeals emphasized that “[t]he only exception” to this
rule “is where there is land in private ownership lying
between” the road and the waterway. Id. at 198.

When the Court of Appeals next considered the issue
in Sheridan, 29 Mich App at 67, it framed the question
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as whether the front-lot plaintiffs had riparian rights,
“such rights being derived from the common law as
judicially construed by the courts of this state.” Sheri-
dan answered that question affirmatively, stating that
“[i]t is seemingly settled in Michigan that one whose
property is separated from a navigable lake solely by a
public street or highway has riparian rights in that
lake.” Id. at 70. Kempf also treated this rule as settled,
emphasizing that “Croucher requires an express limita-
tion to prevent riparian rights from attaching to lots
abutting a waterfront highway.” Kempf, 69 Mich App at
342. Finally, in McCardel, 71 Mich App at 564, the
Court of Appeals posed the exact question that is
presented in this case—“[w]ho owns the riparian
rights” in property that is separated from a lake solely
by a public street—and once again answered in favor of
the front-lot plaintiffs. Furthermore, McCardel ad-
dressed the issue of the nature of the title conveyed to
the county pursuant to the 1887 act:

The defendants ask us to distinguish Croucher because
the government in that case had only a highway easement,
whereas Roscommon County is said to have a fee simple
title to the boulevard property involved in this case under
the terms of the plat act in effect when the subdivision plat
was recorded. 1887 PA 309. Actually, that statute provided
that the government would take a fee “in trust to and for
the uses and purposes therein [the plat] designated, and for
no other use or purpose whatever”. Even if a distinction is
possible we will not adopt it. There are problems with the
Croucher rule, but an exception vesting the riparian rights
in the public would create problems of its own—including
the need to precisely define the underlying title in every
case. Croucher at least offers uniformity, a more attractive
feature than any offered by the defendants’ proposed
distinction. [Id. at 564-565.]

We granted leave in McCardel and affirmed in part
and vacated in part. McCardel, 404 Mich at 94. While
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we did not disturb the ruling that the front-lot plaintiffs
had riparian rights, we did redirect the focus of the case,
explaining:

Assuming, arguendo, that the plaintiffs own the ripar-
ian or littoral rights as an incident of front lot ownership,
it does not follow necessarily that the public does not have
the right to enter and leave the water from the boulevard.
The question to which the parties have devoted most of
their attention in this litigation (ownership of the riparian
or littoral rights) is, again, not dispositive. The question
whether the public has the right to enter and leave the
water from the boulevard, like the question whether they
may lounge and picnic on the boulevard, depends, rather,
on the scope of the dedication. [Id. at 97.]

With the benefit of McCardel, we again addressed a
riparian dispute involving front-lot owners in Thies.
Thies concerned a privately platted walk running par-
allel to the shore. Although the back-lot defendants
argued that the case should be distinguished from
Croucher because of this fact, we disagreed. Citing
Croucher and its progeny approvingly, Thies explained:

The cases which have applied Croucher only involved
ways dedicated to public use. [Citing, among other cases,
McCardel, 71 Mich App at 560; Kempf, 69 Mich App at 339;
Sheridan, 29 Mich App at 64; Michigan Central Park, 2
Mich App at 192.] Nevertheless, we believe that Croucher is
equally applicable to ways dedicated to the private use of a
finite number of persons. [Thies, 424 Mich at 290.]

Thies then stated that the question of who owns the
appurtenant riparian rights as between “the plattors,
the ‘front lot’ owners, or the persons to whom the way
is dedicated” was “settled in this state by Croucher,” id.
at 291, and reiterated Croucher’s holding:

Unless a contrary intention appears, owners of land
abutting any right of way which is contiguous to the
water are presumed to own the fee in the entire way,
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subject to the easement. Since the owner’s property is
deemed to run to the water, it is riparian property. [Id. at
293.]

Consistent with McCardel’s focus on the scope of the
dedication, the analysis in Thies did not end here.
Citing McCardel, Thies stated:

Even if we conclude that defendants merely have an
easement interest in the walk and alleys, they may still
prevail. Plaintiffs cannot prevent defendants from erecting
a dock or permanently anchoring their boats if these
activities are within the scope of the plat’s dedication, and
do not unreasonably interfere with plaintiff’s use and
enjoyment of their property. The ownership of the walk and
alleys and the scope of the dedication of these lands are
interrelated, but distinct inquiries. [Id. at 289 (citation
omitted).]

In summary, Michigan’s jurisprudence governing
the riparian rights of front-lot owners provides sev-
eral constant and guiding principles. First, front-lot
owners whose property is separated by a public road
running parallel to the water are deemed to have
riparian rights, “such rights being derived from the
common law as judicially construed by the courts of
this state.” Sheridan, 29 Mich App at 67; see also
Croucher, 271 Mich at 345; Thies, 424 Mich at 291-
293; Mich Central Park, 2 Mich App at 197; Kempf, 69
Mich App at 341-342; McCardel, 71 Mich App at
564-565; Jonkers, 278 Mich App at 269. Second,
“[t]he ownership of the walk and alleys and the scope
of the dedication of these lands are interrelated, but
distinct inquiries.” Thies, 424 Mich at 289. As we
have seen throughout our law, all cases involving the
public dedication of land “must be considered with
reference to the use for which they are made . . . .”
White’s Lessee, 31 US at 438.
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C. STARE DECISIS

In approaching any case, “[s]tare decisis is the pre-
ferred course because it promotes the evenhanded,
predictable, and consistent development of legal prin-
ciples, fosters reliance on judicial decisions, and contrib-
utes to the actual and perceived integrity of the judicial
process.” Payne v Tenn, 501 US 808, 827; 111 S Ct 2597;
115 L Ed 2d 720 (1991). However, if there is any realm
within which the values served by stare decisis—
stability, predictability, and continuity—must be most
certainly maintained, it must be within the realm of
property law. For this reason, “[t]his Court has previ-
ously declared that stare decisis is to be strictly ob-
served where past decisions establish ‘rules of property’
that induce extensive reliance.” Bott v Natural Re-
sources Comm, 415 Mich 45, 77-78; 327 NW2d 838
(1982), citing Lewis v Sheldon, 103 Mich 102; 61 NW
269 (1894); Hilt, 252 Mich at 198. As we explained in
Bott:

The justification for this rule is not to be found in rigid
fidelity to precedent, but conscience. The judiciary must
accept responsibility for its actions. Judicial “rules of
property” create value, and the passage of time induces a
belief in their stability that generates commitments of
human energy and capital. [Bott, 415 Mich at 78.]

We need not expound on this principle, but we nonethe-
less remain mindful of the respect due to judicial rules
of property as we decide this case.

D. APPLICATION

We now turn to the lower courts’ ruling that plain-
tiffs are not deemed riparian under Michigan law.
Specifically, the Court of Appeals concluded that be-
cause “the 1887 plat act vests in the public a fee title

172 488 MICH 136 [Dec
OPINION OF THE COURT



interest,” plaintiffs did not have riparian rights. Baum,
284 Mich App at 559. That court further concluded that
“the language of the dedication in no way limits what
type of use may occur on the depicted streets or alleys or
who may use them.” Id. at 562. As we believe is now
quite evident, the law of this state leads inexorably to
the opposite conclusions.

The lower courts’ fundamental error was in their
understanding of the property interest conveyed to the
CCRC by the 1887 plat act. We are not left to analogy or
intimation in ascertaining the law of this state govern-
ing the nature of this interest. The statute and our
precedents dating back well over a century tell us all we
need to know to decide this case. We know that the “fee”
conveyed by the statute is held “in trust to and for the
uses and purposes therein designated, and for no other
use or purpose whatever.” 1887 PA 309. We know this
fee conveys only “nominal title.” Bradley, 39 Mich at
166. We know that the statute does not convey “title in
the nature of a private ownership.” Miller, 31 Mich at
449. We know that the CCRC was not conveyed any
rights that were not necessary to the use and purpose
for which the street was dedicated. Kalkaska, 433 Mich
at 348; Baldwin Manor, 341 Mich at 430-431. And we
know that the nomenclature to describe this interest is
a “base fee.” See, e.g., Patrick, 120 Mich at 191. No
Michigan decision has ever held that a dedication of a
parallel road conveys riparian rights to the receiving
governmental entity,21 and every Michigan decision that

21 If such a case existed, it would certainly offer support for the
dissent’s position. However, neither our research nor that of the parties
and amici curiae—nor that of the dissent—has identified such a case.
Given the history of the statute at issue, as well as the frequency with
which this Court once considered disputes regarding statutory dedica-
tions, we find the absence of any authority for the proposition that a
“base fee” conveys riparian rights to be highly significant.
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has addressed this exact issue has held that a dedication
of a parallel road does not divest front-lot owners of
riparian rights.

Conspicuously absent from the lower courts’ deci-
sions is any significant discussion of the cases cited
above, including this Court’s seminal cases interpreting
the early platting statutes, such as Miller, Bradley, and
Backus, and the Court of Appeals own indistinguish-
able decisions, Mich Central Park, Sheridan, Kempf,
and McCardel. The “judicial rule of property” reaf-
firmed in this opinion is so engrained in property law
that it is explicitly embodied in the Michigan Land Title
Standards (5th ed), Comment B in Standard No. 24.5
(“A parcel of land separated from a natural watercourse
by a highway or walkway, where the highway or walk-
way is contiguous to the watercourse, is riparian, unless
a contrary intention appears in the chain of title.”).
This Court is not writing on a blank slate in this case,
any more than was the Court of Appeals in McCardel
when it held on identical facts that front-lot owners are
deemed riparian; or was this Court in Croucher, 271
Mich at 344, when it offered that “the conveyance of a
parcel of land bordering on a highway contiguous to a
lake shore conveys the appurtenant riparian rights”; or
was Justice COOLEY in Miller, 31 Mich at 449, when he
stated that the early plat acts do not convey “title in the
nature of a private ownership.” The law of dedication is
deeply rooted in the legal traditions, and in the caselaw,
of this State.22

22 Because the dissent “decline[s] to address whether the [majority’s]
misreading . . . should be upheld today,” while also recognizing that “this
may be one of those cases in which the incorrect but, apparently,
extensively relied-upon rule . . . should be allowed to stand [as a matter of
stare decisis],” we do not understand why the dissent characterizes itself
as a “dissent,” when, based upon some actual resolution of these matters,
it might just as well turn out to be a “concurrence.”
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E. RESPONSES TO DEFENDANT

For the benefit of the bench and bar, and the parties,
we will briefly consider the principal arguments of the
parties, none of which, in our judgment, is sufficient to
overcome the clear and longstanding law of this state.
First, defendant contends, and the lower courts agreed,
that the 1887 plat act “plainly” and “unambiguously”
conveyed to the county a “fee” title to Beach Drive. As
the trial court reasoned: “The conveyance of the fee for
the Beach Drive property to the public is significant. . . .
Because [plaintiffs] do not hold fee title to the water-
front land in front of their respective lots, they do not
possess riparian rights.” The lower courts were, of
course, correct that the statute conveys a “fee.” The
lower courts were also correct that our goal when
interpreting a statute is “to ascertain and give effect to
the intent of the Legislature” as reflected in the lan-
guage of the statute, and if such language is “clear and
unambiguous,” we need go no further. People v Davis,
468 Mich 77, 79; 658 NW2d 800 (2003). However, our
duty in construing a statute requires us to consider the
“meaning of the critical word or phrase as well as ‘its
placement and purpose in the statutory scheme.’ ” Sun
Valley Foods Co v Ward, 460 Mich 230, 237; 596 NW2d
119 (1999) (emphasis added), quoting Bailey v United
States, 516 US 137, 145; 116 S Ct 501; 133 L Ed 2d 472
(1995). That is, all words and phrases must be consid-
ered in statutory context. The 1887 plat act does not
convey a “fee,” period. Rather, it conveyed a “fee . . . in
trust to and for the uses and purposes therein desig-
nated, and for no other use or purpose whatever.” By
the statute’s terms, this “fee,” this particular fee, which
is strictly limited in scope and duration, bears little
relation to a common-law fee, which is “the broadest
property interest allowed by law . . . .” Black’s Law
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Dictionary (8th ed). And, as discussed, our caselaw
provides ample guidance on the nature of this particu-
lar property interest—this “base fee”—as a well as its
purpose in the statutory scheme. The early plat acts
were not designed to expand the rights that the govern-
ment had traditionally enjoyed at common law in dedi-
cated lands, see, e.g., Miller, 31 Mich at 449; rather,
they were designed to render private and public prop-
erty rights more certain than at common law, see, e.g.,
Beaubien, 2 Doug at 270; Wanzer, 3 Mich at 16.

Accordingly, when we apply the fundamental ripar-
ian doctrine by which “the interposition of a fee title
between upland and water destroys riparian rights,”
Hilt, 252 Mich at 218, with the correct understanding of
this fee interest, we reach a different conclusion than
the lower courts did. We find it quite clear that a
statutory “base fee” is not the type of “fee title” capable
of “destroy[ing] riparian rights.” Id. The “fee title”
capable of destroying riparian rights is a common-law
fee title, a distinct property interest.23 Again, we need
not speculate about this conclusion because our prece-
dent unequivocally dictates that the statute did not
convey “title in the nature of a private ownership.”
Miller, 31 Mich at 449. That is, it did not convey title in
the nature of a common-law fee. Recognizing this
distinction, the first decision of the Court of Appeals to
address the precise issue before us properly applied the
riparian doctrine when it stated that “[t]he only excep-
tion” to the rule deeming front-lot owners riparian “is
where there is land in private ownership lying between”
the road and the waterway. Mich Central Park, 2 Mich

23 This appears to be the crux of our disagreement with the dissent.
While we agree with the proposition that a common-law fee title cuts off
riparian rights, we see a clear distinction between a common-law fee and
a statutory “base fee,” as that interest has long been defined in Michigan.
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App at 198.24 By failing to give proper weight to
context and purpose, and by failing to fully consider
precedents, the lower courts misconstrued the “fee”
interest conveyed to the CCRC under the 1887 plat
act when they held that this particular property
interest was capable of divesting front-lot owners of
their riparian rights.

Second, defendant criticizes decisions of the Court
of Appeals that have deemed front-lot plaintiffs ripar-
ian in the instant circumstances, arguing that the
Court in McCardel misread and erroneously relied on
Croucher because Croucher concerned an easement
created by a highway by user and McCardel, like the
instant case, concerned a “fee” created by a statutory
dedication. For reasons already discussed, we find
McCardel’s decision that front-lot owners were ripar-
ian to be the only decision that the Court could have
made that would have been faithful to the statute and
consonant with Michigan’s longstanding jurispru-
dence. We have found no authority on which the court
in McCardel could have located riparian rights any-
where else than it did.

Furthermore, we do not think it necessary or helpful
to focus on the distinction between an easement and a

24 As discussed earlier, the other consideration in applying this rule is
whether the plat proprietor has conveyed the lots “without reserve.”
Turner, 65 Mich at 462. In Michigan, such reservation is never presumed.
As Justice COOLEY stated in Watson, 26 Mich at 517 (1873), when a
proprietor “conveys with the water as a boundary, it will never be
presumed that he reserves to himself proprietary rights in front of the
land conveyed . . . .” In other words, an express reservation of rights is
necessary. For this reason, the fact that plaintiffs’ deeds do not contain
specific language granting riparian rights is inconsequential. Under the
law of this state, it would have taken an express reservation of rights by
the proprietor to affect their riparian rights. No such reservation exists in
plaintiffs’ deeds, nor is there a suggestion of the existence of any such
reservation in the chain of title.
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fee, as defendant urges.25 We need not frame the issue in
this way because Michigan law is replete with decisions
that define the precise property interest in dispute, and
we see no grounds for redefining it. Furthermore, our
discussion of the law of abandonment demonstrates
that the distinction between an easement created by a
common-law dedication and a base fee created by a
statutory dedication has never been thought to be
dispositive in this regard. By common law, upon aban-

25 This is not to suggest, however, that a base fee and an easement are
indistinguishable. Our survey of the law of dedication reveals several
differences. First, when an easement is created by a common-law
dedication, the fee in the soil remains in the proprietor. The same is not
the case when the government holds a base fee. Second, because of the
fact that the proprietor never parts with the fee when the government
holds an easement, the owner of land abutting a public easement
automatically takes free title when the road is abandoned and the
easement is extinguished. By contrast, an owner of land that abuts a base
fee holds a reversionary interest and takes title upon abandonment by
prescribed and detailed statutory procedures. See, e.g., MCL 224.18.
Third, and perhaps most importantly, our discussion of common-law and
statutory dedications indicates that the rights of the receiving govern-
mental entity in possession of a base fee are more secure and stable than
those of an entity possessing a mere easement. This is because the intent
to dedicate in a statutory dedication is clear and the dedicator is estopped
from denying the dedication by virtue of the requirement that the plat be
actually recorded. It may be difficult today to appreciate the significance
of this, because disputes regarding public dedications are now relatively
rare—largely, in our judgment, because of the constancy of our law in this
realm since well before the previous century—but our early caselaw
makes clear that this change in the common law was significant.
Beaubien, 2 Doug at 270 (explaining that the plat act “obviated the
difficulty met with in some” common-law dedications); Patrick, 120 Mich
at 191 (stating that there are “sufficient reasons for a statute which
should give to a formal offer of dedication of public ground by a plat the
effect of a conveyance by way of grant to uses”). In sum, a base fee
describes a property interest that is relatively secure and stable and that
gives a governmental body using the base fee in a manner consistent with
its scope full control over the estate. By contrast, a public easement
created by a common-law dedication was perceived as a more vulnerable
property interest open to challenge, which rendered the rights of pur-
chasers and the public somewhat less certain.
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donment, the title of the abutting landowner, who owns
the soil in the land under a public road, is freed of the
easement. By statute, upon abandonment, title “vest[s]
in the rightful proprietors of the lots, within the subdi-
vision covered by the plat, abutting the street or alley.”
MCL 560.227a. In light of these principles, to decide
that front-lot plaintiffs are not to be deemed riparian
because they do not own the soil, as they would if the
road were an easement, would be a distortion of well-
established law recognizing that plaintiffs and similarly
situated property owners have a multifaceted legal
relationship to a public road that includes a specifically
defined possessory interest. It is beyond dispute that
Michigan courts “are bound to respect” these “special
interests” in such roads. Mills, 85 Mich at 670
(MCGRATH, J., dissenting on other grounds).

On this point, we find relevant the words of Justice
MCGRATH in Mills:

“Of what does property practically consist, but of the
incidents which the law has recognized as attached to the
title or right of property? Is not the idea of property in or
title to lands, apart from and stripped of all its incidents, a
purely metaphysical abstraction, as immaterial and useless
to the owner as ‘the stuff that dreams are made of?’ . . .
Property does not consist merely of the right to the
ultimate particles of matter of which it may be
composed,—of which we know nothing,—but of those prop-
erties of matter which can be rendered manifest to our
senses, and made to contribute to our wants or our
enjoyments.” [Id. at 667-668, quoting Grand Rapids Boom-
ing Co v Jarvis, 30 Mich 308, 320-321 (1874).]

The riparian rights that plaintiffs and similarly situ-
ated property owners enjoy in Michigan are an “inci-
dent[] which the law has recognized as attached to the
title or right of property.” Id. at 667. These rights are
just as real as the soil under the street and, to these
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citizens, at least as valuable. Accordingly, we find de-
fendant’s analysis of Croucher and McCardel to be
unpersuasive. By failing to recognize that the rule of
these cases is both correct and well settled, defendant’s
analysis would upset the altogether reasonable expec-
tations of front-lot owners, title insurers, and prospec-
tive front-lot purchasers throughout the state.26

26 Defendant posits two additional arguments in an attempt to undermine
the authority of McCardel and Croucher. First, it argues that an 1850
Illinois case cited in Croucher, Haven, 11 Ill 554, suggests that Croucher
would not have deemed front-lot plaintiffs riparian if the road had been
dedicated by statute. As a threshold matter, it is unclear why we would focus
on this out-of-state case when our own caselaw on this subject is more than
adequate. Clearly, it better behooves us to look to the significant number of
Michigan decisions from this era that illuminate the nature of a “base fee”
in this state. Moreover, we are not convinced that defendant’s understand-
ing of the citation of Haven in Croucher is correct. In surveying the
persuasive law on this issue, Croucher cited Haven as contradictory author-
ity, explaining that Haven “was determined by the law of Illinois by which
the fee of the land under a dedicated street is held to be in the municipal
corporation. Confessedly that would not be true in the instant case.”
Croucher, 271 Mich at 344 (emphasis added).

Defendant contends that the emphasized language demonstrates that
Croucher saw the distinction between an easement and a “fee” as
determinative. This conclusion, however, is belied by the fact that
Croucher also cited Johnson, 81 NE 161, a New York case that concerned
a statutory dedication and in which the court deemed the front-lot
owners riparian. It is further belied by a reasonable reading of the
emphasized sentence. In this sentence, we think it more likely that
Croucher was simply recognizing that the law in Michigan was well
established by the time of its decision in 1935. That is, some states treat
a statutory dedication as conveying a common-law fee title. But “[c]on-
fessedly that would not be true in the instant case,” because Michigan
does not. In Michigan, a statutory dedication creates a “base fee.” For
these reasons, we believe this Illinois case would constitute a shaky
foundation on which to ground a critical rule of property in Michigan, and
one that would not satisfactorily explain to citizens of this state why their
reasonable expectations should be upset.

By the same token, we are not persuaded by defendant’s reliance on
MCR 7.215(C)(2) and (J)(1), governing the precedential effect of pub-
lished Court of Appeals opinions under the rule of stare decisis, and do
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Third, defendant contends that Thies somehow
changed or even impliedly overruled the rule of
Croucher and McCardel, under which front-lot plain-
tiffs are deemed riparian. When viewed in its entirety,
we find it impossible to read Thies as overruling or in
any way altering this rule. Rather, as seen throughout
the opinion, Thies cited Croucher and its progeny,
including McCardel, in a fully approving manner, and,
indeed, extended the rule of Croucher to the facts before
it, which involved a privately platted walkway. Thies,
424 Mich at 291-294. Defendant’s interpretation of
Thies focuses on its statement that “[t]he relevant
inquiry is . . . whether the abutting landowner owns the
fee in the way which separates his property from the
water[.]” Id. at 290. Neither this sentence nor the
treatise quotation that follows takes Michigan property
law in any new direction. Rather, Thies was simply
setting forth the uncontested riparian doctrine that
“the interposition of a fee title between upland and
water destroys riparian rights, or rather transfers them
to the interposing owner.” Hilt, 252 Mich at 218. There
is no question that this is the general rule, and in

not think that this court rule provides an adequate explanation to these
citizens. While the Court of Appeals may not have been bound to follow
McCardel and other pre-1990 decisions, it was bound to follow Miller, 31
Mich at 449; Bradley, 39 Mich at 166; Backus, 49 Mich at 115; Kirchen,
291 Mich at 112; Village of Kalkaska, 433 Mich at 353-358; and Jonkers,
278 Mich App at 278, all of which held that a statutory base fee conveys
only nominal title. Further, as we have emphasized, in the area of
property law, important prudential considerations favored the Court of
Appeals following its own pre-1990 precedents. That is, the longer a
judicial rule of property has endured, and the more time has elapsed since
its establishment, the greater the public’s reliance. Under either the
standard set forth in Robinson v Detroit, 462 Mich 439, 464-466; 613
NW2d 307 (2000), or the standard articulated by the Chief Justice in
Petersen v Magna Corp, 484 Mich 300, 338-339; 773 NW2d 564 (2009)
(opinion by KELLY, C.J.), these are highly relevant considerations in
assessing the merits of stare decisis.
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articulating this, Thies can hardly be said to have
overruled the exception to the general rule that is
involved in Croucher and its progeny, as well as in this
case—that a statutory “base fee” constitutes a distinc-
tive property interest, wholly distinct from a common
law “fee title,” that does not “transfer [riparian rights]
to the interposing owner.” Id. We do not see how this
could have been communicated any more forcefully in
Thies than by citing approvingly the critical authority
on which this exception was grounded and extended.
Thies, 424 Mich at 290-294, citing Croucher, McCardel,
Kempf, Sheridan Drive, Mich Central Park, and
Johnson.

Fourth, defendant argues, and the lower courts
agreed, that the fact that plaintiffs’ property is taxed as
“water view” and not “waterfront” property is signifi-
cant in the determination of whether the law of this
state deems them riparian. We respectfully disagree. As
a threshold matter, with the law presented to us, it is
not clear why we would venture from our area of
principal responsibility—interpreting the law—to de-
cide this matter on the basis of practices that we may
not fully understand and that have not been signifi-
cantly briefed, such as the premises of a township’s
property tax assessment system. It is true that plain-
tiffs’ properties are assessed as “water view” property
and thus are taxed at a lower rate than properties
assessed as “waterfront.”27 However, this distinction is
likely based—we do not know for certain—on the tra-
ditional real estate proposition that property value is a
function of “location, location, location.” That is, while

27 An assessor for defendant township provided an affidavit explaining
that as “water view” property, plaintiffs’ properties were assessed using
a figure of $2,000 a front foot along Beach Drive. Had the properties been
assessed as “waterfront” property, the front-foot assessment figure would
have been $6,000.
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plaintiffs’ riparian rights certainly add value to their
property, such property is likely to be less valuable than
property that is spared a road separating it from the
lake.28 We do not think that plaintiffs’ property tax
assessment rate lends support, one way or the other, for
the conclusion that they do not hold riparian rights.

We must address one last issue that was unanswered in
the lower courts’ decisions. That is, if the lower courts
were correct that plaintiffs do not own the riparian rights
to Beach Drive, who does? Neither lower court answered
this question, an omission that would, if their decisions
were left intact, introduce obvious uncertainty into the
property law of this state and engender unnecessary
litigation. Indirectly, however, the Court of Appeals inti-
mated that the county owned such rights because, the
Court concluded, the county was in “no way” limited to
the type of use it may make of the road. Baum, 284 Mich
App at 561. This conclusion is clearly erroneous and
cannot stand. The first principle of the law of dedication is
that all cases “must be considered with reference to the
use for which they are made.” White’s Lessee, 31 US at
438. Accordingly, for over a century, this Court has con-
sistently held that the scope of the dedication controls the
resolution of this question. Backus, 49 Mich at 120;
Baldwin Manor, 341 Mich at 430-431; McCardel, 404
Mich at 97; Thies, 424 Mich at 289. The CCRC simply
cannot use the road for purposes not contemplated by the
dedication itself, just as no public entity has ever been held
to have “ ‘any power to use the property for any other
purpose than the one designated . . . .’ ” Baldwin Manor,
341 Mich at 430 (citation omitted).

28 As plaintiffs’ counsel explained at oral argument: “[T]here is a road
that goes between the platted front lot line and [plaintiffs’] riparian
property, that makes that property less valuable to a third-party buyer
than if no road were there.”
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Thus, the scope of the dedication is central to this
case. The dedication includes the following language:
“[T]he streets and alleys as shown on said plat are
hereby dedicated to the use of the public.” Read in
context, the dedication grants to the public “use” that is
consistent with the understood uses of “streets and
alleys” at the time of the dedication. As a contemporary
decision of this Court stated, “the public control [of the
street] is only in trust to secure to the public those
rights of a public nature that exist in public ways of that
kind.” Detroit City R Co, 76 Mich at 425. We are
convinced that riparian rights were not among those
“rights of a public nature” thought to “exist in public
ways of [this] kind.” No Michigan decision of that era,
or any other, has held that a dedication of a road
running parallel to the water conveys riparian rights.29

Indeed, the CCRC itself never claimed to possess ripar-
ian rights until after the trial court’s decision.30 This
conclusion is confirmed by the related, but converse,

29 Despite this absence of authority, the dissent would substantially
redefine the property interest at stake and conclude that a base fee cuts
off the riparian rights of a private landowner and conveys such rights to
the county.

30 When the CCRC filed its counterclaim, it did not assert any claim to
riparian rights. Rather, its counterclaim was directed at the alleged
encroachments to its property interests. It was only after the trial court
ruled that plaintiffs were not deemed riparian that the CCRC changed its
position. Even so, its position has continued to evolve. In its brief in
opposition to plaintiffs’ motion for reconsideration, it argued:

Just because the public, under current law, cannot fully use the
water adjacent to its fee ownership does not mean that the
riparian rights rest or remain with someone else. It just means
that such rights are not fully exercisable by anyone associated with
a particular parcel of property.

In its brief in this Court, the CCRC now claims that it is entitled to use
the roadway to provide public access to the water and maintain a public
dock for temporary mooring while coming to and from the lake, both of
which activities are inherently riparian.
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rule in Michigan by which “public ways which termi-
nate at the edge of navigable waters are generally
deemed to provide public access to the water.” Thies,
424 Mich at 295. This rule distinguishing between
parallel and perpendicular roads in this context derives
from Backus, a decision contemporaneous with the plat
act of 1887.31 Backus expressly recognized that the
scope of the dedication controls and thus determined
that when a roadway terminates at the water “the
plattor intended to give access to the water . . . .” Id. at
296, citing Backus, 49 Mich at 119-120. It is significant
in the instant case that the plat proprietor’s intent to
give access to the water at the one road in the plat that
terminates at the lake was further clarified by a depic-
tion of a dock extending into the lake at the end of this
road.

As a practical matter, the rule of Backus is as
compelling today as it was in 1882. A road running
parallel to the water is very different conceptually from
a road that terminates at the water. The former may
provide the public access to the water consistently with
the primary purpose of a public roadway—“public pas-
sage for all.” Beaubien, 2 Doug at 285. The latter
cannot. It is an untenable to say that the CCRC could
exercise riparian rights to Beach Drive, a paved road
running parallel to the lake that undisputedly is used
for year-round vehicular travel, consistently with the

31 We further note that since 1895, the distinct rule applying to
roadways terminating at the water has also been recognized by statute.
MCL 67.35, the current of version of 1895 PA 3, provides in relevant part:

The council of any village located upon or adjacent to any of the
navigable waters of the state shall have the power to establish,
construct, maintain, and control public wharves, docks, piers,
landing places, and levees, upon any lands or property belonging to
or under the control of the village, including property at the foot or
end of public streets . . . .
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understood purpose of the dedication of the streets in
the plat, which is to provide “public passage for all.”
Accordingly, we come full circle to the precept with
which we began: “This being a case to which the law of
dedication applies, the use for which the dedication was
made must determine the extent of the right parted
with by the owner of the land and acquired by the
public.” Patrick, 120 Mich at 193. We hold that, con-
trary to the lower courts’ rulings, the CCRC cannot
exercise riparian rights to Beach Drive, including grant-
ing public access to the water, because such uses are
incompatible with the underlying dedication.

V. CONCLUSION

The “fee” conveyed by the 1887 plat act is held “in
trust to and for the uses and purposes therein desig-
nated, and for no other use or purpose whatsoever.”
1887 PA 309. The particular property interest created
by the statute, a “base fee,” conveys to the receiving
governmental entity only “nominal title.” Bradley, 39
Mich at 166. A base fee in a public road running parallel
to the water has never been thought to divest front-lot
property owners of their riparian rights, much less
convey riparian rights to the county. In the history of
Michigan property law, no Michigan decision has ever
suggested these propositions, and every Michigan deci-
sion that has addressed the exact issue before us has
concluded as we do, that riparian rights rest with the
front-lot owners. On the authority of our longstanding
caselaw, and mindful of the particularly compelling
mandates of stare decisis in the realm of property law,
we hold that plaintiffs have riparian rights, as similarly
situated persons have always had in this state. Accord-
ingly, we reverse and remand the case to the trial court
for proceedings not inconsistent with this opinion.
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KELLY, C.J., and CORRIGAN and YOUNG, JJ., concurred
with MARKMAN, J.

DAVIS, J. (dissenting). I respectfully dissent, because I
conclude that long-settled precedent establishes that a
“statutory ‘base fee’ ” is a fee ownership title capable of
cutting off riparian rights and no precedent from this
Court has established a contrary rule.

“At the common law, when the owner of land has laid
it out into village lots, intersected with roads and public
squares, such roads and squares are dedicated to the
public use. But it is not the fee of the land which passes
in such cases; the public have only an easement in the
land, the fee itself for all other purposes remains in the
owner.” Wanzer v Blanchard & Buckland, 3 Mich 11, 16
(1853). However, under a statutory dedication pursuant
to the 1887 plat act, ownership in fee actually passes to
the county, and if all statutory requirements are com-
plied with, “the title, having become vested in the
county thereby, remains there still, unless such discon-
tinuance operated to revest the fee in the original
proprietor, or his grantee . . . .” Id. (emphasis added).

This Court has explained that the “statutory ‘base
fee’ ” conveyed by the plat act is “a fee which has a
qualification annexed to it.” Kirchen v Remenga, 291
Mich 94, 112; 288 NW 344 (1939). This is hardly a
clarification, and even Justice COOLEY regarded it as
unclear whether a statutory dedication conveyed rights
that were more in the nature of a fee or an easement.
Wayne Co v Miller, 31 Mich 447, 448-449 (1875).1

1 A few years later, Justice COOLEY would explain that the interest
passed was fee title, but that this was of “no special importance” because
the governmental entity nevertheless held that title “only in trust for
street purposes.” Backus v Detroit, 49 Mich 110, 115; 13 NW 380 (1882).
Of course, Backus is only of marginal relevance because the street at
issue there terminated at a river; it did not run parallel to the river.
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However, 22 years earlier, this Court had clearly con-
cluded that a statutory dedication conveyed a real,
ordinary fee title. See Wanzer, 3 Mich at 16. And 15
years later, this Court equally clearly concluded that a
statutory dedication vested the fee of the dedicated land
in the county. Village of Grandville v Jenison, 84 Mich
54, 65-66; 47 NW 600 (1890).2 By the 1930s, it was
settled that although a “base fee” carried with it
conditions and limitations, it was not qualitatively a
different kind of ownership interest. Rathbun v Michi-
gan, 284 Mich 521, 534-536; 280 NW 35 (1938).

This Court’s explanation in Kirchen that the term
“base fee” was “used in the sense of a fee which has a
qualification annexed to it” relied on 1 Bouvier’s Law
Dictionary (Rawle’s 3d rev), p 329. Kirchen, 291 Mich at
112. The rest of the definition of “base fee” in Bouvier’s
Law Dictionary explains that the “qualification” to
which it refers “must be determined whenever the
annexed qualification requires” and that “[t]he propri-
etor of such a fee has all the rights of the owner of a
fee-simple until his estate is determined.” See 1 Bouvi-
er’s Law Dictionary (1897). In this context, “determi-
nation” is essentially a synonym for termination, or
something coming to an end. See id. Therefore, Kirchen
never held that a “base fee” is not a fee interest; quite
the contrary, it held that it is a fee interest—just one
that could be terminated pursuant to an attached
restriction.

This is consistent with the definition of a “base fee” in
Black’s Law Dictionary (8th ed). Black’s Law Dictionary

2 Village of Grandville has been cited more recently for the proposition
that a statutory road dedication does indeed vest actual fee title in the
county, albeit to be held in trust. Village of Kalkaska v Shell Oil Co (After
Remand), 433 Mich 348, 354 n 11; 446 NW2d 91 (1989); Little v
Hirschman, 469 Mich 553, 557 n 4; 677 NW2d 319 (2004).
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treats “base fee” as a synonym for “fee simple determin-
able,” meaning either “[a]n estate that will automatically
end and revert to the grantor if some specified event
occurs” or “an estate in fee simple subject to a special
limitation.” Black’s Law Dictionary (8th ed), p 649. So the
definitions relied on by Kirchen and present in Black’s
Law Dictionary both indicate that the actual estate held
by the owner of a “statutory ‘base fee’ ” is indistinguish-
able from that of a fee simple other than the possibility of
the estate terminating at some point.

Riparian rights attach to land that actually touches
water, but “interposition of a fee title between upland
and water destroys riparian rights, or rather transfers
them to the interposing owner.” Hilt v Weber, 252 Mich
198, 218; 233 NW 159 (1930). Because a base fee is a fee
title, interposition thereof between a property owner’s
lot and the edge of water will cut off the lot owner’s
riparian rights.3

This Court has seemingly held to the contrary, but a
careful reading of that precedent reveals that this Court
actually reached no such contrary conclusion. In
Croucher v Wooster, 271 Mich 337; 260 NW 739 (1935),
the plaintiffs claimed to own property between a road
and Gull Lake. According to the plat map, the defen-
dants’ lots were separated from the edge of the lake
only by the road, and, as with the lots in the instant
case, the property descriptions terminated at the road.
The plat map showed no property between the road and
the water. This Court concluded that in the absence of
an expressed contrary intent, if a lot was bounded by a

3 Of course, the overriding consideration is always the intent of the plat
proprietor, so if the lot is described as having riparian rights or touching the
water, that is effectively a reservation of rights by the plat proprietor—
specifically, a reservation of riparian rights for the lot. In the instant case,
the lot descriptions in the plat very clearly did not extend to the water’s edge.
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road that itself was not separated from the water by any
land, the owners of that lot possessed riparian rights in
the water across the road from the lot.

Superficially, this appears to create a bright-line rule,
and, indeed, panels of the Court of Appeals believed
that it did. See McCardel v Smolen, 71 Mich App 560,
564-565; 250 NW2d 496 (1976), and the cases cited
therein. But the Court of Appeals did not analyze
Croucher; it simply concluded that Croucher had settled
the issue. However, the roadway under discussion in
Croucher had been established by user and apparently
had already been in existence before the plat was
created, so it was a common-law road and therefore an
easement, not a “base fee” road created pursuant to the
plat act.4 Croucher distinguished an Illinois case in
which the opposite result was reached because of a state
law “by which the fee of the land under a dedicated
street is held to be in the municipal corporation,”
establishing that the abutting lot did not extend under
the road. Croucher, 271 Mich at 344, citing Illinois &
Michigan Canal Bd of Trustees v Haven, 11 Ill 554
(1850). Croucher observed that “[c]onfessedly that
would not be true in the instant case.” Croucher, 271
Mich at 344. It is true in the case at bar.

This Court later explicitly clarified that the relevant
inquiry is “whether the abutting landowner owns the
fee in the way which separates his property from the
water . . . .” Thies v Howland, 424 Mich 282, 290; 380
NW2d 463 (1985). If the roadway is an easement, the
owners of land abutting it actually own the land under
the easement in fee all the way to the water, so their
property is riparian. In Thies, this Court explicitly held
that the public way was an easement. Id. at 293. And in

4 This would have been the situation for most public ways that predate
the first plat act. See Baker v Johnston, 21 Mich 319, 340 (1870).
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Croucher, it was clear from the context that the public
way was an easement. So in both Croucher and Thies,
the holdings that the property owners had riparian
rights naturally resulted from the fact that no fee title
interposed itself between the lots and the water.

It appears that in McCardel and the cases cited
therein, the Court of Appeals simply assumed that
Croucher had established a bright-line rule, when, in
fact, it had not. It is undisputed that an easement is not
fee ownership. And well-settled Michigan precedent
establishes that a statutory “base fee” under the plat
act is fee ownership.5 Therefore, absent a contrary
intent expressed by the plat proprietor, a public road
created under the plat act will cut off the riparian rights
of abutting landowners. McCardel and its predecessors
were incorrectly decided.

Nonetheless, I recognize that there are cases in
which the soundest and most pragmatic application of
stare decisis would have this Court decline to overrule
incorrectly decided precedent. This Court should, after
all, consider such issues as the practical workability of
the rule, the extent of reliance thereon, whether chaos
or other harm would ensue from overruling it, and
whether a change in facts, jurisprudence, or perspective
has altered the rule’s significance. See Planned Parent-
hood of Southeastern Pennsylvania v Casey, 505 US 833,
854-855; 112 S Ct 2791; 120 L Ed 2d 674 (1992).

This may be one of those cases in which the
incorrect but, apparently, extensively relied-upon
rule from McCardel and its predecessors should be
allowed to stand. It may be so notwithstanding the
fact that the abutting property owners may not have

5 In other words, as this Court has so often explained, when the
Legislature used the word “fee,” the Legislature meant exactly what it
said.
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been taxed for riparian property and may reap a
windfall at the expense of the public’s right of access
to the water, even though plain statutory language
indicates that those landowners should have no such
rights. However, under the circumstances, I decline
to address that possibility.

I state only that the McCardel line of cases from the
Court of Appeals and the majority today misread the
precedent of this Court. I decline to address whether
the misreading of Croucher should be upheld today,
because I am of the view that it is not possible to draw
reliable conclusions about what the law should be
without first understanding what the law is and how it
came to be that way. From the majority’s conclusion
that a “statutory ‘base fee’ ” is not true fee ownership,
I respectfully dissent.

CAVANAGH and HATHAWAY, JJ., concurred with DAVIS, J.
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PEOPLE v SMITH

Docket No. 140371. Argued October 6, 2010 (Calendar No. 11). Decided
December 29, 2010.

A Jackson Circuit Court jury convicted David R. Smith of man-
slaughter, reckless driving, and witness intimidation in connection
with an automobile collision. At sentencing, defendant objected to
the scoring of the sentencing guidelines, arguing in part that his
conviction of witness intimidation precluded scoring offense vari-
able 19 (OV 19) (interference with the administration of justice),
MCL 777.49, for the manslaughter conviction. The court, John
McBain, J., disagreed and assessed points under OV 19 for defen-
dant’s threatening statements to a witness. The court sentenced
defendant within the recommended minimum sentence range
under the guidelines, and defendant appealed. The Court of
Appeals, BORRELLO, P.J., and WHITBECK and K. F. KELLY, JJ., affirmed
defendant’s convictions in an unpublished opinion per curiam,
issued November 19, 2009 (Docket No. 286479), but agreed with
defendant that the trial court erred in scoring OV 19, holding that
under People v McGraw, 484 Mich 120 (2009), offense variables
may not be scored for conduct that occurred after the completion
of the sentencing offense unless provided for in the particular
offense variable and that MCL 777.49 does not expressly or
specifically provide for consideration of such conduct. Because
defendant’s threatening statements were made after the man-
slaughter was completed, the trial court should have assessed zero
points for OV 19, and resentencing was required because defen-
dant’s minimum sentence fell outside the corrected guidelines
range. The Court of Appeals remanded for resentencing on the
manslaughter conviction and for resentencing on the conviction of
witness intimidation because of a question of the proportionality of
that sentence. The Supreme Court denied defendant’s application
for leave to appeal, 485 Mich 1134 (2010), but granted the
prosecution’s application for leave to appeal, limited to consider-
ation of whether points may be assessed under OV 19 for conduct
that occurred after the sentencing offense was completed, 485
Mich 1133 (2010).
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In an opinion by Justice YOUNG, joined by Justices CORRIGAN,
MARKMAN, HATHAWAY, and DAVIS, the Supreme Court held:

McGraw held that offense variables must be scored giving
consideration to the sentencing offense alone unless otherwise
provided in the particular variable. The circumstances described
in OV 19 expressly include events occurring after the completion of
the sentencing offense. The aggravating factors detailed in OV 19
contemplate events that almost always occur after the charged
offense has been completed. Moreover, the Legislature specifically
required that a sentencing court score OV 19 for every category of
felony. Interference with the administration of justice encom-
passes more than just the actual judicial process, and the process
of the administration of justice is not commenced until an under-
lying crime has occurred. Thus, under the exception to the general
rule set forth in McGraw, OV 19 may be scored for conduct that
occurred after the sentencing offense was completed.

Reversed in part; sentence for manslaughter reinstated.

Justice CAVANAGH, joined by Chief Justice KELLY, dissenting,
concluded that nothing in MCL 777.49 specifically or explicitly
permits a sentencing court to use a transactional approach to
scoring OV 19 and would instead apply the general rule of McGraw
that offense variables are to be scored on the basis of the
sentencing offense only.

SENTENCES — SENTENCING GUIDELINES — OFFENSE VARIABLE 19 — SCORING
OFFENSE VARIABLES — INTERFERENCE WITH THE ADMINISTRATION OF
JUSTICE.

Points may be assessed under offense variable 19, which pertains to
interference with the administration of justice, for conduct that
occurred after the sentencing offense was completed (MCL
777.49).

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, Henry C. Zavislak, Prosecuting At-
torney, and Jerrold Schrotenboer, Chief Appellate Attor-
ney, for the people.

Law Office of John D. Roach, Jr., PLC (by John D.
Roach, Jr.), for defendant.

Amici Curiae:

William J. Vailliencourt, Jr., for the Prosecuting
Attorneys Association of Michigan.
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Anne Yantus for the Criminal Defense Attorneys of
Michigan.

YOUNG, J. The issue presented in this case is whether
offense variable (OV) 19, MCL 777.49, may be scored for
aggravating conduct that occurred after the sentencing
offense was completed. In People v McGraw, this Court
held that “[o]ffense variables must be scored giving
consideration to the sentencing offense alone, unless
otherwise provided in the particular variable.”1 Here,
we hold that because the circumstances described in OV
19 expressly include events occurring after the comple-
tion of the sentencing offense, scoring OV 19 necessar-
ily is not limited to consideration of the sentencing
offense. Thus, under the exception to the general rule
set forth in McGraw, the offense variable may be scored
for conduct that occurred after the sentencing offense
was completed. We reverse the judgment of the Court of
Appeals in part and reinstate defendant’s sentence for
manslaughter.

FACTS AND PROCEDURAL HISTORY

This case stems from an automobile collision in
Jackson County in June 2007. Defendant was driving
his 1993 Cadillac with three passengers, including
Nicole Wolfe, who sat in the front passenger seat. Wolfe
testified that defendant drove recklessly and at a high
rate of speed when he pulled into a lane of oncoming
traffic as a green truck approached. When Wolfe
screamed in fear, defendant indicated that the truck
would pull off the road. Thomas Lantz, the driver of the
green truck, observed defendant driving toward his
truck at a high rate of speed. Lantz testified that he
pulled over as far as he could, but was unable to move

1 People v McGraw, 484 Mich 120, 133; 771 NW2d 655 (2009).
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completely off of the road because road construction
precluded it. At the last moment, defendant swerved
back into the proper lane, avoiding the collision with
the truck.

After the near collision with Lantz’s truck, defendant
accelerated through the construction zone and crested a
hill. A short distance away, the victim, Diane Sigers, sat
in her compact automobile, attempting to make a left
turn from a cross street. Wolfe testified that she could
see the side of the victim’s car and her head as defen-
dant’s car approached. Wolfe again screamed, telling
defendant that the victim’s car would not clear the road
in time. Defendant assured her that the car would get
out of his way, and further increased his speed. Wolfe
remembered that defendant applied the brakes just
before impact, but was too late to avoid colliding with
Sigers at a high rate of speed. The forensic pathologist
testified that the victim died within a few seconds after
the collision because of the massive injuries she sus-
tained.

Wolfe spent two days in the hospital, having suffered
six fractured ribs, a ruptured spleen, and a bruised
heart in the collision. After she was discharged from the
hospital, defendant began contacting her via telephone.
Defendant told Wolfe that she “shouldn’t talk to any-
body” because “there was no proof of anything” and
that defendant “was innocent” as long as Wolfe re-
mained quiet. Defendant told Wolfe that if he could not
“take care of the problem,” then he would “have
somebody else do it for” him. As a result of such
statements, Wolfe was initially reluctant to speak with
the police. Eventually, Wolfe did speak with the police,
relaying what she recalled from before the collision, as
well as defendant’s statements to Wolfe after she was
released from the hospital.
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A jury convicted defendant of manslaughter,2 reck-
less driving,3 and witness intimidation.4 At sentencing,
defense counsel made two objections to the scoring of
the sentencing guidelines, including arguing that defen-
dant’s witness intimidation conviction precluded the
scoring of OV 19 for the manslaughter conviction. The
trial court rejected the argument, ruling that defen-
dant’s attempt to interfere with the administration of
justice was a “separately cognizable consideration[]
within the sentencing guidelines . . . .” The recom-
mended minimum sentence range for defendant’s man-
slaughter conviction was 50 to 125 months’ imprison-
ment. Defendant was sentenced within the sentencing
guidelines as a second-offense habitual offender5 to 10
to 22 years for manslaughter, along with a concurrent
sentence of 5 to 15 years for witness intimidation.6

In his appeal of right, defendant argued that scoring
OV 19 in addition to his conviction for witness intimi-
dation amounted to “doubly penalizing” defendant. In
an unpublished opinion per curiam,7 the Court of Ap-
peals affirmed defendant’s convictions but remanded
for resentencing, relying on this Court’s recently de-
cided opinion in McGraw. After noting the rule of
McGraw that offense variables may not be scored for
conduct that occurred after the completion of the sen-
tencing offense unless provided for in the particular
variable, the Court of Appeals ruled that OV 19 “does

2 MCL 750.321.
3 MCL 257.626.
4 MCL 750.122(7)(b).
5 MCL 769.10.
6 The sentence for witness intimidation was an upward departure.

Defendant received time served for the reckless driving conviction.
7 People v Smith, unpublished opinion per curiam of the Court of

Appeals, issued November 19, 2009 (Docket No. 286479).
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not expressly or specifically provide” for the consider-
ation of conduct that occurred after the completion of
the sentencing offense.8 Because defendant’s threaten-
ing statements to Wolfe were committed after the
manslaughter was completed, the Court of Appeals held
that defendant should have received zero points for OV
19. The Court of Appeals affirmed defendant’s convic-
tions but remanded for resentencing on the manslaugh-
ter conviction because defendant’s minimum sentence
fell outside the corrected guidelines range of 43 to 107
months’ imprisonment.9

Both defendant and the prosecution sought leave to
appeal in this Court. We denied defendant’s applica-
tion10 and granted the prosecution leave to appeal,
“limited to the issue whether points may be assessed
pursuant to MCL 777.49 (OV 19) for conduct that
occurs after the sentencing offense is completed.”11

STANDARD OF REVIEW

The interpretation and application of the legislative
sentencing guidelines, MCL 777.1 et seq., involve legal
questions that are reviewed de novo.12

ANALYSIS

The statutory provision for OV 19 can be found at
MCL 777.49, which provides:

Offense variable 19 is threat to the security of a penal
institution or court or interference with the administration
of justice or the rendering of emergency services. Score

8 Id. at 5.
9 People v Francisco, 474 Mich 82, 89-91; 711 NW2d 44 (2006).
10 People v Smith, 485 Mich 1134 (2010).
11 People v Smith, 485 Mich 1133 (2010).
12 People v Morson, 471 Mich 248, 255; 685 NW2d 203 (2004).
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offense variable 19 by determining which of the following
apply and by assigning the number of points attributable to
the one that has the highest number of points:

(a) The offender by his or her conduct threatened the
security of a penal institution or court ............... 25 points

(b) The offender used force or the threat of force against
another person or the property of another person to
interfere with, attempt to interfere with, or that results in
the interference with the administration of justice or the
rendering of emergency services .......................... 15 points

(c) The offender otherwise interfered with or attempted
to interfere with the administration of justice ... 10 points

(d) The offender did not threaten the security of a penal
institution or court or interfere with or attempt to interfere
with the administration of justice or the rendering of
emergency services by force or threat of force .... 0 points

In McGraw, this Court held that “[o]ffense variables
must be scored giving consideration to the sentencing
offense alone, unless otherwise provided in the particu-
lar variable.”13 Therefore, we must consider whether
OV 19 provides for the “consideration of conduct after
completion of the sentencing offense.”14

As an initial matter, we note that the sentencing
guidelines categorize all felonies into one of six distinct
offense categories: crimes against a person, crimes
against property, crimes involving a controlled sub-
stance, crimes against public order, crimes against
public trust, and crimes against public safety.15 These
six offense categories encompass a broad variety of
crimes, ranging from kidnapping16 to removing a shrub

13 McGraw, 484 Mich at 133.
14 Id. at 133-134.
15 MCL 777.5.
16 MCL 750.349. Kidnapping is categorized as a crime against a person.

MCL 777.16q.
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within a highway right of way without a permit in order
to make a sign more visible.17 The Legislature has also
directed, without exception, that OV 19 be scored for
each and every one of these offense categories.18

The aggravating factors considered in OV 19 contem-
plate events that almost always occur after the charged
offense has been completed. For example, pursuant to
MCL 777.49(a), 25 points are assessed under OV 19 for
conduct that threatens “the security of a penal institu-
tion or court . . . .” It is axiomatic that every defendant
charged with a felony must, at a minimum, enter a
court in order to have his criminal charges resolved.19

And while not every criminal defendant is required to
confront a penal institution in consequence of his
felonious activity, by the time a defendant encounters
either a courthouse or a penal institution, the sentenc-
ing offense has long been completed. The express con-
sideration of these events explicitly indicates that post-
offense conduct may be considered when scoring OV 19.

The Criminal Defense Attorneys of Michigan argues
as amicus curiae that a defendant may be properly
assessed 25 points under OV 19, but only if the under-
lying sentencing offense itself threatened the security of
a courthouse or penal institution, such as when the
sentencing offense was committed while the defendant
was in prison. However, nothing in the language of MCL
777.49(a) is limited to those instances in which the
sentencing offense itself occurred within a court or
penal institution. Moreover, as noted earlier, the Legis-
lature has specifically commanded that OV 19 be scored
for every category of felony. If the scoring of OV 19 were

17 MCL 252.311. Unauthorized shrubbery removal in a highway right
of way is categorized as a crime against property. MCL 777.12b.

18 MCL 777.22.
19 MCL 767.1.
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limited to felonies that threatened the security of a
court or penal institution, it would be unclear how the
full force of OV 19 could ever be applied to crimes that
do not, in and of themselves, threaten the security of a
court or penal institution, such as operating a locomo-
tive under the influence of alcohol and causing death,20

arson of woods and prairies,21 or entering a horse in a
race under a false name.22

Additionally, OV 19 requires the assessment of 15
points if a defendant used force or the threat of force
against another person or another person’s property to
interfere with “the administration of justice or the
rendering of emergency services . . . .”23 Ten points are
assessed under OV 19 if the defendant interfered with
the administration of justice, but did so without the use
of force or a threat of force.24 In People v Barbee,25 this
Court addressed the meaning of interference with the
administration of justice within OV 19. In Barbee, the
defendant gave a police officer a false name during a
traffic stop. The defendant pleaded guilty of operating a
motor vehicle while intoxicated, third offense.26 Because
the defendant gave the police a false name, the trial
court assessed 10 points for OV 19. This Court upheld
the scoring, rejecting the defendant’s argument that
OV 19 could only be scored when the defendant’s
conduct interfered with the judicial process. Rather, we
concluded that interference with the administration of
justice “encompasse[d] more than just the actual judi-

20 MCL 462.353(6); MCL 777.14m.
21 MCL 750.78; MCL 777.16c.
22 MCL 750.332; MCL 777.16q.
23 MCL 777.49(b).
24 MCL 777.49(c).
25 People v Barbee, 470 Mich 283; 681 NW2d 348 (2004).
26 MCL 257.625.
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cial process” and that the scoring of OV 19 was proper
because the police “are an integral component in the
administration of justice, regardless of whether they are
operating directly pursuant to a court order.”27 The
“administration of justice” process, including the “ac-
tual judicial process,” is not commenced until an under-
lying crime has occurred, which invokes the process.
Because OV 19 specifically provides for the “consider-
ation of conduct after completion of the sentencing
offense,”28 conduct that occurred after an offense was
completed may be considered when scoring the offense
variable.

CONCLUSION

Because the circumstances described in OV 19 ex-
pressly include events occurring after a felony has been
completed, the offense variable provides for the “con-
sideration of conduct after completion of the sentencing
offense.”29 Under the exception to the general rule set
forth by this Court in McGraw, OV 19 may be scored for
conduct that occurred after the sentencing offense was
completed. We reverse the judgment of the Court of
Appeals in part and reinstate defendant’s sentence for
manslaughter.

CORRIGAN, MARKMAN, HATHAWAY, and DAVIS, JJ., con-
curred with YOUNG, J.

CAVANAGH, J. (dissenting). I respectfully dissent be-
cause I disagree with the majority’s conclusion that a
sentencing court may employ a transactional approach
to scoring offense variable (OV) 19, MCL 777.49, in the

27 Barbee, 470 Mich at 288.
28 McGraw, 484 Mich at 133-134.
29 Id.
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sentencing guidelines. Rather, I think that the general
rule that “the appropriate offense variables are gener-
ally to be scored on the basis of the sentencing offense”
applies to OV 19. People v McGraw, 484 Mich 120, 124;
771 NW2d 655 (2009) (quotation marks omitted). Ac-
cordingly, I would affirm the judgment of the Court of
Appeals.

As the majority correctly recites, in McGraw this
Court held that “[o]ffense variables must be scored
giving consideration to the sentencing offense alone,
unless otherwise provided in the particular variable.”
Id. at 133. The majority also correctly notes that we
recognized a limited exception to this general rule.
Specifically, we held that offense variables may be
scored on the basis of conduct not related to the
sentencing offense when an offense variable “specifi-
cally provide[s] otherwise.” Id. at 125, 129, 135 (empha-
sis added; quotation marks omitted).

In McGraw, this Court considered a list of OVs that
permit a transactional scoring approach. Id. at 125-126,
quoting People v Sargent, 481 Mich 346, 349-350; 750
NW2d 161 (2008). For example, MCL 777.44(2)(a)
states that “[t]he entire criminal transaction should be
considered” when scoring OV 14, MCL 777.42(2)(a)
provides that OV 12 applies to acts that occurred within
24 hours of the sentencing offense and have not re-
sulted and will not result in separate convictions, MCL
777.43(2)(a) allows scoring of OV 13 using “all crimes
within a 5-year period,” MCL 777.46(2)(a) permits a
court to add the “aggregate value of the property
involved” when scoring OV 16, and MCL 777.38(1)(a)
focuses on conduct “beyond the time necessary to
commit the offense” when scoring OV 8. These ex-
amples illuminate the clarity with which the Legisla-
ture made its intent known in the sentencing guide-
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lines. As this Court stated in McGraw, conduct not
related to the sentencing offense may only be consid-
ered when the Legislature has explicitly stated that
such conduct may be considered. McGraw, 484 Mich at
126.

Call me a strict constructionist if you must, but
contrary to the majority’s conclusion, nothing in OV 19
“specifically” or “explicitly” permits a transactional
approach to scoring that OV. The Legislature has estab-
lished that it is capable of clearly and specifically
expressing its intent regarding when a sentencing court
may consider transactional conduct, and it would have
done so in drafting OV 19 if that was truly its intent.
The lack of specificity regarding the application of a
transactional approach to OV 19, combined with the
fact that the conduct described in OV 19 could occur
during the commission of a charged offense, indicates a
legislative intent to only score OV 19 on the basis of
offense-specific conduct.

The majority’s reliance on MCL 777.22 to support its
conclusion is equally unpersuasive. Although the ma-
jority is correct that, under MCL 777.22, OV 19 is
generally applicable to all six offense categories, this
does not discount the fact that a court may only score
OV 19 when it is appropriate for the facts of a particular
case. The Legislature provided a detailed and unam-
biguous explanation of when such scoring is appropri-
ate, and a sentencing court is not permitted to ignore
the statutory language of a specific OV statute and rely
solely on the fact that a sentencing court is generally
permitted to score a particular OV for a particular
offense category under MCL 777.22. As summarized
earlier, the Legislature has demonstrated that it is
capable of expressly stating when a sentencing court
may apply a transactional approach to scoring OVs.
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Because the Legislature did not do so in MCL 777.49, I
believe the general rule of applying an offense-specific
approach to scoring OVs applies to OV 19.

Moreover, the majority erroneously extends People v
Barbee, 470 Mich 283; 681 NW2d 348 (2004), beyond its
holding to support its reasoning. Barbee did not directly
consider whether OV 19 should be scored using conduct
committed after the sentencing offense is complete.
Rather, Barbee only addressed the meaning of the
phrase “interference with the administration of justice”
as it is used in OV 19.1 Although I remain committed to
the holding in Barbee that the phrase “ ‘administration
of justice’ ” “encompasses more than just the actual
judicial process,” id. at 287-288, I disagree with the
majority that the administration of justice “is not
commenced until an underlying crime has occurred,”
ante at 202, to the extent that the majority means that
a crime must be complete before the “administration of
justice” can begin. Rather, I think that the “adminis-
tration of justice” may begin simultaneously with the
commission of a crime in some circumstances. For
example, if the police arrive on the scene of an ongoing
crime and the defendant begins shooting at the officers
or otherwise prevents the officers from “administering
justice” while still in the process of committing the
underlying crime, the defendant is simultaneously com-
mitting the sentencing offense and interfering with the
administration of justice. Similarly, a defendant inter-
feres with the administration of justice anytime he or
she threatens a witness, even if the defendant makes
the threat before law enforcement is actively “adminis-

1 Furthermore, Barbee is distinguishable from this case on its facts
because the defendant in Barbee gave a false name during the traffic stop
associated with the sentencing offense whereas here defendant did not
threaten the witness until days after the criminal conduct that was the
focus of the sentencing offense.
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tering justice” because the defendant’s act of threaten-
ing the witness has the potential to impede the admin-
istration of justice. Under this approach, a defendant
who threatens a witness while committing a crime
could have points assessed under OV 19 because the
defendant interfered with the administration of justice
while committing the sentencing offense. Thus, apply-
ing the offense-specific approach to scoring OV 19
would not result in as narrow an application as the
majority implies because the conduct considered by OV
19 does not necessarily include conduct occurring after
an offense has been completed.

Finally, applying an offense-specific approach to OV
19 would not leave defendant’s crime of witness intimi-
dation unpunished. As discussed in McGraw, a sentenc-
ing court may consider transactional conduct “when
deciding what sentence to impose within the appropri-
ate guidelines range and whether to depart from the
guidelines recommendation.” McGraw, 484 Mich at
129. Moreover, “the prosecution is always free to charge
a defendant with multiple offenses if they exist, rather
than a single offense.” Id. at 130. Indeed, it is clear that
the trial court and the prosecution made use of these
valid alternatives in this case. First, while explaining its
decision to sentence defendant at the top of the guide-
lines minimum sentence range for his manslaughter
conviction, the trial court seemed to take defendant’s
crime of witness intimidation into consideration. The
trial court noted that defendant had failed to take
responsibility for his conduct and had threatened a
witness in an attempt to avoid responsibility. Second,
defendant was convicted of and sentenced for witness
intimidation on the basis of the conduct that was the
foundation for the trial court’s decision to assess 15
points under OV 19.
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Although defendant’s conduct was deplorable, I be-
lieve the majority’s holding erroneously permits a sen-
tencing court to consider transactional conduct when
scoring OV 19, contrary to the general rule explained in
McGraw. Accordingly, I respectfully dissent.

KELLY, C.J., concurred with CAVANAGH, J.
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KING v STATE OF MICHIGAN

Docket No. 140684. Argued October 19, 2010. Decided December 29,
2010.

Steven E. King brought an action in the Ingham Circuit Court to
enjoin the state of Michigan, the Department of Labor and
Economic Growth, and the Commissioner of the Office of Finan-
cial and Insurance Regulation from revoking his resident insur-
ance producer license on the basis of a felony drunk-driving
conviction from 2000. Plaintiff had disclosed this conviction in his
2004 license application, and defendants expressly acknowledged
it in the letter that granted his license. However, in 2008, defen-
dants sought to revoke the license on the grounds that changes to
the Insurance Code, MCL 500.100 et seq., in 2002 required them to
deny the license, that granting the application had been a mistake,
and that the current provisions of the code required it to revoke
the license. The court, Thomas L. Brown, J., granted summary
disposition in plaintiff’s favor, and the Court of Appeals, BANDSTRA,
P.J., and SAWYER and OWENS, JJ., affirmed in an unpublished
opinion issued January 21, 2010 (Docket No. 288290). The Su-
preme Court ordered and heard oral argument on whether to
grant plaintiff’s application or take other peremptory action. 486
Mich 1069 (2010).

In an opinion by Justice DAVIS, joined by Justice HATHAWAY, and
an opinion by Justice CAVANAGH, joined by Chief Justice KELLY, the
Supreme Court held:

The Insurance Code did not require defendants to deny plain-
tiff’s application for a resident insurance producer license in 2004
because of his felony conviction and does not require them to
revoke plaintiff’s license now on the basis of that felony conviction.

Justice DAVIS, joined by Justice HATHAWAY, further stated in the
lead opinion that when plaintiff applied for his license, MCL
500.1205(1)(b) provided that an application “shall not be ap-
proved” if the applicant had committed any act that was a ground
for denial under MCL 500.1239. MCL 500.1239(1), however, pro-
vided that the commissioner “may” refuse to issue a license for a
list of possible reasons, including an applicant’s having been
convicted of a felony, and MCL 500.205 required the commissioner
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to make a judgment call when reviewing an application. Taken
together, these provisions set forth a licensure procedure that
required the commissioner to exercise judgment and did not
require the commissioner to deny plaintiff’s application. The
commissioner’s 2004 decision to the contrary is not entitled to
deference because it was not longstanding, consistently applied, or
correct. Furthermore, although the 2008 amendments of the
Insurance Code require the commissioner to deny applications by
convicted felons, these amendments apply prospectively, and they
do not require the revocation of any existing licenses. Finally, the
plain language of the current provisions in the Insurance Code
allows the commissioner to pursue the revocation of plaintiff’s
license, but only if doing so is a reasonable exercise of discretion.
Asserting that the commissioner is required to revoke plaintiff’s
license is, in itself, an abuse of discretion and not a reasonable
exercise of discretion. The commissioner may not revoke a license
on the basis of the erroneous belief that he must do so. Justice
DAVIS would not address whether equity applies to this case.

Justice CAVANAGH, joined by Chief Justice KELLY further stated
that he concurred in affirming the judgment of the Court of
Appeals and also wrote separately to state his view that OFIS may
not, absent additional cause, revoke plaintiff’s license on the sole
basis of his fully disclosed and waived felony conviction. He would
hold that a governmental licensing agency is estopped from
revoking a license solely on the basis of the same fully disclosed
and accurate facts for which it had previously granted an express
waiver if the licensee has reasonably relied to his detriment on the
license.

Affirmed.

Justice YOUNG, joined by Justices CORRIGAN and MARKMAN,
dissenting, would hold that the Insurance Code in 2004 mandated
that OFIS reject plaintiff’s application under MCL 500.1205,
which specifically prohibits issuing an insurance producer license
to a resident applicant who had been convicted of a felony. MCL
500.1205 controlled over the version of MCL 500.1239(1)(f) appli-
cable in 2004, the apparently conflicting provision that gave the
OFIS commissioner discretion to refuse to issue a license to a
convicted felon. MCL 500.1205 deals exclusively with the licensing
of Michigan residents, while MCL 500.1239(1)(f) also applies to
nonresident applicants and primarily provides grounds for proba-
tion, suspension, revocation, or refusal to issue a license, and this
interpretation resolves the apparent conflict between the provi-
sions by according meaning to both. The Supreme Court gives
effect to the words of a statute as chosen by the Legislature, and
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because all the relevant provisions could be reconciled on the basis
of their plain meaning and the overall structure of the Insurance
Code, the statutory provisions are not ambiguous and are not open
to judicial construction. Justice YOUNG further stated that, by
coming to a contrary conclusion, the lead opinion’s statutory
construction failed to give effect to all of the words of the relevant
statutory provisions. Further, since a court does not have the
power to overcome this valid statutory mandate, the concurring
opinion erred by employing equity to displace the result chosen by
the Legislature. Because Michigan’s system of government is
based on the separation of powers, neither the Supreme Court nor
the actions of OFIS administrators can displace what the Legisla-
ture requires.

INSURANCE — RESIDENT INSURANCE PRODUCER LICENSES — LICENSING OF CON-
VICTED FELONS.

The 2008 amendments of the Insurance Code that require the
Commissioner of the Office of Financial and Insurance Regulation
to deny applications for resident insurance producer licenses by
convicted felons apply only prospectively and do not require the
revocation of any existing licenses (MCL 500.1205; 500.1239[1][f]).

Kelley Cawthorne, PLLC (by Frank J. Kelley, Dennis
O. Cawthorne, and Steven D. Weyhing), for plaintiff.

Michael A. Cox, Attorney General, B. Eric Restuccia,
Solicitor General, and Michael P. Farrell, Assistant
Attorney General, for defendants.

DAVIS, J. Defendants appeal a Court of Appeals judg-
ment affirming the trial court’s grant of summary
disposition in favor of plaintiff, which enjoined defen-
dants from revoking plaintiff’s resident insurance pro-
ducer1 license. We affirm.

The issues in this case are (1) whether in 2004 the
Commissioner of the Office of Financial and Insurance
Services2 was required by statute to deny plaintiff’s

1 A “resident insurance producer” is more commonly known as an
insurance agent.

2 This position was held by Linda Watters from April 2003 until
October 2007, when Ken Ross was appointed.
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application for a resident insurance producer license on
the basis of plaintiff’s fully disclosed prior felony con-
viction, (2) whether the commissioner is now required
by statute to affirmatively revoke plaintiff’s license on
the basis of the same prior felony, and (3) whether the
commissioner is now permitted to revoke plaintiff’s
license on the basis of the same prior felony. We answer
all three questions in the negative.

I. FACTS AND PROCEEDINGS

In 2000, plaintiff was convicted of operating a motor
vehicle under the influence of liquor (OUIL), a felony.
MCL 257.625. In 2004, he applied to the Michigan
Office of Financial and Insurance Services (OFIS)3 for a
resident insurance producer license. Plaintiff fully dis-
closed his conviction. Plaintiff applied for a waiver
pursuant to 18 USC 1033.4 The director of OFIS’s
licensing division sent plaintiff a letter that read in
part:

Please be apprised that pursuant to 18 U.S.C. Section
1033 and 1034, specifically Section 1033(3)(2), permission
to engage in the business of insurance is hereby granted to
you by the Commissioner of the Office of Financial and
Insurance Services under this federal statute in response to
your application for such waiver. OFIS reviewed your 3rd
OUIL felony conviction.

3 OFIS is now the Office of Financial and Insurance Regulation, but at
most of the relevant times, including in the Court of Appeals, it was
referred to as OFIS.

4 This section provides, among other things, that a person

who has been convicted of any criminal felony involving dishon-
esty or a breach of trust . . . may engage in the business of
insurance or participate in such business if such person has the
written consent of any insurance regulatory official authorized to
regulate the insurer, which consent specifically refers to this
subsection. [18 USC 1033(e).]
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Please note that it is highly recommended that this
letter be safeguarded and kept together with your license
as proof of this waiver under 18 U.S.C. 1033/1034 in case
your record and/or ability to engage in the business of
insurance is ever challenged by someone in the industry,
state government, or federal government.

Thus, defendants unquestionably had been made aware
of plaintiff’s felony. The commissioner granted plain-
tiff’s license.

Plaintiff then pursued a career as an insurance agent
for a number of years. In the meantime, he has not been
convicted of any other felonies or provided any new
grounds for revocation of his license that we are aware
of. In 2008, defendants began proceedings to revoke
plaintiff’s license, and plaintiff initiated the instant
suit. The gravamen of defendants’ argument is that a
change to the Insurance Code in 2002 had required the
commissioner to deny plaintiff’s application, that fail-
ing to do so was a mistake, and that the current
provisions of the Insurance Code require the commis-
sioner to correct that mistake. The trial court ruled that
even if the commissioner had made a mistake in grant-
ing plaintiff’s license, equity precluded defendants from
revoking it now, and the Court of Appeals affirmed.

II. STANDARD OF REVIEW

The trial court’s decision on a motion for summary
disposition is reviewed de novo. Coblentz v City of Novi,
475 Mich 558, 567; 719 NW2d 73 (2006). This Court
reviews de novo questions of statutory interpretation.
Id. The trial court’s exercise of its equitable authority is
discretionary within the confines of equity jurispru-
dence and the facts of the particular case, Youngs v
West, 317 Mich 538, 545; 27 NW2d 88 (1947), and this
Court reviews a trial court’s grant of injunctive relief

212 488 MICH 208 [Dec
OPINION BY DAVIS, J.



for an abuse of that discretion, Pontiac Fire Fighters
Union Local 376 v City of Pontiac, 482 Mich 1, 8; 753
NW2d 595 (2008). The trial court’s findings of fact are
reviewed for clear error. Beason v Beason, 435 Mich 791,
801-803; 460 NW2d 207 (1990), citing MCR 2.613(C).

III. THE INSURANCE CODE

A. INSURANCE CODE LICENSURE PROVISIONS IN 2004

Before 2002, the Insurance Code’s licensure provi-
sions had required applicants to have “good moral
character.” See former MCL 500.1204(4), as amended
by 1986 PA 173. It remains the law today that no
licensing agency may make a finding as to an appli-
cant’s moral character on the sole basis of a criminal
conviction. MCL 338.42. It also remains the law that
“[o]rders, decisions, findings, rulings, determinations,
opinions, actions, and inactions of the commissioner in
[the Insurance Code] shall be made or reached in the
reasonable exercise of discretion.” MCL 500.205.

The “good moral character” requirement in the In-
surance Code’s licensure provisions was replaced by
2001 PA 228. When plaintiff applied for his license,
MCL 500.1205(1)(b) provided that an application “shall
not be approved” if the applicant had “committed any
act that is a ground for denial, suspension, or revocation
under [MCL 500.1239].” While this seems mandatory
when read in isolation, MCL 500.1239(1) provided that
“the commissioner may place on probation, suspend,
revoke, or refuse to issue” a license for a list of possible
reasons, including an applicant’s “having been con-
victed of a felony.” MCL 500.1239(1)(f) (emphasis
added). Consistent with MCL 500.205, the licensure
requirement mandates that the commissioner make a
discretionary judgment call when reviewing an applica-
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tion and deny the application if he or she concludes—in
the exercise of that discretion—that denial, suspension,
or revocation would be appropriate.

In other words, 2001 PA 228 replaced the ambiguous
judgment call of “good moral character” with a more
rigorously defined judgment call that entailed consider-
ation of enumerated scenarios under which adverse
action may be found appropriate. When the applicable
versions of MCL 500.1205, MCL 500.1239, and MCL
500.205 are read together, they set forth a licensure
procedure that requires the commissioner to exercise
judgment within a framework, rather than exercising
judgment in a more nebulous environment. We reject
defendants’ contention that the Insurance Code in
effect in 2004 required the commissioner to deny plain-
tiff’s application. The Insurance Code did not, and the
commissioner’s exercise of discretion in granting plain-
tiff a license was therefore permissible.

We recognize that shortly before plaintiff applied for
his license, the commissioner rendered a decision5 con-
cluding that 2001 PA 228 removed the discretion to
permit felons to receive licenses. An agency’s interpre-
tation of a statute is entitled to deference, but generally
only if that interpretation has been relied on for a long
time, and in any event no such interpretation may
overcome the plain meaning of the statute itself. Lud-
ington Serv Corp v Acting Ins Comm’r, 444 Mich 481,
505 & n 35; 511 NW2d 661 (1994). Defendants acknowl-
edge that this unpublished decision has not been exten-
sively relied on or applied consistently, and our review
of the record indicates that the opinion was not even
widely circulated internally. Furthermore, it was clearly

5 Mazur v Office of Fin & Ins Servs, issued May 14, 2004 (Docket No.
2003-1515).
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not relied on when the commissioner considered plain-
tiff’s application and granted his license. Finally, the
decision was incorrect.

Therefore, we answer the first question, whether in
2004 the commissioner had been required by statute to
deny plaintiff’s application, in the negative.

B. INSURANCE CODE LICENSURE PROVISIONS IN 2008 AND TODAY

Subsequently, 2008 PA 422 and 2008 PA 423
amended MCL 500.1205 and MCL 500.1239. MCL
500.1205 now provides in relevant part that “[a]n
application for a resident insurer [sic] producer license
shall not be approved unless the commissioner finds
that the individual . . . [h]as not committed any act
listed in [MCL 500.1239(1)].” And MCL 500.1239(1)(f)
provides that “the commissioner shall refuse to issue a
license” for “[h]aving been convicted of a felony.”

These two statutes are now consistent, and were a
convicted felon to apply for an insurance producer
license today, the commissioner would be required to
deny it. Indeed, plaintiff concedes as much. But no
language in these statutes rebuts the general rule of
construction that changes to a statute should only apply
prospectively. Even if we were to engage in a specula-
tion that the amendment was intended to clarify the
Legislature’s prior intent, amendments may not be
applied retrospectively if doing so would impair a vested
right. Brewer v A D Transp Express, Inc, 486 Mich 50,
56-57; 782 NW2d 475 (2010). The fact that an applicant
like plaintiff would necessarily be denied a license today
does not automatically invalidate defendant’s decision
to exercise its discretion to grant him a license in 2004.

Although the current statutes require denial of a
license, they do not require an existing license to be
revoked. The first clause of MCL 500.1239(1) states in
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full: “In addition to any other powers under this act, the
commissioner may place on probation, suspend, or
revoke an insurance producer’s license or may levy a
civil fine under [MCL 500.1244] or any combination of
actions, and the commissioner shall refuse to issue a
license under [MCL 500.1205 or 500.1206a], for any 1
or more of the following causes[.]” Denial is mandatory
if any of a number of enumerated conditions is satisfied;
however, revocation is still as discretionary as it was in
2004.

Therefore, we answer the second question, whether
defendant is currently required by statute to revoke
plaintiff’s license, in the negative.

IV. REVOCATION

We observe initially that the plain language of the
present Insurance Code gives the commissioner the
discretion to pursue revocation of plaintiff’s resident
insurance producer license for a variety of possible
reasons, including plaintiff’s having been convicted of a
felony. However, we emphasize that doing so must be a
“reasonable exercise of discretion.” MCL 500.205. Here,
the gravamen of defendants’ argument is that the
commissioner is required to revoke plaintiff’s license.
This erroneous abdication of discretion is, in itself, an
abuse of discretion. People v Stafford, 434 Mich 125, 134
n 4; 450 NW2d 559 (1990). Therefore, in this case, the
commissioner cannot be said to be engaging in a “rea-
sonable exercise of discretion.”

With regard to this issue, we hold only that the
commissioner may not revoke a license on the basis of
the erroneous belief that he must do so when, in fact, he
has discretion. Because this result is mandated by the
plain terms of the Insurance Code, we make no pro-
nouncement about whether equity applies here or what
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effect it might have. On that limited basis, we therefore
answer the third question, whether the commissioner is
now permitted to revoke plaintiff’s license, in the nega-
tive.

V. CONCLUSION

Plaintiff’s license was properly granted by the com-
missioner in 2004. The Insurance Code does not require
plaintiff’s license to be revoked now. The commissioner
could have exercised reasonable discretion and decided
to pursue revocation of plaintiff’s license; however, in
this case, the commissioner necessarily abused that
discretion by proceeding on the basis of an erroneous
belief that he was required to revoke plaintiff’s license.

For the reasons stated, we affirm the courts below.

HATHAWAY, J., concurred with DAVIS, J.

CAVANAGH, J. (concurring). I concur in affirming the
judgment of the Court of Appeals, but write separately
to express my view that the Office of Financial and
Insurance Services (OFIS)1 may not—in the absence of
additional cause—revoke plaintiff’s license solely on the
basis of the fully disclosed and waived felony conviction
known to OFIS when it issued plaintiff’s license in
2004. I would additionally hold that a governmental
licensing agency is estopped from revoking a license
solely on the basis of the same fully disclosed and
accurate facts for which it had previously granted an
express waiver if the licensee has reasonably relied to
his detriment on the license issued.

First, I note that the stark conflict between MCL
500.1205(1)(b) and MCL 500.1239 as it existed in 2004

1 Now known as the Office of Financial and Insurance Regulation.
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creates an ambiguity. Compare MCL 500.1205(1)(b)
(“license shall not be approved”) with the 2004 version
of MCL 500.1239 (“the commissioner may . . . refuse to
issue [a] . . . license”). One provision allows discretion-
ary licensing of convicted felons; the other precludes all
discretion. By even the narrowest definition of ambigu-
ity, the statutory provisions at issue here are ambiguous
because “one [‘irreconcilably conflicts’] with an-
other . . . .” Petersen v Magna Corp, 484 Mich 300, 311
& n 23; 773 NW2d 564 (2009), quoting Lansing Mayor
v Pub Serv Comm, 470 Mich 154, 166; 680 NW2d 840
(2004).2

Defendants argue that the mandatory-denial provi-
sion applies only to resident insurance producers,
whereas the discretionary-denial provision would apply
to nonresident insurance producers. Statutes, however,
“must be construed to prevent absurd results . . . .”
People v Tennyson, 487 Mich 730, 741; 790 NW2d 354
(2010) (quotation marks and citation omitted). An
interpretation of a statute is absurd when “it is clearly
inconsistent with the purposes and policies of the act in
question.” Cameron v Auto Club Ins Ass’n, 476 Mich 55,
128-129; 718 NW2d 784 (2006) (KELLY, J., dissenting).
One of the main purposes animating our statutory
insurance scheme is to protect Michigan citizens from
unscrupulous insurers. See title of 1956 PA 218 (“An
act . . . to provide for the protection of policyholders,
claimants, and creditors of unsound or insolvent insur-
ers . . . .”); In re Certified Question, 413 Mich 22, 38; 319
NW2d 320 (1982) (“The extensive regulation of the

2 I continue to adhere to the definition of “ambiguity” expressed in
Chief Justice KELLY’s lead opinion in Petersen, 484 Mich at 329 (stating
that ambiguity exists “ ‘when a statute is capable of being understood by
reasonably well-informed persons in two or more different senses’ ”)
(citation omitted). But because the statute at issue here is ambiguous
under any standard, it is unnecessary to consider this issue further.
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insurance industry provided for in [the Insurance Code]
indicates a legislative purpose to protect policyhold-
ers.”). It would indeed be an absurd result to conclude
that the Legislature intended to allow discretionary
licensing of out-of-state felons to sell insurance in
Michigan while mandating that no licenses could be
issued to resident felons. Such an intention would
provide less protection to Michigan policyholders, in
direct conflict with the purposes animating the Insur-
ance Code. The state is much better equipped to exer-
cise oversight of in-state insurance producers, to disci-
pline them when necessary, and to bring them and their
property within reach of the Michigan courts. I there-
fore decline to adopt an absurd interpretation of the
licensing provisions in order to avoid a finding of
ambiguity.

Second, I believe that equitable remedies may be
available when a statute is ambiguous. See Stokes v
Millen Roofing Co, 466 Mich 660, 672; 649 NW2d 371
(2002) (opinion by WEAVER, J.)

Third, a court may, in its sound discretion, grant
equitable relief if no legal remedy is available or if an
available remedy at law is doubtful or uncertain. See
Tkachik v Mandeville, 487 Mich 38, 45; 790 NW2d 260
(2010), quoting Powers v Fisher, 279 Mich 442, 448; 272
NW 737 (1937); Edsell v Briggs, 20 Mich 429, 433
(1870). In the instant case, the only statutory remedy
available to plaintiff after revocation is an administra-
tive appeal to “determine the reasonableness of the
commissioner’s action.” MCL 500.1239(2). Because de-
fendants argue that they must revoke plaintiff’s license,
however, the only “reasonableness” determination to be
made at such an appeal would be whether the commis-
sioner reasonably concluded that plaintiff had a felony
conviction. Because there is no question that the felony
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conviction exists—as plaintiff fully disclosed—the li-
censing statutes provide him no meaningful remedy
whatsoever.

Fourth, in certain cases, equitable estoppel may be an
appropriate remedy where one party has changed its
position in reasonable reliance on a governmental mis-
take. See, e.g., Pittsfield Twp v Malcolm, 375 Mich 135,
147-148; 134 NW2d 166 (1965) (estopping a municipal-
ity from enforcing its zoning regulations against a
kennel owner who was erroneously issued a building
permit after he had relied on the permit and built a
kennel). There is no question here that plaintiff has
reasonably relied on the license issued to develop a
career and that revocation would cause plaintiff an
extreme detriment.

I would thus hold that a governmental licensing
agency is estopped from revoking a license solely on the
basis of the same fully disclosed and accurate facts for
which it had previously granted an express waiver if the
licensee has reasonably relied to his detriment on the
issued license. The language “fully disclosed and accu-
rate” requires that the licensing agency have before it
all the information necessary when making its decision
to grant a waiver. The phrase “reasonably relied” is
equally important. Contrary to the dissent’s concerns, I
cannot imagine a situation in which it would be reason-
able for a child molester who was issued a daycare
license or a dangerous felon who was issued a license to
carry a firearm to rely on such a wrongfully issued
license. The situation here is vastly different. First, all
the materials available to the public at the time plaintiff
applied for his license indicated that a waiver of felony
convictions was possible.3 Indeed, defendants informed

3 The Court of Appeals noted (1) that the agency’s interpretation of the
licensing statute in Mazur v Office of Fin & Ins Servs, Case No. 03-384-L,
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plaintiff that a waiver was possible. In addition, the
waiver letter that OFIS sent to plaintiff expressly indi-
cated that OFIS was fully aware of plaintiff’s felony
conviction when granting the waiver. Plaintiff had abso-
lutely no reason to think that the waiver was not available
or that it was improperly granted when he relied on the
license issued to invest years of his life developing a career.
Conversely, a convicted child molester or violent felon
would have little reason to believe that he or she would be
eligible for a daycare or firearms license.

A court’s discretionary use of equity allows “com-
plete justice” to be done. Tkachik, 487 Mich at 46
(quotation marks and citation omitted). Achieving
“complete justice” necessarily requires a court to exam-
ine and balance competing interests. It is beyond cavil
that the need to protect children from child molesters
would outweigh any interest of a child molester in
keeping an erroneously issued license and the need to
protect society from dangerous felons would outweigh
any interest the felon has in keeping such a license. Any
arguments posited that the rule I would apply to this
case could allow such absurd results is pure hyperbole.

Accordingly, I concur in affirming the judgment of
the Court of Appeals.

KELLY, C.J., concurred with CAVANAGH, J.

YOUNG, J. (dissenting). This case requires this Court
to interpret the relevant licensing provisions of the

Docket No. 2003-1515 (May 14, 2004), had not been published or
communicated to the public in the form of a rule, new guideline, or OFIS
letter or directive, (2) that the interpretation was never communicated
internally at OFIS, and (3) that waivers of felony convictions remained
possible following Mazur. King v Michigan, unpublished opinion per
curiam of the Court of Appeals, issued January 21, 2010 (Docket No.
288290), p 2.
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amended Insurance Code, which preclude persons who
have been convicted of a felony from receiving a resi-
dent insurance producer license, in the context of the
entire Insurance Code. In this case, the Office of Finan-
cial and Insurance Services (OFIS)1 failed to discharge
its statutory duties and enforce relevant statutory man-
dates when it granted plaintiff an insurance license in
2004, despite plaintiff’s previous conviction of a felony.
The decision by OFIS to seek revocation of that license,
while unfortunate for the improperly licensed plaintiff,
is nonetheless proper because the original licensure was
invalid. Governmental administrators, like those in
OFIS, cannot act in derogation or contravention of their
statutory authority when issuing licenses. Because the
majority justices fail to render meaning to all relevant
provisions of the Insurance Code by holding contrarily,
and thereby exercise judicial power to avoid the appli-
cation of a valid statute, I respectfully dissent.

I. ANALYSIS

A. STATUTORY ANALYSIS

This case requires that we interpret the Insurance
Code—specifically MCL 500.1205 and MCL
500.1239—as it existed in 2004. When “interpreting
statutory language, this Court’s primary goal is to give
effect to the Legislature’s intent. If the Legislature has
clearly expressed its intent in the language of a statute,
that statute must be enforced as written, free of any
‘contrary judicial gloss.’ ”2

1 The Office of Financial and Insurance Services has since been
reorganized and is now part of the Official of Financial and Insurance
Regulation, one of the named defendants in this case.

2 Dep’t of Agriculture v Appletree Mktg, LLC, 485 Mich 1, 8; 779 NW2d
237 (2010), quoting Morales v Auto-Owners Ins Co (After Remand), 469
Mich 487, 490; 672 NW2d 849 (2003) (citation omitted).

222 488 MICH 208 [Dec
DISSENTING OPINION BY YOUNG, J.



MCL 500.1205 governs the licensing of insurance
agents who reside in Michigan; in 2004, MCL
500.1205(1) provided, in relevant part:

An application for a resident insurer [sic] producer
license shall not be approved unless the commissioner
finds that the individual meets all of the following:

* * *

(b) Has not committed any act that is a ground for
denial, suspension, or revocation under [MCL 500.1239].[3]

In 2004, MCL 500.1239 provided, in relevant part:

(1) In addition to any other powers under this act, the
commissioner may place on probation, suspend, revoke, or
refuse to issue an insurance producer’s license or may levy
a civil fine under [MCL 500.1244] or any combination of
actions for any 1 or more of the following causes:

* * *

(f) Having been convicted of a felony.[4]

At its most basic level, this case turns on the answer
to a single question: in 2004, did these provisions of the
Insurance Code prohibit OFIS from issuing a resident
insurance producer license to an applicant who had
been convicted of a felony? Defendant OFIS argues that
these provisions required OFIS to deny plaintiff a
license because he had been convicted of a felony.
Plaintiff argues, however, that these provisions, when
read together, did not constitute a statutory mandate
that required OFIS to deny plaintiff a license, and
therefore OFIS is equitably estopped from revoking it
now. Thus, the primary dispute here is whether OFIS

3 Italics and bold added.
4 Emphasis added.
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was mandated by statute to reject plaintiff’s application
in 2004, or whether OFIS had discretion to approve or
reject the application at that time. If defendants’ statu-
tory interpretation is correct and the Insurance Code
mandated that OFIS not grant licenses to former felons,
then there exists a clear statutory mandate that neither
equity nor this Court can avoid. In that situation, OFIS
must be allowed to retract the license that should not
have been issued in the first place. For the reasons set
forth below, I agree with defendants.

If MCL 500.1205(1)(b) is read in isolation, there is no
question that OFIS cannot issue a license to a convicted
felon. In effect, it provides that an application for a
resident insurance producer license shall not be approved
unless the commissioner finds that the individual has not
committed a felony. Here, OFIS approved a license with-
out making the requisite finding that plaintiff had not
committed a felony. Indeed, the opposite is true: OFIS
knew that plaintiff had in fact committed a felony, as
plaintiff honestly disclosed and as OFIS recognized in the
letter it sent to plaintiff when informing plaintiff that he
was being granted a “waiver.”

However, MCL 500.1205(1)(b) cannot be read in
isolation, but must be interpreted in light of the
language of MCL 500.1239(1)(f), to which it makes
direct reference. By itself, MCL 500.1239(1)(f) per-
mits the OFIS commissioner to refuse to issue a
license when an applicant has a felony conviction, but
it does not forbid OFIS to grant the license as MCL
500.1205 does.

The OFIS commissioner resolved the apparent
conflict between MCL 500.1205 (no discretion) and
MCL 500.1239 (some discretion) in favor of applying
the “no discretion” standard of MCL 500.1205 be-
cause it is “more particular” and “particularly con-
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cerned with establishing standards for licensure.”5

The commissioner’s Mazur decision attempted to estab-
lish harmony between the two statutes by concluding
that OFIS must exercise the discretion conferred by
MCL 500.1239(1) in light of the standards conferred by
MCL 500.1205(1)(b).

I would hold that OFIS correctly resolved the appar-
ent conflict between MCL 500.1205 and MCL 500.1239
in the way that most closely adheres to the Legislature’s
stated intent.6 In coming to this conclusion, it is neces-
sary to consider the entire statutory structure of the
licensing provisions in the Insurance Code. As noted,
MCL 500.1205 governs the licensing of resident insur-
ance producers for individuals who reside in Michigan.
The Insurance Code also allows the licensing of nonresi-
dent insurance producers who are licensed in another
state but transact business in Michigan, which is sepa-

5 Mazur v Office of Fin & Ins Servs, Case No. 03-384-L, Docket No.
2003-1515 (May 14, 2004), p 3.

6 Mazur is a nonbinding administrative decision. Nevertheless, when
interpreting a statute that a governmental agency has the power to
interpret and duty to enforce, this Court accords

“respectful consideration” for the agency’s statutory interpre-
tation, and will provide “cogent reasons” for overruling an
agency’s interpretation. Furthermore, when the law is “doubt-
ful or obscure,” the agency’s interpretation is an aid for
discerning the Legislature’s intent. However, the agency’s in-
terpretation is not binding on the courts, and it cannot conflict
with the Legislature’s intent as expressed in the language of the
statute at issue. [In re Complaint of Rovas Against SBC Mich,
482 Mich 90, 103; 754 NW2d 259 (2008), citing and quoting
Boyer-Campbell Co v Fry, 271 Mich 282; 260 NW 165 (1935).]

Contrary to the standard cited in the lead opinion, see ante at 214,
Rovas and Boyer-Campbell remain good law and therefore articulate
the proper standard by which this Court reviews an administrative
agency’s interpretation of a statute. See generally Rovas, 482 Mich at
104-109.
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rately governed by MCL 500.1206a.7 MCL 500.1239
applies both to resident and nonresident insurance
producers.

The Legislature has chosen to apply differing stan-
dards to resident and nonresident insurance producers.
While MCL 500.1205 provides that a resident applicant
“shall not” be licensed if he has committed an act
described in MCL 500.1239, MCL 500.1206a(1) contrar-
ily provides that “[u]nless denied licensure under [MCL
500.1239], a nonresident person shall receive a nonresi-
dent insurance producer license . . . .”8 Thus, the Legis-
lature specifically used discretionary language in MCL
500.1239 to permit the commissioner to determine, in
his discretion, whether to “refuse to issue an insurance
producer’s license” to a nonresident applicant who has
been convicted of a felony. At the same time, the
Legislature prohibited such issuance to resident appli-
cants by using mandatory language in MCL 500.1205.

This interpretation avoids rendering any language
nugatory or mere surplusage.9 In particular, it accords
meaning both to MCL 500.1205 and MCL 500.1239.
The primary purpose of MCL 500.1239 is to provide
grounds for probation, suspension, revocation, or re-
fusal to issue a license. Thus, under this interpretation,
every word in MCL 500.1239 has meaning because its
provisions cover when OFIS may take disciplinary
action against a licensee and its provisions covering

7 Individuals who receive nonresident insurance producer licenses are
subject to separate requirements to obtain and maintain a license that
are different from applicants from Michigan who receive resident insur-
ance producer licenses. See, generally, MCL 500.1204e and MCL
500.1206a.

8 Emphasis added.
9 See Wickens v Oakwood Healthcare Sys, 465 Mich 53, 60; 631 NW2d

686 (2001) (observing that this Court must “avoid a construction that
would render any part of the statute surplusage or nugatory”).
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initial licensing clearly refer to nonresident applicants.
MCL 500.1205, on the other hand, covers solely the
initial licensing of resident agents, and it merely incor-
porates by reference the requirements of MCL 500.1239,
not its discretionary standard. By according meaning to
each of these statutory provisions, it becomes clear that
the Legislature wished to provide no discretion to the
commissioner when licensing individuals from Michi-
gan, but allow the commissioner to retain some discre-
tion in taking disciplinary action or in licensing a
nonresident applicant. Therefore, the statutory scheme
removes the discretion explicitly contemplated in MCL
500.1239 in the initial licensing phase for resident
applicants, but does not render it nugatory for all
purposes.

Further, this construction is in accord with the rule
of statutory construction providing that where “ ‘a
statute contains a general provision and a specific
provision, the specific provision controls.’ ”10 When read
together, the mandatory standard of MCL 500.1205
controls over the discretionary standard of MCL
500.1239 because it is more specific: MCL 500.1205
exclusively addresses the issuance of resident insurance
producer licenses, whereas MCL 500.1239 includes lan-

10 Jones v Enertel, Inc, 467 Mich 266, 270; 650 NW2d 334 (2002),
quoting Gebhardt v O’Rourke, 444 Mich 535, 542-543; 510 NW2d 900
(1994); see also People v Ellis, 224 Mich App 752, 756; 569 NW2d 917
(1997) (“The specific statute is treated as an exception to the general
one.”). This Court has further explained that “[i]n order to determine
which provision is truly more specific and, hence, controlling, we consider
which provision applies to the more narrow realm of circumstances, and
which to the more broad realm.” Miller v Allstate Ins Co, 481 Mich 601,
613; 751 NW2d 463 (2008).

Of note, the applicable versions of both MCL 500.1205 and MCL
500.1239 became effective March 1, 2002, and therefore the rule of
statutory interpretation that the latter enacted statute prevails in the
face of a statutory conflict is inapposite in this case.
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guage regarding probation, suspension, issuance of civil
fines, revocation of insurance licenses, and issuance of
nonresident licenses. Because it relates to discipline
generally, MCL 500.1239 thus has a broader application
that cannot displace the standard of MCL 500.1205,
which is specific to licensing resident insurance produc-
ers. Similarly, this specific directive controls over the
general provision in MCL 500.205 that OFIS must act
within the reasonable exercise of its discretion when
making decisions or reaching conclusions.11

The lead and concurring opinions fail to consider the
entire structure of the Insurance Code when coming to
their respective conclusions that the code allows a
discretionary standard to be applied to nonresident
applicants, and that the code is ambiguous. As the
above analysis demonstrates, and contrary to the argu-
ment made by the concurring justice, these statutory
provisions are reconcilable and thus certainly not am-
biguous.12 “Conflicting provisions of a statute must be
read together to produce an harmonious whole and to
reconcile any inconsistencies wherever possible.”13 A
statute is not ambiguous simply because it is suscep-

11 MCL 500.205 generally directs that “[o]rders, decisions, findings,
rulings, determinations, opinions, actions, and inactions of the commis-
sioner in this act shall be made or reached in the reasonable exercise of
discretion.” For the reasons stated in the text, I reject the lead opinion’s
representation of MCL 500.205 as trumping the limitations imposed by
MCL 500.1205.

12 The concurring justice merely notes the conflict in wording, but
provides absolutely no attempt at statutory interpretation or reconcilia-
tion of the separate statutory provisions before declaring that the
statutes “irreconcilably conflict[]” with each other. See ante at 218
(citation and quotation marks omitted). Nor does the concurring justice
accord any significance to the fact that the code treats resident and
nonresident applicants under separate standards, instead merely finding
this Legislative choice “absurd.”

13 World Book, Inc v Dep’t of Treasury, 459 Mich 403, 416; 590 NW2d
293 (1999).
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tible to more than one interpretation.14 Such an inexact
standard would simply leave too much legislative work
product open to reinterpretation or unwarranted inter-
vention by the judiciary, as this case illustrates. Under
this opinion’s analysis, every provision of the code—
including both the mandatory standard of MCL
500.1205 and the discretionary standard of MCL
500.1239—is accorded its plain meaning, but only when
done with the understanding that there are two types of
insurance producers licensed in Michigan and the code
treats them differently. The lead and concurring opin-
ions simply do not account for this.

Moreover, plaintiff’s contrary attempt to reconcile
these statutory provisions is not convincing. Plaintiff
chiefly argues that OFIS has the discretion to deter-
mine whether grounds exist to deny a license and thus
may “find” that an applicant has not committed a
felony for the purposes of licensing. However, the rel-
evant factual inquiry that OFIS must undertake does
not leave room for ambiguity: either an applicant has
been convicted of a felony or he has not. If the applicant
has been convicted of a felony, the commissioner can
hardly be said to have the discretionary power to “find”
that he has not been convicted of a felony. Indeed, a
decision so out of accord with reality would clearly
constitute obvious error requiring reversal.

Aside from failing to consider the entire structure
and separate provisions of the Insurance Code, the lead
opinion’s statutory analysis does not otherwise with-
stand scrutiny. The lead opinion generally concludes
that OFIS initially had broad discretion to render its
licensing decision, but that the 2002 amendments to the
Insurance Code replaced the “nebulous environment”

14 See, e.g., Lansing Mayor v Pub Serv Comm, 470 Mich 154, 166; 680
NW2d 840 (2004).
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in which OFIS made its decisions with the current
“framework” in which OFIS now makes its decisions.15

This argument appears to be little more than judicial
gloss masking as interpretation in derogation of this
Court’s stated duty to determine the Legislature’s in-
tent.16

The lead opinion fails to explain how the relevant
statutory provisions are “read together,”17 and why,
when the various statutory provisions are read to-
gether, they should not be construed as having required
OFIS to deny plaintiff’s license.18 Nor does the lead
opinion employ or discuss any of the traditional canons
of construction that guide this Court’s interpretation of
statutes. Instead, the majority justices simply and sum-
marily reject defendants’ argument, but support this
conclusion with little else than their own ipse dixit.

Perhaps more egregious, the lead opinion’s ultimate
interpretation fails to accord meaning to all the words
of the statute. In particular, the statement in MCL
500.1205 that the insurance license “shall not be ap-
proved” if the applicant has been convicted of a felony is
rendered functionally without meaning by the lead

15 Ante at 214.
16 See Wayne Co v Hathcock, 471 Mich 445, 456; 684 NW2d 765

(2004) (“In interpreting this statutory language, this Court’s primary
goal is to give effect to the Legislature’s intent. If the Legislature has
clearly expressed its intent in the language of a statute, that statute
must be enforced as written, free of any ‘contrary judicial gloss.’ ”)
(citation omitted); In re Certified Question from the United States Court
of Appeals for the Sixth Circuit, 468 Mich 109, 119; 659 NW2d 597
(2003) (“The imposition of a contrary judicial gloss is inappropriate
where the Legislature has clearly expressed its intentions in the words
of the statute.”).

17 Ante at 214.
18 The lead opinion similarly determines that the Mazur decision “was

incorrect” with, literally, no explanation why. See ante at 215.
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opinion’s interpretation.19 Nor do the majority justices
who join either the lead or concurring opinions accord
any significance to the fact that the code treats resident
and nonresident applicants under separate standards,
or address why this fact does not resolve the apparent
conflict in the statutory provisions as discussed above.
Moreover, the admonition of MCL 500.205 that OFIS
must not abuse its discretion when making decisions
can hardly be said to allow OFIS to make whatever
determination it feels is reasonable under the circum-
stances given that the Legislature has instructed in
MCL 500.1205(1) that OFIS “shall not” take certain
action. Nevertheless, the majority justices read these
general statements in such a way as to displace the
more specific statutory provisions.

B. ANALYSIS OF THIS COURT’S PRIOR CASES

This Court has long held in cases involving similar
licensing decisions that revocation procedures must be
invoked if a license was granted in excess of an agency’s
statutory authority. As far back as the early twentieth
century, this Court decided that a facially valid license
that was nevertheless issued in violation of a statute
should be revoked.20 In Gamble v Liquor Control Comm,
this Court reaffirmed that principle, stating that the
proper question before a court in such cases is to
determine whether the license was issued in violation of
the relevant statute.21 Having determined that it was,
the Court held that the license should have been
revoked.22 In Elliott v Liquor Control Comm, having

19 Emphasis added.
20 See George v Travis, 185 Mich 597; 152 NW 207 (1915).
21 323 Mich 576, 579; 36 NW2d 297 (1949).
22 Id. at 580. This case, like others at the time, held that a licensee has

no vested or property interest in a license and that due process protec-

2010] KING V STATE OF MICHIGAN 231
DISSENTING OPINION BY YOUNG, J.



determined that granting the plaintiff a license in that
case was “forbidden,” the commission was “required to
revoke, rescind and cancel the license heretofore is-
sued . . . .”23 Similarly, the Court applied Elliott in Big
Bear Markets of Mich, Inc v Mich Liquor Control
Comm, holding that the plaintiff’s license “was improp-
erly granted and was, in consequence, subject to revo-
cation” notwithstanding a showing that the party that
the statute was designed to protect was willing to waive
its rights under the statute.24 In Kassab v Acho, the
Court of Appeals more recently reaffirmed these prin-
ciples, stating:

[The defendant-licensee] argues that the commission
has the authority to continue the license on the ground of
manifest injustice. We disagree. As an agency, the commis-
sion has no inherent powers and, therefore, any authority

tions are not necessary to revoke a license. As defendant correctly note,
courts have since held that a licensee has a vested property interest in the
license, which entitles the holder to due process protections. See, e.g.,
Bundo v Walled Lake, 395 Mich 679; 238 NW2d 154 (1976). This latter
change in the law does not render the earlier decisions irrelevant.
Specifically, recognizing that licenses provide an interest to the licensee
and that a licensee is entitled to due process protections before revocation
does not affect the analysis regarding the revocation of invalid licenses,
although revocations must now comport with due process. Moreover,
courts have held only that a person is entitled to procedural due process
in these situations. See generally Bundo. Thus, a licensee is entitled to
timely written notice detailing the reasons for the proposed administra-
tive action, an effective opportunity to defend and present supportive
evidence, and a statement of findings. Bundo, 395 Mich at 696-697. This
“rudimentary” due process balances the interests of a person who has
invested in a license that is necessary for his livelihood with the
community’s interest in proper regulation. Id. at 696; see also Bois Blanc
Island Twp v Natural Resources Comm, 158 Mich App 239; 404 NW2d
719 (1987). Therefore, improperly issued licenses—including the one
issued to plaintiff here—may be revoked as long as the licensee is
accorded procedural due process.

23 339 Mich 78, 82-83; 62 NW2d 594 (1954).
24 345 Mich 569, 576; 77 NW2d 135 (1956).
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must come from the Legislature. The commission’s plenary
power to regulate liquor traffic is subject to statutory
restraints. The commission’s rules and regulations, pro-
mulgated pursuant to the Liquor Control Act, MCL 436.7;
MSA 18.977, prohibit the commission from issuing an SDD
license in violation of the one-half[-]mile rule. None of the
exceptions to the rule applied and, thus, the commission
had no discretion to waive the rule. Where a liquor license
is issued in violation of a statute, it must be revoked.
Manifest injustice is not a means by which the commission
may avoid legislative mandate as well as its own regula-
tions.[25]

In short, these cases have continually reaffirmed the
principle that a governmental entity cannot act in
contravention of its statutory powers. When an agency
does not act in accordance with its limited statutory
powers, its decision should not stand, even if that action
will result in a harsh outcome.

This principle is particularly important because of
the structure of our government, which provides for a
separation of powers among the three branches. This
system requires that the Legislature and Governor
make policy choices and that the courts enforce those
political decisions as written. In this case, because the
statute as written at the time of plaintiff’s licensing in
2004 mandated that OFIS decline to license anyone who
had been convicted of a felony, OFIS should not have
licensed plaintiff, and this Court cannot use equity to
displace the statutory mandate or otherwise validate
that improper decision.

This Court has reaffirmed this basic principle under-
lying the separation of powers throughout its history. In
Stokes v Millen Roofing Co, this Court held the trial
court’s analysis invalid because “equity is invoked to

25 150 Mich App 104, 112-113; 388 NW2d 263 (1986) (citations omit-
ted).
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avoid application of a statute. Courts must be careful
not to usurp the Legislative role under the guise of
equity because a statutory penalty is excessively puni-
tive.”26 As this Court elaborated in Bilt-More Homes,
Inc v French, and readopted in Stokes, it is not a court’s
place

to begin the process of attrition whereby, in appealing
cases, the statutory bite is made more gentle, until even-
tually the statute is made practically innocuous and the
teeth of the strong legislative policy effectively pulled. If
cases of such strong equities eventually arise that the
statute does more harm than good the legislature may
amend it . . . .[27]

Similarly, in Martin v Secretary of State, this Court
again reaffirmed the guiding principle that courts can-
not use equity to displace a statutory requirement
designed by the Legislature.28 There, the plaintiff was a
candidate for elective office who had been misled by the
Secretary of State regarding the number of signatures
needed to qualify to be placed on the ballot. As a
consequence, he failed to collect enough signatures by
the statutory deadline and the Secretary of State re-
fused to place his name on the ballot. We explained that
courts could not use equity to compel the government to
perform an act that the law clearly forbid, even when
the state itself was the root cause of the problem—as is
the case here.29 Moreover, our decision affirmed that an

26 Stokes v Millen Roofing Co, 466 Mich 660, 671-672; 649 NW2d 371
(2002).

27 Bilt-More Homes, Inc v French, 373 Mich 693, 699; 130 NW2d 907
(1964) (quotation marks and citation omitted), quoted and reaffirmed in
Stokes, 466 Mich at 672.

28 482 Mich 956 (2008), adopting the opinion in relevant part of Judge
O’CONNELL, in Martin v Secretary of State, 280 Mich App 417, 430; 760
NW2d 726 (2008) (O’CONNELL, P.J., dissenting).

29 See Martin, 482 Mich at 956-957 (YOUNG, J., concurring).
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administrative agency is not permitted to expand its
own authority beyond what the Legislature granted. As
Justice MARKMAN explained,

it is not ‘manifestly unjust’ for this Court to conclude that
the plain words of a law enacted by the Legislature cannot
be modified by a clerk in the Secretary of State’s office (or
indeed by the Secretary of State herself). . . . There cannot
be as many laws as there are public servants who dispense
guidance or advice on the meaning of the law.” [30]

It would indeed be a strange system of government if
every administrator or bureaucrat had the power to
make decisions in derogation of the limited statutory
powers provided by the Legislature. Yet the lead and
concurring justices would essentially give every govern-
mental bureaucrat the extraordinary power to counter-
mand what the Legislature has proscribed. It is an
abrogation of the legitimate exercise of judicial power to
allow agency decisions to be the ultimate authority in
licensing when those decisions are made in a manner
contrary to a legislative mandate.

In contravention of these principles, both plaintiff
and the concurring justice cite approvingly Pittsfield
Twp v Malcolm for the proposition that there are cases
that present “exceptional circumstances” whereby
courts may employ equity to avoid unjust results.31

Malcolm is indicative of the occasional discord in this
Court’s caselaw. In particular, it characterizes the un-
evenness by which this Court has occasionally treated
the interplay between positive law and equity over the
course of its history. However, I do not believe that the
holding of Malcolm can overcome the general prohibi-
tion against applying equity to circumvent a statutory
mandate, nor can it overcome the more applicable line

30 Id. at 957 (MARKMAN, J., concurring).
31 375 Mich 135, 144-148; 134 NW2d 166 (1965).
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of cases from this Court requiring improperly issued
licenses to be revoked. Additionally, Malcolm is
largely distinguishable on its facts because it involved
a local zoning ordinance—under which discretionary
exceptions (zoning variances) are often sought and
obtained—and did not involve a legislatively enacted
mandate. Similarly, the plaintiff’s and the Court of
Appeals’ reliance on Kern v City of Flint,32 is inappo-
site, even if it remains good law, because equity was
used there to prevent the enforcement of terms in a
contract. The Court in Kern did not use equity to
overcome a statutory mandate, which implicates the
Legislature’s constitutional authority to make policy
for the citizens of this state.

On the basis of my statutory construction, which I
believe properly accords meaning to all the Legisla-
ture’s chosen words in the relevant statutes and con-
siders the entire structure of the Insurance Code, I
would hold that the Court of Appeals erred by failing to
analyze the relevant statutory provisions as they ex-
isted in 2004 and then invoking equity to avoid the
result of that analysis.

II. RESPONSE TO THE LEAD OPINION’S ADDITIONAL ARGUMENTS

The lead opinion asks and answers three questions,
only one of which is actually necessary for the disposi-
tion of this case: did the Insurance Code expressly
prohibit OFIS from issuing a license to plaintiff in
2004? As discussed earlier, the lead opinion refuses to
engage in any meaningful statutory construction in
answering this question and thereby draws a conclusion
that fails to give effect to all the words of the relevant
statute. The lead opinion then engages in a discussion

32 125 Mich App 24; 335 NW2d 708 (1983).
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of two questions—whether OFIS is required to revoke
plaintiff’s license and whether OFIS may revoke plain-
tiff’s license under the statute as currently written—
that no party or justice disputes. In short, the lead
opinion’s cursory attempt at statutory interpretation
and other analysis theoretically supporting its disposi-
tion in this case does not scour.

The lead opinion asks “whether the commissioner is
now required by statute to affirmatively revoke plain-
tiff’s license on the basis of the same prior felony.”33 As
far as I can tell, no party or justice disputes that the
answer to this question is quite obviously “no,” nor is
the answer to this question relevant to a disposition
here. OFIS admits that it does not seek to revoke
plaintiff’s license on the basis of any post-licensure
conduct by plaintiff, nor does OFIS argue that the
statute, as it is currently written, requires revocation.
Instead, OFIS argues that because it was illegal to
license plaintiff in the first place under the statute as it
existed in 2004, the issuance of the license was outside
OFIS’s administrative authority and the license there-
fore must be revoked.

Additionally, the lead opinion asks “whether the
commissioner is now permitted to revoke plaintiff’s
license on the basis of the same prior felony.” It then
curiously and circularly answers this question by stat-
ing that “the commissioner may not revoke a license on
the basis of the erroneous belief that he must do so
when, in fact, he has discretion.”34

Again, the question posed and answer provided by
the lead opinion is irrelevant to the actual argument
that OFIS makes as authority for its ability to revoke

33 Ante at 211.
34 Ante at 216.
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plaintiff’s license in the instant case. As OFIS argued in
its brief and as OFIS’s attorney readily noted at oral
argument, the OFIS commissioner in this case is not
exercising his discretionary authority under MCL
500.1239. Instead, counsel for OFIS urged at oral
argument that the commissioner was

being guided by the mandatory language of [MCL
500.]1205 and further guided by this Court’s decisions in
similar licensing cases where this Court has clearly said
when a license is granted in excess of the statutory author-
ity or in violation of it, it’s not discretionary and the agency
is bound to revoke it.

* * *

[While] procedurally this is a revocation proceeding, . . .
the revocation proceeding is touched off by the grant of an
improper license. So it’s not — this proceeding is not gov-
erned by the normal discretionary standard for revocation
because the license here was never validly issued by the
agency.

Indeed, counsel for OFIS further admitted that if this
were a typical revocation proceeding governed by the
discretionary standard employed in such proceedings,
then the commissioner would have “no grounds to
revoke Mr. King’s license . . . .” However, as OFIS ar-
gues and the above analysis demonstrates, that does not
dispose of the true issue in this case: whether the
statute, as it was written in 2004, mandated that
plaintiff not be given a license, thus making his subse-
quent licensure invalid. And as previously discussed,
this Court’s caselaw has continually reaffirmed that
even though statutory revocation provisions may be
written as discretionary, those revocation procedures
must be invoked if the original license was granted in
excess of an agency’s authority.
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By invoking a premise that OFIS readily concedes and
by ignoring the argument OFIS actually proffers in de-
fense of its action here, the author of the lead opinion
renders an opinion that is largely unresponsive to the
issues raised by this appeal. This error is further compli-
cated by the fact that the lead opinion declines to address
whether equity may otherwise be invoked to save plain-
tiff’s license. Indeed, the lead opinion makes “no pro-
nouncement about whether equity applies here or what
effect it might have.”35 It does so notwithstanding the fact
that the linchpin of plaintiff’s entire argument is that
OFIS is equitably estopped from revoking his license
because of plaintiff’s truthful disclosure of his felony and
OFIS’s full review and waiver of the same. Similarly,
equity was also the only basis on which the lower courts
rendered their decisions. However, as the above statutory
analysis demonstrates, and contrary to the concurring
justice’s position, equity cannot be properly invoked in
this case because the statute mandates a particular out-
come. The lead opinion avoids this established principle by
disclaiming that it is using equity even though its statu-
tory analysis fails to establish a sufficient and alternative
basis to do so.

Finally, the lead opinion also fails to distinguish (or
even discuss) any of the relevant caselaw holding that a
license issued in violation of a statute should be re-
voked. Nor do the justices joining the lead and concur-
ring opinions appear willing to recognize the implica-
tions of their decision today, and I question whether
those justices would draw the same conclusions if
plaintiff here were less sympathetic. Consider, for ex-
ample, a convicted child molester who received a license
to open a daycare center, contrary to a clear statutory

35 Ante at 216-217.
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mandate preventing such licensure.36 Would the major-
ity justices here prevent the government from revoking
the invalid license? Similarly, consider a dangerous felon
who was inappropriately and illegally provided a license to
carry a firearm, contrary to the clear statutory mandate
preventing such licensure37 and the fact that possession
of a firearm by such a person is a separate crime
punishable by up to five years in prison.38 Would the
majority justices here allow the felon to retain his
firearm license? In these scenarios, would the concur-
ring justices in particular still unequivocally “hold that
a governmental licensing agency is estopped from re-
voking a license solely on the basis of the same fully
disclosed and accurate facts for which it had previously
granted an express waiver if the licensee has reasonably
relied to his detriment on the issued license”?39 Indeed,
such a rule has the potential to establish an untenable
state of affairs in which every bureaucrat would become a
king unto himself whose decisions—no matter how con-
trary to established law—are insulated from challenge.

III. CONCLUSION

The proper interpretation of the relevant statutory
provisions as articulated in this dissent would admit-
tedly produce a result in this case that is harsh for this
plaintiff who properly disclosed a condition that made
him ineligible for the license he was improvidently
granted. While this result is unfortunate for this par-
ticular plaintiff, it is also what the law requires. The
inflexibility purposely built into this statute by the
Legislature and approved by the Governor is the result

36 See MCL 722.115g(3).
37 See MCL 28.425b; MCL 28.425b(7)(f) and (11).
38 See MCL 750.224f.
39 Ante at 217.
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of policy determinations made by those political
branches of government.40 Save those statutes that are
an affront to the constitution, no court can employ its
limited judicial power to overcome a valid statutory
mandate. Nor can the rule of law, as prescribed by MCL
500.1205(1)(b) when read in the context of MCL
500.1239(1) and MCL 500.1206a, be displaced by the
actions of OFIS administrators. An administrative
agency may exercise only the powers provided to it and
must act within the parameters conferred upon it by
statutory law.41 Action in excess of these powers or
outside these parameters in situations in which the
Legislature has mandated a specific outcome is not
valid. Because the majority justices here effectively
sanction such impermissible conduct, I dissent.

CORRIGAN and MARKMAN, JJ., concurred with YOUNG, J.

40 The purposefulness of this inflexibility and the bright-line nature of this
rule was reaffirmed when the Legislature amended MCL 500.1239(1) in
2009 in order to remove any dispute that OFIS must deny convicted felons
a license to be a resident insurance producer. MCL 500.1239 now provides:

(1) In addition to any other powers under this act, the commis-
sioner may place on probation, suspend, or revoke an insurance
producer’s license or may levy a civil fine under section 1244 or any
combination of actions, and the commissioner shall refuse to issue a
license under section 1205 or 1206a, for any 1 or more of the
following causes:

* * *

(f) Having been convicted of a felony. [Emphasis added.]

This amended language unanimously passed both chambers of the
Michigan Legislature, and was signed into law by Governor Granholm on
January 5, 2009. See 2008 PA 423.

41 See, e.g., Union Carbide Corp v Pub Serv Comm, 431 Mich 135, 146;
428 NW2d 322 (1988); Mason Co Civic Research Council v Mason Co, 343
Mich 313, 326-327; 72 NW2d 292 (1955); Taylor v Pub Utilities Comm,
217 Mich 400, 402-403; 186 NW 485 (1922).
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PEOPLE v LOWN

Docket No. 139969. Argued October 5, 2010 (Calendar No. 2). Decided
January 14, 2011.

Donald A. Lown was arrested on a charge of second-degree home
invasion in September 2005 while on parole. After several adjourn-
ments, docketing delays, other unexplained delays, and the ap-
pointment of new attorneys, defendant moved in December 2007
to dismiss the charge on the basis of the statutory 180-day rule,
MCL 780.131 and MCL 780.133, which applies to inmates housed
in state correctional facilities who have charges pending against
them. The Saginaw Circuit Court, Lynda L. Heathscott, J., denied
the motion in April 2008 on the ground that the prosecution had
made good-faith attempts to prepare for trial and was at all times
ready to proceed with trial. Defendant appealed that denial, and
also argued that his constitutional right to a speedy trial had been
violated. The Court of Appeals initially denied defendant’s appli-
cation for leave to appeal but, pursuant to the Supreme Court’s
order to consider the case as on leave granted, 483 Mich 893
(2009), the Court of Appeals, JANSEN, P.J., and FORT HOOD and
GLEICHER, JJ., affirmed in part in an unpublished opinion per
curiam, issued October 1, 2009 (Docket No. 287033), concluding
that although more than 180 days of the total delay were caused by
factors that were not attributable to defendant, dismissal was not
required because the prosecution had been ready and willing to go
to trial within the 180-day period and had made a good-faith effort
to do so. The Court of Appeals remanded the case to the trial court
to address defendant’s constitutional claim. The Supreme Court
granted defendant’s application for leave to appeal. 485 Mich 1036
(2010).

In an opinion by Justice CORRIGAN, joined by Chief Justice
YOUNG and Justices MARKMAN and HATHAWAY, the Supreme Court
held:

The statutory 180-day rule, MCL 780.131 and MCL 780.133,
requires the dismissal of a criminal case only if action is not
commenced in the case within 180 days after the prosecutor
receives the required notice from the Department of Corrections.
If the prosecution has proceeded promptly within 180 days to move
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the case to the point of readiness for trial, dismissal is not required
under MCL 780.133 unless, after some preliminary step in the case
occurs, that initial action is followed by inexcusable delay beyond
the 180-day period and an evident intent not to bring the case to
trial promptly.

1. MCL 780.131(1) sets forth the general rule that an inmate
housed in a state correctional facility who has criminal charges
pending against him or her must be brought to trial within 180
days after the Department of Corrections delivers written notice of
information concerning the inmate’s imprisonment to the pros-
ecuting attorney. Under MCL 780.133, if action is not commenced
on the matter within the 180-day period, the court loses jurisdic-
tion and must dismiss the matter with prejudice. To commence
action within the 180-day period in accordance with these provi-
sions, a prosecutor need not ensure that the trial actually begins,
or is completed, within that period. Rather, under People v
Hendershot, 357 Mich 300 (1959), it is sufficient that the prosecu-
tor proceeds promptly and moves the case to the point of readiness
for trial within the 180-day period.

2. The practice of allocating periods of pretrial delay between the
parties originates not from Michigan’s statutory 180-day rule but
from jurisprudence governing the constitutional right to a speedy
trial. The balancing test applicable to speedy-trial cases employs
factors that include the reasons for the pretrial delay and whether the
defendant was prejudiced. Courts may consider what portions of the
delay were attributable to each party when determining whether a
defendant’s speedy-trial rights have been violated and may attribute
unexplained delays, or inexcusable delays caused by the court, to the
prosecution. Because the 180-day period addressed in MCL
780.131(1) and MCL 780.133 consists of the consecutive 180 days
beginning on the day after the prosecutor receives the required notice
from the Department of Corrections, the relevant threshold question
is not whether 180 days of delay since that date may be attributable
to the prosecution, but whether action was commenced within this
180-day period in accordance with Hendershot. If it has, the rule is
satisfied unless the prosecutor’s initial steps are followed by inexcus-
able delay beyond the 180-day period and an evident intent not to
bring the case to trial promptly. While a court may find it necessary
to consider the causes of delay to determine whether delay beyond the
period is inexcusable or whether the prosecutor lacked an evident
intent to bring the case to trial promptly, this consideration is
unnecessary for calculation of the statutory 180-day period, which is
a fixed, consecutive period that is not subject to apportionment.
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3. The statutory 180-day rule has no judicially created good-faith
exception. The text of MCL 780.133 clearly contemplates that a court
may retain jurisdiction despite the passage of 180 days after the
Department of Corrections sent the required notice as long as action
was commenced on the matter within the 180-day period. Under
Hendershot, good faith is not an exception to this requirement, but
an element of the action required within the 180-day period to avoid
dismissal under MCL 780.133, which is good-faith action taken well
within the period in order to ready the case for trial. A court may
conclude that action was commenced on the matter within 180
days—and thus may maintain jurisdiction under MCL 780.133—only
if the action was genuinely, or in good faith, taken to promptly bring
the case to trial, not if the action was simply an initial step accom-
panied by a lack of genuine intent to move forward on the case, as
evident in the prosecutor’s subsequent action or inaction within or
beyond the 180-day period. Interpretations of Hendershot that char-
acterize its discussion of good faith as a judicially created exception to
the 180-day rule are overruled.

4. MCL 780.131 and MCL 780.133 do not create a strict
jurisdictional rule requiring dismissal with prejudice 180 days
after the notice was sent unless a defendant requires a delay to
vindicate his constitutional rights. Because MCL 780.133 deprives
the court of jurisdiction only if action is not commenced within the
180-day period, the jurisdictional aspect of the rule does not hinge
on whether the trial has begun or has been completed within the
period. Further, because the type of jurisdiction at issue concerns
the authority of the court over particular persons rather than the
court’s power to try the type of case at issue, it relates not to
subject-matter jurisdiction but to personal jurisdiction, which is
waivable. Accordingly, a defendant may forfeit the rule requiring
action to commence within 180 days by requesting or consenting
to delays, and if good-faith action was commenced within the
180-day period in order to ready the case for trial, the trial court is
not deprived of jurisdiction even if the trial itself is not commenced
or completed within the period.

Affirmed.

Justice MARILYN KELLY, joined by Justice CAVANAGH, dissenting,
agreed with the majority that the statutory 180-day rule is
jurisdictional, that it relates to personal rather than subject-
matter jurisdiction, and that it divests a court of personal juris-
diction over a defendant if action is not commenced within 180
days of the statutorily required notice. She dissented from the
majority’s holding that the action that must be commenced is
something other than the trial itself. Furthermore, responsibility
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for the periods of delay must be ascribed to the defendant where
proper in order to determine which the defendant caused and thus
waived for purposes of calculating the 180-day period. By request-
ing or consenting to a delay, the defendant waives only that specific
period of delay. Any delays caused by the prosecution or the judge
must be counted in the 180-day period. Finally, she would overrule
Hendershot and hold that the 180-day rule requires that trial be
commenced within 180 days of notice to the prosecution, excluding
periods of delay that the defendant waived.

Justice MARY BETH KELLY did not participate in the decision of
the case, which the Supreme Court considered before she assumed
office, in order to avoid unnecessary delay to the parties.

1. CRIMINAL LAW — SPEEDY TRIAL — 180-DAY RULE — COMMENCEMENT OF
ACTION.

The statutory 180-day rule requires the dismissal of a criminal case
pending against a defendant who is an inmate of a state correc-
tional facility only if action is not commenced in the case within
180 days after the prosecutor receives the required notice from the
Department of Corrections of the place of the inmate’s imprison-
ment and a request for final disposition; if the prosecution has
proceeded promptly within 180 days to move the case to the point
of readiness for trial, dismissal is not required unless, after some
preliminary step in the case occurs, that initial action is followed
by inexcusable delay beyond the 180-day period and an evident
intent not to bring the case to trial promptly (MCL 780.131[1],
780.133).

2. CRIMINAL LAW — SPEEDY TRIAL — 180-DAY RULE — DELAYS IN CRIMINAL
PROCEEDINGS AGAINST INMATES — CAUSES OF DELAYS.

Delays attributable to the prosecutor or the court both within and
after the statutory 180-day period within which action must be
commenced against an inmate of a state correctional facility may
be relevant to whether delay beyond the period is inexcusable or
whether the prosecutor lacked an evident intent to bring the case
to trial promptly; they are not relevant for calculating the statu-
tory 180-day period itself (MCL 780.131[1], 780.133).

3. CRIMINAL LAW — SPEEDY TRIAL — 180-DAY RULE — JURISDICTION — PERSONAL
JURISDICTION.

The provision divesting a court of jurisdiction if action against an
inmate of a state correctional facility is not commenced in accor-
dance with the statutory 180-day rule relates to personal jurisdic-
tion and may be waived or forfeited by the defendant (MCL
780.131[1], 780.133).
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Bill Schuette, Attorney General, B. Eric Restuccia,
Solicitor General, Michael D. Thomas, Prosecuting At-
torney, and J. Thomas Horiszny, Assistant Prosecuting
Attorney, for the people.

State Appellate Defender (by Jacqueline J. McCann)
for defendant.

Amicus Curiae:

Brian Peppler, Kym L. Worthy, and Timothy A.
Baughman for the Prosecuting Attorneys Association of
Michigan.

CORRIGAN, J. This case requires us to clarify the
correct interpretation of the statutory “180-day rule”
established by MCL 780.131 and MCL 780.133. The
object of this rule is to dispose of new criminal
charges against inmates in Michigan correctional
facilities; the rule requires dismissal of the case if the
prosecutor fails to commence action on charges pend-
ing against an inmate within 180 days after the
Department of Corrections (DOC) delivers notice of
the inmate’s imprisonment. We reaffirm that the rule
does not require that a trial be commenced or com-
pleted within 180 days of the date notice was deliv-
ered. Rather, as this Court has held for more than 50
years, it is sufficient that the prosecutor “proceed
promptly” and “move[] the case to the point of
readiness for trial” within the 180-day period. People
v Hendershot, 357 Mich 300, 304; 98 NW2d 568
(1959). Significantly, although a prosecutor must
proceed promptly and take action in good faith in
order to satisfy the rule, there is no good-faith
exception to the rule. Instead, as originally articulated
in Hendershot, good faith is an implicit component of
proper action by the prosecutor, who may not satisfy
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the rule simply by taking preliminary steps toward
trial but then delaying inexcusably. We further clarify
that the statutory 180-day period is, by the plain
terms of the statute, a fixed period of consecutive
days beginning on the date when the prosecutor
receives the required notice from the DOC. Thus, the
relevant question is not whether 180 days of delay
since that date may be attributable to the prosecutor,
but whether action was commenced within 180 cal-
endar days following the date the prosecutor received
the notice. If so, the rule has been satisfied unless the
prosecutor’s initial steps are “followed by inexcusable
delay beyond the 180-day period and an evident
intent not to bring the case to trial promptly . . . .”1

Accordingly, a court should not calculate the 180-day
period by apportioning to each party any periods of
delay after the DOC delivers notice. Finally, we note
that a violation of the 180-day rule—which deprives the
court of “jurisdiction,” MCL 780.133—specifically di-
vests the court of personal jurisdiction over the defen-
dant for the particular action.

The statutory 180-day rule was satisfied here be-
cause the prosecutor commenced action well within 180
days after receiving notice from the DOC, “proceed[ed]
promptly and with dispatch thereafter toward readying
the case for trial,” and “[stood] ready for trial within
the 180-day period . . . .”2 Moreover, the record contains
no evidence that ensuing delays caused in part by
docket congestion were without reason or otherwise
inexcusable under the facts of this case; indeed, defen-
dant either requested or explicitly consented to each
adjournment. For these reasons, we affirm the judg-
ment of the Court of Appeals.

1 Hendershot, 357 Mich at 303.
2 Id. at 304.
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I. FACTS AND PROCEEDINGS

A. SEPTEMBER 2005 TO JULY 2006

Proceedings in this case began in September 2005
when the Saginaw County Prosecuting Attorney
charged defendant, Donald Allen Lown, with second-
degree home invasion.3 Defendant was arrested and
held in the Saginaw County jail. Because defendant was
on parole, the DOC issued a parole violation hold;
accordingly, defendant was ineligible for release on
bond. Defendant’s initial period of confinement in the
county jail—from September 2005 through early May
2006—is not the basis for his current claim that the
statutory 180-day rule was violated. But the events of
this period in part explain why defendant still had not
been tried as of August 8, 2008, when he filed this
appeal.

Defendant was arraigned in the Saginaw Circuit
Court on November 7, 2005. A joint trial with his
codefendant was scheduled to begin on February 7,
2006. The trial was postponed after the court granted a
motion for separate trials filed by defendant’s first
appointed attorney, Keith Skutt. Defendant subse-
quently offered to plead guilty. A plea hearing was
scheduled for January 30, 2006. By the time of the
hearing, however, defendant had changed his mind
about the plea and requested a new attorney. Skutt
moved to withdraw from representation and stated that
defendant was “willing to waive his right to trial within
180 days” to await new counsel. The court denied the
motion to withdraw. Without objection by either party,
the trial was ultimately rescheduled for May 9, 2006, in
part because of docket congestion.

3 MCL 750.110a(3).
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On April 20, 2006, defendant moved for release on
bond—or, in the alternative, for dismissal of the home-
invasion charge—because he had been jailed for more
than 180 days and the trial had yet to commence. On
May 1, 2006, the court granted the motion for a
personal recognizance bond under MCR 6.004(C),
which allows for the release on bond of defendants who
are jailed for more than 180 days as a result of pending
charges. The court initially delayed ruling on defen-
dant’s alternative argument that dismissal was re-
quired under the statutory 180-day rule and MCR
6.004(D), which apply to inmates of correctional facili-
ties.4 The prosecutor responded that the statutory rule
did not apply to defendants held in county jails or to
parole detainees. Meanwhile, as a result of the court’s
order releasing defendant on bond for the pending
charge, the DOC took defendant into custody on May 4,
2006, for violating parole.

The court denied defendant’s motion to dismiss un-
der the statutory 180-day rule in an order entered on
June 16, 2006, citing People v Chavies, 234 Mich App
274; 593 NW2d 655 (1999).5 Defendant claims that,
after he was reimprisoned by the DOC, no one took
steps to ensure his availability for the May 9, 2006,
trial; he claims that this failure to act caused the court
to reschedule the trial for July 5, 2006. By stipulation of
the parties, however, the July 5 date was adjourned and

4 The rule requiring a personal recognizance bond, MCR 6.004(C)—which
applies a 180-day period in certain felony cases—is distinct from the
statutory 180-day rule at issue here. The statutory rule, MCL 780.131 and
MCL 780.133, is reflected in MCR 6.004(D).

5 As we will discuss further, the court and parties appear to have been
unaware that, two days before the trial court’s June 16, 2006, order, this
Court overruled the relevant aspects of Chavies in People v Williams, 475
Mich 245; 716 NW2d 208 (2006). Defendant’s appellate counsel concedes,
however, that the Williams opinion did not entitle defendant to dismissal
under the 180-day rule at the time of his first motion to dismiss.
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the trial was rescheduled for September 19, 2006, to
accommodate defense counsel’s summer vacation plans.
On July 17, 2006, Skutt filed another motion to with-
draw as counsel, stating that defendant had filed a
grievance against him with the Attorney Grievance
Commission. On July 28, 2006, the court granted
Skutt’s motion to withdraw and appointed a second
attorney, Timothy Lynch, to represent defendant.

Around this time the DOC sent certified written
notice of defendant’s incarceration to the prosecutor as
required by MCL 780.131. The prosecutor received the
notification no later than July 22, 2006.6 Thus, the
statutory 180-day period relevant to this appeal began
on July 23, 2006.7

B. SEPTEMBER 2006 TO APRIL 2008

On the next scheduled trial date of September 19,
2006, defendant rejected a plea agreement offered by
the prosecutor. Lynch moved for an adjournment to
allow more time for trial preparation. Defendant stated
on the record that he had no objection to the adjourn-
ment. The trial was rescheduled for November 28, 2006.
On that date, the parties again appeared. Defendant
rejected yet another plea offer from the prosecutor, and

6 Defendant states that the prosecutor received notice no later than
July 22, 2006. July 22, 2006, is also the date employed by the Court of
Appeals in its analysis. Accordingly, we rely on the July 22 date here.
Defendant nonetheless observes that the return receipt for the notice
appears to have been signed by the prosecutor’s office on July 19, 2006.
Moreover, in its brief before the trial court, the prosecution admitted
receiving notice on July 18, 2006, which was the date the trial court used
in its analysis. Using either of the earlier possible receipt dates in our
analysis would not change the outcome of this case.

7 Williams, 475 Mich at 256 n 4 (stating that the 180-day period begins
the day after the prosecution receives the written notice required by MCL
780.131).
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both sides were prepared for trial. But, because defen-
dant was imprisoned with the DOC on prior convictions
as a result of his parole violation—that is, he was not
incarcerated as a result of the pending charge—the
court itself adjourned the trial so proceedings against
local jail inmates could take precedence. The court
stated that defendant “will be tried next year.” Neither
party objected.

The trial was next scheduled to begin on April 24,
2007. At a hearing on that date the court denied
defendant’s motion to dismiss Lynch and asserted that
jury selection would begin later that week. Off the
record, the trial was adjourned yet again to July 11,
2007, apparently as a result of docket congestion. On
July 11, 2007, the case was adjourned to September 5,
2007. The court explained simply: “We’ve taken the
time here to determine when this case is going to be
reset and everybody is going to be available.”

The case was pushed to one day later, September 6,
2007, at which time the parties appeared and the
prosecution stated that it was ready to proceed. But, in
the meantime, Lynch had moved to withdraw as coun-
sel, noting defendant’s “antagonistic, demeaning, deni-
grating attitude” towards him and stating that defen-
dant had filed an unwarranted grievance against him
with the Attorney Grievance Commission. The court
granted the motion. James Tiderington was appointed
as replacement counsel for the defense on September
12, 2007.

The trial was rescheduled for December 4, 2007. On
that date, the court granted Tiderington’s motion for an
adjournment in order to file a motion to dismiss under
the statutory 180-day rule. In a December 7, 2007,
motion, Tiderington observed that the Court of Ap-
peals’ opinion in Chavies—on which the trial court
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relied in its June 16, 2006, order denying defendant’s
first motion to dismiss—had been overruled by the June
14, 2006, Williams decision. The court ordered briefing
and held two hearings to consider the issue.

In an April 15, 2008, opinion and order, the court
denied defendant’s motion. It noted that, although 180
days had passed since the prosecutor received notice
from the DOC, the “good faith exception” to the 180-
day rule precluded dismissal.8 The prosecution had
taken good-faith action toward preparing for trial
within the 180-day period—indeed it was, “at all times,
ready, willing and able to proceed with trial of this
case”—and “[a]ll adjournments were made at the De-
fendant’s request or otherwise beyond the Prosecu-
tion’s control.” Over the prosecutor’s objection, the
court also granted defendant’s motion to stay the
proceedings while defendant appealed its ruling in the
Court of Appeals.

C. APPELLATE PROCEEDINGS

The Court of Appeals9 affirmed in part, concluding
that the statutory 180-day rule did not require dis-
missal of the home-invasion charge.10 Citing People v

8 The court cited caselaw that included Hendershot.
9 People v Lown, unpublished opinion per curiam of the Court of

Appeals, issued October 1, 2009 (Docket No. 287033). The Court of
Appeals had initially denied defendant’s application for leave to appeal
“for failure to persuade the Court of the need for immediate appellate
review.” People v Lown, unpublished order of the Court of Appeals,
entered October 30, 2008 (Docket No. 287033). Defendant applied for
leave to appeal in this Court and we remanded, directing the Court of
Appeals to consider the case as on leave granted. People v Lown, 483 Mich
893 (2009).

10 The Court of Appeals remanded for further proceedings before the
trial court concerning defendant’s separate claim—which was not ad-
dressed by the trial court—that the delays deprived him of his constitu-
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Crawford, 232 Mich App 608, 613-615; 591 NW2d 669
(1998), the Court began by calculating the period of
delay specifically attributable to the prosecution or the
court, and not attributable to defendant, beginning on
July 23, 2006. The Court concluded that more than 180
days of the total delay were caused by docket congestion
or unexplained factors that must be attributed to the
prosecution under People v England, 177 Mich App 279,
285; 441 NW2d 95 (1989).

Nonetheless, the Court concluded that dismissal was
not required because the prosecution was “ready and
willing to go to trial at least as early as September 19,
2006.”11 The Court observed that this date was “well
within the initial 180-day period, and it appears from
the record that the prosecution had made a good-faith
effort to proceed to trial at that time.”12 Thus, the Court
concluded that the 180-day rule was not violated, ap-
plying the reasoning of People v Michael Davis, 283
Mich App 737; 769 NW2d 278 (2009). Davis relied on
this Court’s decision in Hendershot to conclude that
“ ‘trial or completion of trial’ ” within the 180-day
period is unnecessary to satisfy the statutory rule;
rather, if “ ‘apparent good-faith action is taken well
within the [180-day] period and the people proceed
promptly and with dispatch thereafter toward readying
the case for trial, the condition of the statute for the
court’s retention of jurisdiction is met.’ ”13

Defendant petitioned this Court to review the Court
of Appeals’ judgment. We granted his application for

tional right to a speedy trial under the United States and Michigan
Constitutions and related statutory and court rule provisions. US Const,
Am VI; Const 1963, art 1, § 20; MCL 768.1; MCR 6.004(A). This issue is
not currently before us.

11 Lown, unpub op at 4.
12 Id.
13 Davis, 283 Mich App at 741, quoting Hendershot, 357 Mich at 304.
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leave to appeal and directed the parties to include
among the issues to be briefed

(1) whether the 180-day rule, MCL 780.131 and 780.133, is
jurisdictional, and if so, whether it permits any delay in
trial beyond 180 days from the date of the Department of
Corrections notice; (2) whether a strict jurisdictional read-
ing of the rule violates a defendant’s constitutional rights
when a delay in trial beyond the 180 days is sought by the
defendant, as occurred in this case; (3) whether, if some
delay in trial beyond 180 days is permitted by the statutory
provisions, any such delay should be evaluated by attrib-
uting it to the defendant or the prosecution, and if so,
whether action of the circuit court, such as delay due to
docket management concerns, should automatically be
attributed to the prosecution; (4) whether a prosecutor’s
good-faith efforts to bring a defendant to trial within the
initial 180-day period is of any relevance in the application
of the statutory provisions, and if so, whether the prosecu-
tor must remain prepared at all times to go to trial in order
to avoid dismissal of the case under the rule; and (5) if this
Court were to determine that the 180-day rule is jurisdic-
tional and does not permit any delays in the commence-
ment of trial, whether and to what extent that determina-
tion should be applied retroactively.[14]

II. STANDARD OF REVIEW

This case requires us to consider the meaning and
proper application of MCL 780.131 and MCL 780.133.
We review de novo questions of statutory interpreta-
tion.15 Our goal when interpreting a statute is to “as-
certain and give effect to the intent of the Legislature”
as manifested in the plain language of the statute.16 If
the language is “clear and unambiguous,” we need go

14 People v Lown, 485 Mich 1036 (2010).
15 People v Charles Davis, 468 Mich 77, 79; 658 NW2d 800 (2003).
16 Id.
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no further; courts will not engage in additional judicial
construction of an unambiguous statute.17

III. DISCUSSION

A. INTERPRETATION OF THE STATUTORY 180-DAY RULE

The relevant subsection of MCL 780.131 provides:

Whenever the department of corrections receives no-
tice that there is pending in this state any untried
warrant, indictment, information, or complaint setting
forth against any inmate of a correctional facility of this
state a criminal offense for which a prison sentence
might be imposed upon conviction, the inmate shall be
brought to trial within 180 days after the department of
corrections causes to be delivered to the prosecuting
attorney of the county in which the warrant, indictment,
information, or complaint is pending written notice of
the place of imprisonment of the inmate and a request
for final disposition of the warrant, indictment, informa-
tion, or complaint. The request shall be accompanied by
a statement setting forth the term of commitment under
which the prisoner is being held, the time already served,
the time remaining to be served on the sentence, the
amount of good time or disciplinary credits earned, the
time of parole eligibility of the prisoner, and any deci-
sions of the parole board relating to the prisoner. The
written notice and statement shall be delivered by cer-
tified mail.[18]

Thus, MCL 780.131(1) states the general rule requiring
that an inmate housed in a state correctional facility
who has criminal charges pending against him “shall be
brought to trial within 180 days after” the DOC delivers
written notice of information concerning the inmate’s
imprisonment to the prosecuting attorney. The 180-day

17 Id.
18 MCL 780.131(1).
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period begins running on the day after the prosecutor
receives the required notice.19

MCL 780.133 governs failure to comply with the
180-day rule:

In the event that, within the time limitation set forth in
[MCL 780.131], action is not commenced on the matter for
which request for disposition was made, no court of this
state shall any longer have jurisdiction thereof, nor shall
the untried warrant, indictment, information or complaint
be of any further force or effect, and the court shall enter
an order dismissing the same with prejudice.

This provision specifies that if “action is not com-
menced on the matter” within the 180-day period, the
court loses jurisdiction and must dismiss the matter
with prejudice. It does not employ the same word used
in MCL 780.131(1); it does not state that the court loses
jurisdiction if the trial has not begun. It also does not
state that the court loses jurisdiction if the action is not
complete. Rather, it requires the commencement—or
beginning—of “action.” In this context, the word “ac-
tion” has complementary and relatively uncontrover-
sial meanings. “Action” may encompass, for example,
the “process of doing something; conduct or behavior,”
an act or a “thing done,” or, in the context of court
proceedings, a “civil or criminal judicial proceeding.”20

A “proceeding,” in turn, generally includes the “regular
and orderly progression of a lawsuit, including all acts
and events between the time of commencement and the
entry of judgment”; it may also mean an “act or step
that is part of a larger action.”21 Thus, this Court has
long held that to commence action within the 180-day
period, a prosecutor need not ensure that the trial

19 Williams, 475 Mich at 256 n 4.
20 Black’s Law Dictionary (7th ed).
21 Id.
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actually begins, or is completed, within that period.
Rather, the prosecutor must have undertaken action—or,
put otherwise, begun proceedings—against the defendant
on the charges (or the “matter”).22 As we explained in
Hendershot:

The statute does not require the action to be com-
menced so early within the 180-day period as to insure
trial or completion of trial within that period. If . . .
apparent good-faith action is taken well within the
period and the people proceed promptly and with dis-
patch thereafter toward readying the case for trial, the
condition of the statute for the court’s retention of
jurisdiction is met.[23]

Accordingly,

[w]hen the people have moved the case to the point of
readiness for trial and stand ready for trial within the
180-day period, defendant’s delaying motions, carrying the
matter beyond that period before the trial can occur, may
not be said to have brought the statute into operation,
barring trial thereafter.[24]

On the other hand, if the prosecutor takes no action or
delays inexcusably after taking preliminary steps, the
rule may be violated:

22 Contrast People v Swafford, 483 Mich 1, 3; 762 NW2d 902 (2009), in
which we had “no choice” but to dismiss the charges with prejudice on
the basis of the language of the Interstate Agreement on Detainers (IAD),
MCL 780.601, which expressly premises dismissal on a prisoner not being
“brought to trial within” 180 days of notice. Swafford explained that
“[h]owever harsh and inflexible a remedy for failure to comply with the
IAD this may be adjudged, it is plainly what our Legislature requires.”
Swafford, 483 Mich at 17. The distinct language of MCL 780.133 plainly
does not require dismissal although a prisoner was not brought to trial
within 180 days if the prosecutor nonetheless commenced action in the
case within that period.

23 Hendershot, 357 Mich at 304.
24 Id.
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Clearly, if no action is taken and no trial occurs within
180 days, the statute applies. If some preliminary step or
action is taken, followed by inexcusable delay beyond the
180-day period and an evident intent not to bring the case
to trial promptly, the statute opens the door to a finding by
the court that good-faith action was not commenced as
contemplated by [MCL 780.133], thus requiring dis-
missal.[25]

In this case, the Court of Appeals correctly relied
on these propositions from Hendershot, as quoted by
the Court of Appeals’ decision in Davis.26 The 180-day
period began July 23, 2006, and ended January 19,
2007. As the Court of Appeals concluded, the pros-
ecutor not only commenced action within this period
but was prepared to proceed to trial at least by
September 19, 2006, which was the first scheduled
trial date after the 180-day period commenced. Trial
was postponed that day as the result of defense
counsel’s motion for adjournment; defendant himself
expressly stated on the record that he did not object
to the adjournment. The record further shows that
the prosecutor remained ready for trial at subsequent
rescheduled trial dates, including November 28,
2006; April 24, 2007; and September 6, 2007. On the
next scheduled trial date, December 4, 2007, defen-
dant moved to adjourn to bring the motion to dismiss
under the 180-day rule that led to this appeal. In the
words of the trial court, the prosecutor was, “at all
times, ready, willing and able to proceed with trial of
this case.” Indeed, the record shows that the victims
of the home invasion were also in the courtroom,
ready to testify, on each of the numerous scheduled
trial dates.

25 Id. at 303-304.
26 Lown, unpub op at 4, quoting Davis, 283 Mich App at 741-742.
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Further, the court itself appears to have been ready
to proceed as of September 19, 2006, when defendant
moved to adjourn. Later adjournments were attribut-
able both to the defense and to docket congestion. The
Court of Appeals has observed that the “burden im-
posed” by MCL 780.131 and MCL 780.133 “rests as
much upon the court as upon the prosecutor” because
“the scheduling of cases is not controlled by the pros-
ecutor.”27 Accordingly, the Court of Appeals here relied
on cases, including England, for the proposition that
“ ‘[a]ll adjournments without reason and unexplained
delays are chargeable to the prosecution’ ” without
regard to whether the prosecutor is otherwise ready to
proceed to trial.28 As we will discuss further, the Court of
Appeals erred when calculating the 180-day period by
attributing individual periods of delay to the parties. But,
to the extent that docket congestion could be relevant,
clearly the congestion here was generally explained and
excusable. At several hearings, the court explicitly con-
firmed that defendant would not be prejudiced by further
adjournments because he was imprisoned as a result of
sentences for prior convictions to which any new sen-
tences would be consecutive. Indeed, several adjourn-
ments were necessary because other defendants, who
unlike defendant were jailed solely as a result of pending
charges, would be prejudiced by additional delays. Finally,
defendant did not object—and often explicitly
consented—to the adjournments attributable to docket
congestion. Accordingly, even if the court was responsible
for delaying the proceedings after action was commenced,
first, the record does not reflect that the delays were

27 People v Wolak, 153 Mich App 60, 65; 395 NW2d 240 (1986).
28 Lown, unpub op at 2, quoting England, 177 Mich App at 285, which

cited, among other cases, Wolak.
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unexplained or without reason in the context of this case,
and, second, defendant waived or forfeited any error in
this regard.

For these reasons, the trial court properly denied
defendant’s motion to dismiss the case under the 180-
day rule, and the Court of Appeals properly affirmed
that denial. Action was commenced “well within the
period,” and the prosecution “proceed[ed] promptly and
with dispatch thereafter toward readying the case for
trial” and “[stood] ready for trial within the 180-day
period.”29 And there is no evidence that ensuing delays
caused by docket congestion were without reason or
otherwise inexcusable under the facts of this case.

Moreover, this analysis alone was a sufficient basis
for the lower courts’ conclusions that the 180-day rule
was satisfied. It was unnecessary for the Court of
Appeals to calculate the number of days of delay attrib-
utable to the prosecutor, the court, or defendant begin-
ning on July 23, 2006. The relevant statutory provisions
do not describe the 180-day period as 180 total days of
delay attributable to the prosecutor or court, after
which the court may lose jurisdiction of the case.
Rather, they plainly describe the period as a single term
consisting of 180 consecutive days beginning at the time
the DOC delivers the required written notice to the
prosecutor. MCL 780.131(1) states that the inmate
“shall be brought to trial within 180 days after” the
DOC delivers notice. (Emphasis added.) MCL 780.133
similarly deprives the court of jurisdiction if “action is
not commenced” “within the time limitation set forth in
[MCL 780.131].” (Emphasis added.)

The practice of allocating periods of pretrial delay
between the parties originates not from Michigan’s
statutory 180-day rule, but from jurisprudence govern-

29 Hendershot, 357 Mich at 304.
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ing the constitutional right to a speedy trial.30 The
necessary inquiries are distinct. The United States
Supreme Court established a balancing test applicable
to speedy trial cases in Barker v Wingo, 407 US 514; 92
S Ct 2182; 33 L Ed 2d 101 (1972), which this Court
adopted in People v Grimmett, 388 Mich 590, 602-606;
202 NW2d 278 (1972).31 Relevant factors under this test
include the reasons for the pretrial delay and whether
the defendant was prejudiced.32 Accordingly, courts may

30 Periods of pretrial delay may also be allocated in other circum-
stances when called for by the governing statute or rule. For example,
the statute governing Michigan’s 180-day rule stands in contrast to
the IAD, which, as previously noted, premises dismissal not on the
failure to commence action within 180 days of notice, as in MCL
780.133, but solely on a prisoner not being “brought to trial within”
180 days of notice. Accordingly, the IAD expressly permits—and thus
excludes from the 180-day period—“necessary or reasonable continu-
ance[s]” for “good cause shown in open court . . . .” MCL 780.601, art
III(a).

A day count and assignment of responsibility for periods of delay are
also expressly required by Michigan’s pretrial release rule, MCR
6.004(C), which applies to defendants who are incarcerated as a result of
pending charges. Under this rule, “[i]n computing the 28-day and
180-day periods” after which a defendant generally must be released on
personal recognizance during the pendency of the proceedings, “the court
is to exclude” delays caused by various events including, for example,
“adjournment[s] requested or consented to by the defendant’s lawyer.”
MCR 6.004(C)(3).

The absence of any equivalent language in MCL 780.131 or MCL 780.133
referring to apportioning delay or granting continuances is highly signifi-
cant. As noted, MCL 780.133 prescribes a harsh penalty—dismissal of the
criminal charge with prejudice. It is entirely rational for the Legislature to
have employed language that ensures that this penalty obtains only when
“action is not commenced,” rather than when the defendant is not “brought
to trial,” when it drafted a serious penalty provision that contains no
mechanism for granting continuances or apportioning delay.

31 See People v Chism, 390 Mich 104, 111; 211 NW2d 193 (1973); People
v Collins, 388 Mich 680, 688; 202 NW2d 769 (1972).

32 See Barker, 407 US at 530; Chism, 390 Mich at 111.
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consider which portions of the delay were attributable
to each party when determining whether a defendant’s
speedy trial rights have been violated33 and may at-
tribute unexplained delays—or inexcusable delays
caused by the court—to the prosecution.34

Some cases have employed these elements of the speedy
trial test when reviewing motions for dismissal under the
statutory 180-day rule. For example, in Crawford, 232
Mich App at 613, and England, 177 Mich App at 285—on
which the Court of Appeals here relied—the Court applied
the statutory 180-day rule in part by calculating how
many days of delay were “chargeable” to the prosecutor
after the prosecutor received the required DOC notice.
But neither case offered a full explanation of why it
imported the speedy trial test into this context. Rather,
each case primarily cited portions of other cases that
addressed speedy trial challenges.35

We clarify that the 180-day period addressed in MCL
780.131 and MCL 780.133 consists of the consecutive
180 days beginning on the day after the prosecutor
receives the required notice from the DOC. The rel-
evant threshold question is, therefore, not whether 180
days of delay since that date may be attributable to the
prosecutor, but whether action was commenced within
this 180-day period as described earlier, in accordance
with Hendershot. If so, the rule has been satisfied
unless the prosecutor’s initial steps were “followed by
inexcusable delay beyond the 180-day period and an

33 See, e.g., Chism, 390 Mich at 112.
34 See, e.g., People v Ross, 145 Mich App 483, 491; 378 NW2d 517

(1985); People v Carner, 117 Mich App 560, 577; 324 NW2d 78 (1982).
35 England, 177 Mich App at 286, relied primarily on cases analyzing

the constitutional right to a speedy trial, including Barker, 407 US at 527;
People v Patterson, 170 Mich App 162; 427 NW2d 601 (1988), remanded
on other grounds 437 Mich 895 (1990); and Ross, 145 Mich App 483.
Crawford, 232 Mich App at 614, relied in part on England.
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evident intent not to bring the case to trial
promptly . . . .”36 Certainly, delays attributable to the
prosecutor or the court both within and after the
180-day period may be relevant to whether delay be-
yond the period is inexcusable or whether the prosecu-
tor lacked an evident intent to bring the case to trial
promptly. Accordingly, a court may find it necessary to
consider the causes of delay. But doing so is unnecessary
for calculating the statutory 180-day period, which is a
fixed, consecutive period that, unlike periods of delay
considered under a speedy trial analysis, is not subject
to apportionment.

B. THE PROSECUTOR’S DUTY TO ACT IN GOOD FAITH

We further clarify that, contrary to the trial court’s
assertion, the statutory 180-day rule has no judicially
created “good-faith exception.” The trial court observed
that a so-called good-faith exception to the rule was
created by the references to a prosecutor’s good-faith
action in Hendershot. But Hendershot should be read
consistently with the plain language of MCL 780.133—not
to create an exception that has no basis in the statutory
text.

The text of MCL 780.133 clearly contemplates that a
court may retain jurisdiction although 180 days have
passed after the DOC sent the required notice as long as
“action” was “commenced on the matter” within the
180-day period. Hendershot is best read as discussing
good faith not as an exception to this requirement, but
as an element of the action required within the 180-day
period to avoid dismissal under MCL 780.133. Indeed,
Hendershot defined commencing action as “good-faith
action . . . taken well within the period” in order to

36 Hendershot, 357 Mich at 303.
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ready the case for trial.37 Significantly, it did so in part
to explain that the trial itself need not take place within
the period for the court to retain jurisdiction under
MCL 780.133.38 Thus, it effectively distinguished good-
faith action to bring the case to trial from a mere
“preliminary step or action” that is “followed by inex-
cusable delay beyond the 180-day period and an evident
intent not to bring the case to trial promptly . . . .”39 It
concluded that, upon a showing that the prosecutor
merely took such a preliminary step and then delayed
and did not genuinely intend to bring the case to trial
promptly, “the statute opens the door to a finding by the
court that good-faith action was not commenced as
contemplated by [MCL 780.133] . . . .”40 In other words,
a court may conclude that “action” was “commenced on
the matter” within 180 days—and thus may maintain
jurisdiction under MCL 780.133—only if the action was
genuinely (or in good faith) taken to promptly bring the
case to trial, not if the action was simply an initial step
accompanied by a lack of genuine intent to move
forward on the case, as evident in the prosecutor’s
subsequent action or inaction within or beyond the
180-day period. Accordingly, we overrule interpreta-
tions of Hendershot that characterize its discussion of
good faith as a judicially created exception to the 180-
day rule.

For example, we note People v Walker, 276 Mich App
528; 741 NW2d 843 (2007), vacated in part 480 Mich
1059 (2008), which the trial court in this case discussed.

37 Id. at 304.
38 Id. (“The statute does not require the action to be commenced so

early within the 180-day period as to insure trial or completion of trial
within that period.”).

39 Id. at 303.
40 Id. at 303-304 (emphasis added).
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Walker cited Hendershot as creating a good-faith excep-
tion to the 180-day rule.41 Walker proceeded to conclude
that this Court’s opinion in Williams “implicitly over-
ruled the ‘good-faith’ exception.”42 This Court vacated
the Walker Court’s references to the so-called exception
as dicta.43 As a result, the trial court in this case
concluded that our order in Walker effectively indicated
that the good-faith exception persisted, contrary to the
Walker appeals panel’s conclusion. But nothing in Wil-
liams, in our order in Walker, or in the amendment of
MCR 6.004(D) either condones or condemns a good-
faith exception. Nor did this Court’s actions in these
matters otherwise address whether the general require-
ment that a prosecutor ready himself for trial in good
faith, as described in Hendershot, is consistent with the
statutory language. Rather, as the Court of Appeals
would later recognize in Davis, Williams declined to
overrule Hendershot and, moreover, the good-faith issue
was not directly before the Court in Williams.44

41 Walker, 276 Mich App at 538-539.
42 Id. at 540. Walker stressed the Williams Court’s statement that a

prior version of the court rule implementing the statutory 180-day
rule—MCR 6.004(D), which, among other things, required the prosecutor
to “make a good faith effort to bring a criminal charge to trial” within the
180-day period—“was invalid to the extent that it improperly deviated
from the statutory language.” Williams, 475 Mich at 259. Hence the
Walker Court concluded that Williams rejected a good-faith exception.

43 People v Walker, 480 Mich 1059 (2008).
44 Davis, 283 Mich App at 743. Williams primarily overruled People v

Smith, 438 Mich 715; 475 NW2d 333 (1991), which had held, contrary to
the language of MCL 780.131, that the statutory 180-day rule does not
apply when the pending charge calls for mandatory consecutive sentenc-
ing. Williams, 475 Mich at 248. Williams also overruled People v Hill, 402
Mich 272; 262 NW2d 641 (1978), to the extent Hill wrongly established
that the 180-day period begins when the prosecutor knows, or when the
DOC knows or has reason to know, that a person with charges pending
against him is a prison inmate; this conclusion was clearly incorrect given
that MCL 780.131 unambiguously provides that the 180-period is trig-
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Accordingly, as the Court of Appeals correctly held
in Davis, Williams did not affect the general rule from
Hendershot that dismissal is required under MCL
780.133 only if the prosecutor failed to take good-
faith steps to commence action within 180 days of
receiving notice from the DOC of an offender’s im-
prisonment. But, as we have explained, good-faith
action by the prosecutor does not create an extrast-
atutory exception to the 180-day rule. Rather, a good-
faith intent to ready the case for trial describes an
implicit component of the steps that must be taken
within the 180-day period in order for the rule to be
satisfied although a trial is not completed within that
period. Good-faith action is invoked specifically in
contrast to action that, although it takes place within
180 days, consists merely of preliminary steps that
are later followed by inexcusable delay and the lack of
a genuine intent to proceed to trial. Thus, the good-
faith aspect of the 180-day rule protects defendants by
making clear that merely any action by the prosecu-
tor, without regard to whether the action is genuinely
designed to promptly bring the case to trial, does not
automatically satisfy the rule’s intent as expressed by
its plain terms; good-faith action does not create an
exception benefitting the prosecutor.

gered when the DOC sends notice to the prosecutor. Williams, 475 Mich
at 259. Significantly, it was in overruling Hill that the Williams Court
approved the 2006 amendment to MCR 6.004(D), which deleted the
sections of the rule that had codified Hill, former MCR 6.004(D)(1)(a) and
(b), and entirely rewrote subrule (D) to track the language of MCL
780.131 and MCL 780.133. When Williams stated that the prior version
of MCR 6.004(D) “was invalid to the extent that it improperly deviated
from the statutory language,” 475 Mich at 259, it was not considering
that MCR 6.004(D)(1) also no longer stated that the prosecutor “must
make a good faith effort to bring a criminal charge to trial” within the
180-day period, as had the prior version.
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C. THE JURISDICTIONAL ASPECT OF THE 180-DAY RULE

Finally, we address defendant’s argument that MCL
780.131 and MCL 780.133 create a strict jurisdictional
rule requiring dismissal with prejudice 180 days after
delivery of the DOC’s notice unless a defendant requires a
delay to vindicate his constitutional rights. This argument
fails, first and foremost, because it depends on defendant’s
claim that the 180-day rule is violated if a trial does not
take place within the 180-day period. As we have ex-
plained, such a conclusion runs directly contrary to the
plain language of MCL 780.133, which deprives the court
of jurisdiction only if “action is not commenced” within
the 180-day period; the jurisdictional aspect of the rule
does not hinge on whether the trial has begun or has been
completed within the period. Whether action has been
commenced remains governed by the analysis of this
question in Hendershot. In concluding that Hendershot is
no longer good law on this subject, defendant relies
primarily on statements in Williams that he nonetheless
admits are dicta. The Williams Court stated, for example,
that the 180-day rule “provides that a prison inmate who
has a pending criminal charge must be tried within 180
days” after the DOC delivers notice and “requires dis-
missal with prejudice if a prisoner is not brought to trial
within the 180-day time limit . . . .”45 As discussed earlier,
this element of the rule was not before the Williams
Court and the statements were, indeed, nonbinding
obiter dicta.46 The Williams opinion was not intended to
make—nor did it make—pronouncements concerning
what constitutes commencing action for purposes of the
180-day rule.

45 Williams, 475 Mich at 247, 252 (emphasis added).
46 Obiter dicta, or “dicta,” are not binding precedent. Rather, they are

statements that are not essential to determination of the case at hand and,
therefore, “lack the force of an adjudication.” Wold Architects & Engineers
v Strat, 474 Mich 223, 232 n 3; 713 NW2d 750 (2006) (citations and
quotation marks omitted).
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Second, defendant’s argument implicitly presumes that
MCL 780.133 deprives the court of subject matter juris-
diction when the 180-day rule is violated. Subject matter
jurisdiction “concerns a court’s ‘abstract power to try a
case of the kind or character of the one pending’ and is not
dependent on the particular facts of the case.”47 Because it
concerns the court’s power to hear a case, it is not
subject to waiver.48 But the court’s jurisdiction over a
particular person is another matter; a party may stipu-
late to, waive, or implicitly consent to personal jurisdic-
tion.49 The circuit court here had subject matter juris-
diction over the home invasion charge; Michigan circuit
courts are courts of general jurisdiction and unques-
tionably have jurisdiction over felony cases.50 Because
the jurisdictional aspect of the 180-day rule, MCL

47 Travelers Ins Co v Detroit Edison Co, 465 Mich 185, 204; 631 NW2d
733 (2001), quoting Campbell v St John Hosp, 434 Mich 608, 613-614; 455
NW2d 695 (1990) (emphasis in Travelers).

48 Travelers, 465 Mich at 204.
49 Burger King Corp v Rudzewicz, 471 US 462, 473 n 14; 105 S Ct 2174;

85 L Ed 2d 528 (1985) (“[B]ecause the personal jurisdiction requirement is
a waivable right, there are a variety of legal arrangements by which a
litigant may give express or implied consent to the personal jurisdiction of
the court.”) (citations and quotation marks omitted); People v Phillips, 383
Mich 464, 470; 175 NW2d 740 (1970) (“[N]o reason appears why an accused
could not subject himself to the court’s personal jurisdiction. The procedural
safeguards spelling out the method whereby a court obtains jurisdiction over
the person of an accused are all designed for his protection. If he elects not
to avail himself of the established procedural rights there appears to be none
who should be heard to complain.”); see also People v Eaton, 184 Mich App
649, 652-653; 459 NW2d 86 (1990) (discussing the 180-day rule and helpfully
summarizing: “Jurisdiction involves the two different concepts of subject-
matter jurisdiction and personal jurisdiction. Subject-matter jurisdiction
encompasses those matters upon which the court has power to act. Personal
jurisdiction deals with the authority of the court to bind the parties to the
action. Subject-matter jurisdiction is never waivable nor may it be stipulated
to by the parties. Personal jurisdiction, however, is always waivable and
defects may be corrected by stipulation.”).

50 Const 1963, art 6, §§ 1 and 13; MCL 600.151; MCL 600.601; MCL 767.1.
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780.133, requires dismissal of a particular defendant in
a particular case when the rule is violated, however, the
rule governs personal jurisdiction and thus is waivable.

Justice BOYLE reached this very result following a
well-reasoned analysis in her concurring opinion in
People v Smith51 when she concluded that a violation of
the 180-day rule is waived by an unconditional guilty
plea. Observing that the term “jurisdiction” is “suscep-
tible of various meanings within the realm of criminal
procedure,” she opined that the term as employed in
MCL 780.133 “cannot be said to unambiguously refer to
the power of the court to entertain a class of cases, i.e.,
subject-matter jurisdiction.”52 “Rather, the statute rep-
resents a limitation on the power to prosecute in
specified circumstances, viz., where an existing war-
rant, information or charge against a prisoner is not
disposed of in a timely manner as provided in MCL
780.131.”53 Because “the statute decrees that a court loses
its power over a particular matter in specified circum-
stances,” personal jurisdiction—which “deals with the
authority of the court over particular persons”—is at
issue; and it is “a fundamental principle that defects in
personal jurisdiction may be waived . . . .”54 We adopt

51 Smith, 438 Mich at 719-729 (BOYLE, J., concurring), overruled on
other grounds by Williams, 475 Mich 245.

52 Smith, 438 Mich at 724, 725 (BOYLE, J., concurring).
53 Id. at 725.
54 Id. at 724-725. The Court of Appeals reached the same conclusion in

Eaton, 184 Mich App 649. The Prosecuting Attorneys Association of
Michigan as amicus curiae also helpfully describe the jurisdictional
aspect of the 180-day rule as an “inflexible claim-processing rule.” Such
rules have been distinguished from rules affecting subject matter juris-
diction by the United States Supreme Court. That Court has observed
that the word “jurisdiction” is one “of many, too many, meanings” that is
“more than occasionally” used not in a strict sense, but to “describe
emphatic time prescriptions in rules of court.” Kontrick v Ryan, 540 US
443, 454; 124 S Ct 906; 157 L Ed 2d 867 (2004) (citation and quotation
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Justice BOYLE’s analysis on these points.

Our conclusion that a violation of the statutory
180-day rule does not deprive the court of subject
matter jurisdiction is significant because it further
defeats defendant’s argument that if the 180-day period
is exceeded for a reason other than vindication of a
defendant’s constitutional rights, the court is forever
deprived of the power to hear the case. To the contrary,
because subject matter jurisdiction is not at issue, a
defendant may forfeit the rule requiring commence-
ment of action within 180 days by requesting or con-
senting to delays, as defendant did many times through-
out the proceedings in this case. Our conclusion also
reinforces the text of the statute, which clearly conveys
that the 180-day period does not describe an automatic
cut-off point when the court loses jurisdiction, no mat-
ter what events have transpired in the meantime,
unless the defendant sought a continuance to protect a
constitutional right. Rather, as long as good-faith action
was commenced within the 180-day period in order to
ready the case for trial, the trial court is not deprived of
jurisdiction although the trial itself is not commenced
or completed within the period.

IV. RESPONSE TO THE DISSENT

The dissent premises its discussion on its conclusion
that, “[e]ven though the [180-day] rule does not ex-
pressly require a day count and assignment of respon-

marks omitted). Noting a “critical difference between a rule governing
subject-matter jurisdiction and an inflexible claim-processing rule,” the
Court stressed that a claim-processing rule can be forfeited by the
parties, whereas, “[c]haracteristically, a court’s subject-matter jurisdic-
tion cannot be expanded to account for the parties’ litigation conduct; a
claim-processing rule, on the other hand, even if unalterable on a party’s
application, can nonetheless be forfeited if the party asserting the rule
waits too long to raise the point.” Id. at 456.
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sibility for periods of delay, both requirements are
implicit in the statute.” We reject this premise be-
cause it is based not on the explicit text of the statute,
but on judicially created “implicit” requirements.
The statutory text could not be clearer. The relevant
time limit—“within 180 days after” the DOC delivers
the required notice, MCL 780.131(1)—describes a
single term of 180 consecutive days following the
DOC’s delivery of the notice. It does not describe a
judicially calculated total period of delay attributable
to the prosecutor or the court.

Further, defendants are not prejudiced by this stat-
ute, as the dissent fears. A defendant may agree to delay
proceedings in the case at will; he is not prejudiced by
the fixed 180-day period. Rather, the statute places the
burden on the state; only the prosecutor is bound and
must commence action—and remain ready to proceed
to trial—within 180 days. Although a defendant may
consent to delay the proceedings, the prosecutor must
remain ready to proceed to trial—and to avoid inexcus-
able delay—when the agreed upon period of delay
expires.55

The dissent’s fears of prejudice to the defendant
arise, moreover, primarily from its incorrect assertion
that the trial must begin or be completed within 180
days. But a defendant is only prejudiced by the inability
to raise pretrial constitutional issues or prepare for trial
if the prosecutor is forced to commence trial—as op-

55 Moreover, we do not hold that inexcusable docket congestion or other
causes of delay not directly attributable to the prosecutor are irrelevant
to the inquiry. Rather, as discussed, the docket congestion here was
explained and excusable. The court was ready to proceed on September
19, 2006, when defendant moved to adjourn. Defendant did not object—
and often directly consented—to the later adjournments, and the court
considered whether defendant would be prejudiced by the further delays.
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posed merely to commencing action—within 180 days,
as the dissent suggests. The dissent wrongly focuses on
MCL 780.131(1), which refers to a defendant’s being
“brought to trial.” But MCL 780.133, not MCL 780.131,
governs when jurisdiction is lost as the result of a
violation of the 180-day rule. We underscore the Legis-
lature’s choice of a broader word in MCL 780.133,
which does not refer to the commencement of “trial,”
but refers to commencement of “action” on the matter.

Finally, for these reasons, our historical precedent in
Hendershot is consistent with the plain statutory lan-
guage. Accordingly, Hendershot was not wrongly de-
cided and should not be overruled.

V. CONCLUSION

The statutory 180-day rule, MCL 780.131 and MCL
780.133, may be invoked to require dismissal of a
criminal case only if action is not commenced in the
case within 180 days after the prosecutor receives the
required notice from the DOC. The rule does not
deprive the court of its power to hear the case simply
because the trial has not commenced within that pe-
riod, let alone because the trial has not been completed.
Rather, as this Court has held for more than 50 years,
the rule requires the prosecutor to proceed promptly
within 180 days to move the case to the point of
readiness for trial. As long as the prosecutor does so,
dismissal is not required under MCL 780.133 unless,
after some preliminary step in the case occurs, that
initial action is followed by inexcusable delay beyond
the 180-day period and an evident intent not to bring
the case to trial promptly. Under such circumstances,
the court may conclude that action was not in fact
meaningfully or genuinely commenced as required by
MCL 780.133; put otherwise, the court may conclude
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that action was not commenced in good faith. But
good-faith action should not be viewed as an exception
to the rule; in this context, the requirement that a
prosecutor proceed in “good faith” means simply that
he must in fact commence action and cannot satisfy the
rule by taking preliminary steps without an ongoing,
genuine intent to promptly proceed to trial, as might be
evident from subsequent inexcusable delays. Finally,
the 180-day period is a fixed period of consecutive days;
a court should not calculate the period by allocating
only the number of days’ delay attributable to the
prosecutor, although the reasons underlying specific
periods of delay might be otherwise relevant to a court’s
determination of whether action was in good faith
commenced during the requisite period.

In this case, the prosecution commenced action to
bring defendant to trial well within the 180-day period,
was actually ready to proceed to trial during this period,
and remained ready to proceed with the trial at all
times thereafter. Further, the record reflects no evi-
dence of subsequent inexcusable delays under the facts
of this case. Indeed, defendant requested or consented
to most of the adjournments. Therefore, the trial court
was not deprived of personal jurisdiction for the pur-
pose of adjudicating the home invasion charge against
defendant.

Accordingly, we affirm the result reached by both
lower courts and the judgment of the Court of Appeals.

YOUNG, C.J., and MARKMAN and HATHAWAY, JJ., con-
curred with CORRIGAN, J.

MARILYN KELLY, J. (dissenting). I would reverse the
judgment of the Court of Appeals. I believe that com-
pliance with the 180-day rule established by MCL
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780.131 and MCL 780.133 requires more than a pros-
ecuting attorney’s good-faith effort to promptly bring
an inmate to trial. I would hold that the statutory rule
requires an inmate actually to be brought to trial within
180 days.

JURISDICTION UNDER THE 180-DAY RULE

I agree with the majority that the 180-day rule is
jurisdictional. This is clear from the language of MCL
780.133, which states:

In the event that, within the time limitation set forth in
[MCL 780.131], action is not commenced on the matter for
which request for disposition was made, no court of this
state shall any longer have jurisdiction thereof . . . . [Em-
phasis added.]

Thus, if “action is not commenced” within 180 days, as
set forth in MCL 780.131, the court is divested of
jurisdiction.

I further agree with the majority that MCL 780.133
presents an issue of personal, rather than subject-matter,
jurisdiction. Therefore, I concur in the majority’s adoption
of Justice BOYLE’s analysis on this issue.1 Notably, if the
180-day rule concerned subject-matter jurisdiction,
noncompliance with the rule would not be waivable.2

Yet it must be waivable, at least when a defendant
asserts certain constitutional rights. Were the statute
viewed as preventing defense-initiated adjournments,
the constitutional rights of the defendant might well be
violated.

1 People v Smith, 438 Mich 715, 724-725; 475 NW2d 333 (1991) (BOYLE,
J., concurring in the result), overruled on other grounds by People v
Williams, 475 Mich 245; 716 NW2d 208 (2006).

2 See United States v Cotton, 535 US 625, 630; 122 S Ct 1781; 152 L Ed
2d 860 (2002) (stating that subject matter jurisdiction “can never be
forfeited or waived”).
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Therefore, interpreting the 180-day rule as referring
to subject-matter jurisdiction would potentially render
the entire statute unconstitutional. And it is a funda-
mental rule of statutory interpretation that if two
constructions are possible, one constitutional and one
unconstitutional, the constitutional construction
should be adopted.3 It follows that the 180-day rule is
jurisdictional only with regard to personal jurisdiction,
which is waivable by a defendant.

I agree with the majority that the 180-day rule
divests a court of personal jurisdiction over a defendant
if “action is not commenced” within 180 days of the
required notice from the Department of Corrections
(DOC). My disagreement regards three matters: (a) the
calculation of the 180 days, (b) the type of “action” that
must be commenced within the statutory time limit,
and (c) the precedential effect of People v Hendershot.4 I
address each of these in turn.

CONSTRUING AND ATTRIBUTING DELAY UNDER
THE 180-DAY RULE

The majority claims that, in calculating the 180-day
period, identifying the source of periods of pretrial delay
is not necessary. It believes that such a practice was
imported improperly into 180-day-rule jurisprudence
from caselaw dealing with the constitutional right to a
speedy trial. I disagree the importation was improper. It
is true that, when determining whether a defendant’s
constitutional right to a speedy trial has been violated,
the “reason for the delay” is one of the factors taken

3 Ford Motor Co v State Tax Comm, 400 Mich 499, 518; 255 NW2d 608
(1977) (WILLIAMS, J., dissenting), citing State Bar of Mich v City of
Lansing, 361 Mich 185, 195; 105 NW2d 131 (1960).

4 People v Hendershot, 357 Mich 300; 98 NW2d 568 (1959).

2011] PEOPLE V LOWN 275
DISSENTING OPINION BY MARILYN KELLY, J.



into account.5 However, the allocation of pretrial delay
is a necessary corollary of the 180-day rule, as well.
Even though the rule does not expressly require a day
count and assignment of responsibility for periods of
delay, both requirements are implicit in the statute.

MCL 780.131 specifically states the number of days
that may pass between the time the DOC certifies
notice and the time the defendant must be brought to
trial. The specification in the statute of a set number of
days implies that a day count is necessary. Further-
more, one must ascribe responsibility for the periods of
delay in order to determine which the defendant
caused, and thus waived.

A violation of the 180-day rule divests a court of
personal jurisdiction. Significantly, only a defendant
may waive application of the rule. A prosecutor’s good-
faith efforts to prepare for trial or even a trial court’s
order to adjourn trial may not waive it. Thus, when it
comes to attributing pretrial delay, the majority is
correct that it is unnecessary to attribute delay to the
prosecutor. The more pertinent inquiry is whether a
period of delay may be attributed to and then waived by
the defendant.

When a defendant requests an adjournment, the
delay occasioned by the adjournment should be attrib-
uted to the defendant and not considered when calcu-
lating the 180 days that the statute allots. This is
because, in requesting an adjournment, a defendant is
effectively waiving that period of delay. But by request-

5 Four factors to be balanced when determining whether a defendant’s
constitutional right to a speedy trial has been violated are: the “ ‘[l]ength
of delay, the reason for the delay, the defendant’s assertion of his right
and prejudice to the defendant.’ ” People v Collins, 388 Mich 680,
687-688; 202 NW2d 769 (1972), quoting Barker v Wingo, 407 US 514,
530; 92 S Ct 2182; 33 L Ed 2d 101 (1972).
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ing or consenting to a delay, a defendant is not forfeiting
the rule requiring action to commence within 180 days;
he or she is not forever relinquishing the totality of his
or her rights under the 180-day rule. This would have
the undesirable effect of permitting a court or prosecu-
tor to delay for an indefinite amount of time after a
defendant knowingly requests an adjournment. Rather,
by requesting or consenting to a certain period of delay,
a defendant is waiving that specific period of delay.
Effectively, a defendant may toll the 180-day period.

Hence, any delay that the court grants and that the
defendant consents to must not contribute to the 180
days allotted. This interpretation is necessary because
defendants cannot be permitted to deliberately create
periods of delay and then use those periods to argue
that they were denied their statutory right to a speedy
trial. On the other hand, a delay attributable to a
person or entity other than a defendant cannot be
excepted from the 180-day period. Hence, when a trial is
unreasonably delayed for reasons outside a defendant’s
control, the length of the delay should be counted when
calculating whether 180 days have elapsed. Examples
are adjournments requested by the prosecution and
those caused by a judge because of docket congestion. If
180 days of delay not attributable to a defendant
transpire and “action” has not yet commenced, the
court is divested of jurisdiction to try the charge.

THE “ACTION” REQUIRED BY THE 180-DAY RULE

In 1959, in the case of People v Hendershot, this
Court held that MCL 780.131 allowed the 180-day
period to be exceeded if “apparent good-faith action is
taken well within the period and the people proceed
promptly and with dispatch thereafter toward readying
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the case for trial . . . .”6 The majority rallies behind this
interpretation of the 180-day rule. However, the word-
ing of MCL 780.131 and MCL 780.133 does not support
it.

The relevant portion of MCL 780.131 provides:

Whenever the department of corrections receives notice
that there is pending in this state any untried warrant,
indictment, information, or complaint setting forth against
any inmate of a correctional facility of this state a criminal
offense for which a prison sentence might be imposed upon
conviction, the inmate shall be brought to trial within 180
days after the department of corrections causes to be deliv-
ered to the prosecuting attorney of the county in which the
warrant, indictment, information, or complaint is pending
written notice of the place of imprisonment of the inmate
and a request for final disposition of the warrant, indict-
ment, information, or complaint. The request shall be
accompanied by a statement setting forth the term of
commitment under which the prisoner is being held, the
time already served, the time remaining to be served on the
sentence, the amount of good time or disciplinary credits
earned, the time of parole eligibility of the prisoner, and
any decisions of the parole board relating to the prisoner.
The written notice and statement shall be delivered by
certified mail. [Emphasis added.]

Thus, the statute requires that an inmate with pending
criminal charges “shall be brought to trial within 180
days after” the DOC delivers written notice of the
inmate’s imprisonment to the prosecuting attorney.
The use of the word “shall” indicates a mandatory and
imperative directive.7

The penalty for failure to comply with this statutory
mandate is set forth in MCL 780.133:

6 Hendershot, 357 Mich at 304.
7 Oakland Co v State, 456 Mich 144, 154; 566 NW2d 616 (1997).
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In the event that, within the time limitation set forth in
[MCL 780.131], action is not commenced on the matter for
which request for disposition was made, no court of this
state shall any longer have jurisdiction thereof, nor shall
the untried warrant, indictment, information or complaint
be of any further force or effect, and the court shall enter
an order dismissing the same with prejudice. [Emphasis
added.]

Thus, if “action is not commenced” within 180 days, as
set forth in MCL 780.131, the court is divested of
jurisdiction.

Contrary to the majority’s approach, I question the
need to go beyond the words in the statute and the need
to consult a dictionary to discern the Legislature’s
intended meaning of commencing “action.” MCL
780.131 mandates that the inmate be “brought to trial”
within 180 days, and MCL 780.133 divests the court of
jurisdiction over the untried warrant, indictment, infor-
mation, or complaint when “action is not commenced
on the matter” within 180 days. Read together, MCL
780.131 and MCL 780.133 indicate that the “action” to
be commenced within 180 days is “trial,” not some
undefined effort by the prosecutor or some preliminary
proceeding leading to trial. To read the statutes other-
wise would be to contradict the Legislature’s mandate
in MCL 780.131 that “the inmate shall be brought to
trial within 180 days.”

As the Court of Appeals has noted, “All questions
concerning the 180-day rule begin and end with the
statute, the key words of which are ‘such inmate shall
be brought to trial within 180 days.’ Simply, this statute
is mandatory and means that an inmate is entitled to a
trial within 180 days.”8

8 People v Wolak, 153 Mich App 60, 64-65; 395 NW2d 240 (1986).
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The majority admits that the 180-day rule consists of
both MCL 780.131 and MCL 780.133. However, it
ignores MCL 780.131 when interpreting the require-
ments of the rule and the punishment for noncompli-
ance. Instead, relying on Hendershot, it holds that the
statutes allow the 180-day period to be exceeded if
“ ‘apparent good-faith action is taken well within the
period and the people proceed promptly and with dis-
patch thereafter toward readying the case for trial[.]’ ”9

But this strained interpretation is far disconnected
from the language of the statute.

Not only does the majority’s interpretation ignore
the clear legislative mandate in MCL 780.131 that an
inmate must be brought to trial within 180 days, it
effectively adds nonexistent language to the statute.
The text of the statute contains no reference to “good
faith.” The majority claims that good faith is not an
“exception” to the 180-day rule. Rather, it asserts that
good faith is an implicit requirement that the 180-day
rule imposes on the prosecuting attorney; all that is
required of the prosecuting attorney under the rule is a
good-faith effort to bring the case to trial.

Good-faith efforts on behalf of the prosecution must
be categorized as a judicially created exception to the
180-day rule, stemming from Hendershot. The 180-day
rule requires a trial to begin within 180 days. Anything
that allows a trial to be postponed beyond the 180 days
allotted is necessarily an exception to the rule. No
amount of rationalizing can change the fact that the
Legislature wrote in no such exception.

The majority’s interpretation is that if “apparent
good-faith action is taken well within the period and the
people proceed promptly and with dispatch thereafter

9 Ante at 257, quoting Hendershot, 357 Mich at 304.
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toward readying the case for trial, the condition of the
statute for the court’s retention of jurisdiction is met.”
This interpretation contains a second fundamental
flaw: it places the burden of good-faith action solely on
the prosecution, not on the trial court. Its practical
effect is that the judge could indefinitely postpone trial
in defiance of MCL 780.131 and MCL 780.133.

The scheduling of cases is within the sole discre-
tion of the court. The prosecutor does not control it.
Even if prosecuting attorneys do everything within
their power to bring cases to trial, they cannot force
courts to schedule trials within 180 days of notice. A
court can delay any trial from commencing, citing
docket congestion or other reasons. If this type of
delay is not taken into account by the 180-day rule,
an inmate could be forced to sit in prison indefinitely
awaiting trial.

This problem is effectively illustrated by the proce-
dural history of the instant case. The 180-day period
relevant to this appeal began on July 23, 2006.10 On the
next scheduled trial date, September 16, 2006, defen-
dant’s recently appointed counsel requested an ad-
journment to allow him to prepare, and defendant
agreed. The next scheduled trial date was November 28,
2006. On that date, defendant and counsel were present
in court and prepared to proceed to trial. However, the
court adjourned the case, and a new trial date of April
24, 2007, was set. There is no explanation in the record
for the 147-day delay caused by this adjournment. On
April 24, 2007, the court, on its own motion off the
record, adjourned defendant’s trial an additional 77
days, apparently because of docketing concerns. Next, a

10 Williams, 475 Mich at 256 n 4 (holding that the 180-day period
begins the day after the prosecuting attorney receives the written notice
required by MCL 780.131).
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new trial date was set for July 11, 2007. On that date,
the case was adjourned 56 days to September 5, 2007.
The court simply explained: “We’ve taken the time here
to determine when this case is going to be reset and
everybody is going to be available.”

Thus, from November 28, 2006, to September 5,
2007, the court alone adjourned defendant’s trial well in
excess of 180 days. Yet the majority concludes that no
violation of the 180-day rule occurred.

Under its interpretation and under Hendershot, as
long as the prosecutor stands ready for trial, the
court may adjourn a trial date as many times as it
wishes. It need give no explanation for the length of
the adjournments. Thus, even if no “action is com-
menced” for an indefinite time, a court may retain its
jurisdiction over the matter, as long as there is some
undefined good-faith effort by the prosecutor. This
interpretation strips the 180-day requirement of any
practical meaning. And it denies many inmates the
legal recourse that the Legislature specifically pro-
vided them.

HENDERSHOT AND STARE DECISIS

The majority justifies its interpretation of the 180-day
rule with the fact that this Court previously sanctioned
such an interpretation in Hendershot. For the reasons I
have described, I believe that Hendershot was wrongly
decided. If an opinion is wrongly decided, we must apply
the doctrine of stare decisis when deciding whether to
overrule it. Our analysis always should begin with a
presumption that upholding precedent is the preferred
course of action.11 That presumption should prevail

11 Petersen v Magna Corp, 484 Mich 300, 317; 773 NW2d 564 (2009)
(opinion by KELLY, C.J.).
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unless effectively rebutted by the conclusion that a
compelling justification exists to overturn it.12

In determining whether a compelling justification
exists to overturn precedent, the Court may consider
numerous evaluative criteria, none of which, standing
alone, is dispositive. These criteria include, but are not
limited to, whether (1) the precedent has proved to be
intolerable because it defies practical workability, (2)
reliance on the precedent is such that overruling it
would cause a special hardship and inequity, (3) related
principles of law have so far developed since the prece-
dent was pronounced that no more than a remnant of it
has survived, (4) facts and circumstances have so
changed, or have come to be seen so differently, that the
precedent no longer has significant application or jus-
tification, (5) other jurisdictions have decided similar
issues in a different manner, (6) upholding the prece-
dent is likely to result in serious detriment prejudicial
to public interests, and (7) the prior decision was an
abrupt and largely unexplained departure from then-
existing precedent.13

First, I consider whether Hendershot has proved
intolerable because it defies practical workability. I
believe that this factor weighs strongly in favor of
overruling Hendershot. Under Hendershot, it is unclear
what constitutes a sufficient basis for a court to deter-
mine that the prosecution has acted in good faith to
bring a defendant to trial. Making that determination
requires an inherently subjective and effectively stan-
dardless inquiry. The answer may vary widely from
judge to judge.

12 Id.
13 Univ of Mich Regents v Titan Ins Co, 487 Mich 289, 303-304; 791

NW2d 897 (2010), citing Adarand Constructors, Inc v Peña, 515 US 200,
233-234; 115 S Ct 2097; 132 L Ed 2d 158 (1995).
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What constitutes a good-faith effort in the eyes of one
judge may not reach the mark in the eyes of another.
For example, if a prosecutor delays trial for 180 days
while diligently searching for a witness, is that suffi-
cient good faith for a court to excuse the delay and
retain jurisdiction? The answer is unclear. Further
compounding the impracticability of Hendershot is the
question of how a court is to make such a determination
from the record. Whether a prosecutor has made good-
faith efforts often will not be discernable from the
record.

Hendershot contorted the 180-day rule into a con-
fusing and ambiguous test. It left unclear what would
constitute a prosecutor’s good-faith efforts and when,
if ever, the prosecutor’s efforts would violate the
180-day rule. Ascertaining when a prosecutor should
have been ready to proceed to trial will often be an
insurmountable feat. Accordingly, Hendershot is in-
nately unworkable.

Second, I consider whether reliance interests weigh
in favor of upholding Hendershot. I conclude that this
factor slightly favors upholding Hendershot. The Court
decided that case more than 50 years ago, and there has
been reliance on its holding. However, the reliance has
been limited. Even after the Hendershot decision, Michi-
gan courts have interpreted MCL 780.133 inconsistently,
causing confusion about what must be done to prevent
a court from losing jurisdiction over the defendant
on the untried charge. For example, the Court of Appeals
has held that the language of the 180-day rule requires
an inmate to be brought to trial within 180 days.14 Lang-

14 Wolak, 153 Mich App at 64 (“All questions concerning the 180-day
rule begin and end with the statute, the key words of which are ‘such
inmate shall be brought to trial within 180 days.’ Simply, this statute is
mandatory and means that an inmate is entitled to a trial within 180
days.”).
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uage from this Court has further compounded the
confusion.15

Given that the caselaw on this issue is conflicting, a
careful prosecutor or trial judge would not uncondition-
ally rely on Hendershot as foolproof justification for
delay in commencing a trial. Furthermore, MCL
780.131 unequivocally states that an inmate “shall be
brought to trial within 180 days.”

Third, I consider whether related principles of law
have developed since Hendershot was decided that have
undermined its authority. As I pointed out, both this
Court and the Court of Appeals have held that the
180-day rule requires an inmate to be brought to trial
within 180 days notwithstanding Hendershot.16 Thus,
subsequent caselaw has chipped away at the holding in
Hendershot, undermining its authority.

Fourth, I consider whether facts and circumstances
have so changed or have come to be seen so differently
that Hendershot has been robbed of significant justifi-
cation. I discern no factual or circumstantial changes
that weigh for or against overruling Hendershot. There-
fore, this factor is inapplicable to my analysis.

Fifth, I consider whether other jurisdictions have de-
cided similar issues in a different manner. This factor also
is inapplicable to my stare decisis analysis. Although other
jurisdictions have statutorily supplemented the constitu-
tional right to a speedy trial, the unique language of MCL
780.131 and MCL 780.133 renders other jurisdictions’
interpretations of similar statutes unhelpful to our analy-
sis.

15 See Williams, 475 Mich at 252 (“MCL 780.133 requires dismissal
with prejudice if a prisoner is not brought to trial within the 180-day time
limit set forth in the act.”).

16 Wolak, 153 Mich App at 64; Williams, 475 Mich at 252.
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Sixth, I consider whether upholding Hendershot is
likely to result in serious detriment prejudicial to public
interests. This factor weighs in favor of overruling
Hendershot. It is in the public interest to see that those
accused of crimes are timely brought to trial. It is also in
the public interest that both the United States Consti-
tution and the Michigan Constitution be upheld. And
both guarantee the right to a speedy trial.17 Accordingly,
the Legislature has statutorily guaranteed an inmate’s
right to a speedy trial.

Moreover, the 180-day rule furthers the public inter-
est by ensuring that sentences run concurrently when
appropriate. “ ‘The purpose of the [180-day rule] is
clear. It was intended to give the inmate, who had
pending offenses not yet tried, an opportunity to have
the sentences run concurrently consistent with the
principle of law disfavoring accumulations of sen-
tences.’ ”18

Despite the public’s interest in seeing criminal
charges disposed of in a timely manner, Hendershot’s
holding permits criminal charges to remain untried for
an indeterminate time. While ostensibly protecting an
inmate’s statutory right to a speedy trial, it leaves MCL
780.131 devoid of effect in many cases. Thus, Hender-
shot is detrimental to the public interests addressed by
the 180-day rule.

Finally, I consider whether Hendershot represented
an abrupt and largely unexplained departure from
then-existing precedent. This factor is inapplicable to
my stare decisis analysis because Hendershot was the
first case to decide the issue. Thus, no precedent existed
from which Hendershot could depart.

17 US Const, Am VI; Const 1963, art 1, § 20.
18 Williams, 475 Mich at 252, quoting and overruling on other grounds

People v Loney, 12 Mich App 288, 292; 162 NW2d 832 (1968).
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In summary, Hendershot (1) was wrongly decided, (2)
defies practical workability, (3) has been undermined by
subsequent caselaw, (4) would not cause a special hard-
ship or inequity if overruled, and (5) has resulted in
serious detriment prejudicial to public interests. Ac-
cordingly, I conclude that a compelling justification
exists for overruling Hendershot.

CONCLUSION

The majority concludes that the 180-day rule is not
violated if the prosecution takes some initial action to
bring a defendant to trial, unless the action is followed by
“inexcusable delay beyond the 180-day period and an
evident intent not to bring the case to trial promptly.” The
flaws in this interpretation are breathtaking. First, the
interpretation ignores the clear language of MCL 780.131
that requires an inmate to be brought to trial within 180
days. Second, it imports language into MCL 780.133 that
the Legislature never put there by giving a convoluted
definition to the word “action.” Third, it allows the trial
judge to indefinitely delay a trial by citing docket conges-
tion or other reasons.

The majority relies for its interpretation of the 180-
day rule on the holding in Hendershot. However, Hend-
ershot was wrongly decided, and compelling reasons
exist to overturn it. I would overrule Hendershot and
hold that the statutory 180-day rule requires that trial
be commenced within 180 days of notice to the prosecu-
tion, excluding periods of delay that a defendant
waived. Such a construction is faithful to the statutory
language because it gives effect to the mandate of MCL
780.131 that an inmate be brought to trial within 180
days. In light of my analysis, I would reverse the Court
of Appeals’ judgment.

CAVANAGH, J., concurred with MARILYN KELLY, J.
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MARY BETH KELLY, J. I do not participate in the
decision of this case, which the Court considered before
I assumed office, in order to avoid unnecessary delay to
the parties. MCR 2.003(B) and (D)(3)(b).
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KLOOSTER v CITY OF CHARLEVOIX

Docket No. 140423. Argued November 5, 2010 (Calendar No. 4). Decided
March 10, 2011.

Nathan Klooster petitioned the Tax Tribunal for review of the city of
Charlevoix’s determination that a parcel of real property he owned
had been transferred in a manner that lifted the cap placed on its
taxable value by the 1994 amendment of Const 1963, art 9,
§ 3—better known as Proposal A—and required the reassessment
of its taxable value under MCL 211.27a(3). The property had
originally been acquired by petitioner’s parents, as tenants by the
entirety, by warranty deed in 1959. In August 2004, petitioner’s
mother quitclaimed her interest to petitioner’s father, who there-
after quitclaimed the property to himself and petitioner as joint
tenants with rights of survivorship. Petitioner became the sole
owner of the property when his father died in January 2005. In
September of that year, petitioner quitclaimed the property to
himself and his brother as joint tenants with rights of survivor-
ship. The reassessment at issue occurred in 2006 and was upheld
by respondent’s board of review. The Tax Tribunal affirmed the
board of review, ruling that the death of petitioner’s father had
caused a transfer of ownership. Petitioner appealed. The Court of
Appeals, BORRELLO, P.J., and WHITBECK and K. F. KELLY, JJ., reversed
and remanded, holding that no transfer of ownership had occurred
because, under MCL 211.27a(7)(h), petitioner’s father was an
original owner of the property before the joint tenancy was
initially created. It further held that the vesting of the fee simple
in petitioner caused by the death of petitioner’s father was not a
“conveyance” and therefore did not satisfy the definition of
“transfer of ownership” in MCL 211.27a(6). 286 Mich App 435
(2009). The Supreme Court granted respondent’s application for
leave to appeal. 486 Mich 932 (2010).

In a unanimous opinion by Justice CAVANAGH, the Supreme
Court held:

The termination of the joint tenancy caused by the death of
petitioner’s father was within the joint-tenancy exclusion from the
definition of “transfer of ownership” under MCL 211.27a(7)(h)
and therefore did not uncap the property for reassessment of its
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taxable value. However, because the conveyance from petitioner to
his brother that same year did not fall within the joint-tenancy
exception, the Tax Tribunal correctly determined that the prop-
erty had been uncapped, albeit for the wrong reason.

1. In 1994, Proposal A amended article 9, § 3 of the Michigan
Constitution to limit tax increases on property as long as it
remains owned by the same party, even though the actual market
value of the property may have risen at a greater rate. When there
has been a transfer of ownership as defined by Proposal A’s
enabling legislation, this cap on the property’s taxable value is
lifted, and the property must be reassessed pursuant to MCL
211.27a(3). Several transfers and conveyances are specifically
excluded from this definition of “transfer of ownership,” including
the creation and termination of certain joint tenancies. Specifi-
cally, MCL 211.27a(7)(h) excludes transfers creating or terminat-
ing a joint tenancy between two or more people that meet two
requirements: first, at least one of them was an “original owner”
of the property before the joint tenancy was initially created and,
second, if the property is held as a joint tenancy at the time of
conveyance, at least one of the persons was a joint tenant when the
joint tenancy was initially created and has remained a joint tenant
since that time.

2. To determine who is an original owner of the property for
purposes of the joint-tenancy exception from uncapping, one must
first identify the most recent transfer of ownership that uncapped
the property and then determine who owned the property as a
result of that uncapping conveyance. The joint-tenancy exception
provides that a joint owner at the time of the last transfer of
ownership is an original owner. It also provides that a person is an
original owner of property owned by that person’s spouse. Accord-
ingly, an original owner under the joint-tenancy exception may be
(1) a sole owner at the time of the last uncapping event, (2) a joint
owner at the time of the last uncapping event, or (3) the spouse of
either a sole or joint owner of the property at the time of the
conveyance at issue. The conveyance at issue is either the creation
or the termination of a joint tenancy that may or may not uncap
the property; it is not the preceding uncapping event used to
determine who is an original owner of the property under MCL
211.27a(7)(h). If the conveyance at issue is the creation of a joint
tenancy, it is important to determine whether the property is being
conveyed from a previous joint tenancy or some other type of
ownership estate. If the conveyance at issue is the termination of
a joint tenancy, whether the joint tenancy being terminated is a
successive joint tenancy is irrelevant. At the termination of a joint
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tenancy, the identity of ownership before the creation of the joint
tenancy is only relevant to determine whether the continuity of
original ownership remains uninterrupted. In this case, because
petitioner’s father was an original owner, his conveyance of the
property into a joint tenancy with himself as a cotenant did not
uncap the property.

3. The termination of a joint tenancy occasioned by the death
of the only other joint tenant is a conveyance for purposes of MCL
211.27a and does not require a written instrument beyond that
which initially created the joint tenancy. MCL 211.27a(6) defines
“transfer of ownership” as a “conveyance of title to or a present
interest in property, including the beneficial use of the property,
the value of which is substantially equal to the value of the fee
interest.” “Conveyance” is not statutorily defined, but is defined
by a legal dictionary as (1) a voluntary transfer of a right or of
property and (2) the transfer of a property right that does not pass
by delivery of a thing or merely by agreement. Under the first
definition, in the case of a joint tenancy with rights of survivor-
ship, a voluntary transfer of a right or of property occurs when the
joint tenancy is voluntarily created, transferring to the cotenants
a joint life estate that gives the immediate right to possess and use
the property as well as the last survivor’s right to be vested with a
fee simple. Under the second definition, the vesting of a fee simple
at the moment of death in the last surviving cotenant is a transfer
of a property right that does not pass by delivery of a thing.

4. The January 2005 conveyance effected by the death of
petitioner’s father was not a transfer of ownership that uncapped
the property. The vesting of the fee simple in petitioner that
occurred when his father died met the original-ownership require-
ment of MCL 211.27a(7)(h) because petitioner’s father was a
cotenant and was an original owner of the property before the joint
tenancy was initially created. It also met the continuous-tenancy
requirement because petitioner was a joint tenant when the joint
tenancy was initially created in August 2004 and remained a joint
tenant since that time. For purposes of the continuous-tenancy
requirement, “when” refers to the moment in time when the joint
tenancy was initially created.

5. The September 2005 conveyance from petitioner to himself
and his brother as joint tenants was a transfer of ownership that
uncapped the property, because petitioner was not an original
owner of the property before the joint tenancy was initially
created. The most recent event that would have been an uncapping
event under Proposal A was the 1959 conveyance to petitioner’s
parents, and only they could qualify as original owners until the
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next uncapping event. Because the August 2004 and January 2005
conveyances were not considered transfers of ownership under
MCL 211.27a(7)(h), neither conveyance constituted an uncapping
event, and petitioner did not acquire the status of an original
owner. Therefore, respondent properly reassessed the property in
2006, and the Tax Tribunal reached the correct result, albeit for
the wrong reason.

Reversed.

1. TAXATION — PROPERTY — CAPPING OF TAXABLE VALUE OF REAL PROPERTY —
TRANSFERS OF OWNERSHIP — JOINT TENANCIES.

A transfer of ownership that creates or terminates a joint tenancy
between two or more people does not lift the cap placed on the
taxable value of the property by the 1994 amendment of Const
1963, art 9, § 3 (commonly called “Proposal A”) if at least one of
them was an original owner of the property before the joint
tenancy was initially created and, if the property is held as a joint
tenancy at the time of conveyance, at least one of them was a joint
tenant when the joint tenancy was initially created and has
remained a joint tenant since that time (MCL 211.27a[3], [6],
[7][h]).

2. TAXATION — PROPERTY — CAPPING OF TAXABLE VALUE OF REAL PROPERTY —
JOINT TENANCIES — CONVEYANCES.

The termination of a joint tenancy occasioned by the death of the
only other joint tenant is a conveyance for purposes of MCL
211.27a and does not require a written instrument beyond that
which initially created the joint tenancy to be considered a
conveyance under that provision; however, the termination will
not lift the cap placed on the taxable value of the property by the
1994 amendment of Const 1963, art 9, § 3 (commonly called
“Proposal A”) if the conveyance fits within the joint-tenancy
exclusion from what constitutes a “transfer of ownership” found
in MCL 211.27a(7)(h).

Law Weathers (by Steven F. Stapleton) for petitioner.

Young, Graham, Elsenheimer & Wendling, PC (by
James G. Young and Bryan E. Graham), for respondent.

Amici Curiae:

Bill Schuette, Attorney General, James J. Bursch,
Solicitor General, and Steven B. Flancher and Ross H.

292 488 MICH 289 [Mar



Bishop, Assistant Attorneys General, for the State Tax
Commission and the Department of Treasury.

Paul V. McCord, PLC (by Paul V. McCord), for the
Taxation Section of the State Bar of Michigan.

Miller, Canfield, Paddock and Stone, P.L.C. (by
Steven D. Mann and Don M. Schmidt), for the Michigan
Municipal League, the Michigan Association of Equal-
ization Directors, the Michigan Assessors Association,
and the Michigan Townships Association.

CAVANAGH, J. This case involves the General Property
Tax Act (GPTA)1 and two particular circumstances in
which a conveyance of property may or may not permit
a taxing authority to “uncap” and reassess the value of
that property. Specifically, we granted leave to appeal to
address whether a “conveyance” as that term is used in
MCL 211.27a(3) must be by means of a written instru-
ment and whether, under MCL 211.27a(7)(h), petition-
er’s property was uncapped for purposes of property-tax
reassessment by either the death of the other joint
tenant in January 2005 or the creation of a subsequent
joint tenancy in September 2005. Klooster v City of
Charlevoix, 486 Mich 932 (2010). We hold first that a
“conveyance” for purposes of MCL 211.27a does not
require a written instrument. Second, we hold that while
the January 2005 termination of the joint tenancy caused
by the death of a cotenant was within the joint-tenancy
exception created by MCL 211.27a(7)(h) and was thus not
a transfer of ownership that uncapped the property, the
September 2005 conveyance from petitioner to himself
and his brother as joint tenants did uncap the property,
because the conveyance did not fall within the joint-
tenancy exception. Therefore, we reverse the judgment

1 MCL 211.1 et seq.
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of the Court of Appeals and hold that respondent, the
city of Charlevoix, properly issued its 2006 notice of
reassessment and that the Tax Tribunal reached the
correct result, albeit for the wrong reason.

I. FACTS AND PROCEDURAL HISTORY

The facts are undisputed. In 1959, James and Dona
Klooster acquired title to the subject property in the
city of Charlevoix and held it as tenants by the entirety.
On August 11, 2004, Dona quitclaimed her interest in
the property to James, leaving James as the sole owner.
On that same day, James quitclaimed the property to
himself and his son, petitioner Nathan Klooster, as joint
tenants with rights of survivorship. On January 11,
2005, James died, leaving petitioner as the sole property
owner by operation of law. On September 10, 2005,
petitioner quitclaimed the property to himself and his
brother, Charles Klooster, as joint tenants with rights of
survivorship.

In 2006, the assessor for the city of Charlevoix issued
to petitioner and Charles Klooster a notice of assess-
ment, taxable valuation, and property classification,
indicating that, because of a transfer of ownership, the
property’s taxable value had been reassessed using the
true cash value of the property. The notice did not state
whether the termination of the joint tenancy caused by
the death of petitioner’s father in January 2005 or the
September 2005 creation of the joint tenancy between
petitioner and his brother constituted the transfer of
ownership. As a result of the reassessment, the taxable
value of petitioner’s property increased from $37,802 to
$72,300.

Petitioner appealed unsuccessfully to the city’s board
of review. Petitioner then appealed to the Tax Tribunal.
The Tax Tribunal affirmed the reassessment, ruling
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that the transfer of ownership to petitioner by virtue of
his father’s death was a conveyance for purposes of the
GPTA. Additionally, the Tax Tribunal ruled that the
joint-tenancy exception from MCL 211.27a(7)(h) did not
apply to the January 2005 transfer because petitioner
was not an original owner or an already existing joint
tenant before the August 2004 joint tenancy was cre-
ated. The Tax Tribunal did not rule on the September
2005 conveyance.

Petitioner appealed as of right in the Court of Ap-
peals, claiming that the transfer of ownership caused by
his father’s death was not a conveyance and that even if
it had been, petitioner would have qualified for the
MCL 211.27a(7)(h) exception from uncapping. The
Court of Appeals reversed the tribunal, determining
that a “conveyance” requires a transfer of title by a
written instrument, and thus James’s death and the
resulting transfer of fee title to petitioner by operation
of law did not constitute a transfer of ownership under
the GPTA that would uncap the property. Klooster v
City of Charlevoix, 286 Mich App 435, 441-443; 781
NW2d 120 (2009). We granted respondent’s application
for leave to appeal. Klooster, 486 Mich at 932-933.

II. STANDARD OF REVIEW AND RULES OF
STATUTORY INTERPRETATION

“In the absence of fraud, review of a decision by the
Tax Tribunal is limited to determining whether the
tribunal erred in applying the law or adopted a wrong
principle; its factual findings are conclusive if supported
by competent, material, and substantial evidence on the
whole record.” Mich Bell Tel Co v Dep’t of Treasury, 445
Mich 470, 476; 518 NW2d 808 (1994).

Issues of statutory interpretation are questions of
law that are reviewed de novo. Brown v Detroit Mayor,
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478 Mich 589, 593; 734 NW2d 514 (2007). The primary
goal of statutory interpretation is to give effect to the
Legislature’s intent, focusing first on the statute’s plain
language. Sun Valley Foods Co v Ward, 460 Mich 230,
236; 596 NW2d 119 (1999). “The words of a statute
provide ‘the most reliable evidence of its intent . . . .’ ”
Id., quoting United States v Turkette, 452 US 576, 593;
101 S Ct 2524; 69 L Ed 2d 246 (1981). When construing
a statute, a court must read it as a whole. People v
Jackson, 487 Mich 783, 791; 790 NW2d 340 (2010).

III. STATUTORY BACKGROUND

Resolving this case requires that we examine the
January 2005 and September 2005 changes in the
ownership of petitioner’s property to determine
whether respondent properly reassessed the property
under the GPTA. We begin our analysis by briefly
reviewing Proposal A and the GPTA before turning to
the joint-tenancy exception and the specific convey-
ances at issue.

A. PROPOSAL A AND THE GPTA

In 1994, voters passed Proposal A, amending article
9, § 3 of the Michigan Constitution to limit the annual
increase in property tax assessments and to authorize
enabling legislation. The purpose of Proposal A was to
limit tax increases on property as long as it remains
owned by the same party, even though the actual
market value of the property may have risen at a
greater rate. Toll Northville Ltd v Northville Twp, 480
Mich 6, 12; 743 NW2d 902 (2008). The Michigan
Legislature was charged with determining the specifics
needed to give effect to Proposal A’s mandate. See
Const 1963, art 9, § 3 (providing for the reassessment of
a parcel’s value when ownership has been transferred
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“as defined by law”) (emphasis added). The 1995
amendments of the GPTA2 fixed the cap on assessment
increases at the lesser amount of either 5 percent of the
assessed value of the property for the previous year or
the increase in the rate of inflation from the previous
year. MCL 211.27a(2). After certain “transfer[s] of
ownership” occur, however, property becomes uncapped
and thus subject to reassessment based on actual prop-
erty value. MCL 211.27a(3).3

The GPTA defines “transfer of ownership” as a
“conveyance of title to or a present interest in property,
including the beneficial use of the property, the value of
which is substantially equal to the value of the fee
interest.”4 MCL 211.27a(6) provides a nonexhaustive
list of examples of transfers of ownership, including
conveyances by deed or by land contract and convey-
ances to or distributions from trusts. See MCL
211.27a(6)(a) through (j). From the definition of “trans-
fer of ownership,” however, MCL 211.27a(7) excludes
17 specific transfers and conveyances, including the one
found in MCL 211.27a(7)(h), regarding the creation and
termination of certain joint tenancies.

B. THE JOINT-TENANCY EXCEPTION: MCL 211.27a(7)(h)

The joint-tenancy exception from the definition of
“transfer of ownership” provides that a transfer of
ownership does not include

[a] transfer creating or terminating a joint tenancy be-
tween 2 or more persons if at least 1 of the persons was an

2 1994 PA 415.
3 MCL 211.27a(3) provides: “Upon a transfer of ownership of property

after 1994, the property’s taxable value for the calendar year following
the year of the transfer is the property’s state equalized valuation for the
calendar year following the transfer.” (Emphasis added.)

4 MCL 211.27a(6).
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original owner of the property before the joint tenancy was
initially created and, if the property is held as a joint
tenancy at the time of conveyance, at least 1 of the persons
was a joint tenant when the joint tenancy was initially
created and that person has remained a joint tenant since
the joint tenancy was initially created. A joint owner at the
time of the last transfer of ownership of the property is an
original owner of the property. For purposes of this subdi-
vision, a person is an original owner of property owned by
that person’s spouse. [MCL 211.27a(7)(h).]

While this is not the simplest provision to understand at
first reading, a careful deconstruction reveals its plain
meaning. We begin by noting that MCL 211.27a(7)(h)
establishes the requirements for excluding three types
of conveyances from the definition of “transfer of own-
ership”: (A) the termination of a joint tenancy, (B) the
creation of a joint tenancy where the property was not
previously held in a joint tenancy, and (C) the creation
of a successive joint tenancy.5

Before examining the two requirements of the joint-
tenancy exception, we must first take particular care to
properly construe the terms “transfer of ownership” and
“original owner.” Additionally, when applying the joint-
tenancy exception it is essential to focus on the particular
conveyance that qualifies as the “conveyance at issue,”
especially if—as here—the parcel has been the subject of
numerous conveyances, one or more of which may qualify
as a transfer of ownership that uncaps the property. We
discuss each of these terms in turn.

1. “TRANSFER OF OWNERSHIP”

For purposes of applying the joint-tenancy exception,
the terms “transfer of ownership” and “uncapping

5 See corresponding parts IV(A) through (C) of this opinion for discus-
sions of these three types of conveyances under MCL 211.27a(7)(h).
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event” are largely synonymous. The GPTA provides
that “[u]pon a transfer of ownership of property . . . ,
the property’s taxable value for the calendar year
following the year of the transfer is the property’s state
equalized valuation for the calendar year following the
transfer.” MCL 211.27a(3) (emphasis added). There-
fore, a transfer of ownership allows reassessment of the
property based on its state equalized value, lifting the
cap on the rate of increase provided by MCL 211.27a(2).
A transfer of ownership thus uncaps the property.
Conversely, any transaction listed in MCL 211.27a(7) is
not a transfer of ownership that uncaps the property.

2. “ORIGINAL OWNER”

To determine who is an “original owner of the
property” within the narrow context of the joint-
tenancy exception, one must first identify the most
recent transfer of ownership that uncapped the prop-
erty and then determine who owned the property as a
result of that uncapping conveyance. The joint-tenancy
exception provides that “[a] joint owner at the time of
the last transfer of ownership . . . is an original owner”
and that “[f]or purposes of this subdivision, a person is
an original owner of property owned by that person’s
spouse.” MCL 211.27a(7)(h). There are thus three pos-
sibilities for who may constitute an “original owner”
under the joint-tenancy exception: (1) a sole owner at
the time of the last uncapping event,6 (2) a joint owner
at the time of the last uncapping event,7 and (3) the

6 While the statute does not specifically provide that a sole owner may
be an original owner, this obvious result must follow, otherwise only a
joint owner or the spouse of an owner could ever be considered an
“original owner” for purposes of applying MCL 211.27a(7)(h).

7 In the instant case, for example, the most recent uncapping event
before the two 2005 conveyances at issue would have been in 1959, when
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spouse of either a sole or joint owner of the property at
the time of the conveyance at issue (i.e., the conveyance
that may uncap the property). See id.

3. CONVEYANCE AT ISSUE

The “conveyance at issue” is either the creation or
the termination of a joint tenancy that may or may not
uncap the property for reassessment purposes.8 The
conveyance at issue, therefore, is not the preceding
uncapping event used to determine who is an original
owner of the property. If the conveyance at issue is the
creation of a joint tenancy, it is important to determine
whether the property is being conveyed from a previous
joint tenancy or some other type of ownership estate
when applying MCL 211.27a(7)(h). If the conveyance at
issue is the termination of a joint tenancy, however,
whether the joint tenancy being terminated is a succes-
sive joint tenancy is irrelevant under the MCL
211.27a(7)(h) analysis. At the termination of a joint
tenancy, the identity of ownership before the creation of
the joint tenancy is only relevant under the original-
ownership requirement to ensure that the continuity of
original ownership remains uninterrupted.

The conveyances at issue here, therefore, are the
January 2005 and September 2005 conveyances be-
cause these are the conveyances that may or may not
have uncapped the property.

James and Dona Klooster acquired title to the property, had Proposal A
been in effect. Because James and Dona held the property in a tenancy by
the entirety, they were “joint owner[s] at the time of the last [uncapping
event]” and were thus “original owner[s] of the property.”

8 See MCL 211.27a(7)(h) (referring to “[a] transfer creating or termi-
nating a joint tenancy”). The term “conveyance at issue” is not used in
the statute, but we employ it here to assist in remaining focused on the
pertinent conveyance when, as here, property has been conveyed mul-
tiple times.
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4. THE ORIGINAL-OWNERSHIP AND CONTINUOUS-TENANCY
REQUIREMENTS OF MCL 211.27a(7)(h)

The first sentence of MCL 211.27a(7)(h) estab-
lishes two requirements for satisfying the joint-
tenancy exception, which we label to simplify analysis
as the “original-ownership requirement” and the
“continuous-tenancy requirement.” The original-
ownership requirement excludes “transfer[s] creat-
ing or terminating a joint tenancy between 2 or more
persons if at least 1 of the persons was an original
owner . . . before the joint tenancy was initially cre-
ated” from being considered a “transfer of owner-
ship.” MCL 211.27a(7)(h). This requirement exam-
ines ownership of the property both before and after
the conveyance at issue to ensure that continuity of
original ownership bridges the transfer.

The continuous-tenancy requirement provides that
“if the property is held as a joint tenancy at the time of
conveyance, at least 1 of the persons was a joint tenant
when the joint tenancy was initially created and that
person has remained a joint tenant since the joint
tenancy was initially created.” Id. Because of the con-
ditional language “if the property is held as a joint
tenancy at the time of conveyance,” this requirement
applies only to conveyances terminating a joint tenancy
and conveyances creating a successive joint tenancy.9

Because it pertains to the continuous tenancy of at least
one of the joint tenants from the time a particular joint
tenancy was created until the time of its termination,
the continuous-tenancy requirement is entirely retro-
spective.

9 By using the term “successive joint tenancy,” we refer only to
transfers conveying property from one joint tenancy directly into another
joint tenancy.
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IV. APPLYING THE JOINT-TENANCY EXCEPTION

All parties agree that the August 2004 conveyance
from the father, James Klooster, to himself and peti-
tioner as joint tenants with rights of survivorship was
not an uncapping event because MCL 211.27a(7)(h)
excludes such conveyances from the definition of
“transfer of ownership.” Because James did not hold
the property in a joint tenancy before creating the joint
tenancy with petitioner, the continuous-tenancy re-
quirement of MCL 211.27a(7)(h) was inapplicable. Un-
der the original-ownership requirement of MCL
211.27a(7)(h), James Klooster “was an original owner
of the property before the [August 2004] joint tenancy
was initially created.” James acquired the status of an
original owner as a result of the 1959 conveyance to
James and Dona because the 1959 conveyance was the
most recent “transfer of ownership” that uncapped the
property.10 Put simply, under the joint-tenancy excep-
tion, an original owner may convey property into a joint
tenancy without uncapping the property, provided the
original owner is also a cotenant in the resulting joint
tenancy.

We turn now to conveyances under the GPTA.

A. TERMINATIONS OF JOINT TENANCIES

When petitioner’s father died in January 2005, the
joint tenancy terminated by operation of law, vesting
petitioner with sole ownership. We first examine
whether the change in the nature of the ownership of

10 We of course recognize that Proposal A was not enacted until 1994,
well after the 1959 conveyance. Under Proposal A, however, the 1959
conveyance would have qualified as a transfer of ownership because, as
the deed indicates, neither James nor Dona owned the property before
purchasing it from Althea Ward.
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the property occasioned by the death of the only other
joint tenant is even a conveyance, as that term is used
in the GPTA.

1. CONVEYANCES UNDER THE GPTA

The Court of Appeals held that the vesting of sole
ownership was not a conveyance because there was no
written instrument. Klooster, 286 Mich App at 442.
This was error. As we will explain, the termination of a
joint tenancy occasioned by the death of the only other
joint tenant is a conveyance under the GPTA and does
not require a written instrument beyond that which
initially created the joint tenancy.11

When one of only two joint tenants dies, an estate
in land passes by operation of law to the survivor.
This Court has described a joint tenancy with rights
of survivorship as a joint life estate with a dual
contingent remainder that vests the fee simple in
whichever cotenant outlives the others. Albro v Allen,
434 Mich 271, 274-275; 454 NW2d 85 (1990). A
contingent remainder is “[a] remainder that is either
given to an unascertained person or made subject to
a condition precedent.” Black’s Law Dictionary (9th
ed), p 1405. The contingent remainder is thus created
simultaneously with the creation of the joint tenancy
with rights of survivorship and “ ‘waits patiently’ for
possession.” Id., quoting Bergin & Haskell, Preface to
Estates in Land and Future Interests (2d ed), p 73. In
the case of a joint tenancy with rights of survivorship,
the contingency is surviving the cotenants, and at the
moment of death, the decedent’s interest in the
property passes to the survivor or survivors. Albro,

11 As we will discuss, however, a conveyance will not constitute a
transfer of ownership under the GPTA if excluded under MCL
211.27a(7)(a) through (q).
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434 Mich at 274-275. When there is only one remain-
ing joint tenant, the contingent remainder vests in
the survivor a fee simple in the property. See id.

The interest that passes to the last survivor in a
joint tenancy is likewise a conveyance under the
GPTA. The GPTA defines “transfer of ownership” as
a “conveyance of title to or a present interest in
property, including the beneficial use of the property,
the value of which is substantially equal to the value
of the fee interest.” MCL 211.27a(6) (emphasis
added). While the statute uses the word “convey-
ance,” it does not define it, and we may therefore
consult a dictionary. Oakland Co Bd of Co Rd
Comm’rs v Mich Prop & Cas Guaranty Ass’n, 456
Mich 590, 604; 575 NW2d 751 (1998). The relevant
dictionary definitions of “conveyance” include (1)
“[a] voluntary transfer of a right or of property” and
(2) “[t]he transfer of a property right that does not
pass by delivery of a thing or merely by agreement.”
Black’s Law Dictionary (8th ed).12 Under the first
definition, in the case of a joint tenancy with rights of
survivorship, the “voluntary transfer of a right or of
property” occurs when the joint tenancy is voluntar-
ily created, transferring to the cotenants a joint life
estate that gives the immediate right to possess and
use the property as well as the last survivor’s right to
be vested with a fee simple. See Albro, 434 Mich at
274-275. The conveyance occasioned by the death of
the only other cotenant fits the second definition as
well, because the vesting of a fee simple at the
moment of death in the last surviving cotenant is a

12 We recognize that the definitions of “conveyance” include the
document itself. See definition 4 in Black’s Law Dictionary (9th ed).
However, we believe that a document such as a deed is a memorial-
ization of the property interest being conveyed, not the conveyance
itself, under the GPTA.
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“transfer of a property right that does not pass by
delivery of a thing . . . .” Therefore, the interest that
passes to the last survivor in a joint tenancy is a
conveyance under the GPTA.

In holding that there was no conveyance absent a
writing, the Court of Appeals erred by relying on the
act-specific definitions of a “conveyance” in MCL
565.3513 and in McMurtry v Smith, 320 Mich 304, 307;
30 NW2d 880 (1948). Klooster, 286 Mich App at 441-
442. First, the definition of “conveyance” in MCL
565.35 is limited by the language “as used in this
chapter,” and MCL 211.27a is not in chapter 565 of the
Michigan Compiled Laws.14 Second, McMurtry involved
the recording of a supplement to a plat, and it was thus
appropriate for the McMurtry Court to rely on the
definition of “conveyance” in the statutory predecessor
of MCL 565.35 because from its inception and regard-
less of where in the statutes it has been compiled, the
chapter at issue has embraced the recording statutes,
and the recording of interests in real property necessar-
ily includes the use of some written instrument.15

Neither of these definitions of “conveyance,” however,
mandates the conclusion that there can be no convey-
ance without a writing under the GPTA.

13 MCL 565.35 provides, in relevant part: “The term ‘conveyance,’ as
used in this chapter, shall be construed to embrace every instrument in
writing, by which any estate or interest in real estate is created, aliened,
mortgaged or assigned . . . .”

14 In the statute’s first incarnation, “this chapter” referred to chapter
65 of the Revised Statutes of 1846. The provision remained the same
through numerous compilations and eventually was compiled in the first
part of chapter 565 of the Michigan Compiled Laws, specifically MCL
565.1 through 565.49. It is not completely clear whether “this chapter”
now refers to all of chapter 565 or only that portion corresponding to
chapter 65 of the Revised Statutes of 1846.

15 See 1929 CL 13309, designated in the 1948 Compiled Laws and
subsequent compilations as MCL 565.35.
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Other examples of transfers of ownership in MCL
211.27a illustrate that the definition of “conveyance” in
MCL 565.35 is inconsistent with the meaning of “convey-
ance” in the GPTA. Conveyances to a trust, distributions
from a trust, and conveyances by intestate succession do
not require any written instrument at the time of the
transfer, yet all are transfers of ownership that will uncap
property. See MCL 211.27a(6)(c), (d) and (f). Therefore,
the plain text of MCL 211.27a indicates that the Legisla-
ture did not intend that conveyances must be effected by
means of a written instrument for purposes of the GPTA.

In sum, therefore, we conclude that the vesting of a
fee simple in the last surviving cotenant of a joint
tenancy with rights of survivorship is a “conveyance”
for purposes of the GPTA and requires no additional
writing beyond that which created the joint tenancy.
Whether this conveyance is a transfer of ownership that
uncaps the property is a separate issue.

2. THE JANUARY 2005 CONVEYANCE

The GPTA defines “transfer of ownership” as a “con-
veyance of title to or a present interest in property,
including the beneficial use of the property, the value of
which is substantially equal to the value of the fee inter-
est.” MCL 211.27a(6). Unless an applicable exception
exists, the interest that vests in the last survivor in a joint
tenancy with rights of survivorship would constitute a
transfer of ownership because the fee simple that vests in
the survivor is a “conveyance of title . . . , the value of
which is substantially equal to the value of the fee inter-
est.” Id.

With regard to terminations of joint tenancies, MCL
211.27a(7) provides that a transfer of ownership does
not include
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[a] transfer . . . terminating a joint tenancy between 2 or more
persons if at least 1 of the persons was an original owner of
the property before the joint tenancy was initially created
and, if the property is held as a joint tenancy at the time of
conveyance, at least 1 of the persons was a joint tenant when
the joint tenancy was initially created and that person has
remained a joint tenant since the joint tenancy was initially
created.

In this context, the conveyance at issue is the termination
of the joint tenancy because that is the event that may or
may not uncap the property. In order for the termination
of a joint tenancy to be exempted from uncapping, the
original-ownership requirement mandates that at least
one of the joint tenants in the joint tenancy being termi-
nated was an original owner of the property before the
joint tenancy was initially created. And, under the
continuous-tenancy requirement, at least one of the per-
sons in the joint tenancy being terminated must have
been “a joint tenant when the joint tenancy was initially
created,” and that person must have “remained a joint
tenant since the joint tenancy was initially created.” Id.
(emphasis added).

Here lies the critical point of contention in this case.
Petitioner argues that “when” refers to that point in time
at which the joint tenancy was created—not before—and
that because petitioner was a joint tenant as a result of
the creation of the joint tenancy at that point in time, he
satisfies the requirement. Respondent argues that this
use of “when” means that at least one of the persons in
the joint tenancy must have also been a joint tenant in an
immediately preceding joint tenancy. Because the father
held the property in sole ownership, respondent argues,
neither petitioner nor his father were joint tenants “when
the joint tenancy was initially created.” Essentially, re-
spondent argues that the joint-tenancy exception applies
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only to successive joint tenancies.16 Respondent thus
reads “when” to mean “before.” We disagree.

The adverb “when” refers to a distinct point in or
period of time. See The American Heritage Dictionary,
Second College Edition (1982) (defining “when” as
“[a]t the time that” and “during the time at which”).
“When” is not complete in itself, however, and re-
quires some contextual referent to the event or period
of time to which it applies. As “when” is used in the
joint-tenancy exception, it is not durational; it refers
to the moment in time “when the joint tenancy was
initially created . . . .” MCL 211.27a(7)(h). At that
moment, each cotenant acquired the status of a joint
tenant by virtue of the instrument creating the joint
tenancy. Had the Legislature meant to say “before,” it
would have done so, as it did earlier in the joint-
tenancy exception (i.e., “if at least 1 of the persons
was an original owner of the property before the joint
tenancy was initially created”). Id. (emphasis added).

We hold, therefore, that as applied to terminations of
joint tenancies, the plain text of MCL 211.27a(7)(h) does
not apply only to successive joint tenancies. For purposes
of applying the continuous-tenancy requirement of the
joint-tenancy exception, a person who becomes a joint
tenant as a result of a conveyance is “a joint tenant when
the joint tenancy was initially created.” We can now apply
the joint-tenancy exception to the January 2005 convey-
ance.

16 Holding that the MCL 211.27a(7)(h) exception in the context of termi-
nations applies only to successive joint tenancies would read an additional
requirement into the statute and establish a pointless procedural mandate.
In the instant case, for example, under the erroneous successive-joint-
tenancy interpretation, had James and Dona Klooster transferred the
property from a tenancy by the entirety into a joint tenancy before creating
a successive joint tenancy between James and petitioner, the property would
not have been uncapped by the death of James. There is no indication that
the Legislature intended to benefit only those taking such elaborate steps.
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The vesting of the fee simple in petitioner that occurred
as a result of the death of James Klooster met the
original-ownership requirement of MCL 211.27a(7)(h) be-
cause James Klooster was a cotenant and “was an original
owner of the property before the joint tenancy was ini-
tially created.” Because the property was held as a joint
tenancy at the time of the conveyance, we must also apply
the continuous-tenancy requirement that “at least 1 of
the persons was a joint tenant when the joint tenancy was
initially created and that person has remained a joint
tenant since the joint tenancy was initially created.” As
explained, because petitioner was a joint tenant “when”
James initially created the joint tenancy in August 2004
and “remained a joint tenant since the joint tenancy was
initially created”—until the joint tenancy terminated—
the January 2005 conveyance was not a transfer of own-
ership under MCL 211.27a(7)(h).

We therefore hold that the January 2005 conveyance
did not uncap the property. As we will explain, however,
the September 2005 conveyance was a transfer of
ownership that did uncap the property.

B. CREATION OF A NONSUCCESSIVE JOINT TENANCY

When petitioner conveyed the property to himself
and his brother in September 2005, the property went
from a state of sole ownership into a new joint tenancy.
Before applying the joint-tenancy exemption to the
September 2005 conveyance, however, we first address
preservation of the issue.

1. PRESERVATION

Our order granting leave to appeal asked the parties
to address preservation of the September 2005 convey-
ance as a possible uncapping event. See MCR
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7.302(H)(4)(a) (limiting appeals to issues raised in an
application “[u]nless otherwise ordered”); MCR
7.316(A)(3) (allowing this Court to “permit the reasons
or grounds of appeal to be amended or new grounds to
be added”).

We note first that the fact of the September 2005
conveyance has always been part of the record on which
this case was decided below and that the notice of
reassessment in evidence was addressed to both peti-
tioner and Charles Klooster. That the Tax Tribunal and
the Court of Appeals chose to focus only on the January
2005 conveyance occasioned by the death of James
Klooster does not remove these facts from evidence. In
addition, the preservation requirement is not an inflex-
ible rule; it yields to the necessity of considering addi-
tional issues when “ ‘necessary to a proper determina-
tion of a case . . . .’ ” Prudential Ins Co of America v
Cusick, 369 Mich 269, 290; 120 NW2d 1 (1963), quoting
Dation v Ford Motor Co, 314 Mich 152, 160-161; 22
NW2d 252 (1946). Although this issue was not decided
below, a party “should not be punished for the omission
of the trial court.” Peterman v Dep’t of Natural Re-
sources, 446 Mich 177, 183; 521 NW2d 499 (1994).
Lastly, an appellate court may uphold a lower tribunal’s
decision that reached the correct result, even if for an
incorrect reason. See Mulholland v DEC Int’l Corp, 432
Mich 395, 411 n 10; 443 NW2d 340 (1989); Peninsular
Constr Co v Murray, 365 Mich 694, 699; 114 NW2d 202
(1962).

We therefore find it appropriate to consider the
September 2005 conveyance as a possible uncapping
event because the facts are properly before us, the
parties briefed and argued the issue in this Court, and
doing so is necessary to a proper determination of this
case.
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2. THE SEPTEMBER 2005 CONVEYANCE

In September 2005, petitioner—who held the prop-
erty in sole ownership as a result of the January 2005
vesting of the fee simple—conveyed the property to
himself and his brother as joint tenants. In the context
of the creation of a nonsuccessive joint tenancy, we need
only consider the original-ownership requirement of
MCL 211.27a(7)(h) because, as previously discussed,
the continuous-tenancy requirement applies only if the
property was held in a joint tenancy at the time of the
conveyance. As applied to the creation of a nonsucces-
sive joint tenancy, the joint-tenancy exception provides
that “[t]ransfer of ownership does not include . . . [a]
transfer creating . . . a joint tenancy between 2 or more
persons if at least 1 of the persons was an original
owner of the property before the joint tenancy was
initially created . . . .”

The September 2005 conveyance was not excluded
from the definition of “transfer of ownership” in MCL
211.27a(6) because, under the original-ownership re-
quirement, petitioner was not an “original owner of the
property before the joint tenancy was initially created.”
MCL 211.27a(7)(h). As explained, the most recent event
that would have been an uncapping event was the 1959
conveyance to petitioner’s parents, James and Dona
Klooster. Only James or Dona Klooster could qualify as
an original owner until the time of the next uncapping
event. Because the August 2004 and January 2005
conveyances were excluded by MCL 211.27a(7)(h) from
the definition of “transfer of ownership,” neither con-
veyance constituted an uncapping event and petitioner
did not acquire the status of an original owner of the
property. See MCL 211.27a(6). Because petitioner was
not an original owner of the property before he initially
created the joint tenancy with his brother, the Septem-
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ber 2005 conveyance did not satisfy the joint-tenancy
exception of MCL 211.27a(7)(h).17 The September 2005
conveyance was therefore a transfer of ownership that
uncapped the subject property.

Therefore, respondent properly issued the notice of
assessment, taxable valuation, and property classifica-
tion in 2006 because of a transfer of ownership in 2005,
and the Tax Tribunal reached the correct result, albeit
for the wrong reason.

C. CREATION OF SUCCESSIVE JOINT TENANCIES

Although not essential to resolving this case, we hope
to provide some limited guidance by specifically ad-
dressing how MCL 211.27a(7)(h) would apply to the
creation of a successive joint tenancy. If the property
was held in joint tenancy before the conveyance creat-
ing a successive joint tenancy, the original-ownership
requirement mandates that there must have been an
“original owner of the property” before the joint ten-
ancy was initially created who is also a joint tenant in
the successive joint tenancy. The continuous-tenancy
requirement pertains to the immediately preceding
joint tenancy and requires that at least one of the
persons in the previous joint tenancy must have been “a
joint tenant when the [previous] joint tenancy was
initially created,” and that same person must have
“remained a joint tenant since the [previous] joint
tenancy was initially created.”

17 We note, however, that both petitioner and Charles Klooster now
qualify as original owners of the property for purposes of MCL
211.27a(7)(h) because each is a joint owner and “[a] joint owner at the
time of the last transfer of ownership of the property is an original
owner of the property.” Because it uncapped the property, the Septem-
ber 2005 conveyance was a “transfer of ownership” under MCL
211.27a(6).
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V. CONCLUSION

We reverse the judgment of the Court of Appeals and
hold first that a “conveyance” for purposes of MCL
211.27a need not be by means of a written instrument.
We hold also that while the January 2005 conveyance to
petitioner of a fee simple was excluded by MCL
211.27a(7)(h) from the GPTA’s definition of “transfer
of ownership,” the September 2005 conveyance from
petitioner to himself and his brother in joint tenancy
was not exempted from uncapping, and therefore re-
spondent city of Charlevoix properly issued the notice of
assessment, taxable valuation, and property classifica-
tion in 2006. Therefore, we reinstate the decision of the
Tax Tribunal because it reached the correct result,
albeit for an incorrect reason.

YOUNG, C.J., and MARILYN KELLY, MARKMAN, HATHAWAY,
MARY BETH KELLY, and ZAHRA, JJ., concurred with
CAVANAGH, J.
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ACTIONS ON APPLICATIONS FOR
LEAVE TO APPEAL FROM THE

COURT OF APPEALS

Leave to Appeal Denied September 8, 2010:

WILHELMI V BRADFORD, No. 141468; Court of Appeals No. 297468.

Summary Disposition September 9, 2010:

PEOPLE V NATHAN JACOBS, No. 139607; Court of Appeals No.
283056. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we vacate that portion of the judgment of the Court of Appeals
that denied the defendant’s newly discovered evidence claim, and we
remand this case to the Court of Appeals for reconsideration of that claim
in light of the laboratory report from Ron Smith & Associates, Inc. The
motion for remand to the trial court is denied. We do not retain
jurisdiction.

HANDLEY V CITY OF ANN ARBOR, No. 140046; Court of Appeals No.
284135. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to appeal,
we affirm the result reached by the Court of Appeals in light of our decision
in Robinson v City of Lansing, 486 Mich 1 (2010), which held that the
“two-inch rule” of MCL 691.1402a applies only to “county” highways. Given
that the city has admitted that it owns the section of sidewalk at issue, there
is no apparent dispute in this case that the road at issue is not a “county”
highway. Therefore, in light of our decision in Robinson, the two-inch rule
does not apply to this case. We thus vacate the Court of Appeals opinion
because its analysis is dictum given our determination in Robinson that
MCL 691.1402a applies only to “county” highways. We remand this case to
the Washtenaw Circuit Court for further proceedings consistent with this
order and Robinson. We do not retain jurisdiction.

PEOPLE V JAMISON, No. 140905; Court of Appeals No. 295965. Pursuant
to MCR 7.302(H)(1), in lieu of granting leave to appeal, we remand this
case to the Chippewa Circuit Court for the ministerial correction of the
judgment of sentence to reflect, in accordance with the plea agreement,
the dismissal of the habitual offender, second offense, supplement under
MCL 769.10. The original judgment of sentence and its two amended
versions inaccurately indicate that the defendant was subject to sentence
enhancement under MCL 769.10. We further order the trial court to
ensure that the corrected judgment of sentence is transmitted to the
Department of Corrections. In all other respects, leave to appeal is
denied, because we are not persuaded that the questions presented
should be reviewed by this Court. We do not retain jurisdiction.

Leave to Appeal Denied September 9, 2010:

PEOPLE V JAKAJ, No. 137866; Court of Appeals No. 286156.
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DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

SHAW V CITY OF ECORSE, Nos. 138774 and 138775; reported below: 283
Mich App 1.

PEOPLE V WITHERSPOON, No. 139383; Court of Appeals No. 292216.

PEOPLE V ROBERT REED, No. 139651; Court of Appeals No. 283677.

PEOPLE V SONYA O’NEAL, No. 139693; Court of Appeals No. 283676.

PEOPLE V GONZALEZ, No. 140123; Court of Appeals No. 292869.

PEOPLE V RICHARDSON, No. 140256; Court of Appeals No. 293281.

PEOPLE V KISSNER, No. 140274; Court of Appeals No. 293022.

PEOPLE V ANTHONY JONES, No. 140303; Court of Appeals No. 293725.

PEOPLE V NIXON, No. 140403; Court of Appeals No. 293476.

PEOPLE V CRAWFORD, No. 140441; Court of Appeals No. 291330.

PEOPLE V PERRY, No. 140457; Court of Appeals No. 293128.

PEOPLE V SCHUH, No. 140463; Court of Appeals No. 294868.

PEOPLE V SPAN, No. 140464; Court of Appeals No. 294191.

PEOPLE V TYRONE MOORE, No. 140479; Court of Appeals No. 294447.

PEOPLE V RUTKOFSKE, No. 140495; Court of Appeals No. 285753.

FEYZ V MERCY MEMORIAL HOSPITAL, Nos. 140582 and 140583; Court of
Appeals Nos. 285880 and 289226.

PEOPLE V SHELTON, No. 140602; Court of Appeals No. 294379.

PEOPLE V JOSHUA JONES, No. 140606; Court of Appeals No. 293988.

PEOPLE V WAGNER, No. 140642; Court of Appeals No. 294798.

PEOPLE V JOSEPH DIXON, No. 140652; Court of Appeals No. 294880.

PEOPLE V CHARLES DAVIS, No. 140663; Court of Appeals No. 294636.

PEOPLE V STANLEY MILLER, No. 140682; Court of Appeals No. 295528.

WEICHUHN V CATHOLIC DIOCESE OF LANSING, No. 140686; reported below:
287 Mich App 211.

PEOPLE V ERVIN, No. 140697; Court of Appeals No. 293620.

PEOPLE V TOWNSEND, No. 140717; Court of Appeals No. 288389.

PEOPLE V MARQUIS JENKINS, No. 140729; Court of Appeals No. 295547.
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PEOPLE V PONDER, No. 140772; Court of Appeals No. 281671.

PEOPLE V BRADY SMITH, No. 140777; Court of Appeals No. 295399.

PEOPLE V WENGOROVIUS, No. 140790; Court of Appeals No. 295846.

CITIZENS FOR ENVIRONMENTAL INQUIRY V DEPARTMENT OF ENVIRONMENTAL

QUALITY, No. 140804; Court of Appeals No. 286773.

PEOPLE V CLAUDIO, No. 140870; Court of Appeals No. 295320.

PEOPLE V RODERICK TOLBERT, No. 140871; Court of Appeals No. 288017.

PEOPLE V VERNICE ROBINSON, No. 140876; Court of Appeals No. 294601.

PEOPLE V CONNELL HOWARD, No. 140877; Court of Appeals No. 294877.

SHERR V WEST BLOOMFIELD TOWNSHIP, No. 140881; Court of Appeals No.
290386.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

MASTERS V MASTERS, No. 140883; Court of Appeals No. 294801.

HARRIS V DETROIT PUBLIC SCHOOLS, No. 140888; Court of Appeals No.
283472.

MACKIE V BOLLORE SA, No. 140895; Court of Appeals No. 286461.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

FERGEANU V COURT OF APPEALS CLERK, No. 140898; Court of Appeals No.
295075.

PEOPLE V ANDREW BREEDING, No. 140906; Court of Appeals No. 291554.

DILLARD V FARM BUREAU GENERAL INSURANCE COMPANY, No. 140926; Court
of Appeals No. 288134.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V SHEPERD, No. 140941; Court of Appeals No. 296265.

DEXTROM V WEXFORD COUNTY, No. 140960; reported below: 287 Mich
App 406.

PEOPLE V FITZSIMONS, No. 140973; Court of Appeals No. 296047.

PEOPLE V WILLIAM HALL, No. 140979; Court of Appeals No. 294909.

PEOPLE V MITCHELL, No. 140981; Court of Appeals No. 296288.
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DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V ANTHONY JORDAN, No. 140982; Court of Appeals No. 295171.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

ARMSTRONG V IOSCO TOWNSHIP, No.141006; Court of Appeals No. 288027.

SUMMIT POLYMERS, INCORPORATED V ATEK THERMOFORMING, INCORPORATED,
No. 141011; Court of Appeals No. 289596.

LUBIENSKI V SCIO TOWNSHIP, Nos. 141012 and 141013; Court of Appeals
Nos. 288727 and 288769.

PEOPLE V DAVIDSON, No. 141015; Court of Appeals No. 296569.

PEOPLE V JOEZELL WILLIAMS, No. 141017; Court of Appeals No. 295448.

PEOPLE V COUSINO, No. 141018; Court of Appeals No. 295921.

PEOPLE V MANZELLA, No. 141023; Court of Appeals No. 296443.

PEOPLE V CHARLES PAYTON, No. 141025; Court of Appeals No. 299440.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V REDDELL, No. 141030; Court of Appeals No. 296247.

PEOPLE V KYLES, No. 141035; Court of Appeals No. 295349.

MILFORD HOUSING, LLC v VILLAGE OF MILFORD, No. 141037; Court of
Appeals No. 295113.

PEOPLE V MIZORI, No. 141038; Court of Appeals No. 286887.

PEOPLE V MICHAEL HOLMES, No. 141042; Court of Appeals No. 297027.

PEOPLE V JEREMIAH BROOKS, No. 141045; Court of Appeals No. 295878.

PEOPLE V JOHNSON, No. 141058; Court of Appeals No. 295751.

PEOPLE V ISOM, No. 141059; Court of Appeals No. 284857.

PEOPLE V KOCH, No. 141064; Court of Appeals No. 289948.

PEOPLE V HARRY WALTON, No. 141066; Court of Appeals No. 289212.

WHITEHORN V DEPARTMENT OF CORRECTIONS, No. 141067; Court of Ap-
peals No. 294222.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).
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PEOPLE V QUINTIN HOLMES, No. 141068; Court of Appeals No. 296457.

PEOPLE V NOONAN, No. 141074; Court of Appeals No. 296516.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V SEALS, No. 141075; Court of Appeals No. 296531.

PEOPLE V MATEO-CASTELLANOS, No. 141078; Court of Appeals No.
295633.

PEOPLE V DEMETRIUS HURD, No. 141082; Court of Appeals No. 294516.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V ANDRE HAMPTON, No. 141090; Court of Appeals No. 295109.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V DONTAY WILLIAMS, No. 141092; Court of Appeals No. 296488.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V LEE WHITE, No. 141097; Court of Appeals No. 296994.

PEOPLE V ELROY JONES, No. 141098; Court of Appeals No. 287734.

PEOPLE V WATKINS, No. 141099; Court of Appeals No. 296607.

PEOPLE V FARRAJ, No. 141100; Court of Appeals No. 295318.

PEOPLE V BROYLES, No. 141105; Court of Appeals No. 296593.

PEOPLE V TIMOTHY LOFTON, No. 141108; Court of Appeals No. 295970.

MICHIGAN CARDIOVASCULAR INSTITUTE V BAY REGIONAL MEDICAL CENTER,
No. 141114; Court of Appeals No. 296314.

PEOPLE V LYVERE, No. 141115; Court of Appeals No. 296472.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V BRADY, No. 141120; Court of Appeals No. 289567.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V VANY, No. 141123; Court of Appeals No. 296689.

PEOPLE V BRYANT, No. 141125; Court of Appeals No. 282606.
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PEOPLE V WILLIAM SEYMOUR, No. 141128; Court of Appeals No. 296570.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V TERRANCE SEYMOUR, No. 141130; Court of Appeals No. 296964.

PEOPLE V BRIAN JOHNSON, No. 141131; Court of Appeals No. 293566.

PEOPLE V TERRANCE SEYMOUR, No. 141132; Court of Appeals No. 296965.

PEOPLE V CLINTON WHEELER, No. 141133; Court of Appeals No. 289331.

TURKETTE V TURKETTE, No. 141134; Court of Appeals No. 287695.

CITY OF DETROIT V CROWN ENTERPRISES, INCORPORATED, Nos. 141135 and
141136; Court of Appeals Nos. 285258 and 288429.

PEOPLE V OWENS, No. 141140; Court of Appeals No. 288668.

PEOPLE V SPARKS, No. 141141; Court of Appeals No. 281997.

PEOPLE V JOHN RAY, No. 141142; Court of Appeals No. 295244.
DAVIS, J.,not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V ROBERT GREEN, No. 141144; Court of Appeals No. 295912.

PEOPLE V HOLCOMB, No. 141145; Court of Appeals No. 291540.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V MARK ROWE, No. 141146; Court of Appeals No. 296233.

PEOPLE V MARK ROWE, No. 141148; Court of Appeals No. 296234.

PEOPLE V FREDDIE HARRIS, No. 141156; Court of Appeals No. 289074.

PEOPLE V HEISE, No. 141157; Court of Appeals No. 290202.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V MCCORMICK, No. 141158; Court of Appeals No. 296866.

PEOPLE V VALENTINE, No. 141163; Court of Appeals No. 289853.

PEOPLE V SOULE, No. 141165; Court of Appeals No. 296673.

PEOPLE V CROSBY, No. 141167; Court of Appeals No. 288218.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V ADONIS FRYE, No. 141171; Court of Appeals No. 288444.
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DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V BERNARDO, No. 141173; Court of Appeals No. 297017.

PEOPLE V THORNTON, No. 141194; Court of Appeals No. 296562.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V RINEHART, No. 141195; Court of Appeals No. 296945.

PEOPLE V DENNIS JACKSON, No. 141197; Court of Appeals No. 283092.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V SANDERS, Nos. 141198 and 141199; Court of Appeals Nos.
288099 and 288100.

MORAN V ROY, No. 141200; Court of Appeals No. 295746.

PEOPLE V ALEX ALEXANDER, No. 141201; Court of Appeals No. 297005.

PEOPLE V PIERRE JORDAN, No. 141202; Court of Appeals No. 290974.

PEOPLE V HUGHES, No. 141204; Court of Appeals No. 296667.

PEOPLE V SELLERS, No. 141205; Court of Appeals No. 290187.

PEOPLE V DARIUS DIXON, No. 141207; Court of Appeals No. 289019.

PEOPLE V POSTON, No. 141228; Court of Appeals No. 285472.

PEOPLE V KEVIN BRIGGS, No. 141235; Court of Appeals No. 297583.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V ABSOLEM THOMAS, No. 141246; Court of Appeals No. 296960.

KUCHARCZYK V DAIMLERCHRYSLER CORPORATION, No. 141252; Court of
Appeals No. 295894.

FINLEY V SAM’s CLUB, No. 141261; Court of Appeals No. 289437.

WATERTOWN TOWNSHIP V NORDLUND, No. 141271; Court of Appeals No.
290117.

KOCENDA V CITY OF TROY, No. 141273; Court of Appeals No. 290346.

WILSON V RIEBSCHLEGER, No. 141275; Court of Appeals No. 289009.

PEOPLE V TIMOTHY BROWN, No. 141362; Court of Appeals No. 297479.

SHINN V SHINN, No. 141399; Court of Appeals No. 295483.
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KING V OAKLAND COUNTY PROSECUTOR, No. 141405; Court of Appeals No.
298947.

PEOPLE V THADDEUS WILLIAMS, No. 141430; Court of Appeals No.
295546.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

MCCARTHY V SOSNICK, Nos. 141439 and 141340; Court of Appeals Nos.
293482 and 293483. The motion for sanctions is granted, based on the
plaintiff’s inflammatory and unsubstantiated accusations regarding the
conduct of the defendants and the Court of Appeals. The plaintiff is
ordered to pay this Court $250 within 28 days of the date of this order.

MCCARTHY V SOSNICK, Nos. 141442 and 141443; Court of Appeals Nos.
294383 and 294385. The motion for sanctions is granted, based on the
plaintiff’s inflammatory and unsubstantiated accusations regarding the
conduct of the defendants and the Court of Appeals. The plaintiff is
ordered to pay this Court $250 within 28 days of the date of this order.

RHEAUME V STATE FARM AUTOMOBILE INSURANCE COMPANY, No. 141511;
Court of Appeals No. 298524.

ACEY V CONSUMERS ENERGY COMPANY, No. 141512; Court of Appeals No.
298525.

Application for Leave to Appeal Dismissed September 9, 2010:

PEOPLE V TREVINO, No. 141519; Court of Appeals No. 298040. Because
the application seeks to appeal a ruling made in connection with this case,
which has since been dismissed, it is dismissed.

Leave to Appeal Before Decision by the Court of Appeals Denied September
9, 2010:

PEOPLE V CUNNINGHAM, No. 141345; Court of Appeals No. 298517.

Superintending Control Denied September 9, 2010:

SCHMIDT V ATTORNEY GRIEVANCE COMMISSION, No. 141046.

Reconsideration Denied September 9, 2010:

PEOPLE V MCBURNEY, No. 139941; Court of Appeals No.285485. Leave
to appeal denied at 486 Mich 996.

PEOPLE V JONATHON HUDSON, No. 140054; Court of Appeals No.
292918. Leave to appeal denied at 486 Mich 927.
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PEOPLE V HARRINGTON, No. 140156; Court of Appeals No.
292664. Leave to appeal denied at 486 Mich 928.

PEOPLE V WARE, No. 140168; Court of Appeals No. 292380. Leave to
appeal denied at 486 Mich 1042.

PEOPLE V HERNANDEZ, No. 140222; Court of Appeals No. 293425. Leave
to appeal denied at 486 Mich 1042.

PEOPLE V RONNELL JOHNSON, No. 140362; Court of Appeals No.
286096. Leave to appeal denied at 486 Mich 902.

PEOPLE V STEPHENS, No. 140413; Court of Appeals No. 294749. Leave
to appeal denied at 486 Mich 961.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V MONK, No. 140426; Court of Appeals No. 293656. Leave to
appeal denied at 486 Mich 1043.

PEOPLE V CHRISTIAN PHILLIPS, No. 140473; Court of Appeals No.
293442. Leave to appeal denied at 486 Mich 1043.

PEOPLE V DUNLAP, No. 140501; Court of Appeals No. 294407. Leave to
appeal denied at 486 Mich 1044.

PEOPLE V BUCKNER, No. 140530; Court of Appeals No. 281384. Sum-
mary disposition at 486 Mich 906.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V POOLE, No. 140589; Court of Appeals No. 284245. Leave to
appeal denied at 486 Mich 1045.

PEOPLE V PERREAULT, No. 140630; Court of Appeals No. 288540. Sum-
mary disposition at 486 Mich 914.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V MAURICE JACKSON, No. 140706; Court of Appeals No.
286964. Leave to appeal denied at 486 Mich 930.

PEOPLE V SOUSA, No. 140791; Court of Appeals No. 295257. Leave to
appeal denied at 486 Mich 1058.

PEOPLE V BARRY ADAMS, No. 140825; Court of Appeals No.
282638. Leave to appeal denied at 486 Mich 1047.

Leave to Appeal Denied September 10, 2010:

In re KENNEDY, No. 141488; Court of Appeals No. 295411.
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In re FRY, No. 141595; Court of Appeals No. 295682.

Superintending Control Denied September 10, 2010:

DUNCHOCK V ATTORNEY DISCIPLINE BOARD, No. 141635.

Rehearing Denied September 14, 2010:

SMITH V ANONYMOUS JOINT ENTERPRISE, Nos. 138456 and 138457. Re-
ported at 487 Mich 102. In this case motions for rehearing are considered
and they are denied, there being no majority in favor of granting
rehearing or other relief. KELLY, C.J., and CAVANAGH and HATHAWAY, JJ.,
would deny rehearing. CORRIGAN, YOUNG, and MARKMAN, JJ., would grant
rehearing.

CORRIGAN, J. (dissenting). I would grant defendants’ motions for
rehearing, and on rehearing, I would vacate this Court’s July 30, 2010,
decision and affirm the Court of Appeals for the reasons set forth in my
partial dissent in Smith v Anonymous Joint Enterprise, 487 Mich 102,
131 (2010).

YOUNG and MARKMAN, JJ., joined the statement of CORRIGAN, J.
DAVIS, J., not participating. I recuse myself and am not participating

because I had prior personal knowledge of the facts in this case. See MCR
2.003(B).

KYSER V KASSON TOWNSHIP, No. 136680. Reported at 486 Mich 514.
KELLY, C.J., and CAVANAGH, J., would grant rehearing.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V DUPREE, No. 139396. Reported at: 486 Mich 693.

Summary Disposition September 15, 2010:

PEOPLE V MICHAEL JOHNSON, No. 140255; Court of Appeals No.
294396. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we remand this case to the Court of Appeals for consideration, as
on leave granted, of whether the sentencing guidelines apply to condi-
tions imposed by a court under MCL 762.13 of the Holmes Youthful
Trainee Act.

LOAR V DEPARTMENT OF HUMAN SERVICES, No. 140810; Court of Appeals
No. 294087. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we remand this case to the Court of Appeals for an explanation of
the reasons for the denial of the plaintiffs’ complaint for mandamus. We
do not retain jurisdiction.
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PEOPLE V CRAIG, No. 141033; Court of Appeals No. 296159. Pursuant
to MCR 7.302(H)(1), in lieu of granting leave to appeal, we remand this
case to the Wayne Circuit Court for amendment of the judgment of
sentence to reflect a single conviction under MCL 750.338b for gross
indecency between male and female as a sexually delinquent person as
defined by MCL 750.10a, with a single sentence of 13 to 40 years,
pursuant to the plea and sentence agreement. MCL 750.10a is a defini-
tional statute, and does not carry the possibility of a separate conviction
or sentence independent of other charges in the criminal code. In all
other respects, leave to appeal is denied, because we are not persuaded
that the remaining questions presented should be reviewed by this Court.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

Leave to Appeal Granted September 15, 2010:

EVANS V GROSSE POINTE PUBLIC SCHOOL SYSTEM, No. 140670; Court of
Appeals No. 288546.

DUFFY V DEPARTMENT OF NATURAL RESOURCES, No. 140937; Court of
Appeals No. 289644. The parties shall include among the issues to be
briefed whether the Little Manistee Trail is a “highway” within the
meaning of MCL 691.1401(e) and, if it is, whether MCL 691.1402(1)
exempts the state and the Department of Natural Resources from
liability for maintaining a trailway that is not adjacent to any vehicular
highway.

Persons or groups interested in the determination of the issues
presented in this case may move the Court for permission to file briefs
amicus curiae.

Orders Granting Oral Argument in Cases Pending on Application for
Leave to Appeal Entered September 15, 2010:

DRAKE V CITY OF BENTON HARBOR, No. 140685; Court of Appeals No.
287502. We direct the clerk to schedule oral argument on whether to
grant the application or take other peremptory action. MCR 7.302(H)(1).
At oral argument, the parties shall address whether the city of Benton
Harbor may lease a portion of Jean Klock Park to Harbor Shores
Community Redevelopment Corporation to develop 3 holes of a proposed
18-hole championship Jack Nicklaus golf course, without violating (1) the
restriction set forth in the 1917 deed or (2) the January 27, 2004, consent
judgment in an earlier lawsuit between the plaintiffs and the city relating
to the city’s sale of a portion of Jean Klock Park to Grand Boulevard
Renaissance, LLC, for the construction of a residential development. The
parties may file supplemental briefs within 42 days of the date of this
order, but they should not submit mere restatements of their application
papers.

The Michigan Municipal League and the Michigan Recreation and
Park Association are invited to file briefs amicus curiae. Other persons or
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groups interested in the determination of the issues presented in this
case may move the Court for permission to file briefs amicus curiae.

PEOPLE V NAYKIMA HILL, No. 141122; Court of Appeals No. 290031. We
direct the clerk to schedule oral argument on whether to grant the
applications or take other peremptory action. MCR 7.302(H)(1). The
parties shall submit supplemental briefs within 42 days of the date of this
order addressing (1) whether the dog tracking testimony was admitted in
error and (2) whether, in light of the resolution of that issue, the
admission of Jacqueline Sistrunk’s out-of-court statement was harmless
beyond a reasonable doubt. They should not submit mere restatements of
their application papers.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

Leave to Appeal Denied September 15, 2010:

PITTMAN V BOARD OF EDUCATION, WYOMING PUBLIC SCHOOLS, No. 140068;
Court of Appeals No. 292475. The application for leave to appeal the
October 16, 2009, order of the Court of Appeals is considered, and it is
denied, there being no majority in favor of granting leave to appeal or
taking other action.

KELLY, C.J., and CAVANAGH and HATHAWAY, JJ., would remand this case
to the Court of Appeals for consideration as on leave granted.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

In re KADZBAN, No. 140099; Court of Appeals No. 292516.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

MAY V TITAN INSURANCE COMPANY, Nos. 140736 and 140737; Court of
Appeals Nos. 287250 and 287252.

HATHAWAY, J., would grant leave to appeal.

ALLEN V CITY OF LAINGSBURG, No. 140846; Court of Appeals No. 286031.

WARNER V CENTER FOR FORENSIC PSYCHIATRY, No. 140861; Court of
Appeals No. 288979.

HATHAWAY, J., would grant leave to appeal.

In re UPJOHN ESTATE, No. 140879; Court of Appeals No. 278668.

PEOPLE V HURN, No. 140947; Court of Appeals No. 295974.

DOBROWSKI V JAY DEE CONTRACTORS, INCORPORATED, No. 140969; Court of
Appeals No. 288206.

KELLY, C.J., and CAVANAGH and HATHAWAY, JJ., would grant leave to
appeal.
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GAITAN V LAKESHORE HABITAT FOR HUMANITY, INCORPORATED, Nos. 141047
and 141048; Court of Appeals Nos. 287116 and 288092.

PEOPLE V BRUCE PARKER, No. 141096; Court of Appeals No. 288988.

PEOPLE V KURTZ, No. 141138; Court of Appeals No. 296653.

Superintending Control Denied September 15, 2010:

BARKOVIC V ATTORNEY DISCIPLINE BOARD, No. 141472.
KELLY, C.J., and HATHAWAY and DAVIS, JJ., would grant the requested

relief.

Leave to Appeal Before Decision by the Court of Appeals Denied September
15, 2010:

ZUNICH V MIDMICHIGAN MEDICAL CENTER, Nos. 141053 and 141054; Court
of Appeals Nos. 297456 and 297457.

Summary Disposition on Reconsideration September 17, 2010:

PEOPLE V SIRDAREAN ADAMS, No. 140384; Court of Appeals No.
287034. The motion for reconsideration of this Court’s June 25, 2010
order is considered, and it is granted. We vacate our order dated June 25,
2010. 486 Mich 1040. On reconsideration, the application for leave to
appeal the November 19, 2009, judgment of the Court of Appeals is
considered and, pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we vacate the judgment of the Court of Appeals and remand this
case to the Court of Appeals for a new appeal. The defendant requested
the appointment of appellate counsel in the district court while the
prosecution’s interlocutory appeal was pending in the Court of Appeals,
but counsel was not appointed until after the Court of Appeals issued its
judgment on November 19, 2009. Consequently, the defendant was not
represented by counsel during the prosecution’s interlocutory appeal. On
remand, the defendant is entitled to appointed appellate counsel.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

Order Granting Oral Argument in Case Pending on Application for Leave
to Appeal Entered September 17, 2010:

AMERISURE MUTUAL INSURANCE COMPANY V HALL STEEL COMPANY, No.
140784; Court of Appeals No. 286677. We direct the clerk to schedule
oral argument on whether to grant the application or take other
peremptory action. MCR 7.302(H)(1). The parties shall submit supple-
mental briefs within 42 days of the date of this order addressing whether
Hall Steel’s act of supplying a nonconforming grade of steel constitutes
an “occurrence” under the terms of Amerisure’s insurance policy. The
parties should not submit mere restatements of their application papers.
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Summary Disposition September 22, 2010:

MICHIGAN AFSCME COUNCIL 25 v WAYNE COUNTY, No. 141738; Court of
Appeals No. 298832. Pursuant to MCR 7.302(H)(1), in lieu of granting
leave to appeal, we vacate the order of the Court of Appeals and we
remand this case to the Court of Appeals for reconsideration or clarifi-
cation in light of the Wayne Circuit Court’s September 9, 2010, order. The
panel should also consider whether relief at this point is moot in view of
the fact that the layoff periods have passed. The motion for stay is denied
as moot. We do not retain jurisdiction.

Leave to Appeal Denied September 22, 2010:

In re NORDBERG, No. 141585; Court of Appeals No. 295233.

Leave to Appeal Denied September 24, 2010:

DANIELS V PETROSKY-CLARK, No. 140468; Court of Appeals No.
288403. The application for leave to appeal the December 15, 2009,
judgment of the Court of Appeals is considered, and it is denied, there
being no majority in favor of granting leave to appeal or taking other
action. The motion for stay is denied as moot.

YOUNG, J., would reverse the judgment of the Court of Appeals.
MARKMAN, J. (dissenting). I dissent from this Court’s denial of leave to

appeal because plaintiff, in my judgment, has not set forth sufficient
evidence to sustain her respondeat superior claim in this automobile
negligence action. Accordingly, I would reverse the judgment of the Court
of Appeals and reinstate the decision of the trial court.

The trial court found, and the evidence establishes, that defendant
Petrosky-Clark, an employee of defendant Haas Publishing, was driving
to work on the morning of the accident to attend a weekly sales meeting.
“[A] master is responsible for the wrongful acts of his servant committed
while performing some duty within the scope of his employment.”
Murphy v Kuhartz, 244 Mich 54, 56 (1928). Generally, an employee is not
acting within the scope of his or her employment when traveling to and
from work. Thomas v Certified Refrigeration, Inc, 392 Mich 623, 631 n 3
(1974). Exceptions to this general rule exist where the employee is
engaged in a “special mission in the interest of and at the direction of his
employer,” LeVasseur v Allen Electric Co, 338 Mich 121, 123 (1953), or
where the employer derives a special benefit from the employee’s trip,
Kester v Mattis, Inc, 44 Mich App 22, 24 (1972). Here, Petrosky-Clark’s
attendance at a weekly sales meeting, while certainly of benefit to her
employer, as would be everything else that she does during the workday,
is not the type of “special” benefit contemplated by this exception. As
explained in Stark v L E Myers Co, 58 Mich App 439, 444 (1975), “[i]f any
benefits were so derived, it was not a special benefit to the employer but
a benefit common to all employers.” That is, Petrosky-Clark went to work
as she was required to do, a situation that falls squarely within the
general rule that an employee is not acting within the scope of his or her
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employment when traveling to and from work. Because there was no
genuine issue of material fact on this issue, Haas, in my judgment, was
entitled to summary disposition, as the trial court so held.

CORRIGAN, J., joined the statement of MARKMAN, J.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

ANDERSON V STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, No.
140120; Court of Appeals No. 277096. The application for leave to appeal
the August 25, 2009, judgment of the Court of Appeals is considered, and
it is denied, there being no majority in favor of granting leave to appeal
or taking other action.

CORRIGAN, J. (dissenting). I respectfully dissent from the Court’s
decision to deny defendant State Farm’s application for leave to appeal.
Defendant automobile no-fault insurer argues that plaintiff insured will
receive an unjustified $3.2 million because the jury verdict will require
two insurance companies to pay for duplicate benefits. The trial court
precluded the jury from hearing proof that plaintiff stood to recover
nearly $675,000 per year by receiving 22 facial injections twice a week.
The trial court’s decision to exclude evidence of collateral source benefits
seems outside the range of principled outcomes. It deprived the jury of
facts highly relevant to its determination whether the facial injections
were reasonable and necessary, thus impeding the jury’s search for truth.
Therefore, I would grant leave to appeal to consider the showing required
under Nasser v Auto Club Ins Ass’n, 435 Mich 33 (1990), to admit
evidence of collateral source benefits in order to show malingering or
motivation of financial gain, and to determine whether the trial court
abused its discretion when it excluded such evidence in this case.

I. UNDERLYING FACTS AND PROCEDURAL HISTORY

Plaintiff’s face and head were injured when she was involved in an
accident in December 1999 while riding in a vehicle insured under an
uncoordinated no-fault policy issued by defendant State Farm, which
became liable for personal protection insurance (PIP) benefits arising
from the accident. As noted, plaintiff also had a health insurance policy
with Blue Cross Blue Shield. Plaintiff’s diagnosis of multiple sclerosis
predated the accident. After the accident, she allegedly experienced
headaches and pain in her face, head, neck and shoulders. Dr. Maurice
Converse, an anesthesiologist, began injecting plaintiff with steroids, an
anesthetic, and a compound called Sarapin at the MedBack Clinic in
Ohio. Plaintiff’s medical records show, and Dr. Converse acknowledged,
that his injections of plaintiff were initially based on treating symptoms
associated with plaintiff’s multiple sclerosis (hence not accident related).

The trial court precluded the jury from hearing that the MedBack
Clinic was closed after an FBI investigation and raid involving the
MedBack Clinic’s healthcare fraud. After the MedBack Clinic closed, Dr.
Converse rented space at another clinic in Ohio so he could continue
injecting plaintiff. Remarkably, plaintiff was his only patient.
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State Farm initially paid for the injections. State Farm paid plaintiff
nearly $300,000 for those treatments. Plaintiff eventually began receiv-
ing 44 injections per week. In August 2001, State Farm initiated a fraud
investigation of plaintiff’s claims, which included a review of plaintiff’s
medical files and an independent medical examination. Dr. Eugene
Mitchell conducted the independent medical examination and concluded
that the injection treatments should be stopped. As a result, State Farm
ceased paying plaintiff for the injections.

Plaintiff thereafter filed this no-fault action, and the case proceeded
to a jury trial. State Farm’s liability for plaintiff’s injections depended on
the jury’s determination whether plaintiff’s injuries for which she
received the injections arose out of the automobile accident or her
multiple sclerosis and whether the injections that Dr. Converse admin-
istered were reasonable and necessary. The jury returned a verdict for
plaintiff, awarding her nearly $2.5 million in medical expenses and
interest on the unpaid benefits. The trial court entered a judgment that
also included costs and attorney fees, resulting in a total judgment of
more than $3.2 million. The trial court denied State Farm’s motion for
judgment notwithstanding the verdict. The Court of Appeals affirmed.

In its application for leave to appeal to this Court, State Farm argues
that the trial court erred in granting plaintiff’s motion in limine to
exclude evidence that plaintiff’s medical benefits were uncoordinated and
that Blue Cross was paying plaintiff’s medical expenses.

II. ANALYSIS

Under MCL 500.3107(1)(a), a no-fault insurer is liable for “[a]llowable
expenses consisting of all reasonable charges incurred for reasonably
necessary products, services, and accommodations for an injured person’s
care, recovery, or rehabilitation.” Plaintiff’s motion to exclude evidence of
the uncoordinated benefits was based on this Court’s decision in Nasser.
Like this case, Nasser was a no-fault action in which the trial court
granted the plaintiff’s motion to exclude all evidence of other insurance
coverage. The trial court ruled, and the Court of Appeals agreed, that
evidence of other insurance coverage was barred by the collateral source
rule and MRE 403.

In Nasser, we held that evidence of other insurance coverage is
inadmissible for the purpose of mitigating damages under the collateral
source rule, but recognized an “exception to the general rule of exclu-
sion,” where evidence of collateral source benefits would establish
malingering. Nasser, 435 Mich at 58-59. We noted that evidence of
collateral source benefits should be admitted “ ‘only if it appears to the
trial judge from other evidence that there is a real possibility that
plaintiff was motivated by the receipt of collateral source benefits to
remain inactive as long as he did.’ ” Id. at 59, quoting 22 Am Jur 2d
Damages, § 967, p 1004. Having reversed the decision of the trial court
on other grounds and remanded for further proceedings, we declined to
decide whether the “exception” to the collateral source rule applied.
Nasser, 435 Mich at 62. We directed the trial court, however, to consider
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on remand whether the evidence was “offered to prove malingering or
exaggeration of injuries by plaintiff, rather than in mitigation of dam-
ages.” Id. at 63.

In this case, the trial court precluded the jury from hearing that
plaintiff was making nearly $675,000 per year by receiving 22 injections
twice a week. At the hearing on plaintiff’s motion in limine to exclude
evidence of collateral source benefits, defense counsel argued that “the
possibility of putting in your pocket the same amount of money that the
doctor would put in his pocket if he were being paid by Blue Cross is a
motive to undergo these treatments . . . .” Transcript of April 7, 2005,
motion hearing, p 30. Defense counsel also argued:

All I have to do in any case is to be able to show that this
person’s activities may or may not be motivated by what you would
think a person normally goes to a doctor for in this case. . . . She
goes for almost three years now and undergoes these treatments,
and she’s going to make $ 2 million off of this treatment. [Id.]

The trial court granted plaintiff’s motion to exclude the evidence, ruling
that “the fact that certain doctors may not be able to understand . . . plain-
tiff’s response or lack of response to certain injections” would not lead it to
determine that, under Nasser, plaintiff was malingering. Id. at 47-48.

The Court of Appeals held that the trial court did not abuse its
discretion in excluding evidence of plaintiff’s receipt of collateral source
benefits because defense counsel failed to present independent evidence
of malingering and therefore failed to “meet its foundational burden
under Nasser.” Anderson v State Farm Mut Auto Ins Co, unpublished
opinion per curiam of the Court of Appeals, issued August 25, 2009
(Docket No. 277096), pp 3-4. I believe that the circumstances on this
record reflect an adequate foundation to show that plaintiff was engaged
in malingering.

Defendant clearly sought to admit the evidence of collateral source
benefits to show that plaintiff was motivated by financial gain, rather than
by a need for medical treatment. Plaintiff’s receipt of nearly $675,000 a year
for facial injections was surely a sufficient foundation to admit proof of the
collateral source benefits. The erroneous exclusion of this evidence appears
inconsistent with substantial justice and affects a substantial right of State
Farm1 because the evidence was critical to the jury’s determination whether
the injections administered by Dr. Converse were “reasonable and neces-
sary” under MCL 500.3107(1)(a). The trial court’s ruling precluded the jury
from considering the plausible alternative explanation that plaintiff contin-
ued to receive 44 injections in her face per week not because they relieved

1 A trial court’s decision to admit or exclude evidence is reviewed for an
abuse of discretion, but “any error in the admission or exclusion of
evidence will not warrant appellate relief ‘unless refusal to take this
action appears . . . inconsistent with substantial justice,’ or affects ‘a
substantial right of the [opposing] party.’ ” Craig v Oakwood Hosp, 471
Mich 67, 76 (2004) (citations omitted).
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her pain, but because she stood to gain $295 per injection—or $12,980 per
week—from continuing the treatment. I would grant State Farm’s request
that this Court review what occurred here and consider whether the lower
courts’ rulings were consistent with Nasser. In addition, I question why the
verdict was not reduced under MCL 600.6303(1),2 the collateral source
rule.

YOUNG and MARKMAN, JJ., joined the statement of CORRIGAN, J.
KELLY, C.J., not participating. I am not participating because of a close

familial relationship with one of the witnesses.

Summary Disposition September 27, 2010:

ALLEY V SECK, No. 137412; Court of Appeals No. 283634. By order of
May 7, 2009, the application for leave to appeal the August 22, 2008,
order of the Court of Appeals was held in abeyance pending the decision
in Holman v Rasak (Docket No. 137993). On order of the Court, the case
having been decided on July 13, 2010, 486 Mich 429 (2010), the
application is again considered and, pursuant to MCR 7.302(H)(1), in lieu
of granting leave to appeal, we remand this case to the Court of Appeals
for consideration as on leave granted in light of Holman.

HATHAWAY, J., would grant leave to appeal.

EDW C LEVY COMPANY V MARINE CITY BOARD OF ZONING APPEALS, No.
141143; Court of Appeals No. 296023. Pursuant to MCR 7.302(H)(1), in
lieu of granting leave to appeal, we remand this case to the Court of
Appeals for consideration as on leave granted.

PEOPLE V CARREKER, No. 141284; Court of Appeals No. 290501. Pursu-
ant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we remand
this case to the Wayne Circuit Court. On remand, in addition to
complying with the Court of Appeals’ judgment, the circuit court shall
correct the erroneous statement in the defendant’s sentencing informa-
tion report that the defendant pleaded guilty to first-degree home

2 MCL 600.6303(1) provides:

In a personal injury action in which the plaintiff seeks to
recover for the expense of medical care, rehabilitation services,
loss of earnings, loss of earning capacity, or other economic loss,
evidence to establish that the expense or loss was paid or is
payable, in whole or in part, by a collateral source shall be
admissible to the court in which the action was brought after a
verdict for the plaintiff and before a judgment is entered on the
verdict. Subject to subsection (5), if the court determines that all
or part of the plaintiff’s expense or loss has been paid or is payable
by a collateral source, the court shall reduce that portion of the
judgment which represents damages paid or payable by a collateral
source by an amount equal to the sum determined pursuant to
subsection (2). This reduction shall not exceed the amount of the
judgment for economic loss or that portion of the verdict which
represents damages paid or payable by a collateral source.
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invasion. The sentencing information report should instead state that the
defendant was found guilty of first-degree home invasion after a bench
trial. In all other respects, leave to appeal is denied, because we are not
persuaded that the remaining questions presented should be reviewed by
this Court.

Leave to Appeal Denied September 27, 2010:

PEOPLE V REISS, No. 137321; Court of Appeals No. 269630.

FANNING V WILLIAM BEAUMONT HOSPITAL, No. 139502; Court of Appeals
No. 290721.

HATHAWAY, J., would grant leave to appeal.

PEOPLE V MEADE, No. 140198; Court of Appeals No. 293722.
HATHAWAY, J., not participating. Justice HATHAWAY recuses herself and

will not participate in this case as she was the presiding trial court judge.
See MCR 2.003(B).

PEOPLE V KENNEDY, No. 140288; Court of Appeals No. 293347.

PEOPLE V TIMOTHY BARNES, No. 140367; Court of Appeals No. 293382.

PEOPLE V TERENCE JOHNSON, No. 140374; Court of Appeals No. 294492.

PEOPLE V MIDDLEBROOK, No. 140391; Court of Appeals No. 293662.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

FRUITMAN V RUBINSTEIN, No. 140475; Court of Appeals No. 286916.
KELLY, C.J., not participating. I recuse myself and am not participating

because I have a social acquaintance with some of the parties.

STOUT TOOL CORPORATION V KANE, No. 140492; Court of Appeals No.
291996.

FIA CARD SERVICES, N A V SELIM, No. 140520; Court of Appeals No.
286522.

PEOPLE V DELEON ALEXANDER, No. 140601; Court of Appeals No.
295124.

PEOPLE V GERALD CALKINS, No. 140607; Court of Appeals No. 294842.

PEOPLE V STEVEN THOMAS, No. 140609; Court of Appeals No. 294014.

ELLIOTT V THERRIEN, No. 140713; Court of Appeals No. 288235.

NIEWIANDOMSKI V SMITH, No. 140725; Court of Appeals No. 293954.

PEOPLE V WINFRED PHILLIPS, No. 140742; Court of Appeals No. 288414.

PEOPLE V ALEMAN, No. 140780; Court of Appeals No. 294351.

ACTIONS ON APPLICATIONS 869



PEOPLE V DUANE JOHNSON, No. 140786; Court of Appeals No. 289338.

PEOPLE V GARY WILLIAMS, No. 140793; Court of Appeals No. 295050.

PEOPLE V NICHOLAS PHILLIPS, No. 140815; Court of Appeals No. 295595.

PEOPLE V MAYWEATHER, No. 140848; Court of Appeals No. 288415.

PEOPLE V LESTER BELL, No. 140884; Court of Appeals No. 294778.

PEOPLE V FLOWERS, No. 140951; Court of Appeals No. 286018.

PEOPLE V DONNIE BAKER, No. 140971; Court of Appeals No. 287849.

PEOPLE V AMADOR, No. 140975; Court of Appeals No. 296825.

PEOPLE V ROBERTO REED, No. 140998; Court of Appeals No. 296065.

PEOPLE V SLAUGHTER, No. 141004; Court of Appeals No. 296691.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V AMANDA BEAN, No. 141019; Court of Appeals No. 296369.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V TETREAU, No. 141028; Court of Appeals No. 295540.

PEOPLE V STEWART, No. 141076; Court of Appeals No. 296404.

PEOPLE V CHU, No. 141091; Court of Appeals No. 295352.

PEOPLE V SPACHER, No. 141102; Court of Appeals No. 296184.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V CALVIN PARKER, No. 141103; Court of Appeals No. 295473.

PEOPLE V ERNEST HALL, No. 141104; Court of Appeals No. 295032.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

TRUPIANO V TRUPIANO, No. 141137; Court of Appeals No. 294439.

PEOPLE V JENNINGS, No. 141139; Court of Appeals No. 296289.

PEOPLE V PENNA, No. 141155; Court of Appeals No. 297144.

SAVAS V YAKER, No. 141159; Court of Appeals No. 288991.

PEOPLE V STAMPER, No. 141175; Court of Appeals No. 297137.

PEOPLE V COLWELL, No. 141185; Court of Appeals No. 296930.
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PEOPLE V CADARETTE, No. 141203; Court of Appeals No. 289088.

CUMULUS BROADCASTING, LLC v KEADY, No. 141209; Court of Appeals
No. 290112.

PEOPLE V ZAKER, No. 141217; Court of Appeals No. 292898.

PEOPLE V REAM, No. 141220; Court of Appeals No. 288256.

PEOPLE V NEKI ANDERSON, No. 141221; Court of Appeals No. 289854.

PEOPLE V RUSSELL, No. 141222; Court of Appeals No. 296573.

PEOPLE V MARK HARTMAN, No. 141225; Court of Appeals No. 296703.

BROOKLYN PLUMBING HEATING & AIR CONDITIONING V AIELLO, No. 141226;
Court of Appeals No. 283894.

PEOPLE V MARK HARTMAN, No. 141227; Court of Appeals No. 296704.

PEOPLE V SCOTT JONES, No. 141229; Court of Appeals No. 288671.

SCHELLENBERG V BINGHAM TOWNSHIP, No. 141233; Court of Appeals No.
289801.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V MAXEY, No. 141234; Court of Appeals No. 289023.

PEOPLE V FREEMON, No. 141236; Court of Appeals No. 296884.

PEOPLE V BELCHER, No. 141238; Court of Appeals No. 298855.

PEOPLE V JEWELL, No. 141240; Court of Appeals No. 288442.

PEOPLE V MARCUS HILL, No. 141247; Court of Appeals No. 289645.

PEOPLE V BURDICK, No. 141248; Court of Appeals No. 296988.

PEOPLE V STEPHENSON, No. 141256; Court of Appeals No. 288867.

PEOPLE V TODD DAVIS, No. 141258; Court of Appeals No. 290970.

PEOPLE V DAVID HUDSON, Nos. 141262 and 141263; Court of Appeals
Nos. 290148 and 290215.

PEOPLE V SMALLWOOD, No. 141266; Court of Appeals No. 289081.

CONTRACT SUPPLY COMPANY, INCORPORATED V ADCO STRATFORD VILLAGE
NORTH, No. 141272; Court of Appeals No. 289172.

LENNEN V LENNEN, No. 141282; Court of Appeals No. 295559.

PEOPLE V ZIMMERMAN, No. 141286; Court of Appeals No. 287895.

PEOPLE V WARNOCK, No. 141293; Court of Appeals No. 297233.

PEOPLE V WILLIAM REID, No. 141297; Court of Appeals No. 296380.
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PEOPLE V JEFFREY MILLER, No. 141299; Court of Appeals No. 287851.

PEOPLE V ANTHONY BELL, No. 141304; Court of Appeals No. 290424.

PEOPLE V PINNACE, No. 141305; Court of Appeals No. 297301.

PEOPLE V DREMARIS JACKSON, No. 141306; Court of Appeals No. 289875.

PEOPLE V MCCONEGHY, No. 141307; Court of Appeals No. 296174.

PEOPLE V BASS, No. 141308; Court of Appeals No. 289299.

PAIGE V CITY OF STERLING HEIGHTS, No. 141311; Court of Appeals No.
290377.

PEOPLE V NOBLE, No. 141322; Court of Appeals No. 290462.

PEOPLE V DOUGHRITY, No. 141323; Court of Appeals No. 295807.

PEOPLE V MCDOWELL, No. 141324; Court of Appeals No. 297518.

PEOPLE V BALL, No. 141325; Court of Appeals No. 291433.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V DILLARD, No. 141328; Court of Appeals No. 297129.

COHEN V NERENBERG, No. 141329; Court of Appeals No. 290569.

PEOPLE V PETTIFORD, No. 141330; Court of Appeals No. 288551.

ROSENBAUM V NERENBERG, No. 141331; Court of Appeals No. 290570.

PEOPLE V DAMIEN JOHNSON, No. 141334; Court of Appeals No. 290461.

PEOPLE V DONALD TOLBERT, No. 141337; Court of Appeals No. 293142.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V ROSALIND BROWN, No. 141338; Court of Appeals No. 288552.

PEOPLE V SEEGARS, No. 141343; Court of Appeals No. 290899.

MORRIS V MICHIGAN INSURANCE COMPANY, No. 141346; Court of Appeals
No. 290465.

PEOPLE V ARMEL ADAMS, No. 141351; Court of Appeals No. 297385.

PEOPLE V IMELMANN, No. 141360; Court of Appeals No. 297370.

PEOPLE V MAURICE MOORE, No. 141365; Court of Appeals No. 297741.

PEOPLE V DOLLY-MCGLOTHLIN, No. 141368; Court of Appeals No.
297324.

PEOPLE V CARRODINE, No. 141369; Court of Appeals No. 289802.
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PEOPLE V RONALD WHEELER, No. 141372; Court of Appeals No. 289162.

DELAY V BURNS INTERNATIONAL SECURITY SERVICES CORPORATION, No.
141382; Court of Appeals No. 296781.

PEOPLE V RICHARDS, No. 141392; Court of Appeals No. 290514.

PEOPLE V COLE, No. 141400; Court of Appeals No. 288790.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V LESLIE MAYES, No. 141403; Court of Appeals No. 291264.

PEOPLE V SOURS, No. 141408; Court of Appeals No. 298171.

PEOPLE V BUSCH, No. 141415; Court of Appeals No. 297847.

SWANSON V WESTGATE LIVING CENTRE, No. 141417; Court of Appeals No.
297213.

TABBERT V BARKWAY, No. 141420; Court of Appeals No. 296195.

ASAMA COLDWATER MANUFACTURING, INCORPORATED V DEPARTMENT OF

TREASURY, No. 141424; Court of Appeals No. 290584.

PEOPLE V SANDOVAL, No. 141426; Court of Appeals No. 291626.

PEOPLE V KOLBUCAJ, No. 141428; Court of Appeals No. 297606.

RIGGS V ANDERSON, Nos. 141453, 141454, and 141455; Court of Appeals
Nos. 290771, 293218, and 293831.

BRUNS V KENT CIRCUIT JUDGE, No. 141554; Court of Appeals No. 296817.

PEOPLE V VARTANIAN, No. 141623; Court of Appeals No. 291112.

Superintending Control Denied September 27, 2010:

MCCREARY V ATTORNEY GRIEVANCE COMMISSION, No. 141007.

Reconsideration Denied September 27, 2010:

ALDERMAN V J C DEVELOPMENT COMMUNITIES, LLC, No. 140051; Court of
Appeals No. 285744. Summary disposition at 486 Mich 906.

ERBER V DEPARTMENT OF COMMUNITY HEALTH, No. 140177; Court of
Appeals No. 285470. Leave to appeal denied at 486 Mich 936.

PEOPLE V TORANTIE HANKINS, No. 140310; Court of Appeals No.
291461. Leave to appeal denied at 487 Mich 851.

VEMULAPALLI V CITY OF FLINT, No. 140494; Court of Appeals No.
287566. Leave to appeal denied at 486 Mich 940.
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PEOPLE V PIERCE, No. 140671; Court of Appeals No. 293993. Leave to
appeal denied at 486 Mich 1046.

PEOPLE V NOBLES, No. 140672; Court of Appeals No. 293121. Leave to
appeal denied at 486 Mich 1046.

PEOPLE V DANIELS, No. 140740; Court of Appeals No. 295844. Leave to
appeal denied at 486 Mich 854.

WORLD SAVINGS BANK V NASSAR, No. 140794; Court of Appeals No.
288904. Leave to appeal denied at 486 Mich 996.

Statement Regarding Decision on Motion for Disqualification Entered
September 28, 2010:

BEZEAU V PALACE SPORTS & ENTERTAINMENT, INC, No. 137500. Reported at
487 Mich 455.

DAVIS, J. Defendant has brought this motion seeking my recusal on its
motion for rehearing of this Court’s July 31, 2010, opinion in this case.
Because I do not believe that grounds supporting recusal exist, I deny
defendant’s motion.

Defendant asks that I recuse myself from participation in the motion
for rehearing because I “did not consider the application for leave to
appeal that was decided by Bezeau v Palace Sports & Entertainment,
Inc.[1] The term rehearing itself supposes that a jurist had heard a case
once before.”

As was noted in my nonparticipation statement in People v Jackson,
487 Mich 783, 808 (2010), a justice in transition’s nonparticipation in a
case that was heard before the Justice took office does not affect the
ability of that justice to participate in subsequent motions for rehearing.

Summary Disposition September 29, 2010:

MAHER V MAHER, No. 141149; Court of Appeals No. 287309. Pursuant
to MCR 7.302(H)(1), in lieu of granting leave to appeal, we reverse that
part of the judgment of the Court of Appeals holding that the apprecia-
tion realized from the Smith Barney investment account during the
marriage was the defendant’s separate property. The appreciation of an
actively managed account during the parties’ marriage is marital prop-
erty. Dart v Dart, 460 Mich 573, 585 n 6 (1999), citing Hanaway v
Hanaway, 208 Mich App 278 (1995), and Reeves v Reeves, 226 Mich App
490 (1997). The Court of Appeals held that neither plaintiff nor defen-
dant actively handled or managed the account. However, because the trial
court did not make a finding of fact as to whether the account was
actively managed by either party, we remand this case to the Saginaw
Circuit Court for full consideration of the issue, and for any further
proceedings not inconsistent with this order. In all other respects, leave

1 Bezeau v Palace Sports & Entertainment, Inc, 487 Mich 455 (2010).
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to appeal is denied because we are not persuaded that the remaining
question should be reviewed by this Court. We do not retain jurisdiction.

PEOPLE V JOHANSON, No. 141178; Court of Appeals No. 297169. Pursu-
ant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we remand
this case to the Livingston Circuit Court for correction of the judgment of
sentence, which places the defendant in the custody of the Department of
Corrections for the misdemeanor offenses of possessing marijuana and
obscene conduct. In all other respects, leave to appeal is denied, because
we are not persuaded that the remaining question presented should be
reviewed by this Court. We do not retain jurisdiction.

WHITE V VICTOR AUTOMOTIVE PRODUCTS, INCORPORATED, Nos. 141310 and
141319; Court of Appeals No. 286181. Pursuant to MCR 7.302(H)(1), in
lieu of granting leave to appeal, we reverse the judgment of the Court of
Appeals for the reasons stated in the Court of Appeals dissenting opinion,
and we reinstate the summary disposition order of the Livingston Circuit
Court.

HATHAWAY, J., would deny leave to appeal.

PEOPLE V DENNIS CLARK, No. 141449; Court of Appeals No.
285438. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we reverse the judgment of the Court of Appeals, for the reasons
stated in the Court of Appeals dissenting opinion, and we reinstate the
judgment of the Kent Circuit Court.

Leave to Appeal Granted September 29, 2010:

MILLER-DAVIS COMPANY V AHRENS CONSTRUCTION, INCORPORATED, No.
139666; reported below: 285 Mich App 289.

WOLF V CITY OF DETROIT, No. 140679; reported below: 287 Mich App
184. The parties shall include among the issues to be briefed whether the
Court of Appeals erred when it held that the challenged solid waste
inspection fee is a valid user fee, rather than a tax that violates the
Headlee Amendment, Const 1963, art 9, § 31. Specifically, the parties
shall address (1) whether the challenged solid waste inspection fee serves
a regulatory, rather than a revenue-raising, purpose (2) whether the fee
is proportionate to the necessary costs of the inspection service, and (3)
whether the fee is voluntary. See Bolt v City of Lansing, 459 Mich 152
(1998). The parties shall also address whether the Court of Appeals erred
in its assessment of the significance of the defendant’s replacement of a
tax with the solid waste inspection fee, the defendant’s inclusion of the
fee on property tax bills, and the defendant’s authorization of the
placement of a lien on an owner’s property for nonpayment of the fee, see
id. at 168-169, and whether the Court of Appeals abused its discretion
when it denied the plaintiff’s motion for sanctions.

The Michigan Municipal League is invited to file a brief amicus curiae.
Other persons or groups interested in the determination of the issues
presented in this case may move the Court for permission to file briefs
amicus curiae.
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KROHN V HOME-OWNERS INSURANCE COMPANY, No. 140945; Court of
Appeals No. 283862. The parties shall include among the issues to be
briefed (1) whether the experimental surgical procedure that the plaintiff
underwent in Portugal was a “reasonably necessary” allowable expense
under the no-fault act, MCL 500.3107(1)(a), (2) whether the procedure
was “lawfully rendered” under MCL 500.3157, given that it is not
approved to be performed in this country by the United States Food and
Drug Administration (FDA), (3) whether the Court of Appeals erred by
sua sponte raising the issue whether the trial court failed to perform its
gatekeeper function under MRE 702 and People v Davis, 343 Mich 348
(1955); Frye v United States, 54 US App DC 46 (1923), to exclude
testimony from the plaintiff’s medical witness regarding the experimen-
tal surgical procedure, see Craig v Oakwood Hosp, 471 Mich 67, 82
(2004), (4) whether the Court of Appeals properly relied on SPECT
Imaging, Inc v Allstate Ins Co, 246 Mich App 568, 578-579 (2001), for the
proposition that a no-fault insurer is only liable for scientifically proven
medical tests or procedures, and (5) whether the issue of reasonable
necessity under MCL 500.3107(1)(a) may include consideration by the
trier of fact of the success of the experimental procedure or of any degree
of improvement in the plaintiff’s condition.

The Michigan Association for Justice and the Michigan Defense Trial
Counsel, Inc. are invited to file briefs amicus curiae. Other persons or
groups interested in the determination of the issues presented in this
case may move the Court for permission to file briefs amicus curiae.

LOWEKE V ANN ARBOR CEILING & PARTITION COMPANY, INCORPORATED, No.
141168; Court of Appeals No. 289451.

PEOPLE V HUSTON, No. 141312; reported below: 288 Mich App 387.

Orders Granting Oral Argument in Cases Pending on Application for
Leave to Appeal Entered September 29, 2010:

PEOPLE V PELTOLA, No. 140524; Court of Appeals No. 288578. The
defendant’s application in propria persona for leave to appeal is denied,
because we are not persuaded that the question presented should be
reviewed by the Court. With respect to the application filed by the State
Appellate Defender Office, we direct the clerk to schedule oral argument
on whether to grant the application or take other peremptory action.
MCR 7.302(H)(1). At oral argument, the parties shall address the
argument that the scoring of prior record variables is improper when the
defendant’s minimum and maximum sentences are doubled pursuant to
MCL 333.7413(2). The parties may file supplemental briefs within 42
days of the date of this order, but they should not submit mere
restatements of their application papers.

GREEN V PIERSON, No. 140808; Court of Appeals No. 289588. We direct
the clerk to schedule oral argument on whether to grant the application
or take other peremptory action. MCR 7.302(H)(1). The parties shall
submit supplemental briefs within 42 days of the date of this order
addressing whether MCL 600.2301 applies to cases initiated before the
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amendment of MCL 600.5856 in 2004 and whether the plaintiff in this
case should have been allowed to amend his notice of intent. The parties
should not submit mere restatements of their application papers.

The Michigan Association for Justice and the Michigan Defense Trial
Counsel, Inc. are invited to file briefs amicus curiae. Other persons or
groups interested in the determination of the issues presented in this
case may move the Court for permission to file briefs amicus curiae.

Leave to Appeal Denied September 29, 2010:

COUNTY ROAD ASSOCIATION OF MICHIGAN V GOVERNOR, Nos. 140627 and
140628; Court of Appeals Nos. 288653 and 288691. The application for
leave to appeal the January 12, 2010 judgment of the Court of Appeals is
considered, and it is denied, there being no majority in favor of granting
leave to appeal or taking other action.

KELLY, C.J., and CAVANAGH and HATHAWAY, JJ., would vacate the
judgment of the Court of Appeals and remand this case to the Court of
Appeals for reconsideration in light of Lansing Sch Ed Ass’n v Lansing
Bd of Ed, 487 Mich 349 (2010).

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

WIRTH V AMSTED INDUSTRIES, INCORPORATED, No. 141177; Court of Ap-
peals No. 296188.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V MICHAEL GEORGE, No. 141254; Court of Appeals No. 288032.
CORRIGAN, J. (dissenting). I respectfully dissent from the Court’s

decision to deny the prosecution’s application for leave to appeal. I would
grant leave to appeal.

In 2008, defendant Michael George was convicted of several charges
involving the 1990 murder of his wife, Barbara George, at the Comics
Book World retail store, which the couple owned together. Indeed, a jury
convicted defendant of first-degree premeditated murder,1 insurance
fraud,2 obtaining property by false pretenses,3 and possession of a
firearm during the commission of a felony.4 The trial court thereafter
granted defendant’s motion for a new trial because three police tip sheets
were discovered by the police after sentencing. On remand from this
Court, the Court of Appeals affirmed the trial court’s decision. It held
that the trial court did not abuse its discretion in determining that

1 MCL 750.316(1)(a).
2 MCL 500.4511(1).
3 MCL 750.218.
4 MCL 750.227b.
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defendant was entitled to a new trial on the basis of newly discovered
evidence.5 However, the Court of Appeals failed to fully grapple with the
evidence proving defendant’s guilt beyond a reasonable doubt as well as
the critical fourth prong of People v Cress, 468 Mich 678 (2003). I would
grant leave to appeal to consider whether defendant established that the
three police tip sheets “make[] a different result probable on retrial”6 and
whether the trial court’s decision to grant defendant a new trial based on
newly discovered evidence fell outside the range of “reasonable and
principled outcome[s].”7

I. EVIDENCE INTRODUCED AT TRIAL

The prosecution’s theory was that defendant murdered Barbara
because he was unhappy, was involved with another woman, and had
financial incentives to kill his wife. The defense contended that an
unknown assailant murdered Barbara during an armed robbery at
Comics Book World and that defendant had been at his mother’s house at
the time of the murder. The prosecution introduced powerful circumstan-
tial evidence that supported the jury verdict and discredited the defense
theory of the case.

The prosecution established that defendant and Barbara had a
troubled marriage but that Barbara did not believe in divorce. Although
defendant told the police that his marriage was fine, several witnesses
testified about the couple’s marital discord. One witness recalled several
different occasions where defendant would “storm[] out” of the couple’s
house and leave Barbara crying inside. Another witness who worked at a
nail salon in the same plaza as Comics Book World observed “30, 35”
arguments between defendant and Barbara during the “[l]ast couple
months.” This witness described the couple’s arguments as “loud” and
about “money or gambling.” She specifically recalled that one “extremely
loud argument” occurred about 2:30 p.m. on the day of Barbara’s murder.
The witness characterized the couple’s final argument as “more violent”
and stated that defendant “sounded much angrier than [during their]
normal arguments.” Just six days before the murder, defendant told store
customer Theresa Danieluk that his wife was fat and unattractive.
Defendant also stated that if he was not married to Barbara, he would
take his children and move to Florida.

Defendant also denied being involved in any extramarital affairs to
police investigators. Yet several witnesses testified about defendant’s
extramarital affairs and his flirtatious behavior toward other women.
Defendant had an extramarital affair with store employee Renee Kotula.
A customer recalled witnessing “a lot of flirting” between defendant and
Kotula. Defendant’s next-door neighbor observed defendant embracing

5 People v George, unpublished opinion per curiam of the Court of
Appeals, issued May 4, 2010 (Docket No. 288032).

6 Cress, 468 Mich at 692.
7 Maldonado v Ford Motor Co, 476 Mich 372, 388 (2006).
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and kissing Kotula a few weeks after the murder. About one month after
Barbara’s murder, Kotula moved in defendant’s house and began living
with defendant and his children. Defendant also had a six-month
extramarital affair with Patrice Sartori while Barbara was pregnant with
the couple’s second child. Before Barbara’s murder, defendant remarked
to a male customer about Barbara wearing a demure nightgown “in a
dissatisfying tone.” Also, defendant acted “rather flirtatious” toward the
store’s female customers. Less than one month after his wife’s death,
defendant followed a female customer from Comics Book World and gave
her a handwritten note that contained his phone number and stated
“[y]ou look very, very, very pretty today. Thanks for coming in. Sincerely,
Michael.”

At the time of the murder, defendant, a former insurance salesman,
was the beneficiary of two life insurance policies on Barbara totaling
$130,000. By contrast, defendant only maintained one life insurance
policy on himself in the amount of $30,000. He permitted a second policy
on his life in the amount of $50,000 to lapse during the same period.
Defendant also displayed his interest in receiving the life insurance
proceeds from Barbara’s death as soon as possible. While attending
visitation hours at the funeral home for Barbara, one witness heard
defendant ask his mother, “Mom, did you call the insurance company
today?” Ultimately, defendant secured the life insurance proceeds less
than three weeks after Barbara’s death. Defendant also subsequently
collected $12,604 in insurance proceeds for the alleged robbery of comic
books that occurred at the store.

Additionally, many witnesses testified about defendant’s peculiar
statements and behavior during the period surrounding Barbara’s mur-
der. When defendant arrived at Comics Book World as the police were
processing the crime scene, Detective Donald Steckman advised defen-
dant that “there had been a problem in the store and his wife was in the
hospital and that one of our detectives would be taking him to the
hospital.” Without Detective Steckman’s having given defendant any
information about where Barbara was found or about whether she
suffered any head injuries, defendant volunteered to Detective Steckman
that “something must have fallen on her head in the back room.”
Defendant made a similar statement without any prompting to Lieuten-
ant Donald Brook while Lieutenant Brook drove defendant to the
hospital. Barbara’s youngest brother testified that when defendant
arrived at the hospital, defendant’s demeanor was “cold” and that
defendant “didn’t come up and hug anybody.” Barbara’s sister-in-law
recalled that when someone notified the family that Barbara had died,
defendant displayed his “relief, like almost a sigh.” During visitation
hours at the funeral home and at the funeral itself, several witnesses
testified that defendant wore dark sunglasses and shed no tears. Defen-
dant’s friend also testified that when he suggested to defendant that their
friends establish a reward for information concerning Barbara’s murder,
defendant told him that the police did not want anyone to offer a reward.
That statement was false according to police witnesses who would have
welcomed the establishment of a reward.
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Other evidence discredited the defense theory that an unknown assailant
murdered Barbara during an armed robbery. A prosecution expert testified
that armed robberies of comic book stores are exceedingly rare. The display
cases and the cash registers in the store had not been disturbed. One police
officer found approximately $30 in the first cash register and $715 in the
second cash register. The police also discovered more than $400 in Barbara’s
pocket and five pieces of jewelry, including a $2,500 ring, on her person.
Although defendant initially told police that $2,000 was missing from the
safe and that two boxes of expensive comic books that had been sitting on
the safe disappeared, he later recanted his story about $2,000 being missing.
The evidence technician who processed the crime scene testified that the
safe “didn’t have any prime [sic] marks on it or anything on it and it was
unlocked but the door was closed.” The back door to the store also did not
have any pry marks. During the investigation to trace the stolen comic books
listed by defendant, a customer told police that he previously purchased one
of the comic books that defendant had listed as stolen. When the police
informed defendant of the customer’s statement, defendant recanted and
asserted that the comic book in question was not one of the comic books that
disappeared. This and other evidence buttressed the prosecution’s theory
that defendant filed a false insurance claim to recover insurance proceeds for
the theft of two boxes of expensive comic books that never occurred. The
prosecution also established that the defense’s theory about an armed
robbery differed from what defendant told investigators when the police
contacted defendant after reopening their investigation in 2007. At that
time, defendant disavowed his prior claims about an armed robbery and told
the police that the killer murdered Barbara to exact revenge for defendant’s
gambling debts. Finally, the prosecution introduced testimony casting doubt
on defendant’s alibi. Defendant initially told police that he left Comics Book
World at “approximately 4 o’clock” and that he arrived at his mother’s house
in Hazel Park “in the neighborhood of 5 p.m.” where he remained until
“approximately 7:30 p.m..” Yet Michael Renaud, a regular customer, testi-
fied that when he called Comics Book World between 5:15 p.m. and 5:45 p.m.
on the day of the murder, defendant answered the phone and they spoke for
“[l]ess than five minutes.”

In sum, the prosecution introduced voluminous proofs against defen-
dant. The Court of Appeals correctly observes that most of the evidence
against defendant is circumstantial. It is undisputed, however, that
“circumstantial evidence and reasonable inferences may be sufficient to
prove the elements of a crime.”8 I would not discount the evidence
presented by the prosecution merely because that evidence is circum-
stantial in nature.

II. THREE NEWLY DISCOVERED POLICE TIP SHEETS

The newly discovered evidence in this case consists of seven police tip
sheets, which a police officer located after sentencing in a folder that had
slipped between two other folders. The Court of Appeals concluded that

8 People v Tanner, 469 Mich 437, 444 n 6 (2003).
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three of the police tip sheets were significant enough to entitle defendant
to a new trial. In People v Cress, this Court explained that in order to
obtain a new trial on the basis of newly discovered evidence, the
defendant must show that

(1) “the evidence itself, not merely its materiality, was newly
discovered”; (2) “the newly discovered evidence was not cumula-
tive”; (3) “the party could not, using reasonable diligence, have
discovered and produced the evidence at trial”; and (4) the new
evidence makes a different result probable on retrial.[9]

The Court of Appeals failed to grapple adequately with the fourth prong
of Cress. The three newly discovered police tip sheets do not make a
different result probable on retrial. The Court of Appeals also erred
insofar as it relied on the impeachment value of the three police tip sheets
because “where the new[ly discovered] evidence is useful only to impeach
a witness, it is deemed merely cumulative.”10

The first police tip sheet describes a phone call that police received
from an unidentified male informant one day after defendant’s wife was
murdered. The informant stated that he called the store at approximately
5:55 p.m., and the man who answered the phone said “HELLO.” When
the informant asked whether the store had a certain hockey card in stock,
the man said “NO” and hung up the phone. The informant thought that
this was a strange way for someone to answer the phone and respond to
a customer’s question. The Court of Appeals offers no explanation
concerning why this first tip sheet assists the defense any more than it
assists the prosecution. The tip sheet establishes that a man answered
the phone at Comics Book World about the time of the murder. Defen-
dant, a male coowner of the store, presumably would answer the ringing
phone and respond to a customer’s question. Assuming that the defense
would have used the tip sheet to attack the sufficiency of the initial police
investigation, the prosecution could have used the tip sheet to corrobo-
rate the testimony of Michael Renaud and to place defendant in the store
immediately before the murder.11 Consequently, the first tip sheet does
not seem to make a different result more probable on retrial.

9 Cress, 468 Mich at 692, quoting People v Johnson, 451 Mich 115, 118
n 6 (1996).

10 People v Barbara, 400 Mich 352, 363 (1977); see also People v Davis,
199 Mich App 502, 516 (1993) (“Newly discovered evidence is not
ground[s] for a new trial where it would merely be used for impeachment
purposes.”).

11 Barbara George called Renee Balsick from the store at approximately
6:00 p.m. on the day of the murder. Balsick testified that between two and
three minutes into their conversation, Barbara said that “she needed a
second, she’d be right back, hold on” without any alarm in her voice, and
Barbara put the phone down. Balsick testified that Barbara never

ACTIONS ON APPLICATIONS 881



The second police tip sheet describes a phone call that police received
11 days after the murder from a woman who identified herself as Martha
Olson of Rogers City. Olson stated that she had a phone conversation
with an unidentified man who “may own or manage a store in Harris-
ville.” The unidentified man told Olson that a “kid” sold him a box of
vintage comic books for $20. After inspecting the comic books, the man
concluded that they were “very valuable including one that was worth
$385.” The Court of Appeals erroneously concluded that this second tip
sheet could have assisted the defense in countering the prosecution’s
claim that no armed robbery occurred at Comics Book World on the day
of the murder. The tip sheet establishes that a woman spoke with an
unidentified man of an undetermined profession about the man having
purchased a box of underpriced comic books from a child. At best, the tip
sheet offers weak speculative support for the defense theory regarding an
armed robbery. However, the tip sheet provides no link whatsoever
between the comic books sold in Harrisville and the robbery that
allegedly occurred in Clinton Township. Additionally, one of the funda-
mental weaknesses in the robbery theory is defendant’s own shifting
stories. After telling police that $2,000 was missing from the safe and that
two boxes of expensive comic books sitting on top of the safe had
disappeared, defendant subsequently recanted his story about $2,000
being missing. Moreover, when the police informed defendant of a
customer’s statement that the customer previously purchased one of the
comic books that defendant listed as stolen, defendant again recanted
and claimed that the comic book in question was not one of the comic
books that disappeared. Accordingly, the second tip sheet would not make
a different result more probable on retrial.

The third police tip sheet describes a phone call that police received 16
days after the murder from Pat Flannery who worked with Trustee
Services in the Wayne County Sheriff’s Department. Flannery reported
that he lived with Rita Prog, and he suspected that Rita Prog’s former
spouse, Marshall Prog, “could somehow be involved” in the murder.
According to Flannery, Marshall Prog left his home in Florida and
traveled to Michigan a few days before the murder. Flannery stated that
Marshall Prog came to Michigan with nothing and that he left with a
large sum of money soon after the murder. Flannery also said that when
Rita and Marshall Prog were married, the couple “were friends and
business acquaintances” with defendant and his wife. Any defense theory
regarding Marshall Prog as a viable alternative suspect is highly attenu-
ated. The police did not find any indication of a robbery. Further, the
police discovered more than $400 in Barbara’s pocket and five pieces of
jewelry on her person, including a $2,500 ring. Consequently, the defense
is left with the dubious theory that Marshall Prog stole two boxes of
expensive comic books from Comics Book World while leaving behind
large amounts of cash and jewelry, murdered the victim, fenced the comic
books a few days after the crime, and then returned home to Florida. This

returned to the phone. Other witnesses discovered Barbara’s body in the
back of the store some time after 6:00 p.m., and police received a 911 call
at 6:22 p.m.
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speculative theory involving Marshall Prog simply does not establish that
the third tip sheet would make a different result more probable on retrial.

III. CONCLUSION

The jury found beyond a reasonable doubt that defendant shot his
wife and fraudulently collected insurance proceeds as a result of her
murder. Because none of the three newly discovered police tip sheets
would make a different result probable on retrial, the decision to grant
defendant a new trial apparently fails the fourth prong of Cress, and the
trial court appears to have abused its discretion in granting defendant a
new trial on the basis of newly discovered evidence. Consequently, I
would grant the prosecution’s application for leave to appeal.

YOUNG, J., joined the statement of CORRIGAN, J.
MARKMAN, J. (dissenting). I would grant leave to appeal to determine

whether the newly discovered evidence identified in this case would, in
light of the evidence summarized by Justice CORRIGAN in her dissent,
“make a different result probable on retrial,” People v Cress, 468 Mich
678, 692 (2003), and whether, if not, the trial court abused its discretion
in granting a new trial based upon such evidence.

PEOPLE V ASHLEY OLIVER, No. 141283; Court of Appeals No. 297513.

Order Denying Motion for Disqualification Entered September 29, 2010:

GRIEVANCE ADMINISTRATOR V MILLER, No. 140081. The complainants’
motion for full-Court consideration of the motion for recusal of the Chief
Justice is considered, and the complainants’ motion to recuse Chief
Justice KELLY is denied, because the campaign contribution was within
the lawful limits set by the Legislature.

CORRIGAN, J., not participating. I decline to participate in the resolu-
tion of this motion for recusal directed at the Chief Justice on the basis
of my previously stated objections to the new disqualification rule.

YOUNG, J., not participating. I have voluntarily recused myself from
participation in this case because I was general counsel for AAA when a
portion of the underlying litigation was pending. Moreover, consistent
with my previously stated objections to this Court’s new disqualification
rule,1 I otherwise decline to participate in the resolution of any disquali-
fication motion addressed to a justice other than me.

Summary Disposition October 1, 2010:

PEOPLE V TWICHELL, No. 140843; Court of Appeals No. 295449. Pursu-
ant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we vacate the
defendant’s convictions under MCL 750.145c(2), and we remand this case

1 See 485 Mich cxxx, clxvii-clxxxv (2009) (YOUNG, J., dissenting); Pelle-
grino v Ampco Sys Parking, 485 Mich 1134, 1155-1165 (2010) (YOUNG, J.,
not participating).
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to the Wayne Circuit Court for proceedings consistent with this Court’s
opinion in People v Hill, 486 Mich 658 (2010).

CORRIGAN, J. (concurring). I concur in the order vacating defendant’s
convictions because this course of action is consistent with the majority
opinion in People v Hill, 486 Mich 658 (2010). I write separately only to
reiterate my disagreement with that majority opinion—which I conclude
incorrectly interpreted MCL 750.145c(2)—as expressed by Justice
YOUNG’s dissenting opinion in Hill, which I joined.

YOUNG, J. (concurring). Although I recognize that this Court’s decision
in People v Hill, 486 Mich 658 (2010), controls the interpretation of MCL
750.145c, I continue to adhere to the position stated in my dissenting
opinion in that case that, like defendant here, a person who makes copies
of child pornography thereby “produces” or “makes” child sexually
abusive material sufficient to sustain a conviction under MCL
750.145c(2).

PEOPLE V MICHAEL CARPENTER, No. 140989; Court of Appeals No.
292712. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we remand this case to the Mecosta Circuit Court to allow the
defendant to withdraw his no contest plea because not only was there no
evidence presented that the defendant was an originator of child sexually
abusive material, but the prosecutor admitted that the defendant was not
an originator of child sexually abusive material. Accordingly, the defen-
dant’s conviction under MCL 750.145c(2) cannot be sustained. See People
v Hill, 486 Mich 658 (2010).

CORRIGAN, J. (concurring). I concur in the order permitting defendant
to withdraw his plea because this course of action is consistent with the
majority opinion in People v Hill, 486 Mich 658 (2010). I write separately
only to reiterate my disagreement with that majority opinion—which I
conclude incorrectly interpreted MCL 750.145c(2)—as expressed by
Justice YOUNG’s dissenting opinion in Hill, which I joined.

YOUNG, J. (concurring). Although I recognize that this Court’s decision
in People v Hill, 486 Mich 658 (2010), controls the interpretation of MCL
750.145c, I continue to adhere to the position stated in my dissenting
opinion in that case that, like defendant here, a person who makes copies
of child pornography thereby “produces” or “makes” child sexually
abusive material sufficient to sustain a conviction under MCL
750.145c(2).

Order Granting Oral Argument in Case Pending on Application for Leave
to Appeal Entered October 1, 2010:

THORNE V GREAT ATLANTIC & PACIFIC TEA COMPANY, INCORPORATED, No.
140933; Court of Appeals No. 281906. We direct the clerk to schedule
oral argument on whether to grant the application or take other
peremptory action. MCR 7.302(H)(1). The parties may file supplemental
briefs within 42 days of the date of this order, but they should not submit
mere restatements of their application papers.

The Michigan Association for Justice and the Michigan Defense Trial
Counsel, Inc. are invited to file briefs amicus curiae. Other persons or
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groups interested in the determination of the issues presented in this
case may move the Court for permission to file briefs amicus curiae.

MARKMAN, J. (concurring). I concur in the Court’s order that oral
argument be heard on the application in this case. I write separately only
to request that the parties address, at least, the following issues: (1)
specifically, the means by which to distinguish under these facts between
an ordinary negligence and a premises liability claim, see James v Alberts,
464 Mich 12 (2001), and (2) specifically, whether, and in what manner, the
“open and obvious” doctrine operates in the context of each of these
claims.

CORRIGAN, J., joined the statement of MARKMAN, J.

Leave to Appeal Denied October 1, 2010:

PEOPLE V RICHARD FRYE, No. 140934; Court of Appeals No. 286179.
MARKMAN, J. (dissenting). Defendant was convicted of sexually abusing

his daughter and three step-daughters and sentenced to life in prison. I
would grant leave to appeal to determine whether the undisputed error in
this case was harmless.

In People v Peterson, 450 Mich 349, 352 (1995), this Court held that “an
expert may not vouch for the veracity of a victim.” Yet the trial court allowed
two expert witnesses to testify that the alleged sexual abuse in this case had
occurred and thus that the victims were telling the truth in their allegations.
As the Court of Appeals asserted, “[t]he law in this regard is so clear, and the
error here so apparent, that we find it remarkable that the prosecutor
offered this testimony, that defense counsel failed to object and that the trial
court did not, sua sponte, prevent its introduction.” People v Frye, unpub-
lished opinion per curiam of the Court of Appeals, issued December 22, 2009
(Docket No. 286179), p 2.

Therefore, the only question before this Court is whether the trial
court’s error was harmless. I would grant only so that we can more
carefully make such an assessment in light of the following: (a) that the
oldest victim, CL, who reported the abuse, had made two prior unsub-
stantiated allegations of abuse against defendant; (b) that the three
younger victims initially denied that any sexual abuse had occurred when
questioned by their mother and the police; (c) that CL has a lengthy
history of mental health problems, lying, and “acting out”; (d) that CL
voluntarily continued weekend visits to defendant’s house during the
period of the alleged abuse; (e) that CL claimed that she continued the
visits to protect her sisters, but then allegedly observed ongoing abuse for
years without reporting it; (f) that the youngest girl testified that she was
“told about” the abuse by CL and her mother; and (g) that the youngest
girl now testifies that she was never abused at the same time as the other
girls, which directly contradicts other allegations of group abuse.

To be sure, there is also considerable evidence tending to corroborate
the victims’ allegations, in particular physical evidence found in defen-
dant’s home. The question, thus, is whether, absent the two experts’
improper corroborative testimony, the evidence summarized above, by
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undermining the victims’ credibility, would likely have affected the jury’s
decision to convict defendant. I would grant leave so that we can hear
further from the parties.

KELLY, C.J., and CAVANAGH, J., joined the statement of MARKMAN, J.

PROGRESSIVE MICHIGAN INSURANCE COMPANY V SNEDEN, No. 141052; Court
of Appeals No. 285265.

MARKMAN, J. (dissenting). I respectfully dissent from the denial order.
The Court of Appeals’ interpretation of who qualifies as an “insured
person” under the automobile insurance policy at issue is not a reason-
able interpretation. Accordingly, I would reverse the judgment of the
Court of Appeals and reinstate the decision of the trial court.

Section 1(d) of the policy defines “insured person” as “you with
respect to an accident arising out of the maintenance or use of any
vehicle with the express or implied permission of the owner of the
vehicle.” An insurance policy, like any other contract, must be read as
a whole, and its phrases given contextual meaning. Henderson v State
Farm Fire & Cas Co, 460 Mich 348, 356 (1999). As the trial court
explained, a contextual reading of the above provision naturally leads
to the following interpretation: “ ‘you with respect to an accident
arising out of the . . . use of any vehicle. . .’ clearly requires that ‘you’
be using ‘any vehicle.’ ”

The conclusion that “you”—the insured defendant Sneden—must
be driving, or “using,” any vehicle in order to fall within the policy’s
terms is determinative in this case. The parties agree that the
commercial milk truck that defendant was driving at the time of the
accident was not a “vehicle” within the policy’s express definition of
that term, a milk truck exceeding the weight limit of a covered vehicle.
And although it is equally without dispute that the victim’s Ford
Contour was such a “vehicle,” which she was using “with the express
or implied permission of the owner of the vehicle,” this fact is
irrelevant when § 1(d) is given its most reasonable and obvious
meaning. As the trial court also observed, “insurance agreement
limitations place limits on the insured’s vehicle, not the vehicle of
whomever they happen to hit.” Quite simply, why would plaintiff, or any
insurer for that matter, ever be focused upon whether the other driver,
with whom its insured happened to collide, had permission to use that
“vehicle”? Insurance policies are written with the insured’s vehicle in
mind, not with the vehicle with which the insured serendipitously
happens to come into contact.

By the logic of the Court of Appeals’ interpretation, plaintiff would be
equally liable under its policy if Sneden had been walking or flying an
airplane and caused damage to another vehicle with which he happened
to come into contact. Such an interpretation, in my judgment, is utterly
unreasonable, and therefore I would reverse the Court of Appeals.

CORRIGAN, J., joined the statement of MARKMAN, J.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).
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Reconsideration Denied October 1, 2010:

ONDRUS V CITIZENS INSURANCE COMPANY, No. 140359; Court of Appeals
No. 293373. Leave to appeal denied at 486 Mich 924.

CORRIGAN, J. (dissenting). For the reasons stated in Justice MARKMAN’s
dissent from this Court’s May 21, 2010, order denying leave to appeal, I
would grant defendant’s motion for reconsideration and direct the trial
court to reconsider its decision certifying the plaintiff class in light of this
Court’s decision in Henry v Dow Chem Co, 484 Mich 483 (2009).

YOUNG, J., joined the statement of CORRIGAN, J.
MARKMAN, J. (dissenting). I would grant reconsideration and remand

to the trial court for class certification proceedings for the reasons set
forth in my dissenting statement in this case. Ondrus v Citizens Ins Co,
486 Mich 924, 925 (2010).

YOUNG, J., joined the statement of MARKMAN, J.

Leave to Appeal Denied October 6, 2010:

PEOPLE V HOLLOWAY, No. 139390; Court of Appeals No. 380834.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V GILLIS, No. 140259; Court of Appeals No. 293392.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V ROGER RAY, No. 140641; Court of Appeals No. 294318. The
motion to remand is also denied. The defendant’s motion for reissuance
of judgment was predicated on MCR 6.428, which has no application to
the facts of this case. The defendant fails to establish that this rule
applies retroactively to his 1993 judgment of sentence. In any event, by
its plain terms, MCR 6.428 applies only “[i]f the defendant did not appeal
within the time allowed by MCR 7.204(A)(2),” and the rule is otherwise
directed exclusively at perfecting a timely appeal of right. The defendant
did, in fact, appeal within the time allowed by MCR 7.204(A)(2)(a)
because he timely requested the appointment of appellate counsel, and a
claim of appeal/order appointing counsel was issued by the circuit court,
as contemplated by MCR 6.425(G)(3). Entry of such an order “constitutes
a timely filed claim of appeal for the purposes of MCR 7.204,” MCR
6.425(G)(3), as it did under the court rules in effect in 1993.

WOLFGANG V DIXIE CUT STONE AND MARBLE, INCORPORATED, No. 140681;
Court of Appeals No. 285001.

MILLER APPLE LIMITED PARTNERSHIP V EMMET COUNTY BOARD OF COMMIS-
SIONERS, No. 140803; Court of Appeals No. 286730.

PEOPLE V TROY WILLIAMS, No. 141088; Court of Appeals No. 297062.

BLUE LAKE FINE ARTS CAMP V BLUE LAKE TOWNSHIP ZONING BOARD OF
APPEALS, No. 141118; Court of Appeals No. 282799.
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DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

CRANDALL V OAKWOOD HEALTH CARE, INCORPORATED, No. 141150; Court of
Appeals No. 295581.

KACHO V KSK HOSPITALITY GROUP, INCORPORATED, No. 141152; Court of
Appeals No. 289012.

PEOPLE V SCHNEIDER, No. 141153; Court of Appeals No. 285666.

DIRLA V SENEY SPIRIT STORE & GAS STATION, No. 141280; Court of
Appeals No. 292676.

HATHAWAY, J., would grant leave to appeal.

Summary Disposition October 8, 2010:

PEOPLE V JAMES THOMPSON, No. 141129; Court of Appeals No.
296578. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we vacate the sentence of the Shiawassee Circuit Court, and we
remand this case to the trial court for resentencing. Any movement of the
complainant by the defendant was incidental to commission of the crime
and did not amount to asportation. See People v Spanke, 254 Mich App
642 (2003). On remand, the trial court shall correct the scoring of offense
variable 8 (victim asportation or captivity) accordingly. In all other
respects, leave to appeal is denied, because we are not persuaded that the
remaining question presented should be reviewed by this Court. We do
not retain jurisdiction.

YOUNG, J. (dissenting). The defendant in this case pleaded guilty to
two counts of first-degree criminal sexual conduct, MCL 750.520b, for
having sexual relations with his stepdaughter. By his own admission,
defendant had sexual contact with the victim some 70 times, beginning
when the victim was approximately 13 years old. The sexual contact
always occurred either in the defendant’s bedroom or the victim’s
bedroom, a place of relative seclusion where the defendant could victim-
ize his stepdaughter without interruption by defendant’s young son.1 As
a result of defendant’s guilty plea, he was sentenced to 13-30 years
imprisonment.

At issue is the scoring of offense variable 8 (OV 8), which considers the
asportation (movement) or captivity of the victim during the commission
of a felony. Relevant to this appeal, MCL 777.38 provides that 15 points
may be assessed where a victim is “asported to another place of greater
danger or to a situation of greater danger . . . .” The record clearly
reflects that the victim was moved to accomplish the rapes in the
seclusion of a bedroom.

1 In the presentence investigation report, the victim indicated that
when the sexual assaults occurred “her mother was always working and
her little brother was either home taking a nap or somewhere else in the
house.”
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The majority remands this case to the trial court for resentencing,
concluding that OV 8 was misscored because “[a]ny movement of the
complainant by the defendant was incidental to the commission of the
crime and did not amount to asportation.” It is hard to conclude other
than that the majority has essentially determined that moving a victim to
a bedroom to be raped negates the “asportation” requirement because,
after all, a bedroom is a traditionally favored location for sexual activity.
Such a location is apparently “incidental to the commission of” rape.

The plain language of the statute indicates that 15 points is properly
scored if the victim was asported to a “place of greater danger.” Certainly,
the victim being asported by the defendant to either bedroom placed her
“in greater danger” of being raped, as the asportation resulted in her
being sexually assaulted by the defendant in seclusion and away from
places where his criminal act might be detected or interrupted.

The majority errs by basing its decision whether OV 8 was properly
scored on considerations other than those contemplated by the plain
language of the statute. Simply put, there is no “bedroom exception” to
OV 8. Because the Court of Appeals reached the only reasonable conclu-
sion based on the facts of the case and the plain language of OV 8, I would
deny leave to appeal.

CORRIGAN, J., joined the statement of YOUNG, J.

Leave to Appeal Denied October 8, 2010:

WILLIAMS V CITY OF DETROIT, No. 141101; Court of Appeals No. 290255.
KELLY, C.J. (concurring). The Court has denied the application in this

case because there were insufficient votes to take any other action. It
cannot fairly be said that those who voted to deny leave did so to foster
litigation any more than that those who voted to reverse did so to refuse
pedestrians access to the Courts. The more likely truth is simply that the
justices split evenly in their good-faith reading of the statute.

YOUNG, J., would reverse the judgment of the Court of Appeals.
MARKMAN, J. (dissenting). I respectfully dissent and would reverse the

judgment of the Court of Appeals.
Plaintiff broke his ankle when he tripped on a defect in a walkway

that ran along the river in Detroit, parallel to, but 200 to 300 feet away
from, Jefferson Avenue. Plaintiff sued the city of Detroit, relying on the
highway exception to governmental immunity found in MCL
691.1402. The trial court granted defendant summary disposition be-
cause the walkway was not adjacent to or “on the highway,” as required
by the definition of “highway” in MCL 691.1041(e). The Court of Appeals
determined that the walkway constituted a “trailway,” and that it did not
have to be “on the highway” in order to fall within the highway
exception. Williams v Detroit, unpublished opinion per curiam of the
Court of Appeals, issued February 25, 2010 (Docket No. 290255).

MCL 691.1402(1) states, in pertinent part:

The duty of the state and the county road commissions to
repair and maintain highways, and the liability for that duty,
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extends only to the improved portion of the highway designed for
vehicular travel and does not include sidewalks, trailways, cross-
walks, or any other installation outside of the improved portion of
the highway designed for vehicular travel.

MCL 691.1401(e) provides:

“Highway” means a public highway, road, or street that is open
for public travel and includes bridges, sidewalks, trailways, cross-
walks, and culverts on the highway. The term highway does not
include alleys, trees, and utility poles. [Emphasis added.]

The Court of Appeals reasoned that “on the highway” at the end of the
first sentence of § 1401(e) modified only the word “culvert,” which
appears immediately before that phrase. The Court invoked the “last
antecedent rule,” and concluded as a result that “trailways” was not
limited by “on the highway,” that the walkway where plaintiff fell
constituted a “trailway,” that “trailway” fell within “highway,” and
therefore that defendant was obligated to maintain it under the highway
exception.

I would reverse the Court of Appeals because its construction of § 1401(e)
is illogical and awkward. The Court of Appeals divorced “bridges,” “side-
walks,” “trailways,” and “crosswalks” from the modifier “on the highway,”
leaving that phrase to describe only “culverts.” A more straightforward
reading of the sentence—that a public highway “includes bridges, sidewalks,
trailways, crosswalks, and culverts on the highway”—would be that each of
the listed locations in § 1404(e), including sidewalks and trailways, must be
“on the highway” in order to fall within “highway.” The Court of Appeals’
application of the “last antecedent rule” leads to an entirely unreasonable
and unwarranted reading of that sentence. The only reason to include
“bridges, sidewalks, trailways, crosswalks” within “highway” is that each of
these locations are normally on or adjacent to a highway itself. However,
under the Court of Appeals’ construction, a trailway, sidewalk, bridge, or
crosswalk constitutes part of a “highway,” without regard to where it is
located, resulting in a curtailment of governmental immunity under the
highway exception even where a location has nothing at all to do with an
actual highway. The walkway where plaintiff fell was not adjacent to or on
a highway; rather, it was several hundred feet away from the nearest
highway. The Court of Appeals’ interpretation is also inconsistent with prior
judicial decisions. See, e.g., Haaksma v Grand Rapids, 247 Mich App 44
(2001); Stabley v Huron-Clinton Metro Park Auth, 228 Mich App 363
(1998).

The highway exception to governmental immunity in MCL
691.1402(1) plainly does not apply. Once again, “it is difficult not to
conclude that the only coherent theme of [the majority’s] jurisprudence
is the fostering of litigation.” McCormick v Carrier, 487 Mich 180, 285 n
58 (2010) (MARKMAN, J., dissenting) (emphasis added). Statutory inter-
pretations of the present sort “virtually guarantee[] as much by intro-
ducing uncertainty, doubt, and confusion into the law” and “further[] no
discernible legal value of any kind, other than litigation and still more
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litigation.” Id. at 279, 285 n 58. I would reverse the Court of Appeals and
reinstate the trial court’s grant of summary disposition in favor of
defendant.

CORRIGAN, J., joined the statement of MARKMAN, J.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

ALLEN V BELONGA, No. 141657; Court of Appeals No. 295753.

PEOPLE V CAMPBELL, No. 141707; reported below: 289 Mich App 533.

Order Denying Motion for Disqualification Entered October 14, 2010:

BEZEAU V PALACE SPORTS & ENTERTAINMENT, INC, No. 137500; Court of
Appeals No. 285593. On order of the Court, the defendant’s motion for
full-Court consideration of the motion for recusal of Justice DAVIS is
considered, and the defendant’s motion to recuse Justice DAVIS is denied,
for the reasons given in Justice DAVIS’s September 28, 2010, statement.
488 Mich 874.

CORRIGAN, J., not participating. I decline to participate in the resolu-
tion of this motion for recusal directed at Justice DAVIS on the basis of my
previously stated objections to the new disqualification rule.

YOUNG, J., not participating. Consistent with my previously stated
objections to this Court’s recently adopted disqualification rule,1 I decline
to participate in the recusal motion directed at Justice DAVIS.

Summary Disposition October 15, 2010:

PEOPLE V RUFFIN, No. 139658; Court of Appeals No. 292223. Pursuant
to MCR 7.302(H)(1), in lieu of granting leave to appeal, we vacate the
sentence of the St. Clair Circuit Court, and we remand this case to that
court and direct that court either to grant the defendant the opportunity
to withdraw his plea or to resentence the defendant, on the maximum
term only, to a 30-year maximum, for the reason that the defendant was
misinformed at his plea hearing that his maximum possible sentence was
30 years, and the prosecution concedes that resentencing the defendant
to a maximum of 30 years is an appropriate remedy. See People v Turski,
436 Mich 878 (1990) (“A trial court, when sentencing a defendant as an
habitual offender, must exercise its discretion in setting the maximum
sentence, that is, it is not required by law to increase the maximum
sentence.”). In all other respects, leave to appeal is denied, because we are
not persuaded that the remaining question presented should be reviewed
by this Court.

1 See 485 Mich cxxx, clxvii-clxxxv (2009) (YOUNG, J., dissenting); Pelle-
grino v Ampco Sys Parking, 485 Mich 1134, 1155-1165 (2010) (YOUNG, J.,
not participating).
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In re PM, No. 140983; Court of Appeals No. 291874. In lieu of
granting leave to appeal, we reverse the judgment of the Court of
Appeals, for the reasons stated in the Court of Appeals dissenting
opinion, and we remand this case to the Court of Appeals for consider-
ation of the issue raised by the respondent but not addressed by that
court during its initial review of this case.

Leave to Appeal Denied October 15, 2010:

SINGER V SREENIVASAN, No. 139799; Court of Appeals No.
284575. Leave to appeal having been granted and the briefs and oral
arguments of the parties having been considered by the Court, we vacate
our order of March 24, 2010. The application for leave to appeal the
September 1, 2009, judgment of the Court of Appeals is denied, because
we are no longer persuaded that the questions presented should be
reviewed by this Court.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V SCHULTZ, No. 141309; Court of Appeals No. 290344.
CORRIGAN, J. (dissenting). I respectfully dissent from the Court’s order

denying the prosecution’s application for leave to appeal. I believe that
the Court of Appeals may have erred by holding that the trial court
abused its discretion in setting aside the order expunging defendant’s
involuntary manslaughter conviction. I would grant leave to appeal to
consider the matter.

In 2002, defendant pleaded no contest to involuntary manslaughter as
a result of an altercation in which defendant, after consuming alcohol at
a party, punched the victim who fell down a stairwell and suffered
injuries resulting in his death. The trial court sentenced defendant to a
term of three years probation in January 2003, and defendant was later
discharged from probation in January 2006.

In February 2008, the trial court granted defendant’s petition under
MCL 780.621 to set aside his involuntary manslaughter conviction. Several
months thereafter, defendant was arrested and charged with aggravated
assault for punching a man at a wedding reception. According to the
prosecution, the incident was quite similar to the 2002 incident because
defendant had been consuming alcohol and “sucker punched” a man he did
not know. Defendant subsequently pleaded guilty to aggravated assault.

The prosecution then filed a motion for relief from judgment under
MCR 2.612, requesting the trial court to reinstate defendant’s involun-
tary manslaughter conviction. The trial court granted the motion under
MCR 2.612(C)(1)(c), which provides in pertinent part:

(1) On motion and on just terms, the court may relieve a party
or the legal representative of a party from a final judgment, order,
or proceeding on the following grounds:

* * *
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(c) Fraud (intrinsic or extrinsic), misrepresentation, or other
misconduct of an adverse party.

The trial court reasoned that a failure to grant the prosecution’s
motion would “be essentially a fraud on the public.” Transcript of
September 30, 2008, motion hearing, p 14. The Court of Appeals re-
versed on the basis that the trial court abused its discretion in setting
aside the expungement order on the basis of MCR 2.612(C)(1)(c). The
prosecution then sought leave to appeal with this Court.

I agree with the Court of Appeals that the prosecution did not
establish evidence of fraud, misrepresentation, or other misconduct
within the meaning of MCR 2.612(C)(1)(c). However, MCR 2.612(C)(1)(f)
permits a trial court to grant a motion for relief from judgment for “[a]ny
other reason justifying relief from the operation of the judgment.”
Further, MCL 780.621 provides, in relevant part:

(1) Except as provided in subsection (2), a person who is
convicted of not more than 1 offense may file an application with
the convicting court for the entry of an order setting aside the
conviction.

* * *

(9) If the court determines that the circumstances and behavior
of the applicant from the date of the applicant’s conviction to the
filing of the application warrant setting aside the conviction and
that setting aside the conviction is consistent with the public
welfare, the court may enter an order setting aside the conviction.
The setting aside of a conviction under this act is a privilege and
conditional and is not a right. [Emphasis added.]

In my view, the language of MCL 780.621(9), which sets forth that
“[t]he setting aside of a conviction under this act is a privilege and
conditional and is not a right,” permits a trial court discretion to
reinstate an expunged conviction. Therefore, under MCR 2.612(C)(1)(f),
and in light of the language in MCL 780.621(9), the trial court’s decision
to set aside the order expunging defendant’s involuntary manslaughter
conviction was within the range of principled outcomes when considering
defendant’s subsequent conviction of an additional offense involving
assault. See People v Blackston, 481 Mich 451, 467 (2008). Thus, despite
its failure to cite to the appropriate provision of the court rule, the trial
court did not abuse its discretion. Accordingly, I respectfully dissent from
this Court’s order denying leave to appeal and would grant leave.

ZAVODSKY V ZAVODSKY, No. 141586; Court of Appeals No. 296523.

Rehearing Denied October 15, 2010:

UNIVERSITY OF MICHIGAN REGENTS V TITAN INSURANCE COMPANY, No.
136905. Reported at 487 Mich 289.
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KELLY, C.J. (concurring). I concur in the order denying rehearing. I
continue to believe that the majority opinion, which I authored, correctly
overruled the erroneous analysis of the interplay between MCL
600.5851(1) and the one-year-back rule in MCL 500.3145 made in
Cameron v Auto Club Ins Assn.1

Cameron characterized the one-year-back rule as a damages-limiting
provision and not a statute of limitations. This rationale was the sole
basis for the Court of Appeals’ decision to apply Cameron to a different
statute, MCL 600.5821(4), in Liptow v State Farm Mut Auto Ins Co.2
Thus, as the majority opinion in this case correctly observed, evaluating
the soundness of Liptow necessitated reevaluating the reasoning in
Cameron.

The parties believed that Cameron need not be reached in deciding
this case. However, this agreement was premised on a facile distinction
between MCL 600.5851, the statute at issue in Cameron, and MCL
600.5821(4), the statute at issue in this case. After extensive analysis, a
majority of the justices could not agree with that distinction and found
that the Cameron rationale lay at the heart of the legal error before us.
Hence, reaching back to Cameron was both necessary and appropriate.

Moreover, as important as our ruling in this case is, it is hardly
earth-shattering and does nothing to undermine no-fault in this state.
Unlike Cameron, which did represent a sea change in the law, our
decision here simply restored the law to its pre-2006 state. Interestingly,
the law had existed in that state as far back as 19823 and no-fault did not
collapse under its own weight.

I write also to address our opinion’s use of the word “incompetent”
rather than “insane” in discussing MCL 600.5851(1). This was not
improper nor was it intended to expand the scope of MCL 600.5851(1).
Indeed, I would not hesitate to vote to grant rehearing if I thought there
was a need for clarification on this point. However, there are several
reasons why the opinion’s use of “incompetent” in place of “insane” is
not a basis for granting rehearing. First, the legally recognized definition
of “incompetent” is consistent with the statutory definition of “insane”
in MCL 600.5851(2). Both terms contemplate persons who are unable to
comprehend their legal rights.4 Second, there is nothing novel about
using these terms interchangeably. The United States Supreme Court
and numerous other courts, have done so for years.5

Finally, it is pure speculation to predict the economic consequences of
our decision. Defendant claims that it will inevitably lead to higher

1 Cameron v Auto Club Ins Ass’n, 476 Mich 55 (2006).
2 Liptow v State Farm Mut Auto Ins Co, 272 Mich App 544 (2006).
3 Geiger v Detroit Auto Inter-Ins Exch, 114 Mich App 283 (1982).
4 Along with the definitions offered by the dissents, “incompetent” is

defined as “not legally qualified.” Random House Webster’s College
Dictionary (2001).

5 Panetti v Quarterman, 551 US 930 (2007); see also, e.g., BASF Corp v
Symington, 512 NW2d 692, 695 n 2 (ND, 1994).
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insurance premiums for Michigan drivers. No one is omniscient regard-
ing when or why insurance companies choose to raise or lower premiums.
However, the practical effects of our decisions generally do not dictate
this Court’s reading of statutory language. This is a point with which at
least one dissenting justice agrees.6

Our decision, as always, was premised on our best efforts to discern
the Legislature’s intent in enacting the statutes we were asked to review.
The public would be misled if it believed we had any other motivation.

For these reasons, I concur in the order denying rehearing and
reaffirm my support for the majority opinion in this case.

CORRIGAN, J. (dissenting). I would grant defendant’s motion for rehear-
ing. Defendant identifies a palpable error in the majority’s analysis with
serious ramifications for the affordability of state-mandated no-fault
automobile insurance in Michigan.

In overruling Cameron v Auto Club Ins Ass’n, 476 Mich 55 (2006), the
majority inaccurately described the class of individuals protected by the
tolling provision in MCL 600.5851(1). The statute protects a person who
“is under 18 years of age or insane at the time the claim accrues.” The
majority distorted this clear language by repeatedly using the term
“incompetent” interchangeably with “insane.” Whereas “insane” is
statutorily defined as “a condition of mental derangement” that prevents
a person from comprehending his rights, the term “incompetent” in-
cludes persons who are not properly qualified, capable, or legally fit to
make a decision. MCL 600.5851(2); Websters II New College Dictionary
(2005). Thus, the term “incompetent” has a potentially far broader reach
than “insane,” thereby expanding the class of protected persons beyond
those suffering from insanity.

The practical ramifications of the majority’s error in overruling
Cameron include potentially higher premiums for all Michigan motorists
who must by law purchase no-fault automobile insurance. Defendant has
documented that from 1978 through 2009, the Michigan Catastrophic
Claims Association (MCCA) received a total of 24,533 claims, nearly half
of which involved a brain injury, the type of injury most likely to trigger
the tolling provision in MCL 600.5851. By expanding that provision
beyond the reach of its plain language, the majority permits a new
universe of claims for accidents that occurred decades ago, claims that
will ultimately be paid by the public through increased premiums.

The MCCA already pays out more than $700 million per year, and its
annual per vehicle assessment recently rose from $124.89 in 2009/2010 to
$143.09 for 2010/2011. Defendant argues that this assessment will rise
again due to the majority’s decision in this case, further threatening the
viability of Michigan’s mandatory no-fault system.

6 See United States Fidelity & Guaranty Co v Mich Catastrophic Claims
Ass’n (On Rehearing), 484 Mich 1, 37 (2009) (YOUNG, J., dissenting) (“My
point is not that our decision should be premised on keeping no-fault
insurance affordable.”).
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Accordingly, I would grant defendant’s motion for rehearing to correct
the majority’s distortion of Michigan’s tolling statute, particularly in
light of the potentially costly ramifications of this error.

YOUNG, J. (dissenting). Today this Court denies rehearing in this case
notwithstanding the fact that, in construing MCL 600.5851(1), the
majority opinion repeatedly and expressly substituted its preferred
language for that chosen by the Legislature. In denying rehearing the
Court also reaffirms the erroneous interpretation the majority gave to
MCL 600.5821(4) in its original opinion in this case. I dissent from the
decision to deny rehearing because I would correct the original opinion so
that it relies on the actual statutory language, and then interpret those
words as clearly intended by the Legislature and as this Court had
already done in Cameron v Auto Club Ins Ass’n.1

Demonstrating the characteristic overreach exhibited by the majority
last term and the resultant overbreadth of its opinions,2 the majority
used this case as a handpicked vehicle to overrule Cameron v Auto Club
Ins Ass’n. In Cameron, this Court had recently held that the minority and
insanity tolling provision of MCL 600.5851(1), which only addresses
when a person may “bring [an] action,” does not prevent the application
of the Revised Judicature Act’s one-year-back rule because that rule is a
damages-limiting provision and not a statute of limitations.3 Curiously,
the majority reached this issue in this case even though the facts here
involve neither a person who was mentally insane nor a person under the
age of 18. Indeed, in a rare moment of agreement between adversaries
before this Court, both plaintiff and defendant stated that the Court need
not reach the Cameron issue in order to provide a favorable result to
either party in this case. Undeterred, the majority nonetheless overruled
Cameron, erasing the statutory distinction between statutes of limita-
tions and damages-limiting provisions as they relate to the statutory
saving provision. The majority held that the saving provision “grant[s]
infants and incompetent persons one year after their disability is
removed” the ability to bring an action to recover personal protection
benefits.4

Apart from the errors of statutory interpretation in coming to this
result, the majority’s decision is patently erroneous because MCL
600.5851(1) reaches only the mentally insane, not the mentally incom-
petent, as the majority’s opinion contrarily and repeatedly states.5 The

1 476 Mich 55 (2006).
2 See Univ of Mich Regents v Titan Ins Co, 487 Mich 289, 323-325

(2010) (YOUNG, J., dissenting).
3 Cameron, 476 Mich at 61-62; see also Howard v General Motors Corp,

427 Mich 358, 385-386 (1986) (lead opinion of BRICKLEY, J.) (explaining
that a one-year-back rule is not a statute of limitations).

4 Univ of Mich Regents, 487 Mich at 298.
5 The majority opinion used the term “incompetent” nine times

throughout its opinion. Ironically, it used “insane” only once—when
quoting the statutory language itself. See id. at 295 n 9.
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two terms have distinct meanings, particularly when employed in the
legal sense. “Insane” is defined by statute: “The term insane as employed
in this chapter means a condition of mental derangement such as to
prevent the sufferer from comprehending rights he or she is otherwise
bound to know . . . .”6 Distinctly, “incompetent” is defined as “[c]hiefly
of a person: of inadequate ability or fitness; lacking the requisite capacity
or qualification; incapable.”7 Thus, “insanity” denotes a severe involun-
tary medical condition that removes any ability for an afflicted person to
know his rights, while “incompetent” merely indicates a person who is
not competent or unqualified in a certain regard. Therefore, those who
are mentally insane will necessarily also be incompetent, but those who
are incompetent need not necessarily be insane. And this is the chief
problem with the majority opinion’s repeated use of a nonstatutory term:
by using “incompetent” where the statute employs “insane,” the opinion
unnecessarily created obvious disharmony between the words of the
statute and the controlling caselaw of this Court interpreting those
words. Such disharmony will almost certainly cause confusion in future
cases regarding the applicability of the one-year-back rule to the incom-
petent.

And so, in this case, on an issue of the majority’s own creation—an
issue not even related to the case at hand—the majority has inexplicably
attempted to rewrite MCL 600.5851(1) by broadening the class of
individuals covered from those who are insane to those who are merely
incompetent. There is perhaps no clearer example than this case of this
majority’s demonstrated indifference to the actual words of a statute and
the legislative process that considers, debates, compromises, and ulti-
mately selects those words.8 Neither the author of the majority’s opinion
nor the justices who today sanction that opinion by denying rehearing
deign to explain why it is appropriate for this Court to substitute a new
protected category of persons for the one the Legislature actually chose.
Once again in Michigan, judicial preferences trump legislative ones.

Unfortunately, the majority’s legal errors do not end there. By
overruling Cameron, the majority generally eliminated the statutory
distinction between statutes of limitations and clauses limiting damages,
and then applied this new rationale to its interpretation of MCL
600.5821(4)—the savings provision affecting political entities relevant to

6 MCL 600.5851(2). A common dictionary definition is in accord:
“Insane: 1. A. In a state of mind that precludes normal perception and
behavior, and ordinary social interaction; psychotic. B. Reserved or
intended for the use of mentally ill people.” Shorter Oxford English
Dictionary (6th ed).

7 Shorter Oxford English Dictionary (6th ed).
8 Even the cases on which the majority relied as authority for its

statutory interpretation properly used “insane” rather than “incompe-
tent.” See Lambert v Calhoun, 394 Mich 179 (1975); Geiger v DAIIE, 114
Mich App 283 (1982).
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this case. This decision is clearly erroneous, as Justice MARKMAN noted in
his vigorous dissent to the original opinion:

While the RJA, specifically MCL 600.5821(4), states that an
action by the state or one of its political subdivisions “may be
brought at any time without limitation,” the no-fault act, specifi-
cally MCL 500.3145(1), states that the claimant “may not recover
benefits for any portion of the loss incurred more than 1 year
before the date on which the action was commenced.” (Emphasis
added.) Having the right to bring a cause of action is not the
equivalent of having the right to recover an unlimited amount of
damages. Therefore, when these two provisions are read together,
it is clear that while a political subdivision may bring an action at
any time, it cannot recover benefits for any portion of the loss
incurred more than 1 year before the date on which the action was
commenced. In other words, MCL 600.5821(4), which pertains
only to when an action may be commenced, does not preclude the
application of the one-year-back rule, which only limits how much
can be recovered after the action has been commenced.[9]

Yet, in interpreting this statute and applying it in light of a recently
decided precedent by this Court, the majority held otherwise and over-
ruled that precedent.

In addition to the majority’s interpretive errors, the enormous
uncertainty created by rulings such as this should shock the members of
the public and our Legislature. By overruling Cameron and erasing the
statutory distinction between statutes of limitations and clauses limiting
damages, the majority worked to undo what has been called the grand
“compromise” of Michigan’s no fault insurance regime. In summary,
Michigan is the only jurisdiction in the nation with a no-fault automobile
insurance system with mandatory unlimited lifetime medical benefits; in
exchange, the Legislature imposed restrictions and regulations to protect
the system’s long-term viability. This Court’s decision in Cameron, and
decisions by the Court of Appeals such as Liptow10 and the opinion below
in this case11 that correctly applied Cameron’s accurate interpretation of
the statutory terms, enforce the statutory “compromise” by allowing
certain entities to bring an action after the period of limitations has run
while limiting the damages they can recover. The one-year-back limita-
tion on damages is a mechanism that safeguards the fiscal integrity of the
system while maintaining reasonable rates for consumers.

9 Univ of Mich Regents, 487 Mich at 339 (MARKMAN, J., dissenting,
joined by CORRIGAN and YOUNG, JJ.).

10 Liptow v State Farm Mut Auto Ins Co, 272 Mich App 544 (2006),
overruled by Univ of Mich Regents, 487 Mich at 293, 308.

11 Univ of Mich Regents v Titan Ins Co, unpublished opinion per curiam
of the Court of Appeals, issued June 5, 2008 (Docket No. 276710), rev’d
487 Mich 289 (2010).
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Ultimately, while this decision may be good for a few, it will hurt most
Michigan citizens who must purchase automobile insurance. The practi-
cal effect of this decision is that persons who wish to have their claims
reimbursed can wait decades before filing such claims—long after it is
possible to challenge the validity of these stale claims due to the loss of
witnesses, documents, and other evidence related to a claim. Indeed,
plaintiff here waited over six years to seek reimbursement of its claim.
The public should not be mistaken as to who will pay for the increased
costs that this decision will cause. By its nature, insurance is designed to
spread risks and costs over a broad population, and actuaries know how
to calculate such risks and account for them when setting premiums.
Thus, the increased costs that this decision creates will eventually find
their way into every driver’s premiums. When this happens, Michigan
citizens will know who is responsible for this “judicial gift” of higher
automobile insurance premiums.

For these reasons, I respectfully dissent from this Court’s decision to
deny rehearing in this case.

MARKMAN, J. (dissenting). I would grant defendant’s motion for
rehearing, and then vacate this Court’s July 31, 2010, decision and affirm
the Court of Appeals for the reasons set forth in Justice CORRIGAN’s and
Justice YOUNG’s dissenting statements, as well as for the reasons set forth
in my dissenting opinion in the underlying case. Univ of Mich Regents v
Titan Ins Co, 487 Mich 289, 330-348 (2010).

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

Summary Disposition October 20, 2010:

NEVILLE V NEVILLE, No. 140840; Court of Appeals No. 294461. Pursu-
ant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we remand
this case to the Court of Appeals for consideration, as on leave granted,
of whether the trial court correctly held that the parties’ November 14,
1994, divorce judgment limited the plaintiff’s survivorship benefit to a
proportionate interest based on years of marriage, that the divorce
judgment conflicted with the 1995 qualified domestic relations order
(QDRO) agreed upon by the parties, that the terms of the divorce
judgment should control over the terms of the QDRO, and that the
defendant’s motion to have the QDRO amended was not time-barred. We
do not retain jurisdiction.

Order Granting Oral Argument in Case Pending on Application for Leave
to Appeal Entered October 20, 2010:

HARRIS V GENERAL MOTORS CORPORATION, No. 140241; Court of Appeals
No. 285426. On order of the Court, the motion for reconsideration of this
Court’s April 16, 2010, order is considered, and it is granted. We vacate
our order dated April 16, 2010. On reconsideration, the application for
leave to appeal the November 24, 2009, judgment of the Court of Appeals
is considered. We direct the clerk to schedule oral argument on whether
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to grant the application or take other peremptory action. MCR
7.302(H)(1). The parties may file supplemental briefs within 42 days of
the date of this order, but they should not submit mere restatements of
their application or reconsideration motion papers.

Leave to Appeal Denied October 20, 2010:

BLUE HARVEST, INCORPORATED V DEPARTMENT OF TRANSPORTATION, Nos.
139554 and 141210; reported below 288 Mich App 267.

BLOOMFIELD FINANCIAL GROUP V HASKINS, No. 140643; Court of Appeals
No. 294666.

PEOPLE V SIMS, No. 141216; Court of Appeals No. 288685.

PEOPLE V SPICER, No. 141295; Court of Appeals No. 281173.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V HINTON, No. 141336; Court of Appeals No. 287477.
KELLY, C.J., and CAVANAGH, J., would remand this case to the trial court

for the reasons stated in the Court of Appeals dissenting opinion.

In re CONTEMPT OF HOLLAND, Nos. 141347 and 141348; Court of Appeals
Nos. 295872 and 295873.

HATHAWAY, J., would grant leave to appeal.

PEOPLE V KLAIT, No. 141374; Court of Appeals No. 289522.

PEOPLE V MERVIN BERRY, No. 141389; Court of Appeals No. 297267.

COULTER V GENERAL MOTORS CORPORATION, No. 141411; Court of Appeals
No. 296688.

Summary Disposition October 22, 2010:

ANDERSON V HARLEYSVILLE INSURANCE COMPANY, No. 141179; Court of
Appeals No. 296960. Pursuant to MCR 7.302(H)(1), in lieu of granting
leave to appeal, we vacate the December 22, 2009, opinion and order of
the Cheboygan Circuit Court, and we remand this case to that court for
reconsideration in light of Univ of Mich Regents v Titan Ins Co, 487 Mich
289 (2010), overruling Cameron v Auto Club Ins Ass’n, 476 Mich 55
(2006). We do not retain jurisdiction.

CORRIGAN, J. (concurring). I concur in this Court’s decision to remand
this case in light of Univ of Mich Regents v Titan Ins Co, 487 Mich 289
(2010). However, I write separately to note that I continue to adhere to
the positions stated in Justice MARKMAN’s dissenting opinion in that case,
which I joined, as well as my statement dissenting from this Court’s
decision to deny rehearing in that case. See Univ of Mich Regents, 487
Mich at 330-348 (MARKMAN, J., dissenting); Univ of Mich Regents
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v Titan Ins Co, 488 Mich 893, 895-896 (2010) (CORRIGAN, J., dissenting).
YOUNG, J. (concurring). I concur in this Court’s decision to remand this

case in light of Univ of Mich Regents v Titan Ins Co, 487 Mich 289 (2010).
However, I write separately to note that I continue to adhere to the
positions stated in Justice MARKMAN’s dissenting opinion in that case,
which I joined, as well as my statement dissenting from this Court’s
decision to deny rehearing in that case. See Univ of Mich Regents, 487
Mich at 330-348 (MARKMAN, J., dissenting); Univ of Mich Regents v Titan
Ins Co, 488 Mich 893, 896-899 (2010) (YOUNG, J., dissenting). In particu-
lar, I note that the uncorrected confusion created by the majority
opinion’s use of “incompetent” where the statute plainly uses “insane”
may prove especially troubling in cases such as this.

PEOPLE V BARKLEY, No. 139194; Court of Appeals No. 283458. Pur-
suant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we
vacate the judgment of the Court of Appeals and we remand this case
to the Court of Appeals for reconsideration in light of People v Feezel,
486 Mich 184 (2010). The remand is limited to the first issue raised by
the defendant, regarding her conviction under MCL 257.625(4) and
(8). In all other respects, leave to appeal is denied, because we are not
persuaded that the remaining question presented should be reviewed
by this Court.

CORRIGAN, J. (dissenting). I would deny defendant’s application for
leave to appeal or, in the alternative, grant the application in order to
address the viability and applicability of this Court’s decision in People v
Feezel, 486 Mich 184 (2010).

THIS COURT’S FEEZEL DECISION

The substance 11-carboxy-tetrahydrocannabinol (11-carboxy-THC) is
a metabolite of marijuana indicating recent ingestion of the drug. Feezel,
486 Mich at 210. In Feezel, this Court concluded that a defendant may
not be found guilty of operating a motor vehicle and causing death with
the presence of a schedule 1 controlled substance in his body, MCL
257.625(4) and (8), although tests reveal that he had 11-carboxy-THC in
his blood at the time of the fatal accident. Id. at 211-212. In so holding,
the Court overruled in part People v Derror, 475 Mich 316 (2006). I joined
Justice YOUNG’s dissent with regard to this aspect of the Feezel opinion
because I concluded, as did a majority of the Court in Derror, that
11-carboxy-THC is a schedule 1 controlled substance as defined by MCL
333.7212(1)(c) (listing marijuana as a schedule 1 controlled substance)
and MCL 333.7106(3) (defining “marijuana” as including “every com-
pound” and “derivative” of the plant Cannabis sativa L.).

The trouble caused by the Feezel decision is worthy of this Court’s
serious attention. Most significantly, state police officials report that, in
the wake of recent increases in accidents involving drug use, the Feezel
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opinion “leaves law enforcement officers in a legal limbo.”1 In the words
of Sgt. Christopher Hawkins, legislative liaison for the Department of
State Police, as reported by the Detroit News: “We’re in a frustrating
situation”; “It’s almost like the courts are saying that we can arrest if we
find marijuana on you, but it’s different if we find marijuana in you.”
Accordingly, I urge the Court to consider whether Feezel was wrongly
decided and whether the clear Derror rule—which acknowledged that all
derivatives of THC are schedule 1 substances—in fact defied practical
workability, as the Feezel majority claimed. Feezel, 486 Mich at 215. In
truth, it seems that Feezel defies practical workability!

THE IMPACT OF FEEZEL HERE

This case well illustrates the potential confusion wrought by the
Feezel decision. Defendant, who was driving with THC in her system, ran
a stop sign and collided with a pick-up truck that had the right of way at
the intersection. Two passengers in defendant’s car—her six-year-old son
and her adult friend—were killed. As a result, a jury convicted defendant
of two counts of negligent homicide and one count of operating a motor
vehicle and causing death while having a controlled chemical substance
(marijuana) in her body, MCL 257.625(4) and (8). Under Derror, defen-
dant’s guilt of this last offense was clear. But Feezel attempted to
distinguish one metabolite of marijuana, 11-carboxy-THC, and prohibit it
from being dubbed a controlled substance. Accordingly, the nature of
defendant’s offense is now unclear. An expert testified that defendant’s
urine contained a sufficient amount of THC—at least 50 nanograms per
milliliter—to test positive for the substance. But it is unclear from the
record provided to this Court which metabolite or metabolites of THC
were measured. All metabolites of THC indicate ingestion of marijuana,
and defendant did not contest at trial which metabolite or metabolites
appeared in her system.

Moreover, it appears that revisiting this question—which was unan-
ticipated by the parties because it was invented by the Feezel Court after
defendant’s convictions entered—would be unlikely to have any effect on
this case. Not only did defendant fail to contest which metabolite or
metabolites were in her system, but her primary argument on appeal
would fail regardless of which metabolites were present. She argues that
the record failed to show that she knew THC was still in her system,
apparently because the record was silent with regard to whether she
knew her driving was measurably impaired by marijuana. But the
prosecutor was not required to prove that she knew she was impaired by
a controlled substance; mere presence of “any amount” of the substance

1 Tom Greenwood, Ruling clouds pot smoking, driving law, Detroit
News, July 29, 2010, available at <http://detnews.com/article/
20100729/METRO/7290387/Ruling-clouds-pot-smoking--driving-law> (ac-
cessed August 30, 2010).
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in a person’s body is necessary for conviction. Derror, 475 Mich at 334.2

The person’s errant driving, not the person’s impairment due to intoxi-
cation, must have caused the death. Id. at 333. Defendant effectively
argues that she decided to gamble by driving after an indefinite period of
time had passed since she ingested the marijuana but she should not be
liable because, having not tested herself for THC before getting behind
the wheel, she did not know with certainty whether THC remained in her
system. This argument is irrelevant under the statute even in the wake
of the Feezel decision. Finally, I note that defendant was paroled in June
2010 after serving her 21/2-year minimum sentence. She is scheduled to
be discharged from parole by December 2011.

YOUNG and MARKMAN, JJ., joined the statement of CORRIGAN, J.

Leave to Appeal Denied October 22, 2010:

In re SORRELL, No. 141857; Court of Appeals No. 295642.

VELEZ V TUMA, No. 138952; reported below: 283 Mich App 396.
MARKMAN, J. (dissenting). I would grant defendant’s application for

leave to appeal because he has raised a substantial issue that warrants
consideration by this Court. Plaintiff sued the defendant doctor, as well
as other defendants, for medical malpractice. She settled with the other
defendants and received $195,000 for her injury. After a jury verdict, she
then received $394,200 from the defendant doctor. Thus, her total
recovery was $589,200. However, this recovery may be contrary to MCL
600.1483(1), which at the time of the verdict capped at $394,200 “the
total amount of damages for non-economic loss recoverable by . . . plain-
tiff[], resulting from the negligence of all defendants.”

The following are not in dispute: (1) liability here was joint and several,
with each defendant being liable for the full amount, MCL 600.6304(6)(a);
(2) a jury returned a verdict for plaintiff in the amount of $1,524,831.86; (3)
the collateral source rule reduced plaintiff’s economic damages to $0, MCL
600.6303(1); (4) the noneconomic damages cap outlined in MCL 600.1483(1)
reduced plaintiff’s noneconomic damages to $394,200; and (5) defendant

2 The Legislature could have had many plausible reasons for defining the
offense this way. Perhaps most notably, the Legislature may have taken into
account that blood or urine tests conducted after an accident can establish
with precision neither the amount of the controlled substance that was
present, nor the precise degree of the offender’s impairment, at the time the
offender’s driving killed the victim. This may be the reason for the
Legislature’s decision to draw the strict evidentiary line evident in the
language of MCL 257.625(8), prohibiting a person from operating a vehicle
“if the person has in his or her body any amount of a controlled substance
listed in schedule 1 . . . .” Although after-the-fact tests cannot always
establish the level of the offender’s intoxication at the time he killed
someone, such tests can reliably establish that he ingested a controlled
substance and, some time later, nonetheless chose to drive.
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was entitled to a setoff of the amount of the settlement plaintiff received
from the other defendants, $195,000. The open question is when the setoff
should be applied—after the jury verdict, which will be reduced to the
damages cap, or after the verdict has been reduced by the damages cap in the
final judgment? The answer to this question will cost one of the parties
$195,000.

Because there is no clear provision concerning which of these reduc-
tions is to be made first, and because both parties have raised significant
arguments, I would grant leave to appeal on this question.

CORRIGAN and YOUNG, JJ., joined the statement of MARKMAN, J.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

Rehearing Denied October 22, 2010:

BEZEAU V PALACE SPORTS & ENTERTAINMENT, INC, No. 137500. Reported
at 487 Mich 455.

YOUNG, J. I would grant rehearing and reverse the decision of the
Court of Appeals for the reasons set forth in my dissenting opinion in this
case, 487 Mich 455, 478-484 (2010).

CORRIGAN and MARKMAN, JJ., joined the statement of YOUNG, J.

Statement Regarding Decision on Motion for Disqualification Entered
October 25, 2010:

DUMAS V AUTO CLUB INSURANCE ASSOCIATION, No. 141355; Court of
Appeals No. 279149; NYLAND V LOPATIN MILLER, FREEDMAN, BLUESTONE,
ERLICH, ROSEN & BARTNICK, PC, No. 141356; Court of Appeals No. 286342;
ALARIE V LOPATIN, MILLER, FREEDMAN, BLUESTONE, ERLICH, ROSEN & BART-
NICK, PC, No. 141357; Court of Appeals No. 286343; DECKERS V MILLER, No.
141358; Court of Appeals No. 286344; and DZIADZIOLA V MILLER, No.
141359; Court of Appeals No. 287143.

KELLY, C.J. I deny appellants’ motion for my recusal. No objective
appearance of impropriety arises from the fact that appellee Sheldon Miller
made the contribution he did to my 2004 reelection campaign committee.
This is because the contribution was lawful,1 and no other grounds are
alleged that could give rise to the appearance of impropriety. Moreover, I
am not biased for or against any party or counsel involved in this action.

1 Appellants cite the recommendations of the ABA Task Force on
Lawyer’s Political Contributions as a basis for my recusal. Appellants’
motion, p 1,¶ 5. The findings of the ABA task force recommend that a
judge disqualify himself or herself when “a lawyer . . . or a party to
litigation . . . has made a campaign contribution in excess of a juris-
diction’s limits . . . .” Appellants ignore the phrase “in excess of a
jurisdiction’s limits.” Here, there is no dispute that Miller’s contribu-
tion was lawful and within Michigan’s campaign contribution limits.
Thus, the task force’s recommendation has no bearing on this case.
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The Michigan Campaign Finance Act’s2 campaign contribution dis-
closure provisions reflect the Legislature’s understanding that, standing
alone, an individual’s lawful contributions to campaign committees will
not undermine the public’s confidence in our judiciary. The contribution
that Miller made to my campaign committee alone does not indicate any
closer relationship between him and me than would ordinarily exist
between members of the same bar association.3 In fact, appellants have
not suggested that there exist any indicia, aside from the contribution,
that could cause my impartiality in this case to be questioned. And none
does exist. Miller’s single contribution of $3,400 represents a de minimis
portion of the total amount raised by my campaign committee in 2004:
less than one-half of one percent.4 This small amount does not create an
objective appearance of impropriety. In Caperton v A T Massey Coal, Inc,5
the United States Supreme Court ruled on a West Virginia Supreme
Court of Appeals justice’s refusal to recuse himself. The CEO of a lead
defendant in a case before the West Virginia Supreme Court of Appeals
had contributed $3.5 million to the justice’s campaign. The refusal to
recuse was held to constitute a violation of the due process clause of the
Fourteenth Amendment. However, given the obvious difference in size
between the contribution at issue in Caperton and Miller’s contribution
here, one could not reasonably analogize the two cases.

Thus, Miller’s contribution, absent any indicia of an appearance of
impropriety, does not mandate my recusal, and the Caperton decision
does not require it, either. In any event, appellants do not argue that
Caperton mandates my recusal. Nor do they allege that Miller’s campaign
contribution and my participation in this case amount to a due process
violation.

As a second basis for my recusal, appellants claim that, at the time of
his donation, “Miller was a defendant in three of the four malpractice
actions [at issue in this case] . . . and was embroiled in the attorney fee
dispute with Appellant Andris, all of which were destined to be presented
in some fashion before this . . . Court . . . .”6 This is also an insufficient
basis for recusal for several reasons. Miller was not a party to any
litigation that was before the Michigan Supreme Court when he made the
contribution in question. Moreover, it is pure speculation for appellants
now to assert that cases which had only just begun when Miller made his
contribution would one day come before this Court. And it requires one

2 MCL 169.201 et seq.
3 See, e.g., Frade v Costa, 342 Mass 5, 8 (1961).
4 The Committee to Reelect Supreme Court Justice Marilyn Kelly

raised $728,800.45 from over 2,200 individual contributions.
$3,400.00/$728,800.45 = 0.004665, or 0.4665%. See Justice Kelly’s Dis-
solution of Candidate Committee Statement (“Post-General CS Diss(e)”),
filed December 12, 2004, available at <http://miboecfr.nictusa.com/cgi-bin/
cfr/com_det.cgi?com_id=508277>.

5 Caperton v A T Massey Coal Co, Inc, 556 US 868; 129 S Ct 2252
(2009).

6 Appellants’ motion, p 1, ¶ 3.

ACTIONS ON APPLICATIONS 905



further leap of logic to believe that Miller’s contribution would, years
later, create an objective appearance of impropriety. MCR 2.003(C)(1)
does not support such logical leaps. Finally, when Miller made his
contribution, I had no knowledge of the litigation involving him that had
been filed in other courts.

In sum, no objective appearance of impropriety arises solely because
Miller made the lawful contribution he did to my 2004 reelection
campaign committee. Accordingly, I deny appellants’ motion for my
recusal.

Summary Disposition October 26, 2010:

GARCIA V ESTATE OF DOYLE, No. 138019; Court of Appeals No.
281233. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we vacate the judgment of the Court of Appeals, and we remand
this case to the Court of Appeals for reconsideration in light of McCor-
mick v Carrier, 487 Mich 180 (2010).

CORRIGAN, J. (concurring). I concur in the order remanding for
reconsideration under McCormick v Carrier, 487 Mich 180 (2010),
because the majority opinion in McCormick altered the criteria for
determining whether an injured plaintiff meets the serious impairment
threshold in MCL 500.3135(7). But I reiterate my disagreement with the
McCormick majority’s analysis for the reasons expressed in Justice
MARKMAN’s dissent in that case, which I joined. I continue to conclude that
the McCormick majority misinterpreted MCL 500.3135(7), thus encour-
aging litigation that is expressly prohibited by the motor vehicle no-fault
insurance act and upsetting the Legislature’s clear intent to provide
Michigan citizens with timely, automatic benefits for injuries sustained in
auto accidents while avoiding costly, unnecessary litigation.

YOUNG, J. (concurring). Although I recognize that this Court’s decision
in McCormick v Carrier, 487 Mich 180 (2010), now controls when a
person may recover in tort for noneconomic loss under the no-fault act,
I continue to adhere to the position stated in Justice MARKMAN’s dissent-
ing opinion in that case, which I joined.

MCMANIGAL V LEVOSINSKI, No. 138447; Court of Appeals No.
283030. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we vacate the judgment of the Court of Appeals, and we remand
this case to the Court of Appeals for reconsideration in light of McCor-
mick v Carrier, 487 Mich 180 (2010).

CORRIGAN, J. (concurring). I concur in the order remanding for
reconsideration under McCormick v Carrier, 487 Mich 180 (2010),
because the majority opinion in McCormick altered the criteria for
determining whether an injured plaintiff meets the serious impairment
threshold in MCL 500.3135(7). But I reiterate my disagreement with the
McCormick majority’s analysis for the reasons expressed in Justice
MARKMAN’s dissent in that case, which I joined. I continue to conclude that
the McCormick majority misinterpreted MCL 500.3135(7), thus encour-
aging litigation that is expressly prohibited by the motor vehicle no-fault
insurance act and upsetting the Legislature’s clear intent to provide

906 488 MICHIGAN REPORTS



Michigan citizens with timely, automatic benefits for injuries sustained in
auto accidents while avoiding costly, unnecessary litigation.

YOUNG, J. (concurring). Although I recognize that this Court’s decision
in McCormick v Carrier, 487 Mich 180 (2010), now controls when a
person may recover in tort for noneconomic loss under the no-fault act,
I continue to adhere to the position stated in Justice MARKMAN’s dissent-
ing opinion in that case, which I joined.

JOHNSON V WAUSAU INSURANCE COMPANY, No. 138815; reported below:
283 Mich App 636. Pursuant to MCR 7.302(H)(1), in lieu of granting
leave to appeal, we vacate the judgment of the Court of Appeals and the
October 11, 2007, order of the Genesee Circuit Court, and we remand this
case to the Genesee Circuit Court for reconsideration in light of Univ of
Mich Regents v Titan Ins Co, 487 Mich 289 (2010).

CORRIGAN, J. (concurring). I continue to adhere to the analyses set
forth in Justice MARKMAN’s dissenting opinion in Univ of Mich Regents v
Titan Ins Co, 487 Mich 289, 330-348 (2010), and my statement dissenting
from the denial of rehearing in that case, 488 Mich 893, 895-896 (2010).

YOUNG, J. (concurring). Although I concur in this Court’s decision to
remand this case in light of Univ of Mich Regents v Titan Ins Co, 487
Mich 289 (2010), I continue to adhere to the positions stated in Justice
MARKMAN’s dissenting opinion in that case, which I joined.

RECKER V CHARTER COMMUNICATIONS HOLDING COMPANY, No. 139096;
Court of Appeals No. 284676. Pursuant to MCR 7.302(H)(1), in lieu of
granting leave to appeal, we vacate the judgments of the Court of Appeals
and the Grand Traverse Circuit Court, and we remand this case to the
trial court for reconsideration in light of McCormick v Carrier, 487 Mich
180 (2010).

CORRIGAN, J. (concurring). I concur in the order remanding for
reconsideration under McCormick v Carrier, 487 Mich 180 (2010),
because the majority opinion in McCormick altered the criteria for
determining whether an injured plaintiff meets the serious impairment
threshold in MCL 500.3135(7). But I reiterate my disagreement with the
McCormick majority’s analysis for the reasons expressed in Justice
MARKMAN’s dissent in that case, which I joined. I continue to conclude that
the McCormick majority misinterpreted MCL 500.3135(7), thus encour-
aging litigation that is expressly prohibited by the motor vehicle no-fault
insurance act and upsetting the Legislature’s clear intent to provide
Michigan citizens with timely, automatic benefits for injuries sustained in
auto accidents while avoiding costly, unnecessary litigation.

YOUNG, J. (concurring). Although I recognize that this Court’s decision
in McCormick v Carrier, 487 Mich 180 (2010), now controls when a
person may recover in tort for noneconomic loss under the no-fault act,
I continue to adhere to the position stated in Justice MARKMAN’s dissent-
ing opinion in that case, which I joined.

PLAGGEMEYER V LEE, No. 139101; Court of Appeals No. 284016. Pur-
suant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we vacate
in part the judgments of the Court of Appeals and the Muskegon Circuit

ACTIONS ON APPLICATIONS 907



Court and remand this case to the Muskegon Circuit Court for reconsid-
eration of the defendants’ motion for summary disposition regarding
whether plaintiff James Plaggemeyer sustained a serious impairment of
body function in light of McCormick v Carrier, 487 Mich 180 (2010). In all
other respects, leave to appeal is denied, because we are not persuaded
that the remaining question presented should be reviewed by this Court.
We do not retain jurisdiction.

CORRIGAN, J. (concurring). I concur in the order remanding for
reconsideration under McCormick v Carrier, 487 Mich 180 (2010),
because the majority opinion in McCormick altered the criteria for
determining whether an injured plaintiff meets the serious impairment
threshold in MCL 500.3135(7). But I reiterate my disagreement with the
McCormick majority’s analysis for the reasons expressed in Justice
MARKMAN’s dissent in that case, which I joined. I continue to conclude that
the McCormick majority misinterpreted MCL 500.3135(7), thus encour-
aging litigation that is expressly prohibited by the motor vehicle no-fault
insurance act and upsetting the Legislature’s clear intent to provide
Michigan citizens with timely, automatic benefits for injuries sustained in
auto accidents while avoiding costly, unnecessary litigation.

YOUNG, J. (concurring). Although I recognize that this Court’s decision
in McCormick v Carrier, 487 Mich 180 (2010), now controls when a
person may recover in tort for noneconomic loss under the no-fault act,
I continue to adhere to the position stated in Justice MARKMAN’s dissent-
ing opinion in that case, which I joined.

PATREKA V CORDLE, No. 139220; Court of Appeals No. 284216. Pursu-
ant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we vacate the
judgments of the Court of Appeals and the Monroe Circuit Court, and we
remand this case to the trial court for reconsideration in light of
McCormick v Carrier, 487 Mich 180 (2010).

CORRIGAN, J. (concurring). I concur in the order remanding for
reconsideration under McCormick v Carrier, 487 Mich 180 (2010),
because the majority opinion in McCormick altered the criteria for
determining whether an injured plaintiff meets the serious impairment
threshold in MCL 500.3135(7). But I reiterate my disagreement with the
McCormick majority’s analysis for the reasons expressed in Justice
MARKMAN’s dissent in that case, which I joined. I continue to conclude that
the McCormick majority misinterpreted MCL 500.3135(7), thus encour-
aging litigation that is expressly prohibited by the motor vehicle no-fault
insurance act and upsetting the Legislature’s clear intent to provide
Michigan citizens with timely, automatic benefits for injuries sustained in
auto accidents while avoiding costly, unnecessary litigation.

YOUNG, J. (concurring). Although I recognize that this Court’s decision
in McCormick v Carrier, 487 Mich 180 (2010), now controls when a
person may recover in tort for noneconomic loss under the no-fault act,
I continue to adhere to the position stated in Justice MARKMAN’s dissent-
ing opinion in that case, which I joined.

COTRILL V SENTER, No. 139677; Court of Appeals No. 285216. Pursuant
to MCR 7.302(H)(1), in lieu of granting leave to appeal, we vacate the
judgments of the Court of Appeals and the Genesee Circuit Court, and we
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remand this case to the trial court for reconsideration in light of
McCormick v Carrier, 487 Mich 180 (2010).

CORRIGAN, J. (concurring). I concur in the order remanding for
reconsideration under McCormick v Carrier, 487 Mich 180 (2010),
because the majority opinion in McCormick altered the criteria for
determining whether an injured plaintiff meets the serious impairment
threshold in MCL 500.3135(7). But I reiterate my disagreement with the
McCormick majority’s analysis for the reasons expressed in Justice
MARKMAN’s dissent in that case, which I joined. I continue to conclude that
the McCormick majority misinterpreted MCL 500.3135(7), thus encour-
aging litigation that is expressly prohibited by the motor vehicle no-fault
insurance act and upsetting the Legislature’s clear intent to provide
Michigan citizens with timely, automatic benefits for injuries sustained in
auto accidents while avoiding costly, unnecessary litigation.

YOUNG, J. (concurring). Although I recognize that this Court’s decision
in McCormick v Carrier, 487 Mich 180 (2010), now controls when a
person may recover in tort for noneconomic loss under the no-fault act,
I continue to adhere to the position stated in Justice MARKMAN’s dissent-
ing opinion in that case, which I joined.

SOWER V REYNOLDS, No. 140491; Court of Appeals No. 291691. Pursu-
ant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we vacate the
judgments of the Court of Appeals and the Ionia Circuit Court, and we
remand this case to the trial court for reconsideration in light of
McCormick v Carrier, 487 Mich 180 (2010).

CORRIGAN, J. (concurring). I concur in the order remanding for
reconsideration under McCormick v Carrier, 487 Mich 180 (2010),
because the majority opinion in McCormick altered the criteria for
determining whether an injured plaintiff meets the serious impairment
threshold in MCL 500.3135(7). But I reiterate my disagreement with the
McCormick majority’s analysis for the reasons expressed in Justice
MARKMAN’s dissent in that case, which I joined. I continue to conclude that
the McCormick majority misinterpreted MCL 500.3135(7), thus encour-
aging litigation that is expressly prohibited by the motor vehicle no-fault
insurance act and upsetting the Legislature’s clear intent to provide
Michigan citizens with timely, automatic benefits for injuries sustained in
auto accidents while avoiding costly, unnecessary litigation.

YOUNG, J. (concurring). Although I recognize that this Court’s decision
in McCormick v Carrier, 487 Mich 180 (2010), now controls when a
person may recover in tort for noneconomic loss under the no-fault act,
I continue to adhere to the position stated in Justice MARKMAN’s dissent-
ing opinion in that case, which I joined.

MILLER V COOPER, No. 140711; Court of Appeals No. 289114. Pursuant
to MCR 7.302(H)(1), in lieu of granting leave to appeal, we vacate the
judgments of the Court of Appeals and the Mecosta Circuit Court, and we
remand this case to the trial court for reconsideration in light of
McCormick v Carrier, 487 Mich 180 (2010).

CORRIGAN, J. (concurring). I concur in the order remanding for
reconsideration under McCormick v Carrier, 487 Mich 180 (2010),
because the majority opinion in McCormick altered the criteria for
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determining whether an injured plaintiff meets the serious impairment
threshold in MCL 500.3135(7). But I reiterate my disagreement with the
McCormick majority’s analysis for the reasons expressed in Justice
MARKMAN’s dissent in that case, which I joined. I continue to conclude that
the McCormick majority misinterpreted MCL 500.3135(7), thus encour-
aging litigation that is expressly prohibited by the motor vehicle no-fault
insurance act and upsetting the Legislature’s clear intent to provide
Michigan citizens with timely, automatic benefits for injuries sustained in
auto accidents while avoiding costly, unnecessary litigation.

YOUNG, J. (concurring). Although I recognize that this Court’s decision
in McCormick v Carrier, 487 Mich 180 (2010), now controls when a
person may recover in tort for noneconomic loss under the no-fault act,
I continue to adhere to the position stated in Justice MARKMAN’s dissent-
ing opinion in that case, which I joined.

PEOPLE V ALAN TAYLOR, No. 141166; Court of Appeals No. 295275. Pur-
suant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we remand
this case to the Court of Appeals for consideration as on leave granted.

PEOPLE V LYSYUK, No. 141465; Court of Appeals No. 297976. Pursuant
to MCR 7.302(H)(1), in lieu of granting leave to appeal, we remand this
case to the Oakland Circuit Court for correction of the sentence imposed
for the defendant’s conviction of driving while license suspended, which
in this case was a 93-day misdemeanor, MCL 257.904(3)(a), and thus not
subject to sentence enhancement pursuant to MCL 769.12(1)(b). In all
other respects, leave to appeal is denied, because we are not persuaded
that the remaining question presented should be reviewed by this Court.

Leave to Appeal Denied October 26, 2010:

PAQUETTE V STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, No.
139582; Court of Appeals No. 279909.

CORRIGAN, J. (concurring). I continue to adhere to the analyses set
forth in Justice MARKMAN’s dissenting opinion in Univ of Mich Regents v
Titan Ins Co, 487 Mich 289, 330-348 (2010), and my statement dissenting
from the denial of rehearing in that case, 488 Mich 893, 895-896 (2010).

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V CROWE, No. 140452; Court of Appeals No. 294560.

PEOPLE V MULLINS, No. 140516; Court of Appeals No. 286324.

PEOPLE V MULLINS, No. 140518; Court of Appeals No. 286323.

BENSON V VANDERBEKE, NO. 140542; Court of Appeals No. 285318.

WARD-TENBROEKE V MACKENZIE’S ANIMAL SANCTUARY, INCORPORATED, No.
140809; Court of Appeals No. 294557.
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KLOIAN V VANFOSSEN, No. 140946; Court of Appeals No. 287812.

PEOPLE V FREDDIE NASH, No. 140950; Court of Appeals No. 295819.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V HORTON, No. 140957; Court of Appeals No. 290009.

PEOPLE V JAMES ROWE, No. 141107; Court of Appeals No. 286711.

PEOPLE V THOMAS TURNER, No. 141109; Court of Appeals No. 294912.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V CHARLES LEWIS, No. 141116; Court of Appeals No. 292832.

PEOPLE V POPE, No. 141117; Court of Appeals No. 294725.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V ETHERTON, No. 141119; Court of Appeals No. 295566.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V MCMILLAN, No. 141126; Court of Appeals No. 295355.

CARLTON BROWN V DEPARTMENT OF CORRECTIONS, No. 141147; Court of
Appeals No. 296305.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V LOTT, No. 141164; Court of Appeals No. 296710.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V JOSEPH ROBINSON, No. 141172; Court of Appeals No. 296131.

PEOPLE V BARNARD, No. 141186; Court of Appeals No. 295911.

PEOPLE V ALEX GARCIA, No. 141187; Court of Appeals No. 287275.

MEADOWS V MEADOWS, No. 141191; Court of Appeals No. 288893.

PEOPLE V WATSON, No. 141192; Court of Appeals No. 295936.

PEOPLE V ROBERT SCOTT, No. 141211; Court of Appeals No. 296886.

CHASE V POMILIA, No. 141212; Court of Appeals No. 289680.
CORRIGAN, J. (concurring). I concur in the order denying leave because

the conclusion of the Court of Appeals majority—that plaintiff’s injuries

ACTIONS ON APPLICATIONS 911



were sufficient to satisfy the tort threshold in MCL 500.3135(7)—likely
would not constitute clear error under this Court’s subsequent opinion in
McCormick v Carrier, 487 Mich 180 (2010). But I reiterate my disagree-
ment with McCormick for the reasons expressed by Justice MARKMAN’s
dissent in that case, which I joined. Further, I agree with the trial court
and the Court of Appeals dissent that plaintiff’s injuries here clearly do
not satisfy the plain language of MCL 500.3135(7), which I think was
correctly interpreted in Kreiner v Fischer, 471 Mich 109 (2004).

The automobile no-fault act permits a person injured in an automo-
bile accident to sue in tort only if the injury caused by the accident
constitutes a “serious impairment of body function,” which means “an
objectively manifested impairment of an important body function that
affects the person’s general ability to live his or her normal life.” MCL
500.3135(7). Here plaintiff claimed that the accident aggravated preex-
isting back pain and depression. But, in the words of the dissenting Court
of Appeals opinion:

The record in this case is full of undisputed evidence that the
trajectory of plaintiff’s normal life has not been affected by the
automobile accident. As the trial court noted in its opinion, well
before the accident in this case, plaintiff had been determined
disabled by the Social Security Administration. In his application
for those benefits, which were largely based upon a psychological
disability, plaintiff indicated that he could not do virtually all the
things he now claims he could not do because of the accident. For
instance, for many years before the accident plaintiff had not
worked, golfed, fished, boated, or even done many household
chores. Indeed, he admittedly stayed in his bedroom on and off for
many days, in large part because of his depression. His same life
pattern continued after the accident, albeit with some more pain.
[Chase v Pomilia, unpublished opinion per curiam of the Court of
Appeals, issued May 18, 2010 (Docket No. 289680) (MURRAY, J.,
dissenting), p 2.]

PEOPLE V TIGNEY, No. 141215; Court of Appeals No. 296067.

PEOPLE V COLEMAN, No. 141219; Court of Appeals No. 290162.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V JOHNNY LEE, No. 141223; Court of Appeals No. 297251.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V GRATTON, No. 141224; Court of Appeals No. 295972.

PEOPLE V HULL, No. 141239; Court of Appeals No. 297117.

PEOPLE V REGINALD GREEN, No. 141244; Court of Appeals No. 295518.

PEOPLE V ORANGE TAYLOR, No. 141249; Court of Appeals No. 285958.
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PEOPLE V GARRY JONES, No. 141259; Court of Appeals No. 296332.

PEOPLE V ALLEN HUDSON, No. 141260; Court of Appeals No. 295520.

PEOPLE V FRANK, No. 141264; Court of Appeals No. 288797.

PEOPLE V ALSON, No. 141265; Court of Appeals No. 297265.

PEOPLE V FREDRICK BROWN, No. 141268; Court of Appeals No. 289348.

PEOPLE V SEAY, No. 141278; Court of Appeals No. 295971.

PEOPLE V ROBERT CLARK, No. 141281; Court of Appeals No. 289206.

PEOPLE V MELBERT, No. 141287; Court of Appeals No. 295799.

PEOPLE V BENNETT, No. 141288; Court of Appeals No. 296225.

PEOPLE V AUSTIN, No. 141290; Court of Appeals No. 286066.

PEOPLE V CHRETIEN TURNER, No. 141292; Court of Appeals No. 296974.

PEOPLE V AGURS, No. 141300; Court of Appeals No. 297141.

PEOPLE V JAHN, No. 141313; Court of Appeals No. 297212.

PEOPLE V AMERICA NELSON, No. 141318; Court of Appeals No. 287389.

LIVINGSTON V WEST MICHIGAN LAKESHORE ASSOCIATION OF REALTORS, No.
141320; Court of Appeals No. 295580.

PEOPLE V LEONARD CARTER, No. 141321; Court of Appeals No. 290493.

PEOPLE V GALAFATI, No. 141326; Court of Appeals No. 295706.

PEOPLE V BOBBIE JONES, No. 141327; Court of Appeals No. 288737.

PEOPLE V DEPUTY, No. 141335; Court of Appeals No. 297617.

PEOPLE V OLSEN, No. 141342; Court of Appeals No. 288577.

PEOPLE V DELEON NELSON, No. 141353; Court of Appeals No. 281567.

LASALLE BANK MIDWEST V ZLATKIN, No. 141367; Court of Appeals No.
296308.

LAND V L’ANSE CREUSE PUBLIC SCHOOLS BOARD OF EDUCATION, No. 141375;
Court of Appeals No. 288612.

PEOPLE V YOUNG, No. 141377; Court of Appeals No. 290264.

PEOPLE V MCQUILLAN, No. 141378; Court of Appeals No. 297079.

RICHARDSON V STATE EMPLOYEES’ RETIREMENT SYSTEM, No. 141384; Court
of Appeals No. 287779.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).
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PEOPLE V GOODING, No. 141385; Court of Appeals No. 290456.

PEOPLE V SAMUEL BAKER, No. 141390; Court of Appeals No. 289844.

PEOPLE V GRIFFIN, No. 141391; Court of Appeals No. 297711.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V DUKES, No. 141401; Court of Appeals No. 290624.

LEWIS V DEPARTMENT OF CORRECTIONS, No. 141404; Court of Appeals No.
290338.

PEOPLE V KEITH, No. 141419; Court of Appeals No. 276081.

PEOPLE V TESHARRA SMITH, No. 141422; Court of Appeals No. 291177.

PEOPLE V CALLOWAY, No. 141429; Court of Appeals No. 291585.

PEOPLE V RUPERT, No. 141437; Court of Appeals No. 290545.

PEOPLE V WALSH, No. 141441; Court of Appeals No. 297775.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V BERNOUDY, No. 141444; Court of Appeals No. 290383.

PEOPLE V HENRY, No. 141450; Court of Appeals No. 289859.

PEOPLE V MCCOY, No. 141451; Court of Appeals No. 297448.

PEOPLE V RAYMOND JOHNSON, No. 141452; Court of Appeals No. 289066.

PEOPLE V ABRON, No. 141456; Court of Appeals No. 291621.

PEOPLE V WATTS, No. 141458; Court of Appeals No. 297834.

PEOPLE V SYMONE BROWN, No. 141460; Court of Appeals No. 297795.

PEOPLE V KEVIN BUCHANAN, No. 141461; Court of Appeals No. 297585.

PEOPLE V ANTHONY MOORE, No. 141470; Court of Appeals No. 291249.

PEOPLE V PROCTOR, No. 141471; Court of Appeals No. 296074.

MADLEY V CENTEX REAL ESTATE CORPORATION, No. 141475; Court of
Appeals No. 292497.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V DAMON ALLEN, No. 141477; Court of Appeals No. 298394.

PEOPLE V FLEMING, No. 141480; Court of Appeals No. 289700.
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DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V PEOPLES, No. 141481; Court of Appeals No. 297785.

HOME-OWNERS INSURANCE COMPANY V BEYDOUN, No. 141483; Court of
Appeals No. 290227.

PEOPLE V BORIS, No. 141484; Court of Appeals No. 289847.

MCCRATE V DEPARTMENT OF CORRECTIONS, Nos. 141486, 141487, 141489,
and 141490; Court of Appeals Nos. 295537 and 295606.

PEOPLE V FAVORITE, No. 141493; Court of Appeals No. 290380.

PEOPLE V HACKWORTH, No. 141495; Court of Appeals No. 286988.

PEOPLE V SANTURE, No. 141498; Court of Appeals No. 297791.

PEOPLE V WILLIE JONES, No. 141500; Court of Appeals No. 287916.

GENESEE COUNTY TREASURER V HOLMAN, No. 141503; Court of Appeals
No. 296812.

PEOPLE V LARRY JOHNSON, No. 141507; Court of Appeals No. 297949.

IACOBESCU V CHASE HOME FINANCE, No. 141523; Court of Appeals No.
296707.

PEOPLE V PILGRIM, No. 141524; Court of Appeals No. 297921.

PEOPLE V MATTHEW DAVIS, No. 141525; Court of Appeals No. 297849.

PEOPLE V ANDRE DAVIS, No. 141528; Court of Appeals No. 298336.

PEOPLE V TYLER, No. 141530; Court of Appeals No. 297897.

PEOPLE V ST CLAIR, No. 141531; Court of Appeals No. 298214.

PEOPLE V JAMES JONES, No. 141541; Court of Appeals No. 289946.

PEOPLE V MICHAEL BARNES, No. 141547; Court of Appeals No. 296199.

PEOPLE V NORTON, No. 141548; Court of Appeals No. 290026.

PEOPLE V ROBERT HANKINS, No. 141552; Court of Appeals No. 291280.

SAVEWAY FOOD CENTER, INCORPORATED V MCNICHOLS REAL ESTATE, LLC,
No. 141561; Court of Appeals No. 290614.

PEOPLE V JAY, No. 141575; Court of Appeals No. 290129.

YOHN V UNIVERSITY OF MICHIGAN REGENTS, No. 141589; Court of Appeals
No. 294135.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).
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MORTIMER V ALPENA PROBATE COURT, No. 141606; Court of Appeals No.
290958.

PEOPLE V LEONARD, No. 141825; Court of Appeals No. 299980.
[As amended by order of the Supreme Court entered November 30,

2010—REPORTER.]
CORRIGAN, J. I would sua sponte reconsider the prosecutor’s appli-

cation for leave to appeal in light of a clerical error that was brought
to the Court’s attention after our order denying leave to appeal
entered on October 26, 2010. In this interlocutory appeal, the pros-
ecutor argued that the trial court abused its discretion by excluding
from trial videotaped interviews of the defendant by the police. Both
the Court of Appeals and this Court denied the prosecutor’s applica-
tions for leave to appeal. I concurred in this Court’s decision in part
because it appeared that the prosecutor had failed to provide copies of
the videotapes to this Court for review. After our order denying leave
entered, however, the prosecutor pointed out that he had offered
copies of the tapes to the Court and had indicated their availability on
the coversheet of the application. The Court then discovered that an
internal filing error prevented the information concerning the tapes’
availability from being disseminated to the justices. Because the
content of the tapes might affect my decision concerning whether the
trial judge properly excluded them from trial, I would reconsider the
prosecutor’s application in light of their availability.

Reconsideration Denied October 26, 2010:

PEOPLE V RALPH, No. 140608; Court of Appeals No. 295632. Leave to
appeal denied at 487 Mich 853.

PEOPLE V JAMES HARDY, No. 140715; Court of Appeals No.
294638. Leave to appeal denied at 487 Mich 854.

PEOPLE V THREET, No. 140892; Court of Appeals No. 295136. Leave to
appeal denied at 487 Mich 855.

BURWELL V ATTORNEY GRIEVANCE COMMISSION, No. 140993. Superintend-
ing control denied at 487 Mich 858.

PEOPLE V JEFFREY BAKER, No. 141044; Court of Appeals No.
285028. Leave to appeal denied at 487 Mich 858.

SMITH V ALCONA CIRCUIT JUDGE, No. 141111; Court of Appeals No.
294724. Leave to appeal denied at 487 Mich 858.

Superintending Control Denied October 26, 2010:

MACDONALD V ATTORNEY DISCIPLINE BOARD, No. 141542.

BAKIAN V ATTORNEY GRIEVANCE COMMISSION, No. 141555.
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Summary Disposition October 27, 2010:

AUTO-OWNERS INSURANCE COMPANY V FERWERDA ENTERPRISES, INCORPORATED,
Nos. 140735 and 140738; Court of Appeals No. 277574. By order of July 15,
2010, the Mason Circuit Court was directed to file its clarification of the
record on the issue of whether the trial court found that Auto-Owners’ claim
was frivolous within the meaning of MCR 2.625(A)(2) and MCL
600.2591(3)(a)(i) through (iii). On order of the Court, the Court having
reviewed the findings of the Mason Circuit Court, which found, under MCL
600.2591(3)(a)(ii) and (iii), that the plaintiff’s arguments were inappropri-
ate and devoid of arguable legal merit, the applications for leave to appeal
the January 28, 2010, judgment of the Court of Appeals are again consid-
ered. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we
vacate the judgment of the Court of Appeals addressing attorney fees, and
we reinstate the trial court’s attorney fee award.

SMITTER V THORNAPPLE TOWNSHIP, No. 141085; Court of Appeals No.
294768. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we remand this case to the Court of Appeals for consideration as
on leave granted.

PEOPLE V MICHAEL REID, No. 141597; reported below: 288 Mich App
661. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we
reverse the Court of Appeals’ decision that the circuit court did not have
jurisdiction to try the defendant’s misdemeanor charge once the felony
charge was dismissed on the day of trial. The circuit court was vested
with jurisdiction over the misdemeanor charge because the defendant
was charged with a felony and a misdemeanor that arose out of the same
criminal transaction. Once jurisdiction has properly attached, any doubt
is resolved in favor of retaining jurisdiction. People v Veling, 443 Mich 23,
32 (1993). Moreover, “any legislative intent to divest jurisdiction once it
has properly attached must be clearly and unambiguously stated.” Id. at
32 n 13, citing Leo v Atlas Industries, Inc, 370 Mich 400, 402 (1963).
Although MCL 600.8311(a) provides that the district court shall have
jurisdiction over misdemeanors punishable by not more than one year in
jail, it does not expressly divest the circuit court of jurisdiction in the
circumstances of this case. We remand this case to the Court of Appeals
for consideration of the defendant’s additional issues. We do not retain
jurisdiction.

SUNDE V SUNDE, No. 141733; Court of Appeals No. 297127. Pursuant to
MCR 7.302(H)(1), in lieu of granting leave to appeal, we remand this case
to the Oakland Circuit Court, Family Division, for reconsideration of the
plaintiff’s motion to change the domicile of the minor children. The trial
court made findings of fact and conclusions of law pursuant to MCL
722.31 on the basis of an incomplete factual record. At a minimum, the
trial court erred when it disregarded the plaintiff’s proffered proof of the
defendant’s history of domestic violence—factor (e) under MCL
722.31(4). On remand, unless the parties agree to a different procedure,
the trial court shall allow both parties to present testimony and evidence
in support of their respective claims regarding the statutory factors, as
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well as up-to-date information or evidence of other changes in circum-
stance arising since the trial court’s most recent order. The trial court
shall then rule on the motion by determining, with the children as the
primary focus, whether the plaintiff, as the parent with whom the
children have an established custodial environment, has established by a
preponderance of the evidence that the change of domicile is warranted.
We do not retain jurisdiction.

Leave to Appeal Granted October 27, 2010:

BRONSON METHODIST HOSPITAL V ALLSTATE INSURANCE COMPANY, No.
140301; reported below: 286 Mich App 219.

Summary Disposition October 29, 2010:

PEOPLE V SOARES, No. 137268; Court of Appeals No. 273333. Pursuant
to MCR 7.302(H)(1), in lieu of granting leave to appeal, we vacate the
judgment of the Court of Appeals and we remand this case to the Court
of Appeals for reconsideration in light of People v Feezel, 486 Mich 184
(2010).

MARKMAN, J. (concurring). I concur with the Court’s order remanding
to the Court of Appeals for reconsideration in light of People v Feezel, 486
Mich 184 (2010). In this case, at the time of the fatal accident, the victim
was driving a motorcycle with 11-carboxy-tetrahydrocannabinol in his
blood. This metabolite of marijuana indicates recent ingestion of the
drug. Id. at 210. An expert testified that the amount of the metabolite in
the victim’s blood suggested that his reaction time might have been
slowed. Evidence was also presented that the victim was driving 9-10
miles over the speed limit. In light of these facts, the Court of Appeals
should determine whether, under the standards set forth in Feezel, “the
proofs are sufficient to make a question of fact for the jury” on the
question of the victim’s gross negligence. Id. at 196. While I share the
dissent’s concerns about the portion of Feezel that overruled People v
Derror, 475 Mich 316 (2006), and which has created problems for law
enforcement, see People v Barkley, 488 Mich 901 (2010), this case involves
the application of legal standards articulated in Feezel that I supported.

CORRIGAN, J. (dissenting). I would grant the prosecution’s application
for leave to appeal to address the viability and application of this Court’s
decision in People v Feezel, 486 Mich 184 (2010), and to consider the
ruling of the Court of Appeals here that evidence of 11-carboxy-
tetrahydrocannabinol (11-carboxy-THC) in the victim’s blood was rel-
evant evidence.

THIS COURT’S FEEZEL DECISION

The substance 11-carboxy-THC is a metabolite of marijuana indicat-
ing recent ingestion of the drug. Feezel, 486 Mich at 210. In Feezel, this
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Court concluded that a defendant may not be found guilty of operating a
motor vehicle and causing death with the presence of a schedule 1
controlled substance in his body, MCL 257.625(4) and (8), although tests
reveal that he had 11-carboxy-THC in his blood at the time of the fatal
accident. Id. at 211-212. In so holding, the Court overruled in part People
v Derror, 475 Mich 316 (2006). I joined Justice YOUNG’s dissent with
regard to this aspect of the Feezel opinion because I concluded, as did a
majority of the Court in Derror, that 11-carboxy-THC is a schedule 1
controlled substance as defined by MCL 333.7212(1)(c) (listing marijuana
as a schedule 1 controlled substance) and MCL 333.7106(3) (defining
“marijuana” as including “every compound” and “derivative” of the
plant Cannabis sativa L.).

The trouble caused by the Feezel decision is worthy of this Court’s
serious attention. Most significantly, state police officials report that, in
the wake of recent increases in accidents involving drug use, the Feezel
opinion “leaves law enforcement officers in a legal limbo.”1 In the words
of Sgt. Christopher Hawkins, legislative liaison for the Department of
State Police, as reported by the Detroit News: “We’re in a frustrating
situation”; “It’s almost like the courts are saying that we can arrest if we
find marijuana on you, but it’s different if we find marijuana in you.”
Accordingly, I would grant to consider whether Feezel was wrongly
decided and whether the clear Derror rule—which acknowledged that all
derivatives of THC are schedule 1 substances—in fact defied practical
workability, as the Feezel majority claimed. Feezel, 486 Mich at 215. In
truth, it seems that Feezel defies practical workability!

THE RELEVANCE OF 11-CARBOXY-THC IN THE VICTIM’S BLOOD

The central issue in this case was not whether the defendant had a
schedule 1 substance in his blood. The defendant here was intoxicated by
alcohol, not marijuana, when he ran a stop sign at a high rate of speed,
causing the victim’s motorcycle to crash into the defendant’s SUV, killing
the victim. The defendant was charged with manslaughter, MCL 750.321,
and operating a vehicle while intoxicated causing death, MCL 257.625(1)
and (4). At issue on appeal was whether 11-carboxy-THC in the victim’s
blood was evidence admissible to prove that the victim was grossly
negligent and, if so, to relieve the defendant of responsibility for
proximately causing the death. Reversing the trial court, the Court of
Appeals concluded that this evidence was indeed admissible. But a
separate section of this Court’s opinion in Feezel, which I joined, clearly
requires us to conclude that the trial court reasonably excluded the
evidence.

In Feezel we held that a victim’s intoxication may be relevant to
whether the victim’s gross negligence was a superseding cause of his

1 Tom Greenwood, Ruling clouds pot smoking, driving law, Detroit
News, July 29, 2010, available at <http://detnews.com/article/
20100729/METRO/7290387/Ruling-clouds-pot-smoking--driving-law>
(accessed August 30, 2010).
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death. Feezel, 486 Mich at 201-202. We stressed, however, that such
evidence is not relevant or admissible in all cases. Id. at 202. Gross
negligence “means wantonness and disregard of the consequences which
may ensue.” Id. at 195 (citation omitted). “Wantonness,” in turn, means
“ ‘[c]onduct indicating that the actor is aware of the risks but indifferent
to the results’ and usually ‘suggests a greater degree of culpability than
recklessness . . . .’ ” Id. at 196 (citation omitted). Mere consumption of
an intoxicating substance “does not automatically amount to a supersed-
ing cause or de facto gross negligence.” Id. at 202. Rather, the trial court
must “make a threshold determination” in each case with regard to
whether gross negligence is even in issue; that is, it must determine
whether “the proofs are sufficient to create a question of fact for the jury”
on the question of the victim’s gross negligence. Id. In Feezel, this
threshold was reached because the victim’s observable behavior strongly
suggested gross negligence; a witness reported that, when the victim was
hit by the defendant’s car, the victim was walking down the middle of an
unlit road, with his back to oncoming traffic, on a dark rainy night. Id. at
188. Indeed, the witness, who drove past the victim just before the
accident, reported that she did not see the victim until he was next to her
car and that she would not have been able to avoid him if he had been in
her lane of the road. Id. at 189-190. Accordingly, evidence that the victim
was also extremely intoxicated by alcohol was relevant to the overall
question whether he was so grossly negligent that a jury could conclude
that the defendant driver did not proximately cause his death. Id. at 199.

I cannot conclude that such threshold evidence was present here.
Although the victim may have been driving his motorcycle 9 or 10 miles
over the posted speed limit, no direct evidence was admitted that his
behavior was otherwise erratic or dangerous, let alone that it suggested
wantonness beyond recklessness with disregard of the known risks.
Further, although an expert testified that the 17 nanograms per milliliter
of 11-carboxy-THC in the victim’s blood suggested that his reaction time
might have been slowed, the expert could not attest to how intoxicated
the victim was; thus the evidence did not clearly establish, as in Feezel,
that the victim was indisputably highly intoxicated. Accordingly, the trial
court did not abuse its discretion in excluding the evidence here. And, in
any event, exclusion was harmless because the defendant ran a stop sign
at a high rate of speed. The victim could not have avoided this accident
regardless of his level of intoxication. Thus, any intoxication could not be
said to have been the superseding cause of the victim’s death. Accord-
ingly, I would grant the prosecution’s application for leave to appeal on
this issue.

YOUNG, J., joined the statement of CORRIGAN, J.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

Leave to Appeal Granted October 29, 2010:

PEOPLE V MUNGO, No. 141160; reported below: 288 Mich App 167. On
order of the Court, the application for leave to appeal the April 13, 2010,
judgment of the Court of Appeals is considered, and it is granted, limited
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to the issue whether, assuming that Arizona v Gant, 556 US 332 (2009),
is applied retroactively, the good-faith exception to the exclusionary rule
allows admission of evidence that was seized pursuant to a warrantless
search that was valid under cases interpreting New York v Belton, 453 US
454 (1981), as a bright-line rule. See Herring v United States, 555 US 135
(2009).

We further order the Washtenaw Circuit Court, in accordance with
Administrative Order 2003-03, to determine whether the defendant is
indigent and, if so, to appoint the State Appellate Defender Office to
represent the defendant in this Court.

The Prosecuting Attorneys Association of Michigan and the Criminal
Defense Attorneys of Michigan are invited to file briefs amicus curiae.
Other persons or groups interested in the determination of the issue
presented in this case may move the Court for permission to file briefs
amicus curiae.

CAVANAGH, J. (concurring). I concur with the Court’s order granting
leave to appeal and would also request the parties to brief the authority
for the arresting officer’s request to the passenger for a driver’s license
and identification.

KELLY, C.J., joined the statement of CAVANAGH, J.

PEOPLE V SHORT, No. 141822; reported below: 289 Mich App 538. The
application for leave to appeal the August 26, 2010, judgment of the
Court of Appeals is considered, and it is granted, to consider whether the
good-faith exception to the exclusionary rule applies to a warrantless
vehicle search that was conducted under the authority of New York v
Belton, 453 US 454 (1981), but that would be unconstitutional under
Arizona v Gant, 556 US 332 (2009). We further order that the defendant
may file, and the Saginaw Circuit Court may entertain, a motion for bond
pending the appeal in this Court.

The Prosecuting Attorneys Association of Michigan and the Criminal
Defense Attorneys of Michigan are invited to file briefs amicus curiae.
Other persons or groups interested in the determination of the issue
presented in this case may move the Court for permission to file briefs
amicus curiae.

Leave to Appeal Denied October 29, 2010:

EDWARDS V CAPE TO CAIRO, No. 141339; Court of Appeals No. 280023.
MARKMAN, J. (dissenting). In the summer of 2001, plaintiff planned a

trip to Africa. He prepaid defendant, a tour operator, for trip expenses,
including airline tickets. After the 9/11 disaster, plaintiff cancelled the
trip and sought a refund of his prepayments. The airlines that received
these prepayments provided full refunds, but defendant sought to retain
a portion of plaintiff’s prepayments. The district court ruled that
defendant must return all of the prepayments and pay attorney fees
under the Michigan Consumer Protection Act, and the circuit court and
the Court of Appeals affirmed.
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Defendant’s contract clearly states that “a minimum fee of $75 [is
imposed] on all returned/cancelled tickets.” Nothing in this contract
states that this fee will only be charged where the airlines also charge
such a fee. This is defendant’s own fee, and plaintiff, by contracting with
defendant to pay for tour expenses on his behalf, agreed to the cancelled
ticket fee. Therefore, I would reverse the Court of Appeals in relevant
part.

PEOPLE V MORGAN, No. 141915; Court of Appeals No. 299213.

Appeal Dismissed on Stipulation October 29, 2010:

PEOPLE V KNAPP, No. 140739; Court of Appeals No. 295816. Leave to
appeal granted at 486 Mich 1070.

Summary Disposition November 3, 2010:

PEOPLE V MCMULLAN, No. 139209; Court of Appeals No. 281844. On
order of the Court, leave to appeal having been granted, and the briefs
and oral arguments of the parties having been considered by the Court,
we hereby affirm the June 2, 2009, judgment of the Court of Appeals.
Because a rational view of the evidence did not support an instruction of
involuntary manslaughter when considering the particular facts of this
case, the trial court did not err in denying defendant’s request for the
court to instruct the jury regarding involuntary manslaughter. However,
we take this opportunity to clarify the opinion of the Court of Appeals.

As the Court of Appeals correctly noted, if a criminal defendant is
charged with murder, the trial court should instruct the jury on invol-
untary manslaughter if the instruction is supported by a rational view of
the evidence.1 Reversal of a trial court’s jury instruction decision is
appropriate only where the offense was clearly supported by the evi-
dence; an offense is clearly supported where there is substantial evidence
to support it.2 An appellate court must therefore review all of the
evidence irrespective of who produced it to determine whether it provides
a rational view to support an instruction on the lesser charge.

Here, the reasoning of the Court of Appeals relied too heavily on the
prosecutor’s evidence, accepting as fact evidence that defendant disputed.
Specifically, the Court of Appeals assumed as fact two disputed issues: First,
that defendant pushed the victim into the car and then shot the victim;
defendant contends that he and the victim were engaged in a struggle at the
car door when he discharged the weapon. Second, that defendant robbed the
victim after the fact, which defendant denies. Even though the Court of
Appeals majority partially erred to the extent that it accepted these
contentions as proven fact, even absent these additional questions of fact,
the lower courts properly concluded that a rational view of the evidence in
this case does not support an instruction on involuntary manslaughter.

1 People v Mendoza, 468 Mich 527, 541 (2003).
2 People v Silver, 466 Mich 386, 388 (2002); Mendoza, 468 Mich at 545.
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The facts inescapably show that defendant acted with malice because,
at a minimum, he “inten[ded] to do an act in wanton and wilful disregard
of the likelihood that the natural tendency of [his] behavior is to cause
death or great bodily harm,”3 and did not act with an intent merely to
injure or with non-malicious gross negligence—the two recognized types
of involuntary manslaughter.4 Defendant admitted that, after a physical
altercation with the victim, he left to obtain a loaded gun in order to
threaten or scare the victim. Some evidence further showed that, when the
defendant returned, the victim was shot in the chest when defendant and
the victim again began to struggle at the victim’s car. Defendant does not
dispute that the gun was in his hand when it was cocked and then fired. The
evidence indisputably established that the firearm had to be specifically
cocked in order to fire. In particular, defendant conceded that the weapon is
“designed to prevent it from firing unless you want it to fire.” Based on this
chain of events, and for the reasons otherwise stated by the Court of
Appeals, we conclude that defendant’s actions constitute a malicious series
of intentional acts; they do not demonstrate a grossly negligent handling of
a firearm that inadvertently caused death. Therefore, the trial court did not
err in denying defendant’s request for the jury to be instructed on involun-
tary manslaughter.

KELLY, C.J. (dissenting). I would reverse the Court of Appeals’
decision. I believe that the dissent correctly concluded that defendant’s
conviction must be reversed because there was substantial evidence to
support an instruction on involuntary manslaughter:

A rational fact-finder could have believed defendant when he
said that he did not intend to fire the weapon he was using merely
to scare Smith, i.e., that he did not intend to do the act (firing the
weapon) that caused Smith’s death. That conclusion would be
consistent with the long history defendant had with Smith, his
attempts to help Smith following the shooting, his apparent grief
at what had occurred and especially his corroborated accounts of
being under the influence of drugs at the time the shooting
occurred. As was the case with the defendant’s “intoxication” in
People v Droste, 160 Mich 66, 78-79; 125 NW 87 (1910), the
fact-finder here might have concluded that, “at the moment” the
gun discharged, defendant’s drug use was sufficient “to rob his act
of the necessary elements of murder.”[1]

CAVANAGH, J., joined the statement of KELLY, C.J.

3 People v Goecke, 457 Mich 442, 464 (1998).
4 See People v Holtschlag, 471 Mich 1, 21-22 (2004).
1 People v McMullan, 284 Mich App 149, 162-163 (2009) (BANDSTRA, J.,

dissenting). Although this Court has recognized that the Legislature has
generally abolished the defense of voluntary intoxication, see People v
Nickens, 470 Mich 622, 631 n 7 (2004), the actions occurring in this case
occurred before MCL 768.37 went into effect. Accordingly, we need not
consider any possible effect of MCL 768.37 on Droste.
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PEOPLE V DARRYL LOFTON, No. 141206; Court of Appeals No.
297366. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we vacate the sentence of the Genesee Circuit Court, and we
remand this case to that court and direct that court either to grant the
defendant the opportunity to withdraw his plea or to resentence the
defendant to two years on the charge of possession of a firearm during
the commission of a felony, first offense, MCL 750.227b(1), for the
reason that the defendant was misinformed at his plea hearing that he
would serve a consecutive sentence of two years for his felony-firearm
conviction, rather than the mandatory sentence of five years for
felony-firearm, second offense. In all other respects, leave to appeal is
denied, because we are not persuaded that the remaining questions
should be reviewed by this Court.

Leave to Appeal Granted November 3, 2010:

PEOPLE V LAMAR EVANS, No. 141381; Court of Appeals No.
290833. The parties shall address whether retrial is barred under the
double jeopardy clauses of the state and federal constitutions where
the trial court’s grant of defendant’s motion for a directed verdict was
based on an error of law and did not determine any actual element of
the charged offense.

The Criminal Defense Attorneys of Michigan, Prosecuting Attor-
neys Association of Michigan, and National Association of Criminal
Defense Lawyers are invited to file briefs amicus curiae. Other persons
or groups interested in the determination of the issue presented in this
case may move the Court for permission to file briefs amicus curiae.

Leave to Appeal Denied November 3, 2010:

FLEMING V RICE, No. 139629; Court of Appeals No. 293816.

FORD V NATIONAL CHURCH RESIDENCES, INCORPORATED, No. 140978; Court
of Appeals No. 288416.

KELLY, C.J., and CAVANAGH and HATHAWAY, JJ., would grant leave to
appeal.

CHRISTIE V FICK, No. 141189; Court of Appeals No. 285924.

SAMUEL V PAROLE BOARD, No. 141257; Court of Appeals No. 296176.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

BAKER V TRANS-PORTE, INCORPORATED, No. 141333; Court of Appeals No.
289191.

WHITE V PROGRESSIVE MICHIGAN INSURANCE COMPANY, No. 141469; Court
of Appeals No. 291144.

In re PEOPLE V LARRY KING, No. 141996; Court of Appeals No. 294682.
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Summary Disposition November 5, 2010:

PEOPLE V RODNEY CARTER, No. 140522; Court of Appeals No.
293861. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we remand this case to the Wayne Circuit Court to determine
whether a violation of the mootness doctrine occurred in this case, see
People v Richmond, 486 Mich 29 (2010), and, if so, to order proper relief,
see id. and People v Richmond, 486 Mich 1041 (2010) (granting rehearing
in Richmond in part).

MARKMAN, J. (concurring). I concur with this Court’s order remanding
to the trial court to determine whether a violation of the mootness
doctrine occurred in this case, and, if so, to order the proper relief. In
People v Richmond, 486 Mich 29, 32 (2010), we held that “the prosecu-
tion’s voluntary dismissal of the charges rendered its appeal
moot . . . .” Here, in proceedings that predated Richmond, but, need-
less to say, did not predate the mootness doctrine, see, e.g., Anway v
Grand Rapids R Co, 211 Mich 592, 610 (1920), the prosecutor voluntarily
dismissed the case after a district court suppression ruling, thereby
rendering moot his appeal to the circuit court. As explained below, I see
no reason to deviate from the general rule giving Richmond “full
retroactive effect.” Pohutski v City of Allen Park, 465 Mich 675, 696
(2002).

First, I am not persuaded by the dissent’s assertion that the prosecu-
torial practice at issue here was “routine before Richmond.” If so, it is
hard to understand why Richmond would have been the first case ever to
specifically address this practice, and, indeed, in at least my eleven years
on this Court, the first case in which the practice was even presented to
this Court. Were this a genuinely commonplace procedure, it does seem as
if the obvious mootness question involved would have at least been
engaged at some previous juncture in the appellate system. Moreover, the
prosecutor in Richmond, representing the largest county in this state,
himself has acknowledged that the “dismiss-then-appeal” procedure was
employed on only the “rare occasion.”

Second, our general principles of retroactivity support the application
of Richmond in this case. Generally, “judicial decisions are given full
retroactive effect.” Pohutski, 465 Mich at 696. In determining whether a
judicial decision should be applied retroactively, this Court considers: “(1)
the purpose to be served by the new rule; (2) the extent of reliance on the
old rule; and (3) the effect of retroactivity on the administration of
justice.” Id. The purpose of Richmond is to preserve and enforce the
long-standing rule that courts do not reach moot questions. Whatever its
supposed prevalence pre-Richmond, the “dismiss-then-appeal” proce-
dure was never authorized by any judicial decision or court rule of this
state, and it clearly violated the mootness doctrine, a well-understood
doctrine of justiciability that considerably preceded Richmond. Thus, I
neither believe that the “dismiss-then-appeal” procedure can fairly be
deemed an “old rule,” nor that taking the mootness doctrine seriously
can be deemed a “new rule.”

Further, I do not believe that applying Richmond retroactively could
in any conceivable way be described as having an adverse effect on the
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“administration of justice,” especially since, as our order on rehearing
clarified, People v Richmond, 486 Mich 1041 (2010), the prosecutor
under the instant circumstances can recharge the defendant. The
dissent’s concerns in this regard, including its concern about any
violation of the Michigan Rules of Professional Conduct, are fully
addressed in that order, which was joined by the dissenting justices. To
further ensure that there is no adverse impact upon the “administra-
tion of justice,” this Court has determined to review this matter again
at a future administrative conference. In light of these facts, in my
view, refusing to apply Richmond retroactively would have a far worse
impact on the “administration of justice,” by (a) allowing the prosecu-
tor to evade the mootness doctrine, (b) by allowing a conviction to
stand even though the underlying case has already been dismissed,
and (c) by undermining the authority and credibility of the precedents
of this Court.

In sum, there is no reason to deviate from the general rule giving
Richmond “full retroactive effect.”1 Because it appears that defendant is
entitled to relief under Richmond and our principles of retroactivity, I
fully concur with the Court’s order.

CORRIGAN, J. (dissenting). I respectfully dissent from the Court’s order
remanding to the trial court to determine whether a violation of the
mootness doctrine occurred in light of People v Richmond, 486 Mich 29
(2010). The concurring justice supports giving Richmond full retroactive
effect, yet the other justices in the majority have not clarified their view
when perhaps they should. As a result, I ask whether this Court intends
Richmond to apply with full retroactive effect or whether it is leaving this
determination to the trial court. In any case, I believe that giving
Richmond full retroactive effect is improper under our retroactivity
standards and will cause substantial problems for the effective adminis-
tration of justice. Accordingly, I support limiting the retroactive effect of
Richmond to cases pending on appeal when Richmond was decided. See
People v Cornell, 466 Mich 335, 367 (2002) (applying limited retroactivity
to those cases pending on appeal in which the issue has been raised and

1 The dissent argues that Richmond should be given limited retro-
active effect, citing People v Cornell, 466 Mich 335, 367 (2002), in
which we accorded limited retroactive effect to cases pending on
appeal in which the Cornell issue had been preserved. However, as the
dissent itself appears to recognize, Cornell’s standards are inapt
because, “[a]s Richmond involves the application of the mootness
doctrine, and the mootness doctrine is jurisdictional, prior preserva-
tion is unnecessary.” The dissent nevertheless would limit Richmond’s
retroactive effect to cases pending on appeal because Richmond
“created a new rule.” For the reasons earlier explained, I respectfully
disagree that taking the mootness doctrine seriously, and applying it
consistently, can in any way be deemed a “new rule.”
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preserved).1

After an unfavorable evidentiary ruling resulting in the suppression
of evidence, the prosecutor, acting under procedures routine before
Richmond, moved for dismissal. The record reflects that the district court
assured the parties that the issues were preserved under the circum-
stances. Defense counsel explicitly indicated no objection on the record.2

In treating any appeal after a voluntary dismissal by the prosecutor as moot,
this Court has nullified a routine practice and placed prosecutors in an
untenable position. See Richmond, 486 Mich at 42-48 (CORRIGAN, J., dissent-
ing). The Richmond majority, in its characterization of this practice as a
“procedural misstep,” Richmond, 486 Mich at 40, evidenced disbelief that
any such practice ever existed. But see Gillespie, Michigan Criminal Law
and Procedure Practice Deskbook (2d ed, 2010), § 1:36, p 19, and Gillespie,
Michigan Criminal Law and Procedure Practice Deskbook (2d ed, 1998), §
1:30, pp 16-17 (acknowledging the use of this practice as part of a stipulated
dismissal necessitated by a dispositive evidentiary ruling). Nevertheless, by
refusing to grant leave, the majority now forecloses any additional proofs
about such a practice and eliminates the possibility of learning whether the
rule adopted in Richmond is indeed a new rule.

Beyond the disturbing gamesmanship that Richmond permits for defen-
dants and judges seeking to insulate a suppression decision from appellate
review, if Richmond is given full retroactive effect, it likely will encourage
numerous motions under MCR 6.500 for relief from judgment from previ-
ously convicted defendants seeking to challenge their convictions in circum-
stances where an appeal followed a prosecutor’s dismissal. Such belated
challenges, in which the relevant evidence may be missing or may have been
destroyed, could result in the wrongful reversal of many otherwise valid
convictions. By not taking action to accord Richmond limited retroactive
effect, the majority effectively invites future problems.

1 As Richmond involves the application of the mootness doctrine, and
the mootness doctrine is jurisdictional, prior preservation is unnecessary.
Nevertheless, because I believe that Richmond created a new rule, I
support limiting its retroactive effect to cases pending on appeal when
Richmond was decided.

2 Specifically, the following exchange took place:

Prosecutor: Your Honor, if the Court has suppressed the evi-
dence we’re unable to proceed in this matter and would be forced
to dismiss the case.

Defense Counsel: No objection.

The Court: The matter will be dismissed at this time. And I
know that issues relative to appeal are preserved under the
circumstances.

Defense Counsel: Thank you very much. [Preliminary exami-
nation transcript, July 30, 2007, p 18.]
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I. UNDERLYING FACTS

Following the execution of a search warrant for the house where
defendant was staying, defendant was charged with possession with
intent to deliver over 1,000 grams of cocaine, possession of over 1,000
grams of cocaine, and felony-firearm. At the preliminary examination,
the district court granted defendant’s motion to suppress the evidence on
the basis that the search warrant was deficient. The prosecution then
moved to dismiss the case. In granting the motion to dismiss, the district
court stated that “issues relative to appeal” were preserved under these
circumstances and defense counsel did not object or otherwise disagree in
any way with the district court’s statement.

The prosecution subsequently obtained review of the district court’s
evidentiary decision in the circuit court. The circuit court peremptorily
reversed the district court’s decision and remanded the case to the
district court. After rehearing the case, the district court bound defen-
dant over to the circuit court for trial. Defendant pleaded guilty to
possession with intent to deliver over 1,000 grams of cocaine and
felony-firearm. He then filed an application for leave to appeal with the
Court of Appeals, which denied leave. Defendant subsequently filed an
application for leave to appeal in this Court, arguing in part that the
prosecution waived its right to an appeal by voluntarily dismissing the
case against him.

II. ANALYSIS

Because the relevant proceedings took place before this Court’s opinion
in Richmond, the pertinent question is whether Richmond should be given
retroactive effect. The general rule is that judicial decisions are given full
retroactive effect. Pohutski v City of Allen Park, 465 Mich 675, 695-696
(2002). Nevertheless, “a more flexible approach is warranted where injustice
might result from full retroactivity.” Id. at 696. Three factors to be weighed
in determining whether a decision should have retroactive application are
“(1) the purpose of the new rules; (2) the general reliance on the old rule[;]
and (3) the effect of retroactive application of the new rule on the adminis-
tration of justice.” People v Sexton, 458 Mich 43, 60-61 (1998), citing People
v Hampton, 384 Mich 669, 674 (1971). Other than the concurring justice, the
majority does not answer the question of what type of retroactive effect is
appropriate here. Regardless, I believe that the retroactivity factors weigh in
favor of granting Richmond limited retroactive effect and against full
retroactive application of Richmond.

First, the decision in Richmond, which applied the mootness doctrine
in circumstances of a prosecutor’s voluntary dismissal, created a new rule
in applying this doctrine to a previously routine practice. The majority in
Richmond noted that one option available to prosecutors who opt to
voluntarily dismiss in this scenario is to simply reinstate charges. Rich-
mond, 486 Mich at 36 n 3. However, this option is “problematic because it
implies that the prosecution could have simply ‘unmooted’ the case at any
time by reinstating the charges,” when, in fact, “MRPC 3.1 provides that
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‘[a] lawyer shall not bring or defend a proceeding, or assert or controvert an
issue therein, unless there is a basis for doing so that is not frivolous.’ ”
Richmond, 486 Mich at 45-46 (CORRIGAN, J., dissenting). Thus, the purpose
of the new rule would not be served by full retroactive application because it
may place prosecutors who relied on the old rule in the untenable situation
of either violating the MRPCs by reinstating charges or permitting a valid
conviction to be wiped out.

Second, as the facts of this case show, the bench and bar previously
relied on the former practice of voluntary dismissals in the face of an
unfavorable evidentiary ruling in criminal cases. See Gillespie (2d ed,
2010), § 1:36, p 19. Here, the district court, in granting the prosecution’s
motion to dismiss, explicitly noted that the issues were preserved for
appeal. Although the rule that courts cannot decide moot questions is
longstanding, applying it to the circumstances in Richmond established a
new rule. Further, the prior practice had general statutory authorization
under MCL 770.12(1), which explicitly gives the prosecutor an appeal as
of right from a final order. Richmond, 486 Mich at 44 (CORRIGAN, J.,
dissenting). Thus, the significant reliance on the prior practice weighs
against the full retroactive application of Richmond.

Third, if Richmond is given full retroactive effect it will negatively
impact the efficient administration of justice. Vacating convictions retroac-
tively in circumstances where Richmond applies will place prosecutors at a
decided disadvantage. In addition to the already stated issue involving the
MRPCs, because of the passage of time, prosecutors likely will face signifi-
cant challenges gaining access to the necessary evidence and witnesses.
Moreover, if Richmond is applied with full retroactive effect, it will place
even more of a burden on the already stressed resources of prosecutor’s
offices and our judiciary, and of course, the wrongful release of convicted
criminals endangers our communities. Accordingly, I respectfully dissent
from the Court’s order remanding to the trial court to determine whether a
violation of the mootness doctrine occurred in light of Richmond.

YOUNG, J., joined the statement of CORRIGAN, J.

Leave to Appeal Denied November 5, 2010:

In re VALES, No. 141930; Court of Appeals No. 295669.

Reconsideration Denied November 5, 2010:

ALLEN V BELONGA, No. 141657; Court of Appeals No. 295753. Leave to
appeal denied at 488 Mich 891 (2010).

Order Denying Motion Entered November 5, 2010:

PEOPLE V WACLAWSKI, No. 140629; Court of Appeals No. 287146. The
defendant’s motion to exceed the 50-page limit for his application for
leave to appeal the December 29, 2009, judgment of the Court of Appeals
is denied. The defendant failed to provide extraordinary and compelling
reasons in support of the submission of an application with 81 pages of
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substantive argument (including 37 pages of text numbered by Roman
numerals and incorrectly labeled a “Statement of Jurisdiction and Relief
Requested”). Applications for leave to appeal must conform to MCR
7.302(1) and 7.212(B). The only exceptions to the 50-page limit provided
at MCR 7.212(B) are for tables, indexes, and appendices. The Statement
of Jurisdiction and Relief Requested is for a brief description of jurisdic-
tion and the relief sought only. Arguments regarding the substantive
issues are appropriately placed in the argument section of the brief only.
In addition, this Court will not be considering the brief dated June 18,
2009, which the defendant filed in propria persona in the Court of
Appeals and which is an attachment to the defendant’s application in this
Court, because the defendant has cited no authority for applying Admin-
istrative Order 2004-6, Standard 4, to filings in this Court. The defendant
shall have 14 days from the date of this order to submit an application
that conforms to the court rules.

Leave to Appeal Denied November 9, 2010:

WILCOX V STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, No.
138602; Court of Appeals No. 290515. Leave to appeal granted at 486
Mich 870.

[As amended by order of the Supreme Court entered December 1,
2010—REPORTER.]

The order of April 16, 2010, which granted leave to appeal is vacated
and leave to appeal is denied.

CAVANAGH, J. (dissenting). I respectfully dissent from this Court’s
order vacating its prior order and denying leave to appeal. Because I
believe that Hoover v Mich Mut Ins Co, 281 Mich App 617, 630-631
(2008), erroneously limited a no-fault insurer’s liability for an allowable
expense to only that portion of the expense that is solely attributable to
the accidental bodily injury, I would vacate the Court of Appeals’ order
and remand to the trial court for further proceedings.

In 2004, Isaac Wilcox, then four years old, was left a quadriplegic as
the result of an automobile accident. The Wilcox family, who originally
lived in an apartment, subsequently purchased a handicap-accessible
home to accommodate Isaac’s needs. Plaintiffs filed a first-party no-fault
action against defendant, their no-fault automobile insurance carrier at
the time of the accident, seeking payment for Isaac’s home accommoda-
tions. The trial court granted partial summary disposition in favor of
defendant based on the Court of Appeals’ interpretation in Hoover of
Griffith v State Farm Mut Auto Ins Co, 472 Mich 521 (2005). This Court
granted leave to appeal, asking the parties to address, in part, whether, or
to what extent, defendant is required to pay personal protection insur-
ance benefits under the no-fault act, MCL 500.3101 et seq., for housing
expenses and accommodations associated with Isaac’s care. 486 Mich 870
(2010).

In Griffith, a majority of this Court held that the expense of ordinary
food provided in a noninstitutional setting to a person injured in a motor
vehicle accident was not recoverable under the no-fault act because the
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plaintiff failed to establish that her husband’s ordinary food expenses
were causally connected to her husband’s injury under MCL 500.3105(1),
and that her husband’s ordinary, everyday food expenses were for his
care, recovery, or rehabilitation under MCL 500.3107(1)(a). Griffith, 472
Mich at 524, 530-532, 535-536. The majority reasoned that the plaintiff
failed to meet its causal-connection requirement because the plaintiff did
not claim that her husband’s diet was “different from that of an
uninjured person, that his food expenses [were] part of his treatment
plan, or that the[] costs [were] related in any way to his injuries.” Id. at
531. Similarly, the Griffith majority reasoned that the food costs were
not related to the accident victim’s “care, recovery, or rehabilitation,”
because there was no evidence that the plaintiff’s husband required
different food than he did before sustaining his injuries. Id. at 536.

In Hoover, the Court of Appeals examined to what extent housing
expenses were recoverable under the no-fault act. In holding that Griffith
“suggests” that an insurer is not obligated to pay those expenses that
ordinarily would have been incurred in the course of a life unmarred by
an accident, the Hoover panel found “crucially important” a rhetorical
question regarding housing needs posed in one passage from Griffith,
which asked whether a defendant would be obligated to pay an injured
person’s housing needs once the person is released from institutional care
if the housing needs were not affected by that person’s injuries. Hoover,
281 Mich App at 627; see, also, id. at 630-631 (stating that Griffith
suggests that a court must allocate the portion of a bill attributable to the
injured person’s use that is only occurring because of his injuries).

Although I continue to believe that Griffith was wrongly decided, see
Griffith, 472 Mich at 542-554 (KELLY, J., dissenting), even under the
Griffith majority’s erroneous interpretation of the relevant statutory
provisions, I believe that the Hoover panel erred by hinging its analysis
on the majority’s rhetorical question rather than considering the major-
ity opinion as a whole. Notably, the Griffith majority did not hold that if
its requirements were met, only the marginal increase in the cost of an
injured person’s food would be an allowable expense. In fact, the majority
opinion strongly implies otherwise. See id. at 535-538 (suggesting that if
the plaintiff’s husband was required to eat “special diet” food, no-fault
benefits would have covered those food costs without any reductions for
the plaintiff’s pre-injury food needs);1 see, also, id. at 535 n 12 (stating
that the costs of “special shoes” would be an “allowable expense” under
MCL 500.3107[1][a] and not suggesting that only the marginal costs of
modifying regular shoes would be recoverable).

Further, Griffith did not purport to overrule caselaw from the Court
of Appeals and this Court that seemingly rejected the allocation-of-costs
approach adopted in Hoover. See, e.g., Davis v Citizens Ins Co of America,
195 Mich App 323, 326-328 (1992) (holding that the full purchase price of
a modified van was an allowable expense); Sharp v Preferred Risk Mut
Ins Co, 142 Mich App 499, 510-512 (1985) (holding that as long as larger
and better equipped housing was required for an injured person than

1 Indeed, even the Hoover panel recognized this as such. See Hoover,
281 Mich App at 627 n 5, 634-635.
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would be required if he were not injured, the full cost is an allowable
expense); cf. Miller v State Farm Mut Auto Ins Co, 410 Mich 538, 567-570
(1981) (rejecting the idea that survivors’ loss benefits under MCL
500.3108 should be reduced by a decedent’s purely personal expenses
because, in addition to the statute’s legislative history, reducing survi-
vors’ benefits by a decedent’s “consumption factor” would be difficult to
calculate and would defeat the no-fault act’s goals of minimizing factual
disputes and expeditious reparation of injuries).

Accordingly, I would hold that the Hoover panel erred by interpreting
Griffith to require an allocation-of-costs analysis. Further, I would
conclude that, even under the majority position in Griffith, if a plaintiff
establishes that the injured person’s housing needs are causally con-
nected to his injuries under the reasoning employed by the Griffith
majority, see Griffith, 472 Mich at 531-532, the trier of fact should
generally be permitted to determine, under MCL 500.5107(1)(a), to what
extent a handicap accessible family home is a reasonably necessary
accommodation for the particular injured person’s care, recovery, or
rehabilitation and whether the incurred expense was reasonable. See
Nasser v Auto Club Ins Ass’n, 435 Mich 33, 55 (1990) (stating that
whether expenses are reasonable and reasonably necessary is generally
one of fact for the jury). Because I believe that Hoover was wrongly
decided, I respectfully dissent from this Court’s order vacating its prior
order and denying leave to appeal.

KELLY, C.J., and HATHAWAY, J., joined the statement of CAVANAGH, J.

Leave to Appeal Denied November 12, 2010:

In re SMYTH, No. 141816; Court of Appeals No. 295072.
CORRIGAN, J. (dissenting). I would grant the respondent mother’s

application for leave to appeal in this significant child protection case.
The trial court concluded, on the basis of close facts, that termination of
respondent’s rights to her three young children1 was in the children’s
best interests under MCL 712A.19b(5). This statute was amended in
20082 to require an affirmative finding by the trial court “that termina-

1 Respondent’s infant twins were removed from her care by the
Department of Human Services (DHS) after respondent brought one
infant to the hospital with a broken leg; although she promptly sought
medical attention and had not been present when the injury was
inflicted, the trial court concluded in part that she had failed to protect
the child from his abusive father. Based in part on this incident, the court
also granted the DHS’s petition to remove respondent’s new baby, who
was born some months later to a different father. After the children were
removed respondent was required to participate in a parent-agency
agreement administered by the DHS in order to regain custody of the
children. The record reflects that she participated with some success, but
also had lapses in participation.

2 2008 PA 199.
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tion of parental rights is in the child’s best interests” before the court
may terminate parental rights under the statutory subsections at issue
here. But the Legislature did not specify what quantum of proof—e.g.,
clear and convincing evidence or a preponderance of the evidence—is
applicable to this crucial finding. Nor did the trial court here specify what
quantum of proof it applied to the evidence when it reached its decision.
Significantly, the court itself acknowledged that this was a difficult
“disconcerting case.”3 Further, the court relied in part on the equivocal
testimony of a psychologist who opined that he was “leaning towards”
recommending termination but was “not going to throw in the towel and
say it’s a hopeless situation.”4 Accordingly, the applicable quantum of
proof was critical to the outcome. If this Court were to conclude that a

3 Indeed, the court began its ruling by listing respondent’s good
qualities and accomplishments. The court found the fact that respondent
had established a home for her children by the time of the trial “very
impressive.” It found her efforts to pursue education “in pharmacy”
reasonable and laudable. It observed that she “doggedly pursued” creat-
ing a good life for herself and her children, and had attended “a great
number of sessions” required by the DHS parent-agency agreement
although she lacked a vehicle and was undergoing a difficult pregnancy.
“Over all this period of time,” said the court, “she’s demonstrated a lot of
strong qualities that [it] would expect will benefit her far into the
future.” Nonetheless, the court concluded that her successes were “too
little, too late” to afford permanency for the children.

4 The psychologist, who evaluated respondent once prior to the best
interests hearing, testified that “perhaps it would be better to terminate
parental rights” because respondent made “heavy use of denial,” was
unwilling “to acknowledge any deficiencies or problems or shortcomings
as a parent,” and was “very likely to continue to be inconsistent in her
ability to comply with the Court’s expectations.” But he admitted that he
had been unaware of some facts underlying the case. For example,
although he partially based his opinion on his understanding that she
twice tested positive for marijuana after her children had been removed,
he was unaware that she had successfully passed numerous other drug
screens. He was also unaware of other details such as that she was
experiencing a high-risk pregnancy and was without a vehicle during the
time she was required to comply with the DHS’s programming. Although
he stated that such details would not affect his recommendation, his
recommendations remained equivocal. He stated: “My recommendation
was that because I don’t know all the facts that consideration be given to
termination of parental rights.” The court responded: “What does that
mean? Is that a recommendation or a suggestion?” The psychologist
answered: “That’s where I’m leaning towards, your Honor. That is what
I feel based on the information that I have what might be the best for the
children.” He added that he was “not going to throw in the towel and say
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prosecutor must prove that termination is in a child’s best interests by
clear and convincing evidence—just as the prosecutor must prove the
initial grounds for termination by clear and convincing evidence, MCL
712A.19b(3)—a remand would be necessary for the trial court to consider
the best interests evidence under this standard and to rearticulate, and
potentially reverse, its ruling.

CAVANAGH, J., joined the statement of CORRIGAN, J.

In re O’BERRY, No. 141818; Court of Appeals No. 295077.
CORRIGAN, J. (dissenting). I would grant the respondent mother’s

application for leave to appeal in this significant child protection case.
The trial court concluded, on the basis of close facts, that termination of
respondent’s rights to her three young children1 was in the children’s
best interests under MCL 712A.19b(5). This statute was amended in
20082 to require an affirmative finding by the trial court “that termina-
tion of parental rights is in the child’s best interests” before the court
may terminate parental rights under the statutory subsections at issue
here. But the Legislature did not specify what quantum of proof—e.g.,
clear and convincing evidence or a preponderance of the evidence—is
applicable to this crucial finding. Nor did the trial court here specify what
quantum of proof it applied to the evidence when it reached its decision.
Significantly, the court itself acknowledged that this was a difficult
“disconcerting case.”3 Further, the court relied in part on the equivocal

it’s a hopeless situation,” but also concluded that the probability of
respondent being noncompliant again was “high.”

1 Respondent’s infant twins were removed from her care by the
Department of Human Services (DHS) after respondent brought one
infant to the hospital with a broken leg; although she promptly sought
medical attention and had not been present when the injury was
inflicted, the trial court concluded in part that she had failed to protect
the child from his abusive father. Based in part on this incident, the court
also granted the DHS’s petition to remove respondent’s new baby, who
was born some months later to a different father. After the children were
removed respondent was required to participate in a parent-agency
agreement administered by the DHS in order to regain custody of the
children. The record reflects that she participated with some success, but
also had lapses in participation.

2 2008 PA 199.
3 Indeed, the court began its ruling by listing respondent’s good

qualities and accomplishments. The court found the fact that respondent
had established a home for her children by the time of the trial “very
impressive.” It found her efforts to pursue education “in pharmacy”
reasonable and laudable. It observed that she “doggedly pursued” creat-
ing a good life for herself and her children, and had attended “a great
number of sessions” required by the DHS parent-agency agreement
although she lacked a vehicle and was undergoing a difficult pregnancy.
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testimony of a psychologist who opined that he was “leaning towards”
recommending termination but was “not going to throw in the towel and
say it’s a hopeless situation.”4 Accordingly, the applicable quantum of
proof was critical to the outcome. If this Court were to conclude that a
prosecutor must prove that termination is in a child’s best interests by
clear and convincing evidence—just as the prosecutor must prove the
initial grounds for termination by clear and convincing evidence, MCL
712A.19b(3)—a remand would be necessary for the trial court to consider
the best interests evidence under this standard and to rearticulate, and
potentially reverse, its ruling.

CAVANAGH, J., joined the statement of CORRIGAN, J.

CAPELLI V CAPELLI, No. 141998; Court of Appeals No. 300168.

Summary Disposition November 19, 2010:

In re CW, No. 140841; Court of Appeals No. 292866. Pursuant to
MCR 7.302(H)(1), in lieu of granting leave to appeal, we reverse the
judgment of the Court of Appeals, for the reasons stated in the Court of

“Over all this period of time,” said the court, “she’s demonstrated a lot of
strong qualities that [it] would expect will benefit her far into the
future.” Nonetheless, the court concluded that her successes were “too
little, too late” to afford permanency for the children.

4 The psychologist, who evaluated respondent once prior to the best
interests hearing, testified that “perhaps it would be better to terminate
parental rights” because respondent made “heavy use of denial,” was
unwilling “to acknowledge any deficiencies or problems or shortcomings
as a parent,” and was “very likely to continue to be inconsistent in her
ability to comply with the Court’s expectations.” But he admitted that he
had been unaware of some facts underlying the case. For example,
although he partially based his opinion on his understanding that she
twice tested positive for marijuana after her children had been removed,
he was unaware that she had successfully passed numerous other drug
screens. He was also unaware of other details such as that she was
experiencing a high-risk pregnancy and was without a vehicle during the
time she was required to comply with the DHS’s programming. Although
he stated that such details would not affect his recommendation, his
recommendations remained equivocal. He stated: “My recommendation
was that because I don’t know all the facts that consideration be given to
termination of parental rights.” The court responded: “What does that
mean? Is that a recommendation or a suggestion?” The psychologist
answered: “That’s where I’m leaning towards, your Honor. That is what
I feel based on the information that I have what might be the best for the
children.” He added that he was “not going to throw in the towel and say
it’s a hopeless situation,” but also concluded that the probability of
respondent being noncompliant again was “high.”
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Appeals dissenting opinion, we vacate the June 8, 2009, order of the
Genesee Circuit Court, Family Division, and we remand this case to the
circuit court for further proceedings. On remand, the circuit court shall
allow the petitioners to present relevant evidence in support of their
claim that the Michigan Children’s Institute Superintendent’s decision
to withhold consent to adopt the minor children was arbitrary and
capricious. MCL 710.45(2). After admitting and considering this evi-
dence, the circuit court shall determine whether the petitioners have
established by clear and convincing evidence that the Superintendent’s
decision was arbitrary and capricious. MCL 710.45(7). The circuit court
shall expedite consideration of this matter, and shall issue an opinion to
be filed with the clerk of this Court within 56 days of the date of this
order. We retain jurisdiction.

CORRIGAN, J. (concurring). The petitioners in this adoption case, Valeriu
and Karen Martin, voluntarily raised the three subject children—two of
them from birth—until the children were removed from the Martins’ home
for reasons that a Department of Human Services (DHS) hearing officer
later found baseless. The Michigan Children’s Institute (MCI) Superinten-
dent subsequently granted consent for a foster family, the Rabers, to adopt
the children in part because the children had bonded with the Rabers after
they were wrongfully removed from the Martins’ home. In making this
decision, the Superintendent merely exchanged an email with the children’s
lawyer-guardian ad litem (LGAL), who had requested a meeting with him to
explain why she believed the children’s best interests would be served by
adoption by the Martins. Moreover, at least one of the superintendent’s
reasons for denying the Martins’ request for consent to adopt was inaccu-
rate; and some reasons weighing against his decision in favor of the Rabers’
request were not investigated. As Judge SHAPIRO correctly recognized in his
opinion dissenting from the Court of Appeals majority decision, in reviewing
the superintendent’s decision under MCL 710.45, the trial court incorrectly
concluded that it was essentially powerless to consider the accuracy of
information relied on by the superintendent or the nature of facts he failed
to consider. On the basis of this erroneous conclusion, the trial court
improperly declined to hear the Martins’ proffered testimony in their favor
from social workers and others familiar with the children.

FACTS AND PROCEEDINGS

The Martins raised the three subject brothers, CW (DOB 11/16/01),
BW (DOB 3/2/2004) and DW (DOB 11/11/2005), along with their older
sister, AW (DOB 4/9/93), because the children’s mother, a drug and
alcohol user, could not care for them. After the parental rights of the
children’s parents were terminated, the Martins began the process to
adopt them.

But on April 23, 2007, before completion of the adoption, Child
Protective Services (CPS) received a complaint alleging that Karen
Worden, a developmentally disabled adult who lived with the Martins,
had been outside the home “screaming” at and spanking DW, who
apparently was trying to crawl out of his stroller near the street. At a May
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24, 2007, meeting in which the Martins participated, DHS staff stated
that the complaint would not be substantiated. The Martins were thus
authorized to complete the adoption process. Nonetheless, shortly after,
at a June 13, 2007, internal meeting, Ingham County DHS Director
Susan Hall ordered all four children removed from the Martins’ home.
The children were placed in foster care with the Rabers. AW, who is now
17 and whose adoption is not at issue, consistently ran away from the
Rabers and back to the Martins. She was placed back with the Martins.

Worden moved out of petitioners’ house on June 21, 2007. The
Martins appealed the removal of the children to the Foster Care Review
Board (FCRB), but the FCRB dismissed the appeal because the DHS had
placed the Martins on the Child Abuse and Neglect Central Registry as a
result of the incident involving Worden. The registry listing precluded
the children from being returned to the Martins and also rendered them
ineligible to adopt.

The Martins immediately requested a DHS hearing to contest the
registry listing. Their repeated requests apparently went unheeded for at
least a month. Finally, DHS administrative proceedings commenced
before a hearing officer, culminating in a final hearing that took place on
September 29, 2008, over one year after the children had been removed
from the Martins’ home. In a November 5, 2008 decision, the hearing
officer expunged the Martins’ names from the registry after ruling that
the DHS had not proved that they or Worden had abused or neglected any
of the children. The hearing officer observed that the sole basis for the
registry listing was the Martins’ alleged failure to protect the children
from Worden, yet DW had not been injured during the April 2007
incident and, although there were prior CPS complaints against Worden,
none had ever been substantiated. The hearing officer further stressed
that, after the CPS complaint was brought to the Martins’ attention, they
agreed to refrain from permitting Worden to supervise the children and
“no evidence was presented to show that the Martins had failed to follow
through on the agreement.” The hearing officer added that “everyone
who was involved with the family noted the bonding that the Martins had
with the children, and none of the mandated reporters [including doctors
and therapists] expressed any concern about the care the children were
receiving.”

In light of the hearing officer’s favorable ruling, the children’s LGAL
requested placement of the boys back with petitioners for purposes of
adoption. But the boys remained with the Rabers, and the MCI Super-
intendent had already granted consent for the Rabers to adopt them. The
superintendent then rescinded his decision in favor of the Rabers in order
to allow both families to seek adoption. But, after an investigation of the
Martins, he denied the Martins’ request and again granted the Rabers’
request.

In a 21/2-page decision, the superintendent concluded that, although
removal of the children from the Martins might have been in error, it was
not in the children’s best interests to be removed from the Rabers’ home
where they had lived and formed stable connections since June 2007. He
cited factors including that the Rabers were able to meet the children’s
special needs whereas the Martins’ “ability to meet the developmental
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needs of these children was inadequate.” He also opined that the Martins
“failed to recognize the risk to the children of being cared for by Ms.
Worden” and had regularly allowed Worden to watch the children—while
being untruthful to DHS workers about it—although the DHS had
instructed them not to do so. Further, the Martins failed to fully
cooperate with the DHS; they were often hostile and failed to provide
information necessary to move forward with the adoption. Finally,
because the children had been placed with the Martins as fictive kin, the
Martins were never licensed as a foster home and further delay for
licensing was contrary to the children’s need for permanency.

Petitioners moved for court review of the superintendent’s decision
under MCL 710.45, arguing that his decision was based on inaccurate and
incomplete information and alleging that he had blindly deferred to the
recommendations of local DHS officials. The superintendent testified
that he had reviewed records and had spoken to certain DHS staff,
including the workers assigned to oversee the children while placed with
the Rabers, and the supervisor who had opposed expungement of the
Martins’ names from the Registry before the hearing officer. He also
spoke to the children’s former LGAL. He had found it unnecessary to
speak with the Martins or with AW, with whom the boys were bonded, in
making his decision. He also had not spoken to doctors or therapists—nor
had he reviewed medical records—from the time when the Martins cared
for the children. It appears that, although he did not speak to the current
LGAL or permit her to attend DHS meetings, he received her recommen-
dation in favor of petitioners.

The Martins made an offer of proof outlining additional testimony
that the superintendent ignored significant evidence in their favor as well
as evidence refuting his positive findings about the Rabers. For example,
AW would testify that the Rabers both worked full time and “provided
minimal care to the younger children,” that her brothers appeared to
deteriorate physically and mentally after placement with the Rabers, and
that the Rabers were antagonistic toward AW having contact with her
brothers. The Martins also offered the testimony of a DHS foster care
worker who would address “the ongoing educational, behavioral, and
sociological issues experienced by the [children] since being removed
from the Martin home.” A DHS caseworker assigned to the children
when they lived with the Martins would further testify that the super-
intendent’s facts and conclusions concerning the Martins’ care of the
children were “flat-out wrong, incorrect, and baseless.” She would opine
that the Martins “did a fine job of meeting the special needs of
the . . . children and that Karen Martin had dedicated herself to doing so
on a nearly fulltime basis.” Health care providers would testify that
petitioners provided “exemplary care” and, when the children were
placed with them, the children suffered from “none of the educational or
psychological conditions which require strong psychotropic medications
currently being provided . . . while in the Rabers’ care.” An MCI consult-
ant would testify that reports prepared for the superintendent included
“patently false and incorrect” information concerning CPS complaints
and care of the children by petitioners. Finally, the Martins offered other
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testimony negatively characterizing the Rabers’ qualifications as caregiv-
ers for the three special needs children.

The judge refused to admit the proffered evidence and dismissed the
Martins’ petition for review. Although the judge was sympathetic to the
Martins’ plight and stated that the events of the case “made [her] sick,”
she opined that the proffered evidence was irrelevant because the court
could not consider whether the superintendent’s decision was right or
wrong, or even whether it was based on “bad” information given to him.
Rather, the court could only consider whether the decision seemed
“reasoned.”

The Martins appealed in the Court of Appeals. A majority affirmed
over Judge SHAPIRO’s dissent. The majority expressed some concern about
the superintendent’s “limited” investigation of the Martins’ abilities to
meet the children’s developmental needs. In re CW, unpublished opinion
per curiam of the Court of Appeals, issued February 16, 2010 (Docket No.
292866), p 3. But the majority opined that the Martins’ offer of proof
with regard to this issue “was insufficient for the trial court to have
concluded that there were no good reasons for [the superintendent] to
have withheld consent.” Id. at 4.

Judge SHAPIRO disagreed, stressing that the court’s duty required it to
evaluate whether the superintendent’s articulated reasons were made
with consideration for the children’s individual circumstances and thus
whether his reasons were valid in light of the facts of the case. Judge
SHAPIRO further concluded that the excluded evidence could have changed
the outcome. In particular, evidence of the Martins’ ability to meet the
children’s needs and of the children’s alleged decline since placement
with the Rabers was directly relevant to whether the superintendent’s
decision was well reasoned. The Martins’ evidence might also refute the
superintendent’s assumption that petitioners continued (or would con-
tinue) to permit Worden to have contact with the children. The superin-
tendent’s focus on the children’s current bond with the Rabers, more-
over, was at odds with their current LGAL’s conclusion that adoption by
the Martins was in their best interests and with the fact that adoption by
the Rabers meant splitting them permanently from AW.

Finally, Judge SHAPIRO opined that the superintendent “glosse[d]
over” the “crux of the issue in this case,” which was the erroneous
registry listing and the Martins’ successful efforts to have their names
expunged. He asserted that the Martins, “having done nothing wrong
and doing everything within their power to fix an error that was not
theirs, find themselves not only without custody of the three children
they have raised since the children were two years old or younger, but
also without recourse.” Accordingly, “[a]t the very least,” they should
have been permitted to present all their evidence. Id. at 4 (SHAPIRO, J.,
dissenting).

DISCUSSION

The MCI Superintendent “has the power to make decisions on behalf
of” children who are wards of the state, MCL 400.203(2), including the
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authority to consent to adoption. MCL 400.209(1). If the superintendent
denies a petitioner’s request for consent to adopt, the petitioner may file
a motion with the court alleging that the superintendent’s decision was
arbitrary and capricious. MCL 710.45(2). The court must determine
whether the petitioner has shown by clear and convincing evidence that
the decision was arbitrary and capricious. MCL 710.45(7) and (8); In re
Cotton, 208 Mich App 180, 185-187 (1994). This Court has stated on the
basis of United States Supreme Court jurisprudence:

“Arbitrary is: ‘ “[W]ithout adequate determining principle * * *
Fixed or arrived at through an exercise of will or by caprice, without
consideration or adjustment with reference to principles, circum-
stances, or significance, * * * decisive but unreasoned.” ’

“Capricious is: ‘ “[A]pt to change suddenly; freakish; whimsi-
cal; humorsome.’ ” [Goolsby v Detroit, 419 Mich 651, 678 (1984)
(citations omitted).]

“Capricious” also means being “subject to, led by, or indicative of caprice
or whim[.]” Random House Webster’s College Dictionary (2001). “Ca-
price,” in turn, may refer to “a tendency to change one’s mind without
apparent or adequate motive[.]” Id. This Court has further acknowledged
that bad faith is not a necessary element of arbitrary conduct. Rather,
under some circumstances, arbitrariness may be evident in proof that an
act was undertaken “ ‘in a perfunctory fashion’ ” or on the basis of
ignorance of facts directly bearing on the matter. Goolsby, 419 Mich at
669, quoting Milstead v Int’l Brotherhood of Teamsters, Local Union No
957, 580 F2d 232, 235 (CA 6, 1978).

The lower courts relied on the Court of Appeals opinion in In re Cotton
to conclude, in the words of the trial judge, that a petitioner’s burden
under MCL 750.45 is “almost impossible.” The Court of Appeals opined
that the evidence proffered by the Martins was essentially irrelevant
because it “was insufficient for the trial court to have concluded that
there were no good reasons for [the Superintendent] to have withheld
consent.” In re CW, unpub op at 4. To support this conclusion, the Court
of Appeals cited In re Cotton, 208 Mich App at 185, for the proposition
that “it is the absence of any good reason to withhold consent, not the
presence of good reasons to grant it, that indicates that the representa-
tive was acting in an arbitrary and capricious manner.”

But the tribunals misinterpreted In re Cotton in this regard, thus
effectively rendering their review under MCL 750.45 meaningless. The
oft-cited portion of In re Cotton was primarily aimed at refuting the
narrow question posed in that case: whether the Legislature intended for
a reviewing court to decide adoption issues de novo “and substitute its
judgment for that of the representative of the agency that must consent
to the adoption.” Id. at 184. In re Cotton did not establish, as the lower
courts appear to conclude, that the superintendent’s decision must be
affirmed as long as it appears facially reasoned, without regard to the
accuracy of the facts or the thoroughness of the investigation, as long as
a single “good” reason supports the decision. To the contrary, as In re
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Cotton explicitly suggested, a reviewing court may address whether the
bases for his decision are “without factual support.” Id. at 186.

The Court of Appeals further illustrated this concept in In re Keast,
278 Mich App 415, 422, 433, (2008), in which the petitioner argued
that the superintendent’s decision denying consent was based on
“selected and edited reports” and the bias of a DHS worker. The trial
court in Keast took testimony and carefully reviewed the factual bases
for the superintendent’s reasoning in resolving this claim and, in turn,
the appellate panel reviewed the record in detail to conclude that no
facts supported the allegation that DHS staff were biased. Id. at 433,
434. The panel also reviewed the record in detail before concluding
that the superintendent’s reasons were supported by facts in the
record. Id. at 430. The panel ultimately ruled that the Superinten-
dent’s decision “was supported by the documentation provided to him
as well as by his independent investigation and it was not arbitrary or
capricious.” Id. at 435.

Many other Court of Appeals panels have similarly concluded that the
accuracy and completeness of facts underlying a superintendent’s deci-
sion are necessary for court review under MCL 750.145. Most notable in
this regard is In re CLH, unpublished opinion per curiam of the Court of
Appeals, issued June 3, 2003 (Docket No. 244877), quoted by Judge
SHAPIRO. The panel in In re CLH observed that reviewing a decision for
whether it was arbitrary and capricious requires considering whether the
articulated reason for denying consent “was made without consideration
of the child’s individual circumstances” and this “entails examination of
whether [the] reason was invalid in light of the evidence.” Id. at
3. “Otherwise,” said the panel, “review of an agency representative’s
decision under MCL 710.45(5) would amount to nothing more than a
rubber stamp of whatever reason the representative articulated, and the
statutory review procedure would be illusory.” Id. Compare In re Green-
wood, unpublished opinion per curiam of the Court of Appeals, issued
August 26, 2008 (Docket No. 277366), p 4 (stating that “whether the
superintendent had before him a complete evaluation of the circum-
stances of the children, in advance of his adoption decision,” is relevant
to whether his reasons for denying consent “were valid in light of the
specific circumstances of the children” and thus to whether his decision
was arbitrary and capricious), with In re Eckles, unpublished opinion per
curiam of the Court of Appeals, issued September 24, 2004 (Docket No.
252893), p 7 (stating that trial court properly rejected the superinten-
dent’s decision denying consent where his reason was factually un-
founded).

The lower courts here wrongly concluded that the accuracy and
completeness of the facts underlying the superintendent’s decision were
irrelevant to review of his decision. And the Martins’ proffered evidence
directly refuted the facts underlying the superintendent’s reasons for
denying consent and supported an argument that his investigation of the
Martins was perfunctory.1 Most notably, even the existing record clearly
confirms that the superintendent had no factual basis for his conclusion

1 On this point, I acknowledge that the superintendent bears a heavy
investigative burden; he testified that he is required to grant or deny
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that the Martins’ “ability to meet the developmental needs of these
children was inadequate.” Rather, the record showed that the Martins
had successfully cared for the children—each of whom had special needs
and required weekly doctor and therapist appointments—when the
children lived with them. The Martins’ offer of proof also suggests that
the children had no need of psychotropic medications while under the
Martins’ care. Further, the superintendent’s failure to speak to doctors,
teachers, the Martins or AW about the boys’ alleged deterioration since
their placement with the Rabers undermines his conclusion that the
children’s interests were comparatively better served by placement with
the Rabers. It is also notable that the superintendent appears not to have
meaningfully consulted with the children’s current LGAL, who strongly
supported placement with the Martins and offered her input to the
superintendent. MCL 400.204(2) expressly provides that the LGAL and
the superintendent “shall consult with each other” if the LGAL “has an
objection or concern” with regard to the child’s placement or permanency
planning.

Because the lower courts misunderstood their review function—and
because the Martins’ offer of proof was directly relevant to whether the
superintendent’s decision was arbitrary and capricious as a result of a
perfunctory investigation or based on factually unsupported reasons—I
concur in the order remanding for the trial court to revisit its decision
after considering the Martins’ proffered evidence.

KELLY, C.J., joined the statement of CORRIGAN, J.
YOUNG, J. (dissenting). I dissent from the Court’s order reversing the

decisions of the lower courts. The Michigan Children’s Institute Super-
intendent’s decision to withhold consent to adopt was not arbitrary and
capricious. Therefore, there is no need to remand for an evidentiary
hearing. The superintendent provided valid justifications for withholding
consent; specifically, that the children’s best interests were served by
keeping them in the home of the family with whom they developed close
psychological bonds and a stable familial relationship. The relevant
statute, MCL 710.45, requires nothing more. I would deny leave to
appeal.

The children in this case lived with the Martin family from a very
young age until June 2007. At that time, the Ingham County Depart-
ment of Human Services removed the children from the Martins’ care
and placed them with the Raber family. Although it was later determined
that the basis for removing the children was incorrect, the children
remained with the Rabers. In early 2009, the superintendent withheld
consent from the Martins to adopt the children and instead granted
consent to the Rabers, with whom the children continue to reside. Among

requests for consent to adopt in 250 to 275 contested cases every year.
When making his decisions, the superintendent certainly may rely in part
on DHS reports that he reasonably believes to be accurate. But mere
uncritical reliance on DHS reports does not fulfill his statutory duty to
make these decisions as the guardian of wards of the state. MCL
400.203(1).
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other reasons given, the superintendent withheld consent from the
Martins because the Martins were not licensed to operate a foster home
nor were they approved as an adoptive home, the children had estab-
lished close psychological bonds to the Rabers, and the children had
formed a stable familial relationship with the Rabers.

Parties who wish to challenge the superintendent’s decision to with-
hold consent to adopt may do so by bringing a motion before the trial
court. A petitioner bringing such a motion bears a heavy burden. The
motion must include the specific reasons why the superintendent’s
decision was arbitrary and capricious,1 and, unless the evidence is clear
and convincing, the court “shall deny” the challenger’s motion.2

A decision is arbitrary if it is made “[w]ithout adequate determining
principle . . . [.] Fixed or arrived at through an exercise of will or by
caprice, without consideration or adjustment with reference to principles,
circumstances, or significance, . . . decisive but unreasoned.”3 Capricious
decisions are “[a]pt to change suddenly; freakish; whimsical; humor-
some.”4 Reviewing courts do not determine whether the Superinten-
dent’s decision to withhold consent was correct.5 Rather, the inquiry is
limited to whether the Superintendent acted arbitrarily and capriciously
in deciding to withhold consent.6 As a result, judicial review of the
superintendent’s decision is highly deferential. Not only must a challeng-
ing party demonstrate that the decision was arbitrary and capricious,
they must do so by clear and convincing evidence.7

The evidence adduced at the trial court demonstrates that the
superintendent’s decision was supported by valid justifications that
considered the individual circumstances of the children. At the time the
superintendent made his decision, the children, all under age 10, had
been living with the Rabers for nearly 2 years, and had “formed a stable
relationship,” and established “close psychological connections” with the
Rabers. The superintendent also noted that the Martins did not have a
license to operate a foster home and the licensing process would delay
permanency for the children. The superintendent’s decision to withhold
consent to adopt was premised upon the children’s psychological well-
being and stability. Rather than remove these young children from their
home and family a second time in as many years, the superintendent
reasonably determined that it was in the children’s best interest to
remain with their current family. That justification is even more compel-
ling today, as these young children have now lived in the same stable,
loving home for the past three and a half years.

1 MCL 710.45(2).
2 MCL 710.45(7) (emphasis added).
3 Goolsby v Detroit, 419 Mich 651, 678 (1984) (quotation marks and

citations omitted).
4 Id. (quotation marks and citations omitted).
5 In re Cotton, 208 Mich App 180, 184 (1994).
6 Id.
7 MCL 710.45(7).
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As the Court of Appeals observed in In re Cotton, “it is the absence of
any good reason to withhold consent, not the presence of good reasons to
grant it, that indicates that the [superintendent] was acting in an
arbitrary and capricious manner.”8 Far from an unreasoned decision
reached without reference to circumstance or taken in a whimsical
manner, the superintendent considered the emotional and psychological
well-being of the children in withholding consent from the Martins.
Granting consent to the Rabers to adopt the children prevented the
psychological trauma of changing families once again.

Because the superintendent’s decision was not arbitrary and capri-
cious, remanding for an evidentiary hearing is unnecessary and only
delays permanency for children who have spent their entire lives in foster
care. That the children have lived in a loving, stable home with a family
that attends to their needs and with whom the children have established
close emotional bonds will remain unchanged after an evidentiary
hearing. The ongoing need for stability will likewise remain the same for
these young children. The lower courts properly held that the Martins
failed to satisfy their evidentiary burden. Because the majority gives
short shrift to the scope of review, and delays permanency for these young
children, I dissent.

MARKMAN, J. (dissenting). Although I have no doubt that the Martins
could provide a loving and stable home for these children, and am
cognizant that the original basis for the Department of Human Services
removing these children from the Martins’ care was in error, I nonethe-
less agree with the analysis set forth by Justice YOUNG, and therefore join
his dissenting statement.

Leave to Appeal Denied November 19, 2010:

RUZAK V USAA INSURANCE AGENCY, INCORPORATED, No. 141510; Court of
Appeals No. 288053.

YOUNG, J., would grant leave to appeal.
MARKMAN, J. (dissenting). I respectfully dissent from the Court’s order

denying leave to appeal. This Court stated long ago in clear and certain
terms that a party to a contract has the “duty to examine the contract, to
know what he signed, and complainants cannot be made to suffer for this
neglect upon his part.” Liska v Lodge, 112 Mich 635, 637-638 (1897). Like
all parties to a contract, insurance policy holders are obligated to read
their policies. House v Billman, 340 Mich 621, 627 (1954). Even if the
insureds have not read the policy, they are charged with knowledge of its
terms. Komraus Plumbing & Heating, Inc v Cadillac Sands Motel, Inc,
387 Mich 285, 290 (1972). The Court of Appeals has recognized an
exception to this fundamental principle “ ‘where a policy is renewed
without actual notice to the insured that the policy has been altered.’ ”
Koski v Allstate Ins Co, 213 Mich App 166, 170 (1995), quoting Parmet
Homes, Inc v Republic Ins Co, 111 Mich App 140, 145 (1981). If a renewal
policy is issued without calling the insured’s attention to a reduction in
coverage, the insurer is bound to the greater coverage in the earlier

8 In re Cotton, 208 Mich App at 185.

944 488 MICHIGAN REPORTS



policy. Koski, 213 Mich App at 170. This exception is generally known as
the “renewal rule.” I would grant defendant’s application for leave to
appeal because, in my judgment, this Court should closely consider
whether plaintiff can avail herself of this rule in this case.

Plaintiff, Cynthia Ruzak, was injured while riding in a car driven by
her husband, Jay Ruzak. The Ruzaks had an automobile insurance policy
through defendant, USAA Insurance Agency, Inc. They assert that they
had obtained automobile insurance through defendant since 1966. The
Ruzaks had moved to Michigan in 1997, and received a new policy
through defendant providing coverage under Michigan law. The policy
limits for bodily injury were $300,000 for an individual and $500,000 per
occurrence. However, the policy contained a limitation for claims filed by
a family member against a named insured. In this circumstance, the
policy limits for bodily injury were $20,000/$40,000, the minimums
permitted under Michigan law.

Immediately before they moved to Michigan, the Ruzaks lived in
Indiana. The Indiana policy contained a complete exclusion for claims by
a family member against a named insured. Allowing the lower courts’
rulings to stand binds defendant here by the renewal rule to the greater
coverage in the policy, even though the policy’s clear terms expressly limit
coverage in the present situation. This application of the renewal rule
deserves further consideration for two reasons. First, it is unclear
whether the policy at issue can properly be deemed a “renewal.”
Insurance regulation is a matter of state law, and when the Ruzaks
moved to Michigan, Mr. Ruzak received a policy that conformed to
Michigan law. I am not yet persuaded that an insured in these circum-
stances could reasonably expect that coverage under the new policy
would be identical to that under the old policy—that is, that the policy
would even be considered a true “renewal.” Thus, I am not yet persuaded
that he is relieved of his obligation to actually read his policy. Second,
applying the renewal rule on these facts is problematic because the
Michigan policy actually increased the coverage from that of the Indiana
policy. The renewal rule has previously applied only when there has been
a “reduction in coverage.” Koski, 213 Mich App at 170. Had the accident
occurred while the Indiana policy was in effect, plaintiff would not have
been covered at all. For these reasons, I would grant leave to consider the
application of the renewal rule in this case.

CORRIGAN, J., joined the statement of MARKMAN, J.

HADDEN V MCDERMITT APARTMENTS, LLC, No. 140618; Reported below:
287 Mich App 124.

MARKMAN, J. (dissenting). The instant dispute—whether a landlord
has breached his obligation to keep common areas “fit for the use
intended by the parties,” MCL 554.139(1)(a)—is governed by Allison v
AEW Capital Mgt, 481 Mich 419 (2008). I would grant leave to appeal to
determine whether there are reasonable grounds, as the Court of Appeals
found, for distinguishing Allison in this case.

CORRIGAN and YOUNG, JJ., joined the statement of MARKMAN, J.

In re CELL, No. 141970; Court of Appeals No. 296598.
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Summary Disposition November 22, 2010:

PEOPLE V MARIO JOHNSON, No. 140336; Court of Appeals No.
293833. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we vacate the sentence of the Wayne Circuit Court, and we
remand this case to the trial court for resentencing in light of People v
Hendrick, 472 Mich 555 (2005). On remand, the trial court shall sentence
the defendant within the appropriate sentencing guidelines range, or
articulate on the record a substantial and compelling reason for depart-
ing from the sentencing guidelines range in accordance with People v
Babcock, 469 Mich 247 (2003).

PEOPLE V DEONTAE DAVIS, No. 141572; Court of Appeals No.
290131. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we remand this case to the Court of Appeals for consideration of
an issue raised by the defendant but not addressed in that court’s
opinion: whether the circuit court erroneously allowed the statement of
the defendant’s codefendant, Caprice Mack, to be introduced into evi-
dence through the preliminary examination testimony of Travis Crowley.
In all other respects, leave to appeal is denied, because we are not
persuaded that the remaining questions presented should be reviewed by
this Court.

PEOPLE V GACOLBY MOORE, No. 141716; Court of Appeals No.
298130. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we remand this case to the Oakland Circuit Court for the
appointment of substitute appellate counsel, in light of Halbert v Michi-
gan, 545 US 605 (2005). Based on our review of the record, the Oakland
Circuit Court erred in failing to timely appoint appellate counsel. This
delay, in turn, led the defendant to seek appellate relief in the Court of
Appeals beyond the 12-month deadline in MCR 7.205(F)(3). We further
note that on July 14, 2010, the circuit court entered an order granting
appointed counsel’s motion to withdraw and also granting the appoint-
ment of substitute counsel, but there is no indication that substitute
counsel was in fact appointed. Once appointed, substitute counsel may
file an application for leave to appeal in the Court of Appeals, and/or any
appropriate postconviction motions in the trial court, within six months
of the date of the circuit court’s order appointing counsel. Counsel may
include among the issues raised, but is not required to include, the issue
raised by the defendant in his application for leave to appeal in this
Court. In all other respects, the application for leave to appeal and the
motion to remand are denied, because we are not persuaded that the
questions presented should now be reviewed by this Court. We do not
retain jurisdiction.

Leave to Appeal Denied November 22, 2010:

PEOPLE V CORR, No. 140750; reported below: 287 Mich App 499.
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ABOUDAYA V AUTO CLUB INSURANCE ASSOCIATION, No. 140907; Court of
Appeals No. 294261.

DECKER V STOIKO, Nos. 141049, 141050, and 141051; reported below:
287 Mich App 666.

PEOPLE V MALONE, No. 141124; reported below: 287 Mich App 648.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V CLARDY, No. 141180; Court of Appeals No. 296415.

PEOPLE V STEVENS, No. 141183; Court of Appeals No. 296912.

PEOPLE V TYRONE BELL, No. 141193; Court of Appeals No. 295328.

PEOPLE V RAILER, No. 141208; reported below: 288 Mich App 213.

PEOPLE V BENNY PARKER, No. 141214; reported below: 288 Mich App
500.

PEOPLE V FAIRCHILD, No. 141243; Court of Appeals No. 297225.

PINE BLUFFS AREA PROPERTY OWNERS ASSOCIATION, INCORPORATED V DEWITT

LANDING AND DOCK ASSOCIATION, No. 141251; reported below: 287 Mich App
690.

KIRCOS V WASLAWSKI, No. 141274; Court of Appeals No. 288894.

PEOPLE V VERMETT, No. 141277; Court of Appeals No. 295805.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V REYBURN, No. 141285; Court of Appeals No. 297283.

PEOPLE V KEVIN WASHINGTON, No. 141301; Court of Appeals No. 287091.

PEOPLE V VASQUEZ, No. 141314; Court of Appeals No. 297621.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V WINTERS, No. 141350; Court of Appeals No. 288925.

PEOPLE V MOSHER, No. 141352; Court of Appeals No. 290286.

HALL V COHEN, No. 141361; Court of Appeals No. 286336.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V BEACH, No. 141364; Court of Appeals No. 297990.

PEOPLE V JEFFREY CHAPMAN, No. 141383; Court of Appeals No. 290553.
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BODRIE V TUSCOLA CIRCUIT COURT, No. 141387; Court of Appeals No.
296635.

PEOPLE V FINCH, No. 141393; Court of Appeals No. 296933.

PEOPLE V CORSO, No. 141406; Court of Appeals No. 290666.

PEOPLE V FYDA, No. 141414; reported below: 288 Mich App 446.

PEOPLE V KRISTOPHER THOMPSON, No. 141416; Court of Appeals No.
289033.

PEOPLE V REGAINS, No. 141427; Court of Appeals No. 297703.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V BURNETT, No. 141431; Court of Appeals No. 296436.

GILL V DEPARTMENT OF CORRECTIONS, No. 141433; Court of Appeals No.
297042.

KABALA V JP MORGAN CHASE BANK, No. 141434; Court of Appeals No.
288896.

ALPHA CAPITAL MANAGEMENT, INCORPORATED V RENTENBACH, No. 141435;
reported below: 287 Mich App 589.

PEOPLE V WINSTON BRIGGS, No. 141436; Court of Appeals No. 284649.

JOSEPH CHEVROLET, INCORPORATED V HUNT, No. 141446; Court of Appeals
No. 290882.

PEOPLE V RONNIE WILLIAMS, No. 141466; Court of Appeals No. 297404.

NATIONAL GENERAL INSURANCE COMPANY V HOME-OWNERS INSURANCE COM-

PANY, Nos. 141473 and 141474; Court of Appeals Nos. 291131 and 291132.

PEOPLE V WASNICH, No. 141496; Court of Appeals No. 297853.

PEOPLE V STRONG, No. 141497; Court of Appeals No. 290123.

PEOPLE V HAMIN DIXON, No. 141499; Court of Appeals No. 298182.

PEOPLE V HAMIN DIXON, No. 141501; Court of Appeals No. 298204.

PEOPLE V RUDY THOMAS, No. 141502; Court of Appeals No. 284982.

PEOPLE V HEIBEL, No. 141514; Court of Appeals No. 298073.

PEOPLE V RILEY EVANS, No. 141521; Court of Appeals No. 296576.

REESOR V NORMAN YATOOMA & ASSOCIATES, Nos. 141534 and 141535;
Court of Appeals Nos. 289400 and 289427.

HILLS AND DALES GENERAL HOSPITAL V OXHOLM-DABABNEH, Nos. 141544
and 141545; Court of Appeals Nos. 297227 and 297533.
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CATRO V UNDERWOOD PROPERTY MANAGEMENT COMPANY, No. 141558;
Court of Appeals No. 288251.

PEOPLE V PERKINS, No. 141567; Court of Appeals No. 289819.

PEOPLE V STONE, No. 141576; Court of Appeals No. 298301.

PEOPLE V URBANAWIZ, No. 141577; Court of Appeals No. 296529.

PEOPLE V MCCLINTON, No. 141578; Court of Appeals No. 296716.

PEOPLE V MCMURRAY, No. 141581; Court of Appeals No. 291355.

PEOPLE V GILMORE, No. 141582; Court of Appeals No. 298064.

PEOPLE V CARLOS GARCIA, No. 141584; Court of Appeals No. 289432.

PEOPLE V DOSS, No. 141587; Court of Appeals No. 298170.

BENDURE & THOMAS V GOLDEN, No. 141588; Court of Appeals No.
291901.

CORONA CONSTRUCTION, INCORPORATED V GRAY, No. 141596; Court of
Appeals No. 295576.

PEOPLE V TILSON, No. 141607; Court of Appeals No. 291307.

PEOPLE V LAFRANCE, No. 141612; Court of Appeals No. 298149.

CURRY V AMERICAN AXLE & MANUFACTURING COMPANY, No. 141614; Court
of Appeals No. 292403.

PEOPLE V MABINS, Nos. 141615, 141616, 141617, and 141618; Court of
Appeals Nos. 290792, 290793, 290794, and 290795.

PEOPLE V ROBERT CHAPMAN, No. 141626; Court of Appeals No. 297610.

MARTEL V DEPARTMENT OF ENVIRONMENTAL QUALITY, No. 141630; Court of
Appeals No. 296687.

PEOPLE V HOLLINGSWORTH, No. 141631; Court of Appeals No. 298021.

PEOPLE V RESOR, No. 141632; Court of Appeals No. 292290.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V TOBIAS, No. 141637; Court of Appeals No. 298104.

PEOPLE V KEITH CARTER, No. 141639; Court of Appeals No. 289986.

SIMONSON V PELTON, No. 141645; Court of Appeals No. 291465.

PEOPLE V PUTTICK, No. 141646; Court of Appeals No. 286176.

PEOPLE V LARKIN, No. 141651; Court of Appeals No. 291721.

HLYWA V LIBERTY PARK OF AMERICA, No. 141655; Court of Appeals No.
291759.
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DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

OAKHILL LP, INCORPORATED V TOWNSHIP OF SHELBY, Nos. 141660 and
141661; Court of Appeals Nos. 291238 and 291239.

JNCC, LLC v METROPOLITAN TITLE COMPANY, No. 141685; Court of
Appeals No. 290915.

PEOPLE V WILLIE MOORE, No. 141709; Court of Appeals No. 298737.

PEOPLE V TENICIA NASH, No. 141711; Court of Appeals No. 296843.

PEOPLE V HAMMONDS, No. 141717; Court of Appeals No. 298445.

PEOPLE V CERVI, No. 141720; Court of Appeals No. 292600.

BALDWIN V AMERICAN AXLE & MANUFACTURING HOLDINGS, No. 141791;
Court of Appeals No. 291117.

HATHAWAY, J., did not participate due to a familial relationship with
counsel of record.

Superintending Control Denied November 22, 2010:

MARSHALL V ATTORNEY GRIEVANCE COMMISSION, No. 141613.

SPILLANE V ATTORNEY GRIEVANCE COMMISSION, No. 141628.

Reconsideration Denied November 22, 2010:

In re KADZBAN, No. 140099; Court of Appeals No. 292516. Leave to
appeal denied at 488 Mich 862.

TUCKER V CAPITAL AREA TRANSPORTATION AUTHORITY, No. 140293; Court
of Appeals No. 288367. Leave to appeal denied at 486 Mich 974.

CORRIGAN, J., would grant reconsideration and, on reconsideration,
would grant leave to appeal for the reasons set forth in her dissenting
statement in this case, 486 Mich 974 (2010).

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

FEYZ V MERCY MEMORIAL HOSPITAL, Nos. 140582 and 140583; Court of
Appeals Nos. 285880 and 289226. Leave to appeal denied at 488 Mich
852.

PEOPLE V TERRY BREEDING, No. 140703; Court of Appeals No.
289225. Leave to appeal denied at 486 Mich 1046.

PEOPLE V SCARBOROUGH, No. 140705; Court of Appeals No.
286545. Leave to appeal denied at 486 Mich 1046.
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PEOPLE V KEVIN HILL, No. 140714; Court of Appeals No. 287226. Leave
to appeal denied at 486 Mich 1046.

PEOPLE V TOWNSEND, No. 140717; Court of Appeals No. 288389. Leave
to appeal denied at 488 Mich 852.

PEOPLE V LOCKWOOD, No. 140731; Court of Appeals No. 287085. Leave
to appeal denied at 487 Mich 854.

PEOPLE V DAVID HARDY, No. 140887; Court of Appeals No.
287181. Leave to appeal denied at 487 Mich 855.

PEOPLE V BRANNON, No. 141093; Court of Appeals No. 292617. Sum-
mary disposition at 486 Mich 1070.

WILSON V RIEBSCHLEGER, No. 141275; Court of Appeals No. 289009. Leave
to appeal denied at 488 Mich 857.

Summary Disposition November 24, 2010:

GEICO INDEMNITY COMPANY V GOLDSTEIN, Nos. 140662 and 141196; Court
of Appeals No. 288418. Pursuant to MCR 7.302(H)(1), in lieu of granting
leave to appeal, we vacate part III(B) of the Court of Appeals’ opinion and
remand this case to the Court of Appeals for consideration of the issue
whether, because the titled owner of the vehicle involved in the accident
maintained an automobile insurance policy on the vehicle issued by
plaintiff Geico Indemnity, and Geico, in turn, filed the written certifica-
tion with the state of Michigan required under MCL 500.3163(1), the
resulting no-fault coverage satisfied the condition for eligibility for
personal protection insurance benefits specified by MCL 500.3113(b),
even if defendant Goldstein was an “owner” of the vehicle within the
meaning of MCL 500.3101(h)(i), thereby obviating any need for the
further proceedings ordered by the Court of Appeals. In all other
respects, leave to appeal is denied, because we are not persuaded that the
remaining questions presented should be reviewed by this Court. We do
not retain jurisdiction.

PEOPLE V DONALD HART, No. 141176; Court of Appeals No.
296528. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we remand this case to the Clinton Circuit Court. On September
27, 2004, the parties filed a stipulation to amend the judgment of
sentence, conditioned on whether Blakely v Washington, 542 US 296
(2004), was applicable to Michigan’s indeterminate sentencing scheme.
The stipulation provides that the May 21, 2003, judgment of sentence
shall be amended if Blakely does not apply in Michigan. In People v
Drohan, 475 Mich 140 (2006), cert den sub nom Drohan v Michigan, 549
US 1037 (2006), this Court determined that Blakely is not applicable to
Michigan’s indeterminate sentencing scheme. In accord, Montes v Trom-
bley, 599 F3d 490, 498 (CA 6, 2010). On remand, the trial court shall
review the judgment of sentence, determine if it has been amended in
accordance with the stipulation, and, if not, amend it accordingly. In all
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other respects, leave to appeal is denied, because we are not persuaded
that the questions presented should be reviewed by this Court.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V TYSON O’NEAL, No. 141218; Court of Appeals No.
296018. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we remand this case to the Wayne Circuit Court. The trial court’s
January 21, 2009, opinion and order states that the defendant’s judg-
ment of sentence incorrectly showed the defendant as a fourth felony
offender, when it should have designated him a second felony offender,
and noted that a corrected judgment of sentence would be sent to the
Department of Corrections. The copy of the judgment of sentence in the
record does not reflect that the amendment or correction has been made.
On remand, the circuit court shall assure that an amended judgment of
sentence is prepared and transmitted to the Department of Corrections.
In all other respects, leave to appeal is denied, because we are not
persuaded that the questions presented should be reviewed by this Court.
The motions to remand and for appointment of counsel are denied.

PEOPLE V JOSEPH GENTILE, No. 141298; Court of Appeals No.
295570. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we remand this case to the Court of Appeals for consideration as
on leave granted.

KELLY, C.J., would grant leave to appeal.

PEOPLE V EDWARD HART, No. 141482; Court of Appeals No.
288216. Pursuant to MCR 7.302(H)(1), in lieu of granting leave to
appeal, we vacate the defendant’s convictions for child sexually abusive
activity under MCL 750.145c(2), and we remand this case to the Wayne
Circuit Court for entry of judgments of conviction for possession of child
sexually abusive material and resentencing under MCL 750.145c(4).
People v Hill, 486 Mich 658 (2010). In all other respects, leave to appeal
is denied, because we are not persuaded that the remaining questions
presented should be reviewed by this Court. We do not retain jurisdiction.

CORRIGAN, J. (concurring).I concur in the order vacating defendant’s
convictions under MCL 750.145c(2) because this course of action is
consistent with the majority opinion in People v Hill, 486 Mich 658
(2010). I write separately only to reiterate my disagreement with that
majority opinion—which I conclude incorrectly interpreted MCL
750.145c(2)—as expressed by Justice YOUNG’s dissenting opinion in Hill,
which I joined.

YOUNG, J. (concurring). While I recognize that People v Hill, 486 Mich
658 (2010), controls the outcome in this case, I continue to adhere to my
dissenting opinion in Hill.

KELLY, C.J., would grant leave to appeal.

MACOMB COUNTY PROSECUTOR V OSANTOWSKI, Nos. 141492 and 141494;
Court of Appeals No. 291628. Pursuant to MCR 7.302(H)(1), in lieu of
granting leave to appeal, we reverse the judgment of the Court of
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Appeals, and we reinstate the Parole Board decision. The Parole Board
did not abuse its discretion in granting parole to the defendant. The
decision to grant parole was based on evaluation of objective criteria
established by Michigan Department of Corrections policy directives that
were required by statute, and was within the range of principled
outcomes.

YOUNG, J., would grant leave to appeal.

Leave to Appeal Granted November 24, 2010:

PEOPLE V KENT LEE, No. 141570; reported below: 288 Mich App 739.
The parties shall include among the issues to be briefed whether the trial
court’s order that the defendant be required to register under the Sex
Offenders Registration Act (SORA), entered after the defendant had been
sentenced and had begun serving his sentence, was valid, and, whether
the defendant’s touching of the victim’s genitals “by its nature consti-
tutes a sexual offense against an individual who is less than 18 years of
age” within the meaning of MCL 28.722(e)(xi) such that the defendant is
required to register under SORA.

The Prosecuting Attorneys Association of Michigan and the Criminal
Defense Attorneys of Michigan are invited to file briefs amicus curiae.
Other persons or groups interested in the determination of the issues
presented in this case may move the Court for permission to file briefs
amicus curiae.

PEOPLE V KOWALSKI, No. 141695; Court of Appeals No. 288855. The
parties shall include among the issues to be briefed (1) whether the Court
of Appeals erred when it determined (a) that the trial court’s jury
instructions failed to apprise the jurors of the actus reus of the crime of
accosting, enticing, or soliciting a child for immoral purposes, MCL
750.145a, and (b) that the error was not harmless beyond a reasonable
doubt; (2) whether the defendant waived the instructional error, and if so,
whether his attorney provided ineffective assistance of counsel; and (3)
whether, when viewed in a light most favorable to the prosecution, the
evidence presented at trial was sufficient to enable a rational jury to find
that the actus reus of the charged offense was proven beyond a reasonable
doubt.

The Criminal Defense Attorneys of Michigan and the Prosecuting
Attorneys Association of Michigan are invited to file briefs amicus curiae.
Other persons or groups interested in the determination of the issues
presented in this case may move the Court for permission to file briefs
amicus curiae.

PEOPLE V SAMMIE BAILEY, No. 141739; Court of Appeals No. 278411.

[As amended on reconsideration by order of the Supreme Court
entered February 3, 2011—REPORTER.]

The parties shall address (1) whether the court erroneously in-
structed the jury as to the effect of provocation on a claim of
self-defense and (2) whether the reasonable doubt standard is suffi-
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ciently expressed when the court instructs the jury that, if there was
a realistic or reasonable possibility that the defendant acted in
self-defense, he is not guilty.

The Prosecuting Attorneys Association of Michigan and the Criminal
Defense Attorneys of Michigan are invited to file briefs amicus curiae.
Other persons or groups interested in the determination of the issues
presented in this case may move the Court for permission to file briefs
amicus curiae.

Leave to Appeal Denied November 24, 2010:

ALLEN V AHARAUKA, No. 138943; Court of Appeals No. 283890.
HATHAWAY, J., would grant leave to appeal.

PEOPLE V HOBBS, No. 140135; Court of Appeals No. 294249.

PEOPLE V GILLIARD, No. 140932; Court of Appeals No. 296425.
KELLY, C.J., would remand this case to the Court of Appeals for

consideration as on leave granted.

MOODY V LAWSON, No. 141001; Court of Appeals No. 287686.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

TIERNAN V DIETRICH, No. 141065; Court of Appeals No. 278975.

MCCUE V DEPARTMENT OF TRANSPORTATION, No. 141069; Court of Appeals
No. 295235.

KELLY, C.J., and HATHAWAY, J., would remand this case to the Court of
Appeals for consideration as on leave granted.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

LINDEN V ST JOHN HOSPITAL, Nos. 141289 and 141291; Court of Appeals
Nos. 296798 and 296799.

KELLY, C.J., and HATHAWAY, J., would grant leave to appeal.

PEOPLE V JARRON GEORGE, No. 141412; Court of Appeals No. 288258.
YOUNG, J. (concurring). Although I recognize this Court’s decision in

People v Katt, 468 Mich 272 (2003), controls the application of MRE
803(24), I continue to adhere to the positions stated in my dissenting
opinion in Katt.

KELLY, C.J., would grant leave to appeal.

PEOPLE V DANIEL JACKSON, No. 141438; Court of Appeals No. 291199.

PEOPLE V BECKEM, No. 141526; Court of Appeals No. 298057.

BURNETT V ULRICH, No. 141673; Court of Appeals No. 296907. As
plaintiff Jeffery R. Burnett has repeatedly abused the court system with
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malicious and/or frivolous filings, we direct the clerks of this Court, the
Court of Appeals, and the Chippewa Circuit Court not to accept any
further filings in noncriminal matters unless Mr. Burnett has paid all
necessary fees and submitted his filings in full compliance with the court
rules.

Leave to Appeal Granted November 30, 2010:

PEOPLE V LIKINE, No. 141154; reported below: 288 Mich App 648. The
parties shall address whether the rule of People v Adams, 262 Mich App
89 (2004)—holding that inability to pay is not a defense to the crime of
felony non-support under MCL 750.165—is unconstitutional. See Port
Huron v Jenkinson, 77 Mich 414 (1889).

We further order that this case be argued and submitted to the Court
together with the cases of People v Parks (Docket No. 141181) and People
v Harris (Docket No. 141513) at such future session of the Court as the
cases are ready for submission. Each side will have 30 minutes for oral
argument.

The Criminal Defense Attorneys of Michigan and the Prosecuting
Attorneys Association of Michigan are invited to file briefs amicus curiae.
Other persons or groups interested in the determination of the issues
presented in this case may move the Court for permission to file briefs
amicus curiae.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V PARKS, No. 141181; Court of Appeals No. 291011. The parties
shall address whether the rule of People v Adams, 262 Mich App 89
(2004)—holding that inability to pay is not a defense to the crime of
felony non-support under MCL 750.165—is unconstitutional. See Port
Huron v Jenkinson, 77 Mich 414 (1889).

We further order that this case be argued and submitted to the Court
together with the cases of People v Likine (Docket No. 141154) and People
v Harris (Docket No. 141513) at such future session of the Court as the
cases are ready for submission. Each side will have 30 minutes for oral
argument.

The Criminal Defense Attorneys of Michigan and the Prosecuting
Attorneys Association of Michigan are invited to file briefs amicus curiae.
Other persons or groups interested in the determination of the issues
presented in this case may move the Court for permission to file briefs
amicus curiae.

PEOPLE V SCOTT HARRIS, No. 141513; Court of Appeals No. 297182. The
parties shall address (1) whether the rule of People v Adams, 262 Mich
App 89 (2004)—holding that inability to pay is not a defense to the crime
of felony non-support under MCL 750.165—is an incorrect reading of the
statute or unconstitutional, see Port Huron v Jenkinson, 77 Mich 414
(1889); (2) whether the trial court abused its discretion when it denied
the defendant’s postsentencing motion to withdraw his plea; and (3)
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whether the trial court erred when it adopted the child support arrearage
amount that had been determined by family court as the restitution to be
imposed in this criminal case or whether the defendant waived that issue.

We further order that this case be argued and submitted to the Court
together with the cases of People v Likine (Docket No. 141154) and People
v Parks (Docket No. 141181) at such future session of the Court as the
cases are ready for submission. Each side will have 30 minutes for oral
argument.

The Criminal Defense Attorneys of Michigan and the Prosecuting
Attorneys Association of Michigan are invited to file briefs amicus curiae.
Other persons or groups interested in the determination of the issues
presented in this case may move the Court for permission to file briefs
amicus curiae.

YOUNG, J. (dissenting). Because defendant’s unconditional guilty plea
to felony non-support waived any claim that defendant was constitution-
ally entitled to raise an indigency defense, I dissent from the order
granting leave to appeal.

Pursuant to the Cobbs1 evaluation provided by the trial court,
defendant pleaded guilty of felony non-support2 in exchange for a
payment arrangement that would permit defendant to avoid incarcera-
tion. Specifically, defendant agreed to pay $3,000 by December 8, 2008, at
which point his sentencing would be adjourned for six months. If
defendant paid an additional $5,000 toward his arrearage by the end of
the six month period, he would avoid incarceration altogether. Defen-
dant’s guilty plea contained no conditions. When defendant had not paid
the agreed-upon amount by the agreed-upon time, he was sentenced to a
term of imprisonment within the sentencing guidelines. Nine months
after sentencing, defendant raised for the first time his claim of indigency
in his motion to withdraw his guilty plea.

An unconditional guilty plea that is knowing and intelligent—and
defendant makes no claim that his guilty plea was otherwise—waives
claims of error on appeal, even claims of constitutional dimension.3 Two
recognized exceptions to this rule exist. The first recognized exception is
that the court below lacked subject-matter jurisdiction over the case,
“because it involves a court’s power to hear a case, [which] can never be
forfeited or waived.” 4 The second exception is the defendant’s right “not
to be haled into court at all,”5 which implicates “the very authority of the
state to bring a defendant to trial,” not merely “the factual determination

1 People v Cobbs, 443 Mich 276 (1993).
2 Defendant also acknowledged being a third-offense habitual offender,

MCL 769.12.
3 See People v New, 427 Mich 482 (1986).
4 United States v Cotton, 535 US 625, 630 (2002).
5 Blackledge v Perry, 417 US 21, 30-31 (1974); Menna v New York, 423

US 61, 62-63 & n 2 (1975).
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of defendant’s guilt.”6 An example of this exception is a claim that a
charged offense violated the Double Jeopardy Clause, which may be
appealed despite a defendant’s admitted guilt.7

As none of defendant’s claims falls into either of these exceptions, his
claims of error have been waived by his guilty plea. I would deny leave to
appeal.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

Order Granting Oral Argument in Case Pending on Application for Leave
to Appeal Entered November 30, 2010:

DRIVER V CARDIOVASCULAR CLINICAL ASSOCIATES, No. 140922; reported
below: 287 Mich App 339. At oral argument, the parties shall address
whether this Court’s decision in Bush v Shabahang, 484 Mich 156 (2009),
allows for the application of MCL 600.2301 in cases involving prema-
turely filed complaints under MCL 600.2912b(1) and whether Burton v
Reed City Hosp Corp, 471 Mich 745 (2005), retains any viability in light
of Bush. The parties may file supplemental briefs within 42 days of the
date of this order, but they should not submit mere restatements of their
application papers.

The Michigan Association for Justice, Michigan State Medical Society,
Michigan Health and Hospital Association, and Michigan Defense Trial
Counsel, Inc., are invited to file briefs amicus curiae. Other persons or
groups interested in the determination of the issues presented in this
case may move the Court for permission to file briefs amicus curiae.

Reconsideration Granted November 30, 2010:

DUNCAN V STATE OF MICHIGAN, Nos. 139345, 139346, and 139347;
reported below: 284 Mich App 246. Summary disposition at 486 Mich
906; reconsideration granted at 486 Mich 1071. On order of the Court,
the motion for reconsideration of this Court’s July 16, 2010, order is
considered, and it is granted. We vacate our order dated July 16, 2010,
and we reinstate our order in this case dated April 30, 2010, because
reconsideration thereof was improperly granted. We do not retain juris-
diction.

Dissenting statement of CORRIGAN, J., to follow.
DAVIS, J. (concurring). I agree with Chief Justice KELLY’s dissent from

the July 16, 2010, order, stating that the prior motion for reconsideration
should have been denied because it added nothing new. To the extent the
unanimous April 30, 2010, order was reconsidered because of concerns

6 New, 427 Mich at 491, quoting People v White, 411 Mich 366, 398
(1981) (MOODY, J., concurring in part and dissenting in part).

7 Menna, 423 US at 63 n 2.
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that it could not be complied with, I have reviewed the record thoroughly
and I do not agree with those concerns. Furthermore, if those concerns
eventually prove warranted, the trial court should, and is in the best
position to, make that evaluation. The trial court has not yet had the
opportunity to do so. As the April 30, 2010, order stated, this case is at its
earliest stages and a decision on its substantive merits is premature, but
class certification should be reconsidered in light of Henry v Dow Chem
Co, 484 Mich 483 (2009). The original, unanimous order of this Court was
correct, and no sufficient basis was presented for this Court to have
reconsidered it.

HATHAWAY, J., joined the statement of DAVIS, J.
CORRIGAN, J., stated as follows: I object to the release of the Court’s

order without my dissenting statement and I reserve the right to file one
as soon as I can. The majority has decided to grant the motion for
reconsideration, and to reverse our previous order, without affording
disagreeing justices sufficient time to adequately respond to this decision.
Instead, the majority has now decided to expedite the release of its order
regardless of the fact that I have worked in a timely fashion to prepare a
dissenting statement, but have not yet completed such a statement. This
is contrary to our practice during the 11 years I have served on this
Court. The Court’s decision to suddenly expedite this case seems de-
signed to prevent the new Court after January 1, 2011, from considering
a motion for reconsideration.

MARKMAN, J. (dissenting). I dissent from the order granting plaintiffs’
motion for reconsideration, vacating this Court’s July 16, 2010, order,
and reinstating this Court’s April 30, 2010, order. The July 16 order
vacated the April 30 order and held that “[t]he defendants are entitled to
summary disposition because, as the Court of Appeals dissenting opinion
recognized, the plaintiffs’ claims are not justiciable.” In a concurring
statement, I explained that our April 30 order was erroneous for two
reasons:

First, as defendants observe, this order vacated the Court of
Appeals’ opinion without articulating any governing standards.
Second, it is not premature to decide this case because the precise
issue presented is whether plaintiffs have stated a claim on which
relief can be granted, and this, as well as the threshold justiciabil-
ity issues, can be determined on the face of the complaint. [Duncan
v Michigan, 486 Mich 1071 (2010) (MARKMAN, J., concurring).]

In addition, I concluded that defendants are entitled to summary
disposition for the following reasons set forth in the Court of Appeals
dissent:

(1) The United States Supreme Court in Gideon v Wain-
wright, 372 US 335 (1963), and Strickland v Washington, 466 US
668 (1984), “was concerned with results, not process. It did not
presume to tell the states how to ensure that indigent criminal
defendants receive effective assistance of counsel.” Duncan v
Michigan, 284 Mich App 246, 357 (2009) (WHITBECK, J., dissent-
ing).
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(2) Plaintiffs’ claims would have “the judiciary override the
Michigan system of local control and funding of legal services for
indigent criminal defendants,” despite the absence here of any
constitutional violation. Id. at 358.

(3) Plaintiffs’ claims are not sufficient to create a presumption
of either prejudice, or prejudice per se, that would warrant either
declaratory or injunctive relief. Id. at 361.

(4) Plaintiffs lack standing, and, therefore, their claims are not
justiciable. Id. at 371.

(5) Plaintiffs’ claims are not ripe for adjudication, and, there-
fore, their claims are not justiciable. Id. at 371, 376.

(6) Plaintiffs’ claims are not justiciable and, therefore, the
relief they seek should not be granted. Id. at 385.

(7) In finding a justiciable controversy, the Court of Appeals
erred in adopting a number of assumptions that are conjectural
and hypothetical, including assumptions that plaintiffs and the
class they purport to represent will be convicted of the crimes with
which they are charged, that such convictions will result from
prejudice stemming from ineffective assistance of counsel, that
such ineffective assistance will be attributable to the inaction of
defendants, and that trial and appellate judges will be unable or
unwilling to afford relief for such violations of the Sixth Amend-
ment. Id. at 368-370.

(8) There is no constitutional precedent that “guarantees an
indigent defendant a particular attorney” or an “attorney of a
particular level of skill” [as long as the attorney is not “so deficient
as to cause prejudice”]; that requires that a “predetermined
amount of outside resources be available to an attorney”; or that
requires that there be a “meaningful relationship with counsel.”
Id. at 370[, 384].

(9) The Court of Appeals’ assertions that affording plaintiffs
injunctive relief “could potentially entail a cessation of criminal
prosecutions against indigent defendants,” id. at 273 (majority
opinion), and “that nothing in this opinion should be read as
foreclosing entry of an order granting the type of relief so
vigorously challenged by defendants,” id. at 281, accurately de-
scribe the potential consequences of its opinion, which conse-
quences would constitute an altogether unwarranted and im-
proper response to plaintiffs’ claims. Id. at 380-385 (WHITBECK, J.,
dissenting).

(10) The Court of Appeals has “issued an open invitation to the
trial court to assume ongoing operational control over the systems
for providing defense counsel to indigent criminal defendants in
Berrien, Genesee, and Muskegon counties.” Id. at 383. And with
that invitation comes a “blank check” on the part of the judiciary
to “force sufficient state level legislative appropriations and execu-
tive branch acquiescence” in assuming similar control over the
systems in every county in this state, while “nullify[ing] the
provisions” of the criminal defense act and “superseding the
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authority of the Supreme Court and the State Court Administra-
tor.” Id. at 383-384. [Id. at 1072.]

Because plaintiffs have not presented anything in the present motion for
reconsideration that causes me to believe that the above reasons do not
continue to justify our decision to reverse the Court of Appeals, I would
deny plaintiffs’ motion for reconsideration.

CORRIGAN and YOUNG, JJ., joined the statement of MARKMAN, J.

[By order entered December 22, 2010, the Supreme Court
directed publication of the following statements with this

order—REPORTER.]
KELLY, C.J. (concurring). I concur in the order granting plaintiffs’

motion for reconsideration and reinstating our order of April 30, 2010. I
write separately to avoid the confusion that I believe is likely given the
history of this case and the statements of the dissenting justices.

The dissenters have yet to raise a single argument of which the Court
was unaware when it originally decided this case eight months ago.
Indeed, Justice MARKMAN’s dissenting statement consists almost entirely
of a series of quotations from the Court of Appeals dissenting opinion. He
also claims that it is not premature to make a final decision on this case
because the issues involved are fully laid out on the face of the complaint.
We rejected that precise argument in our April order.

Nor are Justices CORRIGAN, YOUNG and MARKMAN correct that our July
16, 2010, order granting reconsideration was warranted because our
April order failed to articulate a governing standard for the trial court.
Our April order affirmed only the result reached by the Court of Appeals.
Such orders are hardly earth-shattering occurrences;1 hence, all justices
were clearly aware at the time our April order entered that we were not
articulating a governing standard for the trial court.2 Yet no one on the
Court stated a need for one. Nothing happened between April and July
that gave rise to a need for the Court to articulate a governing standard.

Moreover, the thrust of the dissenters’ position is that our failure to
articulate a standard somehow makes summary disposition for defen-
dants a more suitable outcome. In my view, such a conclusion is
tantamount to throwing up one’s hands in futility in the face of a thorny
legal question. If the dissenters’ concerns are genuine, why would not the
proper remedy be to grant reconsideration and issue an opinion or order
setting such a standard?

1 See, e.g., Andres v Brown, 482 Mich 985 (2008) (affirming the result
reached by the Court of Appeals for different reasons); Citizens Protect-
ing Michigan’s Constitution v Secretary of State, 482 Mich 960 (2008)
(affirming the result only of the Court of Appeals’ judgment without
further explanation).

2 See Duncan v Michigan, 486 Mich 1071, 1074 (2010) (KELLY, C.J.,
dissenting).
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Finally, Justice CORRIGAN states that issuing our November 30, 2010,
order without her dissenting statement constitutes an “unprecedented”
act.3 She is incorrect. Such action has in fact occurred in the past.4 The
same action was warranted in this unique case because the case (1)
involves issues important to this state’s jurisprudence, (2) is three years
old despite the fact that discovery has not even begun, and (3) has
languished in this Court for almost a year (two motions for reconsidera-
tion have been brought).

In sum, our April order was correct then and it is correct now.
Therefore, I concur in the order granting plaintiffs’ motion for reconsid-
eration and reinstating our April order.

CORRIGAN, J. (dissenting). I join Justice MARKMAN’s dissenting state-
ment in full. I would deny plaintiffs’ motion for reconsideration of the
July 16, 2010, order. I write separately to point out the procedural history
that has brought us to this juncture and to further make clear the defects
in the initial April 30, 2010, order that necessitated the grant of
defendants’ motion for reconsideration.

In this case, indigent criminal defendants in three Michigan counties
brought claims alleging that they, as well as future indigent defendants,
were being denied their constitutional rights to counsel and the effective
assistance of counsel. After the trial court denied defendants’ motion for
summary disposition and granted class certification, defendants sought
leave to appeal in the Court of Appeals. The Court of Appeals granted
leave, and on June 11, 2009, it affirmed the trial court’s denial of
defendants’ motion for summary disposition and the grant of class
certification in a 2-1 decision. Duncan v Michigan, 284 Mich App 246
(2009). We subsequently granted leave. Duncan v Michigan, 485 Mich
1003 (2009). After hearing oral arguments in April 2010, we issued an
order on April 30, 2010, vacating the trial court’s grant of class certifi-
cation and remanding for consideration of class certification in light of
Henry v Dow Chem Co, 484 Mich 483 (2009). Duncan v Michigan, 486
Mich 906 (2010). In regard to defendants’ motion for summary disposi-
tion, we affirmed only the result of the Court of Appeals majority for
different reasons based on the rationale that it was premature to make a
decision on the substantive issues based solely on plaintiffs’ pleadings. Id.
Defendants then filed a motion for reconsideration, which we granted by
a vote of 4-3 on July 16, 2010. Duncan v Michigan, 486 Mich 1071 (2010).
On August 6, 2010, plaintiffs filed a motion for reconsideration of the

3 Post at 962.
4 See, e.g., People v Limmer, 461 Mich 974 (2000). In Limmer, we issued

an order on March 8, 2000 denying leave to appeal but stating that
then-Chief Justice WEAVER and Justices CORRIGAN and MARKMAN would have
granted leave to appeal and dissenting statements would follow. The order
was amended April 18, 2000, to add a dissenting statement by Justice
CORRIGAN, joined by then-Chief Justice WEAVER and Justice MARKMAN. [The
full text of the Limmer orders was not published in the Michigan Reports,
but the orders were published at 609 NW2d 193 and 612 NW2d 395—
REPORTER.]
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July 16, 2010 order, which the majority now grants.1 Despite my
objection,2 the majority issued the order granting plaintiffs’ motion for
reconsideration on November 30, 2010, without my dissent in an act
virtually unprecedented in the 11 years I have served on this Court.3

I believe, as JUSTICE MARKMAN sets forth, that we properly granted
defendants’ motion for reconsideration of the initial order and that

1 In the interim between plaintiffs’ motion and the order issued here,
Justice WEAVER, who voted in favor of defendants’ prior motion for
reconsideration, resigned, and Justice DAVIS, who now votes in favor of
plaintiffs’ motion for reconsideration, was appointed to take her seat on
the Court.

2 My objection, included with the November 30, 2010 order, stated:

I object to the release of the Court’s order without my dissent-
ing statement and I reserve the right to file one as soon as I can.
The majority has decided to grant the motion for reconsideration,
and to reverse our previous order, without affording disagreeing
justices sufficient time to adequately respond to this decision.
Instead, the majority has now decided to expedite the release of its
order regardless of the fact that I have worked in a timely fashion
to prepare a dissenting statement, but have not yet completed such
a statement. This is contrary to our practice during the 11 years I
have served on this Court. The Court’s decision to suddenly
expedite this case seems designed to prevent the new Court after
January 1, 2011, from considering a motion for reconsideration.

3 I am aware of only one other instance in which this course of action
was taken in regard to dissenting statements during my time on this
Court. See People v Limmer, 461 Mich 974 (2000). The circumstances of
Limmer, however, are far different from the circumstances here. In that
case, the dissenting justices did not object but concurred in the delayed
release due to the evident emergency based on the application for leave to
appeal occurring in the midst of trial. Further, the order denying leave to
appeal with dissenting statements to follow was issued within three days
of the prosecution’s filing its emergency application. Similar circum-
stances are clearly not present here. The initial order denying leave in
Limmer stated:

On order of the Court, the application for leave to appeal from
the March 6, 2000 decision of the Court of Appeals is considered,
and it is DENIED, because we are not persuaded that the question
presented should be reviewed by this Court. The motion to waive
production of transcript is thereby moot and is DENIED. The stay
order entered March 7, 2000 is VACATED.

WEAVER, C.J., and CORRIGAN and MARKMAN, JJ., would grant leave
to appeal and dissenting statements will follow. [Id.] [The full text
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defendants are entitled to summary disposition. I write to emphasize that
the majority’s decision to reinstate the initial order does not rectify our
failure to articulate any governing standards in the initial order. Rather,

of the order, entered March 8, 2000, Docket No. 116458, was not
published in the Michigan Reports, but was published at 609
NW2d 193—REPORTER.]

The subsequent amended order in Limmer stated:

In an order dated March 8, 2000, this Court denied leave to
appeal. Several members of the Court indicated that they would
grant leave to appeal and that dissenting statements would follow.
The dissenting statement, as joined in by two members of the
Court, reads as follows:

CORRIGAN, J. Under the current governing standards in Michi-
gan, the prosecution’s application cannot succeed. Nonetheless, I
would grant leave to appeal to revisit this Court’s conclusion in
People v Nix, 453 Mich 619 (1996), that a directed verdict granted
on the basis of an error of law is nevertheless an acquittal for
purposes of double jeopardy.

The Double Jeopardy Clause of the Fifth Amendment of the
United States Constitution bars further prosecution after a judg-
ment of acquittal, whether based on a jury verdict of not guilty or
a ruling by the court that insufficient evidence existed to convict.
United States v Scott, 437 US 82, 91 (1978); Sanabria v United
States, 437 US 54, 68-69 (1978); United States v Martin Linen
Supply Co, 430 US 564, 570 (1977); Fong Foo v United States, 369
US 141, 143 (1962). That the trial court characterized its ruling as
a directed verdict does not control its classification. Scott, supra at
96. “Rather, a defendant is acquitted only when ‘the ruling of the
judge, whatever its label, actually represents a resolution [in the
defendant’s favor], correct or not, of some or all of the factual
elements of the offense charged . . . .’ ” Id. at 97, quoting Martin
Linen, supra at 571.

In this case, as in Nix, supra, the trial court apparently granted
a directed verdict on the basis of an erroneous legal ruling that
defendant could not be convicted because he owed no legal duty to
the victim. Nix improperly characterized such a ruling as a
determination that insufficient evidence existed to support a
conviction. Unlike Smalis v Pennsylvania, 476 US 140, 144, n 7
(1986), the trial court’s error of law in this case did not involve an
actual element of the crime. Rather, the trial court erroneously
determined that the offense included an additional element—a
duty. Because the trial court’s legal determination did not involve
an essential element of the offense charged, it did not necessarily
constitute an acquittal for double jeopardy purposes. United States
v Maker, 751 F2d 614, 622 (C A3, 1984).

ACTIONS ON APPLICATIONS 963



the majority revives this palpable error, placing the trial court in the
same quandary of operating without any governing standards in deciding
plaintiffs’ claims.4

The initial order contained an internal inconsistency because it
vacated the Court of Appeals’ opinion without offering any alternative
analysis. All future actions in this case depend on an articulation of the
standard for preconviction Sixth Amendment claims, which the initial
order did not provide. Specifically, the governing standard for what
constitutes effective assistance of counsel in this context is necessary for
this case to properly proceed. In fact, the trial court conceded the lack of
clarity in regard to whether the Strickland v Washington, 466 US 668
(1984), standard applies to plaintiffs’ preconviction claims of inadequate
representation. Transcript of motions for summary disposition and class
certification, May 15, 2007, p 34. Further, the order the majority now
reinstates has recently been cited as illustrating the “state of confusion
created by the lack of a clear standard to which courts can look when
adjudicating these types of systemic reform cases.” Chiang, Indigent
defense invigorated: A uniform standard for adjudicating pre-conviction

For these reasons, I would grant the prosecution’s application
for leave to appeal.

WEAVER, C.J., and MARKMAN, J. We concur with the statement of
Justice CORRIGAN. [Id. (footnote omitted).] [The full text of the
order, entered April 18, 2000, Docket No. 116458, was not pub-
lished in the Michigan Reports, but was published at 612 NW2d
395—REPORTER.]

Chief Justice KELLY’S rationalizations for expediting the release of
this order without my dissent are unpersuasive. The existence of
jurisprudentially significant issues in this case does not distinguish it
from the bulk of cases we decide to hear. Further, the age of this case
and the time this case has been before this Court are not adequate
reasons for treating this case differently when these characteristics
are present in many of the cases we consider. In addition, these
reasons simply do not explain why the majority felt compelled to
suddenly expedite the release of the order when I acted in a timely
fashion to prepare a dissenting statement.

4 The cases cited by Chief Justice KELLY as instances where we affirmed
only the result of the Court of Appeals do not justify the failure to
articulate a governing standard here. Contrary to the order here, the
orders in Andres v Brown, 482 Mich 985 (2008), and Citizens Protecting
Michigan’s Constitution v Secretary of State, 482 Mich 960 (2008), did not
result in the continuation of those cases. Rather, in Andres, we affirmed
the grant of summary disposition, while in Citizens Protecting Michi-
gan’s Constitution, we affirmed the rejection of an initiative petition.
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Sixth Amendment claims, 19 Temp Pol & Civ Rts L R 443, 461 (2010).5

Additionally, similar class action cases have generated conflicting opin-
ions on the appropriate constitutional standards. See Hurrell-Harring v
State, 15 NY3d 8, 22 (2010) (reversing the holding of the Appellate
Division of the New York Supreme Court that the claims of a class of
indigent defendants were not justiciable and reinstating the plaintiffs’
complaint because it “contained[ed] numerous plain allegations that in
specific cases counsel simply was not provided at critical stages of the
proceedings”); Platt v State, 664 NE2d 357, 363 (Ind App, 1996) (affirm-
ing the dismissal of the claims of a class of indigent defendants challeng-
ing a county indigent defense system, concluding that the claims were not
reviewable because “a violation of a Sixth Amendment right will arise
only after a defendant has shown he was prejudiced by an unfair trial”);
Kennedy v Carlson, 544 NW2d 1, 8 (Minn, 1996) (reversing the decision
of the district court granting the plaintiff public defender summary
disposition, concluding that the plaintiff had failed to show an injury-in-
fact because his claims of constitutional violations were “too speculative
and hypothetical” where there was no evidence of inadequate assistance
in any particular case or that the plaintiff “faced professional liability as
a result of his office’s substandard services”); Luckey v Harris, 896 F2d
479, 480 (CA 11, 1989) (Edmonson, J., dissenting) (criticizing the panel’s
holding that “ ‘deficiencies that do not meet the “ineffectiveness” stan-
dard may nonetheless violate a defendant’s rights under the sixth
amendment’ ” as “inconsistent with the language and rationale of both
Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80
L.Ed.2d 674 [1984], and United States v. Cronic, 466 U.S. 648, 659, 104
S.Ct. 2039, 2047, 80 L.Ed.2d 657 [1984]”).

Yet the majority permits this case to continue without providing any
guidance to the trial court and the litigants concerning the legal
standards that will govern discovery or subsequent motions. In particu-

5 The article discussed the order the majority now reinstates as follows:

Meanwhile, the Michigan Supreme Court similarly permitted
plaintiffs’ suit to proceed but issued only a two paragraph order
noting that it was affirming “the result only of the Court of
Appeals majority for different reasons. This case is at its earliest
stages and, based solely on the plaintiffs’ pleadings in this case, it
is premature to make a decision on the substantive issues.” Many
of the remaining cases filed since [Platt v State, 664 NE2d 357 (Ind
App, 1996)] and prior to [Hurrell-Harring v State, 15 NY3d 8
(2010)] and Duncan have proven at least partially successful,
resulting either in judicially mandated reform or in settlement
agreements designed to reform the public defense system in
question. Unfortunately, as evidenced by the murky opinions
issued in Hurrell-Harring and Duncan many of the positive
decisions lack clarity as to the standard to which plaintiffs are
held, decreasing their precedential value for successive litigants
and courts. [Chiang, 19 Temp Pol & Civ Rts L R at 462 (citation
omitted).]
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lar, the class certification question is inextricably intertwined with the
issue of what is the proper standard for evaluating systemic preconvic-
tion claims of ineffective assistance of counsel. Determining how many
have or will suffer actual injury hinges entirely on what constitutes this
type of injury; what type of proofs are necessary to show harm; and
whether the putative plaintiffs are adequate class representatives. Thus,
without a standard to form the basis for the class action analysis under
Henry, it appears the trial court cannot properly make any determination
under Henry. Moreover, plaintiffs’ motion for reconsideration has not
presented anything that changes my view of these problems with the
initial order. The majority simply brushes these problems aside by
reinstating the initial order. I would deny plaintiffs’ motion for reconsid-
eration.

YOUNG and MARKMAN, JJ., joined the statement of CORRIGAN, J.
MARKMAN, J. (dissenting). I dissent from the order granting plaintiffs’

motion for reconsideration, vacating this Court’s July 16, 2010, order,
and reinstating this Court’s April 30, 2010, order. The July 16 order
vacated the April 30 order and held that “[t]he defendants are entitled to
summary disposition because, as the Court of Appeals dissenting opinion
recognized, the plaintiffs’ claims are not justiciable.” In a concurring
statement, I explained that our April 30 order was erroneous for two
reasons:

First, as defendants observe, this order vacated the Court of
Appeals’ opinion without articulating any governing standards.
Second, it is not premature to decide this case because the precise
issue presented is whether plaintiffs have stated a claim on which
relief can be granted, and this, as well as the threshold justiciabil-
ity issues, can be determined on the face of the complaint. [Duncan
v Michigan, 486 Mich 1071 (2010) (MARKMAN, J., concurring).]

In addition, I concluded that defendants are entitled to summary
disposition for the following reasons set forth in the Court of Appeals
dissent:

(1) The United States Supreme Court in Gideon v Wainwright,
372 US 335 (1963), and Strickland v Washington, 466 US 668
(1984), “was concerned with results, not process. It did not
presume to tell the states how to ensure that indigent criminal
defendants receive effective assistance of counsel.” Duncan v
Michigan, 284 Mich App 246, 357 (2009) (WHITBECK, J., dissenting).

(2) Plaintiffs’ claims would have “the judiciary override the
Michigan system of local control and funding of legal services for
indigent criminal defendants,” despite the absence here of any
constitutional violation. Id. at 358.

(3) Plaintiffs’ claims are not sufficient to create a presumption
of either prejudice, or prejudice per se, that would warrant either
declaratory or injunctive relief. Id. at 361.
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(4) Plaintiffs lack standing, and, therefore, their claims are not
justiciable. Id. at 371.

(5) Plaintiffs’ claims are not ripe for adjudication, and, there-
fore, their claims are not justiciable. Id. at 371, 376.

(6) Plaintiffs’ claims are not justiciable and, therefore, the
relief they seek should not be granted. Id. at 385.

(7) In finding a justiciable controversy, the Court of Appeals
erred in adopting a number of assumptions that are conjectural
and hypothetical, including assumptions that plaintiffs and the
class they purport to represent will be convicted of the crimes with
which they are charged, that such convictions will result from
prejudice stemming from ineffective assistance of counsel, that
such ineffective assistance will be attributable to the inaction of
defendants, and that trial and appellate judges will be unable or
unwilling to afford relief for such violations of the Sixth Amend-
ment. Id. at 368-370.

(8) There is no constitutional precedent that “guarantees an
indigent defendant a particular attorney” or an “attorney of a
particular level of skill” [as long as the attorney is not “so deficient
as to cause prejudice”]; that requires that a “predetermined
amount of outside resources be available to an attorney”; or that
requires that there be a “meaningful relationship with counsel.”
Id. at 370[, 384].

(9) The Court of Appeals’ assertions that affording plaintiffs
injunctive relief “could potentially entail a cessation of criminal
prosecutions against indigent defendants,” id. at 273 (majority
opinion), and “that nothing in this opinion should be read as
foreclosing entry of an order granting the type of relief so
vigorously challenged by defendants,” id. at 281, accurately de-
scribe the potential consequences of its opinion, which conse-
quences would constitute an altogether unwarranted and im-
proper response to plaintiffs’ claims. Id. at 380-385 (WHITBECK, J.,
dissenting).

(10) The Court of Appeals has “issued an open invitation to the
trial court to assume ongoing operational control over the systems
for providing defense counsel to indigent criminal defendants in
Berrien, Genesee, and Muskegon counties.” Id. at 383. And with
that invitation comes a “blank check” on the part of the judiciary
to “force sufficient state level legislative appropriations and execu-
tive branch acquiescence” in assuming similar control over the
systems in every county in this state, while “nullify[ing] the
provisions” of the criminal defense act and “superseding the
authority of the Supreme Court and the State Court Administra-
tor.” Id. at 383-384. [Id. at 1072.]

Because plaintiffs have not presented anything in the present motion for
reconsideration that causes me to believe that the above reasons do not
continue to justify our decision to reverse the Court of Appeals, I would
deny plaintiffs’ motion for reconsideration.

CORRIGAN and YOUNG, JJ., joined the statement of MARKMAN, J.
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Leave to Appeal Denied November 30, 2010:

HORVATH V JOHNSON, Nos. 139996 and 139997; Court of Appeals Nos.
283931 and 284842.

CORRIGAN, J. (dissenting). I would reverse the judgment of the Court of
Appeals and remand for entry of judgment for defendants. By denying
leave to appeal, the Court declines to correct the distortion of a statute
that requires notice of lawsuits, threatening the fiscal viability of
taxpayer-funded transportation authorities that serve our state’s citi-
zens.

MCL 124.419 requires written notice of a tort claim within 60 days of
the occurrence. Because plaintiff did not provide a timely notice, his case
should be dismissed. But rather than apply this straightforward law, the
lower courts transformed plaintiff’s application for first-party no-fault
benefits into a fictitious notice of a separate fault-based lawsuit. As a
result, publicly funded transportation authorities in Michigan serving
millions of passengers a year now must anticipate a fault-based lawsuit
every time they receive a no-fault claim. Scarce public funds will now go
to investigating every routine no-fault case where a passenger slips, trips,
falls, or bumps himself on or near a public bus to determine if the agency
should reserve funds for a separate fault-based lawsuit. Michigan taxpay-
ers will ultimately pay the price for this new upside-down world of
“no-fault means fault.”

I. FACTUAL BACKGROUND AND PROCEDURAL POSTURE

Plaintiff caught his left foot in a closing bus door. He applied for
first-party no-fault benefits with defendant’s claims administrator within
60 days of the occurrence. More than 60 days after the occurrence,
plaintiff’s attorney sent a letter to the claims administrator saying that
he was investigating the accident, but the letter did not assert a tort
claim. The first notice of a tort claim came when plaintiff filed this
lawsuit against the bus driver and the transportation agency, the
Suburban Mobility Authority For Regional Transportation (SMART),
nearly six months after his injury.

Defendants sought summary disposition for lack of the notice re-
quired by MCL 124.419. The trial court denied the motion, opining that
plaintiff’s no-fault application was a timely notice of his tort claim. The
Court of Appeals affirmed,1 stating:

[The language of MCL 124.419] clearly does not delineate
between notice of a claim for first-party no-fault benefits and
notice of a third-party tort claim. As stated above, MCL 124.419
requires, quite simply “written notice[.]” Furthermore, our hold-
ing is consistent with the purpose of the notice provision in MCL
124.419, which, based on the language of the statute itself, is to

1 Unpublished opinion per curiam, issued August 18, 2009 (Docket Nos.
283931 and 284842), p 5.
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apprise a common carrier that a claim is being asserted against it
based upon injuries to a person or property. Plaintiff’s application
for no-fault benefits provided the date, time and location of the
accident and described the accident, plaintiff’s fall and the injuries
plaintiff sustained in the fall. While the application for no-fault
benefits did not specifically mention a third-party tort claim, such
specific notice is not required by the plain language of MCL
124.419, and the information contained in plaintiff’s application
for first-party no-fault benefits was sufficient to apprise defen-
dants that a claim was being asserted against them based upon
injuries plaintiff sustained when [the bus driver] closed the bus
door on plaintiff’s left foot. The trial court properly concluded that
the application for first-party no-fault benefits that plaintiff sub-
mitted to defendant SMART’s claims administrator satisfied the
notice provision in MCL 124.419.

Defendants applied for leave to appeal in this Court. We heard oral
argument on the application.

II. ANALYSIS

Plaintiff failed to file the statutorily required written notice within 60
days of the occurrence. His timely application for first-party no-fault
benefits was not a written notice of his third-party tort claim.

MCL 124.419 states:

All claims that may arise in connection with the transportation
authority shall be presented as ordinary claims against a common
carrier of passengers for hire: Provided, That written notice of any
claim based upon injury to persons or property shall be served upon
the authority no later than 60 days from the occurrence through
which such injury is sustained and the disposition thereof shall
rest in the discretion of the authority and all claims that may be
allowed and final judgment obtained shall be liquidated from funds
of the authority: Provided, further, That only the courts situated
in the counties in which the authority principally carries on its
function are the proper counties in which to commence and try
action against the authority. [Emphasis added.]

The meaning of this provision is clear: a plaintiff must serve “written
notice of any claim” on the authority within 60 days of the occurrence
giving rise to the injury. Plaintiff did not serve a written notice of his tort
claim within 60 days. Summary disposition for defendants is thus proper.

The lower courts essentially rewrote the statutory text to say that
notice of any claim provides notice of any other claim. That is not what
the statute says. It requires “written notice of any claim.” That is, a
plaintiff must give the authority, within 60 days, written notice of any
claim that the plaintiff intends to pursue. The statute does not say that
written notice of one claim suffices to provide notice of any other claim
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the plaintiff might assert. Thus, an application for first-party no-fault
benefits does not give notice of a third-party tort claim.

Nor does the statute say that notice of the occurrence is good enough;
it requires written notice of the claim itself. A “claim” is “a demand for
something as due; an assertion of a right or an alleged right.” Random
House Webster’s College Dictionary (2000). A claim is not merely an
occurrence; it is a demand for payment that the plaintiff thinks is due as
a result of that occurrence.

Quite simply, plaintiff’s application for no-fault benefits was not a
demand for payment of a third-party tort claim. The application did not
demand payment for a tort claim or assert any right or alleged right to
such payment. The application merely described the incident and injuries
and sought payment of first-party benefits under Michigan’s no-fault
insurance law. Such an application does not assert rights or demand
payment under fault-based tort law, nor does it allege the elements
necessary to make out a tort claim.

Nonetheless, the decision here means that a Michigan transportation
authority now must plan for a possible fault-based lawsuit every time it
receives a no-fault application. What are the practical financial conse-
quences to our publicly funded transportation system? In fiscal 2009,
SMART buses drove over 16 million miles with nearly 13 million riders.
With this volume of service, mishaps and injuries inevitably occur. Our
no-fault system was designed to compensate injured persons while
minimizing litigation costs. But now, every application for no-fault
benefits sent to a transportation authority opens up a new universe of
fault-based investigations. An authority must figure out, at taxpayer
expense, (1) what happened, (2) who, if anyone, is at fault under
governing legal standards, and (3) whether any injuries exceed the
no-fault threshold.

Although most no-fault claims may not result in fault-based litigation,
these additional fault-based investigations will now be necessary in our
new pretend, “no-fault means fault” world. That is because a transpor-
tation authority will not know how much money to reserve for impending
lawsuits without determining whether each no-fault application it re-
ceives is likely to become a judicially transmogrified notice of a fault claim
that was not asserted in the real world.

Accordingly, I would reverse the judgment of the Court of Appeals and
remand for entry of judgment for defendants. The plain language of MCL
124.419 requires written notice of “any claim” within 60 days. Because
plaintiff did not provide written notice of his third-party tort claim within
60 days, this case should be dismissed for lack of notice.

MARKMAN, J., joined the statement of CORRIGAN, J.
MARKMAN, J. (dissenting). Although I appreciate that the notice

provision at issue may sometimes require a plaintiff to draw a difficult
legal distinction, I nonetheless agree with the analysis set forth by Justice
CORRIGAN, and therefore join her dissent. Not only does her dissent give
proper effect to the language of the statute, but it also makes clear the
inevitable costs to taxpayers of the majority’s interpretation. The notice
provision would better have been drafted to apprise ordinary persons
more clearly of their obligations under the law. Nonetheless, as Justice
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CORRIGAN demonstrates, the provision is sufficiently clear as to what is
required, and further relief should properly come from the legislature,
not from this Court through allowing the misconstruction of statutory
language.

Summary Disposition December 1, 2010:

NECI V STEEL, No. 137970; Court of Appeals No. 277069. Pursuant to
MCR 7.302(H)(1), in lieu of granting leave to appeal, we vacate the
judgments of the Court of Appeals and the Wayne Circuit Court, and we
remand this case to the trial court for reconsideration in light of
McCormick v Carrier, 487 Mich 180 (2010).

YOUNG, J. (concurring). I reluctantly concur in this Court’s order
remanding this case for reconsideration in light of this Court’s recent
decision in McCormick v Carrier, 487 Mich 180 (2010). Although I joined
and continue to subscribe to Justice MARKMAN’s dissenting opinion in that
case, McCormick now controls when a person may recover in tort for
noneconomic loss under the no fault act. The McCormick dissent astutely
noted that

[b]y nullifying the legislative compromise that was struck when
the no-fault act was adopted—a compromise grounded in concerns
over excessive litigation, the over-compensation of minor injuries,
and the availability of affordable insurance—the Court’s decision
today will restore a legal environment in which each of these
hazards reappears and threatens the continued fiscal soundness of
our no-fault system. [Id. at 286-287 (MARKMAN, J., dissenting).]

One could probably not design a factual scenario that illustrates the
embodiment of these concerns better than the facts presented in this
case.

Plaintiff here is a child who broke her non-dominant arm when she
was involved in an automobile accident. She was limited in activities that
one would normally expect would be restricted during the normal healing
process and timeframe—about three months. Specifically, plaintiff appar-
ently could not carry her backpack to school, could not help her mother
with household chores, and received attendant care for a portion of the
time injured to assist with normal daily activities, such as dressing,
bathing, and feeding. Additionally, plaintiff self-limited herself from
playing recreational sports during recess and decided not to go to school
on occasion even though her doctor placed no such limitations on her
activities.

Quite simply, if this injury is deemed a “serious impairment of body
function” for the purposes of recovery under the no-fault act—the type of
impairment that was legislatively grouped with “death” and “permanent
serious disfigurement”—it is difficult to imagine what injury would not
qualify for noneconomic compensation under this Court’s new McCor-
mick standard. Children often break bones and their activities are
appropriately reduced to account for their temporary injuries. The injury
here and the corresponding limitations imposed upon plaintiff are so
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unextraordinary that it simply cannot be said that plaintiff suffered a
“serious impairment” or that her general ability to lead a normal life was
affected in this case.

Unfortunately, the majority’s decision in McCormick to strip MCL
500.3135 of any meaningful limitation by removing the statutory limita-
tions imposed by the Legislature produces a situation of seemingly
unlimited liability that will require courts to wrestle with the question of
what constitutes a “serious impairment of body function” without
meaningful and defined guidance from their state’s senior Court. This
case thus brings to life the concern noted by Justice MARKMAN in his
McCormick dissent that “I am not sure that the majority’s new threshold
can even be called a ‘threshold’ when it can be satisfied in virtually every
automobile accident case that results in injury.” Id. at 256. I believe
without question that plaintiff here cannot validly claim to have been
seriously impaired in any relevant aspect of her life. Nevertheless,
because McCormick now governs the analysis to this question, I feel
compelled to allow the trial court to address this question anew.

CORRIGAN and MARKMAN, JJ., joined the statement of YOUNG, J.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

WIEDYK V POISSON, No. 138260; Court of Appeals No. 280214. Pursu-
ant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we vacate the
judgments of the Court of Appeals and the Midland Circuit Court, and we
remand this case to the trial court for reconsideration in light of
McCormick v Carrier, 487 Mich 180 (2010).

YOUNG, J. (concurring). I reluctantly concur in this Court’s order re-
manding this case for reconsideration in light of this Court’s recent decision
in McCormick v Carrier, 487 Mich 180 (2010). Although I joined and
continue to subscribe to Justice MARKMAN’s dissenting opinion in that case,
McCormick now controls when a person may recover in tort for noneco-
nomic loss under the no fault act. The McCormick dissent astutely noted
that

[b]y nullifying the legislative compromise that was struck when
the no-fault act was adopted—a compromise grounded in concerns
over excessive litigation, the over-compensation of minor injuries,
and the availability of affordable insurance—the Court’s decision
today will restore a legal environment in which each of these
hazards reappears and threatens the continued fiscal soundness of
our no-fault system. [Id. at 286-287 (MARKMAN, J., dissenting).]

The factual scenario presented in this case certainly brings to life these
concerns and thus illustrates what is so troubling with the virtually
standardless positions articulated in McCormick.

In this case, prior to the most current accident for which plaintiff is
seeking noneconomic damages (which occurred in 2005), plaintiff had
been involved in 10 prior accidents in the past 15 years, and those
accidents occurred after he suffered a closed head injury at work
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rendering him disabled since 1979. As a result, plaintiff had serious
medical injuries and ailments that rendered him seriously impaired for
quite some time before the present accident. The trial court specifically
found that the medical records made clear that previous events caused
the ailments from which he suffered, and thus plaintiff’s general ability
to lead his normal life was not affected by the accident in question here.
Because this determination is a person- and fact-specific inquiry, courts
must recognize that plaintiff’s pre-accident lifestyle was sedentary and
his activities were highly restricted; this did not change after the 2005
accident. Thus, there is no causation between the 2005 accident and
plaintiff’s impairments because he was already seriously impaired prior
to this accident as a result of many other prior accidents, as even one of
plaintiff’s own physicians conceded. Plaintiff’s inability to show causa-
tion does not change even on remand for consideration in light of
McCormick.

Nevertheless, because McCormick now governs the legal analysis that
must be employed when addressing these issues, I feel compelled to allow
the trial court to address this question anew. The majority’s decision in
McCormick to strip MCL 500.3135 of any meaningful limitation by
removing the statutory limitations imposed by the Legislature produces
a situation of seemingly unlimited liability that will require courts to
wrestle with the question of what constitutes a “serious impairment of
body function” without meaningful and defined guidance from their
state’s senior Court.

CORRIGAN and MARKMAN, JJ., joined the statement of YOUNG, J.

YURSCO V SWANSON, No. 140927; Court of Appeals No. 289227. Pursu-
ant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we vacate the
judgments of the Court of Appeals and the Saginaw Circuit Court, and we
remand this case to the trial court for reconsideration in light of
McCormick v Carrier, 487 Mich 180 (2010).

YOUNG, J. (concurring). I reluctantly concur in this Court’s order
remanding this case for reconsideration in light of this Court’s recent
decision in McCormick v Carrier, 487 Mich 180 (2010). Although I joined
and continue to subscribe to Justice MARKMAN’s dissenting opinion in that
case, McCormick now controls when a person may recover in tort for
noneconomic loss under the no fault act. The McCormick dissent astutely
noted that

[b]y nullifying the legislative compromise that was struck when
the no-fault act was adopted—a compromise grounded in concerns
over excessive litigation, the over-compensation of minor injuries,
and the availability of affordable insurance—the Court’s decision
today will restore a legal environment in which each of these
hazards reappears and threatens the continued fiscal soundness of
our no-fault system.” [Id. at 286-287 (MARKMAN, J., dissenting).]

The factual scenario presented in this case certainly brings to life these
concerns and thus illustrates what is so troubling with the virtually
standardless positions articulated in McCormick.
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Plaintiff here sustained a fracture in his left shoulder as a result of a
motorcycle accident. Within approximately two months plaintiff returned
to work without restrictions, and shortly thereafter he self-discharged
from physical therapy. The trial court specifically found that plaintiff
could not identify any recreational activities that he has been unable to
perform as a result of the accident, and that any residual effects from the
accident “have not deterred him from performing any vocational, domes-
tic or recreational activity which he engaged in prior to the accident.”
Indeed, except for work, plaintiff was able to resume his normal daily
activities almost immediately (five days) after the accident.

Plaintiff’s injury here is not “an objectively manifested impairment of
an important body function that affects the person’s general ability to
lead his or her normal life.” Indeed, the trial court’s findings of
fact—which do not change even upon remand for consideration under
McCormick’s new legal standard—expressly state that plaintiff’s ability
to live in his normal manner of living has not been affected, nor has there
been an impairment of plaintiff’s pre-accident activity or lifestyle. The
injury here was simply not sufficient to meet the statute’s definition of
“serious impairment of body function”—the type of impairment that was
legislatively grouped with “death” and “permanent serious disfigure-
ment.”

Unfortunately, the majority’s decision in McCormick to strip MCL
500.3135 of any meaningful limitation by removing the statutory limita-
tions imposed by the Legislature produces a situation of seemingly
unlimited liability that will require courts to wrestle with the question of
what constitutes a “serious impairment of body function” without
meaningful and defined guidance from their state’s senior Court. This
case thus brings to life the concern noted by Justice MARKMAN in his
McCormick dissent that “I am not sure that the majority’s new threshold
can even be called a ‘threshold’ when it can be satisfied in virtually every
automobile accident case that results in injury.” Id. at 256. Nevertheless,
because McCormick now governs the analysis to this question, I feel
compelled to allow the trial court to address this question anew.

CORRIGAN and MARKMAN, JJ., joined the statement of YOUNG, J.

JSB ENTERPRISES V AWRY ENTERPRISES, INCORPORATED, No. 141170; Court
of Appeals No. 288981. Pursuant to MCR 7.302(H)(1), in lieu of granting
leave to appeal, we reverse the judgment of the Court of Appeals, we
vacate the default judgment of the Oakland Circuit Court as it pertains
to defendant Pro-Mark, we reverse the circuit court’s order denying the
motion to set aside the default as it pertains to defendant Pro-Mark, and
we remand this case to the circuit court for further proceedings. The
record at the time the default was entered did not support a default
against defendant Pro-Mark. That defendant was not served and the
complaint did not show a relationship between that defendant and the
one defendant that was served for purposes of service of process. The
motion to strike an exhibit is granted, but the related request for
damages is denied.

MICHIGAN AFSCME COUNCIL 25 v WOODHAVEN-BROWNSTOWN SCHOOL DIS-
TRICT, No. 141732; Court of Appeals No. 299945. Pursuant to MCR
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7.302(H)(1), in lieu of granting leave to appeal, we vacate the order of the
Court of Appeals and we remand this case to the Court of Appeals for
expedited plenary consideration. We do not retain jurisdiction.

KELLY, C.J. (concurring). I concur in the order vacating the Court of
Appeals’ order and remanding the case to the Court of Appeals for
expedited plenary consideration. I write separately in response to the
dissenting statement.

Defendant school district faced a $4 million budget deficit and sought
to negotiate with plaintiff, a union representing non-instructional school
employees, to obtain concessions to remedy that deficit. When negotia-
tions proved unsuccessful, defendant notified plaintiff that it would issue
requests for proposals seeking bids from private contractors. Plaintiff
filed an unfair labor practice charge with the Michigan Employment
Relations Commission, claiming that it had not been given an opportu-
nity to bid on an equal basis, as required by the public employee relations
act (PERA), MCL 423.215(3)(f). That charge remains pending and is
scheduled for a hearing on December 2, 2010.

Meanwhile, plaintiff also sought an injunction in circuit court prohib-
iting defendant from terminating its members’ employment pending
resolution of its charge that defendant violated PERA. The circuit court
granted an injunction, concluding that (1) plaintiff was likely to succeed
on the merits, (2) plaintiff had shown irreparable harm, and (3) the harm
to plaintiff and its members outweighed the harm of an injunction to
defendant.

Defendant filed an emergency application for leave to appeal and a
motion for immediate consideration in the Court of Appeals. It claimed
that the circuit court’s injunction was costing it $4,360 per day, the
difference between the winning bid and what defendant would have
otherwise paid plaintiff under the collective bargaining agreement. The
Court of Appeals reversed the circuit court’s grant of injunctive relief in
a peremptory order. It noted that plaintiff’s members could be made
whole by legal remedies and that plaintiff had not shown irreparable
harm as required for injunctive relief. Judge FORT HOOD issued a separate
statement indicating that she would have offered the parties a full
opportunity to be heard on the merits. Plaintiff subsequently filed an
emergency application for leave to appeal in this Court.

Plaintiff argues that the Court of Appeals erred by reversing the
circuit court’s award of an injunction and that it failed to properly apply
the abuse of discretion standard of review. It is obvious that the Court of
Appeals gave short shrift to the complex facts and arguments of the
parties. Absent a thorough opinion from the Court of Appeals, it is simply
impossible for this Court to determine whether that court properly
considered all of the relevant background information and evidence. Such
consideration is especially important in a case involving the standard of
proof necessary to obtain injunctive relief.

Furthermore, the Court of Appeals appears not to have properly
applied the governing standard of review. The grant of an injunction is
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reviewed for an abuse of discretion.1 Such an abuse occurs when the trial
court selects an outcome that is not within the range of reasonable and
principled outcomes.2 The Court of Appeals peremptory order makes
findings of fact where it should provide substantive review of the circuit
court’s findings. Moreover, its conclusory analysis cannot withstand
appellate scrutiny.

Finally, plaintiff raises a persuasive argument in reliance on this
Court’s opinion in Mich State Employees Ass’n v Dep’t of Mental Health.3
There, we opined that the loss of health insurance benefits may be
adequate to show an irreparable harm sufficient to warrant injunctive
relief. Although we questioned this statement in Pontiac Fire Fighters
Union Local 376 v City of Pontiac,4 it remains persuasive authority and
will so remain until the Court rules to the contrary. Additionally, the
Court of Appeals failed to follow the mandate that an alleged injury must
be evaluated in light of the totality of the circumstances.5

In sum, the Court of Appeals applied an improper standard of review,
made findings of fact, and failed to adequately analyze the issues
presented. Accordingly, I concur in the order vacating the Court of
Appeals’ order and remanding the case for expedited plenary consider-
ation.

CORRIGAN, J. (dissenting). I would deny leave to appeal. The Court of
Appeals correctly concluded that plaintiff has failed to establish an
irreparable injury warranting a preliminary injunction. By vacating the
Court of Appeals’ peremptory order and remanding for plenary consid-
eration, the majority forces a financially struggling school district to
incur ongoing costs of nearly $5,000 a day to pay for public employees
that it cannot afford.

Facing a $4 million budget deficit, defendant Woodhaven-Brownstown
School District sought to negotiate with plaintiff, a union representing
non-instructional school employees, to obtain concessions to address the
shortfall. When those negotiations failed, defendant notified plaintiff
that it would seek bids from private contractors, as permitted under the
public employee relations act, MCL 423.215(3)(f), and the collective
bargaining agreement (CBA). Defendant invited plaintiff to submit a bid
and eventually agreed to waive conditions that plaintiff claimed it could
not meet, but plaintiff never submitted a bid. Defendant’s school board
then voted to award the contracts for transportation and custodial

1 Holly Twp v Dep’t of Natural Resources, 440 Mich 891 (1992) (“The
granting of injunctive relief is within the sound discretion of the trial
court, although the decision must not be arbitrary and must be based on
the facts of the particular case.”).

2 Edry v Adelman, 486 Mich 634, 639 (2010).
3 Mich State Employees Ass’n v Dep’t of Mental Health, 421 Mich 152,

167 n 10 (1984) (MSEA).
4 Pontiac Fire Fighters Union Local 376 v City of Pontiac, 482 Mich 1,

10 n 20 (2008).
5 MSEA, 421 Mich at 167.
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services to private companies, which was expected to save the school
district over $5 million during the first three years.

Plaintiff filed an unfair labor practice charge with the Michigan
Employment Relations Commission (MERC), arguing that it was not
given an opportunity to bid on an equal basis. That charge remains
pending and is scheduled for a hearing in December. Plaintiff also sought
an injunction in circuit court to prohibit defendant from terminating its
members’ employment pending resolution of the MERC proceedings. The
circuit court granted the injunction. Defendant filed an emergency
appeal, asserting that the circuit court order was costing it $4,630 a day,
the difference between the winning bid and the amount defendant would
have to pay for the same services under the CBA. In a peremptory order,
the Court of Appeals reversed the grant of injunctive relief because
plaintiff had not shown irreparable harm given the remedies available in
the MERC proceeding. The order was given immediate effect. One judge
separately stated that she would not decide the matter peremptorily.

The majority now vacates the Court of Appeals’ peremptory order and
remands for plenary review, thereby subjecting defendant’s school dis-
trict to ongoing costs of $4,630 a day until this matter is resolved. Yet the
majority identifies no reason to believe that the Court of Appeals erred in
concluding that plaintiff has not established an irreparable injury war-
ranting a preliminary injunction.

The party seeking injunctive relief has the burden of establishing that
a preliminary injunction should be issued. Pontiac Fire Fighters Union
Local 376 v City of Pontiac, 482 Mich 1, 9 (2008). “[A] particularized
showing of irreparable harm . . . is . . . an indispensable requirement to
obtain a preliminary injunction. The mere apprehension of future injury
or damage cannot be the basis for injunctive relief.” Id. (quotation marks
and citation omitted). “ ‘[I]t is basically contrary to public policy in this
State to issue injunctions in labor disputes absent a showing of violence,
irreparable injury, or breach of the peace.’ ” Id. at 8, quoting Holland
School Dist v Holland Ed Ass’n, 380 Mich 314, 326 (1968). Moreover, a
preliminary injunction should not issue where an adequate legal remedy
exists. Pontiac Fire Fighters, 482 Mich at 8.

Here, the Court of Appeals reasoned that if plaintiff should prevail in
its unfair labor practice charge, remedies are available in the MERC
proceeding to make plaintiff’s members whole, including reinstatement,
back pay, and other remedies. Moreover, plaintiff may pursue collective
bargaining with the school district following any reinstatement. The
Court of Appeals decision is supported by our analysis in Pontiac Fire
Fighters, 482 Mich at 10 (“If the layoffs violated the CBA or constituted
an unfair labor practice, MERC or a grievance arbitrator can award back
pay, order reinstatement, or provide another remedy to make the laid-off
firefighters whole.”).

Plaintiff’s contention that its members will suffer irreparable harm
by losing health insurance coverage is not supported by a particularized
showing of injury to any individual employee. Plaintiff has submitted no
evidence that any laid-off employee will suffer a loss of treatment for any
medical condition. If the loss of health insurance by itself, without any
particularized evidence of how individual employees will be affected, is
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sufficient to establish irreparable harm, then every layoff of a public
employee in Michigan will result in irreparable harm. Financially
strapped governmental agencies will then be required by court order to
keep paying salaries and benefits to public employees who have been laid
off for budgetary reasons. In such an unprecedented new regime of
court-mandated public employment, how will our governmental agencies
avoid budgetary shortfalls given the current economic climate?

In its order today, the majority (1) vacates a Court of Appeals decision
that is fully supported by our precedent and (2) forces a financially
struggling school district to pay, by court order, nearly $5,000 a day for
public employees that it cannot afford. Because the Court of Appeals did
not err, I would deny leave to appeal.

MARKMAN, J., joined the statement of CORRIGAN, J.

Leave to Appeal Denied December 1, 2010:

PEOPLE V ACEVAL, No. 138577; reported below: 282 Mich App 379.
MARKMAN, J. (dissenting). I respectfully dissent. This case is singular

and, hopefully, will remain as much. It is an extraordinary “case without
precedent and very likely without duplicate hereafter,” People v Smith,
405 Mich 418, 436 (1979), in which the prosecutor, the judge, and the
police, were each involved in enabling perjured testimony. As the Court of
Appeals observed, their conduct was “disgraceful,” “plainly reprehen-
sible,” and “opprobrious.” At the end of this deeply flawed trial, the jury
was unable to reach a verdict and the judge declared a mistrial. Over
defendant’s objection, a second trial began and defendant eventually pled
guilty.

I am of the view that the jury—which could not reach a verdict of
guilty even absent an awareness of the tainted evidence—would almost
certainly have found it to be of significance as to the credibility of the
principal witness against defendant that the witness had been promised,
upon defendant’s conviction, 10 percent of the expected forfeiture
proceeds, an amount estimated to be as much as $100,000. Had the jury
been made aware of this evidence, as it should have been, there is a
reasonable chance that defendant would have been acquitted, which
acquittal under the United States and Michigan Constitutions would
have barred a second trial.

I am further of the view that had it become known during trial that (a)
the principal witness testified falsely concerning this interest; (b) that
such testimony was known to be false by both the prosecutor and the
judge; and (c) that the prosecutor and the judge colluded in allowing such
false testimony, a mistrial almost certainly would have been required on
account of such misconduct. And such a mistrial—one occasioned by
circumstances directly “attributable to prosecutorial [and] judicial
overreaching”—would almost certainly have deprived the prosecutor,
under either the Due Process Clause or the Double Jeopardy Clause of
the United States and Michigan Constitutions, of a second opportunity to
try the defendant. United States v Dinitz, 424 US 600, 607 (1976). That
such circumstances did not come to light until after the trial, and that the
state therefore was able to try defendant a second time “cannot make an
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unconstitutional second trial retrospectively valid.” People v Lett, 466
Mich 206, 229 (2002) (CAVANAGH, J., dissenting).

Because defendant’s trial neither entailed a search for the truth nor
adhered to constitutional first principles of fair procedure, I would
reverse the Court of Appeals, vacate defendant’s conviction, and hope
never again to see such a case within our criminal justice system.

HATHAWAY, J. (dissenting). I would grant leave to appeal in this matter
because the issues before us are significant and worthy of full Court
review before this Court renders its decision.

CORRIGAN, J., stated as follows: I am not participating because I may be
a witness in a related case.

ABAY V DAIMLERCHRYSLER INSURANCE COMPANY, No. 139725; Court of
Appeals No. 283624. Leave to appeal having been granted and the briefs
and oral arguments of the parties having been considered by the Court,
we vacate our order of March 24, 2010. The application for leave to
appeal the August 13, 2009 judgment of the Court of Appeals is denied.

KELLY, C.J., and DAVIS, J., would reverse the Court of Appeals’ decision
for the reasons stated in the Court of Appeals dissenting opinion.

HATHAWAY, J., would reverse the judgment of the Court of Appeals.

PRAY V BAYBEST RIBS, LLC, No. 141002; Court of Appeals No. 286672.
MARKMAN, J. (dissenting). On a February day, plaintiff, a lifelong

resident of Michigan, fell on ice in defendant’s parking lot. Although the
parking lot had been cleared of most snow, there were six inches of snow
on the ground elsewhere, it having snowed nearly an inch earlier in the
day and nearly two inches the day before, and the high temperature that
day being 15 degrees. The trial court granted defendant’s motion for
summary disposition, concluding that the ice was “open and obvious,”
and the Court of Appeals reversed.

I agree with the trial court that, given the wintry conditions that
existed at the time of plaintiff’s fall, the potential for the parking lot to be
icy should have been well understood by plaintiff. The Court of Appeals
held that because it stopped snowing by 11:00 a.m., and because plaintiff
did not fall until 3:30 p.m., plaintiff had no reason to know that the
parking lot would be icy. I strongly disagree. A lifelong resident of
Michigan (or, indeed, a lifelong resident of any other state, province, or
country standing even a roughly equivalent distance from the equator)
should be well aware that when it snows, and when temperatures are
below freezing, ice may form on parking lots, and that such ice may
remain until temperatures rise above freezing. Because plaintiff should
have known that the parking lot might be icy, the ice was fully “open and
obvious.”

I would reverse the Court of Appeals and reinstate the trial court’s
order granting defendant’s motion for summary disposition.

CORRIGAN and YOUNG, JJ., joined the statement of MARKMAN, J.

GRIEVANCE ADMINISTRATOR V MUSILLI AND BAUMGARDNER, No. 142058.
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Reconsideration Denied December 1, 2010:

PEOPLE V GEBORKOFF, No. 140924; Court of Appeals No. 288242. Leave
to appeal denied at 487 Mich 856.

Appeal Dismissed on Stipulation December 1, 2010:

TUS V HURT, No. 139769; Court of Appeals No. 281007. Leave to
appeal granted at 486 Mich 910.

Order Granting Oral Argument in Case Pending on Application for Leave
to Appeal Entered December 3, 2010:

FARMERS INSURANCE EXCHANGE V YOUNG, No. 141571; Court of Appeals
No. 275584. We direct the clerk to schedule oral argument on whether to
grant the application or take other peremptory action. MCR 7.302(H)(1).
The parties may file supplemental briefs within 42 days of the date of this
order, but they should not submit mere restatements of their application
papers.

Persons or groups interested in the determination of the issues
presented in this case may move the Court for permission to file briefs
amicus curiae.

Leave to Appeal Denied December 3, 2010:

HERITAGE IN THE HILLS HOMEOWNERS ASSOCIATION V HERITAGE OF AUBURN

HILLS LLC, No. 140956; Court of Appeals No. 286074.
KELLY, C.J., and HATHAWAY, J., would vacate part VI of the Court of

Appeals’ opinion concerning the trial court’s holdings related to the
individual owners and remand this case to the Court of Appeals for
plenary consideration of plaintiff Luttermoser’s arguments.

MAJORS V HOWELL, No. 141245; Court of Appeals No. 289972.

DUNN V MATATALL, No. 141316; Court of Appeals No. 291254.
HATHAWAY, J., would grant leave to appeal.

PEOPLE V BERNARD, No. 141341; Court of Appeals No. 296334.

PEOPLE V JESSIE WALTON, No. 141413; Court of Appeals No. 291147.

PHELPS ESTATE V ALLSTATE PROPERTY AND CASUALTY INSURANCE COMPANY,
No. 141425; Court of Appeals No. 289537.

HATHAWAY, J., would grant leave to appeal.

PEOPLE V SHAD GIBSON, No. 141459; Court of Appeals No. 297417.
KELLY, C.J., would remand this case to the trial court for reconsidera-

tion of the scoring of offense variable 10.
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RICHMOND TOWNSHIP V RONDIGO LLC ,Nos. 141462 and 141463; Court of
Appeals Nos. 288625 and 290054.

HAWKINS V DEPARTMENT OF CORRECTIONS, No. 141467; Court of Appeals
No. 293478.

KELLY, C.J., and HATHAWAY, J., would grant leave to appeal.

COLEMAN V APPLEBEE’S OF MICHIGAN, INCORPORATED, No. 141505; Court of
Appeals No. 288878.

KELLY, C.J., and HATHAWAY, J., would grant leave to appeal.

JASTIFER V JASTIFER, No. 141532; Court of Appeals No. 291988.

PEOPLE V HUTTER, No. 141539; Court of Appeals No. 291140.

Reconsideration Denied December 3, 2010:

SCHOOLEY V CONSOLIDATED ROADHOUSE OF TAYLOR, LLC, No. 139294;
Court of Appeals No. 291284. Leave to appeal denied at 486 Mich 918.

KELLY, C.J. (concurring). It is well-settled that “[a] denial of leave to
appeal has no precedential value.”1 Thus, the dissent can be reassured,
this order and our May 21, 2010, order denying leave to appeal do not
constitute a “conclusion” on which the “imposition of strict liability upon
a business” can be premised.2

It is undisputed in this case that defendant’s toilet paper dispenser
broke plaintiff’s hand when she was using it in a normal manner while a
patron in defendant’s restaurant. It is also undisputed that checking
whether the dispensers were in the “locked” position was not part of
defendant’s routine restroom inspections. Thus, if a jury concluded that
the dispensers constituted a “dangerous condition,” it could certainly
conclude that defendant’s inspections were insufficient to satisfy its duty
to inspect the premises.

By denying reconsideration of our denial of leave to appeal, this Court
has not decided whether plaintiff should recover damages from defen-
dant. It has merely decided that the Court of Appeals and the trial court
were correct in allowing the case to continue. As always, the burden will
be on plaintiff at trial to show that her injury occurred because the
dispenser represented an unreasonable risk of harm. As always, she will
be required to show that defendant knew or should have known of the
risk. It is not for this Court but rather for the jury to decide if the
dispenser that harmed her constituted a dangerous condition.3

1 Tebo v Havlik, 418 Mich 350, 363 n 2 (1984) (opinion by BRICKLEY, J.);
id. at 371 n 2 (opinion by RYAN, J.); id. at 380 n 18 (opinion by LEVIN, J.).

2 Post at 982-983.
3 The dissent concludes that the hazard in this case could not have

reasonably been anticipated as a matter of law. But that conclusion rests
on speculation. There is no evidence that defendant’s employees in-
spected its toilet paper dispensers to see if they were closed. In fact,
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It would be improper for this Court to rule that an ordinary instru-
ment like a toilet paper dispenser could never cause compensable harm
for the mere reason that it is used in people’s day-to-day lives. The
dissenters would have us believe that great harm is done to the rule of
law by our denial here. My belief is that the great harm would be for this
Court to reverse both lower courts and alter settled law that holds that
(1) “[t]he landowner has a duty of care, not only to warn the ‘invitee’ of
any known dangers, but to also make the premises safe, which requires
the landowner to inspect the premises and, depending upon the circum-
stances, make any necessary repairs or warn of any discovered hazards,”4

and (2) a lawsuit should not be dismissed on summary disposition where
a genuine issue of material fact has been shown to exist. MCR
2.116(C)(10).

MARKMAN, J. (dissenting). I strongly dissent, and would grant defen-
dant’s motion for reconsideration, vacate this Court’s May 21, 2010,
order, and reverse the trial court’s denial of defendant’s summary
disposition motion. I continue to believe that an ordinary toilet paper
dispenser does not constitute a “dangerous condition” causing “an
unreasonable risk of harm” on a business premises. Lugo v Ameritech
Corp, 464 Mich 512, 516 (2001).

As already set forth in my statement dissenting from the denial of
leave to appeal in this case, Schooley v Consolidated Roadhouse of Taylor,
LLC, 486 Mich 918, 920 (2010), plaintiff alleges that, while she was using
the restroom at defendant’s restaurant, a plastic toilet paper dispenser
fell open and injured her hand. The trial court denied defendant’s motion
for summary disposition, and the Court of Appeals and this Court denied
defendant’s applications for leave to appeal.

In its motion for reconsideration, defendant argues that if this Court’s
order is allowed to stand, there will be “no more negligence/premises
liability law in the State of Michigan.” While that assertion is perhaps
slightly hyperbolic, it is hard to understand the actions of the majority as
anything other than the imposition of strict liability upon a business for
an accident occurring on its property. The law, at least as it has always
previously existed, has never imposed such an obligation upon a premises
owner. Rather, the law was clear that “[t]he duty a possessor of land owes
his invitees is not absolute . . . it does not extend to conditions from
which an unreasonable risk cannot be anticipated.” Williams v Cunning-
ham Drug Stores, 429 Mich 495, 500 (1988) (emphasis added). The law
was clear that a plaintiff must show a “dangerous condition” that caused
“an unreasonable risk of harm” that the landowner “knows or should
know invitees will not discover, realize, or protect themselves against.”
Bertrand v Alan Ford, Inc, 449 Mich 606, 609 (1995). Because a toilet

plaintiff argued before the trial court that defendant’s restaurant man-
ager conceded that the dispensers were not inspected even though he was
aware that customers tampered with them. Thus, it is proper to leave the
determination of the truth of the assertion to a jury, not to this Court.

4 Wymer v Holmes, 429 Mich 66, 71 n 1 (1987), overruled on other
grounds by Neal v Wilkes, 470 Mich 661 (2004).
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paper dispenser hardly constitutes “a dangerous condition”; because a
toilet paper dispenser does not create “an unreasonable risk of harm”
that should be “anticipated”; because a toilet paper dispenser that may
come open once every 3 to 4 years does not constitute “notice” of a
dangerous condition; and because defendant here was at least ordinarily
diligent in fulfilling its duty to inspect its premises and warn patrons of
hazardous conditions, plaintiff cannot sustain her lawsuit.

Indeed, defendant satisfied the exact standard that the concurring
justice invokes. Citing Wymer v Holmes, 429 Mich 66, 71 n 1 (1987),
overruled on other grounds by Neal v Wilkes, 470 Mich 661 (2004), the
concurrence correctly states that “[t]he landowner has a duty of care, not
only to warn the invitee of any known dangers, but the additional
obligation to make the premises safe, which requires the landowner to
inspect the premises and, depending upon the circumstances, make any
necessary repairs or warn of any discovered hazards.” The concurrence
fails to acknowledge, however, that the defendant-restaurant here did
inspect the premises—in fact, it inspected the restroom regularly at 15 to
30 minute intervals—and did not discover any hazards. Thus, how could
it make any “necessary repairs” or “warn” its customers when there were
no necessary repairs to make and there were no hazards of which to
warn? There is no genuine issue of material fact on this question that
would preclude summary disposition under MCR 2.116(C)(10).

The majority’s contrary conclusion is inconsistent with the law of this
state, which has always recognized that liability should not attach for
ordinary conditions on property that persons must routinely negotiate in
their day-to-day lives. If the toilet paper dispenser at issue here serves to
impose liability on a landowner, the number of ordinary and innocuous
things that will do the same is limitless. If the defendant restaurant’s
inspections in this case are insufficient to satisfy its duty, premise owners
will be held to an effectively strict-liability standard, under which they
must inspect their premises for “conditions from which [even] an
unreasonable risk cannot be anticipated.” Williams, 429 Mich at 500. In-
deed, if I understand the concurring justice correctly, it was not enough
for defendant to have inspected the restroom every 15 to 30 minutes for
any hazards that could reasonably have been anticipated, such as wet
floors. Nor was it enough for defendant to visually check that its toilet
paper dispensers were in a proper position, excluding presumably those
dispensers located in stalls being utilized at the time. Rather, defendant
apparently also had a legal duty to inspect for hazards that could not
reasonably have been anticipated, such as a toilet paper dispenser
opening unexpectedly even when it appeared closed.

According to the concurring Chief Justice, “there is no evidence” that
defendant’s employees inspected its toilet paper dispensers, and any such
conclusion “rests on speculation.” I disagree. In my view, this conclusion
is inescapable as it derives from a logical deduction from the uncontro-
verted evidence. The evidence established that defendant’s employees
inspected the restroom every 15 to 30 minutes. Common sense would
seem to dictate that these employees had their eyes open when they
performed the restroom inspections, and therefore that they would have
seen if a toilet paper dispenser had been in an improper and “hazardous”
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position. Such “speculation,” in my judgment, does not require that this
case must be relegated “to a jury,” and cannot be decided as a matter of
law.

In sum, if the majority continues to abide by the understanding of
premises liability reflected in this case, the effect will be severely
damaging upon even the most responsible business and private landown-
ers in this state. As correctly observed by the defendant restaurant:

When this Court [holds] that something as innocuous as a
routine, toilet paper dispenser constitutes a “dangerous condition”
causing an “unreasonable risk of harm,” without any evidence
that the defendant business created, knew, or should have known
that such an ordinary device on its premises constituted such a
danger, then any accident that occurs on the premises of a business
establishment in this state becomes compensatory.
CORRIGAN and YOUNG, JJ., joined the statement of MARKMAN, J.

GRAVES V STATE FARM MUTUAL INSURANCE COMPANY, No. 140897; Court of
Appeals No. 289822. Leave to appeal denied at 487 Mich 856.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

Leave to Appeal Denied December 7, 2010:

CALDERON V AUTO-OWNERS INSURANCE COMPANY, No. 138805; Court of
Appeals No. 283313.

KELLY, C.J. (concurring). I concur in the Court’s order denying
Auto-Owners Insurance Company’s application for leave to appeal. I
write separately to respond to the dissent. It suggests that the issue of
domicile should be decided as a matter of law because the facts “are not
in dispute.” However, material facts are in dispute.

Arthur Krumm, age 29, was severely injured when a car in which he
was a passenger was involved in a single-car accident in North Carolina
on May 16, 2003. Krumm had no automobile insurance, and the driver of
the car was not insured under a Michigan no-fault policy. As a result of
the accident, Krumm sustained traumatic brain injuries, and plaintiff,
Krumm’s sister, was appointed as his legal guardian. Krumm’s condition
apparently prevented him from giving a deposition or otherwise explain-
ing where he was domiciled at the time of the accident.

Auto-Owners initially paid no-fault benefits arising from Krumm’s
injuries based on the theory that he was domiciled in Fife Lake,
Michigan, with his grandmother, who had a no-fault policy with defen-
dant.1 However, it discontinued the benefits and asserted that Krumm
was not entitled to them because he was not domiciled with his grand-
mother. Plaintiff sued Auto-Owners, seeking personal protection insur-

1 MCL 500.3114(1) provides that a person with injuries arising from a
motor vehicle accident may claim Michigan no-fault benefits under the
policy of a spouse or relative domiciled in the same household.
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ance benefits and underinsured motorist benefits under Krumm’s grand-
mother’s policy. The trial court granted Auto-Owners’ motion for
summary disposition, and the Court of Appeals reversed.

In concluding that the Court of Appeals erred in reversing the trial
court’s grant of summary disposition, the dissent focuses mainly on
Krumm’s domiciliary intent. However, additional factors must be
weighed when determining a person’s domicile for purposes of MCL
500.3114(1) including (1) the formality or informality of the relationship
between the claimant and members of the insured’s household, (2)
whether the claimant lives in the same house, within the same curtilage,
or on the same premises as the insured, (3) the existence or lack of
another lodging for the claimant, (4) the claimant’s mailing address, (5)
whether the claimant maintains possessions at the insured’s home, (6)
whether the insured’s address appears on the claimant’s driver’s license,
(7) whether the claimant has a bedroom in the insured’s home, and (8)
whether the claimant is dependent on the insured for financial support.
Workman v Detroit Auto Inter-Ins Exch, 404 Mich 477, 496-97 (1979);
Dairyland Ins Co v Auto-Owners Ins Co, 123 Mich App 675 (1983).

The facts pertinent to these factors add additional support to plain-
tiff’s assertion that Krumm was domiciled with his grandmother in
Michigan at the time of the accident. Plaintiff submitted evidence that (1)
Krumm’s grandmother’s relationship to Krumm was actually that of a
mother rather than grandmother; Krumm’s grandmother adopted him
when he was a young boy and raised him, (2) Krumm visited Arkansas
only periodically and always returned to his grandmother’s house in
Michigan, (3) Krumm was estranged from his wife; he did not have a
residence in Arkansas, but moved from place to place, living a transient
lifestyle, (4) Krumm received mail at his grandmother’s address in
Michigan, (5) Krumm kept possessions at his grandmother’s house, (6)
Krumm did not have a driver’s license in any state, but he had a Michigan
identification card and a voter’s registration card both listing his grand-
mother’s address in Michigan, and (7) Krumm had his own bedroom in
his grandmother’s house.

By focusing on the first factor, Krumm’s domiciliary intent, the
dissent fails to consider the evidence that plaintiff presented in opposi-
tion to the motion for summary disposition. This ignores the standard of
review a court must use when a defendant seeks summary disposition
under MCR 2.116(C)(10). The court must review the evidence submitted
by the parties in the light most favorable to the party opposing the
motion. West v Gen Motors Corp, 469 Mich 177, 183 (2003). In this case,
plaintiff presented material facts that created a genuine issue when
opposing the summary disposition motion. The facts must be viewed in
the light most favorable to plaintiff.

Moreover, the dissent also errs in its summary of the evidence
involving plaintiff’s intent. Because the accident incapacitated Krumm,
he was unable to testify about where he was domiciled. Friends and
family members gave deposition testimony regarding his domiciliary
intent. It was conflicting. Some witnesses testified that plaintiff intended
to remain in Arkansas, at least temporarily, and some testified that he
intended to return to his grandmother’s. As the Court of Appeals noted:
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“There was no evidence presented that Krumm planned to remain in
Arkansas permanently, but there was evidence presented from multiple
sources that Krumm intended to move back to Michigan and verbally
declared that intent.” Calderon v Auto-Owners Ins Co, unpublished
opinion per curiam of the Court of Appeals, issued March 24, 2009
(Docket No. 283313).

The totality of evidence, viewed in the light most favorable to plaintiff,
may not prove that Krumm resided with his grandmother. However, it
provides a basis for a reasonable jury to conclude that he was domiciled
with her at the time of the accident. Given the conflicting evidence
regarding domiciliary intent and considering the other Workman-
Dairyland factors, a genuine issue of material fact exists about Krumm’s
domicile. It should be submitted to a jury. I agree with the Court of
Appeals that summary disposition should not have been granted.

MARKMAN, J. (dissenting). I respectfully dissent from the order denying
defendant’s application. Under no circumstances, in my judgment, could
it be fairly said that, at the time of the accident in this case, Arthur
Krumm was “domiciled in the same household” as his grandmother in
Michigan for purposes of personal protection insurance under our
no-fault act. Accordingly, I would reverse the judgment of the Court of
Appeals and remand to the trial court for reinstatement of its order
granting summary disposition in favor of defendant.

Under Michigan’s no-fault act, personal protection insurance benefits
are available to “the person named in the policy, the person’s spouse, and
a relative of either domiciled in the same household . . . .” MCL
500.3114(1). “Domicile [is] that place where a person has voluntarily
fixed his abode not for a mere special or temporary purpose, but with a
present intention of making it his home, either permanently or for an
indefinite or unlimited length of time.” Henry v Henry, 362 Mich 85,
101-102 (1960) (citation omitted). “Generally, the determination of
domicile is a question of fact. However, where . . . the underlying facts are
not in dispute, domicile is a question of law for the court.” Fowler v Auto
Club Ins Ass’n, 254 Mich App 362, 364 (2002).

The facts here are not in dispute. Krumm, who was born and raised in
Michigan by his grandmother, abandoned his ties to Michigan and moved
to Arkansas in 2002 with his wife and children, where he lived and
worked for 13 months prior to his accident. In each of his many
encounters with Arkansas public safety authorities, Krumm identified
himself as an Arkansas resident with an Arkansas address. Indeed, as
best as it can be discerned from the record, from approximately 1993 to
1998, Krumm had only lived intermittently with his grandmother, and
from 1999 to 2002, numerous police reports indicate that he had not lived
with his grandmother. Then, in May of 2003, while searching for work in
North Carolina, Krumm was injured in the accident. Krumm’s legal
guardian brought suit against defendant Auto-Owners claiming that he
was entitled to first-party benefits under his grandmother’s policy
because he had been domiciled in her home. After extensive discovery, the
trial court granted defendant’s motion for summary disposition, holding
that Krumm was not “domiciled in the same household” as his grand-
mother. Yet, based on statements that Krumm intended to return to
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Michigan at some uncertain time in the future, the Court of Appeals held
that a question of fact existed as to whether Krumm had been domiciled
in Michigan.

By denying leave to appeal, the majority leaves intact a lower court
decision that holds that a 29-year-old married man with children, who
had been living in another state for a significant period of time, may be
considered “domiciled” in Michigan. Even viewing the evidence in a light
most favorable to plaintiff, hearsay statements that Krumm intended to
return to Michigan do not provide a reasonable basis for finding that he
was “domiciled in the same household” as his grandmother. An intent to
return to his grandmother’s house at some indefinite time in the future,
or “some day,” is insufficient to find that Krumm was “domiciled in the
same household” as his grandmother, in light of the understanding of
domicile as that place where a person has the “present intention” of
making his home. If evidence that a person has been “contemplating,”
“mulling over,” “pondering,” or “speculating about,” the idea of return-
ing to a place at which he lived intermittently in the past is deemed
adequate to sustain a finding of domicile, then traditional notions of this
concept will be eroded. The financial consequences of the majority’s
creative understanding of “domicile” will, of course, be borne by policy
holders in Michigan through higher premiums.

Despite the Chief Justice’s assertion to the contrary, the facts here are
not “in dispute,” only their relevance. Her concurring statement identifies a
laundry-list of factors drawn from case-law that may or may not be relevant
in particular cases in determining domicile, and asserts that I have failed in
this dissent to mention each of these. However, even the Chief Justice’s
enumeration of factors falls well short of identifying the “totality of
circumstances” that conceivably could be relevant in the determination of a
domicile. There is no end to the universe of factors that could be relevant to
such a determination in a proper case. However, what is dispositive here is
the standard by which domicile is determined—domicile exists only in that
place “where a person has voluntarily fixed his abode not for a mere special
or temporary purpose, but with a present intention of making it his home,
either permanently or for an indefinite or unlimited length of time.” I have
set forth the entirety of factors that, in my judgment, conduce toward a
finding that domicile—wherever it obtained for Krumm at the time of the
accident—did not obtain at his grandmother’s house in Michigan. I do not
believe that a reasonable finder of fact could have aggregated the factors
collected by the Chief Justice to reasonably conclude any differently.

CORRIGAN, J., joined the statement of MARKMAN, J.

Summary Disposition December 10, 2010:

MARTIN V LEDINGHAM, No. 138636; reported below: 282 Mich App
158. In lieu of granting leave to appeal, we reverse the judgment of the
Court of Appeals, and we remand this case to the Emmet Circuit Court
for entry of an order denying the defendant’s motion for summary
disposition. Because the plaintiff’s expert witness testified at his deposi-
tion that, if the nurses had timely informed the treating physician of the
plaintiff’s deteriorating condition, the standard of care would have
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required the treating physician to treat the plaintiff differently than he
did, while the treating physician averred in his affidavit that he would
not have treated the plaintiff any differently than he did even if the
nurses had timely informed him of the plaintiff’s deteriorating condition,
a question of material fact exists that must be resolved by a jury. That is,
having presented expert testimony regarding the treatment that the
plaintiff, pursuant to the standard of care, should have received in the
first 72 hours post-surgery, the treating physician’s averment that he
would have acted in a manner contrary to this standard of care presents
a question of fact and an issue of credibility for the jury to resolve. See
White v Taylor Distrib Co, 482 Mich 136, 141 (2008) (stating that a
question of material fact existed for the jury to decide because the
defendant’s deposition testimony that he “felt great” before he blacked
out was called into question by the defendant’s treating physicians’
deposition testimony that the “defendant’s condition would have caused
ongoing symptoms such as cramps and pain”). We agree with the
assertion in Judge GLEICHER’s concurring opinion in Ykimoff v W A Foote
Mem Hosp, 285 Mich App 80, 121, 124 (2009), that the Court of Appeals
“incorrectly decided Martin,” and that “plaintiff’s expert testimony
called into question the credibility of the surgeons’ affidavits by asserting
that the standard of care applicable to the affiants required swifter
intervention.”

Leave to Appeal Denied December 10, 2010:

YKIMOFF V W A FOOTE MEMORIAL HOSPITAL, No. 139561; reported below:
285 Mich App 80.

HUGHES V AMERISTAR JET CHARTER, INCORPORATED, No. 141315; Court of
Appeals No. 296152.

PATTY V AMERISTAR JET CHARTER, INCORPORATED, No. 141317; Court of
Appeals No. 296153.

In re BRATCHER, No. 141686; Court of Appeals No. 295727.

STUDLEY V HILL TOWNSHIP, No. 142190; Court of Appeals No. 300782.
YOUNG, J. (concurring). I concur in the order denying leave. This case

comes to us on an interlocutory appeal, and the defendants have not
shown that their rights will be irreparably damaged by the failure of this
Court to intervene at this time.

The defendants claim that, contrary to Tomecek v Bavas, 482 Mich
484 (2008), the plaintiffs are attempting to effect a change in substantive
property rights through proceedings under the Land Division Act (LDA),
MCL 560.101 et seq. However, the record below is simply not sufficiently
developed to determine the merits of defendants’ claim, especially since
no final order has affected defendants’ substantive property rights.
Furthermore, the defendants may appeal by right any final order or
judgment that purports to alter their substantive property rights. Ac-
cordingly, there is no need for this Court to intervene at this time.
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Summary Disposition December 16, 2010:

ANGEL V A1 SOUTH/GRAND RAPIDS GRIFFINS, No. 141169; Court of
Appeals No. 295015. Pursuant to MCR 7.302(H)(1), in lieu of granting
leave to appeal, we remand this case to the Court of Appeals for
consideration as on leave granted. We do not retain jurisdiction.

JOHN GUIDOBONO II REVOCABLE TRUST AGREEMENT V JONES, No. 141522;
Court of Appeals No. 290589. Pursuant to MCR 7.302(H)(1), in lieu of
granting leave to appeal, we vacate the judgment of the Court of Appeals
in part. The Court of Appeals erred in concluding that the doctrine of
acquiescence applies to easements. See, e.g., West Mich Dock & Market
Corp v Lakeland Investments, 210 Mich App 505 (1995); McQueen v
Black, 168 Mich App 641 (1998); Wood v Denton, 53 Mich App 435 (1974).
In all other respects, the application for leave to appeal is denied, because
we are not persuaded that the questions presented should be reviewed by
this Court.

Leave to Appeal Denied December 16, 2010:

PEOPLE V CORREA, No. 141388; Court of Appeals No. 290271.
MARKMAN, J. (concurring). I concur in this Court’s decision to deny

leave to appeal. However, I take this opportunity to express my concerns
regarding this Court’s decision in People v Bullock, 440 Mich 15 (1992),
and its establishment of proportionality review of criminal sentences
under Const 1963, art 1, § 16, which provides that “cruel or unusual
punishment shall not be inflicted.” Bullock held that proportionality is a
component of “cruel or unusual” punishment even though as early as
1890, this Court had rejected such an understanding of the Constitution.
People v Morton, 80 Mich 634 (1890). As this Court explained in Morton:

Counsel for defendants claims that, as properly understood, it
means, when used in this connection, punishment out of propor-
tion to the offense. If by this is meant the degree of punishment, we
do not think the contention correct. . . .

“We first find the injunction against cruel and unusual punish-
ment in the Declaration of Rights, presented by the convention to
William and Mary before settling the crown upon them in
1688. That declaration recites the crimes and errors which had
made the revolution necessary. These recitals consist of the acts
only of the former king and the judges appointed by him, and one
of them was that ‘illegal and cruel punishment had been inflicted.’
* * * The punishments complained of were the pillories, slittings,
and mutilations which the corrupt judges of King James had
inflicted without warrant of law, and the declaration was aimed at
the acts of the executive; for the judges appointed by him, and
removable at pleasure, were practically part of the executive. It
clearly did not then refer to the degree of punishment, for the
criminal law of England was at that time disgraced by the
infliction of the very gravest punishment for slight offenses, even
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petit larceny then being punishable with death. But the declara-
tion was intended to forbid the imposition of punishment of a kind
not known to the law, or not warranted by the law.” [Id. at 638
(citation omitted) (emphasis added).]

The Court then proceeded to quote Justice COOLEY’s treatise, Constitu-
tional Limitations:

“Probably any punishment declared by statute for an offense
which was punishable in the same way at the common law could
not be regarded as cruel or unusual, in the constitutional sense.
And probably any new statutory offense may be punished to the
extent and in the mode permitted by the common law for offenses
of similar nature. But those degrading punishments, which in any
state had become obsolete before its existing constitution was
adopted, we think may well be held forbidden by it as cruel and
unusual. We may well doubt the right to establish the whipping-
post and the pillory in states where they were never recognized as
instruments of punishment, or in states whose constitutions,
revised since public opinion had banished them, have forbidden
cruel and unusual punishments. In such states the public senti-
ment must be regarded as having condemned them as cruel, and
any punishment which, if ever employed at all, has become
altogether obsolete, must certainly be looked upon as unusual.”
[Id. at 638-639 (citation omitted) (emphasis added).]

The Court then concluded that because “[i]mprisonment for larceny is,
and always has been, in this country and in all civilized countries, one of
the methods of punishment,” it does not violate the Cruel or Unusual
Punishment Clause. Id. at 639 (emphasis added).

While “the Clause disables the Legislature from authorizing particu-
lar forms or ‘modes’ of punishment—specifically, cruel methods of
punishment that are not regularly or customarily employed,” the clause
“contains no proportionality guarantee” and, thus, “ ‘the length of the
sentence actually imposed is purely a matter of legislative prerogative.’ ”
Harmelin v Michigan, 501 US 957, 962, 965, 976 (1991) (opinion of
Scalia, J., joined by Rehnquist, C.J.) (citation omitted).1 Indeed, “to use
the phrase ‘cruel and unusual punishment’ to describe a requirement of
proportionality would have been an exceedingly vague and oblique way of
saying what Americans were well accustomed to saying more directly.”
Id. at 977. “[T]he Clause does not expressly refer to proportionality or
invoke any synonym for that term, even though the Framers were
familiar with the concept, as evidenced by several founding-era state
constitutions that required (albeit without defining) proportional pun-
ishments.” Graham v Florida, 560 US ___; 130 S Ct 2011, 2044 (2010)

1 US Const, Am VIII prohibits the infliction of “cruel and unusual
punishments.” (Emphasis added.) The relevance of the distinction be-
tween “and” and “or” in the United States and Michigan constitutions,
respectively, was at issue in Bullock.
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(Thomas, J., dissenting); see also, generally, Solem v Helm, 463 US 277
(1983); Ewing v California, 538 US 11 (2003).

Furthermore, “[w]hile there are relatively clear historical guidelines
and accepted practices that enable judges to determine which modes of
punishment are ‘cruel and unusual,’ proportionality does not lend itself
to such analysis.” Harmelin, 501 US at 985 (emphasis in the original).
That is, I fail to see how I, as a judge, am any more qualified than the
Legislature, as the representative body of the people, to determine the
proportionality of a sentence. In her opinion concurring in part and
dissenting in part in Bullock, 440 Mich at 63-64, Justice RILEY quoted the
amicus curiae brief of the Prosecuting Attorneys Association of Michigan:

“[I]f ‘evolving standards of decency’ as to the appropriate
(proportionate) sentence for a crime are to be the measure of the
constitutionality of a legislatively set penalty, how is such an
inquiry to be carried out? What is the measure? What informs the
judgment? What tools does a court have to make it? What enables
a court to overrule society’s expression of its ‘standard of decency,’
communicated through statute, imposing a different standard,
which is also supposed to be society’s standard and not the court’s?
Would not the court’s role be to discover or identify society’s
‘standard of decency’—not what it should be, but what it is, and
how better could society express [its] standard of decency than
through its elected lawmakers? The alternative . . . for the judi-
ciary is that
“it is for us (the judiciary) to judge, not on the basis of what we
perceive the Eighth Amendment originally prohibited, or on the
basis of what we perceive the society through its democratic
processes now overwhelmingly disapproves, but on the basis of
what we think ‘proportionate’ and ‘measurably contributory to
acceptable goals of punishment’—to say and mean that, is to
replace judges of the law with a committee of philosopher-kings.
Standford v Kentucky [492 US 361, 379; 109 S Ct 2969; 106 L Ed
2d 306, 324 (1989)].” [Opinion of Scalia, J., emphasis in original.]

As Justice Thomas recently explained in responding to the majority’s
admittedly “independent” “moral” determination that the constitution
does not permit a juvenile offender to be sentenced to life in prison
without parole for a non-homicide offense:

I am unwilling to assume that we, as members of this Court,
are any more capable of making such moral judgments than our
fellow citizens. Nothing in our training as judges qualifies us for
that task, and nothing in Article III gives us that authority.
[Graham, 560 US at ___; 130 S Ct at 2043 (Thomas, J., dissent-
ing).]

And as Justice Scalia also remarked:
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[T]he Court having pronounced that the Eighth Amendment is
an ever-changing reflection of “the evolving standards of decency’
in our society, it makes no sense for the Justices then to prescribe
those standards rather than discern them from the practices of our
people. [Roper v Simmons, 543 US 551, 616 (2005) (Scalia, J.,
dissenting) (emphasis in the original).]

“Proportionality review . . . threatens to undermine the democratic pro-
cess by preventing the legislative branch from performing one of its most
basic functions—defining crime and punishment.” Casenote, Atkins v
Virginia: Nothing left of the independent legislative power to punish and
define crime, 11 Geo Mason L R 805, 876 (2003).

Because imprisonment is not a cruel or unusual method of punish-
ment, the Court of Appeals did not err in holding that defendant’s
minimum sentence of 25 years in prison does not violate the cruel or
unusual punishment clause. For that reason, I concur in this Court’s
decision to deny leave to appeal. However, at some point, this Court
should revisit Bullock’s establishment of proportionality review of crimi-
nal sentences and reconsider Justice RILEY’s dissenting opinion in that
case.

CORRIGAN and YOUNG, JJ., joined the statement of MARKMAN, J.
KELLY, C.J., and CAVANAGH, J., would grant leave to appeal.

MIDWEST BUS CORPORATION V DEPARTMENT OF TREASURY, No. 140990;
reported below: 288 Mich App 334.

CAVANAGH, J., would grant leave to appeal.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V MARVIN MILLER, No. 141014; reported below: 288 Mich App
207.

PEOPLE V GORECKI, Nos. 141302 and 141303; Court of Appeals Nos.
288902 and 288965.

KELLY, C.J., would grant leave to appeal.

RUBENFAER V PHC OF MICHIGAN, INCORPORATED, No. 141464; Court of
Appeals No. 289044.

MYERS V MARSHALL MEDICAL ASSOCIATES, No. 141476; Court of Appeals
No. 295686.

CISTRUNK V OAKWOOD HERITAGE HOSPITAL, No. 141485; Court of Appeals
No. 287457.

EVERETT V AUTO OWNERS INSURANCE COMPANY, No. 141491; Court of
Appeals No. 287640.

KELLY, C.J., and HATHAWAY and DAVIS, JJ., would grant leave to appeal.

PEOPLE V SWAIN, No. 141504; reported below: 288 Mich App 609.
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KELLY, C.J., and CAVANAGH and HATHAWAY, JJ., would grant leave to
appeal.

In re STILLSON ESTATE, No. 141546; Court of Appeals No. 286777.

PEOPLE V BACON, No. 141564; Court of Appeals No. 298187.
KELLY, C.J., and CAVANAGH, J., would remand this case to the Court of

Appeals for consideration as on leave granted.

PEOPLE V HARRISON, No. 141828; Court of Appeals No. 299108.

Rehearing Denied December 17, 2010:

In re CERTIFIED QUESTION FROM THE UNITED STATES DISTRICT COURT FOR

THE EASTERN DISTRICT OF MICHIGAN (WAESCHLE V OAKLAND COUNTY MEDICAL

EXAMINER), No. 140263. Reported at 488 Mich 1.

Leave to Appeal Granted December 17, 2010:

PROGRESSIVE MICHIGAN INSURANCE COMPANY V SMITH, No. 141255; re-
ported below: 287 Mich App 537.

Order Granting Oral Argument in Case Pending on Application for Leave
to Appeal Entered December 17, 2010:

PEOPLE V DUNCAN, No. 141672; Court of Appeals No. 292602. At oral
argument, the parties shall address whether the trial court abused its
discretion in granting the defendant a new trial, for the reasons stated in
the Court of Appeals dissenting opinion.

CAVANAGH, J., would deny leave to appeal.

Leave to Appeal Denied December 17, 2010:

CLARK V SWARTZ CREEK COMMUNITY SCHOOLS, No. 141394; Court of
Appeals No. 295830.

MARKMAN, J. (concurring). I concur in this Court’s decision to deny
leave to appeal. The Legislature established the State Tenure Commis-
sion and vested with it “such powers as are necessary to carry out and
enforce the provisions of [the Teachers’ Tenure Act],” including the
authority to determine whether a school district has established “reason-
able and just cause” for a tenured teacher’s discharge. MCL 38.137; MCL
38.101. A decision of the tenure commission must be upheld if there is
“competent, material, and substantial evidence on the whole record” to
support the tenure commission’s findings. Const 1963, art 6, § 28. There-
fore, the job of this Court is not to determine whether, in our own
judgment, we believe a teacher should or should not be discharged, but
only whether there is “competent, material and substantial evidence” on
the record to sustain the decision of the tenure commission. There may
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well be instances in which individual justices share the school district’s
concerns regarding the fitness of a teacher, but in which nonetheless we
are obligated under the law to uphold the commission. I fully understand
the concerns of the school district, and parents, that children not be
instructed by a person whom they believe to be mentally unfit. Under the
law enacted by their Legislature, however, the district bears the burden
of proof of demonstrating this fact.

In re SESSIONS, No. 142085; Court of Appeals No. 295145.

Leave to Appeal Denied December 20, 2010:

PEOPLE V BECK, No. 140962; Court of Appeals No. 295319.

McCORMICK V MCCORMICK, No. 140986; Court of Appeals No. 283209.

PEOPLE V PHELPS, No. 141041; reported below: 288 Mich App 123.

PEOPLE V HALCOMB, No. 141057; Court of Appeals No. 296470.

ONE’S TRAVEL LTD V DEPARTMENT OF TREASURY, Nos. 141080 and
141081; reported below: 288 Mich App 48.

DURAY DEVELOPMENT V PERRIN, No. 141106; reported below: 288 Mich
App 143.

OSHTEMO CHARTER TOWNSHIP V KALAMAZOO COUNTY ROAD COMMISSION, No.
141151; reported below: 288 Mich App 296.

CHELSEA INVESTMENT GROUP LLC v CITY OF CHELSEA, No. 141188; re-
ported below: 288 Mich App 239.

PEOPLE V THOMAS WRIGHT, No. 141354; Court of Appeals No. 295472.

PEOPLE V DOMINIQUE MAYES, No. 141373; Court of Appeals No. 290962.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V GORDON-NIX, No. 141478; Court of Appeals No. 297920.

PEOPLE V CRUZ, No. 141508; Court of Appeals No. 289052.

ARATH II, INCORPORATED V HEUKELS COUNTY DRAIN DISTRICT, No. 141509;
reported below: 288 Mich App 324.

PEOPLE V SANFORD, No. 141527; Court of Appeals No. 289439.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

36TH DISTRICT COURT V AFSCME LOCAL 3308, No. 141536; Court of
Appeals No. 291643.

PEOPLE V ROBERSON, No. 141538; Court of Appeals No. 291436.
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PEOPLE V AUGUST, No. 141568; Court of Appeals No. 290472.

PEOPLE V WOODLEY, No. 141592; Court of Appeals No. 291040.

PEOPLE V COUSINO, No. 141593; Court of Appeals No. 296539.

PEOPLE V MCLEMORE, No. 141594; Court of Appeals No. 298388.

PEOPLE V HERCULES-LOPEZ, No. 141599; Court of Appeals No. 280887.

KATZ V RIVERWOOD SUBDIVISION HOMEOWNERS ASSOCIATION, No. 141600;
Court of Appeals No. 288624.

PEOPLE V HERP, No. 141604; Court of Appeals No. 291484.

PEOPLE V PETHERS, No. 141609; Court of Appeals No. 290392.

PEOPLE V HUNT, No. 141625; Court of Appeals No. 289708.

PEOPLE V RUDOLPH, No. 141636; Court of Appeals No. 287594.

PEOPLE V CASTILLO, No. 141638; Court of Appeals No. 290698.

PEOPLE V GLOBE, No. 141642; Court of Appeals No. 290283.

DOE V DOE, No. 141649; reported below: 289 Mich App 211.

PEOPLE V BOBBY HOWARD, No. 141650; Court of Appeals No. 289077.

PEOPLE V ATCHINSON, No. 141654; Court of Appeals No. 291671.

PEOPLE V DAWSON, No. 141656; Court of Appeals No. 289931.

PEOPLE V KELLY WRIGHT, No. 141663; Court of Appeals No. 292717.

PEOPLE V CHAPPELL, No. 141669; Court of Appeals No. 290834.

GRIEVANCE ADMINISTRATOR V TOCA, No. 141671.

PEOPLE V BROWDER, No. 141675; Court of Appeals No. 298393.

PEOPLE V KNOX, No. 141680; Court of Appeals No. 298531.

PEOPLE V FREEMAN, No. 141682; Court of Appeals No. 290679.

PEOPLE V HAYNES, No. 141687; Court of Appeals No. 291576.

PEOPLE V CARL MILLER, No. 141689; Court of Appeals No. 291357.

PEOPLE V NEWBLE, No. 141693; Court of Appeals No. 288899.

PEOPLE V ANTHONY WILLIAMS, No. 141698; Court of Appeals No. 292070.

PEOPLE V CANNON, No. 141700; Court of Appeals No. 298546.

PEOPLE V ODUSKY, No. 141704; Court of Appeals No. 298532.

PEOPLE V BEENE, No. 141705; Court of Appeals No. 289862.
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OAKLAND COUNTY PROSECUTOR V PAROLE BOARD, No. 141706; Court of
Appeals No. 297250.

PEOPLE V TRAMBLE, No. 141712; Court of Appeals No. 291902.

PEOPLE V CAGE, No. 141715; Court of Appeals No. 291459.

PEOPLE V RICKMAN, No. 141723; Court of Appeals No. 292030.

PEOPLE V TRICE, No. 141726; Court of Appeals No. 297021.

LEVAINE V R J TOWER CORPORATION, No. 141729; Court of Appeals No.
296762.

PEOPLE V MOYER, No. 141730; Court of Appeals No. 291606.

PEOPLE V CONNER, No. 141734; Court of Appeals No. 290284.

PEOPLE V POYNTER, No. 141743; Court of Appeals No. 298908.

MASON V AUTO CLUB INSURANCE ASSOCIATION, No. 141744; Court of
Appeals No. 289719.

PEOPLE V FOUTS, No. 141765; Court of Appeals No. 298353.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V HOGGARD, No. 141775; Court of Appeals No. 299144.

PEOPLE V RODNEY HARRIS, No. 141781; Court of Appeals No. 287724.

PEOPLE V MATTHEW SABIN, No. 141782; Court of Appeals No. 289987.

PEOPLE V AGUILAR HAMPTON, No. 141783; Court of Appeals No. 299368.

PEOPLE V CLIFFORD SABIN, No. 141784; Court of Appeals No. 289988.

PEOPLE V ISAIAH CALKINS, No. 141786; Court of Appeals No. 290485.

PEOPLE V GRANDBERRY, No. 141792; Court of Appeals No. 291235.

PEOPLE V GRAHAM-JONES, No. 141800; Court of Appeals No. 298629.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V PINDER, No. 141801; Court of Appeals No. 290225.
HATHAWAY, J., not participating. Justice HATHAWAY recuses herself and

will not participate in this case as she was the presiding trial court judge.
See MCR 2.003(B).

PEOPLE V FREDERICK, No. 141803; Court of Appeals No. 298815.

PEOPLE V VANCE, No. 141809; Court of Appeals No. 290686.

VOELKER V HOME OFFICE REALTY, No. 141811; Court of Appeals No.
291539.
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PEOPLE V EDWARDS, No. 141823; Court of Appeals No. 299366.

WORD V SUTTLES TRUCK LEASING, INCORPORATED, No. 141830; Court of
Appeals No. 296629.

PEOPLE V CARLSON, No. 141850; Court of Appeals No. 287420.

PEOPLE V JEREMY WILLIAMS, No. 141869; Court of Appeals No. 291363.

PEOPLE V TRUMAN, No. 141928; Court of Appeals No. 299176.

PEOPLE V NORWOOD, No. 141960; Court of Appeals No. 290852.

PEOPLE V ANDREW BREEDING, No. 141964; Court of Appeals No. 291554.

Superintending Control Denied December 20, 2010:

FROLING V ATTORNEY GRIEVANCE COMMISSION, No. 141621.

Reconsideration Denied December 20, 2010:

PEOPLE V WITHERSPOON, No. 139383; Court of Appeals No.
292216. Leave to appeal denied at 488 Mich 852.

GENAW V GENAW, No. 140017; Court of Appeals No. 284214. Summary
disposition at 486 Mich 940.

HARRIS V DETROIT PUBLIC SCHOOLS, No. 140888; Court of Appeals No.
283472. Leave to appeal denied at 488 Mich 853.

PEOPLE V EDWARD OLIVER, No. 141072; Court of Appeals No.
288630. Leave to appeal denied at 487 Mich 858.

PEOPLE V CHU, No. 141091; Court of Appeals No. 295352. Leave to
appeal denied at 488 Mich 870.

PEOPLE V HARTMAN, Nos. 141225 and 141227; Court of Appeals Nos.
296703 and 296704. Leave to appeal denied at 488 Mich 871.

SCHELLENBERG V BINGHAM TOWNSHIP, No. 141233; Court of Appeals No.
289801. Leave to appeal denied at 488 Mich 871.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

PEOPLE V DOUGHRITY, No. 141323; Court of Appeals No. 295807. Leave
to appeal denied at 488 Mich 872.

PEOPLE V CARRODINE, No. 141369; Court of Appeals No. 289802. Leave
to appeal denied at 488 Mich 872.

SWANSON V WESTGATE LIVING CENTRE, No. 141417; Court of Appeals No.
297213. Leave to appeal denied at 488 Mich 873.
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PEOPLE V THADDEUS WILLIAMS, No. 141430; Court of Appeals No.
295546. Leave to appeal denied at 488 Mich 858.

DAVIS, J., not participating. I recuse myself and am not participating
because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

Statements Regarding Decisions on Motion for Disqualification Entered
December 22, 2010:

MCCARTHY V SOSNICK, Nos. 141439, 141440, 141442, and 141443; Court
of Appeals Nos. 293482, 293483, 294383, and 294385.

KELLY, C.J. Plaintiff has moved for my disqualification in his motion
for reconsideration of this Court’s denial of his application for leave to
appeal. Plaintiff has failed to substantiate any basis for my recusal.
Because I have no actual bias and there is no appearance of impropriety,
nor do any other grounds exist supporting my disqualification, I deny
plaintiff’s motion.

CAVANAGH, J. Plaintiff has moved for my disqualification in his motion
for reconsideration of this Court’s denial of his application for leave to
appeal. Plaintiff has failed to substantiate any basis for my recusal.
Because I have no actual bias and there is no appearance of impropriety,
nor do any other grounds exist supporting my disqualification, I deny
plaintiff’s motion.

CORRIGAN, J. Plaintiff’s claim that I am personally biased against him
is untrue and without basis in fact. Because I am aware of no basis
justifying my disqualification, I deny his motion to disqualify me.

YOUNG, J. Plaintiff has moved for my disqualification, along with the
disqualification of my six colleagues on the Court, claiming that all seven
justices are personally biased against him. Any claim that I am personally
biased against plaintiff is categorically untrue and wholly without basis
in fact. Aside from plaintiff’s unfounded allegation, I am unaware of any
other justification for my disqualification. Therefore, I deny his motion to
disqualify.

MARKMAN, J. Plaintiff has moved for my disqualification, along with
that of all other justices on the Court, pursuant to MCR 2.003(C)(1)(a),
(b), (f), and (g)(iii). Because plaintiff’s motion establishes utterly no basis
for my disqualification, I deny the motion. First, I am not “biased or
prejudiced for or against a party or attorney” in this case. MCR
2.003(C)(1)(a). Second, my participation will not create an “appearance of
impropriety” in this case. MCR 2.003(C)(1)(b). Third, neither myself nor
any of my family members “has more than a de minimis economic
interest in the subject matter in controversy that could be substantially
impacted by the proceeding.” MCR 2.003(C)(1)(f). Fourth, neither myself
nor any of my family members has “more than [a] de minimis interest
that could be substantially affected by the proceeding.” MCR
2.003(C)(1)(g)(iii). Finally, there is no other basis under MCR 2.003 that
would require that I be disqualified from participation in this case.

In McCarthy v Scofield, 486 Mich 1075 (2010), four justices, including
myself, voted to deny plaintiff’s application for leave to appeal (although
in a separate concurrence, I indicated that I could “understand plaintiff’s
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frustration with the manner in which the law has operated in his case”),
and plaintiff filed a motion for reconsideration accompanied by a motion
to disqualify the four justices who had voted to deny his application. In
my statement denying plaintiff’s motion for disqualification, I noted

that plaintiff’s disqualification motion is directed toward only the
four justices of this Court whose votes did not favor plaintiff in his
underlying case, even though, almost certainly, there is not a whit
of difference between the “relationships” of the four challenged
justices, and the “relationships” of the three unchallenged justices,
with defendants. Quite obviously, the only distinction is that
plaintiff believes the unchallenged justices will continue to favor
his position and the challenged justices will continue not to do so.
This has nothing to do with ethics, but much to do with skewing a
fair process. [Id. at 1077.]
Plaintiff has now proved this to be an accurate statement. This Court

unanimously voted to deny plaintiff’s application for leave to appeal and
plaintiff has now filed a motion for reconsideration and a motion to
disqualify the entire Court. Apparently, filing motions to disqualify those
justices who vote to deny his applications for leave to appeal has become
plaintiff’s modus operandi. As I said in my last statement denying
plaintiff’s motion to disqualify me, “[p]laintiff’s motion should serve to
remind those assessing the impact of the Court’s new disqualification
rules why such rules are likely both to incentivize motions to disqualify
justices, and to politicize the disqualification process.” Id. at 1076.

However frivolous plaintiff’s motion, it has now required that seven
justices read, consider, and explain in writing whether and why each will
continue to participate in this case. And

[p]laintiff will now have 14 days in which to ponder the responses
of the [seven] challenged justices, and to determine whether to
compel the participation of the entire Court in reviewing the
disqualification decisions of each of the [seven] challenged justices.
If plaintiff chooses to compel the participation of the entire Court,
each of its seven justices will then be required to review each of the
challenged justices’ statements and set forth in writing whether
each of the challenged justices should be disqualified from partici-
pation, and the challenged justice will then be entitled to respond.
Thus, there will be the interruption and delay of this Court’s work,
involving in this case as many as [63] separate statements and
responses by justices addressing plaintiff’s motion . . . . [Id.]

I deny plaintiff’s motion, and reiterate my concerns about this Court’s
new disqualification procedures.

HATHAWAY, J. Plaintiff has moved for my disqualification in his motion
for reconsideration of this Court’s denial of his application for leave to
appeal. Plaintiff has failed to substantiate any basis for my recusal.
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Because I have no actual bias and there is no appearance of impropriety,
nor do any other grounds exist supporting my disqualification, I deny
plaintiff’s motion.

DAVIS, J. Plaintiff has made a motion to disqualify me, along with all
other justices on this Court, pursuant to MCR 2.003. Because I am not
biased or prejudiced for or against a party or attorney in this matter, I
deny plaintiff’s motion to disqualify me from participation.

Leave to Appeal Denied December 22, 2010:

ROBELIN V SPECTRUM HEALTH HOSPITALS, No. 139860; Court of Appeals
No. 279780.

On November 4, 2010, the Court heard oral argument on the
application for leave to appeal the September 10, 2009, judgment of the
Court of Appeals. On order of the Court, the application is again
considered, and it is denied, there being no majority in favor of granting
leave to appeal or taking other action.

KELLY, C.J. (concurring). I concur with the order denying leave to
appeal. I do not believe that the lower courts misapplied the legal
standards governing the admissibility of expert testimony or that allow-
ing the testimony of plaintiff’s expert was improper.

FACTS AND PROCEEDINGS

Plaintiff’s daughter, Teija McCall, was born at defendant Spectrum
Hospital in 2001. Shortly after her birth, she suffered a neonatal stroke.
As a result, she is unable to walk without assistance and has had
significant developmental delays in language and speech.

Plaintiff filed this medical malpractice action in 2004, alleging that
McCall suffered hypoxia, which caused the stroke, which in turn caused
neurological disabilities. The parties dispute when the stroke occurred
and whether the health care professionals missed indicators of it.

In 2008, defendants moved to strike the testimony of Dr. Ronald
Gabriel, plaintiff’s causation expert. The trial court held a Daubert1

hearing on the issue but ultimately denied the motion. The Court of
Appeals denied interlocutory leave to appeal and denied defendants’
motion for a peremptory reversal. Defendants appealed here, and we
remanded the case to the Court of Appeals for consideration as on leave
granted.2

In 2009, on remand, the Court of Appeals affirmed the trial court’s
ruling denying defendants’ motion to exclude Dr. Gabriel’s testimony.3
The panel ruled that the trial court had been correct in concluding that

1 Daubert v Merrell Dow Pharmaceuticals Inc, 509 US 579 (1993).
2 Robelin v Spectrum Health Hosps, 482 Mich 985 (2008).
3 Robelin v Spectrum Health Hosps, unpublished opinion per curiam of

the Court of Appeals, issued September 10, 2009 (Docket No. 279780).
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Dr. Gabriel simply used the process of elimination, a time-honored and
well-tested means of reaching a conclusion.

In 2010, defendants again sought leave to appeal in this Court. We
heard oral argument on the application.4

ANALYSIS

MCL 600.2955(1) and MRE 702 require that an expert’s opinion be
“reliable,” “assist the trier of fact,” and be “the product of reliable
principles and methods.”5 The Court of Appeals has held that, as long as
the basic methodology and principles utilized by an expert are “sound
and create a trustworthy foundation for the conclusion reached, the
expert testimony is admissible no matter how novel.”6

In this case, the trial court did not use the magic word “reliable” or
the phrase “will assist the trier of fact.” However, the trial court
conducted a lengthy two-day Daubert hearing to evaluate Dr. Gabriel’s
proposed testimony. The court concluded that the testimony has “a
foundation in fact and in science, and is based, at least in reasonable
degree, upon demonstrable data.”

In that ruling, the court discussed its “gatekeeping function” under
Daubert and addressed each of the factors in MCL 600.2955(1). It
certainly does not appear to me, as it does to the dissenters, that the trial
court’s ruling involved an “oversight” as to what was required of it.

The dissenters also criticize the trial court’s application to Dr.
Gabriel’s testimony of the factors set forth in MCL 600.2955(1)(a), (b),
(e), and (g). Contrary to the dissenters, I believe that the trial court did
conclude that Dr. Gabriel’s theory had been subject to testing under MCL
600.2955(1)(a). The court noted that it would be impracticable to do
prospective studies of this sort, so “replication” was impossible. However,
it pointed to retrospective studies analyzing data that “does seem to
indicate some causal nexus between hypoxia in the prenatal state and a
neonatal stroke.”

Regarding factor (b), the court explicitly found that journal articles in
the record seemingly demonstrated the causal nexus that Dr. Gabriel
asserted and had been subject to peer review. Hence, his opinion on
causation and its basis have been subject to peer review. It appears that
the dissent reads MCL 600.2955(1)(b) as requiring that a peer-reviewed
article mention Dr. Gabriel by name and attribute the opinion specifically
to him. This is an overly restrictive view of factor (b). The only
requirement in MCL 600.2955(1)(b) is that the expert opinion and its
basis have been subjected to peer review.

Regarding factor (g), the trial court specifically found that “the
articles referenced certainly are outside the context of litigation.” Simply

4 Robelin v Spectrum Health Hosps, 486 Mich 851 (2010).
5 MCL 600.2955(1); MRE 702.
6 Nelson v American Sterilizer Co (On Remand), 223 Mich App 485, 492

(1997), citing Daubert, 509 US at 596.
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because Dr. Gabriel’s opinion is retrospective in nature does not preclude
it or his methodology from being used outside the context of litigation.

Regarding factor (e), I agree with the dissent that the trial court
should have considered a “relevant expert community” expanding be-
yond plaintiff’s and defendants’ experts. This factor directs trial courts to
consider whether an opinion and its basis are generally accepted by
“individuals who are knowledgeable in the field of study and are gainfully
employed applying that knowledge on the free market.” Thus, the trial
court should have considered the broader expert community when
evaluating this factor.

Nonetheless, because the trial court otherwise fulfilled its gatekeeper
function, I do not believe that its misapplication of one of many
evaluative criteria warrants reversal. Moreover, the trial court also
applied the three other factors from MCL 600.2955(1), and the dissent
does not take issue with its application of those factors.

The dissenters similarly err in their criticisms of the Court of Appeals’
decision. Their criticisms are premised on its conclusion that Dr. Gabri-
el’s retrospective use of the process of elimination is flawed because there
are no known predictors of neonatal strokes. Therefore, supposedly,
defendants could not have acted prospectively to prevent McCall’s stroke.
However, Dr. Gabriel’s proposed testimony was that evidence arising
before and after McCall’s birth demonstrated that she experienced
hypoxia and a decreased heart output, leading to a blood clot and stroke.
The medical literature in the record establishes that perinatal asphyxia is
considered the most common cause of neonatal stroke. If the treating
physicians could have discerned that McCall suffered hypoxia, it was
foreseeable that she could suffer a neonatal stroke. Thus, Chapin v A &
L Parts Inc,7 is not distinguishable and Dr. Gabriel’s testimony was
properly admitted.

Moreover, the dissenters assert that Dr. Gabriel’s process of elimina-
tion methodology fails to establish that whatever remains is a proximate
cause of the alleged injury. They are mistaken. It is certainly true that
“correlation does not equal causation.”8 However, this argument has
nothing to do with the reliability of Dr. Gabriel’s opinion. Instead, what
the dissenters seem to be arguing is that plaintiff’s claim must fail as a
matter of law for failure to show proximate cause. As we are not
reviewing a motion for summary disposition, this argument is outside the
scope of this Court’s review.

CONCLUSION

The trial court adequately performed its gatekeeper function under
Daubert, MCL 600.2955, and MRE 702. Therefore, it did not “shirk[] its
responsibility,” as the dissent contends, nor was its decision to admit Dr.
Gabriel’s testimony an abuse of discretion. Thus, I concur in the order
denying defendants’ application for leave to appeal.

7 274 Mich App 122 (2007).
8‘ Post at 1007-1008.
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CAVANAGH and HATHAWAY, JJ., would affirm the judgment of the Court
of Appeals.

CORRIGAN, J. (dissenting). I would reverse the judgment of the Court of
Appeals and remand for entry of an order granting defendants’ motion to
strike the testimony of plaintiff’s proffered causation expert. By denying
leave to appeal today, the Court fails to correct the misapplication of the
legal standards that govern the admissibility of expert testimony. Accord-
ingly, I respectfully dissent.

I. FACTUAL AND PROCEDURAL BACKGROUND

In May 2001, plaintiff’s daughter, Teija McCall, suffered a neonatal
stroke, which resulted in the now nine-year-old child experiencing severe
developmental disabilities. On October 25, 2004, plaintiff filed this
medical malpractice action, alleging that the stroke could have been
prevented if defendants timely diagnosed and treated the fetal distress
and immediately delivered McCall via caesarian section, rather than
permitting plaintiff’s vaginal delivery to proceed. Defendants disputed
the timing and the cause of the stroke. Defendants also moved to strike
the testimony of plaintiff’s proffered causation expert, Dr. Ronald Gab-
riel, arguing that Dr. Gabriel’s proposed testimony did not meet the
criteria set forth in MCL 600.2955 and MRE 702.

After conducting a two-day Daubert1 hearing, the trial court issued an
opinion from the bench. The court denied defendants’ motion to strike,
opining that it would admit Dr. Gabriel’s testimony and “let the chips fall
where they may.” On remand from this Court, the Court of Appeals
affirmed the trial court’s decision.2 The Court of Appeals concluded that
the trial court did not abuse its discretion in admitting Dr. Gabriel’s
testimony, stating in part:

The trial court correctly concluded that Dr. Gabriel simply used
process of elimination, a sufficiently tested and time-honored way
to arrive at an answer that it is even the quintessential Sherlock
Holmes methodology. Stated in various ways in various books,
once all impossibilities are filtered out, whatever remains, irre-
spective of its improbability, must be the truth.10

____________________________________________________________
10 In The Hound of the Baskervilles, chapter 4, Sherlock Holmes
observed that “we balance probabilities and choose the most likely.
It is the scientific use of the imagination, but we have always some
material basis on which to start our speculation.”
____________________________________________________________

Defendants applied for leave to appeal in this Court. We heard oral
argument on the application.

1 Daubert v Merrell Dow Pharm Inc, 509 US 579 (1993).
2 Robelin v Spectrum Health Hosps, unpublished opinion per curiam of

the Court of Appeals, issued September 10, 2009 (Docket No. 279780), p 6.
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II. ANALYSIS

An abuse of discretion occurs when the trial court’s decision to admit or
exclude evidence, including expert testimony, falls outside the range of
principled outcomes.3 When a court admits legally inadmissible evidence, it
necessarily abuses its discretion.4 In this case, the trial court abused its
discretion when the court denied defendants’ motion to strike the testimony
of plaintiff’s proffered causation expert because Dr. Gabriel’s testimony fails
to satisfy the exacting criteria of MCL 600.29555 and MRE 702.6

The trial court erred when it failed to expressly determine that Dr.

3 Woodard v Custer, 476 Mich 545, 557 (2006).
4 Craig v Oakwood Hosp, 471 Mich 67, 76 (2004).
5 MCL 600.2955 provides in pertinent part:

(1) In an action for the death of a person or for injury to a
person or property, a scientific opinion rendered by an otherwise
qualified expert is not admissible unless the court determines that
the opinion is reliable and will assist the trier of fact. In making
that determination, the court shall examine the opinion and the
basis for the opinion, which basis includes the facts, technique,
methodology, and reasoning relied on by the expert, and shall
consider all of the following factors:

(a) Whether the opinion and its basis have been subjected to
scientific testing and replication.

(b) Whether the opinion and its basis have been subjected to
peer review publication.

(c) The existence and maintenance of generally accepted stan-
dards governing the application and interpretation of a methodol-
ogy or technique and whether the opinion and its basis are
consistent with those standards.

(d) The known or potential error rate of the opinion and its basis.

(e) The degree to which the opinion and its basis are generally
accepted within the relevant expert community. As used in this
subdivision, “relevant expert community” means individuals who
are knowledgeable in the field of study and are gainfully employed
applying that knowledge on the free market.

(f) Whether the basis for the opinion is reliable and whether
experts in that field would rely on the same basis to reach the type
of opinion being proffered.

(g) Whether the opinion or methodology is relied upon by
experts outside of the context of litigation.

6 MRE 702 provides:
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Gabriel’s proposed testimony is reliable and that his causation opinion
would assist the fact-finder. MCL 600.2955(1) states that “[i]n an action
for the death of a person or for injury to a person or property, a scientific
opinion rendered by an otherwise qualified expert is not admissible
unless the court determines that the opinion is reliable and will assist the
trier of fact.” The language of MRE 702 underscores the importance of
admitting reliable expert testimony that will assist the fact-finder. MRE
702 provides in pertinent part:

If the court determines that scientific, technical, or other
specialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue, a witness qualified as an
expert . . . may testify thereto in the form of an opinion or other-
wise if (1) the testimony is based on sufficient facts or data, (2) the
testimony is the product of reliable principles and methods, and (3)
the witness has applied the principles and methods reliably to the
facts of the case. [Emphasis added.]

Both the statute and the evidentiary rule emphasize the court’s obliga-
tion to ensure that any expert testimony is reliable and will assist the
fact-finder. However, the record reflects that the trial court did not make
either determination. The record also reflects that the trial court failed to
reference MRE 702 or determine that Dr. Gabriel’s testimony: “(1) . . . is
based on sufficient facts or data, (2) . . . is the product of reliable
principles and methods, and (3) the witness has applied the principles
and methods reliably to the facts of the case.” Contrary to Chief Justice
KELLY’s view, the absence of these critical determinations on the record
before us should not be minimized as a failure to “use the magic word” or
sidestepped by characterizing the two-day Daubert hearing as “lengthy.”7

Rather, these apparent oversights demonstrate an inadequate exercise of
the court’s gatekeeping role and bolster the conclusion that the trial
court abused its discretion when it denied defendants’ motion to strike
Dr. Gabriel’s testimony.8

If the court determines that scientific, technical, or other
specialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact in issue, a witness qualified as an
expert by knowledge, skill, experience, training, or education may
testify thereto in the form of an opinion or otherwise if (1) the
testimony is based on sufficient facts or data, (2) the testimony is
the product of reliable principles and methods, and (3) the witness
has applied the principles and methods reliably to the facts of the
case.

7 Ante at 1001.
8 See Gilbert v DaimlerChrysler Corp, 470 Mich 749, 780 (2004) (“While

the exercise of this gatekeeper role is within a court’s discretion, a trial
judge may neither ‘abandon’ this obligation nor ‘perform the function
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Although the trial court addressed the criteria set forth in MCL
600.2955(1)(a) to (g), the court erred when it failed to apply each criterion
with diligence or precision. For example, the trial court acknowledged
that Dr. Gabriel’s opinion had not been “subjected to scientific testing
and replication,” contrary to § 2955(1)(a). Yet the court concluded that
plaintiff met this criterion, even though it expressly found that plaintiff
did not, and could not, satisfy § 2955(1)(a). The trial court also deter-
mined that plaintiff satisfied § 2955(1)(b) without identifying any publi-
cation that had subjected Dr. Gabriel’s opinion to peer review. In effect,
the court inverted § 2955(1)(b), which instructs it to consider “[w]hether
the opinion and its basis have been subjected to peer review publication,”
and not whether Dr. Gabriel can extrapolate any modicum of support for
his opinion from the inconclusive medical literature published to date.
Additionally, the court concluded that plaintiff satisfied § 2955(1)(e),
which directs the trial court to consider “[t]he degree to which the
opinion and its basis are generally accepted within the relevant expert
community.” This finding is puzzling because the court limited its
discussion of the “relevant expert community,” which § 2955(1)(e)
defines as “individuals who are knowledgeable in the field of study and
are gainfully employed applying that knowledge on the free market,” to
the two causation experts who testified. Also puzzling is the trial court’s
failure to identify any member of the relevant expert community besides
Dr. Gabriel who “generally accepted” his opinion.9 Further, the trial
court determined that plaintiff satisfied § 2955(1)(g) although the admit-
tedly retrospective nature of Dr. Gabriel’s opinion precludes it from being
“relied upon by experts outside of the context of litigation.” That is, Dr.
Gabriel’s opinion has no practical value whatsoever for those interested
in predicting and preventing neonatal strokes because it relies entirely on
a retrospective analysis of case-specific factors in the context of litigation.
The dearth of findings that actually satisfy the criteria of § 2955(1)
exposes the trial court’s abuse of discretion.

The Court of Appeals essentially glossed over the trial court’s flawed
analysis and concluded that Dr. Gabriel’s testimony should reach a jury
because Dr. Gabriel derived his opinion from the process of elimination or
“the quintessential Sherlock Holmes methodology.” However, the Court
of Appeals’ offhand observation ignores the unambiguous language of the
statute and the evidentiary rule. No provision in MCL 600.2955 or MRE
702 excuses the trial court from fulfilling its obligation as gatekeeper
when an expert claims that the methodology underlying his opinion
derives from the process of elimination. And referring to “the quintes-
sential Sherlock Holmes methodology” does not negate the fact that the

inadequately.’ ”), quoting Kumho Tire Co Ltd v Carmichael, 526 US 137,
158-159 (1999) (Scalia, J., concurring).

9 The other causation expert identified by the court, Dr. Michael
Johnston, testified that “[t]here’s no scientific evidence for what [Dr.
Gabriel] says” and that “scientifically, what has been said, on paper and
by deposition by Dr. Gabriel, is completely wrong.”
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trial court’s role as gatekeeper “applies to all stages of expert analysis.”10

Indeed, the “[c]areful vetting of all aspects of expert testimony is
especially important when an expert provides testimony about causa-
tion.”11 The trial court was obligated to thoroughly vet Dr. Gabriel’s
testimony under the criteria set forth in MCL 600.2955 and MRE
702. Quite simply, the court shirked its responsibility. The Court of
Appeals clearly erred when it affirmed the trial court’s misapplication of
the legal standards governing the admissibility of expert testimony.

The Court of Appeals also clearly erred when it endorsed Dr. Gabriel’s
opinion, which purports to establish causation based on his retrospective
analysis of several factors. As the Court of Appeals acknowledged, “Dr.
Gabriel did not rely on any of the medical evidence for its prospective,
predictive value, but rather as evidence upon which to retrospectively
exclude impossible scenarios.” The notion that Dr. Gabriel can testify as
a causation expert based on his retrospective use of the “process of
elimination” is flawed for three reasons.

First, it is undisputed that there are no known predictors of neonatal
strokes. As the medical literature relied upon by Dr. Gabriel establishes,
because neonatal strokes occur unexpectedly and without any known
indicia, there is no foreseeable basis from which defendants could have
acted to prospectively prevent McCall’s stroke.12 Critically, proximate
causation requires foreseeability, yet Dr. Gabriel—plaintiff’s proffered
causation expert—cannot establish that McCall’s stroke could have been
predicted and avoided.

Second, the mere act of eliminating several possibilities through the
process of elimination does not necessarily establish that whatever
remains is a proximate cause of the injury alleged.13 It is axiomatic that

10 Gilbert, 470 Mich at 782 (emphasis in original).
11 Id.
12 See, e.g., Jeffery M. Perlman et al., Neonatal stroke: Clinical char-

acteristics and cerebral blood flow velocity measurements, 11 Pediatric
Neurology, 281 (1994) (“The data indicate that infants who develop
neonatal stroke cannot be distinguished from infants who do not develop
the lesion by current markers of perinatal distress. Because neonatal
stroke frequently occurs as an unanticipated event, prevention may not be
possible.”).

13 For the process of elimination to apply in the first instance, there
must be some discrete universe of possibilities that have been established
through the prerequisite scientific testing. Once the probabilities have
been narrowed to some certain and definite number, it is logical to apply
the process of elimination to establish proximate cause. In this case, it is
undisputed that there are no known predictors of neonatal strokes.
Because of the lack of any certain and definite number of predictors,
indeed any known predictors at all, deductive reasoning through the
process of elimination is simply inapt. This does not mean that I question
the value of deductive reasoning and the process of elimination in
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correlation does not equal causation. Nonetheless, Dr. Gabriel seeks to
testify that a correlating event was the causal event because there are no
other known causes. Even a cursory reading of MCL 600.2955 and MRE
702 establishes that the act of “ruling out” possibilities does not, and
should not, automatically “rule in” the causation sought to be established
by plaintiff’s expert here.

Third, the lone case cited by the Court of Appeals to support its
endorsement of Dr. Gabriel’s retrospective use of the process of elimina-
tion, Chapin v A & L Parts Inc, 274 Mich App 122 (2007), is distinguish-
able from this case. In Chapin, the lack of epidemiological studies
establishing a link between the plaintiff’s occupational exposure to brake
dust and mesothelioma was not outcome determinative because the link
between mesothelioma and asbestos exposure was already established.
As a result, deductive logic provided an appropriate means of concluding
that the plaintiff’s occupational exposure to asbestos caused his mesothe-
lioma. In this case, however, there is no established link between any
known predictor and neonatal strokes, as Dr. Gabriel admitted by stating
that “you cannot use fetal monitoring in a prospective or predictive
manner because there is none.” At best, Dr. Gabriel’s opinion amounts to
an exercise in retrospective speculation, rather than viable deductive
logic. His opinion fails to satisfy the legal standards governing the
admissibility of expert testimony, and the Court of Appeals clearly erred
when it reached a contrary conclusion.

III. CONCLUSION

Because the trial court failed to carefully consider the testimony of
plaintiff’s proffered causation expert under MCL 600.2955 and MRE 702,
its decision to admit Dr. Gabriel’s testimony fell outside the range of
principled outcomes. The Court of Appeals clearly erred when it failed to
correct the trial court’s misapplication of the legal standards that govern
the admissibility of expert testimony. I would reverse the judgment of the
Court of Appeals and remand for entry of an order granting defendants’
motion to strike. Consequently, I dissent from the Court’s denial of leave
to appeal.

YOUNG and MARKMAN, JJ., joined the statement of CORRIGAN, J.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR
2.003(B).

AFSCME COUNCIL 25 v WAYNE COUNTY, No. 142140; Court of Appeals
No. 298655.

In re CONTEMPT OF WAYNE COUNTY CLERK, No. 142141; Court of Appeals
No. 300515.

general, only that it has been applied here in circumstances where it
cannot logically produce the conclusion drawn.
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Order Granting Oral Argument in Case Pending on Application for Leave
to Appeal Entered December 27, 2010:

PEOPLE V IVEY, No. 141795; Court of Appeals No. 291592.

Leave to Appeal Denied December 27, 2010:

HOVANEC V CITY OF FLINT, No. 141253; Court of Appeals No.
289615. Costs are imposed against attorney Angela Watkins, only, in the
amount of $250, to be paid to the Clerk of this Court.

CAVANAGH and HATHAWAY, JJ., would simply deny leave to appeal.

DUMAS V MILLER, Nos. 141355, 141356, 141357, 141358, and 141359;
Court of Appeals Nos. 279149, 286342, 286343, 286344, and 287143.

MARKMAN, J. (dissenting). I would grant leave to appeal, and therefore
dissent. At issue is the point of accrual of the two-year statute of
limitations for professional malpractice cases. The applicable statute,
MCL 600.5838(1), provides:

[A] claim based on the malpractice of a person who is, or holds
himself or herself out to be, a member of a state licensed profession
accrues at the time that person discontinues serving the plaintiff
in a professional or pseudoprofessional capacity as to the matters
out of which the claim for malpractice arose, regardless of the time
the plaintiff discovers or otherwise has knowledge of the claim.
[Emphasis added.]

Here, defendant attorney represented plaintiffs’ insurance sales represen-
tatives in “wrongful termination” employment litigation. Defendant contin-
ued working on appeals in this case, even after plaintiffs retained another
attorney to pursue “age discrimination” claims that plaintiffs believe grew
out of the same circumstances as the “wrongful termination” claims and
that should have been joined with the latter claims. As a result of defen-
dant’s failure to join these claims, plaintiffs also filed a professional mal-
practice suit against him for the handling of their original lawsuit. The
central question is whether defendant’s representation of plaintiffs in their
“wrongful termination” appeal can fairly be said to have occurred in the
course of representing plaintiffs in “matters out of which the claim for
malpractice arose,” where such malpractice claim concerned defendant’s
failure to attach “age discrimination” claims to “wrongful termination”
claims in the original lawsuit. Significantly, MCL 600.5838(1) does not refer
to the singular “matter,” but to the plural “matters,” and does not refer to
the “case,” or the “claim,” but to “the matters,” as establishing the accrual
point of its statute of limitations.

Accordingly, if under MCL 600.5838(1) the claim accrues from the time
that plaintiffs hired a new attorney to replace defendant to represent them
in the “age discrimination” claim, the two-year limitations period would
have elapsed before the legal malpractice suit was filed against defendant.
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On the other hand, if under MCL 600.5838(1) the claim accrues from the
time that defendant concluded his representation of plaintiffs in the “wrong-
ful termination” claim—the limited scope of which eventually prompted
plaintiffs’ malpractice action—the two-year limitations period would not
have elapsed before the legal malpractice suit was filed against defendant.

The reading of MCL 600.5838(1) sustained by the majority may conceiv-
ably be correct, but it is hardly clear. The majority’s interpretation is
predicated upon a highly limited reading of the statute that would essen-
tially equate a “case” or “claim” with “matters.” Each side in this case, in my
judgment, has offered reasonable arguments in support of its position that
the malpractice action here is, or is not, time-barred. Because this involves
a significant issue of statutory interpretation, with important practical
consequences for access to the legal system, I would grant leave to appeal.

CORRIGAN, J., joined the statement of MARKMAN, J.
YOUNG, J., not participating.

PEOPLE V FRENCH, No. 141731; Court of Appeals No. 298489.

In re MARCOTTE MINORS, Nos. 142156 and 142157; Court of Appeals No.
296000.

PEOPLE V RANDOLPH SCOTT, No. 142282; Court of Appeals No. 301432.

Superintending Control Denied December 27, 2010:

HAKIM V BOARD OF LAW EXAMINERS, No. 142265.

Leave to Appeal Granted December 29, 2010:

PEOPLE V MORENO, No. 141837; Court of Appeals No. 294840. The
parties shall address (1) whether a person present in his or her own home
can lawfully resist a police officer who unlawfully and forcibly enters the
home, without violating MCL 750.81d, (2) if not, whether, so interpreted,
MCL 750.81d is unconstitutional, and (3) whether a defendant prosecuted
under MCL 750.81d for resisting a police officer who unlawfully and forcibly
enters the defendant’s home may claim self-defense.

CORRIGAN, J. (concurring). I concur with the Court’s order granting leave
to appeal. I also request that the parties brief whether the trial court
erroneously concluded that the exigent circumstances exception to the
warrant requirement did not apply where the police officer testified that he
smelled burning or burnt marijuana while standing by the open doorway of
the defendant’s home and that the entry was necessary under the circum-
stances to prevent the imminent destruction of evidence. See, generally, In re
Forfeiture of $176,598, 443 Mich 261 (1993).

Leave to Appeal Denied December 29, 2010:

HOWELL EDUCATION ASSOCIATION V HOWELL BOARD OF EDUCATION, No.
140929; reported below: 287 Mich App 228.

CORRIGAN, YOUNG, and MARKMAN, JJ., would grant leave to appeal.

DERRY V DERRY, No. 141898; Court of Appeals No. 294029.
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Reconsideration Granted December 29, 2010:

WILCOX V STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, No.
138602; Court of Appeals No. 290515. Leave to appeal denied at 488
Mich 930. The motion for reconsideration of this Court’s November 9,
2010, order is considered, and it is granted for the limited purpose of
clarifying the remand instructions issued by the Court of Appeals. The
Court of Appeals stated that “[w]hether a cost constitutes an allowable
expense is a question of law and so it is to be determined by the court, not
the jury.” Although whether an expense constitutes an “allowable ex-
pense” under MCL 500.3107(1)(a) is generally a question of law for the
court, Griffith v State Farm Mut Auto Ins Co, 472 Mich 521, 525-526
(2005), “the question whether expenses are reasonable and reasonably
necessary is generally one of fact for the jury,” Nasser v Auto Club Ins
Ass’n, 435 Mich 33, 55 (1990). Therefore, to the extent that there are
material questions of fact pertaining to whether the expenses in this case
are reasonable and reasonably necessary, these questions of fact must be
decided by a jury.

CAVANAGH, J., stated as follows: Although I agree with this Court’s
decision to clarify the remand instructions issued by the Court of
Appeals, I continue to disagree with this Court’s order vacating its April
16, 2010, order and denying leave to appeal, for the reasons stated in my
dissenting statement in this case. 488 Mich 930, 930-932 (2010).

KELLY, C.J., and HATHAWAY, J., joined the statement of CAVANAGH, J.

Reconsideration Denied December 29, 2010:

DUNCAN V STATE OF MICHIGAN, Nos. 139345, 139346, and 139347;
reported below: 284 Mich App 246. Summary disposition at 486 Mich
906; reconsideration granted at 486 Mich 1071; reconsideration granted
and order reinstated at 488 Mich 957. On order of the Court, the motion
for reconsideration of this Court’s November 30, 2010, order is consid-
ered, and it is denied, because it does not appear that the order was
entered erroneously.

CORRIGAN, J. (dissenting). I dissent from the order denying defendants’
motion for reconsideration of this Court’s November 30, 2010, order. The
majority acts today with troubling yet purposeful haste in denying
defendants’ motion for reconsideration before the end of the calendar
year with the clear intent to prevent the newly constituted Court after
January 1, 2011, from considering defendants’ motion. Indeed, I antici-
pated the problematic expediency in which the majority would treat such
a motion in my objection to the release of the November 30, 2010, order
without my dissent. In particular, I stated that “[t]he Court’s decision to
suddenly expedite this case seems designed to prevent the new Court
after January 1, 2011, from considering a motion for reconsideration.”
Duncan v Michigan, 488 Mich 957, 958 (2010).1 Perhaps most troubling
is that the denial of defendants’ motion for reconsideration comes after
defendants were forced to file their motion without the opportunity to

1 My objection included with the November 30, 2010, order stated:
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consider my dissenting statement to the November 30 order.2 My
dissenting statement was not issued until December 22, 2010,* which
was one day after defendants were forced into filing their motion for
reconsideration on December 21, 2010, in order to satisfy the 21-day

I object to the release of the Court’s order without my dissent-
ing statement and I reserve the right to file one as soon as I can.
The majority has decided to grant the motion for reconsideration,
and to reverse our previous order, without affording disagreeing
justices sufficient time to adequately respond to this decision.
Instead, the majority has now decided to expedite the release of its
order regardless of the fact that I have worked in a timely fashion
to prepare a dissenting statement, but have not yet completed such
a statement. This is contrary to our practice during the 11 years I
have served on this Court. The Court’s decision to suddenly
expedite this case seems designed to prevent the new Court after
January 1, 2011, from considering a motion for reconsideration.
[Duncan, 488 Mich at 958.]

2 As I set forth in my dissenting statement issued on December 22,
2010, the prior procedural history of this case is as follows:

In this case, indigent criminal defendants in three Michigan
counties brought claims alleging that they, as well as future
indigent defendants, were being denied their constitutional rights
to counsel and the effective assistance of counsel. After the trial
court denied defendants’ motion for summary disposition and
granted class certification, defendants sought leave to appeal in
the Court of Appeals. The Court of Appeals granted leave, and on
June 11, 2009, it affirmed the trial court’s denial of defendants’
motion for summary disposition and the grant of class certification
in a 2-1 decision. We subsequently granted leave. After hearing
oral arguments in April 2010, we issued an order on April 30, 2010,
vacating the trial court’s grant of class certification and remand-
ing for consideration of class certification in light of Henry v Dow
Chem Co, 484 Mich 483 (2009). In regard to defendants’ motion for
summary disposition, we affirmed only the result of the Court of
Appeals majority for different reasons based on the rationale that
it was premature to make a decision on the substantive issues
based solely on plaintiffs’ pleadings. Defendants then filed a
motion for reconsideration, which we granted by a vote of 4-3 on
July 16, 2010. On August 6, 2010, plaintiffs filed a motion for
reconsideration of the July 16, 2010, order, which the majority now
grants. Despite my objection, the majority issued the order grant-
ing plaintiffs’ motion for reconsideration on November 30, 2010,
without my dissent in an act virtually unprecedented in the 11
years I have served on this Court. [Id. at 961-962 (CORRIGAN, J.
dissenting) (footnotes and citations omitted).]

* See 488 Mich 957, 960-966 (2010)—REPORTER.
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deadline for motions for reconsideration. See MCR 7.313(E). Thus,
defendants had to file their motion without having the opportunity to
review and assess my dissenting statement. This wrongly deprived them
of an opportunity to consider the thinking of the full Court, in violation
of our state constitution.

Specifically, our state constitution provides:

Decisions of the supreme court, including all decisions on
prerogative writs, shall be in writing and shall contain a concise
statement of the facts and reasons for each decision and reasons
for each denial of leave to appeal. When a judge dissents in whole
or in part he shall give in writing the reasons for his dissent. [Const
1963, art 6, § 6 (emphasis added).][3]

The majority contravenes this constitutional mandate by deciding a
motion filed prior to the issuance of my constitutionally required reasons
for dissenting. In my view, that my dissent has since been issued does not
satisfy this provision because defendants had to file their motion prior to
the issuance of my dissent in order to be timely under MCR 7.313(E).
Thus, the majority has diminished the protection of this constitutional
provision by implementing a timeline that required defendants to file any
motion for reconsideration without the benefit of my dissent. Further, “to
act with speed can only be countenanced in situations where [this Court]
nonetheless satisfies its duty [under Const 1963, art 6, § 6] . . . .” Lee v
City of Utica, 83 Mich App 679, 684 n 2 (1978) (RILEY, P.J., dissenting)
(discussing this Court’s use of peremptory orders). The majority’s haste
has thus undermined our duty under our state constitution.

I believe that counsel for a losing party cannot properly decide
whether to file a motion for reconsideration or what to include in such a
motion without knowing where the entire Court stands on an issue. This
necessarily includes having an opportunity to evaluate each justice’s
position. Moreover, such an evaluation can only be made after each
justice has fully enunciated his or her position. Here, the majority’s
calculated handling of this case deprived the litigants of the reasoning of
the full Court.

The majority’s lack of restraint is especially troubling given that the
electorate already decided on a newly composed Court in the November
2, 2010, election. Undaunted, the majority, now paced by the calendar
alone, is content in its attempt to foreclose reconsideration. I believe that
the majority’s handling of this case belies the way an appellate court
should function. Appellate courts should be marked by steadiness and
consistency, not gamesmanship in a race against the clock.

3 This longstanding requirement has been in place since the adoption of
the Constitution of Michigan of 1850. See Const 1850, art 6, § 10 (“The
decisions of the supreme court shall be in writing, and signed by the
judges concurring therein. Any judge dissenting therefrom shall give the
reasons of such dissent in writing under his signature.”).
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Further, I believe that defendants could properly move to file a
supplement to their current motion or again move for reconsideration
despite the language of MCR 7.313(E). Specifically, MCR 7.313(E) pro-
vides that “[t]he clerk shall refuse to accept for filing any motion for
reconsideration of an order denying a motion for reconsideration.” It is
axiomatic that our court rules cannot contravene our state constitution.
Thus, the procedural bar in MCR 7.313(E) cannot properly be applied
here, where defendants were forced to file their motion for reconsidera-
tion without the full thinking of the Court, contrary to our state
constitution, Const 1963, art 6, § 6.

The denial of defendants’ motion also wrongly leaves intact the
erroneous November 30, 2010, order, which reinstated the April 30, 2010,
order, where we erroneously affirmed the result of the Court of Appeals
and remanded this case without a governing standard for evaluation of
the claims. I continue to believe that the July 16, 2010, order granting
defendants’ motion for reconsideration of the April 30, 2010, order was
properly entered. First, summary disposition is warranted because plain-
tiffs’ claims are not justiciable.4 In addition, the April 30, 2010, order
failed to set forth a governing standard. The majority permits this case to

4 In a statement that Justice YOUNG and I joined, Justice MARKMAN

previously set forth that the April 30, 2010, order was erroneous for the
reason that “it is not premature to decide this case because the precise
issue presented is whether plaintiffs have stated a claim on which relief
can be granted, and this, as well as the threshold justiciability issues, can
be determined on the face of the complaint.” Duncan v Michigan, 486
Mich 1071 (2010) (MARKMAN, J., concurring). He also set forth that
summary disposition is warranted for the following reasons articulated in
the Court of Appeals dissent:

(1) The United States Supreme Court in Gideon v Wain-
wright, 372 US 335 (1963), and Strickland v Washington, 466 US
668 (1984), “was concerned with results, not process. It did not
presume to tell the states how to ensure that indigent criminal
defendants receive effective assistance of counsel.” Duncan v
Michigan, 284 Mich App 246, 357 (2009) (WHITBECK, J., dissent-
ing).

(2) Plaintiffs’ claims would have “the judiciary override the
Michigan system of local control and funding of legal services for
indigent criminal defendants,” despite the absence here of any
constitutional violation. Id. at 358.

(3) Plaintiffs’ claims are not sufficient to create a presumption
of either prejudice, or prejudice per se, that would warrant either
declaratory or injunctive relief. Id. at 361.

(4) Plaintiffs lack standing, and, therefore, their claims are not
justiciable. Id. at 371.
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continue without providing any guidance to the trial court and the
litigants concerning the legal standards that will govern discovery,

(5) Plaintiffs’ claims are not ripe for adjudication, and, there-
fore, their claims are not justiciable. Id. at 371, 376.

(6) Plaintiffs’ claims are not justiciable and, therefore, the
relief they seek should not be granted. Id. at 385.

(7) In finding a justiciable controversy, the Court of Appeals
erred in adopting a number of assumptions that are conjectural
and hypothetical, including assumptions that plaintiffs and the
class they purport to represent will be convicted of the crimes with
which they are charged, that such convictions will result from
prejudice stemming from ineffective assistance of counsel, that
such ineffective assistance will be attributable to the inaction of
defendants, and that trial and appellate judges will be unable or
unwilling to afford relief for such violations of the Sixth Amend-
ment. Id. at 368-370.

(8) There is no constitutional precedent that “guarantees an
indigent defendant a particular attorney” or an “attorney of a
particular level of skill” [as long as the attorney is not “so deficient
as to cause prejudice”]; that requires that a “predetermined
amount of outside resources be available to an attorney”; or that
requires that there be a “meaningful relationship with counsel.”
Id. at 370[, 384].

(9) The Court of Appeals’ assertions that affording plaintiffs
injunctive relief “could potentially entail a cessation of criminal
prosecutions against indigent defendants,” id. at 273 (majority
opinion), and “that nothing in this opinion should be read as
foreclosing entry of an order granting the type of relief so
vigorously challenged by defendants,” id. at 281, accurately de-
scribe the potential consequences of its opinion, which conse-
quences would constitute an altogether unwarranted and im-
proper response to plaintiffs’ claims. Id. at 380-385 (WHITBECK, J.,
dissenting).

(10) The Court of Appeals has “issued an open invitation to
the trial court to assume ongoing operational control over the
systems for providing defense counsel to indigent criminal
defendants in Berrien, Genesee, and Muskegon counties.” Id. at
383. And with that invitation comes a “blank check” on the
part of the judiciary to “force sufficient state level legislative
appropriations and executive branch acquiescence” in assuming
similar control over the systems in every county in this state,
while “nullify[ing] the provisions” of the criminal defense act
and “superseding the authority of the Supreme Court and the
State Court Administrator.” Id. at 383-384. [Id. at 1072.]
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subsequent motions, as well as the class certification question.5 More-

5 As I stated in my dissenting statement to the November 30, 2010,
order:

I write to emphasize that the majority’s decision to reinstate
the initial order does not rectify our failure to articulate any
governing standards in the initial order. Rather, the majority
revives this palpable error, placing the trial court in the same
quandary of operating without any governing standards in decid-
ing plaintiffs’ claims.

The initial order contained an internal inconsistency because it
vacated the Court of Appeals’ opinion without offering any alter-
native analysis. All future actions in this case depend on an
articulation of the standard for preconviction Sixth Amendment
claims, which the initial order did not provide. Specifically, the
governing standard for what constitutes effective assistance of
counsel in this context is necessary for this case to properly
proceed. In fact, the trial court conceded the lack of clarity in
regard to whether the Strickland v Washington, 466 US 668
(1984), standard applies to plaintiffs’ preconviction claims of
inadequate representation. Transcript of motions for summary
disposition and class certification, May 15, 2007, p 34. Further,
the order the majority now reinstates has recently been cited as
illustrating the “state of confusion created by the lack of a clear
standard to which courts can look when adjudicating these types of
systemic reform cases.” Chiang, Indigent defense invigorated: A
uniform standard for adjudicating pre-conviction Sixth Amend-
ment claims, 19 Temp Pol & Civ Rts L R 443, 461 (2010).
Additionally, similar class action cases have generated conflicting
opinions on the appropriate constitutional standards. See Hurrell-
Harring v State, 15 NY3d 8, 22 (2010) (reversing the holding of the
Appellate Division of the New York Supreme Court that the claims
of a class of indigent defendants were not justiciable and reinstat-
ing the plaintiffs’ complaint because it “contained[ed] numerous
plain allegations that in specific cases counsel simply was not
provided at critical stages of the proceedings”); Platt v State, 664
NE2d 357, 363 (Ind App, 1996) (affirming the dismissal of the
claims of a class of indigent defendants challenging a county
indigent defense system, concluding that the claims were not
reviewable because “a violation of a Sixth Amendment right will
arise only after a defendant has shown he was prejudiced by an
unfair trial”); Kennedy v Carlson, 544 NW2d 1, 8 (Minn, 1996)
(reversing the decision of the district court granting the plaintiff
public defender summary disposition, concluding that the plaintiff
had failed to show an injury-in-fact because his claims of consti-
tutional violations were “too speculative and hypothetical” where
there was no evidence of inadequate assistance in any particular
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over, the majority is content to deny defendants’ alternative motion
requesting that we clarify the legal standard that governs this case,
despite that the continuation of this entire case hinges on the articulation
of such a standard. The majority continues to brush this problem aside.
I would grant defendants’ motion for reconsideration of the November
30, 2010, order.

MARKMAN, J. (dissenting). I dissent from the order denying defendants’
motion for reconsideration and defendants’ motion to deem the Decem-
ber 22, 2010, order as the Court’s final order. For the reasons stated in my
statements of July 16, 2010, and November 30, 2010, I would grant
defendants’ motion for reconsideration, vacate this Court’s order grant-
ing plaintiffs’ motion for reconsideration, and reinstate this Court’s July
16, 2010, order.

The procedural history of this case is unusual and raises legal issues
of first impression. One such issue is whether, as Justice CORRIGAN argues,
parties have a constitutional right to have dissents considered before
having to file a motion for reconsideration. See Const 1963, art 6, § 6
(“When a judge dissents in whole or in part he shall give in writing the
reasons for his dissent.”). Here, given that Justice CORRIGAN’s dissent was
not issued until December 22, 2010 (with the issuance of her statement
having been expressly contemplated by what this Court issued on
November 30, 2010),* defendants were never afforded such an opportu-
nity.

case or that the plaintiff “faced professional liability as a result of
his office’s substandard services”); Luckey v Harris, 896 F2d 479,
480 (CA 11, 1989) (Edmonson, J., dissenting) (criticizing the
panel’s holding that “ ‘deficiencies that do not meet the “ineffec-
tiveness” standard may nonetheless violate a defendant’s rights
under the sixth amendment’ ” as “inconsistent with the language
and rationale of both Strickland v. Washington, 466 U.S. 668, 687,
104 S.Ct. 2052, 2064, 80 L.Ed.2d 674 [1984], and United States v.
Cronic, 466 U.S. 648, 659, 104 S.Ct. 2039, 2047, 80 L.Ed.2d 657
[1984]”).

Yet the majority permits this case to continue without provid-
ing any guidance to the trial court and the litigants concerning the
legal standards that will govern discovery or subsequent motions.
In particular, the class certification question is inextricably inter-
twined with the issue of what is the proper standard for evaluating
systemic preconviction claims of ineffective assistance of counsel.
Determining how many have or will suffer actual injury hinges
entirely on what constitutes this type of injury; what type of proofs
are necessary to show harm; and whether the putative plaintiffs
are adequate class representatives. Thus, without a standard to
form the basis for the class action analysis under Henry, it appears
the trial court cannot properly make any determination under
Henry. [Duncan, 488 Mich at 963-966 (footnotes omitted).]

* See 488 Mich 957, 960-966 (2010)—REPORTER.
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Put another way, is a party entitled to assess whether to file a motion
for reconsideration, and how most effectively to fashion his or her
arguments in support of such a motion, only after having been fully
apprised of where the entire “court” stands on the underlying issue, as
opposed only to where some individual justices stand? Related to this,
before a motion for reconsideration must be filed, is a party entitled to
have the arguments of dissenting justices considered by the majority, so
that the majority may possibly be persuaded by such arguments? Thus,
the decisive issue of first impression—were defendants here required to
file their motion for reconsideration within 21 days of November 30,
2010, or within 21 days of December 22, 2010?

These questions must be considered both in the context of the
constitution, as Justice CORRIGAN asserts, and in the context of the court
rules themselves. See MCR 7.313(E). In addition, assuming that either of
these sources of the law affords a party the right to consider dissenting
statements before being required to file a motion for reconsideration,
what is the proper remedy where this right has not been afforded?

Unlike Justice CORRIGAN (who provides analysis for her position) and
the majority (which provides no analysis for its contrary position), I have
not yet reached a conclusion concerning what is required by the consti-
tution or the court rules in these regards. I do, however, share Justice
CORRIGAN’s concerns about the propriety of the procedures followed by the
majority in its determination to resolve these issues by December 31,
2010. See also Mich Ed Ass’n v Secretary of State, 488 Mich 18, 64-68
(2010) (MARKMAN, J., dissenting). Therefore, because I believe that
defendants’ motion, which we just received on December 28, 2010, raises
legal issues of first impression, and because there are no emergency
circumstances present here that require us to decide these issues within
48 hours of the motion, I would direct the parties to brief these issues and
direct the clerk to schedule oral argument at the earliest opportunity.

Concerning the majority’s assertion that “[n]o motion for reconsid-
eration of this order will be entertained,” we remind the majority that,
while it may bind this Court by its substantive decisions, it does not bind
by its pronouncements as to controversies that have not yet been
presented to the Court, i.e., motions for reconsideration that have not yet
been filed. That is not how this Court’s “judicial power” is exercised.

Finally, with regard to the underlying motion for reconsideration in this
case, I reaffirm my concern in allowing plaintiffs’ class action to proceed. In
particular, I reaffirm my concern that plaintiffs’ claims (a) threaten to have
the judiciary override, and assume ongoing control, of Michigan’s system of
local control and funding of legal services for indigent defendants, despite
the absence here of any constitutional violation; (b) threaten, in the words of
the Court of Appeals, “a cessation of criminal prosecutions against indigent
defendants,” Duncan v Michigan, 284 Mich App 246, 273 (2009); and (c)
extend an open invitation to Michigan trial courts to assume ongoing
operational control over the systems for providing defense counsel to
indigent defendants in Berrien, Genesee, and Muskegon counties, and with
that an invitation to compel state legislative appropriations, and executive
branch acquiescence in such appropriations, in assuming similar judicial
control over the criminal justice systems in every county of this state, while
nullifying provisions of the criminal defense act and superseding the
authority of the Supreme Court and the State Court Administrator.
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YOUNG, J., joined the statement of MARKMAN, J.

COUNTY ROAD ASSOCIATION OF MICHIGAN V GOVERNOR, Nos. 140627 and
140628; reported below: 287 Mich App 95. Leave to appeal denied at 488
Mich 877.

KELLY, C.J., and CAVANAGH, J., would grant reconsideration.
DAVIS, J., not participating. I recuse myself and am not participating

because I was on the Court of Appeals panel in this case. See MCR 2.003(B).

Appeal Dismissed on Stipulation December 29, 2010:

COLAIANNI V STUART FRANKEL DEVELOPMENT CORPORATION, INCORPORATED,
No. 139350; Court of Appeals No. 282587. Leave to appeal granted at 485
Mich 1070.

Order Denying Motion Entered December 29, 2010:

DUNCAN V STATE OF MICHIGAN, Nos. 139345, 139346, and 139347;
reported below: 284 Mich App 246. Summary disposition at 486 Mich
906; reconsideration granted and summary disposition at 486 Mich 1071;
reconsideration granted and order reinstated at 488 Mich 957; reconsid-
eration denied at 488 Mich 1011.

[By order entered January 13, 2011, the Supreme Court directed that
its December 29, 2010, order be published as follows—REPORTER.]

On order of the Court, the motion to deem this Court’s release of Chief
Justice KELLY’s, Justice CORRIGAN’s, and Justice MARKMAN’s statements on
December 22, 2010,* to be the Court’s final order is considered, and it is
denied.

The motion was untimely because it was filed December 28,
2010. The statements issued on December 22 did not constitute an order
and did not modify the substance of the November 30, 2010, order of the
Court. Pursuant to MCR 7.313(E), the period for reconsideration expired
December 21, 2010, which was 21 days after November 30, 2010, the date
of the Court’s order. An order is effective on the date it is entered, except
in circumstances not applicable here. See MCR 7.317(D).

Defendants’ claim that they did not have the benefit of this Court’s
full reasoning until December 22 is incorrect. Concurring and dissenting
statements are not binding authority and do not speak for the Court.
They convey the reasoning of the individual justices who sign them, not
the reasoning of the Court.

No motion for reconsideration of this order will be entertained.
MARILYN KELLY, C.J. (concurring in part and dissenting in part). Justice

CORRIGAN’s dissenting statement repeats her belief that “counsel for a losing
party cannot properly decide whether to file a motion for reconsideration or
[decide] what to include in such a motion without knowing where the entire
Court stands on an issue.” I disagree. Although knowing how all the justices
stand is sometimes helpful, often it is not. And, regardless of whether it is or
is not helpful, parties often must decide whether to file a motion for
reconsideration without such knowledge.

* See 488 Mich 957, 960-967 (2010)—REPORTER.
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For example, consider cases in which blanket denial orders enter,
stating only that “we are not persuaded that the question presented
should be reviewed by this Court.” We often issue such orders without
additional comment irrespective of the fact that the vote in favor of the
order is not unanimous. Indeed, only a minority of our orders disposing
of cases include statements. And even when they do, the statements do
not speak for the Court.

Moreover, Justice CORRIGAN’s argument that releasing an order with-
out a justice’s statement contravenes art 6, § 6 of the Michigan Consti-
tution cannot be correct. First, taken to its logical conclusion, her
interpretation would require a dissenting justice to write a statement of
his or her reasons for dissenting in every case in which the Court lacks
unanimity. This would include every case in which the Court’s vote is
split, but the justices whose views did not prevail decline to have their
position shown on the order. Given the inevitable frequent disagreement
among the justices on our Court, we would be quickly bogged down
writing statements if Justice CORRIGAN’s interpretation of our Constitu-
tion were correct.

Second, nothing in art 6, § 6 requires that the reasons for a dissent
must be issued simultaneously with the Court’s order. It does not
“benefit” a losing party to have the reasoning in any one justice’s
statement in order to persuade the other justices because they have
already had an opportunity to consider those arguments. In this case,
Justice CORRIGAN’s statement of December 22, 2010, and her statement
issued today are almost verbatim restatements of the reasoning set forth
in defendants’ briefing to this Court; they do not provide independent
reasoning to support defendants’ position. Thus, defendants were them-
selves already aware of, and had already set forth, the arguments
advanced in Justice CORRIGAN’s dissenting statements.

Finally, no precedent exists for updating an order’s entry date to the
date of later-issued statements about that order. Always in the past, the
statements have been treated as amendments or additions to the original
order. The order became effective on the date it was entered, and
later-issued statements have not affected that date. See People v Limmer,
461 Mich 974 (2000); MCR 7.317(D).

In Limmer, we issued an order on March 8, 2000, denying leave to
appeal but stating that then-Chief Justice WEAVER and Justices CORRIGAN
and MARKMAN would have granted leave to appeal and dissenting state-
ments would follow. On April 18, 2000, a dissenting statement by Justice
CORRIGAN, joined by then-Chief Justice WEAVER and Justice MARKMAN was
issued.** The effective date of the denial order continued to be March 8.1

** The full text of the Limmer orders was not published in the
Michigan Reports, but the orders were published at 609 NW2d 193 and
612 NW2d 395—REPORTER.

1 See also Administrative Order No. 2006-8, 477 Mich clii (2006)
(stating that the order was entered December 6, 2006, and became
effective immediately and stating that dissenting statements would
follow; then-Justice WEAVER’s dissenting statement entered on December
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For these reasons, we should not treat the date of issuance of our
December 29 order as having been changed by today’s issuance of Justice
CORRIGAN’s dissenting statement.

CORRIGAN, J. (dissenting). I dissent from the order denying defendants’
motion to deem the December 22, 2010, order as this Court’s final order.
Defendants filed this motion on December 28, 2010, after the Court had
issued on December 22, 2010, Chief Justice KELLY’s concurring statement
and Justice MARKMAN’s and my dissenting statements to the Court’s
November 30, 2010, order granting plaintiffs’ motion for reconsideration.
The majority summarily denied defendants’ motion to deem on Decem-
ber 29, 2010, without my dissenting statement. On the same day, the
majority also denied defendants’ motion for reconsideration of the
November 30, 2010, order, to which I also dissented. See Duncan v
Michigan, 488 Mich 1011, 1011-1017 (2010).

In my dissenting statement to the denial of defendants’ motion for
reconsideration of the November 30, 2010, order, I opined that the
majority erroneously denied defendants’ motion for reconsideration
because that motion had been filed without the full reasoning of the
Court. Specifically, I stated:

My dissenting statement was not issued until December 22,
2010, which was one day after defendants were forced into filing
their motion for reconsideration on December 21, 2010, in order to
satisfy the 21-day deadline for motions for reconsideration. See
MCR 7.313(E). Thus, defendants had to file their motion without
having the opportunity to review and assess my dissenting state-
ment. This wrongly deprived them of an opportunity to consider
the thinking of the full Court, in violation of our state constitution.
[Id. at 1012-1013 (CORRIGAN, J. dissenting).]

Recognizing this error, defendants asked that the December 22, 2010,
order serve as the final order granting plaintiffs’ motion for reconsidera-
tion and that the 21-day time period for filing a motion for reconsidera-
tion run from December 22, 2010. They also sought to withdraw their
December 21, 2010, motion for reconsideration and submit a new filing or
supplement to their motion. Defendants argue that because of the release
of additional statements on December 22, 2010, they lacked the complete
reasoning of the Court and the opportunity to review the basis for the
decision by each justice.

I agree with defendants’ argument. I would grant their requested
relief. Our court rules cannot control this situation because defendants
were forced to file their motion for reconsideration without the full
reasoning of this Court, contrary to our state constitution. It is axiomatic
that our court rules cannot contravene our state constitution. As I stated
in my dissent to the order denying defendants’ motion for reconsidera-
tion of the November 30, 2010, order:

[O]ur state constitution provides:

20, 2006, but, as in Limmer, did not affect the effective date of the order).
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“Decisions of the supreme court, including all decisions on
prerogative writs, shall be in writing and shall contain a concise
statement of the facts and reasons for each decision and reasons
for each denial of leave to appeal. When a judge dissents in whole
or in part he shall give in writing the reasons for his dissent.”
[Const 1963, art 6, § 6 (emphasis added).]
The majority contravenes this constitutional mandate by deciding
a motion filed prior to the issuance of my constitutionally required
reasons for dissenting. In my view, that my dissent has since been
issued does not satisfy this provision because defendants had to
file their motion prior to the issuance of my dissent in order to be
timely under MCR 7.313(E). Thus, the majority has diminished
the protection of this constitutional provision by implementing a
timeline that required defendants to file any motion for reconsid-
eration without the benefit of my dissent. Further, “to act with
speed can only be countenanced in situations where [this Court]
nonetheless satisfies its duty [under Const 1963, art 6, § 6] . . . .”
Lee v City of Utica, 83 Mich App 679, 684 n 2 (1978) (RILEY, P.J.,
dissenting) (discussing this Court’s use of peremptory orders). The
majority’s haste has thus undermined our duty under our state
constitution.

I believe that counsel for a losing party cannot properly decide
whether to file a motion for reconsideration or what to include in
such a motion without knowing where the entire Court stands on
an issue. This necessarily includes having an opportunity to
evaluate each justice’s position. Moreover, such an evaluation can
only be made after each justice has fully enunciated his or her
position. Here, the majority’s calculated handling of this case
deprived the litigants of the reasoning of the full Court.

The majority’s lack of restraint is especially troubling given
that the electorate already decided on a newly composed Court in
the November 2, 2010, election. Undaunted, the majority, now
paced by the calendar alone, is content in its attempt to foreclose
reconsideration. I believe that the majority’s handling of this case
belies the way an appellate court should function. Appellate courts
should be marked by steadiness and consistency, not gamesman-
ship in a race against the clock.

Further, I believe that defendants could properly move to file a
supplement to their current motion or again move for reconsid-
eration despite the language of MCR 7.313(E). Specifically, MCR
7.313(E) provides that “[t]he clerk shall refuse to accept for filing
any motion for reconsideration of an order denying a motion for
reconsideration.” It is axiomatic that our court rules cannot
contravene our state constitution. Thus, the procedural bar in
MCR 7.313(E) cannot properly be applied here, where defendants
were forced to file their motion for reconsideration without the full
thinking of the Court, contrary to our state constitution, Const
1963, art 6, § 6. [Id. at 1013-1014.]
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I disagree with the majority’s assertion that because “[c]oncurring and
dissenting statements are not binding authority and do not speak for the
Court,” defendants incorrectly posit that they lacked the reasoning of the
full Court until December 22, 2010. Although such statements are not
binding, this does not absolve the majority of the constitutional error
described above. Further, to remedy this Court’s noncompliance, we should
deem our December 22, 2010, order as the final order and permit defendants
to supplement their current motion or file an additional motion.

Lastly, regarding the majority’s pronouncement that “[n]o motion for
reconsideration of this order will be entertained,” I agree with Justice
MARKMAN, who properly states in his dissenting statement:

[W]e remind the majority that, while it may bind this Court by
its substantive decisions, it does not bind by its pronouncements as
to controversies that have not yet been presented to the Court, i.e.,
motions for reconsideration that have not yet been filed. That is
not how this Court’s “judicial power” is exercised.

Although the majority provides no authority whatsoever for its pronounce-
ment, MCR 7.313(E) would not bar defendants from filing a motion for
reconsideration of this order. The court rule bars “motion[s] for reconsid-
eration of an order denying a motion for reconsideration.” Because the order
at issue does not deny a motion for reconsideration, the procedural bar of
MCR 7.313(E) is simply irrelevant. Accordingly, I would grant defendants
the relief they requested.

MARKMAN, J. (dissenting). I dissent from the order denying defendants’
motion for reconsideration and defendants’ motion to deem the Decem-
ber 22, 2010, order as the Court’s final order. For the reasons stated in my
statements of July 16, 2010, and November 30, 2010, I would grant
defendants’ motion for reconsideration, vacate this Court’s order grant-
ing plaintiffs’ motion for reconsideration, and reinstate this Court’s July
16, 2010, order.

The procedural history of this case is unusual and raises legal issues of
first impression. One such issue is whether, as Justice CORRIGAN argues,
parties have a constitutional right to have dissents considered before having
to file a motion for reconsideration. See Const 1963, art 6, § 6 (“When a judge
dissents in whole or in part he shall give in writing the reasons for his
dissent.”). Here, given that Justice CORRIGAN’s dissent was not issued until
December 22, 2010, (with the issuance of her statement having been
expressly contemplated by what this Court issued on November 30, 2010),
defendants were never afforded such an opportunity.

Put another way, is a party entitled to assess whether to file a motion
for reconsideration, and how most effectively to fashion his or her
arguments in support of such a motion, only after having been fully
apprised of where the entire “court” stands on the underlying issue, as
opposed only to where some individual justices stand? Related to this,
before a motion for reconsideration must be filed, is a party entitled to
have the arguments of dissenting justices considered by the majority, so
that the majority may possibly be persuaded by such arguments? Thus,
the decisive issue of first impression—were defendants here required to
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file their motion for reconsideration within 21 days of November 30,
2010, or within 21 days of December 22, 2010?

These questions must be considered both in the context of the
constitution, as Justice CORRIGAN asserts, and in the context of the court
rules themselves. See MCR 7.313(E). In addition, assuming that either of
these sources of the law affords a party the right to consider dissenting
statements before being required to file a motion for reconsideration,
what is the proper remedy where this right has not been afforded?

Unlike Justice CORRIGAN (who provides analysis for her position) and
the majority (which provides no analysis for its contrary position), I have
not yet reached a conclusion concerning what is required by the consti-
tution or the court rules in these regards. I do, however, share Justice
CORRIGAN’s concerns about the propriety of the procedures followed by the
majority in its determination to resolve these issues by December 31,
2010. See also, Mich Ed Ass’n v Secretary of State, 488 Mich 18, 64-68
(2010) (MARKMAN, J., dissenting). Therefore, because I believe that
defendants’ motion, which we just received on December 28, 2010, raises
legal issues of first impression, and because there are no emergency
circumstances present here that require us to decide these issues within
48 hours of the motion, I would direct the parties to brief these issues and
direct the clerk to schedule oral argument at the earliest opportunity.

Concerning the majority’s assertion that “[n]o motion for reconsid-
eration of this order will be entertained,” we remind the majority that,
while it may bind this Court by its substantive decisions, it does not bind
by its pronouncements as to controversies that have not yet been
presented to the Court, i.e., motions for reconsideration that have not yet
been filed. That is not how this Court’s “judicial power” is exercised.

Finally, with regard to the underlying motion for reconsideration in this
case, I reaffirm my concern in allowing plaintiffs’ class action to proceed. In
particular, I reaffirm my concern that plaintiffs’ claims (a) threaten to have
the judiciary override, and assume ongoing control, of Michigan’s system of
local control and funding of legal services for indigent defendants, despite
the absence here of any constitutional violation; (b) threaten, in the words of
the Court of Appeals, “a cessation of criminal prosecutions against indigent
defendants,” Duncan v Michigan, 284 Mich App 246, 273 (2009); and (c)
extend an open invitation to Michigan trial courts to assume ongoing
operational control over the systems for providing defense counsel to
indigent defendants in Berrien, Genesee, and Muskegon counties, and with
that an invitation to compel state legislative appropriations, and executive
branch acquiescence in such appropriations, in assuming similar judicial
control over the criminal justice systems in every county of this state, while
nullifying provisions of the criminal defense act and superseding the
authority of the Supreme Court and the State Court Administrator.

YOUNG, J., joined the statement of MARKMAN, J.
MARY BETH KELLY, J. Pursuant to MCR 2.003(D)(3)(b), I am not

participating in this decision because it involves the republication of an
order that has already been issued.***

*** Justice MARY BETH KELLY’s statement related to the January 13, 2012,
order directing the publication of the December 29, 2011, order—REPORTER.
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Statement Regarding Decision on Motion for Disqualification Entered
January 10, 2011:

PEOPLE V TERRY, No. 141983; Court of Appeals No. 292734.
YOUNG, C.J. I deny defendant’s motion seeking my disqualification.

Defendant’s asserted basis for my recusal is predicated solely on state-
ments made in political ads or press releases issued by the Republican
Party. None of these statements were authorized by me or even known to
me until they were released. I have never assented to or affirmed the
assertions contained therein. Rather, I have taken an oath to support the
federal and Michigan constitutions. I am and have always been commit-
ted to doing so.

There being no basis for my recusal, I deny the motion to disqualify.

Leave to Appeal Denied January 12, 2011:

PEOPLE V KOMOLMIS, No. 142374; Court of Appeals No. 300811.

Summary Disposition January 13, 2011:

ADER V DELTA COLLEGE BOARD OF TRUSTEES, No. 141540; Court of
Appeals No. 290583. Pursuant to MCR 7.302(H)(1), in lieu of granting
leave to appeal, we vacate the judgment of the Court of Appeals and we
remand this case to the Court of Appeals for reconsideration in light of
Lansing Sch Ed Ass’n v Lansing Bd of Ed, 487 Mich 349 (2010).

YOUNG, C.J. (concurring). Although I recognize that this Court’s
decision in Lansing Sch Ed Ass’n v Lansing Bd of Ed, 487 Mich 349
(2010) (LSEA), now provides the standard that courts should use to
determine whether a party to an action has standing, I continue to
adhere to the position stated in Justice CORRIGAN’s dissenting opinion in
that case that Michigan’s standing doctrine is constitutionally based and
that LSEA provides no meaningful standard to enforce these constitu-
tional limits whatsoever. Cf. Mich Citizens for Water Conservation v
Nestlé Waters North America Inc, 479 Mich 280 (2007); Nat’l Wildlife
Federation v Cleveland Cliffs Iron Co, 471 Mich 608 (2004); and Lee v
Macomb Co Bd of Comm’rs, 464 Mich 726 (2001).

CORRIGAN and MARKMAN, JJ., joined the statement of YOUNG, C.J.

CROWN ENTERPRISES, INCORPORATED V CITY OF ROMULUS, No. 141692;
Court of Appeals No. 286525. Pursuant to MCR 7.302(H)(1), in lieu of
granting leave to appeal, we reverse the judgment of the Court of Appeals
on the issue of the abandonment of an easement for the reasons stated in
the Court of Appeals concurring opinion and on the issue of the
overburdening of a servient estate. While the Court of Appeals was
correct that the plaintiff’s use of the easement overburdened the servient
estate, it provided no support for the proposition that such an act results
in an automatic extinguishing of the easement right when the owner of
the servient estate is not the complaining party. Therefore, we reinstate
the decision of the Wayne Circuit Court that the plaintiff had an
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easement right in Harrison Road, that the defendant interfered with that
right without notice and an opportunity to be heard, and that, as a
consequence, the plaintiff’s due process rights were violated. In addition,
we remand this case to the Court of Appeals for consideration of whether
the award of attorney fees under 42 USC 1988 was reasonable under all
the circumstances of this case. In all other respects, leave to appeal is
denied, because we are not persuaded that the remaining questions
presented should be reviewed by this Court. We do not retain jurisdiction.

HEALING PLACE, LTD V FARM BUREAU MUTUAL INSURANCE COMPANY, No.
141753; Court of Appeals No. 286050. Pursuant to MCR 7.302(H)(1), in
lieu of granting leave to appeal, we reverse that part of the judgment of
the Court of Appeals that reversed the Oakland Circuit Court’s grant of
summary disposition to the defendant regarding adult foster care ser-
vices, for the reasons stated in the Court of Appeals partial dissenting
opinion, and we remand this case to the trial court for further proceed-
ings not inconsistent with this order.

HATHAWAY, J., would deny leave to appeal.

Leave to Appeal Denied January 13, 2011:

FORD MOTOR COMPANY V DEPARTMENT OF TREASURY, No. 141332; reported
below 288 Mich App 491.

HENRY FORD HEALTH SYSTEM V ESURANCE INSURANCE COMPANY, No.
141448; reported below: 288 Mich App 593.

MARKMAN, J. (concurring). The result here—in which defendant insur-
ance company is required to provide no-fault benefits to a passenger who
was riding in a vehicle insured by defendant when it was obviously
stolen—is deeply troubling, but I agree with this Court, and with the
Court of Appeals, that the law as it now stands compels this result.
However, while I am bound to follow this law, I take this opportunity to
express my concerns. Under MCL 500.3113(a), a person, such as the
injured person in this case, who has no insurance, and who was
knowingly riding in a stolen vehicle driven by a person without a driver’s
license while under the influence of alcohol, is entitled to no-fault
benefits from the insurer of the stolen vehicle. Moreover, under this same
provision, there is confusion as to whether an injured person who himself
takes a vehicle without permission, and who drives it without insurance
and without a valid license, and who drives it while intoxicated, is
entitled to no-fault benefits. Compare Amerisure Ins Co v Plumb, 282
Mich App 417 (2009), lv den 485 Mich 909 (2009), with Farmers Ins Exch
v Young, 488 Mich 980 (directing oral argument on whether to grant the
application). See, also, Budget Rent-A-Car Sys v Detroit, 482 Mich 1098
(2008), in which this Court affirmed an award of no-fault benefits to a
fleeing felon who had used his car as a shield while aiming a firearm at
a pursuing police officer. Coverage in these and similar situations, in my
judgment, goes far beyond the scope of what an insurer reasonably
bargains for when it enters into a policy with the owner of a vehicle, and
responsible citizens will inevitably pay these costs through higher pre-
miums. If the coverage in these cases is what is intended by the
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Legislature, I must defer to its judgment; if, however, it is not, the
Legislature should take clear notice that no-fault benefits are now
recoverable even by persons whose “fault” pertains to theft, carjacking,
and shootouts with the police, rather than “fault” pertaining only to
negligent or careless driving of a motor vehicle.

YOUNG, C.J., and CORRIGAN and MARY BETH KELLY, JJ., joined the
statement of MARKMAN, J.

JEDRZEJAS V GENESYS REGIONAL MEDICAL CENTER, No. 141520; Court of
Appeals No. 291327.

CAVANAGH, MARILYN KELLY, and HATHAWAY, JJ., would grant leave to
appeal.

MCMANUS V TOLER, No. 141634; reported below: 289 Mich App 283.
MARILYN KELLY and HATHAWAY, JJ., would grant leave to appeal.

PEOPLE V PAYNE, No. 141681; Court of Appeals No. 289824.
CAVANAGH and MARILYN KELLY, JJ., would grant leave to appeal.

PEOPLE V CASEY, No. 141748; Court of Appeals No. 298563.

PEOPLE V SANDOVAL-CERON, No. 141824; Court of Appeals No. 286985.
MARILYN KELLY and HATHAWAY, JJ., would grant leave to appeal.

DAVENPORT V MOSHOLDER, No. 141933; Court of Appeals No. 295852.
MARILYN KELLY, J. (dissenting). I would grant plaintiff’s application for

leave to appeal. This case involves a jurisprudentially significant legal
question that recurs often, thus warranting the Court’s consideration.
Accordingly, I dissent from the order denying leave to appeal.

FACTS AND PROCEEDINGS

The parties to this case were married in 2001 and had a son (M) in
2002. In 2006, they divorced. The divorce judgment awarded them
joint physical and joint legal custody of M. M generally spent approxi-
mately 225 overnights with plaintiff-mother and 140 with defendant-
father.

In August 2008, plaintiff sought sole physical and legal custody of
M. The trial court denied that request. About five weeks later, plaintiff
filed a petition to change M’s legal residence to Georgia, where she
planned to move with him. Defendant objected to the move. A
conciliator met with the parties in April 2009 and recommended that
the court deny the petition. Plaintiff objected to several of the
conciliator’s findings, which led to an evidentiary hearing before a
referee in August and September 2009. In October 2009, the referee
issued a recommendation that the court deny plaintiff’s petition. The
referee also determined that an established custodial environment
existed with both parties and that the move would change M’s
custodial environment with his father. Finally, the referee found that
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plaintiff had failed to show by clear and convincing evidence that it
was in M’s best interests to change his established custodial environ-
ment.

The trial court conducted a hearing, after which it issued an
opinion and order granting plaintiff’s motion to change M’s domicile.
The court weighed three of the five factors in MCL 722.31, finding two
inapplicable. It determined that plaintiff had shown by a preponder-
ance of the evidence that the change of legal residence should be
granted. The court also concluded that the move would not alter M’s
established custodial environment, so it was unnecessary to make a
best-interests determination. The trial court based its conclusion on
the facts that (1) once M was in Georgia, defendant would have the
opportunity to exercise 138 overnights with M, which is nearly the
same number as before the move, and (2) M would have open access to
both parents and both parents would have open access to him, and
they would provide him with continued security and stability.

Defendant appealed in the Court of Appeals, which reversed the trial
court’s decision. The majority, as well as concurring/dissenting Judge
ZAHRA, agreed that the trial court erred by finding that the move from
Michigan to Georgia would not change M’s established custodial envi-
ronment. All three judges concluded that the move “would disrupt the
child’s ready access to his father and impair the child’s ability to receive
guidance, structure, and comfort from his father.”1 This was true
notwithstanding the fact that defendant’s parenting time would remain
roughly the same and that M would have the ability to communicate with
defendant using a webcam.

Therefore, the majority remanded for a reevaluation of plaintiff’s
petition under the clear and convincing evidence standard. Judge ZAHRA
wrote separately to state that he would reverse and remand with
instructions that the petition to change M’s legal residence be denied.
Plaintiff filed an application for leave to appeal in this Court.

MODIFYING AN ESTABLISHED CUSTODIAL ENVIRONMENT

Plaintiff challenges the Court of Appeals conclusion that the
proposed move would alter M’s established custodial environment
with his father. MCL 722.27(1)(c) states that an “established custodial
environment” exists “if over an appreciable time the child naturally
looks to the custodian in that environment for guidance, discipline,
the necessities of life, and parental comfort.” The statute further
directs that “[t]he age of the child, the physical environment, and the
inclination of the custodian and the child as to permanency of the
relationship shall also be considered.” Finally, the statute mandates
that a court “shall not modify or amend its previous judgments or
orders or issue a new order so as to change the established custodial

1 Davenport v Mosholder, unpublished opinion per curiam of the Court
of Appeals, issued September 9, 2010 (Docket No. 295852), p 4.
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environment of a child unless there is presented clear and convincing
evidence that it is in the best interest of the child.”

WHAT IS THE PROPER ANALYSIS FOR APPLYING MCL 722.27(1)(c)?

This case offers the Court an opportunity to clarify when an estab-
lished custodial environment is modified. The legal and practical impli-
cations of the issue are substantial. When the grant of a petition would
modify a child’s established custodial environment, the petitioner must
meet the demanding “clear and convincing” evidentiary standard in MCL
722.27(1)(c). If the grant would not change an established custodial
environment, the burden of proof needed is considerably lighter.2

This case raises several important subsidiary questions related to the
issue. First, under what circumstances does a long-distance move not
modify a child’s established custodial environment with a non-moving
parent? Here, the trial court apparently gave great weight to the fact that
the amount of time M would have access to his father would not be
significantly changed by the proposed move. The Court of Appeals noted
that the move would change the quality of the time and interaction M
would have with his father. Moreover, its holding suggests that the
relocation itself may change the established custodial environment,
regardless of whether the amount of parenting time changes. This
proposition is arguably more faithful to the statutory language. Nothing
in MCL 722.27(1)(c) explicitly references parenting time as the primary,
or even a relevant, consideration in assessing whether an established
custodial environment exists.3 But a child’s “physical environment” is an
enumerated consideration.

Secondly, the contemporary widespread availability of technological
devices allowing instantaneous communication, such as a webcam, gives
rise to another interesting question that warrants this Court’s consider-
ation. Live communication technology is becoming increasingly prolific in
our everyday lives. Yet, can such contact substitute for face-to-face
interaction between parents and children? Was the Court of Appeals
majority correct to conclude that, notwithstanding the use of a webcam,
it would not be possible for the established custodial environment to
remain unmodified after M moved from Michigan to Georgia?

Because this case involves several questions of legal significance for
parents and children that this Court should address, I would grant leave
to appeal.

MARY BETH KELLY, J., did not participate.

2 The parent seeking the move must merely meet a preponderance of
the evidence standard.

3 See also Pierron v Pierron, 486 Mich 81, 86 (2010) (“If the required
parenting time adjustments will not change whom the child naturally
looks to for guidance, discipline, the necessities of life, and parental
comfort, then the established custodial environment will not have
changed.”), citing Brown v Loveman, 260 Mich App 576, 595-596.
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PSCHIGODA V DOOLEN, No. 142126; Court of Appeals No. 296157.

In re DUDLEY, No. 142308; Court of Appeals No. 298017.
CORRIGAN, J., not participating.

Reconsideration Denied January 13, 2011:

HORVATH V JOHNSON, Nos. 139996 and 139997; Court of Appeals Nos.
283931 and 284842. Leave to appeal denied at 488 Mich 968. The motion
for reconsideration of this Court’s November 30, 2010, order is considered,
and it is denied, there being no majority in favor of granting reconsideration.

YOUNG, C.J., and CORRIGAN and MARKMAN, JJ., would grant reconsidera-
tion for the reasons set forth in Justice CORRIGAN’s dissenting statement
in this case. 488 Mich 968, 968-970 (2010).

MARY BETH KELLY, J., not participating.

PEOPLE V ANTHONY JONES, No. 140303; Court of Appeals No.
293725. Leave to appeal denied at 488 Mich 852.

CAVANAGH and MARILYN KELLY, JJ., would grant reconsideration and, on
reconsideration, would grant leave to appeal.

MCCARTHY V SCOFIELD, No. 140328; Court of Appeals No.
284129. Leave to appeal denied at 486 Mich 939.

MARILYN KELLY, J., would grant reconsideration.
CORRIGAN, J., would impose sanctions.
MARY BETH KELLY, J., not participating.

McCARTHY V SOSNICK, Nos. 141439 and 141440; Court of Appeals Nos.
293482 and 293483. Leave to appeal denied at 488 Mich 858.

MARY BETH KELLY, J., not participating.

McCARTHY V SOSNICK, Nos. 141442 and 141443; Court of Appeals Nos.
294383 and 294385. Leave to appeal denied at 488 Mich 858.

MARY BETH KELLY, J., not participating.

Order Denying Motion for Disqualification Entered January 13, 2011:

McCARTHY V SOSNICK, Nos. 141439 and 141440; Court of Appeals Nos.
293482 and 293483. The motion for full-Court consideration of the motion
for disqualification of the entire bench is considered, and it is granted. Upon
full-Court consideration of the plaintiff’s motion, we deny the plaintiff’s
motion to disqualify the entire bench for the reason that no justice is
persuaded that there is any ground for disqualification of any other justice.
The motion for oral argument regarding disqualification is denied.

YOUNG, C.J. I do not participate in the order or the Court’s decision-
making under the new rule for the reasons stated in my November 25,
2009, dissent from the rule’s promulgation.1

CORRIGAN, J. I do not participate in deciding the motion for full-Court
review under the new version of MCR 2.003 for the reasons stated in my

1 See 485 Mich cxxx, clxvii-clxxxv (2009) (YOUNG, J., dissenting).

1030 488 MICHIGAN REPORTS



November 25, 2009, dissent from the rule’s promulgation.1

MARY BETH KELLY, J., not participating.

Leave to Appeal Granted January 21, 2011:

PEOPLE V GRISSOM, No. 140147; Court of Appeals No. 274148. The
parties shall include among the issues to be briefed (1) whether, and
under what circumstances, newly discovered impeachment evidence can
be grounds for a new trial, see generally People v Barbara, 400 Mich 352,
363 (1977), and (2) if impeachment evidence can be grounds for a new
trial, whether the defendant would have had a “reasonably likely chance
of acquittal.” MCR 6.508(D)(3)(b)(i).

We further order the St. Clair Circuit Court to appoint the State
Appellate Defender Office to represent the defendant in this Court.

Leave to Appeal Denied January 26, 2011:

JONES-COLLIER V CUNNINGHAM, No. 141665; Court of Appeals No. 289915.

JONES-COLLIER V CUNNINGHAM, No. 142289; Court of Appeals No. 300884.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

SEXTON-O’BRIEN V NATIONWIDE INSURANCE COMPANY, No. 142322; Court
of Appeals No. 300344.

Summary Disposition January 28, 2011:

PEOPLE V JOHN JONES, No. 139833; Court of Appeals No. 284670. In lieu
of granting leave to appeal, we reverse the judgment of the Court of Appeals
and reinstate the April 3, 2008, order of the Wayne Circuit Court granting
the defendant credit for time served. The defendant absconded on bond
pending appeal after he was sentenced and was arrested on the outstanding
warrant by federal authorities, who also held him to answer for federal
crimes. The prosecution concedes that the federal sentence ultimately
imposed for those charges is concurrent to the defendant’s sentence in this
case. Significantly, the trial court awarded the defendant credit only for time
served after sentencing, while held in federal custody. Although he had
absconded on bond, once he was taken into custody, he began serving his
sentence in this case immediately. See People v Gallagher, 404 Mich 429, 439
(1979), and In re Carey, 372 Mich 378 (1964). Therefore, the date on which
the defendant began serving his concurrent federal sentence is irrelevant,
and he is entitled to credit for all time during which he was incarcerated
after being sentenced in this case. Accordingly, we order the circuit court to
amend the judgment of sentence to set the sentence to begin on May 12,
2006, the day the defendant was taken into federal custody on the warrant,
plus four days of credit for time served before sentencing in 2000.

1 See 485 Mich cxxx, cxlvi-clvii (2009) (CORRIGAN, J., dissenting).
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In re INVESTIGATIVE SUBPOENAS, Nos. 140297 and 140299; reported
below: 286 Mich App 201. We vacate the November 19, 2009, judgment of
the Court of Appeals because the case is moot in light of Citizens United
v Federal Election Comm’n, 558 US ___; 130 S Ct 876; 175 L Ed 2d 753
(2010). In all other respects, the application for leave to appeal is
dismissed.

Leave to Appeal Denied January 28, 2011:

PEOPLE V HAILEY, Nos. 140514 and 140515; Court of Appeals Nos.
276423 and 276904. Leave to appeal granted at 486 Mich 963.

PEOPLE V JEFF WASHINGTON, No. 141579; Court of Appeals No. 291217.
MARILYN KELLY, J. (dissenting). I would reverse the judgment of the

Court of Appeals. I do not believe that the police made a valid Terry1 stop
in this case. Consequently, their search was illegal, and the trial court was
correct to dismiss the case.

The underlying facts are as follows. While on patrol in a fully marked
police car, Officer Williams noticed a green Buick parked on a side street
in Flint. Defendant was standing near the passenger side window talking
to the driver. Williams thought it looked “kind of suspicious, possibly
some drug activity going on,” so he turned the cruiser around and waited
about a half block away to “see if the vehicle would leave.”

Although he saw nothing to satisfy his hunch, Williams decided to
approach the men to see what they were doing. He pulled his cruiser in
front of the Buick and blocked it, completing a Terry stop.2 When he
searched defendant’s jacket,3 Williams discovered a firearm.

He arrested defendant and charged him with carrying a concealed
weapon, felon in possession of a firearm, and felony-firearm. Defendant
moved to suppress the gun on several bases. At the hearing on the
motion, Williams was the only witness. Regarding the initial Terry stop,
Williams conceded that he had no specific reason for believing that a drug
transaction was occurring. It was just a hunch or a general suspicion. No
drugs were discovered.

Terry mandates that, for police to justify intruding into a citizen’s
right against unlawful searches and seizures, officers must “be able to
point to specific and articulable facts” warranting the intrusion.4 “This
demand for specificity in the information upon which police action is

1 Terry v Ohio, 392 US 1 (1968).
2 See, e.g., United States v See, 574 F3d 309, 313 (CA 6, 2009)

(explaining that when a police officer blocks a citizen’s car with the
officer’s car, it constitutes a warrantless Terry seizure because a reason-
able person would not feel free to leave).

3 At the time Williams blocked the Buick, defendant was sitting in the
passenger seat.

4 Terry, 392 US at 21.
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predicated is the central teaching of this Court’s Fourth Amendment
jurisprudence.”5 “[I]narticulate hunches” are not enough.6

The absence of any “specific and articulable facts” justifying the Terry
stop are evident from the following concessions: (1) Williams admitted
that he never saw any exchange of money or material; (2) Williams could
not tell if the Buick’s window was up or down; and (3) no suspicious
behavior occurred during the minutes Williams watched the men from a
distance.

The stop cannot be justified by the fact that Williams saw defendant
making furtive movements as he walked up to the Buick. Assuming
arguendo that such movements would be sufficient to give rise to
reasonable suspicion when he approached the Buick on foot, Williams
had already completed the Terry stop. He did that by blocking the Buick
with his patrol car. Reasonable suspicion acquired after the stop cannot
justify a seizure that is unwarranted at the time of the stop.

The purpose of requiring “reasonable suspicion” before permitting
police officers to make a Terry stop is to uphold a central purpose of the
Fourth Amendment: preventing police from conducting arbitrary
searches and seizures of citizens.7 Here, all Officer Williams knew before
he made the Terry stop was that two men were talking by a parked car in
a high-crime area. By his own admission, Williams did not have a specific
reason for suspecting drug activity, only a hunch or general suspicion. Yet
despite his continued observation of the two men, nothing additional
occurred to substantiate the officer’s hunch. In short, no “specific and
articulable facts” existed to justify the stop.

I would reverse the judgment of the Court of Appeals and reinstate
the trial court’s orders granting defendant’s motion to suppress the gun
and dismissing the case.

ZAHRA, J., did not participate because he was on the Court of Appeals
panel.

WASHINGTON V ST JOHN HEALTH, No. 142381; Court of Appeals No.
301528.

Summary Disposition February 2, 2011:

PEOPLE V HAEGER, No. 141718, Court of Appeals No. 297099. Pursuant
to MCR 7.302(H)(1), in lieu of granting leave to appeal, we remand this
case to the Court of Appeals for consideration as on leave granted.

5 Id. at 21 n 18.
6 Id. at 22.
7 Schmerber v California, 384 US 757, 767 (1966) (“The overriding

function of the Fourth Amendment is to protect personal privacy and
dignity against unwarranted intrusion by the State. . . . ‘[T]he security
of one’s privacy against arbitrary intrusion by the police’ [is] ‘at the core
of the Fourth Amendment’ and ‘basic to a free society.’ ”), quoting Wolf
v Colorado, 338 US 25, 27 (1949).
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We further order that this case be argued and submitted to the Court
of Appeals together with the case of In re Parole of Elias (Docket No.
142198), which we remanded to the Court of Appeals for consideration as
on leave granted by order dated February 2, 2011, at such future session
of the Court of Appeals as both cases are ready for submission.

We do not retain jurisdiction.

In re PAROLE OF ELIAS, No. 142198; Court of Appeals No. 300113. Pur-
suant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we remand
this case to the Court of Appeals for consideration as on leave granted.

We further order that this case be argued and submitted to the Court
of Appeals together with the case of People v Haeger (Docket No. 141718),
which we remanded to the Court of Appeals for consideration as on leave
granted by order dated February 2, 2011, at such future session of the
Court of Appeals as both cases are ready for submission.

We do not retain jurisdiction.

Order Granting Oral Argument in Case Pending on Application for Leave
to Appeal Entered February 2, 2011:

FINDLEY V DAIMLERCHRYSLER CORPORATION, No. 141858; reported below:
289 Mich App 483. We direct the clerk to schedule oral argument on
whether to grant the application or take other peremptory action. MCR
7.302(H)(1). The parties shall submit supplemental briefs within 42 days
of the date of this order addressing whether the Workers’ Compensation
Appellate Commission is required to render a majority opinion in order to
provide a final decision that is reviewable by the appellate courts.

Leave to Appeal Granted February 2, 2011:

MICHIGAN BASIC PROPERTY INSURANCE ASSOCIATION V OFFICE OF FINANCIAL AND
INSURANCE REGULATION, No. 141447; reported below: 288 Mich App 552. The
parties shall address whether the Court of Appeals erred when it upheld the
respondent commissioner’s interpretation of MCL 500.2930a(1).

The motions to file briefs amicus curiae are granted. Other persons or
groups interested in the determination of the issue presented in this case
may move the Court for permission to file briefs amicus curiae.

PEOPLE V ROSE, No. 141659; reported below: 289 Mich App 499. The
parties shall address whether the use of a screen to shield a child
complainant from the defendant during testimony violates the Confron-
tation Clause or prejudices the defendant because it impinges on the
presumption of innocence.

The Prosecuting Attorneys Association of Michigan and the Criminal
Defense Attorneys of Michigan are invited to file briefs amicus curiae. Other
persons or groups interested in the determination of the issues presented in
this case may move the Court for permission to file briefs amicus curiae.

MILLER V CITIZENS INSURANCE COMPANY, No. 141747; reported below: 288
Mich App 424. The parties shall include among the issues to be briefed
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(1) whether a medical care provider that is not a party to a fee agreement
with plaintiff’s counsel may be liable for all or a portion of counsel’s fee
and the basis for such liability, if any, and (2) if there is such liability, the
manner in which the amount of the liability is to be determined.

The motions for leave to file briefs amicus curiae are granted. The
Michigan Association for Justice and Michigan Defense Trial Counsel,
Inc., are invited to file briefs amicus curiae. Other persons or groups
interested in the determination of the issues presented in this case may
move the Court for permission to file briefs amicus curiae.

Leave to Appeal Denied February 2, 2011:

BARACHKOV V 41-B DISTRICT COURT, No. 140938; Court of Appeals No.
284197.

MEREDITH V OAKWOOD HEALTHCARE, INCORPORATED, No. 141418; Court of
Appeals No. 288507.

MARILYN KELLY and HATHAWAY, JJ., would grant leave to appeal.

PEOPLE V TEALL, No. 141537; Court of Appeals No. 297983.

PEOPLE V RAYMOND WHITE, No. 141565; Court of Appeals No. 296203.
MARILYN KELLY, J., would grant leave to appeal.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V HAWKINS, No. 141658; Court of Appeals No. 290932.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

FLOWERS V PROGRESSIVE MICHIGAN INSURANCE COMPANY, No. 141684;
Court of Appeals No. 291958.

MARILYN KELLY and HATHAWAY, JJ., would grant leave to appeal.

BURKE V UNITED AMERICAN ACQUISITIONS AND MANAGEMENT, INCORPORATED,
No. 141754; Court of Appeals No. 290590.

ZAHRA, J., did not participate because he was on the Court of Appeals
panel.

PEOPLE V NICHOLSON, No. 141780; Court of Appeals No. 291851.

PEOPLE V ROGERS, No. 141796; Court of Appeals No. 291180.

PEOPLE V TONY HURD, No. 141802; Court of Appeals No. 291212.

MOOTHART V SECRETARY OF STATE, No. 141886; Court of Appeals No.
298462.

Reconsideration Denied February 2, 2011:

PEOPLE V MORRISON, No. 141079; Court of Appeals No. 285662. Leave
to appeal denied at 487 Mich 858.
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ZAHRA, J., did not participate because he was on the Court of Appeals
panel.

Order on Complaint for Superintending Control Entered February 2,
2011:

TINDALL V ATTORNEY GRIEVANCE COMMISSION, No. 141515. The Grievance
Administrator is directed to provide the plaintiff with a copy of the
respondent attorney’s answer, as well as a copy of the respondent’s
supporting documents, unless the administrator determines that there is
cause for not disclosing some or all of the supporting documents.

Summary Disposition February 4, 2011:

JONES V DAIMLERCHRYSLER CORPORATION, No. 140889; reported below:
288 Mich App 99.

Pursuant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we
reverse that portion of the Court of Appeals’ decision reinstating one aspect
of the plaintiffs’ premises liability claim and we reinstate the summary
disposition ruling of the Macomb Circuit Court. The defendant premises
owner did not have a duty to protect the injured plaintiff, an employee of an
independent contractor hired to perform construction work on the owner’s
premises, from the hazardous condition that contributed to the plaintiff’s
injury, where the defendant delegated to the contractor the task of perform-
ing the construction work. Banaszak v Northwest Airlines, Inc, 485 Mich
1038 (2010); Young v Delcor Assoc, 477 Mich 931 (2006). Moreover, even if
premises liability had applied, the injured plaintiff could not have recovered
where he was aware of the hazard, and indeed had ordered its creation.
Riddle v McLouth Steel Products Corp, 440 Mich 85 (1992). The Court of
Appeals’ theory of liability based on the presence, location, and design of the
hinged metal floor hatch lacks legal and factual merit. The plaintiff, who
ordered the hatch to be opened, was not injured by the presence, location,
and design of the hatch, but rather by falling through the hole that was
created when the hatch was opened. An owner of property cannot be held
liable under premises liability law for a design of the property that permits
an invitee or person in control of the property to create a hazardous
condition where none existed before.

MARILYN KELLY, J., would grant leave to appeal.
HATHAWAY, J., would deny leave to appeal.

Leave to Appeal Granted February 4, 2011:

JONES V DETROIT MEDICAL CENTER AND SINAI-GRACE HOSPITAL, Nos.
141624 and 141629; reported below: 288 Mich App 466. The parties shall
include among the issues to be briefed (1) whether the probability of
injury is a proper consideration in determining proximate causation and
(2) whether partial summary disposition may be granted to the plaintiff
with regard to proximate causation where the negligence of the defen-
dant has not been established.
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The Michigan Association for Justice and Michigan Defense Trial
Counsel, Inc., are invited to file briefs amicus curiae. Other persons or
groups interested in the determination of the issues presented in this
case may move the Court for permission to file briefs amicus curiae.

Leave to Appeal Denied February 4, 2011:

DRAKE V CITY OF BENTON HARBOR, No. 140685; Court of Appeals No.
287502.

MARKMAN, J. (dissenting). The only issue in this case concerns whether a
“championship Jack Nicklaus” privately owned golf course constitutes a
“park use,” consistent with J. N. and Carrie Klock’s deed to the city of
Benton Harbor of property to be designated as Jean Klock Park in memory
of their daughter who had died in infancy. The city, having previously sold a
portion of Jean Klock Park to a private developer for a residential housing
development, now attempts to justify the use of a remaining portion of the
park for a golf course on, among other grounds, “underutilization” of the
park, “economic development,” “jobs,” and the establishment of a “tourist
destination.” However admirable these objectives, it is J. N. and Carrie
Klock’s intentions that control here, not those of the current city govern-
ment, and the Klocks’ intentions must control even if they are now viewed
by the city as inconvenient to the pursuit of objectives preferred by the city.
In my judgment, and for reasons that require little more than resort to the
customary understanding of the term “park” by ordinary users of our
language, I believe that the city’s use of Jean Klock Park, by leasing portions
of it for 105 years to a private commercial entity, the Harbor Shores
Community Redevelopment, Inc., for its use as a golf course, constitutes a
breach of faith with the Klocks, and should be enjoined. Although the city
prevails today, it, and other communities throughout our state, may well
come out losers tomorrow as later generations of philanthropists look at the
legacy of J. N. and Carrie Klock and come to question the faithfulness of
government in upholding their intentions after they too have passed. I
respectfully dissent.

ADAIR V UTICA COMMUNITY SCHOOLS, No. 141296; Court of Appeals No.
288286. The application for leave to appeal the May 13, 2010, judgment
of the Court of Appeals is considered, and it is denied, there being no
majority in favor of granting leave to appeal or taking other action.

YOUNG, C.J., and MARKMAN and MARY BETH KELLY, JJ., would reverse
the judgment of the Court of Appeals, for the reasons stated in the Court
of Appeals dissenting opinion, and remand this case to the Macomb
Circuit Court for entry of a judgment consistent with that opinion.

ZAHRA, J., did not participate because he was on the Court of Appeals
panel.

PEOPLE V AKRAM, No. 141882; Court of Appeals No. 283161.
HATHAWAY, J. I recuse myself from this matter pursuant to MCR

2.003(C)(1)(a). I have previously expressed statements on the record as a
circuit court judge that could demonstrate personal bias against defense
trial counsel.

In re SMITH/TYSON MINORS, No. 142460; Court of Appeals No. 298141.
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Leave to Appeal Denied February 7, 2011:

PEOPLE V WILKINSON, No. 139121; Court of Appeals No. 291724.

PEOPLE V TIRONI, No. 140465; Court of Appeals No. 293694.

PEOPLE V MICHAEL JOHNSON, No. 140751; Court of Appeals No. 295013.

PEOPLE V ALBERTA, No. 140952; Court of Appeals No. 296695.

AMERICAN HOME MORTGAGE SERVICING V PANKO, No. 140958; Court of
Appeals No. 289585.

PEOPLE V ANDREW MILLER, No. 141250; Court of Appeals No. 286580.

PEOPLE V MERRIWEATHER, No. 141366; Court of Appeals No. 297210.

PEOPLE V MURRAY, No. 141371; Court of Appeals No. 296537.

PEOPLE V NATHANIEL SMITH, No. 141386; Court of Appeals No. 296120.

PEOPLE V KENNETH WILLIAMS, No. 141445; Court of Appeals No. 295249.

PEOPLE V CONKLIN, No. 141479; Court of Appeals No. 286270.

PEOPLE V RAYMOND MOORE, No. 141506; Court of Appeals No. 295940.

PEOPLE V PRYOR, No. 141529; Court of Appeals No. 296536.

PEOPLE V STEVEN WILLIAMS, No. 141543; Court of Appeals No. 296393.

PEOPLE V CORRION, No. 141550; Court of Appeals No. 298133.

PEOPLE V MCCLOUD, No. 141553; Court of Appeals No. 296967.

NATIONAL ASSOCIATION OF INVESTORS CORP V DOBSON-MCCOMBER AGENCY,
INC, Nos. 141556, 141557, 141562, and 141563; Court of Appeals Nos.
286295 and 287701.

PEOPLE V MARTIN, No. 141574; Court of Appeals No. 298317.

PEOPLE V LUCERO, No. 141583; Court of Appeals No. 297011.

PEOPLE V WHITTAKER, No. 141590; Court of Appeals No. 296914.

PEOPLE V BANKS, No. 141591; Court of Appeals No. 298151.

PEOPLE V SHERROD, No. 141598; Court of Appeals No. 296895.

PEOPLE V MACK, No. 141601; Court of Appeals No. 290165.

PEOPLE V AMPARO, No. 141605; Court of Appeals No. 289955.

PEOPLE V GLOVER, No. 141608; Court of Appeals No. 296737.

PEOPLE V PETER RODRIGUEZ, No. 141627; Court of Appeals No. 290599.

PEOPLE V DARQUESE LEWIS, No. 141641; Court of Appeals No. 297072.

PEOPLE V JACK SMITH, No. 141643; Court of Appeals No. 297737.
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PEOPLE V MAGEE, No. 141647; Court of Appeals No. 297073.

PEOPLE V SHANNON, No. 141662; Court of Appeals No. 297258.

FOWLER V JACK’s CORNER STORES, No. 141668; Court of Appeals No.
291020.

CAVANAGH, J., did not participate because of a familial relationship
with counsel of record.

PATTERSON V CITIFINANCIAL MORTGAGE CORPORATION, No. 141670; re-
ported below: 288 Mich App 526.

WELLS FARGO BANK, NA v COOPER, No. 141674; Court of Appeals No.
296792.

PEOPLE V BRADLEY, No. 141677; Court of Appeals No. 290353.

PEOPLE V PAUL HENDERSON, No. 141683; Court of Appeals No. 285331.

PEOPLE V EUGENE POSEY, No. 141688; Court of Appeals No. 291075.

PEOPLE V CHARLES SMITH, No. 141699; Court of Appeals No. 288595.

PEOPLE V PHLEGM, No. 141701; Court of Appeals No. 288622.

PEOPLE V ANTHONY TYLER, No. 141722; Court of Appeals No. 291631.

PEOPLE V LARRY LOVE, No. 141728; Court of Appeals No. 291845.

PEOPLE V GREER, No. 141735; Court of Appeals No. 286912.

PEOPLE V CELLEY, No. 141736; Court of Appeals No. 298907.

PEOPLE V LAFOREST, No. 141746; Court of Appeals No. 296836.

PEOPLE V LEROY TOWNSEND, No. 141750; Court of Appeals No. 291241.

PEOPLE V ELLIOTT, No. 141755; Court of Appeals No. 298885.

PEOPLE V VANDENBOSCH, No. 141756; Court of Appeals No. 298867.

PEOPLE V MASON, No. 141757; Court of Appeals No. 298499.

PEOPLE V KEITH CHAPMAN, No. 141758; Court of Appeals No. 291524.

GRIEVANCE ADMINISTRATOR V RADULOVICH, No. 141760.

PEOPLE V CHASE, No. 141762; Court of Appeals No. 290618.

PEOPLE V DIENHERT, No. 141763; Court of Appeals No. 285489.

PEOPLE V POWELL, No. 141772; Court of Appeals No. 296087.

STATE TREASURER V FENDER, No. 141776; Court of Appeals No. 299004.

PEOPLE V VONNELL REED, No. 141778; Court of Appeals No. 291405.

PEOPLE V GERMAINE JENKINS, No. 141787; Court of Appeals No. 290910.

PEOPLE V DAVID DAVIS, No. 141794; Court of Appeals No. 298681.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

ACTIONS ON APPLICATIONS 1039



PEOPLE V RAIHALA, No. 141799; Court of Appeals No. 297684.

PEOPLE V RATLIFF, No. 141807; Court of Appeals No. 299314.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V JACKSON JACOBS, No. 141814; Court of Appeals No. 299152.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

AMERICAN HOME ASSURANCE COMPANY V MICHIGAN CATASTROPHIC CLAIMS
ASSOCIATION, No. 141817; reported below: 288 Mich App 706.

ACE AMERICAN HOME INSURANCE COMPANY V MICHIGAN CATASTROPHIC
CLAIMS ASSOCIATION, No. 141819; reported below: 288 Mich App 706.

MIKOLASIK V KANTROW, No. 141829; Court of Appeals No. 292005.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V HAYWARD, No. 141833; Court of Appeals No. 298207.

PEOPLE V GEORGE BROWN, No. 141835; Court of Appeals No. 298422.

PEOPLE V JOHNNIE TAYLOR, No. 141841; Court of Appeals No. 298836.

ALLARD V SOVA, No. 141844; Court of Appeals No. 285633.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V DARROUGH, No. 141847; Court of Appeals No. 299037.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V CROSTHWAITE, No. 141848; Court of Appeals No. 291645.

PEOPLE V DITTA, No. 141851; Court of Appeals No. 289604.

PEOPLE V RICKY BUCHANAN, No. 141852; Court of Appeals No. 290942.

PEOPLE V CAMP, No. 141853; Court of Appeals No. 285101.

PEOPLE V GRIESEMER, No. 141860; Court of Appeals No. 288799.

PEOPLE V MALECKAS, No. 141862; Court of Appeals No. 299135.

PEOPLE V CHRISTOPHER SMITH, No. 141864; Court of Appeals No. 297435.

PEOPLE V BINYARD, No. 141866; Court of Appeals No. 290259.

PEOPLE V BOSSERT, No. 141873; Court of Appeals No. 291023.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V POYNTZ, No. 141876; Court of Appeals No. 299060.

PEOPLE V RADER, No. 141877; Court of Appeals No. 299017.
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ZAHRA, J., did not participate because he was on the Court of Appeals
panel.

PEOPLE V ANTHONY ALLEN, No. 141879; Court of Appeals No. 291334.

PEOPLE V ALBERS, No. 141880; Court of Appeals No. 298741.

SKRINE V VANDERBEEK, No. 141887; Court of Appeals No. 290469.

PEOPLE V WINDMON, No. 141890; Court of Appeals No. 291664.

PEOPLE V WILLS, No. 141891; Court of Appeals No. 297637.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V COCHES, No. 141892; Court of Appeals No. 299005.

EXECUTIVE PROPERTY DEVELOPMENT V NAUTILUS INSURANCE COMPANY, No.
141894; Court of Appeals No. 291368.

PEOPLE V TENORA BROOKS, No. 141895; Court of Appeals No. 287948.

PEOPLE V TACKETT, No. 141901; Court of Appeals No. 299119.

PEOPLE V RICE, No. 141903; Court of Appeals No. 291711.

PEOPLE V PAULEY, No. 141906; Court of Appeals No. 298812.

PEOPLE V TETREAU, No. 141907; Court of Appeals No. 291373.

PEOPLE V ZUAZO, No. 141913; Court of Appeals No. 299387.

PEOPLE V ROY HOLMES, No. 141922; Court of Appeals No. 299439.

PEOPLE V GERORD ROBINSON, No. 141923; Court of Appeals No. 287952.

PEOPLE V PIGGUE, No. 141925; Court of Appeals No. 299227.

PEOPLE V SOCORRO, No. 141926; Court of Appeals No. 297871.

PEOPLE V DARNELL DUNLAP, No. 141934; Court of Appeals No. 293013.

HANSKNECHT V CLEAR CHANNEL BROADCASTING, INC, No. 141935; Court of
Appeals No. 297010.

PEOPLE BASSIN, Nos. 141938 and 141939; Court of Appeals Nos. 290473
and 295012.

PEOPLE V HOPKINS, No. 141941; Court of Appeals No. 286208.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V CORRION, No. 141949; Court of Appeals No. 300259.

PEOPLE V DROSTE, No. 141952; Court of Appeals No. 299277.

PEOPLE V COLOR MINI CAMERA, No. 141954; Court of Appeals No.
291418.
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PEOPLE V ABDULLAH, No. 141963; Court of Appeals No. 291048.

ALLIANCE FOR CHILDREN, INC V DETROIT PUBLIC SCHOOLS, No. 141979;
Court of Appeals No. 291926.

MOYER V COMPREHENSIVE REHABILITATION CENTER, INC, No. 141981; Court
of Appeals No. 292061.

MCDONALD FORD, INC V CITIZENS BANK, No. 141984; Court of Appeals No.
296814.

PEOPLE V DESHAWN SMITH, No. 141989; Court of Appeals No. 299380.

PEOPLE V ZACHARY, No. 141990; Court of Appeals No. 290649.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V BRAKE, No. 141999; Court of Appeals No. 292313.

PEOPLE V DEBORAH ALLEN, No. 142002; Court of Appeals No. 292295.

PEOPLE V CORRION, No. 142042; Court of Appeals No. 299970.

PEOPLE V CAMINATA, No. 142192; Court of Appeals No. 293220.

Reconsideration Denied February 7, 2011:

CARLTON BROWN V DEPARTMENT OF CORRECTIONS, No. 141147; Court of
Appeals No. 296305. Leave to appeal denied at 488 Mich 911.

PEOPLE V RONNIE WILLIAMS, No. 141466; Court of Appeals No.
297404. Leave to appeal denied at 488 Mich 948.

PEOPLE V VARTANIAN, No. 141623; Court of Appeals No. 291112. Leave
to appeal denied at 488 Mich 873.

Superintending Control Denied February 7, 2011:

BROWN V ATTORNEY GRIEVANCE COMMISSION, No. 141839.

Leave to Appeal Denied February 18, 2011:

In re GELIL, No. 142464; Court of Appeals No. 298619.

In re PAYNE/DARLING/WRIGHT MINORS, No. 142480; Court of Appeals No.
297674.

Summary Disposition March 4, 2011:

SCHREUR V DEPARTMENT OF HUMAN SERVICES, No. 141777; reported below:
289 Mich App 1. Pursuant to MCR 7.302(H)(1), in lieu of granting leave
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to appeal, we affirm the result reached by the Court of Appeals, but
vacate that portion of the Court of Appeals’ judgment that holds that
“because [plaintiff] was an applicant for benefits, not a recipient of
benefits, [defendant] was not required to cite the specific provision
supporting its denial.” Pursuant to 42 CFR 435.912, defendant was
required to cite the specific provision supporting its denial. However,
defendant’s failure to cite the correct regulations on which its denial of
benefits was based did not accord plaintiff the right to file her hearing
request 368 days after the notice was mailed and 278 days after
expiration of the 90-day hearing request period. The notice provided to
plaintiff clearly explained why plaintiff was denied benefits, i.e., “because
her disability was not ‘expected to last for at least 12 consecutive
months’ and would not prevent her from ‘working in any substantial
gainful employment,’ ” and informed her that she had 90 days to request
a hearing if she so desired. The fact that the wrong regulations were cited
in this notice did not alter plaintiff’s obligation, pursuant to 42 CFR
431.221(d), to request a hearing within 90 days. Plaintiff could have
simply included an objection to those regulations in her request for a
hearing. That is, while defendant’s citation of the incorrect regulations
may have provided plaintiff with an additional basis upon which to
request a hearing, it did not afford plaintiff an indefinite period within
which to request such a hearing.

MARILYN KELLY, J. (dissenting). I respectfully dissent from the order
affirming the result reached by the Court of Appeals. I would grant leave
to appeal.

The underlying facts are that plaintiff, Amanda Schreur, had surgery
on her back to remove a tumor. On April 29, 2005, she applied for
Medicaid disability benefits, claiming she was unable to work because of
lower back pain and weakness. She further claimed that, because of her
medical condition, her household lost its only source of income.

The Department of Human Services (DHS) denied her application for
disability benefits on June 10, 2005. The denial notice stated that
plaintiff was ineligible for Medicaid because her “impairment has not
lasted nor is expected to last for at least 12 consecutive months and does
not prevent working in any substantial gainful employment.” It also
stated that a hearing request must be made within 90 days.

Plaintiff submitted a hearing request on June 13, 2006—368 days
after the date of the denial notice. Plaintiff claimed that her request was
timely because the denial notice was defective. She argued that the notice
did not trigger the 90-day period in which to request a hearing because it
did not cite specific regulations on which the denial was based. The
regulations it did cite were irrelevant to the denial of plaintiff’s applica-
tion.

On December 14, 2006, an administrative hearing was held on the
timeliness of plaintiff’s hearing request. The hearing referee rejected
plaintiff’s argument that DHS’s failure to cite the correct regulations
underlying its decision rendered the notice insufficient or defective. The
referee reasoned that, although DHS had to cite the correct regulations
in its decision, their omission constituted merely an additional ground on
which to request a hearing contesting the decision. It did not “toll” the
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90-day period. Accordingly, the referee issued an order dismissing plain-
tiff’s request for a hearing as untimely.

Plaintiff appealed the dismissal in the Bay County Circuit Court,
which agreed with her and held that her claim had been timely. It opined
that the 90-day period “begins at the point when timely and adequate
notice of denial has been provided to the applicant.” The court concluded
that, because the notice did not conform to the requirements of 42 CFR
431.210 and 42 CFR 431.221, the statutory 90-day period had not begun
to run. The court thus reversed the referee’s decision and reinstated
plaintiff’s request for a hearing on the substantive issue of whether she
was disabled.

When DHS appealed the reinstatement to the Court of Appeals, the
Court reversed the lower court decision and dismissed plaintiff’s request
for a hearing as untimely. It distinguished Medicaid applicants from
Medicaid recipients and concluded that only recipients were entitled to
notice of the specific regulations that support the action.

Plaintiff filed a motion for reconsideration, citing 42 CFR
435.912. That provision requires DHS to inform an applicant of the
specific regulations supporting its denial. The motion also asserted that
the Court of Appeals’ opinion was erroneous because it was based on the
premise that notice of the specific regulations supporting the denial was
not essential. The Court of Appeals denied reconsideration on August 9,
2010.

The Court of Appeals’ opinion is premised on its determination that
DHS need not provide plaintiff with the specific regulations supporting
its denial of her application. Plaintiff correctly argues that 42 CFR
435.912 requires a citation of the specific regulation.1 Thus, the notice
plaintiff received was deficient. However, because the Court of Appeals
did not consider 42 CFR 435.912, it did not consider the effect of the
deficiency. It did not resolve, as the circuit court did, whether the 90-day
period is triggered only where timely and adequate notice of denial has
been provided to the applicant.

This Court’s order concludes, without explanation, that “[t]he fact
that the wrong regulations were cited in this notice did not alter
plaintiff’s obligation . . . to request a hearing within 90 days.” If the
90-day period runs from the date of a denial of benefits that fails to
include the regulations relied on, does the applicant have adequate
information to request a hearing? Will a request for a hearing citing only
the failure to provide specific regulations result only in a denial that adds
the necessary citation of regulations? Can the applicant then seek a
hearing based on that denial?

I believe the issue presented in this case is significant enough to
warrant full appellate review. This Court’s order leaves important

1 42 CFR 435.912 provides: “The agency must send each applicant a
written notice of the agency’s decision on his application, and, if
eligibility is denied, the reasons for the action, the specific regulation
supporting the action, and an explanation of his right to request a
hearing.”
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questions unanswered. I would grant leave to appeal to give plenary
consideration to the application of 42 CFR 435.912 to the facts of this
case.

HATHAWAY, J., would grant leave to appeal.

Leave to Appeal Denied March 8, 2011:

QUALITY MANUFACTURING, INC V MANN, No. 140811; Court of Appeals No.
286491.

PEOPLE V ERICKSEN, No. 141089; reported below: 288 Mich App 192.

PEOPLE V TONY BROWN, No. 141237; Court of Appeals No. 295563.

PEOPLE V ATKINS, No. 141267; Court of Appeals No. 295943.

PEOPLE V GONZALES, No. 141276; Court of Appeals No. 295462.

PEOPLE V NATHANIEL JENKINS, No. 141279; Court of Appeals No. 295375.

PEOPLE V SAMUEL JONES, No. 141349; Court of Appeals No. 296946.

PEOPLE V MOZINGO, No. 141363; Court of Appeals No. 295603.

PEOPLE V YOUNGER, No. 141370; Court of Appeals No. 296711.

PEOPLE V DONALD WILLIAMS, No. 141376; Court of Appeals No. 295937.

PEOPLE V ANTONIO BAILEY, No. 141379; Court of Appeals No. 296088.

PEOPLE V SWANIGAN, No. 141395; Court of Appeals No. 295230.

CHABAN V GETSINGER, No. 141398; Court of Appeals No. 282481.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V KEYES, No. 141402; Court of Appeals No. 297148.

PEOPLE V PENA, No. 141409; Court of Appeals No. 296995.

PEOPLE V BURLEY, No. 141516; Court of Appeals No. 296840.

PEOPLE V KANYAMA HAMPTON, No. 141517; Court of Appeals No. 296071.

PEOPLE V MEMMINGER, No. 141549; Court of Appeals No. 298024.

PEOPLE V STANLEY ST CLAIR, No. 141551; Court of Appeals No. 296548.

PEOPLE V JAYCE SMITH, No. 141566; Court of Appeals No. 297972.

AJAX PAVING INDUSTRIES V VANOPDENBOSCH CONSTRUCTION CO, No. 141569;
reported below: 289 Mich App 639.

PEOPLE V DOWNS, No. 141580; Court of Appeals No. 296751.

PEOPLE V FOSTER, No. 141602; Court of Appeals No. 296742.

PEOPLE V GOSS, No. 141611; Court of Appeals No. 298744.
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PEOPLE V KEYS, No. 141619; Court of Appeals No. 298280.

PEOPLE V DICKENS, No. 141640; Court of Appeals No. 296842.

PEOPLE V DOERS, No. 141644; Court of Appeals No. 288514.

PEOPLE V SIMPSON, No. 141652; Court of Appeals No. 297793.
HATHAWAY, J., not participating. Justice HATHAWAY recuses herself and

will not participate in this case as she was the presiding trial court judge.
See MCR 2.003(B).

PEOPLE V DERRICK SMITH, No. 141653; Court of Appeals No. 296869.

PEOPLE V RUCKER, No. 141678; Court of Appeals No. 298520.

PEOPLE V RAGLAND, No. 141690; Court of Appeals No. 296881.

PEOPLE V RHASHI HARRIS, No. 141697; Court of Appeals No. 296666.

PEOPLE V BRIAN JOHNSON, No. 141703; Court of Appeals No. 296736.

PEOPLE V DEJESUS, No. 141710; Court of Appeals No. 296473.

PEOPLE V DANIEL RODRIGUEZ, No. 141714; Court of Appeals No. 296900.

WASHTENAW COUNTY V AFSCME COUNCIL 25, No. 141719; Court of
Appeals No. 286874.

PEOPLE V SCARBER, No. 141725; Court of Appeals No. 297365.

PEOPLE V AJENE JORDAN, No. 141737; Court of Appeals No. 297485.

PEOPLE V MIKEL POSEY, No. 141740; Court of Appeals No. 298847.

PEOPLE V TIPPINS, No. 141749; Court of Appeals No. 297051.

PEOPLE V SHAUN SCOTT, No. 141751; Court of Appeals No. 297380.

PEOPLE V ESCOBAR, No. 141759; Court of Appeals No. 296246.

PEOPLE V ERTMAN, No. 141764; Court of Appeals No. 298035.

PEOPLE V CHRISTOPHER MOORE, No. 141767; Court of Appeals No. 297519.

PEOPLE V BARRON, No. 141771; Court of Appeals No. 298580.

PEOPLE V NOVAK, No. 141773; Court of Appeals No. 296993.

PEOPLE V CONEY, No. 141785; Court of Appeals No. 298043.

PEOPLE V NAPIER, No. 141788; Court of Appeals No. 298487.

PEOPLE V WEDELL, No. 141789; Court of Appeals No. 298806.

PEOPLE V RAFAEL BEAN, No. 141790; Court of Appeals No. 299160.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V AARON, No. 141804; Court of Appeals No. 297201.
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PEOPLE V FRIEDMAN, No. 141805; Court of Appeals No. 297140.

PEOPLE V CLAY, No. 141808; Court of Appeals No. 297821.

PEOPLE V BALFOUR, No. 141820; Court of Appeals No. 297724.

PEOPLE V MARTINEZ, No. 141821; Court of Appeals No. 299539.

HINSBERG V HINSBERG, No. 141827; Court of Appeals No. 290481.

PEOPLE V GREGORY GIBSON, No. 141831; Court of Appeals No. 296963.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V FARROW, No. 141843; Court of Appeals No. 298804.

PEOPLE V DANTE ROGERS, No. 141856; Court of Appeals No. 288571.

PEOPLE V PURIFY, No. 141872; Court of Appeals No. 298925.

HILL V JOHNSON, Nos. 141874, 141883, and 141884; Court of Appeals
Nos. 297354, 297359, and 297372.

BURT V DEPARTMENT OF TREASURY, No. 141885; Court of Appeals No.
290868.

PEOPLE V DALE JOHNSON, No. 141881; Court of Appeals No. 299589.

BLUE RIVER FINANCIAL GROUP, INC V TBI ENTERPRISES, LLC and COMPUTER

BUSINESS WORLD, LLC v THOMAS, Nos. 141910 and 141911; Court of
Appeals Nos. 289396 and 290366.

ZAHRA, J., did not participate because he was on the Court of Appeals
panel.

PEOPLE V AL-AWADI, No. 141916; Court of Appeals No. 291853.

PEOPLE V ANTONIO WILLIAMS, No. 141917; Court of Appeals No. 291208.

PEOPLE V BELIN, No. 141918; Court of Appeals No. 299390.

PEOPLE V LAROSE, No. 141924; Court of Appeals No. 278351.

PEOPLE V LAROE, No. 141936; Court of Appeals No. 299569.

PEOPLE V DAVID JOHNSON, No. 141937; Court of Appeals No. 299101.

PEOPLE V WILLIAM BROWN, No. 141940; Court of Appeals No. 299201.

ERICK BROWN V DEPARTMENT OF CORRECTIONS, No. 141942; Court of
Appeals No. 297413.

PEOPLE V MARK MOORE, No. 141948; Court of Appeals No. 290256.

FINDLING V PARKER, No. 141950; Court of Appeals No. 291567.

PEOPLE V RONNIE WILLIAMS, No. 141953; Court of Appeals No. 290933.
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LEVINE V MONROE COUNTY EMERGENCY MEDICAL AUTHORITY, No. 141958;
Court of Appeals No. 288844.

PEOPLE V STAV, No. 141961; Court of Appeals No. 299448.

PEOPLE V BRANION, No. 141962; Court of Appeals No. 292647.

HOFFMAN V BOONSIRI, Nos. 141969 and 141971; reported below: 290
Mich App 34.

PEOPLE V KNEPPER, No. 141973; Court of Appeals No. 299315.

PEOPLE V COLLINS, No. 141975; Court of Appeals No. 293184.

PEOPLE V SHELTON CARTER, No. 141976; Court of Appeals No. 291527.

PEOPLE V PETTWAY, No. 141980; Court of Appeals No. 292170.

PUTRUSS V MARY A AND EDWARD P O’HALLORAN TRUST, No. 141982; Court
of Appeals No. 291160.

PEOPLE V CISTRUNK, No. 141988; Court of Appeals No. 291862.

PEOPLE V DESHAWN CARTER, No. 141992; Court of Appeals No. 291535.

POLY BOND INC V JEN-TECH CORPORATION, No. 141993; Court of Appeals
No. 290429.

PEOPLE V JAQUAN LOVE, No. 141994; Court of Appeals No. 291774.

MCCOY V FARM BUREAU LIFE INSURANCE COMPANY OF MICHIGAN, No.
141997; Court of Appeals No. 291049.

PEOPLE V TURMAN, No. 142000; Court of Appeals No. 299681.

PEOPLE V NELUMS, No. 142003; Court of Appeals No. 290352.

DUTTON PARTNERS V CMS ENERGY CORPORATION, No. 142007; reported
below: 290 Mich App 635.

ZAHRA, J., did not participate because he was on the Court of Appeals
panel.

In re DONALD K EGELUS LIVING TRUST, No. 142011; Court of Appeals No.
292020.

LAVIGNE V GLORE, No. 142013; Court of Appeals No. 290858.

PEOPLE V MAZAK, No. 142014; Court of Appeals No. 293453.

PEOPLE V DARICK ANDERSON, No. 142016; Court of Appeals No. 292072.

PEOPLE V BRIGHAM, No. 142018; Court of Appeals No. 299710.

PEOPLE V WALKER, No. 142021; Court of Appeals No. 292043.

PEOPLE V BRANDON BELL, No. 142022; Court of Appeals No. 290691.

In re RINKE ESTATE, No. 142025; Court of Appeals No. 293394.

1048 488 MICHIGAN REPORTS



RAMSEY V SECURITAS SECURITY SERVICES, No. 142026; Court of Appeals
No. 296734.

PEOPLE V SHOUP, No. 142028; Court of Appeals No. 299193.

PEOPLE V FINLEY, No. 142029; Court of Appeals No. 293151.

BETHANY LUTHERAN CHURCH V PORTER, Nos. 142032 and 142033; Court
of Appeals Nos. 291742 and 291762.

PEOPLE V CALHOUN, No. 142035; Court of Appeals No. 299688.

PEOPLE V AGELINK, No. 142037; Court of Appeals No. 292198.

PEOPLE V CHILDS, No. 142038; Court of Appeals No. 291878.

PEOPLE V TIGGLE, No. 142043; Court of Appeals No. 292567.

DUFFINEY V HOME OWNERS INSURANCE COMPANY, No. 142048; Court of
Appeals No. 292583.

WARREN V COCA-COLA ENTERPRISES INC, No. 142049; Court of Appeals
No. 298281.

PEOPLE V MICHAEL DAVIS, No. 142054; Court of Appeals No. 299572.

PEOPLE V GAMBLE, No. 142056; Court of Appeals No. 291289.

PEOPLE V RODRECKIS BROOKS, No. 142057; Court of Appeals No. 300312.

AUTO CLUB INSURANCE ASSOCIATION V SCOTT, No. 142061; Court of
Appeals No. 291911.

PEOPLE V KAMP, No. 142064; Court of Appeals No. 299817.

PEOPLE V HICKS, No. 142067; Court of Appeals No. 292314.

PEOPLE V FOX, No. 142068; Court of Appeals No. 293131.

PEOPLE V LAMONT TAYLOR, No. 142070; Court of Appeals No. 298101.

PEOPLE V TERRY MCDONALD, No. 142071; Court of Appeals No. 299993.

PEOPLE V BALLARD, No. 142072; Court of Appeals No. 292908.

PEOPLE V ANTHONY SMITH, No. 142073; Court of Appeals No. 292543.

PEOPLE V ZEIGLER, No. 142074; Court of Appeals No. 292528.

PEOPLE V ARNOLD, No. 142075; Court of Appeals No. 291361.

SAL-MAR INDUSTRIAL CORPORATION V MACOMB TOWNSHIP, Nos. 142081,
142082, 142083, and 142084; Court of Appeals Nos. 291843, 291844,
294151, and 294339.

PEOPLE V EDWARD HILL, No. 142086; Court of Appeals No. 292810.

PEOPLE V DMITRI ANDERSON, No. 142090; Court of Appeals No. 291962.
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PEOPLE V FORBES, No. 142092; Court of Appeals No. 293733.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V KENNETH HENDERSON, No. 142094; Court of Appeals No. 299690.

PEOPLE V MICHAEL JONES, No. 142095; Court of Appeals No. 291882.

PEOPLE V PENNYMAN, No. 142096; Court of Appeals No. 299884.

WILLIAMS V Z F LEMFORDER CORPORATION, No. 142107; Court of Appeals
No. 298611.

CAVANAGH, J., would remand this case to the Court of Appeals.

PEOPLE V CHARLENE PEOPLES, No. 142108; Court of Appeals No. 288667.

PEOPLE V SCOTT MCDONALD, No. 142111; Court of Appeals No. 297826.

PEOPLE V SUMPTER, No. 142112; Court of Appeals No. 291886.

PEOPLE V DAYSON, No. 142114; Court of Appeals No. 291702.

PEOPLE V WEILL, No. 142120; Court of Appeals No. 299718.

PEOPLE V SPONSELLER, No. 142121; Court of Appeals No. 299527.

PEOPLE V CHANEY, No. 142122; Court of Appeals No. 300053.

PEOPLE V GRAVES, No. 142124; Court of Appeals No. 293268.

PEOPLE V ROBIN NIXON, No. 142128; Court of Appeals No. 299715.

PEOPLE V PAGE, No. 142129; Court of Appeals No. 291790.

PEOPLE V HODGE, No. 142137; Court of Appeals No. 292722.

PEOPLE V HIERHOLZER, No. 142169; Court of Appeals No. 299707.

PEOPLE V CREEK, No. 142170; Court of Appeals No. 299381.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

PEOPLE V ANTON BERRY, No. 142172; Court of Appeals No. 293583.

PEOPLE V PECK, No. 142174; Court of Appeals No. 293543.

PEOPLE V NEELY, No. 142179; Court of Appeals No. 300269.

PEOPLE V DAVID TAYLOR, No. 142185; Court of Appeals No. 291949.

PEOPLE V PENNINGTON, No. 142191; Court of Appeals No. 292835.

PEOPLE V LARKINS, No. 142200; Court of Appeals No. 292799.

PEOPLE V LEQUIN ANDERSON, No. 142204; Court of Appeals No. 292958.

BOONE V PAPANEK, No. 142240; Court of Appeals No. 298579.
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BARROW V DETROIT MAYOR, No. 142297; reported below: 290 Mich App
530.

ZAHRA, J., did not participate because he was on the Court of Appeals
panel.

PRAGASAM V CIENA HEALTH CARE MANAGEMENT, No. 142425; Court of
Appeals No. 297888.

SCOTT V SECRETARY OF STATE, No. 142463; Court of Appeals No. 301249.

Reconsideration Denied March 8, 2011:

PAQUETTE V STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY, No.
139582; Court of Appeals No. 279909. Leave to appeal denied at 488
Mich 910.

PEOPLE V RODNEY CARTER, No. 140522; Court of Appeals No.
293861. Summary disposition at 488 Mich 925.

BLOOMFIELD FINANCIAL GROUP V HASKINS, No. 140643; Court of Appeals
No. 294666. Leave to appeal denied at 488 Mich 900.

AUTO-OWNERS INSURANCE COMPANY V FERWERDA ENTERPRISES, INC, Nos.
140735 and 140738; reported below: 287 Mich App 248. Summary
disposition at 488 Mich 917.

In re PRISCILLA M WARD REVOCABLE TRUST, No. 140809; Court of Appeals
No. 294557. Leave to appeal denied at 488 Mich 910.

MEADOWS V MEADOWS, No. 141191; Court of Appeals No. 288893. Leave
to appeal denied at 488 Mich 911.

KIRCOS V WASLAWSKI, No. 141274; Court of Appeals No. 288894. Leave
to appeal denied at 488 Mich 947.

EDWARDS V CAPE TO CAIRO, No. 141339; Court of Appeals No.
280023. Leave to appeal denied at 488 Mich 921.

LASALLE BANK MIDWEST V ZLATKIN, No. 141367; Court of Appeals No.
296308. Leave to appeal denied at 488 Mich 913.

RICHMOND TOWNSHIP V RONDINGO, INC, Nos. 141462 and 141463; Court of
Appeals Nos. 288625 and 290054. Leave to appeal denied at 488 Mich
981.

ZAHRA, J., did not participate because he was on the Court of Appeals
panel.

NATIONAL GENERAL INSURANCE COMPANY V HOME-OWNERS INSURANCE COM-
PANY, Nos. 141473 and 141474; Court of Appeals Nos. 291131 and
291132. Leave to appeal denied at 488 Mich 948.

JOHN GUIDOBONO II REVOCABLE TRUST AGREEMENT V JONES, No. 141522;
Court of Appeals No. 290589. Summary disposition at 488 Mich 989.
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PEOPLE V MABINS, Nos. 141615, 141616, 141617, and 141618; Court of
Appeals Nos. 290792, 290793, 290794, and 290795. Leave to appeal
denied at 488 Mich 949.

BURNETT V ULRICH, No. 141673; Court of Appeals No. 296907. Leave to
appeal denied at 488 Mich 954.

PEOPLE V RODNEY HARRIS, No. 141781; Court of Appeals No.
287724. Leave to appeal denied at 488 Mich 996.

Superintending Control Denied March 8, 2011:

TYSON V ATTORNEY GRIEVANCE COMMISSION, No. 142010.

Order Assuming Jurisdiction of Original Action March 9, 2011:

ATTORNEY GENERAL V 54-A DISTRICT JUDGE, No. 142550; Court of Appeals
No. 301979. The application for leave to appeal before decision by the
Court of Appeals is considered, and it is granted, and this Court hereby
assumes jurisdiction of the complaint for quo warranto. The parties
having briefed the issues involved, we direct the clerk to place this case
on the May 2011 session calendar for argument and submission.

Leave to Appeal Granted March 9, 2011:

ENGENIUS, INC V FORD MOTOR COMPANY, No. 141977; Court of Appeals
No. 290682. The parties are directed to address whether the arbitration
panel in this case, having determined that the arbitration clause was not
included in the parties’ FACTS contract, was nevertheless empowered to
retain jurisdiction over the arbitration of that contract and to render an
award for its breach.

Orders Granting Oral Argument in Cases Pending on Application for
Leave to Appeal Entered March 9, 2011:

LAMEAU V CITY OF ROYAL OAK, Nos. 141559 and 141560; reported below:
289 Mich App 153. The parties shall submit supplemental briefs within
42 days of the date of this order addressing (1) whether the presence of
the anchored guy wire at issue in this case was a breach of the city of
Royal Oak’s duty to keep the sidewalk in “reasonable repair” under MCL
691.1402, (2) if so, whether the exclusion to the highway exception for
“utility poles” found at MCL 691.1401(e) removes the wire from the
highway exception, (3) the significance of the fact that the sidewalk was
not opened for public travel by the public defendants and was meant to
be barricaded against public use and the fact that the public defendants
in this case were aware that the barricades were regularly being set aside
or removed by unknown members of the public, (4) whether the alleged
conduct of the individual public defendants can reasonably be considered
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to constitute gross negligence, and (5) whether the alleged conduct of the
individual public defendants can be considered “the” proximate cause of
the decedent’s injury, particularly in light of the decedent’s own conduct
in this case and his intoxication at the time of injury. Cf. MCL 600.2955a.
The parties should not submit mere restatements of their application
papers.

The Michigan Association for Justice, Michigan Defense Trial Coun-
sel, Inc., and the Michigan Municipal League are invited to file briefs
amicus curiae. Other persons or groups interested in the determination
of the issues presented in this case may move the Court for permission to
file briefs amicus curiae.

JILEK v STOCKSON, No. 141727; reported below: 289 Mich App 291. At
oral argument, the parties shall address (1) whether the Court of Appeals
erred in reversing the jury verdict in favor of the defendants on the basis
of its conclusion that the trial court erred in determining the applicable
standard of care and (2) whether the Court of Appeals erred in holding
that evidence of the defendants’ internal policies and procedures should
have been admitted at trial. The parties may file supplemental briefs
within 42 days of the date of this order, but they should not submit mere
restatements of their application papers.

The motions for leave to file brief amicus curiae are granted. The
Michigan Association for Justice, the Michigan Health and Hospital
Association, and Michigan Defense Trial Counsel, Inc., are invited to file
briefs amicus curiae. Other persons or groups interested in the determi-
nation of the issues presented in this case may move the Court for
permission to file briefs amicus curiae.

SOLOMON V BLUE WATER VILLAGE EAST, No. 141724; Court of Appeals No.
291780. At oral argument, the parties shall address whether there is a
genuine issue of material fact as to whether the alleged accumulation of
ice on the concrete pad at the base of the stairs at the leased premises in
this case rendered it unfit for the use intended by the parties. See MCL
554.139(1)(a) and Allison v AEW Capital Mgt, LLP, 481 Mich 419 (2008).
The parties may file supplemental briefs within 42 days of the date of this
order, but they should not submit mere restatements of their application
papers.

Summary Disposition March 9, 2011:

PEOPLE V TOMASIK, No. 140636; Court of Appeals No. 279161. Pursu-
ant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we vacate the
judgment of the Court of Appeals and remand this case to the Kent
Circuit Court for further proceedings pursuant to this Court’s decision in
People v Stanaway, 446 Mich 643 (1994). On remand, the trial court shall
disclose to the defendant the March 26, 2003, report authored by
Timothy Zwart of Pine Rest Christian Mental Health Services and the
March 1, 2003, form authored by Denise Joseph-Enders. After disclosing
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these documents to the defendant, the trial court shall permit the
defendant to argue that a new trial should be granted. We do not retain
jurisdiction.

PEOPLE V ABBAS, No. 141797; Court of Appeals No. 298862. Pursuant to
MCR 7.302(H)(1), in lieu of granting leave to appeal, we remand this case to
the Court of Appeals for consideration as on leave granted. The Court of
Appeals shall address whether (1) if, as the defendant contends, his trial
counsel failed to advise him that he was not eligible for Holmes Youthful
Trainee Act status (MCL 762.11 et seq.), the Kalamazoo Circuit Court
nevertheless correctly held that the defendant cannot meet the standard for
establishing entitlement to relief from judgment absent the retroactive
application of Padilla v Kentucky, 559 US ___ ; 130 S Ct 1473; 176 L Ed 2d
2928 (2010), and (2) the decision in Padilla may be applied retroactively in
this case.

PEOPLE V DAVENPORT, No. 141832; Court of Appeals No. 287767. Pursu-
ant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we reverse the
Court of Appeals’ order denying the defendant’s motion to remand for an
evidentiary hearing. The defendant should have been permitted to develop
the record on the issue of whether his shackling during trial prejudiced his
defense. See Rhoden v Rowland, 10 F3d 1457, 1460 (CA 9, 1993). We also
reverse the Court of Appeals’ determination that the defendant did not
preserve the issue of whether his shackling during trial constituted a due
process violation, because defense counsel requested that both of defen-
dant’s hands be unshackled to avoid the prejudice that would result if the
jury saw the shackles and the circuit court denied her request. See Fast Air,
Inc v Knight, 235 Mich App 541, 549 (1999); trial transcript vol I, p 113. If
it is determined that the jury saw the defendant’s shackles, the circuit court
shall determine whether the prosecution can demonstrate beyond a reason-
able doubt that the shackling error did not contribute to the verdict against
the defendant. Deck v Missouri, 544 US 622, 635; 125 S Ct 2007; 161 L Ed
2d 953 (2005). We remand this case to the circuit court for further
proceedings consistent with this order. In all other respects, leave to appeal
is denied because we are not persuaded that the remaining questions
presented should be reviewed by this Court. We do not retain jurisdiction.

PEOPLE V MCKINNEY, No. 142268; Court of Appeals No. 296455. Pur-
suant to MCR 7.302(H)(1), in lieu of granting leave to appeal, we reverse
the judgment of the Court of Appeals. The defendant’s statement that he
would “just as soon wait” until he had an attorney before talking to the
police, followed immediately by his statement that he was willing to
discuss the “circumstances,” was not an unequivocal assertion of the
right to counsel or a statement declaring an intention to remain silent.
Davis v United States, 512 US 452, 457; 114 S Ct 2350; 129 L Ed 2d 362
(1994). We remand this case to the Hillsdale Circuit Court for further
proceedings not inconsistent with this order.

MARILYN KELLY, J., would deny leave to appeal.

Leave to Appeal Denied March 9, 2011:

PEOPLE V WACLAWSKI, No. 140629; reported below: 286 Mich App 634.
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PEOPLE V SEIBA, No. 141622; Court of Appeals No. 286104.
MARILYN KELLY, J., would grant leave to appeal.

BUTLER V WAYNE COUNTY, No. 141667; reported below: 289 Mich App
664.

CAVANAGH and MARILYN KELLY, JJ., would grant leave to appeal.
HATHAWAY, J., stated as follows: I am not participating in this matter

because I have a vested financial interest in defendant Wayne County’s
pension system, which is the subject matter of this litigation. See MCR
2.003(C)(1)(f).

PEOPLE V DRUZYNSKI, No. 141742; Court of Appeals No. 289521.
MARILYN KELLY, J., would grant leave to appeal.

KINGMARTIN V GENERAL MOTORS CORPORATION, No. 141806; Court of
Appeals No. 289699.

PEOPLE V MALIK, No. 141859; Court of Appeals No. 293397.
CAVANAGH, J., would grant leave to appeal.

Order Granting Oral Argument in Case Pending on Application for Leave
to Appeal Entered March 11, 2011:

PEOPLE V DONALD RICHARDSON, No. 141752; Court of Appeals No.
291617. The parties shall file supplemental briefs within 42 days of the
date of this order, but they should not submit mere restatements of their
application papers. The parties shall include among the issues to be
briefed whether, under the circumstances of this case, it was proper to
instruct the jury in accordance with CJI2d 7.16, which permits consid-
eration of whether the defendant had a duty to retreat. See MCL 768.21c;
People v Riddle, 467 Mich 116, 134, 141 n 30 (2002). We order the Wayne
Circuit Court to appoint the State Appellate Defender Office to represent
the defendant in this Court.

Leave to Appeal Denied March 11, 2011:

PLUNKETT V DEPARTMENT OF TRANSPORTATION, No. 140193; reported
below: 286 Mich App 168.

MARKMAN, J. (concurring). I concur in the denial of leave to appeal
because I believe that the Court of Appeals reached the correct result.
Plaintiff alleges that defendant failed to correct rutting on the highway
and that rain water accumulated in the ruts, which caused plaintiff’s
decedent to hydroplane and to lose control of her vehicle. The highway
exception to governmental immunity, MCL 691.1402(1), provides, in
pertinent part, “each governmental agency having jurisdiction over a
highway shall maintain the highway in reasonable repair so that it is
reasonably safe and convenient for public travel.” In Haliw v Sterling
Hts, 464 Mich 297, 312 (2001), relying on the ‘natural accumulation’
doctrine, this Court held that the city was not liable for injuries that
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plaintiff suffered when she slipped and fell on ice that had formed in a
depression on a sidewalk. Haliw explained that “ ‘[i]t has long been the
law in this state . . . that a governmental agency’s failure to remove the
natural accumulations of ice and snow on a public highway does not
signal negligence of that public authority.’ ” Id. at 305, quoting Stord v
Dep’t Transp, 186 Mich App 693, 694 (1991). Haliw relied heavily upon
Hopson v Detroit, 235 Mich 248 (1926), which similarly held that a
municipality was not liable for injuries that plaintiff suffered when she
slipped and fell on ice that had formed in a depression on a sidewalk.
Hopson, explained:

“We think the proper and only reasonable interpretation of the
statute is, that wherever ice or snow is the sole proximate cause of
the accident, there shall be no liability, but where at the time of the
accident there is any other defect to which, as a proximate cause,
the accident is in part attributable, there may be a liability
notwithstanding the fact that it also may be attributable in part to
ice or snow. This other defect, however, is not a proximate cause
within the meaning of this rule, simply because it causes the
accumulation of the ice or snow.” [Hopson, 235 Mich at 252,
quoting Newton v City of Worcester, 174 Mass 181, 187 (1899)
(emphasis added).]

Haliw, 464 Mich at 307, specifically quoted this language with approval.
In the instant case, although there is testimony that ruts in the

roadbed can be dangerous even where the road is dry, i.e., “at any time,”
there is no evidence that the ruts caused the accident at issue here other
than by causing the rain water to collect in the ruts. And, as this Court
held in both Hopson, 235 Mich at 252, and Haliw, 464 Mich at 307, the
defect “is not a proximate cause . . . simply because it causes the accu-
mulation of the ice or snow.” Because the roadbed ruts only caused the
accumulation of the water, they were not a proximate cause of the
accident.

The dissent argues that this case is distinguishable from Haliw
because Haliw involved a natural accumulation of ice on a sidewalk,
while the instant case involves an unnatural accumulation of water on a
highway. First, given that MCL 691.1401(e) defines “highway” as includ-
ing “sidewalks,” the fact that Haliw involved a sidewalk and the instant
case involves a highway is irrelevant—they are both “highways” for
purposes of the governmental tort liability act. Second, given that Haliw
held that the accumulation of ice in a depression constitutes a “natural
accumulation,” the accumulation of water in the ruts at issue here must
also be considered a “natural accumulation” for purposes of the natural
accumulation doctrine.

Accordingly, for the same reason that the defendant in Haliw was not
liable for the accumulation of ice in the depression on the sidewalk,
defendant here is not liable for the accumulation of water in the ruts on
the highway—neither the depression nor the ruts caused anything other
than the accumulation of ice or water. That is, just as the ice that formed
in the depression in Haliw is what caused the plaintiff to fall, not the
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depression itself, here, the water that formed in the ruts is what caused
plaintiff’s decedent to hydroplane and lose control of her vehicle, not the
ruts themselves, and, thus, defendant cannot be held liable.

YOUNG, C.J., joined the statement of MARKMAN, J.
MARILYN KELLY, J. (dissenting). I dissent from the Court’s order

denying plaintiff’s application for leave to appeal. By voting to deny leave
to appeal, three justices of this Court allow to stand a clearly erroneous
published decision of the Court of Appeals. For the reasons set forth
below, I would reverse the Court of Appeals and reinstate the trial court’s
order denying defendant’s motion for summary disposition.

FACTUAL BACKGROUND

In 2005, Holly Plunkett was traveling southbound on US-127 in Clare
County. She lost control of her vehicle and struck a tree, sustaining fatal
injuries in the accident. According to the police report, “it was raining
hard at the time, [and] there was some standing water in the roadway
where the vehicle tires traveled.” The report further suggested that Mrs.
Plunkett lost control of her vehicle as a result of hydroplaning.

Plaintiff Jerome Plunkett, the personal representative of Mrs. Plun-
kett’s estate, filed suit against the Michigan Department of Transporta-
tion (MDOT). Plaintiff’s third amended complaint alleged that Mrs.
Plunkett’s accident was the result of “sudden[] and unexpected[] los[s of]
control of her vehicle due to the dangerous and defective conditions
which existed on/at the actual physical structure of the roadbed surface
of the highway at issue . . . .” Plaintiff’s complaint further alleged that

[a]s the direct and proximate result of Defendant’s failure to
maintain the highway at issue in reasonable repair and in a
condition reasonably safe and fit for public/vehicular travel, de-
fects in the actual physical [sic] of the roadbed surface of said
highway, designed for vehicular travel, allowed an unnatural
accumulation of rainfall to pool/collect.[1]

As a result of this alleged failure to maintain the highway in reasonable
repair and in a condition reasonably safe for vehicular travel, plaintiff
averred that Mrs. Plunkett’s van hydroplaned on the road. She then lost
control of it.

Plaintiff further alleged, and it is undisputed, that the stretch of
US-127 in question was reconstructed in 1990, at which time it was
reasonably safe and fit for vehicular travel. However, plaintiff claimed
that

[o]ver a period of time, the portion of the highway at issue fell into
disrepair which caused the actual physical structure of the road-

1 Plaintiff’s third amended complaint, ¶ 20.
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bed’s surface to thereafter contain substantially dangerous and
defective conditions in violation of MCL 691.1402.[2]

The parties do not dispute that, as originally designed and recon-
structed in 1990, US-127 included both (1) super-elevation and (2)
cross-slope/crown features. Respectively, these design features provide
(1) a gentle banking of the road to compensate for centrifugal force acting
on vehicles negotiating a curve in the road and (2) a gentle sloping of the
pavement downward from the center to cause water to run off to either
side of the road and prevent water accumulation.

Plaintiff’s complaint alleged that MDOT engaged in a repair tech-
nique known as “microsurfacing.” This was an effort to correct the
effects of wear which altered the super-elevation and cross-slope/crown
characteristics of the road from its 1990 construction. As a result of the
microsurfacing, it asserted, water no longer ran off the surface of the
road. Additionally, the physical structure of the road allegedly became
hazardous and defective because it was not properly maintained and in
reasonable repair. It was no longer in a condition reasonably safe and fit
for vehicular travel. Plaintiff asserted that there was (1) excessive wheel
track rutting, (2) excessive wear, (3) an uneven gradient that resulted
from excessive wear, and (4) an inadequate cross-slope/crown and inad-
equate super-elevation.3 Plaintiff further alleged that the defective
condition had existed for at least 30 days before the accident and that
MDOT knew or should have known about it for at least 30 days.

It is undisputed that MDOT had scheduled the portion of US-127 in
question to be resurfaced to correct defects that resulted from excessive
wear. Plaintiff established through the testimony of MDOT employee
Terence Palmer and former MDOT engineer Larry Galehouse that an
accumulation of water on the highway would pose a safety concern.

Plaintiff theorized that during the 15 years since the 1990 reconstruc-
tion of US-127 and Mrs. Plunkett’s accident, MDOT’s maintenance and
repair activities effectively eliminated the road’s original super-elevation
and cross-slope/crown. Furthermore, due to traffic wear, the road had
become rutted. As a result, water became trapped in the ruts because it
could no longer run off, owing to the lack of super-elevation and
cross-slope/crown. Hence, plaintiff alleged that MDOT created a defect
independent of the rainfall that caused water to pool on the road. This, in
turn, caused Mrs. Plunkett’s vehicle to hydroplane and crash.

Defendant moved for summary disposition pursuant to MCR
2.116(C)(7) on the basis of governmental immunity.4 The trial court
denied defendant’s motion. It reasoned that MDOT had not satisfied its

2 Id. at ¶ 24.
3 Id. at ¶¶ 27-30.
4 Defendant actually filed motions for summary disposition on three

separate occasions. Defendant abandoned its first motion after plaintiff
amended his complaint. The trial court heard argument on the second
motion, but continued the hearing until plaintiff’s liability experts could
be deposed. Defendant thereafter filed its third motion.

1058 488 MICHIGAN REPORTS



statutory duty to keep the highway “in reasonable repair and in a
condition reasonably safe and fit for travel” by “simply having a road and
letting it degrade in such a way that it only represents a direct serious
traffic hazard on rainy days.” The trial court further ruled that no
statute or case says “you only have to maintain and repair your roads
sufficiently so that they work pretty well on sunny days or dry days, but
they are unbelievably dangerous on wet days.”

The Court of Appeals reversed the trial court’s decision, concluding
that it erred in denying summary disposition on the basis of governmen-
tal immunity.5 The Court reasoned that the only claim a plaintiff may
sustain is one arising out of a defect in the actual roadbed itself. It found
that liability under the “highway” exception to governmental immunity
does not extend to claims based on design defects or natural accumula-
tions of ice and snow. The Court opined that plaintiff’s claims based on
the defective super-elevation and cross-slope/crown were not claims for
lack of repair or maintenance, but were instead premised on design
defects. Accordingly, the Court held that MDOT was entitled to summary
disposition.

We granted oral argument on plaintiff’s application for leave to
appeal.6

LEGAL BACKGROUND

We review de novo a trial court’s ruling on a motion for summary
disposition.7 When considering whether a motion for summary disposi-
tion brought pursuant to MCR 2.116(C)(7) was properly decided, we
consider all documentary evidence. We accept the contents of a complaint
as factually accurate unless contradicted by documentation submitted by
the moving party.8 This case involves a question of statutory interpreta-
tion, which we also review de novo.9

The governmental tort liability act, MCL 691.1401 et seq., provides
immunity for governmental agencies including MDOT. Under MCL
691.1407, governmental agencies are generally immune from tort liabil-
ity while engaged in the exercise or discharge of a governmental function

5 Plunkett v Dep’t of Transp, 286 Mich App 168 (2009).
6 486 Mich 936 (2010).
7 Shay v Aldrich, 487 Mich 648, 656 (2010).
8 Patterson v Kleiman, 447 Mich 429, 434 n 6 (1994).
9 Univ of Michigan Regents v Titan Ins Co, 487 Mich 289, 297 (2010).
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unless an exception applies.10 Germane to this appeal is the “highway”
exception to governmental immunity, MCL 691.1402(1), which provides,
in pertinent part:

[E]ach governmental agency having jurisdiction over a highway
shall maintain the highway in reasonable repair so that it is
reasonably safe and convenient for public travel. A person who
sustains bodily injury or damage to his or her property by reason or
failure of a governmental agency to keep a highway under its
jurisdiction in reasonable repair and in a condition reasonably safe
and fit for travel may recover the damages suffered by him or her
from the governmental agency. [Emphasis added.]

Furthermore, MCL 691.1403 provides:

No governmental agency is liable for injuries or damages
caused by defective highways unless the governmental agency
knew, or in the exercise of reasonable diligence should have
known, of the existence of the defect and had a reasonable time to
repair the defect before the injury took place. Knowledge of the
defect and time to repair the same shall be conclusively presumed
when the defect existed so as to be readily apparent to an
ordinarily observant person for a period of 30 days or longer before
the injury took place.

In its opinion reversing the trial court and granting defendant’s
motion for summary disposition, the Court of Appeals relied heavily on
Haliw v Sterling Hts.11 In that case, the plaintiff brought an action for
damages related to injuries suffered when she slipped and fell on an
ice-filled depression in a sidewalk. The trial court denied her motion for
summary disposition. The Court of Appeals affirmed, finding that the
plaintiff presented evidence creating an issue of fact regarding whether
the sidewalk was reasonably safe for public travel under MCL
691.1402(1).12 The defendant appealed.

This Court held that a plaintiff cannot maintain a claim against a
governmental agency where the sole proximate cause is the natural
accumulation of ice or snow. Rather, the Court opined that there must
exist a combination of ice or snow and a defect that, in tandem, render
the sidewalk not reasonably safe for public travel at any time. In so

10 The statutory exceptions to governmental immunity include (1) the
“highway” exception, MCL 691.1402, (2) the “motor vehicle” exception,
MCL 691.1405, (3) the “public building” exception, MCL 691.1406, (4)
the “proprietary function” exception, MCL 691.1413, and (5) the “gov-
ernmental hospital” exception, MCL 691.1407(4).

11 Haliw v Sterling Hts, 464 Mich 297 (2001).
12 The “highway” exception to governmental immunity encompasses

liability for injuries arising out of the use of sidewalks. See MCL 691.1401(e).
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holding, the Court cited Hopson v Detroit13 for the proposition that ice on
a sidewalk, whether on level places or in depressions, constitutes no
defect entailing liability.14 Accordingly, the Court stated that a govern-
mental agency’s failure to remove ice or snow from a highway, by itself,
does not constitute negligence.

ANALYSIS

This case plainly illustrates the inadequacies of the sidewalk defect
analysis employed by the Court in Haliw when applied, as it was here, to
a highway defect. The theory that a defect must be capable of causing an
accident in the absence of ice (or in this case water) should not be applied
to high-speed roadways.15

The Court of Appeals and three justices of this Court, including my
concurring colleague, simply ignore plaintiff’s clear allegations and
evidence that MDOT’s repairs to US-127 were unreasonable and created
a defective road surface condition. As MDOT’s own expert, Professor
Gilbert Baladi, acknowledged, rutting inevitably occurs on all asphalt
pavement with the passage of time. Plaintiff claims that the road ceased
to be self-draining as a direct result of MDOT’s repairs because they
eliminated the cross-slope/crown and super-elevation needed to drain
water from the pavement. The rutting that ensued was not only foresee-
able, but was actually known to MDOT, which had scheduled, but not yet
performed, repairs to correct the rutting. Consequently, plaintiff asserts,
the road became inherently dangerous.

As an initial matter, I question the validity of applying Haliw to this case.
Haliw dealt with the natural accumulation of ice in a sidewalk depression.
Here, by contrast, plaintiff contends that water unnaturally accumulated in
ruts on the road because of MDOT’s defective repairs. Thus, this case is
distinguishable from Haliw, notwithstanding the fact that they both involve
the “highway” exception to governmental immunity.

Even if Haliw did apply, importing its analysis to this case is
untenable considering plaintiff’s assertions. Plaintiff alleged that:

On or about May 19, 2005, the actual physical structure of the
roadbed’s surface, of the improved portion of the highway at issue,
was at that time substantially hazardous and defective, not
properly maintained, and/or not in reasonable repair and in a
condition reasonably safe and fit for public/vehicular travel, for the
following reasons:

a. excessive wheel track rutting,

b. uneven gradient due to excessive wear,

13 Hopson v Detroit, 235 Mich 248 (1926).
14 Haliw, 464 Mich at 306-307.
15 I continue to adhere to my dissenting opinion in Haliw and believe

that case was wrongly decided. I nonetheless recognize that the majority
opinion remains the law of this state until overturned.

ACTIONS ON APPLICATIONS 1061



c. excessive wear,

d. inadequate cross-slope/crown,

e. inadequate super-elevation, and

f. any other defects the Plaintiff may discover in the future
exclusive of those listed here.[16]

Moreover, plaintiff explicitly alleged a defect in the actual physical
surface of the road, which, together with the unnatural accumulation of
water, proximately caused Mrs. Plunkett’s accident:

The aforementioned defects in the actual physical structure of
the roadbed’s surface caused rainfall to unnaturally collect and
pool/stand on the roadway’s surface in excessive and dangerous
amounts when it rained.

The aforementioned defects in the actual physical structure of
the highway, with the unnaturally pooled water and/or rainfall,
proximately caused Mrs. Plunkett’s accident.[17]

In my view, plaintiff’s complaint sufficiently alleged that a defect in
addition to the accumulation of water in the ruts proximately caused
Mrs. Plunkett’s death. Indeed, plaintiff satisfied the explicit requirement
of Haliw that “an independent defect, other than the accumulation of ice
or snow [or, in this case, water], must be at least a proximate cause of
plaintiff’s injury in order . . . to recover under [MCL 691.1402(1)].18

To sustain a claim under Haliw, “one of the causes [of the alleged
injury] at least must be a defect in the sidewalk [here, the roadway]
rendering the sidewalk not reasonably safe for public travel at any
time.”19 As noted above, Haliw cited Hopson for the proposition that
“ ‘[i]ce on a sidewalk, whether on level places or in depressions, consti-
tutes no defect entailing liability.’ ”20 Thus, in both Haliw and Hopson,
the complaint was based on the presence of ice. The Court held on each
occasion that, when ice is the sole proximate cause of an injury, there can
be no liability. Yet Haliw explicitly acknowledged that there may be
liability when there is another defect to which the accident is attributable
in part.21

The reasoning originally adopted by Hopson and extended in Haliw is
that the sidewalk defects were not a proximate cause of the plaintiffs’
injuries because they merely caused ice to accumulate. The question in
each case was whether the actual physical condition of the sidewalk was
such that “ ‘there is at the time any other danger to the steps of the
traveler than that arising from the presence of ice or snow; if there be no

16 Plaintiff’s third amended complaint, ¶ 30 (emphasis added).
17 Id. at ¶¶ 33-34 (emphasis added).
18 Haliw, 464 Mich at 309 n 9.
19 Id. at 307.
20 Id., quoting Hopson, 235 Mich at 250-251 (emphasis omitted).
21 Haliw, 464 Mich at 307, quoting Hopson, 235 Mich at 252.
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other danger, then for the time being the way is “otherwise reasonably
safe and convenient.”’ ”22 Thus, Haliw and Hopson relied on what is
commonly known as the “natural accumulation” doctrine, which dictates
that the failure to remove ice or snow from a road does not constitute
negligence.23

Yet the Haliw majority recognized that there are cases in which there
is a defect distinct from the natural accumulation of ice or snow that can
provide the basis for a viable negligence claim. In such cases, Haliw
remarked that “an independent defect, other than the accumulation of
ice or snow, must be at least a proximate cause plaintiff’s injury in
order . . . to recover under [MCL 691.1402(1)].”24 The Court further
noted that under the facts of that case, “the natural accumulation of ice
in the depression effectively vitiated the unsafe condition presented by
the depression itself.”25 Accordingly, the Court concluded that the
depression did not proximately cause the plaintiff’s injury because it did
not render the sidewalk out of repair within the meaning of MCL
691.1402(1).26 In a subsequent footnote, the Court stated that the rule “is
that a plaintiff cannot recover if an injury is due solely to the presence of
ice on a sidewalk, even if a depression in the sidewalk caused the
accumulation.”27

It is manifestly unreasonable to conclude in this case, as the Court did
in Haliw, that the presence of water “effectively vitiated the unsafe
condition presented by the depression” in the road.28 Rather, the diffi-
culty plaintiff had in controlling her vehicle because of the presence of
persistent ruts was compounded by the presence of the water that the
ruts caused to unnaturally accumulate. This situation seems to contem-
plate the very example set forth by Justice MARKMAN, who authored the
opinion of the Court in Haliw:

Even if we were to assume that the claimed depression here
represented a condition that rendered the sidewalk “not reason-
ably safe for public travel” at all times, under the facts of the
present case the natural accumulation of ice in the depression
effectively vitiated the unsafe condition.

This point, perhaps, is better illustrated by way of example.
Under the first scenario, a six-foot deep hole exists in the middle of

22 Haliw, 464 Mich at 307 (citations omitted).
23 See, e.g., Stord v Dep’t of Transp, 186 Mich App 693, 694 (1991) (“It

has long been the law in this state . . . that a governmental agency’s
failure to remove the natural accumulations of ice and snow on a public
highway does not signal negligence of that public authority.”) (emphasis
added).

24 Haliw, 464 Mich at 309 n 9 (emphasis added).
25 Id. at 310 n 10.
26 Id. at 311.
27 Id. at 311 n 11 (emphasis added).
28 Id. at 311 n 10.
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a sidewalk. Water naturally accumulates in the top of the hole and,
because of the weather conditions, freezes so that, in effect, the
hole no longer exists. While walking upon the sidewalk, an
individual steps on the ice, slips, and falls, thereby incurring
injury. Under this scenario, it can only be said that the sole
proximate cause of the slip and fall was the presence of the natural
accumulation of ice. A different outcome, however, would present
under a scenario where the same six-foot hole in the sidewalk is
present, but the ice forms several inches below the top of the hole.
While walking upon the sidewalk, an individual steps on the edge
of the hole, which causes him to momentarily lose his balance.
While attempting to remain upright, this individual slips on the ice
that had naturally accumulated in the hole. Under this scenario, it
must be said that, in tandem, the defect and the natural accumu-
lation of ice combined to proximately cause the slip and fall.[29]

When repairs are defectively performed, such that they eliminate
design features and prevent a road from naturally draining, an ensuing
accumulation of water in admittedly foreseeable ruts can hardly be
deemed “natural.” Therefore, the ruts caused by the allegedly defective
repairs caused an unnatural impoundment of water that constitutes a
foreseeable, hazardous condition that plaintiff claims was a proximate
cause of Mrs. Plunkett’s accident. These nuanced allegations, lost on a
majority of this Court, are sufficient to maintain a claim under MCL
691.1402(1), which requires MDOT to “maintain the highway in reason-
able repair so that it is reasonably safe and convenient for public travel.”

It defies logic to conclude that a repair that actually eliminates design
features necessary to prevent the accumulation of water is reasonable.
Equally ungrounded in common sense is this conclusion of the Court of
Appeals: a failure to correct a known rutting condition that, in combina-
tion with an unreasonable repair, caused the highway to be unsafe for
travel, did not constitute a violation of MDOT’s statutory duty to perform
a reasonable repair. At the very least, there exists a genuine issue of fact
on that question such that summary disposition is inappropriate.

Finally, perhaps the Court of Appeals’ most egregious error was its
baseless conclusion that plaintiff’s claim must fail because it is premised
on a design defect.30 One need not look further than ¶ 23 of plaintiff’s
third amended complaint to realize this conclusion is incorrect. There,
plaintiff explicitly states, “Initially, the improved portion of the highway,
designed for vehicular travel, was correctly designed and built, and in a
condition reasonably safe and fit for vehicular/public travel at all
times.”31 (Emphasis added.) This allegation, standing alone, belies the
Court of Appeals’ conclusion that plaintiff’s complaint was premised

29 Id. (emphasis added).
30 See Plunkett, 286 Mich App at 186-187.
31 See also plaintiff’s third amended complaint, ¶ 26 (“[T]he improved

portion of the highway, designed for vehicular travel, was correctly
designed and built . . . .”) (emphasis added).
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upon a design defect. Yet the Court of Appeals also failed to comprehend
the substance of plaintiff’s subsequent allegations in ¶¶ 27-29. There,
plaintiff averred that MDOT’s “micro[]surfacing [repair] projects negli-
gently altered the cross-slope/crown and/or super-elevation.” Thus, in
reality, plaintiff alleged that the correctly designed and constructed road
was later unreasonably repaired by MDOT’s actions, which proximately
caused Mrs. Plunkett’s death.

CONCLUSION

The Court of Appeals erred in numerous respects by reversing the
trial court’s denial of defendant’s motion for summary disposition. The
Court of Appeals (1) erroneously concluded that plaintiff’s claims were
based on design defects, (2) erroneously concluded that the rutting in
US-127 was a not a persistent defect of which MDOT should have had
notice, and (3) erroneously concluded that there exists no genuine issue
of fact as to whether Mrs. Plunkett’s accident was proximately caused in
part by MDOT’s defective repairs, in conjunction with the unnatural
accumulation of water in ruts. By denying plaintiff’s application for leave
to appeal, a minority of this Court, whose votes are sufficient to carry the
day in this case (owing to the recusal of Justices CAVANAGH and ZAHRA),
has chosen to ignore these errors rather than correct them. I dissent from
its decision to do so and would instead reverse the Court of Appeals and
remand this case to the trial court for further proceedings.

HATHAWAY, J., would grant leave to appeal.
CAVANAGH, J., did not participate due to a familial relationship with

counsel of record.
ZAHRA, J., did not participate because he was on the Court of Appeals

panel.

ZADRZYNSKI V GOLF SERVICES, LLC, No. 142409; Court of Appeals No.
287151.

PEOPLE V TIMARAC, No. 142446; Court of Appeals No. 301083.
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SPECIAL ORDERS

In this section are orders of the Court (other than
grants and denials of leave to appeal from the Court of
Appeals) of general interest to the bench and bar of the
state.

Order Entered September 21, 2010:

PROPOSED AMENDMENT OF MCR 2.002.
On order of the Court, this is to advise that the Court is considering

an amendment of Rule 2.002 of the Michigan Court Rules. Before
determining whether the proposal should be adopted, changed before
adoption, or rejected, this notice is given to afford interested persons the
opportunity to comment on the form or the merits of the proposal or to
suggest alternatives. The Court welcomes the views of all. This matter
also will be considered at a public hearing. The notices and agendas for
public hearings are posted at www.courts.michigan.gov/supremecourt.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.

[Proposed additions are indicated by underline and deletions by
strikeover, unless otherwise indicated below:]

RULE 2.002. WAIVER OR SUSPENSION OF FEES AND COSTS FOR INDIGENT PERSONS.
(A)-(C) [Unchanged.]
(D) Other Indigent Persons. If a party shows by ex parte affidavit or

otherwise that he or she is unable because of indigency to pay fees and
costs, the court shall order those fees and costs either waived or
suspended until the conclusion of the litigation. If a court determines
that an action is frivolous or malicious, that court may deny leave to
proceed in forma pauperis.

(E)-(G) [Unchanged.]

Staff Comment: This proposed amendment would update MCR 2.002
to clarify that if a party files a frivolous or malicious action, a court may
deny the indigent party’s ability to proceed in forma pauperis. The rule
is similar to the Rules of the Supreme Court of the United States, Rule
39.8.

The staff comment is not an authoritative construction by the Court.

A copy of this order will be given to the Secretary of the State Bar and
to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by January 1, 2011, at
P.O. Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov. When
filing a comment, please refer to ADM File No. 2008-12. Your comments
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and the comments of others will be posted at www.courts.mi.gov/
supremecourt/resources/administrative/index.htm.

Orders Entered October 26, 2010:

PROPOSED AMENDMENT OF MCR 8.121.
On order of the Court, this is to advise that the Court is considering

an amendment of Rule 8.121 of the Michigan Court Rules. Before
determining whether the proposal should be adopted, changed before
adoption, or rejected, this notice is given to afford interested persons the
opportunity to comment on the form or the merits of the proposal or to
suggest alternatives. The Court welcomes the views of all. This matter
also will be considered at a public hearing. The notices and agendas for
public hearings are posted at www.courts.michigan.gov/supremecourt.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.

[Proposed additions are indicated by underline and deletions by
strikeover, unless otherwise indicated below:]

RULE 8.121. CONTINGENT FEES IN CLAIMS OR ACTIONS FOR PERSONAL INJURY,
AND WRONGFUL DEATH, AND NO-FAULT BENEFITS.

(A) Allowable Contingent Fee Agreements. In any claim or action for
personal injury or wrongful death based upon the alleged conduct of
another or for no-fault benefits, in which an attorney enters into an
agreement, expressed or implied, whereby the attorney’s compensation is
dependent or contingent in whole or in part upon successful prosecution
or settlement or upon the amount of recovery, the receipt, retention, or
sharing by such attorney, pursuant to agreement or otherwise, of
compensation which is equal to or less than the fee stated in subrule (B)
is deemed to be fair and reasonable. The receipt, retention, or sharing of
compensation which is in excess of such a fee shall be deemed to be the
charging of a “clearly excessive fee” in violation of MRPC 1.5(a).

(B)-(G) [Unchanged.]

Staff Comment: This proposed amendment of MCR 8.121was submit-
ted to the Court to address a situation in which attorneys charge more
than the one-third contingency fee that is the allowable fee limit charged
in wrongful death and personal injury actions.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and

to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by February 1, 2011, at
P.O. Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov. When
filing a comment, please refer to ADM File No. 2007-17. Your comments
and the comments of others will be posted at www.courts.mi.gov/
supremecourt/resources/administrative/index.htm.
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PROPOSED AMENDMENT OF MCR 8.126.
On order of the Court, this is to advise that the Court is considering

an amendment of Rule 8.126 of the Michigan Court Rules. Before
determining whether the proposal should be adopted, changed before
adoption, or rejected, this notice is given to afford interested persons the
opportunity to comment on the form or the merits of the proposal or to
suggest alternatives. The Court welcomes the views of all. This matter
will be considered at a public hearing by the Court before a final decision
is made. The schedule and agendas for public hearings are posted on the
Court’s website at http://courts.michigan.gov/supremecourt/Resources/
Administrative/index.htm.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.

[Proposed additions are indicated by underline and deletions by
strikeover, unless otherwise indicated below:]

RULE 8.126. TEMPORARY ADMISSION TO THE BAR.
(A) Temporary Admission. Any person who is licensed to practice law

in another state or territory, or in the District of Columbia, of the United
States of America, or in any foreign country, and who is not disbarred or
suspended in any jurisdiction, and who is eligible to practice in at least
one jurisdiction, may be permitted to appear and practice in a specific
case in a court, or before an administrative tribunal or agency, or in a
specific arbitration proceeding in this state when associated with and on
motion of an active member of the State Bar of Michigan who appears of
record in the case. An out-of-state attorney may appear and practice
under this rule in no more than five cases in a 365-day period. Permission
to appear and practice is within the discretion of the court or adminis-
trative tribunal or agency, and may be revoked at any time for miscon-
duct. For purposes of this rule, an out-of-state attorney is one who is
licensed to practice law in another state or territory, or in the District of
Columbia, of the United States of America, or in a foreign country.

(1) Procedure.
(a) Motion. An attorney seeking temporary admission must be asso-

ciated with a Michigan attorney. The Michigan attorney with whom the
out-of-state attorney is associated shall file with the court or administra-
tive tribunal or agency an appearance and a motion that seeks permission
for the temporary admission of the out-of-state attorney. The motion
shall be supported by an affidavit of the out-of-state attorney seeking
temporary admission, which affidavit shall verify

(i) the jurisdictions in which the attorney is or has been licensed or
has sought licensure;

(ii) that the attorney is not disbarred, or suspended in any jurisdic-
tion, and is not the subject of any pending disciplinary action, and that
the attorney is licensed and is in good standing in all jurisdictions where
licensed; and

(iii) that he or she is familiar with the Michigan Rules of Professional
Conduct, Michigan Court Rules, and the Michigan Rules of Evidence.
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The out-of-state attorney must attach to the affidavit copies of any
disciplinary dispositions, and a copy of the acknowledgment letter
supplied by the State Bar of Michigan that shows the out-of-state
attorney has paid the required fee. The motion shall include an attesta-
tion of the Michigan attorney that the attorney has read the out-of-state
attorney’s affidavit, has made a reasonable inquiry concerning the
averments made therein, believes the out-of-state attorney’s representa-
tions are true, and agrees to ensure that the procedures of this rule are
followed. The motion shall also include the addresses of both attorneys.

(b) The Michigan attorney shall send a copy of the motion and
supporting affidavit to the Attorney Grievance Commission. Within
seven days after receipt of the copy of the motion, the Attorney Grievance
Commission must notify the court or administrative tribunal or agency
and both attorneys whether the out-of-state attorney has been granted
permission to appear temporarily in Michigan within the past 365 days,
and, if so, the number of such appearances. The notification shall also
indicate whether a fee is due if the court or administrative tribunal or
agency grants permission to appear. The court or administrative tribunal
or agency shall not enter an order granting permission to appear in a case
until the notification is received from the Attorney Grievance Commis-
sion.

(c) Order. Following notification by the Attorney Grievance Commission,
if the out-of-state attorney has been granted permission to appear tempo-
rarily in fewer than 5 cases within the past 365 days, the court or
administrative tribunal or agency may enter an order granting permission
to the out-of-state attorney to appear temporarily in a case. If an order
granting permission is entered, the court shall send a copy of the order to the
Michigan attorney, and the out-of-state attorney, and the . The Michigan
attorney in turn shall send a copy of the order to the Attorney Grievance
Commission.

(d) Fee. If a fee is due, the order shall state that the appearance by the
out-of-state attorney is effective on the date the attorney pays a In each
case in which an out-of-state attorney seeks temporary admission in
Michigan, the attorney must pay a fee equal to the discipline and
client-protection portions of a bar member’s annual dues. If a fee is not
due, the order shall indicate the effective date of the appearance. The
attorney is required to pay the fee only once in any period between
October 1 and September 30. The discipline portion of the fee shall be
paid to the State Bar of Michigan for allocation to the attorney discipline
system, and the client-protection portion shall be paid to the State Bar of
Michigan for allocation to the Client Protection Fund. Upon payment of
the fee, the out-of-state attorney will receive from the State Bar of
Michigan an acknowledgment letter that the fee has been paid.

(e) By seeking permission to appear under this rule, an out-of-state
attorney consents to the jurisdiction of Michigan’s attorney disciplinary
system.

Staff Comment: Michigan’s updated pro hac vice rule, MCR 8.126, has
been in place since 2008, and several changes to the rule have been
recommended. Those changes include a requirement that the fee be charged
for each request for pro hac vice admission, that the court that grants the
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motion send a copy of the order to the AGC (instead of requiring that the
Michigan attorney send the copy to the AGC), that the rule specifically
include an attorney’s temporary admission for arbitration proceedings, and
that the fee be required to be paid before an order enters.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and

to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by February 1, 2011, at
P.O. Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov.
When filing a comment, please refer to ADM File No. 2004-08. Your
comments and the comments of others will be posted at
www.courts.mi.gov/supremecourt/resources/administrative/index.htm.

Order Entered November 1, 2010:
PROPOSED AMENDMENTS OF SUBCHAPTER 9.100 AND MCR 8.110 AND 8.120

OF THE MICHIGAN COURT RULES.
On order of the Court, this is to advise that the Court is considering

amendments of Subchapter 9.100 et seq. of the Michigan Court Rules and
Rules 8.110 and 8.120 of the Michigan Court Rules. Before determining
whether the proposal should be adopted, changed before adoption, or
rejected, this notice is given to afford interested persons the opportunity
to comment on the form or the merits of the proposal or to suggest
alternatives. The Court welcomes the views of all. This matter will be
considered at a public hearing by the Court before a final decision is
made. The schedule and agendas for public hearings are posted on the
Court’s website, www.courts.michigan.gov/supremecourt.

As a context for review of this proposal, some background information
may be helpful. The Attorney Grievance Commission submitted its proposal
to the Court in 2006. The Court considered various provisions within the
proposal, and before final review for purposes of publication, invited the
State Bar of Michigan to convene a workgroup to review the proposal and
submit preliminary feedback on it. The SBM did so, and the Court proceeded
to final review of the proposal with the benefit of the input from both the
AGC and the SBM. Thus, in several places there are alternative versions of
language offered that reflect differing suggestions of the AGC and the SBM
on a particular issue. In addition, the AGC submitted updated language in
early 2010, some of which is reflected in the order.

In addition to the order for publication, the Court is releasing two
documents that may be helpful in understanding the proposed changes.
One document is a jointly-submitted AGC/SBM memo that describes the
main points of difference in the proposals.* Another document is a
three-column chart that compares the current rule with the AGC
proposal and any alternative language recommended by the SBM.** The
Court’s order in several places varies from the language offered by either
the AGC or SBM, and where it does so, the staff comment describes why
the Court chose the language it did.

* See 488 Mich 1262-1281—REPORTER.
** See 488 Mich 1282-1402—REPORTER.
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Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.

[The present language is repealed and replaced by the following
language, with additions indicated by underline and deletions by

strikeover, unless otherwise indicated below:]

RULE 9.101. DEFINITIONS.
As used in subchapter 9.100:
(1) “board” means the Attorney Discipline Board;
(2) “commission” means the Attorney Grievance Commission;
(3) “administrator” means the grievance administrator;
(4) “investigator” means a person specially designated by the admin-

istrator to assist him or her in the investigation of alleged misconduct or
requested reinstatement;

(5) “attorney” or “lawyer” means a person regularly licensed, or
specially admitted, permitted to practice law in Michigan on a temporary
or other limited basis, or who is otherwise subject to the disciplinary
authority of Michigan pursuant to order or rule of the Supreme Court;

(6) “respondent” means an attorney named in a request for investi-
gation or complaint, or proceedings for reciprocal discipline, based on a
judgment of conviction, or transfers to inactive status under MCR 9.121;

(7) “request for investigation” means the first step in bringing alleged
misconduct to the administrator’s attention;

(8) “complaint” means the formal charge prepared by the adminis-
trator and filed with the board;

(9) “review” means examination by the board of a hearing panel’s
final order on petition by an aggrieved party the administrator, complain-
ant, or respondent;

(10) “appeal” means judicial re-examination by the Supreme Court of
the board’s final order on petition by an aggrieved party the administra-
tor, complainant, or respondent;

(11) “grievance” means alleged misconduct;
(12) “investigation” means fact-finding on alleged misconduct under

the administrator’s direction.
(13) “disbarment” means revocation of the license to practice law.
(14) “complainant” means a person who signs a request for investigation.
(15) “disability inactive status” means inactive status to which a

lawyer has been transferred pursuant to MCR 9.121 or a similar rule of
another jurisdiction.

(16) “disciplinary proceeding” means all matters filed with the board.
Staff comment: The proposed revisions in this rule would clarify and

add to the definitions in the rules as a whole.

RULE 9.103. STANDARDS OF CONDUCT FOR ATTORNEYS.
(A) General Principles. The license to practice law in Michigan is,
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among other things, a continuing proclamation by the Supreme Court
that the holder is fit to be entrusted with professional and judicial
matters and to aid in the administration of justice as an attorney and
counselor and as an officer of the court. It is the duty of every attorney to
conduct himself or herself at all times in conformity with standards
imposed on members of the bar as a condition of the privilege to practice
law. These standards include, but are not limited to, the rules of
professional responsibility and the rules of judicial conduct that are
adopted by the Supreme Court.

(B) Duty to Assist Public to Request Investigation. An attorney shall
assist a member of the public to communicate to the administrator, in
appropriate form, a request for investigation of a member of the bar. An
attorney shall not charge or collect a fee in connection with answering a
request for investigation unless he or she is acting as counsel for a
respondent in connection with a disciplinary investigation or proceeding.

(C) Duty to Assist Administrator. An attorney other than a respon-
dent or respondent’s attorney shall assist cooperate with the administra-
tor in the investigation, prosecution, and disposition of a request for
investigation or complaint disciplinary proceeding filed with or by the
administrator.

Staff comment: The proposed revisions in this rule would clarify that
an attorney who represents a respondent may charge a fee, but attorneys
otherwise would be precluded from charging a fee in connection with a
disciplinary proceeding.

RULE 9.104. GROUNDS FOR DISCIPLINE IN GENERAL; ADJUDICATION ELSEWHERE.

Alternative A (AGC Proposal) Alternative B (SBM Proposal)

(A) The following acts or omis-
sions by an attorney, individually
or in concert with another per-
son, are misconduct and grounds
for discipline, whether or not oc-
curring in the course of an
attorney-client relationship:

(A) The following acts or omis-
sions by an attorney, individually
or in concert with another per-
son, are misconduct and grounds
for discipline, whether or not oc-
curring in the course of an
attorney-client relationship:

(1) conduct prejudicial to the
proper administration of justice;

(1) conduct prejudicial to the
proper administration of justice;

(2) conduct that exposes the le-
gal profession or the courts to
obloquy, contempt, censure, or
reproach;

(2) conduct that exposes the legal
profession or the courts to oblo-
quy, contempt, censure, or re-
proach;

(3) conduct that is contrary to
justice, ethics, honesty, or good
morals;

(3) conduct that is contrary to
justice, ethics, honesty, or good
morals;
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(4) conduct that violates the
standards or rules of professional
conduct responsibility adopted
by the Supreme Court;

(4)(A) conduct that violates the
standards or rules of professional
responsibility conduct adopted
by the Supreme Court;

(5) conduct that violates a crimi-
nal law of a state or of the United
States, an ordinance, or tribal law
pursuant to MCR 2.615;

(5) conduct that violates a criminal
law of a state or of the United
States;

(6) knowing misrepresentation of
any facts or circumstances sur-
rounding a request for investiga-
tion or complaint;

(6)(B) knowing misrepresentation
of any facts or circumstances sur-
rounding a request for investiga-
tion or complaint;

(7) failure to answer a request for
investigation or complaint in con-
formity with MCR 9.113 and
9.115(D);

(7)(C) failure to answer a request
for investigation or complaint in
conformity with MCR 9.113 and
9.115(D);

(8) contempt of the board or a
hearing panel; or

(8)(D) contempt of the board or a
hearing panel; or

(9) violation of an order of disci-
pline; or

(9)(E) violation of an order of dis-
cipline.

(10) entering into an agreement
or attempting to obtain an agree-
ment, that:

(a) the professional misconduct
or the terms of a settlement of a
claim for professional misconduct
shall not be reported to the admin-
istrator;

(b) the plaintiff shall withdraw a
request for investigation or shall
not cooperate with the investiga-
tion or prosecution of misconduct
by the administrator; or

(c) the record of any civil action
for professional misconduct shall
be sealed from review by the ad-
ministrator.
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(B) It is also misconduct and a
ground for discipline if, through
multiple acts and omissions, a law-
yer demonstrates the absence of
fitness to be entrusted with profes-
sional and judicial matters and to
aid in the administration of justice
as an attorney and counselor and
as an officer of the court. MCR
9.103(A). This is misconduct for
which discipline can be imposed
for the protection of the public, the
courts, and the legal profession.
MCR 9.105. In proceedings
brought under this subrule, prior
acts and omissions of the lawyer
are admissible.

(B) Proof of an adjudication of in
a disciplinary proceeding by an-
other state, or a United States
court is conclusive proof of mis-
conduct in a disciplinary proceed-
ing in Michigan. The only issues to
be addressed in the Michigan pro-
ceeding are whether the respon-
dent was afforded due process of
law in the course of the original
proceedings and whether imposi-
tion of identical discipline in
Michigan would be clearly inap-
propriate misconduct.

(B) Proof of an adjudication of
misconduct in a disciplinary pro-
ceeding by another state, or a
United States court is conclusive
proof of misconduct in a disciplin-
ary proceeding in Michigan. The
only issues to be addressed in the
Michigan proceeding are whether
the respondent was afforded due
process of law in the course of the
original proceedings and whether
imposition of identical discipline
in Michigan would be clearly inap-
propriate.

Staff comment: This rule is one area of significant difference between
the AGC and the SBM. The SBM recommends restructuring the rule to
limit misconduct to behavior that is misconduct as expressed in the
Michigan Rules of Professional Conduct or behavior related to a disci-
pline proceeding. The AGC proposal would retain as grounds for disci-
pline various behaviors that are not expressly included in the Michigan
Rules of Professional Conduct. In addition, the AGC proposal would
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insert two new concepts as grounds for misconduct: an attempt to
encourage a client to settle a potential discipline proceeding, and a
pattern of behaviors (acts and omissions) even if no discipline was
imposed for those acts or omissions individually. The AGC and SBM
explanations for their opposing proposals are outlined below.

AGC comment: In the AGC’s proposed changes to MCR 9.104(A)(4),
the wording has been changed to be in accord with the terminology of the
Michigan Rules of Professional Conduct. The proposed change to MCR
9.104(5) reflects that misdemeanor convictions may enter based upon
violations of local ordinance, including convictions where the defendant
has abused substances such as drunk driving, disorderly conduct, and
possession. Additionally, the change to the proposed rule would take
cognizance of convictions entered in formalized tribal courts. MCR
9.104(A)(9) clarifies that lawyers may not obstruct justice or attempt to
do so by obtaining or seeking an agreement to conceal alleged miscon-
duct.

The Commission recommends inclusion of a new rule under MCR
9.104(B) allowing prior discipline to be charged in the formal complaint.
The inclusion of a respondent’s prior disciplinary record is to show a
pattern of misconduct and goes to the overall issue of the fitness of a
recidivist respondent.

MCR 9.104(B) would be moved to MCR 9.120 for purposes of
organizational structure.

SBM Workgroup comment: Currently, both the Rules of Professional
Conduct (8.4) and the Michigan Court Rules (9.104) articulate grounds
for discipline; some provisions are substantially identical, some are
distinctly different; and some could be interpreted as describing the same
general grounds in different ways or describing different conduct. The
Workgroup favors restricting 9.104 disciplinary grounds to those perti-
nent to the disciplinary process itself and otherwise referring to and
relying exclusively upon grounds set forth in the Rules of Professional
Conduct as the general basis for disciplinary action. As a result, the
workgroup’s version of 9.104 deletes the current paragraphs (A)(1), (2),
(3), and (5).

The Workgroup rejected what is contained in the AGC Version as a
new paragraph (10), believing that such restrictions were more appro-
priately placed, if at all, in MRPC 8.3 which deals with reporting
misconduct. The Workgroup rejected the AGC-proposed habitual of-
fender rule set forth in a new paragraph (B), believing that (1) the
language about “multiple acts and omissions” is overbroad; (2) prior
disciplinary history is already a mandatory part of the hearing panel’s
decisionmaking process admissible at a hearing on sanctions under MCR
9.115(J); and (3) “prior acts and omissions” is overbroad in that those
acts themselves are not limited to acts which constitute professional
misconduct under any provision of the MRPC.

The AGC objects to the State Bar Workgroup’s proposed changes to
MCR 9.104, other than moving MCR 9.104(B) to MCR 9.120. The
proposed changes weaken the ability of the AGC to prosecute actions and
would vitiate case precedent established by the Michigan Supreme Court,
such as in Grievance Adm’r v Fried, 456 Mich. 234 (1997), in which the
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Court held: “The alleged conduct surely exposes the legal profession and
the courts to contempt and ridicule—no reasonable person would ap-
prove a system in which one can obtain a more lenient judge (and,
presumably, a more lenient sentence) in a criminal case by paying $1,000
to a judge’s relative. The alleged conduct is contrary to justice, ethics,
honesty, and good morals. It is wrong,” Fried, id. at 245. Omission of the
provision may result in an inability to bring charges for conduct such as
engaging in sexual relations with one’s own client. It should be noted that
the MRPC does not have an outright ban against such activity although
such a ban is included under the ABA’s Model Rules.

The proposed changes would substantively affect case law of the
Court which confirmed that MCR 9.104(A)(5) allows for the prosecution
for any criminal conviction. See Grievance Adm’r v Deutch and Howell,
455 Mich 149 (1997). See also State Bar Grievance Administrator v Gillis,
402 Mich 286 (1978).

RULE 9.105. PURPOSE AND FUNDING OF DISCIPLINARY PROCEEDINGS.
(A) Purpose. Discipline for misconduct is not intended as punishment

for wrongdoing, but for the protection of the public, the courts, and the
legal profession. The fact that certain misconduct has remained unchal-
lenged when done by others or when done at other times or has not been
earlier made the subject of disciplinary proceedings is not an excuse.

(B) Funding. The legal profession, through the State Bar of Michigan,
is responsible for the reasonable and necessary expenses of the board, the
commission, and the administrator, as determined by the Supreme Court.
Commissioners of the State Bar of Michigan may not represent respon-
dents in proceedings before the board, including preliminary discussions
with commission employees prior to the filing of a request for investiga-
tion.

RULE 9.106. TYPES OF DISCIPLINE; MINIMUM DISCIPLINE;ADMONISHMENT.
Misconduct is grounds for:
(1) revocation of the license to disbarment of an attorney from the

practice of law in Michigan;
(2) suspension of the license to practice law in Michigan for a specified

term, not less than 30 days, with such additional conditions relevant to
the established misconduct as a hearing panel, the board, or the Supreme
Court may impose, and, if the term exceeds 179 days, until the further
order of a hearing panel, the board, or the Supreme Court;

(3) reprimand with such conditions relevant to the established mis-
conduct as a hearing panel, the board, or the Supreme Court may impose;

(4) probation ordered by a hearing panel, the board, or the Supreme
Court under MCR 9.121(C); or

(5) requiring restitution, in an amount set by a hearing panel, the
board, or the Supreme Court, as a condition of an order of discipline. ; or

(6) with the respondent’s consent, admonishment by the commission
without filing a complaint. An admonition does not constitute discipline
and shall be confidential under MCR 9.126 except as provided by MCR
9.115(J)(3). The administrator shall notify the respondent of the provi-
sions of this rule and the respondent may, within 21 days of service of the
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admonition, notify the commission in writing that respondent objects to
the admonition. Upon timely receipt of the written objection, the
commission shall vacate the admonition and either dismiss the request
for investigation or authorize the filing of a complaint.

Staff comment: The reference to admonishment in this rule would be
moved to MCR 9.114 to emphasize that an admonishment is not
discipline.

RULE 9.107. RULES EXCLUSIVE ON DISCIPLINE.
(A) Proceedings for Discipline. Subchapter 9.100 governs the proce-

dure to discipline attorneys. A proceeding under subchapter 9.100 is
subject to the superintending control of the Supreme Court. An investi-
gation or proceeding may not be held invalid because of a nonprejudicial
irregularity or an error not resulting in a miscarriage of justice.

(B) Local Bar Associations. A local bar association may not conduct a
separate proceeding to discipline an attorney, but must assist and
cooperate with the administrator in reporting and investigating alleged
misconduct of an attorney.

Staff comment: Local bar associations do not investigate alleged
misconduct of an attorney, so the proposal would eliminate the language.

RULE 9.108. ATTORNEY GRIEVANCE COMMISSION.
(A) Authority of Commission. The Attorney Grievance Commission is

the prosecution arm of the Supreme Court for discharge of its constitu-
tional responsibility to supervise and discipline Michigan attorneys and
those temporarily admitted to practice under MCR 8.126 or otherwise
subject to the disciplinary authority of the Supreme Court.

(B) Composition. The commission consists of 3 laypersons and 6
attorneys appointed by the Supreme Court. The members serve 3-year
terms. A member may not serve more than 2 full terms.

(C) Chairperson and Vice-Chairperson. The Supreme Court shall
designate from among the members of the commission a chairperson and
a vice-chairperson who shall serve 1-year terms in those offices. The
commencement and termination dates for the 1-year terms shall coincide
appropriately with the 3-year membership terms of those officers and the
other commission members. The Supreme Court may reappoint these
officers for additional terms and may remove these officers prior to the
expiration of a term. An officer appointed to fill a mid-term vacancy shall
serve the remainder of that term and may be reappointed to serve a full
term up to 2 more full terms.

(D) Internal Rules.
(1) The commission must elect annually from among its membership

a secretary to keep the minutes of the commission’s meetings and issue
the required notices.

(2) Five members constitute a quorum. The commission acts by
majority vote of the members present participating in the meeting.

(3) The commission must meet monthly at a time and place the
chairperson designates. Notice of a regular monthly meeting is not
required.

1212 488 MICHIGAN REPORTS



(4) A special meeting may be called by the chairperson or by petition
of 3 commission members on 7 days’ written notice. The notice may be
waived in writing or by attending the meeting. Special meetings may be
conducted through electronic means.

(E) Powers and Duties. The commission has the power and duty to:
(1) recommend attorneys to the Supreme Court for appointment as

administrator and deputy administrator;
(2) supervise the investigation of attorney misconduct, including

requests for investigation of and complaints against attorneys;
(3) supervise the administrator and his or her staff;
(4) seek an injunction from the Supreme Court against an attorney’s

misconduct when prompt action is required, even if a disciplinary
proceeding concerning that conduct is not pending before the board;

(5) annually write propose a budget for the commission and the
administrator’s office, (including compensation,) and submit it to the
Supreme Court for approval;

(6) submit to the Supreme Court proposed changes in these rules;
(7) report to the Supreme Court at least quarterly regarding its

activities, and to submit a joint annual report with the Attorney Disci-
pline Board that summarizes the activities of both agencies during the
past year; and

(8)(7) compile and maintain a list of out-of-state attorneys who have
been admitted to practice temporarily and the dates those attorneys were
admitted, and otherwise comply with the requirements of MCR 8.126,
and

(9)(8)perform other duties provided in these rules.
Staff comment: The proposal would make primarily technical changes

to the rule.

RULE 9.109. GRIEVANCE ADMINISTRATOR.
(A) Appointment. The administrator and the deputy administrator

must be attorneys. The commission may shall recommend one or more
candidates for appointment as administrator and deputy administrator.
The Supreme Court shall appoint the administrator and the deputy
administrator, may terminate their appointments at any time with or
without cause, and shall determine their salaries and the other terms and
conditions of their employment.

(B) Powers and Duties. The administrator has the power and duty to:
(1) employ or retain attorneys, investigators, and staff with the

approval of the commission;
(2) supervise the attorneys, investigators, and staff;
(3) assist the public in preparing requests for investigation;
(4) maintain the commission records created as a result of these rules;
(5) investigate alleged misconduct of attorneys, including serving a

request for initiating an investigation in his or her own name if
necessary;

(6) prosecute complaints the commission authorizes;
(7) prosecute or defend reviews and appeals as the commission

authorizes; and
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(8) report to the Supreme Court at least quarterly regarding the
commission’s activities, and to submit a joint annual report with the
board that summarizes the activities of both agencies during the past
year; and

(8) (9) perform other duties provided in these rules or assigned by the
commission.

(C) Legal Counsel for the Administrator.
(1) The administrator may appoint and retain volunteer legal counsel

needed to prosecute proceedings under these rules.
(2) Legal counsel may
(a) prepare and file complaints and notices of hearings commence

disciplinary proceedings by filing pleadings or notices;
(b) present evidence relating to complaints or petitions for reinstate-

ment disciplinary and court proceedings;
(c) prepare and file arguments and briefs;
(d) inform the administrator about the progress of cases assigned; and
(e) perform other duties assigned by the administrator.
Staff comment: The proposal would make primarily technical changes

to the rule.

RULE 9.110. ATTORNEY DISCIPLINE BOARD.
(A) Authority of Board. The Attorney Discipline Board is the adjudi-

cative arm of the Supreme Court for discharge of its exclusive constitu-
tional responsibility to supervise and discipline Michigan attorneys and
those temporarily admitted to practice under MCR 8.126 or otherwise
subject to the disciplinary authority of the Supreme Court.

(B) Composition. The board consists of 6 attorneys and 3 laypersons
appointed by the Supreme Court. The members serve 3-year terms. A
member may not serve more than 2 full terms.

(C) Chairperson and Vice-Chairperson. The Supreme Court shall
designate from among the members of the board a chairperson and a
vice-chairperson who shall serve 1-year terms in those offices. The
commencement and termination dates of the 1-year terms shall coincide
appropriately with the 3-year board terms of those officers and the other
board members. The Supreme Court may reappoint these officers for
additional terms and may remove an officer prior to the expiration of a
term. An officer appointed to fill a midterm vacancy shall serve the
remainder of that term and may be reappointed to serve two a full terms.

(D) Internal Rules.
(1) The board must elect annually from among its membership a

secretary to supervise the keeping of the minutes of the board’s meetings
and the issuance of the required notices.

(2) Five members constitute a quorum. The board acts by a majority
vote of the members present.

(3) The board shall meet monthly as often as necessary to maintain a
current docket, but no less than every 2 months, at a time and place the
chairperson designates.
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(4) A special meeting may be called by the chairperson or by petition
of 3 board members on 7 days’ written notice. The notice may be waived
in writing or by attending the meeting.

(E) Powers and Duties. The board has the power and duty to:
(1) appoint an attorney to serve as its general counsel and executive

director;
(2) appoint hearing panels, and masters, monitors, and mentors;
(3) assign a complaint disciplinary proceeding to a hearing panel or to

a master;
(4) on request of the respondent, the administrator, or the complain-

ant, review a final order of discipline or dismissal by a hearing panel;
(5) on request of the administrator or respondent, review a petition

for leave to appeal and a petition for leave to review a nonfinal order;
(5)(6) discipline and reinstate attorneys under these rules and exer-

cise continuing jurisdiction over orders of discipline and reinstatement;
(6)(7) file with the Supreme Court clerk its orders of suspension,

disbarment, and reinstatement;
(7)(8) annually propose write a budget for the board and submit it to

the Supreme Court for approval;
(8)(9) report to the Supreme Court at least quarterly regarding its

activities, and to submit a joint annual report with the Attorney Griev-
ance Commission that summarizes the activities of both agencies during
the past year; and

(9)(10) submit to the Supreme Court proposed changes in these rules.
Staff comment: The proposal would make various technical changes in

the rule, and would introduce the concept of monitors and mentors that
would be appointed by the board to oversee or assist an attorney. The
proposal also would allow for an interlocutory-type appeal procedure.

RULE 9.111. HEARING PANELS.
(A) Composition; Quorum. The board must establish hearing panels

from a list of volunteer lawyers maintained by its executive director. The
board must annually appoint 3 attorneys to each hearing panel and must
fill a vacancy as it occurs. Following appointment, the board may
designate the panel’s chairperson, vice-chairperson, and secretary.
Thereafter, a hearing panel may elect a chairperson, vice-chairperson,
and secretary. A hearing panel must convene at the time and place
designated by its chairperson or by the board. Two members constitute a
quorum. A hearing panel acts by a majority vote. If a panel is unable to
reach a majority decision, the matter shall be referred to the board for
reassignment to a new panel.

(B) Hearing Panelists or Masters; Discipline.
(1) An attorney shall not be appointed as a hearing panelist or master

if he or she:
(a) has ever been the subject of an order that imposes discipline, or
(b) has been admonished or placed on contractual probation within

the preceding 5 years.
(2) A hearing panelist or master who becomes the subject of an order

imposing discipline, an admonition, or placement on contractual proba-
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tion shall be removed from the roster of hearing panelists. A hearing
panelist or master who becomes the subject of a formal discipline
proceeding shall be removed from consideration of any pending matter;
shall be placed on the ADB’s roster of inactive panelists; and shall not be
assigned to a panel until the formal discipline proceeding has been
resolved. A hearing panelist or master who becomes the subject of an
otherwise confidential request for investigation must disclose that inves-
tigation to the parties in the matter before the panelist or master, or must
disqualify himself or herself from participation in the matter.

(B)(C) Powers and Duties. A hearing panel shall do the following:
(1) Hold Schedule a public hearing on a complaint disciplinary

proceeding, judgment of conviction, or reinstatement petition reciprocal
discipline proceeding assigned to it within 56 days after the date the
complaint is filed with the board or the date that notice of the reinstate-
ment petition is published matter is filed with the board. A hearing must
be concluded within 91 days after it is begun, unless the board grants an
extension for good cause.

(2) Receive evidence and make written findings of fact.
(3) Discipline and reinstate attorneys or dismiss a complaint by order,

under these rules and exercise continuing jurisdiction over its orders of
discipline and reinstatement.

(4) Report its actions to the board within 28 days after the conclusion
of a hearing 35 days of the later of the filing of the transcript or the
closing of the record, unless extended by the board chairperson.

(5) Perform other duties provided in these rules.
Staff comment: The proposal would incorporate in the rule specific

provisions regarding the circumstances under which an attorney subject
to discipline could serve on a hearing panel. Time periods would be
revised to account for preparation of transcripts, and conform to current
practices.

RULE 9.112. REQUESTS FOR INVESTIGATION.
(A) Availability to Public. The administrator shall furnish a form for

a request for investigation to a person who alleges misconduct against an
attorney. Forms must be available to the public through each state bar
office and county clerk’s office. Use of the form is not required for filing
a request for investigation.

(B) Form of Request. A request for investigation of alleged misconduct
must

(1) be in writing;
(2) describe the alleged misconduct, including the approximate time

and place of it;
(3) be signed by the complainant; and
(4) be filed with the administrator.
(C) Handling by Administrator.
(1) Request for Investigation of Attorney. After making a preliminary

review investigation, the administrator shall either
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(a) notify the complainant and the respondent that the allegations of
the request for investigation are inadequate, incomplete, or insufficient
to warrant the further attention of the commission; or

(b) serve a copy of the request for investigation on the respondent by
ordinary mail at the respondent’s address on file with the Sstate Bbar as
required by Rule 2 of the Supreme Court Rules Concerning the State Bar
of Michigan. Service is effective at the time of mailing, and nondelivery
does not affect the validity of service. If a respondent has not filed an
answer, no formal complaint shall be filed with the board unless the
administrator has served the request for investigation by registered or
certified mail return receipt requested.

(2) Request for Investigation of Judge. The administrator shall
forward to the Judicial Tenure Commission a request for investigation of
a judge, even if the request arises from the judge’s conduct before he or
she became a judge or from conduct unconnected with his or her judicial
office. MCR 9.116 thereafter governs.

(3) Request for Investigation of Member or Employee of Commission
or Board. Except as modified by MCR 9.131, MCR 9.104-9.130 apply to a
request for investigation of an attorney who is a member of or is
employed by the board or the commission.

(D) Subpoenas.
(1) After the request for investigation has been served on the respondent,

the commission may issue subpoenas to require the appearance of a witness
or the production of documents or other tangible things concerning matters
then under investigation. Upon request filed with the board, the board
chairperson may quash or modify the subpoena if compliance would be
unreasonable or oppressive. Documents or other tangible things so produced
may be retained by the grievance administrator, copied, or may be subjected
to nondestructive testing. Subpoenas shall be returnable before the admin-
istrator or a person designated by the administrator.

(2) A person who without just cause, after being commanded by a
subpoena, fails or refuses to appear or give evidence, to be sworn or
affirmed, or to answer a proper question after being ordered to do so is in
contempt. The administrator may initiate a contempt proceeding before
the board chairperson or his or her designee, or under MCR 3.606 in the
circuit court for the county where the act or refusal to act occurred. In the
event of a finding of contempt by the respondent, the respondent’s
license to practice law may be suspended until he or she complies with the
order of the board chairperson or his or her designee.

(3) A subpoena issued pursuant to this subrule and certified by the
commission chairperson shall be sufficient authorization for taking a
deposition or seeking the production of evidence outside the State of
Michigan. If the deponent or the person possessing the subpoenaed
evidence will not comply voluntarily, the proponent of the subpoena may
utilize MCR 2.305(D) or any similar provision in a statute or court rule of
Michigan or of the state, territory, or country where the deponent or
possessor resides or is present.

(4) Upon receipt of a subpoena certified to be duly issued under the
rules or laws of another lawyer disciplinary or admissions jurisdiction,
the administrator may issue a subpoena directing a person domiciled or
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found within the state of Michigan to give testimony and/or produce
documents or other things for use in the other lawyer disciplinary
proceedings as directed in the subpoena of the other jurisdiction. The
practice and procedure applicable to subpoenas issued under this subdi-
vision shall be that of the other jurisdiction, except that:

(a) the testimony or production shall be only in the county where the
person resides or is employed, or as otherwise fixed by the grievance
administrator for good cause shown; and,

(b) compliance with any subpoena issued pursuant to this subdivision
and contempt for failure in this respect shall be sought as elsewhere
provided in this subchapter.

Alternative A (AGC Proposal) Alternative B (SBM Proposal)

(E) Access to Medical and Psy-
chological Records.

[The state bar did not submit pro-
posed language in this subrule,
opposes the AGC’s proposed lan-
guage in Alternative A, and would
not publish it for comment.]

(1) After the request for investiga-
tion has been served on the re-
spondent, and where there is a
genuine issue as to a material fact
concerning the physical, mental,
or emotional condition of the re-
spondent, the administrator may
demand the respondent waive ap-
plicable privileges and permit the
administrator access to existing
records concerning the physical,
mental, or emotional condition of
the respondent. The release of in-
formation will take place in accor-
dance with MCR 2.314(D).

(2) Upon the conviction of an at-
torney, and upon the grievance ad-
ministrator’s request, the court
shall release to the grievance ad-
ministrator a copy of any sub-
stance abuse assessments or psy-
chological reports received by the
probation department during the
criminal action.

1218 488 MICHIGAN REPORTS



(3) After the request for investiga-
tion has been served on the re-
spondent, and where it appears
that the respondent is not fit to
engage in the practice of law, the
administrator may request the re-
spondent to submit to one or more
independent examinations by li-
censed professionals of the admin-
istrator’s choosing, at the admin-
istrator’s expense. Where the
respondent complies with such a
request, the respondent may also
be further examined by one or
more licensed professionals of the
respondent’s choosing, at the re-
spondent’s expense.

(4) When an examination is con-
ducted pursuant to MCR
9.112(E)(3), the licensed profes-
sional must provide the adminis-
trator and the respondent with
copies of the professional’s report
within 28 days. The report will
include a copy of the professional’s
résumé, an account of the history
obtained from the respondent, a
description of administered tests
and their results, a diagnosis, a
prognosis, and recommendations
regarding treatment.

(5) All records and reports gath-
ered under MCR 9.112(E) are ad-
missible for one year in disciplin-
ary proceedings against the
respondent and, after their admis-
sion into the record, shall be re-
tained in camera.
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(6) When a respondent refuses to
comply with a demand by the ad-
ministrator under MCR
9.112(E)(1) or (2), in a case in
which the administrator has initi-
ated formal proceedings, the hear-
ing panel shall review the evidence
and all legitimate inferences re-
garding the relevant physical,
mental, or emotional condition of
the respondent in the light most
favorable to the administrator.

Staff comment: The first part of the proposed amendments of this rule
would make primarily technical changes, and also would allow a respon-
dent’s license to practice to be suspended upon a finding of contempt by
the board chairperson or designee. The proposal further would allow the
administrator to issue a subpoena directing a person in Michigan to
provide testimony or produce documents or other materials for use in
another jurisdiction’s lawyer disciplinary proceeding. Finally, the AGC
recommends adoption of specific language providing for access to medical
and psychological records and establishing a procedure under which the
Grievance Administrator may request that the respondent submit to one
or more independent medical examinations. If the respondent refuses to
comply with the administrator’s demand, the hearing panel would be
required to review the evidence regarding the respondent’s physical or
mental health in a light most favorable to the administrator.

AGC comment: MCR 9.112(E) is proposed by the AGC because of
issues of substance abuse, and mental disability affecting the competency
of affected lawyers who may be representing the public. The amendment
would allow the grievance administrator the opportunity to obtain
information on underlying causes of alleged misconduct and whether the
lawyer is currently fit to represent the public. Failure by a respondent to
comply with a demand by the grievance administrator to provide medical
or psychological information shall, in any subsequent disciplinary pro-
ceedings that may be filed following the refusal, result in an evidentiary
inference concerning the refusal.

SBM Workgroup comment: The AGC version’s proposed addition of
paragraph (E) was wholly rejected by all members of the Workgroup other
than the representatives from the AGC. The Workgroup believed that a
“genuine issue as to a material fact” could be predicated upon simply a
disagreement in pleadings between the allegations being made by the
grievance administrator and the responsive pleading and that, given that
there was no mechanism in the rule for contesting the language mandating
a waiver of privilege or confidentiality associated with medical records based
on the perceived “genuine issue as to a material fact,” the AGC’s proposal
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was draconian and could readily result in an inappropriate abrogation of
privacy rights in medical information. The Workgroup believes that it is
improper to establish an irrebuttable inference about the respondent’s
physical, mental, or emotional condition as a necessary consequence of a
refusal to comply with a demand made pursuant to paragraph (E) (1) or (2)
when there is not elsewhere any mechanism for challenging the legitimacy
of the demand. The Workgroup developed language spelling out a procedure
for securing an independent medical examination, which is set forth in MCR
9.121(B)(1)(a).

RULE 9.113. ANSWER BY RESPONDENT.
(A) Answer. Within 21 days after being served with a request for

investigation under MCR 9.112(C)(1)(b) or such further time as permit-
ted by the administrator, the respondent shall file with the administrator
a signed, written answer signed by respondent in duplicate fully and
fairly disclosing all the facts and circumstances pertaining to the alleged
misconduct. The administration may allow further time to answer.
Misrepresentation in the answer is grounds for discipline. Respondent’s
signature constitutes verification that he or she has read the document.
The administrator shall provide a copy of the answer and any supporting
documents, or documents related to a refusal to answer under MCR
9.113(B)(1), to the person who filed the request for investigation unless
the administrator determines that there is cause for not disclosing some
or all of the documents.

(B) Refusal or Failure to Answer.
(1) A respondent may refuse to answer a request for investigation on

expressed constitutional or professional grounds.
(2) The failure of a respondent to answer within the time period required

under these rules other than as permitted in subrule (B)(1) or as further
permitted by the administrator is misconduct. See MCR 9.104(A)(7).

Alternative A (AGC Proposal) Alternative B (SBM Proposal)

(3) If a respondent refuses to an-
swer under subrule (B)(1), the re-
fusal may be submitted under seal
to the board a hearing panel for
adjudication. If the board finds
that the refusal was not proper, it
shall direct the attorney to answer
the request for investigation
within 21 days of its order. The
board may order that the respon-
dent’s license shall be suspended
until further order if he or she
does not file an answer to the
request for investigation within
the 21-day period.

(3) If a respondent refuses to an-
swer under subrule (B)(1), the re-
fusal may be submitted under seal
to a hearing panel for adjudica-
tion. If a panel finds that the re-
fusal was not proper, it shall direct
the attorney to answer the request
for investigation within 21 days of
its order.
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(C) Attorney-Client Privilege. A person who files a request for
investigation of an attorney irrevocably waives any attorney-client
privilege that he or she may have as to matters relating to the request
for the purposes of the commission’s investigation.

(D) Representation by Attorney. The respondent may be represented
by an attorney.

Staff comment: The proposed changes in this rule would make
primarily technical and clarifying updates. The alternative versions of
subsection (B)(3) reflect the AGC’s intent that the board adjudicate
claims that a respondent failed to answer on constitutional grounds,
while the SBM workgroup believes such decision should be made by a
hearing panel. The AGC version also includes language that would
allow the board to suspend an attorney’s license for failure to file an
answer to a request for investigation within 21 days.

RULE 9.114. ACTION BY ADMINISTRATOR OR COMMISSION AFTER ANSWER.
(A) Action After Investigation. After an answer is filed or the time for

filing an answer has expired, the administrator may assign the matter for
further investigation, including, if necessary, an informal hearing. When
the investigation is complete, the administrator shall either

(1) dismiss the request for investigation and notify the complainant
and the respondent of the reasons for the dismissal, or

(2) conduct further investigation. Upon completion of the investiga-
tion, the grievance administrator shall refer the matter to the commis-
sion for its review. The commission may direct that a complaint be filed,
that the file be closed request be dismissed, or that the respondent be
admonished or placed on contractual probation with the respondent’s
consent. , or

(3) close a file administratively where warranted under the circum-
stances.

(B) Admonition. With a respondent’s consent, a respondent may be
admonished by the commission without filing a complaint. An admo-
nition does not constitute discipline and shall be confidential except as
provided by this rule, MCR 9.115(J)(3) and by MCR 9.126(D)(4).

(1) The administrator shall notify the respondent of the provisions
of this rule by ordinary mail at the respondent’s address on file with
the state bar as required by Rule 2 of the Supreme Court Rules
Concerning the State Bar of Michigan, or as otherwise directed by
respondent.

(2) The respondent may, within 21 days of service of the admonition
or such additional time as permitted by the administrator, notify the
commission in writing that respondent objects to the admonition. Upon
timely receipt of the written objection, the commission shall vacate the
admonition and either dismiss the request for investigation or authorize
the filing of a complaint. Failure of a respondent to object constitutes an
acceptance.

1222 488 MICHIGAN REPORTS



Alternative A (AGC Proposal) Alternative B (SBM Proposal)

(3) At the time an admonishment
becomes effective, if a respon-
dent is known to be employed
(other than as a sole legal practi-
tioner), the administrator shall
send a copy of the admonishment
to the respondent’s employer by
regular mail. Individual legal cli-
ents of the respondent, other
than the complainant who initi-
ated the investigation resulting
in the admonishment, shall not
be provided copies of the admon-
ishment.

[The state bar did not submit
proposed language in this sub-
rule, opposes the AGC’s proposed
language, and would not include
it in the published version.]

(B)(C) Contractual Probation. For purposes of this subrule, “contrac-
tual probation” means the placement of a consenting respondent on
probation by the commission, without the filing of formal charges.
Contractual probation does not constitute discipline, and shall be confi-
dential under MCR 9.126 except as provided by MCR 9.115(J)(3).

(1) If the commission finds that the alleged misconduct, if proven,
would not result in disbarment or a substantial suspension or revocation
of a respondent’s license to practice law, the commission may defer
disposition of the matter and place the respondent on contractual
probation for a period not to exceed twothree years, provided the
following criteria are met.

(a) the misconduct is significantly related to a respondent’s substance
abuse problem, of the respondent or mental or physical infirmity or
disability,

(b) the terms and conditions of the contractual probation, which shall
include an appropriate period of treatment, are agreed upon by the
commission grievance administrator and the respondent prior to submis-
sion to the commission for consideration, and,

(c) the commission determines that contractual probation is appro-
priate and in the best interests of the public, the courts, the legal
profession, and the respondent.

(2) A contractual probation may include one or more of these
requirements:

(a) Periodic alcohol or drug testing.
(b) Attendance at support-group or comparable meetings.
(c) Professional counseling on a regular basis.
(d) An initial written diagnosis and prognosis by the provider followed

by quarterly verification of treatment by the provider as agreed upon by
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the commission and the respondent. The provider shall notify the
commission of any failure to adhere to the treatment plan.

(2)(3) The respondent is responsible for any costs associated with the
contractual probation and related treatment.

(3)(4) Upon written notice to the respondent and an opportunity to
file written objections, the commission may terminate the contractual
probation and file a complaint disciplinary proceedings or take other
appropriate action based on the misconduct, if

(a) the respondent fails to satisfactorily complete the terms and
conditions of the contractual probation, or

(b) the commission concludes that the respondent has committed
other misconduct that warrants the filing of a formal complaint.

(4)(5) The placing of a respondent on contractual probation shall
constitute a final disposition that entitles the complainant to notice in
accordance with MCR 9.114(D), and to file an action in accordance with
MCR 9.122(A)(2).

(C)(D) Assistance of Law Enforcement Agencies. The administrator
may request a law enforcement office to assist in an investigation by
furnishing all available information about the respondent. Law enforce-
ment officers are requested to comply promptly with each request.

(E) Assistance of Courts. If the grievance administrator determines
that a non-public court file exists, including files on expunged convic-
tions, and that it is relevant to a pending investigation concerning a
respondent attorney, the administrator may request that a court release
to the Attorney Grievance Commission the nonpublic court file. Courts
are requested to comply promptly with each request.

(D)(F) Report by Administrator. The administrator shall inform the
complainant and, if the respondent answered, the respondent, of the final
disposition of every request for investigation dismissed by the commis-
sion without a hearing before a hearing panel.

(E)(G) Retention of Records. All files and records relating to allega-
tions of misconduct by an attorney must be retained by the commission
for the lifetime of the attorney, except as follows:

(1) Where 3 years have passed from the conclusion of formal disci-
plinary action or the issuance of an admonishment, non-essential docu-
ments may be discarded.

(1)(2) The administrator may destroy the files or records relating to a
closed or dismissed request for investigation dismissed by the commis-
sion after 3 years have elapsed from the date of dismissal or closing.

(2)(3) If no request for investigation was pending when the files or
records were created or acquired, and no related request for investigation
was filed subsequently, the administrator may destroy the files or records
after 3 years have 1 year has elapsed from the date when they were
created or acquired by the commission.

Staff comment: The proposal regarding this rule includes various
technical updates that would make the rule reflect current practice.
Provisions related to admonishment would be inserted here. The AGC
version includes notice of admonishment to the attorney’s employer,
while there is no such provision recommended by the SBM workgroup.
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The AGC version originally included a notice requirement only if the
attorney was employed in a legal capacity by a firm, agency, or other
organization, but the Court for purposes of publication revised the
language to require notice to any employer, regardless of the attorney’s
type of work.

AGC comment: The AGC’s proposed changes to paragraph (A) are
made to reflect current practices. The amendment deletes language
relating to “informal hearings” as outmoded. The remainder of the
changes to paragraph (A) reflect current terminology and practices at the
AGC. Files that have been reviewed by the commission are closed rather
than dismissed. Where a file is closed “with a caution,” that file is still
closed but there is simply language added to the closing letter for
educational purposes, only. The file remains a closed file.

It is the administrator, not the Commission, that sometimes will close
a file administratively. This administrative closure may occur in in-
stances where the respondent has died, or a file has been opened in error,
etc. The amendments further reflect the stages of review in files where
the attorney is required to file an answer.

Language pertaining to admonitions has been moved from MCR 9.106
to paragraph (B), consistent with the notion that an admonition is not a
discipline. Language in paragraph (B)(1) was added to specify the means
to be utilized in notifying a respondent of the admonition. If the requisite
twenty-one days from notice elapses and the respondent does not object,
paragraph (B)(2) specifies that silence constitutes an acceptance of the
admonition. Finally, under added rule MCR 9.114(B)(3), a copy of the
admonishment is to be sent to a respondent’s employer to enable the
employer to conduct appropriate supervision.

Relettered paragraph (C) relating to contractual probation as pro-
posed specifies some of the conditions that are currently included in
standardized contractual probation agreements. The AGC also recom-
mends more expansive language, enabling the AGC to offer contractual
probation to attorneys who are at the beginning stage of a substance
problem as well as those suffering from a mental or emotional disability.
Because contractual probation is by consent, an attorney does not have to
agree to it.

Paragraph (D) is renumbered from MCR 9.114(E). Paragraph (E) has
been included to allow the administrator access to non-public files
involving attorneys. Paragraph (F) as proposed reflects actual practice.
Paragraph (G) allows the AGC to discard non-essential documents based
upon certain time elements.

SBM Workgroup comment: The format of paragraphs (A)(1), (2), and
(3) adopted by the Workgroup, including the last paragraph which sets
apart closing a file administratively where warranted, were consistent
with an earlier AGC draft, with the exception that the Workgroup
rejected setting out “closed with a caution” as a separate category. The
Workgroup believed that the existing category of options were sufficient
without adding another type of dismissal. The Workgroup also found
inappropriate the language directing that admonishments, which are
confidential, be sent to a respondent’s “employer”. In a law firm setting,
identifying who constitutes the “employer” might be difficult. Consider-
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ing that an admonishment is not a “discipline” and does not impact or
impair a lawyer’s ability to practice law, no meaningful purpose for
notifying the employer exists other than simply “outing” the respondent.

Members of the Workgroup also expressed a belief that, where the
grievance administrator believes an admonishment is the appropriate
outcome in a given set of circumstances, a respondent’s knowledge that
his or her employer will be made aware of the admonishment might
render settlement on that basis more difficult.

The reference in paragraph (B) to MCR 9.126(D)(4) is consistent with
an earlier AGC draft. The current AGC version’s reference to MCR 9.126
was not discussed with the Workgroup but likely would have been found
workable.

The Workgroup specifically rejected the AGC’s proposal to increase
the maximum length of probation from two years to three years, which is
set forth in relettered paragraph (C)(1).

There is no substantive distinction between the Workgroup and AGC
versions of paragraph (G)(2). The Workgroup version presumes that any
file that is dismissed will thereafter be closed, so that there is no reason
to describe both categories separately.

RULE 9.115. HEARING PANEL PROCEDURE.
(A) Rules Applicable. Except as otherwise provided in these rules, the

rules governing practice and procedure in a nonjury civil action apply to
a proceeding before a hearing panel. Pleadings must conform as nearly as
practicable to the requirements of subchapter 2.100. The original of the
formal complaint and all other pleadings must be filed with the board.
The formal complaint must be served on the respondent. All other
pleadings must be served on the opposing party and each member of the
hearing panel. Proof of service of the formal complaint may be filed at any
time prior to the date of the hearing. Proof of service of all other
pleadings must be filed with the original pleadings.

(B) Complaint. Except as provided by MCR 9.120, a complaint setting
forth the facts of the alleged misconduct begins proceedings before a
hearing panel. The administrator shall prepare the complaint, file it with
the board, and serve it on the respondent and, a if the respondent’s
employer is a member of or is associated with a law firm, on the firm. The
unwillingness of a complainant to proceed prosecute, or a settlement
between the complainant and the respondent, does not itself affect the
right of the administrator to proceed.

(C) Service. Service of the complaint and all subsequent pleadings and
orders and a default must be made by personal service or by registered or
certified mail addressed to the person at the person’s last known address.
An attorney’s last known address is the address on file with the state bar
as required by Rule 2 of the Supreme Court Rules Concerning the State
Bar of Michigan. A respondent’s attorney of record must also be served,
but service may be made under MCR 2.107. Service is effective at the
time of mailing, and nondelivery does not affect the validity of the service.

(D) Answer.
(1) Within 21 days after the complaint is served, the respondent shall

file and serve a signed answer as provided in subrule (A). A respondent
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must serve and file a signed answer or take other action permitted by law
or these rules within 21 days after being served with the complaint in the
manner provided in MCR 9.115(C). A signature constitutes verification
that the respondent has read the answer or other response.

(2) A default, with the same effect as a default in a civil action, may
enter against a respondent who fails within the time permitted to file an
answer admitting, denying, or explaining the complaint, or asserting the
grounds for failing to do so.

(E) Representation by an Attorney. The respondent may be repre-
sented by an attorney, who must enter an appearance, which has the
same effect as an appearance under MCR 2.117.

(F) Prehearing Procedure.
(1) Extensions. If good cause is shown, the hearing panel chairperson

may grant one extension of time per party for filing pleadings and may
grant one adjournment per party. Additional requests may be granted by
the board chairperson if good cause is shown. Pending criminal or civil
litigation of substantial similarity to the allegations of the complaint is
not necessarily grounds for an adjournment.

(2) Motion to Disqualify.
(a) Within 14 days after an answer has been filed or the time for filing

the answer has expired, each member of the hearing panel shall disclose
in a writing filed with the board any information that the member
believes could be grounds for disqualification under the guidelines of
MCR 2.003(B)(C), including pending requests for investigation filed
against the member. The duty to disclose shall be a continuing one. The
board shall serve a copy of the disclosure on each party and each panel
member.

(b) Within 14 days after the board serves a copy of a written
disclosure, the respondent or the administrator may move to disqualify a
member of the hearing panel. A motion to disqualify must be filed within
14 days after the moving party discovers the ground for disqualification.
If the discovery is made within 14 days of the hearing date, the motion
must be made forthwith. If a motion is not timely filed, untimeliness is a
factor in deciding whether the motion should be granted. All known
grounds for disqualification must be included at the time the motion is
filed. An affidavit must accompany the motion. The board chairperson
shall decide the motion under the guidelines of MCR 2.003.

(c) The board must assign a substitute for a disqualified member of a
hearing panel. If all are disqualified, the board must reassign the
complaint to another panel.

(3) Amendment of Pleadings. The administrator and the respondent
each may amend a pleading once as a matter of course within 14 days
after being served with a responsive pleading by the opposing party, or
within 15 days after serving the pleading if it does not require a
responsive pleading. Otherwise, a party may amend a pleading only by
leave granted by the hearing panel chairperson or with the written
consent of the adverse party.

(4) Discovery. Pretrial or discovery proceedings are not permitted,
except as follows:
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(a) Within 21 days of after the service of a formal complaint, a party
may demand in writing that documentary evidence that is to be intro-
duced at the hearing by the opposing party be made available for
inspection or copying. Within 14 days after service of a written demand,
the documents shall be made available, provided that the administrator
need not comply prior to the filing of the respondent’s answer; in such
case, the administrator shall comply with the written demand within 14
days of after the filing of the respondent’s answer. The respondent shall
comply with the written demand within 14 days, except that the
respondent need not comply until the time for filing an answer to the
formal complaint has expired. Any other documentary evidence to be
introduced at the hearing by either party shall be supplied to the other
party no later than 14 days prior to the hearing. Any documentary
evidence not so supplied shall be excluded from the hearing except for
good cause shown.

(b)(i) Within 21 days of after the service of a formal complaint, a party
may demand in writing that the opposing party supply written notifica-
tion of the name and address of any person to be called as a witness at the
hearing. Within 14 days after the service of a written demand, the
notification shall be supplied. However, the administrator need not
comply prior to the filing of the respondent’s answer to the formal
complaint; in such cases, the administrator shall comply with the written
demand within 14 days of the filing of the respondent’s answer to the
formal complaint. The respondent shall comply with the written demand
within 14 days, except that the respondent need not comply until the
time for filing an answer to the formal complaint has expired. Except for
good cause shown, a party who is required to give said notification must
give supplemental notice to the adverse party within 7 days after any
additional witness has been identified, and must give the supplemental
notice immediately if the additional witness is identified less than 14 days
before a scheduled hearing.

(ii) Within 21 days following the filing of an answer, the administrator
and respondent shall exchange the names and addresses of all persons
having knowledge of relevant facts and comply with reasonable requests
for (1) nonprivileged information and evidence relevant to the charges
against the respondent, and (2) other material upon good cause shown to
the chair of the hearing panel.

Upon receipt of a demand made pursuant to this rule, a party must
also provide to the other party any statements given by witnesses to be
called at the hearing. Witness statements include stenographic, recorded,
or written statements of witnesses provided to the administrator, the
respondent, or the respondent’s representative. The term “written
statement” does not include notes or memoranda prepared by a party or
a party’s representative of conversations with witnesses, or other privi-
leged information.

(b)(c) A deposition may be taken of a witness who lives outside the
state or is physically unable to attend the hearing. For good cause shown,
the hearing panel may allow the parties to depose other witnesses.
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(c)(d) The hearing panel may order a prehearing conference held
before a panel member to obtain admissions or otherwise narrow the
issues presented by the pleadings.

If a party fails to comply with subrule (F)(4)(a) or (b), the hearing
panel or the board may, on motion and showing of material prejudice as
a result of the failure, impose one or more of the sanctions set forth in
MCR 2.313(B)(2)(a)-(c).

(5) Discipline by Consent. A respondent may offer to plead nolo
contendere no contest or to admit all essential facts contained in the
complaint or any of its allegations in exchange for a stated form of
discipline and on the condition that the plea or admission and discipline
agreed on is accepted by the commission and the hearing panel. The
respondent’s offer shall first be submitted to the commission. If the offer
is accepted by the commission, the administrator and the respondent
shall prepare a stipulation for a consent order of discipline that includes
all prior discipline, admonishments, and contractual probations, if any,
and file the stipulation with the hearing panel. If the stipulation contains
any nonpublic information, it shall be filed in camera. At the time of the
filing, the administrator shall serve a copy of the proposed stipulation
upon the complainant. If the hearing panel approves the stipulation, it
shall enter a final order of discipline. If not approved, the offer is deemed
withdrawn and statements or stipulations made in connection with the
offer are inadmissible in disciplinary proceedings against the respondent
and not binding on the respondent or the administrator. If the stipulation
is not approved, the matter must then be referred for hearing to a
hearing panel other than the one that passed on the proposed discipline.

(G) Hearing Time and Place; Notice. The board or the chairperson of
the hearing panel shall set the time and place for a hearing. Notice of a
hearing must be served by the board or the chairperson of the hearing
panel on the administrator, the respondent, the complainant, and any
attorney of record at least 21 days before the initial hearing. Unless the
board or the chairperson of the hearing panel otherwise directs, the
hearing must be in the county in which the respondent has or last had an
office or residence. If the hearing panel fails to convene or complete its
hearing within a reasonable time, the board may reassign the complaint
to another panel or to a master. A party may file a motion for a change of
venue. The motion must be filed with the board and shall be decided by
the board chairperson, in part, on the basis of the guidelines in MCR
2.221. Notwithstanding MRE 615, there shall be a presumption that a
complainant is entitled to be present during a hearing, which may only be
overcome upon a finding by the panel, supported by facts which are
particular to the proceeding, that testimony by the complainant is likely
to be materially affected by exposure to other testimony at the hearing.

(H) Respondent’s Appearance. The respondent shall personally ap-
pear at the hearing, unless excused by the panel, and is subject to
cross-examination as an opposite party under MCL 600.2161.

(1) Where satisfactory proofs are entered into the record that a
respondent possessed actual notice of the proceedings, but who still failed
to appear, a panel shall suspend him or her effective 7 days from the date
of entry of the order and until further order of the panel or the board.
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(2) If the respondent, or the respondent’s attorney on his or her
behalf, claims physical or mental incapacity as a reason for the respon-
dent’s failure to appear before a hearing panel or the board, the panel or
the board on its own initiative may, effective immediately, suspend the
respondent from the practice of law until further order of the panel or
board. The order of suspension must be filed and served as other orders
of discipline.

(I) Hearing; Contempt.
(1) A hearing panel may issue subpoenas (including subpoenas for

production of documents and other tangible things), cause testimony to
be taken under oath, and rule on the admissibility of evidence under the
Michigan Rules of Evidence. The oath or affirmation may be adminis-
tered by a panel member. A subpoena must be issued in the name and
under the seal of the board. It must be signed by a panel or board
member, by the administrator, or by the respondent or the respondent’s
attorney. A subpoenaed witness must be paid the same fee and mileage as
a witness subpoenaed to testify in the circuit court. Parties must notify
their own witnesses of the date, time, and place of the hearing.

(2) A person who without just cause fails or refuses to appear and give
evidence as commanded by a subpoena, to be sworn or affirmed, or to
answer a proper question after he or she has been ordered to do so, is in
contempt. The administrator may initiate a contempt proceeding under
MCR 3.606 in the circuit court for the county where the act or refusal to
act occurred.

(3) Upon a showing of good cause by a party, a panel may permit a
witness to testify by telephonic, voice, or video conferencing.

(J) Decision.
(1) The hearing panel must file a report on its decisions regarding the

misconduct charges and, if applicable, the resulting discipline. The report
must include a certified transcript, a summary of the evidence, pleadings,
exhibits and briefs, and findings of fact. The discipline section of the
report must also include a summary of all previous misconduct for which
the respondent was disciplined, or admonished, or placed on contractual
probation.

(2) Upon a finding of misconduct, the hearing panel shall conduct a
separate sanction hearing to determine the appropriate discipline. The
sanction hearing on discipline shall be conducted as soon after the finding
of misconduct as is practicable and may be held immediately following
the panel’s ruling that misconduct has been established.

(3) If the hearing panel finds that the charge of misconduct is
established by a preponderance of the evidence, it must enter an order of
discipline. The order shall take effect 21 days after it is served on the
respondent unless the panel finds good cause for the order to take effect
on a different date, in which event the panel’s decision must explain the
reasons for ordering a different effective date. The discipline ordered may
be concurrent or consecutive to other discipline. In determining the
discipline to be imposed, any and all relevant evidence of aggravation or
mitigation shall be admissible, including, but not limited to, records of
the board, previous admonitions and orders of discipline, and the
previous placement of the respondent on contractual probation.
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(4) If the hearing panel finds that the charge of misconduct is not
established by a preponderance of the evidence, it must enter an order
dismissing the complaint.

(5) The report and order must be signed by the panel chairperson and
filed with the board and the administrator. A copy must be served on the
parties as required by these rules.

(K) Stay of Discipline. If a discipline order is a suspension of 179 days
or less, a stay of the discipline order will automatically issue on the timely
filing by the respondent of a petition for review and a petition for a stay
of the discipline. If the discipline ordered is more severe than a suspen-
sion of 179 days, the respondent may petition the board for a stay
pending review of the discipline order. Once granted, a stay remains
effective until the further order of the board.

(L) Enforcement. The administrator shall take the necessary steps to
enforce a discipline order after it is effective.

(M) Resignation by Respondent; Admission of Charges. An attorney’s
request that his or her name be stricken from the official register of
attorneys resignation may not be accepted while a request for investiga-
tion or a complaint is pending, except pursuant to an order of disbarment
revocation.

Staff comment: Many of the changes proposed in this rule would
clarify and update the rule to reflect current practices. The main point of
division between the AGC and the SBM workgroup relates to language
that occurs in subdivision (F)(4)(b)(2), which would expand the scope of
discovery in discipline proceedings. Their comments follow.

AGC comment: The SBM Workgroup proposes a change to paragraph
(F)(4)(b)(ii), which would enable respondents to essentially invade AGC
files and records. The AGC recommends that no changes be made to the
existing rule. Essentially, under this proposed rule, every part of the
Commission’s file would arguably be accessible. If the SBM version were
adopted, each disciplinary proceeding has the potential to result in a
discovery battle, with the board deciding whether or not the confidential
files and memoranda of its sister agency should be invaded and disclosed
to respondents under its subsection (2) “other material upon good cause
shown to the chair of the hearing panel.” Adoption of the provision
proposed by the SBM Workgroup would constitute a substantive change
to precedent set by this court. See, Grievance Adm’r v Attorney Discipline
Board Tri-County Hearing Panel No. 69, 447 Mich 1203 (1994), Griev-
ance Adm’r v Attorney Discipline Bd., 444 Mich.1218 (1994), Anonymous
v Atty Grievance Comm’n, 430 Mich 241, 255, (1988).

SBM Workgroup comment: All members of the Workgroup other than
the AGC representatives favored expanding discovery beyond simply the
exchange of witness names and addresses and a narrowly defined
category of witness statements. Particularly absent a requirement upon
the grievance administrator to divulge exculpatory material, the lack of
any mechanism requiring the identification of persons with knowledge of
relevant facts and production of non-privileged, relevant documentation
places respondents in the position of receiving differing levels of infor-
mation depending upon the personal preferences of the grievance admin-
istrator attorney assigned the case. Moreover, nationally Michigan is one
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of the most restrictive states in affording discovery to respondents in
disciplinary proceeding. The modest expansion of discovery procedure set
forth in proposed paragraph (F)(4)(b)(ii) would require identification of
persons with knowledge of relevant facts and that a party respond to
reasonable requests for non-privileged information and evidence relevant
to the charges against the respondent and for other material upon good
cause shown to the chair of the hearing panel.

The AGC version reverts to the current language, which in operation
permits the grievance administrator attorney to defeat a respondent’s
ability to obtain information about a witness’s anticipated testimony by
simply not having the witness write anything down. The Workgroup does
not believe the proposed changes would result in a discovery battle in
every case and it goes without saying that a former precedent upholding
the language currently in place would no longer have application once the
new rule is in place.

The “for good cause shown” language contained in the AGC’s version
of paragraph (H) was not presented to or discussed by the Workgroup.

RULE 9.116. JUDGES; FORMER JUDGESHEARING PROCEDURE ; JUDGES OTHER THAN

MAGISTRATES AND REFEREES.
(A) Application of this Rule. This rule governs an action by the

commission against a judge, except that it does not apply to an action
against a magistrate or referee for misconduct separately arising from
the practice of law, whether before or during the period when the person
serves as a magistrate or referee.

(B) Time. The commission may not take action against a judge unless
and until the Judicial Tenure Commission recommends a sanction. Then,
notwithstanding the pendency of certification to and review by the
Supreme Court of the Judicial Tenure Commission’s action, the commis-
sion may, without an investigation, direct the administrator to file a
complaint with the board.

(C) Complaint; Time and Place of Hearing; Answer. The administra-
tor shall file a complaint setting forth the facts of the alleged misconduct
within 14 days after the Judicial Tenure Commission files its order with
the Supreme Court. The chairperson of the hearing panel assigned by the
board shall designate a place and a time for the hearing no later than 21
days after the complaint is filed. The complaint and notice of the hearing
must be served within 7 days after the complaint is filed. Within 14 days
after the complaint and notice of the hearing are served, the respondent
judge shall file an answer.

(D) Rules Applicable; Judicial Tenure Commission Record. To the
extent it is consistent with this rule, MCR 9.115 governs hearing
procedure against a respondent judge. The record of the Judicial Tenure
Commission proceeding is admissible at the hearing. The administrator
or the respondent may introduce additional evidence.

(E) Decision. Within 28 days after the hearing is concluded, the panel
must file with the Supreme Court clerk and the board a report and order
conforming with MCR 9.115(J) and serve them on the administrator and
the respondent.
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(1) If the Judicial Tenure Commission has recommended suspension,
the panel may not disbar the respondent and may not suspend the
respondent from practicing law for a period beginning earlier than or
extending beyond the suspension period recommended by the Judicial
Tenure Commission.

(2) If the Judicial Tenure Commission has not recommended either
suspension or removal from office, and the respondent continues to hold
a judicial office, then the panel may not disbar or suspend the respon-
dent.

(3) If the Judicial Tenure Commission has recommended removal
from office, or if the respondent no longer holds a judicial office, then the
panel may impose any type of discipline authorized by these rules.

(F) Appeal. The respondent-judge may file a petition for review under
MCR 9.118.

(A) Judges. The administrator or commission may not take action
against an incumbent judge, except that this rule does not prohibit an
action by the administrator or commission against:

(1) a magistrate or referee for misconduct unrelated to judicial
functions, whether before or during the period when the person serves as
a magistrate or referee; or

(2) a visiting judge as provided in MCR 9.203(E). If the Judicial
Tenure Commission receives a request for investigation of a magistrate
or referee or visiting judge arising from the practice of law, the Judicial
Tenure Commission shall refer the matter to the administrator or
commission for investigation in the first instance. If the administrator or
the commission dismisses the request for investigation referred by the
Judicial Tenure Commission, or a request for investigation of a magis-
trate, referee or visiting judge submitted directly to the commission by a
complainant, the administrator or commission shall notify the Judicial
Tenure Commission, which may take action as it deems appropriate.

(B) Former Judges. The administrator or commission may take action
against a former judge for conduct resulting in removal as a judge, and for
any conduct which was not the subject of a disposition by the Judicial
Tenure Commission or by the Court. The administrator or commission
may not take action against a former judge for conduct where the court
imposed a sanction less than removal or the Judicial Tenure Commission
has taken any action under MCR 9.207(B)(1)-(5).

(C) Judicial Tenure Commission Record. The record of the Judicial
Tenure Commission proceeding is admissible at a hearing involving a
former judge. The administrator or the respondent may introduce
additional evidence.

Staff comment: Because it seemed that there may be situations in
which the administrator or the commission could act under this rule, the
Court published for comment a version that included reference to action
by the administrator or the commission. Generally, the amendment
would clarify the situations in which the commission could commence an
investigation, and when the Judicial Tenure Commission action would
take precedence.

AGC comment: The proposed changes to MCR 9.116 delineates that
the administrator has jurisdiction to investigate and prosecute magis-
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trates and visiting judges for conduct unrelated to the judicial function.
The administrator will no longer have concurrent jurisdiction to disci-
pline sitting judges disciplined by the Judicial Tenure Commission (JTC).
If a judge has been removed, however, the proposed rule change states
that the record of the JTC shall be admitted into the record, which is
done to avoid duplication of evidence and unnecessary expenditure of
resources.

SBM Workgroup comment: The distinctions between the Workgroup
version and the AGC version are minor. The Workgroup version is
identical to what the AGC proposed in its original draft. The AGC’s later
draft substitutes the word “administrator” for “commission” in a num-
ber of places, in apparent recognition that the grievance administrator
would be the entity undertaking investigation. This is likely a change
that, had it been presented to the Workgroup, the Workgroup likely
would not have opposed. The substitution of “unrelated to judicial
functions” in place of “arising from the practice of law” in paragraph
(A)(1) would also probably have been approved by the Workgroup had the
AGC presented it. The change to paragraph (C) seems to mandate
introduction of the Judicial Tenure Commission proceeding rather than
simply paving the way for its introduction by declaring it admissible. This
change was also not presented by the AGC to the Workgroup.

RULE 9.118. REVIEW OF ORDER OF HEARING PANEL.
(A) Review of Order; Time.
(1) The administrator, the complainant, or the respondent may

petition the board in writing to review the order of a hearing panel filed
under MCR 9.113(B), 9.115, 9.116, 9.120, 9.121, or 9.124. The adminis-
trator or the respondent may also petition the board for leave to appeal.
Upon leave granted, the administrator or the respondent may petition
the board to review a nonfinal order. A petition for review must set forth
the reasons and the grounds on which review is sought and must be filed
with the board within 21 days after the order is served. The petitioner
must serve copies of the petition and the accompanying documents on the
other party and the complainant and file a proof of service with the board.

(2) A cross-petition for review may be filed within 21 days after the
petition for review is served on the cross-petitioner. The cross-petition
must be served on the other party and the complainant, and a proof of
service must be filed with the board.

(3) A delayed petition for review may be considered by the board
chairperson under the guidelines of MCR 7.205(F). If a petition for review
is filed more than 12 months after the order of the hearing panel is
entered, the petition may not be granted.

(B) Order to Show Cause. If a petition for review is timely filed or a
delayed petition for review is accepted for filing, the board shall issue an
order to show cause, at a date and time specified, why the order of the
hearing panel should not be affirmed. The order shall establish a briefing
schedule for all parties and may require that an answer to the petition or
cross-petition be filed. An opposing party may file an answer even if the
order does not require one. The board must serve the order to show cause
on the administrator, respondent, and complainant at least 21 days
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before the hearing. Failure to comply with the order to show cause,
including, but not limited to, a requirement for briefs, may be grounds for
dismissal of a petition for review. Dismissal of a petition for review shall
not affect the validity of a cross-petition for review.

(C) Hearing.
(1) A hearing on the order to show cause must be heard by a subboard

of at least 3 board members assigned by the chairperson. The board must
make a final decision on consideration of the whole record, including a
transcript of the presentation made to the subboard and the subboard’s
recommendation. The respondent shall appear personally at the review
hearing unless excused by the board. Failure to appear may result in
denial of any relief sought by the respondent, or any other action
allowable under MCR 9.118(D).

(2) If the board believes that additional testimony should be taken, it
may refer the case to a hearing panel or a master. The panel or the master
shall then take the additional testimony and shall make a supplemental
report, including a transcript of the additional testimony, pleadings,
exhibits, and briefs with the board. Notice of the filing of the supplemen-
tal report and a copy of the report must be served as an original report
and order of a hearing panel.

(D) Decision. After the hearing on the order to show cause, the board
may affirm, amend, reverse, or nullify the order of the hearing panel in
whole or in part or order other discipline. A discipline order is not
effective until 28 days after it is served on the respondent unless the
board finds good cause for the order to take effect earlier.

(E) Motion for Reconsideration; Stay. A motion for reconsideration
may be filed at any time before the board’s order takes effect. An answer
to a motion for reconsideration may be filed. The board may grant a stay
pending its decision on a motion for reconsideration. If the discipline
order is a suspension for 179 days or less, a stay of the discipline order
will automatically issue on the timely filing by the respondent of a motion
for reconsideration. If the discipline is greater than a 179-day suspension,
the respondent may petition for a stay. If the board grants a stay, the stay
remains effective for 28 days after the board enters its order granting or
denying reconsideration. In the absence of an order by the board, the
filing of a motion for reconsideration does not stay an order of discipline.

(F) Filing Orders. The board must file a copy of its discipline order
with the Supreme Court clerk and the clerk of the county where the
respondent resides and where his or her office is located. The order must
be served on all parties. If the respondent requests it in writing, a
dismissal order must be similarly filed and served.

Staff comment: The proposed amendments of this rule would allow
the administrator or petitioner to seek review of a nonfinal order, and
would implement an automatic stay if a motion for reconsideration is
filed for a case in which the order of discipline includes a suspension of
less than 180 days, which is consistent with MCR 9.122(C).

RULE 9.119. CONDUCT OF DISBARRED, SUSPENDED, OR INACTIVE ATTORNEYS.
(A) Notification to Clients. An attorney whose license is revoked or

suspended, who has resigned under Rule 3 of the Rules Concerning the
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State Bar of Michigan, or been disbarred, or suspended, or who is
transferred to inactive status pursuant to MCR 9.121, or who is sus-
pended for nondisciplinary reasons pursuant to Rule 4 of the Supreme
Court Rules Concerning the State Bar of Michigan, shall, within 7 days of
the effective date of the order of discipline, resignation, the transfer to
inactive status, or the nondisciplinary suspension, notify all of his or her
active clients, in writing, by registered or certified mail, return receipt
requested, of the following:

(1) the nature and duration of the discipline imposed, the transfer to
inactive status, the nondisciplinary suspension, or the resignation;

(2) the effective date of such discipline, transfer to inactive status,
nondisciplinary suspension, or resignation;

(3) the attorney’s inability to act as an attorney after the effective date
of such discipline, transfer to inactive status, nondisciplinary suspension,
or resignation;

(4) the location and identity of the custodian of the clients’ files and
records, which will be made available to them or to substitute counsel;

(5) that the clients may wish to seek legal advice and counsel
elsewhere; provided that, if the disbarred, suspended, or inactive, or
resigned attorney was a member of a law firm, the firm may continue to
represent each client with the client’s express written consent;

(6) the address to which all correspondence to the attorney may be
addressed.

(B) Conduct in Litigated Matters. In addition to the requirements of
subsection (A) of this rule, the affected attorney must, by the effective
date of the order of revocation disbarment, suspension, or transfer to
inactive status, or resignation, in every matter in which the attorney is
representing a client in litigation, file with the tribunal and all parties a
notice of the attorney’s disqualification from the practice of law. The
affected attorney shall either file a motion to withdraw from the
representation, or, with the client’s knowledge and consent, a substitu-
tion of counsel.

(C) Filing of Proof of Compliance. Within 14 days after the effective
date of the order of revocation disbarment, suspension, resignation, or
transfer to inactive status pursuant to MCR 9.121, or resignation, the
disbarred, suspended, or inactive, or resigned attorney shall file with the
administrator and the board an affidavit showing full compliance with
this rule. The affidavit must include as an appendix copies of the
disclosure notices and mailing receipts required under subrules (A) and
(B) of this rule. The affidavit must set forth any claim by the affected
attorney that he or she does not have active clients at the time of the
effective date of the change in status. A disbarred, suspended, or inactive,
or resigned attorney shall keep and maintain records of the various steps
taken under this rule so that, in any subsequent proceeding instituted by
or against him or her, proof of compliance with this rule and with the
disbarment or suspension order will be available.

(D) Conduct After Entry of Order Prior to Effective Date. A disbarred
or suspended attorney, after entry of the order of revocation disbarment
or suspension and prior to its effective date, shall not accept any new
retainer or engagement as an attorney for another in any new case or
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legal matter of any nature, unless specifically authorized by the board
chairperson upon a showing of good cause and a finding that it is not
contrary to the interests of the public and profession. However, during
the period between the entry of the order and its effective date, the
suspended or disbarred attorney may complete, on behalf of any existing
client, all matters that were pending on the entry date.

(E) Conduct After Effective Date of Order. An attorney who is
disbarred, or suspended, or who is transferred to inactive status pursuant
to MCR 9.121, or who resigns is, during the period of disbarment,
suspension, or inactivity, or from and after the date of resignation,
forbidden from:

(1) practicing law in any form;
(2) having contact either in person, by telephone, or by electronic

means, with clients or potential clients of a lawyer or law firm either as
a paralegal, law clerk, legal assistant, or lawyer;

(23) appearing as an attorney before any court, judge, justice, board,
commission, or other public authority; and

(34) holding himself or herself out as an attorney by any means.
(F) Compensation of Disbarred, Suspended, Resigned, or Inactive

Attorney. An attorney whose license is revoked who has been disbarred or
suspended, has resigned, or who is transferred to inactive status pursu-
ant to MCR 9.121 may not share in any legal fees for legal services
performed by another attorney during the period of disqualification from
the practice of law. A disbarred, suspended, resigned, or inactive attorney
may be compensated on a quantum meruit basis for legal services
rendered and expenses paid by him or her prior to the effective date of the
revocation, disbarment, suspension, resignation, or transfer to inactive
status.

(G) Inventory Receivership.
(1) Attorney with a firm. If the an attorney whose license who is a

member of a firm is revoked disbarred, or suspended, or who is trans-
ferred to inactive status pursuant to MCR 9.121, or resigns his or her
license to practice law was a member of a firm, the firm may continue to
represent each client with the client’s express written consent. Copies of
the signed consents shall be maintained with the client file.

(2) Attorney practicing alone. If an attorney is transferred to inactive
status, resigns, or is disbarred or suspended and fails to give notice under
the rule, or disappears, is imprisoned, or dies, and there is no partner,
executor, or other responsible person capable of conducting the attorney’s
affairs, the administrator may ask the chief judge in the judicial circuit in
which the attorney maintained his or her practice to appoint a person to
act as a receiver with necessary powers, including:

(a) To obtain and inventory the attorney’s files;
(b) and to To take any action necessary to protect the interests of the

attorney and the attorney’s clients.;
(c) To change the address at which the attorney’s mail is delivered and

to open the mail; or
(d) To secure (garner) the lawyer’s bank accounts.
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The person appointed may not disclose any information contained in
any inventoried file without the client’s written consent. The person
appointed is analogous to a receiver operating under the direction of the
circuit court.

(3) Confidentiality. The person appointed may not disclose to any
third parties any information protected by MRPC 1.6 without the client’s
written consent.

(4) Publication of Notice. Upon receipt of notification from the
receiver, the state bar shall publish in the Michigan Bar Journal notice of
the receivership, including the name and address of the subject attorney,
and the name, address, and telephone number of the receiver.

Staff comment: The proposed changes in this rule would make
technical revisions, update the rule to include resignation, and clarify
how disbarred, inactive, or resigned attorneys must proceed. The original
proposal would have required all requests for appointment of a receiver
to be made with the local probate court, but because the probate court
would not seem to have jurisdiction in cases where the attorney is
imprisoned or simply resigns or becomes inactive, the Court approved a
version for publication that retains the current jurisdiction for such
appointment in circuit court. Further, because it is typically the Legisla-
ture and not the Court that determines filing fee requirements, the
AGC’s request for a blanket waiver of filing fees and other costs in these
types of cases (regardless of the financial situation of the case) was not
included in the published version.

RULE 9.120. CONVICTION OF CRIMINAL OFFENSE; RECIPROCAL DISCIPLINE.
(A) Notification of the Grievance Administrator and the Attorney

Discipline Board
(1) When a lawyer is convicted of a crime, the lawyer, the prosecutor

or other authority who prosecuted the lawyer, and the defense attorney
who represented the lawyer must notify the grievance administrator and
the board of the conviction. This notice must be given in writing within
14 days after the conviction.

(2) A lawyer who has been the subject of an order of discipline or
transferred to inactive status by any court of record or any body
authorized by law or by rule of court to conduct disciplinary proceedings
against attorneys, of the United States, or of any state or territory of the
United States or of the District of Columbia, or who has resigned from
the bar or roster of attorneys in lieu of discipline by, or during the
pendency of, discipline proceedings before such court or body shall inform
the grievance administrator and board of entry of such order, transfer, or
resignation within 14 days of the entry of the order, transfer, or
resignation.

(B) Suspension. Criminal Conviction.
(1) On conviction of a felony, an attorney is automatically suspended

until the effective date of an order filed by a hearing panel under MCR
9.115(J). A conviction occurs upon the return of a verdict of guilty or
upon the acceptance of a plea of guilty or nolo contendere. The board may,
on the attorney’s motion, set aside the automatic suspension when it
appears consistent with the maintenance of the integrity and honor of
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the profession, the protection of the public, and the interests of justice.
The board must set aside the automatic suspension if the felony convic-
tion is vacated, reversed, or otherwise set aside for any reason by the trial
court or an appellate court.

(2) In a disciplinary proceeding instituted against an attorney based
on the attorney’s conviction of a criminal offense, a certified copy of the
judgment of conviction is conclusive proof of the commission of the
criminal offense.

(3) The administrator may file with the board a judgment of convic-
tion showing that an attorney has violated a criminal law of a state or of
the United States, an ordinance, or tribal law pursuant to MCR 2.615.
The board shall then order the attorney to show cause why a final order
of discipline should not be entered, and the board shall refer the
proceeding to a hearing panel for hearing. At the hearing, questions as to
the validity of the conviction, alleged trial errors, and the availability of
appellate remedies shall not be considered. After the hearing, the panel
shall issue an order under MCR 9.115(J).

(C)(4) Pardon; Conviction reversed. On a pardon the board may, and
on a reversal of the conviction the board must, by order filed and served
under MCR 9.118(E) (F),vacate the suspension order of discipline. The
attorney’s name must be returned to the roster of Michigan attorneys
and counselors at law, but the administrator may nevertheless proceed
against the respondent for misconduct, which had led to the criminal
charge.

(C) Reciprocal Discipline.
(1) A certified copy of a final adjudication by any court of record or any

body authorized by law or by rule of court to conduct disciplinary
proceedings against attorneys by any state or territory of the United
States or of the District of Columbia, a United States court, or a federal
administrative agency, determining that an attorney, whether or not
admitted in that jurisdiction, has committed misconduct or has been
transferred to disability inactive status, shall establish conclusively the
misconduct or the disability for purposes of a proceeding under subchap-
ter 9.120 of these rules and comparable discipline or transfer shall be
imposed in the Michigan proceeding unless the respondent was not
afforded due process of law in the course of the original proceedings, the
imposition of comparable discipline or transfer in Michigan would be
clearly inappropriate, or the reason for the original transfer to disability
inactive status no longer exists.

(2) Upon the filing by the grievance administrator of a certified copy
of final adjudication described in paragraph (C)(1) with the board, the
board shall issue an order directed to the lawyer and the administrator:

(a) attaching a copy of the order from the other jurisdiction; and
(b) directing, that, within 21 days from service of the order, the lawyer

and administrator shall inform the board (i) of any objection to the
imposition of comparable discipline or disability inactive status in Michi-
gan based on the grounds set forth in paragraph (C)(1) of this rule, and
(ii) whether a hearing is requested.

(3) Upon receipt of an objection to the imposition of comparable
discipline or disability inactive status raising one or more of the issues

SPECIAL ORDERS 1239



identified in paragraph (C)(1) of this rule, the board shall assign the
matter to a hearing panel for disposition. The opposing party shall have
21 days to reply to an objection. If a hearing is requested, and the hearing
panel grants the request, the hearing shall be held in accordance with the
procedures set forth in MCR 9.115 except as otherwise provided in this
rule.

(4) Papers filed under this rule shall conform as nearly as practicable
to the requirements of subchapter 2.100 and shall be filed with the board
and served on the opposing party and each member of the hearing panel
once assigned.

(5) The burden is on the party seeking to avoid the imposition of
comparable discipline or transfer to disability inactive status to demon-
strate that it is not appropriate for one or more of the grounds set forth
in paragraph (C)(1). “Comparable” discipline does not mean that the
dates of a period of disqualification from practice in this state must
coincide with the dates of the period of disqualification, if any, in the
original jurisdiction.

(6) If the 21-day period discussed in paragraph (C)(2)(b) has expired
without objection by either party, the respondent is in default, with the
same effect as a default in a civil action, and the board shall impose
comparable discipline or transfer to disability inactive status unless it
appears that one of the grounds set forth in paragraph (C)(1) of this rule
requires a different result, in which case the board shall schedule a
hearing in accord with paragraph (3) of this rule. An order entered
pursuant to this subparagraph may be set aside if the requirements of
MCR 2.603(D) are established.

(7) In the event the discipline or transfer to disability inactive status
imposed in the original jurisdiction is stayed, any reciprocal discipline
imposed in Michigan shall be deferred until the stay expires.

Staff comment: In this rule, the AGC recommends technical revisions,
as well as insertion of procedures relating to reciprocal discipline, which
reflect an expansion and clarification of the procedure currently set out
in MCR 9.104(B).

RULE 9.121. ATTORNEY DECLARED TO BE INCOMPETENT OR ALLEGED TO BE

INCAPACITATED OR ASSERTING IMPAIRED ABILITY.
(A) Adjudication by Court. If an attorney has been judicially declared

incompetent or involuntarily committed on the grounds of incompetency
or disability, the board, on proper proof of the fact, must enter an order
effective immediately transferring the attorney to inactive status for an
indefinite period and until further order of the board.

(B) Allegations of Incompetency or Incapacity.
(1) If it is alleged in a complaint by the administrator that an attorney

is incapacitated to continue the practice of law because of mental or
physical infirmity or disability or because of addiction to drugs or
intoxicants, a hearing panel shall take action necessary to determine
whether the attorney is incapacitated, including an examination of the
attorney by qualified medical experts the board designates.
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Alternative A (AGC Proposal) Alternative B (SBM Proposal)

(a) Independent examination. (a) Examination.

(i) Upon demand by the adminis-
trator or pursuant to an order of
a panel, a respondent may be
required to submit to one or
more medical examination(s) or
psychological examination(s) by
board-certified or other licensed
professionals. Within 30 days of
the conclusion of the examina-
tion and testing, the medical ex-
aminer shall prepare a report
which includes:

(i) Upon a showing of good cause
that a mental or physical condition
is the basis of respondent’s incom-
petency or incapacity as alleged in
a complaint by the administrator,
a hearing panel may order respon-
dent to submit to one or more
medical examination(s) or psycho-
logical examination(s) that are rel-
evant to a condition of respondent
shown to be in controversy.

(A) the expert’s resume or curricu-
lum vitae;

(B) a statement of facts, and a list
of the tests which were adminis-
tered and the test results;

(C) a diagnosis, prognosis, a state-
ment of limitations on the opinion
because of the scope of the exami-
nation or testing, and recommen-
dation for treatment, if any; and

(D) no physician-patient privilege
shall apply under this rule.

(ii) The independent medical ex-
aminer shall provide the report to
the panel, the administrator and
the respondent. The report shall
be admissible into evidence in the
proceedings.

(ii) If testing is ordered, the ad-
ministrator and respondent may
stipulate to the expert(s) who will
conduct the examination(s), pre-
pare a report within 28 days of the
conclusion of the examination(s),
and provide a copy of said report to
both parties. The content of a re-
port prepared by an expert(s) pur-
suant to this paragraph is admis-
sible into evidence in the
proceedings, subject to relevancy
objections.
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(iii) The respondent is entitled to
be examined by a qualified profes-
sional at his or her own expense,
but such examiner shall prepare a
report in accord with this rule.
The respondent shall provide a
copy of the report to the adminis-
trator within 30 days of the date of
its preparation. Failure to provide
a timely copy of the report to the
grievance administrator shall re-
sult in the inability of the respon-
dent to offer the report into evi-
dence at any subsequent formal
disciplinary proceeding. The re-
port is otherwise admissible into
the record.

(iii) If the administrator and/or
respondent hire their own ex-
pert(s) to conduct the examina-
tion(s), the expert(s) will conduct
the examination(s), prepare a re-
port within 28 days of the conclu-
sion of the examination(s), and
provide a copy of said report to
both parties. A report prepared
pursuant to this paragraph is only
admissible as substantive evidence
upon stipulation by both parties.
The respondent will be respon-
sible for the expenses incurred by
retaining his or her examiner.

(iv) On its own motion or on the
motion of either party, the hearing
panel may appoint an expert of its
own selection to conduct the nec-
essary examination(s). The expert
so appointed will conduct the ex-
amination(s), prepare a report
within 28 days of the conclusion of
the examination(s), and provide a
copy of said report to both parties.
The content of a report prepared
by an expert(s) pursuant to this
paragraph is admissible into evi-
dence in the proceedings unless,
within 14 days of delivery of the
report, a party objects, in which
case either party may subpoena
the expert to testify at the hearing
at that party’s expense.

(b) Expert’s Report

The expert’s report as required by
paragraph (a) shall include:
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(i) the expert’s resume or curricu-
lum vitae;

(ii) a statement of facts, and a list
of the tests which were adminis-
tered and the test results;

(iii) a diagnosis, prognosis, a state-
ment of limitations on the opinion
because of the scope of the exami-
nation or testing, and recommen-
dation for treatment, if any; and

(iv) no physician-patient privilege
shall apply under this rule.

(2) The hearing panel shall When
the administrator files a petition
to transfer provide notice to the an
attorney of the proceedings and
appoint an attorney to represent
him or her if he or she is without
representation to inactive status,
the petition shall be served on re-
spondent according to the provi-
sions of MCR 9.115(C).

(2) The hearing panel shall pro-
vide notice to the attorney of the
proceedings and appoint an attor-
ney to represent him or her if he or
she is without representation.

(3) Upon the request of a party, or
on its own motion, and following a
finding of good cause, a panel may
recommend the appointment of
counsel by the board to represent
the respondent if he or she is with-
out representation.

(3) If, after a hearing, the hearing
panel concludes that the attorney
is incapacitated from continuing
to practice law, it shall enter an
order transferring him or her to
inactive status for an indefinite
period and until further order of
the board.

(34) If, after a hearing, the hear-
ing panel concludes that the attor-
ney is incapacitated from continu-
ing to practice law, it shall enter an
order transferring him or her to
inactive status for an indefinite
period and until further order of
the board.

(4) Pending disciplinary proceed-
ings against the attorney must be
held in abeyance.
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(45) Pending disciplinary proceed-
ings against the attorney shall be
administratively closed without
prejudice to future prosecution
upon the return of the lawyer to
active status must be held in abey-
ance.

(5) Proceedings conducted under
this subrule are subject to review
by the board as provided in MCR
9.118.

(56) Proceedings conducted under
this subrule are subject to review
by the board as provided in MCR
9.118.

(C) Assertion of Impaired Ability; Probation.
(1) If, in response to a formal complaint filed under subrule 9.115(B),

the respondent asserts in mitigation and thereafter demonstrates by a
preponderance of the evidence that

(a) during the period when the conduct which is the subject of the
complaint occurred, his or her ability to practice law competently was
materially impaired by physical or mental disability or by drug or alcohol
addiction,

(b) the impairment was the cause of or substantially contributed to
that conduct,

(c) the cause of the impairment is susceptible to treatment, and
(d) he or she in good faith intends to undergo treatment, and submits

a detailed plan for such treatment, the hearing panel, the board, or the
Supreme Court may enter an order placing the respondent on probation
for a specific period not to exceed 3 2 years if it specifically finds that an
order of probation is not contrary to the public interest.

(2) If the respondent alleges impairment by physical or mental
disability or by drug or alcohol addiction pursuant to subrule (C)(1), the
hearing panel may order the respondent to submit to a physical or mental
examination by a physician selected by the hearing panel or the board,
which physician shall report to the hearing panel or board. The parties
may obtain a psychiatric or medical evaluation at their own expense by
examiners of their own choosing. No physician-patient privilege shall
apply under this rule. The respondent’s attorney may be present at an
examination. in accord with the procedure set forth in MCR
9.121(B)(1)(a). The panel may direct that the expense of the examination
be paid by the respondent. A respondent who fails or refuses to comply
with an examination order, or refuses to undergo an examination
requested by the administrator, shall not be eligible for probation.

(3) The probation order may
(a) must specify the treatment the respondent is to undergo,
(b) may require the respondent to practice law only under the direct

supervision of other attorneys, or
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(c) may include any other terms the evidence shows are likely to
eliminate the impairment without subjecting the respondent’s clients or
the public to a substantial risk of harm because the respondent is
permitted to continue to practice law during the probation period.

(4) A respondent may be placed on probation for up to 3 years. The
probation order expires on the date specified in it unless the administra-
tor petitions for, and the hearing panel, board, or court grants, an
extension. An extension may not exceed 2 3 years. A probation order may
be dissolved if the respondent demonstrates that the impairment giving
rise to the probation order has been removed and that the probation
order has been fully complied with, but only one motion to accelerate
dissolution of a probation order may be filed during the probation period.

(5) On proof that a respondent has violated a probation order, he or
she may be suspended or disbarred.

(D) Publication of Change in Status. The board must publish in the
Michigan Bar Journal a notice of transfer to inactive status. A copy of the
notice and the order must be filed and served under MCR 9.118.

(E) Reinstatement. An attorney transferred to inactive status under
this rule may not resume active status until reinstated by the board’s
order and, if inactive 3 years or more, recertified by the Board of Law
Examiners. The attorney may petition for reinstatement to active status
once a year or at shorter intervals as the board may direct. A petition for
reinstatement must be granted by the board a panel on a showing by
clear and convincing evidence that the attorney’s disability has been
removed and that he or she is fit to resume the practice of law. The board
A panel may take the action necessary to determine whether the
attorney’s disability has been removed, including an examination of the
attorney by qualified medical experts that the board designates con-
ducted in accord with the procedure set forth in MCR 9.121(B)(1)(a). The
board panel may direct that the expense of the examination be paid by
the attorney. If an attorney was transferred to inactive status under
subrule 9.121(A) and subsequently has been judicially declared to be
competent, the board a panel may dispense with further evidence that
the disability has been removed and may order reinstatement to active
status on terms it finds proper and advisable, including recertification.

(F) Waiver of Privilege. By filing a petition for reinstatement to active
status under this rule, the attorney waives the doctor-patient privilege
with respect to treatment during the period of his or her disability. The
attorney shall disclose the name of every psychiatrist, psychologist,
physician, and hospital or other institution by whom or in which the
attorney has been examined or treated since the transfer to inactive
status. The attorney shall furnish to the board a panel written consent
for each to divulge whatever information and records are requested by
the board’s panel’s medical or psychological experts.

AGC comment: Paragraph (B) has been expanded to add particulars
about a medical examination that can either be demanded by the
grievance administrator or ordered by a hearing panel in a proceeding
brought by the grievance administrator alleging incapacity of the respon-
dent. The proposed new language details the necessity of obtaining a
medical report, the content of the report, and that it becomes part of the
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record. A respondent may also obtain such a report and, provided that it
is properly served upon the administrator, it is admissible into the record.
A new paragraph (B)(2) specifies how the respondent shall be served with
the petition by referencing MCR 9.115(C). Changes to paragraph (B)(3)
would require a finding of good cause after a request by a party or a
hearing panel acting on its own motion in order for a hearing panel to
recommend to the attorney discipline board the appointment of a lawyer
to represent an unrepresented respondent in a proceeding brought under
this rule.

Modifications to paragraph (B)(5) reflect current terminology and
procedure.

Changes to paragraph (C)(2) provide that examinations are to be
conducted in accordance with the new proposed provisions of paragraph
(B)(1)(a). A provision allowing the presence of a respondent’s counsel
during an examination has been deleted. Paragraph (C)(4) has been
changed to expand the initial term of probation from a maximum of two
to a period of up to three years. Paragraph (C)(3) has been modified to
clarify that the probation order must specify the treatment the respon-
dent is to undergo. The remaining subparagraphs (b) and (c) remain
discretionary.

Paragraph (E) has been changed to clarify that reinstatement pro-
ceedings pertaining to lawyers transferred to inactive status under this
rule are heard by a hearing panel and that examinations sought in a
reinstatement proceeding will be handled in accordance with paragraph
(B)(1). Consistent with these changes, references to “board” are changed
to “panel” in paragraph (F). Also in paragraph (F), a reference to medical
experts is modified with the addition of “or psychological” before “ex-
perts.”

SBM Workgroup comment: All members of the Workgroup other than
the AGC representatives concur about the SBM version of paragraph
(B)(1) that is proposed. The Workgroup majority believe that good cause
ought to have to be shown before the administrator can obtain a hearing
panel’s order that a respondent submit to one or more medical examina-
tions. Paragraphs (B)(1)(a)(ii), (iii), and (iv) address circumstances where
the administrator and respondent concur on the selection of the expert to
conduct the examination, where each party selects his or her own, and
where the hearing panel selects its own. The Workgroup version retains
unaltered the provision appointing an unrepresented respondent (para-
graph (B)(1)(b)[2]), the provision holding pending disciplinary proceed-
ing in abeyance (paragraph (B)(1)(b)[4]) and the language providing a
2-year maximum for a period of probation (paragraph (C)[4]), all of which
are consistent with current practice.

RULE 9.122. REVIEW BY SUPREME COURT.
(A) Kinds Available; Time for Filing.
(1) A party aggrieved, including the person who made a request for

investigation complainant, by a final order of discipline or dismissal
entered by the board on review under MCR 9.118, may apply for leave to
appeal to the Supreme Court under MCR 7.302 within 28 days after the
order is entered. If a motion for reconsideration is filed before the board’s
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order takes effect, the application for leave to appeal to the Supreme
Court may be filed within 28 days after the board enters its order
granting or denying reconsideration.

(2) If a request for investigation has been dismissed under MCR
9.112(C)(1) (a) or 9.114(A), a party aggrieved by the dismissal may file a
complaint in the Supreme Court under MCR 7.304.

(B) Rules Applicable. Except as modified by this rule, subchapter
7.300 governs an appeal.

(C) Stay of Order. If the discipline order is a suspension of 179 days or
less, a stay of the order will automatically issue on the timely filing of an
appeal by the respondent. The stay remains effective until for 21 days
following the conclusion of the appeal or further order of the Supreme
Court. The respondent may petition the Supreme Court for a stay
pending appeal of other orders of the board.

(D) Record on Appeal. The original papers constitute the record on
appeal. The board shall certify the original record and file it with the
Supreme Court promptly after the briefs of the parties have been filed.
The record must include a list of docket entries, a transcript of testimony
taken, and all pleadings, exhibits, briefs, findings of fact, and orders in
the proceeding. If the record contains material protected, the protection
continues unless otherwise ordered by the Supreme Court.

(E) Disposition. The Supreme Court may make any order it deems
appropriate, including dismissing the appeal. The parties may stipulate
to dismiss the appeal with prejudice.

Staff comment: The proposed changes in this rule would make
primarily technical updates to the current language.

RULE 9.123. ELIGIBILITY FOR REINSTATEMENT.
(A) Suspension, 179 Days or Less. An attorney whose license has been

suspended for 179 days or less is automatically reinstated by filing with
the Supreme Court clerk, the board, and the administrator an affidavit
showing that the attorney has fully complied with the terms and
conditions of the suspension order. A materially false statement con-
tained in the affidavit is ground for disbarment.

(B) Revocation Disbarment or Suspension More Than 179 Days. An
attorney whose license to practice law has been revoked or suspended for
more than 179 days is not eligible for reinstatement until the attorney
has petitioned for reinstatement under MCR 9.124 and has established
by clear and convincing evidence that:

(1) he or she desires in good faith to be restored to the privilege of
practicing law in Michigan;

(2) the term of the suspension ordered has elapsed or 5 years have
elapsed since his or her revocation of the license disbarment or resigna-
tion;

(3) he or she has not practiced or attempted to practice law contrary
to the requirement of his or her suspension or revocation disbarment;

(4) he or she has complied fully with the order of discipline;
(5) his or her conduct since the order of discipline has been exemplary

and above reproach;
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(6) he or she has a proper understanding of and attitude toward the
standards that are imposed on members of the bar and will conduct
himself or herself in conformity with those standards;

(7) taking into account all of the attorney’s past conduct, including the
nature of the misconduct that led to the revocation or suspension, he or she
nevertheless can safely be recommended to the public, the courts, and the
legal profession as a person fit to be consulted by others and to represent
them and otherwise act in matters of trust and confidence, and in general to
aid in the administration of justice as a member of the bar and as an officer
of the court;

(8) he or she is in compliance with the requirements of subrule (C), if
applicable; and

(9) he or she has reimbursed the client security fund of the State Bar
of Michigan or has agreed to an arrangement satisfactory to the fund to
reimburse the fund for any money paid from the fund as a result of his or
her conduct. Failure to fully reimburse as agreed is ground for revocation
vacating an order of a reinstatement.

(C) Reinstatement After Three Years. An attorney who, as a result of
disciplinary proceedings, resigns, is disbarred, or is suspended for any
period of time, and who does not practice law for 3 years or more, whether
as the result of the period of discipline or voluntarily, must be recertified
by the Board of Law Examiners before the attorney may be reinstated to
the practice of law.

(D) Petition for Reinstatement; Filing Limitations.
(1) Except as provided in subrule (D)(3), an attorney whose license to

practice law has been suspended may not file a petition for reinstatement
earlier than 56 days before the term of suspension ordered has fully
elapsed.

(2) An attorney whose license to practice law has been revoked or who
has resigned may not file a petition for reinstatement until 5 years have
elapsed since revocation of the license the attorney’s resignation or
disbarment.

(3) An attorney whose license to practice law has been suspended
because of conviction of a felony for which a term of incarceration was
imposed may not file a petition for reinstatement until six months after
completion of the sentence, including any period of parole.

(4) An attorney whose license to practice law has been revoked who
has been disbarred or suspended and who has been denied reinstatement
may not file a new petition for reinstatement until at least 180 days 1
year from the effective date of the most recent hearing panel order
granting or denying reinstatement.

Staff comment: The proposed changes are primarily technical
updates. However, the AGC recommends that under paragraph (D)(4)
the period between filing reinstatement petitions be increased to one
year for reasons of administrative economy and to ensure that the
applicant for reinstatement has time outside of any supervision in
order to provide an appropriate track record for a panel’s review. The
SBM workgroup would prefer that the time period in (D)(4) remain at
180 days.
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RULE 9.124. PROCEDURE FOR REINSTATEMENT.
(A) Filing of Petition. An attorney petitioning for reinstatement shall

file the original petition for reinstatement with the Supreme Court clerk
and a copy with the board and the commission.

(B) Petitioner’s Responsibilities.
(1) Separately from the petition for reinstatement, the petitioner

must serve only upon the administrator a personal history affidavit. The
affidavit is to become part of the administrator’s investigative file and
may not be disclosed to the public except under the provisions of MCR
9.126. The following information affidavit must be attached to or con-
tained in the affidavit the following information:

(a) every residence address since the date of disqualification from the
practice of law;

(b) employment history since the time of disqualification, including
the nature of employment, the name and address of every employer, the
duration of such employment, and the name of the petitioner’s immedi-
ate supervisor at each place of employment; if requested by the grievance
administrator, the petitioner must provide authorization to obtain a copy
of the petitioner’s personnel file from the employer;

(c) a copy of a current driver’s license;
(d) any continuing legal education in which the petitioner participated

during the period of disqualification from the practice of law;
(e) bank account statements, from the date of disqualification until

the filing of the petition for reinstatement, for each and every bank
account in which petitioner is named in any capacity;

(f) copies of the petitioner’s personal and business federal, state, and
local tax returns from the date of disqualification until the filing of the
petition for reinstatement, and if the petitioner owes outstanding income
taxes, interest, and penalties, the petitioner must provide a current
statement from the taxation authority of the current amount due; if
requested by the grievance administrator, the petitioner must provide a
waiver granting the grievance administrator authority to obtain infor-
mation from the tax authority;

(g) any and all professional or occupational licenses obtained or
maintained during the period of disqualification and whether any were
suspended or revoked;

(h) any and all names used by petitioner since the time of disqualifi-
cation;

(i) petitioner’s place and date of birth;
(j) petitioner’s social security number;
(k) whether, since the time of disqualification, petitioner was a party

or a witness in any civil case, and the title, docket number, and court in
which the such case occurred;

(l) whether the petitioner was a party to any civil case, including the
title, docket number, and court in which such case was filed; the
petitioner must provide copies of the complaints and any dispositional
orders or judgments, including settlement agreements, in such cases;

(m) whether the petitioner was a defendant or a witness in any
criminal case, and the title, docket number, and court in which such case
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was filed; the petitioner must provide copies of the indictments or
complaints and any dispositional orders or judgments of conviction in
cases in which the petitioner was a defendant;

(n) whether the petitioner was subject to treatment or counseling for
mental or emotional impairments, or for substance abuse or gambling
addictions since the time of disqualification; if so, the petitioner must
provide a current statement from the petitioner’s service provider setting
forth an evaluative conclusion regarding the petitioner’s impairment(s),
the petitioner’s treatment records, and prognosis for recovery.

(2) The petitioner must, contemporaneously with the filing of the
petition for reinstatement and service on the administrator of the
personal history affidavit, remit

(a) to the administrator the fee for publication of a reinstatement
notice in the Michigan Bar Journal.

(b) to the board the basic administrative costs required under MCR
9.128(B)(1)

(i) an administrative cost of $750 where the discipline imposed was a
suspension of less than 3 years;

(ii) an administrative cost of $1,500 where the discipline imposed was
a suspension of 3 years or more or disbarment.

(3) If the petition is facially sufficient and the petitioner has provided
proof of service of the personal history affidavit upon the administrator
and paid the publication fee required by subrule (B)(2), the board shall
assign the petition to a hearing panel. Otherwise, the board may dismiss
the petition without prejudice, on its own motion or the motion of the
administrator.

(4) A petitioner who files the petition before the term of suspension
ordered has fully elapsed must file an updated petition and serve upon
the administrator an updated personal history affidavit within 14 days
after the term of suspension ordered has fully elapsed. All petitioners
remain under a continuing obligation to provide updated information
bearing upon the petition or the personal history affidavit.

(5) The petitioner must cooperate fully in the investigation by the
administrator into the petitioner’s eligibility for reinstatement by
promptly providing any information requested. If requested, the peti-
tioner must participate in a recorded interview and answer fully and
fairly under oath all questions about eligibility for reinstatement.

(C) Administrator’s Responsibilities.
(1) Within 14 days after the commission receives its copy of the

petition for reinstatement, the administrator shall submit to the Michi-
gan Bar Journal for publication a notice briefly describing the nature and
date of the discipline, the misconduct for which the petitioner was
disciplined, and the matters required to be proved for reinstatement.

(2) The administrator shall investigate the petitioner’s eligibility for
reinstatement before a hearing on it, report the findings in writing to the
board and the hearing panel within 56 days of the date the board assigns
the petition to the hearing panel, and serve a copy on the petitioner.
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(a) For good cause, the hearing panel may allow the administrator to
file the report at a later date, but in no event later than 7 days before the
hearing.

(b) The report must summarize the facts of all previous misconduct
and the available evidence bearing on the petitioner’s eligibility for
reinstatement. The report is part of the record but does not restrict the
parties in the presentation of additional relevant evidence at the hearing.
Any evidence omitted from the report or received by the administrator
subsequent to after the filing of the report must be disclosed promptly to
the hearing panel and the petitioner to the opposing party.

(D) Hearing on Petition. A reinstatement hearing may not be held
earlier than 28 days after the administrator files the investigative report
with the hearing panel unless the hearing panel has extended the
deadline for filing the report. The proceeding on a petition for reinstate-
ment must conform as nearly as practicable to a hearing on a complaint.
The petitioner shall appear personally before the hearing panel for
cross-examination by the administrator and the hearing panel and
answer fully and fairly under oath all questions regarding eligibility for
reinstatement. The administrator and the petitioner may call witnesses
or introduce evidence bearing upon the petitioner’s eligibility for rein-
statement. The hearing panel must enter an order granting or denying
reinstatement and make a written report signed by the chairperson,
including a transcript of the testimony taken, pleadings, exhibits and
briefs, and its findings of fact. A reinstatement order may grant rein-
statement subject to conditions that are relevant to the established
misconduct or otherwise necessary to insure the integrity of the profes-
sion, to protect the public, and to serve the interests of justice. The report
and order must be filed and served under MCR 9.118(F).

(E) Review. Review is available under the rules governing review of
other hearing panel orders. The administrator may request a stay of an
order granting eligibility for reinstatement.

Staff comment: The amendments proposed in this rule are primarily
technical and clarifying ones. But according to the AGC, the proposed
change to paragraph (E), would effect a substantive change to case law. In
Probert v Michigan Attorney Discipline Board, SC #70448 (December 29,
1982), the Court acted on a mandamus complaint filed by a petitioner
seeking reinstatement whose reinstatement had been stayed by the
board at the request of the administrator. The Court vacated the board’s
order, holding that it was without authority to issue a stay. The proposed
change would grant such authority.

RULE 9.125. IMMUNITY.
A person is absolutely immune from suit for statements and commu-

nications transmitted solely to the administrator, the commission, or the
commission staff, or given in an investigation or proceeding on alleged
misconduct or reinstatement. The administrator, legal counsel, investi-
gators, members of hearing panels, masters, receivers appointed under
MCR 9.119(G), voluntary investigators, fee arbitrators, mentors, practice
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monitors, the commission, the board, and their staffs are absolutely
immune from suit for conduct arising out of the performance of their
duties.

A medical or psychological expert who administers testing or provides
a report pursuant to MCR 9.114(C) or MCR 9.121 is absolutely immune
from suit for statements and communications transmitted solely to the
administrator, the commission, or the commission staff, or given in an
investigation or formal disciplinary proceeding.

Staff comment: As described by the AGC and SBM, “the intention of
the changes is to expand the application of the existing immunity rule to
regular and periodic nonparty participants in the process who should be
afforded immunity for their roles.” See jointly-submitted side-by-side
chart provided by the AGC and SBM.

RULE 9.126. OPEN HEARINGS; PRIVILEGED, CONFIDENTIAL FILES AND RECORDS.
(A) Investigations. Except as provided in these rules, investigations by

the administrator or the staff are privileged from disclosure, confidential,
and may not be made public. At the respondent’s option, final disposition
of a request for investigation not resulting in formal charges may be
made public. In addition, any interested person may inspect the request
for investigation and the respondent’s answer thereto if a formal com-
plaint disciplinary proceeding has been filed.

(B) Hearings. Hearings before a hearing panel and the board must be
open to the public, but not their deliberations.

(C) Papers. Formal pleadings, reports, findings, recommendations,
discipline, reprimands, transcripts, and orders resulting from hearings
must be open to the public. A personal history affidavit filed pursuant to
MCR 9.124(B)(1) is a confidential document that is not open to the public.
This subrule does not apply to a request for a disclosure authorization
submitted to the board or the Supreme Court pursuant to subrules (D)
(7)(8) or (E) (5)(8).

(D) Other Records. Other files and records of the board, the commis-
sion, the administrator, legal counsel, hearing panels and their members,
and the staff of each may not be examined by or disclosed to anyone
except

(1) the commission,
(2) the administrator,
(3) the respondent as provided under MCR 9.115(F)(4),

Alternative A (AGC Proposal) Alternative B (SBM Proposal)

(4) a respondent’s employer as
provided under MCR 9.114(b)

[The state bar proposed no
changes here and would not pub-
lish for comment the AGC’s pro-
posed new language in (D)(4).]

(45) members of hearing panels or the board,
(56) authorized employees,
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(67) the Supreme Court, or
(78) other persons who are expressly authorized by the board or the

Supreme Court.
If a disclosure is made to the Supreme Court, the board, or a hearing

panel, the information must also be disclosed to the respondent, except as
it relates to an investigation, unless the court otherwise orders.

(E) Other Information. Notwithstanding any prohibition against
disclosure set forth in this rule or elsewhere, the commission shall
disclose the substance of information concerning attorney or judicial
misconduct to the Judicial Tenure Commission, upon request. The
commission also may make such disclosure to the Judicial Tenure
Commission, absent a request, and to:

(1) the State Bar of Michigan Client Security Fund;
(2) the State Bar of Michigan:
(a) Committee on Judicial Qualifications;
(b) Lawyers and Judges Assistance Program;
(c) District and Standing Committees on Character and Fitness; or,
(d) Unauthorized Practice of Law Committee,
(3) any court-authorized attorney disciplinary or admissions agency,

or including any federal district court or federal disciplinary agency
considering the licensing of attorneys in its jurisdiction,

(4) the Michigan Appellate Assigned Counsel System,

Alternative A (AGC Proposal) Alternative B (SBM Proposal)

(5) any Michigan court consider-
ing the appointment of a lawyer
in a pending matter as house
counsel, or as a standing appoint-
ment,

[Does not include the AGC’s pro-
vision in (E)(5).]

(56) a lawyer representing the
respondent in an unrelated disci-
plinary investigation or proceed-
ing;

(5) a lawyer representing the re-
spondent in an unrelated disci-
plinary investigation or proceed-
ing;

(67) law enforcement agencies;
or

(6) law enforcement agencies; or

(48) other persons who are ex-
pressly authorized by the board
or the Supreme Court.

(47) other persons who are ex-
pressly authorized by the board
or the Supreme Court.

(F) Summary of Disclosures. The board shall include in its annual
report to the Supreme Court an accounting of all requests for disclosure
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that have been filed with the board pursuant to subrules (D)(7) and
(E)(4). The accounting shall include the board’s disposition of each
request.

Staff comment: The proposal would make primarily technical and
clarifying changes, and would explicitly expand the list of agencies that
would be entitled to information regarding an attorney regarding mis-
conduct. The AGC version includes language that would allow the AGC
to disclose AGC files and records to an attorney’s employer (under (D)[4])
and would require the AGC to disclose information concerning attorney
or judicial misconduct to a court considering appointment of an attorney
as house counsel or to a standing appointment (under (E)[5]). The SBM
opposes these proposed changes.

RULE 9.127. ENFORCEMENT.
(A) Interim Suspension. The Supreme Court, the board, or a hearing

panel may order the interim suspension of a respondent who fails to
comply with its lawful order. The suspension shall remain in effect until
the respondent complies with the order or no longer has the power to
comply. If the respondent is ultimately disciplined, the respondent shall
not receive credit against the disciplinary suspension or disbarment for
any time of suspension under this rule. All orders of hearing panels under
this rule shall be reviewable immediately under MCR 9.118. All orders of
the board under this rule shall be appealable immediately under MCR
9.122. The reviewing authority may issue a stay pending review or
appeal.

(B) Contempt. The administrator may enforce a discipline order or an
order granting or denying reinstatement by proceeding against a respon-
dent for contempt of court. The proceeding must conform to MCR
3.606. The petition must be filed by the administrator in the circuit court
in the county in which the alleged contempt took place, or in which the
respondent resides, or has or had an office. Enforcement proceedings
under this rule do not bar the imposition of additional discipline upon the
basis of the same noncompliance with the discipline order. The circuit
court shall waive fees and costs in an action brought by the administrator
to enforce a disciplinary order.

Staff comment: The proposed change in this rule would require the
circuit court to waive fees in an action brought by the grievance
administrator on a disciplinary action.

RULE 9.128. COSTS.
(A) Generally. The hearing panel and the board, in an order of

discipline or an order granting or denying reinstatement, must include a
provision directing the payment of costs within a specified period of time.
Under exceptional circumstances, the board may grant a motion to
reduce administrative costs assessed under this rule, but may not reduce
the assessment for actual expenses. Reimbursement must be a condition
in a reinstatement order.

(B) Amount and Nature of Costs Assessed. The costs assessed under
these rules shall include both basic administrative costs and disciplinary
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expenses actually incurred by the board, the commission, a master, or a
panel for the expenses of that investigation, hearing, review and appeal,
if any.

(1) Basic Administrative Costs:
(a) for discipline by consent pursuant to MCR 9.115(F)(5), $750;
(b) for all other orders imposing discipline, $1,500;
(c) with the filing of a petition for reinstatement under MCR 9.124(A),

where the discipline imposed was a suspension of less than 3 years, $750
as set forth in MCR 9.124(B)(2)(b)(i) and (ii);

(d) with the filing of a petition for reinstatement under MCR 9.124(A),
where the discipline imposed was a suspension of 3 years or more or
disbarment, $1,500.

(2) Actual Expenses. Within 14 days of the conclusion of a proceeding
before a panel or a written request from the board, whichever is later, the
grievance administrator shall file with the board an itemized statement
of the commission’s expenses allocable to the hearing, including expenses
incurred during the grievance administrator’s investigation. Copies shall
be served upon the respondent and the panel. An itemized statement of
the expenses of the board, the commission, and the panel, including the
expenses of a master, shall be a part of the report in all matters of
discipline and reinstatement.

(C) Certification of Nonpayment. If the respondent fails to pay the
costs within the time prescribed, the board shall serve a certified notice
of the nonpayment upon the respondent. Copies must be served on the
administrator and the State Bar of Michigan. Commencing on the date a
certified report of nonpayment is filed, interest on the unpaid fees and
costs shall accrue thereafter at the rates applicable to civil judgments.

(D) Automatic Suspension for Nonpayment. The respondent will be
suspended automatically, effective 7 days from the mailing of the certified
notice of nonpayment, and until the respondent pays the costs assessed
or the board approves a suitable plan for payment. The board shall file a
notice of suspension with the clerk of the Supreme Court and the State
Bar of Michigan. A copy must be served on the respondent and the
administrator. A respondent who is suspended for nonpayment of costs
under this rule is required to comply with the requirements imposed by
MCR 9.119 on suspended attorneys.

(E) Reinstatement. A respondent who has been automatically sus-
pended under this rule and later pays the costs or obtains approval of a
payment plan, and is otherwise eligible, may seek automatic reinstate-
ment pursuant to MCR 9.123(A) even if the suspension under this rule
exceeded 179 days. However, a respondent who is suspended under this
rule and, as a result, does not practice law in Michigan for 3 years or
more, must be recertified by the Board of Law Examiners before the
respondent may be reinstated.

(F) Assessment of Costs. Other than for costs assessed under this rule,
sanctions in the form of fines or costs are unavailable in disciplinary
proceedings, except that, in granting an adjournment, a panel may
require that a party pay costs associated with witnesses.
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Staff comment: The proposed amendments in this rule would make
primarily technical changes, with the exception of subsection (F).

AGC comment: Under proposed paragraph (F), neither side could be
assessed sanctions in the form of fines or costs except as otherwise
provided, or to obtain an adjournment. The rule is proposed in an
attempt to avoid expensive, time-wasting, overly litigious collateral
attacks during disciplinary pleadings.

SBM Workgroup comment: The AGC-proposed new paragraph (F) is
intended by the AGC as a way of exempting the grievance administrator
and its staff attorneys from being subjected to sanctions. Workgroup
members other than the AGC representatives believe such an exemption
is inappropriate.

RULE 9.129. EXPENSES; REIMBURSEMENT.
The state bar must reimburse each investigator, legal counsel, hearing

panel member, board member, master, and commission member for the
actual and necessary expenses the board, commission, or administrator
certifies as incurred as a result of these rules.

RULE 9.130. MCR 8.122 CASES; ARBITRATION; DISCIPLINE; FILING COMPLAINT

BY ADMINISTRATOR.
(A) Proceedings. A proceeding on alleged misconduct to which MCR

8.122 is applicable is the same as for a request for investigation. No
investigation may be made on a claim by an attorney against a client.

(BA) Arbitration. On written agreement between an attorney and his
or her client, the administrator or an attorney the administrator assigns
may arbitrate a dispute and enter an award in accordance with the
arbitration laws. Except as otherwise provided by this subrule, the
arbitration is governed by MCR 3.602. The award and a motion for entry
of an order or judgment must be filed in the court having jurisdiction
under MCR 8.122. If the award recommends discipline of the attorney, it
must also be treated as a request for investigation.

(CB) Complaint. If the administrator finds that the filing of a
complaint in the appropriate court under MCR 8.122 will be a hardship
to the client and that the client may have a meritorious claim, the
administrator may shall file the complaint on behalf of the client and
prosecute it to completion without cost to the client.

Staff comment: The proposed change in this rule would eliminate
unnecessary and confusing language in subsection (A); the proposed
amendments would not eliminate the ability of a client to seek compen-
sation from an attorney under MCR 8.122.

RULE 9.131. INVESTIGATION OF MEMBER OR EMPLOYEE OF BOARD OR COMMISSION;

INVESTIGATION OF ATTORNEY REPRESENTING RESPONDENT OR WITNESS; REPRESEN-

TATION BY MEMBER OR EMPLOYEE OF BOARD OR COMMISSION.
(A) Investigation of Commission Member or Employee. If the request

is for investigation of an attorney who is a member or employee of the
commission, the following provisions apply:

(1) The administrator shall serve a copy of the request for investiga-
tion on the respondent by ordinary mail. Within 21 days after service, the
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respondent shall file with the administrator an answer to the request for
investigation conforming to MCR 9.113. The administrator shall send a
copy of the answer to the person who filed the request for investigation
complainant.

(2) After the answer is filed or the time for answer has expired, the
administrator shall send copies of the request for investigation and the
answer to the Supreme Court clerk.

(3) The Supreme Court shall review the request for investigation and
the answer and shall either dismiss the request for investigation or
appoint volunteer legal counsel to investigate the matter.

(4) If, after conducting the investigation, appointed counsel determines
that the request for investigation does not warrant the filing of a formal
complaint, he or she shall file a report setting out the reasons for that
conclusion with the administrator, who shall send a copy of the report to the
Supreme Court clerk, the respondent, and the person who filed the request
for investigation complainant. Review of a decision not to file a formal
complaint is limited to a proceeding under MCR 9.122(A)(2). If appointed
counsel determines not to file a complaint, the administrator shall close and
maintain the file under MCR 9.114(E). MCR 9.126(A) governs the release of
information regarding the investigation.

(5) If, after conducting the investigation, appointed counsel deter-
mines that the request for investigation warrants the filing of a formal
complaint, he or she shall prepare and file a complaint with the board
under MCR 9.115(B).

(6) Further proceedings are as in other cases except that the com-
plaint will be prosecuted by appointed counsel rather than by the
administrator.

If the request is for investigation of the administrator, the term
“administrator” in this rule means a member of the commission or some
other employee of the commission designated by the chairperson.

(B) Investigation of Board Member or Employee. Before the filing of
a formal complaint, the procedures regarding a request for investigation
of a member or employee of the board are the same as in other cases.
Thereafter, the following provisions apply:

(1) The administrator shall file the formal complaint with the board
and send a copy to the Supreme Court clerk.

(2) The Cchief Jjustice shall appoint a hearing panel and may appoint
a master to conduct the hearing. The hearing procedure is as provided in
MCR 9.115, or 9.117, or 9.120, as is appropriate, except that no matters
shall be submitted to the board. Procedural matters ordinarily within the
authority of the board shall be decided by the hearing panel, except that
a motion to disqualify a member of the panel shall be decided by the
Cchief Jjustice.

(3) The order of the hearing panel is effective 21 days after it is filed
and served as required by MCR 9.115(J), and shall be treated as a final
order of the board. The administrator shall send a copy of the order to the
Supreme Court clerk.

(4) MCR 9.118 does not apply. Review of the hearing panel decision is
by the Supreme Court as provided by MCR 9.122.

(C) Investigation of Attorney Representing a Respondent or Witness
in Proceedings Before Board or Commission.
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(1) Request by a former client. A request for investigation filed by an
attorney or witness against his or her counsel for alleged misconduct
occurring in a disciplinary investigation or proceeding, shall be treated
under the procedures set forth in MCR 9.112.

(2) Request by person other than former client. If a person other than the
attorney’s former client requests an investigation If the request is for an
investigation of an attorney for alleged misconduct committed during the
course of that attorney’s representation of a respondent or a witness in
proceedings before the board or the commission, the procedures in subrule
(A) shall be followed. A request for investigation that alleges misconduct of
this type may be filed only by the chairperson of the commission, and only
if the commission passes a resolution authorizing the filing by the chairper-
son.

(D) Representation by Commission or Board Member or Employee. A
member or employee of the Attorney Grievance Commission or the
Attorney Discipline Board and its hearing panels may not represent a
respondent in proceedings before the commission, the board, or the
Judicial Tenure Commission, including preliminary discussions with
employees of the respective commission or board prior to the filing of a
request for investigation.

Staff comment: The proposed amendments in this rule would make
technical and clarifying changes.

RULE 8.110. CHIEF JUDGE RULE.
(A)-(B) [Unchanged.]
(C) Duties and Powers of Chief Judge.
(1)-(7) [Unchanged.]
(8) Notice to the Attorney Grievance Commission. The chief judge of

every judicial and circuit court shall provide to the commission a certified
copy of any written opinion or order entered by the court holding a
lawyer in contempt or finding that a lawyer has provided incompetent
representation or engaged in misconduct that reflects adversely upon the
lawyer’s fitness to engage in the practice of law.

(D) [Unchanged.]
Staff comment: The proposed change in this rule would require the chief

judge of every court to send a certified copy to the AGC of any order or
opinion that holds a lawyer in contempt or includes a finding that a lawyer
has provided incompetent representation or engaged in misconduct.

RULE 8.120. LAW STUDENTS AND RECENT GRADUATES; PARTICIPATION IN LEGAL

AID CLINICS, DEFENDER OFFICES, AND LEGAL TRAINING PROGRAMS.
(A) [Unchanged.]
(B) Legal Training Programs. Law students and recent law graduates

may participate in legal training programs organized in the offices of county
prosecuting attorneys, county corporation counsel, city attorneys, the Attor-
ney Grievance Commission, and the Attorney General.

(C) [Unchanged.]
(D) Scope; Procedure.
(1)-(3) [Unchanged.]
(4) A law student or graduate serving in a prosecutor’s, county

corporation counsel’s, city attorney’s, Attorney Grievance Commission’s,
or Attorney General’s program may be authorized to perform comparable
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functions and duties assigned by the prosecuting attorney, county attor-
ney, city attorney, Attorney Grievance Commission attorney, or Attorney
General, except that

(a) the law student or graduate is subject to the conditions and
restrictions of this rule; and

(b) the law student or graduate may not be appointed as an assistant
prosecutor, assistant corporation counsel, assistant city attorney, assistant
Attorney Grievance Commission attorney, or assistant Attorney General.

Staff comment: The proposed changes in this rule would allow law
students and recent law graduates to work in the AGC’s offices as they
can now for other public service agencies and offices.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and

to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on this proposal may be sent to the
Supreme Court Clerk in writing or electronically by March 1, 2011, at
P.O. Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov. All
comments will be posted on the Court’s website. When filing a comment,
please refer to ADM File No. 2006-38.

CORRIGAN, J. I oppose the State Bar of Michigan’s proposed amend-
ment of MCR 9.104 (Alternative B).1 Under Alternative B, the State Bar
would circumscribe the existing grounds for attorney discipline and impinge
on the Judicial Tenure Commission’s ability to discipline judges. By con-
trast, the Attorney Grievance Commission’s cogent proposed amendment of
MCR 9.104 (Alternative A) not only lacks the flaws of Alternative B, but it
also maintains or in certain cases expands the existing grounds for disci-

1 Alternative B provides in pertinent part:

(A) The following acts or omissions by an attorney, individually or
in concert with another person, are misconduct and grounds for
discipline, whether or not occurring in the course of an attorney-
client relationship:

(1) conduct prejudicial to the proper administration of justice;

(2) conduct that exposes the legal profession or the courts to
obloquy, contempt, censure, or reproach;

(3) conduct that is contrary to justice, ethics, honesty, or good
morals;

(4) (A) conduct that violates the standards or rules of profes-
sional responsibility conduct adopted by the Supreme Court;

(5) conduct that violates a criminal law of a state or of the
United States;

(6)(B) knowing misrepresentation of any facts or circumstances
surrounding a request for investigation or complaint;

(7)(C) failure to answer a request for investigation or complaint
in conformity with MCR 9.113 and 9.115(D);
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pline.2 Consequently, I support publishing Alternative A for public
comment, but I oppose publishing Alternative B at this juncture.

One disconcerting aspect of Alternative B is that it would amend MCR
9.104 to constrict the existing grounds for attorney discipline. The State Bar

(8)(D) contempt of the board or a hearing panel; or

(9)(E) violation of an order of discipline.

2 Alternative A provides in pertinent part:

(A) The following acts or omissions by an attorney, individually
or in concert with another person, are misconduct and grounds for
discipline, whether or not occurring in the course of an attorney-
client relationship:

(1) conduct prejudicial to the proper administration of justice;

(2) conduct that exposes the legal profession or the courts to
obloquy, contempt, censure, or reproach;

(3) conduct that is contrary to justice, ethics, honesty, or good
morals;

(4) conduct that violates the standards or rules of professional
conduct responsibility adopted by the Supreme Court;

(5) conduct that violates a criminal law of a state or of the
United States, an ordinance, or tribal law pursuant to MCR 2.615;

(6) knowing misrepresentation of any facts or circumstances
surrounding a request for investigation or complaint;

(7) failure to answer a request for investigation or complaint in
conformity with MCR 9.113 and 9.115(D);

(8) contempt of the board or a hearing panel; or

(9) violation of an order of discipline; or

(10) entering into an agreement or attempting to obtain an
agreement, that:

(a) the professional misconduct or the terms of a settlement of
a claim for professional misconduct shall not be reported to the
administrator;

(b) the plaintiff shall withdraw a request for investigation or
shall not cooperate with the investigation or prosecution of mis-
conduct by the administrator; or

(c) the record of any civil action for professional misconduct
shall be sealed from review by the administrator.
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asserts that Alternative B better aligns the grounds for discipline in MCR
9.104 with MRPC 8.4 and that it encourages attorneys to rely on the rules
of professional conduct for information about misconduct. However, the
State Bar fails to explain why its sizeable changes are necessary or advisable
when it is undisputed that the standards set forth in subchapter 9.100 et
seq., “include, but are not limited to, the rules of professional responsibility
and the rules of judicial conduct that are adopted by the Supreme Court.”
MCR 9.103(A). The State Bar also offers no persuasive justification for
deleting four grounds for discipline from the current rule. See MCR
9.104(A)(1)-(3), (5). Additionally, the State Bar tends to ignore the practical
effect of Alternative B—that is, Alternative B narrows significantly rather
than maintains the existing grounds for discipline. For example, one ground
for discipline under the current rule is “conduct that exposes the legal
profession or the courts to obloquy, contempt, censure, or reproach.” MCR
9.104(A)(2). The State Bar proposes deleting this ground for discipline
although MRPC 8.4 has no parallel provision. I would not circumscribe the
existing grounds for attorney discipline. Insofar as the State Bar supports
such efforts, I think that its proposal offends the underlying purpose of
disciplinary proceedings, which this Court enacted not “as punishment for
wrongdoing, but for the protection of the public, the courts, and the legal
profession.” MCR 9.105.

Another problematic aspect of Alternative B is the State Bar’s apparent
failure to consider how its proposal could hinder the Judicial Tenure
Commission’s ability to discipline judges for lapses in professional conduct
identified in the current rule. To the extent that the Judicial Tenure
Commission relies on MCR 9.104 as a basis for establishing the grounds for
judicial discipline, any proposed amendment of MCR 9.104 will affect the
rules governing that body. Therefore, the State Bar’s proposal to delete four
grounds for discipline from the current rule likely could impinge on the
Judicial Tenure Commission’s ability to discipline judges under subchapter
9.200 et seq. Nonetheless, the State Bar views any effects of Alternative B on
the Judicial Tenure Commission as outside the scope of its inquiry. I
question whether the State Bar’s willful disinterest in considering the
practical effects of Alternative B on the Judicial Tenure Commission
embodies a serious effort to draft the proposed amendment of MCR 9.104
that best protects “the public, the courts, and the legal profession” in
accordance with MCR 9.105. At a minimum, I would instruct the State Bar
to carefully deliberate about the potential impact of its proposal on the
Judicial Tenure Commission and address any drafting deficiencies before
publishing Alternative B for public comment.

Accordingly, I oppose the inclusion of Alternative B in the Court’s order
regarding the proposed amendment of MCR 9.104. I would publish Alter-
native A only.

(B) It is also misconduct and a ground for discipline if, through
multiple acts and omissions, a lawyer demonstrates the absence of
fitness to be entrusted with professional and judicial matters and to
aid in the administration of justice as an attorney and counselor and
as an officer of the court. MCR 9.103(A). This is misconduct for which
discipline can be imposed for the protection of the public, the courts,
and the legal profession. MCR 9.105. In proceedings brought under
this subrule, prior acts and omissions of the lawyer are admissible.
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Orders Entered November 23, 2010:

PROPOSED AMENDMENT OF MCR 2.117.
On order of the Court, this is to advise that the Court is considering

an amendment of Rule 2.117 of the Michigan Court Rules. Before
determining whether the proposal should be adopted, changed before
adoption, or rejected, this notice is given to afford interested persons the
opportunity to comment on the form or the merits of the proposal or to
suggest alternatives. The Court welcomes the views of all. This matter
also will be considered at a public hearing. The notices and agendas for
public hearings are posted at www.courts/michigan.gov/
supremecourt/Resources/Administrative/ph.htm.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.

[The present language is amended below with additions indicated in
underlining and deletions indicated in strikeover.]

RULE 2.117. APPEARANCES.
(A) [Unchanged.]
(B) Appearance by Attorney.
(1) In General. An attorney may appear by an act indicating that the

attorney represents a party in the action. An appearance by an attorney
for a party is deemed an appearance by the party. Unless a particular rule
indicates otherwise, any act required to be performed by a party may be
performed by the attorney representing the party.

(2) Notice of Appearance.
(a) If an appearance is made in a manner not involving the filing of a

paper with the court, the attorney must promptly file a written appear-
ance and serve it on the parties entitled to service. The attorney’s address
and telephone number must be included in the appearance.

(b) If an attorney files an appearance, but takes no other action
toward prosecution or defense of the action, the appearance entitles the
attorney to service of pleadings and papers as provided by MCR 2.107(A).

(3) Appearance by Law Firm.
(a) A pleading, appearance, motion, or other paper filed by a law firm

on behalf of a client is deemed the appearance of the individual attorney
first filing a paper in the action. All notices required by these rules may
be served on that individual. That attorney’s appearance continues until
an order of substitution or withdrawal is entered, or until the attorney’s
representation is terminated under subsection (C)(1). This subrule is not
intended to prohibit other attorneys in the law firm from appearing in
the action on behalf of the party.

(b) The appearance of an attorney is deemed to be the appearance of
every member of the law firm. Any attorney in the firm may be required
by the court to conduct a court ordered conference or trial.

(C) Duration of Appearance by Attorney.
(1) Unless otherwise stated or ordered by the court, and except as

otherwise provided by these rules, an attorney’s appearance applies only
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in the court in which it is made, or to which the action is transferred,
until a final judgment is entered disposing of all claims by or against the
party whom the attorney represents and the time for appeal of right has
passed, or until the attorney notifies the attorney’s client that the
attorney is terminating representation of the client. Follow-up or minis-
terial acts performed by the attorney with regard to the client’s file
following notice of termination do not extend the attorney-client rela-
tionship. The appearance applies in an appeal taken before entry of final
judgment by the trial court.

(2) An attorney who has entered an appearance may withdraw from
the action or be substituted for only on order of the court, or as allowed
in subsection (C)(1).

Staff Comment: The proposed amendment would revise MCR 2.117 to
provide that an attorney-client relationship continues until a final
judgment is reached and the period allowed to appeal by right has expired
unless the attorney discontinued the relationship before that time. Also
the proposal would clarify that follow-up or ministerial actions performed
by the attorney following notice of termination do not extend the
attorney-client relationship.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and

to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by March 1, 2011, at
P.O. Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov. When
filing a comment, please refer to ADM File No. 2007-18. Your comments
and the comments of others will be posted at
www.courts.mi.gov/supremecourt/resources/administrative/index.htm.

PROPOSED AMENDMENT OF MCR 2.203.
On order of the Court, this is to advise that the Court is considering an

amendment of Rule 2.203 of the Michigan Court Rules. Before determining
whether the proposal should be adopted, changed before adoption, or
rejected, this notice is given to afford interested persons the opportunity to
comment on the form or the merits of the proposal or to suggest alternatives.
The Court welcomes the views of all. This matter also will be considered at
a public hearing. The notices and agendas for public hearings are posted at
www.courts.michigan.gov/supremecourt/Resources/Administrative/ph.htm.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.

RULE 2.203. JOINDER OF CLAIMS, COUNTERCLAIMS, AND CROSS-CLAIMS.
(A)-(F) [Unchanged.]
(G) If a new party is added as a result of the filing of a counterclaim

or cross-claim, the court clerk must issue a summons for the new party or
parties under MCR 2.102(A). Unless the court orders otherwise, the
summons issued on the filing of a counterclaim or cross-claim is valid for
21 days after it is issued, and must include the expiration date. See MCR
2.102(B)(8).
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Staff Comment: This proposed amendment would clarify that sum-
monses must be issued when a counterclaim or cross-claim is filed, and
would establish an expiration date identical to the expiration date of
summonses issued when a third party is added to an existing case.

The staff comment is not an authoritative construction by the Court.

PROPOSED ADOPTION OF MCR 2.412 AND PROPOSED AMENDMENTS OF MCR
2.403, 2.411, AND 3.216.

On order of the Court, this is to advise that the Court is considering
proposed new Rule 2.412 of the Michigan Court Rules and amendments of
Rules 2.403, 2.411, and 3.216 of the Michigan Court Rules. Before determin-
ing whether the proposal should be adopted, changed before adoption, or
rejected, this notice is given to afford interested persons the opportunity to
comment on the form or the merits of the proposal or to suggest alternatives.
The Court welcomes the views of all. This matter also will be considered at
a public hearing. The notices and agendas for public hearings are posted at
www.courts.michigan.gov/supremecourt/Resources/Administrative/ph.htm.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.

[The present language is amended below with additions indicated in
underlining and deletions indicated in strikeover.]

RULE 2.412. MEDIATION COMMUNICATIONS; CONFIDENTIALITY AND DISCLOSURE.
(A) Scope and Applicability of Rule; Definitions.
(1) This rule applies to cases that the court refers to mediation as

provided in MCR 2.411 and MCR 3.216.
(2) “Mediator” means an individual who conducts a mediation under

these rules.
(3) “Mediation communications” include statements, whether oral or

in a record, verbal or nonverbal, that occur during the mediation process
or that are made for purposes of retaining a mediator or for considering,
initiating, preparing for, conducting, participating in, continuing, ad-
journing, concluding, or reconvening a mediation.

(4) “Mediation party” means a person who participates in a mediation
and whose agreement is necessary to resolve the dispute.

(5) “Mediation participant” means a mediation party, a nonparty, or a
mediator who participates in or is present at a mediation.

(6) “Protected” is used as defined in the Estates and Protected
Individuals Code at MCL 700.1106 et seq., and “vulnerable” is used as
defined in the Social Welfare Act at MCL 400.11 et seq.

(B) Confidentiality. Mediation communications are confidential un-
less the mediation parties agree otherwise or the mediation communica-
tion is

(1) included in the report of the mediator under MCR 2.411(C)(3) or
MCR 3.216(H)(6) or reasonably required by court personnel to adminis-
ter and evaluate the mediation program;

(2) subject to disclosure by statute or court rule;
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(3) subject to an exception under subrule (C) and as limited by subrule
(D)(1) and (D)(2); or

(4) disclosed to an agency responsible for the protection of individuals
against conduct described in (C)(4) or (C)(5).

(C) Disclosure in Proceedings; Exceptions. Mediation communica-
tions shall not be disclosed in any proceeding, except when disclosure of
the communication is

(1) necessary for a court to resolve disputes regarding the mediator’s
fee;

(2) necessary for a court to consider issues raised regarding a party’s
failure to attend under MCR 2.410(D)(3);

(3) made during a session of mediation that is open, or is required by
law to be open, to the public;

(4) a report, the subject of a report, or is sought or offered to prove or
disprove a threat, act, or part of a plan to inflict bodily injury or commit
a crime or is used to plan, attempt, or commit a crime, or to conceal a
crime or criminal activity;

(5) a report, the subject of a report, or is sought or offered to prove or
disprove a claim of abuse or neglect of a child, or a protected or vulnerable
adult;

(6) the subject of a report of professional misconduct filed against a
mediation participant;

(7) sought or offered to prove or disprove a claim or complaint of
professional misconduct or malpractice filed against a mediation partici-
pant in a matter from which the claim of misconduct or malpractice
arose; or

(8) considered by a court in a proceeding to enforce, rescind,
reform, or avoid liability on a document signed by the mediation
parties or acknowledged by the parties on an audio or video recording
that arose out of mediation if there is a finding, after a hearing in
camera, that the party seeking discovery or the proponent of the
evidence has shown that the evidence is not otherwise available and
that the need for evidence substantially outweighs the interest in
protecting confidentiality and the integrity of the mediation process.

(D) Scope of Mediation Communications.
(1) If a mediation communication is subject to disclosure under

subrule (C), only that portion of the communication necessary for the
application of the exception may be disclosed.

(2) Disclosure of a mediation communication under subrule (C) does
not render the mediation communication subject to disclosure for any
other purpose.

(3) This rule does not bar disclosure of any information otherwise
discoverable merely because it is disclosed in the course of mediation.

RULE 2.403. CASE EVALUATION.
(A)-(I) [Unchanged.]
(J) Conduct of Hearing.
(1)-(2) [Unchanged.]
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(3) Oral presentation shall be limited to 15 minutes per side unless
multiple parties or unusual circumstances warrant additional time.
Information on applicable insurance policy limits and settlement nego-
tiations not protected under MCR 2.412 shall be disclosed at the request
of the case evaluation panel.

(4)-(5) [Unchanged.]
(K)-(O) [Unchanged.]

RULE 2.411. MEDIATION.
(A)-(B) [Unchanged.]
(C) Scheduling and Conduct of Mediation.
(1)-(4) [Unchanged.]
(5) Confidentiality in the mediation process is governed by MCR

2.412. Confidentiality. Statements made during the mediation, including
statements made in written submissions, may not be used in any other
proceedings, including trial. Any communications between the parties or
counsel and the mediator relating to a mediation are confidential and
shall not be disclosed without the written consent of all parties. This
prohibition does not apply to

(a) the report of the mediator under subrule (C)(3),
(b) information reasonably required by court personnel to administer

and evaluate the mediation program,
(c) information necessary for the court to resolve disputes regarding

the mediator’s fee, or
(d) information necessary for the court to consider issues raised under

MCR 2.410(D)(3).
(D)-(G) [Unchanged.]

RULE 3.216. DOMESTIC RELATIONS MEDIATION.
(A)-(G) [Unchanged.]
(H) Mediation Procedure.
(1)-(7) [Unchanged.]
(8) Confidentiality in the mediation process is governed by MCR

2.412. Statements made during the mediation, including statements
made in written submissions, may not be used in any other proceedings,
including trial. Any communications between the parties or counsel and
the mediator relating to a mediation are confidential and shall not be
disclosed without the written consent of all parties. This prohibition does
not apply to

(a) the report of the mediator under subrule (H)(6),
(b) information reasonably required by court personnel to administer

and evaluate the mediation program,
(c) information necessary for the court to resolve disputes regarding

the mediator’s fee, or
(d) information necessary for the court to consider issues raised under

MCR 2.410(D)(3) or 3.216(H)(2).
(I)-(K) [Unchanged.]
Staff Comment: Proposed new MCR 2.412 and the proposed amend-

ments of MCR 2.403, 2.411, and 3.216 would consolidate provisions
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related to mediation confidentiality into one rule and would expand the
current exceptions to mediation confidentiality, as recommended by the
Mediation Confidentiality and Standards of Conduct Committee con-
vened by the State Court Administrative Office.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and

to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by March 1, 2011, at
P.O. Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov. When
filing a comment, please refer to ADM File No. 2010-30. Your comments
and the comments of others will be posted at
www.courts.mi.gov/supremecourt/resources/administrative/index.htm.

PROPOSED AMENDMENT OF MCR 2.507.
On order of the Court, this is to advise that the Court is considering an

amendment of Rule 2.507 of the Michigan Court Rules. Before determining
whether the proposal should be adopted, changed before adoption, or
rejected, this notice is given to afford interested persons the opportunity to
comment on the form or the merits of the proposal or to suggest alternatives.
The Court welcomes the views of all. This matter also will be considered at
a public hearing. The notices and agendas for public hearings are posted at
www.courts.michigan.gov/supremecourt/Resources/Administrative/ph.htm.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.

[The present language is amended below with additions
indicated in underlining and deletions indicated in strikeover.]

RULE 2.507. CONDUCT OF TRIALS.
(A)-(F) [Unchanged.]
(G) Agreements to be in Writing. An agreement or consent between

the parties or their attorneys respecting the proceedings in an action,
subsequently denied by either party, is not binding unless it was made in
open court, or unless evidence of the agreement is in writing, subscribed
by the party against whom the agreement is offered or by that party’s
attorney.

Staff Comment: This proposed amendment of MCR 2.507was submit-
ted to the Court to clarify that oral agreements not made in open court to
settle a case will not be enforceable. Like an agreement subject to the
statute of frauds, agreements to settle a case would be required to be
made in open court or in writing to be binding.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and

to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by March 1, 2011, at
P.O. Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov. When
filing a comment, please refer to ADM File No. 2008-11. Your comments
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and the comments of others will be posted at
www.courts.mi.gov/supremecourt/resources/administrative/index.htm.

PROPOSED AMENDMENTS OF MCR 6.425 AND 7.210.
On order of the Court, this is to advise that the Court is considering

amendments of Rule 6.425 and Rule 7.210 of the Michigan Court Rules.
Before determining whether the proposal should be adopted, changed
before adoption, or rejected, this notice is given to afford interested
persons the opportunity to comment on the form or the merits of the
proposal or to suggest alternatives. The Court welcomes the views of all.
This matter also will be considered at a public hearing. The notices and
agendas for public hearings are posted at
www.courts.michigan.gov/supremecourt/Resources/Administrative/ph.htm.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.

[The present language is amended below with additions
indicated in underlining and deletions indicated in strikeover.]

RULE 6.425. SENTENCING; APPOINTMENT OF APPELLATE COUNSEL.
(A)-(C) [Unchanged.]
(D) Sentencing Guidelines. The court must use the sentencing

guidelines, as provided by law. Proposed scoring of the guidelines shall
accompany the presentence report. If the court imposes a minimum
sentence outside the recommended minimum range, the judge must
explain the substantial and compelling reasons justifying that specific
departure on a sentencing guideline departure form to be prescribed
by the state court administrator. The completed form will be made
part of the case record. The requirement to complete this form is in
addition to the requirement in MCR 6.425(E)(1)(e) to articulate
substantial and compelling reasons justifying a specific departure on
the record.

(E)-(G) [Unchanged.]

RULE 7.210. RECORD ON APPEAL.
(A) Content of Record. Appeals to the Court of Appeals are heard on

the original record.
(1) Appeal From Court. In an appeal from a lower court, the record

consists of the original papers filed in that court or a certified copy, the
transcript of any testimony or other proceedings in the case appealed, a
sentencing guideline departure form prepared by the court, and the
exhibits introduced. In an appeal from probate court in an estate or trust
proceeding, only the order appealed from and those petitions, opinions,
and other documents pertaining to it need be included.

(2)-(4) [Unchanged.]
(B)-(F)[Unchanged.]
(G) Transmission of Record. Within 21 days after the briefs have been

filed or the time for filing the appellee’s brief has expired, or when the
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court requests, the trial court or tribunal clerk shall send to the Court of
Appeals the record on appeal in the case pending on appeal, except for
those things omitted by written stipulation of the parties. Weapons,
drugs, or money are not to be sent unless the Court of Appeals requests.
The trial court or tribunal clerk shall append a certificate identifying the
name of the case and the papers with reasonable definiteness and shall
include as part of the record:

(1) a register of actions in the case;
(2) all opinions, findings, and orders of the court or tribunal, including

any sentencing guideline departure form prepared by the court; and
(3) the order or judgment appealed from.
Transcripts and all other documents which are part of the record on

appeal must be attached in one or more file folders or other suitable
hard-surfaced binders showing the name of the trial court or tribunal, the
title of the case, and the file number.

(H)-(I) [Unchanged.]
Staff Comment: This proposal would require a sentencing judge to

prepare and include with the case record a form in which the judge
outlines the reason or reasons for departure from the sentencing guide-
lines. The duty to do so would be in addition to the obligation to state
such reasons on the record. The proposal is designed to provide litigants
and appellate courts a clear and unambiguous recitation of the reasons
for departure by the sentencing court.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and

to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by March 1, 2011, at
P.O. Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov. When
filing a comment, please refer to ADM File No. 2008-10. Your comments
and the comments of others will be posted at
www.courts.mi.gov/supremecourt/resources/administrative/index.htm.

PROPOSED AMENDMENTS OF CANONS 4 AND 5 OF THE MICHIGAN CODE OF JUDICIAL

CONDUCT.
On order of the Court, this is to advise that the Court is considering

amendments of Canon 4 and Canon 5 of the Michigan Code of Judicial
Conduct. Before determining whether the proposal should be adopted,
changed before adoption, or rejected, this notice is given to afford
interested persons the opportunity to comment on the form or the merits
of the proposal or to suggest alternatives. The Court welcomes the views
of all. This matter will be considered at a public hearing by the Court
before a final decision is made. The schedule and agendas for public
hearings are posted on the Court’s website at http://
courts.michigan.gov/supremecourt/Resources/Administrative/ph.htm.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.
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[The present language is amended below with additions
indicated in underlining and deletions indicated in strikeover.]

CANON 4. A JUDGE MAY ENGAGE IN ACTIVITIES TO IMPROVE THE LAW, THE LEGAL

SYSTEM, AND THE ADMINISTRATION OF JUSTICE.
As a judicial officer and person specially learned in the law, a judge is

in a unique position to contribute to the improvement of the law, the legal
system, and the administration of justice, including revision of substan-
tive and procedural law and improvement of criminal and juvenile justice.
To the extent that time permits, the judge is encouraged to do so, either
independently or through a bar association, judicial conference, or other
organization dedicated to the improvement of the law.

A judge, subject to the proper performance of judicial duties, may
engage in the following quasi-judicial activities:

A. A judge may speak, write, lecture, teach, and participate in other
activities concerning the law, the legal system, and the administration of
justice.

B. A judge may appear at a public hearing before an executive or
legislative body or official on matters concerning the law, the legal
system, and the administration of justice, and may otherwise consult
with such executive or legislative body or official on such matters.

C. A judge may serve as a member, officer, or director of an
organization or governmental agency devoted to the improvement of
the law, the legal system, or the administration of justice. A judge may
assist such an organization in raising funds, including speaking at,
receiving an award or other recognition at, being featured on the
program of, and permitting his or her title to be used in connection
with an event of such organization, and may participate in their
management and investment of the funds, but should not individually
solicit funds. To the extent practicable, a judge must be shielded from
the identity of contributors and the amount of their contributions. A
judge may make recommendations to public and private fund-granting
agencies on projects and programs concerning the law, the legal
system, and the administration of justice.

CANON 5. A JUDGE SHOULD REGULATE EXTRA-JUDICIAL ACTIVITIES TO MINIMIZE

THE RISK OF CONFLICT WITH JUDICIAL DUTIES.
A. Avocational Activities. A judge may write, lecture, teach, speak, and

consult on nonlegal subjects, appear before public nonlegal bodies, and
engage in the arts, sports, and other social and recreational activities, if
such avocational activities do not detract from the dignity of the office or
interfere with the performance of judicial duties.

B. Civic and Charitable Activities. A judge may participate in civic and
charitable activities that do not reflect adversely upon the judge’s
impartiality or interfere with the performance of judicial duties. A judge
may serve and be listed as an officer, director, trustee, or nonlegal advisor
of a bona fide educational, religious, charitable, fraternal, or civic
organization, subject to the following limitations:
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(1) A judge should not serve if unless it is likely that the organization
will be engaged in proceedings that would ordinarily come before the
judge or will be regularly engaged in adversary proceedings in any court.

(2)C. A judge should not individually solicit funds for any educational,
religious, charitable, fraternal, or civic organization, or use or permit the
use of the prestige of the office for that purpose, but may be listed as an
officer, director, or trustee of such an organization. A judge may, however,
join a general appeal on behalf of an educational, religious, charitable, or
fraternal organization, or speak on behalf of such organization and may
speak at, receive an award or other recognition at, be featured on the
program of, and permit his or her title to be used in connection with an
event of such organization. To the extent practicable, a judge must be
shielded from the identity of contributors and the amount of their
contributions.

C-G. [Relettered but unchanged.]
Staff Comment: The proposal contained in this order seeks to clarify

the role a judge may play in fundraising events for law-related and
educational, religious, charitable, fraternal, or civic organizations. The
proposal would specifically allow a judge to speak, appear, or be a guest or
accept an award at a fundraising event of both law-related and educa-
tional, charitable, religious, and civic organizations, and must be shielded
as much as possible from knowing who has contributed and the amount
of contributions.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and

to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by March 1, 2011, at
P.O. Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov. When
filing a comment, please refer to ADM File No. 2005-11. Your comments
and the comments of others will be posted at
www.courts.mi.gov/supremecourt/resources/administrative/index.htm.

Orders Entered December 21, 2010:

PROPOSED AMENDMENTS OF MCR 2.112, 7.206, AND 7.213.
On order of the Court, this is to advise that the Court is considering

amendment of Rules 2.112, 7.206, and 7.213 of the Michigan Court
Rules. Before determining whether the proposal should be adopted,
changed before adoption, or rejected, this notice is given to afford
interested persons the opportunity to comment on the form or the
merits of the proposal or to suggest alternatives. The Court welcomes
the views of all. This matter also will be considered at a public hearing.
The notices and agendas for public hearings are posted on the
Supreme Court’s website at the following address:
www.courts.michigan.gov/supremecourt/Resources/Administrative/ph.htm.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.
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[The present language is amended below with additions
indicated in underlining and deletions indicated in strikeover.]

RULE 2.112. PLEADING SPECIAL MATTERS.
(A)-(L) [Unchanged.]
(M) Headlee Amendment Actions. In an action brought pursuant to

Const 1963, art 9, § 32, alleging a violation of Const 1963, art 9, §§ 25-34,
the pleadings shall conform to the requirements of MCR 2.111factual
basis for the alleged violation or a defense must be stated with particu-
larity. In an action involving Const 1963, art 9, § 29, the plaintiff must
state with particularity the type and extent of the harm and whether
there has been a violation of either the first or second sentence of that
section. In an action involving the second sentence of Const 1963, art 9,
§29, the plaintiff must state with particularity the activity or service
involved. All statutes involved in the case must be identified, and copies
of all ordinances and municipal charter provisions involved, and any
available documentary evidence supportive of a claim or defense, must be
attached to the pleading. The parties may supplement their pleadings
with additional documentary evidence as it becomes available to them.

(N) [Unchanged.]

RULE 7.206. EXTRAORDINARY WRITS, ORIGINAL ACTIONS, AND ENFORCEMENT

ACTIONS.
(A)-(C) [Unchanged.]
(D) Actions for Extraordinary Writs and Original Actions.
(1) Filing of Complaint. To commence an original action, the plaintiff

shall file with the clerk:
(a) for original actions filed under Const 1963, art 9, §§ 25-34, 5 copies

of a complaint (one signed) that conforms to the special requirements of
MCR 2.112(M), and , which indicates whether there are any factual
questions that must be resolved; for all other extraordinary writs and
original actions, 5 copies of a complaint (one signed), which may have
copies of supporting documents or affidavits attached to each copy;

(b) 5 copies of a supporting brief (one signed) conforming to MCR
7.212(C) to the extent possible;

(c) proof that a copy of each of the filed documents was served on
every named defendant and, in a superintending control action, on any
other party involved in the case which gave rise to the complaint for
superintending control; and

(d) the entry fee.
(2) Answer. The defendant or any other interested party must file

with the clerk within 21 days of service of the complaint and any
supporting documents or affidavits:

(a) for original actions filed under Const 1963, art 9, §§ 25-34, 5 copies
of an answer to the complaint (one signed) that conforms to the special
requirements of MCR 2.112(M), and which indicates whether there are
any factual questions that must be resolved; for all other extraordinary
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writs and original actions, 5 copies of an answer to the complaint (one
signed), which may have copies of supporting documents or affidavits
attached to each copy;

(b) 5 copies of an opposing brief (one signed) conforming to MCR
7.212(D) to the extent possible; and

(c) proof that a copy of each of the filed documents was served on the
plaintiff and any other interested party.

(3) [Unchanged.]
(E) Actions to Enforce the Headlee Amendment, Pursuant to Const

1963, art 9, § 32.
(1) Filing of Complaint. To commence an action pursuant to Const

1963, art 9, § 32, the plaintiff shall file with the clerk:
(a) 5 copies of the complaint (1 signed) which indicates, inter alia,

whether there are any factual questions that are anticipated to require
resolution by the court;

(b) proof that a copy of each of the filed documents was served on
every named defendant and the office of the attorney general; and

(c) the entry fee.
(2) Answer. The named defendant(s) shall file with the clerk within 21

days of service of the complaint:
(a) 5 copies of an answer to the complaint (1 signed) which indicates,

inter alia, whether there are any factual questions that must be resolved
by the court from the defendant’s perspective.

(b) proof that a copy of each of the filed documents was served on
every named plaintiff.

(3) Subsequent proceedings. Following receipt of the answer:
(a) the chief judge shall promptly assign a panel of the court to

commence proceedings in the suit;
(b) the suit may be referred by the panel of the court to a special

master for purposes of pretrial proceedings, conducting a trial to receive
evidence and arguments of law, and issue a written report for the court
setting forth findings of fact and conclusion of law. The proceedings
before the special master shall proceed as expeditiously as due consider-
ation of the facts and issues of law requires;

(c) if the panel of the court determines that the issues framed in the
parties’ pleadings solely present questions of law, the court may elect not
to refer the suit to a special master; and

(d) following receipt of the report from the special master or upon the
panel electing not to refer the suit to a special master, the court shall
notify counsel for the parties of the schedule for filing briefs in response
to the special master’s report or based on the issues framed in the
pleadings and setting the date for oral argument, which shall be on an
expedited basis. The proceedings shall take precedence over other non-
emergency matters pending before the court.

(E)(F) [Former (E) has been relettered as (F), but otherwise is
unchanged.]

RULE 7.213. CALENDAR CASES.
(A)-(B ) [Unchanged.]
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(C) Priority on Calendar. The priority of cases on the session calendar
is in accordance with the initial filing dates of the cases, except that
precedence shall be given to:

(1) interlocutory criminal appeals;
(2) child custody cases;
(3) interlocutory appeals from the grant of a preliminary injunction;
(4) appeals from all cases involving election issues, including, but not

limited to, recall elections and petition disputes;
(5) appeals of decisions holding that a provision of the Michigan

Constitution, a Michigan statute, a rule or regulation included in the
Michigan Administrative Code, or any other action of the legislative or
executive branch of state government is invalid; and

(6) actions brought under sections 29-34 of the Michigan Constitution
(Headlee actions); and

(7) cases that the court orders expedited.
(D)-(E) [Unchanged.]
Staff Comment: The proposed amendments of MCR 2.112 and MCR

7.206 were submitted by the Legislative Commission on Statutory
Mandates as a way to increase the efficiency with which Headlee actions
are considered and disposed in Michigan courts, and to regularize the
procedures that relate to Headlee proceedings. The proposed amendment
of MCR 7.213 was added to the proposal as a corollary to proposed MCR
7.206 to clarify the prioritization of cases.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and

to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by April 1, 2011, at
P.O. Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov.
When filing a comment, please refer to ADM File No. 2010-05. Your
comments and the comments of others will be posted at
www.courts.mi.gov/supremecourt/resources/administrative/index.htm.

PROPOSED AMENDMENTS OF MCR 3.501.
On order of the Court, this is to advise that the Court is considering

alternative amendments of Rule 3.501 of the Michigan Court Rules.
Before determining whether one of the alternative proposals should be
adopted, changed before adoption, or rejected, this notice is given to
afford interested persons the opportunity to comment on the form or
the merits of the proposal or to suggest alternatives. The Court
welcomes the views of all. This matter also will be considered at a
public hearing. The notices and agendas for public hearings are posted
at the following website address: www.courts.michigan.gov/
supremecourt/resources/administrative/ph.htm.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.
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[The present language is amended below with additions
indicated in underlining and deletions indicated in strikeover.]

ALTERNATIVE A

RULE 3.501. CLASS ACTIONS.
(A) [Unchanged.]
(B) Procedure for Certification of Class Action.
(1) Motion; Supplemental Motions; Motion for Revocation or Amend-

ment.
(a) Within 91 days after the filing of a complaint that includes class

action allegations, the plaintiff must move for certification that the
action may be maintained as a class action.

(b) The time for filing the motion may be extended by order on
stipulation of the parties or on motion for cause shown.

(c) A party may file a supplemental motion for certification of a class
if the circumstances surrounding the initial motion for certification have
substantially changed following the filing of the initial motion. A supple-
mental motion must be filed within 21 days of the date when the party
knew or should have known of the changed circumstances.

(d) A party may file a motion for revocation or amendment of the
certification.

(2) Effect of Failure to File Motion. If the plaintiff fails to file a
certification motion within the time allowed by subrule (B)(1) (a), the
defendant may file a notice of the failure. On the filing of such a notice,
the class action allegations are deemed stricken, and the action continues
by or against the named parties alone. The class action allegations may be
reinstated only if the plaintiff shows that the failure was due to excusable
neglect.

(3) Action by Court.
(a) Except on motion for good cause, the court shall not proceed with

consideration of the motion to certify until service of the summons and
complaint on all named defendants or until the expiration of any
unserved summons under MCR 2.102(D).

(b) The court may allow the action to be maintained as a class action,
may deny the motion, or may order that a ruling be postponed pending
discovery or other preliminary procedures. The court also may consider a
supplemental motion for certification, or a motion to revoke or amend the
certification.

(c) In an order certifying a class action, the court shall set forth a
description of the class.

(d) When appropriate the court may order that
(i) the action be maintained as a class action limited to particular

issues or forms of relief, or
(ii) a proposed class be divided into separate classes with each treated

as a class for purposes of certifying, denying certification, or revoking a
certification.

(e) If certification is denied or revoked, the action shall continue by or
against the named parties alone.
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(C)-(I) [Unchanged.]

ALTERNATIVE B

RULE 3.501. CLASS ACTIONS.
(A) [Unchanged.]
(B) Procedure for Certification of Class Action.
(1) Motion.
(a) Within 91 days after the filing of a complaint that includes class

action allegations, the plaintiff must move for certification that the
action may be maintained as a class action. A plaintiff is entitled to file
one and only one motion for class certification.

(b) The time for filing the motion may be extended by order on
stipulation of the parties or on motion for cause shown.

(2) Effect of Failure to File Motion. If the plaintiff fails to file a
certification motion within the time allowed by subrule (B)(1), the
defendant may file a notice of the failure. On the filing of such a notice,
the class action allegations are deemed stricken, and the action continues
by or against the named parties alone. The class action allegations may be
reinstated only if the plaintiff shows that the failure was due to excusable
neglect.

(3) Action by Court.
(a) Except on motion for good cause, the court shall not proceed with

consideration of the motion to certify until service of the summons and
complaint on all named defendants or until the expiration of any
unserved summons under MCR 2.102(D).

(b) The court may allow the action to be maintained as a class action,
may deny the motion, or may order that a ruling be postponed pending
discovery or other preliminary procedures. After granting a motion to
certify a class action, the court may amend or revoke the certification.

(c) In an order certifying a class action, the court shall set forth a
description of the class.

(d) When appropriate the court may order that
(i) the action be maintained as a class action limited to particular

issues or forms of relief, or
(ii) a proposed class be divided into separate classes with each treated

as a class for purposes of certifying, denying certification, or revoking a
certification.

(e) If certification is denied or revoked, the action shall continue by or
against the named parties alone.

(C)-(I) [Unchanged.]
Staff Comment: The proposed amendment of MCR 3.501(B) in Alter-

native A would require a change in circumstances to have occurred that
would allow a party to file a supplemental motion for certification of a
class within 21 days of the party’s knowledge of the changed circum-
stances. The proposed amendment also would allow a party to file a
motion for revocation or amendment of the certification. The court as
well would be allowed to consider supplemental motions to recertify and
revoke or amend the certification. The proposed amendment of MCR
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3.501(B) in Alternative B would clarify that only one motion for certifi-
cation may be brought, and that once granted, the certification may be
amended or revoked.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and

to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by April 1, 2011, at P.O.
Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov. When filing
a comment, please refer to ADM File No. 2008-18. Your comments and
the comments of others will be posted at
www.courts.mi.gov/supremecourt/resources/administrative/index.htm.

PROPOSED AMENDMENT OF MCR 6.005.
On order of the Court, this is to advise that the Court is considering an

amendment of Rule 6.005 of the Michigan Court Rules. Before determining
whether the proposal should be adopted, changed before adoption, or
rejected, this notice is given to afford interested persons the opportunity to
comment on the form or the merits of the proposal or to suggest alternatives.
The Court welcomes the views of all. This matter also will be considered at
a public hearing. The notices and agendas for public hearings are posted at
www.courts.michigan.gov/supremecourt/Resources/Administrative/ph.htm.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.

[The present language is amended below with additions
indicated in underlining and deletions indicated in strikeover.]

RULE 6.005. RIGHT TO ASSISTANCE OF LAWYER; ADVICE; APPOINTMENT FOR

INDIGENTS; WAIVER; JOINT REPRESENTATION; GRAND JURY PROCEEDINGS.
(A)-(G) [Unchanged.]
(H) Scope of Trial Lawyer’s Responsibilities. The responsibilities of

the trial lawyer appointed to represent the defendant include
(1) representing the defendant in all trial court proceedings through

initial sentencing,
(2) filing of interlocutory appeals the lawyer deems appropriate, and
(3) responding to any preconviction appeals by the prosecutor, . The

defendant’s lawyer must either:
(i) file a substantive brief in response to a prosecutor’s interlocutory

application for leave to appeal, or
(ii) notify the Court of Appeals that the lawyer will not be filing a brief

in response to the application. and
(4) Unlessunless an appellate lawyer has been appointed, the trial

lawyer appointed to represent the defendant is responsible for filing of
postconviction motions the lawyer deems appropriate, including motions
for new trial, for a directed verdict of acquittal, to withdraw plea, or for
resentencing.

(I) [Unchanged.]
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Staff Comment: The proposed amendment would revise MCR
6.005(H) to clarify that appointed defense counsel in a criminal proceed-
ing either must file a substantive response to a prosecutor’s application
for interlocutory appeal or notify the Court of Appeals that the lawyer
intends not to submit a pleading.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and

to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by April 1, 2011, at P.O.
Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov. When filing
a comment, please refer to ADM File No. 2008-28. Your comments and
the comments of others will be posted at
www.courts.mi.gov/supremecourt/resources/administrative/index.htm.

PROPOSED AMENDMENT OF RULE 3 OF THE RULES CONCERNING THE STATE BAR OF

MICHIGAN AND RULE 8 OF THE RULES FOR THE BOARD OF LAW EXAMINERS.
On order of the Court, this is to advise that the Court is considering

amendment of Rule 3 of the Rules Concerning the State Bar of Michigan and
Rule 8 of the Rules for the Board of Law Examiners. Before determining
whether the proposal should be adopted, changed before adoption, or
rejected, this notice is given to afford interested persons the opportunity to
comment on the form or the merits of the proposal or to suggest alternatives.
The Court welcomes the views of all. This matter will be considered at a
public hearing by the Court before a final decision is made. The schedule and
agendas for public hearings are posted on the Court’s website at
http://courts.michigan.gov/supremecourt/Resources/Administrative/ph.htm.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.

[The present language is amended below with additions
indicated in underlining and deletions indicated in strikeover.]

RULES CONCERNING THE STATE BAR OF MICHIGAN

RULE 3. MEMBERSHIP CLASSES.
(A)-(D) [Unchanged.]
(E) Resignation. An active or inactive member who is not subject to

pending disciplinary action in this state or any other jurisdiction may
resign from membership by notifying the secretary of the State Bar in
writing. The secretary shall notify the member when the request is
accepted, whereupon the member no longer will be qualified to practice
law in Michigan and no longer will be eligible to receive any other
member benefits. The secretary of the State Bar also shall notify the
clerk of the Supreme Court of the resignation. To be readmitted as a
member of the State Bar, a person who has voluntarily resigned and who
is not otherwise eligible for admission without examination under Rule 5
of the Rules for the Board of Law Examiners must reapply for admission,
satisfy the Board of Law Examiners that the person possesses the
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requisite character and fitness to practice law, obtain a passing score on
the Michigan Bar Examination, and pay applicable fees and dues.
Resignation does not deprive the Attorney Grievance Commission or the
Attorney Discipline Board of jurisdiction over the resignee with respect to
misconduct that occurred before the effective date of resignation.

(F) Emeritus Membership. Effective October 1, 2004, an active or
inactive member who is 70 years of age or older or has been a member of
the State Bar for at least 30 years, and who is not subject to pending
disciplinary action in this state or any other jurisdiction, may elect
emeritus status by notifying the secretary of the State Bar in writing.
The secretary shall notify the member when the request is accepted,
whereupon the member no longer will be qualified to practice law in
Michigan, but will be eligible to receive other member benefits as directed
by the Board of Commissioners of the State Bar. The secretary of the
State Bar also shall notify the clerk of the Supreme Court when a
member is given emeritus status. Members who were age 70 or older as
of October 1, 2003, who resigned or were suspended from membership
after October 1, 2003, but before September 30, 2004, for nonpayment of
dues are to be automatically reinstated as emeritus members, effective
October 1, 2004, unless they notify the secretary of the State Bar that
they do not wish to be reinstated.

(1) Grievances and Discipline. Emeritus status does not deprive the
Attorney Grievance Commission or the Attorney Discipline Board of
jurisdiction over the emeritus member.

(2) Readmission. To be readmitted as an active member of the State
Bar, an emeritus member a member who has voluntarily elected emeritus
status and who is not otherwise eligible for admission without examina-
tion under Rule 5 of the Rules for the Board of Law Examiners must
reapply for admission, satisfy the Board of Law Examiners that the
person possesses the requisite character and fitness to practice law,
obtain a passing score on the Michigan Bar Examination, and pay
applicable fees and dues.

RULES FOR THE BOARD OF LAW EXAMINERS

RULE 8. RECERTIFICATION.
An applicant for recertification shall file an application and other

material required by the Board. After a hearing the Board shall either
recertify the applicant or require that the applicant pass the examination
described in Rule 3. An applicant may use the Board’s subpoena power
for the hearing. An applicant who is an inactive State Bar member or who
had previously voluntarily resigned from the State Bar or who previously
elected emeritus status, and who has been employed in another jurisdic-
tion in one of the ways listed in Rule 5(A)(6) is entitled to recertification
by the Board.

Staff Comment: The proposed amendment of SBR 3(E), submitted by
the State Bar of Michigan, would clarify that an out-of-state attorney who
voluntarily resigned from the Michigan bar would not be required to
retake the Michigan Bar Examination if the person meets the criteria for
admission without examination under Rule 5 of the Rules for the Board
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of Law Examiners. A similar change also would be made in SBR 3(F)
regarding emeritus members. Finally, Rule 8 of the Rules for the Board of
Law Examiners would be amended to reflect that resigned or emeritus
members who seek readmission are covered under Rule 8, which allows
for recertification.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and

to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by April 1, 2011, at P.O.
Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov. When filing
a comment, please refer to ADM File No. 2009-20. Your comments and
the comments of others will be posted at
www.courts.mi.gov/supremecourt/resources/administrative/index.htm.

PROPOSED AMENDMENT OF MCR 5.208.
On order of the Court, this is to advise that the Court is considering

amendment of Rule 5.208 of the Michigan Court Rules. Before determining
whether the proposal should be adopted, changed before adoption, or
rejected, this notice is given to afford interested persons the opportunity to
comment on the form or the merits of the proposal or to suggest alternatives.
The Court welcomes the views of all. This matter will be considered at a
public hearing by the Court before a final decision is made. The schedule and
agendas for public hearings are posted on the Court’s website at
http://courts.michigan.gov/supremecourt/Resources/Administrative/ph.htm.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.

[The present language is amended below with additions
indicated in underlining and deletions indicated in strikeover.]

RULE 5.208. NOTICE TO CREDITORS, PRESENTMENT OF CLAIMS.
(A) Publication of Notice to Creditors; Contents. Unless the notice has

already been given, the personal representative must publish, and a
special personal representative may publish, in a newspaper, as defined
by MCR 2.106(F), in a county in which a resident decedent was domiciled
or in which the proceeding as to a nonresident was initiated, a notice to
creditors as provided in MCL 700.3801. The notice must include:

(1) The name, and, if known, last known address, the date of death,
and date of birth of the decedent;

(2) The name and address of the personal representative;
(3) The name and address of the court where proceedings are filed;

and
(4) A statement that claims will be forever barred unless presented to

the personal representative, or to both the court and the personal
representative within 4 months after the publication of the notice.

(B)–(F) [Unchanged.]
Staff Comment: This proposed amendment of MCR 5.208(A) would

remove the requirement to list a decedent’s last known address on the
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Notice to Creditors form. The proposed revision has been published for
comment because of a concern that providing such information and
publishing it in a newspaper might identify a location where a surviving
spouse may be living and may unnecessarily place such a person at risk
of harm.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and

to the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by April 1, 2011, at P.O.
Box 30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov. When filing
a comment, please refer to ADM File No. 2009-29. Your comments and
the comments of others will be posted at
www.courts.mi.gov/supremecourt/resources/administrative/index.htm.

Order Entered February 1, 2011:

PROPOSED AMENDMENT OF MCR 3.707.
On order of the Court, this is to advise that the Court is considering

an amendment of Rule 3.707 of the Michigan Court Rules. Before
determining whether the proposal should be adopted, changed before
adoption, or rejected, this notice is given to afford interested persons the
opportunity to comment on the form or the merits of the proposal or to
suggest alternatives. The Court welcomes the views of all. This matter
also will be considered at a public hearing. The notices and agendas for
public hearings are posted at www.courts.michigan.gov/supremecourt.

Publication of this proposal does not mean that the Court will issue an
order on the subject, nor does it imply probable adoption of the proposal
in its present form.

[The present language would be amended as indicated below
with additions indicated in underlining and

deletions indicated in strikeover.]

RULE 3.707. MODIFICATION, TERMINATION, OR EXTENSION OF ORDER.
(A) Modification or Termination.
(1) Time for Filing and Service.
(a) The petitioner may file a motion to modify or terminate the

personal protection order and request a hearing at any time after the
personal protection order is issued.

(b) The respondent may file a motion to modify or terminate the an ex
parte personal protection order or an ex parte order extending a personal
protection order and request a hearing within 14 days after being served
with, or receiving actual notice of, the order unless good cause is shown
for filing the motion after the 14 days have elapsed.

(c) The moving party shall serve the motion to modify or terminate
the order and the notice of hearing at least 7 days before the hearing date
as provided in MCR 2.105(A)(2) at the mailing address or addresses
provided to the court. On an appropriate showing, the court may allow
service in another manner as provided in MCR 2.105(I). If the moving
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party is a respondent who is issued a license to carry a concealed weapon
and is required to carry a weapon as a condition of employment, a police
officer certified by the Michigan law enforcement training council act of
1965, 1965 PA 203, MCL 28.601 to 28.616, a sheriff, a deputy sheriff or a
member of the Michigan department of state police, a local corrections
officer, department of corrections employee, or a federal law enforcement
officer who carries a firearm during the normal course of employment,
providing notice one day before the hearing is deemed as sufficient notice
to the petitioner.

(2) Hearing on the Motion. The court must schedule and hold a
hearing on a motion to modify or terminate a personal protection order
within 14 days of the filing of the motion, except that if the respondent is
a person described in MCL 600.2950(2) or 600.2950a(2), the court shall
schedule the hearing on the motion within 5 days after the filing of the
motion.

(3) Notice of Modification or Termination. If a personal protection
order is modified or terminated, the clerk must immediately notify the
law enforcement agency specified in the personal protection order of the
change. A modified or terminated order must be served as provided in
MCR 2.107.

(B)-(D) [Unchanged.]
Staff Comment: This proposal, submitted by the Michigan Judges

Association, would clarify that the right to bring a motion to modify or
terminate a personal protection order as established by MCR 3.707
applies to ex parte PPOs.

The staff comment is not an authoritative construction by the Court.
A copy of this order will be given to the Secretary of the State Bar and to

the State Court Administrator so that they can make the notifications
specified in MCR 1.201. Comments on these proposals may be sent to the
Supreme Court Clerk in writing or electronically by June 1, 2011, at P.O. Box
30052, Lansing, MI 48909, or MSC_clerk@courts.mi.gov. When filing a
comment, please refer to ADM File No. 2010-17. Your comments and the
comments of others will be posted at www.courts.mi.gov/
resources/administrative/index.htm.
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INDEX–DIGEST

ACTIONS—See
ENVIRONMENT 1

ADMINISTRATIVE LAW—See
ENVIRONMENT 1

AUTOPSIES—See
MEDICAL EXAMINERS 1

CAMPAIGN FINANCE ACT—See
ELECTIONS 1

CAPPING OF TAXABLE VALUE OF REAL
PROPERTY—See

TAXATION 1, 2

CAUSES OF DELAYS—See
CRIMINAL LAW 2

CHILD SUPPORT—See
PARENT AND CHILD 1

COMMENCEMENT OF ACTION—See
CRIMINAL LAW 1

CONTRIBUTIONS TO POLITICAL ACTION
COMMITTEES—See

ELECTIONS 1

CONVEYANCES—See
TAXATION 2
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CRIMINAL LAW
SPEEDY TRIAL

1. The statutory 180-day rule requires the dismissal of a
criminal case pending against a defendant who is an
inmate of a state correctional facility only if action is not
commenced in the case within 180 days after the pros-
ecutor receives the required notice from the Depart-
ment of Corrections of the place of the inmate’s impris-
onment and a request for final disposition; if the
prosecution has proceeded promptly within 180 days to
move the case to the point of readiness for trial, dis-
missal is not required unless, after some preliminary
step in the case occurs, that initial action is followed by
inexcusable delay beyond the 180-day period and an
evident intent not to bring the case to trial promptly
(MCL 780.131[1], 780.133). People v Lown, 488 Mich
242.

2. Delays attributable to the prosecutor or the court both
within and after the statutory 180-day period within
which action must be commenced against an inmate of a
state correctional facility may be relevant to whether
delay beyond the period is inexcusable or whether the
prosecutor lacked an evident intent to bring the case to
trial promptly; they are not relevant for calculating the
statutory 180-day period itself (MCL 780.131[1],
780.133). People v Lown, 488 Mich 242.

3. The provision divesting a court of jurisdiction if action
against an inmate of a state correctional facility is not
commenced in accordance with the statutory 180-day
rule relates to personal jurisdiction and may be waived
or forfeited by the defendant (MCL 780.131[1],
780.133). People v Lown, 488 Mich 242.

DEDICATIONS OF STREETS—See
PROPERTY 1

DELAYS IN CRIMINAL PROCEEDINGS AGAINST
INMATES—See

CRIMINAL LAW 1, 2, 3

ELECTIONS
MICHIGAN CAMPAIGN FINANCE ACT

1. A public school’s administration of a payroll deduction
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system that remits money to a political action commit-
tee that is a segregated fund is not precluded by the
statutory prohibition against using public resources to
make an expenditure, make a contribution, or provide
certain volunteer personal services in connection with
campaign financing (MCL 169.204[3], 169.255,
169.257). Michigan Ed Ass’n v Secretary of State, 488
Mich 18.

ENVIRONMENT
ENVIRONMENTAL PROTECTION ACT

1. An administrative decision to authorize activity that
will allegedly harm the environment may form the basis
for an action against the agency under the Michigan
Environmental Protection Act (MCL 324.1701 et seq.).
Anglers of the AuSable v Department of Environmental
Quality, 488 Mich 69.

ENVIRONMENTAL PROTECTION ACT—See
ENVIRONMENT 1

FRONT-LOT PROPERTY OWNERS—See
PROPERTY 1

INSURANCE
RESIDENT INSURANCE PRODUCER LICENSES

1. The 2008 amendments of the Insurance Code that
require the Commissioner of the Office of Financial and
Insurance Regulation to deny applications for resident
insurance producer licenses by convicted felons apply
only prospectively and do not require the revocation of
any existing licenses (MCL 500.1205; 500.1239[1][f]).
King v State of Michigan, 488 Mich 208.

INTERFERENCE WITH THE ADMINISTRATION OF
JUSTICE—See

SENTENCES 1

JOINT TENANCIES—See
TAXATION 1, 2

JURISDICTION—See
CRIMINAL LAW 3
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LICENSING OF CONVICTED FELONS—See
INSURANCE 1

MEDICAL EXAMINERS
AUTOPSIES

1. Under Michigan common law and statutory law before
2010 PA 108 was enacted, a decedent’s next of kin had
no right to possess the decedent’s brain after it was no
longer needed for lawful forensic examination (MCL
52.205). In re Certified Question, 488 Mich 1.

MICHIGAN CAMPAIGN FINANCE ACT—See
ELECTIONS 1

MICHIGAN ENVIRONMENTAL PROTECTION
ACT—See

ENVIRONMENT 1

OBLIGATION OF PARENTS TO SUPPORT MINOR
CHILDREN—See

PARENT AND CHILD 1

OFFENSE VARIABLE 19—See
SENTENCES 1

180-DAY RULE—See
CRIMINAL LAW 1, 2, 3

PARENT AND CHILD
TERMINATION OF PARENTAL RIGHTS

1. The termination of a person’s parental rights does not
automatically end that person’s obligation to support
his or her child (MCL 712A.19b, 722.3[1]). In re Beck,
488 Mich 6.

PAYROLL DEDUCTION PLANS—See
ELECTIONS 1

PERSONAL JURISDICTION—See
CRIMINAL LAW 3

PLATS—See
PROPERTY 1
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PROPERTY
See, also, TAXATION 1, 2

RIPARIAN RIGHTS

1. The property interest conveyed by a statutory dedica-
tion of a public road that runs parallel to a body of water
or watercourse does not divest the owners of the prop-
erties in the first row of lots on the landward side of the
road of their riparian rights. Baum Family Trust v
Babel, 488 Mich 136.

PROPERTY TAXES—See
TAXATION 1, 2

PUBLIC BODIES—See
ELECTIONS 1

RESIDENT INSURANCE PRODUCER LICENSES—See
INSURANCE 1

RETURN OF BODY PARTS—See
MEDICAL EXAMINERS 1

RIPARIAN RIGHTS—See
PROPERTY 1

SCORING OFFENSE VARIABLES—See
SENTENCES 1

SENTENCES
SENTENCING GUIDELINES

1. Points may be assessed under offense variable 19, which
pertains to interference with the administration of
justice, for conduct that occurred after the sentencing
offense was completed (MCL 777.49). People v Smith,
488 Mich 193.

SENTENCING GUIDELINES—See
SENTENCES 1

SPEEDY TRIAL—See
CRIMINAL LAW 1, 2, 3

STREET DEDICATIONS—See
PROPERTY 1
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TAXATION
PROPERTY

1. A transfer of ownership that creates or terminates a
joint tenancy between two or more people does not lift
the cap placed on the taxable value of the property by
the 1994 amendment of Const 1963, art 9, § 3 (com-
monly called “Proposal A”) if at least one of them was an
original owner of the property before the joint tenancy
was initially created and, if the property is held as a joint
tenancy at the time of conveyance, at least one of them
was a joint tenant when the joint tenancy was initially
created and has remained a joint tenant since that time
(MCL 211.27a[3], [6], [7][h]). Klooster v City of Char-
levoix, 488 Mich 289.

2. The termination of a joint tenancy occasioned by the
death of the only other joint tenant is a conveyance for
purposes of MCL 211.27a and does not require a written
instrument beyond that which initially created the joint
tenancy to be considered a conveyance under that
provision; however, the termination will not lift the cap
placed on the taxable value of the property by the 1994
amendment of Const 1963, art 9, § 3 (commonly called
“Proposal A”) if the conveyance fits within the joint-
tenancy exclusion from what constitutes a “transfer of
ownership” found in MCL 211.27a(7)(h). Klooster v City
of Charlevoix, 488 Mich 289.

TERMINATION OF PARENTAL RIGHTS—See
PARENT AND CHILD 1

TRANSFERS OF OWNERSHIP—See
TAXATION 1
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