STATE OF MICHIGAN
iN THE MICHIGAN SUPREME COURT

People of the State of Michigan,

Plaintiff
LC No. 13H15796FH
v
COA No. 320973
Damaceno R. Abrego,
Defendant
ATTORNEY FOR PLAINTIFF: ATTORNEY FOR DEFENDANT-
Adam M. Dreher (P79246) APPELLEE- MCOA APPEAL
Assistant Prosecuting Attorney Richard Glanda (P32990)
100 W. Main Street 86 Clinton Street
Ionia, M1 48846 Mt. Clemens, MI 48043

ATTORNEY FOR DEFENDANT
APPELLEE- MSC APPEAL
David L. Zoglio (P56600)

209 South Bridge Street

Grand Ledge, MI 48837

(517) 925-1378

DEFENDANT-APPELLEE’S REPLY BRIEF IN OPPOSITION
TO PLAINTIFF-APPELLANT’S APPLICATION FOR LEAVE TO APPEAL

ORAL ARGUMENT REQUESTED

, o T/ < =5
L R =

Date:

David L. Zoglio gsesom /
Attorney for -Appellee

Wd 8T:Ti:¢T ST02/6/0T OSIN Ad dIAIF03H



TABLE OF OF CONTENTS PAGE
INAEK Of AUTNOTIEIES vt eeireieeeie ettt ettt et bt e seaaeeeesaseeessssesasssesesassessanreesenneeeeanes 3
STATEIMIETIT OF FACES cetiierteeieectie ettt s e et e esee e ateeb e e et e ssasessaessassseateesstesmnesesssensstessseesaseann 4
Staternent of QUESTIONS PTESENTEA . ittt e ettt ettt eseeee e s eee st esseeseesessseesassnesenesnnen 5

Rebuttal Arguments (With Standard of Review)

1A, The Michigan Court of Appeals did not error in vacating the sentence and

remanding for FeSeNtENCING. ..o e e rean 6
123 A Plain reading of the statute with application to the facts of this case does

not support the SCornNg OF OV 8. . et tr e eaennereeens 7
iC. The controlling lega! provisions from Spanke are not Dicta or otherwise

Tt a T 4 4 o2 8

BT BB T o Lo AT 9
. The Court of Appeals has the discretion to raise issues Sua Sponte.................... 9
Summary and REHET.......oiiiiciiiee ettt ettt et s et ee e teenes 10
Oral Argument ReQUESTE™..ccoueueuiirieeciriririeeseietsses sttt tss s e s e s e et enenas 10

Wd 8T:Ti:¢T ST02/6/0T OSIN Ad dIAIF03H



INDEX OF AUTHORITIES PAGE

Michigan Statutes/Court Rules/Constitution

ML 77788 ettt ettt et e et e e e sa e e e bae e e tae e e rae e e snraesesbeeeerntaeesratessrnaeessarteesentesenaneeesenes 5,6,7
MOR 6.4200C) ettt ettt et ra b e et e e e e e ae e e e er e es s e e as s tesastene st e saseeste et esteesseeaeeneas 6
MIOR 70 2100A {7 e eercereeeeeeceiee et eerre s e eae et sar e esbr e s ssaatsessnseessssaesesssteseatesesneeeaeneeseenneeesnnneesnnees 9

Cited Michioan Caselaw

People v Abrego, #320973 Unpublished (COA 6/11/2015)...ccuuuveveeeeeeeeeeeeeeeeeeeeeeereeeseenes 4,6,7,8,9
People v Bowman, #317535 Unpublished (COA 1/22/2015)..c.ccvuemeeeeeeeeeeeeeeeeereeeeeeeseeereresssnes 6,9
People v Cox, 268 Mich App 440, 454; 709 NW2d 152 (2005)..uecceeeeeeeeeeeeeeeeeeeeeeeeerseeseerssesessenees 9
People v Dillard, 303 Mich App 372 845 NW2d 518 (2013)ecveerieeeeeeeeereeeeeeeeeeceeersereesesseeseensen 6,9
People v Green, 228 Mich 684; 580 NW2d 444, 451 (1998 ..c..everureeeeeeeeeeeeeeeeeeereeeereereresessesons 8
People v Hardy, 484 Mich 430, 438; 855 NW2d 340 (2013)ceeuvmeeeeeeeeeeeeeeeeereeeeereeseseesseseesessens 5
People v McDade, 501 Mich App 343, 359; 836 NW2d 266 (2013) v eveeeeeeeeeeeeeeeeeeere oo 9
People v Spanke, 254 Mich App 642; 658NW2d 504 (2003)uueueeueeeeeeeeeeeeeeeeeeeeeeeesereereenens 5,15
People v Steele, 283 Mich App 472,490; 769 NW2d 256 (2000).....ccueeeeeeeeeeeeeereereeerersserereeranns 9
People v Thompson, 488 Mich 888; 788 NW2d 677 (2010)...ueeeeeeeeeeeeeeeerereseereeeseseresesesessesns 6

Wd 8T:Ti:¢T ST02/6/0T OSIN Ad dIAIF03H



COUNTER-STATEMENT OF FACTS

The Defendant pled guilty to OWI 274 with occupant under 16. On the date of the
incident, the Defendant was pulled over while driving home from a video store with his
children’. At Sentencing, the Defendant made various objections to the scoring of the sentencing
guidelines, including OV 8, among others2. The Defendant submitted an application for leave to
appeal with the Michigan Court of Appeals. The Court of Appeals issued an opinion on 6/11/15,
vacating the Defendant’s sentence and remanding the case back to the Trial Court for
resentencing, after finding that the Trial Court erred in scoring the Defendant with fifteen points
under OV &2, A dissenting opinion by the minority was also issued, finding no error by the Trial
Court. The instant action followed, with the Plaintiff filing application for leave to appeal with

the Michigan Supreme Court.

" PSIR pp 2, 4.
* Sentencing Transeript, pp 7-9.
* People v Abrego, #3209973 Unpublished (COA 6/11/ 15)
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