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IN THE SUPREME COURT 
 

On Appeal from the Michigan Court of Appeals 
O’Connell, P.J., and K. F. Kelly and Riordan, JJ 

____________ 

   LYNN PEARCE, Personal Representative of the 
Estate of BRENDON PEARCE, Deceased,  
 

Plaintiff-Appellant,  
 
v  
 
THE EATON COUNTY ROAD COMMISSION,   
 

Defendant-Appellee, 
 
and 
 
LAWRENCE BENTON, Personal Representative of 
the ESTATE OF MELISSA SUE MUSSER, 
Deceased; and PATRICIA JANE MUSSER, 
 

Defendants. 

 Supreme Court Docket No. 158069 
 
 
Court of Appeals Docket No. 338990 
 
 
Eaton County Circuit Court 
Case No.  16-29-NI  
 
 
 

      
Joseph T. Collison, J.D. (P34210) 
COLLISON & COLLISON 
Attorneys for Plaintiff-Appellant Lynn Pearce 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, MI  48638-5716 
989.799.3033 / 989.799.2969 (fax) 
jtc@saginaw-law.com 

 Jon D. Vander Ploeg (P24727) 
D. Adam Tountas (P68579) 
Jonathan B. Koch (P80408) 
SMITH HAUGHEY RICE & ROEGGE 
Attorneys for Defendant-Appellee Eaton County 
Road Commission 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
616.774.8000 / 616.774.2461 (fax) 
jvanderploeg@shrr.com 
dtountas@shrr 
jkoch@shrr.com 

  John W. Whitman (P37932) 
GARAN LUCOW MILLER PC 
Attorneys for Defendants Estate of Melissa Sue 
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DATED: August 28, 2020 
 

/s/ Jonathan B. Koch  
Jon D. Vander Ploeg (P24727) 
D. Adam Tountas (P68579) 
Jonathan B. Koch (P80408) 
SMITH HAUGHEY RICE & ROEGGE 
Attorneys for Defendant-Appellee Eaton County 
Road Commission 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
616.774.8000 / 616.774-2461 (fax) 
jvanderploeg@shrr.com 
dtountas@shrr.com 
jkoch@shrr.com 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF EATON 

LYNN PEARCE, Personal Representative of 
the Estate of BRENDON PEARCE, Deceased 

Plaintiff, 
-vs-

THE EATON COUNTY ROAD COMMISSION, 
LA WREN CE BENTON, Personal Representative of the 
Estate of MELISSA SUE MUSSER, Deceased and 
PATRICIA JANE MUSSER, 

Defendants. 

-----------------~/ 

COLLISON & COLLISON 
BY: JOSEPH T. COLLISON, J.D. (P34210) 
Attorneys for Plaintiff 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, Michigan 48608-6010 
Telephone: (989) 799-3033 

GARAN LU COW MILLER P .C. 
BY: THOMAS S. BARGER (P54968) 
Attorney for Defendants, Lawrence Benton, PR 
of the Est. of Melissa Musser, Dec. and Patricia Musser 
504 S. Creyts Road, Ste. A 
Lansing, Michigan 48917-8267 
Telephone: (517) 327-0300 

SMITH HAUGHEY RICE & ROEGGE PC 
BY: DEMETRIOS ADAM TOUNTAS (P68579) 
Attorney for Defendant, Eaton County Road Commission 
100 Monroe Center St NW 
Grand Rapids, MI 49503-2802 
Telephone: (616) 774-8000 

I ----------------~ 

-!-

File No. 16-29-NI 

HON. JOHN D. MAURER (P41845) 

PROOF OF SERVICE 

TilE UNDERSIGNED CERTIFIES TIIATTHE FOREGOING 
INSTRUMENT WAS SERVED UPON ALL PARTIES TO TilE 
ABOVE CAUSE TO EACH OF THE ATTORNEYS OF RECORD· 
HEREIN AT THEJR RESPECTIVE ADDREJ,SE~ DISC.LO. SED .. O. N 
TilE PLEADINGS ON Q~ J 't:_/ Ip 

~U.S.MA!L FAX_ 
_HAND DELIVERED OVERNIGHT COURIER_ 

FEDERAL E:rfESS OTHER · 

SIGNATURE l,u\,1/Y\L;::ili . WIOIM~ 

COLLISON & COLLISON 5811 COLONY DRIVEN PO BOX 6010 SAGINAW Ml 48608-6010 TELEPHONE 989.799.3033 
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FIRST AMENDED COMPLAINT 

NOW COMES the Plaintiff, LYNN PEARCE, Personal Representative of the 
Estate of BRENDON PEARCE, Deceased, by and through her attorneys, COLLISON & 
COLLISON, and for her causes of action against the Defendants, The EA TON COUNTY 
ROAD COMMISSION, LA WREN CE BENTON, Personal Representative of the Estate of 
MELISSA SUE MUSSER, Deceased and PATRICIA JANE MUSSER respectfully shows unto 
this Honorable Court as follows: 

I. That Plaintiff, LYNN PEARCE, Personal Representative of the Estate of BRENDON 
PEARCE, Deceased, is a resident of the Village of Vermontville, County of Eaton, State of 
Michigan. 

2. That Defendant, PATRICIA JANE MUSSER and Decedent, l'v1ELISSA SUE MUSSER, 
were at all times relevant hereto residents at 423 Elm Street, Village of Vermontville, County of 
Eaton, State of Michigan and whose Estate is pending in Eaton County Probate Court. The 
Personal Representative of the Estate of Melissa Sue Musser, is Lawrence J. Benton of 30700 
Telegraph Road, Bingham Farms, Michigan. 

3. That at all times hereinafter mentioned, The EATON COUNTY ROAD COMMISSION, 
was and still is established within Eaton County, Michigan and conducting business therein, with 
its corporate offices located at 1112 Reynolds Road, Charlotte, Michigan 48813. 

4. That all the acts, transactions and occurrences arose in the County of Eaton, State of 
Michigan. 

5. That the amount in controversy in this litigation exceeds the sum of Twenty-Five 
Thousand ($25,000.00) Dollars, exclusive of costs, interest and attorney fees. 

COUNTI 

NEGLIGENCE OF MELISSA SUE MUSSER AND 
OWNER'S LIABILITY OF PATRICIA JANE MUSSER 

6. That Plaintiff hereby incorporates Paragraphs 1-5 of this Complaint, by reference thereto, 
as if fully reiterated word for word and paragraph by paragraph. 

7. That on or about March 8, 2015, at approximately 6:00 p.m., Plaintiffs Decedent was a 
passenger in a certain motor vehicle bearing 2015 Michigan License Plate Number AFZ868, 
which motor vehicle was being driven in a careless, reckless, negligent and/or grossly negligent 
manner in a southbound direction along and upon North Mason Road, approximately 500 feet 
south of North Kinsel Road, in the County of Eaton, State of Michigan. 

8. That on or about March 8, 2015, PATRICIA JANE MUSSER was the owner of the 
Oldsmobile motor vehicle being operated by Defendant, MELISSA SUE MUSSER, with 
Plaintiffs Decedent as a passenger. 

-2-
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9. That on or about March 8, 2015 at approximately 6:00 p.m., it was then and there the 
duty of Defendant, MELISSA SUE MUSSER, to drive said motor vehicle with due care and 
caution in accordance with the Statutes of the State of Michigan and the rules of the common law 
applicable to the operation of motor vehicles, but that not withstanding said duties, Defendant 
did breach and violate same in one or more of the following particulars: 

(a) Driving said motor vehicle on the highway at a speed greater than would permit 
her to bring it to a stop within the assured clear distance ahead, contrary to the provisions 
ofMCL 257.627; 

(b) Driving at an excessive and unlawful speed; 

( c) Failing to drive said motor vehicle on the highway at a careful and prudent speed, 
not greater than was reasonable and proper, having due regard to the traffic, surface and 
width of the highway and other conditions then and there existing as require by MCL 
257.627; 

( d) Failing to keep proper or any lookout for roadway conditions which Defendant, 
MELISSA SUE MUSSER, knew or should have known would endanger the life and limb 
of other persons in the motor vehicle she was operating on North Mason Road; 

(e) Driving to the right of the fog line and failing to drive said motor vehicle upon the 
roadway as required by MCL 257.634; 

(f) Turning such motor vehicle from a direct line without first ascertaining that such 
movement could be made in safety and giving a signal as required by MCL 257.648; 

(g) In otherwise negligently failing to exert that degree of care, caution, diligence and 
prudence as would be demonstrated by a reasonably prudent person under the same or 
similar circumstances and in otherwise causing the fatal injuries and damages to 
Plaintiffs Decedent as hereinafter alleged; 

(h) In other manners as yet unknown to the Plaintiff but which will become known 
during the course of discovery; 

(i) In operating a motor vehicle while under the influence of intoxicating liquors 
and/or other medications and/or substances; 

G) In operating a motor vehicle in a negligent, careless and reckless manner and 
without due care or circumspection and in violation ofMCL 257.626. 

10. That Defendant, PATRICIA JANE MUSSER, is vicariously liable for the negligent acts 
and/or omissions of the Defendant, MELISSA SUE MUSSER, by virtue of the terms of MCL 
257.401. 

-3-
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11. That as a direct and proximate result of the negligent acts and/or omissions on the part of 
the Defendants herein, Plaintiffs Decedent sustained fatal injuries. 

WHEREFORE, Plaintiff, LYNN PEARCE, Personal Representative of the Estate 
of Brendon Pearce, Deceased, prays that this Honorable Court award her damages against the 
Defendants, The Estate of MELISSA SUE MUSSER and PATRICIA JANE MUSSER, in 
whatever amount in excess of Twenty Five Thousand and 00/100 ($25,000.00) Dollars to which 
she is found to be entitled to received, together with costs, interest and attorney fees. 

COUNT II 
BREACH OF STATUTORY DUTY BY THE EATON COUNTY ROAD COMMISSION 

12. That Plaintiff hereby incorporates Paragraphs 1-11 of this Complaint, by reference 
thereto, as if fully reiterated word for word and paragraph by paragraph. 

13. That at all times hereinafter mentioned and prior and subsequent thereto, Defendant, The 
EATON COUNTY ROAD COMMISION, was and still is an entity duly organized and existing 
under the laws of the State of Michigan, MCL 224.1 et seq, and carrying out governmental 
functions, in the county of Eaton, State of Michigan with jurisdiction over the traveled portion of 
the roadway known as North mason Road approximately 500 feet south of North Kinsel Road, in 
the County of Eaton, State of Michigan. 

14. That it was then and there the duty of defendant, Eaton County Road Commission, to 
maintain the traveled portion of its highways, roads, intersections in a manner which is reasonably 
safe and fit for travel and to keep the same from being in a state of disrepair, including but not 
limited to dangerous potholes, improper crowning and improper drainage which caused 
accumulations of water on the roadway during rain, snow melt, ice melt and related runoffs, as 
required by the laws of the State of Michigan, more particularly, the governmental immunity 
exception contained within MCLS 691.1402, to wit: 

MCLS § 691.1402 Sec. 2. (1) Each governmental agency having jurisdiction over 
a highway shall maintain the highway in reasonable repair so that it is reasonably safe 
and convenient for public travel. A person who sustains bodily injury or damage to his or 
her property by reason of failure of a governmental agency to keep a highway under 
its jurisdiction in reasonable repair and in a condition reasonably safe and fit for travel 
may recover the damages suffered by him or her from the governmental agency. 

The liability, procedure, and remedy as to county roads under the jurisdiction of a county 
road commission shall be as provided in section 21 of chapter IV of 1909 PA 283, MCL 
224.21. Except as provided in section 2a, the duty of a governmental agency to repair 
and maintain highways, and the liability for that duty, extends only to the improved 
portion of the highway designed for vehicular travel and does not include sidewalks, 
trailways, crosswalks, or any other installation outside of the improved portion of 
the highway designed for vehicular travel. A judgment against the state based on a claim 
arising under this section from acts or omissions of the state transportation department is 

-4-
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payable only from restricted funds appropriated to the state transportation department or 
funds provided by its insurer. 

15. That Defendant, The EATON COUNTY ROAD COMMISSION knew or shonld have 
known of the dangerous and defective condition of south bound North Mason Road 
approximately 500 feet south of Kinsel Road, as the condition was ongoing and reported by local 
residents. 

16. That Defendant, The EATON COUNTY ROAD COMMISSION, by its agents and 
employees, failed to exercise reasonable and ordinary care and caution in the maintenance of the 
traveled portion of North Kinsel Road in the following manner, to-wit: failed to keep the 
highway, road and shoulder in a state of reasonable repair; failed to keep said highway, road free 
of pot holes and depressions which would cause dangerous accumulations of water and/or ice; 
failed to keep said highway, road free from obstruction, failed to provide a suitable means of 
traffic control or otherwise to provided sufficient warning to motorists lawfully upon said roads 
and as a direct and proximate result of the negligence of Defendant, The EATON COUNTY 
ROAD COMMISSION, the above described Defendant, MELISSA SUE MUSSER, was caused 
to lose control of the motor vehicle which she was operating, left the roadway, struck a tree and 
caused Plaintiff Decedent fatal injuries as hereinafter set forth in this Complaint. 

17. That Defendant, The EATON COUNTY ROAD COMMISSION, by its agents and 
employees, was then and there guilty of one or more of the following omissions in violation of 
its statutory duties to Plaintiffs decedent: 

(a) Failing to keep and maintain said highway, road, intersection free from 
obstruction, specifically, potholes and a lack of drainage which caused the accumulation 
of water and/or ice on the traveled portion of the roadway when Defendants, by its agents 
and employees, knew or in the exercise of reasonable care and diligence, shonld have 
known that said water and ice were on said highway, road and was not visible to 
operators of motor vehicles thereon; 

(b) Failing to provide suitable means of traffic control when Defendant, by its agents 
and employees, knew or shonld have known of the dangerous condition of the 
intersection; 

( c) Failing to maintain said highway, road, properly so as not to increase the hazard 
of the traveling public using said road and allowing said road to become a menace and a 
public nuisance; 

( d) Failing to provide sufficient warning to motorists lawfully using said roadways 
and said intersection of the dangerous and unsafe condition. 

18. As a direct and proximate result of the wrongful acts and misconduct of the Defendant, 
The EATON COUNTY ROAD COMMISSION, Plaintiff's Decedent, BRENDON PEARCE, 
suffered fatal injuries as indicated herein 

-5-
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19. That Plaintiff, through her attorneys, had provided the required Notice to Defendant, The 
EATON COUNTY ROAD COMMISSION, as required by MCL 691.1404, et seq. 

20. That there is no governmental immunity pursuant to MCL 691.1401, et seq., including 
but not limited to MCL 691.1402 and 691.1406. 

WHEREFORE, Plaintiff, LYNN PEARCE, Personal Representative of the Estate 
of BRENDON PEARCE, Deceased, respectfully prays for judgment against Defendant, The 
EATON COUNTY ROAD COMMISSION, a municipal corporation, for whatever amount in 
excess of Twenty Five Thousand and 00/100 ($25,000.00) Dollars said Plaintiff is found to be 
entitled, plus interest, costs and attorney fees. 

DEMAND FOR TRIAL BY JURY 

NOW COMES the above-entitled Plaintiff, LYNN PEARCE, Personal 
Representative of the Estate of BRENDON PEARCE, Deceased, by and through her Attorneys, 
COLLISON & COLLISON, and hereby makes demand for Trial by Jury of all issues involved in 
this cause unless expressly waived. 

Dated this 18th day of May, A.D., 2016. 

BUSINESS ADDRESS: 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, Michigan 48608-6010 
(989) 799-3033 

-6-
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NOTICE TO EATON COUNTY OF FATAL INIDRIES DUE TO DEFECTIVE 
HIGHWAY 

TO: BENJAMIN S. LYONS, Chai1man 
Eaton County Board of Road Commission 
1112 Reynolds Road 
Charlotte, Michigan 48813 

-... --- --------- P.bBASB--T-Aiffi-NQ+IGE-that-pursuant-to MCLA.-69 .. 1.-1-4.0-4.; .. .MSA.-3~99-6~1-04), the- .. 
undersigned, LYNN M. PEARCE, 2948 N. Ionia Road, Vermontville, Michigan, hereby gives 
notice on behalf of the Estate of Brendon Lee Pearce, Deceased, to the Eaton County Road 
Commission, of fatal injuries sustained by decedent arising by vi1tue of a single vehicle accident 
occun"ing on March 8, 2015 due to the failure of the Eaton County Board of Road Commissioners 
to properly and adequately maintain in a reasonably safe and fit condition for public travel a certain 
roadway known as North Mason Road, near West Kinsel Highway, Kalamo Township, Eaton 
County, Michigan 

DATE OF OCCURRENCE: March 8, 2015 

Approximately 5:55 p.m. TIME OF OCCURRENCE: 

PLACE OF OCCURRENCE: Nmih Mason Road, approximately 500 feet South of the 
intersection with West Kinsel Highway, Kalamo Township, Eaton County, Michigan. 

INJURIES SUSTAINED: As to Brendon Lee Pearce, severe injuries resulting in death. 

NATURE OF DEFECT: Failure to maintain said roadway in a reasonably safe and fit 
condition for public travel; failure to properly sign and warn motorists of said roadway's water 
pooling condition; failure to take appropriate and adequate steps to eliminate the water pooling 
condition of its road; County should not have constructed or caused to be constructed such a road, 
which by its design, contour, inadequate drainage and unreasonable speed limits, made it 
unreasonably dangerous. The undersigned reserves the right to asse1i additional defects as same 
may become known. 

WITNESSES: All witnesses are not known at this tin1e, however, the police report lists the 
driver of the motor vehicle as Melissa Sue Musser, Deceased, and her passengers as follows: 

(1) 
(2) 
(3) 
(4) 
(5) 

Ryan Keith Harston, 109 N. State St., Nashville, Mic higan 49073; 
Joseph Lee Grinage, 704 Durkee St., Nashville, Michigan 49073; 
John Eric Musser, 123 Sherman St., Vennontville, Michigan 49096; 
Andrew Lee Musser, 9695 Brumm Rd., Nashville, Michigan 49073; 
Brendon Lee Pearce, 2948 N. Ionia Rd., Vermontville, Michigan 49096. 

Also, Patricia Jane Musser, 423 Elm Street, Ve1montville, Michigan 49096 is the owner of the 
vehicle and Eaton County Sheriff Deputy R. Buxton, Badge 19068, are known witnesses. 

- 1 -
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* * * * * 

The Eaton County Road Commission is hereby placed on notice that the 
undersigned intends to hold it responsible for the fatal injmy and damages sustained. If any further 
inf01mation is desired or deemed necessary, it may contact the attorneys who are: COLLISON & 
COLLISON, Attorneys at Law, 5811 Colony Drive, Nmih, P.O. Box 6010, Saginaw, Michigan 
48608-6010, telephone: (989) 799-3033. 

------·------- --

Dated this 5th day of May, A.D., 2015. 

BUSINESS ADDRESS: 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, Michigan 48608-6010 
(989) 799-3033 

·-- ------- - -- ------- -

- 2 -
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF EATON 

LYNN PEARCE, Personal Representative of the 
Estate of BRENDON PEARCE, deceased, 

Plaintiff, 

V 

THE EATON COUNTY ROAD COMMISSION; 
LA WREN CE BENTON, Personal Representative of 
the ESTATE OF MELISSA SUE MUSSER, 
Deceased; and PATRICIA JANE MUSSER, 

Defendants. 

Joseph T. Collison (P34210) 
Collison & Collison 
5811 Colony Drive, North, P.O. Box 6010 
Saginaw, MI 48608-6010 
(989) 799-3033 

CASE NO. 16-29-NI 

HON. JEFFREY L. SAUTER 

D. Adam Tountas (P68579) 
Charles J. Pike (P77929) 
Rachael M. Roseman (P78917) 
SMITH HAUGHEY RICE & ROEGGE 
Attorneys for Defendant Eaton County Road 
Commission 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
(616) 774-8000 

DEFENDANT EATON COUNTY ROAD COMMISSION'S 
MOTION FOR SUMMARY DISPOSITION 

NOW COMES Defendant Eaton County Road Commission, by and through its attorneys, Smith 

Haughey Rice & Roegge, and hereby moves to dismiss Plaintiff's claims against it pursuant to MCR 

2.116(C)(7). The authority supporting this motion is presented in the accompanying Brief. 
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DATED: March 28, 2016 

SHRR 37 14503vl 
-2-

D. Ada,1 T~ ttdfP68579) 
Charle~ lke (P77929) 
Rachael M. Roseman (P78917) 
SMITH HAUGHEY RICE & ROEGGE 
Attorneys for Defendant Eaton County Road 
Commission 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
(616) 774-8000 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF EATON 

LYNN PEARCE, Personal Representative of the 
Estate of BRENDON PEARCE, deceased, 

Plaintiff, 

V 

THE EATON COUNTY ROAD COMMISSION; 
LA WREN CE BENTON, Personal Representative of 
the ESTATE OF MELISSA SUE MUSSER, 
Deceased; and PATRICIA JANE MUSSER, 

Defendants. 

Joseph T. Collison (P34210) 
Collison & Collison 
5811 Colony Drive, North, P.O. Box 6010 
Saginaw, MI 48608-6010 
(989) 799-3033 

CASE NO. 16-29-NI 

HON. JEFFREY L. SAUTER 

D. Adam Tountas (P68579) 
Charles J. Pike (P77929) 
Rachael M. Roseman (P78917) 
SMITH HAUGHEY RICE & ROEGGE 
Attorneys for Defendant Eaton County Road 
Commission 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
(616) 774-8000 

DEFENDANT EATON COUNTY ROAD COMMISSION'S BRIEF IN SUPPORT OF ITS 
MOTION FOR SUMMARY DISPOSITION 

I. INTRODUCTION 

This case arises out of a motor vehicle accident in which Brendan Pearce suffered fatal injuries 

while riding as a passenger in a vehicle driven by Defendant Melissa Musser. The Plaintiff, acting as 

personal representative of Mr. Pearce, claims that the crash was caused by Ms. Musser's negligence and 

certain road conditions. (See generally Exhibit 1, Complaint). As a result, the Plaintiff is suing, among 

other parties, the Eaton County Road Commission ("Road Commission"). The claim against the Road 
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Commission is being made under the so-called "highway exception" to the Governmental Tort Liability 

Act ("GTLA"). 

Previously, the Road Commission moved to dismiss a portion of the Plaintiffs claims as failing to 

state valid theories of recovery. However, upon conferring with Plaintiffs counsel, the Road 

Commission withdrew that Motion so as to allow Plaintiff to amend her Complaint. Plaintiff has yet to 

file her amended Complaint. Regardless of any amendments Plaintiff could possibly make to the 

Complaint, however, she has failed to comply with the notice of injury provision found under MCL 

691.1404. This is because MCL 691.1404 sets forth, as a condition precedent to any recovery pursuant to 

the highway exception to governmental immunity, the requirement that, "[w]ithin 120 days from the time 

the injury occurred," the plaintiff serve a notice on the governmental agency of the occurrence of the 

injury and the defect. The statute mandates that "the notice shall specify the exact location and nature of 

the defect, the injuries sustained, and the names and witnesses known at the time by the plaintiff." 

Notwithstanding the above, the Plaintiffs notice to the Road Commission entirely failed to 

specify "the exact location and nature of the defect." For these reasons, as detailed below, the Road 

Commission respectfully requests that this Court dismiss all of Plaintiff's claims against the Road 

-~ 
e, Commission pursuant to MCR 2. l l 6(C)(7). 
8 

II. STATEMENT OF FACTS 

On March 8, 2015, Brendan Pearce was one among a number of passengers in a vehicle driven by 

Defendant Melissa Musser ("Ms. Musser"). Ms. Musser lost control of the vehicle, which left the 

roadway and struck a tree. (Exhibit 1, Complaint, ,r 16). Mr. Pearce suffered fatal injuries in the crash. 

On May 5, 2015, Plaintiff Lynn Pearce, acting on behalf of the Estate of Brendan Pearce, mailed a 

document titled "Notice to Eaton County of Fatal Injuries Due to Defective Highway." (Exhibit 2, 

May 5, 2015 Notice). With respect to the crash, that notice provided the following regarding the "place of 

occurrence": 

-2-
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PLACE OF OCCURRENCE: North Mason Road, approximately 500 feet 
South of the intersection with West Kinsel Highway, Kalamo Township, 
Eaton County, Michigan. 

(Exhibit 2, May 5, 2015 Notice). 

However, the notice did not provide any information regarding the location of any alleged defect. 

Plaintiff then proceeded to file her Complaint against the Eaton County Road Commission, among 

other parties, on January 4, 2016. Although she did not plead it discretely, the Plaintiff was seeking relief 

under the GTLA's highway exception to governmental immunity. Notwithstanding, her Complaint also 

included allegations of negligence and a claim under the GTLA's public-building exception. 

On February 10, 2016, the Road Commission filed a Motion for Partial Summary Disposition, 

stating that the broad protections of governmental immunity insulate the Road Commission from any 

liability for negligence, and further still, that the facts as pled did not implicate the public-building 

exception of the GTLA. However, upon conferring with Plaintiffs counsel, the Road Commission agreed 

to adjourn the Motion, and to allow Plaintiff to amend her Complaint to remove any references to 

negligence on behalf of the Road Commission and proceed solely with her claims brought under the 

highway exception to governmental immunity. 

Plaintiff has yet to file her amended Complaint. Regardless of any amendments the Plaintiff could 

possibly make to the Complaint, however, her failure to comply with the notice of injury provision set 

forth in MCL 691.1404 requires that this Court dismiss Plaintiffs claims in their entirety against the Road 

Commission. 

Ill. LAW AND ARGUMENT 

A. Standard of Review. 

MCR 2.116(C)(7) allows summary disposition where a claim is barred because of immunity 

granted by law. A motion brought under that subrule may be supported by documentary evidence, but 

does not need to be where the issue can be resolved by the pleadings alone. Maiden v Rozwood, 461 

-3-
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Mich 109, 119; 597 NW2d 817 (1999). The contents of the complaint are accepted as true unless 

contradicted by documentary evidence submitted by the movant. Patterson v Kleiman, 447 Mich 429, 

434, note 6; 526 NW2d 879 (1994). Additionally, if the facts are not in dispute and reasonable minds 

could not differ concerning the legal effect of those facts, whether a claim is barred by immunity is a 

question for the Court to decide as a matter of law. Diehl v Danulojj; 242 Mich App 120, 123; 618 NW2d 

83 (2000). 

B. Plaintiff Failed to Provide Any Information Regarding The Location Of The Alleged 
Defect Within Her Notice To The Road Commission. As Such, Plaintiff's Claims 
Under the Highway Exception to Governmental Immunity Should Be Dismissed. 

Pursuant to the GTLA, MCL 691.1401 et seq., governmental agencies are generally immune from 

tort liability. MCL 691.1407(1); Rowland v Washtenaw Co Rd Comm, 477 Mich. 197, 202; 731 NW2d 

41 (2007). This grant of immunity is subject to six statutory exceptions, Rowland, 477 Mich at 203 n3, 

including the public highway exception, MCL 691.1402. Under the highway exception, a governmental 

agency can be liable for injuries arising from the agency's failure to maintain a highway in reasonable 

repair. MCL 691.1402(1). However, the exception is "narrowly drawn" and there must be strict 

compliance with the conditions and restrictions of the statute. Scheurman v Dep't of Transp, 434 Mich 

619,630; 456 NW2d 66 (1990). One such condition is the notice of injury provision found under MCL 

691.1404. Under MCL 691.1404, as a condition precedent to any recovery pursuant to the highway 

exception, an injured party shall: 

(1) As a condition to any recovery for injuries sustained by reason of any 
defective highway, the injured person, within 120 days from the time the 
injury occurred, except as otherwise provided in subsection (3) shall serve a 
notice on the governmental agency of the occurrence of the injury and the 
defect. The notice shall specify the exact location and nature ofthe defect, 
the injury sustained and the names of the witnesses known at the time by 
the claimant. 

MCL 691.1404(1) (emphasis added). 
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In this case, the Plaintiffs notice did not provide, or even purport to provide, any information 

regarding the location of the alleged defect. Instead, the notice only sets forth the approximate location of 

the "occurrence" - "North Mason Road, approximately 500 feet South of the intersection with West 

Kinsel Highway, Kalamo Township, Eaton County, Michigan" - which is consistent with the location of 

the crash, as indicated by both the UD-10 traffic crash report, (Exhibit 3, UD-10 Crash Report), and the 

notices of injury provided by other passengers in the crash. 

For instance, Ryan Harston, another passenger in the crash, provided the following information in 

his notice of injury to the Road Commission, properly distinguishing between the location of "defective 

area" he alleged and the location of the crash itself: 

LOCATION OF ACCIDENT AND DEFECT INCLUDING MEASUREMENTS: 

N. Mason Road at this location is two lanes, one travelling north and the other travelling south. 
The speed limit in the area is 55 mph. The north and south lanes measure 10 feet wide from the 
centerline to the edge of the road. 

The UD-10 Cra,:;h Report from the Eaton County Sheriff's Department indicates that the accident 
took place on N. Mason Road, 500 feet south of Kinsel Highway. Measuring from the Kinsel 
Highway and Mason Road street sign? there is 580 feet south lo the point of impact at the tree 
along the west side ofN. Mason Road. 

Measuring from the Kinsel Highway/Mason Road street sign, south bound to the defective area at 
i ssue, along the southbound lane of North Mason Road, is 270 feet. The distance to the point of 
impact is 310 feet south. 

TI1e defective and hazardous area is marked with potholes and filler along the southbound lane of 
N. Mason Road and measures approximately 30 feet long. The defective area along southbound 
N. Mason Road is located between two homes which are positioned on the west side of the street; 
the addresses on either side of the defective pavement are 1969 N. Mason Road and 1915 N. Mason 
Road. 

The latitude and longitude of the defective area along N. Mason Road is: 
Latitude: 42 degrees, 35 minutes, 44 seconds N 
Longitude: -&5 degrees, 3 minutes, 15 seconds W 

(Exhibit 4, Notice by Ryan Harston). 

The Michigan Supreme Court held in Rowland v Washtenaw Co Rd Comm, 477 Mich 197, 219; 

731 NW2d 41 (2007), that MCL 691.1404 is "straightforward, clear, unambiguous, and not 

constitutionally suspect and, accordingly, it must be enforced as written, no matter how much prejudice is 
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actually suffered by the defendant." The statute explicitly states that Plaintiff must provide the "exact 

location" of the "defect" as "a condition to any recovery for injuries sustained by reason of any defective 

highway." Here, unlike the notice provided by Ryan Harston, Plaintiffs notice of injury in this case is 

completely silent as to the location of the alleged defect. As such, since Plaintiff's notice of injury failed 

to provide any information regarding the location of the alleged defect, as explicitly required by the 

statute, plaintiff is barred from recovery. 

C. Even If Plaintiff's Statement Regarding The "Place of Occurrence" Within The 
Notice of Injury Were Intended As Notice of The "Exact Location" of "The Defect", 
The Notice Does Not Comply With The Notice Requirement Mandated By MCL 
691.1404. For This Additional Reason, Plaintiff's Claims Under the Highway 
Exception to Governmental Immunity Should Be Dismissed. 

MCL 691.1404 does not define the term "exact" as used within the statute's requirement that 

notice be provided of the "exact location" of "the defect." However, Michigan courts have addressed, in 

particular, the level of accuracy and specificity required by a notice in the context of a highway defect 

claim. In this regard, the Court of Appeals clarified in Montford v City of Detroit, unpublished opinion 

per curiam of the Court of Appeals, issued June 28, 2011 (Docket No. 297074) (attached as Exhibit 5), 

"the inclusion of the term "exact" before "location" negates the possibility that the Legislature 

intended erroneous, or even approximate, locations to suffice." (Emphasis added). 

Indeed, Michigan courts have uniformly held that even slight errors in identifying the "exact 

location" of an alleged defect result in failure to comply with the notice statute. In Smith v City of 

Warren, 11 Mich App 449, 452-453; 161 NW2d 412 (1968), the plaintiff notified the governmental 

defendant that she had been injured as the result of an alleged defect in the roadway at "Thirteen Mile and 

Hoover, near the address of 11480 Thirteen Mile Road." The Smith Court held that the plaintiffs notice 

was not sufficient because it did not mention that the defect in question was actually on the south side of 

Thirteen Mile Road and approximately 40 yards away from the stated address. Id. 

Similarly, in Jakupovic v City of Hamtramck, unpublished decision per curiam of the Court of 

Appeals, issued Dec. 7, 2010 (Docket No. 293715) (attached as Exhibit 6), rev 'd, 489 Mich 939, 798 

NW2d 12 (2011), the plaintiff mistakenly provided the address of the property immediately next to the 

-6-
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correct one in her § 1404 notice. In holding that notice was sufficient, the Court of Appeals reasoned that 

finding the notice defective would penalize her for a technical defect. Id ( citing Berribeau v City of 

Detroit, 147 Mich 119, 125 (1907)). However, the Supreme Court reversed the decision of the Court of 

Appeals, holding that if a plaintiff gives an incorrect address in her notice, she fails to give the "exact 

location" of the defect as required by MCL 691.1404, which is fatal to her claim. Jakupovic, 489 Mich 

939; 798 NW2d 12 (2011). 

Again, in Thurman v City of Pontiac, 295 Mich App 381 , 819 NW2d 90 (2012), plaintiff's notice 

stated that the alleged defect in the City' s sidewalk was located at "35 Huron, Pontiac, Michigan." Since 

plaintiff did not specify whether the alleged defect was located at 35 West Huron Street or 35 East Huron 

Street, the Court of Appeals held that plaintiff's notice to the City did not provide the "exact" location of 

the defect within the meaning of MCL 691.1404(1). Id. at 386-87. The Court thus concluded that the 

circuit court erred by denying the City's motion for summary disposition, and that the City was entitled to 

governmental immunity as a matter of law. Id. 

In this case, Plaintiffs notice provided the following regarding the "place of occurrence": 

PLACE OF OCCURRENCE: North Mason Road, approximately 500 feet 
South of the intersection with West Kinsel Highway, Kalamo Township, 
Eaton County, Michigan. 

(Exhibit 2, May 5, 2015 Notice). 

On its face, the notice's description of the "approximate" place of occurrence fails to provide the 

"exact" location of the defect that MCL 691.1404 explicitly requires. Additionally, as discussed above, 

the location described is not the location of the "defect" plaintiff alleges, but the location where the crash 

took place. (See Exhibit 3, UD-10 Crash Report; Exhibit 4, Notice by Ryan Harston). Rather, as Ryan 

Harston stated in his notice, the location described as the "place of occurrence" in Plaintiffs Notice, was 

the "point of impact" at the tree that the vehicle crash into. (Exhibit 4, Notice by Ryan Harston). The 

location of the alleged "defect" is described in Harston's notice as a separate location, identified through 

GPS coordinates. (Exhibit 4, Notice by Ryan Harston). 
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For these reasons, even if the described "place of occurrence" were intended by the Plaintiff to 

provide the requisite notice, the described location was both erroneous and approximate - thus failing to 

meet the requirements set forth in the statute. Plaintiff's Notice of Injury simply does not meet the 

requirements of MCL 691.1404, namely, that the notice must provide the "exact location" of the "defect." 

Plaintiff is not entitled to any recovery under the highway exception to governmental immunity. Thus, 

defendant respectfully requests that this Court dismiss Plaintiffs claims in their entirety against the Road 

Commission as stated in Count II of her Complaint, pursuant to MCR 2.116(C)(7). 

IV. CONCLUSION 

For all of these reasons, the Road Commission respectfully requests this Honorable Court enter an 

Order granting summary disposition in its favor; dismissing all claims against the Road Commission; and 

providing any other relief deemed to be equitable and just. 

DATED: March 28, 2016 

SHRR 3712712vl 
-8-

. dam Tountas (P68579) 
Charles J. Pike (P77929) 
Rachael M. Roseman (P789I 7) 
SMITH HAUGHEY RICE & ROEGGE 
Attorneys for Defendant Eaton County Road 
Commission 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
(616) 774-8000 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF EATON 

LYNN PEARCE, Personal Representative of 
the Estate of BRENDON PEARCE, Deceased 

Plaintiff, 
-vs-

THE EATON COUNTY ROAD COMMISSION, 
LAWRENCE BENTON, Personal Representative of the 
Estate of MELISSA SUE MUSSER, Deceased and 
PATRICIA JANE MUSSER, 

Defendants. 
I -----------------

COLLISON & COLLISON 
BY: JOSEPH T. COLLISON, J.D. (P342IO) 
Attorneys for Plaintiff 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, Michigan 48608-6010 
Telephone: (989) 799-3033 

GARAN LUCOW MILLER P.C. 
BY: THOMAS S. BARGER (P54968) 
Attorney for Defendants, Lawrence Benton, PR 
of the Est. of Melissa Musser, Dec. and Patricia Musser 
504 S. Creyts Road, Ste. A 
Lansing, Michigan 4891 7-8267 
Telephone: (517) 327-0300 

SMITH HAUGHEY RICE & ROEGGE PC 
BY: DEMETRI OS ADAM TOUNT AS (P68579) 
Attorney for Defendant, Eaton County Road Commission 
100 Monroe Center St NW 
Grand Rapids, MI 49503 -2802 
Telephone: (616) 774-8000 

I ---------------- -

File No. 16-29-NI 

HON. JEFFREY SAUTER 
(P29706) 

PROOF OF SERVICE 

TI-IE UNDERSIGNED CERTIFIES THAT THE FOREGOING 
INSTRUMENT WAS SERVED UPON ALL PARTIES TO THE 
ABOVE CAUSE TO EACH OF THE ATTORNEYS OF RECORD 
HEREIN AT THEIR RESPEC~ ADDRESSES DISCLOSED ON 
THE PLEADINGS ON !::J- • !}O · / (p 

BY: 
U.S. MAIL FAX ../ 

_HAND DELIVERED OVERNIGHT COURIER..c_ 
FEDERAL Exn,ss OTHER 

SIGNATURE: {)/)LIM~.~ 

PLAINTIFF'S RESPONSE TO EATON COUNTY ROAD COMMISSION'S 
MOTION FOR SUMMMARY DISPOSITION 

-}-

COLLISON & COLLISON 5811 COLONY DRIVEN PO BOX 6010 SAGINAW Ml 48608-60 10 TELEPHONE 989.799 .3033 
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NOW COMES the above named Plaintiff, LYNN PEARCE, Personal 

Representative of the Estate of BRENDON PEARCE, Deceased, by and through her attorneys, 

COLLISON & COLLISON, in answer to the Motion for Summary Disposition of EATON 

COUNTY ROAD COMMISSION, requesting that the Court deny such Motion for the reasons 

set forth within Plaintiff's accompanying brief. 

Dated this 20th day of April, A.D., 2016. 

BUSINESS ADDRESS: 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, Michigan 48608-6010 
(989) 799-3033 

-2-
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF EATON 

LYNN PEARCE, Personal Representative of 
the Estate of BRENDON PEARCE, Deceased 

Plaintiff, 
-vs-

THE EATON COUNTY ROAD COMMISSION, 
LAWRENCE BENTON, Personal Representative of the 
Estate of MELISSA SUE MUSSER, Deceased and 
PATRICIA JANE MUSSER, 

Defendants. 
I - ----------------

COLLISON & COLLISON 
BY: JOSEPH T. COLLISON, J .D. (P34210) 
Attorneys for Plaintiff 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, Michigan 48608-6010 
Telephone: (989) 799-3033 

GARAN LUCOW MILLER P.C. 
BY: THOMAS S. BARGER (P54968) 
Attorney for Defendants, Lawrence Benton, PR 
of the Est. of Melissa Musser, Dec. and Patricia Musser 
504 S. Creyts Road, Ste. A 
Lansing, Michigan 4891 7-8267 
Telephone: (517) 327-0300 

SMITH HAUGHEY RICE & ROEGGE PC 
BY: DEMETRIOS ADAM TOUNTAS (P68579) 
Attorney for Defendant, Eaton County Road Commission 
100 Monroe Center St NW 
Grand Rapids, MI 49503-2802 
Telephone: (616) 774-8000 

I -----------------

File No. 16-29-NI 

HON. JEFFREY SAUTER 
(P29706) 

PROOF OF SERVICE 

THE UNDERSIGNED CERTIFIES THAT THE FOREGOING 
INSTRUMENT WAS SERVED UPON ALL PARTIES TO THE 
ABOVE CAUSE TO EACH OF THE ATTORNEYS OF RECORD 
HEREIN AT THEIR RESPECT~~~RESm DISCLOSED ON 
THE PLEADINGS ON "/ ~<'.'.: O-

BY: 
U.S. MAIL FAX y 

_HAND DELIVERED OVERNIGHT COURIER..,l.!.. 
FEDERAL EXP~ OTHER 

SIGNATIJRH, ...MM ,-iff,f/JcM!.Ju( 

BRIEF IN SUPPORT OF PLAINTIFF'S RESPONSE TO MOTION 
FOR SUMMARY DISPOSITION OF EATON COUNTY ROAD COMMISSION 

-! -
COLLISON & COLLISON 5811 COLONY DRIVEN PO BOX 6010 SAGINAW MI 48608-60 10 TELEPHONE 989.799.3033 
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FACTUAL DEVELOPMENT 

This litigation arises by virtue of a single vehicle accident occurring March 8, 2015 on 

North Mason Road, 500 feet south of its intersection with Kinsel Road. The accident site is 

physically located within Kalamo Township, Eaton County, Michigan. 

A vehicle which was owned by PATRICIA JANE MUSSER and which was being 

operated by MELISSA SUE MUSSER was southbound when the vehicle encountered a large 

water puddle which caused MELISSA SUE MUSSER to lose control and leave the roadway. 

The vehicle rolled over and struck a tree. Annexed hereto as Exhibit A is the Eaton County 

Office of the Sheriff Response to Plaintiff's FOIA Request. The Court will note, at page 14 of 

the Case Supplemental Report that 

"There was a large water puddle north of the driveway at 1915 Mason Road. The 
puddle covered approximately three quarters of the southbound lane.***" 

It was the opinion of Detective Rick Buxton that the pooled water on the .road surface 

caused MELISSA SUE MUSSER to lose control of the vehicle. See Case Supplement Report at 

page 15. 

Annexed hereto as Exhibit B are two photographs depicting the pooled water, the specific 

accident location and the general condition of the roadway at that location. These photographs 

clearly demonstrate the physical characteristics of the water which was allowed to accumulate on 

North Mason Road immediately prior to this fatal accident. These photographs were taken the 

day of the accident and are part of the Road Commission's investigative file. 

BRENDON PEARCE, age 15, was a passenger in the vehicle. He sustained fatal injuries 

as the result of the accident. The present litigation involves a Wrongful Death claim by 

BRENDON's mother, LYNN PEARCE, as Personal Representative for automobile negligence 

-2-
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against MELISSA SUE MUSSER, owner liability against PATRICIA JANE MUSSER and 

liability under the defective highway exception to governmental immunity. See MCL 691.1402. 

Plaintiff's Complaint was filed January 12, 2016 alleging that MELISSA MUSSER was 

negligent in the operation of the motor vehicle owned by PATRICIA JANE MUSSER and that 

the EATON COUNTY ROAD COMMISSION had failed to maintain the roadway in reasonable 

repau. Specifically, Plaintiff alleged in paragraph 15: 

"15. That Defendant, EATON COUNTY ROAD COMMISSION, 
knew or should have known of the dangerous and defective condition 
of southbound North Mason Road approximately 500 feet south of 
Kinsel Road, as the condition was ongoing and reported by local 
residents." 

The Road Commissions response was: 

"Denied, that the relevant area of North Mason Road was dangerous and 
defective. Negligence or wrongdoing on the part of the Road Commission 
is expressly denied for the reason that the allegations regarding same are 
untrue." (Emphasis supplied) 

As the Court can appreciate, the Road Commission, in its Answer, expressly 

acknowledged that it understood the "relevant area" alleged to have been defective on the date of 

the accident. In other words, this admission by the Road Commission obviates any argument 

that it did not have notice of the defect location. 

Allegations of fact are admissible as admissions against interest. Grand Trunk Western R. 

Co. v. Lovejoy, 304 Mich. 35 (1942). Given the fact that Defendant has admitted it knew where 

the defect was located in its Answer, its Motion for Summary Disposition must be denied on this 

basis alone. 

In further support for the proposition that Defendant was properly notified of the defect 

and its location, the Court should be advised that another occupant of the Musser vehicle, Ryan 

Harston, also initiated litigation against the Road Commission. See Eaton County Circuit Court 

-3-
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File No: 15-1226-NI. Harston's Complaint was filed October 8, 2015, three months before the 

present litigation. It is important for this Court to understand that the Harston and Pearce cases 

arise out of the same accident, involving identical facts. 

As a predicate to suit, the injured person (or his estate) is required to provide the 

governmental agency controlling the defective highway with notice of the occurrence, the injury 

and the defect within 120 days from the time the accident occurred. See MCL 691.1404. The 

statutory notice was served by LYNN PEARCE on the EATON COUNTY ROAD 

COMMISSION on May 5, 2015. The minutes of the regular meeting of the Eaton County Board 

of Road Commissioners held on May 12, 2015 (one week after the statutory notice was mailed) 

acknowledges receipt of the notice and the fact that "there was discussion" at that time. See 

Exhibit C. Similarly, the statutory notice was filed on behalf of Harston on June 29, 2015. 

Notices were also provided on behalf of the Estate of MELISSA SUE MUSSER, Deceased and 

John Musser who was also a passenger in the vehicle. In fact, hundreds of pages of documentary 

evidence and nearly as many photographs were provided to the Road Commission within the 

statutory notice period by one or more of the parties identified above and remain part of the Road 

Commission's file . See Exhibit D. 

Defendant's Motion, essentially, alleges that PEARCE'S notice was defective in that it 

was not sufficient to advise the EATON COUNTY ROAD COMMISSION of the nature and 

location of the defective condition. This is simply not true. 

It appears that Defendant's argument simply is that Plaintiff's notice was not specific 

enough in the opinion of defense counsel to satisfy the statutory requirements. It is interesting to 

note, however, that the Road Commission does not claim that it did not have knowledge of the 

location of the defect nor that it did not understand the nature of the defect. Furthermore, 
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remedial actions were taken to obviate the defective condition almost immediately after the 

accident, thus suggesting that the Road Commission knew what the problem was, where the 

problem was and what it needed to do to correct the problem in order to protect the public from 

further injury long before any "notice" was required under the statute. Exhibit E . 

Specifically, the Road Commission was advised by homeowner, Jared Osborn, on June 

25, 2014 that "his property just north of 1915 (Nort~ Mason Road) has standing water in the road 

whenever it rains, it comes gushing off Kinsel and pools on southbound side. Road is lower than 

sides and there is no ditch." See Exhibit F. 

The Court can appreciate, at this juncture, that the Road Commission had "exact notice" of the 

nature and location of the defect and that it was an ongoing problem approximately nine months prior 

to the fatal accident which forms the basis of this litigation. 

Mr. Osborn recontacted the Road Commission on March 12, 2015 (four days after the fatality) 

agam requesting that something be done about the water on the road and requested that a 

representative of the EATON COUNTY ROAD COMMISSION call him with an explanation as to 

why the defective condition continued to exist. The problem was corrected that same day. Exhibit E. 

Most importantly, Defendant was contacted on the day of the accident by Central Dispatch. 

The Road Commission was advised that there was a "bad accident - needs roads closed". The call 

came in at 6:30 p.m. which was approximately 35 minutes after the accident occurred. In response to 

this notification, the Road Commission set 2 "Type II" barricades at the intersections of Mason and 

Kinsel as well as Mason and Valley. Most importantly, a "Type I" barricade was placed at the precise 

location of the pooled water on the southbound lane. 1 See Service Request and photograph marked 

collectively as Exhibit G. 

1 
The "road closed" signs were retrieved by the Road Commission on March 9, 20 I 5. See Exhibit H. 
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Obviously, the Road Commission had actual knowledge of the fact that water was pooling on 

North Mason Road for a minimum of nine months prior to the fatal accident which took the life of 

BRENDON PEARCE. Certainly, the Road Commission had actual knowledge of the nature and 

location of the defect within the statutory 120 period. In fact, it appears that the Road Commission 

had actual knowledge of the nature and location of the defect within 35 minutes of the accident 

occurrence. 

Despite the foregoing, the Road Commission now claims that the notice provided by LYNN 

PEARCE, as Personal Representative of her deceased son was somehow insufficient to place the 

Road Commission on notice of the nature and extent of the defect. Obviously, this position is 

untenable. 

For the reasons stated below, Defendant's Motion must be denied and Plaintiff must be 

awarded her costs and attorney fees. 

STANDARD OF REVIEW 

A movant can demonstrate that it is entitled to governmental immunity by either (1) 

showing that it has immunity based on the allegations in the pleadings, or (2) by demonstrating 

that it has immunity using supporting affidavits, deposition testimony, admissions, or other 

documentary evidence. Yono v. Dep't of Transp (On Remand), 306 Mich.App 671, 679; 858 

NW2d 128 (2014), Iv gtd 497 Mich. 1040 (2015). 

"In reviewing a motion for summary disposition under MCR 2.116(C)(7), a court 

considers the affidavits, pleadings, and other documentary evidence presented by the parties and 

accepts the plaintiffs well-pleaded allegations as true, except those contradicted by documentary 

evidence." McLean v. Dearborn, 302 Mich.App 68, 72-73; 836 NW2d 916 (2013). 
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When a motion is brought under MCR 2.116(C)(7) with supporting documentary 

evidence, the "challenge is similar to one under MCR 2.116(C)(l O)," and "the movant may 

establish that, given the undisputed facts of the case, he or she is entitled to immunity as a matter 

of law, notwithstanding the plaintiffs allegations." Yono (On Remand), 306 Mich.App at 679. 

"[T]he relevant rules applicable to a motion under MCR 2.116(C)(l 0) apply equally to a 

factual challenge under MCR 2.116(C)(7)." Id. at 677 n 1. If a moving party properly supports its 

motion with documentary evidence that, "if left unrebutted, would show that there is no genuine 

issue of material fact that the movant has immunity, [then] the burden shifts to the nonmoving 

party to present evidence that establishes a question of fact as to whether the movant is entitled 

to immunity as a matter of law." Id. at 679-680. "[A]ny documentation that is provided to the 

court .. . must be admissible evidence," Plunkett v. Dep't ofTransp, 286 Mich.App 168, 180; 779 

NW2d 263 (2009), and the documentary evidence is to be considered in a light most favorable to 

the nonmoving party, Snead v. John Carlo, Inc, 294 Mich.App 343, 354; 813 NW2d 294 (2011). 

"If the trial court determines that there is a question of fact as to whether the movant has 

immunity, the court must deny the motion." Yono (On Remand), 306 Mich.App at 680. "A 

question of fact exists when reasonable minds could differ as to the conclusions to be drawn 

from the evidence." Dextrom v. Wexford Co, 287 Mich.App 406, 416; 789 NW2d 211 (2010). 

However, "[i]f no [ material] facts are in dispute, or if reasonable minds could not differ 

regarding the legal effect of the facts, the question whether the claim is barred by governmental 

immunity is an issue of law." Willett v. Charter Twp of Waterford, 271 Mich.App 38, 45; 718 

NW2d 3 86 (2006) ( quotation marks and citation omitted; second alteration in original). 
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LAW AND AUTHORITY 

THE STATUTORY NOTICE REQUIREMENT 

M CL 691 .1404 provides in relevant part: 

"(1) As a condition to any recovery for injuries sustained by reason 
of any defective highway, the injured person, within 120 days from 
the time the injury occurred, * * * shall serve a notice on the governmental 
agency of the occurrence of the injury and the defect. The notice shall 
specify the exact location and nature of the defect, the injury sustained 

and the names of the witnesses known at the time by the Claimant.*** 

THE PURPOSE OF THE STATUTORY NOTICE 

The notice need not be provided in a particular form. It is sufficient if it is timely and 

contains the requisite information. Burise v. City of Pontiac, 282 Mich.App. 646 (2009). 

Notice provisions permit the governmental agency to be apprised of possible litigation 

against it and to be able to investigate and gather evidence quickly to evaluate the claim. Blohm 

v. Emmet County Bd. of County Road Com 'rs 223 Mich.App. 383 , appeal denied 586 (1997). 

The principal purpose to be served by requiring notice of injury is to provide 

governmental agency with the opportunity to investigate the claim while the evidentiary trail is 

still fresh and to remedy the defect before other persons are injured. Hussey v. City of 

Muskegon Heights 36 Mich.App. 264 (1971) . Also see Lawson v. City of Niles, unpublished 

opinion per curiam of the Court of Appeals, issued January 8, 2009 (Docket No. 280797), p. 2, 

2009 WL 50066 (Exhibit I). 

However, the notice need only be understandable and sufficient to bring the 

important facts to the governmental entity's attention. Brown v. City of Owosso, 126 Mich 91 

(1901 ). Thus, a liberal construction of the notice requirements is favored. Meredith v. City of 

Melvindale, 381 Mich. 572 (1969). 
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As noted above, the Road Commission does not claim that it did not have knowledge of 

the location of the defect nor that it did not understand the nature of the defect immediately after 

it occurred. Further, corrective measures were undertaken within days of the accident to prevent 

additionally accidents from occurring. Consequently, it is unclear what additional information 

Defendant claims it needs to be put on notice of something it was already aware of. 

The court should also be advised that no discovery has yet been undertaken by the parties 

to this litigation. Perhaps the depositions of appropriate representatives of the Road Commission 

should be obtained before a ruling on the present motion to determine what more they could 

possibly require in order to "investigate the claim while the evidentiary trail is still fresh and to 

remedy the defect before other persons are injured." At a minimum, it appears that Defendant's 

motion is premature. 

SUFFICIENCY OF THE NOTICE 

The requirement should not receive so strict a construction "as to make it difficult for the 

average citizen to draw a good notice .... " Kustasz v. Detroit, 28 Mich. App. 312, 315 (1970), 

quoting Meredith, 381 Mich. at 579, quoting Brown, 126 Mich. at 94-95"[A] notice should not 

be held ineffective when in 'substantial compliance with the law .... " Smith v. City of Warren, 11 

Mich. App. 449, 455 (1968), quoting Ridgeway v. City of Escanaba, 154 Mich. 68 (1908) 

( emphasis added). A plaintiff's description of the nature of the defect may be deemed to 

substantially comply with the statute when "[ c ]oupled with the specific description of the 

location, time and nature of injuries .. .. " Jones v. Ypsilanti, 26 Mich. App. 574, 584 (1970); see 

also Barribeau v. Detroit, 147 Mich. 119, 125, (1907) ("In determining the sufficiency of the 

notice ... the whole notice and all of the facts stated therein may be used and be considered to 

determine whether it reasonably apprises the officer upon whom it is required to be served of the 
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place and the cause of the alleged injury."). (Emphasis supplied). "Some degree of ambiguity in 

an aspect of a particular notice may be remedied by the clarity of other aspects. " Jones, 26 

Mich. App. at 584, quoting Smith, 11 Mich. App. At 455. 

The Supreme Court has held that this statutory notice provision 1s clear and 

unambiguous; thus, it must be enforced as written. Rowland v. Washtenaw Co. Rd. Comm., 477 

Mich. 197, 219 (2007). But notice "is sufficient if it is timely and contains the requisite 

information," and notice does not need to be provided in a particular format. Plunkett at 176. The 

Court has held that substantial compliance with the statutory notice requirements is sufficient. Id. 

at 177, 779; see also McLean v City of Dearborn, 302 Mich App 68 (2013) at 75 . And the 

information required by the statute "does not have to be contained within the plaintiffs initial 

notice; it is sufficient if a notice is received by the governmental agency within the 120-day 

period that contains the required elements." Id. At 74-75. (Emphasis supplied). 

In Rowland the Supreme Court overruled a line of cases that held that, absent of showing 

of actual prejudice to the defendant-government, a plaintiffs failure to comply with the highway 

exception notice provision was not fatal. Id. at 200. The Rowland plaintiff failed to provide the 

required notice within 120 days. Id. at 201. The Rowland Court found this error fatal to the 

plaintiffs case, concluding that "MCL 691.1404 is straightforward, clear, unambiguous, and not 

constitutionally suspect. Accordingly, we conclude that it must be enforced as written." Id. at 

219. Rowland did not discuss the "exact location" language at issue in this case, but it clearly 

dictates that MCL 691.1404 is to be enforced as written. Rowland did not discuss "substantial 

compliance" with the notice provision, but rather only removed any required showing of "actual 

prejudice". 

-10-
COLLJSON & COLLISON 5811 COLONY DRIVEN PO BOX 6010 SAGINAW MI 48608-60LOTELEPHONE 989.799.3033 



Appendix 4 - Pearce's 2016 Summary Disposition Response

0035a

R
EC

EIV
ED

 by M
SC

 8/28/2020 11:26:03 A
M

In Plunkett, the defendant argued that it was entitled to summary disposition because the 

plaintiffs notice was insufficient under MCL 691.1404 as it did not contain "a strictly accurate or 

correct identification of the alleged highway defect, and the alleged defect was not actionable 

under "uncontested standards for maintaining asphalt pavement." Id. at 174, 179. The Supreme 

Court concluded that a plaintiff need only substantially comply with the notice provision, insofar 

as a plaintiff should not be held to the standard of a hypertechnical and hyperdetailed recitation 

of the precise location of the defect. Id. at 177-179. Rather, the plaintiff must only provide a 

sufficiently accurate description of the nature and location of the defect that the reader is not left 

with any real doubt as to where and what the defect is. 

In McLean Plaintiff, who was a pedestrian, broke her foot when she tripped and fell while 

stepping off a sidewalk onto a road. She brought a personal injury action against that City of 

Dearborn. Notice of the accident was provided to the city 5 days later. Approximately 2 months 

after the accident, a letter was authored by Plaintiff counsel which provided additional 

information regarding the location of the defect and Plaintiff's injuries. 

Plaintiff filed a Complaint in the Circuit Court and Defendant filed its Motion for 

Summary Disposition, arguing that Plaintiff failed to provide adequate pre-suit notice of her 

claim pursuant to MCL 691.1404. Among other things, the City of Dearborn argued that 

Plaintiff had failed to provide the exact nature of the defect and the injury sustained. 

The McLean Court held that the required information does not have to be contained 

within the Plaintiff's initial notice; it is sufficient if a notice is received by the governmental 

agency within the 120 day period which contains the required elements. 

In the present case, the notice submitted by PEARCE clearly identifies the location as 

occurring on North Mason Road approximately 500 feet south of the intersection with W. Kinsel 
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Highway, Kalamo Township, Eaton County Michigan. The notice also clearly identifies the 

nature of the defect, i.e. that water was allowed to pool on the roadway which, when encountered 

by MELISSA MUSSER, caused her to leave the roadway. The notice specifically "reserves the 

right to assert additional defects as same may become known". 

Furthermore, the concluding paragraph of the notice specifically requests that "If any 

further information is desired or deemed necessary, [The Road Commission] may contact the 

attorneys who are: Collison & Collison, Attorney at Law, 5811 Colony Drive, North, P. 0. Box 

6010, Saginaw, Michigan 48608-6010, telephone: (989) 799-3033". No such request was ever 

made by the Road Commission, presumably because all of the information required by defendant 

was already within its possession. 

In addition to the notice provided by PEARCE, the Road Commission was also in 

possession of Harston's notice which Defendant concedes within its Brief in Support of Motion 

for Summary Disposition is proper. The Road Commission also received notice from MELISSA 

SUE MUSSER and John Musser. Consequently the Defendant did have "a notice" within the 

statutory period. In fact, it had at least four "notices". It is hard to imagine what additional 

information the Road Commission might require in that it was fully apprised of all relevant facts 

within the statutory period, regardless of whom provided such notice. 

A remarkably similar situation occurred in Plunkett. 

In that case Holly Plunkett lost control of her minivan as she traveling south on US-1 27 

in Clare County. At the time of the accident it was raining and the road surface was wet. She 

apparently lost control due to the presence of an "unnatural accumulation of rain fall" which was 

allowed to pool or collect on the roadway. Likewise, in the present case, Plaintiff claims that 
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MELISSA SUE MUSSER lost control of her vehicle because of the unnatural collection of water 

on the roadway. 

Much like the present case, the Department of Transportation raised a purely technical 

objection to Plaintiff's pre-suit notice. M-DOT alleged that the notice did not contain a "strictly 

accurate or correct identification of the alleged highway defect". 

The Plunkett notice stated,' in pertinent part: 

"Please accept this letter as notice of intention to file a claim against the Michigan 
Department of Transportation on behalf of our clients in connection with an incident 
that occurred on May 19, 2005, at approximately 8:30 p.m. on Southbound US-127, 
at or near Bailey Road, Clare County, Michigan. 

The claim arose when Holly Marie Plunkett struck standing/pooled water on the 
roadway's surface while driving, which then caused her vehicle to hydroplane out of 
control and strike a tree on the west side of the roadway. The standing/pooled water on 
the roadway was caused by excessive and uneven wear, and/or lack of drainage due to 
uneven and unreasonable wear, and/or failure to maintain the roadway in a reasonably 
safe manner. "(Emphasis supplied). 

The above description of the location and nature of the defect was deemed sufficient to 

put the governmental authority on notice as to where the accident occurred. Plunkett's notice 

"reasonably apprised M-DOT of the nature of the defect". 

As the Plunkett Court stated: 

"T]he requirement should not receive so strict a construction as to make it difficult for the 
average citizen to draw a good notice .... " "[A] notice should not be held ineffective when 
in 'substantial compliance with the law .... " "A plaintiffs description of the nature of the 
defect may be deemed to substantially comply with the statute when "[ c Joupled with the 
specific description of the location, time and nature of injuries .... " " 'Some degree of 
ambiguity in an aspect of a particular notice may be remedied by the clarity of other 
aspects.' " at page 269 (internal citations omitted) (Emphasis in the original). 

The notice provided by Plaintiff to Defendant in the present case, at a minimum, was "a 

sufficiently accurate description of the nature and location of the defect [such] that the [Road 

Commission was] not left with any real doubt as to where and what the defect is." 
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Finally, given the fact that no discovery has been conducted, Plaintiff believes that 

Defendant's motion is, at best, premature. 

WHEREFORE, Plaintiff, LYNN PEARCE, Personal Representative of the Estate of 

BRENDON PEARCE, Deceased prays this Court deny Defendant, EATON COUNTY ROAD 

COMMISSION's Motion for Summary Disposition and enter Order thereon together with costs 

and attorney fees to be assessed. 

Dated this 20th day of April, A. 

BUSINESS ADDRESS: 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, Michigan 48608-6010 
(989) 799-3033 
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-~ 

STATE OF MICHIGAN 

IN THE CIRCUIT COIJRT 10R THE COUNTY or EATON 

LYNN PEARCE, Personal Rcpae.ntative of 
the Escate ofBRENOON PEARCE, Deceased 

Plaintiff; 
-vs-

nm EATON COUNfY ROAD COMMISSION, 
LA WRBNCE BENTON, Personal Representative 
of the Estate of MELISSA SUB MUSSER, Deceased 
and PATRICIA JANE MUSSER, 

Defendants. 

COLLISON & COWSON 
BY: JOSEPH T. COLLISON, J.D. (P34210) 
Attorneys for Plaintiff 
S811 O>lony Drive, North 
P.O. Box 6010 
Sagioaw, Michigan 48608-6010 
Tdepbme: (989) 799-3033 

GARAN LUCOW MILLERP.C. 
BY: TIIOMAS S. BARGER (P54968) 
Attorney for Defendants, Lawrence Benton, PR 

I 

of the Est. of Melissa Musser, Dec. and Patricia Musser 
S04 S. Creyts Road, Ste. A 
Lansing. Michigan 48917-8267 
Telephone: (S17)327-0300 

SMl'IH HAUGHEY RICE & ROEGGE PC 

File No. 16-29-NI 

HON. EDWARD I. GRANT (P14272) 

BY: DBMETRIOS ADAM TOUNTAS (P68579) 
Attomey for Defendant, Eaton County Road Commission 
100 Monroe Center St NW 
Grand Rapids, Ml 49S03-2802 
Telephone: (616) 774-8000 

I 
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l. 

ORDER DENYING THE EATON COUNTY ROAD COMMISSION'S 
MOTION FOR SUMMARY DISPOSITION 

AT A SESSION OF SAID COURT, HELD AT THE COUR1110USE, 
IN THE CITY OF CHARLOITE, COUNTY OF EA TON, STA TE OF MICI-IlOAN 

ON THIS ;lLa_ DAY OF {Vl4<g , A.D., 2016 

PRESENT: HONORABLE ~ma, J. GRA:N1, CIRCUIT JUDGE 
Jt>k11- Ma·VYl-v 

UPON READING AND FILING of the EATON COUNTY ROAD 
COMMISSION'S Motion for Summary Disposition and Plaintiff's Response thereto, the 
Court having entertained Oral Argument, having reviewed the Legal Authority as cited, 
and otherwise being fully advised in the premises. 

NOW THEREFORE IT IS HEREBY ORDERED that Defendant's Motion be and 
the same is hereby denied for the reasons set forth within this Court's May 5, 2016 
Opinion and Findings. 

~~JQJjN 0.MAURER 

COUNTERSIGNED: 

DEPUTY CLERK 
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Case No: 
Circuit: 
 
Court of Appeals: 

Michigan Court of Appeals 
 

DOCKETING STATEMENT 
 
Please read before completing form. 

 MCR 7.204(H) and 7.205(D)(3) require an appellant in a civil action to complete and file a 
docketing statement within 28 days after the claim of appeal is filed or the application for 
leave to appeal is granted.  Failure to timely file this document may lead to dismissal of the 
appeal.  An appellee may respond by filing a separate docketing statement. 

 This document will be used to screen the appeal for suitability and eligibility for the 
settlement conference program, and will be used to help resolve jurisdictional and transcript 
issues.  It is important that you complete this form accurately and legibly. 

 The issues identified in the docketing statement do no limit appellant’s presentation of the 
issues in appellant’s brief.  Omission of an issue in the docketing statement will not provide 
a basis for a motion to strike appellant’s brief. 

1. Case Name: 
 Appellant Appellant 
 Appellee Appellee 
 
Name of first Plaintiff Name of first Defendant 
 

(10/06)  E-File Docketing Statement  page 1 

 
 
 
 
 

Address: 
 
 
Telephone No: 

Address: 
 
 
Telephone No: 

 
 
 
 
 
 
 

Attorney Name: Bar No: 
 

Address: 
 
 
Telephone No: 

Attorney Name: Bar No: 
 

Address: 
 
 
Telephone No: 

2.  A bankruptcy or other proceeding has been filed which affects this Court’s jurisdiction over 
this appeal. 

 
 
 
 

Identify and explain. 

3. There are pending or prior appeals in the Court of Appeals or Supreme Court which arose 
out of the same transaction, lower court case, or between the same parties. 

 
 
 
 

Specify case name, lower court number, appellate court number(s), and citation, if available. 

4. I am aware of the following pending appeals in the Court of Appeals or Supreme Court 
raising the same or closely related issues. 

 
 
 
 

Specify case name, lower court number, appellate court number(s), and citation, if available. 

16-29-NI

333387

Lynn Pearce, as Personal Rep.
✔

Joseph T. Collison 34210
5811 Colony Dr. Nort, P.O. Box 6010 
 Saginaw, MI 48608-6010

(989) 799-3033

Eaton County Road Commission

✔

Stephanie Hoffer 71536
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 

(616) 774-8000

✔

Streng v Bd. of Mackinac Cnty. Rd. Comm'rs, Circuit Court No. 2013-007445-NI; COA Docket No. 
323226 - publication citation pending; MSC 154034
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(10/06)  E-File Docketing Statement  page 2 

5.  Identify all the lower court hearings. 
Type of proceeding (i.e. motion, trial, etc.) Date(s) Occurred Court Reporter 

   

   

   

 
6.  Nature of case: 

a. If the lower court case number provided on page 1 does not include a suffix, please specify 
the circuit court case code (i.e. NI, CK, etc):   

 
b. Identify the procedural nature of the case being appealed. 

 arbitration bench trial post-judgment action declaratory judgment 
 interlocutory matter jury trial summary disposition 
 administrative proceeding (specify agency)   
 other (i.e. default judgment)   
 
7.  Briefly describe the nature of the action and the result in the trial court.  Conclusory statements 
such as “the judgment of the trial court is not supported by law” are unacceptable.  Attach 
additional pages as needed. 
 
 
 
 
 
 
 
8.  Briefly state the issues to be raised in this appeal.  Attach additional pages as needed. 
 
 
 
 
 
 
9.  The amount and terms of the judgment appealed are: 
 
 
 
 
 
10.  Settlement negotiations.  (Check all boxes that apply.) 
 Settlement negotiations have been conducted or are scheduled. 
 Settlement is unlikely. 
 Other   
 
 
 Date: Signature:  /s/  
                (mm/dd/yyyy)                  

Motion for Summary Disposition April 28, 2016 Angela L. Curtiss, CER 6183

✔

This is an auto-negligence action.  Brendon Pearce suffered fatal injuries in the accident, and his Estate 
filed suit against the driver's Estate, the vehicle owner, and the Eaton County Road Commission.  The 
Road Commission filed a Motion for Summary Disposition arguing that Plaintiff failed to comply with the 
notice requirement set forth in MCL 691.1404, and therefore, failed to properly plead an exception to 
governmental immunity.  The trial court denied the Motion, and the Road Commission timely filed this 
Appeal.

Did Plaintiff fail to properly plead an exception to governmental immunity where it did not serve Eaton 
County with a notice specifying the exact location and nature of the defect within 120 days from the time 
the injury occurred?

✔

07/11/2016 Stephanie C. Hoffer (P71536)
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STATE OF MICHIGAN

IN THE COURT OF APPEALS
____________

LYNN PEARCE, Personal Representative of the 
Estate of BRENDON PEARCE, Deceased,

Plaintiff-Appellee,

v

THE EATON COUNTY ROAD COMMISSION, 

Defendant-Appellant,

LAWRENCE BENTON, Personal Representative of 
the ESTATE OF MELISSA SUE MUSSER, 
Deceased; and PATRICIA JANE MUSSER,

Defendants.

COA DOCKET NO. 333387

Eaton County Circuit Court
Case No.  16-29-NI 

Joseph T. Collison, J.D. (P34210)
COLLISON & COLLISON
Attorneys for Plaintiff/Appellee Pearce
5811 Colony Drive, North
P.O. Box 6010
Saginaw, MI  48608-6010
(989) 799-3033

Stephanie C. Hoffer (P71536)
D. Adam Tountas (P68579)
SMITH HAUGHEY RICE & ROEGGE
Attorneys for Defendant/Appellant Eaton County 
Road Commission
100 Monroe Center NW
Grand Rapids, MI 49503-2802
(616) 774-8000
shoffer@shrr.com

Thomas S. Barger (P54968)
Garan Lucow Miller PC
Attorneys for Defendants Estate of Melissa Sue 
Musser and Patricia Jane Musser
504 S. Creyts Road, Suite A
Lansing, MI  48917
(517) 327-0300

EATON COUNTY ROAD COMMISSION’S BRIEF ON APPEAL

***ORAL ARGUMENT REQUESTED***
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STATEMENT OF THE BASIS OF JURISDICTION

This Claim of Appeal arises out of the trial court’s denial of Defendant-Appellant Eaton 

County Road Commission’s Motion for Summary Disposition based on the defense of governmental 

immunity.  The Order denying Defendant’s Motion for Summary Disposition was entered on May 26, 

2016, and was a “final order” pursuant to MCR 7.202(6)(a)(v).  (Exhibit 1).   Defendant-Appellant 

timely filed its Claim of Appeal on June 14, 2016, which is within 21 days of the entry of the Order, 

vesting this Court with jurisdiction.  See MCR 7.203(A)(1); MCR 7.204(A)(1)(a).   

INTRODUCTION AND 
STATEMENT OF QUESTIONS INVOLVED

The underlying litigation arises out of a single car crash in Eaton County.  In addition to suing 

the driver and owner of the underlying vehicle, Plaintiff also sued the Eaton County Road 

Commission.  Road commissions are governmental agencies that are generally immune from suit.  

There are several exceptions to immunity, including the “highway exception.”  The highway 

exception is a narrowly drawn immunity exception that allows suit when a governmental agency fails 

to maintain a highway in reasonable repair.  Here, Plaintiff attempts to rely on the highway exception 

in his claim against the Road Commission, an entity which had no involvement in the underlying 

crash.  

However, a plaintiff cannot rely on the highway exception unless he or she first strictly 

complies with the requisite notice period.  The notice period is set forth in MCL 691.1404(1), which 

states:

As a condition to any recovery for injuries sustained by reason of any 
defective highway, the injured person, within 120 days from the time the 
injury occurred, except as otherwise provided in subsection (3) shall serve 
a notice on the governmental agency of the occurrence of the injury and 
the defect.  The notice shall specify the exact location and nature of the 
defect, the injury sustained and the names of the witnesses known at the 
time by the claimant. [Emphasis supplied.]
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In this case, the Road Commission filed a Motion for Summary Disposition arguing that 

Plaintiff’s Notice was defective because it only provided the approximate location of the accident and 

not the “exact location and nature of the defect” in the highway.  Plaintiff’s Notice set forth the 

following as the location of the “occurrence:” 

North Mason Road, approximately 500 feet South of the intersection with 
West Kinsel Highway, Kalamo Township, Eaton County, Michigan.  

Plaintiff’s Notice is attached as Exhibit 2.

Based on the police report (Exhibit 3), it was apparent that Plaintiff described the location of 

the crash, and not the location of the defect.  As such, the Road Commission filed a Motion for 

Summary Disposition arguing that Plaintiff failed to file a valid Notice, and therefore, the Road 

Commission remained immune from suit.  

The trial court issued an “Opinion and Findings” on May 5, 2016 (Exhibit 4), in which it held 

that the Notice was “sufficient and substantially complie[d] with the statute requirements,” and 

instructed Plaintiff to prepare an Order.  After the Opinion issued, and only two days before the order 

was entered, a panel of this Court issued Streng v Bd. Of Mackinac Cnty. Rd. Comm’rs, __ Mich App 

__; 2016 Mich. App. LEXIS 1054 (Docket No. 323226) (Exhibit 5), holding that the applicable notice 

provision due to road commissions was not MCL 691.1404(1), but rather MCL 224.21(3), which only 

requires the notice to “set forth substantially” the location and nature of the defect, as opposed to 

“exactly” set forth.  As Streng is published, if it applies retroactively, it would be binding on this case.  

But it should have prospective application only.  Further, Streng was wrongly decided, and if Streng is 

deemed binding in this case, the Road Commission requests that this Panel acknowledge Streng was 

wrongly decided and declare a conflict.  
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Therefore, the issues presented for this Court to resolve can be succinctly stated as follows:

I. DID THE PANEL IN STRENG v BD. OF MACKINAC CNTY. RD. 
COMM’RS WRONGLY DECIDE THAT MCL 224.21 APPLIED INSTEAD 
OF MCL 691.1404 BECAUSE THE CONTENTS OF THE NOTICE IS A 
SUBSTANTIVE REQUIREMENT NECESSARY TO ESTABLISH 
LIABILITY AND BINDING PRECEDENT DICTATES THAT CONFLICT 
REGARDING LIABILITY ARE RESOLVED IN FAVOR OF THE 
GOVERNMENT TORT LIABILITY ACT?

Plaintiff-Appellee has not answered this question, but presumably would answer: No.

Defendant-Appellant says: Yes.

The trial court did not reach this question.

II. SHOULD STRENG v BD. OF MACKINAC CNTY. RD. COMM’RS APPLY
TO THIS CASE WHEN PLAINTIFF DID NOT PRESERVE A 
CHALLENGE TO THE APPLICABILITY OF THE GTLA AND STRENG
CHANGED ESTABLISHED LAW?

Plaintiff-Appellee has not answered this question, but presumably would answer: Yes.

Defendant-Appellant says: No.

The trial court did not reach this question.

III. DID PLAINTIFF FAIL TO COMPLY WITH MCL 691.1404(1), WHICH 
REQUIRES A PLAINTIFF TO PROVIDE THE “EXACT” LOCATION 
AND NATURE OF THE DEFECTIVE CONDITION, WHERE PLAINTIFF 
ONLY PROVIDED THE APPROXIMATE LOCATION OF THE 
ACCIDENT?

Plaintiff-Appellee says: No.

Defendant-Appellant says: Yes.

Trial Court says: No.
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STATEMENT OF MATERIAL FACTS

On March 8, 2015, Brendan Pearce was one among a number of passengers in a vehicle 

driven by Defendant Melissa Musser (“Ms. Musser”).  Ms. Musser lost control of the vehicle, which 

left the roadway and struck a tree.  (Exhibit 6, Complaint, ¶ 16).  Mr. Pearce suffered fatal injuries in 

the crash. 

On May 5, 2015, Plaintiff Lynn Pearce, acting on behalf of the Estate of Brendan Pearce, 

mailed a document titled “Notice to Eaton County of Fatal Injuries Due to Defective Highway.”  

(Exhibit 2, May 5, 2015 Notice).  With respect to the crash, that notice provided the following 

regarding the “place of occurrence”:

PLACE OF OCCURRENCE: North Mason Road, approximately 500 
feet South of the intersection with West Kinsel Highway, Kalamo 
Township, Eaton County, Michigan.  (Exhibit 2, May 5, 2015 Notice).

However, the notice did not provide any information regarding the location of any alleged 

defect.  

Plaintiff then proceeded to file her Complaint against the Eaton County Road Commission, 

among other parties, on January 4, 2016.  Although she did not plead it discretely, the Plaintiff was 

seeking relief under the GTLA’s highway exception to governmental immunity.  Notwithstanding, 

her Complaint also included allegations of negligence and a claim under the GTLA’s public-building 

exception.

On February 10, 2016, the Road Commission filed a Motion for Partial Summary Disposition, 

stating that the broad protections of governmental immunity insulate the Road Commission from any 

liability for negligence, and further still, that the facts as pled did not implicate the public-building 

exception of the GTLA.  However, before hearing, Plaintiff agreed to proceed solely with her claims 

brought under the highway exception to governmental immunity.  The Road Commission 

subsequently withdrew its Motion for Partial Summary Disposition.
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Thereafter, the Road Commission filed a new dispositive motion based upon the Plaintiff’s 

failure to file a compliant statutory pre-suit notice.  The Court denied that motion in an Order entered 

May 26, 2016.  This appeal followed.

STANDARD OF REVIEW

Whether a governmental agency is immune from suit is an issue of law that this Court reviews 

de novo.  See Rowland v Washtenaw Co Rd Comm, 477 Mich 197, 202; 731 NW2d 41 (2007).  The 

applicability of a statute is also a question of law that is reviewed de novo.  Id.

MCR 2.116(C)(7) allows summary disposition where a claim is barred because of immunity 

granted by law.  A motion brought under that subrule may be supported by documentary evidence, 

but does not need to be where the issue can be resolved by the pleadings alone.  Maiden v Rozwood, 

461 Mich 109, 119; 597 NW2d 817 (1999).  The contents of the complaint are accepted as true unless 

contradicted by documentary evidence submitted by the movant.  Patterson v Kleiman, 447 Mich 

429, 434, note 6; 526 NW2d 879 (1994).  Additionally, if the facts are not in dispute and reasonable 

minds could not differ concerning the legal effect of those facts, whether a claim is barred by 

immunity is a question for the Court to decide as a matter of law.  Diehl v Danuloff, 242 Mich App 

120, 123; 618 NW2d 83 (2000).

LAW AND ANALYSIS 

On May 26, 2016, a panel of this Court issued Streng v Bd. Of Mackinac Cnty. Rd. Comm’rs, 

__ Mich App __, __ NW2d __ (2016) (COA Docket No. 323226) (Exhibit 5).  Streng changed the 

legal landscape significantly, holding that the “exact” standard of MCL 691.1404 does not apply to 

notices provided to county road commissions, but rather a more relaxed standard applies.  Thus, 

before addressing the sufficiency of Plaintiff’s Notice, in order we must first determine the 

appropriate notice standard.
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I. THE PANEL IN STRENG v BD. OF MACKINAC CNTY. RD. COMM’RS 
WRONGLY DECIDED THAT MCL 224.21 APPLIED INSTEAD OF MCL 
691.1404 BECAUSE THE CONTENTS OF THE NOTICE IS A 
SUBSTANTIVE REQUIREMENT NECESSARY TO ESTABLISH 
LIABILITY AND BINDING PRECEDENT DICTATES THAT CONFLICT 
REGARDING LIABILITY ARE RESOLVED IN FAVOR OF THE 
GOVERNMENT TORT LIABILITY ACT.

In addition to different notice-waiting periods, MCL 224.21 has a relaxed content requirement.  

Here is a comparison of the two statutes:

MCL 691.1404 MCL 224.21

(1) As a condition to any recovery for 
injuries sustained by reason of any 
defective highway, the injured person, 
within 120 days from the time the injury 
occurred, except as otherwise provided in 
subsection (3) shall serve a notice on the 
governmental agency of the occurrence of 
the injury and the defect.  The notice 
shall specify the exact location and 
nature of the defect, the injury 
sustained and the names of the 
witnesses known at the time by the 
claimant.

(2) The notice may be served upon any 
individual, either personally, or by 
certified mail, return receipt requested, 
who may lawfully be served with civil 
process directed against the governmental 
agency…. 

(2) A county shall keep in reasonable repair, 
so that they are reasonably safe and 
convenient for public travel, all county 
roads, bridges, and culverts that are within 
the county’s jurisdiction, are under its care 
and control, and are open to public travel.  
The provisions of law respecting the 
liability of townships, cities, villages, 
and corporations for damages for 
injuries resulting from a failure in the 
performance of the same duty 
respecting roads under their control 
apply to counties adopting the county 
road system….

(3) As action arising under subsection (2) 
shall be brought against the board of  
county road commissioners of the county 
and service shall be made upon the clerk 
and upon the chairperson of the board.  
The board shall be named in the process 
as the “board of county road 
commissioners of the county of…”.  Any 
judgment obtained against the board of 
county road commissioners in the action 
shall be audited and paid from the county 
road fund as are other claims against the 
board of county road commissioners.  
However, a board of count road 
commissioners is not liable for damages 
to person or property sustained by a 
person upon a county road … unless 

Appendix 7 - Road Commission's 2016 COA Brief on Appeal

0056a

R
EC

EIV
ED

 by M
SC

 8/28/2020 11:26:03 A
M



7

S
M

IT
H

 H
A

U
G

H
E

Y
 R

IC
E

 &
 R

O
E

G
G

E
, 

A
P

ro
fe

ss
io

na
l 

C
or

po
ra

ti
on

the person serves or causes to be served 
within 60 days after the occurrence of 
the injury a notice in writing upon the 
clerk and upon the chairperson of the 
board of county road commissioners.  The 
notice shall set forth substantially the 
time when and place where the injury 
took place, the manner in which it 
occurred, the known extent of the injury, 
the names of any witnesses to the 
accident, and that the person receiving the 
injury intends to hold the county liable for 
damages.  This section applies to all 
county roads whether they become county 
roads under this chapter or under Act No. 
59 f the Public Acts of 1915, being 
sections 247.418 to 247.481 of the 
Michigan compiled laws.

In Ross v Consumers Power Co. (On Rehearing), the Court held that the goal of resolving 

conflicts between GTLA and other statutes is to “create a cohesive, uniform, and workable set of rules 

which will readily define the injured party’s rights and the governmental agency’s liability.”  Ross v 

Consumers Power Co (On Rehearing, 420 Mich 567, 596; 363 NW2d 641 (1984).  The panel in 

Streng recognized that “[h]aving two sets of rules that vary depending on the type of agency being 

sued is contrary to this goal of uniformity.”  Streng at *14.  The panel also properly noted that 

pursuant to the second sentence of MCL 224.21(2), the GTLA governs issues of liability. Id. (“The 

language of MCL 224.21(2), when read closely, dictates that only the GTLA’s provisions of law that 

deal with “liability” apply to counties and that under MCL 691.1402(1), procedural and remedial 

provisions should be those of MCL 224.21.”).  

Despite recognizing the proper rules governing interpretation in the unique circumstance of 

conflicts between GTLA and other statutes, the panel in Streng failed to apply the proper rules.  

Rather, it relied on the general rule of statutory interpretation that the more specific statute governs.  
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That application is erroneous not only because Ross set forth a different standard of statutory 

interpretation in the circumstances, and applying the plain language of both statutes demonstrates that 

the content of the notice is related to liability, not procedure as interpreted by the panel in Streng.    

That is where the panel erred.  Section 1402 conditions liability on a compliant notice.  It is a 

substantive requirement, therefore, under Ross, the GTLA provision trumps.

Guidance in distinguishing matters of substance from matters of procedure can be found in 

McDougall v Schanz, 461 Mich 15; 597 NW2d 148 (1999).   There, in the context of considering the 

validity of conflicting rules of evidence, the Michigan Supreme Court set forth the analysis for 

distinguishing between legislature rules of substance and rules of procedure.  Id.  The appropriate 

inquiry is whether there is a “clear legislative policy reflecting considerations other than the judicial 

dispatch of litigation.”  Id. at 29.  In other words, is the statute “a result of policy considerations over 

and beyond matters involving the orderly dispatch of judicial business?” Id. at 31.

The content of a compliant notice is not a matter of procedure.  It is a declaration of policy by 

the legislature – a governmental agency’s potential liability is conditioned on the contents of the 

notice.  Rather, the legislature is setting forth the circumstances under which a governmental agency 

will not have immunity.  

Under the plain language of the statutes, the content of the notice relates to liability, and under 

the proper analysis the content requirements are not procedural.  Therefore, to the extent the notice 

provisions conflict, the GTLA trumps pursuant to Ross, and “exact” notice is required.  Streng was 

incorrectly decided because it did not include this analysis.
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II. STRENG v BD. OF MACKINAC CNTY. RD. COMM’RS SHOULD NOT BE
APPLIED TO THIS CASE BECAUSE PLAINTIFF DID NOT PRESERVE 
A CHALLENGE TO THE APPLICABILITY OF THE GTLA AND 
STRENG CHANGED ESTABLISHED LAW.

Streng changed the legal landscape regarding the notice due to road commissions.  This case 

was pending at the time Streng was issued.  Newly decided cases only apply to pending cases where a 

challenge has been raised and preserved.  Devillers v Auto Club Ins. Ass’n, 473 Mich 562, 586; 702 

N.W.2d 539 (2005).  And where there has been a change in the law.  Id.  Because Streng changed the 

law, although published, it does not apply retroactively.  It also does not apply in this pending case 

because Plaintiff never challenged the applicability of the GTLA.  

III. PLAINTIFF FAILED TO COMPLY WITH MCL 691.1404(1), WHICH 
REQUIRES A PLAINTIFF TO PROVIDE THE “EXACT” LOCATION 
AND NATURE OF THE DEFECTIVE CONDITION, WHERE PLAINTIFF 
ONLY PROVIDED THE APPROXIMATE LOCATION OF THE 
ACCIDENT.

Applying the correct standard, Plaintiff’s notice here failed to comply with the statute.  

Substantial compliance is insufficient.  A condition precedent to recovery requires the notice to 

contain and exact statement of the location of the defect, not the accident.  

A. Plaintiff Failed to Provide Any Information Regarding The Location Of 
The Alleged Defect Within Her Notice To The Road Commission, But 
Rather, Provided the Approximate Location of the Accident.  

Under the highway exception, a governmental agency can be liable for injuries arising from 

the agency's failure to maintain a highway in reasonable repair. MCL 691.1402(1).  However, the 

exception is “narrowly drawn” and there must be strict compliance with the conditions and 

restrictions of the statute. Scheurman v Dep't of Transp, 434 Mich 619, 630; 456 NW2d 66 (1990). 

One such condition is the notice of injury provision found under MCL 691.1404. Under MCL 

691.1404, as a condition precedent to any recovery pursuant to the highway exception, an injured 

party shall:
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(1) As a condition to any recovery for injuries sustained by reason of 
any defective highway, the injured person, within 120 days from the 
time the injury occurred, except as otherwise provided in subsection (3) 
shall serve a notice on the governmental agency of the occurrence of the 
injury and the defect. The notice shall specify the exact location and 
nature of the defect, the injury sustained and the names of the witnesses 
known at the time by the claimant. 

MCL 691.1404(1) (emphasis added).

In this case, the Plaintiff’s notice did not provide, or even purport to provide, any information 

regarding the location of the alleged defect.  Instead, the notice only sets forth the approximate 

location of the “occurrence” – “North Mason Road, approximately 500 feet South of the intersection 

with West Kinsel Highway, Kalamo Township, Eaton County, Michigan” – which is consistent with 

the location of the crash, as indicated by both the UD-10 traffic crash report, (Exhibit 7, UD-10 

Crash Report), and the notices of injury provided by other passengers in the crash.  

For instance, Ryan Harston, another passenger in the crash, provided the following 

information in his notice of injury to the Road Commission, properly distinguishing between the 

location of “defective area” he alleged and the location of the crash itself: 
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(Exhibit 8, Notice by Ryan Harston).1

The Michigan Supreme Court held in Rowland v Washtenaw Co Rd Comm, 477 Mich 197, 

219; 731 NW2d 41 (2007), that MCL 691.1404 is “straightforward, clear, unambiguous, and not 

constitutionally suspect and, accordingly, it must be enforced as written, no matter how much

prejudice is actually suffered by the defendant.”  The statute explicitly states that Plaintiff must 

provide the “exact location” of the “defect” as “a condition to any recovery for injuries sustained by 

reason of any defective highway.”  Here, unlike the notice provided by Ryan Harston, Plaintiff’s 

notice of injury in this case is completely silent as to the location of the alleged defect.  As such, since 

Plaintiff’s notice of injury failed to provide any information regarding the location of the alleged 

defect, as explicitly required by the statute, plaintiff is barred from recovery.

B. Even If Plaintiff’s Statement Regarding The “Place of Occurrence” Within 
The Notice of Injury Were Intended As Notice of The “Exact Location” of 
“The Defect,” The Notice Does Not Comply With The Notice Requirement
Mandated By MCL 691.1404 because the “exact” location is not specified. 

MCL 691.1404 does not define the term “exact” as used within the statute’s requirement that 

notice be provided of the “exact location” of “the defect.”  However, Michigan courts have addressed, 

in particular, the level of accuracy and specificity required by a notice in the context of a highway 

defect claim.  In this regard, the Court of Appeals clarified in Montford v City of Detroit, unpublished 

opinion per curiam of the Court of Appeals, issued June 28, 2011 (Docket No. 297074) (attached as 

Exhibit 9), “the inclusion of the term “exact” before “location” negates the possibility that the 

Legislature intended erroneous, or even approximate, locations to suffice.” (Emphasis added).  

Indeed, Michigan courts have uniformly held that even slight errors in identifying the “exact 

location” of an alleged defect result in failure to comply with the notice statute.2  In Smith v City of 

                                                
1 Note that the Harston notice was provided long after the Pearce notice.  
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Warren, 11 Mich App 449, 452–453; 161 NW2d 412 (1968), the plaintiff notified the governmental 

defendant that she had been injured as the result of an alleged defect in the roadway at “Thirteen Mile 

and Hoover, near the address of 11480 Thirteen Mile Road.”  The Smith Court held that the plaintiff's 

notice was not sufficient because it did not mention that the defect in question was actually on the 

south side of Thirteen Mile Road and approximately 40 yards away from the stated address.  Id.  

Similarly, in Jakupovic v City of Hamtramck, unpublished decision per curiam of the Court of 

Appeals, issued Dec. 7, 2010 (Docket No. 293715) (attached as Exhibit 10), rev’d, 489 Mich 939, 

798 NW2d 12 (2011), the plaintiff mistakenly provided the address of the property immediately next

to the correct one in her § 1404 notice.  In holding that notice was sufficient, the Court of Appeals 

reasoned that finding the notice defective would penalize her for a technical defect.  Id (citing 

Berribeau v City of Detroit, 147 Mich 119, 125 (1907)).  However, the Supreme Court reversed the 

decision of the Court of Appeals, holding that if a plaintiff gives an incorrect address in her notice, 

she fails to give the “exact location” of the defect as required by MCL 691.1404, which is fatal to her 

claim. Jakupovic, 489 Mich 939; 798 NW2d 12 (2011).  

Again, in Thurman v City of Pontiac, 295 Mich App 381; 819 NW2d 90 (2012), plaintiff's 

notice stated that the alleged defect in the City’s sidewalk was located at “35 Huron, Pontiac, 

Michigan.”  Since plaintiff did not specify whether the alleged defect was located at 35 West Huron 

Street or 35 East Huron Street, the Court of Appeals held that plaintiff's notice to the City did not 

provide the “exact” location of the defect within the meaning of MCL 691.1404(1).  Id. at 386-87.

                                                                                                                                                                     
2 In the trial court, Plaintiff relied heavily on Plunkett v Dep’t of Transp, 286 Mich App 168; 779 
NW2d 263 (2009) for the proposition that only “substantial compliance” was required.  However, 
Plunkett did not consider the “exact location” requirement, but rather the nature of the defect.  
Plunkett cannot be extended to the location requirement because where the legislature has specified 
that the “exact” location must be provided, the judiciary cannot lessen that standard.
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The Court thus concluded that the circuit court erred by denying the City’s motion for summary 

disposition, and that the City was entitled to governmental immunity as a matter of law. Id.

In this case, Plaintiff’s notice provided the following regarding the “place of occurrence:”

PLACE OF OCCURRENCE: North Mason Road, approximately 500 
feet South of the intersection with West Kinsel Highway, Kalamo 
Township, Eaton County, Michigan.  (Exhibit 2, May 5, 2015 Notice).

On its face, the notice’s description of the “approximate” place of occurrence fails to provide 

the “exact” location of the defect that MCL 691.1404 explicitly requires.  Additionally, as discussed 

above, the location described is not the location of the “defect” plaintiff alleges, but the location 

where the crash took place.  (See Exhibit 7, UD-10 Crash Report; Exhibit 8, Notice by Ryan 

Harston).  Rather, as Ryan Harston stated in his notice, the location described as the “place of 

occurrence” in Plaintiff’s Notice, was the “point of impact” at the tree that the vehicle crash into.  

(Exhibit 8, Notice by Ryan Harston).  The location of the alleged “defect” is described in Harston’s 

notice as a separate location, identified through GPS coordinates.  (Exhibit 8, Notice by Ryan 

Harston).  

For these reasons, even if the described “place of occurrence” were intended by the Plaintiff to 

provide the requisite notice, the described location was both erroneous and approximate – thus failing 

to meet the requirements set forth in the statute.  Plaintiff’s Notice of Injury simply does not meet the 

requirements of MCL 691.1404, namely, that the notice must provide the “exact location” of the 

“defect.”  Plaintiff is not entitled to any recovery under the highway exception to governmental 

immunity.  Thus, defendant respectfully requests that this Court dismiss Plaintiff’s claims in their 

entirety against the Road Commission as stated in Count II of her Complaint, pursuant to MCR 

2.116(C)(7).
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RELIEF REQUESTED

Defendant Eaton County Road Commission respectfully requests this Court REVERSE the 

trial court’s Order Denying the Eaton County Road Commission’s Motion for Summary Disposition.  

Defendant respectfully requests any additional relief deemed necessary, including but not limited to, 

costs incurred in prosecuting this appeal.

DATED: August 9, 2016 /s/ Stephanie C. Hoffer
Stephanie C. Hoffer (P71536)
D. Adam Tountas (P68579)
SMITH HAUGHEY RICE & ROEGGE
Attorneys for Defendant Eaton County Road 
Commission
100 Monroe Center NW
Grand Rapids, MI 49503-2802
(616) 774-8000
shoffer@shrr.com
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STATEMENT OF THE BASIS OF JURISDICTION 

 
Plaintiff/Appellee accepts the jurisdictional statement of Defendant/Appellant Eaton 

County Road Commission.   
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   COUNTER STATEMENT OF QUESTIONS INVOLVED 

I. IS AN INDIVIDUAL CLAIMING INJURY OR LOSS DUE TO A DEFECTIVE 
 COUNTY ROAD ONLY REQUIRED TO PROVIDE NOTICE WHICH “SET[S] 
 FORTH SUBSTANTIALLY THE TIME WHEN AND PLACE WHERE THE 
 INJURY TOOK PLACE, THE MANNER IN WHICH IT OCCURRED, THE 
 KNOWN EXTENT OF THE INJURY, THE NAMES OF ANY WITNESSES TO 
 THE ACCIDENT AND THAT THE PERSON RECEIVING THE INJURY 
 INTENDS TO HOLD THE COUNTY LIABLE FOR DAMAGES.”? 
 

  Plaintiff/Appellee contends the answer to this question is “yes”. 
 
  Defendant/Appellant contends the answer to this question is “no”. 
 
  The Trial Court was not requested by Defendant/Appellant to answer this question. 
 
II. DID PLAINTIFF/APPELLEE’S NOTICE TO EATON COUNTY OF FATAL 

INJURIES DUE TO DEFECTIVE HIGHWAY MEET THE SUBSTANTIAL 
COMPLIANCE STANDARD ESTABLISHED IN PLUNKETT V DEPARTMENT 

OF TRANSPORTATION, 286 MICH APP 168; 779 N.W. 2d 263 (2009)? 
 

  Plaintiff/Appellee contends the answer to this question is “yes”. 
 
  Defendant/Appellant contends the answer to this question is “no”. 
 
  The Trial Court ruled in favor of Plaintiff/Appellee by answering this 
  question “yes”. 
 

STATEMENT OF FACTS 
 

A. NATURE OF THE ACTION 
 
This litigation arises by virtue of a single vehicle accident occurring March 8, 2015 on 

North Mason Road, 500 feet south of its intersection with Kinsel Road.  The accident site is 

physically located within Kalamo Township, Eaton County, Michigan.   

A vehicle which was owned by Patricia Jane Musser and which was being operated by 

Melissa Sue Musser was southbound when the vehicle encountered water which had collected on 

the pavement and which caused Melissa Sue Musser to lose control and leave the roadway.  The 

vehicle rolled over and struck a tree.  Annexed to Plaintiff's Response Brief to the Road 
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Commission's Motion for Summary Disposition as Exhibit A is the Eaton County Office of the 

Sheriff 's Response to Plaintiff’s FOIA Request.  The Court will note, at page 14 of the Case 

Supplemental Report, that: 

“There was a large water puddle north of the driveway at 1915 Mason Road.  The 
puddle covered approximately three quarters of the southbound lane.***”   

It was the opinion of Detective Rick Buxton that the pooled water on the road surface 

caused Melissa Sue Musser to lose control of the vehicle.  See Case Supplement Report at page 

15. 

 Annexed to Plaintiff's Response Brief as Exhibit B are two photographs depicting the 

pooled water, the specific accident location and the general condition of the roadway at that 

location.  These photographs clearly demonstrate the physical characteristics of the water which 

was allowed to accumulate on North Mason Road immediately prior to this fatal accident.  These 

photographs were taken the day of the accident and are part of the Road Commission's 

investigative file. 

 Brendon Pearce, age 15, was a passenger in the vehicle.  He sustained fatal injuries as the 

result of the accident.  The present litigation involves a Wrongful Death claim by Brendon’s 

mother, Lynn Pearce, as Personal Representative for automobile negligence against Melissa Sue 

Musser, owner liability against Patricia Jane Musser and liability under the defective highway 

exception to governmental immunity as against the Eaton County Road Commission.  See MCL 

691.1402. 

B. CHARACTER OF PROCEEDINGS 

 Plaintiff’s Complaint was filed January 12, 2016 alleging that Melissa Musser was 

negligent in the operation of the motor vehicle owned by Patricia Jane Musser and that the Eaton 
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County Road Commission had failed to maintain the roadway in reasonable repair.  Specifically, 

Plaintiff alleged in paragraph 15: 

  “15. That Defendant, EATON COUNTY ROAD COMMISSION, 
  knew or should have known of the dangerous and defective condition 
  of southbound North Mason Road approximately 500 feet south of 
  Kinsel Road, as the condition was ongoing and reported by local 
  residents.” 
 
 The Road Commission’s response was: 
 
  “Denied, that the relevant area of North Mason Road was dangerous and 
  defective.  Negligence or wrongdoing on the part of the Road Commission 
  is expressly denied for the reason that the allegations regarding same are 
  untrue.” (Emphasis supplied) 
 

 Plaintiff’s Amended Complaint was filed May 18, 2016.  Count II dealt specifically with 

the breach of the Statutory Duty by the road commission.  Paragraph 13 specifically alleges: 

  “***the EATON COUNTY ROAD COMMISSION, was and still is an  
  entity duly organized and existing under the laws of the State of Michigan,  
  MCL 224.1 et seq,***. 
 
 The road commission admitted that its activities were governed by the Highway Code as 

referenced above.  

 Paragraph 14 specifically incorporates the notice provisions of MCL 224.21 by reference 

thereto. 

 In pertinent part, paragraph 14 of the Amended Complaint alleges: 

  “***the liability, procedure and remedy as to county roads under the 
  jurisdiction of a county road commission shall be as provided in Section 
  21 of Chapter IV of 1909 PA 283, MCL 224.21***”.(emphasis supplied) 
 
  The response of the road commission to paragraph 14 of the Amended Complaint 

was, essentially: 

  “***by way of further response, the Road Commission asserts that 
  MCL 691.1402 speaks for itself.***” 
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 Subsection (3) of MCL 224.21 requires that the Notice of Injury and Defect “set forth 

substantially the time when and place where the injury took place, the manner in which it 

occurred, the known extent of the injury, the names of any witnesses to the accident and that the 

person receiving the injury intends to hold the county liable for damages.” 

 There is no contention in the present Appeal that the Notice of Defect and Injury of 

Plaintiff/Appellee failed to meet the statutory requirements under the Highway Code (MCL 

224.21[3]).  To the contrary, Defendant/Appellant simply claims that the heightened notice 

requirement under the Governmental Tort Liability Act (MCL 691.1401 et seq.) applies to 

County Road Commissions, a point never conceded by Appellee.  In fact, Defendant/Appellant’s 

Motion for Summary Disposition, argued in the Trial Court on April 28, 2016, involved a single 

issue i.e. whether Plaintiff/Appellee’s Notice was sufficient under MCL 691.1404.  

Plaintiff/Appellee argued that she had met the heightened statutory notice requirements of the 

GTLA and the Trial Court so agreed by virtue of its Order Denying Defendant/Appellant’s 

Motion for Summary Disposition entered on May 26, 2016.  Defendant/Appellant then filed the 

present Appeal. 

C. SUBSTANCE OF PROOF 

 It is interesting to note, that the road commission does not claim that it did not have 

knowledge of the exact location of the defect nor that it did not understand the nature of the 

defect.  Furthermore, remedial actions were taken to obviate the defective condition almost 

immediately after the accident, thus confirming that the road commission knew what the problem 

was, where the problem was and what it needed to do to correct the problem in order to protect 

the public from further injury long before any “notice” was required under the statute. See 

Response Brief Exhibit E. 
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 Specifically, the road commission was advised by homeowner, Jared Osborn, on June 25, 

2014 that “his property just north of 1915 (North Mason Road) has standing water in the road 

whenever it rains, it comes gushing off Kinsel and pools on southbound side.  Road is lower than 

sides and there is no ditch.”  See Response Brief Exhibit F. Also see Defendant/Appellant’s 

Answer to Request for Admission 13. 

 The Court can appreciate, at this juncture, that the road commission had “exact notice” of the 

nature and location of the defect and that it was an ongoing problem approximately nine months prior 

to the fatal accident which forms the basis of this litigation. 

Mr. Osborn recontacted the road commission on March 12, 2015 (four days after the fatality) 

again requesting that something be done about the water on the road and requested that a 

representative of the Eaton County Road Commission call him with an explanation as to why the 

defective condition continued to exist.  The problem was corrected that same day.  Response Brief 

Exhibit E. Also see Defendant/Appellant’s Answer to Request for Admission 14. 

Most importantly, Defendant was contacted on the day of the accident by Central Dispatch.  

The Road Commission was advised that there was a “bad accident – needs roads closed”.  The call 

came in at 6:30 p.m. which was approximately 35 minutes after the accident occurred.  In response to 

this notification, the Road Commission set 2 “Type II” barricades at the intersections of Mason and 

Kinsel as well as Mason and Valley.  Most importantly, a “Type I” barricade was placed at the precise 

location of the pooled water on the southbound lane.1  See Service Request and photograph marked 

collectively as Response Brief Exhibit G.  Also see Defendant/Appellant’s Answers to Request for 

Admissions 16-18. 

Obviously, the Road Commission had actual knowledge of the fact that water was pooling on 

North Mason Road for a minimum of nine months prior to the fatal accident which took the life of 
                                                 
1 The “road closed” signs were retrieved by the Road Commission on March 9, 2015.  See Response Brief Exhibit H.   
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Brendon Pearce. In fact, it appears that the Road Commission had actual knowledge of the nature and 

location of the defect within 35 minutes of the accident occurrence.   

Despite the foregoing, the Road Commission claims that the notice provided by Lynn Pearce, 

as Personal Representative of her deceased son was somehow insufficient to place the Road 

Commission on notice of the nature and extent of the defect.  Obviously, this position is untenable. 

D.  IMPORTANT INSTRUMENTS AND EVENTS 

 As indicated above, this litigation arises by virtue of an automobile accident occurring 

March 8, 2015.  Brendon Pearce sustained fatal injuries as the result of the accident and a 

Wrongful Death Action was initiated within the Eaton County Circuit Court on January 4, 2016.  

Prior thereto Plaintiff/Appellee satisfied the statutory requirement of providing notice to Eaton 

County of the fact that Brendon Peace died as a result of a defective road.  See Notice to Eaton 

County of Fatal Injuries due to Defective Highway dated May 5, 2015. (Exhibit 2 of Appellant’s 

Brief on Appeal).   

 Ultimately, Plaintiff/Appellee, with the stipulation of Defendant/Appellant, filed her 

Amended Complaint which specifically referenced MCL 224.21.  See paragraphs 13-14 of the 

Amended Complaint.   

 The Road Commission then filed its Motion for Summary Disposition on March 30, 2016.  

Essentially, Appellant argued that Appellee had failed to comply with the Notice Requirements 

of MCL 691.1404.   The Trial Court denied Defendant/Appellant’s Motion and an Order was 

entered May 26, 2016.  The Trial Court specifically found that “prompt and proper notice was 

given by the Plaintiff to the Eaton County Road Commission; the location and alleged defect in 

the road were adequately given and were sufficient to bring the defect to the road commission’s 

attention.  Plaintiff’s notice is sufficient and substantially complies with the statute requirements.” 
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(Exhibit 4 of Defendant/Appellant’s Brief on Appeal). The Road Commission then filed its 

Appeal on June 14, 2016. 

 E.  THE RULING AND ORDER OF THE TRIAL COURT 

 As noted above, the Trial Court determined that Plaintiff’s notice satisfied the 

requirements of MCL 691.1404 in that the notice included an adequate description of the 

condition of the road as well as the cause of the accident and location of the defect.  Furthermore, 

the Court adopted the substantial compliance analysis of Plunkett v Department of 

Transportation, 286 Mich App 168; 779 N.W. 2d 263 (2009).   

 Obviously, if Plaintiff’s notice met the requirements under the GTLA, it would also meet 

the notice requirements of MCL 224.21(3) which is the notice requirement under the Highway 

Code. 

 The Court denied Defendant/Appellant’s Motion and an Order to such effect was entered 

within the Eaton County Circuit Court on May 26, 2016.  (Exhibit 1 of Defendant/Appellant’s 

Brief on Appeal). 

STANDARD OF REVIEW 

 

 A Circuit Court decision regarding a Motion for Summary Disposition is reviewed de 

novo.  Maiden v Rozwood, 461 Mich 109, 118; 597 NW.2d 817 (1999).  When a claim is barred 

by governmental immunity, summary disposition is appropriate under MCR 2.116(C)(7).  

Glancy v City of Roseville, 457 Mich 580, 583; 577 NW.2d 897 (1998).  Under MCR 2.116(C)(7) 

the moving party has the option of supporting its motion with affidavits, depositions, admissions 

or other documentary evidence provided that the “substance or content” of the supporting proofs 

is admissible as evidence.  Maiden, supra, at 119.  In reviewing a motion under MCR 

2.116(C)(7), the court accepts the factual contents of the Complaint as true unless contradicted 
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by the movant’s documentation.  Id.  When the material facts are not in dispute, the reviewing 

court may decide whether a Plaintiff’s claim is barred by immunity as a matter of law.  Robinson 

v Detroit, 462 Mich 439, 445; 613 NW.2d 307 (2000). 

      ARGUMENT 

I. IS AN INDIVIDUAL CLAIMING INJURY OR LOSS DUE A DEFECTIVE 
 COUNTY ROAD ONLY REQUIRED TO PROVIDE NOTICE WHICH 
 “SET[S] FORTH SUBSTANTIALLY THE TIME WHEN AND PLACE 
 WHERE THE INJURY TOOK PLACE, THE MANNER IN WHICH IT 
 OCCURRED, THE KNOWN EXTENT OF THE INJURY, THE NAMES OF 
 ANY WITNESSES TO THE ACCIDENT AND THAT THE PERSON 
 RECEIVING THE INJURY INTENDS TO HOLD THE COUNTY LIABLE 
 FOR DAMAGES.”? 

 
  Plaintiff/Appellee contends the answer to this question is “yes”. 
 
  Defendant/Appellant contends the answer to this question is “no”. 
 
  The Trial Court was not requested by Defendant/Appellant to answer this question. 
    
 This Court issued its Opinion in Streng v Board of Mackinac County Road Commission 

for publication on May 24, 2016.  (_____ Mich App ______ (2016); 2016 WL 2992564, Docket 

No: 323226).  The issue in Streng is identical to the issue presented within this Appeal i.e. which 

notice provision governs the facts and resolution of the notice issues in this case, MCL 691.1404 

under the Governmental Tort Liability Act (GTLA), MCL 691.1401 et seq or MCL 224.21 under 

the Highway Code, MCL 220.1 et seq.? 

 In Streng, the Road Commission argued, among other things, that Plaintiff/Appellee’s 

Notice of Intent failed to identify the exact location of the accident, as required by the notice 

provision of MCL 691.1404(1).  As in the present case, the Streng court noted that the Road 

Commission did have actual notice of the precise location of the accident.  In fact, it appears that  

R
E

C
E

IV
E

D
 by M

C
O

A
 10/6/2016 11:54:08 A

M
Appendix 8 - Pearce's 2016 Brief on Appeal

0078a

R
EC

EIV
ED

 by M
SC

 8/28/2020 11:26:03 A
M



 

COLLISON & COLLISON 5811 COLONY DRIVE NORTH PO BOX 6010 SAGINAW MI 48608-6010 TELEPHONE 989.799.3033 
9 

 

 
the Road Commission had actual notice of the location of the defect well before the Notice of 

Intent was sent, much like in this appeal.   

 Alternatively, Plaintiff/Appellee responded by arguing that her notice complied with 

MCL 224.21(3) which requires that the notice only “set forth substantially the time when and 

place where the injury took place”.  The Trial Court held that Plaintiff/Appellee’s notice would 

satisfy either statute because the location was “sufficiently stated with the additional 

circumstances surrounding the event’s developments.”  Further, Defendant/Appellant’s argument 

that the notice was not sufficient despite it having actual notice of the exact location was “form 

over substance” that the Trial Court found was without merit. 

 In the present Appeal the Trial Court held that Plaintiff/Appellee’s notice satisfied the 

GTLA notice requirements.  By implication, the Court would have ruled that the notice also 

satisfied the requirements under the Highway Code.  The Court was not requested by the Road 

Commission to decide this issue (i.e. which notice provision controlled), but only whether 

Plaintiff/Appellee’s notice satisfied the heightened requirements of MCL 691.1404. 

 The Streng court clearly held that MCL 224.21 is the specific statute in regard to claims 

of liability against County Road Commissioners for accidents that occur on county roads.  Streng 

also noted that, despite multiple legislative amendments to the GTLA and the Highway Code, the 

notice provisions of MCL 224.21 remain in effect and have not been substantively changed.  

(Slip Opinion page 7).  

 In reconciling the notice requirements of the GTLA versus the notice requirements under 

the Highway Code, the Streng court held: 

  “To follow the procedural requirements of the GTLA rather than those  
  of MCL 224.21 – particularly in light of the fact that the GTLA expressly 
  points in the direction of the latter – would render the specific terms of  
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  MCL 224.21 nugatory, something we avoid, whenever possible.  Robinson,  
  486 Mich at 21.” 2 
 

 In fact, the court went on to hold: 

  “In sum, courts appear to have been overlooking the time limit,  
  substantive requirements and service procedures applicable to  
  notice under MCL 224.21(3) when the responsible party is a  
  County Road Commission.  Nothing in either the GTLA or the 
  Highway Code indicate that the Legislature intended that result.  
  Despite the precedent of applying the GTLA to the exclusion of  
  MCL 224.21, the procedures and remedies provided by MCL  
  224.21are what apply to County Road Commissions and if the  
  Legislature wants the laws to be more uniform, it has the power 
  to make the changes necessary.” (Slip Opinion page 7). 
 
 Streng was decided while the current litigation was pending in the Trial Court.  Streng 

was released for publication and is binding precedent.  See MCR 7.215(C)(2). 

 Defendant/Appellant argues that this issue was not preserved in the Trial Court.  

Plaintiff/Appellee, obviously, disagrees.  Generally, the Court of Appeals will decline to consider 

issues which have not been preserved for Appellant review.  However, the Court will depart from 

this general rule where, as here, consideration of the claim is necessary to a proper determination 

of the case and where a question of law may be decided without reference to material facts in 

dispute.  See Trail Clinic, P.C. v Bloch, 114 Mich App 700, 711-712; 319 N.W.2d 638 (1982) lv. 

den 417 Mich 959(1985), Harris v Pennsylvania Erection and Construction et al, 143 Mich App 

790; 372 N.W.2d 663(1985) and Kennedy Liquor and Deli Shoppe, Inc. d/b/a Big Daddy’s 

Liquor and Party Store v Liquor Control Commission, et al, (_______ Mich App _______ (2016); 

2016 Mich App. WL 187. 

 Further, Appellate Courts may overlook preservation requirements where the failure to 

consider the issue would result in manifest injustice.  Herald Company, Inc. v Kalamazoo, 229 

Mich App 376, 390; 589 N.W. 2d, 295 (1998), if consideration of the issue is necessary to proper 
                                                 
2 Robinson v City of Lansing, 486 Mich 1; 782 N.W. 2d 171 (2010).  
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determination of the case, Providence Hospital v Labor Fund, 162 Mich App 191, 195; 412 N.W. 

2d 690 (1987), or if the issue involves a question of law and the facts necessary for its resolution 

have been presented.  Poch v Anderson, 229 Mich App 40, 52; 580 N.W. 2d 456 (1998).  Also 

see Steward v Panek, et al, 251 Mich App 546; 652 N.W. 2d 232 (2002). 

 As in Streng, the issue in this case is whether the notice requirements of the GTLA or 

whether the notice provisions of the Highway Code are applicable. Despite Defendant/ 

Appellant’s argument to the contrary, application of the notice requirements of MCL 224.21(3) to 

litigation involving county road commissions has been the law of the land since the GTLA was 

amended in 1970.  Clearly, the Highway Code provisions apply and Plaintiff/Appellee’s notice is 

sufficient under both statutes.  

 II. DID PLAINTIFF/APPELLEE’S NOTICE TO EATON COUNTY OF FATAL 
 INJURIES DUE TO DEFECTIVE HIGHWAY MEET THE SUBSTANTIAL 
 COMPLIANCE STANDARD ESTABLISHED IN PLUNKETT V 

 DEPARTMENT OF TRANSPORTATION, 286 MICH APP 168; 779 N.W. 2d 
 263 (2009)? 

 
  Plaintiff/Appellee contends the answer to this question is “yes”. 
 
  Defendant/Appellant contends the answer to this question is “no”. 
 
  The Trial Court ruled in favor of Plaintiff/Appellee by answering this 
  question “yes”. 
 
 MCL 691.1404 provides in relevant part: 

  “(1) As a condition to any recovery for injuries sustained by reason 
  of any defective highway, the injured person, within 120 days from 
  the time the injury occurred, *** shall serve a notice on the governmental 
  agency of the occurrence of the injury and the defect.  The notice shall 
  specify the exact location and nature of the defect, the injury sustained 
       and the names of the witnesses known at the time by the Claimant.*** 
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THE PURPOSE OF THE STATUTORY NOTICE 

  The notice need not be provided in a particular form. It is sufficient if it is timely and 

contains the requisite information. Burise v. City of Pontiac, 282 Mich.App. 646; 766 N.W. 2d 

311 (2009). 

 Notice provisions permit the governmental agency to be apprised of possible litigation 

against it and to be able to investigate and gather evidence quickly to evaluate the claim.   Blohm 

v. Emmet County Bd. of County Road Com’rs  223 Mich.App. 383, lv den 458 Mich 869 (1998); 

565 N. W. 2d 924 (1997). 

 The principal purpose to be served by requiring notice of injury is to provide the 

governmental agency with the opportunity to investigate the claim while the evidentiary trail is 

still fresh and to remedy the defect before other persons are injured.  Hussey v. City of Muskegon 

Heights 36 Mich.App. 264; 193 N.W. 2d 421 (1971). Also see Lawson v. City of Niles, 

unpublished per curiam opinion of the Court of Appeals, issued January 8, 2009 Docket No. 

280797. (Response Brief)  (Exhibit I). 

  However, the notice need only be understandable and sufficient to bring the 

important facts to the governmental entity’s attention. Brown v. City of Owosso, 126 Mich 91; 85 

N.W. 2d 256 (1901). Thus, a liberal construction of the notice requirements is favored. Meredith 

v. City of Melvindale, 381 Mich. 572; 165 N.W. 2d 7 (1969). 

 As noted above, the Road Commission does not claim that it did not have knowledge of 

the location of the defect nor that it did not understand the nature of the defect immediately after 

it occurred. Further, corrective measures were undertaken within days of the accident to prevent 

additional accidents from occurring. Consequently, it is unclear what additional information 

Defendant claims it needs to be put on notice of something it was already aware of. 
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SUFFICIENCY OF THE NOTICE 

 The requirement should not receive so strict a construction “as to make it difficult for the 

average citizen to draw a good notice....”  Kustasz v. Detroit, 28 Mich. App. 312, 315; 184 N.W. 

2d 328 (1970), quoting Meredith, 381 Mich. at 579, quoting Brown, 126 Mich. at 94–95“[A] 

notice should not be held ineffective when in ‘substantial compliance with the law....” Smith v. 

City of Warren, 11 Mich. App. 449, 455; 161 N.W. 2d 412 (1968), quoting Ridgeway v. City of 

Escanaba, 154 Mich. 68; 117 N.W. 550 (1908).  A plaintiff’s description of the nature of the 

defect may be deemed to substantially comply with the statute when “[c]oupled with the specific 

description of the location, time and nature of injuries....” Jones v. Ypsilanti, 26 Mich. App. 574, 

584; 182 N.W. 2d 795 (1970); see also Barribeau v. Detroit, 147 Mich. 119, 125; 110 N.W 512 

(1907) (“In determining the sufficiency of the notice ... the whole notice and all of the facts 

stated therein may be used and be considered to determine whether it reasonably apprises the 

officer upon whom it is required to be served of the place and the cause of the alleged injury.”). 

(Emphasis supplied). “Some degree of ambiguity in an aspect of a particular notice may be 

remedied by the clarity of other aspects.” Jones, 26 Mich. App. at 584; quoting Smith, 11 Mich. 

App. At 455. 

 The Supreme Court has held that this statutory notice provision is clear and unambiguous; 

thus, it must be enforced as written. Rowland v. Washtenaw Co. Rd. Comm., 477 Mich. 197, 219; 

731 N.W. 2d 41 (2007). But notice “is sufficient if it is timely and contains the requisite 

information,” and notice does not need to be provided in a particular format. Plunkett at 176. The 

Court has held that substantial compliance with the statutory notice requirements is sufficient. Id. 

at 177, 779; see also McLean v City of Dearborn, 302 Mich App 68; 863 N.W. 2d 916 (2013) at 

75. And the information required by the statute “does not have to be contained within the 
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plaintiff's initial notice; it is sufficient if a notice is received by the governmental agency within 

the 120–day period that contains the required elements.” Id. At 74–75. (Emphasis supplied). 

 In Rowland the Supreme Court overruled a line of cases that held that, absent of showing 

of actual prejudice to the defendant-government, a plaintiff's failure to comply with the highway 

exception notice provision was not fatal. Id. at 200. The Rowland plaintiff failed to provide the 

required notice within 120 days. Id. at 201. The Rowland Court found this error fatal to the 

plaintiff's case, concluding that “MCL 691.1404 is straightforward, clear, unambiguous, and not 

constitutionally suspect. Accordingly, we conclude that it must be enforced as written.” Id. at 219. 

Rowland did not discuss the “exact location” language at issue in this case. Rowland did not 

discuss “substantial compliance” with the notice provision, but rather only removed any required 

showing of “actual prejudice”. 

 In Plunkett, the defendant argued that it was entitled to summary disposition because the 

plaintiff's notice was insufficient under MCL 691.1404 as it did not contain a strictly accurate or 

correct identification of the alleged highway defect, and the alleged defect was not actionable 

under “uncontested standards for maintaining asphalt pavement.” Id. at 174, 179. The Court 

concluded that a plaintiff need only substantially comply with the notice provision, insofar as a 

plaintiff should not be held to the standard of a hypertechnical and hyperdetailed recitation of the 

precise location of the defect. Id. at 177–179. Rather, the plaintiff must only provide a 

sufficiently accurate description of the nature and location of the defect that the reader is not left 

with any real doubt as to where and what the defect is. 

 In McLean Plaintiff, who was a pedestrian, broke her foot when she tripped and fell while 

stepping off a sidewalk onto a road.  She brought a personal injury action against that City of 

Dearborn.  Notice of the accident was provided to the city 5 days later.  Approximately 2 months 
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after the accident, a letter was authored by Plaintiff counsel which provided additional 

information regarding the location of the defect and Plaintiff’s injuries. 

 Plaintiff filed a Complaint in the Circuit Court and Defendant filed its Motion for 

Summary Disposition, arguing that Plaintiff failed to provide adequate pre-suit notice of her 

claim pursuant to MCL 691.1404.  Among other things, the City of Dearborn argued that 

Plaintiff had failed to provide the exact nature of the defect and the injury sustained. 

 The McLean Court held that the required information does not have to be contained 

within the Plaintiff’s initial notice; it is sufficient if a notice is received by the governmental 

agency within the 120 day period which contains the required elements. 

 In the present case, the notice submitted by Pearce clearly identifies the location as 

occurring on North Mason Road approximately 500 feet south of the intersection with W. Kinsel 

Highway, Kalamo Township, Eaton County Michigan.  The notice also clearly identifies the 

nature of the defect, i.e. that water was allowed to pool on the roadway which, when encountered 

by Melissa Musser, caused her to leave the roadway.  The notice specifically “reserves the right 

to assert additional defects as same may become known”. 

 Furthermore, the concluding paragraph of the notice specifically requests that “If any 

further information is desired or deemed necessary, [The Road Commission] may contact the 

attorneys who are: Collison & Collison, Attorney at Law, 5811 Colony Drive, North, P. O. Box 

6010, Saginaw, Michigan 48608-6010, telephone: (989) 799-3033”.  No such request was ever 

made by the Road Commission, presumably because all of the information required by defendant 

was already within its possession. 

 In addition to the notice provided by Pearce, the Road Commission was also in 

possession of Harston’s notice which Defendant concedes within its Brief in Support of Motion 
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for Summary Disposition is proper. The Road Commission also received notice from Melissa 

Sue Musser and John Musser. Consequently the Defendant did have “a notice” within the 

statutory period. In fact, it had at least four “notices”. It is hard to imagine what additional 

information the Road Commission might require in that it was fully apprised of all relevant facts 

within the statutory period, regardless of whom provided such notice. 

 A remarkably similar situation occurred in Plunkett. 

 In that case Holly Plunkett lost control of her minivan as she traveling south on US-127 

in Clare County.  At the time of the accident it was raining and the road surface was wet.  She 

apparently lost control due to the presence of an “unnatural accumulation of rain fall” which was 

allowed to pool or collect on the roadway.  Likewise, in the present case, Plaintiff claims that 

Melissa Sue Musser lost control of her vehicle because of the unnatural collection of water on 

the roadway.   

 Much like the present case, the Department of Transportation raised a purely technical 

objection to Plaintiff’s pre-suit notice.  M-DOT alleged that the notice did not contain a “strictly 

accurate or correct identification of the alleged highway defect”.   

 The Plunkett notice stated, in pertinent part: 

“Please accept this letter as notice of intention to file a claim against the Michigan 
Department of Transportation on behalf of our clients in connection with an incident  
that occurred on May 19, 2005, at approximately 8:30 p.m. on Southbound US–127,  
at or near Bailey Road, Clare County, Michigan. 

 
The claim arose when Holly Marie Plunkett struck standing/pooled water on the 
roadway's surface while driving, which then caused her vehicle to hydroplane out of 
control and strike a tree on the west side of the roadway. The standing/pooled water on 
the roadway was caused by excessive and uneven wear, and/or lack of drainage due to 
uneven and unreasonable wear, and/or failure to maintain the roadway in a reasonably 
safe manner. “(Emphasis supplied). (Plunkett at page 175). 
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 The above description of the location and nature of the defect was deemed sufficient to 

put the governmental authority on notice as to where the accident occurred.  Plunkett’s notice 

also “reasonably apprised M-DOT of the nature of the defect”. 

 As the Plunkett Court stated: 

“T]he requirement should not receive so strict a construction as to make it difficult for the 
average citizen to draw a good notice....” “[A] notice should not be held ineffective when 
in ‘substantial compliance with the law....” “A plaintiff's description of the nature of the 
defect may be deemed to substantially comply with the statute when “[c]oupled with the 
specific description of the location, time and nature of injuries....” “ ‘Some degree of 
ambiguity in an aspect of a particular notice may be remedied by the clarity of other 
aspects.’ ” (Plunkett at pages 176-177 (internal citations omitted) (Emphasis in the 
original). 

 
 The notice provided by Plaintiff to Defendant in the present case, at a minimum, was “a 

sufficiently accurate description of the nature and location of the defect [such] that the [Road 

Commission was] not left with any real doubt as to where and what the defect is.” 

 The Eaton County Circuit Court agreed with the position of Plaintiff/Appellee by ruling: 
 
  “This Court is satisfied and finds that prompt and proper notice was given 
  by the Plaintiff to the Eaton County Road Commission; the location and  
  alleged defect in the road were adequately given and were sufficient to  
  bring the defect to the Road Commission’s attention.  Plaintiff’s notice is  
  sufficient and substantially complies with the statute requirements”. 
 
 Consequently, the Panel can appreciate that Plaintiff’s notice complied not only with the 

notice provisions of the Highway Code but the notice provisions of the GTLA as well.  For all of 

the reasons stated above, the decision of the Trial Court must be affirmed.  

    REQUEST FOR RELIEF 

  WHEREFORE Plaintiff/Appellee LYNN PEARCE, Personal Representative of 

the Estate of Brendon Pearce, Deceased, prays this Court affirm the Order of the Trial Court 

denying Defendant/Appellant’s Motion for Summary Disposition.   

 

R
E

C
E

IV
E

D
 by M

C
O

A
 10/6/2016 11:54:08 A

M
Appendix 8 - Pearce's 2016 Brief on Appeal

0087a

R
EC

EIV
ED

 by M
SC

 8/28/2020 11:26:03 A
M



 

COLLISON & COLLISON 5811 COLONY DRIVE NORTH PO BOX 6010 SAGINAW MI 48608-6010 TELEPHONE 989.799.3033 
18 

 

 

  Dated this 6th day of October, A.D., 2016. 

     COLLISON & COLLISON 

     /s/ Joseph T. Collison 

     JOSEPH T. COLLISON, J.D. 
     Attorneys for Plaintiff/Appellee   
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     MOTION TO AFFIRM 
 
  NOW COMES the above named Plaintiff/Appellee, pursuant to MCR 7.211(C)(3) 
and hereby moves this Court to dispense with Oral Argument and to affirm denial of 
Defendant/Appellant’s Motion for Summary Disposition, further stating as follows: 
 
1. That Lynn Pearce, Personal Representative of the Estate of Brendon Pearce, Deceased, is 
the Plaintiff/Appellee in the above entitled matter as is more fully reflected by Docket No: 
333387. 
 
2. That this Appeal arises by virtue of the denial of Defendant/Appellant’s Motion for 
Summary Disposition premised on its entitlement to governmental immunity for the reason that 
Plaintiff/Appellee’s Notice of Injury and Defect did not comply with the requirements of MCL 
691.1404.   
 
3. That the Trial Court found that the notice met the substantial compliance standard set 
forth in Plunkett v Department of Transportation, 286 Mich App 168; 779 N.W. 2d 263  (2009). 
 
4. That this Court issued its Opinion in Streng v Board of Mackinac County Road 
Commission for publication on May 24, 2016. (_______ Mich App _______, 2016; 2016  WL 
2992564, Docket No. 323226.) 
 
5. That the issue in Streng is identical to the issue presented within this Appeal i.e. which 
notice provision governs the facts and resolution of the notice issues in this case, MCL 691.1404 
under the Governmental Tort Liability Act (GTLA), MCL 691.1401 et seq or MCL 224.21 under 
the Highway Code, MCL 220.1 et seq. 
 
6. That the Streng Court held that MCL 224.21 is the specific statute in regard to claims of 
liability against County Road Commission for accidents that occur on County roads.  
 
7. That MCL 224.21(3) requires only that an individual claiming injury or loss due to a 
defective County road provide notice which sets forth substantially the time when and place 
where the injury took place, the manner in which it occurred, the known extent of  the injury, the 
names of any witnesses to the accident and that the person receiving the injury intends to hold the 
County liable for damages.  
 
8. That the Trial Court found that the notice of Plaintiff/Appellee met the heightened notice 
requirement under the GTLA which requires that the injured person serve a notice on the 
governmental agency of the occurrence of the injury and defect and that the notice specify the 
exact location and nature of the defect, the injury sustained and the names of the witnesses 
known at the time by the Claimant.   
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9. That the notice requirements of MCL 691.1404 do not apply to the present Appeal. 
 
10. That the notice provision of MCL 224.21 do apply and that, under either statute, the 
notice of Plaintiff/Appellee is sufficient.   
 
11. That Streng is directly on point, is a published decision and has precedential effect under 
the rule of stare decisis.  MCR 7.215(C)(2). 
 
12. That the present Appeal is factually and legally untenable and Oral Argument is 
unnecessary to resolve this matter. 
 
 For the reasons stated above, Lynn Pearce, Personal Representative of the Estate of 
Brendon Pearce, Deceased requests this Court grant this Motion to Affirm the Order of the Trial 
Court denying Defendant/Appellant’s Motion for Summary Disposition.  
 
  Dated this 6th day of October, A.D., 2016. 
 
     COLLISON & COLLISON 
 
     /s/ Joseph T. Collison 
       
     BY: JOSEPH T. COLLISON, J.D. 
     Attorneys for Plaintiff/Appellee 
 
 
 
 
 
 
 
 
BUSINESS ADDRESS: 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, Michigan 48608-6010 
Telephone:  989-799-3033 
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   MOTION FOR IMMEDIATE CONSIDERATION 
 
  NOW COMES the above named Plaintiff/Appellee, LYNN PEARCE, Personal 
Representative of the Estate of Brendon Pearce, Deceased, pursuant to MCR 7.211(C)(6) and 
hereby moves this Court for immediate consideration for the reason that this Court’s decision in 
Streng v Board of Mackinac County Road Commission, (_____ Mich App ______ (2016); 2016 
WL 2992564, Docket No: 323226) is directly on point and has precedential effect under the rule 
of stare decisis.  MCR 7.215(C)(2). 
 
  Immediate consideration of Plaintiff/Appellee’s Motion to Affirm will promote 
judicial economy, save judicial resources and avoid unnecessary time, effort and expense. 
 
  WHEREFORE Plaintiff/Appellee LYNN PEARCE, Personal Representative of 
the Estate of Brendon Pearce, Deceased, prays this Court grant her Motion for Immediate 
Consideration.   
 
  Dated this 6th day of October, A.D., 2016. 
 
     COLLISON & COLLISON 
 
     /s/ Joseph T. Collison 
       
     BY: JOSEPH T. COLLISON, J.D. 
     Attorneys for Plaintiff/Appellee 
 
 
 
 
 
 
 
 
BUSINESS ADDRESS: 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, Michigan 48608-6010 
Telephone:  989-799-3033 
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Court of Appeals, State of Michigan 

ORDER 

Estate of Brendon Pearce v Eaton County Road Commission 

Docket No. 333387 

LC No. 16-000029-NI 

Michael J. Kelly 
Presiding Judge 

Peter D. O'Connell 

Amy Ronayne Krause 
Judges 

The Court orders that the motion for immediate consideration is GRANTED. 

The Court orders that the motion to affirm pursuant to MCR 7.21 l(C)(3) is GRANTED 
for the reason that the question to be reviewed is so unsubstantial as to need no argument or formal 
submission. 

M. J. Kelly, J., would deny the motion to affirm. 

A true copy entered and certified by Jerome W. Zimmer Jr., Chief Clerk, on 

OCT 25 2016 

Date 
~d]~- 9, 

Chielerk 
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Michigan Supreme Court 
Lansing, Michigan 

Stephen J. Markman, 
  Chief Justice 

Brian K. Zahra 
Bridget M. McCormack 

David F. Viviano 
Richard H. Bernstein 

Joan L. Larsen 
Kurtis T. Wilder, 

Justices

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

                               June 27, 2017 
t0619 

Order 

Clerk 

June 27, 2017 

154885 

LYNN MARIE PEARCE, Personal Representative 
of the Estate of BRENDON PEARCE, Deceased, 

Plaintiff-Appellee, 

v SC: 154885 
COA: 333387  
Eaton CC: 16-000029-NI 

EATON COUNTY ROAD COMMISSION, 
Defendant-Appellant, 

and 

LAWRENCE BENTON, Personal Representative 
of the Estate of MELISSA SUE MUSSER, 
Deceased, and PATRICIA JANE MUSSER, 

Defendants. 

_________________________________________/ 

On order of the Court, the application for leave to appeal the October 25, 2016 
order of the Court of Appeals is considered, and it is DENIED, because we are not 
persuaded that the questions presented should be reviewed by this Court. 
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IN THE SUPREME COURT 
 

On Appeal from the Michigan Court of Appeals 
O’Connell, P.J., and K. F. Kelly and Riordan, JJ 

____________ 

   LYNN PEARCE, Personal Representative of the 
Estate of BRENDON PEARCE, Deceased,  
 

Plaintiff-Appellant,  
 
v  
 
THE EATON COUNTY ROAD COMMISSION,   
 

Defendant-Appellee, 
 
and 
 
LAWRENCE BENTON, Personal Representative of 
the ESTATE OF MELISSA SUE MUSSER, 
Deceased; and PATRICIA JANE MUSSER, 
 

Defendants. 

 Supreme Court Docket No. 158069 
 
 
Court of Appeals Docket No. 338990 
 
 
Eaton County Circuit Court 
Case No.  16-29-NI  
 
 
 

      
Joseph T. Collison, J.D. (P34210) 
COLLISON & COLLISON 
Attorneys for Plaintiff-Appellant Lynn Pearce 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, MI  48638-5716 
989.799.3033 / 989.799.2969 (fax) 
jtc@saginaw-law.com 

 Jon D. Vander Ploeg (P24727) 
D. Adam Tountas (P68579) 
Jonathan B. Koch (P80408) 
SMITH HAUGHEY RICE & ROEGGE 
Attorneys for Defendant-Appellee Eaton County 
Road Commission 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
616.774.8000 / 616.774.2461 (fax) 
jvanderploeg@shrr.com 
dtountas@shrr 
jkoch@shrr.com 

  John W. Whitman (P37932) 
GARAN LUCOW MILLER PC 
Attorneys for Defendants Estate of Melissa Sue 
Musser and Patricia Jane Musser 
201 S. Main Street – 5th Floor 
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DATED: August 28, 2020 
 

/s/ Jonathan B. Koch  
Jon D. Vander Ploeg (P24727) 
D. Adam Tountas (P68579) 
Jonathan B. Koch (P80408) 
SMITH HAUGHEY RICE & ROEGGE 
Attorneys for Defendant-Appellee Eaton County 
Road Commission 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
616.774.8000 / 616.774-2461 (fax) 
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STATEMENT OF THE BASIS OF JURISDICTION 

MCR 7.303(B)(l) allows discretionary review of a decision by the Court of Appeals. 

MCR 7.305 provides that an unsuccessful Appellant in the Court of Appeals may apply for Leave 

to Appeal to this Court. However, MCR 7.305(B) requires that the applicant demonstrate that: 

"***(3) the issue involves a legal principle of major significance to the state's 
jurisprudence; *** (5) in an appeal of a decision of the Court of Appeals, (a) the decision 
is clearly erroneous and will cause material injustice, or (b) the decision conflicts 
with a Supreme Court decision or another decision of the Court of Appeals***". 

Despite Defendant/ Appellant's argument to the contrary, application of the Notice 

Requirements ofMCL 224.21(3) to litigation involving County Road Commissions has been the 

law of the land since the Govermuental Tort Liability Act was amended in 1970. Consequently, 

the issue presented does not involve a legal principle of major significance to the state's 

jurisprudence nor does the Court of Appeals' Order conflict with a Supreme Court decision or 

another decision of the Court of Appeals but, rather, is guided by the Court of Appeals' decision 

in Streng v Board of Mackinac County Road Commissioners,_ Mich App_ (2016); 2016 

WL 2992564, (COA Docket No. 323226); Application for Leave Denied 12/21/2016 (MSC 

Docket No. 154034). 
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COUNTER STATEMENT OF QUESTIONS INVOLVED 

I. DID THE COURT OF APPEALS PROPERLY ORDER IMMEDIATE 
CONSIDERATION OF PLAINTIFF/APPELLEE'S MOTION TO AFFIRM BY 
CONCLUDING THAT THE QUESTION APPEALED BY 
DEFENDANT/APPELLANT WAS SO UNSUBSTANTIAL AS TO NEED NO 
ARGUMENT OR FORMAL SUBMISSION AS PROVIDED IN MCR 7.211(C)(3)? 

Plaintiff/ Appellee contends the answer to this question is "yes". 

Defendant/ Appellant contends the answer to this question is "no". 

The Court of Appeals ruled in favor of Plaintiff/ Appellee by answering this 
question "yes". 

II. DID PLAINTIFF/APPELLEE'S NOTICE TO EATON COUNTY OF FATAL 
INJURIES DUE TO DEFECTIVE HIGHWAY MEET THE SUBSTANTIAL 
COMPLIANCE STANDARD ESTABLISHED IN PLUNKETT V DEPARTMENT 
OF TRANSPORTATION, 286 MICH APP 168; 779 N.W. 2d 263 (2009)? 

Plaintiff/ Appellee contends the answer to this question is "yes". 

Defendant/Appellant contends the answer to this question is "no". 

The Court of Appeals implicitly ruled in favor of Plaintiff/Appellee by granting 
Plaintiff/Appellee's Motion for Inunediate Consideration of 
Defendant/ Appellant's Motion to Affirm and ruling that the question presented on 
Appeal was so unsubstantial as to need no argument or formal submission. 

COUNTER STATEMENT OF FACTS 

A. THE NATURE OF THE ACTION 

This litigation arises by virtue of a single vehicle accident occurring March 8, 2015 on 

North Mason Road, 500 feet south of its intersection with Kinsel Road. The accident site is 

physically located within Kalamo Township, Eaton County, Michigan. 

A vehicle which was owned by Patricia Jane Musser and which was being operated by 

Melissa Sue Musser was southbound when the vehicle encountered water which had collected on 

the pavement and which caused Melissa Sue Musser to lose control and leave the roadway. The 

vehicle rolled over and struck a tree. Annexed to Plaintiff's Response Brief to the Road 
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Commission's Motion for Summary Disposition as Exhibit A is the Eaton County Office of the 

Sheriff 's Response to Plaintiff's FOIA Request. The Court will note, at page 14 of the Case 

Supplemental Report, that: 

"There was a large water puddle north of the driveway at 1915 Mason Road. The 
puddle covered approximately three quarters of the southbound lane.***" 

It was the opinion of Detective Rick Buxton that the pooled water on the road surface 

caused Melissa Sue Musser to lose control of the vehicle. See Case Supplement Report at page 

15. 

Annexed to Plaintiff's Response Brief as Exhibit B are two photographs depicting the 

pooled water, the specific accident location and the general condition of the roadway at that 

location. These photographs clearly demonstrate the physical characteristics of the water which 

was allowed to accumulate on North Mason Road immediately prior to this fatal accident. These 

photographs were taken the day of the accident and are part of the Road Commission's 

investigative file. 

Brendon Pearce, age 15, was a passenger in the vehicle. He sustained fatal injuries as the 

result of the accident. The present litigation involves a Wrongful Death claim by Brendon's 

mother, Lynn Pearce, as Personal Representative for automobile negligence against Melissa Sue 

Musser, owner liability against Patricia Jane Musser and liability under the defective highway 

exception to governmental immunity as against the Eaton County Road Commission. See MCL 

691.1402. 

B. THE CHARACTER OF PLEADINGS AND PROCEEDINGS 

Plaintiff's Complaint was filed January 12, 2016 alleging that Melissa Musser was 

negligent in the operation of the motor vehicle owned by Patricia Jane Musser and that the Eaton 
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County Road Commission had failed to maintain the roadway in reasonable repair. Specifically, 

Plaintiff alleged in paragraph 15: 

"15. That Defendant, EATON COUNTY ROAD COMMISSION, 
knew or should have known of the dangerous and defective condition 
of southbound North Mason Road approximately 500 feet south of 
Kinsel Road, as the condition was ongoing and reported by local 
residents." 

The Road Commission's response was: 

"Denied, that the relevant area of North Mason Road was dangerous and 
defective. Negligence or wrongdoing on the part of the Road Commission 
is expressly denied for the reason that the allegations regarding same are 
untrue." (Emphasis supplied) 

Plaintiff's Amended Complaint was filed May 18, 2016. Count II dealt specifically with 

the breach of the Statutory Duty by the road commission. Paragraph 13 specifically alleges: 

"***the EATON COUNTY ROAD COMMISSION, was and still is an 
entity duly organized and existing under the laws of the State of Michigan, 
MCL224.l et seq,***. 

The road commission admitted that its activities were governed by the Highway Code as 

referenced above. 

thereto. 

Paragraph 14 specifically incorporates the notice provisions of MCL 224.21 by reference 

In pertinent part, paragraph 14 of the Amended Complaint alleges: 

"***the liability, procedure and remedy as to county roads under the 
jurisdiction of a county road commission shall be as provided in Section 
21 of Chapter IV of 1909 PA 283, MCL 224.21 ***".(emphasis supplied) 

The response of the road commission to paragraph 14 of the Amended Complaint 

was, essentially: 

"***by way of further response, the Road Commission asserts that 
MCL 691.1402 speaks for itself.***" 
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Subsection (3) of MCL 224.21 requires that the Notice of Injury and Defect "set forth 

substantially the time when and place where the injury took place, the manner in which it 

occurred, the known extent of the injury, the names of any witnesses to the accident and that the 

person receiving the injury intends to hold the county liable for damages." 

There is no contention in the present Appeal that the Notice of Defect and Injury of 

Plaintiff/ Appellee failed to meet the statutory requirements under the Highway Code (MCL 

224.21[3]). To the contrary, Defendant/Appellant simply claims that the heightened notice 

requirement under the Governmental Tort Liability Act (MCL 691.1401 et seq.) applies to 

County Road Commissions, a point never conceded by Appellee. In fact, Defendant/ Appellant's 

Motion for Summary Disposition, argued in the Trial Court on April 28, 2016, involved a single 

issue i.e. whether Plaintiff/Appellee's Notice was sufficient under MCL 691.1404. 

Plaintiff/ Appellee argued that she had met the heightened statutory notice requirements of the 

GTLA and the Trial Court so agreed by virtue of its Order Denying Defendant/ Appellant's 

Motion for Summary Disposition entered on May 26, 2016. Defendant/Appellant then filed its 

Appeal of Right to the Michigan Court of Appeals on June 14, 2016. Plaintiff/Appellee, in tum, 

filed her Motion for Immediate Consideration, Motion to Affirm and Brief on Appeal on October 

6, 2016. 

The Court of Appeals issued its Order granting Plaintiff/Appellee's Motion for Immediate 

Consideration and granting Plaintiff/Appellee's Motion to Affirm on October 25, 2016 for the 

reason that the question to be reviewed "is so unsubstantial as to need no argument or formal 

submission.". MCR 7.21l(C)(3). Defendant/Appellant then filed the present Application for 

Leave to Appeal on December 6, 2016. 
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C. THE SUBSTANCE OF PROOF 

It is interesting to note, that the road commission does not claim that it did not have 

knowledge of the exact location of the defect nor that it did not understand the nature of the 

defect. Furthermore, remedial actions were taken to obviate the defective condition ahnost 

immediately after the accident, thus confirming that the road commission knew what the problem 

was, where the problem was and what it needed to do to correct the problem in order to protect 

the public from further injury long before any "notice" was required under the statute. See 

Response Brief Exhibit E. 

Specifically, the road commission was advised by homeowner, Jared Osborn, on June 25, 

2014 that "his property just north of 1915 (North Mason Road) has standing water in the road 

whenever it rains, it comes gushing off Kinsel and pools on southbound side. Road is lower than 

sides and there is no ditch." See Response Brief Exhibit F. Also see Defendant/ Appellant's 

Answer to Request for Admission 13. 

The Court can appreciate, at this juncture, that the road commission had "exact notice" of the 

nature and location of the defect and that it was an ongoing problem approximately nine months prior 

to the fatal accident which forms the basis of this litigation. 

Mr. Osborn recontacted the road commission on March 12, 2015 (four days after the fatality) 

agam requesting that something be done about the water on the road and requested that a 

representative of the Eaton County Road Commission call him with an explanation as to why the 

defective condition continued to exist. The problem was corrected that same day. Response Brief 

Exhibit E. Also see Defendant/ Appellant's Answer to Request for Admission 14. 

Most importantly, Defendant was contacted on the day of the accident by Central Dispatch. 

The Road Commission was advised that there was a "bad accident - needs roads closed". The call 
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came in at 6:30 p.m. which was approximately 35 minutes after the accident occurred. In response to 

this notification, the Road Commission set two "Type II" barricades at the intersections of Mason and 

Kinsel as well as Mason and Valley. Most importantly, a "Type I" barricade was placed at the precise 

location of the pooled water on the southbound lane. 1 See Service Request and photograph marked 

collectively as Response Brief Exhibit G. Also see Defendant/Appellant's Answers to Request for 

Admissions 16-18. 

Obviously, the Road Commission had actual knowledge of the fact that water was pooling on 

North Mason Road for a minimum of nine months prior to the fatal accident which took the life of 

Brendon Pearce. In fact, it appears that the Road Commission had actual knowledge of the nature and 

location of the defect within 35 minutes of the accident occurrence. 

Despite the foregoing, the Road Commission claims that the notice provided by Lynn Pearce, 

as Personal Representative of her deceased son was somehow insufficient to place the Road 

Commission on notice of the nature and extent of the defect. Obviously, this position is untenable. 

D. DATES OF IMPORTANT INSTRUMENTS AND EVENTS 

As indicated above, this litigation arises by virtue of an automobile accident occurring 

March 8, 2015. Brendon Pearce sustained fatal injuries as the result of the accident and a 

Wrongful Death Action was initiated within the Eaton County Circuit Court on January 4, 2016. 

Prior thereto Plaintiff/ Appellee satisfied the statutory requirement of providing notice to Eaton 

County of the fact that Brendon Peace died as a result of a defective road. See Notice to Eaton 

County of Fatal Injuries due to Defective Highway dated May 5, 2015. (Exhibit E of 

Defendant/Appellant's Application for Leave to Appeal). 

1 
The "road closed" signs were retrieved by the Road Commission on March 9, 2015. See Response Brief Exhibit H. 
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Ultimately, Plaintiff/ Appellee, with the stipulation of Defendant/ Appellant, filed her 

Amended Complaint which specifically referenced MCL 224.21. See paragraphs 13-14 of the 

Amended Complaint. 

The Road Commission then filed its Motion for Summary Disposition on March 30, 2016. 

Essentially, Appellant argued that Appellee had failed to comply with the Notice Requirements 

of MCL 691.1404. The Trial Court denied Defendant/Appellant's Motion and an Order was 

entered May 26, 2016. The Trial Court specifically found that "prompt and proper notice was 

given by the Plaintiff to the Eaton County Road Commission; the location and alleged defect in 

the road were adequately given and were sufficient to bring the defect to the road commission's 

attention. Plaintiff's notice is sufficient and substantially complies with the statute requirements." 

(Exhibit B of Defendant/Appellant's Application for Leave to Appeal). The Road Commission 

then filed its Appeal to the Court of Appeals on June 14, 2016. 

E. THE RULING AND ORDER OF THE TRIAL COURT 

As noted above, the Trial Court determined that Plaintiff's notice satisfied the 

requirements of MCL 691.1404 in that the notice included an adequate description of the 

condition of the road as well as the cause of the accident and location of the defect. Furthermore, 

the Court adopted the substantial compliance analysis of Plunkett v Department of 

Transportation, 286 Mich App 168; 779 N.W. 2d 263 (2009). 

Obviously, if Plaintiff's notice met the requirements under the GILA, it would also meet 

the notice requirements of MCL 224.21(3) which is the notice requirement under the Highway 

Code. 
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The Trial Court denied Defendant/Appellant's Motion and an Order to such effect was 

entered within the Eaton County Circuit Court on May 26, 2016. (Exhibit F of 

Defendant/ Appellant's Application for Leave to Appeal). 

F: THE RULING AND ORDER OF THE COURT OF APPEALS 

Plaintiff/ Appellee's Response Brief, Motion to Affirm and Motion for Immediate 

Consideration were filed with the Court of Appeals on October 6, 2016. The Court then issued its 

Order on October 25, 2016 which granted both the Motion for Immediate Consideration and 

Plaintiff/ Appellee's Motion to Affirm, specifically finding that the "question to be reviewed is so 

unsubstantial as to need no argument or formal submission." (Exhibit A of 

Defendant/ Appellant's Application for Leave to Appeal). 

STANDARD OF REVIEW 

A Circuit Court decision regarding a Motion for Summary Disposition is reviewed de 

novo. Maiden v Rozwood, 461 Mich 109, 118; 597 NW.2d 817 (1999). When a claim is barred 

by governmental immunity, summary disposition is appropriate under MCR 2.l 16(C)(7). 

Glancy v City of Roseville, 457 Mich 580,583; 577 NW.2d 897 (1998). Under MCR 2.116(C)(7) 

the moving party has the option of supporting its motion with affidavits, depositions, admissions 

or other documentary evidence provided that the "substance or content" of the supporting proofs 

is admissible as evidence. Maiden, supra, at 119. In reviewing a motion under MCR 

2.l 16(C)(7), the court accepts the factual contents of the Complaint as true unless contradicted 

by the movant's documentation. Id. When the material facts are not in dispute, the reviewing 

court may decide whether a Plaintiff's claim is barred by immunity as a matter oflaw. Robinson 

v Detroit, 462 Mich 439,445; 613 NW.2d 307 (2000). 
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ARGUMENT 

I. DID THE COURT OF APPEALS PROPERLY ORDER IMMEDIATE 
CONSIDERATION OF PLAINTIFF/APPELLEE'S MOTION TO AFFIRM 
BY CONCLUDING THAT THE QUESTION APPEALED BY 
DEFENDANT/ APPELLANT WAS SO UNSUBSTANTIAL AS TO NEED 
NO ARGUMENT OR FORMAL SUBMISSION AS PROVIDED IN MCR 
7.211(C)(3)? 

Plaintiff/ Appellee contends the answer to this question is "yes". 

Defendant/ Appellant contends the answer to this question is "no". 

The Court of Appeals ruled in favor of Plaintiff/ Appellee by answering this 
question "yes". 

This Court, on December 21, 2016, denied Application for Leave to Appeal of the Court 

of Appeals' decision in Streng v Board of Mackinac County Road Commission (_ Mich App 

~ (2016); 2016 WL 2992564, Docket No: 323226; Application for Leave Denied 12/21/2016 

(MSC Docket No. 154034). The issue in Streng is identical to the issue presented within this 

Appeal i.e. which notice provision governs the facts and resolution of the notice issues in this 

case, MCL 691.1404 under the Governmental Tort Liability Act (GILA), MCL 691.1401 et seq 

or MCL 224.21 under the Highway Code, MCL 220.1 et seq.? 

In Streng, the Road Commission argued, among other things, that Plaintiff/Appellee's 

Notice of Intent failed to identify the exact location of the accident, as required by the notice 

provision of MCL 691.1404(1). As in the present case, the Streng court noted that the Road 

Commission did have actual notice of the precise location of the accident. In fact, it appears that 

the Road Commission had actual notice of the location of the defect well before the Notice of 

Intent was sent, much like in this appeal. 

Alternatively, Plaintiff/ Appellee responded by arguing that her notice complied with 

MCL 224.21(3) which requires that the notice only "set forth substantially the time when and 
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place where the injury took place". The Trial Court held that Plaintiff/Appellee's notice would 

satisfy either statute because the location was "sufficiently stated with the additional 

circumstances surrounding the event's developments." Further, Defendant/Appellant's argument 

that the notice was not sufficient despite it having actual notice of the exact location was "form 

over substance" that the Trial Court found was without merit. 

In the present Appeal the Trial Court held that Plaintiff/ Appellee's notice satisfied the 

GILA notice requirements. By implication, the Court would have ruled that the notice also 

satisfied the requirements under the Highway Code. The Court was not requested by the Road 

Commission to decide this issue (i.e. which notice provision controlled), but only whether 

PlaintiillAppellee's notice satisfied the heightened requirements ofMCL 691.1404. 

The Streng court clearly held that MCL 224.21 is the specific statute in regard to claims 

of liability against County Road Commissioners for accidents that occur on county roads. Streng 

also noted that, despite multiple legislative amendments to the GTLA and the Highway Code, the 

notice provisions of MCL 224.21 remain in effect and have not been substantively changed. 

(Slip Opinion page 7). 

In reconciling the notice requirements of the GILA versus the notice requirements under 

the Highway Code, the Streng court held: 

"To follow the procedural requirements of the GILA rather than those 
ofMCL 224.21 - particularly in light of the fact that the GILA expressly 
points in the direction of the latter - would render the specific terms of 
MCL 224.21 nugatory, something we avoid, whenever possible. Robinson, 
486 Mich at 21." 2 

In fact, the court went on to hold: 

"In sum, courts appear to have been overlooking the time limit, 
substantive requirements and service procedures applicable to 
notice under MCL 224.21(3) when the responsible party is a 

2 Robinson v City of Lansing, 486 Mich I; 782 N.W. 2d 171 (2010). 
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County Road Commission. Nothing in either the GTLA or the 
Highway Code indicate that the Legislature intended that result. 
Despite the precedent of applying the GTLA to the exclusion of 
MCL 224.21, the procedures and remedies provided by MCL 
224.2Iare what apply to County Road Commissions and if the 
Legislature wants the laws to be more uniform, it has the power 
to make the changes necessary." (Slip Opinion page 7). 

Streng was decided while the current litigation was pending in the Trial Court. Streng 

was released for publication and is binding precedent. See MCR 7.215(C)(2). 

Defendant/ Appellant argues that this issue was not preserved in the Trial Court. 

Plaintiff/ Appellee, obviously, disagrees. Generally, the Court of Appeals will decline to consider 

issues which have not been preserved for Appellant review. However, the Court will depart from 

this general rule where, as here, consideration of the claim is necessary to a proper determination 

of the case and where a question of law may be decided without reference to material facts in 

dispute. See Trail Clinic, PC. v Bloch, 114 Mich App 700, 711-712; 319 N.W.2d 638 (1982) Iv. 

den 417 Mich 959(1985), Harris v Pennsylvania Erection and Construction et al, 143 Mich App 

790; 372 N.W.2d 663(1985) and Kennedy Liquor and Deli Shoppe, Inc. d/b/a Big Daddy's 

Liquor and Party Store v Liquor Control Commission, et al, (__ Mich App~ (2016); 2016 

Mich App. WL 187 

Further, Appellate Courts may overlook preservation requirements where the failure to 

consider the issue would result in manifest injustice Herald Company, Inc. v Kalamazoo, 229 

Mich App 376, 390; 589 N.W. 2D, 295 (1998); if consideration of the issue is necessary to 

proper determination of the case. Providence Hospital v Labor Fund, 162 Mich App 191, 195; 

412 N.W. 2D 690 (1987); or if the issue involves a question oflaw and the facts necessary for its 

resolution have been presented. Poch v Anderson, 229 Mich App 40, 52; 580 N.W. 2d 456 

(1998). Also see Stewardv Panek, et al, 251 Mich App 546; 652 N.W. 2D 232 (2002). 
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Obviously the Court of Appeals was not persuaded by Defendant/Appellant's 

preservation argument in that both the Motion for Immediate Consideration and Motion to 

Affirm were granted. 

Similarly, the Road Commission's claim that it was deprived of "the opportunity to have 

this case formally submitted to a panel and addressed with the benefit of oral arguments" is 

unfounded. 

Not only does MCR 7.211(C)(3) contemplate submission of appeals without argument, 

MCR 7.214(E) does as well if the panel concludes that the dispositive issues have been recently 

authoritatively decided and that the briefs and record adequately present the facts and legal 

arguments such that the court's deliberations would not be significantly aided by oral argument. 

Streng was decided six months before the Court of Appeals rejected the present appeal. Finally, 

MCR 7 .2 l 4(E)(l )( c) provides for submission without argument if "the appeal is without merit." 

As in Streng, the issue in this case is whether the notice requirements of the GTLA or 

whether the notice provisions of the Highway Code are applicable. Despite Defendant/ 

Appellant's argument to the contrary, application of the notice requirements ofMCL 224.21(3) to 

litigation involving county road commissions has been the law of the land since the GTLA was 

amended in 1970. Clearly, the Highway Code provisions apply and Plaintiff/Appellee's notice is 

sufficient under both statutes. 

II. DID PLAINTIFF/APPELLEE'S NOTICE TO EATON COUNTY OF FATAL 
INJURIES DUE TO DEFECTIVE HIGHWAY MEET THE SUBSTANTIAL 
COMPLIANCE STANDARD ESTABLISHED IN PLUNKETT V 
DEPARTMENT OF TRANSPORTATION, 286 MICH APP 168; 779 N.W. 2d 
263 (2009)? 

Plaintiff/ Appellee contends the answer to this question is "yes". 

Defendant/ Appellant contends the answer to this question is "no". 
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The Court of Appeals implicitly ruled in favor of Plaintiff/ Appellee by granting 
Plaintiff/ Appellee' s Motion for Innnediate Consideration of Defendant/ Appellant's 
Motion to Affirm and ruling that the question presented on Appeal was so 
unsubstantial as to need no argument or formal submission. 

MCL 691.1404 provides in relevant part: 

"(1) As a condition to any recovery for injuries sustained by reason 
of any defective highway, the injured person, within 120 days from 
the time the injury occurred, * * * shall serve a notice on the governmental 
agency of the occurrence of the injury and the defect. The notice shall 
specify the exact location and nature of the defect, the injury sustained 
and the names of the witnesses known at the time by the Claimant.*** 

THE PURPOSE OF THE STATUTORY NOTICE 

The notice need not be provided in a particular form. It is sufficient if it is timely and 

contains the requisite information. Burise v. City of Pontiac, 282 Mich.App. 646; 766 N.W. 2d 

311 (2009). 

Notice provisions permit the governmental agency to be apprised of possible litigation 

against it and to be able to investigate and gather evidence quickly to evaluate the claim. Blohm 

v. Emmet County Ed. of County Road Com 'rs 223 Mich.App. 383, lv den 458 Mich 869 (1998); 

565 N. W. 2d 924 (1997). 

The principal purpose to be served by requiring notice of injury is to provide the 

governmental agency with the opportunity to investigate the claim while the evidentiary trail is 

still fresh and to remedy the defect before other persons are injured. Hussey v. City of Muskegon 

Heights 36 Mich.App. 264; 193 N.W. 2d 421 (1971). Also see Lawson v. City of Niles, 

unpublished per curiam opinion of the Court of Appeals, issued January 8, 2009 Docket No. 

280797. (Response Brief Exhibit I). 

However, the notice need only be understandable and sufficient to bring the 

important facts to the governmental entity's attention. Brown v. City of Owosso, 126 Mich 91; 85 

COLLISON & COLLISON 58ll COLONY DRIVE NORTH PO BOX 6010 SAGINAW Ml 48608-6010 TELEPHONE 989.799.3033 
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N.W. 2d 256 (1901). Thus, a liberal construction of the notice requirements is favored. Meredith 

v. City of Melvindale, 381 Mich. 572; 165 N.W. 2d 7 (1969). 

As noted above, the Road Commission does not claim that it did not have knowledge of 

the location of the defect nor that it did not understand the nature of the defect immediately after 

it occurred. Further, corrective measures were undertaken within days of the accident to prevent 

additional accidents from occurring. Consequently, it is unclear what additional information 

Defendant claims it needed to be put on notice of something it was already aware of. 

SUFFICIENCY OF THE NOTICE 

The requirement should not receive so strict a construction "as to make it difficult for the 

average citizen to draw a good notice .... " Kustasz v. Detroit, 28 Mich. App. 312,315; 184 N.W. 

2d 328 (1970), quoting Meredith, 381 Mich. at 579, quoting Brown, 126 Mich. at 94-95"[AJ 

notice should not be held ineffective when in 'substantial compliance with the law .... " Smith v. 

City of Warren, 11 Mich. App. 449, 455; 161 N.W. 2d 412 (1968), quoting Ridgeway v. City of 

Escanaba, 154 Mich. 68; 117 N.W. 550 (1908). A plaintiff's description of the nature of the 

defect may be deemed to substantially comply with the statute when "[ c Joupled with the specific 

description of the location, time and nature of injuries .... " Jones v. Ypsilanti, 26 Mich. App. 574, 

584; 182 N.W. 2d 795 (1970); see also Barribeau v. Detroit, 147 Mich. 119, 125; 110 N.W 512 

(1907) ("In determining the sufficiency of the notice ... the whole notice and all of the facts 

stated therein may be used and be considered to determine whether it reasonably apprises the 

officer upon whom it is required to be served of the place and the cause of the alleged injury."). 

(Emphasis supplied). "Some degree of ambiguity in an aspect of a particular notice may be 

remedied by the clarity of other aspects." Jones, 26 Mich. App. at 584; quoting Smith, 11 Mich. 

App.At 455. 

COLLISON & COLLISON 5811 COLONY DRIVE NORTH PO BOX 6010 SAGINAW MI 48608-6010 TELEPHONE 989.799.3033 
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This Court has held that this statutory notice provision is clear and unambiguous; thus, it 

must be enforced as written. Rowlandv. Washtenaw Co. Rd Comm., 477 Mich. 197,219; 731 

N. W. 2d 41 (2007). But notice "is sufficient if it is timely and contains the requisite information," 

and notice does not need to be provided in a particular format. Plunkett at 176. The Court of 

Appeals has held that substantial compliance with the statutory notice requirements is sufficient. 

Id. at 177, 779; see also McLean v City of Dearborn, 302 Mich App 68; 863 N.W. 2d 916 (2013) 

at 75. And the information required by the statute "does not have to be contained within the 

plaintiffs initial notice; it is sufficient if a notice is received by the governmental agency within 

the 120--<lay period that contains the required elements." Id. At 74-75. (Emphasis supplied). 

In Rowland the Supreme Court overruled a line of cases that held that, absent of showing 

of actual prejudice to the defendant-government, a plaintiffs failure to comply with the highway 

exception notice provision was not fatal. Id. at 200. The Rowland plaintiff failed to provide the 

required notice within 120 days. Id. at 201. The Rowland Court found this error fatal to the 

plaintiffs case, concluding that "MCL 691.1404 is straightforward, clear, unambiguous, and not 

constitutionally suspect. Accordingly, we conclude that it must be enforced as written." Id. at 219. 

Rowland did not discuss the "exact location" language at issue in this case. Rowland did not 

discuss "substantial compliance" with the notice provision, but rather only removed any required 

showing of "actual prejudice". 

In Plunkett, the defendant argued that it was entitled to summary disposition because the 

plaintiffs notice was insufficient under MCL 691.1404 as it did not contain a strictly accurate or 

correct identification of the alleged highway defect, and the alleged defect was not actionable 

under "uncontested standards for maintaining asphalt pavement." Id. at 174, 179. The Court 

concluded that a plaintiff need only substantially comply with the notice provision, insofar as a 

COLLISON & COLLISON 5811 COLONY DRIVE NORTH PO BOX 6010 SAGINAW Ml 48608-6010 TELEPHONE 989.799.3033 
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plaintiff should not be held to the standard of a hypertechnical and hyperdetailed recitation of the 

precise location of the defect. Id. at 177-179. Rather, the plaintiff must only provide a 

sufficiently accurate description of the nature and location of the defect that the reader is not left 

with any real doubt as to where and what the defect is. 

In McLean Plaintiff, who was a pedestrian, broke her foot when she tripped and fell while 

stepping off a sidewalk onto a road. She brought a personal injury action against that City of 

Dearborn. Notice of the accident was provided to the city 5 days later. Approximately 2 months 

after the accident, a letter was authored by Plaintiff counsel which provided additional 

information regarding the location of the defect and Plaintiff's injuries. 

Plaintiff filed a Complaint in the Circuit Court and Defendant filed its Motion for 

Summary Disposition, arguing that Plaintiff failed to provide adequate pre-suit notice of her 

claim pursuant to MCL 691.1404. Among other things, the City of Dearborn argued that 

Plaintiff had failed to provide the exact nature of the defect and the injury sustained. 

The McLean Court held that the required information does not have to be contained 

within the Plaintiff's initial notice; it is sufficient if a notice is received by the governmental 

agency within the 120 day period which contains the required elements. 

In the present case, the notice submitted by Pearce clearly identifies the location as 

occurring on North Mason Road approximately 500 feet south of the intersection with W. Kinsel 

Highway, Kalamo Township, Eaton County Michigan. The notice also clearly identifies the 

nature of the defect, i.e. that water was allowed to pool on the roadway which, when encountered 

by Melissa Musser, caused her to leave the roadway. The notice specifically "reserves the right 

to assert additional defects as same may become known". 

COLLISON & COLLISON 5811 COLONVDRIVE NORTH PO BOX 6010 SAGINAW MI 48608-6010 TELEPHONE 989.799.3033 
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Furthermore, the concluding paragraph of the notice specifically requests that "If any 

further information is desired or deemed necessary, [The Road Commission] may contact the 

attorneys who are: Collison & Collison, Attorney at Law, 5811 Colony Drive, North, P. 0. Box 

6010, Saginaw, Michigan 48608-6010, telephone: (989) 799-3033". No such request was ever 

made by the Road Commission, presumably because all of the information required by defendant 

was already within its possession. 

In addition to the notice provided by Pearce, the Road Commission was also in 

possession of Harston's notice which Defendant concedes within its Brief in Support of Motion 

for Summary Disposition is proper. The Road Commission also received notice from Melissa 

Sue Musser and John Musser. Consequently the Defendant did have "a notice" within the 

statutory period. In fact, it had at least four "notices". It is hard to imagine what additional 

information the Road Commission might require in that it was fully apprised of all relevant facts 

within the statutory period, regardless of whom provided such notice. 

A remarkably similar situation occurred in Plunkett. 

In that case Holly Plunkett lost control of her minivan as she traveling south on US-127 

in Clare County. At the time of the accident it was raining and the road surface was wet. She 

apparently lost control due to the presence of an "uunatural accumulation of rain fall" which was 

allowed to pool or collect on the roadway. Likewise, in the present case, Plaintiff claims that 

Melissa Sue Musser lost control of her vehicle because of the unnatural collection of water on 

the roadway. 

Much like the present case, the Department of Transportation raised a purely technical 

objection to Plaintiff's pre-suit notice. M-DOT alleged that the notice did not contain a "strictly 

accurate or correct identification of the alleged highway defect". 

COLLISON & COLLISON 5811 COLONVDRIVE NORTH PO BOX 6010 SAGINAW Ml 48608-6010 TELEPHONE 989.799.3033 
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The Plunkett notice stated, in pertinent part: 

"Please accept this letter as notice of intention to file a claim against the Michigan 
Department of Transportation on behalf of our clients in connection with an incident 
that occurred on May 19, 2005, at approximately 8:30 p.m. on Southbound US-127, 
at or near Bailey Road, Clare County, Michigan. 

The claim arose when Holly Marie Plunkett struck standing/pooled water on the 
roadway's surface while driving, which then caused her vehicle to hydroplane out of 
control and strike a tree on the west side of the roadway. The standing/pooled water on 
the roadway was caused by excessive and uneven wear, and/or lack of drainage due to 
uneven and unreasonable wear, and/or failure to maintain the roadway in a reasonably 
safe manner. "(Emphasis supplied). (Plunkett at page 175). 

The above description of the location and nature of the defect was deemed sufficient to 

put the governmental authority on notice as to where the accident occurred. Plunkett's notice 

also "reasonably apprised M-DOT of the nature of the defect". 

As the Plunkett Court stated: 

"T]he requirement should not receive so strict a construction as to make it difficult for the 
average citizen to draw a good notice .... " "[A] notice should not be held ineffective when 
in 'substantial compliance with the law .... " "A plaintiff's description of the nature of the 
defect may be deemed to substantially comply with the statute when"[ c ]oupled with the 
specific description of the location, time and nature of injuries .... "" 'Some degree of 
ambiguity in an aspect of a particular notice may be remedied by the clarity of other 
aspects.' " (Plunkett at pages 176-177 (internal citations omitted) Emphasis in the 
original). 

The notice provided by Plaintiff to Defendant in the present case, at a minimum, was "a 

sufficiently accurate description of the nature and location of the defect [such] that the [Road 

Commission was] not left with any real doubt as to where and what the defect is." 

The Eaton County Circuit Court agreed with the position of Plaintiff/ Appellee by ruling: 

"This Court is satisfied and finds that prompt and proper notice was given 
by the Plaintiff to the Eaton County Road Commission; the location and 
alleged defect in the road were adequately given and were sufficient to 
bring the defect to the Road Commission's attention. Plaintiffs notice is 
sufficient and substantially complies with the statute requirements". 
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Consequently, this Court can appreciate that Plaintiff's notice complied not only with the 

notice provisions of the Highway Code but the notice provisions of the GILA as well. For all of 

the reasons stated above Defendant/ Appellant's Application for Leave to Appeal must be denied. 

REQUEST FOR RELIEF 

WHEREFORE Plaintiff/Appellee LYNN PEARCE, Personal Representative of 

the Estate of Brendon Pearce, Deceased, prays this Court deny Defendant/ Appellant's 

Application for Leave to Appeal. 

Dated this 27'h day of December, A.D., 2016. 

COLLISON & COLLISON 

Isl Joseph T. Collison 

JOSEPH T. COLLISON, J.D. 
Attorneys for Plaintifti' Appellee 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF EATON 

JOSEPH GRINAGE, 

Plaintiff, 

V 

ESTATE OF MELISSA SUE MUSSER, PATRICIA 
JANE MUSSER, and THE EATON COUNTY 
ROAD COMMISSION 

Defendants. 

AND 

RYAN HARSTON, 

Plaintiff, 

V 

THE EATON COUNTY ROAD COMMISSION, 
and the ESTATE OF MELISSA SUE MUSSER and 
PATRICIA JANE MUSSER, 

Defendants. 

AND 

LYNN PEARCE, Personal Representative of the 
Estate of BRENDON PEARCE, Deceased, 

Plaintiff, 

CASE NO. 15-1226-NI 

HON. JOHN D. MAURER 

CASE NO. 15-1226-NI 

HON. JOHN D. MAURER 

CASE NO. 16-29-NI 

v HON. JOHN D. MAURER 

LA WREN CE BENTON, Personal Representative of 
the ESTATE OF MELISSA SUE MUSSER, 
Deceased, PATRICIA JANE MUSSER, and THE 
EATON COUNTY ROAD COMMISSION, 
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Defendants. 

Jeffrey D. Malin (P36212) 
Matthew G. Gauthier (P76043) 
MINDELL LAW 
Attorneys for Plaintiff Joseph Grinage 
25505 W. 12 Mile Road, Suite 1000 
Southfield, Michigan 48034 
(248) 353-5595 

Leonard E. Miller (P35114) 
THE SAM BERNSTEIN LAW FIRM 
Attorneys for Plaintiff Harston 
31731 Northwestern Highway, Suite 333 
Farmington Hills, Michigan 48334 
(248) 538-5920 

Joseph T. Collison, J.D. (P34210) 
COLLISON & COLLISON 
Attorneys for Plaintiff Pearce 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, MI 48608-6010 
(989) 799-3033 

D. Adam Tountas (P68579) 
Charles J. Pike (P77929) 
Smith Haughey Rice & Roegge 
Attorneys for Defendant Eaton County Road 
Commission 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
(616) 774-8000 

Thomas S. Barger (P54968) 
GARAN LU COW MILLER PC 
Attorneys for Defendants Estate of Melissa Sue 
Musser and Patricia Jane Musser 
504 S. Creyts Road, Suite A 
Lansing, MI 48917 
(517) 327-0300 

DEFENDANT EATON COUNTY ROAD COMMISSION'S 
MOTION FOR SUMMARY DISPOSITION 

NOW COMES Defendant, the Eaton County Road Commission ("Road Commission"), by and 

thought its attorneys, Smith Haughey Rice & Roegge, and states for its Motion for Summary Disposition 

as follows: 

1. On March 8, 2015, Melissa Musser took several friends and family members for a ride in 

her mother's minivan. 
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2. At one point, the vehicle was headed southbound on Mason Road. Musser was legally 

intoxicated; driving at least 20 miles over the speed limit; and riding on bad tires. 

3. Musser lost control of the minivan, left the roadway, and struck a tree. She and Brendon 

Pearce were killed in the crash. The other occupants were injured. 

4. A handful of the minivan's occupants (and Brendon Pearce's Estate) are suing Musser; her 

mother, who owned the minivan; and the Road Commission. The claims against the Road Commission 

assert that a highway defect (specifically, a large puddle) was responsible for the underlying crash. 

5. However, in order to successfully plead a claim of that kind, these Plaintiffs were required 

to file compliant pre-suit notices. They did not do so. 

6. As a result, the Road Commission hereby moves for summary disposition of the claims 

made against it; for the reasons that follow, that motion should be granted. 

WHEREFORE, the Road Commission respectfully requests that this Honorable Court enter an 

Order dismissing the claims of Pearce, Grinage, and Harston, with prejudice; and providing any other 

relief deemed to be equitable and just. 

e-
8 DATED: March 10, 2017 
.; 
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D. dam Tountas 68579) 
Charles J. Pike (P77929) 
SMITH HAUGHEY RICE & ROEGGE 
Attorneys for Defendant Eaton County Road 
Commission 
100 Monroe Center NW 
Grand Rapids, Ml 49503-2802 
( 616) 77 4-8000 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF EATON 

JOSEPH GRINAGE, 

Plaintiff, 

V 

ESTATE OF MELISSA SUE MUSSER, PATRICIA 
JANE MUSSER, and THE EATON COUNTY 
ROAD COMMISSION 

Defendants. 

AND 

RYAN HARSTON, 

Plaintiff, 

V 

THE EATON COUNTY ROAD COMMISSION, 
and the ESTATE OF MELISSA SUE MUSSER and 
PATRICIA JANE MUSSER, 

Defendants. 

AND 

LYNN PEARCE, Personal Representative of the 
Estate of BRENDON PEARCE, Deceased, 

Plaintiff, 

CASE NO. 15-1226-NI 

HON. JOHN D. MAURER 

CASE NO. 15-1226-NI 

HON. JOHN D. MAURER 

CASE NO. 16-29-NI 

v HON. JOHN D. MAURER 

LA WREN CE BENTON, Personal Representative of 
the ESTATE OF MELISSA SUE MUSSER, 
Deceased, PATRICIA JANE MUSSER, and THE 
EATON COUNTY ROAD COMMISSION, 
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Defendants. 

Jeffrey D. Malin (P36212) 
Matthew G. Gauthier (P76043) 
MINDELL LAW 
Attorneys for Plaintiff Joseph Grinage 
25505 W. 12 Mile Road, Suite 1000 
Southfield, Michigan 48034 
(248) 353-5595 

Leonard E. Miller (P3 5114) 
THE SAM BERNSTEIN LAW FIRM 
Attorneys for Plaintiff Harston 
31731 Northwestern Highway, Suite 333 
Farmington Hills, Michigan 48334 
(248) 538-5920 

Joseph T. Collison, J .D. (P34210) 
COLLISON & COLLISON 
Attorneys for Plaintiff Pearce 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, MI 48608-6010 
(989) 799-3033 

D. Adam Tountas (P68579) 
Charles J. Pike (P77929) 
Smith Haughey Rice & Roegge 
Attorneys for Defendant Eaton County Road 
Commission 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
(616) 774-8000 

Thomas S. Barger (P54968) 
GARAN LU COW MILLER PC 
Attorneys for Defendants Estate of Melissa Sue 
Musser and Patricia Jane Musser 
504 S. Creyts Road, Suite A 
Lansing, MI 48917 
(517) 327-0300 

DEFENDANT EATON COUNTY ROAD COMMISSION'S 
BRIEF IN SUPPORT OF ITS MOTION FOR SUMMARY DISPOSITION 

I. INTRODUCTION 

This lawsuit stems from a drunken joyride gone bad. On March 8, 2015, Melissa Musser took 

several friends and family members for a ride in her mother's minivan. At one point, the vehicle was 

headed southbound on Mason Road. Musser was legally intoxicated; driving at least 20 miles over the 

speed limit; and riding on bad tires. She lost control of the minivan, left the roadway, and struck a tree. 

Musser and Brendon Pearce were killed in the crash. The other occupants were injured. A handful of 
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those occupants (and Brendon Pearce's Estate) are suing Musser; her mother, who owned the minivan; 

and the Road Commission. 

The claims against the Road Commission assert that a highway defect - specifically, a large 

puddle - was responsible for the underlying crash. In order to successfully plead a claim of that kind, 

however, these Plaintiffs were required to file compliant pre-suit notices. They did not do so. As a result, 

the Road Commission hereby moves for summary disposition of the claims made against it. For the 

reasons that follow, the Road Commission's motion should be granted. 

II. BACKGROUND 

A. The underlying accident. 

On March 8, 2015, Musser (31 years old) decided to take a drive with a few of her friends and 

family members. She sent Joseph Grinage (22 years old) a Facebook message asking him if he wanted to 

"go for a ride." (Exhibit A, Incident Report, p. 8). He was with Brendon Pearce (15 years old) and Ryan 

Harston (19 years old) at the time. (Id.) Grinage arranged to have Musser pick them up at the Old 

Kellogg Alternative Education Building in Nashville. (Id.) She showed up in her mother' s 2002 

Oldsmobile minivan. Andrew Musser (30 years old) and John Musser (56 years old) were already inside 

the vehicle. (Id.) 

Everyone other than Pearce had been drinking alcohol that afternoon. (Id.) This included Musser, 

who was driving.1 (Id.) According to Grinage, at least two people, John and Andrew Musser, were 

drinking alcohol in the minivan while it was "going down the road."2 (Id.) As their ages reflect, two of 

the vehicle's other occupants, Brendon Pearce and Ryan Harston, were not legally able to drink at the 

time. (Exhibit A, p. 1). 

1 As part of her autopsy, two separate blood draws were taken of Musser. One of those draws reflected at BAC of 
.083; the other of .092. (Exhibit B, Autopsy Report, pp. l, 3). Under either analysis, she was driving while legally 
intoxicated. 
2 Photographs taken by the Eaton County Sheriffs Department support this contention, as several open and 
partially full beer cans were observed at the accident site. (Exhibit C, photographs). 
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Around 6 o'clock that evening, Musser's minivan was travelling southbound on Mason Road near 

Kinsel Highway. (Exhibit A, p. 1). It is unclear where the vehicle was headed. These Plaintiffs allege 

that, while on Mason Road, the minivan came into contact with a large puddle; hydroplaned; left the 

roadway; and crashed into a tree. Detective Richard Buxton, a well-credentialed accident 

reconstructionist who investigated this crash on behalf of the Eaton County Sheriff's department, isn't so 

sure. During his deposition, Detective Buxton testified that it's entirely possible Musser didn't encounter 

the puddle prior to the crash. (Exhibit D, Detective Buxton's deposition, p. 56, line 24 - p. 57, line 2). 

That is to say, the accident may have been caused by Musser attempting to evade the puddle and 

overcorrecting with the steering wheel. (Id., p. 57, lines 3 - 11). 

Detective Buxton is sure, however, that Musser was driving well in excess of the speed limit. 

Based upon survey data and measurements taken at the crash site, he concluded that her minivan was 

traveling somewhere between 70 and 74 miles per hour at the time of impact. (Exhibit D, p. 41, lines 17 

- 20); see also Exhibit A, pg. 14). This cruising speed was almost 20 miles over the posted speed limit. 

(Exhibit D, p. 43, lines 13 - 15). And, when one takes into account the requirements of the basic speed 

law, Musser could have been driving more than 20 miles over the actual speed limit, which depends, in 

e 
e- part, on roadway conditions. (Id., p. 43, lines 16-20). 
8 

Additionally, at the time of the crash, Musser's minivan was outfitted with four ineffective tires. 

A vehicle inspection worksheet completed by Detective Buxton describes those tires. (Exhibit E). Each 

was made by a different manufacturer, and was of a different model. (Id.) This impacted the minivan's 

ability to handle, comer, and operate smoothly. (Exhibit D, p. 49, lines 14 - 19). Two of the tires were 

overinflated, and one had an almost unlawfully low tread depth. (Exhibit D, p. 49, lines 23 -p. 50, lines 

6; and p. 51 , lines 6 - 12). Further still, one of the minivan's tires was a "donut." (Exhibit D, p. 47, lines 

4 - 12). Donut tires are not intended to be ridden on perpetually; they have a mileage limitation. (Id., p. 
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52, lines 6 - 10). According to Detective Buxton, they also have a lower top speed than normal tires. 

(Id. , p. 52, lines 11 - 16). This means that, if one is riding on a donut tire in excess of its recommended 

speed, the vehicle is going to be more difficult to operate. (Id., p. 52, lines 17 - 21). 

To make a long story short, Detective Buxton does not believe that the underlying crash was 

caused by the puddle. His deposition testimony on this point could not have been any more clear: 

B. 

Q: Detective, are you of the opinion that this puddle did not cause the 
crash? 

Mr. Miller: Objection to the form of the question. 

Q: (By Mr. Tountas). Go ahead. 

A: Yes. 

Q: Why is that? 

A: I believe speed and intoxication caused the crash. (Exhibit D, p. 
61 , lines 12 - 19). 

The pre-suit notices. 

After the crash, each of these Plaintiffs served a pre-suit notice of intent to sue upon the Road 

Commission. However, for reasons discussed more fully below, none of those notices were valid. The 

two salient factors governing this validity analysis are (1) the number of days after the underlying crash 

that each of the notices was served; and (2) whether the Eaton County Clerk was also served with a copy 

of the pre-suit notice. The result of this two-phase analysis is as follows: 

~ Brendon Pearce - the notice was served 58 days after the 
underlying crash; it was not served upon the County Clerk 
(Exhibit F); 

Joseph Grinage - the notice was served 116 days after the 
underlying crash; it was served upon the County Clerk (Exhibit 
G); 

Ryan Harston - was served 113 days after the underlying crash; it 
was not served upon the County Clerk (Exhibit H). 
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C. The Road Commission's first dispositive motion. 

One year ago, the Road Commission moved to dismiss Brendon Pearce's claims against it.
3 

(Exhibit I, the Road Commission's Motion for Summary Disposition). The motion contended that 

Pearce's pre-suit notice was insufficient. More specifically, the Road Commission argued that, under 

MCL 691.1404, which was the statute then believed to govern these claims, Pearce's notice failed to 

identify the "exact location" of the alleged defect responsible for the underlying crash. (Exhibit I, pp. 4 -

7). In response, Pearce argued that her notice substantially complied with MCL 691.1404, and that, in 

any event, the Road Commission had actual knowledge of the alleged defect. (Exhibit J, Pearce's 

Response to the Road Commission's Motion for Summary Disposition, pp. 4- 6; 9- 11). 

After oral argument, this Court issued a written opinion analyzing the Road Commission's motion. 

(Exhibit K, Opinion and Findings, May 5, 2016). The opinion found that Pearce's notice complied with 

MCL 691.1404 because it adequately described the alleged defect. (Exhibit K, p. 5). Three weeks later, 

this Court entered a formal Order denying the Road Co~ission' s motion for summary disposition. 

(Exhibit L, May 26, 2016 Order). The Road Commission timely appealed this Court's ruling. 

D. The Road Commission's appeal and Streng. 

Two days before this Court entered its Order denying the Road Commission's dispositive motion, 

the Michigan Court of Appeals issued Streng v Board of Mackinac County Road Commissioners, 315 

Mich App 449; _NW2d _ (2016). Streng dealt with the claims of a plaintiff who was injured on a 

county highway when she lost control of her motorcycle and crashed. In that case, the defendant 

challenged the sufficiency of the plaintiff's pre-suit notice under MCL 691.1404, arguing that the same 

failed to identify the specific location of the alleged defect. Streng, 1-2 . 

3 Brendon Pearce's claims are actually being brought by his mother, Lynn Pearce, who is the Personal 
Representative of his Estate. For that reason, from this point forward in the Road Commission's brief, any use of 
the moniker "Pearce" references Lynn Pearce. 

-6-
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The Michigan Court of Appeals rejected the defendant's arguments, holding, somewhat 

unexpectedly, that MCL 691.1404 does not govern pre-suit notices being issued in relation to a county 

road commission. Rather, the Court held that a provision of the county road law, MCL 224.21, applied to 

those claims. (Streng, pp. 2 - 6). The upshot of the Court's ruling in this regard was that the plaintiffs 

notice was sufficient because, under MCL 224.21, an injured party is only required to "set forth 

substantially the ... place where the injury took place." (Streng at 3). 

In its docketing statement, the Road Commission identified Streng as pertaining to the issues 

raised in its appeal. However, throughout its appellate briefing, the Road Commission argued that Streng 

was wrongly decided, and that MCL 691.1404 governed its appeal. Pearce vigorously argued otherwise. 

· In fact, she fully embraced Streng, and made it the focal point of every appellate submission. 

For instance, within the frrst three pages of her appellate brief, Pearce cited MCL 224.21, the 

notice provision relied upon in Streng. (Exhibit M, p. 3). Then, she stated this: 

This Court issued its Opinion in Streng v Board of Mackinac County Road 
Commission for publication on May 24, 2016. ( Mich App _ _ , 
2016); (2016 WL 2992564, Docket No. 323226). The issue in Streng is 
identical to the issue presented in this Appeal i.e. which notice provision 
governs the facts and resolution of the notice issues in this case, MCL 
691.1404 under the Governmental Tort Liability Act (GTLA), MCL 
691.1401 et seq or MCL 224.21 under the Highway Code, MCL 220.1 et 
seq.? 

* * * 
Despite [the Road Commission' s] argument to the contrary, application of 
the notice requirements of MCL 224.21(3) to litigation involving county 
road commissions has been the law of the land since the GTLA was 
amended in 1970. (Exhibit M, pp. 8 and 11). 

Additionally, when she filed her appellate brief, Pearce separately moved the Court of Appeals to 

summarily affirm this Court's written opinion. The exclusive basis being offered for her motion to 

affirm, wherein Pearce sought to circumvent the Road Commission's right to oral argument, was that 

Streng governed this dispute. Pearce said this about Streng governing her claims: 

-7-

i.:... 



Appendix 14 - Road Commission's 2017 Summary Disposition Motion

0137a

R
EC

EIV
ED

 by M
SC

 8/28/2020 11:26:03 A
M

C 
0 

"J:l 

~ e-
8 
'" " 0 

·~ 
.e 

0 

ii:: 
< 
~ 
0 
0 
~ 

~ 
c8 
~ u 
~ 

! ::,... 

~ 
0 

~ 
15 
~ 
<Zl 

4. That this Court issued its Opinion in Streng v Board of Mackinac 
County Road Commission for publication on May 24, 2016. (~_ 
Mich App __ , 2016; 2016 WL 2992564, Docket No. 323226). 

5. That the issue in Streng is identical to the issue presented in this 
Appeal i.e. which notice. provision governs the facts and resolution of 
the notice issues in this case, MCL 691.1404 under the Governmental 
Tort Liability Act (GTLA), MCL 691.1401 et seq or MCL 224.21 
under the Highway Code, MCL 220.1 et seq. 

6. That the Streng Court held that MCL 224.21 is the specific statute in 
regard to claims of liability against County Road Commission for 
accidents that occur on County roads. 

* * * 
9. That the notice requirements of MCL 691.1404 do not apply to the 

present Appeal. 

10. That the notice provision ofMCL 224.21 do not apply and that, under 
either statute, the notice of Plaintiff/ Appellee is sufficient. 

11. That Streng is directly on point, is a published decision and has 
precedential effect under the rule of stare decisis. MCR 7.215(C)(2). 

12. That the present Appeal is factually and legally untenable and Oral 
Argument is unnecessary to resolve this matter. 

(Exhibit N, Pearce's Motion to Affinn). 

Finally, at the same time, Pearce also filed a Motion for Immediate Consideration. (Exhibit 0, 

Pearce's Motion for Immediate Consideration). In that motion, she asked the Court of Appeals to 

immediately consider her motion to affirm because Streng was "directly on point and has precedential 

effect under the rule of stare decisis." (Id.) The Court of Appeals agreed and, in a written order, granted 

Pearce's motion for immediate consideration, and affirmed this Court's previous ruling. (Exhibit P, 

Court of Appeals Order dated October 25, 2016). 

After the Court of Appeals summarily affirmed this Court's ruling, the Road Commission filed an 

Application for Leave to Appeal with the Michigan Supreme Court. Pearce responded to that 

Application, which remains pending. (Exhibit Q, Pearce's Answer to the Road Commission's 

Application for Leave to Appeal). Her feelings about Streng have not waned: 

-8-

" 



Appendix 14 - Road Commission's 2017 Summary Disposition Motion

0138a

R
EC

EIV
ED

 by M
SC

 8/28/2020 11:26:03 A
M

Despite [the Road Commission' s] argument to the contrary, application of 
the Notice Requirements of MCL 224.21(3) to litigation involving County 
Road Commissions has been the law of the land since the Governmental 
Tort Liability Act was amended in 1970. Consequently, the issue 
presented does not involve a legal principle of major significance to the 
state's jurisprudence nor does the Court of Appeals' Order conflict with a 
Supreme Court decision or another decision of the Court of Appeals but, 
rather, is guided by the Court of Appeals' decision in Streng v Board of 
Mackinac County Road Commissioners, __ Mich App _ _ (2016); 
2016 WL 2992564, (COA Docket No. 323226); Application for Leave 
Denied 12/21/2016 (MSC Docket No. 154034). (Exhibit Q, p. v). 

Pearce's enthusiasm for Streng and MCL 224.21 is, in part, understandable, given the latter's 

much less stringent notice requirements. However, that enthusiasm is also foolish because other aspects 

of Streng mandate the dismissal of Pearce's claims against the Road Commission. In fact, the application 

of Streng invalidates every pre-suit notice served in connection with this lawsuit. As a result, the Road 

Commission hereby moves for the dismissal of every claim pending against it. For the reasons that 

follow, the motion should be granted. 

III. STANDARD OF REVIEW 

MCR 2.116(C)(7) permits summary disposition where a claim is barred because of immunity 

granted by law. A motion brought under that subrule may be supported by documentary evidence. 

Maiden v Rozwood, 461 Mich 109, 119; 597 NW2d 817 (1999). However, unlike a motion brought under 

subrule (C)(l 0), a movant under (C)(7) is not required to file supportive material, and the opposing party 

need not reply with any supportive material. Id. 

The contents of the complaint are accepted as true unless contradicted by the movant's 

documentary evidence. Patterson v Kleiman, 447 Mich 429, 434, note 6; 526 NW2d 879 (1994). 

Additionally, if the facts are not in dispute, and reasonable minds could not differ concerning the legal 

effect of those facts, whether a claim is barred by immunity is a question for the court to decide as a 

matter oflaw. Diehl v Danulojf, 242 Mich App 120, 123; 618 NW2d 83 (2000). 

-9-



Appendix 14 - Road Commission's 2017 Summary Disposition Motion

0139a

R
EC

EIV
ED

 by M
SC

 8/28/2020 11:26:03 A
M

J 

IV. LAW AND ARGUMENT 

A. The GTLA's So-Called "Highway Exception," and its Notice Requirements. 

Under the Governmental Tort Liability Act ("GTLA"), MCL 691.1401 et seq., a governmental 

agency is immune from tort liability when engaged in a governmental function. "Immunity from tort 

liability, as provided by MCL 691.1407, is expressed in the broadest possible language - it extends 

immunity to all governmental agencies for all tort liability whenever they are engaged in the exercise or 

discharge or a governmental function." Nawrocki v Macomb County Road Commission, 463 Mich 143, 

156; 615 NW2d 702 (2000) (citations omitted) (emphasis in original). There are six statutory exceptions 

to this broad grant of governmental immunity. However, those exceptions are narrowly drawn. Haliw v 

City of Sterling Heights, 464 Mich 297, 303; 627 NW2d 581 (2000); and Nawrocki, at 157 ("Although 

governmental agencies may be under many duties, with regard to services they provide to the public, only 

those enumerated within the statutorily-created exceptions are legally compensable if breached.") 

The claims against the Road Commission in this lawsuit rely upon the GTLA's so-called 

"highway exception," which is codified at MCL 691.1402(1). The relevant portion of that statute 

provides as follows: 

Each governmental agency having jurisdiction over a highway shall 
maintain the highway in reasonable repair so that it is reasonably safe and 
convenient for public travel. A person who sustains bodily injury or 
damage to his or her property by reason of failure of a governmental 
agency to keep a highway under its jurisdiction in reasonable repair and in 
a condition reasonably safe and fit for travel may recover the damages 
suffered by him or her from the governmental agency. The liability, 
procedure, and remedy as to county roads under the jurisdiction of a 
county road commission shall be as provided in section 21 of chapter IV 
of 1909 PA 283, MCL 224.21. 

In order to bring a claim under the highway exception, however, a plaintiff is required to comply 

with one of two pre-suit notice requirements. The first of those requirements, which applies to highway 

-10-
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defect claims brought against the State, is contained within MCL 691.1404(1). The second notice 

provision, which applies to claims brought against a county road commission says this: 

An action [ advancing a highway defect claim against a county road 
commission] shall be brought against the board of county road 
commissioners of the county and service shall be made upon the clerk and 
upon the chairperson of the board. 

* * * 
However, a board of county road commissioners is not liable for damages 
to a person or property sustained by a person upon a county road because 
of a defective county road . . . unless the person serves or causes to be 
served within 60 days after the occurrence of the injury a notice in writing 
upon the clerk and upon the chairperson of the board of county road 
commissioners. MCL 224.21(3). 

These notice requirements are mandatory, and a plaintiffs failure to comply with them requires 

the dismissal of his or her lawsuit. McLean v City of Dearborn, 302 Mich App 68, 74; 836 NW2d 916 

(2013) (holding that the failure to provide adequate notice under the highway defect provision of the 

GTLA is fatal to a plaintiffs claim against a governmental agency); and Rowland v Washtenaw County 

Road Commission, 477 Mich 197, 200 - 201; 731 NW2d 41 (2007) (same holding). Under those 

circumstances, dismissal is mandatory "no matter how much prejudice is actually suffered" by the 

plaintiff submitting the defective notice. Rowland, supra at 219; see also McCahan v Brennan, 492 Mich 

730, 746 - 747; 822 NW2d 747 (2012) (holding that a court may not "engraft an actual prejudice 

requirement or otherwise reduce the obligation to comply fully with statutory notice requirements" 

mandated by our state legislature). 

In summary, a valid highway exception claim requires a statutorily compliant pre-suit notice. 

And, where a plaintiff has failed to serve one, his or her case must be dismissed. 

B. Streng Confirmed the Highway Exception's Notice Requirements. 

In Streng v Board of Mackinac County Road Commissioners, 315 Mich App 449; __ NW2d 

__ (2016) (Docket No. 323226) (Exhibit R), the Michigan Court of Appeals confirmed the highway 

-11-
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exception' s notice requirements. The defendant in that lawsuit made several challenges to the plaintiffs 

pre-suit notice. While resolving the validity of those challenges, the Court made several pronouncements, 

many of which are dispositive here. 

As an initial matter, the Court confirmed that, based upon the plain language of the GTLA, all 

highway exception claims being brought against a county road commission are governed by the notice 

requirements found in MCL 224.21, a statute that is expressly referenced in the portion of the GTLA 

creating the highway exception. Streng at 16- 17. See also MCL 691.1402(1) ("The liability, procedure, 

and remedy as to county roads under the jurisdiction of a county road commission shall be as provided in 

section 21 of chapter IV of 1909 PA 283 MCL 224.21."). 

The Streng Court thereafter provided that, based upon the mandates of MCL 224.21, in order to 

sustain a valid highway defect claim against a county road commission, a plaintiff must: (1) serve a pre

suit notice within 60 days of his or her alleged injury; and (2) the pre-suit notice must be served upon, 

among other parties, the relevant county' s clerk. Streng 17 - 21 . 

In short, then, under the GTLA (and Streng), MCL 224.21 controls all highway exception claims 

being brought against a County Road Commission. That includes the claims being made by Pearce, 

Harston, and Grinage. And, when applied to those claims, MCL 224.21 mandates dismissal of the same. 

Before delving into that topic, however, it is worth revisiting two important legal doctrines: law of the 

case; and judicial estoppel. 

C. Streng governs all aspects of Pearce's lawsuit under the law of the case and judicial 
estoppel doctrines. 

The law of the case doctrine holds that a ruling by an appellate court on a particular issue binds the 

appellate court and all lower tribunals with respect to that issue. Ashker Ex Rel Estate of Ashker v Ford 

Motor Company, 245 Mich App 9, 13; 627 NW2d 1 (2001). The doctrine applies to those questions that 

were necessary to the appellate court's determination. City of Kalamazoo v Department of Corrections, 
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229 Mich App 132, 135; 580 NW2d 475 (1998). Its primary purpose is to maintain consistency and avoid 

reconsideration of matters once decided during the course of a single, and continuing, lawsuit. Bennett v 

Bennett, 197 Mich App 497,499 - 500; 496 NW2d 353 (1992). 

Moreover, the law of the case doctrine applies without regard to the correctness of the prior 

determination; therefore, the fact that a prior appellate decision was erroneous is not sufficient, in itself, to 

justify ignoring the doctrine's application. Booker v Detroit, 251 Mich App 167, 182; 650 NW2d 680 

(2002); see also Bennett, supra, at 500; Driver v Hanley (after remand), 226 Mich App 558, 565; 575 

NW2d 31 (1997); and Reeves v Cincinnati, Inc. (after remand), 208 Mich App 556, 560; 528 NW2d 787 

(1995) ("[T]he doctrine oflaw of the case is a bright-line rule to be applied virtually without exception."). 

Judicial estoppel is a closely related doctrine that prevents a party from prevailing in one phase of 

the case on an argument, and then relying on a contradictory argument to prevail in another phase. Spohn 

v Vandyke Public Schools, 296 Mich App 470, 479; 822 NW2d 239 (2012). The doctrine is "utilized in 

order to preserve 'the integrity of the courts by preventing a party from abusing the judicial process 

through cynical gamesmanship."' Spohn at 479 - 480, quoting Browning v Levy, 283 F3d 761, 775 (CA 

6, 2002). Michigan has adopted the "prior success" model of judicial estoppel, which has as its focus "the 
g 
·~ 
e- danger of inconsistent rulings." Paschke v Retool Industries, 445 Mich 502, 510; 519 NW2d 441 (1984). 
8 

Under the prior success model, "[a] party who has successfully and unequivocally asserted a position in a 

prior proceeding is estopped from asserting an inconsistent position in a subsequent proceeding." 

Paschke at 509. "The mere assertion of inconsistent positions is not sufficient to invoke estoppel; rather, 

there must be some indication that the Court in the earlier proceeding accepted that party's position as 

true." Paschke at 510. The prior success model does not mean, however, that the party against whom the 

judicial estoppel is invoked must have actually prevailed on the merits. Spohn, supra, at 480. 

-13-
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Under the law of the case doctrine, Streng controls all aspects of Pearce's lawsuit. First, as each 

of her appellate submissions made clear, Pearce asked the Court of Appeals to find that Streng (and MCL 

224.21) governed her claims. The Court did so-most notably, by granting her motion to affirm. Second, 

even if, as the Road Commission previously argued, Streng was wrongly decided, the result is unaffected. 

Again, the law of the case doctrine requires that a lower court follow an appellate ruling in the same 

proceeding without regard to the ruling's correctness. 

Further still, Pearce is bound by Streng for the remainder of these proceedings under the doctrine 

of judicial estoppel. Pearce repeatedly argued that Streng governed her claims against the Road 

Commission. Streng was, in fact, the entire basis being offered in support of Pearce's motion to affirm, 

which was granted by the Court of Appeals. And, under the prior success model of judicial estoppel, 

Pearce's victory on her motion to affirm prevents her from now arguing that Streng does not govern her 

claims. 

D. Pearce's pre-suit notice does not comply with MCL 224.21 and, therefore, her claims 
against the Road Commission must be dismissed. 

Under MCL 224.21, no suit can be brought unless, as a pre-condition to the same, the Plaintiff 

"serves or causes to be served within 60 days after the occurrence of the injury a notice in writing upon 

the Clerk and upon the Chairperson of the Board of County Road Commissioners." MCL 224.21(3). 

Pearce's pre-suit notice failed to comply with the latter of these conditions. As the face of her 

notice reflects, it was only served upon the Road Commission. (Exhibit F). It was not served upon the 

Eaton County Clerk. Therefore, Pearce's claims are subject to mandatory dismissal. 

E. Grinage's and Harston's pre-suit notices also failed to comply with MCL 224.21 and, 
therefore, their claims against the Road Commission must be dismissed. 

Grinage served the Eaton County Clerk, but his notice was untimely. Again, MCL 224.21(3) gave 

him 60 days after the crash to serve his notice. However, Grinage's notice was served 116 days after the 

crash. 
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Harston's notice was defective for two reasons: (1) it was served 113 days after the underlying 

crash and, for that reason, was untimely; and (2) Harston failed to serve the Eaton County Clerk. 

In light of the above, Grinage's and Harston's notices also failed to comply with MCL 224.21, and 

their claims against the Road Commission must be dismissed. 

V. CONCLUSION 

For all of_ these reasons, the Road Commission respectfully requests that this Honorable Court 

enter an Order dismissing the claims of Pearce, Grinage, and Harston, with prejudice; and providing any 

other relief deemed to be equitable and just. 

DATED: March 10, 2017 

SHRR 3999693vl 
-15-

D. Adam Tountas (P68579) 
Charles J. Pike (P77929) 
SMITH HAUGHEY RICE & ROEGGE 
Attorneys for Defendant Eaton County Road 
Commission 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
(616) 774-8000 
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STATE OF MICHIGAN 

tN THE CIRCUIT COlJRTFOR 'fitECbUNl'Y OF EATON 

'LYNN. PEA~CE~ PersonalRepresentalive.of· .. 
the .. Estate ofBRENDoN:PEARCE, Deceased 

•.-VS'-

·TI!EEATONCOUNTYRbAD COMMISSION,. 
LA\VRENCffllENTON~ Person~ Rq,tes~;p,tative 
~fite E$ta.te of MELISSA SUE MUSSER; 
Dece~cl angJlATRICIAJANE MUSSER,. 

Defendants, 

RYANHARSTON? 

Plaintiff~, 

'-VS" 

'IHEEATONCOUNTY ROAD COMMISSION; 
:LAWRENCE BENr(JN, fe:rs.Qnal ;Repr~sep.t11tive 
pf1:heEsutte ofME;L,~$1\S~MQSSER, 
Deceased and PATRJCIA.,JANEMUSSBR. 

J)efendants. 

Emrte ofMEL1SS.t\ SUE MtJSSE:it,PA.tRi'.CIA. 
JANE,MTJSSER a.mi. TilE El\1'QlfCQU1'ITYROAO 
COMMI~:3ION? 
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File No. l6-29~NI 

llON. IOBN D. MAURER (P4l84S)· 

HON. JOHND. MAURER (P4l845) 

FileNo., 15-1226-Nl 

H:ON. JQH.N.D.J\tAJJ.RER:(P41845) 
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COLLISON &COLU$0N 
BY: J0$13Pll T. COLP1?0N~ ID, (P34210} 
Attor.neys for Plafotiff, Pearce 
.5811 Colony Drive, North 
P.O. Betx 601-0 
S~a.w, Michigmi 48608-(;()10 
1'.elwhon,e: {989}799-3 Q33· 

GARAN LUCOWMILLERPJ'.'\ 
BY: THOMAS S. BARGER (P54968) 
Attorney f<>rbe(en,4@ts~ ijstateof Meli~ 
Musset:. m.4 ~atricia:M~S.Cr 
504 S. Creyts Road, Ste. A 
·Lansmg1 Michigan 4891'7a.8267 
Teiephone: (S17) .327--0300 

MJND):iLL LA,W 
BY: JEFFREYD. MALIN (P36212)' 

MATrHEW G, GAUTillER(P76043) 
Attorney$ for Plaintiff,· Grinage · 
2$SO$ W, 12 Mile Ro11q 
Suite 1000 
South:fiel~ Michigan 48034 
Telephone: (24~) 353--5595 

THE SAM BERNSTEIN LAW.FIRM 
BY~ LEONARDE .. MILLER.(P35114) 
Attome ·.· £ · r Plain' :tlff. u .... stori Ya . - ,~~ . 
31731 Northw¢Stem Highway 
Sui~333 . 
f'~9ll Hills; Mjchi.mui48~34 
'felephon,~:· {248) S38a.5920, 

SMI1H HAUGHEY'IUCE & ROEGGE PO . 
l3Y: DEMETRl0S AllAMTQUNTAS(Pij$$79) 
Attorney for Defendant EatQp_ Cmmty Road . 
Commii:,sipn 
lOO·Momoe.CenteiStNW 
Gtand.Rap:ids~ MI 49503-2802 
Telephone:(616) 774:-8000 

I 

·pLAJNTIFF;LYNN PEARCE.PERSONAL. REPRESENTATIVE OF THE EST.ATE. 
OF BRENDON PEARCE. DECEASED'S REPSONSE TO DEFEi>ANT •. EATON 

.COUNTY ROAD-COMMISSIONS'SMOTION FOR SUMMARY DISPOSITION 

2. 

11.aintiff .~ts tfutt· :the ca.sµalty complained of QC9urred pn Mlp,'~h $, 2015, aµq tba,t 
MEI-18.S~. MlcT$~ER,. D~~~ was 1)1e, oper:ator of ~ JJ:t()tor: v~1:ri.¢I~ 9w:µed by l;t~r 
mothetl PATRICIA JANRMUS~. when she· lost :control aftet eticounterilig a large. 
·puddl¢ of' standm.g water which was allowed to :accumulate .on fue roadway dl)e to. ·a 
hl~way 4efect. 

P~aintijf aclajts, only tliat tlte incident occ1.pTed, 911. Maso,n Road an,<l .t!u!t ;NJELI~$~
MUSSER was operating the vehicle which she was . . driving in. a southetiy :clirectiofu. 
Plafotiff avetslack of knowledge sufiidefit to· fonn abeliefwith resp®Uo the temrunfog 
allegatlons contained therefo, :nei,tn,et,a:dmitt:ing n0t denying same. leaving OefetlJl®t to 
it~ ~met prop~ it1 $µppQrl. tb,er~f'. . . . .. 

PlaJntiff adhtlts only that MELiSSA MUSSER Jost corittol of the vehicle in which. she 
was dnvittg du¢ to. a. iatg~. puddle of water ·which was alfoWed to acbumitlate on th¢ 
roadway dµetQ th~ def~tive condition of the, 1oadway. Pl1Jwtrrf incorporates h~ First 
.A.m.ewe4 Coruplaj.p.t, by ~f~rert~, tfteret9 ·as the Pest evidence of: :th,e claims: be,ing 
asserted by the,PEARCE Estate. within tbis litigation. 
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4. Plaintiff admits -oniy that she: has initiated litigation w1tfiili this Htinorable £o'Urt ~~ 
MELISSA ;SlJE MUSSER fot negligen® .iii the operation of thee tnPtor y~hlcl~ that sh~ 
wa:a. drivlng. PATRJCIA JANE. MUSSER -~. <>• ofth_~ 1ilQfo:i; vtibibfe dii,.'vep: ,~y-.het 
,da-qgliter and ~gaitist the-EATO,N CQtfflTY ROAD C()~JS"SJQN:qnijer t4.~,-~~fecijve 
11,iihway ~xcq1tiqn to th,~. :Qoy~1'lllllentul To:t:t Lif;lbility Act Plaintiff. 'incorporates her 
Ffrst Amended.Compfafut by i'efe.reiicetiie.reto,as tlie best.evidenceoftlie:c1hlm:s'asserted 
:agamst the respecthr¢ parties het.eih.. 

Denied for: tb.e ~0,n that; ~d-allegati;o:ns ar~1mttve( P,lailitiffafnr:matj.ve,ly avers: 1;bat 
any· alleged defE# i11; ~oti~ -w'1S w~yecl by I;>efe1,1.cJant l:>y·119t1 ~g such, defense 
within DefendanCs first ,responsiv:e :Pleading or Answer to Plamtlff's First .Amended 
Complaint as requited ~Y Mcrt:2.11t(i1(2J. 

6.. PlmnJ.iff depies tfuu; Defe®antROAP OOMMl$SlON.i;, ~titl;ed to :th:~ telti;f ~qu~ted,i 

WHEREFORE Plafutiff,,'LYNN PEARCE~.Personal:Reptesentatlveof"the. Es.ta.fa 
-Of BREND.ON PEARCE, Detieas~ pt~ys tbfs:C~tirt deny the Motlon.f'ot Summarfl)1spos1tion 
filed ~~fend.ant.EATON CQt.JNIT:ROAf) COMWS'SION, ·and .enter'Otdet~I'.eOi)· 
:fog~th~tw.i.th «lst$ @,d ~,1.t.Qrpey. f~s -~ -'~ ilS$e~se4. 

·nated this 17th day: of Ap~; A.D~,.2017, 

BUSINESS'ADI)IIBSS:
.S8l l {!pfotty<Oriv~ •. North 
P;O: · Box· 6()l0 • •. ,,., t ., ~ m• • • • • 

:Sagfnaw(Michigap48608" 
Teieph.orie: 989"".799~3033'. 

~J .. , 
c:ou:.1sO]'I8,c QQLLlSON s~11901X?NY DR:IYE 1'1 l'O a<:>x 6@> s,AqtN.AW Mf~~~o~,-§CllOWI:µHQW3 9~9;199-:3033 
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t 'YNN IfBARCE~ Pi;tsonai Repr~tive pf 
the·~¢ of :aRENOON PEARCE~ DC®ilSed 

11IB EATON COUNTY ROAD COMMISSION .. -- " . '' ' ·' ' • . . ' ' -· . -. · .. ' ' ' ,._ ,, __ • --,f 

LAWRENCE BENTON; Personal Representative 
of the Estate ofMEussAsDE MUSSER~ 
D:eceased_an.d PA:TRICIA1ANE.MUSSER, 

De(em;lanU!t' 

RYAN HARSTON~ File NP, l5-1226~Nl 

.I>lainj:ffi'; • ao:i{. J()'.flRP. MAU'.8.Eit(I>4184S) 

THE.E:ATON-CODNTYROAD COMMISSION 
' ' ' ' ,. ' '' ·-· '' ' ,, ' ',,.' ' ' . '' ' .. ' ' . .. . ',.·. -- .· ' .; 

LAWRENCE BENTON, Personal Representative 
o£the.Estate of MELtSS;.ksOE MUSSER~ 
D~as~ and PATRictA.JANEMUSSER, 

AND 

JQSEPH<JR1NA9E, J:<'µeN'o. 15-122~:NI 

Pia.inti.ff~ HON:-JOHND. MAURER(P4l845) 

-vs-

Estate of MELISSA SUE MUSSER,, PATRICIA 
.JANE MUSSER and THE>EA'tbN COUNTY ROAD 
COMMISSION, 

-1-
CQLLf.SO:N~ COLI,JSQt-1 5,IIJ f COto"NYPRIYE ~POB0Xt0Ill $,A<l1NAWMl'1:860~{JlQ TEµJ>J!QNE.9~9.199J033 
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COLLISON&COLLISON' 
B:Y: JOSEPilT .. COLLIS0Nrl.IJ, {P342l0) 
Attorneys. fot Plaintifi', P~ 
5811 C{)lo:nyDtht¢, North 
P,0; Box 60l0 
Saginaw, Michigan 48608,-6010 
Telephone.: {989) 799-3033 

GARAN LUCOW MILLEifI\C. 
B.Yt 'I'HO!vIAS S; BMGER(P~496~) 
Attom~y forDefendant~, Estate of Melissa 
. Musser and Patricia Musser 
504 S.. Creyts RJ>~. S~~.A 
Lansing~ Michigan.489.17-8267 
J'elep:li9ne: •(517) 327-Q300 

MINDELLLAW 
BY: lEFPREY D .. MALlN(P362l2) 

MA'f11re-W·Q;QAIJ11IIER (P7<jQ4:'.3J 
Afu>n:ieys fot Plaµ:it,i.ff, O:r,imige · 
25505 W. l2'MileRoad 
SuiteJOOO 

M SAM BERNSTEIN LAW FIRM 
BY: LEONAEDE. MILLER (P3.S 114) 
AttQmey forPJ~intitf,.Hlil:~t9n ·· 
~l73l Northw.est~rn ,lligh)l'ffl,y 
Suite333 
Fruinirigt6n Hills~·•Michigan48334 
Telepb6ne: (448) 538-5920 

SMfffI ijAiJQHEYRIC;E &JJlOEGGE PC . . . 
BY: DEMETRIOS AD.AM TOUNTAS (P6857Q) 
Attoriieyfor:Defendan.t, Eaton Cofuify Road 
cO:n:uni~sfon · 
lOO Mom9e Ce.I).tetSt NW 
Gt:a,ttd Rapit1$. MI 49503-2~0i 
Telepho~:-(6f6) 774"8.000 

Soutlrlield, Mic:higail 48034 
··teJeJ'.hone: (24af 35)~.5'595 
;....c_.~------....;......;'----'----'------'-'-.;........;...--'------'-'----'------"----'----"-------"I 

BRIEFOFPLAINTIFF1LYNN PEARCE, PERSONA.Ii REPRF.sETATIVE.OF 
THEESTATE-C>FBENDONPEARCE, DEAC'EASEDINSOPPORTOF r&SPONSE TO 

THE MOTION FORSUMMARY ntSPdSITiON OFDEFENnANT; EATON. . . 
·COUNTYROAfi, COMMISSION 

FACTUAL DEVELOPMENT 

,~ litigatj,'qn a:rjses 1,y ~ of"a; $in~le velµcJ¢ ~Qide.IJ,{ ~c~g(Ma.J:PQ: 8,2015 on 

.North Mason Road,: soo feet south of its intersection with i<i.nse1 Road The accident ;stte ts 

pli.ysi¢ailyJpc~Url withm )(13,lfUD.o towush~, ~to11 CQlPlty,Jvfichi~ 

A vehicle which was owned by PATRICIA JANE MUSSER.-a:nd which Was :being 

QPetclte.d 'by MEUSJsA SUE MtJ$,SER ·W8$·. $t;1trthbotmd. ·when tb.e• yebi¢1¢. ,mtPunt~r~ w:a.w 

wpich had coll~f.Xl 011 !he payem,~t ~d which caused 'MELISSA SUE MUSSER to loser 

control and leave the roadway. The vehicle, rolled uver and struck it. tree. A.:ttilex:ed hereto as 

... 2; 
COUISON &.. COU:Js<>N j~(LCOl.ONYDRI\i.B'N PO BOX601il &AGINA.W Mi 4860g-60lO TELEP.HONS !i~ 7-99.JWl 
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Exhlbit A is the Eaton County Office of the Sheriff jgllesj>Q®e tQ PJ;ai:(ltiff'::;:fpIA Reqµest. The· 

Ccnnt will note~ atpag~ 14 of~~· Case:Supplemental Report,. that: 

~~There was a large watetpuddle 'north of the: driveway atf9tS Maso:o Roa.cl, 'I;be, 
puddle covered appro~tely three qu~~ qfth¢'$<>utlibo:µnd, lmi~~***~! 

It ·~ the opjj:rion of Detective Riqk BUX,ta,n that.the pooled water on the. road surface 

caused Melissa Sue Musser to lose con.ttoi .of the v:ehlcie; See Cas¢ Sup.Plement Report lit page 

15. 

Annexed he~ ·as Exhibit B are two photographs depicting the pooled·.water, 'th~ specific 

acdderit focatfo:n and the. $ei1era1 conditlo11, otthetoadway 11ttbat lp~op,,, Thesephotograp~ 

~l~arly ',l~pp.str,ate 11i~ phy~i~til. cpa,racteristi~· qfthe:waterwhichwas allowed to acctitttulate on 

North Mason Road lltllJiecliafely prfot to this fatal ·:accident Tlws¢ photograj?hs wet~.~e:Q. tile 

day Qf the .a~id@taµi:I ~ pfil't ofthe ROAT) C0MMJ$SIQJ'.IJ1S irit~tig~yefil~. 

It is interesting to note that, the Road Cortifilission. .does notcianu ··t®t it Qid not ~ve 

knowledge: of the iocatlon of the-defect nor that. R did not UJ'.l4et$t@d tlle~ ofthe qef~t. 

Fl111b.~m:i.ore~ :re:mediaj. aptiQ11$ were µik~n,.to obvit;!te ;the defective condition almostimmed.iately 

after the ac<{dent,. thM su esti that the Road C ··· ··· ·. · · > "On: i= .· ~.i.atthe · blem was where . . . . . ii .. ·, . ... gg .. 11g ........ · .... QJ])llllS~L NJ.e:W' wu ....... prQ . . .. ... ··. ~.. .. 

the· problemwa$ ,mi:4 what it n~e4~-f9 .do b>. CQ~c! tl,le prol>Jenidn. ord.er to protect the publfo 

from further injury; 

Specifically, the R'9ad Ccmu:trlssion: vm$·· a4vis¢4 by bI>m«>WJl~. Jate4 O~l>qrn, 011 J~ 

25-; 2014 that "'his propertyjust north of 1915· (North Mason Road) has stantlilig water fo the.road 

sides and then: is no dit~h. ~' S~ ~xhiblt, c. 

The O:frnt can apprecia:teiatthisjtiri.cfute~ that the,Road Cottnni&sion,Juµl ~1eµ.ci®ti¢~' oft:h~ 

na,tute artdJqqatiqn ~f1Ji~· d.efe.ct at1d.t1iat. it was ~ qngqip:g prqbleni ~pfilo,cimately rune months prior 

tel the. fatal accident which forms the. basis of thislitisatfon.. 
-3~ 

c6ri1SON &COWsbN.S81 t COLONY DRIVE N PO BOX 6010 sAooo W W.4iiiios-60loTBL'EPHo'NE.989.7'99)1i33' 
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Mt Osborn te--cont:acted the Roa4 C~munissipn on M~h. l:2,. '2Ql5 (foW' days after the 

fataHfy) agfllll requesting. that something 'be done about the. water on .the road and 'requested that: a 

:representative of the EATON CQUNI'Y ROA]) COMMlS.SION call him witb an. '1X}?J~tiQ1J, as. to 

why the defective con:«UtiP.n®ntiri,~d t~. ~~t .. ~pro1'i~Ill w~ corrected that same day, Exbih:tt.D. 

Most iin:port-antly,_ Defendant was contacted'. on _·.the•. day· of the ·accident, by· Ce:Q.ttal b.i.sp!itch. 

c~ein at fo30p.m. which was approxiilnately 35 minutes after the acciclentocctiried. fntesponsetb 

·this noiificati-0~. the Ro.ad C<>IillIUssiotLset' 2 -,~Type ll"bru:r,icade.$· at th~ fotersectj.0J1S. p:f Ma~QP:. a.p.cl 

Kin!;el as well as Mason and'\Talley. MP~ ipipcuff!Atly; 3: 1'Typ~ I" barricade was-placed atthe predse, 

location ofthe pooled water, on the southboundlane} See Service R.eq_µ¢$tand photograph JJ:Ulrked 

· collectively as· Exhj.hit E. 

Despite the.foregoing,. the Road Commissfo:n..now claims that-the notice pfovid¢d by LYNN 

PE.ARCE, as Personal kevtesentatlve' of h¢t dece8-$ci'{ son w~ . so111ehow 'fu.sllfficiel'lt' 'to pl~ 'th¢ 

.RQ~ Qo~ion on. nptice Qf the n.atµre .an4 extent of the :defect. Obviously~ this position is 

·untenable. 

:Sl{E1'U)QN, PE;\llCE. a$~ 1$~:W~ ~ P8$S~n$ei:J11 the vehi,cle, He .$\1~~ filtal jµjtµ.ies 

as the resu1t of the accident The· ptese.nt Htigatfon involves a Wrongful Death clalll';l by 

IJRBNI)ON' S m.<ithet, LYNN PEAR.CK ~ · P~son,a.l I_lept-~s~tative for autqn,tqPUe 11egJ.i$¢:nc~ 

against MELISSA SUE MUSSER, owner liability" against. PATRICIA JANE MUSSER and 

liability under the defecnve.hi~~Y exeeptloti to govetim1¢1il:al. irn.n:iUility <18 ·a~t the EATON 

CQUNJ:Y'E,OAJ)~O:MNJ:!SSIQN. 

Piamtl.trs. Cottflamt .. as filed Jan · · · ··•.: ll 2016 alle · • ·. · ~~-i. .. + lv.i:ELis·SA MU. ·· . :SSER: was .. . ... · ... P . w wuy. -~ .... .wng~ . ... . . ........... -.. · .. 

ne&U$en,{i)l. the o,11eratio.n; of t,J1e motor vehicle: owned by f AJ'RJ;QIA JANE MUSSEil an<l tliat 

·
1 the ''road. closed" signs were i'etriev~ by the. Road.Q>irtmi$\oit on }w~·9, 2Cll5 .. Sec Elthlbn .f. 

-4-
COlLISON &COJ.,LlSON 58tlCOL0NYD1U\iEN .J.>OBOX®lo SAOINA WMI4B&OHOio TEtllPfiO.ffil 9ij9,799'.303;i 
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the EATON CQ1.1NTYR9AJ.J COfylMISSION had failed to maintain the,roadway in. reas:on@l~ 

rep&rr.-

lh.eRQAI) -·coMMJsStQN iil~4 jfsA.;,nswer@4"Af6rmati.ve Defenses Febfuafy.2~ 2016, 

14oinon¢,s ttgo. Affirmative Deferise·#s specifically·alleg:esi 

1' 5. !he,Plaihilfffui$'f~ed,tt>'colllply wjib..th,~man4a,tqryn.oticeprov1sioris set 
forthin MCL 69lJ404. ~, 

Tu~-@(,.,-v_~ ·referenced statute. i~ co:ritailied within: the- Goverrtrnental T9rt Liability Act 

{MCL 691.1401 efs.~q.). 

l)ef~d~n.l'$ M<>tion fQ:i; SwmP~ Dispositio~_ argued ht the, Trial Court on. A.prµ_ 28; 

2016,, involved. a single. issue; i.e. whethet :ela.i:Jitrff;s Nptfoe w@ sµ:ffici~t ®der tll.e GTLA.

Plamtilt'areµ~d. that ~e h.!lC( met th~ beig):t~n.ed ~tqzy-µ¢;ice reqµireme:nts of the GTLA and 

the T,rial C:::ourt so agreed by virtue ofits C>tder Denying; Defendant~S'. MotiQn fot Sµmmaty 

Disposition which was• entered onMay 26; 2016, 

Although_ a ~'tipul~1.tiop: ~d Ord~ to Allow Pfalntiffs -First Am.ended. Compiaint -W$ 

entered April 4,.2·0:t6. the,Amended Complaint was: nt;>l actua.11:Y fil@ Ulitjl M~y 23" 2016. 'fpe; 

ROAD PO:tvl'.MlS.StQNl$ luu>wer to :Plaintjff~ First_ Amended Compfaih.t and Affii'.inaftve· 

Defenses were :filed:June l; 20:1~~ 10.mon.ths ago. A~n., :Aflimui1.iveJ)efe~ #5. sta.tes; 

"' $~.>Th(; J>}aint;i;ft.ll,~ fail~. fo q01p.pl.y witll. tlte.-m~4fl:tory notice, provisions set 
fo,t1:i jnMCt.-6.~1,J 404/~ 

Ari. identical A:flirinaii:ve Detens_e was asse®d in t>ef¢nd~t'~ Atiffler m tlie, Qompl.amt 

filed byRY,AN aARSto:hr ~4 again; in the Answer to ~SJONSFirsLAniencied Complaint 

It was not until the ROAD COMMISSION fiied. its Arisw.et and Affi:nnative Def'eµst$ in the 

consolidated :claim of JOSEPH GRINAGE that the ROAD COMMISSION raised the, issue of •· ... . . - . " .... -- . . ,- . -, , ., ... ''' .. ·. ,. , ... .. ..- ' ., '·· .. '' ' .. ·· -- - ·.. .·.-., ·: > .. :-.-• .::·.·:·, , .- •, .· ....... ·.- .··.·, . . :-··· · ·-' 

&U~gedly@feQtivenoticeundertheHighwayCode(MCL220~1etseq.)fotthefirsttito.e. 

-5'~-
GOL~ON &; COLL1SPN sst, ®:r,pi'{y I>RIVEN.~OBOX60J0.SA(J:INA'Yi'l\!148~1!,-6010TELEPHONE 1189-.199.3033 
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CO!vUv.OSS10NiS Mo:tiqn .fol' SU!I).IIJ,~ Disposj'tipp, '1Vl!§ rajs~ci ~ part ()fits :fiftli.~er QD Jt1ly 

26; 2016; more than6 months after the Pearce litig~ti'ori. wasimitiated. 

The Couit shoul4 b.e :remirtde<l ·that aUe&¢dly 4e£ectiw notice UIIder th('•lfi~way CocJ.e · 

~. never been pfoq as. a defet1Se m the PEARCE claim, Conseqµently; .to :the<extent the ROAD 
. ' ... ' ' ' . ' ' . .. . .. .. . . ' . . ' .. ' .. . . ' '. ' ' . •' ' . .. . . . . . - - ~--

CoMMI· · ·. ···· S.SidN ciat · ··· •' dfense th.at h · 11·· er been led· as the b Is for a dls.1riositive motion. . .. . . . .. . . ms a e . . . .. . . . as ev . p . . . . . . . as . . .... ·. . . '.t" . . . ... . . . . . ~ 

tl\e :motiop rn:ust ~· ~eq. 

In any event, .folfuwillg denfai of the ROAD COMMISSIONS Motion fot Summary 

Dispositio~ Defendant then filed iisApp®clf'Ri~t t.(l .the.Michigan; ColJrt of 4PPeals 011Jime·. 

· ·th· et ·p .. ··1· · • 4-!# • +-.~ ·.·:5···1 ... .:1 h · •Mott·c, ~ r ........ e~: .... "~. Ctr ·ta·• era.tic ·· Mi··ti·on to A~= and c;')l .. • . am~~ tn •1,11.4, ~.. et . ll, J.vr J.1,J.llV ~ US . n,. Q . n.LJ.µ~µ , . 

13tief 9;1.t\pp~l on C)ctobe~ (j~02()1J,·. 

The Court of Appeals issued its Ordet granting Plaintiff's Motion fur Immediate 

CoI1$ig~t,:tti,Qp,a,n4 g;rmi,~ J>laitititf'$ Mpticm to .Af1i:tm onQ~ller ¥5~ 201~ f-Or the,reas~m:tlrnt 

the qµestion to be reviewed ''is so.unsubstantial as :to need no argument or formal su:bmlssfori. ~,._ 

M.ctt 7.21l{G)<3J~ P~f~<l$n the11 filed an. Appllcation fot ~ve to. ~i>P~ to the Michigan 

Supf~lll.¥ C9tnf 91l lJecenilier 9i 2Ql~; IJ~feajant•agajll_ failaj: to assert .tlie• ~Uege4ly 4~:fective 

notice under the Highway Code in its application. The application1'eDlallls pendfng. 

LAW ANl>AUfflORITY 

The Court of Appeals issued its Opinion iii Streng v Boat,fo/ Mackfncfc. County Rolld 

Comttiis~iqn f'Qt pµJ:,li~imon on May 24, 2Ql(t [315 .Mi~hApi., 449 <iOl6)J Th~ jssutd1.1 ~ng. 

was, which provision governs the facts and Iesolution of the notice issues in cases involving, 

CC11U1ty Road Cotilmis~fons, MCL 691.1404 under the Govemrnental 'tort Liabil,i}y Act (OtLA)~ 

'MCL69Ll 401 e{seq, orMCL 224;21 und,;! th~ lfighway Code; MCL 22Q,I efJ:<tq.'! 

-6-
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In essen~e~ the Camt of'Appeal~ :ruled' that the Hi~way C<>cle was tbe~-~ppligable $ti:@. 

MCL224.2J. $:µb~~oll.{3) provides;: 

'' __ (_3.')_-_-11 
_-_._ ... ---_-_----_·ac __ -_--ti'o_·_--_ -· • _ ·_ -·- _ - . ..1_ ·::....·- ···_;_ -~_1..·· se..-.+-:_ n_ -· "hall_ oe __ :'-'r -- _.;;1;,,t· ·_- --_-_-_-_ ·_ st the _board·_·· .. o_ £co __ u __ n.+..r,, ,n..L!; _ n atJsl'.11g.-un4,1:,.1., :u:w _ -"'1.J.O s _ _ ,v mio-1, ag~ __ . ___ . __________ _______ .• ,, 

toad poII)1j:U$816il~ or the; CQQi:i.ty aiiclserw~ _sli.a.H 'b~ Ala@ µpcm tb_e. pJerk; EII14 µpop. 
fhe cbi:tJ:tj_Je.t$m1 af':111~ 1:>oai;d,** *;' · 

TheROADCOMMISSIONnowclaims·thatnoticewasimproper,urtderthe:abovestatute 

c}lai:rppr$on was s;ind: f®t ithacl ·AAtual p,Qti,ce Q( ~(;• accigent wfthu1 an hour of its occutretice. 

MCR 2Ju (F)(1) require~ that all Affirntativ¢ Defens¢s, such as: an. alle;g~dly-- ®f'~ctiye 

notiQe; oe·pled, m l;l. :{)a.tty's first IeSPQll&iVt pieading. 1rt :[apt, UieCourl Rule.$!~: 

''(2)DefensesMustBe Pleaded; Exceptions. A patty againstwhom a cause ()I, 
actlonhas been .. assertea by Complaint, CiQsS c1ahn, Co'Uiltet E;li:ti.rn,_ ru: 'I'hh'<l 
Pa.tty Cli:!Jm .rnustassertin•a, respdnsive ple~tbei4efew,e.st4¢ piilfy hM 
~gai:Qst.th~-cJaitn,. A defense noiasserled in the tes,ponsiye pleading or by motion 
·as provided by this ruleis·waived ''* *-*~'. (Ei:npllllsis supplied) 

A:J:litmimve: I)~(~~ wj,tbjpifa first:rffl)pnsivei pleadin:g, 

The ROAD CoMM:tsslON has done neither; Ithas11ever :raisedthe:Affitmative ))~fens¢. 

ofalle~~dly d~f~qtlve nQti~ ®®" the iji~y Cod.e in. the PEAACE tjai.J;rl n,or ha$ ~i:$~teg.Jh~ 

.factual basis for-~y .allegedly defective notice,,_ either under the Govemiriental Tort Liability Act 

Defenses genera.Uy fa.ii into .one of' two categories i.tt. ~enntl of the ma.tw.r · ~ssert¢cl. pr 

:a.voi4anCQ whicl1 cqn~d~ tb:a,t the ~e1 asse®<t: is t(lie buj 't}µit the clajin lllJlSt.fail fgr purely· 

technical reasons. The .latter ·are af:fu.mative defenses. 

are not exhaustive .such as contributory negligence;the existence .of an agreement f()c arbitrate; 
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assw:(l,ptit)ti. pf dsk; .r,aYW~t; rCi!J~ase:; ~at(sf~tj9n; clischarget license; fraud;'. duress; .estoppel; 

statµte of frauds; statute of Jitriitation; .inirnunity .. granted by law;wantor failure ofconsider,a.tion; 

or that an . .iristtum,e~l -or ttrumacti<>n 1$ void, voida:ble.a or C@IIO{ b~ ,rec9vered on by reason. of 

MCR 2. tli(F)O)(b) further defines an.Aft1t.mat.fve Oefense as p:n.e· t}lat ~~~: tg av9i<:l the• 

le.$fll etf®t qfor <:lefeat t)ie: claµn of tpe 9pposiµg pwfy ~ch asi in the present casei alfogedly 

defective notice. 

Th.e.t¢, 1s:.no qµesti.()n tlµi.tth~ Q@,S of 1;b.e RQAJ) GQMMIS$lQN"S Motion for Summary• 

Di!!}>ositionis th~ alleg~dly· defective notice.under .theHighway Code, As. ·such, Oef®.dimtwM: 

rwuiredtoassert thematter:witbfu its first respPfiSiveplealJfog; It didn.ot do so IJ.or <Ud.it ass.¢ 

tl;ii&, def~e 1;1~EPll§t Pefe11qant PEARCE wll~n resppn«3in,g; t.o the First Amended Co~plain'L, 

Furlherf -this Affinnati:ve Defense has.never '.been asserted a.gainstfue claims ~dvat1ced by ·r.Y.NN 

liEARCE, ... PERSON~ IU!PR.ES1™TATIVE· QJ! um E$T!,'J;I~ Qlt ]!RENDON PEARCa 

D.~C:E.t\~llil, ~ither in the trial court, Jhe:Comt of Appeals 6:tthe Stiprefu'.¢ Cou:tt. 

Defendant l®;; not ·ass~tted ·tlie !Jfuina#ve Pef~ a~:;tjn,st l!AR$tO~. ~th~r: .il.),, 'the 

ori;giIUU Qgmplru:pl qr· fu~ fii:s.t Amynd~ Complaint As stated above~ it appears that the. only 

time tliis. Affin:native Defense was' tmsed was in respo:twe to the O>J®laint filed ~.u:. 1:>elwf pf 

JOS:PEllORWAO'E ol1July26., 2016. 

It is important for this Court. to understand th.at the RO.AD coMM::tsstoN, obyi.oµsly; 

P~feqse agajrist PEARCE' and HARSTON atid only .against GRINAGE ts a matter of $oJJie 

speculation.. However, the :r,oro.t o:fthe mattet te~ tbattlte ROAO C0MMJ:S$IQ:N MS lr~e,11 

aw~eQfthis d~f~ fo].'. atleast 9 IllQilthS and has still failed to .assert It against PEARCE ·.a:ticl 

-8-
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Again, the. failure to· .plead an Affirmative Defell$.e as requited by th¢ Coutt Rme 

}Jarti.1:'4':Pean and: W~b.st~r~ tyµtjligan Qqt.n}Jtw~ f.f@ti,c.e, p rn<. 
Because. the ROAD COMIMISSION did hot properly plead the allegedly defective notice 

not it did it factWilly supp® ·miy ~Iege4~t det'e¢tive i19tfoe claim, the defense is vvaj.ycxi'. Also. 

~~ Q!'fl!JrllJ.lO{!C Lg.1Jfl.fllli: Jnp. y SJvG!JSnnEnvironmentali Inc. f 200 MichApp 642 (1993)~ .Rowry 

v tJnfversi'Q! of MichigafJ, 441 Mich t 099'.2)~ But/et y f}etroit Atitomo.bile ln(er-l'n$-µranc~ 

~change-, l,21 ·MichApp 727 (1982) Iµ1.rl.Fµr_steril,)erg Bro_t~rs · v QarrolltonTownship~ 61 Mich 

App230 (1975) . 

.A · ·· · entl ·. the. llOAJ) C6MM1SSl0N concedes that LYNN PEARCE PERS.ON.AL ppar . y, ......... · ................. , .......... ·········· . .· .. . .. . . . ... ·.· ... · .... . . . . . -~ · .. • · . .......... · .. . 

R?PR.$SENl'ATIVKOFTHE ESTATEiOF BRENDON PEARCE, DECEASED.timely filed her 

notfoe, (page 5 of the ROAD COM.MlSSlON;S Brfof 'in Suppo.d ot. Mi:>tio:n fQt $~ 

pisposiµo11). J'b:e JlOJ\D <;QMMf~SION cllilll!S only that the :~~clerk'" was not served with a 

'Tb.a,t mar or µiay '.Qpt pe· tr:ue bµtis, u.ot t:b.e supjectofthis ~on,s~. n.~ is JlO need for 

this Court to· deterinihe the suffi:dency. of notice, <given the fact that it is an Aflin:mitiv:e: Defense 

wlncbbs l>e¢nwaiv~; :II~Jhe:RbA.PCOMM1$$ION intendedt9 ~ly ot1tb.E3 d~~tiv~ m:itice 

:defense, .one. would think that it would have been rmsed in the A:ffimiatlve; Defenses flied in 

rest,o11Se to PEAR.GE's orlgiruil Complaint, PEARCE'~. ~,irstAm¢nd~ Olwpl:ut1t,: it1 ·either one 

ofit$ app~als. liAR.Slf01'T'~, qt:igipal. Coi.;npl,aj:n~ ~oI~'J:O:N~s First Amended Complaint 

-9-
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" 
.J. 

Q~ ·atso-WQ'A9~~ wh~. wb.~l! the _R,OAD COMMISSION- did; rais_e ·this :defense fo Julr,, 2016 

against 'the GRINA.613 claim~; it. 'has sti11 :firi.led, to plead the defe11~e ,~gan:ist· fE.ARCE: or 

s -. ' ... i)icmnshioii. AccofA;.:.,.f- . ·the ROAD CQ~Sib'N'S' Motion for s . UIIlIIllltf. . - .. yv - - . - . ~Y? . . . . . . . . . - . . . . . . "- .. . .- . . umznary 

I.>isv.o~Jtic,m. p.i~t ~ {leme4. 

WHEREFORE Plain~ LYNN PEAR.CE, PER.SONALltEPRE$EWJ.\.1tVEOF 

.'ll::IE ES..fAtE OF.BR.filfDON ~EAilCE. DECEASaP .. prays. -~ -Court d~y the~Motfort of the 

EATON COUNTY ROAD COMMISSION' for stinimaty disposition: and. enter: Order .thereon. 

fo_gether with '~stS:an:d~ttomeY, fees f.Q be ~s®:. 

:pa,t~thi~ {714 <J~y o.ftpril,:4D.;,20J7. 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF EATON 

LYNN PEARCE, Personal Representative of 
the Estate of BRENDON PEARCE, Deceased 

Plaintiff, 

-vs-

THE EATON COUNTY ROAD COMMISSION, 
LA WREN CE BENTON, Personal Representative 
of the Estate of MELISSA SUE MUSSER, 
Deceased and PATRICIA JANE MUSSER, 

Defendants. 

AND 

RYAN HARSTON, 

Plaintiff, 

-vs-

THE EATON COUNTY ROAD COMMISSION, 
LA WREN CE BENTON, Personal Representative 
of the Estate of MELISSA SUE MUSSER, 
Deceased and PATRICIA JANE MUSSER, 

Defendants. 

AND 

JOSEPH GRINAGE, 

Plaintiff, 

-vs-

Estate of MELISSA SUE MUSSER, PATRICIA 
JANE MUSSER and THE EATON COUNTY ROAD 
COMMISSION, 

Defendants. 

File No. 16-29-NI 

HON. JOHND. MAURER (P41845) 

PROOF OF SERVICE 

THE UNDERSIGNED CERTIFIES THAT THE FOREGOING 
INSTRUMENT WAS SERVED UPON ALL PARTIES TO THE 
ABOVE CAUSE TO EACH OF THE ATTORNEYS OF RECORD 
HEREIN AT THEIR RESPECTIVE ADDRESSES DISCLOSED ON 
THE PLEADINGS ON '5 · o2 3 - I I 

[u.s. MAJL FAX_ 
HAND DELIVERED OVERNIGHT COURIER 

- FEDERAL EXP~SS OTHER 

SlGNATIJRE, ~--,}? •~ 

File No. 15-1226-NI 

HON. JOHN D. MAURER (P41845) 

File No. 15-1226-NI 

HON. JOHN D. MAURER (P41845) 

I ------- -------------------------
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COLLISON & COLLISON 
BY: JOSEPH T. COLLISON, J.D. (P34210) 
Attorneys for Plaintiff, Pearce 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, Michigan 48608-6010 
Telephone: (989) 799-3033 

GARAN LUCOW MILLER P.C. 
BY: THOMAS S. BARGER (P54968) 
Attorney for Defendants, Estate of Melissa 
Musser and Patricia Musser 
504 S. Creyts Road, Ste. A 
Lansing, Michigan 48917-8267 
Telephone: (517) 327-0300 

MINDELL LAW 
BY: JEFFREY D. MALIN (P36212) 

MATTHEW G. GAUTHIER (P76043) 
Attorneys for Plaintiff, Grinage 
25505 W. 12 Mile Road 
Suite 1000 
Southfield, Michigan 48034 
Telephone: (248) 353-5595 

THE SAM BERNSTEIN LAW FIRM 
BY: LEONARD E. MILLER (P35114) 
Attorney for Plaintiff, Harston 
3173 1 Northwestern Highway 
Suite 333 
Farmington Hills, Michigan 48334 
Telephone: (248) 538-5920 

SMITH HAUGHEY RICE & ROEGGE PC 
BY: DEMETRIOS ADAM TOUNTAS (P68579) 
Attorney for Defendant, Eaton County Road 
Commission 
100 Monroe Center St NW 
Grand Rapids, MI 49503-2802 
Telephone: (616) 774-8000 

___________________________ ____ __:/ 

SUPPLEMENTAL RESPONSE OF PLAINTIFF, LYNN PEARCE, PERSONAL 
REPRESETATIVE OF THE ESTATE OF BRENDON PEARCE, DECEASED TO THE 

SECOND MOTION FOR SUMMARY DISPOSITION OF DEFENDANT, EATON 
COUNTY ROAD COMMISSION 

PROCEDURAL DEVELOPMENT 

The Court will recall that the ROAD COMMISSION's Second Motion for Summary 

Disposition was Orally Argued on April 28, 2017. At the beginning of his presentation, counsel 

for the ROAD COMMISSION presented the Court and opposing counsel with the case of 

Fairley v Department of Corrections, 497 Mich 290 (2015). It is the position of defense counsel 

that Fairley is controlling authority which, essentially, holds that neither governmental immunity 

nor defective statutory notice are affirmative defenses which are required to be pled in 

Defendant's first responsive pleadings. The merit of that argument will be discussed in greater 

detail below. However, the Court should recall that it allowed Plaintiffs 30 days to response to 

-2-
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the ROAD COMMISSION's argument, given the unfair surprise which occurred at the time of 

the summary disposition motion. 

CONTEXTUAL DEVELOPMENT 

The evolution of these consolidated claims is set forth in some detail in PEARCE's 

Response Brief beginning at page 4. With respect to PEARCE, her Complaint was filed January 

11, 2016, alleging, among other things, that the ROAD COMMISSION had failed to maintain 

the roadway in responsible repair. The ROAD COMMISSION filed its Answer and Affirmative 

Defenses on February 2, 2016. Affirmative Defense #5 specifically alleges: 

"5. The Plaintiff has failed to comply with the mandatory notice provisions set 
forth in MCL 691.1404." 

The above referenced statute is contained within the Governmental Tort Liability Act 

(MCL 691.1401 et seq.). 

Defendant's first Motion for Summary Disposition, argued in the Trial Court on April 28, 

2016, involved a single issue i.e. whether Plaintiff's Notice was sufficient under the GTLA. 

Plaintiff argued that she had met the heightened statutory notice requirements of the GTLA and 

the Trial Court so agreed by virtue of its Opinion and Findings dated May 6, 2016. The Trial 

Court specifically found that "prompt and proper notice was given by the Plaintiff to the EATON 

COUNTY ROAD COMMISSION, the location and alleged defect in the road were adequately 

given and were sufficient to bring the defect to the ROAD COMMISSION's attention. 

Plaintiff's notice is sufficient and substantially complies with the statute requirements". The 

Order Denying Defendant's Motion for Summary Disposition was entered on May 26, 2016. 

The ROAD COMMISSION then filed its Appeal on June 14, 2016 to the Michigan Court of 

Appeals. Plaintiff, in turn, filed her Motion for Immediate Consideration, Motion to Affirm and 

Brief on Appeal all on October 6, 2016. 

-3 -
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Although a Stipulation and Order to Allow Plaintiff's First Amended Complaint was 

entered April 4, 2016, the Amended Complaint was not actually filed until May 23, 2016. The 

ROAD COMMISSION's Answer to Plaintiffs First Amended Complaint and Affirmative 

Defenses were filed June 1, 2016. Again, Affirmative Defense #5 states: 

"5. The Plaintiff has failed to comply with the mandatory notice provisions set 
forth in MCL 691.1404." 

An identical Affirmative Defense was asserted in Defendant's Answer to the Complaint 

filed by RYAN HARSTON and again in the Answer to HARSTON'S First Amended Complaint. 

It was not until the ROAD COMMISSION filed its Answer and Affirmative Defenses in the 

consolidated claim of JOSEPH GRINAGE that the ROAD COMMISSION raised the issue of 

allegedly defective notice under the Highway Code (MCL 220.1 et seq.) for the first time. 

This additional affirmative defense, which serves as the basis for the ROAD 

COMMISSION'S Second Motion for Summary Disposition, was first raised as part of its fifth 

answer on July 26, 2016. 

Again, the only issue raised, argued and decided at the time of the original Summary 

Disposition hearing was whether or not PEARCE's notice satisfied the requirements of the 

GTLA. 

The Court of Appeals issued its Order granting Plaintiff's Motion for Immediate 

Consideration and granting Plaintiff's Motion to Affirm on October 25, 2016 for the reason that 

the question to be reviewed "is so unsubstantial as to need no argument or formal submission.". 

MCR 7.2ll(C)(3). Defendant then filed an Application for Leave to Appeal to the Michigan 

Supreme Court on December 6, 2016. The application remains pending. 

The foregoing is important in that the ROAD COMMISSION argues that the "law of the 

case" is Streng v Board of Mackinac County Road Commission, 315 Mich App 449 (2016) 
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which, essentially, held that the notice provisions of the Highway Code (MCL 224.21) applied to 

litigation against a county road commission for accidents occurring on county roads. 

The argument by the ROAD COMMISSION is interesting, to say the least, in that it has 

and continues to assert that Streng was wrongfully decided and that the notice provisions of the 

GTLA should apply in this litigation. In fact, in its Brief in Support of its Application for Leave 

to Appeal the Michigan Supreme Court, the ROAD COMMISION argues: 

"***When Streng was decided, this case was pending. Newly decided 
cases only apply to pending cases where a challenge has been raised 
and preserved.** *Plaintiff never challenged the applicability of the GTLA, 
so Streng should not apply here. 

An Appellant Court's decision is not given retroactive effect when it changes 
established law*** until Streng*** notices to County Road Commissions 
for injuries sustained by reason of a defective highway were regularly governed 
by MCL 691 .1401 (1) * * * because Streng changed the law, it does not apply 
retroactively.***" (Citations omitted) 

The ROAD COMMISSION'S Reply Brief to Plaintiff's Answer to Application for Leave 

to Appeal likewise argues: 

"***The Road Commission argued that even if Streng was correctly decided, 
it would not apply retroactively to this case. *** That before Streng was issued 
there was a long line of case law holding that the notice requirement was to be 
strictly interpreted*** Streng was an outlier and effectively changed the law.***" 
(Citations omitted) 

Further, footnote 5 of the Reply Brief noted the Streng Court's recognition of the 

precedent of applying the GTLA to the exclusion ofMCL 224.21 and that the notice provision of 

MCL 691.1401 had been "regularly applied" by Michigan Courts "in cases involving the 

highway exception to governmental immunity and county road commissions". 

In other words, the ROAD COMMISSION has adopted two entirely inconsistent 

positions i.e. that the notice provisions of the GTLA apply with respect to its argument in the 

appelate courts and, at least for the moment, that the notice provisions of the Highway Code 

apply for purposes of its second Motion for Summary Disposition in the Trial Court. 
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The foregoing is important in that this Court (through Judge Edward Grant) has 

determined that PEARCE did comply with the GTLA. That decision was affirmed on appeal 

and, in all likelihood, will be affirmed by the Michigan Supreme Court in its denial of 

Defendant's Application for Leave to Appeal. 

It is also important for this Court to understand that the ROAD COMMISSION does not 

contend that PEARCE's notice was defective under the Highway Code. To the contrary, the 

ROAD COMMISSION takes the position that service of the notice failed to comply with the 

requirements of MCL 224.21. That may or may not be true. However, the notice provisions of 

the Highway Code have never been asserted as an Affirmative Defense against the claims of 

PEARCE. 

ARGUMENT 

With respect to PEARCE, the ROAD COMMISSION claims that service of Plaintiff's 

Notice of Injury and Defect was improper in that the County Clerk was not separately served 

with that document. 

The ROAD COMMISSION states that defective notice is not an Affirmative Defense 

which is required to be pleaded based upon the decision in Fairley, supra. However, the ROAD 

COMMISSION has not and Fairley does not discuss the assertion of defective service of an 

otherwise proper notice in the context of Affirmative Defenses. 

Fairley, dealt with an automobile accident involving a motor vehicle owned by the 

Michigan Department of Corrections and operated by a MDOC employee. The injured party 

filed a notice of injury and intent to hold the MDOC liable in the Court of Claims. The notice 

was not signed by Fairley but her attorney did sign the notice on her behalf. 

The companion case of Stone v Michigan State Police, also dealt with the motor vehicle 

exception to governmental immunity. Defendant claimed that Stone's notice was defective in 

that it was not verified before an officer authorized to administer oaths. 
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In both cases, the basis for summary disposition was defective notice. There is no such 

claim which has been asserted with respect to the claims of PEARCE. To the contrary, 

Defendant ROAD COMMISSION claims that service of the notice did not comply with the 

requirements of MCL 224.21 . 

It has always been the rule in Michigan that Defendants must "apprise the Plaintiff of the 

nature of the defense relied upon, so that he might be prepared to meet, and to avoid surprise on 

the trial." Rosenbury v Angell, 6 Mich 508 (1859). MCR 2.lll(F) provides that a Defendant 

waives any Affirmative Defense not set forth in the Defendants' first responsive pleading. 

Electrolines, Inc. v Prudential Assurance Co., LTD. , 260 Mich App 144 (2003). 

Furthermore, MCR 2.1 ll(F)(3) requires that the party "must state the facts constituting" 

any Affirmative Defense so raised. Hanon v Barber, 99 Mich App 851 (1980). A statement of 

an Affirmative Defense must contain facts setting forth why and how the party asserting it 

believes the Affirmative Defense is applicable. Tyra v Organ Procurement Agency of Michigan, 

302 Mich App 208 (2013). 

Plaintiff concedes based soley on the language in Fairley that governmental immunity is 

not an Affirmative Defense which is required to be pled in Defendant's first responsive 

pleadings. In fact, governmental immunity is specifically contemplated as the basis for a 

dispositive motion under MCR 2.116. 

Plaintiff further concedes that Fairley holds: 

"***we conclude that defective notice need not be pleaded as an 
affirmative defense because defendants are presumed to be entitled 
to governmental immunity***". (Emphasis supplied) 

However, nowhere in the Fairley opinion is the issue of defective service addressed 

which, of course, is the claim of the ROAD COMMISSION with respect to PEARCE. Plaintiff 

relies upon her Brief in Support of Response to Motion for Summary Disposition of the EATON 
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COUNTY ROAD COMMISSION with respect to the issue of waiver of Affirmative Defenses 

which have not been properly pled or factually supported. 

Finally, this entire discussion is moot in the event that this Court dete1mines that Streng is 

to be applied on a prospective basis. In that event, the notice requirements of the GTLA will 

apply rather than the notice provisions of the Highway Code. This Court has already ruled and 

the Court of Appeals has affirmed that Plaintiff did, in fact, meet the notice requirements of the 

GTLA. Further, the ROAD COMMISSION has not raised Defective notice under the GTLA 

against the remaining Plaintiffs. 

In other words, should this Court determine that Streng does not apply retroactively, then 

this case can proceed in that all Plaintiffs have met the statutory notice requirements of MCL 

691. 1404. 

This precise issue, i.e. whether or not Streng applies prospectively or retroactively is part 

of the ROAD COMMISSION's appeal pending in the Michigan Supreme Court. Consequently, 

it appears that the ROAD COMMISSION's Second Motion for Summary Disposition is 

premature. A disposition by the Supreme Court will, in all likelihood, obviate what is certain to 

be an appeal from this Court's decision. 

WHEREFORE Plaintiff, LYNN PEARCE, PERSONAL REPRESENTATIVE OF 

THE ESTATE OF BRENDON PEARCE, DECEASED, prays this Court deny the Motion for 

Summary Disposition of Defendant, EATON COUNTY ROAD COMMISSION and enter Order 

thereon together with costs and attorney fees to be assessed. 

Dated this 23rd day of May, A.D., 2017. 

-8-
COLLISON & COLLISON 5811 COLONY DRIVEN PO BOX 60 IO SAGINAW Ml 48608-60 IO TELEPHONE 989. 799.3033 



Appendix 16 - Pearce's Supplemental Summary Disposition Brief

0168a

R
EC

EIV
ED

 by M
SC

 8/28/2020 11:26:03 A
M

' \ 

BUSINESS ADDRESS: 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, Michigan 48608 
Telephone: 989-799-3033 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF EATON 

JOSEPH GRINAGE, 

Plaintiff, 

V 

ESTATE OF MELISSA SUE MUSSER, PATRICIA 
JANE MUSSER, and THE EATON COUNTY 
ROAD COMMISSION 

Defendants. 

AND 

RY AN HARSTON, 

Plaintiff, 

V 

THE EATON COUNTY ROAD COMMISSION, 
and the ESTATE OF MELISSA SUE MUSSER and 

CASE NO. 15-1226-NI 

HON. JOHN D. MAURER 

CASENO. 15-1226-NI 

HON. JOHN D. MAURER 

s PA TRICIA JANE MUSSER, 
·~ 
e-
8 Defendants . 
.; 

·~ 
~ 

J: 
<I; 

~ 
0 
0 
µ,l 
0 
i:x: 
od 

E5 
~ 
::,... 

~ 
0 
;:J 

;i 
~ 
~ 
if) 

AND 

LYNN PEARCE, Personal Representative of the 
Estate of BRENDON PEARCE, Deceased, 

Plaintiff, 
CASE NO. 16-29-NI 

v HON. JOHN D. MAURER 

LAWRENCE BENTON, Personal Representative of 
the ESTATE OF MELISSA SUE MUSSER, 
Deceased, PATRICIA JANE MUSSER, and THE 
EATON COUNTY ROAD COMMISSION, 
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Defendants. 

Jeffrey D. Malin (P36212) 
MINDELL LAW 
Attorneys for Plaintiff Joseph Grinage 
25505 W. 12 Mile Road, Suite 1000 
Southfield, Michigan 48034 
(248) 353-5595 

Leonard E. Miller (P35 l 14) 
THE SAM BERNSTEIN LAW FIRM 
Attorneys for Plaintiff Harston 
31731 Northwestern Highway, Suite 333 
Farmington Hills, Michigan 48334 
(248) 538-5920 

Joseph T. Collison, J.D. (P34210) 
COLLISON & COLLISON 
Attorneys for Plaintiff Pearce 
5811 Colony Drive, No1th 
P.O. Box 6010 
Saginaw, MI 48608-6010 
(989) 799-3033 

D. Adam Tountas (P68579) 
Charles J. Pike (P77929) 
Smith Haughey Rice & Roegge 
Attorneys for Defendant Eaton County Road 
Commission 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
(616) 774-8000 

Thomas S. Barger (P54968) 
GARAN LUCOW MILLER PC 
Attorneys for Defendants Estate of Melissa Sue 
Musser and Patricia Jane Musser 
504 S. Creyts Road, Suite A 
Lansing, MI 48917 
(517) 327-0300 

THE ROAD COMMISSION'S REPLY TO THE ESTATE OF BRENDON PEARCE'S 
SUPPLEMENT AL RESPONSE BRIEF IN OPPOSITION TO THE ROAD COMMISSION'S 

SECOND MOTION FOR SUMMARY DISPOSITION 

I. INTRODUCTION 

This Court recently heard the Road Commission's second motion for summary disposition. At the 

time of the hearing, Lynn Pearce, who is the Personal Representative of her son's Estate, offered one 

argument in opposition to the dismissal of her claims: that the Road Commission failed to plead her 

defective pre-suit notice as an affirmative defense. 
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As part of its presentation, the Road Commission provided this Court (and every other litigant) 

with a copy of Fairley v Department of Corrections, 497 Mich 290; 871 NW2d 129 (2015), a Michigan 

Supreme Court case that establishes, within the context of governmental immunity, a defendant need not 

plead a plaintiffs defective pre-suit notice as an affirmative defense. At oral argument, Pearce's counsel, 

evidently not having fully researched the applicability of his client's sole defense, claimed "unfair 

surprise," and requested an additional 30 days to address, in writing, Fairley 's applicability to this 

lawsuit. This Court graciously agreed. 

Pearce 's supplemental response is now on file with this Court. It is a Master Class in distraction. 

The first 5 - ~ pages are spent rehashing this lawsuit's procedural posture; the Road Commission's 

appellate arguments (which are non-binding because it lost); and otherwise avoiding Fairley 's 

applicability. It is not until the last three pages of the brief that Pearce admits what should have been 

obvious at the hearing- under Fairley, the Road Commission was not required to plead her defective pre

suit notice as an affirmative defense. 

Not to be denied, however, in Pearce's latest submission, her counsel proposes a new argument: 

that, when it comes to governmental immunity, there is a difference between a defective notice, and 

defective "service" of an otherwise proper notice. Unfortunately for Pearce, Michigan law does not 

differentiate along the lines suggested by her counsel. As a result, and because Fairley controls the issue 

at hand, Pearce's claims must be dismissed. 

What follows is a discussion of the law pe1iaining to pre-suit notices, all of which directly 

supports the Road Commission's request for relief. 

II. LAW AND ARGUMENT 

The Governmental Tort Liability Act ("GTLA"), MCL 691.1401 et. seq., broadly shields and 

grants to governmental agencies immunity from tort liability when they are engaged in the exercise or 

discharge of a governmental function. MCL 691.1407(1); Duffy v Department of Natural Resources, 490 
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Mich 198, 204; 805 NW2d 399 (2011); Grimes v Department of Transportation, 475 Mich 72, 76 - 77; 

715 NW2d 275 (2006). A governmental agency can be held liable under the GTLA only if a case falls 

into one of the enumerated statutory exceptions. Grimes, 475 Mich at 77; see also Stanton v Battle Creek, 

466 Mich 611, 614 - 615; 647 NW2d 508 (2002). This case involves what is colloquially refen-ed to as 

the "highway exception," a provision codified at MCL 691.1402. 

The Legislature has further qualified a claimant' s ability to sue a governmental agency under the 

highway exception by requiring that he or she submit, as a pre-condition to suit being filed, a statutorily

compliant notice. See MCL 691.1404. Under the GTLA, claims being brought against a county road 

commission must comply with a separate, equally mandatory, notice provision. See MCL 224.21(3). 

Where a claimant fails to properly serve a statutorily-compliant notice, his or her claims must be 

dismissed. McLean v City of Dearborn, 302 Mich App 68, 74; 836 NW2d 916 (2013). 

Both of the statutory provisions identified above contain several, explicit requirements that dictate 

the appropriate form of a pre-suit notice; the timeframe within which it must be served; and the persons 

upon whom it must be served. The failure to comply with any one of those statutory requirements renders 

a pre-suit notice defective, and requires the dismissal of a claimant's lawsuit. See Rowland v Washtenaw 

County Road Commission, 477 Mich 197,204; 731 NW2d 41 (2007) (holding that a statutorily-compliant 

pre-suit notice is a condition to recover for injuries sustained because of a defective highway). More 

importantly, Michigan law does not differentiate (or prioritize) amongst the many ways that a notice can 

be defective. This sampling of cases, which covers several decades of our State' s jurisprudence, plainly 

illustrates that point: 

~ Braun v Wayne County, 303 Mich 454; 6 NW2d 744 (1942) (dismissed 
because of the failure to serve an appropriate party with the pre-suit 
notice); 

~ Rowland v Washtenaw County Road Commission, 477 Mich 197; 731 
NW2d 41 (2007) (dismissed because the pre-suit notice was untimely); 
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~ Woods v City of Saginaw, unpublished opinion per curium of the Court of 
Appeals, issued June 30, 2009 (Docket No. 283781) (Exhibit A) 
(dismissed because of the failure to serve a pre-suit notice); 

~ Carroll v City of Flint, unpublished opinion per curium of the Court of 
Appeals, issued February 10, 2011 (Docket No. 296134) (Exhibit B) 
( dismissed because of, among other things, the failure to serve the pre
suit notice on an appropriate party); 

~ Jones v City of Pontiac, unpublished opinion per curium of the Court of 
Appeals, issued June 26, 2012 (Docket No. 304155) (Exhibit C) 
( dismissed because, among other things, the pre-suit notice was served on 
the wrong party); and, 

~ Watts v City of Flint, unpublished opinion per curium of the Court of 
Appeals, issued January 17, 2013 (Docket No. 307686); lv den 494 Mich 
857 (2013). (Exhibit D) (dismissed because service of the pre-suit notice 
was effectuated by first class mail, as opposed to certified mail). 

As these authorities establish, a notice can be defective for any one of several reasons. 

Furthermore, the presence of any specific defect (including the failure to effectuate proper service) 

mandates the dismissal of a claimant's lawsuit. Nowhere is this point established more conclusively than 

in Braun, supra, a case dealing with, among other things, the specific defect (failure to serve a mandatory 

party) and statutory language at issue in this lawsuit. 

In Braun, the plaintiff fell into an uncovered catch basin on a highway under the jurisdiction of 

Wayne County. She presented notice of her claims against Wayne County to its road commission within 

four days of the accident. Under an administrative regime that has since been abandoned, those claims 

were refened to the Wayne County Board of Auditors for consideration. The plaintiff's claims were 

subsequently denied, and she filed suit under a precursor to MCL 224.21, the same provision of the 

Highway Code at issue in this case. Before filing suit, however, the plaintiff failed to serve a pre-suit 

notice of her claims on the Wayne County Clerk. The defendant moved to dismiss the plaintiff's lawsuit 
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based upon her failure to properly serve the pre-suit notice. The trial court granted the defendant's 

motion. 

On appeal, the Braun plaintiff argued that, by initially presenting her claim to the road 

commission, whose clerk was, at that time, the Wayne County Clerk, she had effectively complied with 

the Highway Code. The Supreme Court disagreed: 

The statutory requirement that notice be served upon the county clerk is 
not satisfied when such notice is served upon the County Board of Road 
Commissioners, even though the county clerk is its clerk. This 
statutory requirement is mandatory, and the notice should have been 
served upon the county clerk or deputy county clerk. Braun at 459-460. 

Braun is dispositive. In that case, the plaintiff failed to serve the county clerk with a copy of her 

pre-suit notice. Furthermore, in Braun, the Supreme Court found that the plaintiffs failure was a defect 

warranting the dismissal of her claims. Here, Pearce failed to serve the Eaton County Clerk with her pre

suit notice and, as such, the same was defective. 1 Contrary to the position taken by Pearce' s counsel, 

Michigan law does not differentiate between defects relating to content and those relating to the manner 

of service. A defective notice is just that - a defective notice. And, under Michigan law, a defective 

notice requires the dismissal of a claimant's lawsuit. 

1 Pearce's counsel has been disappointingly coy with this issue, having represented, in two separate briefs, that 
service of his client's pre-suit notice upon the Eaton County Clerk "may or may not have happened." Setting aside 
his obligations to this tribunal (and the other litigants involved in this case) under MCR 2.114(0), one can assume 
that, if Pearce had actually served the Eaton County Clerk with a copy of her pre-suit notice, evidence of that fact 
would have su1faced by this point of the litigation. In any event, the issue is now moot. Under MCR 2.116(G)(3) 
and (6), Pearce was required to submit evidence establishing service upon the Clerk in response to the Road 
Commission's second dispositive motion. Her failure to do so entitles the Road Commission to summary 
disposition on that issue. See SSC Associates Limited Partnership v General Retirement System of City of Detroit, 
192 Mich App 360, 364; 480 NW2d 275 (1991) (holding that, while opposing a dispositive motion, a party must 
establish the existence of a disputed fact through admissible evidence); see also Stanton v Dachille, 186 Mich App 
247, 262; 463 NW2d 479 (1990) ("Where the opposing party fails to produce affidavits or evidence establishing a 
material issue of fact, summary disposition is properly granted."). 
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III. CONCLUSION 

Pearce's latest argument runs contrary to Michigan law and should be rejected by this Court. She 

failed to serve the Eaton County Clerk with her pre-suit notice, and that failure renders her notice 

defective. Under Michigan law, defective notices require the dismissal of a claimant's lawsuit. Finally, 

according to the plain language of Fairley, the Road Commission was not obligated to plead Pearce' s 

defective notice as an affumative defense. For all these reasons, Pearce's claims against the Road 

Commission must be dismissed, with prejudice. 

DATED: June 2, 2017 

-7-
SHRR\4064645.v l 

/ ~ = D. Adafu..foutas9) 
Charles J. Pike (P77929) 
SMITH HAUGHEY RICE & ROEGGE 
Attorneys for Defendant Eaton County Road 
Commission 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
(616) 774-8000 
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STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF EATON 

Joseph Grinage, 

Plaintiff 
V 

Estate of Melissa Sue Musser, 
Patricia Jane Musser, and 
The Eaton County Road Commission, 

Defendants, 

AND 

Ryan Harston, 

Plaintiff 

V 

The Eaton County Road Commission, and 
The Estate of Melissa Sue Musser, and 
Patricia Jane Musser 

Defendants, 

AND 

Lynn Pearce, Personal Representative of the 
Estate of Brendon Pearce, Deceased, 

Plaintiff 

V 

Lawrence Benton, Personal.Representative 
of the Estate of Melissa Sue Musser, Deceased, 
Patricia Jane Musser, and The Eaton 
County Road Commission 

Defendants, 

File No. 15-1226-Nl 

and 

File No. 16-29-N I 

Honorable John D. Maurer · 

Jeffrey D. Malin (P36212) 
Matthew G. Gauthier (P76043) 

D. Adam Tountas (P68579) 
Charles J . Pike (P77929) 

1 



Appendix 18 - 2017 Summary Disposition Order

0179a

R
EC

EIV
ED

 by M
SC

 8/28/2020 11:26:03 A
M

MINDELL LAW 
Attorneys for Plaintiff Joseph Grinage 

Leonard E. Miller (P35114) 
THE SAM BERNSTEIN LAW FIRM 
Attorneys for Plaintiff Harston 

Joseph T . Collison (P34210) 
COLLISON & COLLISON 
Attorneys for Plaintiff Pearce 

Smith Haughey Rice & Roegge 
Attorneys for Defendant Eaton County 
Road Commission 

Thomas S. Barger (P54968) 
GARAN LUCOW MILLER PC 
Attorneys for Defendants Estate of Melissa 
Sue Musser and Patricia Jane Musser 

ORDER 

City of Charlotte, County of Eaton, State of 
Michigan, on the-G--th day of June, 2017. 

HONORABLE JOHN D. MAURER, Circuit Judge 

WHEREAS, Defendant Eaton County Road Commission filed a motion for 

summary disposition pursuant to MGR 2.116(C)(7), 1:lnd · 

WHEREAS, the parties all appeared tor oral .arguments on April 28, 2017, at 

which time the Court allowed for additional briefing, 

NOW THEREFORE; the Court, having read the extensive briefs, heard oral 

arguments, reviewed the follow-up briefs, and reviewed the relevant authority, finds as 

follows. 

FACTS 

On March 8, 2015, a minivan driven by Melissa Musser left the roadway and 

struck a tree. The car was owned by Melissa's mother, Patricia Musser. Both Melissa 

Musser and Brendon Pearce, a passenger in the vehicle, were killed. T~ere were 

several other passengers in the vehicle, among them Joseph Grinage and Ryan 

Harston, who were injured but survived the accident. Plaintiffs Grinage, Harston, and 

Pearce's estate are . suing the Eaton County Road Commission claiming a highway 

2 
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defect was responsiple for the crash. Defendant Eaton County Road Commission 

responds that Melissa Musser was legally intoxicated and driving at least 20 miles over 

the speed limit on bad tires in the rain, and also that pre-suit notice was insufficient and 

they should not. be responsible . 

. Each Plaintiff is required to serve pre-suit notice of intent to sue, the details of 

which form the instant issue. Defendant Road Commission argues that the notice must 

be served on the County Clerk and the Chairperson of the County Road Commission 

within 60 days after the accident. Plaintiff Pearce served notice 58 days after the 

accident, but did not serve the County Clerk. Plaintiff Grinage served notice 116 days 

after the accident. Plaintiff Harston served notice 113 days after the crash, but did not 

serve the County Clerk'. Plaintiff Ryan Harston responds that notice must bf= served 

within 120 days after the. accident, and also that he served the proper parties. Harston 

and Pearce also argue that Defendant Road Commission did not properly plead the 

affirmative defense of improper notice. 

This matter app*3ared before this Court on May 8, 2016, apparently for a hearing 
. . 

on Eaton County Road Commission's motion for summary disposition based on 

insufficient notice to the county. This motion was only for _File No. 16-29-NI regarding 

Bre.ndon Pearce's claims, arid dealt with properly describing the alleged defect. This 

Court, Judge Grant on SCAO assignment, denied the motion because it found the 

notice to be sufficient. That decision was appealed, affi.rmed by the Court of Appeals, 

and an application for leave· to app.eal is, at ·the time of writing, pending before· the 

Supreme Court. An apparent change in law has created the issues forming the basis of 

the instant motion. 

STANDARD OF REVIEW 

Summary disposition pursu~nt to MCR 2.116(C)(7) does not test the merits of 

3 
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the claim, but rather certain defenses that may eliminate the need for trial: release, 

payment, prior judgment [res judicata], immunity granted by law, statute of limitations, 

statute of frauds, an agreement to arbitrate, or "infancy or other disability of the moving 

party." The grounds listed in (C)(7) must be raised iri a party's first responsive pleading 

unless stated in a motion filed .prior to the first responsive pleading. When reviewing a 

(C)(7) motion, "the court must accept all well-pied allegations of the nonmoving party as 

true." OM/ Design & Mfg, Inc v Adac Plastics, Inc, 165 Mich App ·205, 209 (1987) . 

In determining whether a plaintiff1s clalm is barred because of immunity granted 

by law, the reviewing court will accept the allegatiqns stated in the plaintiff's complaint 

as true unless contradicted by documentary evidence. Maiden v. Rozwood, 461 Mich. 

109, 119 (1999). Moreover, 

The reviewing court must view the pleadings and supporting evidence in 
the light most favorable to the nonmoving party to determine whether the 
undisputed facts show that the moving party has immunity. If there is n·o 
factual dispute, whether a plaintiff's claim is barred .under the applicable 
statute of limitations is a matter of law for the court to determine. 
However, if the parties present evidence that establishes a question of fact 

· concerning whether the defendant is entitled to immunity as a matter of 
law, summary disposition is inappropriate. · . 

Kincaid v Cardwell,_ 300 Mich App 513, 522:-23 (2013) (citations omitted). 

ANALYSIS 

At issue in the instant motion is. whether to apply the 120 day notice provision of 

the Government Tort Liability Act, MCL 691 .1404, or the 60 day notice provision of the 

Highway Code, MCL 224.21 ;· if it is the latter, whether defective _notice must be raised 

as an affirmative defense; and, in short, whether to give Streng V Board of Mackinac . . 

County Road Commissioners, 315 Mich App 449 (2016), retroactive effect. 

The first issue may be addressed succinctly. Streng is explicit that MCL 224.21 

governs notice of intent to sue for injuries sustained on highways: service must be made 

with in 60 days of the injury, in writing, on both the county clerk and the chairperson of 

4 
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the board of county road commissioners. Plaintiff Harston argues that there is a conflict 

as the Supreme Court has stated that the 120 day window of the GTLA governs. This 

position is incorrect. Plaintiff'relies on Rowland v Washtenaw Rd Commn, 477 Mich 

197 (1972), where the Supreme Court did rule on a case applying the 120 day notice 

period . However, Rowland addressed the constitutionality of statutory notice provisions 

for governmental defendants-in general-in a case that happened to apply the 120 

day notice provision of the GTLA; .it does not stand for the position that the notice 

provision of the GTLA is to be applied rather than notice provision of the Highway Code. 

This is clear from the text of Rowland, and also evident in Streng's discussion of the 

history of these provisions, Rowland, and note that no precedential case has applied the 

60 day notice provision since 1970. Streng, at 460. 

While· under Streng the Highway Code is the applicable provision, it may not 

apply to this case. Plaintiffs argue that Defendant Road Commission has waived this 

defense by its failure to raise it affirmatively. This argument must also fail. Plaintiff 

relies on MCR 2.111 (F)(3) and MCR 2.116(0)(2) for the position that the affirmative 

defense of immunity granted by law must be raised in a party's firs~ responsive 

pleading. However, 

It is well established that governmental immunity is not an affirmative 
defense, but is instead a characteristic of government. "[l]t is the 
responsibility of the party seeking to impose liability on a governmental 
agency to demonstrate that its case falls within orie of the exceptions [t9 
.g·overnmental immunity]." Furthermore . . . "[W]hen the Legislature 
specifically qualifies the.ability to bring a claim against the state or its 
subdivisions on a plaintiff's meeting certain notice requirements that the 
plaintiff fails to meet, no saving construction-such as requiring a 
defendant to prove actual prejudice-is allowed." 

Fairley v Dep't of Corr, 497 Mich 290, 298, reconsideration den sub nom. Stone v 

Michigan State Police, 498 Mich 864 (2015) (citations omitted); See also Mccann v 

State Dept of Mental Health, 398 Mich 65, 77 n 1 (1976); Galli v Kirkeby, 398 Mich 527, 

. 5 . 
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542 n 5 (1976). Plaintiffs have not argued that Defendant Road Commission is not 

protected by governmental immunity. Therefore, Plaintiffs' argument that Defendant 

failed to raise ttie affirmative defense of defective notice fails because it is not an 

affirmative defense, but a condition of government that may be raised at any time. 

Plaintiff Pearce concedes this point, but argues that the issue is one of improper notice 
. . 

rather than defective service as discussed in Fairley. This misunderstands the issue. · 

Notice and service are not two distinct facets of this claim; the notice is defective under 

the Highway Code because of the improper service. 

The only remaining issue, then, is the retrospective effect of Streng. If Streng is 
• I 

given retrospective effect, for the reasons stated above, Defendant Road Commission 

would be entitled to summary disposition. "Although the general rule is that judicial 

decisions are given full retroactive effect, a more flexible approach is warranted where 

injustice might result from full retroactivity. For example, a holding that overrules settled 

precedent may properly be limited to prospective application." Pohutski v City of Allen 

Park, 465 Mich 675, 695-96 (2002) (citations omitted). A three factor test is applied to 

determine if a decision should not have retroactive effect. "Those factors are: (1) the 

purpose to be served by the new rule, (2) the extent of reliance on the old rule, ~nd (3) 

the .effect of retroactivity on the administration of justice." Id. 

Defendant argues that Streng does not announce a new rule or new 

interpretation of a rule. This cannot be accepted. Streng itself acknowledges that "both 

the Supreme Court and [the Court of Appeals] have regularly applied the GTLA without 

consulting MCL 224.21 in cases involving the highway exception to governmental 

immunity and.county road commissions" c:1nd cites authority noting. that "the 60 day 

notice provision has not been applied in any reported cases involving county road 

commissions since .. . 1970." Streng, at 460. VVhile the purpose to.be served by the 
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new rule is to give full effect to both the GTLA and the Highway Co.de, this is not 

outweighed by the extent of reliance. on the old rule. Further, the only effect of 

retroactive application would be to bar an entire class of litigants from bringing suit 

against county road commissioners. Plaintiffs in this case followed the well-established 

rule of law at the time their suits were filed, and it would be detrimental to the 

administration of justice to bar their claims now based on a change in the interpretation 

of this law. As such, this Court finds that it would be improper to give Streng retroactive. 

effect. Thus, under the law· prior to Streng, the Plaintiffs filed proper notice and 

Defendant's motion for summary disposition must be denied. 

It is so ordered. 

7 
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Court of Appeals, State of Michigan 

ORDER 

Estate of Brendon Pearce v Eaton County Road Commission 

Docket No. 338990 

LC No. 16-000029-NI 

Peter D. O'Connell 
Presiding Judge 

Patrick M. Meter 

Stephen L. Bonello 
Judges 

The Court orders that the motion for immediate consideration is GRANTED. 

The Court orders that the motion to affinn pursuant to MCR 7.21 l(C)(3) is DENIED for 
failure to persuade the Court that it is manifest that the questions to be reviewed are so unsubstantial as 
to need no argument or formal submission or were not properly raised. 

MAR - ::i 201li 

A true copy entered and certified by Jerome W. Zimmer Jr., Chief Clerk, on 

MAR O 2 2018 
Date 
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STATE OF MICHIGAN 

IN THE COURT OF APPEALS 

JO$EPH GRINAGE, 

Plaintiff-Appellee, 
V 

THE EATON COUNTY ROAD COMMISSION, 

Defendant-Appellant, 
-and-

ESTATE OF MELISSA SUE MUSSER and 
PATRICIA JANE MUSSER, 

Defendants-Appellees. 

AND · 

RY AN HARSTON, 

Plaintiff-Appellee, 
V 

THE EATON COUNTY ROAD COMMISSION, 

Defendant-Appellant, 
-and-

ESTATE OF MELISSA SUE MUSSER and 
PATRICIA JANE MUSSER, 

Defendants-Appellees. 

LYNN PEARCE, Personal. Representative of the 
Estate of BRENDON PEARCE, Deceased, 

Plaintiff-Appellee, 
V 

THE EATON COUNTY ROAD COMMISSION, 

Defendant-Appellant, 
-and-

LA WREN CE BENTON, Personal Representative of 
the ESTATE OF MELISSA SUE MUSSER, 
Deceased, and PATRICIA JANE MUSSER, 

Defendants-Appellees. 

SHRR\4237389.vl 

Court of Appeals Docket No. 338981, 
Consolidated with Docket No. 338990 

Eaton County Circuit Court 
Case No. 15-1226-NI 

DEFENDANT-APPELLANT'S RESPONSE 
TO PLAINTIFF PEARCE'S MOTION TO 
AFFIRM IN DOCKET NO. 338990 

Court of Appeals Docket No. 338990, 
Consolidated with Docket No. 338981 

Eaton County Circuit Court 
Case No. 16-000029-NI 
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John Scott Buell (P79956) 
Jeffrey D. Malin (P36212) 
MINDELL LAW 
Attorneys for Plaintiff-Appellee Joseph Grinage 
32500 Telegraph Rd. - Suite 104 
Bingham Farms, MI 48025 
(248) 353-5595 
jmalin@mindellfirm.com 
jbuell@mindellfirm.com 

Leonard E. Miller (P35 l l 4) 
THE SAM BERNSTEIN LAW FIRM 
Attorneys for Plaintiff-Appellee Ryan Harston 
31731 Northwestern Highway, Suite 333 
Farmington Hills, MI 48334-1669 
(248) 538-5920 
lmiller@sambernstein.com 

Joseph T. Collison, J.D. (P34210) 
COLLISON & COLLISON 
Attorneys for Plaintiff-Appellee Lynn Pearce 
5811 Colony Drive, North 
P.O. Box 6010 
Saginaw, MI 48608-6010 
(989) 799-3033 
jtc@saginaw-law.com 

SHRR\4237389.vl 

Jon D. Vander Ploeg (P24727) 
D. Adam Tountas (P68579) 
SMITH HAUGHEY RICE & ROEGGE 
Attorneys for Def.-Appellant Eaton Co. Rd. Comm. 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
(616) 774-8000 
jvanderploeg@shrr.com 
dtountas@shrr.com 

Thomas S. Barger (P54968) 
GARAN LUCOW MILLER PC 
Attorneys for Defendants-Appellees Estate of 
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DEFENDANT-APPELLANT'S RESPONSE TO PLAINTIFF PEARCE'S 
MOTION TO AFFIRM IN DOCKET NO. 338990 

NOW COMES Defendant-Appellant, Eaton County Road Commission, by and through 

its attorneys Smith Haughey Rice & Roegge, and in Response to Plaintiff-Appellee's Motion to 

Affirm, states as follows: 

I. INTRODUCTION 

This case involves an appeal as of right following the trial court's denial of a motion for 

summary disposition based on governmental immunity. The parties' dispute centers around this 

Court's holding in Streng v Bd of Mackinac County Road Comm 'rs, 315 Mich App 449; 890 

NW2d 680 (2016), and, particularly, whether that judicial decision should be afforded retroactive 

or prospective effect. In a prior appeal, this Court agreed with the Plaintiff's position that Streng 

governed this dispute. See Exhibits M through Q to Defendant's Motion for Summary 

Disposition, filed 3/10/2016; Estate of Brendan Pearce v Eaton County Road Comm 'n, 

unpublished order of the Court of Appeals, entered October 25, 2016 (Docket No. 333387). 

Following that first appeal, the Road Commission filed a Second Motion for Summary 

Disposition in reliance on Streng, arguing that each of the Plaintiffs' notices failed to comply 

with MCL 224.21 's notice provision. The trial court denied this Motion, finding that Streng 

should be applied prospectively only. The Road Commission appealed, and Plaintiff has 

responded with this Motion to Affirm, filed concurrently with a Motion for Immediate 

Consideration. For the reasons discussed herein, Plaintiff carmot show that the question raised 

by the Road Commission is "so unsubstantial as to need no argument or formal submission." 

MCR 7.21 l(C)(3). To the contrary, the Road Commission's position is supported by established 

legal principles and well-founded in law. Accordingly, this Court should DENY Plaintiff's 

-1-
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Motion to Affirm and allow the Road Commission time to submit a proper Reply Brief, pursuant 

to the Michigan Court Rules, for the benefit of this Court. 

II. LAW AND ARGUMENT 

Motions to Affrrm are governed by MCR 7.21 l(C)(3), which provides as follows: 

(3) Motion to Affirm. After the appellant's brief has been filed, 
an appellee may file a motion to affrrrn the order or judgment 
appealed from on the ground that 

(a) it is manifest that the questions sought to be 
reviewed are so unsubstantial as to need no argument or 
formal submission; or 

(b) the questions sought to be reviewed were not timely 
or properly raised. 

See also IOP 7.211(C)(3) ("A motion to affirm requires that the issues on appeal be so 

manifestly insubstantial that the plenary appeal process need nor occur, or that the issues were 

not timely or properly raised.") (emphasis added). Further, this Court's IOPs state "a motion to 

affirm will have the most practical impact if brought immediately after the appellant's brief has 

been filed and well before the appeal has been placed upon the Court's session calendar." IOP 

7.21 l(C)(3). 

In her motion, Plaintiff makes no specific claim that the issues raised by Defendant are 

"so unsubstantial as to need no argument or formal submission." MCR 7.2I l(C)(3). Rather, she 

simply posits that case law supports the trial court's order, and, thus, that it should be affirmed. 

In particular, Plaintiff argues it would be contrary to the administration of justice for Streng to be 

retroactively applied. (Plaintiffs Motion to Affirm, p. 4). Plaintiffs argument is chiefly based 

on a three-factor test announced by the Michigan Supreme Court in Pohutski v City of Allen 

Park, 465 Mich 675; 641 NW2d 219 (2002). 

-2-
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Michigan case law, however, supports the Road Commission's argument on appeal that 

Streng should be retroactively applied. In Streng, this Court held that the notice requirements in 

MCL 224.21 applied to claims against county road commissions, analyzing the plain language of 

MCL 224.21 and MCL 691.1402 of the Governmental Tort Liability Act ("GTLA") to reach its 

conclusion. Thus, Streng represents a judicial decision of statutory interpretation, as opposed to a 

decision that overrules clear and uncontradicted case law. 

This Court's recent decision in WA. Foote Memorial Hosp v Mich Assigned Claims Plan, 

321 Mich App 159; _ NW2d _ (2017), is directly on point. There, the Court determined 

that the Michigan Supreme Court's decision in Covenant Med Ctr, Inc v State Farm Mut Ins Co, 

500 Mich 191; 895 NW2d 490 (2017), should be applied retroactively. WA. Foote Memorial 

Hosp, 321 Mich App at _ ; slip op at 20. The parties made strikingly similar arguments to 

those made by the parties in this appeal. For instance, the plaintiff cited the three-factor test in 

Pohutski, claiming "it would be unfair to apply Covenant retroactively because plaintiff and 

others have relied on a long line of pre-Covenant decisions" that recognized a previous 

interpretation of Michigan no-fault law. Id. at _ ; slip op at 9. Conversely, the defendant in 

WA. Foote Memorial Hosp argued that "Covenant did not establish a new principle of law, but 

instead corrected judicial misinterpretations of statutory law to return the law to what it always 

had been .... " Id. at_; slip op at 10. 

This Court agreed with the defendant, reasoning as follows: 

[N]otwithstanding the understandable reliance of plaintiff and 
others on prior decisions of this Court, those decisions did not 
represent ''the law." Rather, "the law" in this instance is the 
pronouncement of the Legislature in the statutory text of MCL 
500.3112. Absent legislative revision, that law is immutable and 
unmalleable; its meaning does not ebb and flow with the waves of 
judicial preferences .... We recognize that the application of this 
principle can sometimes lead to seemingly unfair results. 

-3-
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However, any unfairness ultimately derives not from the 
application of the law itself, but rather from the judiciary's 
determination to stray from the law. And our first obligation must 
be to maintain the rule of law. 

Id at_; slip op at 13-14. Put simply, "judicial decisions of statutory interpretation must apply 

retroactively because retroactivity is the vehicle by which 'the law' remains 'the law."' Id. at 

_ ; slip op at 16 (emphasis added). "[l]ntervening judicial decisions that may have 

misinterpreted existing statutory law simply are not, and never were, 'the law."' Id. at _; slip 

op at 17, citing Spectrum Health Hosps v Farm Bureau Mut Ins Co of Mich, 492 Mich 503; 821 

NW2d 117 (2012). Accordingly, in W.A. Foote Memorial Hosp, this Court determined it need 

not reach the Pohutski three-factor test cited by the plaintiff because application thereof had been 

repudiated in the context of judicial decisions of statutory interpretation. Id. 

The instant case is analogous. The Court's decision in Streng involved a question of 

statutory interpretation with respect to MCL 691.1402 and MCL 224.21. Plaintiff emphasizes 

several judicial decisions pre-Streng that applied MCL 691.1402's notice provisions despite the 

plain · language of MCL 224.21. Per W.A. Foote Memorial Hosp, these intervening judicial 

s decisions "are not, and never were, 'the law."' Id Rather, "the law" is the pronouncement by ·~ 
~ 
~ the Legislature in the statutory text of MCL 224.21 as applied to county road commissions. See 
C 
0 ·: 
j id. at_; slip op at 13-14. Because Streng is a judicial decision of statutory interpretation, it 

should be retroactively applied. 1 

Accordingly, contrary to Plaintiffs Motion to Affirm, the questions sought to be 

reviewed by the Road Commission are of substantial merit and should be formally submitted to a 

1 In fact, this Court has applied Streng retroactively. In Vincent v Calhoun County Road 
Comm 'n, unpublished opinion per curiam of the Court of Appeals, issued August 9, 2016 
(Docket No. 327518) (Exhibit A), this Court cited Streng in its determination that the plaintiff 
failed to comply with MCL 224.21 's notice provisions to his claim against the Calhoun County 
Road Department and, thus, could not maintain suit. 

-4-
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panel of this Court for review. The Road Commission should further be afforded the opportunity 

to properly rebut Plaintiffs Brief on Appeal in a Reply Brief under the Court Rules. See MCR 

7.212(0). 

III. RELIEF REQUESTED 

WHEREFORE, Defendant respectfully requests that this Court DENY Plaintiffs Motion 

to Affirm. 

DATED: February 26, 2018 
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Court of Appeals, State of Michigan 

ORDER 

Ryan Harston v County of Eaton 
Estate of Brendon Pearce v Eaton County Road Commission 

Docket Nos. 338981; 338990 

LC No. 15-001226-Nl; 16-000029-NI 

Peter D. O'Connell 
Presiding Judge 

Kirsten Frank Kelly 

Michael J. Riordan 
Judges 

On August 31, 2017, this Court issued WA Foote Mem Hosp v Mich Assigned Claims 
Plan, 321 Mich App 159; 909 NW2d 38 (2017), applying the retroactivity test announced in Spectrum 
Health Hosps v Farm Bureau Mut Ins Co of Mich, 492 Mich 503, 536; 821 NW2d 117 (2012), to hold 
that the Supreme Court's decision in Covenant Med Ctr, Inc v State Farm Mui Auto Ins Co, 500 Mich 
191; 895 NW2d 470 (2017), applied retroactively. 

On May 16, 2018, this Court issued Brugger v Midland Co Bd of Rd Commr 's, _ Mich 
App_;_ NW2d _ (2018) (Docket No. 337394), applying the retroactivity rules in Pohutski v 
City of Allen Park, 465 Mich 675, 695-696; 641 NW2d 219 (2002), to hold that Strengv Bd ofMaddnac 
Rd Comm 'rs, 315 Mich App 449; 890 NW2d 680(2016); slip op at 4-5, only applies prospectively. 

On the Court's own motion, we direct the parties to brief whether WA Foote Mem Hosp 
or Brugger controls this case. Appellant and appellees must file their principal briefs on this issue 
within seven days of the Clerk's certification of this order, and appellant may file a reply brief no later 
than seven days after the filing of appellees' briefs. 

A true copy entered and certified by Jerome W. Zimmer Jr .• Chief Clerk. on 

t1AY 2 1 2018· 
Date 
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Order 
December 4, 2018 

158069 

LYNN PEARCE, Personal Representative of the 
Estate of BRENDON PEARCE, Deceased, 

Plaintiff-Appellant, 

V 

EATON COUNTY ROAD COMMISSION, 
Defendant-Appellee, 

and 

LAWRENCE BENTON, Personal Representative 
of the Estate of MELISSA SUE MUSSER, 
Deceased, and PATRICIA JANE MUSSER, 

Defendants. 

I - ------------- - ----

SC: 158069 
COA: 338990 

Michigan Supreme Court 
Lansing, Michigan 

Stephen J. Markman, 
Chief Justice 

Brian K.. Zahra 
Bridget M. McCormack 

David F. Viviano 
Richard H. Bernstein 

Kurtis T. Wilder 
Elizabeth T. Clement, 

Justices 

Eaton CC: 16-000029-NI 

On order of the Court, the application for leave to appeal the June 7, 2018 judgment 
of the Court of Appeals is considered and, it appearing to this Court that the case of W A 
Foote Memorial Hospital v Michigan Assigned Claims Plan (Docket No. 156622) is 
pending on appeal before this Court and that the decision in that case may resolve an issue 
raised in the present application for leave to appeal, we ORDER that the application be 
held in ABEYANCE pending the decision in that case. 

pll26 

DEC · > 1.o,s 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

December 4, 2018 

Clerk 
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Michigan Supreme Court 
Lansing, Michigan 

Bridget M. McCormack, 
  Chief Justice 

David F. Viviano, 
Chief Justice Pro Tem 

Stephen J. Markman 
Brian K. Zahra 

Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh, 

Justices

Order 
April 24, 2020 

158069 

LYNN PEARCE, Personal Representative of the 
Estate of BRENDON PEARCE, Deceased, 

Plaintiff-Appellant, 

v SC: 158069 
COA: 338990 
Eaton CC: 16-000029-NI 

EATON COUNTY ROAD COMMISSION, 
Defendant-Appellee, 

and 

LAWRENCE BENTON, Personal Representative 
of the Estate of MELISSA SUE MUSSER, 
Deceased, and PATRICIA JANE MUSSER, 

Defendants. 

_________________________________________/ 

By order of December 4, 2018, the application for leave to appeal the June 7, 2018 
judgment of the Court of Appeals was held in abeyance pending the decision in W A 
Foote Mem Hosp v Mich Assigned Claims Plan (Docket No. 156622).  On order of the 
Court, the case having been decided on October 25, 2019, 504 Mich 985 (2019), the 
application is again considered, and it is GRANTED.  The parties shall address:  (1) 
whether Streng v Bd of Mackinac Co Rd Comm’rs, 315 Mich App 449 (2016), lv den 500 
Mich 919 (2016), was correctly decided, and if so (2) whether Streng “clearly established 
a new principle of law” and thereby satisfied the threshold question for retroactivity set 
forth in Pohutski v City of Allen Park, 465 Mich 675, 696 (2002), compare Pohutski, 465 
Mich at 696-697 (citations omitted) (“Although this opinion gives effect to the intent of 
the Legislature that may be reasonably be inferred from the text of the governing 
statutory provisions, practically speaking our holding is akin to the announcement of a 
new rule of law, given the erroneous interpretations set forth in [Hadfield v Oakland Co 
Drain Comm’r, 430 Mich 139 (1988) and [Li v Feldt (After Remand), 434 Mich 585 
(1990)].”) with Wayne Co v Hathcock, 471 Mich 445, 484 (2004) (“Our decision today 
[overruling Poletown Neighborhood Council v Detroit, 410 Mich 616 (1981)] does not 
announce a new rule of law, but rather returns our law to that which existed before 
Poletown and which has been mandated by our Constitution since it took effect in 
1963.”).  See also Chevron Oil v Huson, 404 US 97, 106 (1971) (citations omitted) 
(holding that a decision establishes a new principle of law, such that it may be applied
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I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

                                   April 24, 2020 
a0421 

2 

Clerk 

retroactively, if it “overrul[es] clear past precedent on which litigants may have 
relied . . .”); and if so (3) whether Streng should be applied retroactively under the “three 
factor test” set forth in Pohutski.    

We further ORDER that this case be argued and submitted to the Court together 
with the case of Brugger v Midland Co Bd of Road Commissioners, Docket No. 158304, 
at such future session of the Court as both cases are ready for submission.  

The total time allowed for oral argument shall be 60 minutes:  30 minutes for 
appellants and 30 minutes for appellees, to be divided at their discretion.  MCR 
7.314(B)(1). 

The Negligence Law Section of the State Bar of Michigan, Michigan Association 
of Counties, and Michigan Municipal League are invited to file briefs amicus curiae. 
Other persons or groups interested in the determination of the issues presented in this 
case may move the Court for permission to file briefs amicus curiae.  Motions for 
permission to file briefs amicus curiae and briefs amicus curiae regarding these cases 
should be filed in Estate of Brendon Pearce v Eaton County Road Commission, Docket 
No. 158069, only and served on the parties in both cases.   

MARKMAN J. (concurring). 

I concur with our orders granting leave to appeal in this case and in Brugger v 
Midland Co Bd of Rd Comm’rs, Docket No. 158304.  I write separately only to encourage 
the parties and any amici, when addressing the issue of the retroactivity of Streng v Bd of 
Mackinac Co Rd Comm’rs, 315 Mich App 449 (2016), lv den 500 Mich 919 (2016), to 
address the relevance of the tension identified in Pohutski v City of Allen Park, 465 Mich 
675 (2002), between “the general rule . . . that judicial decisions are given full retroactive 
effect” and the exception to that rule of “a more flexible approach . . . where injustice 
might result from full retroactivity [of a corrected interpretation of the law],” id. at 695-
696, as well as what consideration should be given to any asserted “injustice” that might 
result to the prevailing party in cases in which the new rule is applied prospectively only. 
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