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Shapiro, PJ, and M. J. Kelly and O’Brien, JJ 

____________ 
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Plaintiff-Appellee,  
 
v  
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REBUTTAL ARGUMENT 

Defendant, Road Commission, contends that this case is controlled by Streng v Bd of 

County Rd Comm’rs, 315 Mich App 449; 890 NW2d 680 (2016).  The Court of Appeals held 

there that the notice provision for claims against county road commissions must be given in 

accordance with MCL 224.21.  That statutory provision requires notice to by a potential plaintiff 

within 60 days after the accident in question. 

The plaintiff did not give notice within 60 days, but rather did so within 120 days.  The 

plaintiff relied upon MCL 691.1401.  Plaintiff contends that Streng does not control because it 

should be given prospective application only, and not to this case. 

The Road Commission contends that the question of retroactive or prospective 

application of Streng is controlled by the Court of Appeals’ decision in W A Foote Mem Hosp v 

Michigan Assigned Claims Plan, 321 Mich App 159; 909 NW2d 38 (2017).  The Court of 

Appeals rejected that argument and held that the plaintiff’s notice did not have to comply with 

the 60-day provision of MCL 224.21.  The Court of Appeals held that Streng, supra, is not 

retroactive but would apply only prospectively and not to the plaintiff in this case. 

The defendant Road Commission brings this appeal because this decision by the Court of 

Appeals is wrong, and improperly ignored the earlier Court of Appeals’ decision in W A Foote, 

supra, Streng has retroactive application and should have required the plaintiff’s claim to be 

dismissed in this case.  Indeed, the Court of Appeals has so held in Pearce v Eaton Co Rd Comm, 

____ Mich App ____; ____ NW2d ____ (2018) (COA Docket No. 338990).  That case is before 

this Court on Application for Leave to Appeal by the plaintiff. 

W A Foote, supra, is currently pending before this Court on Application for Leave to 

Appeal.  The Court has ordered that it will hear the Application on oral argument, and that 

argument has not yet been scheduled.  This Court’s decision in W A Foote, supra, is critical to 
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the Applications for Leave in this case and in Pearce, supra.  This Court’s decision in W A Foote 

will likely determine whether the Court of Appeals’ decision in Streng, supra, is retroactive or 

merely prospective. 

RELIEF REQUESTED 

For the foregoing reasons and authorities and those cited in its earlier Application for 

Leave to Appeal, the defendant asks that this Court either hold this Application in abeyance, 

pending its decision in W A Foote, supra, or that it hear argument on this Application for Leave 

in conjunction with the argument it is hearing on the Application for Leave in W A Foote. 

 
DATED: October 11, 2018 
 

/S/ JON D. VANDER PLOEG  
Jon D. Vander Ploeg (P24727) 
D. Adam Tountas (P68579) 
SMITH HAUGHEY RICE & ROEGGE 
Attorneys for Defendant-Appellant 
100 Monroe Center NW 
Grand Rapids, MI 49503-2802 
(616) 774-8000 
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