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opinion was immediately followed with this acknowledgment: “Plaintiff even presented expert
testimony that such road deterioration can cause stop times to be increased.” Id., at 5; App 500a.

Thus, the majority began its analysis of this particular causation issue by acknowledging that
there was “abundant testimony” that there were potholes and washboarding effect in the area where
the accident occurred. The majority then conceded that there was also expert testimony in the record
that the potholes and washboarding effect where the accident took place would have an impact on the
ability of a driver to stop his/her vehicle. Taking these two statements from the majority opinion, the
logical inference to be drawn is that the potholes and washboarding effect that were in the precise
area where Imig was trying to apply his brakes in an effort to avoid hitting Ryan Menard, would have
had an impact on his stopping distance.

Yet, two paragraphs later in its opinion, the majority was somehow able to conclude that
there was no evidence in the record that Imig’s stopping time was increased due to the deterioration
in the surface of Hipp Road. Menard, at 5; App. 500a. The majority was required to construe the
evidence in the light most favorable to Ms. Menard. Having acknowledged that there was “abundant”
evidence that there were potholes and washboarding effect in the area where this accident occurred
and that there was also testimony that this type of road surface deterioration would impact stopping
distance, the majority could not possibly conclude in the context of a summary disposition motion
that there was no evidence on the record supporting the inference that Imig’s stopping time may have
been increased by the poor condition of Hipp Road.

The second theory of negligence that Ms. Menard asserted based solely on the poor condition
of Hipp Road centered on the question of whether the accident occurred when Ryan Menard, while

riding his bicycle northbound on the night of the accident, was struck while he was attempting to
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avoid potholes in the road. The majority concluded that plaintiff could not establish the cause in fact
component of causation on this claim based on its conclusion that “the potholes had no bearing on
plaintiff’s bicycling actions before he was struck.” Id., at 6; App 501a. The majority reached this
finding on the basis of Ryan’s testimony that, as he was peddling his bicycle northbound on Hipp
Road, he was trying to stay as far to the right of the road as he could. R. Menard Dep., at 38-41, 88-
89, 100-101, 115; App 107a-108a, 119a-120a, 122a-123a, 126a.

What Ryan actually testified to was that he was on Hipp Road trying to stay as far to the right
of the road as he could while avoiding the potholes that he came upon frequently. /d. There was,
moreover, additional evidence in the record that Ryan was not at the far right side of the road at the
time he was struck by Imig’s pickup. Everson, the driver of the south-bound vehicle, testified that
Ryan was some distance from the side of the road at the time of impact. Eversen Dep., at 64, 101-
103; App 246a, 283a-285a. Moreover, Imig testified he did not strike the rear of Ryan’s bicycle as
one would expect if the two were traveling in precisely the same direction, both to the far right of the
road. Rather, Imig in both his first and second depositions described Ryan’s bicycle as being at a 45
degree angle at the time Imig’s pickup struck the bicycle. Imig Dep. 2/11/15, at 63; App 146a. Imig
Dep 9/3/15, at 69; App 168a.

The significance of the angle at which Imig’s pickup struck Ryan’s bicycle was addressed
in the testimony provided by Dr. Daniel Lee, plaintiff’s accident reconstruction expert. Dr. Lee
confirmed in his testimony that Imig’s pickup struck Ryan’s bicycle at an angle. He further explained
the significance of this angle of impact on his conclusions as to how the accident occurred:

A. I feel that the truck was probably going straight, the bicycle was going

straight, but as the young man had testified to, that he tried to go straight, but
he had to frequently deviate to go around potholes, chuckholes, or whatever
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you call them, and it appears that he had up to - I won't say up to, around
about a 20 to 25 degree angle to the left based upon the angle of the image
to the rear tire on the bicycle.

And when you say angle to the left, was his - the front of his - if we had -
just so I can orient myself, would he have been more - would the front of his
vehicle be pointing more to the northwest or more to the northeast of the 25
degree angle?

Well, see that we don’t know. If he just had just started to try to go around
that pothole to the left he might be on a greater angle, but if he’s now around
the pothole with the front wheel and starting to come back we have the
whole bicycle still within that, you know, between as you’re describing the
middle, but obviously to the right of middle but to the left of the headlamp.
So the angle of the bike totally we don’t know, but the fact that the angle on
the rear tire impact shows that the bike was at an angle which was
increased from the impact, which sets the scenario up in terms of how the
bike and the body ended up with the car.

Lee Dep., at 129-130; App 351a (emphasis added).

As Dr. Lee explained, the fact that Imig struck Ryan’s bicycle at an angle supports the
inference that Ryan may not have been to the far right side of Hipp Road at the point of contact with
Imig’s pickup. Since it was Ryan’s testimony that he was trying to stay to the far right of Hipp Road
while avoiding potholes, the reasonable inference to be drawn, as Dr. Lee explained, is that Ryan
altered his direction to avoid potholes in the road. Daigneau v Young, 349 Mich 632, 636; 85 NW2d
88 (1957) (“legitimate inferences may be drawn from established facts.”)

This view of the evidence is also supported by another document that plaintiff supplied in
response to the defendants’ summary disposition motion, interrogatory responses that plaintiff
prepared. App 70a-96a. In one of these interrogatories, Ryan was asked to describe “in your own
words” how the accident occurred. The response to that interrogatory indicated, “I tried to steer my

bike to a grassy area to my right but potholes in the road prevented one from being able to do so (tried
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to dodge potholes but couldn’t . . . too many to avoid).” Supplemental Response, No. 43, at 17; App
86a. Thus, in this Supplemental Response, plaintiff presented testimony that, but for potholes located
in Hipp Road, Ryan would have been able to steer his bicycle to the right to avoid being struck by
Imig’s pickup.

The majority in its September 6, 2018, opinion acknowledged the existence of this evidence
establishing a causal relationship between the deterioration of the surface of Hipp Road and the
accident. The majority concluded, however, that it could ignore the contents of these interrogatory
responses because (1) they were not signed by Ryan, but rather by the plaintiff in this case, his
mother; and (2) these interrogatories were not signed under oath. Menard, at 6, fn. 5; App 501a. The
majority’s refusal to consider this evidence was error.

Plaintiff would first note that at the circuit court level, defendants did not object to plaintiff’s
presentation of this document in response to their summary disposition motion. Had they done so,
plaintiff would have been able to make any “correction” necessary under the circumstances. But,
even so, the majority’s refusal to consider this evidence represented error because, at the deposition
that he gave later in this case, Ryan was specifically asked about the contents of this interrogatory
response and, under oath, he adopted the contents of that discovery response as his own.

Thus, at his September 4, 2015 deposition, which occurred approximately five months after
the Supplemental Responses were prepared, Ryan was questioned on the contents of that response.
He confirmed that he was the source of the information contained in that Supplemental Response and
he adopted that information as his own:

Q. Let me ask more foundational questions, I suppose Ryan, your mother
wasn’t with you riding the bicycle when the accident occurred, right?
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A, Yes.

Q. So any information abut the accident would have had to have been provided
by you in your Answers to Interrogatories, correct?

A. Yes.

Q. Your answer states that you also heard the vehicle approaching from behind
you, my client’s vehicle. I understand that you’re saying that as you sit here
today you don’t remember that part of it. But if it’s into your Answers to
Interrogatories, that would have come from you, is that correct?

A. Yes.

Id., at 95-96; App 121a (emphasis added).

For this reason, the majority was not free to disregard the contents of the Supplemental
Responses that were submitted to the circuit court in response to the motion for summary disposition.
The content of those responses, in and of themselves, required the denial of defendants’ request for
judgment as a matter of law on the issue of the causal relationship between the poor condition of the
surface of Hipp Road and the June 2013 accident.

For all of these reasons, the Court of Appeals majority had no basis on which to conclude that
the defendants were entitled to summary disposition on this aspect of Ms. Menard’s negligence claim.

B. The Court Of Appeals Majority Erred In Its Treatment Of
Plaintiff’s Theory Based On The Artificial Narrowing Of Hipp
Road

Plaintiff’s other theory of liability that fell within § 1402 was based on the fact that Hipp Road
in the area where this accident occurred was artificially narrowed because of berms that formed on
each side of the road. Plaintiff alleged that the Macomb defendants were negligent in failing to take

appropriate steps to remove these berms. Again, plaintiff had two different claims as to how the

narrowing of the road contributed to the June 7, 2013, accident. One of these theories was that this
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accident was caused because the road had been sufficiently narrowed such that a car, a pickup and
a bicycle could not pass each other at the same time.

Everson, the driver of the vehicle traveling southbound at the time of the accident, testified
that Hipp Road was very narrow at the point where the accident occurred. She testified that, even if
two vehicles were being as far as possible to the far right side of the usable portion of the road, the
vehicles would still have been so close together that there would have been no room for a person to
stand between the two without being hit. Everson Dep., at 39-40; App 221a-222a. There is,
therefore, no question that the record supported the fact that Hipp Road on the night of the accident
was significantly narrower than it was designed to be. Indeed, in its September 6, 2018 opinion, the
Court of Appeals majority acknowledged this point, citing to the fact that Hipp Road was designed
to be 20 feet wide, but had been narrowed to 15 feet where the accident occurred. Menard, at 7; App
502a.

The majority concluded, however, that the artificial narrowing of Hipp Road, which was the
direct result of the defendants’ lack of maintenance of the road, was not a factual cause of the June
7, 2013 accident. Id., at 6-7; App 501a-502a. The majority noted that both Imig and Ryan were
driving as far to the right as they could. Based on this fact, the majority found:

Imig provided further testimony that he could not see Ryan until Everson turned off

her high-beam headlights. Imig explicitly stated that by the time he saw Ryan he did

not have time to veer in either direction, even if there was room to do so.

Consequently, even if the road was maintained at the 20-feet it allegedly was

supposed to be, leaving room for all three to be on the road at once, the accident still

would have happened. . . All of the testimony from Imig and Ryan reveals that the

accident would have occurred even if Imig's truck, Everson's car, and Ryan's bicycle

could have safely fit on the road.

Id, at 7; App 502a (emphasis added).
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The substance of the majority’s ruling on this causation issue was that Imig was blinded by
the lights of Everson’s vehicle approaching in the opposite direction and that, when he was finally
able to perceive Ryan and his bicycle, he had no opportunity to avoid hitting him. On that basis, the
majority concluded that the narrowing of the road due to the berms on the sides of the road could not
have been a cause in fact of the accident because , according to the majority’s reasoning, that accident
would have happened regardless of whether the road was 20 feet wide as opposed to 15 feet wide.

The majority’s analysis of the causation question presented by the narrowing of Hipp Road
provides significant insight into just how far the two-person majority of the Court of Appeals was
willing to go in distorting the factual record to arrive at the conclusion that the causation questions
in this case should be decided as a matter of law in the defendants’ favor. In reaching this result, the
majority completely ignored critical testimony from Imig’s initial deposition that was completely at
odds with the majority’s rendering of the record.

In that deposition, Imig testified that, after Everson’s bright lights were turned off, he had two
to four seconds before he made contact with Ryan’s bicycle. Imig Dep.,2/11/15, at 61-62; App 145a-
146a. He was also specifically asked in his first deposition if he could have avoided the accident by
veering his pickup to the left of Ryan’s bicycle. This is what Imig testified to in his first deposition
in response to that question:

Q. If there was no other vehicle coming south, would you have been able to
turn to the left to avoid the accident?

A. Oh, yes.

Id., at 64; App 146a (emphasis added).
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Thus, the Court of Appeals majority, in concluding that plaintiff could not pursue a theory
of negligence based on the artificial narrowing of Hipp Road, concluded that plaintiff had not
established the causal connection between the narrowing of the road and the accident because Imig
testified that he did not have time to veer away to avoid the collision with Ryan’s bicycle. Menard,
at 7; App 502a. But, in point of fact, Imig explicitly stated precisely the opposite; he testified that he
had time to avoid the collision by veering around the bicycle to the left, but he could not do so
because there was no room to his left where Everson’s car was traveling in the opposite direction.

The failure of the majority to comply with the fundamental principles governing summary
disposition proceedings is obvious. The majority was required to construe all evidence presented and
the reasonable inferences to be derived from that evidence in the light most favorable to plaintiff.
What the majority did, instead, was to ignore the evidence supporting plaintiff’s position, including
Imig’s unequivocal testimony that he would have had time to avoid the accident by veering to the left
if Everson’s car had not been there, and adopting as its own a view of the facts supportive of the
defendants’ position. Imig Dep 2/11/15, at 61-62; App 145a-146a.

Added to the evidence that the majority was willing to disregard in resolving this cause in
fact question in defendants’ favor was the testimony of plaintiff’s experts who explicitly testified that
the narrowing of Hipp Road due to the formation of berms on the roadway was a contributing factor
in this accident.

Plaintiff’s engineering expert, Donald Cleveland, testified in his deposition that “the width
of the road along with the surface problems on the road were a cause of this accident.” Cleveland
Dep, at 54; App 315a. He further testified that “if the road were properly maintained and restored to

a satisfactory surface condition and width . . . the three vehicle users of Hipp Road . . . would have
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been able to follow reasonable paths conveniently and avoided a crash.” Id. at 90; App 317a. Mr.
Cleveland’s testimony was, therefore, directly at odds with the majority’s finding as to the
relationship between the narrowing of Hipp Road and the accident.

Plaintiff also presented the testimony of an accident reconstruction expert, Dr. Lee. The
whole purpose of Dr. Lee’s testimony was to assess how this accident happened and how this accident
could have been avoided. Dr. Lee was directly asked in his deposition testimony whether the width
of Hipp Road contributed to this accident. His answer was unequivocal:

Q. Now, is it your testimony that the width of the road contributed to the
accident?

A. Without a doubt.

Q. In what fashion did the width of the road contribute to the accident? In what
manner?

A. I guess one good indicator would be is my exhibit here that I had previous
Exhibit 5, but if we listen to the testimony of the Buick driver who claims
that she saw the impact with the bicyclist, and the bicyclist is next to the
grass, the pickup driver is saying that he is over as far to the right that he can
go, and now as a car come by, and she indicates, I think how she said it that
she could reach out and touch the truck as they passed each other. So that

is telling me right there without any measurements that this roadway’s
creating a problem for any three things to get by each other.

Lee Deposition, at 141-142; App 352a (emphasis added).
In addition to plaintiff’s experts, the circuit court also had before it the testimony of Imig’s
expert, Dr. Steven Arndt, who also indicated in his deposition that the decreased width of the road
affected the ability of the drivers to position themselves on the road as well as Ryan’s ability to “pick

a position where he can ride in relationship to traffic.” Arndt Deposition at 406; App. 292a. Thus,
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even one of the defense experts testified that the narrowing of Hipp Road was a cause in fact of this
accident.

The majority offered no explanation as to how it could ignore this testimony from qualified
experts that went directly to the causation question that the majority was willing to decide as a matter
of law. The majority’s decision to disregard this expert testimony is particularly perplexing in light
of the fact that this expert testimony was completely unrebutted. In moving for summary disppsition,
the Macomb defendants did not come forward with expert testimony of their own supporting the
contention that the artificial narrowing of Hipp Road was not a cause in fact of this accident. Indeed,
the defendants did not offer any expert testimony at any point in time on the causation questions that
they raised in their summary disposition motion.’

Just as the Court of Appeals majority was not free to disregard Imig’s testimony from his
first deposition that he would have been able to veer around Ryan’s bicycle were it not for the
location of Everson’s vehicle, the majority was not free in the context of a summary disposition
motion to disregard the expert testimony that plaintiff provided in response to the Macomb
defendants’ motion. Rather, like all of the evidence that was presented in conjunction with the
defendants’ motion, the majority should have construed this expert testimony in the light most
favorable to Ms. Menard and, on that basis alone, it should have rejected defendants’ causation

argument as to the claim of negligence based on the narrowing of Hipp Road.

Not only did the defendants completely fail to support their motion with expert
testimony that challenged the opinions offered by Mr. Cleveland, Dr. Lee and Dr. Arndt, the
defendants during discovery identified as one of their experts, Steven Puuri, a road engineering
expert. Mr. Puuri was deposed during the discovery period and, in that deposition, he expressly
declined to give any opinions on the subject of causation.
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IIl. THE COURT OF APPEALS MAJORITY ERRED IN ITS
TREATMENT OF THE PROXIMATE CAUSE ISSUES RAISED BY
PLAINTIFF’S GLARE THEORY.

The Court of Appeals majority opinion recognized that there was one theory of liability
advanced by plaintiff for which the evidence of factual causation was sufficient. That theory
concerned the fact that there was evidence that the narrowing of Hipp Road in the area where the
accident occurred increased the effects that the bright lights on Everson’s vehicle had on Imig, making
it more difficult for him to see the road ahead of him.® Menard, at 7; App 502a. But, after finding that
factual causation existed to support this theory of liability, the majority went on to conclude that Ms.
Menard’s negligence claim still failed because she could not establish the other causation component
required under Michigan law, what is referred to as legal or proximate cause. Opinion, at 7-9; App
502a-504a.

The majority described the proximate cause question presented to it as one that “involves a
determination that the connection between the wrongful conduct and the injury is of such a nature that
it is socially and economically desirable to hold the wrongdoer liable, and depends in part on

foreseeability.” Menard, at 8; App. 503a, quoting Wiley v Henry Ford Hospital, 257 Mich App 488,

496-497; 668 NW2d 402 (2003).

®It should be stressed that this evidence that the majority found sufficient to support a
causal relationship between the narrowing of the road and the accident came largely from expert
testimony that was provided by one of Imig’s experts, Dr. Steven Arndt. The majority
acknowledged this point, noting that in support of this theory of liability, “plaintiff provided
expert testimony that given the narrow nature of the road, Everson’s high-beam headlights
induced increased glare and blindness in Imig.” Menard, at 7; App 502a. Plaintiff does not
contest the fact that the expert testimony provided by Dr. Arndt was sufficient to create an issue
of fact on this point. But, plaintiff (and presumably everyone else) is left to wonder why the
causation testimony provided by plaintiff’s experts, Mr. Cleveland and Dr. Lee, was not equally
sufficient in creating a question of fact on the causation issue addressed in the prior section of
this brief.
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The majority then announced in conclusory fashion, “clearly Ryan’s injuries were not a
‘foreseeable, natural, and probable result of the Macomb defendants’ failure to maintain the width
of Hipp Road.” Menard, at 8; App 503a. With respect to foreseeability, the majority observed, again
without providing any particular detail, that it was not foreseeable that the defendants’ negligence in
allowing what should have been a 20 foot wide road to become only 15 feet wide, “would result in
a bicyclist being struck from behind by a driver of a truck blinded by oncoming headlights.” Id.
The majority further offered in support of its proximate cause determination that “given the broad
immunity provided by the GTLA, it would not be ‘socially and economically desirable’ to hold the
Macomb defendants liable under the circumstances shown in the record.” Id.

The majority’s analysis of the proximate cause issue presented in this case was hopelessly
wrong.

This Court recently examined the proximate cause component of a negligence claim in some
depth in Ray v Swager, 501 Mich 52; 903 NW2d 366 (2017). In some respects, the analysis employed
in Ray mirrors traditional Michigan law on the subject of proximate cause. The Ray Court noted for
example that proximate cause “involves examining the foreseeability of consequences, and whether
a defendant should be held legally responsible for such consequences.” 501 Mich at 63, quoting
Skinner v Square D Co, 445 Mich 153, 163; 516 NW2d 475 (1994).

On the other hand, there are some indications in Ray that the Court was moving from these
traditional tests. For example, in Ray, the Court cited to the formulation of legal cause that has been
adopted by both the Restatement, Torts 3rd, and Dobbs, Hayden & Bublick, The Law of Torts. The
Ray Court noted that proximate cause requires proof that “the harm caused to the plaintiff ‘was the

general kind of harm the defendant negligently risked.”” Ray, 501 Mich at 64; quoting Dobbs, §124.
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Later in the Ray opinion, the Court cited with favor §198 of the Dobbs treatise in support of the
statement that “the most general and persuasive approach to . . . proximate cause holds that a
negligent defendant is liable for all the general kinds of harm he foreseeable risked by his negligent
conduct and to the class of persons he put at risk by that conduct.” 501 Mich at 68, fn. 32. See also
Restatement 3", Liability for Physical and Emotional Harm, §29. (An actor’s liability is limited to
those harms that result from the risks that make the actor’s conduct tortious.”)

There can be no doubt that a traffic accident causing personal injury represents the “general
kind of harm” that could occur as a result of the negligence of a governmental entity that fails to
maintain a road causing the width of that road to be significantly reduced. There was nothing remote
in the relationship between the defendants’ negligence in this case and the injuries that this negligence
caused. As the majority acknowledged, the evidence presented in this case demonstrated that the
defendants’ negligence associated with the narrowing of Hipp Road made it more difficult for a driver
on that road to see someone else on that road. The personal injuries that Ryan Menard claims in this
case represent the kind of harm that the defendants negligently risked.

Proximate cause, as this Court stressed in Ray, “assesses the legal responsibility for the actors
involved.” 501 Mich at 72; ¢f Dobbs, §198 (“The so-called proximate cause issue is not about
causation at all but about the appropriate scope of legal responsibility.”) As Comment a to
Restatement, 3", §29 makes clear, “no serious question exists that some limit on the scope of liability
for tortious conduct that causes harm is required,” beyond the cause in fact requirement. There are,
therefore, some circumstances in which a defendant’s negligence, while unquestionably a but-for
cause of the plaintiff’s injury, is too attenuated or too remote to impose responsibility for an injury.

This is where the concept of legal or proximate cause comes into play.
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What Dobbs and the Restatement have proposed is that the scope of a defendant’s
responsibility, i.e. proximate cause, is to extend to these circumstances where the “harm resulted from
the risks that made the defendant’s conduct tortious in the first place.” Dobbs, §198, at 680. Dobbs
provides an illustration of how this test of proximate cause should be applied which is particularly
appropriate in these circumstances:

Suppose that the defendant negligently manufactures a vacuum cleaner so that it

does not have good suction. After several frustrating days using the cleaner, the

purchaser takes it to the repair shop. On her way to the shop, the purchaser is struck

by a car and suffers injury. The manufacturer was negligent. The manufacturer's

negligence was one of the many factual causes leading to the purchaser's harm-but

for the manufacturer's negligence, the purchaser would have stayed home safely

cleaning carpets and would not have been struck by a car. Yet here again, legal

professionals are likely to agree that the manufacturer's conduct in making the poor

vacuum was not a proximate cause of the plaintiff's injury, because the defendant's

negligence did not create or increase the risk of injury in a vehicular collision.

Dobbs, §198, at 682 (emphasis added).

The vacuum cleaner manufacturer in Dobbs’ hypothetical, while a but-for cause of the
plaintiff’s injury, would not be held responsible under the Dobbs or Restatement 3 analysis because
that party’s negligence “did not create or increase the risk of injury in a vehicular collision.” Id. This
hypothetical must be contrasted with the facts of this case. Here, the evidence presented in
conjunction with defendants’ motion established that the artificial narrowing of Hipp Road
unquestionably created or increased the risk of a motor vehicle accident on that road. In the
terminology employed in Dobbs and the Restatement 3", the proximate cause requirement is satisfied

because the harm that Ryan Menard sustained “resulted from the risks that made the actor’s conduct

tortious.” Restatement, 34d, §29.
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To the extent the Court’s decision in Ray foreshadowed adoption of this Restatement,
3d/Dobbs test of proximate cause, that test is met here. But as noted previously, the Ray Court also
indicated that legal causation is to be determined by a more traditional test, that of reasonable
foreseeability. Id., at 72-74. 1t is that foreseeability standard that the Court of Appeals majority
purported to apply in concluding that legal causation could not be established. The majority held:

From the record, clearly Ryan's injuries were not "a foreseeable, natural, and

probable" result of the Macomb defendants' failure to properly maintain the width

of Hipp Road. See id. It was not foreseeable that the Macomb defendants' failure to

remove berms from the side of the road would result in a bicyclist being struck from

behind by a driver of a truck blinded by oncoming headlights. Not only was the

situation not a foreseeable outcome of the Macomb defendants' negligence, but

given the broad immunity provided by the GTLA, it would be not be "socially and

economically desirable to hold the" Macomb defendants liable under the

circumstances shown in the record.
Opinion, at 8; App 503a.

The majority’s approach to foreseeability was flawed in a number of respects. First, the
majority seriously erred in its determination of what, exactly, must be reasonably foreseen for a court
to hold defendants’ tortious acts a proximate cause of the plaintiff’s injury. This Court recognized
in Moning v Alfono, 400 Mich 425; 254 NW2d 759 (1977), that the appropriate determination of
foreseeability depends on “whether it is foreseeable that the [defendant’s] conduct may create a risk
of harm to the victim . . .” Id. at 439; see also James v Alberts, 464 Mich 12, 15;

626 NW2d 158 (2001); McMillan v State Highway Commission, 426 Mich 46, 61-62; 393 NW2d 332
(1986). As these cases demonstrate, all that needs to be foreseen is that the defendant’s tortious
conduct may have the effect of creating a risk of harm to the plaintiff.

As applied to this case, the appropriate foreseeability determination is whether the

defendants’ negligence in allowing Hipp Road to be artificially narrowed thereby reducing visibility
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for drivers on that road might create a risk of harm for people like Ryan Menard who are also legally
upon that road.

In assessing whether the poor condition of Hipp Road in June 2013 might create a risk of
harm to people using it, it is perhaps important to consider the testimony provided in this case by the
people who were most familiar with that road’s condition during the Spring and Summer of 2013,
the local residents. A number of these residents were deposed in this case and they testified that, even
before June 7, 2013, they knew that the condition of Hipp Road was dangerous. Deposition of Keith
Czerwinski, at 23; App 305a; Deposition of Kristin Czerwinski, at 17-18; App 312a; Deposition of
Michael Duncan, at 13, 25; App 325a, 328a.

The Court of Appeals majority also seriously erred in its formulation of the specificity of the
potential harm that must be reasonably foreseen. The majority was of the view that the factual
causation element of Ms. Menard’s claim could not be met because it was not foreseeable that
defendants’ failure to remove the berms “would result in a bicyclist being struck from behind by a
driver of a truck blinded by oncoming headlights.” Menard, at 8; App 503a.

This assessment of foreseeability - a determination based on the specific facts of this
particular accident — is directly at odds with this Court’s prior decisions on the subject of
foreseeability. This Court has recognized that, “[a] plaintiff need not establish that the mechanism
of injury was foreseeable or anticipated in specific detail. It is only necessary that the evidence
establishes that some injury to the plaintiff was foreseeable or to be anticipated.” Schultz v
Consumers Power Co., 443 Mich 445, 452-453, n. 7; 506 NW2d 175 (1993) (emphasis added); see
also Comstock v General Motors Corp., 358 Mich 163, 180; 99 NW2d 627 (1999) (“The law does

not require precision in foreseeing the exact hazard or consequence which happens. It is sufficient
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if what occurred was one of the kind of consequences which might reasonably be foreseen.”);
Clumfoot v St. Clair Tunnel Co, 221 Mich 113, 117; 190 NW 759 (1922); Parks v Starks, 342 Mich
443, 448; 70 NW2d 805 (1955).

In Schultz, a case which involved an electrocution that occurred when a painter’s ladder came
in contact with a utility power line, the defendant argued that the precise mechanism of plaintiff’s
death was unforeseeable. This Court rejected that argument and ruled that the foreseeability test
under these circumstances “is not whether the company should have anticipated the particular act
from which the injury resulted, but whether it should have foreseen the probability that injury might
result from any reasonable activity done on the premises for business, work or pleasure.” 443 Mich
at 452.

Schultz and the other cased cited above demonstrate that it was error for the Court of Appeals
majority to fix its findings with respect to foreseeability on the unique facts of this case to determine
whether this accident and the precise way in which it unfolded could have been foreseen. All that is
necessary is that a reasonable person could foresee “the probability that injury might result” if the
defendants were responsible for negligence that made it more difficult for drivers on Hipp Road to
see the road in front of them. The response to this question, as Judge Meter recognized in his dissent
in this case, should have been obvious.

There is one other fundamental error in the majority’s approach to the foreseeability question
presented in this case — whether the court should have been undertaken its own determination of this

question. This Court has recognized that there are cases in which the question of reasonable
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foreseeability must be presented to the trier of fact. Parks, 342 Mich at 448-449; Elbert v City of
Saginaw, 363 Mich 463, 481; 109 NW2d 879 (1961).”

The majority also offered in support of its legal causation ruling its presumably highly
personal view that “given the broad immunity provided by the GTLA,” it would not be “socially and
economically desirable” to hold the Macomb defendants liable under the circumstances of this case.
Menard, at 8; App 503a. This reasoning makes no sense for multiple reasons. First, the majority
seems to have found a connection between the “broad immunity” that defendants presumably enjoy
in most tort actions and the proximate cause question presented in this case. But, the “broad
immunity” that defendants may otherwise possess cannot inform the scope of the proximate cause
determination to be made in this case for the simple reason that this particular case happens to fall
within one of the few statutory exceptions to that immunity. It is incomprehensible that the “broad
immunity” that defendants otherwise enjoy could in any way impact the reach of proximate cause in
a case such as this one where the defendants have no immunity.

Second, the majority offered no explication as to how it arrived at the conclusion that it
would not be “socially or economically desirable” to hold defendants liable for the serious injuries
that Ryan Menard sustained nor did the majority provide any illumination as to the factors that led
it to this conclusion. The majority simply announced in a single sentence of its opinion that Ms.
Menard’s case could not go forward because two members of the Court of Appeals have decreed that

recovery in this case is not “socially and economically desirable.”

"Moreover, to the extent that legal or proximate cause is a determination of the
remoteness of a defendant’s involvement in causing an injury, this Court has recognized that
“[t]he determination of remoteness . . . should seldom, if ever, be summarily determined.”
Davis, 384 Mich at 147-148; Comstock, 358 Mich at 180.
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It is somewhat frightening to contemplate that two members of the Michigan Court of
Appeals can declare that the proximate cause component of plaintiff’s case cannot be met because
they personally find it “socially and economically undesirable” for the plaintiff to recover. Nothing
in this Court’s recent decision in Ray suggests that judges in deciding issues of proximate cause have
been given a seemingly unlimited authority to grant summary disposition to a defendant merely
because of their personal view that plaintiff’s recovery is not “socially and economically desirable.”

Moreover, on the subject of the “social and economic desirability” of plaintiff’s recovery in
this case, the Court of Appeals majority would have done well to remember that we have in this state
a statute that imposes on all governmental entities with jurisdiction over roads and sidewalks the duty
to keep those roads and sidewalks in reasonable repair so as to assure that they are “reasonably safe
and convenient for public travel.” MCL 691.1402. One would assume that the Michigan Legislature,
in declaring such a statutory duty has come to its own conclusions as to what is “socially and
economically desirable.” The enactment of MCL 691.1402 is more than a suggestion that compliance
with the duties outlined therein is “socially and economically desirable.”

Thisis a case involving governmental entities with full knowledge of significant maintenance
problems associated with a road under its jurisdiction who were largely indifferent to those problems.
This is a case of an accident waiting to happen on a road in serious disrepair and completely
unequipped to handle the traffic load imposed on it. Ms. Menard has a right under MCL 691.1402
to recover compensation for the injuries resulting from the defendants’ failure to comply with their
statutory duties. That statutory right to compensation is not to be forfeited merely because two
members of the Michigan Court of Appeals have arrived at their own personal determination that

recovery in this case is not “socially and economically desirable.”
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Finally, the Court of Appeals majority in ruling on the proximate cause causation question
presented in this case placed some amount of reliance on this Court’s decision in Singerman v
Municipal Services Bureau, Inc., 455 Mich 135; 565 NW2d 383 (1997). Menard, at 8-9; App 503a
-504a. That reliance was completely misplaced.

In Singerman the plaintiff was injured during an informal hockey game when he was struck
in the eye by a puck. At the time he was injured, the plaintiff was not wearing any protective gear
including a helmet. The plaintiff sued the operators of the arena in negligence.

Among the theories of liability that plaintiff pursued in Singerman was that the defendant was
negligent in failing to enforce its mandatory safety rules requiring all on-ice participants to wear
helmets. However, since hockey helmets (at that point in time) did not provide protection for
players’ eyes, the plaintiff could not establish that wearing a helmet would have prevented his eye
injuries. Instead, plaintiff was left to argue that, if the arena had enforced its mandatory helmet
policy, he would not have been allowed on the ice at all and, therefore, would not have been injured.

This Court in Singerman found this theory of causation to be too attenuated to give rise to
liability as it held that plaintiff “fails to establish defendant’s alleged negligence as a cause in fact of
his injury.” Id. at 145, n. 6 (emphasis added). What is initially obvious about this Court’s ruling in
Singerman is that the Court found that plaintiff’s claim failed because he could not satisfy the cause
in fact component of proximate cause. But, the majority in this case, when discussing the Singerman
decision, had already concluded that, with respect to plaintiff’s theory of negligence based on the
increased glare resulting from a narrowing of Hipp Road, Ms. Menard met the cause in fact element

of that claim. Menard, at 7; App 502a.
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Second, the analysis employed by this Court in Singerman, far from supporting the majority’s
conclusion, demonstrates why its proximate cause analysis must fail. The negligence alleged in
Singerman was the defendant’s failure to enforce a policy requiring on-ice participants to wear a
helmet. But, the wearing of a helmet would not have prevented plaintiff’s injury. It was this fact that
led the Court to its causation holding in Singerman. But, in doing so, the Court acknowledged that
a different conclusion would be called for if plaintiff could establish that his “injuries . . . would have
been prevented by use of the helmet.” Id. at 145.

Here, Ms. Menard’s claim is analogous to the theory of causation that the Court found to be
acceptable in Singerman. The alleged negligence in that case was defendants’ failure to make
plaintiff wear a helmet. The negligence here is the failure to take steps to see that the road was
maintained to its designed width. In Singerman, this Court ruled that if plaintiff’s injuries “would
have been prevented”’ by wearing a helmet, plaintiff could establish proximate cause. The same
principle must be applied in this case. To satisfy the causation element of her claim under
Singerman’s analysis, plaintiff must demonstrate that Ryan Menard would have avoided injury if
Hipp Road had been properly maintained. The Court need look no farther than the majority opinion
itself to find the answer to this question. The majority wrote in its September 6, 2018 opinion, “had
the road been maintained at its normal width, the glare and blindness would have been reduced , and
Imig would have seen Ryan in time to stop and avoid hitting him.” Menard, at 7; App 502a.

For all of these reasons, the Court of Appeals majority’s treatment of the proximate cause

issue presented in this case represents patent error.
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RELIEF REQUESTED

Based on the foregoing, plaintiff-appellee, Shelly Menard, Conservator of Ryan Menard, a

minor, respectfully requests that this Court reverse the Court of Appeals September 6, 2018, opinion

and remand this matter to the Macomb County Circuit Court for further proceedings.

Dated: July 24, 2019

MARK GRANZOTTO, P.C.

/s/ Mark Granzotto

MARK GRANZOTTO (P31492)
Attorney for Plaintiff-Appellant
2684 Eleven Mile Road, Suite 100
Berkley, Michigan 48072

(248) 546-4649

THOMAS, GARVEY & GARVEY
/s/ James McKenna

JAMES McKENNA (P41587)
Attorney for Plaintiff-Appellant
24825 Little Mack, Suite 200

St. Clair Shores, MI 48080

(586) 779-7810

FRANCIS M. FITZGERALD, P.C.
/s/ Francis M. Fitzgerald

FRANCIS M. FITZGERALD (P27273)
Attorney for Plaintiff-Appellant

29829 Greenfield Road, Suite 103
Southfield, MI 48076

(586) 469-2100

49

Wd ¥0:/S:€ 6T02/S2/. OSIN Ad aIAIFOTY





