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Bryan Punturo v Brace Kern 

Docket No. 338728 

LC No. 17-032008-CZ 

Court of Appeals, State of Michigan 

ORDER 

Stephen L. Borrello 
Presiding Judge 

Peter D. O'Connell 

Michael F. Gadola 
Judges 

The Court orders that the application for leave to appeal is GRANTED. The time for 
taking further steps in this appeal runs from the date of the Clerk's certification of this order. MCR 
7.205(E)(3). This appeal is limited to the issues raised in the application and supporting brief MCR 
7.205(E)(4). 

On the Court's own motion pursuant to MCR 7.126(A)(7), the Comt orders that this case 
be CONSOLIDATED with the leave applications filed in Docket No. 338727 (Punturo v Brace Kern, 
appellant) and Docket No. 338732 (Punturo v Saburi Boyer, appellant). 

and i.:i.:nifo:d by Jcrume W. /i1111m:r ., ( on 

DEC - 5 2017 
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Court of Appeals, State of Michigan 

ORDER 

Bryan Punturo v Brace Kern 

Docket No. 338732 

LC No. 17-032008-CZ 

Stephen L. Borrello 
Presiding Judge 

Peter D. O'Connell 

Michael F. Gadola 
Judges 

The Com1 orders that the application for leave to appeal is GRANTED. The time for 
taking further steps in this appeal runs from the date of the Clerk's certification of this order. MCR 
7.205(E)(3). This appeal is limited to the issues raised in the application and supporting brief. MCR 
7.205(E)(4). 

On the Court's own motion pursuant to MCR 7.126(A)(7), the Court orders that this case 
be CONSOLIDATED with the leave applications filed in Docket No. 338727 (Punturo v Brace Kern, 
appellant) and Docket No. 338728 (Punturo v Danielle Ko11, appellant). 

( 

DEC - 5 2017 
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Court of Appeals, State of Michigan 

ORDER 

Bryan Punturo v Brace Kern 

Docket No. 338727 

LC No. 17-032008-CZ 

Stephen L. Borrello 
Presiding Judge 

Peter D. O'Connell 

Michael F. Gadola 
Judges 

The Com1 orders that the application for leave to appeal is GRANTED. The time for 
taking further steps in this appeal runs from the date of the Clerk's certification of this order. MCR 
7.205(E)(3). This appeal is limited to the issues raised in the application and supporting brief MCR 
7.205(E)(4). 

On the Court's own motion pursuant to MCR 7. I 26(A)(7), the Com1 orders that this case 
be CONSOLIDATED with the leave applications filed in Docket No. 338728 (Punturo v Danielle Kort, 
appellant) and Docket No. 338732 (Punturo v Saburi Boyer, appellant). 

DEC - 5 1 
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2018 WL 5276142
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

Bryan PUNTURO, Fawn Punturo, and B & A
Holdings, LLC, doing business as Parkshore

Resort, LLC, Plaintiffs-Appellees/Cross-Appellants,
v.

Brace KERN, Defendant-Appellant/Cross-Appellee,
and

Saburi Boyer and Danielle Kort, formerly
known as Danielle Boyer, Defendants.

Bryan Punturo, Fawn Punturo, and B & A
Holdings, LLC, doing business as Parkshore

Resort, LLC, Plaintiffs-Appellees/Cross-Appellants,
v.

Brace Kern and Saburi Boyer, Defendants,
and

Danielle Kort, formerly known as Danielle
Boyer, Defendant-Appellant/Cross-Appellee.

Bryan Punturo, Fawn Punturo, and B & A
Holdings, LLC, doing business as Parkshore

Resort, LLC, Plaintiffs-Appellees/Cross-Appellants,
v.

Brace Kern and Danielle Kort, formerly
known as Danielle Boyer, Defendants,

and
Saburi Boyer, Defendant-Appellant/Cross-Appellee.

No. 338727, No. 338728, No. 338732
|

October 16, 2018

Grand Traverse Circuit Court, LC No. 17-032008-CZ

Before: Beckering, P.J., and Riordan and Cameron, JJ.

Opinion

Per Curiam.

*1  In this consolidated appeal arising out of a claim
of defamation, defendants appeal by leave granted and

plaintiffs cross-appeal the order of the trial court denying
defendants' motions and plaintiffs' cross-motion for

summary disposition. 1  We affirm.

I. FACTUAL BACKGROUND
& PROCEDURAL HISTORY

Defendant Saburi Boyer operated a parasailing business

in Traverse City. In an effort to limit competition, Boyer 2

began negotiations with plaintiff Bryan Punturo, who
owned and operated a hotel and conference facility on the
water. Punturo threatened to begin a parasailing business,
charge much lower prices than Boyer, and put him out of
business. Punturo informed Boyer that he would not do so
if Boyer agreed to pay him $19,000 per year. Boyer agreed
and signed an exclusivity agreement.

After complying with the contract for some time,
Boyer stopped making payments. Punturo contacted
Boyer and his wife, defendant Danielle Kort, seeking
continued payments. According to defendants, Punturo
was aggressive and inappropriate in his attempts.
Eventually, Boyer and Kort contacted defendant Brace
Kern, an attorney, to represent them and determine if
there was any legal recourse for them against Punturo.
Kern reviewed the contract and the communications
between the parties and found what he believed to
be violations of the Michigan Antitrust Reform Act
(MARA), MCL 445.771 et seq. Kern reported those
findings to the Michigan Attorney General (AG) and filed
a civil suit against Punturo, alleging “flagrant violations”
of MARA. Upon reviewing the case, the AG filed felony
extortion charges against Punturo. The AG subsequently
issued a press release, describing the circumstances behind
the alleged crime. The press release ended with the
following disclaimer: “A criminal charge is merely an
accusation and the defendant is presumed innocent unless
proven guilty.”

Following the AG's press release, the Traverse City area
news media picked up on the story. Kern contacted
Punturo's attorney to discuss settling the civil suit.
Kern reported that Boyer and Kort were willing to
settle their claim for $750,000, and in exchange, they
would report their satisfaction with the resolution of the
case to the news media. According to Punturo, the e-
mail insinuated that bad press would be detrimental to
Punturo's pending criminal charges. Punturo refused the

Def-Appellants' Appendix  009a

R
EC

EIV
ED

 by M
SC

 1/3/2020 6:48:18 PM

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0182338701&originatingDoc=I43e30370d7df11e8aec5b23c3317c9c0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0170825701&originatingDoc=I43e30370d7df11e8aec5b23c3317c9c0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0488735699&originatingDoc=I43e30370d7df11e8aec5b23c3317c9c0&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST445.771&originatingDoc=I43e30370d7df11e8aec5b23c3317c9c0&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Punturo v. Kern, Not Reported in N.W. Rptr. (2018)

 © 2018 Thomson Reuters. No claim to original U.S. Government Works. 2

settlement offers. Subsequently, over the course of several
interviews, defendants made statements to different news
media outlets, including newspapers, television, and radio
stations, about the case. Kern and Boyer both stated, on
several occasions, that Punturo had committed extortion
in his dealings with Boyer. Kern also stated that Punturo
violated MARA. Boyer and Kort explained that they
were in fear of Punturo, that he used threatening, vulgar
language, and that they reported the issue to Kern, who
discovered antitrust violations.

*2  Eventually, both the civil and criminal suits pending
against Punturo were dismissed. The district court
determined that there was not probable cause to believe
that Punturo committed any crimes, so refused to bind the
case over. The civil case was summarily disposed after the
trial court explained that there had not been any MARA
violations, considering Boyer himself was a party to the
allegedly violative contract.

Plaintiffs followed up by filing the instant litigation,
in which they asserted that defendants' statements were
defamatory. Plaintiffs contended that the statements were
accusations of crimes, and thus defamation per se, and
that Boyer and Kort could be held vicariously liable for
the statements of their attorney, Kern. Defendants, in
lieu of filing answers, each filed motions for summary
disposition. All of the defendants argued that their
statements were protected by Michigan's fair-reporting
privilege, MCL 600.2911(3), or were protected under the
First Amendment as opinion or rhetorical hyperbole.
Boyer and Kort argued separately that they could not
be held vicariously liable for the statements of Kern,
and that their individual statements were not capable of
defamatory meaning.

Plaintiffs argued to the contrary, asserting that the fair-
reporting privilege did not apply to statements that
crimes had been committed with certainty when only
charges were pending, and that defendants' statements
were accusations of criminal conduct, not expressions of
opinion or rhetorical hyperbole. Further, because there
was a question of fact whether Kern made the defamatory
statements in furtherance of Boyer and Kort's lawsuit
against Punturo, they could be held vicariously liable
for his statements. Plaintiffs also argued that summary
disposition was warranted in their favor pursuant to MCR
2.116(I)(2) where they had pleaded and proved a claim of
defamation per se.

Defendants replied, insisting that the fair-reporting
privilege applied because their statements reflected the
accusations made in the public record, and that their
use of the words “extortion” and “anti-trust” violations
merely were statements amounting to subjective opinion
or rhetorical hyperbole. Boyer and Kort argued that they
could only be held responsible for Kern's torts if they
were in control of his statements, which they could not
be, because his statements violated MRPC 3.6, which
necessarily fell outside their authority to control his
representation.

The trial court considered those arguments and agreed
with plaintiffs on the issue of the fair-reporting privilege,
speech protected as opinion or rhetorical hyperbole, and
vicarious liability. The trial court then denied defendants'
motions for summary disposition. The trial court also
denied plaintiffs' cross-motion for summary disposition,
reasoning that there still remained questions of fact
regarding other elements of a defamation claim. This
appeal followed.

II. DEFENDANTS' MOTIONS
FOR SUMMARY DISPOSITION

Defendants argue that the trial court erred in denying
their motions for summary disposition. Although the trial
court did not clarify under which subsection of MCR
2.116(C) it considered defendants' motions for summary
disposition, Kern cited MCR 2.116(C)(7) and (C)(10),
while Boyer and Kort cited (C)(8) and (C)(10). “Because
the trial court considered factual matters outside the four
corners of the complaint, we will review whether summary
disposition was appropriate under MCR 2.116(C)(10).”
Edwards v. Detroit News, Inc., 322 Mich. App. 1, 11;
910 N.W.2d 394 (2017). “This Court [ ] reviews de novo
decisions on motions for summary disposition brought
under MCR 2.116(C)(10).” Pace v. Edel-Harrelson, 499
Mich. 1, 5; 878 N.W.2d 784 (2016). A motion for summary
disposition pursuant to MCR 2.116(C)(10) “tests the
factual sufficiency of the complaint.” Joseph v. Auto Club
Ins. Assoc., 491 Mich. 200, 206; 815 N.W.2d 412 (2012).
“In evaluating a motion for summary disposition brought
under this subsection, a trial court considers affidavits,
pleadings, depositions, admissions, and other evidence
submitted by the parties, MCR 2.116(G)(5), in the light
most favorable to the party opposing the motion.” Maiden
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v. Rozwood, 461 Mich. 109, 120; 597 N.W.2d 817 (1999).
Summary disposition is proper where there is no “genuine
issue regarding any material fact.” Id. “A reviewing court
may not employ a standard citing the mere possibility that
the claim might be supported by evidence produced at
trial. A mere promise is insufficient under our court rules.”
Bennett v. Detroit Police Chief, 274 Mich. App. 307, 317;
732 N.W.2d 164 (2006).

A. THE FAIR-REPORTING PRIVILEGE

*3  Defendants argue that their statements were protected
by the fair-reporting privilege, and therefore, summary
disposition was warranted. We disagree.

1. STANDARD OF REVIEW & APPLICABLE LAW

Questions involving statutory interpretation are reviewed
de novo. Ingham Co. v. Mich. Co. Rd. Comm. Self-
Insurance Pool, 321 Mich. App. 574, 579; 909 N.W.2d
533 (2017). Similarly, “[t]he existence of a privilege that
immunizes a defendant from liability for [defamation] is
a question of law that this Court determines de novo.”
Northland Wheels Roller Skating Ctr., Inc. v. Detroit Free
Press, Inc., 213 Mich. App. 317, 324; 539 N.W.2d 774
(1995).

“A defamatory communication is one that tends to
harm the reputation of a person so as to lower him in
the estimation of the community or deter others from
associating or dealing with him.” Lawrence v. Burdi, 314
Mich. App. 203, 214; 886 N.W.2d 748 (2016) (quotation
marks omitted). In actions alleging defamation, a plaintiff
“must plead ... with specificity by identifying the exact
language that the plaintiff alleges to be defamatory.”
Sarkar v. Doe, 318 Mich. App. 156, 184; 897 N.W.2d 207
(2016) (quotation marks omitted). A claim for defamation
requires proof of four elements:

(1) a false and defamatory
statement concerning the plaintiff,
(2) an unprivileged communication
to a third party, (3) fault
amounting at least to negligence
on the part of the publisher,
and (4) either actionability of the
statement irrespective of special

harm (defamation per se) or the
existence of special harm caused
by publication. [Edwards, 322 Mich.
App. at 12, quoting Lakin v. Rund,
318 Mich. App. 127, 133; 896
N.W.2d 76 (2016).]

However, “[n]ot all defamatory statements ... are
actionable.” Edwards, 322 Mich. App. at 13. As one
example, “[p]rivilege can be used as a defense in a
defamation action.” Bedford v. Witte, 318 Mich. App.
60, 65; 896 N.W.2d 69 (2016). “The defense of privilege
is grounded in public policy; in certain situations, the
criticism uttered by the defendant is sufficiently important
to justify protecting such criticism notwithstanding the
harm done to the person at whom the criticism is
directed.” Id. The Legislature codified one such privilege
at MCL 600.2911(3), which in relevant part states:

Damages shall not be awarded in
a libel action for the publication
or broadcast of a fair and true
report of matters of public record,
a public and official proceeding,
or of a governmental notice,
announcement, written or recorded
report or record generally available
to the public, or act or action of
a public body, or for a heading of
the report which is a fair and true
headnote of the report.

This statutory subsection is often referred to as
“Michigan's statutory fair reporting privilege.” See Smith
v. Anonymous Joint Enterprise, 487 Mich. 102, 131; 793
N.W.2d 533 (2010).

The Michigan Supreme Court recently restated the proper
procedure for statutory interpretation:

In interpreting [a statute], our
goal is to give effect to the
Legislature's intent, focusing first
on the statute's plain language. In
doing so, we examine the statute as
a whole, reading individual words
and phrases in the context of the
entire legislative scheme. When a
statute's language is unambiguous,
the Legislature must have intended
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the meaning clearly expressed, and
the statute must be enforced as
written. [Ronnisch Constr. Group v.
Lofts on the Nine, LLC, 499 Mich.
544, 552; 886 N.W.2d 113 (2016)
(internal citations omitted).]

*4  Therefore, we first turn the language of the fair
reporting privilege to determine whether defendants are
entitled to protection thereunder. See id. “In order for
a report to be privileged under this statute, the report
must be ‘fair and true ....’ ” Bedford, 318 Mich. App.
at 66, quoting MCL 600.2911(3). “In other words, the
report must ‘substantially represent’ the public record or
other pertinent matter.” Bedford, 318 Mich. App. at 66.
“Under this test, minor differences are deemed immaterial
if the literal truth produces the same effect.” Northland
Wheels, 213 Mich. App. at 325. Stated differently, “[i]f any
inaccuracy does not alter the effect the literal truth would
have on the recipient of the information, the pertinent
standard has been satisfied.” Bedford, 318 Mich. App. at
66. In determining whether a statement is “substantially
true,” this Court has been directed to consider the “gist”
or “sting” of the statements. Northland Wheels, 213 Mich.
App. at 325. “The statute excepts from the privilege libels
that are not a part of the public and official proceeding
or governmental notice, written record or record generally
available to the public.” Id. at 71 (brackets omitted),
quoting Amway Corp. v. Procter & Gamble Co., 346 F 3d
180, 187 (CA 6, 2003).

2. ANALYSIS

The trial court properly denied summary disposition
to defendants because the fair-reporting privilege is
inapplicable in the present case. The parties argue
regarding whether the statements at issue were “fair
and true” reports of the public record filings in the
civil and criminal court cases against Punturo. Plaintiffs
insist that the public record contained only accusations
and unproven assertions of different crimes, whereas
the statements made by defendants to the various
news media outlets were statements of fact that such
crimes were committed. Plaintiffs assert that the fair
reporting privilege applies to statements tempered with
qualifiers regarding the fact that criminal charges and
civil complaints merely are allegations and not proven
facts. Defendants went outside the privilege when stating

that Punturo committed felony extortion and criminal
violations of MARA. On the contrary, defendants argue
that the “gist” or “sting” of the statements appropriately
summarized the allegations made in the criminal charges
and civil complaint, so were protected by the privilege.
After all, defendants used declarative statements in their
court pleadings, so their use thereof in statements to the
media literally reflected the public record.

The trial court properly determined that MCL 600.2911(3)
and this Court's interpretation thereof in Bedford, 318
Mich. App. at 71, were binding and determinative in the
instant case. Therein, this Court reasoned that statements
by a lawyer were not protected under the privilege
when his “comments did not merely summarize what
was alleged—but not yet adjudicated—in the federal
complaint,” but instead expressed with certainty “that
plaintiffs broke the law in various ways.” Id. “Given the
level of certainty expressed, we conclude that his words did
alter the effect the literal truth would have on the recipient
of the information, and thus the ‘fair and true’ standard in
MCL 600.2911(3) was not satisfied.” Bedford, 318 Mich.
App. at 71.

In Bedford, this Court did not clarify exactly what words
were used by the defendants to indicate that the plaintiffs
committed crimes with certainty. However, the record
is clear that defendants made statements, with certainty,
that Punturo committed extortion and violations of
MARA. For example, Kern said that Punturo “flagrantly
violated state antitrust laws,” and that his contract with
Boyer “violate[d] [MARA] in of [sic] itself.” Kern stated
that “[t]here was extortion for the past two years.”
Kern also specified that, after reviewing the contract
and communications between Punturo and Boyer, he
“recognized extortion,” and “realized it violated antitrust
laws ....” Kern even clarified that he did not “know of
any other antitrust case with such significant extortion.”
Kern also told the news media “[a]s soon as I saw the
contract, I'm like, ‘This is an antitrust violation, this is a
covenant not to compete, this is extortion.’ ” There also
were statements attributed to Kort and Boyer individually
that amounted to objective statements that Punturo had
committed a crime or violated state antitrust laws.

*5  After reviewing those statements, the reasoning
provided by this Court in Bedford is applicable to the
present case, even if defendants never used the phrase
“with certainty.” The crux of the Bedford case was that
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the public record contains only unproven allegations, not
that actual crimes were committed. Despite the content of
the public record, defendants stated in no uncertain terms
that Punturo committed extortion and flagrant violations
of MARA. Therefore, as the panel in Bedford reasoned,
“[g]iven the level of certainty expressed, we conclude that
his words did alter the effect the literal truth would have
on the recipient of the information, and thus the ‘fair and
true’ standard in MCL 600.2911(3) was not satisfied.”
Bedford, 318 Mich. App. at 71.

Our previous decision in Bedford, 318 Mich. App. at 71,
is binding and dispositive that the fair-reporting privilege
was not applicable to the relevant statements at issue.
Consequently, the trial court properly denied defendants'
motions for summary disposition on that ground.

B. PROTECTED SPEECH

Defendants argue that the trial court should have granted
their motions for summary disposition as their speech was
protected as opinion or rhetorical hyperbole. We disagree.

1. STANDARD OF REVIEW & APPLICABLE LAW

“Whether a statement is actually capable of defamatory
meaning is a preliminary question of law for the court to
decide.” Sarkar, 318 Mich. App. at 179 (quotation marks
omitted). “Where no such meaning is possible, summary
disposition is appropriate.” Ireland v. Edwards, 230 Mich.
App. 607, 619; 584 N.W.2d 632 (1998).

“To be considered defamatory, statements must assert
facts that are ‘provable as false.’ ” Ghanam v. Does, 303
Mich. App. 522, 545; 845 N.W.2d 128 (2014), quoting
Milkovich v. Lorain Journal Co., 497 U.S. 1, 19; 110 S.Ct.
2695; 111 L.Ed. 2d 1 (1990). For examples of statements
that are not “provable as false” and thus protected by the
First Amendment of the United States Constitution, this
Court has identified “expressions of opinion,” “rhetorical
hyperbole,” and “imaginative expression often found
in satires, parodies, and cartoons ....” Hope-Jackson v.
Washington, 311 Mich. App. 602, 621-622; 877 N.W.2d
736 (2015). More specifically, “[t]he First Amendment
protects communications that ‘cannot be reasonably
interpreted as stating actual facts about the plaintiff,’ i.e.,
‘expressions of opinion are protected.’ ” Edwards, 322

Mich. App. at 13, quoting Ireland, 230 Mich. App. at
614. However, “[e]ven statements couched in terms of
opinion may often imply an assertion of objective fact and,
thus, can be defamatory.” Ghanam, 303 Mich. App. at
545. “As explained by the United States Supreme Court,
the statement ‘In my opinion Jones is a liar’ may cause
just as much damage to a person's reputation as the
statement ‘Jones is a liar.’ ” Smith, 487 Mich. at 128, citing
Milkovich, 497 U.S. at 18-19.

Generally, “[a]ccusations of criminal activity are
considered ‘defamation per se’ under the law and so do
not require proof of damage to the plaintiff's reputation.”
Ghanam, 303 Mich. App. at 545. “However, not all
statements that can be read as accusations of a crime or
misconduct should be considered assertions of fact.” Id.
“Courts recognize that ‘[t]echnical inaccuracies in legal
terminology employed by nonlawyers,’ particularly when
‘the popular sense of a term may not be technically
accurate,’ should not form the basis for recovery.” Hope-
Jackson, 311 Mich. App. at 623, quoting Rouch v.
Enquirer & News of Battle Creek (After Remand), 440
Mich. 238, 264; 487 N.W.2d 205 (1992). “Terms such
as ‘blackmailer,’ ‘traitor,’ ‘crook,’ ‘steal,’ and ‘criminal
activities’ must be read in context to determine whether
they are merely exaggerations of the type often used
in public commentary.” Hope-Jackson, 311 Mich. App.
at 622, quoting Ghanam, 303 Mich. App. at 546, citing
Greenbelt Coop Publishing Ass'n., Inc. v. Bresler, 398 U.S.
6, 14; 90 S.Ct. 1537; 26 L.Ed. 2d 6 (1970). “If a reasonable
reader would understand such words as merely ‘rhetorical
hyperbole’ meant to express strong disapproval rather
than an accusation of a crime or actual misconduct, they
cannot be regarded as defamatory.” Hope-Jackson, 311
Mich. App. at 623. “The context and forum in which
statements appear also affect whether a reasonable reader
would interpret the statements as asserting provable
facts ....” Sarkar, 318 Mich. App. at 179 (quotation marks
omitted). Ultimately, when considering if a statement is
an opinion or rhetorical hyperbole that is not provable as
false, “[t]he dispositive question ... is whether a reasonable
fact-finder could conclude that the statement implies a
defamatory meaning.” Smith, 487 Mich. at 128.

2. ANALYSIS

*6  The trial court properly denied defendants' motion for
summary disposition on the grounds of speech protected
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as opinion or rhetorical hyperbole. Defendants first argue
that their statements to the news media merely were
expressions of their opinion, and therefore not provable
as false. Kern made a multitude of statements that
specifically and directly accused Punturo of violating
MARA and committing extortion. Kern made sure
to clarify that he discovered this malfeasance after
reviewing the contract between Boyer and Punturo and
the communications sent by Punturo to Boyer and Kort.
The statements were not couched in opinion, and even
if words suggesting personal opinions were used, they
implied “an assertion of objective fact and, thus, can
be defamatory.” Ghanam, 303 Mich. App. at 545. In
the simplest terms, based on Kern's words, a reasonable
juror could conclude that Kern was stating that Punturo
committed extortion and violated MARA as an objective
fact, and therefore, “implie[d] a defamatory meaning,”
which is actionable. Smith, 487 Mich. at 128.

Kern attempts to counter this evidence by asserting that
the context of the statement reveals that he just was
stating his subjective opinion. Kern reasons that because
he was the attorney representing Boyer and Kort in their
litigation against Punturo, any reasonable juror would
know that he only subjectively believed his clients were
correct that Punturo committed the alleged malfeasance.
According to Kern, an average consumer of the news
would not confuse his vigorous advocacy with assertion
of objective fact. However, this Court previously has held
that “an attorney is never justified in knowingly making
false statements about an opposing party.” Ireland, 230
Mich. App. at 615. To wit, in the Ireland case, this
Court considered a defamation action against a lawyer
that represented one parent in a custody dispute. Id. at
610. Due to a controversial ruling by the trial court, the
case received media attention. Id. at 611. Over the course
of several interviews with news media, the defendant
attorney claimed, among other things, that the opposing
parent had abused and neglected the subject child. Id.
at 611-612. When the custody case ended, the opposing
parent sued the defendant attorney for defamation. Id. at
612.

The defendant argued that her words were not capable of
defamatory meaning because they merely expressed her
subjective opinion or amounted to rhetorical hyperbole.
Id. at 616-618. This Court agreed for certain statements,
citing that the defendant attorney's statements that the
opposing parent was “unfit” were a matter of opinion,

while statements that the opposing parent “never spent
a moment” with the child were rhetorical hyperbole.
Id. at 617-619 & n. 9. Consequently, those statements
were not provable as false and thus not capable of
defamatory meaning. Id. For the remaining statements,
however, this Court determined that those were “at least
potentially capable of defamatory meaning.” Id. at 619.
“The statements that suggested that [the opposing parent]
abused her child are clearly defamatory, as is the statement
that [the opposing parent] was a liar.” Id. In sum, at least
two of the statements made by the defendant attorney
regarding the opposing party were capable of defamatory

meaning. 3

Here, Kern attempts to shield himself from liability by
asserting that he just was advocating for his clients.
However, the defendant attorney in Ireland was doing
the same thing when accusing the opposing parent of
neglect, abuse, and being a liar. The Ireland Court was
not willing to call those statements “opinions” even given
that the statements were made in the interest of advocacy.
As stated, “an attorney is never justified in knowingly
making false statements about an opposing party.” Id.
at 615. Thus, Kern's argument that his statements were
protected as opinion and not provable as false is without
merit. Smith, 487 Mich. at 128; Ireland, 230 Mich. App.
at 615.

*7  Boyer and Kort also argue that the statements
individually attributed to them were protected as
expressions of opinion. A close reading of those
statements by Boyer reveals that they were not expressions
of opinion. Instead, the statements were made as objective
facts. Boyer stated that Punturo threatened him, extorted
him, and sought to put him out of business with allegedly
illegal business tactics. Boyer's accusations are capable of
defamatory meaning and were not protected as opinions

because they were provable as false. 4  Smith, 487 Mich. at
128.

Kort's sole statement expresses an objective fact that
Kern discovered that Punturo committed violations of
Michigan's anti-trust statute. While that very well may
be a truthful assertion, our role is not to make that
determination. Instead, the only issue before this Court
is whether the statement was an assertion of opinion.
Because the record shows it was not, and Punturo could
prove the statement was false by showing he did not
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violate MARA, the statement is actionable. See Ghanam,
303 Mich. App. at 545.

Next, defendants argue that their statements amounted
to rhetorical hyperbole and thus were not capable of
defamatory meaning. Specifically, they allege that their
use of the words “extortion” or “anti-trust” violations
would not be taken as actual allegations of crimes
committed. This Court and the United States Supreme
Court have acknowledged that sometimes the use of
words that correlate with specific crimes are not meant
to be actual accusations of those crimes. Greenbelt Coop,
398 U.S. at 14; Hope-Jackson, 311 Mich. App. at 622.
However, “[l]anguage that accuses or strongly implies that
someone is involved in illegal conduct crosses the line
dividing strongly worded opinion from accusation of a
crime.” Kevorkian v. American Med. Ass'n., 237 Mich.
App. 1, 8; 602 N.W.2d 233 (1999). The present case is
the latter instead of the former because the statements
of defendants specifically accused Punturo of committing
extortion and criminal violations of MARA. See id.

While in some cases, using words like “anti-trust” and
“extortion” might be written off as rhetorical hyperbole,
they cannot be here for two reasons. First, as we
previously have noted, the context of a statement matters
when considering how a reasonable juror would interpret
it. Sarkar, 318 Mich. App. at 179. In this case, the
statements came after defendants filed a civil suit accusing
Punturo of “flagrant violations” of MARA and reported
those findings to the AG, and after the AG responded
by filing felony extortion charges against Punturo. Thus,
defendants' statements took place in an atmosphere where
Punturo was literally being charged with one of the
crimes defendants were accusing Punturo of committing
—extortion. The context would urge the reader to look
past the meaning of “extortion” in the common parlance,
and instead assume that it was an accusation that a crime
was committed. Similarly, defendants were not using
“anti-trust” to suggest questionable business practices,
but instead were specifically accusing Punturo of violating
a Michigan statute. In several of the statements, Kern
goes as far as identifying the name of the statute itself,
citing MARA. Therefore, based on the context of the
statements, a reasonable juror would likely consider the
statements as accusations of a crime, not just rhetorical
hyperbole. Sarkar, 318 Mich. App. at 179; Kevorkian, 237
Mich. App. at 8.

*8  Second, with regard to Kern only, his reliance on
protection for rhetorical hyperbole is entirely misplaced.
The protection is provided because laypersons often use
legal words in a manner that does not comport with
the meaning of those words in a strictly legal sense.
The example used by the United States Supreme Court
was “blackmail.” While the word may have a specific
legal meaning, the general public uses it to describe
many other situations, such as improper bargaining
techniques, some of which may not be illegal. See
Greenbelt Coop, 398 U.S. at 14. Kern, however, is not
a member of the general public. He is an attorney.
Therefore, when he uses a specific legal term to describe
a person's behavior, a reasonable juror would be well-
supported in understanding that term as an accusation
of a specific crime, not rhetorical hyperbole. To wit,
this Court previously used the term “nonlawyer” when
describing the protection afforded: “Courts recognize that
‘[t]echnical inaccuracies in legal terminology employed by
nonlawyers,’ particularly when ‘the popular sense of a
term may not be technically accurate,’ should not form
the basis for recovery.” Hope-Jackson, 311 Mich. App.
at 623, quoting Rouch, 440 Mich. at 264. This is not the
situation here and Kern's statements are not entitled to
such protection.

The trial court properly denied defendants' motion for
summary disposition on the grounds of speech protected
as opinion or rhetorical hyperbole.

C. VICARIOUS LIABILITY

Boyer and Kort argue that their motions for summary
disposition should have been granted where they cannot
be held vicariously liable for the torts of their lawyer,
Kern. We disagree.

1. STANDARD OF REVIEW & APPLICABLE LAW

“When there is a disputed question of agency, if there
is any testimony, either direct or inferential, tending to
establish it, it becomes a question of fact ....” St. Clair
Intermediate Sch. Dist. v. Intermediate Ed. Ass'n./Mich.
Ed. Ass'n., 458 Mich. 540, 556-557; 581 N.W.2d 707 (1998)
(quotation marks omitted). Whether one party can be held
vicariously liable for the actions of another is a question of
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law that this Court reviews de novo. See Rogers v. JB Hunt
Transp., Inc., 466 Mich. 645, 650; 649 N.W.2d 23 (2002).

“An agent is a person having express or implied authority
to represent or act on behalf of another person, who
is called his principal.” Stephenson v. Golden, 279 Mich.
710, 734; 276 N.W. 849 (1937) (quotation marks omitted).
With respect to agencies, “we consider ‘the relations of the
parties as they in fact exist under their agreements or acts’
and note that in its broadest sense agency ‘includes every
relation in which one person acts for or represents another
by his authority.’ ” St. Clair Intermediate Sch. Dist., 458
Mich. at 557, quoting Saums v. Parfet, 270 Mich. 165,
170-171; 258 N.W. 235 (1935). “[F]undamental to the
existence of an agency relationship is the right to control
the conduct of the agent ... with respect to the matters
entrusted to him.” St. Clair Intermediate Sch. Dist., 458
Mich. at 558 (citation omitted).

“In an agency relationship, it is the power or ability
of the principal to control the agent that justifies the
imposition of vicarious liability.” Laster v. Henry Ford
Health Sys., 316 Mich. App. 726, 735; 892 N.W.2d 442
(2016). “A principal may be vicariously liable to a third
party for harms inflicted by his or her agent even though
the principal did not participate by act or omission in
the agent's tort.” Bailey v. Schaaf (On Remand), 304
Mich. App. 324, 347; 852 N.W.2d 180 (2014), vacated on
other grounds 497 Mich. 927 (2014). “Vicarious liability
is based on a relationship between the parties, irrespective
of participation, either by act or omission, of the one
vicariously liable, under which it has been determined as
a matter of policy that one person should be liable for the
act of the other.” Al-Shimmari v. Detroit Med. Ctr., 477
Mich. 280, 294; 731 N.W.2d 29 (2007) (quotation marks
omitted). “[V]icarious liability may [ ] attach through
the concept of agency” irrespective of an employer-
employee relationship. Laster, 316 Mich. App. at 735.
“The principal is held to have done what the agent has
done. The law contemplates that the agent's acts are the
principal's acts and that the principal ‘is constructively
present at them all.’ ” Nippa v. Botsford Gen. Hosp., 257
Mich. App. 387, 391; 668 N.W.2d 628 (2003), quoting
Smith v. Webster, 23 Mich. 298, 299-300 (1871).

*9  “The legal relationship between attorneys and their
clients is one example of an agency relationship.” Russell
v. Detroit, 321 Mich. App. 628, 641; 909 N.W.2d 507
(2017). The principal's liability, however, is limited to “the

torts of his agent committed in the scope of the agency.”
St. Paul Fire & Marine Ins. Co. v. Ingall, 228 Mich.
App. 101, 109; 577 N.W.2d 188 (1998). “The authority
of an agent to bind a principal may be either actual or
apparent.” Alar v. Mercy Mem. Hosp., 208 Mich. App.
518, 528; 529 N.W.2d 318 (1995). This Court previously
has held a principal accountable for an intentional tort
(fraud) of the principal's agent, so long as that tort was
committed in the scope of the agency “ ‘even though
the principal was ignorant thereof and the agent, in so
doing, exceeded his authority or acted in violation of
his principal's instructions.’ ” Kuebler v. Equitable Life
Assurance Society of the U.S., 219 Mich. App. 1, 8-9; 555
N.W.2d 496 (1996), quoting Bleam v. Sterling Ins. Co., 360
Mich. 208, 213; 103 N.W.2d 466 (1960).

2. ANALYSIS

Questions of fact remain regarding whether Boyer and
Kort can be held vicariously liable for Kern's allegedly
defamatory statements. Boyer and Kort hired Kern to
represent them in their litigation with Punturo. Kern,
therefore, was an agent for Boyer and Kort, who
acted as the principal. Russell, 321 Mich. App. at 641.
Consequently, Kort and Boyer were liable for the torts
committed by Kern so long as he performed the tortious
conduct within the scope of the agency. St. Paul Fire &
Marine Ins. Co., 228 Mich. App. at 109. In addressing
the scope of the agency, this Court must consider “the
relations of the parties as they in fact exist under their
agreements or acts ....” St. Clair Intermediate Sch. Dist.,
458 Mich. at 557 (quotation marks omitted). The record,
premature though it may be, shows that there is at least
a question of fact regarding whether Kern's allegedly
defamatory statements were made within the scope of the
agency. Kern was hired to litigate Kort and Boyer's claims
against Punturo, which included possible settlement
negotiations. As alleged by Punturo, Kern sent at least
one e-mail threatening that he and his clients would go
to the news media with less than flattering information
if Punturo refused to settle the civil case for a large sum
of money. According to Punturo, Kern insinuated that
the bad press from Kern, Boyer, and Kort would lead to
negative consequences in Punturo's then pending criminal
case. If that alleged purpose is true, Kern's statements
undoubtedly would be considered within the scope of
his agency. After all, a lawyer's agency certainly includes
the ability to negotiate desirable settlement terms. “When
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there is a disputed question of agency, if there is any
testimony, either direct or inferential, tending to establish
it, it becomes a question of fact ....” Id. at 556-557
(quotation marks omitted). Consequently, because there
remained a question of fact regarding whether Kort and
Boyer could be held vicariously liable for the allegedly
defamatory statements of their agent/attorney, Kern,
summary disposition properly was denied. Id.

Kort and Boyer counter that Kern's statements to the
media were not within the scope of his agency because
those statements violated MRPC 3.6, which in relevant
part provides that attorneys involved in the “litigation
of a matter shall not make an extrajudicial statement
that the lawyer knows or reasonably should know will
be disseminated by means of public communication
and will have a substantial likelihood of materially
prejudicing an adjudicative proceeding in the matter.”
Boyer and Kort's argument relies on the presupposition
that a statement made in violation of MRPC 3.6 must
necessarily fall outside of Kern's authority as their agent.
Assuming, without deciding that Kern violated MRPC
3.6, Kort and Boyer's argument is without merit. As
this Court previously has held, when an agent commits
a tort within the scope of the agency, it is irrelevant
that the “the principal was ignorant thereof and the
agent, in so doing, exceeded his authority or acted in
violation of his principal's instructions.’ ” Kuebler, 219
Mich. App. at 8-9 (quotation marks omitted). Thus, it
is inconsequential that Kort and Boyer did not know
that Kern intended to make defamatory statements or
that the making of defamatory statements was outside the
authority delegated to Kern as their agent. Kuebler, 219
Mich. App. at 8-9.

*10  One hundred and forty-five years ago, our Supreme
Court reasoned similarly in a case involving a client being
sued for the tortious conduct of the client's attorney.
Foster v. Wiley, 27 Mich. 244 (1873). The plaintiff in that
case sued the defendant for “taking from his possession
a certain carriage.” Id. at 245. Previously, the defendant
had obtained judgment against the plaintiff for possession
of the carriage. Id. However, the plaintiff contended that
the judgment had been wrongfully obtained and therefore
provided no legal grounds for the repossession of the
carriage. Id. at 245-246. “It [was] not claimed that [the
defendant] personally directed the issue of execution, but
it is conceded that it was ordered out by [defendant's
attorney], into whose hands for collection [the defendant]

had placed the demand upon which judgment had been
recovered.” Id. at 246. The Court considered “whether,
where one places a demand in the hands of an attorney
for collection, he is to be held as approving and adopting
whatever is done by the attorney in respect to the demand
for the ostensible purpose of collecting it ....” Id. The
Court was especially concerned that, where the attorney
repossessed the carriage without any authority of law,
his actions amounted to a “naked tort.” Id. at 247. The
Court acknowledged the defendant's argument that the
attorney “alone must be held responsible for the trespass
which followed, unless affirmative evidence is given that
the client was consenting to his action.” Id.

The Foster Court recognized some authority suggesting
that an attorney must be held individually responsible
because the client, “in suing out an execution[,] must be
assumed to have intended a lawful exercise of authority
by the officer, and not unlawful action.” Id. at 248. After
citing additional legal authority to the contrary, the Court
provided the following analysis and conclusion:

There is a plain difference between a
trespass committed on a third party
in assumed execution of process,
and one committed on the [plaintiff]
under process sued out irregularly.
A [client] can never be held to intend
a trespass to third persons; but when
one puts his case against another
into the hands of an attorney for
suit, it is a reasonable presumption
that the authority he intends to
confer upon the attorney includes
such action as the latter, in his
superior knowledge of the law, may
decide to be legal, proper and
necessary in the prosecution of the
demand, and consequently whatever
adverse proceedings may be taken
by the attorney are to be considered,
so far as they affect the [plaintiff] in
the suit, as approved by the client
in advance, and therefore as his
act, even though they prove to be
unwarranted by the law. Such seems
to be the result of the authorities. It
follows that the circuit court erred
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in holding [the defendant] not liable.
[Id. at 248-249.]

The reasoning of the Court in Foster is consistent with the
agency principles here. The Court reasoned that when an
attorney acts in the scope of the agency, the principal is
liable for the torts committed by the attorney, even where
such acts would be considered to be outside of the client's
expectation that the attorney would only perform the
duties in a lawful manner. Id. When an attorney's actions
are within the scope of the agency, they are considered to
be “approved by the client in advance, and therefore as
his act, even though they prove to be unwarranted by the
law.” Id.

The application of Foster to this case is clear. Boyer
and Kort retained Kern as their attorney, or agent, to
litigate their issues with Punturo. The scope of Kern's
agency included, “such action as [he], in his superior
knowledge of the law, may decide to be legal, proper
and necessary in the prosecution of the demand ....” Id.
There is at least a question of fact that Kern considered
his actions “legal, proper, and necessary” to achieve a
beneficial settlement for Kort and Boyer. Id. It is irrelevant
if those actions “prove to be unwarranted by the law,”
because Kort and Boyer, as the principals, are considered
by the law to have performed the acts themselves. Id.
“The principal is held to have done what the agent has
done. The law contemplates that the agent's acts are the
principal's acts and that the principal ‘is constructively
present at them all.’ ” Nippa, 257 Mich. App. at 391,
quoting Smith, 23 Mich. at 299-300. Consequently, any
violation of the MRPC ultimately was irrelevant and
summary disposition properly was denied.

III. PLAINTIFFS' CROSS-MOTION
FOR SUMMARY DISPOSITION

*11  Plaintiffs argue that the trial court should have
granted their cross-motion for summary disposition where
there was no question of fact that defendant committed
defamation per se. We disagree.

A. STANDARD OF REVIEW

“This Court reviews de novo the grant or denial of a
motion for summary disposition ....” Lowrey v. LMPS &

LMPJ, Inc., 500 Mich. 1, 5; 890 N.W.2d 344 (2016). “If,
after careful review of the evidence, it appears to the trial
court that there is no genuine issue of material fact and
the opposing party is entitled to judgment as a matter of
law, then summary disposition is properly granted under
MCR 2.116(I)(2).” Lockwood v. Township of Ellington,
323 Mich. App. 392, 401; ––– N.W.2d –––– (2018).

B. APPLICABLE LAW & ANALYSIS

As discussed, supra, a claim for defamation requires proof
of four elements, one of which is “either actionability of
the statement irrespective of special harm (defamation per
se) or the existence of special harm caused by publication.”
Ghanam, 303 Mich. App. at 544, quoting Smith, 487 Mich.
at 113. “It has long been established that ‘words charging
the commission of a crime are defamatory per se, and
hence, injury to the reputation of the person defamed is
presumed to the extent that the failure to prove damages
is not a ground for dismissal.’ ” Lawrence, 314 Mich. App.
at 214, quoting Burden v. Elias Bros. Big Boy Restaurants,
240 Mich. App. 723, 727-728; 613 N.W.2d 378 (2000).
“MCL 600.2911(1) is the codification of the common-law
principle that words imputing a lack of chastity or the
commission of a crime constitute defamation per se and
are actionable even in the absence of an ability to prove
actual or special damages ....” Burden, 240 Mich. App. at
728. “Where defamation per se has occurred, the person
defamed is entitled to recover general damages in at least a
nominal amount.” Id. In short, a claim of defamation per
se fulfills the fourth element by excusing a plaintiff from
proving special harm. Ghanam, 303 Mich. App. at 544.

A claim of defamation per se, however, does not
necessarily satisfy the other three elements of a defamation
claim, which include, “(1) a false and defamatory
statement concerning the plaintiff, (2) an unprivileged
communication to a third party, (3) fault amounting
at least to negligence on the part of the publisher ....”
Edwards, 322 Mich. App. at 12, quoting Lakin, 318 Mich.
App. at 133. While plaintiffs contend that the other three
elements are fulfilled as well, the record does not support
that assertion. Even if plaintiffs had presented unrebutted
evidence that the statements were false, defamatory, and
communicated to a third party in an unprivileged manner,
summary disposition still properly was denied. The parties
have yet to litigate regarding or stipulate to Punturo's
status here. If the trial court were to find Punturo to
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be a limited-purpose public figure because of the media
attention regarding Punturo's behavior in the Traverse
City tourism industry, then Punturo would be required
to prove actual malice. Ghanam, 303 Mich. App. at 544.
While Punturo undoubtedly would argue that he was a
private figure, the determination requires a review of “the
nature and extent of the individual's participation in the
controversy,” because “[a] private person can become a
limited-purpose public figure when he voluntarily injects
himself or is drawn into a particular controversy and
assumes a special prominence in the resolution of that
public controversy.” New Franklin Enterprises v. Sabo,
192 Mich. App. 219, 222; 480 N.W.2d 326 (1991), citing
Wolston v. Reader's Digest Ass'n., Inc., 443 U.S. 157,
166-167; 99 S.Ct. 2701; 61 L.Ed. 2d 450 (1979). The record
is too limited to make such determinations at this time.

*12  Furthermore, even if Punturo were to be considered
a private person, there are heightened requirements for
proof of falsity when the issue involved is one of public
interest. Locricchio v. Evening News Ass'n., 438 Mich.
84, 113; 476 N.W.2d 112 (1991), citing Philadelphia
Newspapers, Inc. v. Hepps, 475 U.S. 767, 768-769; 106
S.Ct. 1558; 89 L.Ed. 2d 783 (1986). Given that the actual
newspapers and all of the communications between the
parties have not been produced at the trial court level, the
questions of whether the issue was one of public interest
and whether plaintiffs satisfied their burden to prove
falsity, remain unanswered. Lastly, even if Punturo can be
considered a private individual, and the statements were
made on a private matter, Punturo still would be required
to prove negligence, the third element of a defamation
claim. Edwards, 322 Mich. App. at 12. Given the limited

record before this Court and the trial court, that is a
question that cannot yet be answered. For example, when
investigating the claims made against Punturo, the AG
determined that he had probable cause to charge Punturo
with felony extortion. Without reviewing the documents
considered by the AG, it is not possible to determine
whether defendants' statements were negligently made.
Considering that defendants have yet to file a responsive
pleading or conduct discovery of any kind, the record
has not yet developed. After discovery, the trial court
on summary disposition, or a jury during trial, will
be required to consider whether defendants' statements
that Punturo committed crimes was negligent, even if it
ultimately was proven false. See id.

In sum, plaintiffs' cross-motion for summary disposition
was properly denied where there still remained questions
of law and fact to be resolved.

IV. CONCLUSION

The trial court properly denied the motions and
cross-motion for summary disposition on the grounds
presented. We express no opinion regarding other
potential defenses to plaintiffs' claims of defamation.

Affirmed.

All Citations

Not Reported in N.W. Rptr., 2018 WL 5276142

Footnotes
1 Punturo v. Kern, unpublished order of the Court of Appeals, entered December 5, 2017 (Docket Nos. 338727, 338728,

& 338732).

2 This opinion will refer to Saburi Boyer as “Boyer” and Danielle Kort, formerly known as Danielle Boyer, as “Kort.”

3 The panel in Ireland, 230 Mich. App. at 622-624, ultimately determined that even the potentially defamatory statements
required summary disposition because there was no genuine issue of material fact that the defendant attorney did not
act with actual malice. Proof of actual malice was required because the parties stipulated that the opposing parent was
a limited-purpose public figure. Id. at 615 & n. 5. As discussed, infra, no such stipulation exists in the present case and
the parties have yet to litigate the issue.

4 We express no opinion, considering the premature nature of the record, whether Boyer's statements actually were false.
That issue has yet to be litigated and is not before us on appeal.

End of Document © 2018 Thomson Reuters. No claim to original U.S. Government Works.
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1

I. Introduction.

Defendants have made several arguments in support of summary disposition, none of which

is valid.  Following is a list of the principal issues with a brief explanation of Plaintiffs’ response.

1. Fair reporting privilege.   This privilege does not apply, because Defendants’

statements were much more than, “we have alleged” that Punturo committed the crimes of antitrust

violations and extortion; more than simply a recitation of the allegations of Defendants’ antitrust

complaint or the Attorney General’s carefully worded press release.  Instead, Defendants stated with

certainty that Punturo had committed these crimes.

2. Opinion and hyperbole not actionable.  This defense is invalid because Defendants

did not merely generally accuse Punturo of being a bad guy.  Rather, they unequivocally accused him

of criminal acts, not only provable as false, but actually proven false, as reflected in the orders of this

Court and the Grand Traverse County District Court.  Especially given that Defendants’ statements

to the press were made while Punturo was being prosecuted for the crime of extortion, their claim

that “extortion” is just a general buzzword rings hollow.  Finally, case law is clear that language that

accuses or strongly implies criminal activity is not subject to an “opinion” defense.  Because

Defendants’ statements accusing Punturo of crimes were defamation per se, Punturo is entitled to

partial summary disposition as to liability for these statements.  MCR 2.116(I)(2).

3. Statements of attorney not attributable to client.  This defense fails because the

cases cited by Boyers are not attorney-client cases, and many of the statements were made by Boyers

themselves.  Applicable case law is clear that the attorney’s statements are attributable to the client.

4. Statements in settlement negotiations inadmissible.  This argument is a red herring,

because Kern’s statements in settlement negotiations are proffered to show malice and bad faith –

that his subsequent defamatory statements were the fulfillment of a threat to make them if Punturo
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2

did not cave in to his demand for payment of $750,000.   They are not proffered, as prohibited by

MRE 408, and are wholly irrelevant regarding, any motive “to prove liability for or invalidity of the

[antitrust] claim or its amount.”  Thus, they are admissible, and also, critically relevant.

5. Plaintiffs are public figures.  This is absolutely false, and even if Plaintiffs were

public figures this would only mean that they might have to prove, as pleaded, actual malice to

support their claims – not that their case should be dismissed.

In sum, the above arguments, and as the following discussion shows, Defendants’ other

claims, are insufficient to support their motions, and they should be denied.

II. Facts.

As pleaded in Plaintiffs’ complaint:

Plaintiff Bryan Punturo is a local businessman, who owns 50% of Plaintiff B&A Holdings,

LLC, the operating company for the ParkShore Resort on East Grand Traverse Bay.  He  manages

and operates the ParkShore, performing a wide range of duties including hiring of employees,

oversight, tending bar, cooking in the ParkShore restaurant, and also repair, maintenance, and other

duties.  Plaintiff Fawn Punturo is Bryan Punturo’s spouse, and is also employed by the ParkShore,

with duties that include management, oversight, working the front desk, and booking and

coordinating special events including weddings and other large group gatherings that are a significant

and important part of the ParkShore’s business activities and income.  Punturos are private figure

business people who depend upon their reputations for honesty and legal and fair dealing for the

success of their business and careers.  ParkShore is similarly dependent for its success upon its

reputation for honesty, credit, efficiency and other business character.

Defendant Brace Kern, is a licensed attorney known to this Court, who at all relevant times

acted as legal counsel to Defendants Saburi and Danielle Boyer (“Boyers”).  In connection with the
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Boyers’ 2016 divorce, Danielle Boyer’s name was changed to “Danielle Christine Kort,” but she will

be referred to herein by her prior name of Boyer to preserve context.

From approximately 2003 – 2006, Defendant Saburi Boyer (“Boyer”) operated a parasailing

business at the ParkShore, sub-leasing, through his company Traverse Bay Parasail, LLC, ParkShore

beach leased by Break’n Waves, Inc., a company owned by Eric Harding.  In 2006, Boyer stopped

operating at the ParkShore and moved to a different location at the Sugar Beach Resort Hotel, just

East of and approximately .4 miles from the ParkShore.

After Boyer left the ParkShore, and through the Summer of 2013, parasailing at the

ParkShore was provided through a company owned and operated by Casey Punturo, who is Bryan

Punturo’s son.  Casey’s business was in active competition with Boyer’s company.  In the Spring

and Summer of 2014, Boyer began to take steps to limit and/or eliminate competition in the

parasailing business on East Grand Traverse Bay, including:

a. Purchasing the assets of Casey Punturo’s business, which purchase closed on or

about April 29, 2014, to eliminate Casey Punturo as a competitor;

b. Threatening legal action against, and cutthroat competition with, and eventually

procuring, without monetary consideration, a 7-year non-compete agreement with,

Dave O’Dell, a Florida parasailing operator who was considering operating a

parasailing business on East Grand Traverse Bay in competition with Boyer (Exhibit

A, log of Boyer text messages produced by Attorney General in extortion case

showing Boyer texts to O’Dell and Casey Punturo, and subsequent non-compete

signed by O’Dell);

c. Aggressively initiating and pursuing discussions and negotiations with Punturo

regarding, and eventually preparing and signing, a lease agreement requiring Punturo

to refrain from competing with Boyer; and
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d. Aggressively pursuing a similar non-compete agreement with Eric Harding, who was

considering, and eventually commenced, operation of a parasailing business in

competition with Boyer on East Grand Traverse Bay.  Exhibit B, emails and text

messages between Boyer and Harding.

Due to bad weather conditions for parasailing in 2014, and Boyer becoming financially

overextended in his business, Boyer defaulted in payments on his asset purchase agreement with

Casey Punturo and the lease with Punturo.  Punturo filed suit to collect the amount due, requesting

damages of $24,500.  Boyer did not respond to Punturo’s suit.  Instead, with the guidance and at the

advice of Defendant Kern (“Kern”), Boyer contacted, first, the Grand Traverse County prosecutor’s

office, and when it declined  the case, the Michigan Attorney General, accusing Punturo of antitrust

violations.  In November, 2015, the Attorney General and the Michigan State Police raided

Plaintiffs’ offices, confiscated the hard drive of Plaintiffs’ computer, and contacted counsel for

Punturo, explaining Punturo was being investigated for criminal antitrust activity.

In February, 2016, Kern sued Punturo and ParkShore in this Court (“the Antitrust Case”), for

violations of the Michigan Antitrust Reform Act and other claims, including tortious interference

and unjust enrichment, and demanding damages of $781,500 plus attorney fees.  And, in May, 2016,

the Attorney General charged Punturo with extortion, a 20-year felony (“the Extortion Case”).

All of Boyer’s antitrust, unjust enrichment, and tortious interference claims were dismissed

by this Court pursuant to MCR 2.116(C)(8).  Then, the Extortion Case was dismissed by the Grand

Traverse County District Court at the preliminary examination stage.  Although the Michigan

Attorney General initially appealed the District Court’s ruling, the appeal was later voluntarily

dismissed and the criminal case is now closed.
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Both the Antitrust Case and the Extortion Case were covered by media outlets; however,

except for one announcement upon filing the Extortion Case, the Attorney General did not talk to

the media.  Yet, and despite (as to Defendant Kern) Michigan Rules of Professional Conduct 3.6

regarding “Trial Publicity,” Defendants repeatedly and aggressively talked to the media about both

the Antitrust Case and the Extortion Case; and they did so with the express purpose of embarrassing

and harming Plaintiffs Punturo and ParkShore and their reputation, to coerce Plaintiffs to pay them

money, for relief from the onslaught of defamatory statements to the media.

The statements made by Defendants as reported by the various news media included, without

limitation, the following (with emphases supplied):

a. February 28, 2016 Traverse City Record-Eagle:

“Kern said the correspondence proved Punturo flagrantly violated state antitrust laws.”
“The contract itself is an agreement to limit competition,” Kern said. “So that violates the
(Michigan) Antitrust Reform Act in of itself.”

b. May 10, 2016 (website) and May 11, 2016 (print) Traverse City Record-Eagle:

Boyer said Punturo made statements that made the hairs on his neck stand up.  “He told me
that he was going to make my life a living hell,” Boyer said. “That he was going to crush me and
everything that was important to me.  I believed every word of it.”

Kern called the charge against Punturo “a long time coming” for Boyer and Boyer's wife.
“It’s a vindicating day for my clients,” he said. “There was extortion for the past two years.”

The Boyers eventually stopped paying the contract.  Kern said Punturo at one point texted
Boyer’s wife asking for money while her husband was hospitalized. That's when she approached
Kern with the contract, he said.  “At which time, I realized it violated antitrust laws,” Kern said.
“And then she showed me some correspondence Mr. Punturo had sent them to induce them into
signing the agreement, and I recognized extortion.”

Moothart argued in a response that Punturo’s messages . . . were made to collect a rightfully
owed debt.  It stated that the Boyers initiated the contract, based on a text message Saburi Boyer sent
Punturo.  Kern said the correspondence showed otherwise.  He said he doesn't know of any other
antitrust case with such significant extortion.  “This one involves more significant threats, and
more significant sums of money,” he said. “It affects the Traverse City tourism business, which is
a very important industry to this area.”
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Boyer said he hoped Punturo would have a change of heart in his future dealings.  “My
biggest goal from this is Bryan would think twice before hurting anyone else,” he said.  “I’ve
been living in fear so long, I really don’t want to live in fear.”

c. May 10, 2016 7&4 News television report

Kern: “disgusted that it goes on around here”

Reporter: “In court today, Saburi Boyer’s attorney says over the course of nearly two
years his client paid Bryan Punturo, owner of the ParkShore Resort, $19,000
a year not to run him out of parasailing business with below cost prices.”

Kern: “They paid it for a year and a half until last year my client got cancer, was in
a medically induced coma and unable to make the payment to Mr. Punturo
who began texting his wife ‘where’s my money?’”

Reporter: “After shelling out nearly $35,000 the payments stopped – that’s when Kern
says malicious threats started coming Boyers’ way.”

Kern: “He said on the phone, ‘I will crush you, I will make your life a living
hell.’  In a letter after my client was unable to pay it like I said had
mentioned the word ‘demise’ probably a dozen times.”

Reporter: “Why do you think they paid?”

Kern: “Fear.  Believing it.”

Reporter: “Is it really that serious, the tourism industry up here that they would go this
far?”

Kern: “Yes.”

Reporter: “As to why Boyer paid Punturo the money in the first place, his attorney
says his clients felt paying the extortion money was the lesser of two evils
he was given – pay up or lose business.”

d. May 10, 2016 9&10 News interview, published on website:

“I was living in fear,” says one of the Traverse Bay Parasail owners.

Saburi Boyer says after he and his wife bought parasailing equipment for their business from
East Bay Parasail, Bryan Punturo, owner of the Parkshore Resort, began sending threats back in May
of 2014, demanding $19,000 a year.
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By paying Punturo, Saburi and Danielle Boyer say they lost a lot of money and more.

“Extortion money and losing all that cash flow hurt our ability to do business,” Saburi
Boyer said. “I ended up having to lay a couple people off.”

The Boyers’ civil attorney, Brace Kern, says, “Extortion is one aspect of our case, but ours
seeks to prove that the unlawful contract that Mr. Punturo extorted my clients into the signing
anti-trust laws and there's also a claim for intentional affliction of emotional distress.”

e. May 10, 2016 9&10 News website:

The Boyers say they were tired of living in fear and went to a lawyer who discovered
anti-trust law violations and went to the attorney general.

Brace Kern represents Traverse Bay Parasailing, saying Punturo violated anti-trust laws
and caused emotional distress.  “Today is a vindicating day for my clients, and it’s been a long time
coming. They are glad that the attorney general takes anti-trust violations and extortion
seriously. This is something that I don’t think Traverse City needs or wants, so it’s nice to see them
put an end to this conduct,” says Traverse Bay Parasailing owners’ attorney Brace Kern.

f. Interlochen Public Radio website May 10, 2016:

Attorney Brace Kern represents the alleged victim – Saburi Boyer – in an ongoing civil case.
“Essentially, what he did was tell my client, ‘Give me $19,000 a year or I’m going to run you out of
business with unfair competition … below cost prices,’” says Kern.  Kern says Punturo threatened
in telephone messages to “make your life a living hell.”

g. Northern Express November 19, 2016

Boyer said he later learned that Bryan Punturo forbade his son to sell the boat to him but that
Casey defied his father. “That is what I think infuriated (Bryan) to a new level,” Kern said.  “As soon
as I saw the contract, I’m like, ‘This is an antitrust violation, this is a covenant not to compete, this
is extortion,” Kern said.  “That’s when I contacted the attorney general’s office.”

With a new boat, Boyer needed more dock space.  He said he decided to approach Punturo.
He said he hoped enough time had passed, and he could lease space at the ParkShore again.  “That’s
when he said, I’ve got a better idea.  Why don’t you stay the hell off my dock and pay me
anyway,” Boyer said in an interview.

Boyer maintains he wasn’t trying to corner the market and that he only paid Punturo out
of fear.  “I felt like I was being extorted through this entire timeline,” Boyer said.  “When I was
going through it, I felt like it was going on every day.”
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h. Interlochen Public Radio radio interview and published on IPR website
November 21, 2016:

“He basically ran over me verbally, and I froze,” says Boyer. “My wife told me I turned white
as a ghost. I froze up, didn’t have much at all to say, He told me he was going to make my life a
living hell, that he was going to crush me and everything that mattered to me, and that he was
going to bury me by the end of this. I just froze up and took it. I realized that he was very
motivated to hurt me. Whether that was business or personal, I was in fear.”

The facts pleaded in Plaintiffs’ complaint demonstrate Defendants’ motives and malice.  The

arraignment in the Extortion Case was scheduled for Tuesday, May 10, 2016.  On Friday, May 6,

Kern left a voice mail with Plaintiffs’ attorney, that he “was calling to discuss a settlement offer

that’ll help get your client out of hot water on Tuesday morning.”  Plaintiff’s counsel returned Kern’s

call, asking what the settlement offer was and how it would help get his client out of hot water.

During the telephone conference, Kern stated, among other things, that the “best opportunity to help

out” Punturo in the criminal case was to “make it right by my clients”; that the way to do this would

be for Punturo to settle the pending antitrust case by buying Boyer’s parasailing business, with assets

worth, at the very most, $250,000, for $800,000; that Punturo could then use the purchase of Boyer’s

business as a defense in the Extortion case by explaining it was a way for Punturo to “mitigate the

harm, pay restitution, and just make it right”; that Punturo would be required to pay restitution in the

Extortion Case and Kern’s proposal would lessen the impact of the victim statements, by Punturo

having shown he was sorry and wanted to make up for the harm he had caused Boyers and obtain

their forgiveness, and that this would “deflate the sails of the Attorney General”; that Kern was going

to amend the complaint in the Antitrust Case adding additional facts in affidavits from Boyers and

other documents that would make Punturo look bad; that he had already gotten a call from the

Traverse City Record-Eagle about the upcoming arraignment and the Record-Eagle planned to be

there; and that if Kern had to file an amended complaint on Monday, May 9, 2016, the day before
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the arraignment in the Extortion Case, with the additional things attached, “they’re gonna couple that

with what happens on Tuesday morning and blow it up” into “a bigger story”; that If Judge Rodgers

“never sees that whole nastiness play out” it would be better for Punturo at the extortion sentencing,

comparing Punturo’s possible fate in the Extortion Case to that of the defendant in the Grand

Traverse County case of People v Derek Bailey, in which the defendant was sentenced to 25 years

in prison, and warning Punturo’s attorney that Judge Rodgers had been “ticked off the most” by

Defendant Bailey’s refusal to accept responsibility for what he did, and that the proposal Kern was

offering was a way for Punturo to be able to claim that even before he got criminally arraigned, he

“was already trying to make it right” with a covenant not to compete that would be legal, and

although the prior covenant not to compete was (according to Kern) illegal, that Punturo could say

that before he might not have gone about it the right way but that could be explained by claiming

“we’re not all that familiar with antitrust up here”; and Punturo buying Boyer’s parasailing business

would “legitimize the unlawful contract” and perhaps would take the intent away from the Extortion

Case and show “an eagerness to correct the behavior.”

Two days later, on May 8, 2016, Kern e-mailed Punturo’s counsel, reducing the money

requested to $750,000, and stating that as a part of the proposed deal, “[m]y clients will publicly

acknowledge that they are impressed by Bryan taking a proactive approach to rectify any harm

caused by any misunderstandings and that all has been forgiven and forgotten,” and also, that “[m]y

clients will appear as subpoenaed to do so, or requested by your client to do so, to inform any

relevant parties that they bear no hard feelings,” and that “[t]here will be a non-disparagement

agreement through which neither will speak ill of each other moving forward.”  Exhibit C.

The May 8, 2016 e-mail also states “[s]ince your client has more going on with both his

situation and taking over the business, we are open to hearing his concerns/requests,” and “[w]e
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think this will produce the most positive result for everyone.”  The next day, May 9, 2016, Kern left

a voice mail for Plaintiffs’ counsel, stating he was “just calling to see where we stand.”  Punturo’s

counsel did not respond to these communications.  At 5:01 p.m. on May 9, 2016, as threatened in

the May 6 phone call, Kern filed an amended complaint in the Antitrust Case, and also as threatened,

on May 10 after the arraignment, Kern and Boyer helped the media “blow it up” into a “bigger story”

by granting interviews and unequivocally accusing Plaintiffs Punturo and ParkShore of criminal acts

and otherwise defaming Plaintiffs as detailed above.

As noted, Boyers’ antitrust claims suffered (C)(8) dismissal before Judge Rodgers, and the

extortion case did not survive preliminary examination.  This suit followed.

III. Argument.

A. Preliminary issues.

First, it is clear that as required by the case law cited by Defendants, Plaintiffs have set forth

the specific words uttered by Defendants claimed to be defamatory, and the recitation above

demonstrates as a threshold matter that many of these statements unequivocally accused Punturo of

antitrust violations and extortion.  Every other statement “must be examined ‘in its totality in the

context in which it was uttered or published,’” and “a court must consider all the words used in

allegedly defamatory material, ‘not merely a particular phrase or sentence.’”  In sum, “‘context’ must

be considered when an alleged defamatory statement is reviewed for a determination of whether it

implies a defamatory meaning.”  Smith v Anonymous Joint Enterprise, 487 Mich 102, 129; 793

NW2d 533, 548–49 (2010).

Here, the context was (1) Defendants were suing Punturo claiming extortion and antitrust

violations; (2) Punturo was being prosecuted for extortion; and (3) Defendants were unequivocally

telling the press things such as “Punturo flagrantly violated antitrust laws,” “there was extortion for
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the past two years,” “I realized it violated antitrust laws,” “I recognized extortion,” “correspondence

showed . . . significant extortion,” “paying the extortion money,” “glad the attorney general takes

antitrust violations and extortion seriously,” “this is an antitrust violation,” “this is extortion,” and

“I was being extorted.”  In this context, the other false statements, such as references to specific

threats – “he was going to hurt me,”“bury me,” etc., all refer and relate to and support in context, the

accusations of criminal acts, and as such, are properly a part of the defamation sued for.

Second, it is clear that false accusations of antitrust violations and extortion, are defamation

per se.  In Lakin v Rund, – Mich App –, – NW2d –, 2016 WL 7022886 (2016)(Exhibit D), the Court

of Appeals held that “words charging an individual with a crime only constitute defamation per se

if the crime involves moral turpitude or would subject the person to an infamous punishment.”

Whether punishment is “infamous” is determined by whether the crime is punishable by

incarceration in prison as opposed to jail (“certain crimes that the Legislature has labeled

‘misdemeanor’ may also be considered a felony for purposes of the Code of Criminal Procedure and

result in a prison sentence”).  Here, Defendants accused Punturo of extortion, a 20-year felony, MCL

750.213, and antitrust violation, nominally a misdemeanor but punishable by up to two years of

imprisonment, MCL 445.779.  Thus, although Plaintiffs have pleaded special damages, they need

not prove any, under applicable law, because damages are presumed under the per se standard for

their claims.  Burden v Elias Bros, 240 Mich App 723; 613 NW2d 378 (2000).

B. Defendants’ arguments fail.

1. Fair reporting privilege does not apply.   In support of this argument, Defendants

cite Bedford v Witte,  – Mich App –, – NW2d –, 2016 WL 6884212 (2016)( Exhibit E).  In that case,

the court held that the privilege applied to the filing of the complaint and its publication on the filing
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attorneys’ website, but also held that it did not apply where the Defendant’s media  comments were

“an expansion beyond the public record.”  The court stated:

Witte’s comments did not merely summarize what was alleged—but not yet
adjudicated—in the federal complaint. He stated that “we can say with certainty” that
plaintiffs broke the law in various ways. Given the level of certainty expressed, we
conclude that his words did alter the effect the literal truth would have on the
recipient of the information, and thus the “fair and true” standard in MCL
600.2911(3) was not satisfied.

In the instant case, Defendants claim they are in the clear, merely because they did not

actually utter the words “we can say with certainty” when accusing Punturo of crimes.  Yet,

Defendants said Punturo committed crimes “with certainty” – “the contract . . . violates the Michigan

Antitrust Reform Act”; “there was extortion for the past two years”; “correspondence showed . . .

significant extortion”; “I realized it violated antitrust laws”; “I recognized extortion”; “paying the

extortion money”; “Punturo flagrantly violated antitrust laws”; “glad the attorney general takes

antitrust violations and extortion seriously”; “this is an antitrust violation”; “this is extortion”; “I was

being extorted.”  Thus, under the very case cited by Defendants, summary disposition is not proper.

As the court in Merritt v Thompson (In re Thompson), 162 BR 748, 764 (Bankr ED MI 1993) stated:

[I]t would appear that Thompson is correct in arguing that she can be held liable for
defamation only to the extent that she provided McClellan with information that
could not be gleaned from the public record of the state-court action.

However, Thompson overlooks an important distinction in making this argument.
There is a subtle but fundamental difference between saying “I testified at trial that
X is a pervert” versus “X is a pervert.”  Because the latter assertion describes the
speaker’s present state of mind, it clearly goes beyond the simple recitation of a fact
that can be verified by reference to court documents.  And Thompson's statements
to McClellan were more in the nature of a reaffirmation of her suspicions about
Merritt, rather than a neutral account of allegations made in state court.

In Timmis v Bennett, 352 Mich 355, 365; 89 NW2d 748, 753 (1958), the court held that an

attorney’s statements in a letter regarding which he contemplated bringing suit were not privileged,
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because the privilege does not apply to statements “not uttered in the course of a judicial proceeding”

and that “[a] repetition of privileged words uttered in the course of judicial proceedings, when no

public or private duty requires an attorney to repeat them, may place him on the same footing as

anyone else who utters defamatory statements about another.”  Here, as to Defendant Kern, there was

certainly no such duty to repeat anything – indeed, MRPC 3.6 prohibits any “extrajudicial statement

that the lawyer knows or reasonably should know will be disseminated by means of public

communication and will have a substantial likelihood of materially prejudicing an adjudicative

proceeding in the matter,” which expressly includes a statement that relates to “(1) the character,

credibility, reputation, or criminal record of a party, [or] of a suspect in a criminal investigation . .

.; and (4) any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or

proceeding that could result in incarceration.”  Indeed, Rule 3.6 even prohibits a statement to the

press “(6) . . . that a defendant has been charged with a crime, unless there is included therein a

statement explaining that the charge is merely an accusation and that the defendant is presumed

innocent until and unless proven guilty.”1

Thus, summary disposition as to liability, for defamation per se, should be granted to Plaintiff

Punturo, not Defendants, pursuant to MCR 2.116(I)(2).

2. Defendants’ statements were not mere opinion or hyperbole.  This defense is

easily rejected.  First, our Court of Appeals has stated that ‘the United States Supreme Court has

rejected the idea that all statements of opinion are protected and has directed that the defamatory

statement must be provable as false to be actionable.”  Kevorkian v Am Med Ass’n, 237 Mich App
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1, 5; 602 NW2d 233, 236 (1999).  If a statement is purely opinion it is not actionable, but a protected

“opinion” means something that is purely a subjective assertion (“in my opinion Mayor Jones shows

his abysmal ignorance by accepting the teachings of Marx and Lenin” – not actionable) versus

factually verifiable statements (“In my opinion Mayor Jones is a liar”– actionable).  Id.

Defendants essentially argue that every accusation of criminal conduct, especially by a

lawyer, is a protected “opinion.”  Aside from the absurdity of vitiating the established per se rule for

accusations of criminal conduct, “[d]irect accusations or inferences of criminal conduct or

wrongdoing are not protected as opinion . . . .  There is no First Amendment protection for ‘a charge

which could reasonably be understood as imputing specific criminal conduct or other wrongful

acts.’”  Hodgins v Times Herald Co, 169 Mich App 245, 253-254; 425 NW2d 522, 527 (1988).  As

the court stated in Kevorkian, actionable statements include “direct accusations or inferences of

criminal conduct [citing Hodgins].  Language that accuses or strongly implies that someone is

involved in illegal conduct crosses the line dividing strongly worded opinion from accusation of a

crime.”  Kevorkian, 237 Mich App at 8, 602 NW2d at 237.

Nor can Defendants’ statements be viewed as mere rhetorical hyperbole, – “[e]xaggerated

language used to express opinion, such as ‘blackmailer,’ ‘traitor’ or ‘crook,’” that  “does not become

actionable merely because it could be taken out of context as accusing someone of a crime.”  Id.

Punturo, who had been sued for antitrust violations and who was being prosecuted for extortion, is

not taking Defendants’ accusations “out of context” – just the opposite.  The context in which

Defendants’ statements were actually made clearly shows their meaning as defamation per se.2
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3. Statements of attorney are attributable to client.  First, as noted above, many of

the defamatory statements were made directly by the Boyers, including Danielle Boyer, e.g., “the

Boyers say they were tired of living in fear and went to a lawyer who discovered anti-trust law

violations”; “Boyer maintains . . . I was being extorted.”  Second, Boyers cite only two general

principal-agent cases, neither of which involve attribution of the statements of an attorney to a client.

Applicable case law shows that Boyers are liable for their attorney’s statements.  In Foster v Wiley,

27 Mich 244; 15 Am Rep 185 (1873), the client was sued for an improper execution against the

plaintiff’s property issued by his lawyer.  The court characterized the lawyer’s action as a “naked

tort,” and observed that the defendant’s claim, just like Boyers’ in this case, was that “no

presumption of his client’s agency can be indulged in, and he alone must be held responsible for the

trespass which followed, unless affirmative evidence is given that the client was consenting to his

action.”  Id., 27 Mich at 247.  The court rejected this claim and held the client liable, stating:

A plaintiff can never be held to intend a trespass to third persons; but when one puts
his case against another into the hands of an attorney for suit, it is a reasonable
presumption that the authority he intends to confer upon the attorney includes such
action as the latter, in his superior knowledge of the law, may decide to be legal,
proper and necessary in the prosecution of the demand, and consequently whatever
adverse proceedings may be taken by the attorney are to be considered, so far as they
affect the defendant in the suit, as approved by the client in advance, and therefore
as his act, even though they prove to be unwarranted by the law.

Id. at 249.  See also Brown v Spiegel, 156 Mich 138, 142; 120 NW 579 (1909)(“[a] general authority

to commence suits will warrant an attorney in attaching property, and render the client liable for any

damages”); Capital Dredge and Dock Corp v City of Detroit, 800 F2d 525, 533 (CA 6 1986)(“the

client is generally responsible for the attorney’s actions even though the client has not authorized the

attorney to commit the tortious acts” unless “the attorney ‘has no purpose of serving the [client’s]

interests’”)(applying Michigan law).
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Courts in other States have reached similar holdings in the specific context of defamation and

other tort cases.  Union Mut Life Ins Co v Thomas, 83 F 803, 806 (CA 9 1897)(libelous statements

made by “duly-authorized counsel of the insurance company, in an action pending against it, must

be presumed, until the contrary is shown, to have been the answer of the insurance company, and to

contain matter duly authorized by it”); Med Informatics Engg, Inc v Orthopaedics Ne, PC, 458 F

Supp 2d 716, 727 (ND Ind 2006) (client “could potentially be liable for [his attorney] Hohman’s

statement if Hohman acted within the scope of his authority as [client’s] agent”); SouthTrust Bank

v Jones, Morrison, Womack & Dearing, PC, 939 So 2d 885, 905–06 (Ala Civ App 2005)(in a

malicious prosecution and abuse of process case, holding “a [client] principal is liable for the

intentional torts of its [attorney] agent-even if the agent’s acts were unknown to the principal, were

outside the scope of the agent’s authority, and were contrary to the principal’s express directions-if

the agent's acts were in furtherance of the principal’s business and not wholly for the gratification

of the agent’s personal objectives”); Racoosin v LeSchack & Grodensky, P C, 103 Misc 2d 629, 634;

426 NYS2d 707 (1980)(wilful interference with property case – “once Consolidated Edison

authorized Grodensky to collect this claim, it became liable for his tort under familiar principles of

principal and agent; and it is no defense that it did not authorize the commission of a tort”).

In the case at bar, Boyers have cited to no law remotely implying that they are not liable for

the acts of their retained legal counsel.  And although Michigan law is clear that such liability is not

dependent upon Boyers having granted Kern authority to defame Punturo or even knowing that he

was doing it, the facts pleaded make it clear that Boyers stood arm in arm with Kern, making their

own concurrent defamatory statements; that Kern’s statements were not outside the scope of his

authority as Boyers’ agents; and that Kern’s statements were in no way “wholly for the gratification

of [his] personal objectives.”  Indeed, Kern’s statements to the press after Punturo’s arraignment on
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May 10, 2016, were simply in fulfillment of his threat to make them if Punturo did not pay Boyers

$750,000.  In sum, there is no question of Boyers’ liability for their attorney’s defamatory statements,

which were calculated to extract money from Punturo to be paid to Boyers.

4. Kern’s statements in settlement negotiations are admissible.  Simply, MRE 408

prohibits evidence of settlement negotiations “to prove liability for or invalidity of the claim or its

amount.”  Punturo is not proffering Kern’s statements to prove he only owed Boyers $750,000, but

rather, to show that Boyers are liable for Kern’s statements as outlined above, and Defendants’ actual

and common law malice and reckless disregard for the truth of their statements by demonstrating

their improper profit motive – as opposed to any “fair reporting” or other benign motive.3

5. Plaintiffs are not public figures.  Defendants do not say whether they claim

Plaintiffs are general or limited public figures – but they are neither.  First, designation as a

“general-purpose public figure” “has been applied sparingly by courts.  Courts have tended to limit

the designation to those persons whose names have become household words.”  Bufalino v Detroit

Magazine, Inc, 433 Mich 766, 788–89; 449 NW2d 410, 420 (1989).4  “Absent clear evidence of
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general fame or notoriety in the community, and pervasive involvement in the affairs of society, an

individual should not be deemed a public personality for all aspects of his life.  It is preferable to

reduce the public-figure question to a more meaningful context by looking to the nature and extent

of an individual's participation in the particular controversy giving rise to the defamation.”  Id., 433

Mich at 781; 449 NW2d at 416–17 (citing Gertz v Robert Welch, Inc, 418 US 323 (1974)).  As to

this “limited public figure” concept, the Michigan Court of Appeals has stated:

A private person becomes a limited-purpose public figure when he voluntarily injects
himself or is drawn into a particular public controversy and assumes a special
prominence in the resolution of that public controversy.  However, a private
individual is not automatically transformed into a limited-purpose public figure
merely by becoming involved in or associated with a matter that attracts public
attention; the court must look to the nature and extent of the individual’s
participation in the controversy.

Hodgins v Times Herald Co, 166 Mich App 245, 256-257; 422 NW2d 522, 528 (1988)(internal

citations omitted).

Plaintiffs in this case have not “voluntarily injected” themselves into any public controversy,

nor have they “assumed special prominence” in resolution of any public controversy.  At most, as

the result of Defendants’ media blitz, they may have unwittingly become “involved in or associated

with a matter that attracts public attention.”  The court’s analysis in Bufalino is instructive:

Bufalino has brought actions in the past against others for allegedly defaming him,
but such resort to legal process does not make him a public figure for the purposes
of that particular controversy even if such actions were newsworthy.  Bufalino in his
capacity as an attorney might have represented notorious clients. But this would not
render him a limited-purpose public figure respecting organized crime, even if such
representation was a matter of media interest and notice.
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Bufalino, supra, 433 Mich at 790; 449 NW2d at 421.  The best that Defendants can do is allege that

Punturo has been involved in other suits in the past, and that the extortion and antitrust cases against

him, that he obviously did not institute, attracted some public attention.  Under the above-cited

standards, this is insufficient to change his private figure status.

Moreover, even if Plaintiffs were public figures, this would not support dismissal of their

claims; instead, it might require them to establish actual malice.5  Plaintiffs’ pleadings are more than

sufficient on this.  In addition to the demonstrated improper profit motives of Defendants, Plaintiffs

have shown (1) outright knowing falsehoods, e.g., the claims that Punturo told Boyer “I will crush

you,” “make your life a living hell,” “bury you”; “mentioned the word ‘demise’ probably a dozen

times”; (2) at least reckless accusations of antitrust violations based upon (a) claiming as illegal, a

lease contract not severely restraining trade, pursued by Boyer (at the same time he was chasing at

least three other parties for a similar deal), drafted by Boyer, signed by Boyer, and benefiting Boyer

by eliminating Plaintiffs as parasailing competitors, and (b) “monopoly” claims against Plaintiffs

who had no parasailing market share, or even a boat to compete with Boyer at all, much less with

“unfair competition”; and (3) at least reckless accusations of extortion despite the utter lack of (a)

any “threat” other than to legally compete with Boyer, a constitutionally protected activity,6 or (b)
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any credible claim that Boyer signed the lease against his will7 – all of which are basic elements of

an extortion claim.  People v Harris, 495 Mich 120; 845 NW2d 477 (2014).  That these accusations

were recklessly false is supported by their immediate rejection – on (C)(8) dismissal and at a

criminal preliminary examination – by this Court and the District Court.

IV. Conclusion.

It is clear that unkind words were spoken by both sides of this case against the other.

However, this case is not a kindness contest.  In their zeal to part Plaintiffs from $750,000 of their

money, Defendants repetitively, deliberately, aggressively and publicly defamed Plaintiffs.  All of

the defenses they assert in their motions lack legal merit.  Accordingly, Plaintiffs request that this

court deny the motions, award them their costs and fees, and grant Plaintiffs partial summary

disposition pursuant to MCR 2.116(I)(2), for liability of Defendants on Plaintiffs’ claims of

defamation per se.

Date: April 24, 2017 MOOTHART & SARAFA, PLC

By: /s/ Jonathan R. Moothart                      
            Jonathan R. Moothart (P40678)
            Attorney for Plaintiffs

     9815 Miami Beach Rd.
     P.O. Box 243
     Williamsburg, MI 49690-0243    
     (231) 947-8048
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STATE OF MICHIGAN 
 

IN THE 13TH CIRCUIT COURT, COUNTY OF GRAND TRAVERSE 
 
BRYAN PUNTURO AND FAWN PUNTURO, 
husband and wife, 
 
and 
 
B&A HOLDINGS, LLC d/b/a ParkShore Resort, 
a Michigan limited liability company, 
 
    Plaintiffs,     Case No: 17-32008-CZ 
         Hon. Thomas G. Power 
v 
 
BRACE KERN, 
an individual, 
 
and 
 
SABURI BOYER AND DANIELLE KORT, f/k/a 
Danielle Boyer, 
individuals, 
 
   Defendants. 
_____________________________________/ 
MOOTHART & SARAFA, PLC 
JONATHAN R. MOOTHART (P40678) 
Attorney for Plaintiffs 
9815 Miami Beach Road. P.O.Box 243 
Williamsburg, MI  49690 
(231) 947-8048 
 

COLLINS EINHORN FARRELL PC 
MICHAEL J. SULLIVAN (P35599) 
JONATHAN B. KOCH (P80408) 
Attorney for Defendant Brace Kern 
4000 Town Center, 9th Floor 
Southfield, MI  48075 
(248) 355-4141 
 

 

 

_____________________________________/ 
 

Defendant Brace Kern’s Reply to Plaintiffs’ Response to His  
Motion for Summary Disposition 

R
eceived on 4/27/2017 at 12:21 PM
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1. Kern’s allegedly defamatory statements “substantially represented” the 
accusations of criminal and civil misconduct raised in the Boyers’ civil suit and the 
Attorney General’s criminal prosecution.  So the statutory “fair reporting” 
privilege protects Kern’s statements and the Punturos’ defamation claim fails as a 
matter of law. 
 
In their response, the Punturos assert that Kern’s statements weren’t protected by the 

statutory fair reporting privilege because he didn’t preface everything he said in the news 

interviews with the phrase “we have alleged.”1 They’re wrong. Michigan’s statutory fair-

reporting privilege protects “fair and true” reports of matters contained in records that are 

generally available to the public.  MCL 600.2911(3). But a report doesn’t have to quote the 

public record verbatim for a statement to be privileged. Rather, the privilege applies as long as 

the “information…substantially represent[s] the matter contained in the court records.” 

Northland Wheels Roller Skating Center, Inc v Detroit Free Press, Inc, 213 Mich App 317, 325-326; 539 

NW2d 774 (1995) (emphasis added). This standard is met “where the ‘gist’ or the ‘sting’ of the 

article is substantially true, that is, where the inaccuracy does not alter the complexion of the 

charge and would have no different effect on the reader.” Id.  

The Punturos contend that Bedford v. Witte, ___ Mich App ___; ___ NW2d ___ (2016) 

(Docket Nos. 327372, 327373),2 supports their argument that Kern’s statements weren’t 

privileged because of the level of certainty he expressed. It doesn’t. In Bedford, the Court of 

Appeals held that the fair reporting privilege didn’t apply because the defendant’s 

comments—“that ‘we can say with certainty’ that plaintiffs broke the law in various ways”—

didn’t “merely summarize what was alleged…in the federal complaint.” Id. The panel reasoned 

that because of the increased “level of certainty expressed…his words did alter the effect the 

literal truth would have on the recipient of the information.” Id. But, despite the Punturos’ 

assertion to the contrary, Kern didn’t say anything like that here nor did his allegedly 

                                                 
1 Punturos’ Response at 1. 
2 Attached as Exhibit 9 to Kern’s Motion. 
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defamatory statements express an increased level of certainty. He merely used declarative 

sentences that repeated the allegations raised in the Boyers’ underlying complaint and in the 

Attorney General’s case against Punturo—e.g., “I realized it violated antitrust laws,” “I 

recognized extortion,” “this is an antitrust violation,” “this is extortion.”3 While those are 

statements, they weren’t made “with certainty.4  

The Punturos’ reliance on Timmis v Bennett, 352 Mich 355 (1958), and In re Thompson, 162 

BR 748 (ED BR, 1993) is also misplaced because both were decided before the Court of 

Appeals clarified the “substantially represents” standard in 1995 in Northland Wheels. 

Furthermore, Timmis dealt with the common law judicial proceedings privilege rather than the 

statutory fair reporting privilege and was decided thirty years before the Legislature 

broadened the fair reporting privilege by amending § 2911(3). 1988 PA 396 (Effective January 1, 

1989). Thompson is also distinguishable—not only did it apply an outdated standard, it’s not 

even a Michigan case.5 

In their response, the Punturos completely ignore the correct standard for determining 

if the fair reporting privilege applies to this case—i.e., whether Kern’s statements 

“substantially represent[ed]” the matters contained in the Boyers’ (and the Attorney 

General’s) pleadings. See Northland Wheels, 213 Mich App at 325-326. And when the correct 

standard is applied, it’s clear that the fair reporting privilege protects Kerns’ statements.  

The Punturos’ maintain that Kern defamed them by accusing them of anti-trust 

violations and extortion. But that’s exactly what the Boyers and the Attorney General accused 

                                                 
3 Complaint at ¶30, Attached as Exhibit 1 to Kern’s Motion. 
4
 The Bedford Court didn’t limit the fair reporting privilege to when a defendant prefaced his comments with “we 

have alleged.” Instead, it reaffirmed the “substantially represent” standard from Northland Wheels. Bedford, slip op at 
5. 
5 The Punturos’ also claim that Kern violated Michigan Rule of Professional Conduct 3.6. But, even assuming that 
Kern violated the MRPC (he didn’t), the Punturos’ allegation that Kern violated MRPC 3.6 is just a distraction 
from the dispositive issue in this case—i.e., whether Kern’s statements substantially represented the allegations 
contained in the underlying lawsuit—because violations of the MRPC don’t give rise to a civil cause of action. 
MRPC 1.0(b); Watts v Polaczyk, 242 Mich App 600, 607 n 1; 619 NW2d 714 (2000). 
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Punturo of doing in the underlying lawsuit and criminal prosecution.  The Attorney General 

charged Punturo with felony extortion and the Boyers claimed that Punturo engaged in 

“threats, coercion, extortion, antitrust violations, and vulgar correspondence,” violated 

Michigan’s criminal law against extortion, MCL 750.213, and flagrantly violated MCL 445.772 

and MCL 445.723 of the Michigan Antitrust Reform Act. 6 

Even if Kern didn’t repeat the allegations of criminal and civil misconduct verbatim, at 

the very least, Kern’s statements “substantially represent[ed] the matter contained in the court 

records”—i.e., the allegations that Punturo engaged in “extortion and antitrust violations.”7 

See Northland Wheels, 213 Mich App at 325-326. Furthermore, nothing that Kern said in any of 

the news articles—nor the level of certainty he expressed—would change the “gist” or the 

“sting” of the Boyers’ allegations of criminal and civil misconduct or have a “different effect on 

the reader.” See id. Consequently, the fair reporting privilege contained in MCL 600.2911(3) 

protects Kerns’ statements. So the Punturos’ defamation claim—and, by extension, their entire 

case8—fails  as a matter of law and must be dismissed. 

2. To the extent Kern’s statements didn’t “substantially represent” the Boyers’ and 
Attorney General’s allegations of criminal and civil misconduct against Punturo, 
they were simply expressions of opinion or rhetorical hyperbole. 
In the underlying lawsuit, the Boyers alleged that Punturo committed extortion and 

violated antitrust laws. And the Attorney General charged Punturo with felony extortion. To 

the extent Kern’s statements accused Punturo of extortion or antitrust violations, they 

“substantially represent” the allegations in the Boyers’ pleadings and the Attorney General’s 

extortion charges, and thus, were a statutorily privileged “fair and accurate” reporting of a 

public record. MCL 600.2911(3). Alternatively, to the extent that Kern didn’t just reiterate the 

allegations in the Boyers’ pleadings or the Attorney General’s extortion charges, his statements 

                                                 
6 Underlying Complaint at ¶¶17-18, 42, 45 (Attached as Exhibit 6 to Kern’s Motion); Michigan Attorney General 
Press Release (Attached as Exhibit 3 to Kern’s Motion). 
7 Underlying Complaint at ¶32. 
8 In their response, the Punturos’ don’t dispute that any defenses that apply to their defamation claim apply with 
equal force to all of their remaining claims because they’re based on the same privileged and protected statements.  
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were nothing more expressions of subjective opinion about Punturo’s treatment of the Boyers 

or mere “rhetorical hyperbole” said in the context of a hotly-contested lawsuit.  

The Punturos argue that the opinion and rhetorical hyperbole defenses asserted by 

Kern are “invalid because [Kern] did not merely generally accuse Punturo of being a bad 

guy….[But] [r]ather, [he] unequivocally accused him of criminal acts.”9  But they can’t have it 

both ways. Kern asserted subjective opinion and rhetorical hyperbole arguments as 

alternatives to his statutory fair reporting privilege argument. If Kern’s statements reiterated 

the allegations in the Boyers’ underlying civil case or the Attorney General’s criminal 

prosecution —i.e., because they accused Punturo of criminal or civil wrongdoing—they were 

privileged under § 2911(3). But to the extent Kern’s statements are alleged to have deviated 

somewhat from the underlying complaint—e.g., there was daylight between the pleadings and 

Kern’s use of declarative sentences or references to Punturo’s verbal threats—they were 

nothing more than his subjective opinion or rhetorical hyperbole. Either way, they fail to state 

a valid claim of defamation and summary disposition is warranted. 

COLLINS EINHORN FARRELL PC 
BY: /s/ Jonathan B. Koch   

      MICHAEL J. SULLIVAN (P35599) 
JONATHAN B. KOCH (P80408) 
Attorneys for Defendant Brace Kern 
4000 Town Center, 9th Floor  
Southfield, MI 48075 

      (248) 355-4141 
April 27, 2017     Michael.Sullivan@ceflawyers.com  
      Jonathan.Koch@ceflawyers.com   

PROOF OF SERVICE 
 
The undersigned certifies that the foregoing instrument was 
served upon all parties to the above cause to each of the attorneys 
of record herein at their respective addresses disclosed on the 
pleadings this 27th day April, 2017 
 
By:             U.S. Mail 
              Hand Delivered 
  __x___ TrueFiling (E-filing) 

 
____/s/ Sue L. Lustig___________________ 
Sue L. Lustig 

                                                 
9 Punturos’ Response at 1. 
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STATE OF MICHIGAN

IN THE 13TH CIRCUIT COURT, COUNTY OF GRAND TRAVERSE

BRYAN PUNTURO AND FAWN PUNTURO,
husband and wife,

File No: 17 -   32008  - CZ
and Hon. Thomas G. Power

B&A HOLDINGS, LLC d/b/a ParkShore Resort,
a Michigan limited liability company,

Plaintiffs, Plaintiffs’ Surreply to Defendants’
Replies Regarding Motions for
Summary Disposition And Cross 

v Motion for Partial Summary
Disposition Pursuant to 
MCR 2.116(I)(2)

BRACE KERN,
an individual,

and

SAUBURI BOYER AND DANIELLE KORT, f/k/a
Danielle Boyer,
individuals,

Defendants.
_______________________________________________________________________/
Jonathan R. Moothart (P40678) Jay Zelenock (P58836)
Moothart & Sarafa, PLC Jay Zelenock Law Firm PLC
Attorneys for Plaintiff Attorneys for Defendants Boyer & Kort
9815 Miami Beach Rd. 160 East State Street, Suite 203
P.O. Box 243 Traverse City, MI 49684
Williamsburg, MI 49690 (231) 929-9529
(231) 947-8048 jay@zelenocklaw.com
jon@moothartlaw.com

Michael J. Sullivan (P35599) Phillip K. Yeager (P33761)
James J. Hunter (P74829) Yeager Davison & Day, PC
Collins Einhorn Farrell PC Attorney for Defendant Kern
Attorneys for Defendant Kern 4690 Fulton St., Suite 102
4000 Town Center, 9th Floor Ada, MI 49301-8454
Southfield, MI 48075 (616) 949-6252
(248) 355-4141 pky@ydd-law.com
Michael.Sullivan@CEFLawyers.com
_______________________________________________________________________/

R
eceived on 4/28/2017 at 12:37 A
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Plaintiffs submit the following brief list of bullet points in surreply to Defendants’ responses.

1. Kern’s ethics violations are relevant to, but not the basis of, Plaintiffs’ claims.

Notably, other than Kern’s conclusory statement that “he didn’t” violate Rule 3.6 (reply,

footnote 5) Defendants do not even attempt to argue that Kern complied with that rule.  Boyers claim

relevant (without citation to any authority) that they were not “neutrals” and that “the public

understands the role of attorneys as ‘advocates,’” but the point is, Rule 3.6 makes clear that the

attorney’s role as an “advocate” expressly excludes the statements made by Kern to the press.

More importantly, Plaintiffs did not sue Kern for violating the ethics rules.  Suit was filed

for Kern’s defamatory comments to the media, as detailed in the complaint.  Thus, Boyers’ claim

that they are not “liable for [Kern’s] violations of the Rules of Professional Conduct” (reply, pp. 4-5)

is inapposite.  Kern’s observation, in footnote 5 of his reply, that “violations of the MRPC don’t give

rise to a civil cause of action,” is irrelevant for the same reason.

And, although Plaintiffs’ causes of action are not dependent upon proof of Kern’s ethics

violations, those violations are relevant in this case as evidence of recklessness or negligence.  In

CenTra, Inc v Estrin, 538 F3d 402 (CA 6 2008)(Exhibit H), a suit for breach of contract, fiduciary

duty, and malpractice, the court cited decisions of the Michigan Court of Appeals and held that

although “a violation of Michigan's Rules of Professional Conduct does not by itself give rise to an

actionable claim,” id. at 410, and “a plaintiff cannot seek damages for a violation of the Michigan

Rules of Professional Conduct,” such a violation “may be probative in establishing an independent

cause of action,” id., citing Evans & Luptak, PLC v Lizza, 251 Mich App  187, 650 N.W.2d 364

(2002)(holding fee agreement unenforceable as contrary to rules, stating the rules are admissible and

relevant under Michigan law);  Recker v Malson, dkt no 268230, 2006 WL 2380960, at *3 (Mich
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App Aug17, 2006)(Exhibit I)(“plaintiffs do not rely solely on the rules to establish their claim, but

instead refer to the rules only as evidence of the standard of care”); Deluca v Jehle, dkt no 266073,

2007 WL 914350 at *2-*3 (Mich App March 27, 2007)(Exhibit J)(no error in the trial court’s jury

instruction that “[i]f you find the defendant violated the Michigan Rules of Professional Conduct you

may infer that the defendant was negligent”).  See also Trierwiler v Varnum, Riddering, Schmidt &

Howlett, LLP, dkt no 256511, 2006 WL 1161546 at *7 (Mich App May 2, 2006)(Exhibit K)(MRPC

“admissible as evidence in a malpractice action, where they are relevant to the alleged deficient

conduct at issue and where their probative value is not outweighed by their prejudicial effect”).

Here, MCL 600.2911(7) expressly authorizes a defamation action based upon a statement

that “was published negligently, ” and recklessness supports actual malice.  Put bluntly, given the

prohibitions of MRPC 3.6, Kern had no business saying what he said to the media; violating the

ethics rules is a reckless thing for a lawyer to do; and this violation, although not actionable in itself,

is nevertheless at least evidence of recklessness or negligence.

Additionally, as noted in Plaintiffs’ response, to the extent Kern might claim he had a duty

or right to defame Plaintiffs to the media, his violation of Rule 3.6 rebuts such a claim.  Again,

however, this supports, but does not constitute, Plaintiff’s causes of action.

2. Plaintiff’s failure to sue the media or the Attorney General is irrelevant.  Boyers

cite no law holding that a Plaintiff’s failure to sue other potentially liable defamation defendants

entitles the sued defendants to summary disposition.  For what it is worth, first, suit against the

Attorney General, who was eminently careful with his press release and otherwise enjoys nearly

complete immunity, would be ridiculous based on facts known to Plaintiffs at present.  As for the

media, what they did was report what Boyers and Kern said to them; and, presumably unlike the
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media, Boyers and Kern knew or should have known their statements to be false and/or reckless.

Given the proof issues involved in claiming that the media were negligent or reckless in publishing

what the putative victims and their attorney told them, Plaintiffs simply decided that discretion might

be the better part of valor, and sued the people initially responsible for publishing the defamation.

3. Northland Wheels supports Plaintiffs’ claims.  Kern relies heavily on this case, but

it actually supports Plaintiffs’ position.  In Northland Wheels, the Court of Appeals held first that

news reports of police records of shootings outside the plaintiff’s business were not actionable under

the fair reporting privilege, because they were merely a “fair and true report of police records.”  Id.,

213 Mich App at 327; 538 NW2d at 779.

However, the Court of Appeals also held that some of the defendants’ statements were not

protected by the privilege, because they “may imply that plaintiff’s skating rink is unsafe because

a shooting occurred outside the rink and neighbors mentioned that problems do occur when young

people congregate in the area,” and they were “not gleaned from police records about the shooting.”

Id., 213 Mich App at 328; 539 NW2d at 779–80.  The court nevertheless affirmed dismissal –

because the article did not imply that the plaintiff “participated in, encouraged, or negligently

permitted the shooting to occur on its outdoor premises ,” “it is not defamatory to say that the victims

were shot in or near plaintiff’s parking lot.”  Id., 213 Mich App at 328; 539 NW2d at 780. 

Obviously, Northland Wheels is simply inapposite on its facts, and to the extent it might

apply, it holds that merely “implying” that which is not directly taken from public records is outside

the privilege.  In the instant case, Defendants went much further than implication of questionable

conduct – they claimed with absolute certainty that Punturo had committed crimes.
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4. Kern’s statements were not mere opinion or hyperbole.

Kern claims that “to the extent that Kern didn’t just reiterate the allegations in the Boyers’

pleadings or the Attorney General’s extortion charges, they were nothing more [than] expressions

of subjective opinion about Punturo’s treatment of the Boyers or mere ‘rhetocial hyperbole’ said in

the context of a hotly-contested lawsuit.”  Yet, as noted in Plaintiffs’ response, “[d]irect accusations

or inferences of criminal conduct or wrongdoing are not protected as opinion . . . . There is no First

Amendment protection for ‘a charge which could reasonably be understood as imputing specific

criminal conduct or other wrongful acts.’”  Hodgins v Times Herald Co, 169 Mich App 245,

253-254; 425 NW2d 522, 527 (1988).  “Language that accuses or strongly implies that someone is

involved in illegal conduct crosses the line dividing strongly worded opinion from accusation of a

crime.”  Kevorkian, 237 Mich App at 8, 602 NW2d at 237.  Especially when uttered by a licensed

attorney, such “opinions” are simply per se defamation.

Moreover, whether or not something is “hyperbole” is not determined by how “hotly

contested” a dispute between the plaintiff and defendant might have been; rather, it is assessed based

upon whether the words uttered are “provable as false.”  “She is an unfit mother” is hyperbole;

“Punturo flagrantly violated antitrust laws,” “there was extortion for the past two years,” “I realized

it violated antitrust laws,” “I recognized extortion,” “correspondence showed . . . significant

extortion,” “paying the extortion money,” “glad the attorney general takes antitrust violations and

extortion seriously,” “this is an antitrust violation,” “this is extortion,” and “I was being extorted”;

fall into the actionable category.
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5. Boyers are liable for their attorneys’ statements.

Although scorning Plaintiffs’ citations to “cases from the 1800’s and from other States,”

Boyers provide the Court with absolutely no contrary authority.  The best that they can do is to

mischaracterize Plaintiffs’ claims as stating “a client is liable for an attorney’s violation of the

Michigan Rules of Professional Conduct.”  Summary disposition on this legal issue is therefore

appropriate in favor of Plaintiffs.

6. Plaintiffs are entitled to partial summary disposition and sanctions.

Defendants’ reply briefs demonstrate that Plaintiffs are entitled to summary disposition as

to liability.  Defendants unequivocally made public accusations, to the media, of the commission of

crimes, that were proved false, in court.  Defendants have no defense to this per se part of Plaintiffs’

claims.  And, the reply briefs also demonstrate the frivolous character of Defendants’ motions.  They

challenge nearly none of Defendant’s response arguments, and the challenges they do make, show

clearly that these motions should never have been filed.

Accordingly, Plaintiffs request that this court deny the motions, award them their costs and

fees, and grant Plaintiffs partial summary disposition pursuant to MCR 2.116(I)(2), for liability of

Defendants on Plaintiffs’ claims of defamation per se.

Date: April 28, 2017 MOOTHART & SARAFA, PLC

By: /s/ Jonathan R. Moothart                      
            Jonathan R. Moothart (P40678)
            Attorney for Plaintiffs

     9815 Miami Beach Rd.
     P.O. Box 243
     Williamsburg, MI 49690-0243    
     (231) 947-8048
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MICHIGAN SUPREME COURT 
APPEAL FROM THE COURT OF APPEALS 

BRYAN PUNTURO FAWN PUNTURO, and 
B&A HOLDINGS, LLC, d/b/a  
ParkShore Resort, LLC, 

Plaintiffs/Appellees, MSC: 158755 
v COA: 338728 

Grand Traverse CC: 17-032008-CZ 
BRACE KERN and SABURI BOYER, 

Defendants, 
and 

DANIELLE KORT, f/k/a Danielle Boyer, 
Defendant/Appellant. 

_____________________________/ 

BRYAN PUNTURO FAWN PUNTURO, and 
B&A HOLDINGS, LLC, d/b/a  
ParkShore Resort, LLC, 

Plaintiffs/Appellees, MSC: 158756 
v COA: 338732 

Grand Traverse CC: 17-032008-CZ 
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Michigan Supreme Court 
Lansing, Michigan 

 
Bridget M. McCormack, 

  Chief Justice 
 

David F. Viviano, 
Chief Justice Pro Tem 

 
Stephen J. Markman 

Brian K. Zahra 
Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh, 

Justices 

Order  
November 22, 2019 
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158755-6 
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B & A HOLDINGS, LLC, d/b/a PARKSHORE 
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BRACE KERN, 

Defendant-Appellant, 
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SABURI BOYER and DANIELLE KORT, 
f/k/a DANIELLE BOYER, 

Defendants. 
_________________________________________/ 
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Defendants, 
and 
 
DANIELLE KORT, f/k/a DANIELLE BOYER, 
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_________________________________________/ 
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I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

 
                                                                                         

  
 
 

November 22, 2019 
t1119 

 

  
 

 
 

2 

Clerk 

SABURI BOYER, 
  Defendant-Appellant. 
_________________________________________/ 
 

On order of the Court, the applications for leave to appeal the October 16, 2018 
judgment of the Court of Appeals are considered.  We direct the Clerk to schedule oral 
argument on the applications.  MCR 7.305(H)(1). 

 
The appellants shall file supplemental briefs within 42 days of the date of this 

order addressing:  (1) whether, as a threshold matter, the fair reporting privilege, MCL 
600.2911(3) — which can only be invoked “in a libel action” — applies in a case in 
which the appellants are not the media companies that published the allegedly defamatory 
statements, but are instead the persons who furnished the oral statements to the media; (2) 
whether the Court of Appeals erred in holding that the appellants’ allegedly defamatory 
statements to the media regarding the pending litigation were not protected under the fair 
reporting privilege; (3) whether Bedford v Witte, 318 Mich App 60 (2016), was wrongly 
decided; and (4) whether the standards for application of the statutory fair reporting 
privilege are different for statements made by an attorney or by a layperson-litigant.  In 
addition to the brief, the appellants shall electronically file appendices conforming to 
MCR 7.312(D)(2).  In the brief, citations to the record must provide the appendix page 
numbers as required by MCR 7.312(B)(1).  The appellees shall file a supplemental brief 
within 21 days of being served with the appellants’ briefs.  The appellees shall also 
electronically file an appendix, or in the alternative, stipulate to the use of the appendices 
filed by the appellants.  Replies, if any, must be filed by the appellants within 14 days of 
being served with the appellees’ brief.  The parties should not submit mere restatements 
of their application papers. 

 
The time allowed for oral argument shall be 30 minutes:  15 minutes for 

appellants, to be divided at their discretion, and 15 minutes for appellees.  MCR 
7.314(B)(1). 

 
 Persons or groups interested in the determination of the issues presented in this 
case may move the Court for permission to file briefs amicus curiae.  Motions for 
permission to file briefs amicus curiae and briefs amicus curiae regarding these cases 
should be filed in Punturo v Kern, Docket No. 158749, only and served on the parties in 
both cases.    
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2010 WL 2016310
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

John H. UNDERHILL, Plaintiff–Appellant,
v.

James T. SEIBERT, Defendant–Appellee.

Docket No. 291639.
|

May 20, 2010.

West KeySummary

1 Libel and Slander
Criticism and Comment on Public Matters; 

 Public Figures

Attorney was a public figure, for purposes
of attorney's libel claim against township
treasurer. Attorney voluntarily injected himself
into a public controversy regarding township's
failure to forward employee withholding taxes
to the Internal Revenue Service (IRS) by
attending township board meeting, demanding
an investigation, and accepting position as
township attorney to investigate the matter. The
allegedly libelous statements related to attorney's
handling of the matter, which was a highly public
concern within the township.

Alger Circuit Court; LC No. 07–004554–CZ.

Before: WHITBECK, P.J., and SAWYER and BORRELLO,
JJ.

Opinion

PER CURIAM.

*1  In this defamation action, plaintiff John Underhill
appeals as of right from an order granting summary

disposition to defendant James Siebert under MCR 2.116(C)
(8) and (10). We conclude that the trial court erred in
granting Siebert's motion under MCR 2.116(C)(8). But
because the submitted evidence establishes that (1) Underhill
was a limited-purpose public figure and (2) Underhill cannot
establish that Siebert's statements were made with actual
malice, summary disposition under MCR 2.116(C)(10) was
proper. We affirm.

I. BASIC FACTS AND PROCEDURAL HISTORY

Siebert is the former treasurer for Burt Township. In
2006, it was discovered that Burt Township officials had
not forwarded employee withholding taxes to the Internal
Revenue Service for several years, resulting in substantial
penalties and interest. Underhill, an attorney, attended a
township board meeting and demanded an investigation. The
township ultimately hired Underhill as township attorney to
investigate the matter. As the trial court stated in its opinion,
“[o]ver the course of the next several months, the rumor mill
apparently went into overdrive and the matter of failure to
make payroll contributions apparently morphed into an all out
investigation of matters personal to various Board members.”
It is apparent that Underhill believed that Siebert, as township
treasurer, was ultimately responsible for the withholding tax
matter, as well as other improprieties. However, an auditor
found no evidence of embezzlement, no criminal charges
were ever brought, and the township board ultimately voted
for Underhill to end his investigation.

In November 2006, Siebert sent an email to John Pepin,
a reporter for the Marquette Mining Journal, who had
previously interviewed Siebert and written an article about
the investigation. The email stated in part that an auditor
had investigated the township's financial situation, had found
no evidence of embezzlement, and had opined that the
problem was with “the system,” not with the people involved.
Siebert asserted that “[a]nyone with any concern for this
community would then have ended the investigation.” Siebert
then continued with the following statement, which is the
subject of this defamation action:

However, Queen Karen Bryz [ 1 ]
and King John Underhill not only
continued [the investigation] but made
it a witch hunt, according to Judge
Start [sic] “a one man grand jury.”
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They delayed reporting the results of
the audit and fed the people distorted
information,[ ]half truths, no truths and
downright lies in order to justify their
existance [sic] and continue to be in
charge.

On November 26, 2006, Pepin wrote a newspaper article
concerning the investigation that stated, in pertinent part:

Seibert said an auditor hired to assess the township's
financial situation reported publicly he found no evidence
of embezzlement. Seibert said Bryz and Underhill should
have then ended the probe, but they didn't.

*2  “They delayed reporting the results of the audit and
fed the people distorted information, half-truths, no truths
and downright lies in order to justify their existence and
continue to be in charge,” Seibert said.

Underhill thereafter filed this defamation action against
Siebert. Underhill alleged that Siebert was quoted in the
local newspaper as making untrue and malicious statements
about Underhill, “as set out in the attached exhibit A.”
Exhibit A to the complaint was a copy of Pepin's newspaper
article. Underhill alleged that Siebert had refused to publish
a retraction. Underhill also alleged that he had suffered
damages as a result of the defamation. Underhill did not
quote the defamatory statements in the complaint, nor did he
mention Siebert's email to Pepin.

Siebert moved for summary disposition, alleging that
Underhill had failed to plead his defamation claim with
sufficient specificity. Siebert also alleged that Underhill was
a limited public figure and there were no allegations or
evidence that Siebert had acted with actual malice. Underhill
responded, offering to file an amended complaint setting out
the defamatory statements with more specificity. Underhill
also conceded that he was a limited-purpose public figure, but
proffered facts that he believed showed that Siebert acted with
malice. After hearing oral arguments on the motion, the trial
court decided that Siebert's motion was premature.

Underhill then filed an amended complaint that added
numerous allegations concerning the facts of the underlying
financial controversy. Concerning the defamation, Underhill
alleged that on November 8, 2006, Siebert sent Pepin an
email, and Underhill attached the email to the complaint.

Underhill also quoted in his complaint the defamatory
statement contained in the email. Underhill then alleged
that on November 26, 2006, the newspaper published an
article “quoting the accusations from Siebert's email as
cited above.” Underhill attached the newspaper article to
his complaint. Underhill alleged that Siebert's statements
were false and were made with malice. Underhill alleged
that Siebert's attacks were part of a pattern of conduct
designed to obscure any investigation into Siebert's alleged
wrongdoings. Underhill alleged that Siebert had refused to
publish a retraction of the statements and that Underhill had
suffered damages.

Siebert again moved for summary disposition under MCR
2.116(C)(8) and (C)(10). Siebert argued that, despite filing an
amended complaint, Underhill had failed to plead defamation
with sufficient specificity. Siebert also argued that Underhill
was unable to show actual malice. Underhill responded,
arguing that his amended complaint was sufficiently specific.
Underhill also now argued that there was a factual dispute
concerning whether he was a public figure at the time that
Siebert made his defamatory statements because he had
already resigned. In any event, Underhill argued, there was
evidence that Siebert acted with malice, creating a question
of fact for the jury, and Siebert had failed to show otherwise.

*3  During oral arguments on the motion, defense counsel
focused on deposition evidence indicating that the challenged
statements were true, and that Siebert believed them to be true.
Defense counsel also argued that Underhill had conceded the
public figure issue in his deposition. And defense counsel
withdrew his specificity argument, stating that Underhill had
corrected that defect in his amended complaint.

The trial court found that Underhill's amended complaint
was no more specific than the first concerning the alleged
defamation. The trial court added that Underhill had
“misrepresented” the allegedly defamatory statements by
quoting from Siebert's email to Pepin rather than the
newspaper article. “The only conclusion the Court can reach,
based on the Underhill's pleadings, is that they lack the
requisite detail to support a claim for libel and, therefore, the
claim must be denied.”

The trial court also found that Underhill had admitted
to being a limited-purpose public figure. The trial court
added that, even if he had not so conceded, it would
nevertheless conclude that Underhill was a limited-purpose
public figure because he inserted himself into the controversy
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concerning the township's financial problems. According to
the trial court, this conclusion was confirmed by the fact that
Underhill resigned his position as township attorney when
the investigation was terminated. The trial court went on to
find that Siebert's statements were not made with malice. The
trial court explained that Siebert's email reflected an intent
to provide Pepin with a summary of Siebert's perspectives
and opinions concerning the Burt Township controversy, and
“fails to support a claim by clear and convincing evidence that
actual malice was intended.” Even the particular statement
accusing Underhill of delaying the reporting of the results
of the audit was an expression of opinion rather than an
expression of fact made with reckless disregard of its truth
or falsity. According to the trial court, holding Siebert
liable for such expressions of opinion would have a chilling
effect on First Amendment expression. The trial court was
“satisfied that the specific facts necessary to maintain an
action for libel are unsupported and the general allegations are
clearly unenforceable.” Therefore, the trial court dismissed
Underhill's amended complaint with prejudice. Underhill now
appeals.

II. SUMMARY DISPOSITION UNDER MCR 2.116(C)(8)

A. STANDARD OF REVIEW

Underhill argues that he did state claims on which relief could
be granted and that the trial court erred in finding that his
amended complaint was not “specific enough.”

Under MCR 2.116(C)(8), a party may move for summary
disposition on the ground that the opposing party has failed to
state a claim on which relief can be granted. A motion under
MCR 2.116(C)(8) tests the legal sufficiency of a claim by

the pleadings alone. 2  “All well-pleaded factual allegations
are accepted as true and construed in a light most favorable

to the nonmovant.” 3  The motion “may be granted only
where the claims alleged are ‘so clearly unenforceable as
a matter of law that no factual development could possibly

justify recovery.’ “ 4  A trial court's decision on a motion for

summary disposition is reviewed de novo. 5

B. ANALYSIS

*4  The elements of libel are: “(1) a false and defamatory
statement concerning the plaintiff, (2) an unprivileged
communication to a third party, (3) fault amounting to at
least negligence on the part of the publisher, and (4) either
actionability of the statement irrespective of special harm or

the existence of special harm caused by the publication.” 6

Claims of libel must be pleaded with specificity. 7  The
plaintiff must specifically identify the statements that he

considers to be defamatory. 8

Although Underhill's original complaint failed to quote
the allegedly defamatory statements, he filed an amended
complaint in which he quoted the portion of Siebert's email
to Pepin that he alleged was defamatory. Moreover, Siebert
was evidently aware of the precise nature of Underhill's
claim because, after Underhill filed his amended complaint,
he withdrew his specificity objection. Because Underhill
specifically identified the statements that he was alleging
were defamatory, we conclude that the trial court erred in
granting Siebert's motion under MCR 2.116(C)(8).

III. SUMMARY DISPOSITION
UNDER MCR 2.116(C)(10)

A. STANDARD OF REVIEW

Underhill argues that the trial court erred when it granted
Siebert's motion for summary disposition to the extent that it
found that no genuine issue of material fact existed.

Although the trial court's opinion refers only to MCR
2.116(C)(8), Siebert also moved for summary disposition
under MCR 2.116(C)(10), Underhill responded to the motion
by submitting documentary evidence in an attempt to
establish a genuine issue of material fact for trial, and the
trial court referred to evidence outside the pleadings when
granting the motion, thereby implicating MCR 2.116(C)(10).
And, where, as here, the trial court grants a motion for
summary disposition brought pursuant to both MCR 2.116(C)
(8) and (C)(10), and it is clear that the court looked beyond
the pleadings, this Court “will treat the motions as having
been granted pursuant to MCR 2.116(C)(10),” which “tests

whether there is factual support for a claim.” 9

Under MCR 2.116(C)(10), a party may move for dismissal
of a claim on the ground that there is no genuine issue with
respect to any material fact and the moving party is entitled
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to judgment as a matter of law. The moving party must
specifically identify the undisputed factual issues and support

its position with documentary evidence. 10  The non-moving
party then has the burden to produce admissible evidence to

establish disputed facts. 11  The trial court must consider all
the documentary evidence in the light most favorable to the

nonmoving party. 12  We review de novo the trial court's ruling

on a motion for summary disposition. 13

B. PUBLIC FIGURE STATUS

We reject Underhill's argument that there is a question of fact
whether he was a public figure at the time the statements
were made. In response to Siebert's first motion for summary
disposition, Underhill conceded that he was a limited-purpose
public figure and, accordingly, that it would be necessary to
show that Siebert made the challenged statements with actual
malice. And a party may not seek redress on appeal by taking

a position contrary to that argued in the trial court. 14

*5  Regardless, a person who “project[s] himself into the
arena of public policy, public controversy and pressing

public concern” is a public figure. 15  A public figure is
deemed to have “voluntarily expose[d] [himself] to the risk of

defamation by injecting [himself] into public controversy.” 16

In this case, Underhill voluntarily agreed to investigate
allegations of public wrongdoing involving Burt Township,
and the allegedly defamatory statements related to Underhill's
handling of this matter, which was a highly public concern
within the township. Thus, there is no genuine issue of
material fact concerning Underhill's status as a public figure.

C. MALICE

“Where a public figure is involved in a defamation case, the
public figure must prove by clear and convincing evidence
that the publication was a defamatory falsehood and was
made with actual malice, i.e., with knowledge of falsity or

with reckless disregard for the truth.” 17

Reckless disregard for the truth is not established merely by
showing that the statements were made with preconceived
objectives or insufficient investigation. Furthermore, ill
will, spite or even hatred, standing alone, do not amount

to actual malice. ‘Reckless disregard’ is not measured by
whether a reasonably prudent man would have published or
would have investigated before publishing, but by whether
the publisher in fact entertained serious doubts concerning

the truth of the statements published. [ 18 ]

Clear and convincing evidence is “the most demanding

standard applied in civil cases.” 19  “This showing must
produce in the mind of the trier of fact a firm belief
or conviction as to the truth of the allegations sought to
be established, evidence so clear, direct and weighty and
convincing as to enable [the factfinder] to come to a clear
conviction, without hesitancy, of the truth of the precise facts

in issue.” 20

Here, Underhill erroneously argues that actual malice is
always a question of fact. Rather, “[w]hether the evidence is
sufficient to support a finding of malice constitutes a question

of law.” 21  Thus, in the context of a motion for summary
disposition, a reviewing court must decide whether the
submitted evidence, viewed most favorably to the plaintiff,
is sufficient to permit a trier of fact to find actual malice, by

clear and convincing evidence. 22

In this case, Underhill submitted voluminous evidence in
opposition to Siebert's motion. For the most part, the evidence
focused on providing factual support for Underhill's beliefs
of wrongdoing by township officials and on whether Siebert's
statements that Underhill had lied and delayed reporting the
audit results could literally be proven as false. However,
whether Siebert acted with malice does not depend on the
literal truth or falsity of the allegedly defamatory statements,
but rather on Siebert's knowledge when the statements were
made. We agree with Siebert that the submitted evidence fails
to support a finding of malice.

*6  Most telling is the surrounding context of the allegedly
defamatory statements, in which Siebert explained that an
independent audit had uncovered no evidence of wrongdoing
and that the township board had become impatient with
Underhill's investigation and voted, by a four to one margin,
to end the investigation. Moreover, the submitted evidence
shows that Underhill was aware of the deep division
within the community and of the fact that certain people
were strongly opposed to continuing the investigation. The
evidence also shows that others within the community shared
Siebert's beliefs that Underhill had unjustifiably delayed
reporting the audit results and had distorted the truth.
Although it is apparent from the submitted evidence that
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Underhill strongly believes that he was justified in conducting
his investigation, and conducted it in a proper manner,
it is also apparent that Siebert strongly believed that his
accusations against Underhill were true and justified, that
they were supported by objective facts, and that they were
shared by others in the community. Against this backdrop,
even if a trier of fact could ultimately find that Siebert's
statements were not literally true, the evidence did not clearly
and convincingly support a finding that Siebert acted with
knowledge that his statements were false, or that he in
fact entertained serious doubts concerning the truth of the

statements. 23

We conclude that Siebert was entitled to summary disposition
under MCR 2.116(C)(10) because the submitted evidence
demonstrates that (1) Underhill was a limited-public figure
and (2) Underhill could not establish that Siebert made the
challenged statements with actual malice. In light of this
conclusion, it is unnecessary to address Underhill's additional
arguments regarding the elements of publication and whether
the challenged statements are actionable statements of
opinion.

IV. DISQUALIFICATION

Underhill argues that the trial judge should have disqualified
himself from hearing this case because his prior service
as township attorney created an appearance of impropriety.
“Generally, to preserve this issue for appellate review, a
motion to disqualify must be filed within 14 days after the

moving party discovers the basis for disqualification[. ]” 24

In this case, Underhill was aware of the trial judge's prior
service as township attorney, but never filed a motion for
disqualification or argued that an appearance of impropriety
should preclude the judge from hearing this case. Therefore,

we decline to address this issue. 25

We affirm.

All Citations

Not Reported in N.W.2d, 2010 WL 2016310

Footnotes
1 Karen Bryz became township supervisor and manager during the investigation.

2 Maiden v. Rozwood, 461 Mich. 109, 119, 597 N.W.2d 817 (1999).

3 Id.

4 Id., quoting Wade v. Dept. of Corrections, 439 Mich. 158, 162, 483 N.W.2d 26 (1992).

5 Allen v. Keating, 205 Mich.App. 560, 562, 517 N.W.2d 830 (1994).

6 Rouch v. Enquirer & News of Battle Creek (After Remand), 440 Mich. 238, 251, 487 N.W.2d 205 (1992).

7 Royal Palace Homes, Inc. v. Channel 7 of Detroit, Inc., 197 Mich.App. 48, 52, 495 N.W.2d 392 (1992).

8 Id. at 52–53, 495 N.W.2d 392.

9 Kefgen v. Davidson, 241 Mich.App. 611, 616, 617 N.W.2d 351 (2000).

10 MCR 2.116(G)(3)(b) and (4); Maiden, 461 Mich. at 120, 597 N.W.2d 817.

11 Neubacher v. Globe Furniture Rentals, 205 Mich.App. 418, 420, 522 N.W.2d 335 (1994).

12 MCR 2.116(G)(5); Maiden, 461 Mich. at 120, 597 N.W.2d 817.

13 Tillman v. Great Lakes Truck Ctr., Inc., 277 Mich.App. 47, 48, 742 N.W.2d 622 (2007).

14 Phinney v. Perlmutter, 222 Mich.App. 513, 544, 564 N.W.2d 532 (1997).

15 Hayes v. Booth Newspapers, Inc., 97 Mich.App. 758, 773–774, 295 N.W.2d 858 (1980).

16 Kevorkian v. American Med. Ass'n, 237 Mich.App. 1, 11, 602 N.W.2d 233 (1999) (internal quotation and citation omitted).

17 Id. at 9, 602 N.W.2d 233; see also Tomkiewicz v. Detroit News, Inc., 246 Mich.App. 662, 676–677, 635 N.W.2d 36 (2001)

18 Tomkiewicz, 246 Mich.App. at 677, 635 N.W.2d 36 (internal quotations and citation omitted).

19 Hunter v. Hunter, 484 Mich. 247, 265, 771 N.W.2d 694 (2009).

20 Id. (internal quotations and citation omitted).

21 Tomkiewicz, 246 Mich.App. at 677, 635 N.W.2d 36.

22 Id.
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23 As this Court observed in Ireland v. Edwards, 230 Mich.App. 607, 624, 584 N.W.2d 632 (1998), it is possible “that this
result effectively protects statements that may very well have been false.” “However, the First Amendment requires that
we protect some falsehood in order to protect speech that matters.” Id. (internal quotations and citation omitted).

24 Kloian v. Schwartz, 272 Mich.App. 232, 245, 725 N.W.2d 671 (2006); see also MCR 2.003(D)(1)(a).

25 Kroll v. Crest Plastics, Inc., 142 Mich.App. 284, 291, 369 N.W.2d 487 (1985).

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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1997 WL 33349374
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Court of Appeals of Michigan.

Kenneth C. BRACCO and Beverly Bracco,
Plaintiffs-Appellees/Cross-Appellants,

v.
Robert VERCRUYSSE and Butzel Long, P.C.,

Defendants-Appellants/Cross-Appellees.

No. 185303.
|

May 30, 1997.

Before: O'CONNELL, P.J., and SAWYER and MARKMAN,
JJ.

UNPUBLISHED

PER CURIAM.

*1  In this defamation action, the trial court denied both
parties' motions for summary disposition. MCR 2.116(C)(8)
and (10). Defendants appeal by leave granted and plaintiffs
cross appeal. We reverse the trial court's decision as to
defendants' motion.

Defendant Vercruysse is an attorney with defendant Butzel
Long, P .C., and was defense counsel for Michigan
Technological University in a wrongful discharge lawsuit
brought by plaintiffs following the termination of plaintiff
Kenneth C. Bracco's employment there. Mr. Bracco was fired
from his job as a public safety officer at the university on
grounds of “theft,” because he took some packages of yogurt
covered raisins from a snack bar at the university after the
till was closed. Plaintiffs maintained that the termination was
unjustified because the university had a policy of giving free
food to security and other university personnel and to outside
police officers. Judge Quinnell rendered his findings of fact
and conclusions of law on the claims against the university in
a lengthy opinion issued February 10, 1993

Judge Quinnell found that Mr. Bracco had a just cause
employment contract at the university, but that Mr. Bracco's
admitted actions, as the university perceived them, amounted
to just cause for discharge under the university's policy
regarding discharge for theft. However, Judge Quinnell
found that Mr. Bracco did not commit theft because he
honestly believed he was entitled to take the food under the
circumstances:
11. In order that there be no misunderstanding of what is to
follow in this opinion, and based on facts and evidence known
now, I conclude beyond any question that defendant did not
commit theft; he had a subjectively honest belief that he had a
right to eat the food under the circumstances. See CJI2d 7.5.

12. However, I also conclude that, based on the facts known
to them at the time of the termination, the officials of MTU
responsible for it were acting in good faith, were acting
reasonably (subject to the Due Process discussion to follow),
and that the perceived theft amounted to just cause for
discharge under standards set by MTU.

Judge Quinnell also found that Mr. Bracco was deprived of
procedural due process, noting that Bracco was not given
an adequate opportunity to present mitigating facts in his
defense, such as proof that other university employees had
taken free food in the past. In this regard, Judge Quinnell
found it more likely than not that an opportunity to present
this information would have affected the university's ultimate
decisions:

49. It seems more probable than not
that any reasonable decision maker here
would have reached a different decision if
further facts had been made known prior
to any decision being made. At the time
of the decision, the decision maker knew
that Bracco had been informed of the
accusation, the statements against him,
and that he had admitted the conduct
alleged. With even minimal further time
and counsel, the decision maker would
have found that every other employee
of the Public Safety Department had
eaten free food at the Memorial Union
as a matter of common practice, although
the timing and nature of the food eaten
might be somewhat differently described
by the various officers; this hypothetical
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reasonable decision maker would have
known that MTU had invited officers
from other police departments to do so
for many years, and they had done so;
the decision maker would have found that
although some officers proclaimed that
they ate only when invited to do so by
the janitors, other employees including a
former student manager and at least one
of the janitors themselves thought that
the public safety officers had the same
right to eat at the union after the till was
closed as did the janitors themselves, and
the janitors themselves had enjoyed that
privilege for many years; that perhaps
there was some lack of understanding of
the “free food” policy after hours, that as
a matter of sound personnel management
the decision maker should formulate a
policy regarding the practice, and that
any discipline given to plaintiff Bracco
could not differ significantly from the
discipline given to every other public
safety officer.

*2  Shortly after Judge Quinnell's February 10, 1993, opinion
was released, plaintiffs' attorney, Hunter Watson, issued a
press release stating that Judge Quinnell's decision included
a “complete exoneration” of Mr. Bracco from “erroneous
allegations of theft associated with his firing,” and that
the court's decision “makes it clear that this finding of
Mr. Bracco's innocence is beyond any question.” A radio
reporter received the press release and called defendant
Vercruysse for a response. Apparently, the reporter tape-
recorded Vercruysse's remarks over the telephone and then
incorporated those statements into her news story which was
broadcast by the station on at least two occasions on February
17, 1993. The broadcast, in its entirety, was as follows:
Michigan Technological University's legal counsel said
yesterday that MTU considers a decision in a recent case a
win for the University. The case involves an employee who
MTU fired in August, 1987 for taking some candy from the
snack bar. MTU attorney, Bob Vercruysse:

“It clearly holds the University has a right
to terminate employees who commit
what the University deems is acts of
theft. The Judge hasn't issued a final
decision as to what remedy he is going
to issue, if any at all, for what he found
to be a deficiency in procedural due
process. Now, procedural due process is
something that there's a lot of dispute in
the law in terms of exactly what you've
got to do with respect to and that's an area
for us to consider when we see the Judge's
final ruling in the case.”

The defense attorney for former MTU employee, Ken Bracco,
said earlier this week that Judge Quinnell found Bracco had
not been given due process for the offense, that the University
had fired Bracco within less than four hours after notifying
him of the charges. Defense counsel, Hunter Watson, also said
the Judge's ruling proved Mr. Bracco's innocence beyond any
question. Vercruysse said he disputes that:

“It was not common policy to have people take yogurt-
covered raisins off of a rack and stuff ‘em in their pocket and
walk out and that's what the Judge found that Mr. Bracco did.
That's pretty clearly something that you and I wouldn't do if
we walked into a snack bar or an area where they sell things.
It's just not an appropriate thing to do.”

MTU attorney Vercruysse said the Judge has asked for both
sides to file briefs before the Judge decides what, if any,
awards are given to Ken Bracco for what Vercruysse says was
a technical violation of Bracco's due process rights.

Although the radio station made another broadcast
approximately two months later clarifying Judge Quinnell's
decision by directly quoting ¶ 11 of his February 10,
1993, opinion, plaintiffs filed this defamation lawsuit against
defendants alleging that Vercruysse had falsely accused Mr.
Bracco of theft (plaintiffs also sued Michigan Technological
University, but the university has since been dismissed from
the case by stipulation).

*3  The trial court's ruling on a motion for summary
disposition is reviewed de novo. Kennedy v. Auto Club, 215

Def-Appellants' Appendix  270a

R
EC

EIV
ED

 by M
SC

 1/3/2020 6:48:19 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996044654&pubNum=543&originatingDoc=If9e293a1fee211d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_543_266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_266


Bracco v. Vercruysse, Not Reported in N.W.2d (1997)

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 3

Mich.App 264, 266; 544 NW2d 750 (1996). A motion for
summary disposition pursuant to MCR 2.116(C)(8) tests the
legal sufficiency of a claim by the pleadings alone. All factual
allegations supporting the claim are accepted as true, as well
as any reasonable inferences or conclusions that can be drawn
from the facts. The motion should be granted only when the
claim is so clearly unenforceable as a matter of law that no
factual development could possibly justify a right of recovery.
ETT Ambulance Service Corp v. Rockford Ambulance, Inc,
204 Mich.App 392, 395-396; 516 NW2d 498 (1994). A
motion for summary disposition pursuant to MCR 2.116(C)
(10) tests whether there is factual support for a claim. When
deciding such a motion, a court must consider the pleadings,
affidavits, depositions, admissions, and other documentary
evidence available to it. Allen v. Keating, 205 Mich.App 560,
562; 517 NW2d 830 (1994). Summary disposition pursuant
to MCR 2.116(C)(10) is proper when, except with regard to
the amount of damages, there is no genuine issue regarding
any material fact and the moving party is entitled to judgment
as a matter of law. Allstate Ins Co v. Elassal, 203 Mich.App
548, 552; 512 NW2d 856 (1994).

The standard of review is further governed by case law
holding that, in a case involving alleged libel of a public
figure, the reviewing court must make an independent
examination of the record to assure that the judgment does
not constitute an intrusion on the field of protected free
expression. New York Times v. Sullivan, 376 U.S. 254, 285; 84
S Ct 710; 11 L.Ed.2d 686 (1964); Garvelink v. Detroit News,

206 Mich.App 604; 522 NW2d 883 (1994). 1

The parties' arguments can best be analyzed in the following
sequence: 1) whether Bracco was a public figure and whether
the alleged conduct was related to his duties; 2) whether the
statement was a statement of material fact and whether it
was capable of defamatory interpretation; and 3) whether the
statement was made with actual malice.

Whether Bracco was a public
figure for purposes of libel law:

Defendants assert that “[c]ourts have uniformly declared law
enforcement officials to be ‘public officials' under the libel
law,” citing St Amant v. Thompson, 390 U.S. 727; 88 S Ct
1323; 20 L.Ed.2d 262 (1968). However, at least one court
examined the actual duties of a deputy sheriff and found as
a matter of law that he was not a public figure. McCusker
v. Valley News, 428 A.2d 493 (NH 1981). It is not clear that

Bracco was a “law enforcement officer” or that he would be
a public figure as a matter of law. We therefore undertake
an analysis of whether Bracco was a private or public figure.
Buffalino v. Detroit Magazine, 433 Mich. 766, 772; 449
NW2d 410 (1989).

At the time he was terminated, Bracco's position was
classified as a “Facilities Security Officer.” In that position,
he was responsible for the keys of MTU. Like other security
personnel, Bracco carried a “grand master” key. He was
also responsible for issuance and receipt of all keys to all
university buildings. When he worked in the key room,
Bracco wore civilian clothes. However, Bracco wore a
uniform on a regular basis as the employee who worked the
“bump shift,” that is the one who filled in for others when they
vacationed or were otherwise absent from work. He would
generally work one day each week in uniform. During the
summer it was not unusual to spend a week in uniform. He
drove a “regular police car” and delivered cash bags from
university offices to local banks. When on patrol, Bracco
checked to be sure buildings were locked, surveyed parking
lots, and responded to an “occasional domestic problem.” He
carried handcuffs, had the authority to make arrests and had
done so. In addition, he was deputized by the county sheriff
and the city police. He carried “three credentials”: Houghton
County Sheriff, Houghton City Police and Michigan Tech.

*4  Whether an individual is a public official is a question
of law. Rosenblatt v. Baer, 383 U.S. 75, 88; 86 S Ct 669,
677; 15 L.Ed.2d 597, 607 (1966). In Peterfish v. Frantz, 168
Mich.App 43; 424 NW2d 25 (1988), a panel of this Court
summarized the appropriate analysis of the public figure's
status:
In Rosenblatt v. Baer, 383 U.S. 75; 86 S Ct 669; 15 L Ed [2d]
597 (1966), the United States Supreme Court, in defining for
the first time the term “public official,” stated:

“It is clear, therefore, that the ‘public official’ designation
applies at the very least to those among the hierarchy of
government employees who have, or appear to the public to
have, substantial responsibility for or control over the conduct
of governmental affairs.” 383 U.S. at 85; 86 S Ct at 676.

By way of elaboration on the Court's definition, it continued:

“Where a position in government has such apparent
importance that the public has an independent interest in the
qualifications and performance of the person who holds it,
beyond the general public interest in the qualifications and
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performance of all government employees, both elements we
identified in New York Times are present and the New York
Times malice standards apply.” 383 U.S. at 86; 86 S Ct at 676.

Finally, the Court pointed out, by way of footnote:
“The employee's position must be one which would invite
public scrutiny and discussion of the person holding it,
entirely apart from the scrutiny and discussion occasioned by
the particular charges in controversy.” 383 U.S. at 87 n 13; 86
S Ct at 676 n 13.

A public employee is not ipso facto a public figure. See, e.g.,
Moss v. Stockard, 580 A.2d 1011 (DC App 1990) (college
women's basketball coach), and True v. Ladner, 513 A.2d 257
(Me 1986) (public school teacher). Receipt of public funds
alone is not sufficient to make a private person a public figure.
Hutchinson v. Proxmire, 443 U.S. 111, 136; 99 S Ct 2675,
2688; 61 L.Ed.2d 411 (1979).

In Peterfish, supra, this Court determined that the contract
compliance officer of the City of Battle Creek was a public
official. In its analysis, the Court considered the facts of that
plaintiff's employment:
She is paid through use of public funds and her position is not
one filled by election. Indeed, she was placed in the position
by the finance director of the city, the personnel director of the
city, and the former purchasing agent/risk manager of the city
respectively. She serves at the discretion of the city's mayor,
vice-mayor, manager and commissioners. As indicated, her
duties include the monitoring of various construction projects
let by the city for compliance with affirmative action
requirements, with minority hiring standards, with local
hiring requirements and with prevailing wage standards.
Plaintiff monitors “anything that has to do with the money
that an employee is paid on any project.” She also monitors
projects funded by local, state and federal moneys. She has,
however, no authority to monitor projects not let by the city,
nor has she any authority to monitor projects funded through
private sources or economic development bonds. She only
acts upon receiving orders from her superiors.

*5  Further, plaintiff administers the city's program for
certification of women- and minority-owned businesses.
Finally, she conducts equal opportunity employment reviews
for financial assistance on all businesses seeking tax
abatements. [168 Mich.App 51-52.]

The panel concluded that the plaintiff was a public official
within the meaning of Rosenblatt. Peterfish, supra, 168
Mich.App 52. The panel relied on the following factors: 1)
Although she did not have independent authority to initiate
monitoring of construction projects, she was charged with that
responsibility;

2) As a result, she was required to have a broad knowledge of
law and administrative rule;

3) She was charged with collecting information;

4) Her decisions affected wages paid to local workers;

5) Her decisions had a direct impact on whether local
businesses received tax abatements and minority-owned
classification; she also affected employment of workers.

As a result, the plaintiff's position was of “such apparent
importance that the public has an independent interest in her
qualifications and in her performance of her duties beyond the
general public interest in the qualifications of all government
employees.” Id. In comparison, Kenneth Bracco:

1) Could not initiate the choice of campus locks and keys, but
was charged with the responsibility of maintaining the entire
system;

2) Had the power to arrest, and was thus charged with
knowledge of state and federal law;

3) Could conduct criminal investigations and could therefore
under power of law gather information on private citizens;

4) Made decisions on a routine basis affecting the security of
substantial property assets of the state as well as the rights of
faculty, staff and students.

We conclude that Bracco was a public figure. As a security
guard, Bracco wore a uniform, was empowered to make
arrests, and was responsible for securing an entire public
college campus. He was paid from public funds. He carried
deputy's cards from the city and the county, and he was
on duty as a campus security officer at the time of the
alleged events. This is not to say that every government-
employed security officer can be so classified, but Bracco's
position in the relatively self-contained community of the
college campus elevated his status within that community. In
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Waterson v. Cleveland State Univ, 639 N.E.2d 1236 (Ohio
App, 1994), the court found that the deputy chief of a
university police department was a public figure for purposes
of his defamation suit. The Waterson court observed that the
public in general has a significant interest in the performance
of law enforcement officers, and

Similarly, the students and faculty of
CSU have a significant interest in the
qualifications, performance and conduct
of officers of the CSU police department,
as they rely on these officers for their
campus security and are more likely to
have day-to-day contact with them than
with the officers of the greater Cleveland
community. [Id., p 1238.]

*6  Although Michigan Technological University may not
be of the size of Cleveland State University, the students
and faculty of MTU would look on a uniformed guard as
authoritative and rely upon him for protection. Plaintiffs'
assertion that Bracco was a mere locksmith does not
withstand analysis.

Similarly, plaintiffs' assertion that the alleged theft was
unrelated to Bracco's police function is untenable. As
indicated, Judge Quinnell found that while on his meal break
during work and while wearing his uniform, Bracco visited
the snack bar and pocketed the raisins. An act of alleged
theft by a uniformed security guard while on duty cannot be
considered unrelated to his police-like duties. Further, while
the alleged incidents giving rise to his dismissal did not occur
at a time Bracco acted as a county or city deputy, the acts
impinged upon the character of a security officer who had the
authority to act as such when so directed.

Whether the statement was one of opinion or material fact
and whether it was capable of a defamatory interpretation:

Regardless of whether Bracco was a public or private figure,
a statement must be reasonably interpreted as stating an
actual fact about an individual, or the statement is an opinion
protected by the First Amendment. This Court is required to
undertake an independent review of the pleadings and the
statement to guard against a forbidden intrusion on the realm

of protected speech. Lakeshore Community Hosp, Inc v Perry,
212 Mich.App 396, 402; 538 NW2d 24 (1995); Garvelink,
supra, 206 Mich.App 609. A statement of fact must be shown
to be false to be actionable. Linebaugh v. Sheraton Michigan
Corp, 198 Mich.App 335, 338; 497 NW2d 585 (1993).

The statement by Vercruysse was separated into two parts

with intervening narrative by the news reporter. 2  The first
portion of the statement appears to be a true statement of fact
regarding the decision of the judge:

“It clearly holds the University has a right to terminate
employees who commit what the University deems is acts
of theft. The Judge hasn't issued a final decision as to what
remedy he is going to issue, if any at all, for what he found
to be a deficiency in procedural due process. Now, procedural
due process is something that there's a lot of dispute in the
law in terms of exactly what you've got to do with respect to
and that's an area for us to consider when we see the Judge's
final ruling in the case.”

That statement is true and consistent with Judge Quinnell's
findings of fact and conclusions of law. In paragraph 12, the
judge wrote:

12. However, I also conclude that, based
on the facts known to them at the time
of the termination, the officials of MTU
responsible for it were acting in good
faith, were acting reasonably (subject to
the Due Process discussion to follow),
and that the perceived theft amounted to
just cause for discharge under standards
set by MTU.

Given the context of the underlying litigation, a suit for
wrongful discharge, the judge had decided that Bracco was a
just-cause rather than an at-will employee. Toussaint v Blue
Cross & Blue Shield of Michigan, 408 Mich. 579; 292 NW2d
880 (1980). However, MTU prevailed in the Court of Claims
because, as Judge Quinnell found, MTU had just cause to
terminate Bracco and acted reasonably and in good faith.
Vercruysse's statement is true: the judge found that MTU
could discharge an employee for an act deemed to be theft.
Vercruysse's explanation of due process concerns does not
affect plaintiff Bracco in this context.

Def-Appellants' Appendix  273a

R
EC

EIV
ED

 by M
SC

 1/3/2020 6:48:19 PM

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994179245&pubNum=578&originatingDoc=If9e293a1fee211d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994179245&pubNum=578&originatingDoc=If9e293a1fee211d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995164933&pubNum=543&originatingDoc=If9e293a1fee211d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_543_402&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_402
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995164933&pubNum=543&originatingDoc=If9e293a1fee211d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_543_402&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_402
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995164933&pubNum=595&originatingDoc=If9e293a1fee211d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993061772&pubNum=543&originatingDoc=If9e293a1fee211d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_543_338&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_338
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993061772&pubNum=543&originatingDoc=If9e293a1fee211d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_543_338&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_543_338
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993061772&pubNum=595&originatingDoc=If9e293a1fee211d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980114515&pubNum=542&originatingDoc=If9e293a1fee211d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980114515&pubNum=542&originatingDoc=If9e293a1fee211d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980114515&pubNum=595&originatingDoc=If9e293a1fee211d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980114515&pubNum=595&originatingDoc=If9e293a1fee211d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


Bracco v. Vercruysse, Not Reported in N.W.2d (1997)

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 6

*7  The second portion of Vercruysse's statement appears to
be mixed opinion and fact:
“It was not common policy to have people take yogurt-
covered raisins off of a rack and stuff ‘em in their pocket and
walk out and that's what the Judge found that Mr. Bracco did.
That's pretty clearly something that you and I wouldn't do if
we walked into a snack bar or an area where they sell things.
It's just not an appropriate thing to do.”

Judge Quinnell found that Bracco admitted the alleged
conduct: he had helped himself to packaged snacks on display
at the school's snack bar. Whether there was a “free-food”
policy at MTU was a disputed fact at trial, but the trial judge
found that other guards who ate free food at the snack bar
did so only after being invited by a custodian. Vercruysse's
statement again agrees with the trial judge's findings of fact.
The statement that “[I]t was not common policy to have
people take yogurt-covered raisins off of a rack and stuff
‘em in their pocket and walk out” is consistent with the
judge's findings that the policy was unclear and that other
security personnel ate free food only after invited to do so.
The statement of fact is not false.

Finally, the statement as to appropriateness of the conduct
appears to be an expression of evaluative opinion: “That's
pretty clearly something that you and I wouldn't do if we
walked into a snack bar or an area where they sell things.
It's just not an appropriate thing to do.” If a statement can
reasonably be interpreted as stating “actual facts” about a
public figure plaintiff, the statement is protected under the
First Amendment. Lakeshore Community Hosp, Inc, supra,
212 Mich.App 402; Garvelink, supra, 206 Mich.App 609.

It should be noted that it was the reporter, and not Vercruysse,
who said, “Defense counsel, Hunter Watson, also said
the Judge's ruling proved Mr. Bracco's innocence beyond
any question. Vercruysse said he disputes that.” (Emphasis
added.) That reportorial interpretation is a somewhat
inflammatory characterization of the statement. Vercruysse
disagreed with Watson regarding the import of Judge
Quinnell's opinion. Vercruysse's statement was not an
inaccurate representation when viewed in context.

On cross appeal, plaintiffs argue that the conduct described
by Vercruysse in his statement can only be interpreted as

accusing Bracco of shoplifting. The reader should recall that
the judge found as fact that Bracco admitted the conduct. A
publication of admitted conduct in this case is not defamatory.

Malice:

“The First and Fourteenth Amendments of the United States
Constitution prohibit public figures from recovering damages
caused by a defendant's statement unless they prove that the
statement was a defamatory falsehood and that it was made
with actual malice, that is, that it was made with knowledge
that it was false or with reckless disregard of whether it was
false or not.” [Lakeshore Community Hosp, Inc, supra, 212
Mich.App 402, citing New York Times Co v. Sullivan, 376
U.S. 254; 84 S Ct 710; 11 L.Ed.2d 686 (1964), and Curtis
Publishing Co v. Butts, 388 U.S. 130, 87 S Ct 1975, 18
L.Ed.2d 1094 (1967).]

*8  In the instant case, the factual portions of the statement
accurately reflect the trial judge's findings of fact and
conclusions of law. The statement was not false and was
therefore not made with malice.

Affirmed in part, reversed in part and remanded for entry of
summary disposition in favor of defendants. We do not retain
jurisdiction.

MARKMAN, J., (concurring).
I concur with the majority opinion except that I believe its
analysis concerning whether plaintiff was a “public figure”
for purposes of the libel law is unnecessary. As the majority
correctly observes, “regardless of whether Bracco was a
public or private figure, a statement must be reasonably
interpreted as stating an actual fact about an individual ...”
as opposed to mere opinion. Because defendant's statements
were mere opinion-or else were clearly factual assertions-
no libel occurred here. It is therefore unnecessary to address
the question whether plaintiff is properly characterized as a
“public” or “private” figure for purposes of the libel law.

All Citations

Not Reported in N.W.2d, 1997 WL 33349374
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Footnotes
1 Defendants aver that summary disposition is a preferred disposition of a public interest libel case, and that doubts, if any,

are to be resolved in defendants' favor. Lins v. Evening News Ass'n, 129 Mich.App 419; 342 NW2d 573 (1983). Lins
applied that standard only in a case where the plaintiff was a public figure and the defendant was a publication or other
public medium. Lins, supra, 129 Mich.App 425-426. Lins is inapplicable to the instant case.

2 It is important to separate Vercruysse's statements from those of the radio reporter. Vercruysse is not responsible for
the reporter's words.

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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Provided, however, That in any township or city having a population of less
than thirty-five thousand, the clerk may receive applications for registration
up to and including the second Saturday preceding any such election or pri-
mary election. The clerk of any township or city shall not be required to re-
ceive any application for registration at any other place than his office or the
place or places designated for receiving registrations pursuant to the provi-
sions of this act, but may in his discretion receive such application wherever
he may be. In case any township or city clerk does not regularly keep his office
open daily during certain hours he shall not be required to be at his office
for the purpose of receiving applications for registration on any particular
day nor during any specific hours of any day except as provided in the
next following section.

Approved June 6, 1931.

[No. 279.]

AN ACT to amend section nineteen of chapter twenty of act number three
hundred fourteen of the public acts of nineteen hundred fifteen, entitled
"An act to revise and consolidate the statutes relating to the organization
and jurisdiction of the courts of this state; the powers and duties of such
courts, and of the judges and other officers thereof; the forms of civil ac-
tions; the time within which civil actions and proceedings may be brought
in said courts; pleading, evidence, practice and procedure in civil actions
and proceedings in said courts; to provide remedies and penalties for
the violation of certain provisions of this act; and to repeal all 'ncts and
parts of acts inconsistent with, or contravening any of the provisions of
this act", being section fourteen thousand four hundred sixty-nine of the
compiled laws of nineteen hundred twenty-nine.

The People of the State of Michigan enact:

Section amended. Section 1. Section nineteen of chapter twenty of act
number three hundred fourteen of the public acts of nineteen hundred fif-
teen, entitled "An act to revise and consolidate the statutes relating to the
organization and jurisdiction of tihe courts of this state; the powers and
duties of such courts, and of the judges and other officers thereof; the forms
of civil actions; the time within which civil actions and proceedings may
be brought in said courts; pleading, evidence, practice and procedure in civil
actions and proceedings in said courts; to provide remedies and penalties
for the violation of certain provisions of this act; and to repeal all acts
and parts of acts inconsistent with, or contravening any of the provisions
of this act", being section fourteen thousand four hundred sixty-nine of the
compiled laws of nineteen hundred twenty-nine, is hereby amended to read
as follows:

14469 Civil- action for slander or libel; notice of justification; mitigating
circumstances; newspaper report of public proceeding. Sec. 19. If the de-
fendant in any action for slander or for publishing a libel, shall give notice
in his justification that the words spoken or published were true, such notice,
though not maintained by the evidence, shall not, in any case, be of itself
proof of the malice charged in the declaration. In any action for slander
or for publishing a libel, the defendant may prove mitigating circumstances,
including the F-urces of his information and the grounds for his belief, not-
withstanding that he has pleaded or attempted to prove a justification.
No damages shall be awarded in any libel action brought against a re-

PUBLIC ACTS 1931-No. 279. 463
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porter, editor, publisher or proprietor of a newspaper for the publication
therein of a fair and true report of any public and official proceeding, or
for any heading of the report which is a fair and true headnote of the article
published: Provided, however, That this privilege shall not apply to a libel
contained in any matter added by any person concerned in the publication;
or in the report of anything said or done at the time and place of the public
and official proceeding which was not a part thereof.

This act is ordered to take immediate effect.
Approved June 6, 1931.

[No. 280.]

AN ACT to amend act number two hundred six of the public acts of eight-
een hundred ninety-three, entitled "An act to provide for the assessment of
property and the levy (and collection) of taxes thereon, and for the col-
lection of taxes heretofore and hereafter levied; making such taxes a lien
on the lands taxed, establishing and continuing such lien, providing for
the sale and conveyance of lands delinquent for taxes, and for the in-
spection and disposition of lands bid off to the state and not redeemed
or purchased; and to repeal act number two hundred of the public acts
of eighteen hundred ninety-one, and all other acts and parts of acts in
anywise contravening any of the provisions of this act", being sections
three thousand three hundred eighty-nine to three thousand five hundred
fifty-one, inclusive, of the compiled laws of nineteen hundred twenty-nine,
by adding a new section thereto to stand as section one hundred thirty-one-a
thereof.

The People of the State of Michigan enact:

Section added. Section 1. Act number two hundred six of the public acts
of eighteen hundred ninety-three, entitled "An act to provide for the assess-
ment of property and the levy (and collection) of taxes thereon, and for the
collection of taxes heretofore and hereafter levied; making such taxes a lien
on the lands taxed, establishing and continuing such lien, providing for
the sale and conveyance of lands delinquent for taxes, and for the inspec-
tion and disposition of lands bid off to the state and not redeemed or pur.
chased; and to repeal act number two hundred of the public acts of eight-
een hundred ninety-one, and all other acts and parts of acts in anywise
contravening any of the provisions of this act", being sections three thou-
sand three hundred eighty-nine to three thousand five hundred fifty-one, in-
clusive, of the compiled laws of nineteen hundred twenty-nine, is hereby
amended by adding a new section thereto to stand as section one hundred
thirty-one-a thereof, said added section to read as follows:

Land deeded to state for delinquent taxes; certificate of non-delinquency;
conveyance to owner; distribution of moneys received. Sec. 131-a. When
any lands have been deeded to the state of Michigan as provided in sec-
tions one hundred twenty-seven and one hundred twenty-seven-a of this
act, and the auditor general shall certify that said land was not delinquent
for any reason for the taxes of one or more of said years for which the
same was deeded and that the taxes of any one or more of said years should
be cancelled, and further certify to the amount due on said land as delinquent
taxes, interest and penalties, the director of conservation is hereby authorized
and empowered to convey the land described in such certificate to the record
title owner thereof, upon payment of any and all amounts due as certified

PUBLIC ACTS 1931-No. 280.464
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§ 14408 Oh. 266 JUDICATURE ACT (Ch. 20) 5162

HISTORY: C. L. '15, 12754. This section v. Detroit, 12 Mich. 279, 288. It in not a
re-enacts See. 46 of R. S. '46 Ch. 107, being stipulation of evidence. Goodrich v. Detroit,
C. L. '57 4547 -C. L. '71, 6191 ;-How. 7775; supra. This statute has no reference to a case
--C. L. '7, 10414. where judgment is rendered upon general evi-

CASE MADE: See Compilers' 1 15507 and dence. Hedges v. Hibbard, 46 Mich. 551, 552,
notes, also subd. 7 of Compilers 1 13941. 0 N. W. 849; Chatterton v. Parrott, 46 Mich.

An agreed case is equivalent to a finding of 432, 9 N. W. 482.
facts by a court or a special verdict. Goodrich

14469 Civil action for slander or libel; notice of justification. SEC. 19. If
the defendant in any action for slander or for publishing a libel, shall give
notice in his justification, that the words spoken or published were true, such
notice, though not maintained by the evidence, shall not, in any case, be
of itself proof of the malice charged in the declaration.

HISTORY: C. L. '15, 12755. This section sion of a plea of justification admits the
re-enacts See. 47 of R. S. '46, Ch. 107, being C. falsity of a slander declared upon. Fowler v.
L. '57, 4548;--C. L. '71, 6192 ;-How. 7776;- Gilbert, 38 Mich. 292.
C. L. 197. 10415. EVIDENCE: See Compilers' S 14474. Under

CONSTITUTION: See Const. I1, 18. our statute the mere failure to prove a justifi-
CRIMINAL SLANDER AND LIBEL: See cation is not sufficient to create an inference of

Compilers' 1 16812 et seq. malice from the plea or notice. Proctor v.
Compilers' Houghtaling, 37 Mich. 41, 46. See ThompsonLIMIT :76 O A N V. Bowers, I Doug. (Mich.) 321; Moyer v.

13976 subd. in Pine, 4 Mich. 409; Parr v. Rasco, 9 Mich. 353;
CONTRIBUTION: By Joint tort feasors in Porter v. Henderson, 11 Mich. 20; Huson v.

libel cases, see Compilers' 1 14497. Dale, 19 Mich. 17; Whittemore v. Weiss 3
NOTICE OF DEFENSE: Under the practice Mich. 348; Peoples v. Post & Tribune, 54 Mich.

of giving notice of defenses which, at common 457, 20 N. W. 528; Jastrzembski v. Marxhausen,
law, were specially pleaded, this statute loes 121 Mich. 677, 683, 79 N. D. 935.
not make a notice of justification evidence of Instruction held not to tell jury that they
malice, or treat it as a republication of the might consider unsustalned notice of ins-
libel, and no facts are put in issue except those tification as evidence of malice, but that it
declared on. Wheaton v. Beecher, 79 Mich. 443, might be considered in connection with other
44 N. W. 927. See Thompson v. Bowers, 1 Doug. facts established. Rablor v. Kelley, 194 Mich.
(Mich.) 321, as to sufficiency of notice. Omis- 107, 160 N. W. 302.

14470 Same; imputation of unchastity actionable. SEC. 20. Words im-
puting to any female a want of chastity shall be deemed to be actionable in
themselves, and shall subject the person who shall utter and publish such
words, to an action on the case for slander, in the same manner as the utter-
ing and publishing of words imputing the commission of a criminal offense.

HISTORY: C. L. '15, 12756. This section 29 Mich. 260. Words imputing to a woman a
re-enacts See. 31 of R. S. '46, Ch. 107, being want of chastity are actionable per se. Richter
C. L. '57, 4532;-C. L. '71, 6176;-How. 7760;- v. Stolae, 158 Mich. 594, 123 N. W. 13. See also
C. L. '97, 10401. Warren v. Ray, 155 Mich. 91, 118 N. W. 741;

CONSTRUED: What may be proved without Leonard v. Pope, 27 Mich. 145, 146.
averment of special damages. Burt v. MeBain,

14471 Same; damages. SEC. 21. In suits brought for the recovery of
damages for libel or slander in this state, the plaintiff shall be entitled to
recover only such actual damages as he may have suffered in respect to
his property, business, trade, profession, occupation or feelings.

HISTORY: C. L. '15, 12757. This section CONSTRUED: Act 216 of 1895 does not at-
re-enacts See. 1 of Act 216 of 1895, being C. L. tempt to deprive a party of his right of action
'97, 10423. for any libel or slander which existed at the

CONSTITUTIONALITY: Act 216 of 185, common law. Smedley v. Soule, 125 Mich. 192, 199
Sec. 1, cannot take away the right to recover 84 N. W. 63. It is not necessary to specially plead
damages to one's reputation. Andrews v. Booth, injury to the feelings, nor does the law require
148 Mich. ,333, 111 N. W. 1050; McGee v. Baum- roof beyond the proof of the slander before
gartner, 121 Mich. 287, 291, 80 N. W. 21; Park v. t will presume injury to the feelings. Cribbe
Free Press Co., 72 Mich. 560, 40 N. W. 731. See v. Yore, 119 Mich. 237, 239, 77 N. W. 927. At.
also Derham v. Derham, 123 Mich. 451, 455, 82 N. torney fees paid to bring an action for slander
W. 218. As to constitutionality, see further are not recoverable in the action brought.
Smedley v. Soule, 125 Mich. 192, 199, 84 N. W. Warren v. Ray, 155 Mich. 91, 93, 118 N. W. 741.
so See Loranger v. Loranger, 115 Mich. 681, 686, 74N. W. 228.

14472 Same; specification of damages to feelings. SEC. 22. In awarding
damages to the plaintiff in any suit brought for the recovery of damages for
libel or slander in this state, the jury shall in all cases specify the amount
awarded for damages to feelings separately from the amount awarded for
other damages mentioned in the foregoing section.

HISTORY: C. L. '15, 12758. This section Mich. 287, 291, 80 N. W. 21. A party desiring a
re-enacts Sec. 2 of Act 216 of 1895, being C. L. separate finding as to Injury to feelings should
'Wi, 10424. request the court that the jury be so instructed.

CONSTRUED: The object of the statute is Iield v. Magee, 122 Mich. 556, 5W9, 81 N. W. 354;
to separate damages for injured feelings from McCormick v. Hawkins, 169 Mich. 641, 6M, 135
those to property, business, trade, profession N W. 1066. See also Hewitt v. Morley, 111
or occupation. McGee v. Baumgartner, 121 Mich. 187, 192, 69 N. W. 245; Loranger v.
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Loranger, 115 Mich. 681, 74 N. W. 228; Derham | Line v. Spies, 139 Mich. 484, 490, 102 N. W.
v. Derham, 123 Mich. 451. 82 N. W. 218; Smed-I 998.
ley v. Soule, 125 Mich. 192, 199, 84 N. W. 63;

14473 Same; exemplary or punitive damages. SEc. 23. No exemplary or
punitive damages shall be recovered unless the plaintiff shall before bringing
suit give notice by mail or otherwise to the defendant to publish a retraction
of the libel, and allow the defendant a reasonable time in which to publish
such retraction, and make such amends as are reasonable and possible under
the circumstances of the case; and proof of the publication or correction
shall be admissible in evidence under the general issue on the question of
a good faith of the defendant, and in mitigation and reduction of exemplary
or punitive damages: Provided, That the retraction shall be published in
the same type and in the same editions of the paper as the original libel, and
so far as practicable in the same position.

HISTORY: C. L. '15, 12759. This section 173 Mich. 242, 138 N. W. 1041. As to the act of
re-enacts Sec. 3 of Act 216 of 1895, being C. L. 1885, see Park v. Detroit Free Press Co., 7.2'97. 10425. Mich. 560, 40 N. W. 731. Retraction under actSec. 4 of Act 216 of 1895 repeals Act 233 of 1889. Davis v. Marxhausen, 103 Mich. 315,
of 1885, being How. 7782a-c, and Act 229 of 61 N. W. 504.
1889, being How. 7782d-e, "and all other acts Verdict in action for slander awarding sep-
and parts of acts contravening." arate amounts for "damage for character' and

FORMER LAW CONSTRUED: Couch v. "damage for suffering" was a substantial corn-
Mining Journal Co.. 130 Mich. 294, 89 N. W. 936- pliance with the antecedent of this sectl
Lawrence v. Herald Pub. Co., 158 Mich. 459 2 Ma2e2Jewski v. Rychart, 192 Mich. 530, 159 N.
N. W. 1084; Guston v. Evening Press Co., 172 W. 479.
Mich. 311, 312, 137 N. W. 874; Gripman v. Kitchel,

14474 Civil action for libel; defenses. SEC. 24. In actions brought for
the recovery of damages for libel in this state, it shall be competent for the
defendant or defendants in such action to show in evidence upon the trial
of such action that the plaintiff in such action has heretofore recovered a
judgment or judgments for damages in an action or actions for libel or libels
to the same, or substantially the same purport or effect as the libel for the
recovery of damages for which such action has been brought, or that the
plaintiff in such action has theretofore brought an action or actions for such
libel or has received or agreed to receive compensation for such a libel.

HISTORY: C. L. '15, 12760. This section I Sec. 2 of Act 94 of 1905 provided, that said
re-enacts Sec. 1 of Act 94 of 1905, changing first I act shall apply to the trial of actions now
word "on" to "in", which, however, was not pending as well as to the trial of actions which
expressly repealed by this act. may hereafter be brought.

14475 Same; notice to and intervention of joint tort feasors. SEC. 25. Any
defendant or defendants against whom any suit shall be begun for the purpose
of recovering damages arising from the publication of any libel, and on whom a
declaration or other process in such suit shall have been served, may, at any
time within fifteen [15] days after such service, serve on any other person
liable to contribute to such defendant under the provisions of section one
[1] of act two hundred thirty-three [233] of the public acts of nineteen
hundred eleven [1911], relating to the liability of joint tort feasors in certain
cases, a notice of the pendency of such suit; which notice shall state the
name of the plaintiff or plaintiffs therein, the name of the court in which
the same is pending, and shall be accompanied by a true copy of the declara-
tion filed in said suit, if such declaration shall have been filed prior to the
service of such notice. And such person on whom such notice shall have
been so served shall have the right to appear within fifteen [15] days from
the time of the service on him of such notice, and intervene in such suit
and defend the same. Such person, if he so appears, shall have the same
rights and liabilities in respect to pleadings and process as if he were
an original party defendant in such suit, and such suit shall not be considered
at issue until the same is at issue as to such intervening party. And in case
he shall fail after such notice to so appear in and defend such suit the final
judgment rendered therein shall be conclusive against him in any action for
contribution under the provisions of said act.

§ 144725163 SLANDER AND LIBEL
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§ 14475 Ch. 266 JUDICATURE ACT (Ch. 20)

HISTORY: C. L. '15, 12761. This section I ferred to, is Compilers' § 14497.
supersedes See. 2 of Act 233 of 1911. FORMER LAW CITED: Kirby v. Soule, 178

NOTE: See. I of Act 233 of 1911, ebove re- Mich. 406, 413, 144 N. W. 837.

14476 Suggestion upon record; service on adverse party, pleading. SEc. 26.
Whenever a suggestion shall be made upon the record, or in any stage of the
proceedings in any cause, which the adverse party shall have a right to con-
trovert, a copy of such suggestion shall be served upon the adverse party
or his attorney, in the same manner as other pleadings, and such party may
plead thereto, according to the practice of the court, in the same manner,
and within the same time, as to a declaration.

HISTORY: C. L. '15, 12762. This section Caille Bros. Co. v. Saginaw Cir. Judge, 155
re-enacts See. 32 of R. S. '46 Ch. 107, being Mich. 480, 451, 120 N. W. 6; Uuebel Co. v. Mac-
C. L. '57, 4533;--C. L. 4 61 7 ;-How. 7761; Kinnon, 186 Mich. 617, 152 N. W. 1098. See note
-- C. L. '97, 10402. to Turner v. St. Clair Tunnel Co., 102 Mich. 574,

FORMER LAW CONSTRUED: Bliss v. Caille 575, 61 N. W. 72.
Bros. Co., 149 Mich. 601, 604, 113 N. W. 317;

14477 Same; trial of issue. SEc. 27. If an issue of fact be joined upon
any such suggestion, the same shall be tried, and judgment rendered there-
on, as on other issues.

HISTORY: C. L. '15, 12763. This section [ -C. L. '97, 10403.
re-enacts See. 33 of R. S. '46 Ch. 107, being See note to preceding section.
C. L. '57, 4534 ;--C. L. '71, 618 ;-How. 7762;

14478 Same; judgment. SEC. 28. The party making such suggestion may
be non-suited, and may have judgment of non pros or discontinuance entered
against him, for the same causes, and in the same cases as in suits at law.

HISTORY: C. L. '15, 12764. This section | -C. L. '97, 10404.
re-enacts See. 34 of R. S. '46. Ch. 107, beingj See note to Compilers' 1 14476.
C. L. '57, 4535 ;-C. L. '71, 6179 ;-How. 7763;

14479 Malpractice, action. SEC. 29. If any person professing or hold-
ing himself out to be a physician or surgeon, shall be guilty of any malprac-
tice, an action on the case may be maintained against such person so pro.
fessing, and the rules of the common law, applicable to such actions against
licensed physicians and surgeons, shall be applicable to such actions on the
case; and such malpractice, may be given in evidence, in bar of any action
for services rendered by such person so professing.

HISTORY: C. L. '15, 12765. This section Leslie v. Mollics, 236 Mich. 610,211 N. W. 267. One
re-enacts Act 287 of 1865, being C. L. '71, 6198; setting up malpractice as defense to physician's
-How. 7792;-C. L. '97, 10426. action for fees in justice court is barred from

LIMITATION OF ACTION: See Compilers' J bringing suit thereafter for malpractice. Leslie
13978 subd. 4. v. Mollica. supra.

MALPRACTICE: Norris v. Kent Cir. Judge, UNPROFESSIONAL CONDUCT: By phy-
100 Mich. 256, 58 N. W. 1006; Vandenberg v. sicians and surgeons, see Compilers' J 6739 and
Slagh, 150 Mich. 225, 230, 114 N. W. 72. Law notes thereto. As to practice of osteopathy
relative to malpractice of person professing or without compliance with law, see Compilers'
holding himself out as physician or surgeon held 6762. As to unlawful practice by optometrists,
inapplicable to licensed physician and surgeon. see Compilers' 1 6788.

PROCEEDINGS FOR ENFORCEMENT OF INDIVIDUAL LIABILITY OF STOCK-

HOLDERS.

14480 Enforcement of liability; exception as to labor debts. SEC. 30.
Whenever, by the constitution or laws of this state, the stockholders of any
corporation are individually liable for any debts of such corporation, the
remedy for the enforcement of such liability shall be as hereinafter pre-
scribed, and not otherwise: Provided, That this and the next succeeding
twelve [121 sections shall not apply to cases where the suit is for labor, and
the action is brought by the person who performed the labor, or his assignees.

HISTORY: C. L. '15, 12766. This section CONSTRUED: Act 141 of 1877, superseded
re-enacts Sec. 1 of Act 141 of 1877, being How. by this and the following 12 sections is a gen-
4880:-C. L. '97, 8554, changing word "act" to eral law applicable to all corporations, and de-
"und the next succeeding twelve sections" and signed to prescribe the procedure for enforcing
adding words "or his assignees," which, how- the liability of stockholders. Musselman v.
ever, was not expressly repealed by this act. Wright, 107 Mich. 639, 65 N. W. 569.

CONSTITUTIONALITY: For a consideration LIABILITY OF STOCKHOLDERS: For chap-
of the leading provisions of this act and a dis- ter in the general corporation law, see Com-
cussion of its constitutionality, see Ripley v. pilers' 1 10018 et seq.
Evans, 87 Mich. 217. 49 N. W. 504. Compare Pettibone v. McGraw, 6 Mich. 441;

5164
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516 PUBLIC ACTS 1961—No. 236. 

600.2909 Stockholders' individual liability for corporate debts, enforcement; 
labor debts. [M.S.A. 27A.2909] 
Sec. 2909. Whenever any stockholders are individually liable for the debts of a 

corporation the remedy for the enforcement of their liability shall be as prescribed by 
the court rules and not otherwise. This section does not apply to actions for labor 
performed when the action is brought by the person who performed the labor or his 
assignees. 

600.2910 Action for seduction. [M.S.A. 27A.2910] 
Sec. 2910. Actions for seduction are subject to the following provisions and limitations: 
(1) In any action for seduction it is necessary to allege and prove that the female 

seduced was not 18 years of age or over at the time of the seduction. 
(2) In any action for seduction it is not necessary to allege or prove any loss of services 

in consequence of the seduction. 
(3) An action for seduction may be brought by the seduced female's mother, father, 

or guardian. 

600.2911 Imputation of unchastity. [M.S.A. 27A.2911] 
Sec. 2911. (1) Words imputing a lack of chastity to any female are actionable in them

selves and subject the person who uttered or published them to a civil action for the 
slander in the same manner as the uttering or publishing of words imputing the commission 
of a criminal offense. 

Libel or slander; damages, actual, exemplary, retraction. 
(2) (a) Except as provided in (b), in actions based on libel or slander the plaintiff is 

entitled to recover only for the actual damages which he has suffered in respect to his 
property, business, trade, profession, occupation, or feelings. 

(b) Exemplary and punitive damages shall not be recovered in actions for libel unless 
the plaintiff, before instituting his action, gives notice to the defendant to publish a 
retraction and allows a reasonable time to do so, and proof of the publication or correction 
shall be admissible in evidence under a denial on the question of the good faith of the 
defendant, and in mitigation and reduction of exemplary or punitive damages. The re
traction shall be published in the same size type, in the same editions and as far as practicable, 
in substantially the same position as the original libel. 

Same; justification; newspaper's fair report of public proceeding, privilege. 
(3) If the defendant in any action for slander or libel gives notice in his justifica

tion that the words spoken or published were true, this notice shall not be of itself proof 
of the malice charged in the complaint though not sustained by the evidence. In any action 
for slander or for publishing a libel even though the defendant has pleaded or attempted 
to prove a justification he may prove mitigating circumstances including the sources of 
his information and the ground for his belief. No damages shall be awarded in any 
libel action brought against a reporter, editor, publisher, or proprietor of a newspaper for 
the publication in it of a fair and true report of any public and official proceeding, or 
for any heading of the report which is a fair and true headnote of the article published. 
This privilege shall not apply to a libel which is contained in any matter added by any 
person concerned in the publication or contained in the report of anything said or done 
at the time and place of the public and official proceeding which was not a part of the 
public and official proceeding. 

Same; contribution from persons jointly responsible; exception as to sellers; 
author's liability to printer or publisher. 
(4) Any person or persons against whom a judgment is recovered for damages arising 

out of the authorship or publication of a libel is entitled to recover contribution in a 
civil action from all persons who were originally jointly liable for the libel with the defendant 
or defendants, whether joined as defendants or not, to the same extent as and with 
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REVISED JUDICATURE ACT OF 1961. 517 

the same effect that joint sureties are liable to contribute to each other in cases where 
they are sureties on the same contract. Where the libel has been published in any news
paper, magazine, or other periodical publication the servants and agents of the publisher 
of the periodical, and the news agents and other persons who have been connected with 
the libel only by selling or distributing the publication containing the libel and who have not 
acted maliciously in selling or publishing the libel, shall not be required to contribute and 
shall not be taken into account in determining the amount that any joint tort feasor is 
required to contribute under the provisions of this section. And if the author of the libel 
acted maliciously in composing or securing the printing or the publication of the libel 
and the printer, publisher, or distributor of the libel acted in good faith and without malice 
in printing and publishing the libel the author of the libel is liable in a civil action to that 
printer, publisher, or distributor for the entire amount of the damages which are recovered 
against and paid by that printer, publisher, or distributor. 

Previous judgment for plaintiff. 
(5) In actions brought for the recovery of damages for libel in this state, it is com

petent for the defendant or defendants in such action to show in evidence upon the trial 
of such action that the plaintiff in such action has heretofore recovered a judgment or 
judgments for damages in an action or actions for libel or libels to the same, or sub
stantially the same purport or effect as the libel for the recovery of damages for which such 
action has been brought, or that the plaintiff in such action has heretofore brought an 
action or actions for such libel or has received or agreed to receive compensation for such 
a libel. 

600.2912 A c t i o n s f o r malpractice; member of state licensed profession. 
[M.S.A. 27A.2912] 

Sec. 2912. (1) A civil action for malpractice may be maintained against any person 
professing or holding himself out to be a member of a state licensed profession. The rules 
of the common law applicable to actions against members of a state licensed profession, 
for malpractice, are applicable against any person who holds himself out to be a member 
of a state licensed profession. 

(2) Malpractice may be given in evidence in defense to any action for services ren
dered by the member of a state licensed profession, or person holding himself out to be 
a member of a state licensed profession. 

600.2913 Malicious or wilful destruction of property by minors; limitation 
on recovery of damages from parents. [M.S.A. 27A.2913] 
Sec. 2913. (1) Any municipal corporation, county, township, village, school district, 

department of the state of Michigan, person, partnership, corporation, association, or any 
incorporated or unincorporated religious organization is entitled to recover damages in an 
amount not to exceed $300.00 in a civil action in a court of competent jurisdiction against 
the parents of any minor who: 

(a) is under 18 years of age, and 
(b) is living with his parents, and 
(c) has maliciously or wilfully destroyed real, personal, or mixed property which be

longs to the municipal corporation, county, township, village, school district, department 
of the state of Michigan, person, partnership, corporation, association, or religious association. 

(2) The amount which may be recovered against the parents in section (1) above is 
limited to actual damages not exceeding $300.00 plus taxable court costs. 

600.2914 D i s c h a r g e in bankruptcy; cancellation of judgment, procedure. 
[M.S.A. 27A.2914] 
Sec. 2914. After a bankrupt has been discharged from his debts pursuant to the fed

eral laws relating to bankruptcy, the bankrupt, his receiver, his trustee, or any other in
terested person or corporation may apply to have a judgment debt canceled and discharged 
of record upon proof of the bankrupt's discharge. Application for equitable relief shall 
be made to the court in which the judgment was rendered against the bankrupt, or if it 
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7807 § 600.291 1SPECIFIC ACTIONS

600.2909 Stockholders, individual liability for corporate debts; enforce
ment; labor debts.
Sec. 2909. Whenever any stockholders are individually liable for the debts of a cor
poration the remedy for the enforcement of their liability shall be as prescribed by the
court rules and not otherwise. This section does not apply to actions for labor per
formed when the action is brought by the person who performed the labor or his assig
nees.
HISTORY: New 1961.p. 516.Act 236.EH. Jan. 1.1963.

600.2910 Action for seduction.
Sec. 2910. Actions for seduction are subject to the following provisions and limita
tions:

(1) In any action for seduction it is necessary to allege and prove that the female se
duced was not 18 years of age or over at the time of the seduction.

(2) In any action for seduction it is not necessary to allege or prove any loss of serv
ices in consequence of the seduction.

(3) An action for seduction may be brought by the seduced female's mother, father,
or guardian.
HISTORY: New 1961.p. 516.Act 236,EH. Jan. 1.1963.

600.2911 Imputation of unchastity.
Sec. 2911. (1) Words imputing a lack of chastity to any female are actionable in
themselves and subject the person who uttered or published them to a civil action for
the slander in the same manner as the uttering or publishing of words imputing the
commission of a criminal offense.

Libel or slander; damages, actual, exemplary, retraction.

(2) (a) Except as provided in (b), in actions based on libel or slander the plaintiff is
entitled to recover only for the actual damages which he has suffered in respect to his

property, business, trade, profession, occupation, or feelings.

(b) Exemplary and punitive damages shall not be recovered in actions for libel un
less the plaintiff, before instituting his action, gives notice to the defendant to publish
a retraction and allows a reasonable time to do so, and proof of the publication or cor
rection shall be admissible in evidence under a denial on the question of the good faith
of the defendant, and in mitigation and reduction of exemplary or punitive damages.
The retraction shall be published in the same size type, in the same editions and as far
as practicable, in substantially the same position as the original libel.

Same; justification; newspaper's fair report of public proceeding, privilege.

(3) If the defendant in any action for slander or libel gives notice in his justification
that the words spoken or published were true, this notice shall not be of itself proof of
the malice charged in the complaint though not sustained by the evidence. In any ac
tion for slander or for publishing a libel even though the defendant has pleaded or at

tempted to prove a justification he may prove mitigating circumstances including the
sources of his information and the ground for his belief. No damages shall be awarded
in any libel action brought against a reporter, editor, publisher, or proprietor of a

newspaper for the publication in it of a fair and true report of any public and official

proceeding, or for any heading of the report which is a fair and true headnote of the
article published. This privilege shall not apply to a libel which is contained in any
matter added by any person concerned in the publication or contained in the report of
anything said or done at the time and place of the public and official proceeding
which was not a part of the public and official proceeding.
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§ 600.291 1 REVISED JUDICATURE ACT OF 1961 7808

Same; contribution from persons jointly responsible; exception as to sell
ers; author's liability to printer or publisher.

(4) Any person or persons against whom a judgment is recovered for damages arising
out of the authorship or publication of a libel is entitled to recover contribution in a
civil action from all persons who were originally jointly liable for the libel with the de
fendant or defendants, whether joined as defendants or not, to the same extent as and
with the same effect that joint sureties are liable to contribute to each other in cases
where they are sureties on the same contract. Where the libel has been published in

any newspaper, magazine, or other periodical publication the servants and agents of
the publisher of the periodical, and the news agents and other persons who have been
connected with the libel only by selling or distributing the publication containing the
libel and who have not acted maliciously in selling or publishing the libel, shall not be

required to contribute and shall not be taken into account in determining the amount
that any joint tort feasor is required to contribute under the provisions of this section.
And if the author of the libel acted maliciously in composing or securing the printing
or the publication of the libel and the printer, publisher, or distributor of the libel
acted in good faith and without malice in printing and publishing the libel the author
of the libel is liable in a civil action to that printer, publisher, or distributor for the en
tire amount of the damages which are recovered against and paid by that printer, pub
lisher, or distributor.

Previous judgment for plaintiff.

(5) In actions brought for the recovery of damages for libel in this state, it is compe
tent for the defendant or defendants in such action to show in evidence upon the trial
of such action that the plaintiff in such action has heretofore recovered a judgment or

judgments for damages in an action or actions for libel or libels to the same, or sub

stantially the same purport or effect as the libel for the recovery of damages for which
such action has been brought, or that the plaintiff in such action has heretofore
brought an action or actions for such libel or has received or agreed to receive com

pensation for such a libel.
HISTORY: New 1961,p. 516.Act 236.EH. Jan. 1,1963.

600.291 2 Actions for malpractice; member of state licensed profession.
Sec. 2912. (1) A civil action for malpractice may be maintained against any person
professing or holding himself out to be a member of a state licensed profession. The
rules of the common law applicable to actions against members of a state licensed pro
fession, for malpractice, are applicable against any person who holds himself out to be

a member of a state licensed profession.

(2) Malpractice may be given in evidence in defense to any action for services ren
dered by the member of a state licensed profession, or person holding himself out to
be a member of a state licensed profession.
HISTORY: New 1961.p. 517,Act 236,EH. Jan. 1,1963.

600.2913 Malicious or wilful destruction by minors; recovery of damages
from parents.
Sec. 2913. (1) Any municipal corporation, county, township, village, school district,

department of the state of Michigan, person, partnership, corporation, association, or
any incorporated or unincorporated religious organization may recover damages in an
amount not to exceed $1,500.00 in a civil action in a court of competent jurisdiction
against the parents or parent of any unemancipated minor under 18 years of age, liv
ing with his parents or parent, who has maliciously or wilfully destroyed real, personal
or mixed property which belongs to the municipal corporation, county, township, vil
lage, school district, department of the state of Michigan, person, partnership, corpo
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House 
Legislative 
Analysis 
Section 

Washington Square Building, Suite 1025 
Lansing, Michigan 48909 
Phone. 517/373-6466 

LIBEL, SLANDER ACTIONS 

RECEIVED. 
H o u s e Bill 4 9 3 2 (Substitute H-3) 
First Analysis (6-15-88) U j j i 5 "IQQQ 

Sponsor: Rep. Will iam R. Bryant, Jr. 
Committee: Judiciary M ich . State Law L ibrary 

THE APPARENT PROBLEM: 
In December 1986, the Michigan Supreme Court decided 
Rouch v. Enquirer & News of Battle Creek (398 N.W.2d 
245, 427 Mich. 157), a case in which the plaintiff charged 
a newspaper with libel for publishing information obtained 
from police on the plaintiff's arrest for rape. The plaintiff 
was never fo rma l l y charged or a r r a i gned , and was 
released on a personal recognizance bond; another man 
was later arrested, arraigned, and cleared of the crime. 

In Rouch, which came before the court through a series 
pretrial motions and appeals, the court interpreted libel 
law in a manner that many say changed the application 
of the law in Michigan. The Revised Judicature Act says 
that damages may not be awarded in any libel action 
against a newspaper for the publication of an accurate 
report of any public and official proceeding. To the court, 
" t h e t e rm ' o f f i c i a l p r o c e e d i n g ' evoked not ions o f 
adjudicatory action, rather than of government action 
generally." The court concluded that "an arrest that 
amounts to no more than an apprehension is not a 
' p r o c e e d i n g ' under the s t a t u t e , " and held tha t the 
information supplied to and published by the newspaper 
was not protected by the statutory privilege applying to 
reports of public and official proceedings. This reading of 
the l a w a p p e a r s undu ly rest r ic t ive and con t ra ry to 
long-standing interpretation of it; amendments to clarify 
the scope of the statutory "off icial proceedings" privilege 
have been proposed. 

The Rouch decision has also been criticized for its treatment 
of another aspect of libel law, that of the "public interest" 
privilege, which raises issues of the degree to which reports 
on matters of public interest should be protected from 
damage suits. The court, after reviewing and analyzing 
various state and federal appellate decisions, held that in 
a case where a private person (as opposed to a public 
figure) brings an action on a report involving a' matter of 
public concern, the applicable standard for determining 
whether damages are to be allowed is negligence, rather 
than actual malice (malice in this sense does not mean 
that a statement was made with ill wi l l , but rather with 
knowledge of its falsity or with reckless disregard for the 
truth). Many have found fault with the court's analysis of 
the public interest privilege, and seek to have statute 
express what until Rouch had been thought to be the law 
in Michigan: that a report of a public matter is not to be 
actionable unless the report was malicious, in addition to 
being false. 

THE CONTENT OF THE BILL: 
The bill would amend the Revised Judicature Act to do the 
fol lowing: 

• extend existing libel provisions that protect an accurate 
report of a public and official proceeding to matters of 
public record; a governmental notice, announcement, 
report or record generally available to the public; and 
an act or action of a public body. 

• provide that an action for libel or slander could not be 
brought based upon a communication involving public 
figures or matters of public or general concern unless 
the claim was sustained by clear and convincing proof 
that the defamatory falsehood was published with 
knowledge that it was false or with reckless disregard 
for whether it was false. 

• specif ically include radio and television broadcasts 
within the libel law. 

MCL 600.2911 

FISCAL IMPLICATIONS: 
The House Fiscal Agency says that the bill would have no 
fiscal implications. (6-14-88) 

ARGUMENTS: 
For: 
The importance of a free press to report on matters of 
public interest is indisputable. If the press is constrained 
by the threat of unbridled libel suits for publishing accurate 
accounts of public matters, the public is, to paraphrase 
one editor, deprived of important information upon which 
it can form opinions about its government. As it stands, 
the Rouch decision likely would have a chilling effect on 
the reporting of information from police records. Further, 
it appears that the decision would allow a private person 
to collect libel damages upon showing negligence on the 
part of a newspaper reporting on a public matter, rather 
than the actual malice that previously had been required 
in Michigan. That standard had been articulated by 
Michigan case law and in effect countenanced by the 
United States Supreme Court in its 1974 decision on Gertz 
v. Robert Welch, Inc. (94 S. Ct. 2997). In Gertz, the court 
held that "as long as they do not impose liability without 
fault , the States may define for themselves the appropriate 
standard of liability for a publisher or broadcaster of 
defamatory falsehood injurious to a private individual." 
The bill would overrule the Rouch decision, and basically 
restore Michigan libel law to its prior condition. The bill 
would relieve the media from undue restraints on reporting 
from public documents or discussing matters of public 
concern. 

Against: 
While Gertz prohibits states from permitting recovery of 
punitive damages absent a showing of actual malice, it 
does allow recovery of actual damages upon a showing 
of negligence in a report of a public matter involving a 
private individual. The bill should follow Gertz in this 
regard; to do otherwise would be contrary to the basic 
common law position and the practice in the majority of 
the states. More importantly, the bill would excuse the 
media f rom having to employ reasonable care in reporting 
on, for instance, what a private individual said in a public 
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forum or on a public issue. The bill would broaden the 
public interest privilege beyond what it should be. 

POSITIONS: 
The Michigan Association of Broadcasters strongly supports 
the bil l . (6-13-88) 

The Michigan Press Association supports the bil l . (6-10-88) 

The Michigan Trial Lawyers Association does not oppose 
the bill except for a provision that significantly diverges 
from the basic common law of defamation as it applies to 
private persons. (6-10-88) 

Def-Appellants' Appendix  292a

R
EC

EIV
ED

 by M
SC

 1/3/2020 6:48:19 PM



House 
Legislative 
Analysis 
Section 

Washington Square Building, Suite 1025 
Lansing, Michigan 48909 
Phone: 517/373-6466 

LIBEL, S L A N D E R A C T I O N S 

H o u s e Bill 4 9 3 2 as enrolled - » - - » . 
Second Analysis (1-27-89) ItEuiSVED 

Sponsor: Rep. W i l l i am R. Bryant, Jr. F E B 0 8 19BP 

House Committee: Judiciary . . . , _. . . . . . 

c . r .„ . . . . Mir-b. State Law Library 
Senate Committee: Judic iary 

THE APPARENT PROBLEM: 
In December 1986, the Michigan Supreme Court decided 
Rouch v. Enquirer & News of Battle Creek (398 N.W.2d 
245, 427 Mich. 157), a case in which the plaintiff charged 
a newspaper with libel for publishing information obtained 
from police on the plaintiff's arrest for rape. The plaintiff 
was never fo rma l l y charged or a r r a i gned , and was 
released on a personal recognizance bond; another man 
was later arrested, arraigned, and cleared of the crime. 

In Rouch, which came before the court through a series 
pretrial motions and appeals, the court interpreted libel 
law in a manner that many say changed the application 
of the law in Michigan. The Revised Judicature Act says 
that damages may not be awarded in any libel action 
against a newspaper for the publication of an accurate 
report of any public and official proceeding. To the court, 
" t h e t e r m ' o f f i c i a l p r o c e e d i n g ' evoked not ions of 
adjudicatory action, rather than of government action 
generally." The court concluded that "an arrest that 
amounts to no more than an apprehension is not a 
' p r o c e e d i n g ' under the s t a t u t e , " and held tha t the 
information supplied to and published by the newspaper 
was not protected by the statutory privilege applying to 
reports of public and official proceedings. This reading of 
the l a w a p p e a r s undu ly res t r ic t ive and con t ra ry to 
long-standing interpretation of it; amendments to clarify 
the scope of the statutory "off icial proceedings" privilege 
have been proposed. 

The Rouch decision has also been criticized for its treatment 
of another aspect of libel law, that of the "public interest" 
privilege, which raises issues of the degree to which reports 
on matters of public interest should be protected from 
damage suits. The court, after reviewing and analyzing 
various state and federal appellate decisions, held that in 
a case where a private person (as opposed to a public 
figure) brings an action on a report involving a matter of 
public concern, the applicable standard for determining 
whether damages are to be allowed is negligence, rather 
than actual malice (malice in this sense does not mean 
that a statement was made with ill wi l l , but rather with 
knowledge of its falsity or with reckless disregard for the 
truth). Many have found fault with the court's analysis of 
the public interest privilege, and seek to have statute 
express what until Rouch had been thought to be the law 
in Michigan: that a report of a public matter is not to be 
actionable unless the report was malicious, in addition to 
being false. 

THE CONTENT OF THE BILL: 
The bill would amend the Revised Judicature Act to do the 
fol lowing: 

• extend existing libel provisions that protect an accurate 
report of a public and official proceeding to matters of 
public record; a governmental notice, announcement, 

report or record generally available to the public; and 
an act or action of a public body. 

• provide that an action for libel or slander could not be 
brought based upon a communication involving public 
figures unless the claim was sustained by clear and 
convincing proof that the defamatory falsehood was 
published with knowledge that it was false or with 
reckless disregard for whether it was false. 

• provide that a action for libel or slander could not be 
brought based upon a communication involving a private 
individual unless the defamatory falsehood concerned 
the private individual and was published negligently. 
Recovery under this provision wou ld be l imi ted to 
economic damages, including attorney fees. 

• specif ically include radio and television broadcasts 
within the libel law. 

The bill would take effect January 1, 1989, and would 
apply to any cause of action arising on or after that date. 

MCL 600.2911 

FISCAL IMPLICATIONS: 
The House Fiscal Agency says that the bill would have no 
fiscal implications. (1-18-89) 

ARGUMENTS: 
For: 
The importance of a free press to report on matters of 
public interest is indisputable. If the press is constrained 
by the threat of unbridled libel suits for publishing accurate 
accounts of public matters, the public is, to paraphrase 
one editor, deprived of important information upon which 
it can form opinions about its government. As it stands, 
the Rouch decision likely would have a chilling effect on 
the reporting of information from police records. The bill 
would overrule the Rouch decision, and do much to restore 
Michigan libel law to its prior condition. The bill would 
relieve the media from undue restraints on reporting from 
public documents or discussing matters of public concern. 

For: 
In its 1974 decision on Gertz v. Robert Welch, Inc. (94 S. 
Ct. 2997), the United States Supreme Court al lowed 
recovery of actual damages upon a showing of negligence 
in a report of a public matter involving a private individual. 
The bill follows Gertz in this regard; to do otherwise would 
be contrary to the basic common law position and the 
practice in the majority of the states. The bill thus would 
not excuse the media from having to employ reasonable 
care in reporting on, for instance, what a private individual 
said in a public forum or on a public issue. 
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The People of the State of Michigan enact:

Section amended; Michigan penal code.
Section 1. Section 540e of Act No. 328 of the Public Acts of 1931, being section

750.540e of the Michigan Compiled Laws, is amended to read as follows:

750.540e Malicious use of service provided by communications
common carrier. [M.S.A. 28.808(5)]
See. 540e. (1) Any person is guilty of a misdemeanor who maliciously uses any

service provided by a communications common carrier with intent to terrorize,
frighten, intimidate, threaten, harass, molest, or annoy any other person, or to
disturb the peace and quiet of any other person by any of the following:

(a) Threatening physical harm or damage to any person or property in the course
of a telephone conversation.

(b) Falsely and deliberately reporting by telephone or telegraph message that any
person has been injured, has suddenly taken ill, has suffered death, or has been the
victim of a crime, or of an accident.

(c) Deliberately refusing or failing to disengage a connection between a telephone
and another telephone or between a telephone and other equipment provided for the
transmission of messages by telephone, thereby interfering with any communica-
tions service.

(d) Using any vulgar, indecent, obscene, or offensive language or suggesting any
lewd or lascivious act in the course of a telephone conversation.

(e) Repeatedly initiating a telephone call and, without speaking, deliberately
hanging up or breaking the telephone connection as or after the telephone call is
answered.

(f) Making an unsolicited commercial telephone call which is received between
the hours of 9 p.m. and 9 a.m. For the purpose of this subdivision, "an unsolicited
commercial telephone call" means a call made by a person or recording device, on
behalf of a person, corporation, or other entity, soliciting business or contributions.

(g) Deliberately calling a telephone of another person in a repetitive manner
which causes interruption in telephone service or prevents the person from utilizing
his or her telephone service.

(2) Any person violating this section may be imprisoned for not more than 6
months, or fined not more than $500.00, or both. An offense is committed under this
section if the communication either originates or terminates or both originates and
terminates in this state and may be prosecuted at the place of origination or
termination.

Approved December 21, 1988.
Filed with Secretary of State December 22, 1988.

[No. 396]

(HB 4932)

AN ACT to amend section 2911 of Act No. 236 of the Public Acts of 1961, entitled
as amended "An act to revise and consolidate the statutes relating to the organization
and jurisdiction of the courts of this state; the powers and duties of such courts, and of

PUBLIC ACTS 1988-No. 396 1599

Def-Appellants' Appendix  295a

R
EC

EIV
ED

 by M
SC

 1/3/2020 6:48:19 PM



PUBLIC ACTS 1988-No. 396

the judges and other officers thereof; the forms and attributes of civil claims and
actions; the time within which civil actions and proceedings may be brought in said
courts; pleading, evidence, practice and procedure in civil and criminal actions and
proceedings in said courts; to provide remedies and penalties for the violation of
certain provisions of this act; and to repeal all acts and parts of acts inconsistent with,
or contravening any of the provisions of this act," being section 600.2911 of the
Michigan Compiled Laws.

The People of the State of Michigan enact:

Section amended; revised judicature act of 1961.
Section 1. Section 2911 of Act No. 236 of the Public Acts of 1961, being section

600.2911 of the Michigan Compiled Laws, is amended to read as follows:

600.2911 Action for libel or slander. [M.S.A. 27A.2911]
Sec. 2911. (1) Words imputing a lack of chastity to any female or male are

actionable in themselves and subject the person who uttered or published them to a
civil action for the slander in the same manner as the uttering or publishing of words
imputing the commission of a criminal offense.

(2)(a) Except as provided in subdivision (b), in actions based on libel or slander the
plaintiff is entitled to recover only for the actual damages which he or she has
suffered in respect to his or her property, business, trade, profession, occupation, or
feelings.

(b) Exemplary and punitive damages shall not be recovered in actions for libel
unless the plaintiff, before instituting his or her action, gives notice to the defendant
to publish a retraction and allows a reasonable time to do so, and proof of the
publication or correction shall be admissible in evidence under a denia. on the
question of the good faith of the defendant, and in mitigation and reduction of
exemplary or punitive damages. For libel based on a radio or television broadcast,
the retraction shall be made in the same manner and at the same time of the day as
the original libel; for libel based on a publication, the retraction shall be published in
the same size type, in the same editions and as far as practicable, in substantially the
same position as the original libel; and for other libel, the retraction shall be
published or communicated in substantially the same manner as the original libel.

(3) If the defendant in any action for slander or libel gives notice in a justification
that the words spoken or published were true, this notice shall not be of itself proof of
the malice charged in the complaint though not sustained by the evidence. In an
action for slander or for publishing or broadcasting a libel even though the defendant
has pleaded or attempted to prove a justification he or she may prove mitigating
circumstances including the sources of his or her information and the ground for his
or her belief. Damages shall not be awarded in a libel action for the publication or
broadcast of a fair and true report of matters of public record, a public and official
proceeding, or of a governmental notice, announcement, written or recorded report
or record generally available to the public, or act or action of a public body, or for a
heading of the report which is a fair and true headnote of the report. This privilege
shall not apply to a libel which is contained in a matter added by a person concerned
in the publication or contained in the report of anything said or done at the time and
place of the public and official proceeding or governmental notice, announcement,
written or recorded report or record generally available to the public, or act or action
of a public body, which was not a part of the public and official proceeding or

1600
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PUBLIC ACTS 1988-No. 396

governmental notice, announcement, written or recorded report or record generally
available to the public, or act or action of a public body.

(4) A person against whom a judgment is recovered for damages arising out of the
authorship or publication of a libel is efititled to recover contribution in a civil action
from all persons who were originally jointly liable for the libel with the defendant or
defendants, whether joined as defendants or not, to the same extent as and with the
same effect that joint sureties are liable to contribute to each other in cases where
they are sureties on the same contract. If the libel has been published in a newspaper,
magazine, or other periodical publication or by a radio or television broadcast, the
servants and agents of the publisher or proprietor of the periodical or radio or
television station or network, and the news agents and other persons who have been
connected with the libel only by selling or distributing the publication containing the
libel and who have not acted maliciously in selling or publishing the libel, shall not be
required to contribute and shall not be taken into account in determining the amount
that any joint tort feasor is required to contribute under the provisions of this section.
If the author of the libel acted maliciously in composing or securing the printing or
the publication of the libel and the printer, publisher, or distributor of the libel acted
in good faith and without malice in printing and publishing the libel, the author of
the libel is liable in a civil action to that printer, publisher, or distributor for the
entire amount of the damages which are recovered against and paid by that printer,
publisher, or distributor.

(5) In actions brought for the recovery of damages for libel in this state, it is
competent for the defendant or defendants in the action to show in evidence upon the
trial of the action that the plaintiff in the action has previously recovered a judgment
for damages in an action for libel to the same or substantially the same purport or
effect as the libel for the recovery of damages for which the action has been brought,
or that the plaintiff in the action has previously brought an action for the libel or has
received or agreed to receive compensation for the libel.

(6) An action for libel or slander shall not be brought based upon a communication
involving public officials or public figures unless the claim is sustained by clear and
convincing proof that the defamatory falsehood was published with knowledge that it
was false or with reckless disregard of whether or not it was false.

(7) An action for libel or slander shall not be brought based upon a communication
involving a private individual unless the defamatory falsehood concerns the private
individual and was published negligently. Recovery under this provision shall be
limited to economic damages including attorney fees.

(8) As used in this section, "libel" includes defamation by a radio or television
broadcast.

Applicability; effective date.
Section 2. (1) This amendatory act shall apply to any cause of action arising on or

after January 1, 1989.

(2) This amendatory act shall take effect January 1, 1989.

This act is ordered to take immediate effect.
Approved December 23, 1988.
Filed with Secretary of State December 27, 1988.
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LIBEL OR SLANDER—BROADCASTS, GOVERNMENTAL..., 1988 Mich. Legis....

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 1

1988 Mich. Legis. Serv. 396 (West)

MICHIGAN

1988 PUBLIC ACTS, RESOLUTIONS, AND

EXECUTIVE REORGANIZATION ORDERS

Eighty-Fourth Legislature, Regular Session

Additions are indicated by <<+ UPPERCASE +>>

Deletions by <<- *** ->>

Changes in tabular material are not indicated

PUBLIC ACT NO. 396

H.B.No. 4932
LIBEL OR SLANDER—BROADCASTS, GOVERNMENTAL NOTICES, ETC.—PROOF

AN ACT to amend section 2911 of Act No. 236 of the Public Acts of 1961, entitled as amended “An act to revise and
consolidate the statutes relating to the organization and jurisdiction of the courts of this state; the powers and duties of such
courts, and of the judges and other officers thereof; the forms and attributes of civil claims and actions; the time within which
civil actions and proceedings may be brought in said courts; pleading, evidence, practice and procedure in civil and criminal
actions and proceedings in said courts; to provide remedies and penalties for the violation of certain provisions of this act;
and to repeal all acts and parts of acts inconsistent with, or contravening any of the provisions of this act,” being section
600.2911 of the Michigan Compiled Laws.

The People of the State of Michigan enact:

MI ST 600.2911

Section 1. Section 2911 of Act No. 236 of the Public Acts of 1961, being section 600.2911 of the Michigan Compiled Laws,
is amended to read as follows:

M.C.L.A. § 600.2911

Sec. 2911. (1) Words imputing a lack of chastity to any female <<+OR MALE+>> are actionable in themselves and subject
the person who uttered or published them to a civil action for the slander in the same manner as the uttering or publishing of
words imputing the commission of a criminal offense.
(2)(a) Except as provided in <<+SUBDIVISION+>> (b), in actions based on libel or slander the plaintiff is entitled to recover

only for the actual damages which he <<+OR SHE+>> has suffered in respect to his <<+OR HER+>> property, business, trade,
profession, occupation, or feelings.
(b) Exemplary and punitive damages shall not be recovered in actions for libel unless the plaintiff, before instituting his <<

+OR HER+>> action, gives notice to the defendant to publish a retraction and allows a reasonable time to do so, and proof of
the publication or correction shall be admissible in evidence under a denial on the question of the good faith of the defendant,
and in mitigation and reduction of exemplary or punitive damages. <<+FOR LIBEL BASED ON A RADIO OR TELEVISION
BROADCAST, THE RETRACTION SHALL BE MADE IN THE SAME MANNER AND AT THE SAME TIME OF THE
DAY AS THE ORIGINAL LIBEL; FOR LIBEL BASED ON A PUBLICATION, THE+>> retraction shall be published in the
same size type, in the same editions and as far as practicable, in substantially the same position as the original libel<<+; AND
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 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 2

FOR OTHER LIBEL, THE RETRACTION SHALL BE PUBLISHED OR COMMUNICATED IN SUBSTANTIALLY THE
SAME MANNER AS THE ORIGINAL LIBEL+>>.
(3) If the defendant in any action for slander or libel gives notice in <<+ A+>> justification that the words spoken or published

were true, this notice shall not be of itself proof of the malice charged in the complaint though not sustained by the evidence. In
<<+AN+>> action for slander or for publishing <<+OR BROADCASTING+>> a libel even though the defendant has pleaded or
attempted to prove a justification he <<+OR SHE+>> may prove mitigating circumstances including the sources of his <<+OR
HER+>> information and the ground for his <<+OR HER+>> belief. <<+DAMAGES+>> shall <<+NOT+>> be awarded in <<
+A+>> libel action <<-* * * ->>for the publication <<+OR BROADCAST+>> of a fair and true report of <<+ MATTERS OF
PUBLIC RECORD, A+>> public and official proceeding, <<+OR OF A GOVERNMENTAL NOTICE, ANNOUNCEMENT,
WRITTEN OR RECORDED REPORT OR RECORD GENERALLY AVAILABLE TO THE PUBLIC, OR ACT OR ACTION
OF A PUBLIC BODY,+>> or for <<+A+>> heading of the report which is a fair and true headnote of the <<+REPORT+>>.
This privilege shall not apply to a libel which is contained in <<+A+>> matter added by <<+A+>> person concerned in the
publication or contained in the report of anything said or done at the time and place of the public and official proceeding <<+OR
GOVERNMENTAL NOTICE, ANNOUNCEMENT, WRITTEN OR RECORDED REPORT OR RECORD GENERALLY
AVAILABLE TO THE PUBLIC, OR ACT OR ACTION OF A PUBLIC BODY,+>> which was not a part of the public and
official proceeding <<+OR GOVERNMENTAL NOTICE, ANNOUNCEMENT, WRITTEN OR RECORDED REPORT OR
RECORD GENERALLY AVAILABLE TO THE PUBLIC, OR ACT OR ACTION OF A PUBLIC BODY+>>.
(4) <<+A+>> person <<-* * * ->>against whom a judgment is recovered for damages arising out of the authorship or

publication of a libel is entitled to recover contribution in a civil action from all persons who were originally jointly liable for the
libel with the defendant or defendants, whether joined as defendants or not, to the same extent as and with the same effect that
joint sureties are liable to contribute to each other in cases where they are sureties on the same contract. <<+IF+>> the libel has
been published in <<+A+>> newspaper, magazine, or other periodical publication <<+OR BY A RADIO OR TELEVISION
BROADCAST+>>, the servants and agents of the publisher <<+OR PROPRIETOR+>> of the periodical <<+OR RADIO OR
TELEVISION STATION OR NETWORK+>>, and the news agents and other persons who have been connected with the libel
only by selling or distributing the publication containing the libel and who have not acted maliciously in selling or publishing the
libel, shall not be required to contribute and shall not be taken into account in determining the amount that any joint tort feasor
is required to contribute under the provisions of this section. <<+IF+>> the author of the libel acted maliciously in composing
or securing the printing or the publication of the libel and the printer, publisher, or distributor of the libel acted in good faith and
without malice in printing and publishing the libel, the author of the libel is liable in a civil action to that printer, publisher, or
distributor for the entire amount of the damages which are recovered against and paid by that printer, publisher, or distributor.
(5) In actions brought for the recovery of damages for libel in this state, it is competent for the defendant or defendants in <<

+THE+>> action to show in evidence upon the trial of <<+THE+>> action that the plaintiff in <<+ THE+>> action has <<
+PREVIOUSLY+>> recovered a judgment <<-* * * ->> for damages in an action <<-* * * ->>for libel <<-* * * ->>to the same
<<-* * * ->>or substantially the same purport or effect as the libel for the recovery of damages for which <<+THE+>> action
has been brought, or that the plaintiff in <<+THE+>> action has <<+PREVIOUSLY+>> brought an action <<-* * * ->>for <<
+THE+>> libel or has received or agreed to receive compensation for <<+THE+>> libel.
<<+(6) AN ACTION FOR LIBEL OR SLANDER SHALL NOT BE BROUGHT BASED UPON A COMMUNICATION

INVOLVING PUBLIC OFFICIALS OR PUBLIC FIGURES UNLESS THE CLAIM IS SUSTAINED BY CLEAR AND
CONVINCING PROOF THAT THE DEFAMATORY FALSEHOOD WAS PUBLISHED WITH KNOWLEDGE THAT IT
WAS FALSE OR WITH RECKLESS DISREGARD OF WHETHER OR NOT IT WAS FALSE.+>>
<<+(7) AN ACTION FOR LIBEL OR SLANDER SHALL NOT BE BROUGHT BASED UPON A COMMUNICATION

INVOLVING A PRIVATE INDIVIDUAL UNLESS THE DEFAMATORY FALSEHOOD CONCERNS THE PRIVATE
INDIVIDUAL AND WAS PUBLISHED NEGLIGENTLY. RECOVERY UNDER THIS PROVISION SHALL BE LIMITED
TO ECONOMIC DAMAGES INCLUDING ATTORNEY FEES.+>>
<<+(8) AS USED IN THIS SECTION, “LIBEL” INCLUDES DEFAMATION BY A RADIO OR TELEVISION

BROADCAST.+>>

MI ST 600.2911, note
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LIBEL OR SLANDER—BROADCASTS, GOVERNMENTAL..., 1988 Mich. Legis....

 © 2019 Thomson Reuters. No claim to original U.S. Government Works. 3

M.C.L.A. § 600.2911, note

Section 2. (1) This amendatory act shall apply to any cause of action arising on or after January 1, 1989.

(2) This amendatory act shall take effect January 1, 1989.

This act is ordered to take immediate effect.

Approved December 23, 1988.

Filed December 27, 1988.

MI LEGIS 396

End of Document © 2019 Thomson Reuters. No claim to original U.S. Government Works.
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STATE OF MICHIGAN 
IN THE CIRCUIT COURT FOR THE COUNTY OF GRAND TRAVERSE 

  
BRYAN PUNTURO and FAWN PUNTURO, 
husband and wife, and B&A HOLDINGS, LLC  
d/b/a ParkShore Resort, a Michigan  
limited liability company, 
 
 Plaintiffs, 
 
v       Case No. 17-32008-CZ 
       Judge:  Thomas G. Power 
BRACE KERN, an individual, and 
SABURI BOYER and DANIELLE KORT, f/k/a 
Danielle Boyer, 
 
 Defendants. 
________________________________/ 
Jay Zelenock (P58836) 
JAY ZELENOCK LAW FIRM PLC 
Attorneys for Defendant Boyer and Kort 
160 East State Street, Suite 203 
Traverse City, Michigan 49684 
(231) 929-9529 
jay@zelenocklaw.com  
info@zelenocklaw.com 
deb@zelenocklaw.com 
 
Jonathan R. Moothart (P40678) 
MOOTHART & SARAFA, PLC 
Attorneys for Plaintiffs 
9815 Miami Beach Rd. 
P.O. Box 243 
Williamsburg, MI 49690 
(231) 947-8048 
jon@moothartlaw.com 
nancy@moothartlaw.com 
 

Michael J. Sullivan (P35599) 
Jonathan B. Koch (P80408) 
COLLINS EINHORN FARRELL PC 
Attorneys for Defendant Brace Kern 
4000 Town Center, 9th Floor 
Southfield, MI 48075 
(248) 355-4141 
Michael.Sullivan@CEFLawyers.com 
Jonathan.Koch@CEFLawyers.com 
Sue.Lustig@CEFLawyers.com 
Susan.Wagner@CEFLawyers.com 
 
Phillip K. Yeager (P33761) 
YEAGER, DAVISON & DAY, PC 
Attorney for Brace Kern 
4690 East Fulton Street, Ste. 102 
Ada, MI 49301-8403 
(616) 949-6252 
pky@ydd-law.com 
jjh@ydd-law.com

________________________________/ 
 

DEFENDANT DANIELLE KORT’S MOTION FOR SUMMARY DISPOSITION AND 
CONCURRENCE WITH CO-DEFENDANTS’ SUMMARY DISPOSITION MOTIONS 

SET FOR HEARING ON MAY 1, 2017 
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NOW COMES Defendant Danielle Kort, by counsel, and moves for summary 

disposition pursuant to MCR 2.116(C)(8) and (C)(10) as follows: 

1. This is a defamation action arising out of a prior criminal action filed by the 

Michigan Attorney General against Plaintiff Bryan Punturo.  

2. Co-Defendants Kern and Boyer filed motions for summary disposition in 

lieu of answers on March 20 and the hearing on those motions is set for May 1, 2017. 

3. Defendant Kort concurs with those motions. 

4. Further, Plaintiffs’ complaint attributes no actionable statements to 

Defendant Danielle Kort.  Instead, it attributes allegedly defamatory statements to Co-

Defendants Kern and Boyer (her attorney in the prior action and her ex-husband, 

respectively).    

5. Plaintiffs’ Complaint fails to state a claim against Defendant Danielle Kort, 

and must be dismissed for the reasons set forth in the motions for summary disposition 

filed by Co-Defendants Kern and Boyer, and for the reasons set forth in the attached 

brief of law.   

WHEREFORE, Defendant Kort respectfully requests the Court enter an Order 

granting her motion for summary disposition pursuant to MCR 2.116(C)(8) and (C)(10). 

     JAY ZELENOCK LAW FIRM PLC 
 
Date: March 30, 2017  By:  /s/ Jay Zelenock  
      Jay Zelenock (P58836) 
      Attorneys for Defendant S. Boyer 
      160 East State Street, Suite 203 
      Traverse City, MI 49684 
      231.929.9529 
      jay@zelenocklaw.com  
      info@zelenocklaw.com   
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v       Case No. 17-32008-CZ 
       Judge:  Thomas G. Power 
BRACE KERN, an individual, and 
SABURI BOYER and DANIELLE KORT, f/k/a 
Danielle Boyer, 
 
 Defendants. 
________________________________/ 
Jay Zelenock (P58836) 
JAY ZELENOCK LAW FIRM PLC 
Attorneys for Defendant Boyer and Kort 
160 East State Street, Suite 203 
Traverse City, Michigan 49684 
(231) 929-9529 
jay@zelenocklaw.com  
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4000 Town Center, 9th Floor 
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Michael.Sullivan@CEFLawyers.com 
Jonathan.Koch@CEFLawyers.com 
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YEAGER, DAVISON & DAY, PC 
Attorney for Brace Kern 
4690 East Fulton Street, Ste. 102 
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________________________________/ 
 

 
DEFENDANT KORT’S BRIEF IN SUPPORT OF  

MOTION FOR SUMMARY DISPOSITION 
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Defamation pleading principles and summary disposition: 

Defamation cases are held to a heightened pleading standard, requiring that 

exact words of the alleged defamation be set forth explicitly in the complaint. See, e.g., 

Thomas M. Cooley Law School v Doe 1, 300 Mich App 245, 262-263 (2013)(“A plaintiff 

claiming defamation must plead a defamation claim with specificity by identifying the 

exact language that the plaintiff alleges to be defamatory. For a claim of libel, a plaintiff 

must plead “ ‘the very words of the libel.... ’ ” Id. notes omitted)). This permits early use 

of summary disposition based on the complaint under the (C)(8) standard. The First 

Amendment and free speech values encourage the vigorous early use of summary 

disposition in defamation claims. See, e.g., Ireland v Edwards, supra, 230 Mich App at 

613 n4(“Summary judgment is particularly appropriate at an early stage in cases where 

claims of libel or invasion of privacy are made against publications dealing with matters 

of public interest and concern.” Id. quoting Lins v Evening News Ass’n, 129 Mich App 

419, 425 (1983)). It is an element of a defamation claim and the plaintiffs’ burden to 

establish that the communication complained of was “unprivileged.” See, e.g., Thomas 

M. Cooley Law School v Doe 1, supra, 300 Mich App at 262.   

 

Application:  

In this case, Plaintiffs’ complaint attributes no actionable statements to Defendant 

Danielle Kort.  Instead, it attributes allegedly defamatory statements to Co-Defendants 

Kern and Boyer (her attorney in the prior action and her ex-husband, respectively). The 

complaint alleges that Danielle Kort signed an affidavit filed to support pleadings in a 

prior litigation.  (Complaint, at para. 44). However, the complaint does not set forth any 
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allegedly defamatory statements contained in the affidavit.  Id.  Further, the complaint 

offers no factual allegations showing how the affidavit is not “privileged,” as a document 

filed in a judicial proceeding. It is well-settled that statements made in pleadings in a 

lawsuit are absolutely privileged and cannot form the basis of a libel suit and that 

statements made in judicial proceedings are absolutely privileged. See, e.g., Sanders v 

Leeson Air Conditioning Corp, 362 Mich 692, 695, 108 NW2d 761, 762 (1961) and 

Couch v Schultz, 193 Mich App 292, 294, 483 NW2d 684, 685 (1992). Thus, Kort’s 

affidavit is non-actionable as a matter of law.  The complaint must be dismissed.   

 

Concurrence with Co-Defendants’ motions for summary disposition:  

In this case, Plaintiffs’ claims are barred as they are privileged, opinion, fair 

comment on issues of public concern and otherwise non-actionable as a matter of law 

as argued in greater detail in the motions for summary disposition filed by Co-

Defendants Kern and Boyer.  The context of all of the alleged comments on the criminal 

charges and the civil litigation (whether by Kern or Boyer) were understood by any 

reasonable listener to be statements of opinion from litigants about matters publicly 

disputed in litigation.  Neither portrayed themselves as “neutrals” or were reasonably 

understood as neutral.  Notably, no defamatory statements are attributed to Defendant 

Kort as outlined above.  Further, the legal protections and privileges for free speech in 

defamation claims apply with equal force to “alternative legal theories” based on the 

same facts and thus require summary disposition of the remainder of the complaint’s 

“alternative legal theories,” as well as the defamation claims. See, e.g., Ireland v 

Edwards, 230 Mich App 607, 624 (1998)(“It is clear these limitations are not exclusive to 
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defamation claims.  We conclude that these limitations apply to all of plaintiff’s claims in 

this case.”). Thus, Plaintiffs’ non-defamation claims must be dismissed.     

 

Plaintiffs’ claims are barred by MCL 600.2911(6):  

 The Constitution and MCL 600.2911(6) bar claims for defamation brought by 

“public figures,” unless a high standard is met:  

An action for libel or slander shall not be brought based upon a 
communication involving public officials or public figures unless the claim 
is sustained by clear and convincing proof that the defamatory falsehood 
was published with knowledge that it was false or with reckless disregard 
of whether or not it was false.  MCL 600.2911(6). 

 
“Where one has ‘projected himself into the arena of public policy, public controversy and 

pressing public concern, he is precluded by the constitution from recovering for 

published nonmalicious defamatory statements of and concerning him” under the 

“actual malice” standard set forth in New York Times v Sullivan, 376 US 254, 84 SCt 

710, 11 LEd2d 686 (1964).  Hayes v Booth Newspapers, Inc, 97 Mich App 758, 773 

(1980). Plaintiffs Punturo and Park Shore Resort are “public figures” as to public 

discussion of proper (or improper) business and negotiation techniques in the East Bay 

tourism industry in Traverse City. Plaintiffs are prominent local business figures and the 

Park Shore is a large resort along East Bay beach and US 31 North.  In addition to 

operating and marketing a high profile, high visibility resort business, Plaintiff Punturo 

has been active in business litigation and commenting on business practices in the East 

Bay tourism industry, including operating a website criticizing the business practices of 

the Tamarack Lodge (another East Bay resort less than a mile away), and hiring 

picketers to stand along the US 31 North highway during the busy summer tourism 
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season to give additional publicity to his website offering scathing public criticism of the 

Tamarack’s business practices and the alleged harm to investors. (Exhibit A, Park 

Shore Resort; Exhibit B, Tamarack Lodge; Exhibit C, google maps .7 distance 

between Park Shore and Tamarack; and Exhibit D, “Tamarack Lodge Developer Suing 

Investor, The Ticker October 8, 2013). Compare Lins v Evening News Ass’n, 129 Mich 

App 419, 425 (1983)(Labor union officials referred to as “thieves, thugs, stupid men, 

crooked officials, animals and union hoods” by newspaper were “public figures”) and 

Hayes v Booth Newspapers, Inc, 97 Mich App 758, 773 (1980)(trial attorney “public 

figure” as to trial issues, where he made statements to the media).    

 Plaintiffs’ complaint does not allege facts establishing that Defendant Kort made 

any statement with “actual malice” under the standard set forth in New York Times v 

Sullivan, 376 US 254, 84 SCt 710, 11 Led2d 686 (1964). “‘Actual malice’ here means 

knowledge of the falsity of the published statements or reckless indifference as to 

whether they were true or false. Actual malice is to be distinguished from a bad or 

corrupt motive or some personal spite or desire to injure the plaintiff.” Hayes v Booth 

Newspapers, Inc, supra, 97 Mich App at 774.  “In order for a public figure to establish 

actual malice, that class of plaintiff must prove that the defendant in fact entertained 

serious doubts as to the truth of his publication, at least absent proof of a knowing 

falsehood.” Id. 97 Mich App at 775. It is an element of a defamation claim and the 

plaintiffs’ burden to establish that the communication complained of was “unprivileged.” 

See, e.g., Thomas M. Cooley Law School v Doe 1, supra, 300 Mich App at 262.  

Plaintiffs’ complaint fails to state a claim and must be dismissed.   
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WHEREFORE, Defendant Kort respectfully requests the Court enter an Order 

dismissing Plaintiffs’ Complaint pursuant to MCR 2.116(C)(8) and (C)(10). 

     JAY ZELENOCK LAW FIRM PLC 
 
Date: March 30, 2017  By:  /s/ Jay Zelenock  
      Jay Zelenock (P58836) 
      Attorneys for Defendant S. Boyer 
      160 East State Street, Suite 203 
      Traverse City, MI 49684 
      231.929.9529 
      jay@zelenocklaw.com  
      info@zelenocklaw.com   
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1

Statement of Jurisdiction

This Court has jurisdiction of this application pursuant to MCR 7.203(B)(1) and MCR

7.205(E)(3).  The May 18, 2016 order of the trial court is not a final judgment appealable as of right,

but is reviewable on leave granted.

Standard of Review

Appellants’ statement of this Court’s standard of review – de novo – is correct.

Statement of Questions Involved

A. Did the trial court properly rule that the per se defamatory statements of Defendants and their

attorney were not privileged as fair and true reports of public proceedings?

The trial court answered “yes.”

Plaintiffs answer “yes.”

Defendants answer “no.”

B. Did the trial court properly rule that the per se defamatory statements of Defendants and their

attorney were not mere opinion or hyperbole?

The trial court answered “yes.”

Plaintiffs answer “yes.”

Defendants answer “no.”

C. Did the trial court properly rule that factual issues precluded summary disposition on

Defendants’ claim that they could not be liable for the per se defamatory statements of their

attorney as a matter of law?

The trial court answered “yes.”

Plaintiffs answer “yes.”
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2

Defendants answer “no.”

D. Did the trial court err in denying Plaintiffs’ motion for summary disposition pursuant to

MCR 2.116(I)(2)?

The trial court answered “no.”

Plaintiffs answer “yes.”

Defendants answer “no.”

I. Introduction.

Defendants Boyer and Kort, represented by the same attorneys, have made nearly identical

arguments, and Defendant Kort has concurred in the briefs on appeal of Defendants Kern and Boyer,

stating on page 14 of her brief on appeal that “[f]or the sake of brevity, Ms. Kort will not repeat all

the arguments of Co-Defendants Kern and Boyer here.”  Plaintiffs will file a separate joint brief as

Appellees and Cross Appellants to the Kern brief on appeal, but to avoid repetition in their response

to the briefs of Defendants Boyer and Kort, will combine their arguments into one brief.  Facts and

arguments specific to only Defendant Kort will be so designated.

Defendants have made three arguments in support of their application, none of which is valid.

Following is a list of the principal issues with a brief explanation of Plaintiffs’ response.  Also,

Plaintiffs should have been, but were not, granted summary disposition as to Defendants’ liability

for per se defamatory statements they made; argument regarding that issue follows in the appropriate

section of this brief.

A.         Fair  reporting privilege.     This privilege does not apply, because the statements

of Defendants and their attorney (hereinafter referred to as “Defendants” unless otherwise indicated)

did much more than “merely summarize what was alleged” in pending legal proceedings.  Rather,
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1Bedford v Witte, 318 Mich App 60, 901 NW2d 393 (2016).

2MCL 600.2911(1).

3See, e.g., Bronson v Bruce, 59 Mich 467, 472; 26 NW 671 (1886).

3

Defendants “said with certainty” that Punturo committed the crimes of antitrust violations and

extortion.1  And, Defendants’ attorney did so in clear violation of the Michigan Rules of Professional

Conduct.  Under Defendants’ perverse reading of Michigan law, “words imputing the commission

of a criminal offense,” which are defamation per se2 and have been such from the beginnings of

Michigan appellate decisions,3 would be uniformly cloaked with an absolute privilege whenever, and

merely because, the person defamed has been sued regarding or charged with a crime of which he

is legally presumed innocent until proven guilty beyond a reasonable doubt.

B.         Opinion and hyperbole.  This defense is invalid because Defendants did not merely

generally accuse Punturo of being a “crook.”  Rather, Defendants unequivocally accused him of

specific criminal acts, not only provable as false, but actually proven false, as reflected in the orders

of the Grand Traverse County District and Circuit Courts.  Especially given that Defendants’

statements to the press were made while Punturo was being (1) sued by Defendants for antitrust

violations; and (2) prosecuted for the crime of extortion, their claim that “extortion” is just a general

buzzword rings hollow.  Finally, case law is clear that language that accuses or strongly implies

criminal activity is simply not subject to an “opinion” defense.

C. Liability for per se defamatory statements of attorney.  Defendants claim that the

trial court erred in ruling that fact issues precluded summary disposition in their favor, arguing that

they are not liable for statements made to the press by their lawyer, as a matter of law.  Yet, they cite

not one case so holding, and fail to address the fact that what they themselves characterize as “the
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4

bulk” of the defamatory statements were made in fulfillment of their lawyer’s threat to make them,

on the day he threatened to make them, in that lawyer’s failed attempt to coerce Plaintiffs into paying

Defendant Boyer and Defendant Kort f/k/a Boyer (“Boyers”) $750,000, in exchange for which this

lawyer said Boyers would help Plaintiff Bryan Punturo “get out of hot water” in criminal proceedings

instituted against him by the Michigan Attorney General at Defendants’ urging.

The truth is that applicable case law from both Michigan and other States shows that Boyers

were and remain liable for their attorney’s statements, and that the trial court’s ruling that fact issues

existed was actually overly generous in Boyers’ favor.

II.        Statement of Facts.

As pleaded in Plaintiffs’ complaint:

Plaintiff Bryan Punturo is a Traverse City businessman, who owns 50% of Plaintiff B&A

Holdings, LLC, the operating company for the ParkShore Resort on East Grand Traverse Bay.  He

manages and operates the ParkShore, performing a wide range of duties including hiring of

employees, oversight, tending bar, cooking in the ParkShore restaurant, and also repair, maintenance,

and other duties.  Plaintiff Fawn Punturo, who has joined in this case for loss of consortium, is Bryan

Punturo’s spouse, and is also employed by the ParkShore, with duties that include management,

oversight, working the front desk, and booking and coordinating special events including weddings

and other large group gatherings that are a significant and important part of the ParkShore’s business

activities and income.  Plaintiffs are private figures, and  the success of their business depends upon

their reputations for honesty and legal and fair dealing and business character.
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4Attached lettered exhibits are identical to those attached to Plaintiffs’ motion papers in the
trial court.  Numbered exhibits are either other identified record exhibits or non-Michigan cases.

5

Defendant Brace Kern, is a Michigan licensed attorney, who at all relevant times acted as

legal counsel to Boyers.  In connection with the Boyers’ 2016 divorce, Danielle Boyer’s name was

changed to “Danielle Christine Kort.”

From approximately 2003 – 2006, Defendant Saburi Boyer (“Boyer”) operated a parasailing

business at the ParkShore, sub-leasing, through his company Traverse Bay Parasail, LLC, ParkShore

beach leased by Break’n Waves, Inc., a company owned by Eric Harding.  In 2006, Boyer stopped

operating at the ParkShore and moved to a different location at the Sugar Beach Resort Hotel, just

East of and approximately .4 miles from the ParkShore.

After Boyer left the ParkShore, and through the Summer of 2013, parasailing at the

ParkShore was provided through a company owned and operated by Casey Punturo, who is Bryan

Punturo’s son.  Casey’s business was in active competition with Boyer’s company.  In the Spring

and Summer of 2014, Boyer began to take steps to limit and/or eliminate competition in the

parasailing business on East Grand Traverse Bay, including:

a. Purchasing the assets of Casey Punturo’s business, which purchase closed on or

about April 29, 2014, to eliminate Casey Punturo as a competitor;

b. Threatening legal action against, and cutthroat competition with, and eventually

procuring, without monetary consideration, a 7-year non-compete agreement with,

Dave O’Dell, a Florida parasailing operator who was considering operating a

parasailing business on East Grand Traverse Bay in competition with Boyer (Exhibit

A,4 log of Boyer text messages produced by Attorney General in extortion case
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6

showing Boyer texts to O’Dell and Casey Punturo, and subsequent non-compete

signed by O’Dell);

c. Aggressively initiating and pursuing discussions and negotiations with Punturo

regarding, and eventually preparing and signing, a lease agreement requiring Punturo

to refrain from competing with Boyer; and

d. Aggressively pursuing a similar non-compete agreement with Eric Harding, who was

considering, and eventually commenced, operation of a parasailing business in

competition with Boyer on East Grand Traverse Bay.  Exhibit B, emails and text

messages between Boyer and Harding.

Due to bad weather conditions for parasailing in 2014, and Boyer becoming financially

overextended in his business, Boyer defaulted in payments on his asset purchase agreement with

Casey Punturo and the lease with Punturo.  Punturo filed suit to collect the amount due, requesting

damages of $24,500.  Boyer did not respond to Punturo’s suit.  Instead, with the guidance and at the

advice of Defendant Kern (“Kern”), Boyer contacted, first, the Grand Traverse County prosecutor’s

office, and when it declined the case, the Michigan Attorney General, accusing Punturo of antitrust

violations.  In November, 2015, the Attorney General and the Michigan State Police raided

Plaintiffs’ offices, confiscated the hard drive of Plaintiffs’ computer, and contacted counsel for

Punturo, explaining Punturo was being investigated for criminal antitrust activity.

In February, 2016, Kern on behalf of Boyers sued Punturo and ParkShore in the Grand

Traverse County Circuit Court (“the Antitrust Case”), for violations of the Michigan Antitrust

Reform Act and other claims, including tortious interference and unjust enrichment, and demanding

damages of $781,500 plus attorney fees. And, in May, 2016, the Attorney General charged Punturo
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5Each of the defamatory publications is denominated in Plaintiffs’ complaint by letter.  The
first is “a.,” a February 28, 2016 Traverse City Record-Eagle article.  Letters “b.” through “h.” follow
below.

7

with extortion, a 20-year felony (“the Extortion Case”).  The Court should note that in

Defendants’ brief, Defendants list the order of these events in reverse chronological order.  The

Court should note that the Antitrust Case was filed in February, 2016, three months prior to

the filing of the Extortion Case.

After filing the Antitrust case, Kern granted an interview to the Traverse City Record-Eagle.

In that publication on February 28, 2016, appeared the following:

a.5 “Kern said the correspondence proved Punturo flagrantly violated state antitrust
laws.” “The contract itself is an agreement to limit competition,” Kern said. “So that violates the
(Michigan) Antitrust Reform Act in of itself.”

As noted, when the Michigan Attorney General brought the Extortion Case in May, 2016,

the Antitrust case was pending in the Grand Traverse County Circuit Court.  The arraignment in the

Extortion Case was scheduled for Tuesday, May 10, 2016.  It was at this point that Defendants began

to threaten to more aggressively communicate with the news media.

On Friday, May 6, 2016, Kern left a voice mail with Plaintiffs’ attorney, that he “was calling

to discuss a settlement offer that’ll help get your client out of hot water on Tuesday morning” – with

“Tuesday morning” being the Tuesday, May 10, 2016 – the date and time of Bryan Punturo’s

arraignment on felony extortion charges.  Plaintiffs’ counsel returned Kern’s call, asking what the

settlement offer was and how it would help get his client “out of hot water.”  During the telephone

conference, Kern stated, among other things, that:

* the “best opportunity to help out” Punturo in the criminal case was to “make it right by my

clients”;
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* that the way to do this would be for Punturo to settle the pending antitrust case by buying

Boyers’ parasailing business, with assets worth, at the very most, $250,000, for $800,000;

* that Punturo could then use the purchase of Boyers’ business as a defense in the Extortion

Case by explaining it was a way for Punturo to “mitigate the harm, pay restitution, and just

make it right”;

* that Punturo would be required to pay restitution in the Extortion Case and Kern’s proposal

would lessen the impact of the victim statements, by Punturo having shown he was sorry and

wanted to make up for the harm he had caused Boyers and obtain their forgiveness, and that

this would “deflate the sails of the Attorney General”;

* that Kern was going to amend the complaint in the Antitrust Case adding additional facts in

affidavits from Boyers and other documents that would make Punturo look bad;

* that he had already gotten a call from the Traverse City Record-Eagle about the upcoming

arraignment and the Record-Eagle planned to be there.  Of course, Kern had already accused

Punturo of antitrust violations in the Record-Eagle on February 28, 2016, so this threat was

consistent with Kern’s past conduct;

* that if Kern had to file an amended complaint on Monday, May 9, 2016, the day before the

arraignment in the Extortion Case, with the additional things attached, “they’re gonna couple

that with what happens on Tuesday morning and blow it up” into “a bigger story”;

* that if Judge Rodgers “never sees that whole nastiness play out” it would be better for

Punturo at the extortion sentencing, comparing Punturo’s possible fate in the Extortion Case

to that of the defendant in the Grand Traverse County case of People v Derek Bailey, in

which the defendant had been, four days earlier on May 2, 2016, sentenced to 25 – 50 years
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6See People v Bailey, unpublished opinion affirming sentence at dkt no 332984 (Mich App
November 28, 2017).

9

in prison, and warning Punturo’s attorney that Judge Rodgers had been “ticked off the most”

by Defendant Bailey’s refusal to accept responsibility for what he did;6

* that the proposal Kern was offering was a way for Punturo to be able to claim that even

before he got criminally arraigned, he “was already trying to make it right” with a covenant

not to compete that would be legal, and although the prior covenant not to compete extracted

from Punturo by Boyer was (according to Kern) illegal, that Punturo could say that before

he might not have gone about it the right way but that could be explained by claiming “we’re

not all that familiar with antitrust up here [in Northern Michigan]”;

* that Punturo buying Boyer’s parasailing business would “legitimize the unlawful contract”

and perhaps would take the intent away from the Extortion Case and show “an eagerness to

correct the behavior.”

Two days later, on May 8, 2016, Kern e-mailed Punturo’s counsel, reducing the money

requested in exchange for not talking to the Record-Eagle on Tuesday morning, to $750,000, and

stating that as a part of the proposed deal, “[m]y clients will publicly acknowledge that they are

impressed by Bryan taking a proactive approach to rectify any harm caused by any

misunderstandings and that all has been forgiven and forgotten,” and also, that “[m]y clients will

appear as subpoenaed to do so, or requested by your client to do so, to inform any relevant parties

that they bear no hard feelings,” and that “[t]here will be a non-disparagement agreement through

which neither will speak ill of each other moving forward.”  Exhibit C.
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The May 8, 2016 e-mail also states “[s]ince your client has more going on with both his

situation and taking over the business, we are open to hearing his concerns/requests,” and “[w]e

 think this will produce the most positive result for everyone.”  The next day, May 9, 2016, Kern left

a voice mail for Plaintiffs’ counsel, stating he was “just calling to see where we stand.”  Punturo’s

counsel did not respond to these communications.  At 5:01 p.m. on May 9, 2016, as threatened in

the May 6 phone call, Kern filed an amended complaint in the Antitrust Case, and also as threatened,

on “Tuesday morning” (May 10) after the arraignment, Kern and Boyers helped the media “blow it

up” into a “bigger story” by granting interviews and adding to their other unequivocal accusations

of criminal acts by Plaintiffs, and otherwise defaming Plaintiffs:

b. “Tuesday morning” – May 10, 2016 (website) and May 11, 2016 (print) Traverse
City Record-Eagle:

Boyer said Punturo made statements that made the hairs on his neck stand up. “He told me
that he was going to make my life a living hell,” Boyer said. “That he was going to crush me and
everything that was important to me.  I believed every word of it.”

Kern called the charge against Punturo “a long time coming” for Boyer and Boyer's wife.
“It’s a vindicating day for my clients,” he said. “There was extortion for the past two years.”

The Boyers eventually stopped paying the contract.  Kern said Punturo at one point texted
Boyer’s wife asking for money while her husband was hospitalized. That's when she approached
Kern with the contract, he said. “At which time, I realized it violated antitrust laws,” Kern said.
“And then she showed me some correspondence Mr. Punturo had sent them to induce them into
signing the agreement, and I recognized extortion.”

Moothart argued in a response that Punturo’s messages . . . were made to collect a rightfully
owed debt. It stated that the Boyers initiated the contract, based on a text message Saburi Boyer sent
Punturo. Kern said the correspondence showed otherwise. He said he doesn't know of any other
antitrust case with such significant extortion.   “This one involves more significant threats, and
more significant sums of money,” he said. “It affects the Traverse City tourism business, which is
a very important industry to this area.”
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 Boyer said he hoped Punturo would have a change of heart in his future dealings.  “My
biggest goal from this is Bryan would think twice before hurting anyone else,” he said.  “I’ve
been living in fear so long, I really don’t want to live in fear.”

c. May 10, 2016 7&4 News television report

Kern: “disgusted that it goes on around here”

Reporter: “In court today, Saburi Boyer’s attorney says over the course of nearly two
years his client paid Bryan Punturo, owner of the ParkShore Resort, $19,000
a year not to run him out of parasailing business with below cost prices.”

Kern: “They paid it for a year and a half until last year my client got cancer, was in
a medically induced coma and unable to make the payment to Mr. Punturo
who began texting his wife ‘where’s my money?’”

Reporter: “After shelling out nearly $35,000 the payments stopped – that’s when Kern
says malicious threats started coming Boyers’ way.”

Kern: “He said on the phone, ‘I will crush  you, I will make your life a living
hell.’   In a letter after my client was unable to pay it like I said had
mentioned  the word ‘demise’ probably a dozen times.”

Reporter: “Why do you think they paid?” 

Kern: “Fear.  Believing it.”

Reporter: “Is it really that serious, the tourism industry up here that they would go this
far?”

Kern: “Yes.”

Reporter: “As to why Boyer paid Punturo the money in the first place, his attorney
says his clients felt paying the extortion money was the lesser of two evils
he was given – pay up or lose business.”

d. May 10, 2016 9&10 News interview, published on website:

“I was living in fear,” says one of the Traverse Bay Parasail owners.

Saburi Boyer says after he and his wife bought parasailing equipment for their business from
East Bay Parasail, Bryan Punturo, owner of the Parkshore Resort, began sending threats back in May
of 2014, demanding $19,000 a year.
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By paying Punturo, Saburi and Danielle Boyer say they lost a lot of money and more.

“Extortion money and losing all that cash flow hurt our ability to do business,” Saburi
Boyer said. “I ended up having to lay a couple people off.”

The Boyers’ civil attorney, Brace Kern, says, “Extortion is one aspect of our case, but ours
seeks to prove that the unlawful contract that Mr. Punturo extorted my clients into the signing
anti-trust laws and there's also a claim for intentional affliction of emotional distress.”

e. May 10, 2016 9&10 News website:

The Boyers say they were tired of living in fear and went to a lawyer who discovered
anti-trust law violations and went to the attorney general.

Brace Kern represents Traverse Bay Parasailing, saying Punturo violated anti-trust laws
and caused emotional distress. “Today is a vindicating day for my clients, and it’s been a long time
coming. They are glad that the attorney general takes anti-trust violations and extortion
seriously.  This is something that I don’t think Traverse City needs or wants, so it’s nice to see them
put an end to this conduct,” says Traverse Bay Parasailing owners’ attorney Brace Kern.

f. Interlochen Public Radio website May 10, 2016:

Attorney Brace Kern represents the alleged victim – Saburi Boyer – in an ongoing civil case.
“Essentially, what he did was tell my client, ‘Give me $19,000 a year or I’m going to run you out of
business with unfair competition … below cost prices,’” says Kern.  Kern says Punturo threatened
in telephone messages to “make your life a living hell.”

Later news reports continued the onslaught:

g. Northern Express November 19, 2016

Boyer said he later learned that Bryan Punturo forbade his son to sell the boat to him but that
Casey defied his father.  “That is what I think infuriated (Bryan) to a new level,” Kern said.  “As
soon as I saw the contract, I’m like, ‘This is an antitrust violation, this is a covenant not to
compete, this is extortion,”  Kern said.  “That’s when I contacted the attorney general’s office.”

With a new boat, Boyer needed more dock space.  He said he decided to approach Punturo.
He said he hoped enough time had passed, and he could lease space at the ParkShore again.  “That’s
when he said, I’ve got a better idea.  Why don’t you stay the hell off my dock and pay me
anyway,” Boyer said in an interview.
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Boyer maintains he wasn’t trying to corner the market and that he only paid Punturo out
of fear.  “I felt like I was being extorted through this entire timeline,” Boyer said.  “When I was
going through it, I felt like it was going on every day.”
 

h. Interlochen Public  Radio  radio  interview  and  published   on  IPR  website
November 21, 2016:

“He basically ran over me verbally, and I froze,” says Boyer. “My wife told me I turned white
as a ghost. I froze up, didn’t have much at all to say, he told me he was going to make my life a
living hell, that he was going to crush me and everything that mattered to me, and that he was
going to bury me by the end of this.  I just froze up and took it.  I realized that he was very
motivated to hurt me.  Whether that was business or personal,  I was in fear.”

 Both the Antitrust Case and the Extortion Case were covered by media outlets; however,

except for one announcement upon filing the Extortion Case, the Attorney General did not talk to

the media.  Yet, and despite (as to Defendant Kern) Michigan Rules of Professional Conduct 3.6

regarding “Trial Publicity,” as set forth above, Defendants repeatedly and aggressively talked to the

media about both the Antitrust Case and the Extortion Case; and they did so with the express

purpose of fulfilling their counsel’s pre-“Tuesday morning” threats to embarrass humiliate Plaintiffs

Punturo and ParkShore and despoil their reputation, to coerce Plaintiffs to pay them money, for relief

from the onslaught of defamatory statements to the media.

Facts specific to Kort appeal.  Of particular note in regard to Defendant Kort’s application

for leave, the amended complaint filed in the Antitrust Case on May 9 (Exhibit 7) named three

plaintiffs – (1) Defendant Kort; (2) her husband Saburi Boyer; and (3) the operating company for

their parasailing business, Traverse Bay Parasail, LLC.  It contained four counts – (1) flagrant

antitrust violation for unlawful contract, requesting damages of $781,500 plus attorney fees; (2)

flagrant antitrust violation for unlawful monopoly, again requesting damages of $781,500 plus

attorney fees; (3) intentional interference with contract/business expectancy, requesting damages of
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Plaintiff Bryan Punturo; however, all of these comments were made in proceedings (civil (C)(8)
motion and criminal preliminary examination), the subjects of which were unrefuted allegations of
Boyers, which those judges held were legally insufficient.  In other words, given the procedural
status of the cases at the time the comments were made, these judges had never heard Punturo’s side
of the story.  In any event, the judges’ comments are wholly irrelevant to the issues in this appeal.
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$260,500 plus attorney fees; and (4) intentional infliction of emotional distress, requesting an

unspecified amount of damages.  Although the intentional interference count specified that it was

brought “On behalf of Plaintiff Mr. Boyer only,” Exhibit 7, p. 18, all three remaining counts were

brought on behalf of all three plaintiffs, including Defendant Kort.

All of Boyers’ antitrust, unjust enrichment, and tortious interference claims were dismissed

by the Grand Traverse County Circuit Court pursuant to MCR 2.116(C)(8).  Then, the Extortion

Case was dismissed by the Grand Traverse County District Court at the preliminary examination

stage.   Although the Michigan Attorney General initially appealed the District Court’s ruling, the

appeal was later voluntarily dismissed and the criminal case is now closed.7  This suit followed and,

as noted, the trial court denied Defendants’ motion for summary disposition.

III.      Argument.

A. Preliminary issues.

First, it is clear that as required by applicable case law, Plaintiffs have set forth the specific

words uttered by Defendants claimed to be defamatory, and the recitation above demonstrates as a

threshold matter that many of these statements unequivocally accused Punturo of antitrust violations

and extortion.  The other, accompanying statements “must be examined ‘in [their] totality in the

context in which [they were] uttered or published,’” and “a court must consider all the words used

in allegedly defamatory material, ‘not merely a particular phrase or sentence.’”  In sum, “‘context’
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must be considered when an alleged defamatory statement is reviewed for a determination of

whether it implies a defamatory meaning.”  Smith v Anonymous Joint Enterprise, 487 Mich 102,

129; 793 NW2d 533 (2010).

Here, the context was (1) Defendants were suing Punturo claiming extortion and antitrust

violations; (2) Punturo was being prosecuted for extortion at Defendants’ request and urging; (3)

using a 25-50 year sentence handed down 4 days earlier as an example of what could happen to

Punturo, Kern had threatened to take his, and the Attorney General’s, as-yet unproven allegations

of criminal conduct to the media, if Plaintiffs did not fork over $750,000; and (4) when Plaintiffs did

not pay up, Defendants began publishing their unequivocal criminal accusations, telling the press

things such as “Punturo flagrantly violated antitrust laws,” “there was extortion for the past two

years,” “I realized it violated antitrust laws,” “I recognized extortion,” “correspondence showed . .

. significant extortion,” “paying the extortion money,” “glad the attorney general takes antitrust

violations and extortion seriously,” “I was being extorted,” “extortion money,” “this is an antitrust

violation,” and “this is extortion.”  In this context, the other false statements, such as references to

specific threats – “he was going to hurt me,”“bury me,” etc., all refer and relate to and support in

context, the accusations of criminal acts, and as such, are properly a part of the defamation sued for.

Second, it is clear that false accusations of antitrust violations and extortion, are defamation

per se.  In Lakin v Rund, 318 Mich App 127, 896 NW2d 76 (2016), this Court held that “words

charging an individual with a crime only constitute defamation per se if the crime involves moral

turpitude or would subject the person to an infamous punishment.” Whether punishment is

“infamous” is determined by whether the crime is punishable by incarceration  in  prison  as

opposed  to  jail  (“certain  crimes  that  the  Legislature  has  labeled ‘misdemeanor’ may also be

R
E

C
E

IV
E

D
 by M

C
O

A
 3/18/2018 10:16:17 PM

Def-Appellants' Appendix  400a

R
EC

EIV
ED

 by M
SC

 1/3/2020 6:48:19 PM



16

considered a felony for purposes of the Code of Criminal Procedure and result in a prison sentence”).

Here, Defendants accused Punturo of extortion, a 20-year felony, MCL 750.213, and antitrust

violation, nominally a misdemeanor but punishable by up to two years of imprisonment, MCL

445.779.  Thus, although Plaintiffs have pleaded special damages, they need not prove any, because

under applicable law, damages are presumed under the per se standard for their claims.  Burden v

Elias Bros, 240 Mich App 723; 613 NW2d 378 (2000).

B. Defendants’ arguments fail.

1.         Fair reporting privilege does not apply.   The case relied upon by the trial court on

this issue is Bedford v Witte, 318 Mich App 60, 901 NW2d 393 (2016).  Notably, Defendants

assiduously avoid discussing or even mentioning Bedford at all in their appeal briefs.  In Bedford,

this Court held that the fair reporting privilege applied to the filing of the complaint and its

publication on the filing attorneys’ website, but also held that it did not apply where the Defendant’s

media comments were “an expansion beyond the public record.”  This Court stated:

Witte’s comments did not merely summarize what was alleged—but not yet
adjudicated—in the federal complaint.  He stated that “we can say with certainty”
that plaintiffs broke the law in various ways.  Given the level of certainty expressed,
we conclude that his words did alter the effect the literal truth would have on the
recipient  of  the  information,  and  thus  the  “fair  and  true”  standard  in  MCL
600.2911(3) was not satisfied.

In the instant case, Defendants claim they are in the clear, perhaps merely because

Defendants did not actually utter the words “we can say with certainty” when accusing Punturo of

crimes.  Yet, Defendants said Punturo committed crimes “with certainty” – “the contract . . . violates

the Michigan Antitrust Reform Act”; “there was extortion for the past two years”; “correspondence

showed . . . significant extortion”; “I realized it violated antitrust laws”; “I recognized extortion”;
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“paying the extortion money”; “Punturo flagrantly violated antitrust laws”; “glad the attorney general

takes antitrust violations and extortion seriously”; “I was being extorted”; “this is an antitrust

violation”; “this is extortion.”  Thus, under Bedford, denial of summary disposition was entirely

proper.  As the court in Merritt v Thompson (In re Thompson), 162 BR 748, 764 (Bankr ED MI

1993) stated:

[I]t would appear that Thompson is correct in arguing that she can be held liable for
defamation only to the extent that she provided McClellan with information that
could not be gleaned from the public record of the state-court action.

However, Thompson overlooks an important distinction in making this argument.
There is a subtle but fundamental difference between saying “I testified at trial that
X is a pervert” versus “X is a pervert.”  Because the latter assertion describes the
speaker’s present state of mind, it clearly goes beyond the simple recitation of a
fact that can be verified by reference to court documents.  And Thompson's
statements to McClellan were more in the nature of a reaffirmation of her suspicions
about Merritt, rather than a neutral account of allegations made in state court.

In the analogous context of the judicial proceedings privilege, this Court held in Timmis v

Bennett, 352 Mich 355, 365; 89 NW2d 748, 753 (1958), that an attorney’s statements in a letter

regarding which he contemplated bringing suit were not privileged, because the privilege does not

apply to statements “not uttered in the course of a judicial proceeding” and that “[a] repetition of

privileged words uttered in the course of judicial proceedings, when no public or private duty

requires an attorney to repeat them, may place him on the same footing as anyone else who utters

defamatory statements about another.”

Here, as to Defendant Kern, there was certainly no such duty to repeat anything – indeed,

MRPC 3.6, while allowing lawyer comments on basic facts “without elaboration,” prohibits any

“extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by

means of public communication and will have a substantial likelihood of materially prejudicing an
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adjudicative proceeding in the matter,” which expressly includes a statement that relates to “(1) the

character, credibility, reputation, or criminal record of a party, [or] of a suspect in a criminal

investigation . . .; and (4) any opinion as to the guilt or innocence of a defendant or suspect in a

criminal case or proceeding that could result in incarceration.”  Indeed, Rule 3.6 even prohibits a

statement to the press “(6) . . . that a defendant has been charged with a crime, unless there is

included therein a statement explaining that the charge is merely an accusation and that the

defendant is presumed innocent until and unless proven guilty” (emphasis supplied).  When one

contrasts Defendants’ vituperative and unequivocal statements to the media, with the Attorney

General’s carefully worded and ethically compliant press release attached to Defendant Boyer’s

application as Exhibit D (referenced at p. 12 of Defendant Boyer’s brief), it is clear that Defendants’

claim that their and their attorney’s statements, as this Court put it in Bedford, “merely summarize

what was alleged” by the Michigan Attorney General in the Extortion Case, or by Defendants in the

Antitrust Case, is specious.

The privilege claimed to apply appears in MCL 600.2911(3) – “a fair and true report” of the

Antitrust Case and the Extortion Case.8  Even Boyers do not claim that Kern did not violate Rule 3.6,

or that Kern, a Michigan licensed attorney, can credibly claim that his accusations against Plaintiffs,

in complete and utter violation of MRPC 3.6, were “fair” and “true.”  As noted in the Introduction

section above, such a reading of Michigan law would result in the absurd situation in which “words

imputing the commission of a criminal offense,” which are defamation per se pursuant to MCL

600.2911(1), would always be absolutely privileged whenever, and merely because, the person
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defamed has been sued with allegations regarding, or charged with, a crime of which he is legally

presumed innocent until proven guilty beyond a reasonable doubt – a sacrosanct principle of

American jurisprudence, generally known to anyone who has taken a civics class in high school.

The opinion of the Ohio Supreme Court in Am Chem Soc v Leadscope, Inc, 133 Ohio St 3d

366, 392; 978 NE2d 832, 854–55 (2012)(Exhibit 1) demonstrates the relationship between a

violation of Rule 3.6 and defamation:

We make clear that Ohio law imposes no blanket prohibition on an attorney's
communications to the media.  Attorneys and their clients retain a panoply of First
Amendment rights and are free to speak to the public about their claims and defenses
provided that they do not exceed the contours of protected speech and ethical rules
that impose reasonable and necessary limitations on attorneys’ extrajudicial
statements.  See Prof.Cond.R. 3.6 (“A lawyer who is participating or has participated
in the investigation or litigation of a matter shall not make an extrajudicial statement
that the lawyer knows or reasonably should know will be disseminated by means of
public communication and will have a substantial likelihood of materially prejudicing
an adjudicative proceeding in the matter”).  Thus, while we do not muzzle an
attorney representing a party in a proceeding, attorneys are not given carte blanche
to defame others under the guise of litigation.

Defendants rely heavily on this Court’s ruling in the case of Rouch v Enquirer & News of

Battle Creek Michigan, 440 Mich 238, 264; 487 NW2d 205 (1992), for its holding that “[t]echnical

inaccuracies in legal terminology employed by nonlawyers such as those at issue here fall within this

category [of commonplace and non-defamatory misconceptions].  Numerous courts have rejected

claims of falsity when based on a misuse of formal legal terminology.  We have recognized that the

popular sense of a term may not be technically accurate.”  Fair enough.  Yet, Boyers fail to explain

the “technical inaccuracy” actually at issue in Rouch – the newspaper had published that the plaintiff

was “charged” with sexual assault, when he had only been arrested and booked, but never arraigned,

with the police eventually pursuing another suspect.  Id., 440 Mich at 249-250.  Unremarkably, the
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Michigan Supreme Court held that the newspaper’s error was not actionable under the “technical

inaccuracy by a layman” principle cited.

Obviously, this case is much different.  Boyers’ apparent claim – that because they are

laypeople, they did not comprehend what “extortion” meant, and that their repeated use of the term

was an innocent mistake, all while Punturo was undergoing active prosecution for extortion at

Boyers’ urging – is just silly.  Of course, given the trial court’s ruling that fact issues exist, Boyers

are certainly free to attempt to sell this story to the jury, but it fails as a basis for dismissal as a matter

of law.

Boyers also cite this Court’s opinion in the case of Northland Wheels Roller Skating Ctr, Inc

v Detroit Free Press, Inc, 213 Mich App 317; 539 NW2d 774 (1995), but it actually supports

Plaintiffs’ position.  In Northland Wheels, this Court held first that news reports of police records

of shootings outside the plaintiff’s business were not actionable under the fair reporting privilege,

because they were merely a “fair and true report of police records.”  Id., 213 Mich App at 327; 538

NW2d at 779.

However, this Court also held that some of the defendants’ statements were not protected by

the privilege, because they “may imply that plaintiff’s skating rink is unsafe because a shooting

occurred outside the rink and neighbors mentioned that problems do occur when young people

congregate in the area,” and they were “not gleaned from police records about the shooting.”  Id.,

213 Mich App at 328; 539 NW2d at 779–80.  This Court nevertheless affirmed dismissal – because

the article did not imply that the plaintiff “participated in, encouraged, or negligently permitted the

shooting to occur on its outdoor premises ,” “it is not defamatory to say that the victims were shot

in or near plaintiff’s parking lot.”  Id., 213 Mich App at 328; 539 NW2d at 780. 
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Obviously, Northland Wheels is simply inapposite on its facts, and to the extent it might

apply, it applies in Plaintiffs’ favor, holding that merely “implying” that which is not directly

taken from public records is outside the privilege.  In the instant case, Defendants went much

further than implication – they claimed with absolute certainty that Punturo had, in fact, committed

crimes.

Thus, the trial court properly rejected Defendants’ argument that their per se defamatory

statements were privileged, and correctly denied Defendants’ motion.

2.         Defendants’  statements  were not mere opinion or hyperbole.   This defense is,

put bluntly, frivolous.  First, this Court has stated that “the United States Supreme Court has rejected

the idea that all statements of opinion are protected and has directed that the defamatory statement

must be provable as false to be actionable.” Kevorkian v Am Med Ass’n, 237 Mich App 1, 5; 602

NW2d 233 (1999).  If a statement is purely opinion it is not actionable, but a protected “opinion”

means something that is purely a subjective assertion (“in my opinion Mayor Jones shows his

abysmal ignorance by accepting the teachings of Marx and Lenin” – not actionable) versus factually

verifiable statements (“In my opinion Mayor Jones is a liar”– actionable).  Id.

Defendants argue that every accusation of criminal conduct, where there are underlying civil

or criminal proceedings containing allegations of such, is a non-actionable “opinion.”  Aside from

the above-noted absurdity of vitiating the established per se rule for accusations of criminal conduct,

“[d]irect accusations or inferences of criminal conduct or wrongdoing are not protected as opinion

. . . . There is no First Amendment protection for ‘a charge which could reasonably be understood

as imputing specific criminal conduct or other wrongful acts.’”  Hodgins v Times Herald Co, 169

Mich App 245, 253-254; 425 NW2d 522 (1988).  As this Court stated in Kevorkian, actionable
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9Although obviously not actionable and wholly irrelevant to this case anyway, real examples
of “rhetorical hyperbole” can be found in the cited comments of Judge Phillips and Judge Rodgers
about Punturo in dismissing the extortion and antitrust cases.

10Cases cited by Defendant include Greenbelt Co-op Pub Ass’n v Bresler, 398 US 6
(1970)(“use of term ‘blackmail,’ in characterizing negotiating position of public figure, who was
seeking zoning variances at time city was attempting to acquire from him another tract”); Hogan v
Winder, 762 F3d 1096, 1108 (CA 10 2014)(accusation of “extortion” as rhetorical flourish made by
lawyer in a letter discussing the parties’ employment dispute); Friedman v Bloomberg LP, 180 F
Supp 3d 137 (D Conn 2016)(“reasonable reader would have understood employer’s use of word
“extort” against upset former employee as statement to reflect its belief that employee had filed
frivolous lawsuit against it in order to get money, and thus statement was non-actionable rhetorical
hyperbole or vigorous epithet, not libelous statement of fact”); Novecon, Ltd v Bulgarian-Am Enter
Fund, 977 F Supp 52, 56 (DDC 1997), aff’d 190 F3d 556; 338 US App DC 67 (1999)(business
dispute over “failed real estate venture in Sofia, Bulgaria” (see Novecon, Ltd v Bulgarian-Am Enter

22

statements include “direct accusations or inferences of criminal conduct [citing Hodgins].  Language

that accuses or strongly implies that someone is involved in illegal conduct crosses the line dividing

strongly worded opinion from accusation of a crime.”  Kevorkian, 237 Mich App at 8, 602 NW2d

at 237.

Nor can the statements of Defendants and their attorney be viewed as mere rhetorical

hyperbole, – “[e]xaggerated language used to express opinion, such as ‘blackmailer,’ ‘traitor’ or

‘crook,’” that “does not become actionable merely because it could be taken out of context as

accusing someone of a crime.”  Id.  Punturo, who had been sued for antitrust violations and who

was being prosecuted for extortion, is not taking Defendants’ accusations “out of context” – just

the opposite.  The context in which Defendants’ statements were actually made clearly shows their

meaning as defamation per se.  Moreover, Defendants’ citations to cases involving businesspeople

who made “colloquial or hyperbolic” references to extortion, where no criminal charges had been

filed, are simply inapt here – and it is difficult to imagine a “colloquial or hyperbolic” accusation of

“flagrant antitrust violations.”910 R
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Fund, 967 F Supp 1382, 1383 (DDC 1997)), court ruling “charges of deception and ‘extortion’ in
defendants’ letter amounted to rhetorical hyperbole that is not readily susceptible to factual
verification”).

23

Similarly, any citation to Kevorkian, supra on this issue is inapt.  In that case, this Court

stated “we strongly emphasize that our conclusions are limited strictly to the facts of this case,” 237

Mich App at 10, explaining that “with respect to the issue of assisted suicide, plaintiff is virtually

‘libel proof,’ id. at p. 11, because “plaintiff’s reputation in the community, if not the nation, is such

that the effect of more people calling him either a murderer or a saint is de minimis.”  Id. at p. 12.

3. There are at least fact issues regarding Defendants’ liability for their attorney’s

per se defamatory statements.  First, as noted above, many of the defamatory statements were made

directly by the Boyers, including Danielle Boyer, e.g., “the Boyers say they were tired of living in

fear and went to a lawyer who discovered anti-trust law violations”; “Boyer maintains . . . I was

being extorted”; “‘extortion money and losing all that cash flow hurt our ability to do business,’

Saburi Boyer said”; “I realized that he was very motivated to hurt me.  Whether that was business

or personal,  I was in fear.”  Second, Boyers cite only three general principal-agent cases, none of

which involve attribution of the statements of an attorney to a client.  Applicable case law shows that

Boyers are liable for their attorney’s statements.

In Foster v Wiley, 27 Mich 244; 15 Am Rep 185 (1873), the client was sued for an improper

execution against the plaintiff’s property issued by his lawyer.  The court characterized the lawyer’s
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action as a “naked tort,” and observed that the defendant’s claim, just like Boyers’ in this case

(regarding defamation law and compliance with the MRPC), was that “no presumption of his client’s

agency can be indulged in, and he alone must be held responsible for the trespass which followed,

unless affirmative evidence is given that the client was consenting to his action.”  Id., 27 Mich at

247.  The Michigan Supreme Court rejected this claim and held the client liable, stating:

A plaintiff can never be held to intend a trespass to third persons; but when one puts
his case against another into the hands of an attorney for suit, it is a reasonable
presumption that the authority he intends to confer upon the attorney includes such
action as the latter, in his superior knowledge of the law, may decide to be legal,
proper and necessary in the prosecution of the demand, and consequently whatever
adverse proceedings may be taken by the attorney are to be considered, so far as they
affect the defendant in the suit, as approved by the client in advance, and therefore
as his act, even though they prove to be unwarranted by the law.

Id. at 249 (emphasis added).  See also Brown v Spiegel, 156 Mich 138, 142; 120 NW 579 (1909)(“[a]

general authority to commence suits will warrant an attorney in attaching property, and render the

client liable for any damages”); Capital Dredge and Dock Corp v City of Detroit, 800 F2d 525, 533

(CA 6 1986)(“the client is generally responsible for the attorney’s actions even though the client has

not authorized the attorney to commit the tortious acts” unless “the attorney ‘has no purpose of

serving the [client’s] interests’”)(applying Michigan law).

 Courts in other States have reached similar holdings in the specific context of defamation and

other tort cases.  Union Mut Life Ins Co v Thomas, 83 F 803, 806 (CA 9 1897)(Exhibit 2)(libelous

statements made by “duly-authorized counsel of the insurance company, in an action pending against

it, must be presumed, until the contrary is shown, to have been the answer of the insurance company,

and to contain matter duly authorized by it”); Med Informatics Engg, Inc v Orthopaedics Ne, PC,

458 F Supp 2d 716, 727 (ND Ind 2006)(Exhibit 3)(client “could potentially be liable for [his
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attorney] Hohman’s statement if Hohman acted within the scope of his authority as [client’s] agent”);

SouthTrust Bank v Jones, Morrison, Womack & Dearing, PC, 939 So 2d 885, 905–06 (Ala Civ App

2005)(Exhibit 4)(in a malicious prosecution and abuse of process case, holding “a [client] principal

is liable for the intentional torts of its [attorney] agent-even if the agent’s acts were unknown to the

principal, were outside the scope of the agent’s authority, and were contrary to the principal’s

express directions-if the agent's acts were in furtherance of the principal’s business and not wholly

for the gratification of the agent’s personal objectives”); Racoosin v LeSchack & Grodensky, P C,

103 Misc 2d 629, 634; 426 NYS2d 707 (1980)(Exhibit 5)(wilful interference with property case –

“once Consolidated Edison authorized Grodensky to collect this claim, it became liable for his tort

under familiar principles of principal and agent; and it is no defense that it did not authorize the

commission of a tort”).

In the case at bar, Boyers have cited to no law remotely implying that they are not liable for

the acts of their retained legal counsel.  And although Michigan law is clear that such liability is not

dependent upon Boyers having granted Kern authority to defame Punturo or even knowing that he

was doing it, the facts pleaded make it clear that Boyers stood arm in arm with Kern, making their

own concurrent defamatory statements; that Kern’s statements were not outside the scope of his

authority as Boyers’ agents; and that Kern’s statements were in no way “wholly for the gratification

of [his] personal objectives,” SouthTrust, supra, nor did  “the attorney ‘ha[ve] no purpose of serving

the [client’s] interests,’” Capital Dredge & Dock, supra.  Indeed, Kern’s statements to the press after

Punturo’s arraignment on May 10, 2016, were simply in fulfillment of his threat to make them if

Punturo did not pay Boyers $750,000.  In sum, there is no question of Boyers’ liability for their
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attorney’s defamatory statements, which were calculated to extract money from Punturo to be paid

to Boyers.

Of course, as the Michigan Supreme Court observed in Foster, supra, “[a] plaintiff can never

be held to intend a trespass to third persons [or an ethical violation by his attorney, or that his

attorney expose him to defamation liability]; but when one puts his case against another into the

hands of an attorney for suit, it is a reasonable presumption that the authority he intends to confer

upon the attorney includes such action as the latter, in his superior knowledge of the law, may

decide to be legal, proper and necessary in the prosecution of the demand, and consequently

whatever adverse proceedings may be taken by the attorney are to be considered, so far as they

affect the defendant in the suit, as approved by the client in advance, and therefore as his act,

even though they prove to be unwarranted by the law [including rules of ethics or the law of

defamation].”  Emphasis added.

Despite the Foster court’s sanguine statement that  “[a] plaintiff can never be held to intend”

untoward acts by his attorneys, it is undisputed that Boyers hired Kern to get them money – a lot of

it – from Plaintiffs.  As the trial court observed:

Plaintiff has some evidence that this [Kern’s comments to the media] occurred
contemporaneous with attempts to negotiate a settlement and that Mr. Kern could get
his client to help Mr. Punturo out with his then-pending criminal matters.
Particularly, if there was a settlement offer and the number of $750,000 was
mentioned.  It was a substantial sum certainly.  So Mr. Kern’s actions might well
have been deemed to be in furtherance of a settlement on behalf of his clients and I
think there would be vicarious responsibility for that or could be given the facts most
favorable to the Plaintiff.
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May 8, 2017 transcript, Exhibit 6, pp. 60-61.  As if to emphasize the fact issue-based nature of its

ruling, the trial court also denied Plaintiffs’ cross motion for summary disposition under MCR

2.116(I)(2), stating:

[Y]ou can show to the contrary.  I mean we don’t know what the relationships were
and I think the question of whether there is vicarious liability is also a fact question
so I’m going to deny the cross-motion for summary disposition on liability.

Id., p. 61.

Given the unequivocal ruling of the Michigan Supreme Court in Foster, supra, Plaintiffs

believe that the trial court erred in failing to rule in their favor on this issue as a matter of law;

however, what is clear is that for purposes of Boyers’ appeal, the trial court certainly did not err by

ruling that, at least, fact issues precluded summary disposition for Boyers on the issue.

Even if, as asserted by Defendants, and contrary to the case law in Michigan and elsewhere

which is applicable directly to attorney and client, some “control test” appertains to Kern’s acts in

regard to whether or not they should be imputed to his clients, the one case Defendants cite that

involves a professional supports Plaintiff’s position.  In this case, Laster v Henry Ford Health Sys,

316 Mich App 726 ; 892 NW2d 442 (2016), this Court held that a hospital was not liable for the

malpractice of an independent contractor physician merely because the physician was on a list of

agreed “on-call” doctors with the hospital.  First, this Court observed that

Henry Ford had very little control over Dr. Lim, and no “control over the method of
his ... work.”  Campbell, 273 Mich.App. at 234, 731 N.W.2d 112.  His on-call
responsibilities notwithstanding, Dr. Lim was generally free to see as many or as few
patients as he desired, he could generally select his own patients, he did not and was
not required to use the administrative machinery of the hospital to bill patients, and
he was part of an entirely separate practice with its own staff and employees.  Also,
the hospital never paid Dr. Lim for his services, and he was free to obtain privileges
at other hospitals.  The mere fact that a physician is required to maintain privileges
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at a hospital and undertake on-call responsibilities is not sufficient under Michigan
law to constitute control over the physician's professional practice of medicine.

Laster, supra,  316 Mich App at 737.  This Court then stated:

Henry Ford did not retain any, much less sufficient, control and direction of Dr. Lim's
actual work, i.e., his practice of medicine.  It is key to our holding that the on-call
policy relied on by plaintiff and the trial court does not give Henry Ford the right to
address or control how any on-call physician, including Dr. Lim, diagnoses or treats
a patient.  Importantly, there is no record evidence that Henry Ford directed,
supervised, or otherwise had any input on how Dr. Lim made his diagnosis or
conducted surgery.  Accordingly, because plaintiff's medical malpractice claim is
predicated on Dr. Lim's exercise of professional judgment—over which the hospital
had no control or influence—we hold that under Michigan's control test, Dr. Lim was
not an agent of Henry Ford.

Id., 316 Mich App at 738–39.

Of course, the principal difference between this case and Laster is that here, the professional

at issue is a lawyer, not a doctor; and the client, not the hospital, is the boss.  Just as a patient would

have control over the doctor’s treatment, the client has control over the lawyer’s representation.

Indeed, it is the lawyer’s function to speak on his client’s behalf.

More importantly, in Laster, this Court found it dispositive that the hospital “never paid Dr.

Lim for his services” and stated “it is key to our holding that the on-call policy . . . does not address

or control how any on-call physician, including Dr. Lim, diagnoses or treats a patient.  Importantly,

there is no record evidence that Henry Ford directed, supervised, or otherwise had any input on how

Dr. Lim made his diagnosis or conducted surgery.”  Contrast the case at bar, in which the clients

clearly pay the lawyer for his services; the clients certainly address and control how the lawyer

“diagnoses or treats” their legal issues; and the clients “directed, supervised, and otherwise [had]

input” on how the lawyer “made his diagnosis or conducted” the legal representation.  In sum,

Laster, to the extent it applies at all, applies to support Plaintiffs’ position in this case.
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4. Arguments specific to Defendant Kort.  Defendant Kort has concurred in the brief

of Defendant Boyer, and her arguments are, as noted above, essentially identical to those of

Defendant Boyer.  On a few points, however, particular and separate emphasis is needed, as follows.

First, Defendant Kort’s claim that she did not make any of the statements claimed to be

defamatory is untrue.  As noted above, at least one of the known statements sued for was made

directly by Defendant Kort, i.e., “the Boyers say they were tired of living in fear and went to a lawyer

who discovered anti-trust law violations.”  Thus, Defendant’s claim in her brief, p. 3, that “Plaintiffs

do not realistically dispute that their complaint identifies no allegedly defamatory statements by

Defendant Kort,” is untrue.

More importantly, however, and as noted above, there are at least fact issues as to the liability

of Defendant Kort for the statements of her lawyer, and the arguments above apply to show that the

case law is in Plaintiffs’ favor on this issue.  In this regard, Defendant Kort is entirely and equally

as linked to Kern, as is her ex-husband.  Kern’s statements to the press after Punturo’s arraignment

on May 10, 2016, were simply in fulfillment of his May 6 threats to make them, if Plaintiffs did not

pay Boyers $750,000.  And, the $800,000 demanded by Kern in the May 6 phone call, and the

$750,000 in the May 8 email (Exhibit C), are congruent with the $781,500 damages demand in the

amended complaint filed May 9 (Exhibit 7) for the first two counts of that amended complaint, for

antitrust violations – claims made by Kern specifically on behalf of and as the attorney for Defendant

Kort.

Moreover, Defendant Kort was not only a named plaintiff in the Antitrust Case; Kern’s

comments to the press also showed she had an interest in prosecuting Punturo and implied she had

an interest in Traverse Bay Parasail, LLC, the entity plaintiff in the Antitrust Case.  In his May 10,
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2016 statements to the Record-Eagle, “Kern called the [extortion] charge against Punturo ‘a long

time coming’ for Boyer and Boyer’s wife.  It’s a vindicating day for my clients.”  Emphasis added.

And, in the May 10 9&10 News interview, Boyer indicated “he and his wife bought parasailing

equipment for their business.”  The article also states “[b]y paying Punturo, Saburi and Danielle

Boyer say they lost a lost of money and more.  ‘Extortion money and losing all that cash flow hurt

our ability to do business,’ Saburi Boyer said.”  Emphases added.  Thus, although the complaint in

the Antitrust Case (Exhibit 7) does not say who owns Traverse Bay Parasail, LLC, it appears that

Defendant Kort owned it, or at least shared financial or management interests in it, with her husband,

Mr. Boyer.

Similarly, Kern’s demands in the May 6 phone call and the May 8 email were specifically

on behalf of Defendant Kort.  In the phone call, he said that “the best opportunity” for Punturo to

help himself in the criminal case was to “make it right by my clients.”  Emphasis added.  And in the

May 8 email (Exhibit C), Kern offered that in exchange for the $750,000, “[m]y clients will publicly

acknowledge that they are impressed by Bryan taking a proactive approach to rectify any harm

caused by any misunderstandings and that all has been forgiven and forgotten,” and also, that “[m]y

clients will appear as subpoenaed to do so, or requested by your client to do so, to inform any

relevant parties that they bear no hard feelings,” and that “[s]ince your client has more going on with

both his situation and taking over the business, we are open to hearing his concerns/requests,” and

“[w]e think this will produce the most positive result for everyone.”

Thus, it is also evident that the demands made in the May 6 phone call and the May 8 email

were equally on Defendant Kort’s behalf, and that Kern’s subsequent “or else” defamatory comments

on Tuesday morning, May 10, like the other comments by Kern and both Boyers, were all in

R
E

C
E

IV
E

D
 by M

C
O

A
 3/18/2018 10:16:17 PM

Def-Appellants' Appendix  415a

R
EC

EIV
ED

 by M
SC

 1/3/2020 6:48:19 PM



11Further discovery may also reveal an agency relationship between the Boyers within the
LLC that gives rise to Defendant Kort’s liability for the statements of Defendant Saburi Boyer.
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furtherance of the same goals shared by all three Defendants, just as Plaintiffs have pleaded and the

trial court ruled were factually and legally viable – a concerted, cooperative effort between lawyer

and clients to use the combination of litigation and defamation to coerce Plaintiffs to pay them the

money demanded in the amended complaint.11

Finally, Defendant Kort attempts (brief, pp. 10-11) to mischaracterize Plaintiffs’ claims as

being based upon an affidavit she filed in the Antitrust Case.  This is a straw man.  Plaintiffs are not

suing Defendant Kort for something she said in an affidavit filed with a court.  Although the filing

of the affidavit certainly shows Defendant Kort’s full participation with Kern in all of the

Defendants’ efforts to separate Plaintiffs from their money, Plaintiffs’ claims are based upon the

above-cited per se defamatory statements, not Defendant Kort’s affidavit. 

5. Other issues.  First, Defendants attribute significance to the fact that Plaintiffs did

not sue the media.  Obviously, they cite no law holding that a plaintiff’s failure to sue other

potentially liable defamation defendants, entitles the sued defendants to summary disposition.  For

what it is worth, the media simply reported what Boyers and Kern said to them; and, presumably

unlike the media, Boyers and Kern knew or should have known their statements to be false and/or

reckless.  The media were not the ones demanding $750,000 and offering to help Punturo “get out

of hot water” if he paid them off.  Moreover, given the proof issues involved in claiming that the

media were negligent or reckless in publishing what the putative victims and their attorney told them,

Plaintiffs simply decided that discretion might be the better part of valor, and sued the people

initially responsible for publishing the defamation.
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Second, Defendants attribute significance to the fact that in defamation cases cited that were

against lawyers, plaintiffs did not also sue the clients.  Obviously, this is irrelevant.

Third, and as their first salvo, Defendants quote from a letter from Punturo to Defendant

Boyer, on November 16, 2015, 18 months after the May, 2014 acts that the Attorney General

claimed constituted extortion, oddly claiming it shows “the Michigan State Police and the Michigan

Attorney General had reasonable reasons to be concerned and to investigate potential criminal

misconduct” by Punturo.  This letter is even more irrelevant to this case than it was to the Extortion

Case.  That Defendants led with this – transparently just to prejudice the Court against Plaintiffs,

speaks volumes about their legal position.

In the unlikely event that this letter is ever actually considered as evidence in this case,

Plaintiffs have more than ample explanation for its content – much of which is already evident just

from a review of Plaintiffs’ complaint, and the frivolous and vexatious manipulations of the civil and

criminal legal proceedings, not to mention the media, that Mr. Boyer has engaged in just to get

money from Plaintiffs.  Mr. Boyer’s attempt to paint himself as an innocent victim, based on one

private letter sent to him by Punturo containing some naughty words, is completely belied by

Boyer’s  numerous, consistent, and unabashedly rapacious public words and actions designed to, and

which undisputedly have, caused Plaintiffs significant, real, and undeserved injury.

Finally, Defendant attributes significance to claims that “[n]either Kern nor Boyer portrayed

themselves as ‘neutrals’ or were reasonably understood as neutral.  The public understands the role

of attorneys as ‘advocates,’ rather than neutral arbiters of objective fact, and also understands the

adversarial, disputed nature of matters in litigation” (application, p. 5).  Obviously, none of this is
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remotely relevant to anything in this case.  There is no “non-neutral advocate” privilege to per se

defame one’s litigation opponent.

IV. Plaintiffs’ cross appeal.

Pursuant to Mich App IOP 7.212(E), Appellees also submit argument on their cross appeal

in this joint brief.  Simply, it is evident from the above-quoted statements of Defendants, and the

applicable law, that Defendants’ publications are defamation per se and that Plaintiffs were and are

entitled to a ruling under MCR 2.116(I)(2) of Defendants’ liability for these per se statements.  The

trial court denied this cross motion, basing its denial on two rulings.  First, the trial court stated that

there is a counter motion for summary disposition and a lot of these things – I’m
going to deny that – there’s a lot of questions like is there really negligence on Mr.
Kern's behalf in making these statements or did he have good reason to make them
and it just turns out to be wrong.  I mean if you blow a stop sign, that’s still
negligence.

May 8, 2017 transcript, Exhibit 6, p. 61, lines 10-16.  In denying relief to Plaintiffs on this ground,

the trial court erred.  Simply, Defendants all knew that Punturo had not been convicted of extortion

– indeed, he had only just been arraigned when they started their campaign of defamatory attacks –

and they also knew that they had proved absolutely nothing in regard to their antitrust claims.  Yet,

they unequivocally stated Punturo had committed antitrust violations and felony extortion.

Moreover, Kern, a licensed attorney, announced Punturo’s unqualified criminal guilt to the

media, in direct violation of his ethics obligations – in fulfillment of his specific threat to do just that

if Punturos did not pay $750,000.  Put bluntly, he knew better.  This goes far beyond mere

negligence – it is a direct and clear intent to injure.  There is no issue of fact here.

Next, the trial court ruled there were fact issues regarding Boyers’ liability for Kern’s

statements to the media:
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A question of vicarious responsibility and on Page 16 of Mr. Moothart's brief this is
attributed to Union Mutual Life Insurance Co. v Thomas, 83 Federal Report 803,
Ninth Circuit Court from 1897. . . [I]n any event libelous statements made by
duly-authorized counsel of the insurance company in an action pending against it
must be presumed until the contrary is shown to have been the answer of the
insurance company and to contain matter duly authorized by it.  So you can show to
the contrary.  I mean we don't know what the relationships were and I think the
question of whether there is vicarious liability is also a fact question so I’m going to
deny the cross-motion for summary disposition on liability. 

First, even if Boyers were not liable for Kern’s statements, Plaintiffs were nevertheless

entitled to summary disposition as to liability on the statements made by Boyers themselves.

Second, under all actually applicable law, all as cited above, Boyers are simply liable for what Kern

said.  Indeed, as the trial court observed:

Plaintiff has some evidence that this [Kern’s comments to the media] occurred
contemporaneous with attempts to negotiate a settlement and that Mr. Kern could get
his client to help Mr. Punturo out with his then-pending criminal matters.
Particularly, if there was a settlement offer and the number of $750,000 was
mentioned.  It was a substantial sum certainly.  So Mr. Kern’s actions might well
have been deemed to be in furtherance of a settlement on behalf of his clients and I
think there would be vicarious responsibility for that or could be given the facts most
favorable to the Plaintiff.

May 8, 2017 transcript, Exhibit 6, pp. 60-61.  The point here is, even given facts most favorable to

the Defendants it is clear that Kern’s defamatory statements, in fulfillment of specific threats to make

them, had to have been on behalf of Boyers, as their attorney, to get them money for their antitrust

claims.  Kern did not have a claim against Punturo – only the Boyers did.  He could not have been

acting on his own behalf.  Accordingly this rationale for denying Plaintiffs’ cross-motion was flawed,

and the trial court erred in failing to grant summary disposition to Plaintiffs.
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12Notably, Defendant’s allegations of Punturo’s threats to Boyers to “make your life a living
hell,” bury you,” and “crush you,” among others, are disputed, unproven, and actually a part of
Plaintiffs’ defamation case against Defendants, because they are untrue.

35

V.      Request for Relief.

It is clear that this case involves allegations of unkind words spoken by both sides of this case

against the other.12  However, this case is not a kindness contest.  In their zeal to part Plaintiffs from

$750,000 of their money, Boyers and their attorney repetitively, deliberately, aggressively and

publicly defamed Plaintiffs, just as their attorney threatened to do if Plaintiffs did not pay them

$750,000.  The privilege defense they assert in their briefs lacks legal merit, and the

opinion/hyperbole defense is utterly frivolous.  Accordingly, Plaintiffs/Appellees/Cross Appellants

request that this Court AFFIRM the trial court’s denial of Defendants’ motion; as to the

opinion/hyperbole defense, award costs for a vexatious appeal on this Court’s own initiative pursuant

to MCR 7.216(C)(1); REVERSE the trial court’s denial of Plaintiffs’ cross motion for summary

disposition; and REMAND this case to the trial court for a determination of appropriate fee awards

and for further proceedings.

Dated: March 18, 2018 MOOTHART & SARAFA, PLC

By: /s/ Jonathan R. Moothart                      
            Jonathan R. Moothart (P40678)

     Attorney for Plaintiffs/Appellees/
     Cross Appellants
     9815 Miami Beach Rd.
     P.O. Box 243
     Williamsburg, MI 49690
      (231) 947-8048
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BRYAN PUNTURO and FAWN PUNTURO, 
husband and wife, and B&A HOLDINGS, LLC  
d/b/a ParkShore Resort, a Michigan   COA File: 338727 
limited liability company, 
       (Consolidated with 338728 and 338732) 
 Plaintiffs/Appellees/Cross-Appellants, 
 
v       Lower Court Case No. 17-32008-CZ 
        
BRACE KERN, an individual;  
SABURI BOYER and DANIELLE KORT, f/k/a 
Danielle Boyer, 
 
 Defendants/Appellees/Cross-Appellees. 
________________________________/ 
Jay Zelenock (P58836) 
JAY ZELENOCK LAW FIRM PLC 
Attorneys for Boyer and Kort 
160 East State Street, Suite 203 
Traverse City, Michigan 49684 
(231) 929-9529 
jay@zelenocklaw.com  
info@zelenocklaw.com 
deb@zelenocklaw.com 
 
Jonathan R. Moothart (P40678) 
MOOTHART & SARAFA, PLC 
Attorneys for Punturos and B&A 
9815 Miami Beach Rd. 
P.O. Box 243 
Williamsburg, MI 49690 
(231) 947-8048 
jon@moothartlaw.com 
nancy@moothartlaw.com  
 

Michael J. Sullivan (P35599) 
Jonathan B. Koch (P80408) 
COLLINS EINHORN FARRELL PC 
Attorneys for Brace Kern 
4000 Town Center, 9th Floor 
Southfield, MI 48075 
(248) 355-4141 
Michael.Sullivan@CEFLawyers.com  
Jonathan.Koch@CEFLawyers.com  
Sue.Lustig@CEFLawyers.com  
Susan.Wagner@CEFLawyers.com  
 
Phillip K. Yeager (P33761) 
YEAGER, DAVISON & DAY, PC 
Co-Counsel for Defendant Kern 
4690 East Fulton Street, Ste. 102 
Ada, MI 49301-8403 
(616) 949-6252 
pky@ydd-law.com  
jjh@ydd-law.com 

              
 

APPELLANTS/DEFENDANTS BOYER AND KORT’S MOTION TO EXPAND 
RECORD (TO INCLUDE THE “MEDIA STORIES” RELIED ON BY 

APPELLEES/PLAINTIFFS) 
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NOW COME Appellants/Defendants Boyer and Kort, by counsel, and pursuant to 

MCR 7.216(A)(4) move the Court to enter an Order expanding the record to include the 

“media stories” that are the subject of Appellees/Plaintiffs’ defamation complaint and the 

“context” of the allegedly unprivileged defamatory statements complained of by 

Plaintiffs: 

1. This is a defamation lawsuit brought by a former criminal defendant, 

Appellee/Plaintiff Bryan Punturo, against the alleged crime victim, Saburi Boyer, and Mr. 

Boyer’s attorney, Brace Kern, for statements they allegedly made in media stories 

covering the felony extortion charges filed by the Michigan Attorney General against Mr. 

Punturo, as well as civil litigation between the parties.  All of the allegedly defamatory 

statements complained of were made within published media stories. (See, e.g., 

Complaint dated 2/16/17, at paragraph 30(a)-(h)). 

2. It is clear that “allegedly defamatory statements must be analyzed in their 

proper context.” Smith v Anonymous Joint Enterprise, 487 Mich 102, 129-130 (2010). 

3. “Context” includes the words published at about the same time as the 

allegedly defamatory words – e.g. the media stories/reports in which the statements 

appeared. As our Supreme Court indicated in the Smith v Anonymous Joint Enterprise 

case: 

We agree that allegedly defamatory statements must be analyzed in 
their proper context. To hold otherwise could potentially elevate form 
over substance. Thus, on remand, the handwritten caption in this case 
should be viewed in context with the Stewart report as a whole, 
instead of relying merely on the use of a question mark as 
punctuation and use of the word “Alledged [sic],” to determine whether it 
is capable of defamatory meaning.  Smith v Anonymous Joint 
Enterprise, 487 Mich 102, 129-130 (2010) (emphasis added). 
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4.  The media stories/reports referenced in the complaint provide “context” 

that must be considered in evaluating the defamation claims in this matter. See, id.; see 

also Appellant Boyer’s Brief on Appeal filed 2/27/18, at pp. 4-6.  Appellees/Plaintiffs also 

acknowledge that “context must be considered when an alleged defamatory statement 

is reviewed for a determination of whether it implies a defamatory meaning.”  

Appellees/Plaintiffs’ Brief on Appeal filed 3/18/18, at pp. 14-15). 

 5. Appellees/Plaintiffs furnished the media stories/reports in issue in their 

discovery answers served July 7, 2017. (Exhibit A, Appellees/Plaintiffs Answers to 

Defendant Boyer’s First Discovery dated 7/7/17, answer to Request for Production #1 

(requesting the “media reports,” at Bates’ stamped pages 1-30). This was after the 

circuit court ruled on the motions for summary disposition at a hearing on May 8, 2017. 

6. The Court should grant the motion to expand the record to include the 

“media stories” complained of by Appellees/Plaintiffs that are attached as Exhibit A, 

because these media stories show the “context” of the allegedly defamatory statements in 

issue, and “allegedly defamatory statements must be analyzed in their proper context.” 

Smith v Anonymous Joint Enterprise, 487 Mich 102, 129-130 (2010). 

7. Further, the Court should also grant the motion to expand the record to 

include the “media stories” complained of by Appellees/Plaintiffs attached as Exhibit A, 

because the media stories debunk misstatements of fact made by Appellees/Plaintiffs in 

their recent Brief on Appeal filed on March 18, 2018.  

First, in that recent Brief on Appeal, Appellees/Plaintiffs claim that “the media 

simply reported what Boyers and Kern said to them” in an apparent effort to minimize 

the “context” provided by the neutral media stories. (See Appellees/Plaintiffs’ Brief on 
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Appeal filed 3/18/18, at p. 31, second full paragraph, line 4). However, a review of the 

media stories (Exhibit A) will allow the Court to evaluate for itself whether the media only 

reported “what Boyers and Kern said to them,” or actually provided substantial, additional 

“context,” including information from the Attorney General, from the criminal and civil 

proceedings, and from the statements of Appellee/Plaintiff Mr. Punturo and his own 

counsel – i.e. information and “context” well-beyond merely repeating “what Boyers and 

Kern said.” (See, e.g., Exhibit A, bates’ stamped pages 1-30). 

Second, in that recent Brief on Appeal, Appellees/Plaintiffs also claim that the 

email/letter from Mr. Punturo to Defendant Boyer dated November 16, 2015 (that was 

quoted on pp. 2-3 of Boyer’s Brief on Appeal filed on 2/27/18) was supposedly “irrelevant” 

to the criminal extortion case filed against Mr. Punturo by the Attorney General, and 

(supposedly) not a reason that the Michigan State police and Attorney General were 

concerned about Mr. Punturo’s conduct.  (Appellees/Plaintiffs’ Brief on Appeal filed 

3/18/18, at p. 32, second paragraph, lines 1-5).  However, a review of the media stories 

(Exhibit A) will allow the Court to see that Mr. Punturo’s menacing words in that 

email/letter of November 16, 2015 were in fact relied on by the attorney general in the 

criminal prosecution, as the media stories show that the Prosector quoted from that very 

letter from Mr. Punturo in the criminal proceedings: “Punturo faced 20 years in prison.  To 

send him there, the state relied on the emails and text messages Punturo had sent to 

Boyer.  Prosecutor Matthew Payok read aloud from the letter Punturo wrote – the 

one where he said, ‘You instilled this hatred within me… and now you will realize 

my resolve to witness your demise.’  ‘There’s hatred dripping in that letter,” Payok 

told [District Court Judge] Thomas Phillips.”  (Exhibit A, bates’ stamped p. 28, top of 
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page). This is the same November 16, 2015 email/letter from Mr. Punturo quoted in Mr. 

Boyer’s Brief on Appeal, as can be seen from a comparison of the quotes. (Compare 

Exhibit A, bates’ p. 28 with Boyer’s Brief on Appeal filed 2/27/18, at p. 2 last line – p. 3, 

lines 2-3). Clearly, the State thought Mr. Punturo’s hateful words were “relevant” to the 

felony criminal charges against Mr. Punturo, notwithstanding the claims to the contrary 

in Appellees/Plaintiffs’ Brief on Appeal filed on 3/18/18.  Thus, the Court should grant the 

motion to expand the record.   

WHEREFORE, Appellants/Defendants Boyer and Kort respectfully request that 

the Court enter an Order expanding the record to include the “media stories” that are 

the subject of Appellees/Plaintiffs’ defamation complaint (attached as Exhibit A, 

Appellees/Plaintiffs Answers to Defendant Boyer’s First Discovery dated 7/7/17, answer 

to Request for Production #1, including the “media reports” at Bates’ stamped pages 1-

30). 

 
Date: March 26, 2018    /s/ Jay Zelenock 
      Jay Zelenock (P58836) 

JAY ZELENOCK LAW FIRM PLC 
      Attorney for Defendants, Appellants, and 

Cross-appellees Boyer & Kort 
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Plaintiffs/Appellees’ Response to Motion of Appellants Boyer and Kort to Expand Record
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Consistent with “an oft-quoted adage:  If the law is against you, argue the facts; if the facts

are against you, argue the law; and if they both are against you, pound the table and attack your

opponent,” United States v Griffin, 84 F3d 912, 927 (CA 7, 1996), Boyer and Kort continue their

attack on their opponent, Bryan Punturo.

It is certainly true that, as Appellants’ motion states, Bryan Punturo was a criminal defendant.

He was charged with extortion, at the behest and urging of Boyer and his attorney, all as part of an

attempt to extract $750,000 from Punturo.  It is also true that this ill-fated and baseless extortion

charge never made it past the preliminary examination stage of the criminal proceedings.  It was

dismissed by the Grand Traverse County District Court because the crime of extortion requires proof

– or, in the District Court, proof only of probable cause – of an illegal act by the defendant, which

the District Court found lacking.

The acts of Punturo allegedly supporting the extortion charge occurred, according to the

Attorney General’s pleadings, in May, 2014.  The Attorney General certainly did, as Appellants’

motion states, “rel[y] on . . . in the criminal prosecution,” a letter written by Punturo a year and a

half after these May, 2014 acts.  This November 16, 2015, letter written by Punturo is the same one

that is repeatedly and prominently featured in Appellants’ briefs in the trial court and this Court.

Punturo’s claim that this letter was and is irrelevant is not mere opinion – simply, despite the

Attorney General’s reliance on it, this letter was not found to support even probable cause in the

District Court, as evidenced by the dismissal of the charges by that court.

Yet, Boyer and Kort now come before this Court, asking that the record be expanded, in order

to be able to argue for the significance of not only the 2015 letter, but also, the Assistant Attorney

General’s comments in court about the letter, quoted in news articles, that “there’s hatred dripping
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in that letter.”  Essentially, Boyer’s and Kort’s argument is that Punturo said bad things to them in

a private letter, so they should get a free pass to defame Punturo in newspapers, and on television

and on the radio.  As they would have it, “he had it coming.  Ignore what we said about him that was

published nationwide.  Ignore the facts.  Ignore the law.  Our opponent is a bad guy and deserved to

be defamed by us.  Just look at what he said in this letter!”

Obviously, this case is not about what Punturo said to Boyer in a private letter written 18

months after the communications claimed to support the extortion charge.  It is about what the

Defendants in this case, said about Punturo, to the media – while he was being prosecuted and while

they were demanding $750,000 in exchange for helping him to “get him out of hot water” in the

pending prosecution – all as their attorney, Defendant Brace Kern stated, when he demanded the

$750,000 from Punturo.  Neither this letter, nor the Assistant Attorney General’s media-quoted

arguments about it, supplies any relevant “context,” at all, to assess the defamatory statements made

by these Defendants, or any factual or legal issue before this Court.

And, even if relevant, copies of these news reports were never a part of the record before the

trial court.  They certainly could have been – they are all publicly available on the Internet on the

various websites of the media outlets.  That is where Punturo’s counsel obtained copies of them, to

answer the discovery in the trial court.  Boyer and Kort could have provided copies to the trial court,

but did not.  Now, they come to this Court requesting that this Court decide their appeal, not de novo

on the record below, but on additional facts and evidence never considered by the trial court.

Obviously, there is a lot of evidence that Punturo will present at trial that is not in the record of this

appeal either – but this Court’s job is not to sift through all of the possible evidence and try the case,
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even on liability.  Its job is to determine whether the trial court erred in denying these Defendants’

motions for summary disposition – on the record on which the trial court made this ruling.

As is well established, “[t]his Court's review is limited to the record established by the trial

court, and a party may not expand the record on appeal.”  Sherman v Sea Ray Boats, Inc, 251 Mich

App 41, 56; 649 NW2d 783, 791 (2002).  Although “MCR 7.216(A)(4) gives this Court authority

to permit additions to the record[,] [s]ee People v. Nash, 244 Mich.App 93, 99-100; 625 NW2d 87

(2000), . . . this Court has refused a party's request to expand the record where the trial court had not

considered the evidence in rendering a decision.  See Coburn v. Coburn, 230 Mich.App 118, 122;

583 NW2d 490 (1998), rev’d on other grounds 459 Mich. 875 (1998); Golden v. Baghdoian, 222

Mich.App 220, 222 n 2, 564 NW2d 505 (1997).”  Triad Mech, Inc v Rhodes, No. 276616, 2008 WL

942267, at *2 (Mich App April 8, 2008).  Matters more typically the subject of motions to expand

the record are “subsequent events, particularly those rendering an appeal moot or otherwise directly

affecting the viability of the appeal, [which] may and assuredly should be promptly brought to the

attention of the appellate court.”  Coburn, supra, 230 Mich App at 123.

In sum, Appellants’ transparent attempt to sling more mud, which has as its genesis a lack

of any better method to support their arguments, should be rejected, because only the record below

should be the basis of this Court’s review.

Dated: April 2, 2018 MOOTHART & SARAFA, PLC

By:      /s/   Jonathan R. Moothart          
           Jonathan R. Moothart (P40678)
            Attorney for Plaintiffs/Appellees 
            P.O. Box 243
            Williamsburg, MI 49690-0243
            (231) 947-8048
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