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STATEMENT OF THE QUESTION PRESENTED 

 

The Court of Appeals concluded that the City’s drainage charge to users of its combined 

sewer system constitutes a legitimate user fee and not a disguised and unconstitutional tax for a 

number of reasons related to the nature of the charge and other record evidence, which distinguish 

this case from the facts surrounding this Court’s decision in Bolt v City of Lansing, 459 Mich 152; 

587 NW2d 264 (1998).  In addition to those reasons, there are currently serious public policy and 

financial issues that did not exist in 1998, but are relevant to this case and should be taken into 

consideration at this time.  Given the above, did the Court of Appeals err in concluding that Bolt 

is distinguishable from this case on the basis that Detroit’s sewer system is a combined system 

rather than a separate storm and sanitary sewer system? 

Defendants/Appellees answer: No 

Plaintiffs/Appellants answer: Yes 

The Court of Appeals answered: No 

This Court should answer: No 

Amici Curiae MML, MTA, and GLS answer: No 

 

STATEMENT OF THE BASIS OF APPELLATE JURISDICTION 

 

Amici adopt the Statement of Appellate Jurisdiction as set forth in Defendants/Appellees’ 

Answer in Opposition to Plaintiffs/Appellants’ Application for Leave to Appeal. 

STATEMENT OF INTEREST 

 

The Michigan Municipal League (MML) is a non-profit Michigan corporation whose 

purpose is the improvement of municipal government and administration through cooperative 

effort.  Its membership is comprised of 566 Michigan cities and villages, many of which are also 

members of the Michigan Municipal League Legal Defense Fund.  The Michigan Municipal 

League operates the Legal Defense Fund through a board of directors, which is broadly 
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representative of its members.  The purpose of the MML-Legal Defense Fund is to represent the 

member cities and villages in litigation of statewide significance. 

The Michigan Townships Association (MTA) is a Michigan nonprofit corporation whose 

membership consists of in excess of 1,325 townships within the State of Michigan (including both 

general law and charter townships) joined together for the purpose of providing education, 

exchange of information, and guidance to and among township officials to enhance the more 

efficient and knowledgeable administration of township government services under the laws of 

and statutes of the State of Michigan.  The MTA is governed by a Board of Directors who are 

township government officials.   

The Government Law Section of the State Bar of Michigan (GLS) is a voluntary 

membership section of the State Bar of Michigan, comprising approximately 863 attorneys who 

generally represent the interests of government corporations, including cities, villages, townships 

and counties, boards and commissions, and special authorities.  Although the Section is open to 

all members of the State Bar, its focus is centered on the laws, regulations, and procedures relating 

to public law.  The Government Law Section provides education, information, and analysis about 

issues of concern to its membership and the public through meetings, seminars, the State Bar of 

Michigan website, public service programs, and publications.  The Government Law Section is 

committed to promoting the fair and just administration of public law.  In furtherance of this 

purpose, the Government Section participates in cases that are significant to governmental entities 

throughout the State of Michigan.  The Section has filed numerous amicus curiae briefs in state 

and federal courts.  The position expressed in this Amicus Curiae Brief is that of the Government 

Law Section only and is not the position of the State Bar of Michigan. 
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The governing bodies of the above entities have all authorized and directed this office to 

file an amicus curiae brief in the within cause in support of the Defendants City of Detroit, Detroit 

Water and Sewerage Department, and Detroit Board of Water Commissioners.   
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INTRODUCTION 

 

The Court of Appeals correctly concluded that the City of Detroit’s drainage charge to 

users of its combined sewer system constitutes a legitimate user fee and not a disguised and 

unconstitutional tax for a number of reasons related to the nature of the charge and other record 

evidence, which distinguish this case from the facts surrounding this Court’s decision in Bolt v 

City of Lansing, 459 Mich 152; 587 NW2d 264  (1998).  In addition to those reasons, this brief 

will explain how, during the 22 years since Bolt, a number of unanticipated, but serious side-effects 

from the Headlee Amendment and Proposal A have come to light, which make any determination 

that a user fee for critical public utility services (such as public water, stormwater, sanitary, and 

combined sewer systems) can only be imposed as a tax an unsustainable result that is contrary to 

public health, safety, and welfare interests in communities across Michigan.   

In this regard, the starting point is to recognize that a court decision finding a user fee to 

actually be a tax is effectively declaring that, if the local government is to continue providing and 

charging customers for the service rendered to them, it can only happen if the charge for that 

service is put on a ballot and approved by the voters as a tax on all property owners in the 

community.  This might be fine for some types of services, but this brief will explain that, in recent 

years, experts and professionals who have studied Michigan’s public water, stormwater, and 

sanitary sewer systems agree that they are in terrible condition and the idea of tax-based funding 

for these types of public infrastructure and services is not a viable or sustainable option.  In 

addition, as a state, we have learned and now know, from a list of tragic events in Michigan starting 

in 2008 to the present, exactly how unstable our tax-based funding for municipalities is and how 

critically important public water, stormwater, sanitary, and combined sewer systems are to the 

public health, safety, and welfare in our communities.  These factors combine to distinguish the 
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circumstances, today, in Detroit and across the state, from the stormwater fee and circumstances 

surrounding it in Bolt v Lansing. 

Put simply, the “tax” labelling remedy of Bolt and its progeny is contrary to and puts at 

risk the public health, safety, and welfare when applied to critical public utility services such as 

combined sewers, as well as separated stormwater and sanitary systems.  When it comes to failing 

water and sewer systems causing severe property damage and significant risks to public health and 

safety, it should be a first priority to make sure that the law in Michigan, both case law and statutory 

law, is not interpreted or applied in such a manner as to frustrate and inhibit continuous, reliable, 

and necessary funding sources for these types of essential services and infrastructure.  As such, 

the drafters of the Headlee Amendment could not have intended to encompass charges for these 

types of critical infrastructure and services within the definition of the term “tax” under Const 

1963, art 9, §31.   

Although the court of appeals, in this case, did not indicate that it was taking into 

consideration any of these distinguishing factors, it reached the right conclusion for the right 

reasons as explained in Defendants’ briefings.  The public policy discussion in this brief gives yet 

further relevant evidence that this case and today’s circumstances are materially different than the 

pure anti-tax circumstances and public policy focus of the majority’s Bolt opinion in the 1990s.  

There is more known now, than ever before, about the consequences of not properly funding, 

operating, or maintaining these types of public services and exactly how critical they are.  More is 

at stake than ever realized at the time of Bolt.  Furthermore, as also discussed in this brief, there 

are constitutional provisions and case law prior to Bolt, which remain applicable and worth 

consideration in the context of distinguishing the decision in Bolt from this case. 
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STATEMENT OF MATERIAL PROCEEDINGS AND FACTS 

 

 Amici adopt the Counter-Statement of Material Proceedings and Facts set forth in 

Defendants/Appellees’ Answer in Opposition to Plaintiffs/Appellants’ Application for Leave to 

Appeal and the Statement of Materials Facts in Defendants’ Court-Ordered Supplemental Brief. 

STANDARD OF REVIEW 

 Amici adopt the standard of review under MCR 7.305(B)(5)(a)-(b) as stated and explained 

in Defendants/Appellees’ Answer in Opposition to Plaintiffs/Appellants’ Application for Leave to 

Appeal.  Plaintiffs failed to satisfy that standard because the court of appeals rendered a thorough 

opinion that carefully and correctly applied the existing Bolt elements to the record evidence, and 

decided this case in a manner that was consistent with the Michigan Constitution and existing case 

law.  Additionally, as explained in this brief, the court of appeals’ decision was consistent with far 

reaching public policy considerations that weigh heavily in favor of affirming its decision, which 

this Court may and should take into consideration. 

ARGUMENT 

  

I. The Court of Appeals correctly found, on the facts of this case, that a charge 

assessed in connection with the provision of combined sewage disposal and 

treatment services is distinguishable from the facts of Bolt and is a fee, not a tax. 

Based on the thorough description and explanation of the City’s1 combined sewer system 

services provided at pp. 3-15 of Defendants’ Supplemental Brief, its system and charges are 

materially different in a multitude of ways from the separated stormwater system and charges 

described in the Bolt case.  As explained by Defendants: (1) the City’s system is “combined,” and 

there is no intention of separating it or using any of the fees collected for purposes of separating 

the system, unlike in Bolt where Lansing was in the process of separating its system and the charge 

 
1 Amici refer to Defendants jointly and severally as the “City” in this brief. 
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at issue related to the stormwater sewer system; (2) the City provides end-of-pipe treatment and 

disposal, unlike the system in Lansing that had no such treatment; (3) the City’s drainage charge 

solely recovers the costs to operate and maintain the combined system for its users, unlike Lansing 

which used the funds for the separated system; (4) the City has never relied on its general fund or 

tax revenues to fund its combined system, unlike Lansing which had historically relied on taxes or 

special assessments for storm sewer services; (5) the City’s charge is not being used primarily to 

pay for a large-scale capital expansion of the sewer system to new users, unlike in Bolt where 

Lansing established the charge primarily to fund the expansion and extension of its separated 

system of stormwater sewers to additional users; and (6) the City’s operation, maintenance, and 

funding of the combined system is subject to federal court orders that require it to collect fees for 

purposes of implementing the court’s and federal Clean Water Act’s regulatory requirements.  

Defs’ Supp Br, pp. 3-15; Bolt, supra. 

These material facts and characteristics of the City’s combined sewage treatment and 

disposal services distinguish it from the separated system in Bolt and conclusively establish—

much more clearly than the facts and characteristics of the system and charges in Bolt—that the 

City’s combined sewer services are a regulatory activity for which a fee must be assessed.  As also 

explained in Defendants’ brief, the City regulates users’ contribution of stormwater to its combined 

sewage system, and the City’s stormwater operations are an indivisible component of a combined 

sewer system.  Defs’ Supp Br, pp. 25-30.  As a result, the City’s stormwater operations and the 

charges for using the combined system are inherently regulatory in nature, and not revenue raising. 

To avoid repetitiveness, Amici hereby concur in and adopt the statement of applicable law 

and arguments set forth in Defendants’ Court-Ordered Supplemental Brief.  In further support and 

supplementation of those arguments, Amici utilize the remainder of this brief to provide the Court 
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with relevant public policy considerations that are interlaced with additional insight into some of 

the practical realities and challenges that local governments, and their public servants, across 

Michigan face on a daily basis in their ongoing efforts to provide fee-based public services and 

regulation.  For them, it is not about concocting devious ways to disguise a tax as a fee.  Instead, 

it is about being able to continuously, effectively, and safely provide essential utilities, services, 

and other regulatory actions for those who require or desire them in order to live a happy, healthy 

life or operate a successful business in the community.   

II. The facts, circumstances, and public policy considerations surrounding the 

provision of and funding options for combined sewer system services, as well as 

separated stormwater and sanitary system services, have changed in the 22 years 

since Bolt was decided in ways which reveal that a decision finding that the user 

charges for these types of services can only be imposed as a tax is contrary to and 

puts at risk the public health, safety and welfare, and thus further distinguishes 

this case from Bolt and supports the decision of the court of appeals.   

 

A. In the decades following the Bolt decision, unanticipated impacts of the 

Headlee Amendment and Proposal A have come to light, creating 

uncertainties and instability relative to long-standing tax-based funding 

sources, which tax funding impacts, if applied to user charges for critical 

municipal infrastructure and services, would not be in the public interest. 

 

The majority decision in Bolt focused and relied heavily on the Headlee Amendment and 

the so-called “tax revolt” public policy sentiments of the times.  Bolt, 459 Mich at 160-60, 169.   

However, much has been learned since Bolt including a number of previously unrecognized side-

effects from Headlee and Proposal A that would devastate the financial conditions of local 

communities during and after major economic downturns.  If a municipal charge for a service is 

found by a court, at any level, to be a tax, then those side-effects will have the same impact on 

whatever service is being provided to the members of the public in that community.  As such, it is 
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important to start by briefly reviewing how the Headlee Amendment and Proposal A impact local 

tax revenues.2 

1. The Headlee Amendment: Article 9, §31 of the Michigan Constitution. 

 

The Headlee Amendment is comprised of a package of provisions added to the Michigan 

Constitution in 1978, being Article 9, §§ 25-34.  The portion of the Headlee Amendment that limits 

the power of local governments to tax and is the focal point of this case, and nearly all the other 

fee challenge cases discussed later in this brief, is §31, which states: 

Units of Local Government are hereby prohibited from levying any 

tax not authorized by law or charter when this section is ratified or 

from increasing the rate of an existing tax above that rate authorized 

by law or charter when this section is ratified, without the approval 

of a majority of the qualified electors of that unit of Local 

Government voting thereon. If the definition of the base of an 

existing tax is broadened, the maximum authorized rate of taxation 

on the new base in each unit of Local Government shall be reduced 

to yield the same estimated gross revenue as on the prior base. If the 

assessed valuation of property as finally equalized, excluding the 

value of new construction and improvements, increases by a larger 

percentage than the increase in the General Price Level from the 

previous year, the maximum authorized rate applied thereto in each 

unit of Local Government shall be reduced to yield the same gross 

revenue from existing property, adjusted for changes in the General 

Price Level, as could have been collected at the existing authorized 

rate on the prior assessed value. 

    

The limitations of this section shall not apply to taxes imposed for 

the payment of principal and interest on bonds or other evidence of 

indebtedness or for the payment of assessments on contract 

obligations in anticipation of which bonds are issued which were 

authorized prior to the effective date of this amendment. 

 

Const 1963, art 9, §31.  

 
2 Much has been written about this subject since the Great Recession in 2008, and this brief contains references to 

several articles and studies that cover the topic well.  Accordingly, the objective in this subsection of the brief is to 

provide a basic summary of how the Headlee Amendment and Proposal A impact local tax revenues, and Amici would 

refer the Court to the attached source materials for additional detail.  See, e.g., Exhibits A - C.  Amici also delve deeper 

into the impacts later in this brief.  See, infra, pp. 12-27. 
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While both this Court in Bolt and the court of appeals in the present case focus on the first 

sentence of §31, the full impact of the Headlee Amendment on local government and tax revenue 

is realized by reading the second and third sentences as well. The third sentence, in particular, has 

the most significant impact on funding for local governments, because it established, for the first 

time in Michigan, a requirement that the millage rate for every local tax must be reduced on an 

annual basis when assessments increase faster than the rate of inflation.  Id.  This is known as the 

“Headlee Rollback” and, regardless of the actual increase in the state equalized value of property 

in a community, Headlee caps the total amount of taxes that its local government can levy and 

collect at the percentage of increase in the Consumer Price Index (CPI).  Once a millage has been 

rolled-back to a lower rate, the local government is not permitted to return, or roll back up, to the 

original millage rate the next year (i.e., the millage remains at that lower rate for the calculation in 

the following year).  Id.;  MCL 211.34d(7) and (16).  As such, if values continue to increase at a 

rate faster than the CPI that next year, the millage rate must be rolled back again (i.e., rollbacks 

compound on each other and permanently reduce taxes).  Id.  The only way for a community to 

return to the millage rate that the voters originally approved is if it holds another election and the 

voters approve what is called a “Headlee Override” millage.  Const 1963, art 9, §§25 and 31; MCL 

211.34d. 

2. Proposal A: Article 9, §3 of the Michigan Constitution.  

In 1994, Proposal A amended Article 9, §3 of the Michigan Constitution to place another 

limitation on, and resulting reduction of, local government revenues derived from property taxes.3  

 
3 Some might point to the fact that the Headlee Amendment included certain provisions (e.g., state revenue sharing, 

prohibiting unfunded mandates, and other measures) that were intended to off-set the reductions in local government 

property tax revenues, but history shows that those measures have either not been properly implemented or otherwise 

failed to meet their objective, leaving local government continuing to sustain and carry severe losses in revenue.  

Taxpayers for Michigan Constitutional Government v Dept of Technology, Management and Budget, unpublished 

opinion of the Court of Appeals, on reconsideration, issued October 29, 2019 (Docket No. 334663; 2019 WL 5588741) 

(Exhibit D).  Unpublished opinions are not binding under the rule of stare decisis, but may be considered for their 
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In addition to the Headlee Amendment’s mandatory reduction of millage rates applicable to all 

properties in local communities, Proposal A further reduced local government tax revenue by 

creating an artificial cap on any increases of the “taxable value of each parcel of property adjusted 

for additions and losses” to the lesser of 5% or the rate of inflation.  Const 1963, art 9, §3.  This 

cap remains in place for every year’s assessment and collection of taxes on each property, “until 

ownership of the parcel of property is transferred.”  Id.  Upon transfer of the property, the “true 

cash value” is then used for calculation of the next year’s assessment, and the Proposal A cap on 

taxable value will apply to all subsequent years’ assessments and collection of taxes until there is 

another transfer.  Id.  As such, the calculation of property taxes does not have any true correlation 

to each property’s actual property value, except for the years in which individual properties are 

transferred, lose value, or do not increase more than 5% in value. 

3. Bolt’s interpretation of the word “tax” under the Headlee Amendment created 

uncertainties and instability relative to long-standing funding sources for and 

the sustainability of all types of critical municipal infrastructure, services, and 

regulatory functions in Michigan.   

 

The combination of the Headlee Amendment and Proposal A has, for many municipalities, 

resulted in a one-two revenue reducing punch by constitutionally locking in two measures that 

reduce revenue, create severe limitations on future revenue stability and growth, do not track a 

community’s economic condition (except in instances of economic failures that include reductions 

in property values), contribute4 to the financial struggles and bankruptcies plaguing many 

municipal communities, and inhibit the ability of communities to recover from economic 

downturns. See, Citizens Research Council of Michigan, Diversifying Local-Source Revenue 

 
instructive or persuasive value.  It is further noted that the Taxpayers case is presently pending on appeal in this Court, 

under Docket No. 160660 (lv granted, July 1, 2020). 
4 There are of course many other contributing causes on the list, but Headlee and Proposal A assist with the downward 

spiral. 
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Options in Michigan, Report 399, v-vii, 1-3 (Feb, 2018) (Exhibit A); Jonathan Oosting, Property 

Tax Hole Spurs Proposal A Reform, Detroit News, March 4, 2019 (Exhibit B); Eric Wolcott, A 

Refresher on Proposal A and Local Property Taxes, Michigan State University Extension, July 

25, 2016 (Exhibit C).  For municipalities that provide fee-based services, licenses, activities, and/or 

facilities for the public—i.e., nearly all local governments in Michigan—the 1998 decision in Bolt, 

finding that a stormwater sewer charge was actually a tax that would have to be subject to Headlee 

and Proposal A, created yet another set of new uncertainties about long-standing funding sources 

for and the sustainability of all types of critical infrastructure, services, and regulatory functions.  

See, infra, pp 12-17.  This leads to the question of why a majority of the Court in 1998 would put 

what we now know to be critical, life and property sustaining infrastructure in such a precarious 

situation.    

B. The majority opinion in Bolt explains that it was addressing a challenge to fee-

based services in a manner that was driven by and consistent with the “spirit” of 

the “tax revolt” sentiments of the time.  Those sentiments pre-date knowledge of 

and therefore do not consider the financial and infrastructure crises that 

pummeled Michigan starting a decade after Bolt, and appear to bypass the 

constitutional liberal construction and longstanding presumption of validity 

requirements that are afforded to municipal user fees under Michigan law. 

 

What was it about the 1978 and 1994 taxing and spending amendments to the Michigan 

Constitution that convinced four former justices of this Court, in 1998, that it was necessary to 

change the legal landscape relative to determining whether a user charge for public utility services 

is a tax or a fee?  Did the fact that Bolt arrived in the midst of a tax revolt in Michigan heighten 

concern about and sensitivity to possible abuses?  If so, it would make sense to many people at the 

time, given the resounding anti-tax sentiment and rampant mistrust of government at all levels.  

Although there is still plenty of mistrust and very few would say that they like paying taxes or fees 
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to the government for their services, much has changed and we, as Michiganders, have learned 

and experienced quite a bit during the past two decades since Bolt was decided. 

Looking back, it is notable that Bolt proceeded through the courts shortly after former 

Governor Engler’s Headlee Blue Ribbon Commission issued a report in 1994 that was critical of 

various local government fees and identified the lack of a definition of the word “tax” in the 

Headlee Amendment as being a key issue that the Michigan Legislature needed to resolve.  

Headlee Blue Ribbon Commission Report, §5 (1994) (attached to Defs’ Supp Br, Ap 25, at 859b-

863b).  The Legislature had not enacted a law to define a “tax” versus a “fee” by 1998, at which 

time this Court took up the issue in Bolt and, through case law, established three criteria for making 

that determination: 

1. A user fee must serve a regulatory purpose rather than a revenue raising purpose. 

2. A user fee must be proportionate to the necessary costs of the service. 

3. Use of the service or commodity must be voluntary in the sense that the users are free 

to refuse or limit their use. 

Bolt, 459 Mich at 161-162. 

In rendering its decision, the majority’s opinion referenced and explained how the Justices 

were influenced by the anti-tax sentiment of the times in rendering their decision: 

The Headlee Amendment “grew out of the spirit of ‘tax revolt’ and 

was designed to place specific limitations on state and local 

revenues.  The ultimate purpose was to place public spending under 

direct control.” Waterford School Dist. v. State Bd. Of Ed., 98 Mich. 

App. 658, 663, 296 N.W.2d 328 (1980). 

 

More recently, this Court has stated, 

 

“The Headlee Amendment was ‘part of a nationwide 

‘taxpayers revolt’ … to limit legislative expansion of 

requirements placed on local government, to place a 

freeze on what they perceived was excessive 
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government spending, and to lower their taxes both 

at the local and the state level.’ [Airlines Parking, 

Inc. v Wayne Co., 452 Mich. 527, 532, 550 N.W.2d 

490 (1996).]” 

 

Bolt, 459 Mich at 160-161. 

The majority further expressed trepidation, at that time, of being complicit in or enabling 

some sort of local government fee counter-revolt in its following strongly worded conclusion, 

which displays a level of mistrust of local government and an objective of suppressing any notion 

of local government subterfuge in Michigan that might attempt to undermine the Headlee 

Amendment: 

We conclude that the stormwater service charge imposed by 

Ordinance 925 is a tax and not a valid user fee. To conclude 

otherwise would permit municipalities to supplement existing 

revenues by redefining various government activities as “services” 

and enacting a myriad of “fees” for those services. To permit such a 

course of action would effectively abrogate the constitutional 

limitations on taxation and public spending imposed by the Headlee 

Amendment, a constitutional provision ratified by the people of this 

state. In fact, the imposition of mandatory “user fees” by local units 

of government has been characterized as one of the most frequent 

abridgments “of the spirit, if not the letter,” of the amendment. 

 

“The danger to the taxpayer of this burgeoning 

phenomenon [the imposition of mandatory user fees] 

is as clear as are its attractions to local units of 

government. The “mandatory user fee” has all the 

compulsory attributes of a tax, in that it must be paid 

by law without regard to the usage of a service, and 

becomes a tax lien of the property. However, it 

escapes the constitutional protections afforded voters 

for taxes. It can be increased any time without limit. 

This is precisely the sort of abuse from which the 

Headlee Amendment was intended to protect 

taxpayers. [Headlee Blue Ribbon Commission 

Report, supra, § 5, pp 26–27.]” 

 

Id. at 169. 
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 Absent from the majority’s opinion is any analysis regarding the constitutional requirement 

of liberal construction of the Michigan Constitution in favor of local government regulatory actions 

or the presumption of validity relative to local regulations that was, and remains, solidly 

entrenched in Michigan case law. Const 1963, art 7, §34; City of Novi v. Detroit, 433 Mich. 414, 

428, 446 N.W.2d 118 (1989); See also, Associated Builders and Contractors v City of Lansing, 

499 Mich 177, 186-87; 880 NW2d 765 (2016).  In reading the opinion, it seems more as if the 

majority proceeded with a presumption of invalidity and construed the Headlee Amendment to the 

Constitution narrowly and against Lansing’s regulation in Bolt.  See, infra, pp 37-38.  However, 

the majority could not have foreseen the way the Great Recession of 2008 would expose how the 

Headlee Amendment and Proposal A have the effect of dragging down local funding and then 

artificially preventing municipal revenues from returning to pre-recession levels for significant 

periods of time, rendering taxes an inappropriate funding source for critical infrastructure—

especially infrastructure that Michigan came to realize in the 2010s was failing across the state 

with catastrophic consequences. 

C. Evaluation of the fees in Bolt is distinguishable from the fees in this case because, 

today, experts strongly advise and experience shows that property taxes, which 

are subject to Headlee elections and roll-backs plus Proposal A revenue 

constraints, are not a viable or sustainable funding mechanism for critical 

infrastructure such as water, stormwater, and sanitary sewer infrastructure, the 

loss or failure of which has devastating and far reaching public health, safety, and 

welfare consequences.  

 

As this Court, today, is well aware, failing public infrastructure throughout Michigan and 

the costs to maintain, repair and replace it, particularly in urban and suburban areas, have been a 

focal point of state-wide concern.  With respect to stormwater drainage and sewer systems, sanitary 

sewers, combined sewers, and water systems, it is common knowledge, and the Court can take 
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judicial notice that, in just the last six years,5 Michigan has experienced the catastrophes of: the 

Flint water crisis; massive sinkholes in Macomb County caused by sewer failures; the legionnaires’ 

disease outbreaks in Flint and other communities, due to contaminated water; storm events that 

are not just flooding basements and neighborhood properties around Michigan, but causing damn 

failures; P-Fas draining from private properties into water bodies (both above and below ground) 

and ending up in drinking water; and other problems.     

Over the last decade, water and sewer utilities throughout Michigan have been faced with 

the stark realities and challenges of maintaining and replacing their aged infrastructure assets.  

Many of these critical infrastructure systems were installed during the economic boom following 

World War II and are nearing or at the end of their expected service lives.  These realities and the 

challenges surrounding them are highlighted in the American Society of Civil Engineers’ (ASCE) 

2018 Report Card for Michigan Infrastructure, referenced excerpts of which are attached as 

Exhibit E.  The ASCE’s Infrastructure Report Card has assigned grades of “D-,” “C” and “D” 

respectively to the stormwater, wastewater, and drinking water systems in Michigan.6  Id. at 28, 

70 and 83.   With respect to the “D-” received for Michigan’s stormwater infrastructure, the ASCE 

defines a “D” as “Poor, At Risk” and an “F” as “Failing/Critical Unfit for Purposes.”  Id. at 6.  

Accordingly, Michigan’s stormwater management infrastructure is teetering on the brink of failing 

and becoming unfit for its intended use and purpose.  Furthermore, the ASCE had this to say about 

Michigan’s stormwater drainage systems: 

Local municipalities are commonly the first line of defense 

regarding stormwater issues that arise within their jurisdictional 

boundaries; however, the majority of local governments lack 

adequate financial means to address these issues.  Recent condition 

assessments for several Michigan communities revealed that up to 

 
5 This pinpoints the start of Michigan’s infrastructure crisis at the time the Flint water system failures came to light 

in 2014. 
6 This Infrastructure Report Card is updated approximately every four years. 
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one-third of storm sewer systems require structural rehabilitation to 

maintain their function in future years.  

 

Id. at 71.  And, 

 

Michigan is far behind its neighbors in the development of 

enterprise funds (i.e., “utilities”) for municipal stormwater systems.  

This is largely due to legal precedent (Bolt v Lansing and Jackson 

County v City of Jackson) where stormwater utilities have been 

deemed “illegal taxes” under the Headlee Amendment of 

Michigan’s Constitution.  This has prevented the spread of 

stormwater utilities in Michigan.  Currently, over 1,600 cities in the 

U.S. have a stormwater utility, while in Michigan, fewer than ten 

cities have one.  Our neighboring states are far ahead of Michigan 

in establishing funding sources for stormwater: Ohio has 125 cities 

with a stormwater utility, Wisconsin has over 100, and Indiana has 

nearly 80.   

 

Id. at 73. 

In the ASCE’s study and report entitled Failure to Act: Closing the Infrastructure 

Investment Gap for America’s Economic Future, “Water and wastewater systems in the U.S. are 

clearly aging, and investment is not able to keep up with the need.”  Exhibit F, at 16. 

As if presciently speaking to the parties and Court in this case, the ASCE Infrastructure 

Report Card offers the following advice and counsel: 

The good news is there are solutions to Michigan’s infrastructure 

problems.  We must support innovative policies, increase state 

funding, prioritize public health and safety, and be informed and 

vocal advocates for infrastructure.  Maintenance must happen 

proactively instead of reactively.  Just as you change your car’s oil 

regularly, we must replace pipelines, repair dams, fix bridges, and 

resurface roads as needs arise . . . This document is a snapshot for 

residents, businesses, and policymakers to engage in conversation 

about where we are and where we want to be. 

 

Exhibit E, at 4.   

The ASCE is not the only group of experts evaluating and forewarning Michigan’s 

governmental institutions and decision makers of further impending disasters if they do not get 
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creative and figure out ways to free up the constraints on municipal revenue sources to properly 

fund overdue maintenance, repairs, and replacement of its failing public utility systems throughout 

the state.  On March 10, 2016, former Governor Snyder established the 21st Century Infrastructure 

Commission (“Infrastructure Commission”) to “provide policymakers and the public an 

overarching view of Michigan’s infrastructure needs.” Exhibit G, at 14.  The Infrastructure 

Commission published its 21st Century Infrastructure Commission Report (“Infrastructure 

Commission Report”) on November 30, 2016.  Id.   

It is significant to note that the Infrastructure Commission viewed water, sewer, and 

stormwater utilities as interrelated; so much so that it considers and refers to them together as 

“Water” infrastructure in Chapter 7 of the Infrastructure Commission Report.  Id. at 95-105.  The 

Commission provides a helpful graphic of this interrelationship on page 95 of the Report and notes 

with respect to stormwater in particular that “many communities lack sustainable funding 

mechanisms to support drainage systems.” Id. at 95.   

In describing what it finds to be fiscally sustainable water, sewer, and stormwater pricing 

models, the Infrastructure Commission  Report sets the stage by finding that “General Fund [i.e., 

funding from property taxes] is unsustainable due to Michigan’s tax structure, making 

underinvestment and risk of failure of water [including drinking water, sewer, and stormwater] 

infrastructure more likely.” Id. at 104.  (emphasis added).  The Infrastructure Commission  Report 

then envisions that in this century, if its recommendations are followed, Michigan’s water, sewer, 

and stormwater infrastructure will be “adequately funded in both the short and long term…Using 

an enterprise concept for rate structures, revenues generated by rates [as opposed to taxes] cover 

all capital, operation, maintenance, and replacement expenditures based on asset management 

plans.”  Id. (emphasis added).  Within its list of recommendations of how to get there, the Report’s 
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primary funding recommendations rely on local government charges collected through fees, not 

taxes. Id.  In doing so, the Infrastructure Commission notes that “The Bolt v City of Lansing 

decision has precluded most municipalities in Michigan from establishing stormwater utilities.” 

Id. at 105, fn 36.  The Infrastructure Commission Report then proposes the following solution to 

the problem:  

The Michigan Legislature should adopt legislation authorizing 

stormwater utilities that is consistent with the Bolt v. City of Lansing 

decision, establishes the requirements for structuring and charging a 

fee, and provides a streamlined process for local adoption.  This 

legislation should establish the requirement for all users of 

stormwater services to pay for sustainable service delivery on a 

proportionate basis and provide incentives for alternate approaches 

to stormwater management. 

 

Id. (emphasis added). 

 There may be something of a historical and legal irony in the making here.  In 1994, 

Governor Engler’s Headlee Blue Ribbon Commission issued its report identifying what it 

perceived as a problem with local governments adopting fees that it would consider to be disguised 

taxes and called upon the Michigan Legislature to adopt legislation to resolve the issue by defining 

“taxes” versus “fees.”  Four years later, this Court decided to resolve the issue after the Legislature 

failed to act, and it did so with the criteria set forth in Bolt.  Flash forward to 2016, when Governor 

Snyder’s Infrastructure Commission issued its report identifying that a problem exists with respect 

to the perception that this Michigan, treats fees for public stormwater utility services as taxes and 

called upon the Michigan Legislature to adopt legislation to resolve the issue by defining such fees 

a certain way.  Four years later, the Legislature has not acted and this case is pending before the 
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Court.7  The difference is that the Court need not take up the issue again, considering the fact that 

the circumstances are distinguishable and the court of appeals rendered the correct decision. 

Setting aside the irony, the Infrastructure Commission  Report is clear that property tax 

revenues are not a sustainable source for purposes of funding critical water, stormwater, and 

wastewater utility infrastructure, and that fees established through rates adopted by the local 

government are the proper and sustainable method.  Id.  The Report does not, however, explain in 

any detail why property tax funding for these purposes is not sustainable.  Such an explanation is 

provided in the next section of this brief, because it is important not only from the standpoint of 

acknowledging such matters, but because it will also help avoid unintended side-effects from 

whatever decision the Court makes in this case.  

D. Evaluation of the fees in Bolt is distinguishable from the fees in this case because 

it is now known that there are a number of serious side-effects from the Headlee 

Amendment and Proposal A that were unknown at the time of Bolt, but which 

would apply to any user charges for a public utility service (such as water, 

stormwater or sanitary sewers) that are imposed as a tax and would make matters 

far worse and inequitable for users, payers, and local government than a fee-based 

funding method.  Therefore, the drafters of the Headlee Amendment could not 

have intended to encompass charges for these types of critical infrastructure 

within the definition of the term “tax” under Const 1963, art 9, §31.  

 

The Headlee Amendment provides, in relevant part, that  

Units of Local Government are hereby prohibited from levying any 

tax not authorized by law or charter when this section is ratified or 

from increasing the rate of an existing tax above the rate authorized 

by existing law or charter when this section is ratified, without the 

approval of a majority of the qualified electors of that unit of Local 

Government voting thereon.  If the definition of the base…”  

 

Const 1963, art 9, §31. (Emphasis added.) 

 
7 Although, the Revenue Bond Act (RBA) does contain provisions that authorize and address setting rates in order to 

charge user fees for public utilities such as combined sewer systems, separated sewers and drainage systems, and 

water systems.  MCL 141.121(1)(a).  However, this Court has not, since Bolt, acknowledged the RBA authorizations 

for these types of system fees as rendering them no longer subject to application of the Bolt criteria. 
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As this Court correctly observed in Bolt, if a charge is a user fee, Headlee does not apply, 

but if it is a tax, then the Headlee requirements apply.  Bolt, 459 Mich at 158-159.  If Headlee 

applies, then the charge can only be implemented and revenue generated from it, if the charge is 

approved as a tax by a majority vote of the electors at an election.  Id.  That sounds simple enough, 

but there are a number of difficulties and implications that arise from this, only a portion of which 

past court decisions address.  

The initial challenge was to define the word “tax,” as used in the Headlee Amendment, and 

apply that definition to the facts of a particular case.  This is a difficult analysis that this Court and 

other courts across the state, at every level, have been grappling with throughout the 22 years since 

the Bolt decision.  See, infra, pp 27-31.  Not surprisingly, this issue has been a main focal point of 

this case, and Defendants have thoroughly established that the charges in this case are valid user 

fees, and not taxes.  However, after decades of seemingly unending litigation against municipal 

charges, Amici believe there is value in this Court taking a step further—in the course of 

determining whether this case is distinguishable from Bolt—to explore what happens in the 

aftermath of a court decision, at any level, finding that a fee being charged by a local government 

is actually a tax.  This is something that does not seem to have garnered much attention or 

consideration, at least outwardly, in prior decisions of the courts.  It is also a factor that the Headlee 

Amendment, Proposal A, and the Headlee Blue Ribbon Commission Report, do not appear to have 

considered.   

So, utilizing user fees for a combined sewer as the example, Amici will journey down the 

hypothetical path of what happens in the aftermath of a court decision finding a community’s user 
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charge to be a tax.8  Assuming the local government in that community wishes to continue 

providing the sewer service after such a court ruling, the central question will be how does the 

municipality effectively, efficiently, and properly operate and maintain a healthy and safe 

combined sewer system, when it is required under the Headlee Amendment to seek voter approval 

of its rates?  In a scenario where these rates, normally charged as fees solely to the system users, 

are instead implemented as taxes—according to Headlee, Proposal A, and the laws surrounding 

those and other tax-related constitutional provisions—the following will become the new reality 

for that community: 

1. As soon as possible after the court ruling, the community will have to hold an election 

asking the voters to approve a new tax to fund the operation and maintenance, including 

necessary improvements and replacements, of the community’s combined sewer 

system.  Const 1963, art 9, §31.  Any future needs for an increase in revenues to support 

the sewer system will require voter approval, at another election, of an increased 

millage rate.  Const 1963, art 9, §25. 

2. If the tax proposal is approved, every non-exempt household and business throughout 

the community will have to pay for the service, whether they use it or not.  From this, 

notably, it is the absence of use of the service and thus an absence of proportionality 

or correlation to a benefit directly received by a group of payers that defines a tax.  

Therefore, stated in the context of a fee, if there is any proportionality or correlation to 

 
8 Amici would point out that the aftermath and resulting consequences for a combined sewer system described in this 

part of the brief, would be very similar to those experienced for a water system, sanitary sewer system, and separated 

stormwater drainage and sewer system. 
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a payers’ use of the service or to the benefit the payers received from the service, then 

it is a user fee.9  See, infra, p 34. 

3. The voter approved millage rate and taxes collected for the combined sewer system 

will become subject to the annual Headlee roll-backs and the annual Proposal A taxable 

value caps.  Const 1963, art 9, §§3 and 31; MCL 211.34d; See, supra, pp 5-7.  This 

will affect the ability of the municipality’s government to sustain a reliable and 

appropriate revenue flow for the community’s combined sewer system.  Moreover, in 

times of economic downturn, that tax rate for the combined sewer system will be 

inextricably tied to plunging property values, meaning the funding collected for the 

combined sewer system will plummet concurrently and without warning, and any 

possibility of a return of that funding level to that which was actually approved and 

authorized by the voters will be inhibited and delayed by Headlee roll-backs and 

Proposal A’s caps on the allowable capture against property value increases. Id.; Const 

1963, art 9, §3; See, supra, pp 7-9; See also, Exhibits A-C.  As is now widely known 

and realized, the Headlee Amendment and Proposal A did not contemplate such 

circumstances, and as a result, while the rest of the economy typically recovers quickly, 

local government recoveries lag behind for years, perhaps decades in some instances.  

Id.  For example, local governments across Michigan continue to feel the impact of the 

2008 Great Recession, as their property tax revenues still have not returned to where 

they were or should be.10  Id.  Consequently, already failing infrastructure systems will 

 
9 Whether a fee is unreasonably disproportionate is a different question, potentially subject to different claims (i.e., 

not Headlee Amendment violation claims).   
10 If there is yet another economic downturn amid the COVID-19 pandemic, as some are predicting, the slow progress 

that has been made to-date in the return of revenue levels for local communities to where they were in 2008 will 

abruptly reverse course again, and the whole process of a recovery artificially slowed to a crawl by the Headlee 

Amendment and Proposal A restrictions will begin again.  
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be put in a much worse position than they presently are.  See, supra, pp 12-17; See 

also, Exhibit E, at 28, 70 and 83; and Exhibit G, at 95-105. 

4. The above individual property-by-property Proposal A caps and uncappings that occur 

each year (supra, pp 7-8) will not only affect the ability of the local government to 

sustain an appropriate revenue flow for its combined sewer system, but they will also 

lead to a complete lack of proportionality and correlation between the amounts that 

taxpayers pay for the same service and benefit received.  One example of this is 

demonstrated by the following scenario, which would be common under a tax funded 

sewer system:  Neighbor A and Neighbor B own equal market value houses for a five-

year period during which the combined sewer tax has been levied, and during that 

period of time the market value of their homes has increased substantially and equally.  

If Neighbor B suddenly sells her house to C for the current market value, the sewer 

service charge for C will be substantially higher than Neighbor A’s charge for the exact 

same service.  This is because C’s charge will be based on the uncapped taxable value, 

while Neighbor A will still be paying the lower Proposal A capped charge. See, supra, 

pp 7-8.  A second example centers upon the fact that a portion of the tax base in all 

communities is exempt from taxes.  MCL 211.7 through 211.7ww.  This means that in 

our hypothetical community, all properties that are statutorily exempt from taxes will 

also be exempt from having to pay any combined sewer charges whatsoever once the 

community’s combined sewer charge is implemented as a tax after the adverse court 

ruling.  Id.  The first takeaway from this is that it would immediately put the community 

in continuous violation of MCL 141.118(1), which prohibits the community from 
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providing free service to anyone.11  Second, because a significant segment of combined 

sewer system users will be exempt from the sewer tax, the idea of proportionality of 

benefit and cost among the sewer system users, which is integral to the Bolt elements 

when applied to a fee, will be completely shattered by a system in which the charges 

are implemented as a tax.  In short, having these types of charges imposed as a tax 

subject to voter approval—the purported goal of the plaintiffs in most, if not all of the 

fee challenge cases (see, infra, p 27, and Exhibits H-K)—would be far worse for 

property owners in the community, not better, and would also negatively impact the 

sustainability of critical public infrastructure and services. 

5. Assuming the hypothetical community is in the metro-Detroit region, on an annual 

basis, the Great Lakes Water Authority (GLWA) establishes its wholesale water and 

sewer system rates, which form the basis of the charges that GLWA passes on to and 

must be paid by the City of Detroit and the dozens of other suburban communities tied 

into and dependent upon GLWA’s systems.  Under the present fee-based system, each 

year, the duly elected representatives12 of the citizens in most of these communities 

study and review (with their on-staff public works professionals) GLWA’s rates and 

the amounts needed for the sewer system in their communities, and then adopt 

resolutions or ordinances in which they determine and approve the user fee rates for 

the next fiscal year at one or more open public meetings.  These circumstances and 

processes, or something similar, likely exist with respect to other multi-jurisdictional 

authorities elsewhere in the state as well.  If the hypothetical community’s combined 

 
11 Noncompliance with the Revenue Bond Act may negatively impact the community’s ability to issue or sell bonds 

relating to the combined sewer system.   
12 Amici’s counsel is unaware of any, but concedes that there may be some instances in Michigan in which unelected 

delegates approve rates. 
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sewer charges are required to be levied and collected as a tax, an election will need to 

be held every year, and instead of the community’s elected representatives studying, 

evaluating, and approving a fee rate for the ensuing year, the voters in each community 

will go to a voting booth or their kitchen table if voting absent, and decide whether to 

approve or reject a new, increased tax rate.   

6. If the rates are rejected by the voters, in any given year or at any particular time, the 

community’s combined sewer system will almost immediately become unfunded and 

insolvent as soon as the fund balance, if any, is exhausted.  Some of the more obvious 

consequences of this situation would include the following: 

• Without revenue, the public works employees serving that sewer system cannot be 

paid and will be laid-off, and the operation, maintenance, improvements and 

necessary replacements of the community’s combined sewer system will be 

discontinued.   

• Without sewer services in operation, properties will become unsanitary and unfit 

for human occupancy, closing businesses and driving people from their homes. 

MCL 125.1504; MCL 125.1508a(1); Michigan Building Code, §§ 101.4.3, 101.4.4, 

102.4, 102.6.2, 116.1, including by reference the International Property 

Maintenance Code, §§102.2, 102.3, 105, 106.5, 108-110 (Exhibit L).  Vacant 

structures and blighted properties would likely begin to accumulate throughout the 

community over time.13   

 
13 If this hypothetical involved fees for a water system, the water would stop flowing into houses and businesses as 

soon as the fund balance is used, which means toilets will stop flushing, rendering the properties similarly unsanitary 

and unfit for human occupancy (Exhibit L), closing businesses, and driving people from their homes.  Additionally, 

firefighters would have no public water supply in the community, which would, at a minimum, significantly delay the 

ability to effectively respond to fire-related emergencies. 

R
EC

EIV
ED

 by M
SC

 7/17/2020 3:17:39 PM



24 
 

• Without maintenance, repairs, and necessary replacements to the system, there 

would likely be widespread combined sewage back-ups into houses and businesses, 

flooding of private properties, and polluting and environmental contamination of 

private properties throughout the community, with no public resources or personnel 

to fix or remediate the situation.  It is often thought—and indeed argued by some—

that the stormwater aspect of these public facilities and services do not benefit 

private property, when, to the contrary, private properties are the primary 

beneficiaries of the health, safety, and welfare benefits associated with the service 

due to exterior flood prevention, interior back-up prevention, and avoiding the 

contamination of private properties with hazardous materials in such flooding and 

back-up incidents.  Private properties also experience the economic benefit of being 

able to connect to the system, which handles the drainage from their land and 

enables the owner to more freely develop, re-develop, and otherwise use the land. 

For these reasons, such infrastructure and services enhance the value of private 

property in a similar manner as public water and sanitary sewer service. 

• The value of properties that cannot be occupied or are damaged in these ways will 

be significantly reduced, and possibly in some instances eliminated.  As a result, if 

widespread, there could be a negative impact on all other property tax revenues for 

the affected municipality that could easily become significant. This would, in turn, 

compound the community’s financial troubles and ability to deliver other services 

for years to come due to the Headlee and Proposal A revenue recovery 

impediments.  See, supra, pp 5-9. 
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• In addition to lost property values, closed businesses, and uninhabitable homes 

throughout the community, it is likely that people will suffer adverse health effects 

or otherwise be injured.   

• Due to all of the personal and property losses described above, the local government 

will inevitably be blamed and sued for damages.  Such lawsuits will likely claim 

that a defective and improperly maintained and operated combined sewer system is 

the cause, and the plaintiffs will argue that the exceptions to governmental 

immunity do not apply. MCL 691.1417; See, generally, MCL 691.1401 et al.  

Property and business owner lawsuits claiming significant money damage for 

unconstitutional takings and inverse condemnation are also to be expected.  There 

is a good chance that these lawsuits will take the form of one or more class actions 

against the local government.  To the extent insurance coverage does not apply or 

is insufficient for any or all of these claims,14 the general fund (i.e., the taxpayers 

in the community) will pay any money damage recoveries in such lawsuits. 

Amici acknowledge that Plaintiffs may attempt to dismiss the above as a “sky is falling” or 

“worst case” scenario, but Plaintiffs do not operate and maintain, and are not responsible for these 

systems.  Municipalities and their elected and appointed officials are at work running the systems 

every day for the people and businesses in their communities, and to them, there is too much at 

risk to be cavalier about such matters or to downplay such risks.  The above scenarios could easily 

play out in a community where the tax is voted down, and even if not voted down, Michigan’s 

own Infrastructure Commission has warned, and expert engineers agree that a tax funded 

wastewater, stormwater, or combined sewer system is simply not a viable or sustainable option. 

 
14 Insurance coverage for flooding and sewer back-ups is typically limited and sometimes not available. 
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See, supra, ASCE, 2018 Report Card for Michigan Infrastructure, and 21st Century Infrastructure 

Commission Report (Exhibits E and G).  In addition, incidents in Michigan communities involving 

water and sewer systems (stormwater and wastewater alike) over just the last five or six years, and 

the tremendous losses of life, health, and property that resulted, drive home how real the risk is, 

what is at stake, and how important it is to get this right. 

Whether the situation involves a water, sanitary, stormwater or combined sewer system, it 

has become apparent, through time and experience, that the remedy of deeming charges for any 

such public utility service to be a “tax” is not a sustainable or productive solution to the perceived 

problem.  Moreover, as shown above, it will make matters far worse and thoroughly inequitable 

for the community’s residents and businesses, and the local governments that strive to serve them.  

The consequences and implications are not just financial, but include a direct negative impact on 

the life, health, and safety of persons, and the use, condition, and value of private properties.  Based 

on these types of consequences and inequities, the Court can conclude that the drafters of the 

Headlee Amendment could not possibly have intended to encompass charges for these types of 

critical infrastructure within the definition of the term “tax” under Const 1963, art 9, §31. 

In fact, the Headlee Blue Ribbon Commission and Mr. Alexander Bolt (Plaintiff in Bolt v 

Lansing) came to that same conclusion.  Although skeptical of many types of municipal fees, the 

Headlee Blue Ribbon Commission indicated that a “municipal sewer charge” is an example of a 

charge that would necessarily fall into the category of constituting a fee, and not a tax.  Headlee 

Blue Ribbon Commission Report, supra, (Defs’ Supp Br, Ap 25, at 862b).  Similarly, Alexander 

Bolt himself agreed that charges for a combined sewer system are “properly subject to a fee and 

not a tax.”  Bolt v City of Lansing, 221 Mich App 79, 87; 561 NW2d 423 (1997).  While not binding 

precedent, it is significant and persuasive that both the Headlee Commission and Mr. Bolt, being 
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leading forces in the anti-tax battle against local government fees that were supposedly disguised 

taxes, recognize and agree that user charges for a combined sewer system constitute a fee, and not 

a tax.    

To assuage concerns about abuses and to further emphasize why a tax structure for funding 

these types of public infrastructure and services is unworkable, it is noted that these systems 

undergo constant evaluation and re-evaluation, every year, to ascertain whether the rates need to 

be adjusted for purposes of ensuring that the system will have sufficient funding to continue 

operating properly and safely for the subsequent year and foreseeable future.  The condition of the 

infrastructure, unanticipated infrastructure failures, prior year’s usage, community development, 

precipitation, temperatures, and other factors weigh into such annual re-assessments.  In an open 

and transparent setting, decisions are then made about whether the rates will go up, go down or 

stay the same, depending on the year-to-year assessed needs of the systems.  It is a fluid situation 

based on constantly changing conditions and circumstances, which cannot be predicted and 

requires flexibility and regular adjustments.  As such, subjecting the necessary and required 

funding for these types of systems and services to constant elections and votes, in some instances 

on a yearly basis, is not feasible or sustainable, and, again, could not have been intended by the 

drafters of the Headlee Amendment.  

In sum, the fall-out from requiring the operation, maintenance and, when necessary, 

replacement of these systems of public infrastructure to be funded through tax millage levies is not 

realistic, functional, or sustainable.  In this case, it would hamstring the operations of the combined 

sewer system for hundreds of thousands of individuals and businesses throughout Detroit.  It would 

have the same impact on all types of public water, sanitary sewer, and stormwater drainage and 

sewer systems across the state.  It is a recipe for disaster. 
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E. In the years after Bolt, Michigan communities have become the target of a 

seemingly endless barrage of expensive class action and other lawsuits, dozens of 

which have worked their way into the appellate courts creating a significant body 

of decisions that seemingly struggle with the application of the Bolt criteria to fees 

for various types of public utility services and other local government services and 

regulatory activities. 

 

1. After Bolt was decided, a wave of class action and other lawsuits against 

Michigan communities ensued and continues to the present day diverting 

untold resources for questionable returns. 

 

Over the course of the 22 years following Bolt, lawsuits against local governments have 

besieged the courts.  In these cases, the plaintiffs often cast their cause as continuing the war 

against perceived local government subversion of the Headlee Amendment, while others perceive 

them as nothing more than an opportunistic rush toward a new and substantial revenue stream for 

law firms.  Regardless, the reality is that a great many of these lawsuits are in the form of class 

actions, in which the rate payers recover small amounts, if anything, and then end up ultimately 

footing the bill for the public service (and attorney fees) anyway through taxes or otherwise.  A 

seemingly circular, meaningless, and costly exercise. 

Across Michigan, since Bolt was decided, Michigan’s appellate courts, alone, have seen a 

total of 57 cases challenging various types of local governmental fees, including five cases before 

this Court and 52 cases before the Court of Appeals.  In lieu of listing all of those cases here, Amici 

have assembled a list of citations to them, which is attached and marked as Exhibit H.  Amici have 

also prepared two other exhibits, which break down the 57 cases into the following categories:  

▪ Class action cases, which are further divided into two sub-categories of cases 

involving: 1) fees/charges for public water, stormwater and sewer utilities; and (2) 

fees/charges for other services or regulated activities. Exhibit I. 
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▪ Non-class action cases, which are also divided into two sub-categories of cases 

involving: (1) fees/charges for public water, stormwater, and sewer utilities; and (2) 

fees/charges for other services or regulated activities.  Exhibit J. 

The number of cases that have been filed in trial courts against local governments across 

the state is unknown, but it stands to reason that it would be a substantial figure.  In just the seven-

year period of 2013-2020, however, Amici are aware of at least 25 Headlee and Bolt inspired class 

action public utility user rate lawsuits that were filed against municipalities in the metro-Detroit 

area.  See, Exhibit K.  These are only the cases that Amici have been able to identify in areas 

located near the Defendant City of Detroit, but it is reasonable to conclude that many more have 

been filed in other areas across the state.  Regardless, major class action lawsuits against 25 

communities in a seven-year span in just one metro area in Michigan is substantial.  In addition to 

the courts (at all levels) having to handle these cases, local governments have been struck by the 

amounts claimed and the cost of defense in these cases—each of which seeks damages in the 

millions or tens of millions of dollars, which is typically not covered by insurance due to the nature 

of the claims asserted. Id.   

It should be noted that, in the midst of all this litigation, local governments are actually not 

fighting any wars or engaging in subterfuge.  Amici are unaware of any evidence of plotting or 

devious actions on the part of local government officials to impose “disguised taxes”15 on their 

constituencies.  This is because, in reality, the officials in charge of these systems are far too busy 

striving to comply with the complicated maze of state and federal regulations applicable to the 

 
15 This label of a “disguised tax” is an unfortunate characterization that permeates the case law and writings concerning 

the tax vs. fee issue. Using the word “disguised” insinuates a malevolent intention by local governments and their 

officials to cover-up or hide the truth in order to deceive residents and businesses in their communities.  Amici MML 

and MTA, and their memberships, represent to the Court that they do not promote or condone any attempt to disguise 

a fee as a tax, and inform the Court that they are unaware of any local governments or officials who intentionally 

disguise fees of any kind as taxes.  It is Amici’s position that this is an unearned and unjustified label. 
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services they provide and quietly working to supply the users of their systems with water and sewer 

services that are safe to use, do not flood their basements or properties, and do not pollute their 

properties and water sources.  For those of them who are even cognizant of the Bolt decision and 

its impact, the aforementioned onslaught of lawsuits against local communities, and the fear of 

being included in such a lawsuit, serve only to further complicate and hamper their ability to 

deliver the services in an effective and efficient manner.  In the rare instances in which public 

works personnel do recommend, and the legislative body in charge approves, a rate that includes 

amounts for something that those filing these types of lawsuits might argue does not pass the Bolt 

test, it is most-likely because the public officials involved are not aware of or do not fully 

understand the fine legal nuances of the Bolt criteria, as opposed to some villainous plot to get 

away with disguising a tax as a fee.   

2. Dozens of the cases filed against local governments since Bolt have worked 

their way into the appellate courts creating a significant body of decisions that 

seemingly struggle with the application of the Bolt criteria to fees for various 

types of public utility services and other local government services and 

regulatory activities. 

 

In addition to impressing upon this Court the sheer volume of cases besieging Michigan 

courts since Bolt was decided, Amici note that many of the appellate level cases have drilled deeper 

into the three criteria set forth in the Bolt test and, in some instances, seem to expand beyond the 

three elements.   One of the most recent published examples of this is Shaw v City of Dearborn, 

329 Mich App 640, 648; ---NW2d---, WL 4548372 (2019) (lv pend, dkt #160718), in which the 

court of appeals looked to a number of other post-Bolt decisions for guidance on application of the 

three criteria.  In Shaw, the plaintiff alleged that water and sewer rates charged to the city’s 

residents qualified as unlawful taxes, rather than valid user fees, and that they were imposed 

without authorization by city voters in violation of the Headlee Amendment.  Id. at 648-50.  More 
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particularly, the plaintiff claimed that the water and sewer charges to users of the city’s systems 

improperly included capital infrastructure costs for separating the combined system and replacing 

aging infrastructure in certain areas of the city that did not benefit all users, as well as costs to fund 

the operation and maintenance of the caissons which served a combined stormwater and sanitary 

sewer purpose and also did not benefit all rate payers.  Id. 

In its analysis, the court of appeals proceeded generally in accordance with the factors laid 

out in Bolt.  Id. at 652-53.  The court, however, did expand its analysis beyond the strict confines 

of Bolt in at least two ways.  First, it looked to the post-Bolt case of Wheeler v Shelby Charter 

Township, 265 Mich App 657, 665; 697 NW2d 180 (2005), for elucidation on the proper manner 

for weighing or balancing the three Bolt elements as follows: “These criteria are not to be 

considered in isolation, but rather in their totality, such that a weakness in one area would not 

necessarily mandate a finding that the charge is not a fee.”  Shaw, 329 Mich, App at 653, quoting, 

Wheeler, 265 Mich App at 665.  Second, the court also recognized Michigan’s presumption of 

validity standard, which was not mentioned in Bolt, stating as follows: 

Courts typically afford great deference to municipal-ratemaking 

authorities. See Novi v Detroit, 433 Mich. 414, 425-426, 446 

N.W.2d 118 (1989) .“Michigan courts have long recognized the 

principle that municipal utility rates are presumptively reasonable.” 

Trahey v. Inkster, 311 Mich. App. 582, 594, 876 N.W.2d 582 

(2015). A fee charged by a municipality is “presumed reasonable 

unless it is facially or evidently so wholly out of proportion to the 

expense involved that it must be held to be a mere guise or 

subterfuge to obtain the increased revenue.” Kircher v. Ypsilanti, 

269 Mich. App. 224, 232, 712 N.W.2d 738 (2005) (cleaned up). This 

is because “rate-making is a legislative function that is better left to 

the discretion of the governmental body authorized to set rates.” 

Novi, 433 Mich at 427, 446 NW2d 118. “Courts of law are ill-

equipped to deal with the complex, technical processes required to 

evaluate the various cost factors and various methods of weighing 

those factors required in rate-making.” Id. at 430, 446 N.W.2d 118. 

“Absent clear evidence of illegal or improper expenses included in 
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a municipal utility’s rates, a court has no authority to disregard the 

presumption that the rate is reasonable.” Trahey, 311 Mich. App. at 

595, 876 N.W.2d 582 (emphasis added). 

Id. at 654 (emphasis in original). 

By including Michigan’s longstanding presumption of validity legal principle in their 

analyses, Trahey, Kircher, and Shaw properly acknowledged the importance of both protecting 

against fees that are actually taxes and also giving proper credence to the validity of local 

regulatory actions.      
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III. By considering pre- and post-Bolt case law regarding fee challenges in Michigan 

and other states, and Article 7, §34 of the Michigan Constitution, this Court can 

continue to protect against local government fees that are actually taxes imposed 

to raise revenue, while also addressing the serious public policy and financial 

considerations that have become widely recognized over the last two decades. 

 

A. Pre-Bolt case law in Michigan remains relevant. 

 

In Bolt v City of Lansing (on Remand), 238 Mich App 37, 45-48, 604 NW2d 745 (1999),16  

the court of appeals provided a useful summary of the law prior to Bolt: 

Before our Supreme Court's decision in Bolt, Michigan case law 

consistently distinguished taxes from fees on the basis that the 

former involved general collection of money whereas the latter paid 

for the community's exercise of the police power in protecting the 

community's health, safety, and welfare, with each payer receiving 

a benefit proportionate to the amount paid. Merrelli v. St. Clair 

Shores, 355 Mich. 575, 96 N.W.2d 144 (1959).  Under this test, 

where the amount charged proportionately correlated to the payer's 

use of the service or to the benefit the payer received from the 

service, and where the funds collected were appropriated for the 

sole purpose of paying for that service, the charge was deemed a 

fee, and laws governing the assessment of taxes did not apply. For 

example, in Ripperger v. Grand Rapids, 338 Mich. 682, 62 N.W.2d 

585 (1954), the city's utility charge for water and sewage service 

was deemed a user fee, because the charge proportionately related 

to residents' use of these services.  Accordingly, the city did not have 

to comply with tax assessment procedures when residents did not 

pay the charge; the city could simply cut off water and sewage 

services until the fee was paid.  In contrast, in Merrelli, supra, the 

Court held that the city's building license fees were really an 

improper tax because they were disproportionate to their related 

administrative costs. 

Additionally, under previous case law, the stormwater service 

charge would have been considered proportionate to plaintiff's use.  

 
16 This was a 2-1 decision, in which the court of appeals addressed the question of whether prospective or retroactive 

effect should be given to the decision in Bolt. The court found that this Court’s ruling constituted a substantive change 

in Michigan law. Bolt (On Remand), 238 Mich App at 45-48.  Justice Markman was on the court of appeals panel at 

the time and issued a dissenting opinion in which he disagreed with the majority’s determination.  Bolt (On Remand), 

238 Mich App at 62-71 (Markman, J., dissenting).  Amici do not cite or quote from this published opinion for any 

purpose other than to provide this Court with a published summary compilation of the case law on this subject, as it 

existed prior to this Court’s decision in Bolt.  It is further noted that this Court initially granted leave to appeal this 

Court of Appeals ruling in Bolt v Lansing, 462 Mich 911; 613 NW2d 726 (2000), but subsequently denied leave in 

Bolt v Lansing, 464 Mich. 854; 626 NW2d 394 (2001).  
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In Detroit Water & Sewerage Dep't v. Michigan, 803 F.2d 1411 

(C.A.6 1986), the Sixth Circuit Court of Appeals utilized this 

proportionality test in a case bearing pertinent similarities to the 

facts here.  The city of Detroit, in order to comply with the Federal 

Water Pollution Control Act, 33 U.S.C.1251 et seq., implemented a 

user charge system to pay for the treatment of runoff stormwater 

pursuant to a settlement with the Environmental Protection Agency. 

803 F.2d at 1412–1414.  The State Department of Transportation, 

like plaintiff here, maintained that it received no benefit from the 

treatment of stormwater that ran off its road, because it had no 

control over this runoff. Id., at 1417.  The Court rejected this 

argument, stating that the treatment of the runoff water was, in 

reality, a “service rendered”. Id., at 1418.  The Court concluded that 

the charge was not a tax, but a fee that the city charged for a service 

rendered based on the reasonable cost and value of the service 

conferred on the individual taxpayer. Id., at 1421. See also 

Cincinnati v United States, 153 F3d 1375 (1998) (although the issue 

was not before the court, the court indicated that a city's storm 

drainage service charge imposed on a federal building might not be 

an impermissible state tax on the federal government, but a 

permissible service fee). 

Michigan's approach to this issue was not unique in American 

jurisprudence.  There was no foretoken that Michigan law on this 

issue would be deemed anachronistic or out of synch with the 

prevailing law in other jurisdictions.  On the contrary, Michigan law 

was consistent with the laws of other jurisdictions. See Sarasota Co. 

v. Sarasota Church of Christ, Inc., 667 So.2d 180, 185–186 (Fla., 

1995); Long Run Baptist Ass'n, Inc. v. Louisville & Jefferson Co. 

Metropolitan Sewer Dist., 775 S.W.2d 520, 522 (Ky.App., 1989); 

Teter v. Clark Co., 104 Wash.2d 227, 232–233, 704 P.2d 1171 

(1985) ; Zelinger v. Denver, 724 P.2d 1356 (Colo., 1986). 

Id. (Emphasis added). 

Similarly, in reference to this Court’s prior decisions in Vernor, Ripperger and Merrelli, 

the dissent in Bolt, provided the following summary of the law, as it existed at the time of the Bolt 

decision:  “The principles that emerge from this precedent identify two factors that are the focus 

for determining whether an exaction imposes a fee:  the proportionality and reasonableness of the 
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fee to the benefit conferred and the purpose of the regulation, specifically whether its purpose is 

to charge the user and not simply raise revenue.”17 Bolt, 459 Mich at 176 (Boyle, J., dissenting). 

Therefore, from the 1950s until, some would argue, the Bolt decision in 1998, this Court’s 

Merrelli/Rippenger test for a fee versus tax determination applied in Michigan.  That test can be 

summarized as including the following:  

(1) whether the charge involves the general collection of money, or the community's 

exercise of the police power in protecting the community's health, safety, and welfare;  

(2) whether the amount charged proportionately correlates to the payer's use of the service 

or to the benefit the payer received from the service; and  

(3) whether the funds collected are appropriated for the sole purpose of paying for that 

service.   

This test worked without incident or complaint for around 40 years in Michigan before Bolt 

was decided.  Based on Justice Markman’s dissent in Bolt (On Remand) and the lack of a clear 

statement in Bolt that it is overruling Merrelli and Rippenger, some would argue that those two 

prior cases are still relevant to the discussion.  Bolt, supra; Bolt (On Remand), 238 Mich App at 

62-71 (Markman, J., dissenting).   Suffice it to say that, although the Bolt majority cites and quotes 

the law from both Merrelli and Rippenger, the language of the elements ultimately utilized by the 

Court in Bolt differs, as does the scope of the Court’s expanded application in terms of taking 

exception to collecting fees for certain types of capital improvements to the system and the fact 

that the regulations are partly intended to address environmental concerns about water quality in 

two rivers which benefits the general public.  Compare, Bolt, 459 Mich at 165-66 (found that 

environmental contamination of rivers supports a finding that a fee is a tax), and Ripperger, 338 

 
17 Again, Amici do not cite or quote from this dissenting opinion for any purpose other than to provide this Court with 

a summary compilation of the case law on this subject, as it existed prior to this Court’s decision in Bolt. 
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Mich at 687 (in support of finding that a sewer fee is not a tax, acknowledged that Michigan law 

has “established beyond all doubt the principle that disposal of sewage into the streams of this state 

is a matter of importance to the public health, which concerns the health of the people of the state 

at large...”).   

As an explanation of this divergence, the objective in Bolt was different than in Merrelli 

and Rippenger in the sense that, in Bolt, the Court approached the case through the lens of the 

Headlee Amendment and identified a need to define the term “tax” as used in Const 1963, art 9, 

§3 in order to carry out the objectives of that section. Id.  While in Merrelli and Rippenger, this 

Court approached the cases from the direction of determining whether the charge fit into the what 

was considered to be “fee” by identifying characteristics that differentiated a fee from a tax, i.e., 

the question did not focus upon unsubstantiated fears of intentional government efforts to subvert 

the Constitution through disguising fees as taxes. Merrelli, supra; Rippenger, supra.   

In the same manner as the majority in Bolt viewed that case through a lens focused on the 

strong anti-tax public policy sentiments of the times, this Court can certainly view this case and 

others involving critical stormwater and sanitary sewer (combined and separated) through a 

corrected lens that takes into consideration the vital public health, safety and welfare facts and 

circumstances surrounding this case, as detailed in this brief.  See, supra, Section II, pp 9-27.  From 

this, the Court can conclude that not only is this case distinguishable from the existing facts and 

circumstances in Bolt, but, knowing what we know now, conclude that the drafters of the Headlee 

Amendment could not have intended to include within the meaning of the word “tax” under the 

Headlee Amendment, fees for vital public health, safety, and welfare related utility services, such 

as combined and separated sanitary and stormwater systems.    
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B. Pre-Bolt constitutional law in Michigan requires the Court to construe the 

term “tax” under the Headlee Amendment in favor of local governments. 

 

In addition to the above pre-Bolt case law elements that were specifically directed toward 

the fee versus tax issue, there was and remains other constitutional law in Michigan that is relevant 

and should be applied.  With respect to a court’s review of local government decisions and 

regulations, including, among many others, those applicable to regulating the discharge and 

drainage of sanitary and stormwater from private properties, the Michigan Constitution mandates 

that: “The provisions of this constitution and law concerning counties, townships, cities and 

villages shall be liberally construed in their favor.” Const 1963, art 7, §34 (emphasis added); See 

also, Associated Builders and Contractors v City of Lansing, 499 Mich 177, 186-87; 880 NW2d 

765 (2016).  Therefore, the Headlee Amendment, being a provision in the Michigan Constitution, 

must be “liberally construed” in favor of finding that the combined sewer fees under the City of 

Detroit ordinances and determinations in this case are lawful and valid, and not unconstitutional 

taxes.18   

It is noted, however, that this mandatory constitutional element of liberal construction in 

favor of local government is not mentioned as being considered in the Bolt majority’s analysis.19  

In fact, one could read the majority’s opinion in Bolt as construing art 9, §31 and Lansing’s 

regulatory decisions in a manner that is favorable to the system users, as opposed to the City of 

Lansing.  Bolt, 459 Mich at 160-61.  Unlike Bolt, reviewing and construing Const 1963, art 9, §31 

broadly in favor of the Defendants and its ordinances and fees charged thereunder, instead of 

against them, further distinguishes the fees and this case in general from Bolt. It also sheds a 

 
18 This same liberal and favorable construction requirement also applies to all other cases challenging public water, 

stormwater, sanitary sewer, and combined sewer charges under regulatory ordinances in other Michigan local 

communities operating such systems.   
19 Notably, it is also not part of the dissent’s opinion.  Bolt, 459 Mich at 170-88. 
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different light on the fee decisions and ordinances in this case, and lends further support to the 

arguments raised by Defendants such that there can be no conclusion other than the City’s charges 

are fees, under the Bolt test or any other incarnation of the fee challenge test in Michigan.  

Moreover, because the Court of Appeals opinion, by all appearances, did not construe the City’s 

ordinances or the decisions in this case in a narrow manner against the Defendants, there is no 

reason for this Court to grant leave to appeal. 

C. Interconnections of pre- and post-Bolt case law in Michigan and the 

presumption of validity factor. 

 

Similarly, as touched upon earlier in this brief, there is Michigan case law, both pre- and 

post-Bolt, establishing that a user fee must be presumed valid, but discussion of this presumption 

is also absent from the Bolt decision.  In Vernor v Secretary of State, 179 Mich 157, 167-68; 146 

NW2d 338 (1914), this Court explained: 

It is true that it has been held that what is a reasonable fee must 

depend largely upon the sound discretion of the Legislature, having 

reference to all the circumstances and necessities of the case. It will 

be presumed that the amount of the fee is reasonable, unless the 

contrary appears upon the face of the law itself, or is established by 

proper evidence.” 2 Cooley on Taxation (3d Ed.) § 1138; Gamble v. 

Montgomery, 147 Ala. 682, 39 South. 353; Atkins v. Phillips, 26 Fla. 

281, 8 South. 429, 10 L. R. A. 158; Spiegler v. Chicago, 216 Ill. 114, 

74 N. E. 718; Iowa City v. Newell, 115 Iowa, 55, 87 N. W. 739; 

State v. Snowman, 94 Me. 99, 46 Atl. 815, 50 L. R. A. 544, 80 Am. 

St. Rep. 380; Willis v. Standard Oil Co., 50 Minn. 290, 52 N. W. 

652; Littlefield v. State, supra.  

 

While Vernor is cited in Bolt, it is not with respect to the presumption of validity element.  

Bolt, 459 Mich at 161.  As such, it appears that the Court did not consider or intend to abandon the 

presumption requirement.  Hence, it remains as part of Michigan jurisprudence relative to fee 
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challenge cases that was not part of the Bolt decision, making it yet another distinguishing factor 

between Bolt and the present case.20   

As further evidence that the presumption of validity factor remains intact under Michigan 

law, multiple fee challenge decisions of the Court of Appeals after Bolt note the presumption 

requirement.  As explained in Trahey v City of Inkster, 311 Mich App 582, 595; 876 NW2d 582 

(2015), “[a]bsent clear evidence of illegal or improper expenses included in a municipal 

utility's rates, a court has no authority to disregard the presumption that the rate is reasonable.” 

The Court of Appeals further instructed:  

“The determination of ‘reasonableness' is generally considered by 

courts to be a question of fact.” City of Novi v. Detroit, 433 Mich. 

414, 431, 446 N.W.2d 118 (1989).  Michigan courts have long 

recognized the principle that municipal utility rates are 

presumptively reasonable. Id. at 428, 446 N.W.2d 118. This 

presumption exists because “[c]ourts of law are ill-equipped to deal 

with the complex, technical processes required to evaluate the 

various cost factors and various methods of weighing those factors 

required in rate-making.” Id. at 430, 446 N.W.2d 118. However, the 

presumption of reasonableness may be overcome by a proper 

showing of evidence. Jackson Co. v. City of Jackson, 302 Mich.App. 

90, 109, 836 N.W.2d 903 (2013) . The burden of proof is on the 

plaintiff to show that any given rate or ratemaking practice is 

unreasonable. City of Novi, 433 Mich. at 432–433, 446 N.W.2d 118. 

Id. at 594. 

As mentioned previously, in reading the majority decision in Bolt, one could argue that it 

gives the impression that the Court started with a presumption of invalidity as to Lansing’s 

regulations and fees.  See, supra, p 12.  Regardless, the fact of the matter is that the majority 

decision did not refer to or include a presumption of validity as part of the elements it considered 

in its analysis, which distinguishes the review of this case from Bolt. Although the Court of 

 
20 Defendants have raised the presumption of validity argument in this case.  Defs’ Supp Br, at 22 and 35.  As such, 

the issue is properly before the Court. 
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Appeals in this case also does not mention the presumption of validity element, each part of its 

analysis of the Defendants fees in this case is undertaken in a non-skeptical, even-handed manner 

giving due credence to the Defendants’ decision-making, which supports the lack of any need for 

this Court to review this case. 

D. The case law in other states relating to challenges of user fees for combined sewer 

systems and separated stormwater systems, alike, shows that such charges do not 

carry a presumption of invalidity and are regularly found to be fees, and not taxes. 

 Case law in other states is also instructive and worth considering for purposes of 

ascertaining whether the law in Michigan is on track with how courts around the country are 

handling fee challenge cases, and also whether there are other relevant considerations or better 

ways to address the issues presented by these types of cases in Michigan.  As it happens, a large 

number of states have addressed the specific issue of public utility fees, and another similarly 

lengthy list of states that have addressed the topic relative to other types of fees.  There are so 

many cases that Amici have prepared two compilations of case summaries from the different states 

for the Court.  The first compilation, attached as Exhibit M, consists of cases from 17 states 

involving user fee challenges relating to public utilities (e.g., stormwater, sanitary sewer, combined 

sewers and water systems).  The second set of summaries, attached as Exhibit N, includes cases 

from 15 states that involve challenges to a variety of fees, not including public utility user charges 

(e.g., licensing fees, permit fees, transportation fees, etc.).   

 The most notable take-away from these cases is that 9 of the 17 states have cases that 

specifically address challenges to fees for stormwater utility systems, and in all 9 of those states 

the courts found the stormwater charges to be valid user fees, and not taxes.21  Church of Peace v 

 
21 While Amici’s state-by-state research was extensive, it may not have been exhaustive.  Accordingly, there may be 

one or more states in which decisions on this subject were adverse to the fee.  Regardless, the point being made is that 

there are, undeniably, a large number of states which have determined that stormwater fees are perfectly acceptable, 

proper, and not taxes. 
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City of Rock Island, 357 Ill App 3d 471, 474; 293 Ill Dec 784; 828 NE2d 1282 (2005);  Long Run 

Baptist Ass'n, Inc. v Louisville and Jefferson County Metropolitan Sewer Dist., 775 SW2d 520, 

522 (Ky App 1989); City of Lewiston v Gladu, 40 A3d 964, 969-71; 2012 ME 42 (2012); Roseburg 

School Dist. v City of Roseburg, 316 Or 374, 381; 851 P2d 595 (1993); McMillan v Texas Natural 

Resources Conservation Comm'n, 983 SW2d 359, 365 (Tex Ct App 1998); Twietmeyer v. City of 

Hampton, 255 Va 387, 392; 497 SE2d 858, 861 (1998); City of Gainesville v State, 863 So 2d 138, 

144; 28 Fla. L. Weekly S665 (Fla. 2003); Teter v Clark County, 104 Wash2d 227, 239; 704 P2d 

1171 (1985); See also, Exhibit M.  

These out-of-state cases show that other states are not at all adverse to fees charged for 

providing combined sewer and separated stormwater drainage utilities, and by all appearances 

such fees are evaluated in the same manner and without any added skepticism as any other public 

utility fee.  The same cannot be said for Michigan.  Perhaps because the facts of Bolt involved a 

separated stormwater system, there appears to be a heightened level of suspicion and scrutiny 

attached to fees that are in any way related to public stormwater services—some might even say a 

presumption that any fee related to stormwater is, according to Bolt, an unlawful tax.  See, e.g., 

ASCE, 2018 Report Card for Michigan Infrastructure, supra, at 73 (Exhibit E); 21st Century 

Infrastructure Commission Report, supra, at 104 (Exhibit G).  This is perpetuated by litigants, 

such as those in the present case, who incorporate the phrase “rain tax” in the name of their 

organization, which is a thinly veiled effort to create a false image or mindset of the government 

taxing citizens for the rain that falls on their property.  In reality, as this court surely recognizes, if 

not properly regulated and managed, drainage on and from property that has been altered or 

improved by the owner can flood or contaminate both that person’s property and someone else’s, 

and potentially cause serious health consequences and property damage.  It is not unlike human 
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wastewater, which is also naturally made, of course, and deposited somewhere on a person’s 

property.  If it is not properly regulated and managed, it can contaminate that person’s property or 

someone else’s, and potentially cause serious health consequences and property damage.  

Generally speaking, the regulations adopted by local governments require stormwater and 

wastewater, alike, to be directed or allowed to flow in a certain manner on the person’s property 

such that it ultimately ends up in some sort of public improvement that takes it away from that 

property and properly disposes of it at a place and in a manner that is safe and lawful.  These 

regulations, services, and systems of disposal also preserve and protect private properties from 

being flooded and contaminated, and thereby from becoming unusable, devalued, and a threat to 

the health and safety of the owners, occupants, visitors, and general public.  Handling wastewater 

and stormwater are, without question, public services that first and foremost benefit the private 

properties to which they are connected and serve. 

It is further noted that, in the public utility cases summarized on Exhibit M, the tests for 

determining whether a charge is a fee or a tax range from a simple determination of whether the 

charge is meant “to raise general revenue,” to a more in depth multi-factor test. Compare, e.g., 

Twietmeyer, 255 Va at 392, and Gladu, 40 A3d at 967.  There are two elements, however, that 

stand-out as being the most common among the states in distinguishing between fees and taxes: 

(1) the fee must not be used to fund anything other than the public utility, i.e., not to fund general 

governmental operations; and (2) the public utility service benefits the parties paying the fee in a 

manner “not shared by other members of society.” See, e.g., Baioni, 312 Ark at 425; Winthrop 

Housing Authority, 27 Mass App Ct at 602; See, generally, Exhibit M.  This is noteworthy because 

these two standards somewhat resemble this Court’s Merrelli/Rippenger test outlined earlier in 

this brief, supra at p 34, particularly whether the charge involves the general collection of money 
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and whether the funds collected are appropriated for the sole purpose of paying for the service.  

Although the third part of Merrelli/Rippenger test is slightly dissimilar to the above in the sense 

that it includes an element relating to a proportional correlation of the amount charged, it does 

additionally involve recognition of the users paying for a benefit received from the system. 

It is also worth mentioning that the second report of cases from other states (Exhibit N), 

which cases involve other types of public services for which fees are charged, is also instructive in 

terms of considering whether the one-size-fits-all set of criteria for the “fee” vs. “tax” issue is the 

best approach.  In this regard, at least one state has acknowledged that there may be distinct 

categories of fees charged by local governments, such as those charged for user fees versus those 

charged for things like licensing and permits.  Winthrop Housing Authority, 27 Mass App Ct at 

646. 

In Michigan, while the voluntariness criteria fits quite nicely for permit and licensing fees, 

when it comes to user fees for public utilities, such as public water and sewer services, 

voluntariness often does not fit well22 because many local ordinances mandate connection and use 

of the public utility for valid public health reasons (i.e., legitimate regulatory reasons that are 

directly connected to fulfilling the purpose of providing the public utility services).  Additionally, 

the Michigan Public Health Code law specifically requires connection to sanitary sewer service in 

certain instances and authorizes local government ordinances for such purposes.  MCL 333.12753.  

Looking back to the first set of out-of-state case (Exhibit M), only a small number of those cases 

include a voluntariness element when it comes to evaluating the validity of water, stormwater, and 

sanitary sewer fees.  As such, very little weight, if any, should be given to the voluntariness element 

 
22 Although, in this case, the City of Detroit has thoroughly demonstrated that it can and does meet the voluntariness 

test.  Nevertheless, considering the future untold numbers and fact specific cases that may or may not be filed against 

any of the hundreds of local governments in Michigan based on this element, it is a relevant matter for this court to 

consider. 
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in the present case, which would be consistent with the distinguishing case law that has developed 

since Bolt, both in Michigan and other states.  Wheeler, 265 Mich App at 665; Exhibits M and N. 

CONCLUSION AND RELIEF REQUESTED 

Generally, in the past, people took for granted that safe drinking water would come out of 

their faucets when they turned them on, their toilets would flush and not back-up, their basements 

and yards would drain away from their houses and buildings, and all would be good and well.   Not 

much attention was given to where the water came from or where it went when it was discharged 

from their property.  Little if anything was known or appreciated about what it took to make all 

those things happen for them—it just happened, and when the city utility bill appeared in the 

mailbox, they might grumble about it, but they would generally have little or no understanding of 

what it actually costs to provide those services in a consistent and reliable manner for them, or 

what the life-altering ramifications would be for them if those services failed.  It was in such a 

world that the Headlee Amendment and Proposal A anti-tax measures were put forward and 

approved by the voters in the 1970s to 1990s.  It was also the world in which a thin majority of 

this Court rendered its decision in Bolt v Lansing. 

This all changed in the 2010s, when residents across Michigan either learned in the news 

or had the misfortune of experiencing first-hand events such as the water crisis in Flint, massive 

sewer sinkholes in Macomb County and elsewhere, legionnaires outbreaks in water systems, P-

Fas draining and seeping into water, stormwater failing to drain or backing-up and flooding 

properties, neighborhood-wide sewer back-ups into houses, basements and yards, and dam 

failures.  From school children to adults, from small businesses to large, from suburban villages to 

major cities, from town hall to the state capitol, everyone quickly came to understand the life-

sustaining critical importance and value of doing everything we can to properly operate, maintain, 
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repair, improve, and, when necessary, replace the water systems and stormwater and sanitary sewer 

systems that serve our communities.  To compound matters, from the Great Recession in 2008, 

Michigan has learned that there are significant and legitimate negative impacts of Headlee and 

Proposal A during and after economic downturns, which cause municipal property tax revenues to 

plummet and then artificially and unnecessarily impede the ability of municipalities to recover.  

As a result, there is general agreement that tax-based funding for critical public utility systems and 

services is unsustainable and not a viable option, and thus contrary to the public health, safety, and 

welfare.  Considering all of the above, the drafters of the Headlee Amendment could not have 

intended the term “tax” to include fees for public utility services such as water and sewer 

systems—a conclusion that both Alexander Bolt and the Headlee Blue Ribbon Commission agree 

upon. 

In short, much has changed and been learned about such matters in the 22 years since Bolt.  

The Court in Bolt had no inkling of what was to come in the 2000s, or its significance relative to 

the case it was deciding at the time.  Instead, the majority’s focus and reliance, as expressed in its 

opinion, was on anti-tax public policy sentiments of the time.  In the present case, 22-years later, 

the public policy sentiments are much different and serve as an additional factor that distinguishes 

the combined sewer system in this case—as well as all other types of public utility systems in 

Michigan—from the separated system in Bolt.  This is, of course in addition to the thorough 

description and explanation in Defendants’ Supplemental Brief of how the actual combined sewer 

system services and charges in this case are, in a multitude of ways, materially distinguishable 

from the separated stormwater system and charges described in the Bolt case.  
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For the reasons set forth in this brief and those filed by Defendants, and recognizing that 

much has changed and been learned since 1998, Amici respectfully ask this Court to deny leave in 

this case. 

 Respectfully submitted, 

ROSATI SCHULTZ JOPPICH 

& AMTSBUECHLER, PC 

 

 

_/s/ Steven P. Joppich_______________________ 

STEVEN P. JOPPICH (P 46097) 

Attorney for Amici Curiae  

27555 Executive Drive, Suite 250 

Farmington Hills, MI  48331-3550 

(248) 489-4100 
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Local units of government in Michigan have been fac-
ing both revenue and spending pressures for years.  
Spending pressures are felt from both internal and 
external sources (e.g., legacy costs and mandates 
imposed by the state).  Revenue pressures are largely 
the result of local property tax revenue declines, which 
have been the result of both recessionary declines and 
property tax limitations that have been adopted into 
law over the years, and cuts to state revenue sharing.  
A number of steps have been taken to address these 
growing spending and revenue pressures, including 
collaboration among local units, expenditure cuts and 
service reductions, and increases in currently available 
local revenue sources (e.g., property taxes and fees).  
These options have been pursued for years and it is 
time to consider new models for local government 
revenue and service delivery structures that can meet 
local needs and grow with the economy.  

A recent Citizens Research Council report addressed the 
expenditure side of the equation and recommended con-
solidating many local government services and providing 
them more regionally at the county level.a  In this report 

a See Citizens Research Council of Michigan Report 395: Counties 
in Michigan: An Exercise in Regional Government, March 2017, 
(https://crcmich.org/counties_regional_service_provider-2017/). 

on local-source revenue options, the Research Council 
takes a closer look at the revenue side of the equation 
and recommends that the state consider allowing local 
units of government in Michigan to levy more types of 
local-option taxes.  The key component to the recom-
mendations in both of these reports is the need to look 
at how services can be delivered and revenues can be 
levied at the regional level of government.

Local-option taxes, especially when levied at the most 
local level of government (i.e., city, village, township 
level) can create administrative difficulties and local 
competition; introduce economic distortions by creat-
ing incentives for people to live or work or purchase 
items in certain jurisdictions; and intensify socioeco-
nomic disparities across local units of government (e.g., 
local units with the least ability to raise funds from local 
property taxes generally have the least ability to raise 
funds from other taxes too).  Some of these concerns 
over economic distortions, socioeconomic disparities, 
and local competition can be addressed by authorizing 
the levy of local-option taxes at the regional, rather 
than most local, level.  Moving forward, the discus-
sion needs to continue on regional tax base sharing, 
regional services, and regional governance.  Providing 
services and raising taxes at the regional level can ad-

In a Nutshell 

•	 In Michigan, the current local government revenue structure is largely disconnected from the local 
economy. Communities need more mechanisms to capture the economic activity taking place within 
their boundaries. 

•	 Many other states afford their local units of government a number of tax options - general and selective 
sales, income, transportation, various tourism, and others - to capture economic activity and to create 
diverse revenue streams. 

•	 Expanding access to local-option taxes in Michigan requires the state to authorize local units to levy 
different taxes, but it does not require local units to actually levy them. The expansion would simply 
provide more options for officials. Ultimately, voters must decide the appropriate menu and level of 
services and the taxes to finance the services. Expansion of local-option taxes may be best suited to 
the regional level of government (e.g., counties or larger regions)

Summary
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dress a lot of the concerns around local government 
service delivery and local-option taxes.

In this report, the Research Council takes a close look 
at the local-option taxes currently authorized to local 
governments in Michigan and finds that local units in 
Michigan are generally limited to the local property tax.  
The few exceptions to this include city income taxes, 
which 23 cities currently levy, and city and county 
tourism-related taxes (e.g., hotel accommodations, res-
taurant meals, and vehicle rental excise taxes), which 
are authorized to a select number of counties and cities 
across the state, but are not generally authorized to 
local units of government.  One big exception includes 
Detroit, which is authorized to levy both a utility users’ 
excise tax and casino gambling tax.  For the most part, 
when compared with other states, especially its Great 
Lakes neighbor states, Michigan allows its local units 
of government to levy relatively few local-option taxes.

A review of tax laws found the following local-option 
taxes are allowed across the states:

•	 Income taxes are authorized in 18 states, in-
cluding Michigan (limited to cities in Michigan).

•	 Sales taxes are authorized in 37 states.
•	 Local units in 11 states are authorized to levy 

motor fuel taxes.
•	 Local units in 37 states are authorized to levy 

some kind of vehicle-related tax.
•	 Local governments in 18 states benefit from 

utility taxes.
•	 Alcohol taxes are authorized in eight states and 

local cigarette taxes are authorized in 13 states.
•	 Medical marijuana taxes are authorized in six 

states and seven more allow for local taxes on 
recreational marijuana (one state taxes both).

•	 Local governments in 15 states benefit from 
casino gambling taxes.

•	 Local units in 44 states levy at least one tour-
ism-related tax (Michigan allows select local 
units to levy, but does not broadly authorize 
these taxes).

•	 Multiple states allow local units to levy other 
taxes, including entertainment and amuse-
ment taxes, soda or sugar taxes, and sharing 
economy taxes, among others.

Furthermore, when looking at local general own-source 
revenue per capita, and more specifically at local tax 
revenue per capita, Michigan is below the national 
average and generally lower than its neighboring Great 
Lakes states.  This suggests that there may be room 
to expand local-option taxes in Michigan and remain 
competitive with neighboring states.  It is also impor-
tant to note that expanded access to local-option taxes 
does not necessarily have to lead to local tax increases.  
Changes made to the local tax mix can be designed 
to be revenue neutral when initially implemented, but 
allow for greater growth in local taxes in reaction to 
economic activity.

Before any new local tax can be levied by any local 
government in Michigan, the state must enact a law 
authorizing local units to levy the tax; allowing for a 
local-option sales tax may require amending the Michi-
gan Constitution.  If a state law is passed, then the 
legislative body of the local unit would need to pass 
a resolution or ordinance to levy the tax at whatever 
rate is desired by the local unit and allowed for in 
state law.  Finally, no new tax could be levied unless 
approved by local voters.

Moving forward, the discussion over local services and 
taxes needs to focus on regional tax base sharing, 
regional service provision, and regional governance.  
Local governments cannot rely on the local property 
tax and state revenue sharing alone and need access 
to more local-option taxes; however, local governments 
also need to reevaluate how services are provided and 
how things can be done more efficiently and effectively.  
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Local governments in Michigan are facing pressures 
from many sides: revenue declines largely outside of 
local control, legacy costs that continue to mount, and 
expenditure pressures from both inside local government 
and outside of it (e.g., imposed by the state).  With 
both revenue and spending pressures facing local units 
of government in recent years, local officials have been 
left with few options: further downsize the menu and 
depth of services provided to residences and businesses 
within their community, work with neighboring and/or 
county governments to shed services or collaborate to 
achieve economies of scale in the provision of services, 
or seek to replace revenues by increasing property tax 
rates or by levying alternative local taxes.  The problem 
with these options is that local governments have been 
pursuing them for years.  They have cut services, collabo-
rated, and attempted to increase local-source revenues.  
In this and other recent reports, the Citizens Research 
Council is attempting to outline potential next steps for 
local units of government, now that they have tried all of 

Michigan’s local government revenue structure, which 
is primarily made up of local property taxes and state 
revenue sharing, has not proven to provide a sufficient 
level of revenue for local governments in times when 
the state economy is declining nor in times when the 
state economy is expanding after a decline.

Local Revenue Sources are Disconnected from 
the Local Economy  
The biggest challenge with the current revenue structure 
for local governments is that local revenue sources are 
disconnected from the local economy.  Local communities 
need more mechanisms to allow them to capture the 
economic activity taking place within their boundaries.  
The local property tax captures only a narrow segment 
of economic activity.  Many communities are expanding 
and/or experiencing economic growth, but the eco-
nomic recovery evident with bustling downtowns and job 
growth does not translate into growing revenue streams 
for local governments.  With the exception of city income 
taxes, which are levied by very few cities, and county 
hotel taxes, which are a minor revenue source, current 

the aforementioned alternative options.  Our research 
suggests that it is time to adopt new models for local 
government revenue and service delivery structures.

These next steps include major changes in how local 
government is done: a recent Research Council report 
addressed the expenditure side of the equation and 
recommends consolidating many local government 
services and providing them more regionally at the 
county level.1  On the revenue side, local govern-
ment officials must contend with 1) state officials 
who regularly cut state revenue sharing to fund local 
services during tough state budgetary cycles and 2) 
a local revenue structure that limits local units’ abili-
ties to benefit from positive economic growth within 
their jurisdictions and that is too dependent on the 
local property tax.  The next steps to address the 
revenue side of the equation include consideration of 
expanding access to more types of local-option taxes 
in Michigan.

Problems with the Current Local Government Fiscal Structure
local taxes do not capture this economic activity (e.g., 
rising incomes, sales, etc.).  Several state taxes do tax 
these forms of economic activity, but little of this money 
is returned to the community experiencing the growth.  

Local communities need ways to benefit from tourism, 
commerce, and other activities that lead to increased 
daytime populations within their boundaries.  These 
activities require increased expenditures by local govern-
ments, but do not provide ways for those governments to 
benefit from these activities in order to fund the necessary 
increase in expenditures.  For example, some lakeshore 
communities in Northern Michigan experience much 
larger populations in the summer, which require increased 
expenditures for services such as public safety.  Local 
property taxes do not increase in the summer months 
simply because more people are staying in hotels in the 
area or staying at their second home (higher local prop-
erty taxes are levied on second homes, but those benefit 
the local school district not the local government).  Also, 
many metro-Detroit suburbs (e.g., Warren and Livonia) 
are commerce hubs because they have a lot of businesses 
and jobs in their communities.  Without an income tax or 
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other local-option taxes, these cities cannot capture the 
revenue needed to help pay for the services consumed 
by daytime residents who commute in for work, but go 
home to and pay property taxes to another community.

Local Property Tax is an Insufficient Revenue Source  
The main tax authorized to local governments in 
Michigan, the local property tax, was not intended to 
serve as the sole source of local government revenue 
in Michigan.  The amount of property tax revenue col-
lected by local units of government is determined by 
both the rate and the base of the property tax levied 
– both of which are controlled, at least partially, by 
state law.  High property tax rates are burdensome to 
taxpayers and generally unsustainable. They can lead 
residents and businesses to leave jurisdictions in search 
of a better tax climate.  Local governments that levy 
property taxes at higher rates also have been hit harder 
by tax foreclosures.  Population declines and high 
levels of tax foreclosures have had a large impact on 
Michigan’s larger, older cities (e.g., Detroit and Flint).

Property Tax Limitations.  Property taxes are authorized 
to every type of local government in Michigan – counties, 
cities, villages, townships, school districts, intermediate 
school districts, community college districts, and some 
special authorities – and are also levied by the state.  
Growing property tax burdens led to the passage of two 
different constitutional amendments to severely limit the 
growth of property tax revenues in the last 40 years.2

The 1978 Headlee Amendment to the 1963 Michigan 
Constitution did many things, including adding lan-
guage stating that property taxes and other local taxes 
and state taxation and spending may not be increased 
above the limitations without direct voter approval.3  
Section 31 of the 1963 Michigan Constitution prohibits 
units of local government from levying any tax rate not 
authorized by law or charter or from increasing the rate 
of an existing tax above the rate authorized by law or 
charter without voter approval.  If local property tax 
revenues grow at a rate greater than inflation, then 
the millage rate for the unit will be decreased so that 
revenues cannot grow at a rate greater than inflation 
(commonly referred to as Headlee rollbacks) unless 
electors vote to keep the tax rate from decreasing 
(commonly referred to as Headlee overrides).

Proposal A of 1994 amended the Michigan Constitution 
to reform how public education was funded in Michigan 
(moving away from local property taxes to the state sales 
tax and other taxes) and also superimposed a modified 
acquisition value method of determining the taxable value 
of property upon the existing property assessment sys-
tem.4  For property assessments on or after December 31, 
1994, annual increases in the taxable value of individual 
parcels of existing property are limited to the lesser of 
either five percent or the rate of inflation.  When owner-
ship of a parcel of property is transferred as defined by 
law, the parcel is reassessed “at the applicable proportion 
of current true cash value,” which typically results in a 
one-time jump (commonly referred to as a “pop-up”) in 
the property’s taxable value.  Additions and modifications 
to existing property and new property are placed on the 
tax rolls at 50 percent of current true cash value (referred 
to as state equalized value or SEV).

The tax revenues collected by the federal and state 
governments are capable of recovering from recession-
ary conditions simply through growth of the tax bases; 
however, Michigan’s property taxes do not respond 
to post-recession expansion of the economy because 
of these tax limitations.  The property tax limitations 
instituted by the Headlee Amendment require a local 
unit of government’s tax rate to be adjusted downward 
when existing property in a jurisdiction increases faster 
than the rate of inflation.  Thus, “pop-ups” in taxable 
values triggered by property tax transfers can often lead 
to Headlee rollbacks.  This leads to situations where 
property tax revenues can decrease quickly and sub-
stantially during economic declines, as they did during 
the Great Recession (December 2007 to June 2009), 
but increase at no greater than the rate of inflation once 
the economy starts expanding (especially for mature, 
built out local units).

From Fiscal Year (FY) 2008 to FY2012, the taxable 
value of all cities in Michigan fell 17.9 percent; from 
FY2012 to FY2017, taxable value has increased 6.2 
percent.  The declines have been largest in Michigan’s 
bigger cities and in Southeast Michigan (which is home 
to many of Michigan’s bigger cities).  If taxable value 
in a hypothetical city increased at an annual rate of 
two percent beginning in FY2012, it would take a city 
that suffered a 20 percent decline 12 years to recover 
its lost property values, not adjusted for inflation; in 
real terms, the city will never recover their property 
tax losses under the current system.5
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State Revenue Sharing is in Peril  
Michigan’s program of unrestricted state revenue shar-
ing is somewhat unique across the states.  Many states 
provide restricted state revenue sharing (e.g., sending 
state-collected funds to local units for specific purposes 
such as education), but Michigan sends state collected 
revenues to local units to use at their discretion.  Origi-
nally, all revenue sharing dollars were sent to local units 
of government on a per capita basis, but, since 1971, 
the state has attempted to give revenue sharing greater 
purpose by directing funds in the statutory revenue shar-
ing program to the local governments with the greatest 
need – defined as the lack of capacity to fund services 
from locally collected revenue sources.6  

Michigan’s system of state revenue sharing, as well 
as other programs of state aid (e.g., highway funding 
and court funding) were created as part of a specific 
state policy to contribute state-raised funds to the local 
government revenue structure and intended to provide 
some diversity in the revenue structure of local govern-
ments in place of local-option taxes.  State policymakers 
agreed to serve in a revenue raising capacity to capitalize 
on revenue raising efficiencies and share state-collected 
revenue with local governments, oftentimes because 
the finances of local governments were negatively af-
fected by statutory changes that exempted parts of the 
property tax base from taxation.  

State revenue sharing 
helped local government 
revenue structures ben-
efit from economic growth 
not reflected in changing 
property values or property 
tax revenues.  Prior to con-
solidating all state revenue 
sharing payments under the 
state sales tax, revenues 
were shared from multiple 
state taxes, including state 
intangibles, income, single 
business, and sales taxes.  
Full funding of revenue 
sharing meant that revenue 
sharing payments to local 
governments were enriched 
by a vibrant economy as 
reflected in increased con-

sumption and bigger paychecks.  Michigan’s local gov-
ernments didn’t need a local-option sales tax because 
they already benefited from increases in consumption 
with shared sales tax revenues.  They didn’t need a local-
option gas tax, because they benefit from increased 
distributions of dollars collected by the state.

The problem with this system is that, though it works 
well when state revenues are strong, it has proven an 
easy funding source to cut when state revenues are de-
clining so that state policymakers can use those revenue 
sharing dollars to fill state budget holes, leaving local 
governments scrambling to make up for their revenue 
shortfalls (see Chart 1).  In 1998, the state passed leg-
islation that earmarked 21.3 percent of the sales tax at a 
four-percent rate for revenue sharing payments to cities, 
villages, and townships.  These funds, however, must 
be appropriated annually, and the formula was only fully 
funded in one year (2001).  Since 1998, revenue sharing 
funding losses to local units total more than $8 billion; 
in FY2017, the shortfall was more than $800 million.  
From FY2008 to FY2015, revenue sharing payments 
to cities declined by 18 percent (24 percent if adjusted 
for inflation).7  Only about one-quarter of local govern-
ments eligible for funding continue to receive statutory 
state revenue sharing today, and the methodology for 
determining the levels of funding distributed to each 
of those governments has more to do with the levels 
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Constitutional, Statutory, and Unfunded State Revenue Sharing, FY1981 to FY2017
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of funding in prior years than any measure of current 
needs or fiscal capacity. 

A recent Research Council report identifies a number 
of upcoming state budget pressures, both cyclical and 
structural, that will require difficult decisions by state 
policymakers to keep the state’s budget balanced mov-
ing forward.8  As has been the case in past times of 
budgetary pressures, it is foreseeable that statutory 
state revenue sharing and other programs that assist 
local government’s ability to fund local services may be 
at risk during these budgetary discussions.  Past, as well 
as potential future, reductions in state revenue sharing 
distributions to local government are significant because 
of the proportion that those dollars contributed to local 
government budgets (especially the budgets of those 
local units with the least ability to raise their own-source 
revenue), but also because local governments have lost 
much of their connection to the prosperity created by 
economic expansion.  It is true that constitutional state 
revenue sharing has remain unchanged, but the per 
capita distribution of those dollars lessens the ties to the 
economy for the population centers that are the locus 
of economic activity in the state.  Although these places 
host commerce, retail, industry, and other activities that 
increase state tax revenues, they are rewarded no more 
than any other unit of local government.

The argument is that if the state is not going to share 
the revenues it collects, then maybe Michigan local 
governments should have greater latitude to levy 
taxes to benefit from economic activity on their own.  
In the current system, with revenue sharing dollars in 
peril, the revenues of local governments will be nearly 
completely divorced from economic growth.

Problems with the Local Government Service 
Delivery Model   
Michigan’s local government fiscal structure problems 
are not limited to revenues.  A 2017 report discusses 
the current service delivery model, which includes 
over 1,700 municipalities and 83 counties providing 
services.9a  The majority of local government services 
are provided by cities and townships.  With modern 
methods of transportation and communication, this is 
not an efficient service delivery system.

Local government service delivery should be examined 
to see what services could be provided more efficiently 
at the county level.  By building up the information 

technology infrastructure to connect the county gov-
ernments with the cities, villages, and townships within 
them, counties could offer file sharing and develop 
resources to capitalize on advances in communications.  
Counties could provide many back office functions and 
play stronger roles in such things as tax collection, 
elections, assessing property, maintaining roads, and 
aspects of planning and land use.  County sheriffs can 
assume enhanced responsibilities for policing.

Changing the local government service delivery model 
to allow counties to provide more services would free up 
resources for the vital services that remain with cities, 
villages, and townships, including developing the identity 
and place making that will make their communities at-
tractive.  This realignment of service delivery should be 
done in conjunction with local tax restructuring.

One Potential Solution: Provide Local Govern-
ments with More Access to Local-Option Taxes 
Many local governments are struggling to find adequate 
local revenue sources due to over-reliance on prop-
erty taxes and the disconnect between local revenue 
sources and the local economy.  This creates a juxta-
position where the current local revenue system is not 
meeting the revenue needs of vibrant, growing local 
units or of declining local units experiencing disinvest-
ment.  Local governments suffer because the current 
revenue structure does not allow them to benefit 
from the positive economic growth that is occurring 
within their jurisdictions.  For cities like Detroit that 
have suffered from disinvestment and abandonment, 
there is a need to relieve dependence on the property 
tax.  These cities receive higher than average poverty 
exemption applications, and Michigan’s tax foreclosure 
system has proven unsuccessful at productively return-
ing properties to the tax rolls.  Increased access to 
local-option taxes will allow local officials and voters 
to choose the right mix of taxes and services for their 
local community.  

Local-option taxes could be crafted to replace, not 
supplement, property taxes.  A revenue neutral imple-
mentation would target tax rates of a new tax to yield 
roughly the same amounts of revenue as is currently 
produced by property taxes.  Thereafter, a tax that is 
more responsive to economic growth would yield rev-
enues capable of sustaining local government services.  
Of all of the tax options discussed below, only sales 
and income taxes levied at fairly low rates are capable 
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Quisque sit amet venenatis eros. Nulla vulputate pulvinar mauris. Vestibulum pulvinar erat varius sem vestibulum, at 

tristique nisl dapibus. Morbi hendrerit nisi malesuada, feugiat justo vitae, sagittis orci. Nam quis laoreet quam, a 

faucibus risus. Morbi egestas molestie odio quis elementum. Suspendisse iaculis nisi id risus vehicula convallis. Donec 

tincidunt congue fringilla.

Maecenas varius eros orci, sed mollis arcu finibus eu. Nullam ut quam ut lorem rutrum cursus non sed massa. Nunc sed 

sollicitudin orci. Integer libero tellus, iaculis in orci ut, ornare vehicula ante.
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Diversifying Local-Source Revenue Options in Michigan 

of yielding revenues at sufficient levels to replicate 
revenues produced by the property tax.  Working out 
a revenue neutral exchange gets more complicated 

was being levied prior to January 1964.10  The practical 
effect of this act was to undermine the broad taxing 
authority granted to cities and villages in the state 
Constitution.  The Charter Counties Act gives charter 
counties – of which there are only two in Michigan 
(Wayne and Macomb counties) – the authority to levy 
and collect any taxes authorized by state law.11

General law counties, villages, and townships have 
powers provided in state law and may only levy taxes 
as authorized by state law.  Authorization for local-
option taxes, other than city income taxes, currently 
exists for a select few purposes in Michigan.  

Chart 2 highlights the general taxes levied by the state 
compared with those levied by local units.  The graph 
omits some minor taxes levied by local units across the 
state, and those minor taxes will be discussed, but it 
shows that the state levies many more types of general 
taxes than local units levy.  The state collects large 
sums of revenue from income, business privilege, sales 
related, property, and transportation taxes.  Local units 
collect large sums of income from general property taxes 
and small amounts of income from city income taxes.

when city and township taxes are replaced with county 
or regional local-option taxes.

Local-Option Taxes
The local government finance structure can include a 
variety of local-option tax revenues, beyond what is 
currently allowed in Michigan, from general taxes on 
income and retail sales to specialized taxes on tobacco 
and casino gambling.  It is important to understand 
those currently authorized in Michigan, as well as those 
that are not currently authorized, but may be options 
for expanding local-option revenue sources in Michigan.  

The 1963 Michigan Constitution gives charter coun-
ties, cities, and villages the power to levy taxes other 
than ad valorem property taxes for public purposes, 
subject to limitations and prohibitions provided by 
the Constitution or state law.  It goes on to say that 
“The provisions of this constitution and law concerning 
counties, townships, cities and villages shall be liberally 
construed in their favor.”9b  While this seems to provide 
broad local taxing authority, at least to charter coun-
ties and home-rule cities and villages, state law has 
served to limit local units’ ability to levy local-option 
taxes.  Almost immediately following adoption of the 
1963 Constitution, the state legislature passed an act 
to prohibit cities and villages from levying any local tax, 
other than an ad valorem property tax, unless the tax 

Chart 2 
Total State and Local Tax Collections from Major Revenue Sources, FY2006 to FY2016 
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State Transportation (11 taxes)
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(numerous taxes)

*  Casino gaming tax revenues and utility users’ tax revenues collected by Detrit are omitted from this this graph.

Source: Citizens Research Council of Michigan, “Outline of the Michigan Tax System,” 2006-2016.
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Property tax hole spurs Proposal A reform push

Jonathan Oosting, The Detroit News Published 12:01 a.m. ET March 4, 2019 | Updated 10:27 a.m. ET March 4, 2019

Edward Klobucher, city manager of Hazel Park, talks in his office about how Proposal A has affected property taxes in Hazel Park. (Photo: Clarence Tabb Jr., Detroit News)

Lansing — Michigan emerged from the Great Recession a decade ago, but many cash-strapped communities still face financial threats because of 

property tax laws that have prevented them from fully benefiting from the economic rebound.

Local governments rely on property tax revenue to provide essential services and maintain infrastructure, but taxable property values dropped 

precipitously during the Great Recession and remain below 2008 levels in more than 700 cities, townships and villages, according to Michigan Treasury 

data reviewed by The Detroit News.

Part of the issue, experts say, is Proposal A of 1994 capped annual growth in taxable property values at the rate of inflation or 5 percent, whichever is 

less, to protect property owners from runaway tax increases during a boom economy.

“Nobody — nobody — was thinking about what would happen to local units of government if the property tax values were to collapse,” said Gary 

Wolfram, a free-market economist and Hillsdale College professor. “And that was never corrected.”

Proposal A also ended millage rate "roll-ups," increases that had been allowed for communities with property values growing slower than inflation. The 

result has been a "disaster" and created "unintended negative consequences that are sh------ all over local governments," said Hazel Park City Manager 

Ed Klobucher. 

As of 2017, taxable values in the Oakland County community remained 48 percent below their 2008 level despite increasing market values.
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After years of calls for reform, there are emerging signs that Michigan lawmakers could consider a course correction this year.

“I think we have evidence to suggest that Proposal A has performed marvelously for its one intent of holding back the runaway increases in property 

taxes,” Senate Majority Leader Mike Shirkey, R-Clarklake, recently told reporters. “But when it was passed, nobody anticipated 10 years or more of 

regressive degradation of property values, and the effect that has had, I think, is measurable.”

Reviewing Proposal A does not mean the Legislature will change it, Shirkey made clear, “but I think we have an obligation. It’s called oversight.” He has 

not offered a plan. 

Some Democratic lawmakers are also interested in reviewing Proposal A as they push for changes to the state's school funding system that was also 

overhauled by the 1994 initiative.

“It was flawed then, and I think it’s still flawed,” said Senate Minority Leader Jim Ananich, D-Flint, noting he voted against the proposal. “I don’t have the 

answer of what it is we should be doing, but I know we’ve created a situation where our schools are continually under-funded ... and our cities are 

struggling to make it.”

Proposal A raised the state sales tax rate from 4 percent to 6 percent and created a new state education tax to support schools, which had been funded 

primarily through local property tax revenues until legislative repeal in 1993. It also authorized charter schools and created "schools of choice." Voters 

were promised more evenly funded schools and lower property taxes.

“And then, you know, the Great Recession comes along,” Wolfram said.

Taxable value losses

As of 2017, taxable property values in Detroit remained $3.7 billion below 2008 levels, according to Treasury Department data. Values were down $1.3 

billion in Warren, $1.3 billion in Southfield, $1.2 billion in Dearborn, $1.2 billion in Farmington Hills, $1.1 billion in Livonia and $1 billion in Sterling Heights.

Industrial communities in Metro Detroit were hit the hardest on a per-dollar basis, but other parts of the state were not spared. Taxable values in 2017 

remained 59 percent below 2008 levels in Hillsdale County’s Fayette Township and 58 percent below pre-recession levels in Tuscola County’s 

Indianfields Township.

“We had some communities lose more than 50 percent of their taxable value,” said Tony Minghine, deputy executive director of the Michigan Municipal 

League. “And now (growth) is limited by inflation or 5 percent, so you never get back to where you were.”

Under Proposal A, the taxable value of a property parcel resets once it is sold to roughly half the property's cash value. But the separate Headlee 

Amendment of 1978 forces local millage rates to automatically roll back when taxable values increase.

For many longtime owners, property taxes are significantly lower today than they would be if not for the Great Recession, but the loss in taxable values 

and resulting collections "created a very dire situation for local units of government," Klobucher said. 

Hazel Park generated about $5.5 million in property tax revenues in 2018, down from $7.7 million in 2010. The city cut costs and staff but avoided more 

drastic action — or state emergency management — because local voters approved three separate millage increases between 2011 and 2015, 

Klobucher said. 

"The expenses that are causing pressure for cities are expenses that are usually rising faster than the rate of inflation — especially pension costs, health 

care and repairing aging infrastructure," he said. 

Plummeting property values contributed to a financial crisis in Ecorse, which the state took over from 2009 to 2017. As of 2017, taxable values in the 

Wayne County community remained 61 percent lower than 2008 but are beginning to rebound, said city Assessor Gary Evanko.

“When the tax base shrunk pursuant to the financial meltdown, every community was grasping for whatever they could do to keep the door open and 

keep employees on the payroll,” Evanko told The News.

Former emergency manager Joyce Parker spearheaded millage increases and a special assessment to general new revenue, but the resulting rates 

“could be considered burdensome for the taxpayers,” he said.

Statewide, total taxable property values fell from $363 billion in 2008 to $316 billion in 2012 but had climbed back to $327 billion by 2016, according to 

Treasury. Growth is limited by 5 percent per year, unless a property is sold, at which point its actual assessed value becomes the new base for tax 

purposes. 

In some communities, inflation-adjusted taxable values are lower than they were in 2000, posing "a significant risk to their fiscal health," Treasury said in 

a fall 2018 report (https://www.michigan.gov/documents/treasury/Fiscal_Health_of_Michigans_Local_Governments_2018_638566_7.pdf).
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Property taxes are the "800-pound gorilla" for local governments and their primary funding source, Deputy Treasurer Jeff Guilfoyle told lawmakers this 

week. Statewide property tax collections peaked at $14.2 billion in 2008, dropped during the 2008 housing market crash and were at $14 billion as of 

2018. Adjusted for inflation, collections remain down about $1.5 billion, according to Treasury.

State restrictions "keep your property taxes from growing," but "that has put significant pressure on local governments," Guilfoyle said before the House 

Tax Policy Committee.

Because Headlee does not restrict property tax growth from new construction, it has a lesser impact on suburban communities with vacant land for 

housing subdivisions, he noted. The effect is more severe in older communities that are fully built out.

Taxable property values in Ann Arbor climbed by $597 million between 2008 and 2017, a 12 percent increase, according to Treasury. Values in Huron 

County’s Chandler Township are up 384 percent, or $126 million.

But for other municipalities, the sharp reduction in taxable property values during the Great Recession was magnified by then-Gov. Jennifer Granholm's 

cuts to state revenue sharing payments, which are another primary source of funding for local governments. Twenty-three cities, including Detroit, also 

levy a local income tax.

As of 2016, state revenue sharing payments were 20 percent below their high water mark of 2002, according to the Michigan Treasury.

It was a "double whammy" for Hazel Park, Klobucher said.

"We cut as much as we could until we couldn’t cut anymore. ... We have far fewer employees now in 2019 than when I took over in 2002," he said. 

"There’s only so much you can cut and still be able to provide services.”

Potential reforms

Lawmakers should approach Proposal A reform talks with caution and prioritize spending reforms over tax increases, said Michael LaFaive, senior 

director of the Morey Fiscal Policy Initiative at the Mackinac Center for Public Policy.

“There’s another side to the local government coin, and that’s the local citizen,” he said. Prior to passage of Proposal A, “I recall very distinctly the outcry 

over property tax hikes that seemed to cause people to put their homes up for sale simply because they couldn’t afford it anymore.”

Michigan officials could improve Proposal A by allowing property tax values to fully rebound in the aftermath of a decline while retaining the cap in growth 

years, Wolfram said.

“That’s what I would do, but it’s unfortunate that it’s in the Constitution, because it makes it a little bit harder,” he added. Revising the law itself would 

require voter approval.

Minghine said lawmakers could amend Proposal A or Headlee implementation laws without the need for another statewide vote in a way that would "stay 

true to the intent of voters" who wanted to prevent runaway property tax growth.

Lawmakers could exclude from Headlee calculations the "popped up value" that occurs when a property is sold, which would allow those gains to "benefit 

your community so they could provide services, parks and infrastructure," he said.

Lawmakers could also allow Headlee millage rates to both roll up and down, Minghine suggested. "This wouldn't change anyone's taxes today, but in 

another recession, and you see values growing at less than the rate of inflation, your millage rate could go back up to negate that."

“There are just a couple minor fixes that would absolutely provide a different recession protection and allow us to really track with the economy in a much 

more realistic way,” he said. “I think any tax system at any state in the country has to do that, or it won’t work. And we’ve built one that doesn’t do that.”

joosting@detroitnews.com

Read or Share this story: https://www.detroitnews.com/story/news/politics/2019/03/04/michigan-proposal-a-property-taxes/2954723002/
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A Refresher on Proposal A and Local 

Property Taxes

Proposal A changed education finance in Michigan, but it also changed 

the local property tax system. 

Eric Walcott, Michigan State University Extension - July 25, 2016

This is the second in a series of MSU (Michigan State University) Extension articles on local 

property taxes. This first article reviewed the Headlee Amendment, this article provides a 

review of Proposal A of 1994 and the third will discuss some of the impacts of the Headlee 

Amendment and Proposal A as well as the ballot proposal option called a Headlee Override.

In March of 1994, Michigan voters approved the Michigan education finance amendment, 

known as Proposal A. Proposal A was a legislatively referred constitutional amendment that 

had been approved by the Michigan House of Representatives and Michigan Senate in 

December 1993, sending the proposal before the voters.

The purpose of Proposal A was to reform Michigan’s educational finance system. Searching 

for a solution to residents’ frustrations over high property taxes and enormous inequities in 

funding for local school districts across Michigan, the Legislature put forth Proposal A as a 

means to amend the Michigan Constitution. Proposal A was designed to overhaul 

Michigan’s educational finance system and provide property tax.

MSU Extension
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In the context of local property taxation, Proposal A included two key provisions which will 

be discussed here:

• Growth on taxable value of individual parcels of property is limited to the lesser of 

inflation or 5 percent, and

• When property was sold/transferred, taxable value is reset to equal state equalized 

value, which equals half of the property’s cash value.

The process of adjusting taxable value upward to state equalized value is commonly known 

as “uncapping.” These “uncapped values” were not included in the definition of exempt 

property for the purpose of a Headlee Amendment roll back calculation when the legislature 

amended the General Property Tax Act in 1994. The result of this is that communities with 

substantial market growth in existing property tax values have been penalized by being 

forced to roll back their millage rates.

In addition, the implementing legislation passed by the Legislature after Proposal A was 

approved eliminated what were known as Headlee “roll-ups.” Prior to this legislation, local 

governments were allowed to “roll-up” their millage rates (only as high as the original 

millage rate) when growth on existing property value was less than inflation. This was a self-

correcting mechanism that allowed local units to naturally recapture tax base that had been 

lost due to forced Headlee rollbacks in prior years.

This is just a brief glimpse at Proposal A by focusing on changes it made to local property 

taxes in Michigan. For a more in-depth look at Proposal A, take a look at this analysis from 

the Michigan Department of Treasury.

This article is part two in a three-part series, for parts one and three, see the links below:

Part one – What is the Headlee Amendment and How Does It Affect Local Taxes?

Part three – What is a Headlee Override? 
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This article was published by Michigan State University Extension. For more information, 

visit https://extension.msu.edu. To have a digest of information delivered straight to your 

email inbox, visit https://extension.msu.edu/newsletters. To contact an expert in your area, 

visit https://extension.msu.edu/experts, or call 888-MSUE4MI (888-678-3464).

Did you find this article useful?
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Taxpayers for Michigan Constitutional Government v  

Dept of Technology, Management and Budget,  

unpublished opinion of the Court of Appeals, on reconsideration, issued 

October 29, 2019 (Docket No. 334663; 2019 WL 5588741) 
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Taxpayer s for Michigan Constitutional Government v...., --- N.W.2d ---- (2019)
2019 WL 5588741

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

2019 WL 5588741
Only the Westlaw citation is currently available.

Court of Appeals of Michigan.

TAXPAYERS FOR MICHIGAN CONSTITUTIONAL
GOVERNMENT, Steve Duchane, Randall

Blum, and Sara Kandel, Plaintiffs,
v.

State of Michigan, DEPARTMENT OF
TECHNOLOGY, MANAGEMENT and Budget

and Office of Auditor General, Defendants.

No. 334663
|

October 29, 2019, 9:05 a.m.

Synopsis
Background: Taxpayer organization brought action against
state and state authorities to enforce state constitutional
amendment requiring certain percentage of state spending to
be apportioned to local government. The Court of Appeals
granted mandamus relief for organization, and the matter
then came before the Court of Appeals again on motion for
reconsideration.

Holdings: The Court of Appeals, Shapiro, J., held that:

[1] taxpayer organization had standing to bring action;

[2] classification of state spending paid to public school
districts, pursuant to constitutional amendment governing
state school funding, as spending paid to local government
did not violate Headlee Amendment;

[3] state spending on public school academies (PSAs)
constituted spending on units of local government under
Headlee Amendment;

[4] state spending to fund new mandates could not be included
in calculation of proportion of total state spending paid to
units of local government under Headlee Amendment; and

[5] mandamus was appropriate remedy for taxpayer
organization to enforce Headlee Amendment.

Motion for immediate consideration granted; motion for
reconsideration granted; previous opinion vacated; motion to
stay effect of previous opinion denied.

Borrello, P.J., filed opinion concurring in part and dissenting
in part.

Meter, J., filed opinion concurring in part and dissenting in
part.

Procedural Posture(s): Motion for Declaratory Judgment;
Motion for Preliminary Injunction; Petition for Writ of
Mandamus; Motion for Summary Disposition.

West Headnotes (33)

[1] Municipal Corporations Submission to
voters, and levy, assessment, and collection

Introductory sentences found in Headlee
Amendment are not intended to be given the
substantive effect of creating specific rights and
duties. Mich. Const. art. 9, § 25.

[2] Declaratory Judgment Counties and
municipalities and their officers

Municipal Corporations Submission to
voters, and levy, assessment, and collection

The remedy required in an action to enforce a
provision of the Headlee Amendment, requiring
state financing of necessary increased costs
of activities or services required of local
government by state law, comprises a resolution
of the parties' prospective rights and obligations
by declaratory judgment. Mich. Const. art. 9, §
30.

[3] Declaratory Judgment Presumptions and
Burden of Proof

The plaintiff in a declaratory-judgment action
bears the burden of establishing the existence of
an actual controversy, as well as the burden of
showing that it has actually been injured or that
the threat of imminent injury exists.
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[4] Mandamus Nature and scope of remedy in
general

Mandamus is an extraordinary remedy.

[5] Mandamus Nature and scope of remedy in
general

The issuance of a writ of mandamus is only
proper where: (1) the party seeking the writ has
a clear legal right to performance of the specific
duty sought, (2) the defendant has the clear legal
duty to perform the act requested, (3) the act is
ministerial, and (4) no other remedy exists, legal
or equitable, that might achieve the same result.

[6] Mandamus Nature and existence of rights
to be protected or enforced

Within the meaning of the rule of mandamus,
a “clear, legal right” is one clearly founded in,
or granted by, law; a right which is inferable
as a matter of law from uncontroverted facts
regardless of the difficulty of the legal question
to be decided.

[7] Mandamus Nature of acts to be
commanded

In context of mandamus, a “ministerial act” is
one in which the law prescribes and defines the
duty to be performed with such precision and
certainty as to leave nothing to the exercise of
discretion or judgment.

[8] Mandamus Presumptions and burden of
proof

The burden of showing entitlement to the
extraordinary remedy of a writ of mandamus is
on the plaintiff.

[9] Injunction Presumptions and burden of
proof

The moving party bears the burden of proving an
entitlement to injunctive relief.

[10] Injunction Preponderance of evidence

The moving party carries its burden of proving
entitlement to injunctive relief by proving that
the traditional elements favor the issuance of a
preliminary injunction by a preponderance of the
evidence.

[11] Injunction Grounds in general;  multiple
factors

In determining whether to issue a preliminary
injunction, a trial judge must consider the
following factors: (1) harm to the public interest
if the injunction issues; (2) whether harm to
the applicant in the absence if temporary relief
outweighs the harm to the opposing party if
relief is granted; (3) the likelihood that the
applicant will prevail on the merits; and (4)
a demonstration that the applicant will suffer
irreparable injury if the relief is not granted.

[12] Judgment Motion or Other Application

Judgment Presumptions and burden of
proof

A party moving for summary disposition based
on a lack of genuine issue as to any material fact
and entitlement to judgment as a matter of law
must specifically identify the undisputed factual
issues and has the initial burden of supporting its
position with documentary evidence. Mich. Ct.
R. 2.116(C)(10).

[13] Judgment Presumptions and burden of
proof

After a party moving for summary disposition
based on a lack of genuine issue as to any
material fact and entitlement to judgment as
a matter of law supports its position with
documentary evidence, the responding party
must then present legally admissible evidence to
demonstrate that a genuine issue of material fact
remains for trial. Mich. Ct. R. 2.116(C)(10).
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[14] Pretrial Procedure Well-pleaded facts

A motion for summary disposition based on
opposing party's failure to state a valid defense to
the claim stated against him tests the sufficiency
of a defendant’s pleadings by accepting all well-
pleaded allegations as true. Mich. Ct. R. 2.116(C)
(9).

[15] Pretrial Procedure Availability of relief
under any state of facts provable

If the defenses of a party opposing summary
disposition are so clearly untenable as a matter of
law that no factual development could possibly
deny plaintiff's right to recovery, then summary
disposition based on opposing party's failure to
state a valid defense to the claim is proper. Mich.
Ct. R. 2.116(C)(9).

[16] States Rights and remedies of taxpayers

Taxpayer organization, comprised of both
individual residents of state and municipalities
within state, had standing to bring action against
state and state authorities to enforce provision of
the Headlee Amendment of the state constitution
requiring apportionment of certain percentage of
state spending to local government; any taxpayer
of the state had standing to bring suit under
amendment. Mich. Const. art. 9, §§ 30, 32.

[17] Associations Injury or interest

An organization has standing to advocate for
the interest of its members if the members
themselves have a sufficient interest.

[18] Municipal Corporations Nature and
scope in general

Units of local government, including cities,
villages and townships, are considered taxpayers
for purposes of vindicating the rights of their
respective constituents by bringing suit to
enforce state constitutional provisions regarding
taxation.

[19] Constitutional Law Meaning of Language
in General

The goal of the judiciary when construing the
state constitution is to identify the original
meaning that its ratifiers attributed to the words
used in a constitutional provision.

[20] Constitutional Law Plain, ordinary, or
common meaning

In construing the state constitution, courts
employ the “rule of common understanding,”
under which courts must apply the meaning that,
at the time of ratification, was the most obvious
common understanding of the provision, the one
that reasonable minds and the great mass of the
people themselves would give it.

[21] Constitutional Law Plain, ordinary, or
common meaning

When construing the state constitution, words
should be given their common and most obvious
meaning.

[22] Constitutional Law Instrument as a whole

In construing the state constitution, every
provision must be interpreted in the light of the
document as a whole, and no provision should be
construed to nullify or impair another.

[23] Constitutional Law Policy and purpose in
general

The interpretation of a constitutional provision
takes account of the purpose sought to be
accomplished by the provision.

[24] Education Apportionment and
Disbursement

Municipal Corporations Submission to
voters, and levy, assessment, and collection
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Plain language of section of Headlee
Amendment prohibiting reduction in proportion
of state spending paid to units of local
government did not guarantee that any individual
local unit of government would receive same
amount of funds year to year, but rather
prohibited reduction in proportion of total state
spending paid to all units of local government,
and thus classification of state spending paid to
public school districts pursuant to constitutional
amendment governing state school funding as
spending paid to local government did not violate
Headlee Amendment, even if it reduced other
spending to local government, where prohibition
on reduction of spending referred to all units of

local government “taken as a group.” Mich.
Const. art. 9, §§ 11, 30.

[25] Municipal Corporations Submission to
voters, and levy, assessment, and collection

Section of Headlee Amendment prohibiting
reduction in proportion of state spending paid
to local governments embodies and effectuates
the prohibition on shifting tax burden from state
government to local government referenced in
the introductory paragraph of the Amendment.
Mich. Const. art. 9, §§ 25, 30.

[26] Municipal Corporations Submission to
voters, and levy, assessment, and collection

Inclusion of the phrase “taken as a group”
in section of Headlee Amendment prohibiting
reduction in proportion of state spending paid
to local governments clearly requires that
the overall percentage allotment of the state
budget for local units of government must be
maintained; in other words, the section only
requires that state funding of all units of local
governments, taken as a group, be maintained.
Mich. Const. art. 9, § 30.

[27] Education Apportionment and
Disbursement

Public school academies (PSAs) were “school
districts” for purposes of calculating state

funding of education, and thus state spending
on PSAs constituted spending on units of
local government under provision of Headlee
Amendment requiring state to apportion certain
percentage of spending to local government;
revised school code provided that PSAs were
school districts for purposes of constitutional
provision governing state school funding, and
school aid statute included PSAs in definition

of “district.” Mich. Const. art. 9, §§ 11, 30,
33; Mich. Comp. Laws Ann. §§ 380.1 et seq.,
388.1601 et seq.

[28] Municipal Corporations Submission to
voters, and levy, assessment, and collection

Section of Headlee Amendment governing
financing of activities or services required
of local government by state law prohibits
reduction of the state proportion of necessary
costs with respect to the continuation of state-
mandated activities or services. Mich. Const. art.
9, § 29.

[29] Municipal Corporations Submission to
voters, and levy, assessment, and collection

Section of Headlee Amendment governing
financing of activities or services required of
local government by state law prohibits the state
from reducing its proportion of the necessary
costs of existing activities while it requires the
state to pay the increased necessary costs in full
when it mandates new activities or mandates
activities at an increased level. Mich. Const. art.
9, § 29.

[30] Municipal Corporations Submission to
voters, and levy, assessment, and collection

State spending used to fund new state mandates,
under section of Headlee Amendment requiring
state to pay increased necessary costs of new
mandates, could not be included in calculation of
proportion of total state spending paid to units
of local government, under section of Headlee
Amendment prohibiting state from reducing
proportion of state spending paid to local
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governments, where such inclusion would allow
funding for new mandates to serve conflicting
purposes of funding new mandates, but de-
funding existing local services. Mich. Const. art.
9, §§ 29, 30.

[31] Municipal Corporations Submission to
voters, and levy, assessment, and collection

The dual goals of the state constitutional
amendment requiring state to apportion certain
percentage of spending to local government
are (1) preserving the legislature’s ability to
enact necessary and desirable legislation in
response to changing times and conditions and
(2) guaranteeing a predictable level of minimum
state funding to local government. Mich. Const.
art. 9, §§ 25-33.

[32] Constitutional Law Intrinsic Aids to
Construction

Constitutional Law Giving effect to entire
instrument

The principles of constitutional construction
provide that each constitutional provision is of
equal dignity and none may be construed so as to
nullify or substantially impair another.

[33] Mandamus Disposition of taxes collected

Mandamus was appropriate remedy for taxpayer
organization in action against state and state
departments to enforce state constitutional
amendment requiring state to apportion certain
percentage of spending to local government;
statute implementing amendment established
state's ministerial duty to collect, report, and
place on public record information regarding

state's compliance with amendment. Mich.
Const. art. 9, §§ 11, 25-33; Mich. Comp. Laws
Ann. § 21.231 et seq.

Original Action

Before: Borrello, P.J., and Meter and Shapiro, JJ.

ON RECONSIDERATION

Shapiro, J.

*1  [1] Taxpayer-plaintiffs bring this original action to

enforce § 30 of the Headlee Amendment 1 , which prohibits
the State from reducing the total of state spending paid to
all units of local government, taken as a whole, below that
proportion in effect in fiscal year 1978-1979. Const. 1963, art.
9, § 30. The parties agree that the proportion of state spending
to be paid to all units of local government taken collectively
under § 30 is 48.97 percent. They disagree, however, with
regard to what categories of state spending may be classified
as “state spending to be paid to all units of local government”
for purposes of § 30. Plaintiffs allege that accounting practices
employed by the State have resulted in a persistent and
growing underfunding of its § 30 revenue-sharing obligation.
Count I of their complaint asserts that the State has violated
§ 30 by its practice of classifying as state spending paid
to local government those moneys paid to school districts

pursuant to Proposal A, Const. 1963, art. 9, § 11. Count II
makes the same assertion as to moneys paid to public school
academies [“PSAs”], colloquially known as charter schools,
pursuant to Proposal A and MCL 380.501(1). Count IV seeks
a determination that state funds directed to local governments
for new state mandates may not be counted towards the
proportion of state funds required by Section 30. According
to plaintiffs, the improper inclusion of these expenditures
in its calculations has enabled the State to displace state
payments to local governments previously made for existing
programs and services and, as a consequence, to force local
governments to choose between increasing taxes and fees to
fund programs and services previously funded by revenue-
sharing payments from the State and reducing the scope of or

eliminating altogether those programs and services. 2

For the reasons set forth in this opinion we grant summary
disposition in favor of the State on Count I and Count II
and declare that the State did not violate § 30 by classifying
Proposal A funding paid to school districts and PSA funding
as state funds paid to local government. However, we grant
summary disposition to plaintiff’s on Count IV and declare
that pursuant to § 29, funding for new or increased state
mandates may not be counted for purposes of § 30. Finally,
we grant mandamus relief and direct the State, and its officers
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and departments, to comply with the reporting and disclosure
requirements of MCL 21.235(3) and MCL 21.241.

BURDENS OF PROOF

A. Causes of Action

*2  Plaintiffs seek declaratory, injunctive and mandamus

relief. 3

[2]  [3] It is a well-recognized proposition that the remedy
required in an action to enforce a provision of the
Headlee Amendment “comprises a resolution of the parties'
prospective rights and obligations by declaratory judgment.”

Wayne Cnty. Chief Executive v. Governor, 230 Mich.

App. 258, 264, 583 N.W.2d 512 (1998); see also Adair
v. Michigan, 470 Mich. 105, 112, 680 N.W.2d 386 (2004);

Durant v. Michigan, 456 Mich. 175, 204-206, 566 N.W.2d

272 (1997); Oakland Cnty. v. State of Michigan, 456
Mich. 144, 166, 566 N.W.2d 616 (1997). “The plaintiff in a
declaratory-judgment action bears ‘the burden of establishing
the existence of an actual controversy, as well as the burden of
showing that ... it has actually been injured or that the threat of

imminent injury exists.’ ” Adair v. Michigan (On Second
Remand), 279 Mich. App. 507, 514, 760 N.W.2d 544 (2008),

aff'd in part and rev'd in part on other grounds Adair v.
Michigan, 486 Mich. 468, 785 N.W.2d 119 (2010), quoting
22A Am. Jur. 2d, Declaratory Judgments, § 239, p. 788;

see also Adair v. Michigan, 486 Mich. 468, 482-483,
785 N.W.2d 119 (2010) (because the plaintiffs met their
initial burden of demonstrating a violation of the “prohibition
of unfunded mandates” or “POUM” clause of § 29 of the
Headlee Amendment, they were entitled to a declaratory
judgment unless the State demonstrated that the plaintiff
school districts' costs were not increased as a result of the
requirements or that the costs incurred were not necessary).

[4]  [5]  [6]  [7]  [8] Mandamus is an extraordinary
remedy. Univ. Medical Affiliates, P.C. v. Wayne County
Executive, 142 Mich. App. 135, 142, 369 N.W.2d 277 (1985).
Thus, the issuance of a writ of mandamus is only proper
where (1) the party seeking the writ has a clear legal right to
performance of the specific duty sought, (2) the defendant has
the clear legal duty to perform the act requested, (3) the act is

ministerial, and (4) no other remedy exists, legal or equitable,
that might achieve the same result. Rental Properties Owners
Ass'n of Kent Cnty. v. Kent Cnty. Treasurer, 308 Mich. App.
498, 518, 866 N.W.2d 817 (2014). “Within the meaning of
the rule of mandamus, a ‘clear, legal right’ is one ‘clearly
founded in, or granted by, law; a right which is inferable as
a matter of law from uncontroverted facts regardless of the
difficulty of the legal question to be decided.” Univ. Medical
Affiliates, 142 Mich. App. at 143, 369 N.W.2d 277; see also
Rental Properties Owners Ass'n of Kent Cnty., 308 Mich.
App. at 518-519, 866 N.W.2d 817. “A ministerial act is one in
which the law prescribes and defines the duty to be performed
with such precision and certainty as to leave nothing to

the exercise of discretion or judgment.” Hillsdale Cnty.
Senior Services, Inc. v. Hillsdale Cnty., 494 Mich. 46, 63 n.
11, 832 N.W.2d 728 (2013) (quotation marks and citation
omitted); see also Berry v. Garrett, 316 Mich. App. 37, 42,
890 N.W.2d 882 (2016). “The burden of showing entitlement
to the extraordinary remedy of a writ of mandamus is on the
plaintiff.” White-Bey v. Dep't of Corrections, 239 Mich. App.
221, 223, 608 N.W.2d 833 (1999).

*3  [9]  [10]  [11] The moving party bears the burden
of proving an entitlement to injunctive relief. Detroit Fire
Fighters Ass'n v. City of Detroit, 482 Mich. 18, 34, 753
N.W.2d 579 (2008). The moving party carries this burden by
proving that the four traditional elements favor the issuance of
a preliminary injunction by a preponderance of the evidence.
Id.; Dutch Cookie Machine Co. v. Vande Vrede, 289 Mich.
272, 280, 286 N.W. 612 (1939). In determining whether to
issue a preliminary injunction, a trial judge must consider the
following factors:

(1) harm to the public interest if the
injunction issues; (2) whether harm
to the applicant in the absence if
temporary relief outweighs the harm to
the opposing party if relief is granted;
(3) the likelihood that the applicant
will prevail on the merits; and (4) a
demonstration that the applicant will
suffer irreparable injury if the relief is

not granted. [ Thermatool Corp. v.
Borzym, 227 Mich. App. 366, 376, 575
N.W.2d 334 (1998); see also Detroit
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Fire Fighters Ass'n, 482 Mich. at 34,
753 N.W.2d 579.]

B. Summary Disposition

[12]  [13] At the direction of the Court, the parties have

filed cross-motions for summary disposition. 4  Both plaintiffs
and the State seek summary disposition pursuant to MCR
2.116(C)(10). Summary disposition is appropriate under (C)
(10)

when there is no genuine issue of
material fact and the movant is entitled
to judgment as a matter of law.
The court considers the pleadings,
affidavits, depositions, admissions,
and other documentary evidence in
the light most favorable to the

nonmoving party. Smith v. Globe
Life Ins. Co., 460 Mich. 446, 454,
597 N.W.2d 28 (1999). The moving
party must specifically identify the
undisputed factual issues and has
the initial burden of supporting its
position with documentary evidence.

Id. at 455 [597 N.W.2d 28];

[ Maiden v. Rozwood, 461 Mich.
109, 120, 597 N.W.2d 817 (1999)].
The responding party must then
present legally admissible evidence to
demonstrate that a genuine issue of
material fact remains for trial. Id.;

Smith, supra at 455 and n. 2 [597
N.W.2d 28]. [E. R. Zeiler Excavating,
Inc. v. Valenti Trobec Chandler Inc.,
270 Mich. App. 639, 644, 717 N.W.2d
370 (2006).]

[14]  [15] Plaintiffs also seek summary disposition pursuant
to MCR 2.116(C)(9). Summary disposition may be granted
under this subrule when “[t]he opposing party has failed
to state a valid defense to the claim asserted against him

or her.” A motion under this subrule tests the sufficiency
of a defendant’s pleadings by accepting all well-pleaded
allegations as true. Lepp v. Cheboygan Area Schools, 190
Mich. App. 726, 730, 476 N.W.2d 506 (1991). If the defenses
are so clearly untenable as a matter of law that no factual
development could possibly deny plaintiff's right to recovery,
then summary disposition under this rule is proper. Id.
(internal punctuation and citation omitted).

STANDING

[16] Before we can reach the merits of the substantive
questions posed by plaintiffs' suit, we must revisit the issue
of standing. The State challenged plaintiffs' standing to
commence this Headlee enforcement action in its answer to
plaintiffs' original complaint. We summarily dismissed the
standing challenge as pertains to individual plaintiffs Steve
Duchane, Randall Blum and Sara Kandel, but reserved our
ruling as pertains to lead plaintiff, Taxpayers for Michigan
Constitutional Government [“TMCG”]. We explained:

*4  [T]he Court dismisses defendants' standing challenge,
but only as to the individual taxpayer plaintiffs, i.e.,
Duchane, Blum, and Kandel. Under § 32, “[a]ny taxpayer
of the state has standing to bring suit to enforce the
provisions of the Headlee Amendment.” Mahaffey v.
Attorney General, 222 Mich. App. 325, 340 [564 N.W.2d
104] (1997). Because all of plaintiffs' claims and requested
forms of relief are part of an action seeking to enforce
Headlee, the individual taxpayer plaintiffs have § 32
standing.

However, vis-à-vis the lead plaintiff, Taxpayers for
Michigan Constitutional Government (TMCG), the Court
reserves its standing determination. “[A]n organization
has standing to advocate for the interests of its members
if the members themselves have a sufficient interest.”

Lansing Sch. Ed. Ass'n v. Lansing Bd. of Ed., 487
Mich. 349, 373 n. 21 [792 N.W.2d 686] (2010) (LSEA).
However, TMCG bears the burden of demonstrating that

it has standing, see, e.g., Moses Inc. v. Southeast Mich.
Council of Gov'ts, 270 Mich. App. 401, 414 [716 N.W.2d
278] (2006), and TMCG is, with regard to plaintiffs' request
for a declaratory judgment, required to “plead and prove

facts which indicate an adverse interest,” LSEA, 487
Mich. at 372 n. 20 [792 N.W.2d 686] (quotation marks
and citation omitted; emphasis added). See also MCR
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2.605(A)(l) (stating the “actual controversy” requirement
for declaratory judgments). Because TMCG has failed to
plead or prove the facts necessary to carry its burden
of demonstrating that it has standing – specifically, to
demonstrate whether its membership has a sufficient
interest in this matter to afford organizational standing
– the Court holds in abeyance its decision on this
issue. The parties may further address the question of
TMCG's standing in their respective motions for summary
disposition and in any related filings. [Taxpayers for
Michigan Constitutional Government v. State of Michigan,
unpublished order of the Court of Appeals, issued May 9,
2017 (Docket No. 334663).]

We now return to the question of standing and, after a review
of the documentation supplied by plaintiffs, we dismiss the
remainder of the State’s standing challenge as without merit.

[17]  [18] Lead plaintiff TMCG represents it is “a
non-partisan, non-profit, tax exempt organization founded
by taxpayers, municipal leaders, educators and lawyers
dedicated to ensuring the State of Michigan follows the
word of law as written in the state Constitution and fulfills
the revenue sharing requirements guaranteed by the Headlee

Amendment.” 5  As we observed in our May 9, 2017 order,
“an organization has standing to advocate for the interest
of its members if the members themselves have a sufficient

interest.” LSEA, 487 Mich. at 373 n. 21, 792 N.W.2d 686.
Plaintiffs append to their motion for summary disposition
as Plaintiffs' Exhibit 10 the affidavit of individual plaintiff
Steven Duchane, who attests to being one of the founding
members and the Treasurer of TMCG. Duchane also attests
that each of TMCG’s 20 individual members is a Michigan
resident and taxpayer. He further attests that TMCG has
20 “municipal members,” composed of cities, villages and
townships. Because the individual members, as taxpayers,
have standing under Const. 1963, art. 9, § 32 to bring
this Headlee enforcement action, TMCG has standing to
bring suit in its representative capacity as to these members.

LSEA, 487 Mich. at 373 n. 21, 792 N.W.2d 686. Likewise,
because units of local government, including cities, villages
and townships, are considered “taxpayers” under § 32
for purposes of vindicating the rights of their respective

constituents, see Oakland Cnty. v. State of Michigan,

456 Mich. 144, 167, 566 N.W.2d 616 (1997); City of
Riverview v. State of Michigan, 292 Mich. App. 516, 520 n.
1, 808 N.W.2d 532 (2011), TMCG has standing to bring suit
in its representative capacity as to its municipal members,

LSEA, 487 Mich. at 373 n. 21, 792 N.W.2d 686. The State’s
assertion to the contrary fails for lack of factual and legal
support.

STATE SPENDING AND § 30

A. Const. 1963, art. 9, § 30

*5  At its core, plaintiffs' suit seeks to answer a single
legal question, which is whether certain categories of state
spending, i.e., payments to school districts guaranteed by

Const. 1963, art. 9, § 11, payments to PSAs guaranteed by

Const. 1963, art. 9, § 11 and MCL 380.501, and payments
for state-mandated activities and services under Const. 1963,
art. 9, § 29, constitute state spending to local governments
under § 30 of the Headlee Amendment. The question posed
by this suit is a novel one. In seeking its answer, we are guided
in our application of § 30 by the principles governing the
construction of constitutional provisions.

[19]  [20]  [21]  [22]  [23] “The goal of the judiciary
when construing Michigan’s Constitution is to identify the
original meaning that its ratifiers attributed to the words
used in a constitutional provision.” CVS Caremark v. State
Tax Comm., 306 Mich. App. 58, 61, 856 N.W.2d 79
(2014). “In performing this task, we employ the rule of
common understanding.” Id. “Under the rule of common
understanding, we must apply the meaning that, at the time
of ratification, was the most obvious common understanding
of the provision, the one that reasonable minds and the
great mass of the people themselves would give it.” Id.
“Words should be given their common and most obvious
meaning ....” In re Burnett Estate, 300 Mich. App. 489,
497-498, 834 N.W.2d 93 (2013). “Further, every provision
must be interpreted in the light of the document as a whole,
and no provision should be construed to nullify or impair

another.” Lapeer Cnty. Clerk v. Lapeer Circuit Court, 469
Mich. 146, 156, 665 N.W.2d 452 (2003). The interpretation of
a constitutional provision takes account of the purpose sought
to be accomplished by the provision. Adair v. Michigan, 497
Mich. 89, 102, 860 N.W.2d 93 (2014).

Section 30 provides:
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The proportion of total state spending
paid to all units of Local Government,
taken as a group, shall not be reduced
below that proportion in effect in fiscal
year 1978-79. [Const. 1963, art. 9, §
30.]

For purposes of the Headlee Amendment, the term “Local
Government” is defined in § 33 of that Amendment as
“any political subdivision of the state, including, but not
restricted to, school districts, cities, villages, townships,
charter townships, counties, charter counties, authorities
created by the state, and authorities created by other units of
local government.” Const. 1963, art. 9, § 33.

B. Proposal A Payments to School Districts

[24] State funding disbursed to local school districts through
Proposal A and the State School Aid Act of 1979, MCL
388.1601 et seq., constitutes voter-sanctioned payments of
state funding to a specific unit of local government, i.e., public
school districts. Nevertheless, plaintiffs argue that Proposal
A spending is a category of state funding that may not be
classified § 30 revenue sharing. They argue that classifying
Proposal A funding as § 30 revenue sharing effectively shifts
the State’s tax burden to local government units. A shifting
of the tax burden occurs, according to plaintiffs, because
the Proposal A payments supplant “other State spending
previously paid to Local Governments, placing a tax burden
on Local Governments to further raise local taxes in order
to offset lost State revenue.” We find no support in the plain
language of § 30 to sustain such a claim.

[25]  [26] Although § 30 embodies and effectuates the
anti-shifting purpose referenced in § 25 of the Headlee
Amendment, Schmidt v. Dep't of Education, 441 Mich. 236,
254, 490 N.W.2d 584 (1992), the State’s inclusion of Proposal
A funds paid to school districts does not trigger a forbidden
tax shift. Section 30 plainly provides that “[t]he proportion
of total state spending paid to all units of Local Government,
taken as a group, shall not be reduced below that proportion
in effect in fiscal year 1978-79.” (Italics added.) The inclusion
of the phrase “taken as a group” in § 30 “clearly requires that
the overall percentage allotment of the state budget for local

units of government must remain at 1978 levels.” Durant v.
State Bd. of Ed., 424 Mich. 364, 393, 381 N.W.2d 662 (1985).
In other words, “§ 30 only requires that state funding of all
units of local governments, taken as a group, be maintained

at 1978-79 levels.” Id. Our Supreme Court expressly
rejected, as a “strained interpretation of an unambiguous
statement of intent by the voters,” the proposition that §
30 mandated that each individual unit of government must
receive in perpetuity the same proportion of the allotment for

local government as it received in 1978. Id. Thus, § 30
“does not guarantee any individual local unit of government,
or indeed any type of unit (all cities, for example), that it
will always either get the same dollars as the year before or
even the same share of state dollars.” Fino, A Cure Worse
Than the Disease? Taxation and Finance Provisions in State
Constitutions, 34 Rutgers L. J. 959, 1003 (2003). Rather,
the voters intended, as revealed in the plain language of §
30, that the State be free from time to time to rebalance
how § 30 revenue sharing is distributed among “all units
of Local Government, taken as a group” so long as the
overall proportion of funding remains at the constitutionally-
mandated level. The inclusion of Proposal A funding in § 30
spending reflects a constitutionally-sanctioned rebalancing of
the distribution of that revenue sharing. Plaintiffs' argument
to the contrary is an argument without foundation in the plain
language of § 30. Absent that constitutional foundation, their
challenge falls. The State is entitled to summary disposition
on Count I of plaintiffs' complaint.

C. Public School Academy Funding

*6  Plaintiffs argue that state aid to PSAs does not fall within
the scope of § 30 funding because it is not a “local unit of
government.” We conclude, however, that state funding of
PSAs constitutes funding of a local unit of local government
for the purpose of calculating state aid under the Headlee
Amendment.

[27] It is undisputed that “school districts” constitute a “unit
of local government” as defined in § 33 of the Amendment.
Const. 1963, art. 9, § 33. The question then is whether PSAs
are “school districts” for purposes of calculating state funding
of education. We answer that question affirmatively in light of
the Revised School Code, MCL 380.1 et seq., which provides
that “[a] public school academy ... is a school district for

purposes of section 11 of article IX of the state constitution
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of 1963 ....” MCL 380.501(1). The constitutional provision
referred to mandates that “[t]here shall be established a state
school aid fund which shall be used exclusively for aid
to school districts, higher education, and school employees'

retirement systems, as provided by law.” Const. 1963, art.
9, § 11. In addition, the School Aid Act, MCL 388.1601 et

seq., includes PSAs in the definition of “district.” MCL
388.1603(7). To receive state funding, PSAs must receive a

“district code” from the Department of Education. MCL
388.1608b(1). Pursuant to these provisions, PSAs receive
state funding earmarked for school districts.

Plaintiffs argue that state funds directed to PSAs should not be
counted as state funds directed to school districts for purposes
of the Headlee Amendment because PSAs do not resemble
school districts in many other ways. Indeed, PSAs are school
districts for a “limited purpose.” OAG 1995-1996, No. 6915,
p. 204 (September 4, 1996). See also OAG 2003-2004, No.

7154, p. 121-122 (March 31, 2004). 6  Nevertheless, PSAs are
school districts for the purpose at issue in this case, i.e., the
receipt of state school aid. Because state funding for PSAs is
considered aid to a school district by law, we see no basis to
not count those monies when calculating state spending paid
to local government.

Plaintiffs' other argument is that PSAs could not have
been understood as “school districts” when the Headlee
Amendment was ratified. It is unlikely that the Headlee voters
specifically intended that aid to PSAs would count as state
aid to local governments considering that PSAs did not yet

exist. 7  For the same reason, however, there is no reason
to conclude that the voters specifically intended to exclude
PSA funding from that calculation. What is clear is that the
voters almost certainly understood that the state has discretion
in how it chooses to “maintain and support a system of

free public elementary and secondary schools ....” Const.
1963, art. 8, § 2. As the Supreme Court stated in Council
of Organizations & Others for Educ. About Parochiaid v.
Governor, 455 Mich. 557, 566 N.W.2d 208 (1997), “[t]he
Legislature has had the task of defining the form and the
institutional structure through which public education is
delivered in Michigan since the time Michigan became a
state.” Id. at 571, 566 N.W.2d 208, citing Const. 1835, art. 10,

§ 3. 8

*7  Significantly, there is no language in the Headlee
Amendment showing an intent to limit this ongoing authority

of the state to define and fund school districts. Thus, the text
does not compel the conclusion sought by plaintiffs. We have
also reviewed the record presented to us by the parties and
find no evidence that would demonstrate an intent either to
limit the state’s authority to define and fund school districts
or to specifically bar the state from later defining the term
“school district” to include PSAs.

The Legislature lawfully defined PSAs as school districts
for the purposes of receiving state aid. Given that, we see
no reason to overrule the state’s decision to count those
funds as payments to local government under the Headlee
Amendment. Put simply, we decline to hold that PSAs are
school districts for purposes of receiving state aid, but not
school districts for purposes of determining how much state

aid was received by school districts. 9

D. Section 29 Mandates

In Count IV of their complaint, plaintiffs seek, in part, a
judgment from this Court declaring that state spending to fund
state-mandated local services and activities as required by §
29 of the Headlee Amendment may not be included in the
State’s calculation of the proportion of total state spending
paid to units of local government, taken as a group, under
§ 30. According to plaintiffs, when § § 29 and 30 are read
together, they require the State to fully fund the necessary
implementation costs of any new mandate imposed on a unit
of local government and to provide this funding in addition
to the funding paid in satisfaction of the State’s § 30 revenue-
sharing obligation. We agree.

Const. 1963, art. 9, § 29 provides:

The state is hereby prohibited from
reducing the state financed proportion
of the necessary costs of any existing
activity or service required of units
of Local Government by state law. A
new activity or service or an increase
in the level of any activity or service
beyond that required by existing law
shall not be required by the legislature
or any state agency of units of
Local Government, unless a state
appropriation is made and disbursed to
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pay the unit of Local Government for
any necessary increased costs.

[28] The first sentence of § 29 speaks only to “existing
activities” and so “aimed at existing services or activities
already required of[, or otherwise performed by,] local
government” at the time the Headlee Amendment became

effective. Durant, 424 Mich. at 379, 381 N.W.2d 662.
This sentence “prohibits reduction of the state proportion
of necessary costs with respect to the continuation of state-
mandated activities or services.” Judicial Attorneys Ass'n v.
State of Michigan, 460 Mich. 590, 595, 597 N.W.2d 113

(1999) (emphasis added), quoting favorably Mayor of the
City of Detroit v. State of Michigan, 228 Mich. App. 386, 396,
579 N.W.2d 378 (1998).

The second sentence of § 29 speaks only to “[a] new activity
or service ... beyond that required by existing law ....” Unlike
the first sentence, it does not speak to mandates that were in
existence prior to the Headlee Amendment, i.e., it “addresses

future services or activities.” Durant, 424 Mich. at 379,
381 N.W.2d 662.

[29] In sum, § 29 “prohibits the state from reducing its
proportion of the necessary costs of existing activities while it
requires the state to pay the increased necessary costs in full
when it mandates new activities or mandates activities at an
increased level.” Id. at 597-598, 597 N.W.2d 113 (emphasis
added). In Schmidt, 441 Mich. at 257 n. 24, 490 N.W.2d 584,
our Supreme Court observed, in relevant part:

*8  A short time after the Headlee
Amendment was ratified by the voters,
its drafters prepared notes reflecting
their view of the amendment’s intent.
Although the drafters' notes are not

authoritative, Durant, [424 Mich. at
382 n. 12, 381 N.W.2d 662], they are
one piece of evidence concerning the
common understanding of the voter’s

intent. [See also, Durant, 456 Mich.

at 196, 566 N.W.2d 272; Macomb
Cnty. Taxpayers Ass'n v. L'Anse Creuse

Public Schools, 455 Mich. 1, 8-9, 564
N.W.2d 457 (1997).]

The drafters' notes with regard to § 30 provide, in relevant
part:

The primary intent of this section was to prevent a shift in
tax burden, either directly or indirectly from state to local
responsibility. The phrase “taken as a group” permits the
legislature to reallocate funds to local units of government,
i.e., geographically or from one unit to another. It was the
drafters' intent to rely on the political process to effect
such allocations and not to limit the legislature’s ability to
create more effective and efficient governmental entities or
to eliminate those local units which no longer serve any
utilitarian purpose.

Additional or expanded activities mandated by the state,
as described in Section 29 would tend to increase the
proportion of total state spending paid to local government
above that level in effect when this section becomes
effective. [Plaintiffs' Brief in Support, Ex. 7, Drafters'
Notes – Tax Limitation Amendment (Proposal E, approved
by the electors on November 7, 1978, as an Amendment to
the Michigan Constitution of 1963), § 30, p. 11.]

[30]  [31]  [32] This note weighs in favor of plaintiffs'
position, as it evinces an intent that state-funding obligations
arising from new § 29 obligations are to be paid in addition
to § 30 revenue sharing. Likewise, the differing purposes of
these sections support plaintiffs' position. State funding under
the second sentence of § 29 is intended to offset the necessary
costs of new burdens placed on units of local government
whereas § 30 state funding is intended to preserve the 1978
level of state funding to units of local government to be
used for then-extant services or activities. If state spending
to fund new state-mandates under § 29 may be included
in the State’s calculation of the proportion of total state
spending paid to units of local government, taken as a group,
under § 30, then § 29 state funding for new mandates would
supplant state spending intended for local use and, thereby,
allow funding for new mandates to serve two conflicting
purposes, i.e., to fund new state mandates as well as to
the 1978-1979 level of state funding to local governments.
This double-duty would force units of local government to
choose between cutting services or raising taxes to make
up for the funds lost to pay for the necessary costs of

new mandates. 10  Such a result is at odds with the proper
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balancing of the “dual goals of a) preserving the Legislature’s
ability to enact necessary and desirable legislation in response
to changing times and conditions and b) guaranteeing a
predictable level of minimum funding” because this result
accords more discretion to the Legislature than envisioned
by the Headlee Amendment. Judicial Attorneys Ass'n, 460
Mich. at 605, 597 N.W.2d 113. That result is also at odds with
the principles of constitutional construction, which provide
that each provision is of equal dignity and none may be
construed so as to nullify or substantially impair another.

Durant v. Dep't of Education (On Second Remand), 186
Mich. App. 83, 115, 463 N.W.2d 461 (1990). Accordingly,
plaintiffs are entitled to summary disposition on Count IV of
their complaint.

E. Mandamus Relief

*9  Shortly after the Headlee Amendment was enacted, our
Legislature passed 1979 PA 101, codified at MCL 21.231 et
seq., to implement the provisions of the Headlee Amendment.
Const. 1963, art. 9, § 34; Adair v. Michigan, 497 Mich. 89, 103
n. 31, 860 N.W.2d 93 (2014). Section 5 of the Act contains
the following pertinent provision:

The governor shall include in a
report which is to accompany the
annual budget recommendation to the
legislature, those amounts which the
governor determines are required to
make disbursements to each local
unit of government for the necessary
cost of each state requirement for
that fiscal year and the total amount
of state disbursements required for
all local units of government. [MCL
21.235(3).]

Section 11 of the Act provides:

(1) Within 6 months after the effective date of this act the
department shall collect and tabulate relative information
as to the following:

(a) The state financed proportion of the necessary cost of
an existing activity or service required of local units of
government by existing law.

(b) The nature and scope of each state requirement which
shall require a disbursement under section 5.1.

(c) The nature and scope of each action imposing a
potential cost on a local unit of government which is not
a state requirement and does not require a disbursement
under this act.

(2) The information shall include:

(a) The identity or type of local unit and local unit agency or
official to whom the state requirement or required existing
activity or service is directed.

(b) The determination of whether or not an identifiable
local direct cost is necessitated by state requirement or the
required existing activity or service.

(c) The amount of state financial participation, meeting the
identifiable local direct cost.

(d) The state agency charged with supervising the state
requirement or the required existing activity or service.

(e) A brief description of the purpose of the state
requirement or the required existing activity or service, and
a citation of its origin in statute, rule, or court order.

(3) The resulting information shall be published in a report
submitted to the legislature not later than January 31, 1980.
A concurrent resolution shall be adopted by both houses
of the legislature certifying the state financed proportion of
the necessary cost of an existing activity or service required
of local units of government by existing law. This report
shall be annually updated by adding new state requirements
which require disbursements under section 5 and each
action imposing a cost on a local unit of government which
does not require a disbursement under this act. [MCL
21.241.]

Plaintiffs seek a writ of mandamus to force the state and its
officers and departments to honor the annual disclosure and
reporting duties set forth in both MCL 21.235(3) and MCL
21.241. We grant mandamus as requested.

[33] It is clear that § 11 establishes a legislatively-
mandated duty that the State, through its officers and
departments, collect, report and place on the public record
certain information regarding the State’s compliance with
the Headlee Amendment. The State has breached this duty.
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It is equally clear that the acts required by these statutory
provisions are ministerial, and that the failure of the State to
undertake such acts undermines the right and role of taxpayer
oversight and enforcement conferred by Const. 1963, art.
9, § 32. As noted by plaintiffs, the failure of the State
to comply with the dictates of MCL 21.235(3) and MCL
21.241 “prevents taxpayers from knowing what mandated
activity is funded and what is unfunded” and “specifically
identifying mandated activity that is included within art. 9,
§ 30 calculations and what, if any, mandated activity is not
included.” For these reasons, we deem mandamus to be an
appropriate remedy and hereby direct the State through its
officers and departments to hereafter comply with the annual
reporting requirements of MCL 21.235(3) and MCL 21.241.

COSTS & ATTORNEY FEES

*10  Summary disposition and a declaratory judgment are
granted, in part, to the State on Count I and Count II of
plaintiffs' complaint and to plaintiffs on Count IV of plaintiffs'
complaint consistent with this opinion. Mandamus relief
pursuant to Count IV is prospective only as the plaintiffs
have waived their claim to compensation for the State’s past
practice of counting funding for new or increased mandates
for purposes of Section 30. Plaintiffs may recover costs and
a reasonable attorney fee as allowed by Const. 1963, art. 9,

§ 32 and Adair v. State of Michigan, 486 Mich. 468, 494,
785 N.W.2d 119 (2010), limited to the costs and fees incurred
during the litigation related to Count IV of their complaint.

ORDER

The Court orders that the motion for immediate consideration
is GRANTED.

The Court further orders that the motion for reconsideration
is GRANTED, and this Court's opinion issued July 30, 2019
is hereby VACATED. A new opinion is attached to this order.

The Court orders that the motion to stay the effect of this
Court’s July 30, 2019 published opinion is DENIED.

Borrello, P.J. (concurring in part and dissenting in part).
I respectfully disagree with my colleagues' analysis of Count
IV of plaintiffs' complaint. In my opinion, my colleagues'

conclusions regarding the operation of Const. 1963, art.
9, § 29 vis-à-vis Const. 1963, art. 9, § 30 are predicated
on faulty logic regarding the interplay between these two
provisions. I would find that state funding provided to units
of local government for new or increased state mandates
under § 29 may be counted for purposes of § 30, and, thus,
that defendants, and not plaintiffs, are entitled to summary
disposition on Count IV of the complaint. In all other regards,
I concur with my colleagues in the majority.

Section 30 provides that the “proportion of total state
spending paid to all units of Local Government, taken as a
group, shall not be reduced below that proportion in effect
in fiscal year 1978-79.” As recognized by the majority, §
30 “only requires that state funding of all units of local
governments, taken as a group, be maintained at 1978-79

levels.” Durant v. State Bd. of Ed., 424 Mich. 364, 393, 381
N.W.2d 662 (1985). Moreover, the drafters' notes explaining
the Headlee Amendment indicated that the primary intent of
§ 30

was to prevent a shift in tax burden,
either directly or indirectly from
state to local responsibility. The
phrase “taken as a group” permits
the legislature to reallocate funds
to local units of government, i.e.,
geographically or from one unit to
another. It was the drafter’s intent
to rely on the political process to
effect such allocations and not to limit
the legislature’s ability to create more
effective and efficient governmental
entities or to eliminate those local
units which no longer serve any
utilitarian purpose. [Drafters' Notes –
Tax Limitation Amendment (Proposal
E, approved by the electors on
November 7, 1978, as an Amendment
to the Michigan Constitution of 1963),
§ 30, p. 11.]

Section 29 provides:
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The state is hereby prohibited from
reducing the state financed proportion
of the necessary costs of any existing
activity or service required of units
of Local Government by state law. A
new activity or service or an increase
in the level of any activity or service
beyond that required by existing law
shall not be required by the legislature
or any state agency of units of
Local Government, unless a state
appropriation is made and disbursed to
pay the unit of Local Government for
any necessary increased costs. [Const.
1963, art. 9, § 29.]

Each sentence in § 29 serves a separate but related function.
The first sentence is “aimed at existing services or activities

already required of local government,” Durant, 424 Mich.
at 379, 381 N.W.2d 662, and “prohibits reduction of the state
proportion of necessary costs with respect to the continuation
of state-mandated activities of services,” Judicial Attorneys
Ass'n v. State of Michigan, 460 Mich. 590, 595, 597 N.W.2d

113 (1999) (emphasis added), quoting favorably Mayor of
the City of Detroit v. State of Michigan, 228 Mich. App. 386,
396, 579 N.W.2d 378 (1998). The second sentence “addresses

future services or activities,” Durant, 424 Mich. at 379,
381 N.W.2d 662, and “requires the state to pay the increased
necessary costs in full when it mandates new activities or
mandates activities at an increased level,” Judicial Attorneys
Ass'n, 460 Mich. at 598, 597 N.W.2d 113 (emphasis in
original).

*11  When analyzing the interplay between constitutional
provisions, such as these two provisions of the Headlee
Amendment, this Court must remain mindful of two basic
principles of constitutional construction.

First, every statement contained within
a state constitution must be interpreted
in light of the whole document.
Second, no fundamental constitutional
principle shall be construed so as

to nullify or substantially impair
another, all fundamental constitutional
principles being of equal dignity.

[ Durant v. Dep't of Education (On
Second Remand), 186 Mich. App.
83, 115, 463 N.W.2d 461 (1990),
remanded on other grounds 441 Mich.
930, 498 N.W.2d 736 (1993).]

As properly pointed out by my colleagues, the parties have
agreed that the proportion of total state spending that is
required to be paid under § 30 to units of local government,
as a whole, is 48.97 percent. Defendants indicate that this
1978-79 baseline percentage included the state’s provision of
both discretionary funding paid to local units of government
and funding specifically allocated to reimburse the units of
local government for the costs of pre-Headlee state mandates.

As previously noted, § 30 guarantees that the percentage
of the total state budget earmarked for local government
spending will not decline from the fiscal year 1978-1979
level. Thus, § 30 guarantees nothing more than the provision
by the state of a certain base level of funding, i.e., an amount
equivalent to the proportion of total state spending paid to
all units of local government, taken as a group, in effect in
fiscal year 1978-79. I would find that the first sentence of §
29, when read in conjunction with § 30, operates to protect
that portion of the overall 48.97 percent composed of funding
to reimburse local units of government for the necessary
costs of implementing state mandates that existed in 1978
and that pre-date the ratification of the Headlee Amendment.
The first sentence of § 29 accomplishes this purpose by
prohibiting the reduction of state spending with respect to
state-mandated activities and services in effect at the time the
Headlee Amendment was ratified. Judicial Attorneys Ass'n,

460 Mich. at 595, 603, 597 N.W.2d 113; Livingston Cnty.
v. Dep't of Management & Budget, 430 Mich. 635, 644, 425
N.W.2d 65 (1988).

The second sentence of § 29 “requires the state to fund
any additional necessary costs of newly mandated activities
or services and increases in the level of such activities
or services from the 1978 base year.” Judicial Attorneys
Ass'n, 460 Mich. at 595, 597 N.W.2d 113, quoting favorably

Mayor of the City of Detroit, 228 Mich. App. at 396, 579
N.W.2d 378. Section 30 contains no language guaranteeing
the exact composition of the funding, i.e., that the base level
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of funding guaranteed by § 30 must contain the same ratio
of discretionary funding to restricted funding as existed in
the 1978-79 fiscal year. Simply stated, there is nothing in
the language of either § 29 or § 30 that prohibits the state
from eliminating a state mandate and then shifting funds
formally allocated to the eliminated mandate to satisfy the
state’s obligation under the Headlee Amendment to fund
a new mandate or an increase in the level of a mandated
activity or service from the 1978 base year so long as the total
proportion of state spending paid under § 30 is not reduced by
the shifting of funds. Furthermore, as acknowledged by our
Supreme Court, the provisions of the Headlee Amendment do
not prohibit the reduction by the state of its financed portion
of any existing activity or service provided by a local unit
of government not required by state law, i.e., a service or
activity provided at the discretion or option of the unit of

local government. Livingston Cnty., 430 Mich. at 644, 648,
425 N.W.2d 65. In the absence of such a prohibition, and
to the extent that general and unrestricted revenue sharing
composed a portion of the total state spending in fiscal year
1978-1979, the state is free to shift or reallocation that general
and unrestricted revenue sharing paid under § 30 to fund
the necessary costs incurred by local units of government in
providing newly enacted state-mandated activity or service or
an increase in an existing mandated activity or service without
violating the scheme of the Headlee Amendment.

*12  I believe that such a view of the interplay between §§
29 and 30, as detailed above, best honors the voters' intent
neither to freeze legislative discretion to enact necessary
and desirable legislation in response to changing times
and conditions nor to permit state government unrestricted
discretion in its allocation of support for mandated activities
and services. Judicial Attorneys Ass'n, 460 Mich. at 601, 605,
597 N.W.2d 113.

For these reasons I would conclude that state funding
provided to units of local government for new or increased
state mandates under § 29 may be counted for purposes of §
30. Accordingly, I would grant summary disposition on Count
IV of plaintiffs' complaint in favor of defendants and grant
defendants summary disposition on all other counts.

Meter, J. (concurring in part/dissenting in part).
I concur with the majority of the lead opinion’s well-reasoned
analysis. I dissent, however, from the lead opinion’s analysis
of Count II of plaintiffs' complaint. As noted in the lead

opinion, Const. 1963, art. 9, § 30 provides that the “proportion
of total state spending paid to all units of Local Government,
taken as a group, shall not be reduced below that proportion in
effect in fiscal year 1978-79.” The term “Local Government”
is defined by Const. 1963, art. 9, § 33 as “any political
subdivision of the state, including, but not restricted to,
school districts, cities, villages, townships, charter townships,
counties, charter counties, authorities created by the state,
and authorities created by other units of local government.”
I would find that a Public School Academy (PSA) is neither
a “political subdivision of the state,” generally, nor a “school
district,” specifically, within the meaning of § 33 and, thus,
is not a species of local government for purposes of § 30.
Because a PSA is not a species of local government, state
spending paid to a PSA is not state spending paid to a unit of
local government and § 33 bars the state from classifying it
as such.

I. POLITICAL SUBDIVISION OF THE STATE

Plaintiffs argue that state funds disbursed to PSAs may not be
included in the State’s calculation of the proportion of total
state spending paid to units of local government, taken as a
group, under § 30. According to plaintiffs, funds disbursed
to PSAs may not be classified as spending paid to local
government because a PSA is not a political subdivision of the
state as that term was commonly understood by the ratifiers
of the Headlee Amendment in 1978. I agree.

A. PREVIOUS INTERPRETATIONS

Preceding the adoption of the Headlee Amendment, in OAG
1963-1964, No. 4037, our attorney general analyzed whether
a county drain district constituted a political subdivision of
the state for purposes of determining whether the state was
obligated to provide social security coverage for employees of
such a district. OAG 1963-1964, No. 4037, p. 1. The attorney
general described the “distinctive marks” of a political
subdivision of the state as follows:

The political divisions of the state
are those which are formed for the
more effectual or convenient exercise
of political power within the particular
localities. Originally, counties and
townships, in which a uniform state
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policy is observable, composed this
class almost or quite exclusively.
Then, as population became denser
in certain places, and there was
added to this common design a
special necessity for local government
different from that proper to more
rural districts, villages, towns and
cities were constituted, and, as these
were separated by their charters of
incorporation from the townships of
which they had before been part,
and absorbed their functions, they
also became political divisions. In
these institutions, therefore, must be
discovered the essential characteristics
of their class, and they will
be such common and prominent
features as have co-existed with these
organizations throughout their history,
and are not possessed by other bodies
of legislative creation which stand
outside of the same category. These
distinctive marks are, I think, that
they embrace a certain territory and
its inhabitants, organized for the public
advantage, and not in the interest of
particular individuals or classes; that
their chief design is the exercise of
governmental functions, and that to
the electors residing within each is, to
some extent, committed the power of
local government, to be wielded either
mediately or immediately, within their
territory, for the peculiar benefit of
the people there residing. Bodies so
constituted are not merely creatures
of the state, but parts of it, exerting
the powers with which it is vested
for the promotion of those leading
purposes which it was intended to
accomplish, and according to the spirit
which actuates our republican system.
They are themselves commonwealths;
and therefore are properly entrusted
with the sovereign power of taxation
to meet their own necessities. [OAG

1963-1964, No. 4037, p. 3 (internal
citation and block notation omitted).]

*13  The attorney general then opined that a county drainage
district was not a political subdivision of the state because the
drainage district could not operate as a body corporate where
it had no independent officers or its own drainage board,
because its chief end was not the government of persons and
things within its territory, but mere land improvement at the
expense of the land, either through general taxation or special
assessment, and because the electors of the district had no
voice in the corporate affairs of the district. OAG 1963-1964,
No. 4037, pp. 6-8.

Shortly after the adoption of the Headlee Amendment, this
Court analyzed whether Delta College, a community college
district organized under state law, was a political subdivision
of the state. People v. Egleston, 114 Mich. App. 436,
319 N.W.2d 563 (1982). This Court began its analysis by
summarizing the defining attributes of a political subdivision
of the state as follows:

The attributes which are generally
regarded as distinguishing a political
subdivision are its existence for the
purpose of discharging some function
of local government, its prescribed
area and its authority for self-
government through officers selected
by it. The term “political subdivision”
is both broad and comprehensive and
denotes any division of a state made by
the proper authorities for the purpose
of carrying out a portion of those
functions of the state which by long
usage and the inherent necessities
of government have always been
regarded as public. It is not necessary
that a political subdivision exercise
all the functions of the state, but is
sufficient if it is authorized to exercise
a portion of them. [Egleston, 114
Mich. App. at 440, 319 N.W.2d 563
(internal citations omitted).]
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With regard to the nature, structure and authority of a
community college district, this Court observed:

Const. 1963, art. 8, § 7 requires the Legislature
to provide by law for the establishment and financial
support of public community colleges to be supervised
and controlled by locally elected boards. The governing
body of the district is elected at large by the voters of
the district. The district is a body corporate which may
sue and be sued and may take, condemn, use, hold,
sell, lease and convey real property without restriction
as to location. MCL 389.103; MSA 15.615(1103). The
governing board has the power to make plans for, promote,
acquire, construct, own, develop, maintain and operate a
community college and a vocational-technical education
program. The board may borrow, subject to the provisions
of 1943 PA 202, as amended, such sums of money on
such terms as it deems desirable. It is authorized to
borrow money and issue bonds for the obligation incurred,
pursuant to MCL 389.122; MSA 15.615(1122) and MCL
389.126; MSA 15.615(1126). The district is specifically
granted authority to adopt “bylaws, rules and regulations
for its own government and for the control and government
of the community college district.” MCL 389.125; MSA
15.615(1125). The district is also empowered to do all
other things in its judgment necessary for the proper
establishment, maintenance, management and carrying
on of the community college. MCL 389.125(f); MSA
15.615(1125)(f). [Egleston, 114 Mich. App. at 440-441,
319 N.W.2d 563.]

This Court then concluded that a community college district
constituted a political subdivision within the plain meaning of
the term. The Court elaborated:

We view three factors as most
important in leading to the conclusion
that a community college district is
a “political subdivision” of the state

for purposes of MCL 750.255;
MSA 28.452. First, the governing
body of the district is responsible
only to its own electorate for its
management of the district. No
other political subdivision of the
state exercises authority over the
community college board. Second,

the Legislature explicitly granted the
board authority to adopt rules and
regulations for its own government
and for the control and government
of the district. Third, the district’s
borrowing power is broad and similar
to that of other political subdivisions of
the state. We think that a community
college district comes clearly within
the plain meaning of the term “political
subdivision”. [Egleston, 114 Mich.
App. at 441, 319 N.W.2d 563.]

B. CHARACTERISTICS OF A PSA

*14  The Legislature authorized the creation of PSAs in 1993
PA 362, which is commonly referred to as the charter schools
act. Council of Organizations and Others for Education about
Parochiaid, Inc. v. Governor, 455 Mich. 557, 560-561, 566
N.W.2d 208 (1997); MCL 380.501 et seq. Consistent with
our precedent, this Court must analyze Act 362 to ascertain
whether the Legislature imprinted PSAs with the “distinctive
marks” of a political subdivision of the state as identified in
OAG 1963-1964, No. 4037 and Egleston.

Act 362 conferred on PSAs the status of “limited purpose”
school districts. OAG 1995-1996, No. 6915, p. 204
(September 4, 1996); see also OAG 2003-2004, No. 7154,
pp. 121-122 (March 31, 2004). Our Legislature considers
PSAs to be school districts for the limited purpose of
receiving state aid to schools from the State School Aid
Fund. MCL 380.501(1). Our Legislature also conferred on
PSAs the designation of “public school,” “body corporate”
and “governmental agency.” MCL 380.501(1). “The powers
granted to a public school academy ... constitute the
performance of essential public purposes and governmental
functions of this state.” MCL 380.501(1). These powers
serve a local-government purpose, which is to implement
“the actual intricacies of the delivery of specific educational
services” to the students served by each respective PSA.
LM v. State of Michigan, 307 Mich. App. 685, 697, 862
N.W.2d 246 (2014). The students served by each authorized
PSA are primarily those students who reside within the
geographical boundaries of the body authorizing the PSA.
MCL 380.504(3). PSAs may be authorized only by the board
of a school district, the board of an intermediate school
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district, the board of a community college or the governing
board of a state public university. MCL 380.501(2)(a)(i)-(iv).

A PSA is organized as a nonprofit corporation under the
Nonprofit Corporation Act, MCL 450.2101, et seq. MCL
380.501(1); Council of Organizations, 455 Mich. at 565,
566 N.W.2d 208. The governing body of a PSA is not
elected at large by the voters of the geographic district
of the authorizing body; rather, the governing body of a
PSA is a board of directors composed of privately selected
members, upon whom the Legislature has conferred the status
of public officers who must “take the constitutional oath
of office for public officers under section 1 of article XI
of the state constitution of 1963.” MCL 380.503(11). The
authorizing body establishes by resolution “the method of
selection, length of term and the number of board members
of each public school academy subject to its jurisdiction.”
MCL 380.503(5). Additionally, a PSA may employ an
education-management corporation, with the approval of the
PSA’s authorizing body, to manage or operate the PSA or
provide administrative, managerial or instructive staff to
the PSA. MCL 380.503c; MCL 380.503(6)(k), (n). A PSA,
its incorporators, board members, officers, employees and
volunteers are covered by governmental immunity. MCL
380.503(8).

A PSA may not levy ad valorem property taxes or another
tax for any purpose, MCL 380.503(9), or charge tuition, MCL
380.504(2). A PSA may enter, however, into an “agreement,
mortgage, loan or other instrument of indebtedness” with
a third party. MCL 380.503b. It may borrow money and
issue bonds. MCL 380.504a(g). It may also “solicit and
accept any grants or gifts for educational purposes and to
establish or permit to be established on its behalf 1 or more
nonprofit corporations the purpose of which is to assist
the public school academy in the furtherance of its public
purposes.” MCL 380.504a(f). A PSA may enter into binding
legal agreements with persons or entities as necessary for
the operation, management, financing, and maintenance of
the public school academy and sue and be sued in its name.
MCL 380.504a(a), (d). Additionally, a PSA may “acquire,
hold, and own in its own name real and personal property, or
interests in real or personal property, for educational purposes
by purchase, gift, grant, devise, bequest, lease, sublease,
installment purchase agreement, land contract, option, or
condemnation, and subject to mortgages, security interests, or
other liens; and to sell or convey the property as the interests
of the public school academy require.” MCL 380.504a(b). A
PSA, “with the approval of the authorizing body, may employ

or contract with personnel as necessary for the operation of
the public school academy, prescribe their duties, and fix their
compensation.” MCL 380.506.

*15  Despite the powers and authority conferred by the
Legislature on PSAs, PSAs are under the ultimate and
immediate control of the authorizing bodies. Council of
Organizations, 455 Mich. at 573, 566 N.W.2d 208. The
authorizing bodies serve as the fiscal agent for each PSA,
and are invested with the power of oversight and the
ability to revoke a charter any time an authorizing body
has a reasonable belief that grounds for revocation exist.

MCL 380.502(2)(a), MCL 380.507(1)(d)-(h), (3); Council
of Organizations, 455 Mich. at 573, 566 N.W.2d 208.

Finally, the board of each of the authorizing bodies is either
publically elected or appointed by public bodies. The public
maintains control of the PSAs through the authorizing bodies.
Council of Organizations, 455 Mich. at 575-576, 566 N.W.2d
208.

C. A PSA IS NOT A POLITICAL
SUBDIVISION OF THE STATE

Based on the foregoing review of the structure, operations and
powers of a PSA, as set forth in Act 362, I would find that a
PSA lacks the distinctive “marks” of a “political subdivision
of the state” for purposes of § 33, and is therefore not a “local
government” for purposes of § 30.

First, a PSA has no direct electorate. A PSA is responsible to
its authorizing body for its management of the public school
academy and the provision of educational services. In turn,
the authorizing body is responsible to its electorate for the
degree of oversight the body exercises or fails to exercise
over the PSA to ensure the PSA operates within the terms of
its charter and under the law. Thus, the electorate within the
authorizing body’s geographical boundaries plays a less direct
role in the management of the body corporate of a PSA than
does the electorate in the management of the body corporate
of a political subdivision of the state.

Second, a PSA possesses a lesser capacity for self-governance
than other bodies corporate that are traditionally recognized
as political subdivisions. Each PSA is under the ultimate
and immediate control of its authorizing body, which our
Legislature invested with the powers to charter, to exercise
oversight over PSA operations, to revoke a charter when
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reasonable grounds for revocation exist, and to serve as the
fiscal agent for each PSA for purposes of the receipt of school
aid funds from the state.

The absence of these two crucial and distinctive “marks”
of a political subdivision sustains plaintiffs' position that a
PSA is not a local government for purposes of § 30. Given
the common characteristics of a political subdivision of the
state, as understood and recognized both before and after
the ratification of the Headlee Amendment, as reflected by
OAG 1963-1964, No. 4037 and Egleston, I can only conclude
that the great mass of the people who ratified the Headlee
Amendment would not have understood a PSA to be a
political subdivision of the state for purposes of § 33 and,
therefore, a local government for purposes § 30. Adair v.
Michigan, 497 Mich. 89, 101, 860 N.W.2d 93 (2014); CVS
Caremark v. State Tax Comm., 306 Mich. App. 58, 61, 856
N.W.2d 79 (2014). A PSA may be a component of a local

government, but it is not itself a “local government.” 1

II. SCHOOL DISTRICT

*16  Plaintiffs also argue that state funds disbursed to
PSAs may not be included in the State’s calculation of the
proportion of total state spending paid to units of local
government under § 30 because a PSA is not a “school
district” as the term was commonly understood by the ratifiers
of the Headlee Amendment in 1978. Again, I agree.

This Court has long recognized that a school district is a

political subdivision of the state. Nalepa v. Plymouth-
Canton Community School District, 207 Mich. App. 580,
586-587, 525 N.W.2d 897 (1994). This was the common
understanding at the time of the ratification of the Headlee
Amendment. As I have already noted, however, a PSA
lacks several crucial and distinctive “marks” of a political
subdivision and, thus, is not a political subdivision of the
state. If a PSA is not a political subdivision of the state,
then it cannot be a school district for purposes of § 33
or a local government for purposes of § 30. Thus, the
question becomes whether, by designating PSAs as “limited
purpose” school districts in MCL 380.501(1), the Legislature
intended to create a new species of school district for the
purpose of subjecting PSAs to an application of the Headlee
Amendment.

As previously noted, our Legislature conferred upon PSAs
the designation of limited-purpose school districts in MCL
380.501(1), which provides in part: “A public school

academy is a public school under section 2 of article
VIII of the state constitution of 1963, [and is a] school

district for the purposes of section 11 of article IX of

the state constitution of 1963.” Article 8, § 2 obligates
our Legislature to maintain and support a system of free
public elementary and secondary schools by providing for
and financing a system of free public schools. LM, 307 Mich.

App. at 697, 862 N.W.2d 246. Article 9, § 11 mandates
that “[t]here shall be established a state school aid fund
which shall be used exclusively for aid to school districts,
higher education, and school employees' retirement systems,

as provided by law.” Const. 1963, art. 9, § 11. Article
9, § 11 also embodies the Proposal A amendment and thereby
guarantees local schools districts funding at the minimum
level it provided in fiscal year 1994-95, or approximately

$5,000 per pupil. Const. 1963, art. 9, § 11; Durant v. State
of Michigan, 251 Mich. App. 297, 308, 650 N.W.2d 380
(2002). The limited-purpose designation is also conferred in

§ 3 of the School Aid Act of 1979. MCL 388.1603(7).

In MCL 380.501(1), the Legislature designated a PSA as a
“school district” for a single, specific constitutional purpose
—the receipt of state school aid funding. The Legislature

made no reference to the Headlee Amendment in MCL
388.1603(7). The Legislature did make clear, however, that
a PSA is a “public school,” a “body corporate” and “a
governmental agency.” MCL 380.501(1). The Legislature
also indicated that “[t]he powers granted to a public school
academy ... constitute the performance of essential public
purposes and governmental functions of this state.” MCL
380.501(1). The language employed in MCL 380.501(1)
clearly evinces that the Legislature knew how to make PSAs
school districts for limited constitutional purposes. The fact
that our Legislature did not expressly confer upon PSAs
the status of school districts for purposes of the Headlee
Amendment, generally, or for purposes of § 30, specifically,
is compelling evidence of the legislators' intent not to confer
such status. See Johnson v. Recca, 492 Mich. 169, 176 n.
4, 821 N.W.2d 520 (2012). Rather, the language used in
MCL 380.501(1) indicates that the Legislature intended to
confer school-district status on PSAs for the sole purpose of
receiving state aid to schools from the State School Aid Fund.
OAG 1995-1996, No. 6915, p. 204 (September 4, 1996). The
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Legislature did not intend to equate PSAs with school districts
as a general proposition.

*17  This conclusion is further supported by language within
Act 362, which distinguishes PSAs from school districts. For
example, MCL 380.503(9) provides in pertinent part:

A public school academy may not
levy ad valorem property taxes or
another tax for any purpose. However,
operation of 1 or more public school
academies by a school district or
intermediate school district does not
affect the ability of the school district
or intermediate school district to levy
ad valorem property taxes or another
tax.

In a similar vein, MCL 380.503a provides:

If a school district or intermediate
school district applies for and obtains
a contract to operate 1 or more
public school academies under this
part, the power of the school district
or intermediate school district to levy
taxes for any purpose under this act
is not affected by the operation of a
public school academy by the school
district or intermediate school district.
Revenue from taxes levied by a school
district or intermediate school district
under this act or bonds issued by a
school district or intermediate school
district under this act may be used
to support the operation or facilities
of a public school academy operated

by the school district or intermediate
school district in the same manner
as that revenue may be used under
this act by the school district or
intermediate school district to support
school district or intermediate school
district operations and facilities. This
section does not authorize a school
district or intermediate school district
to levy taxes or to issue bonds for
any purpose that is not otherwise
authorized under this act.

Additionally, a school district may authorize the organizing
of a PSA, must serve as the fiscal agent for each PSA
authorized by the school district and is invested with the
power of oversight and the ability to revoke a charter any
time the authorizing school district has a reasonable belief that

grounds for revocation exist. MCL 380.502(2)(a), MCL
380.507(1)(d)-(h), (3); Council of Organizations, 455 Mich.
at 573, 566 N.W.2d 208. These statutory provisions reflect
a clear intent by the Legislature to subordinate a PSA to its
authorizing school district, not to create a new species of
school district or a body corporate that is co-equal in the
hierarchy of local government with school districts.

For these reasons I would conclude that a PSA is neither a
“political subdivision of the state,” generally, nor a “school
district,” specifically, within the meaning of § 33 of the
Headlee Amendment and, therefore, is not a species of local
government for purposes of § 30. Accordingly, I would find
that plaintiffs were entitled to summary disposition on Count
II of their complaint. In all other respects, I concur with the
lead opinion.

All Citations

--- N.W.2d ----, 2019 WL 5588741

Footnotes

1 Plaintiffs also seek to enforce § 25 of the Headlee Amendment, Const. 1963, art. 9, § 25. However, § 25 of the
Headlee Amendment is an introductory paragraph to the Amendment that summarizes the revenue and tax

limits imposed on the State and local governments by the other provisions of the Amendment. Durant v.
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State of Michigan, 456 Mich. 175, 182-183, 566 N.W.2d 272 (1997); Waterford School District v. State Board

of Education (After Remand), 130 Mich. App. 614, 620, 344 N.W.2d 19 (1983), aff'd 424 Mich. 364, 381
N.W.2d 662 (1985). The introductory sentences found in § 25 are not intended “to be given the substantive
effect of creating specific rights and duties.” Waterford School District, 130 Mich. App. at 620, 344 N.W.2d 19.

2 Plaintiffs also alleged that the State improperly classified as § 30 state spending those funds paid to maintain
truck line roads. This allegation comprised the gravamen of Count III of plaintiffs' complaint. We dismissed
Count III without prejudice upon stipulation of the parties. Taxpayers for Michigan Constitutional Government,
unpublished order of the Court of Appeals, issued December 4, 2017 (Docket No. 334663).

3 At oral argument before the Court, plaintiffs withdrew their request for monetary relief for past shortfalls in
the State’s payments to local government in satisfaction of its § 30 revenue-sharing obligation.

4 Taxpayers for Michigan Constitutional Government v. State of Michigan, unpublished order of the Court of
Appeals, issued May 9, 2017 (Docket No. 334663).

5 www.michcongov.org, home page, accessed March 13, 2019.
6 For example, PSAs are not geographically limited, are not governed by an elected board and cannot levy

taxes.
7 The Headlee Amendment was ratified in 1978. Citizens Protecting Michigan's Constitution v. Secretary of

State, 503 Mich. 42, 103 n. 189, 921 N.W.2d 247 (2018). The Legislature authorized the creation of PSAs
in 1993. 1993 PA 362.

8 Council of Organizations dealt with a parallel question also arising under MCL 380.501(1), i.e., a challenge to

the constitutionality of the provision deeming PSAs to be “public schools” for purposes of Article 8, § 2 of
the state Constitution. The Supreme Court upheld the Legislature’s classification of PSAs as public schools.
See Council of Organizations, 455 Mich. at 571-584, 566 N.W.2d 208.

9 Because we conclude that PSA are school districts for purposes of calculating state aid under the Headlee
Amendment, we need not address the question whether a PSA constitutes some other “unit of local
government.”

10 Judge BORRELLO points out that not counting the costs of new services or activities toward the State’s
funding obligation could result in the State having to provide funds to local governments in excess of 48.97
percent of total spending. However, § 30 sets 48.97 percent as the floor, not the ceiling, of total state spending
to be provided to local governments. Moreover, the Headlee Amendment does not define any mechanism
by which a reduction of required local services or activities could be offset against the cost of new mandates.
And there is no evidence in the record that the State has ever defined or employed such a mechanism.

1 See also Paquin v. St. Ignace, ––– Mich. ––––, ––––, ––– N.W.2d ––––, 2019 WL 2931288 (2019) (Docket
No. 156823); slip op. at 9-10 (noting, albeit in a decision involving Const. 1963, art. 11, § 8, that it is irrelevant
whether an entity performs similar functions to that of a local government; to pass constitutional scrutiny, the
relevant question is whether the entity is itself a local government).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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EXECUTIVE SUMMARY
Infrastructure is the fundamental facilities and systems serving a country, state, county, township, or city and is necessary 
for its economy to function. Infrastructure includes roads, bridges, water and sewer systems, dams, transit, aviation, 
railways, energy and schools. Infrastructure is the foundation of our everyday lives and touches all parts of how we live, 
work and play in Michigan. It is the backbone of Michigan’s economy.

Quality infrastructure allows Michigan to be a frontrunner in various sectors including: research and development, 
manufacturing, farming, and tourism. Our transportation system (roads, bridges, transit, rail, etc.) allows Michiganders 
to travel to work every day, or Up North for summer weekends by the lake. Water systems deliver drinking water to our 
homes, communities, and businesses. School buildings provide a safe place for our children to learn. Sewer and treatment 
systems protect our neighborhoods from floods, and our lakes, rivers, and beaches from raw sewage, E. coli and other 
toxins. 

Unfortunately, most of Michigan’s infrastructure is old and outdated. In older Michigan cities, some systems date 
back to the late 1800s. For close to a decade the state suffered from a poor economy, resulting in Michigan under 
investing in infrastructure repairs and replacement. Imagine not changing your car’s tires for 10 years. Now we are faced 
with highways that are full of potholes, bridges that are being propped with temporary supports, sinkholes destroying 
homes, and beaches being closed due to contamination. In general, most investments during those years were a result 
of emergencies. Emergency repairs can be inconvenient, cause safety issues, and are more costly than doing routine 
infrastructure maintenance or replacement. 

Michigan residents, business owners, and policymakers must decide how much we value the personal and economic 
advantages that come from a modern, safe and efficient infrastructure network. The Michigan legislature took the first 
step in 2015 by increasing the investment in our transportation system, but much more needs to be done. The 21st 
Century Infrastructure Commission created by the Governor determined that an additional $4 billion annual investment 
is needed to maintain our infrastructure. The good news is there are solutions to Michigan’s infrastructure problems. We 
must support innovative policies, increase state funding, prioritize public health and safety, and be informed and vocal 
advocates for infrastructure. Maintenance and replacement must happen proactively instead of reactively. Just as you 
change your car’s oil regularly, we must replace pipelines, repair dams, fix bridges, and resurface roads as needs arise. 

This document was created to help Michigan understand the state of our infrastructure. As civil engineers, our daily focus 
is on roads, bridges, water and wastewater systems, our energy grid and more. Civil engineers plan, design, construct, and 
maintain our infrastructure networks. It is not only what we were trained and educated to do, it is our job and our passion! 
The ASCE-MI 2018 Report Card provides an opportunity to share that information with the public. This document is a 
snapshot for residents, businesses, and policymakers to engage in conversation about where we are and where we want to 
be. We hope that this information provides the insight needed to start that conversation.
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ABOUT THE INFRASTRUCTURE REPORT CARD
GRADING CRITERIA
ASCE-MI’s 2018 Report Card Committee is a group of dedicated civil 
and environmental engineers from Michigan, who volunteered their time 
to collect and analyze data, prepare, review, and revise each section, and 
develop the final Report Card. The committee worked with ASCE’s 
Committee on America’s Infrastructure and ASCE Infrastructure 
Initiative staff to provide Michigan with a snapshot of the state of our 
infrastructure, as it relates to us at home, and on a national basis. 

The Report Card Sections are analyzed based on the following eight criteria: 

CAPACITY Does the infrastructure’s capacity meet 
current and future demands? 

CONDITION What is the infrastructure’s existing and 
near-future physical condition? 

FUNDING What is the current level of funding from all 
levels of government for the infrastructure category as 
compared to the estimated funding need? 

FUTURE NEED What is the cost to improve the 
infrastructure? Will future funding prospects address the need? 

OPERATION AND MAINTENANCE What is the 
owners’ ability to operate and maintain the infrastructure 
properly? Is the infrastructure in compliance with 
government regulations?

PUBLIC SAFETY To what extent is the public’s safety 
jeopardized by the condition of the infrastructure and 
what could be the consequences of failure? 

RESILIENCE What is the infrastructure system’s 
capability to prevent or protect against significant 
multihazard threats and incidents? How able is it to 
quickly recover and reconstitute critical services with 
minimum consequences for public safety and health, the 
economy, and national security? 

INNOVATION What new and innovative techniques, 
materials, technologies, and delivery methods are being 
implemented to improve the infrastructure? 
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GRADING SCALE 
EXCEPTIONAL: FIT FOR THE FUTURE 
The infrastructure in the system or network is generally in excellent condition, typically new 
or recently rehabilitated, and meets capacity needs for the future. A few elements show 
signs of general deterioration that require attention. Facilities meet modern standards for 
functionality and are resilient to withstand most disasters and severe weather events. 

GOOD: ADEQUATE FOR NOW
The infrastructure in the system or network is in good to excellent condition; some 
elements show signs of general deterioration that require attention. A few elements exhibit 
significant deficiencies. Safe and reliable with minimal capacity issues and minimal risk. 

MEDIOCRE: REQUIRES ATTENTION
The infrastructure in the system or network is in fair to good condition; it shows general 
signs of deterioration and requires attention. Some elements exhibit significant deficiencies 
in conditions and functionality, with increasing vulnerability to risk. 

POOR: AT RISK
The infrastructure is in poor to fair condition and mostly below standard, with many 
elements approaching the end of their service life. A large portion of the system exhibits 
significant deterioration. Condition and capacity are of significant concern with strong risk 
of failure. 

FAILING/CRITICAL: UNFIT FOR PURPOSE 
The infrastructure in the system is in unacceptable condition with widespread advanced signs 
of deterioration. Many of the components of the system exhibit signs of imminent failure. F
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SOLUTIONS TO RAISE THE GRADE 
If Michigan is ready to improve our infrastructure, ASCE-MI has some suggestions to start 
raising the grade:

1. SUPPORT INNOVATIVE POLICIES:
Michigan needs to be a leader in preparing our infrastructure for 
the future. We are the nation’s gateway to Canada, the Great 
Lakes state (surrounded by 20% of America’s freshwater), 
and the home of the automobile. Through investment and 
modernization, we can lead the way. With the greatest 
concentration of the auto industry in the world, Michigan must 
be a leader in freight movement and autonomous vehicles.

To better understand the problems that Michigan’s 
infrastructure is facing, the state needs more and better 
data. As recommended by the 21st Century Infrastructure 
Commission, the Michigan legislature has proposed the 
creation of the Michigan Infrastructure Council (MIC), which 
will bring together policy experts, utility and infrastructure 
owners, regional representatives, finance experts, and statewide 
department directors to set up a statewide asset management 
system. This will ultimately lead to the development and 
publication of a 30-year integrated infrastructure strategy 
that will be updated every five years. The MIC will also include 
chairs from existing and future entities of the Michigan Public 
Services Commission, the Transportation Asset Management 
Council, and the Water Asset Management Council (a new 
council proposed by the Michigan legislature). The MIC 
will lead to greater insights into the condition of Michigan’s 
infrastructure, the challenges we face in maintaining our 
infrastructure, and will provide more strategic solutions. 

2. INCREASE STATE FUNDING:
The Michigan legislature took the first steps to increasing 
investment in our transportation network in 2015. To build 
on this action, the legislature must follow through and 
appropriate transportation funds in years 2019 to 2021 
as promised. Additionally, the Michigan Department of 
Environmental Quality is in the process of redesigning the 
Clean Water State Revolving Fund and Drinking Water 
Revolving Fund, both of which provide financial support to 

water systems through federal-state partnerships. 

ASCE encourages Michigan citizens to be vocal and reach 
out to elected officials to let them know Michigan needs 
consistent and reliable funding to maintain and improve our 
transportation and water infrastructure and not wait for our 
systems to fail.

3. PRIORITIZE PUBLIC HEALTH 
AND SAFETY:
“Safety First” must be the approach to all of Michigan’s 
infrastructure decisions. Integrated asset management is 
the critical first step in developing a foundation for safe 
and reliable infrastructure in Michigan. Asset management 
consists of continually inventorying and assessing the 
condition of Michigan’s infrastructure so smart investments 
can be made to improve public health and safety. 

Safety can further be improved by properly maintaining 
Michigan’s infrastructure. Emergency infrastructure repairs 
are more costly and can lead to property damage, injuries 
and fatalities. Regular maintenance requires sufficient 
and reliable sources of funding. Proactive investment in 
infrastructure yields savings down the line and ensures the 
health and welfare of Michiganders. Autonomous vehicles 
have the potential of significantly reducing vehicle crashes 
that result in injuries and fatalities.

4. BE INFORMED, BE VOCAL:
ASCE’s Michigan Section encourages you to learn more 
about your community’s infrastructure needs and how 
your tax dollars are being spent to improve the state’s 
infrastructure. Attend town halls or legislative events and 
get to know your elected officials. Use the Report Card for 
Michigan’s Infrastructure to effectively inform lawmakers 
and the public about where to direct limited resources and 
how to improve Michigan’s infrastructure. 
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DRINKING WATER
GRADE: D

SUMMARY
Michigan is nearly surrounded by the Great Lakes, which contain 21% of the world’s fresh water, 
and is served by multiple subsurface aquifers1. Yet certain drinking water system “owners” (e.g., 
municipalities) face scarcity concerns, contamination, and aging treatment/distribution systems that 
are not aligned with drinking water user needs. According to Public Sector Consultants (PSC) and 21st 
Century Infrastructure Commission reports, failure to adequately plan for and fund drinking water 
infrastructure could lead to major crises affecting millions of the State’s residents.  It is estimated that 
system owners in Michigan are underfunding system improvements for Safe Drinking Water Act 
(SDWA) compliance at between $284 to $563 million/year and this condition needs correction.

BACKGROUND 
Approximately 77% of Michigan’s population (9.9 million+/-) obtains their drinking water from the State’s 1,400+/- Community Wa-
ter Supply systems (CWS) with the balance supplied by Non-Community Water Supply (NCWS) systems or private wells - see Table 
1. Aquifer or surface sources are employed depending on access, quality, and capacity need. Supply systems typically consist of a water 
source, transmission, treatment, and distribution to each user – see Definitions.

TABLE 1: MICHIGAN DRINKING WATER SOURCES AND REGULATORY OVERSIGHT

WATER SOURCE, SUPPLY 
SYSTEM (OWNER)

COUNT % POP. 
SERVED

REGULATORY OVERSIGHT NOTES

Aquifer Wells (Private/ 
Agricultural owners)

Over 1.12 million 
wells

23% Michigan Department of Environmental Quality (MDEQ) 
oversight; local health department (LHD) permitting; minimal 
water treatment

CWS – Aquifer Source (Note 1) 1,341 systems 19% MDEQ oversight; review/approval of plans; significant water treatment
CWS – Surface Source (Note 1) 59 systems 58% MDEQ oversight; review/approval of plans; significant water treatment
NCWS (Note 2) 10,000+ systems Note 2 Primarily private owners serving 25+ people; MDEQ permit 

control with LHD oversight
TOTAL >1.12 million wells; 

~1,400 CWSs; 
10,000+ NCWS

100% MDEQ is primary State regulator for drinking water systems 
(Note 3)

1   Groundwater refers to all subsurface water in a saturated soil zone termed an aquifer, which contain sufficient permeable material to yield significant quantities to wells and 
springs. Per the USGS, groundwater with less than 1,000 milligrams per liter (mg/L) of dissolved solids is considered freshwater (potable) and the remainder is considered 
“saline” (requiring extended treatment before most uses).  27% of Michigan wells tap deep bedrock aquifers whereas 73% tap much shallower glacial aquifers.

R
EC

EIV
ED

 by M
SC

 7/17/2020 3:17:39 PM



INFRASTRUCTUREREPORTCARD.ORG/MICHIGAN—29

REPORT CARD FOR 
MICHIGAN’S
INFRASTRUCTURE20

18

Notes:
1. Municipalities and water authorities own approximately 50% of CWSs with balance owned by the State (e.g., prisons) or private 

entities (e.g., housing communities, apartment complexes, and universities). Only 65 CWSs equipped with water treatment; over 
232 CWSs purchase treated water from other treatment-equipped CWSs.

2. NCWSs typically owned by schools, restaurants, motels, campgrounds, churches, and others serving limited-use groups and are 
primarily supplied by wells; part-time head count not included in “% population served” column.

3. MDEQ responsible for establishing water quality standards, monitoring/assessing quality, reviewing/approving plans, testing with-
drawals for adverse impacts, other water/wastewater regulations.

In its latest 2010 report, the U.S. Geological Survey (USGS) reported that system owners in Michigan withdrew nominally 10,800 million 
gallons of water per day (mgd) split between groundwater (694 mgd) and surface water (10,106 mgd). Approximately 79% of the surface 
water came from the Great Lakes. Uses are shown in Figure 1. Much of the water used by thermoelectric power is for “once through” 
cooling and after minimal treatment is returned to surface water as “wastewater” versus being consumed; see the Wastewater Chapter.

FIGURE 1: TYPICAL DAILY WATER USE - MICHIGAN

 The Michigan SDWA (Public Act 399 of 1976) enacted the Federal SDWA (Public Law 93-523 of 1974) for primacy and cited the 
MDEQ as the primary state authority over the drinking water program (see Table 1, Michigan Rules R 325.10101 to R 325.12820, and 
Part 127, Act 368 (Public Health Code) also). 
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CAPACITY, CONDITION, AND PUBLIC SAFETY
Drinking water systems are considered critical in terms of public safety, regardless of the population served. Public safety is influenced by inlet 
water capability/quality, treatment adequacy, and transmission and distribution (T&D) performance metrics such as condition and capacity.

A.  WATER SOURCE AND SOURCE TREATMENT
CWSs treat incoming raw water, with larger volume systems using multi-step processes (e.g., coagulation, sedimentation, filtration and 
chlorination). Many also use membrane filtration, lime/soda ash dosing (e.g., softening groundwater), and iron removal with oxidation/
filtration to remove color, odor, arsenic, and impurities. Smaller volume systems tend to use simple screen filtration with corrosion 
inhibitors and disinfection additives. Well-based systems use little treatment beyond simple screening/softening and infrequently 
employ any quality monitoring. Larger CWSs possess significant underground T&D networks requiring both annual maintenance 
funds and periodic investment to replace/upgrade equipment. Michigan’s abundant water sources have resulted in few instances where 
wastewater is recycled back into a potable water source.

All but six of 59 CWSs using surface water (Table 1) withdraw water from a Great Lake or connecting channel. These sources have 
sufficient capacity for user needs with active management. The remaining six CWSs with treatment withdraw water from inland rivers 
and are more likely to face withdrawal limits or source contamination. With increasingly stringent regulations, many of these systems 
have reverted to groundwater to supplement or replace surface water.

B. SYSTEM TREATMENT 
Two treatment issues are prominent: (1) aging of existing equipment/processes; and (2) removing contamination caused by natural 
or anthropogenic substances (e.g., arsenic, nitrates, volatile organic compounds (VOCs)) or leaching from archaic piping/equipment 
(e.g., lead). Figure 2 addresses aging and treatment challenges. Many owners still employ dated treatment technologies.

FIGURE 2: DRINKING WATER SYSTEM CONTAMINATION AND AGING

 
Source: U.S. EPA
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Michigan communities such as Ann Arbor and Flint, Oscoda Township, and twelve other counties face the need to address contam-
ination, either via source switching or enhanced treatment. Hexavalent chromium, VOCs, trihalomethanes (from chlorine-based 
disinfection), 1,4-dioxane, natural radioactive materials, polyfluoroalkyl substances (PFAS), trihalomethanes, and arsenic are being 
found in local sources at levels approaching federal limits, challenging existing treatment. Clearly, the impact of lead-based piping and 
leaching caused by a source water switch in the City of Flint has raised awareness of water quality. 

C. SUPPLY SYSTEMS AND PIPELINES
Supply systems including transmission and distribution (T&D) pipelines account for most of Michigan’s built water infrastructure. 
Significant portions are well over 50 years old and beyond design service life, difficult to inspect/maintain, and located in corridors with 
other utilities/roadways. Within Detroit CWS alone, approximately 80% of its T&D was installed prior to 1940. Per the 2016 Michigan 
Infrastructure report, between 10 and 50 percent of the treated water is lost through leakage.

Booster pumping stations and storage are more likely to be maintained or replaced because, like treatment, they are accessible, dete-
rioration is apparent, and their failure results in more dramatic user impact. While treatment receives greater attention, piping, valves, 
and pumps perform important functions. T&D maintenance is commonly deferred, particularly when funds are strained due to other 
critical monetary needs. Water main breaks, low pressure, leakage from corrosion/impact, and isolation failures commonly accelerate 
T&D rehabilitation. Failures become more frequent with aging, as susceptible materials (e.g., unlined iron/steel) corrode or enable 
biofilm build-up - see Figure 2. A national database of water main breaks was not found; cursory source review for 2016 through 2017 
found many reported breaks in Michigan along with associated service outages and secondary damage (as compared to other states). In 
terms of water quality, Michigan was found to have fewer reported violations of federal water quality standards than average in a 2017 
report by the Natural Resources Defense Council (NRDC).

OPERATIONS AND MAINTENANCE (O&M)
While most CWSs have O&M budgets, user fees (in the form of water rates) are frequently insufficient to cover costs of replacing 
old equipment/processes. Too often, this equipment must reach a critical stage of deterioration approaching failure before being ad-
dressed, as budgets for preventive maintenance are insufficient. New regulations requiring disinfection byproduct (DBP) control, mi-
crobial/pharmaceutical removal, security, and on-line monitoring detecting contaminants at part-per-trillion levels intensify funding 
needs. Given public health impacts quickly created by loss of treatment events, owners must have emergency plans/budgets.

Some owners have implemented innovative technologies, more durable materials, periodic flushing, preventive valve maintenance, and 
more frequent inspection to extend service life. Technologies such as cathodic protection, ultraviolet purification, trenchless construc-
tion, and internal lining of existing piping have reduced excavations, outages, social disruption, and life cycle costs. 

Supply system rehabilitation should factor in life cycle cost of options with those for adjacent infrastructure (e.g., street replacement, 
storm/sanitary sewer rehabilitation, utility updating) at the same time. Use of asset management tools, geographic information system 
(GIS) mapping, and on-line monitoring are also best practices as cited in MDEQ’s required asset management guidelines and CWS 
reporting requirements (MDEQ, 2013 and MDEQ, 2017). 
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INVESTMENT AND FUNDING
Rehabilitation is typically funded on an as-required basis, compliance with regulations, and in response to failures/aging. Rising treat-
ment operating costs and insufficient user fees typically lead to funding gaps particularly when major rehabilitation or replacements 
are needed. Most system owners have recognized this and have begun investing in master planning, needs assessments, project devel-
opment, and accessing state/federal funds in response. 

In 2017, the EPA awarded a $100 million grant to MDEQ to fund drinking water upgrades in Flint. The funding, via the Water In-
frastructure Improvements for the Nation (WIIN) Act of 2016, enables Flint to replace nominally 18.000 lead service pipelines and 
make other critical infrastructure improvements. The Karegnondi Water Authority’s raw water system, supplying Lake St. Clair water 
to Genesee County, Flint, and other jurisdictions, is scheduled to begin delivery in 2017/2018 forming a robust regional water net-
work with the Great Lakes Water Authority. $35 million was also set aside for 2018 spending from the Michigan Infrastructure Fund 
although the amount allocated for Drinking Water investment is unclear. These investments are crucial to preserving water infrastruc-
ture, but proper oversight is needed to assure that planned results are achieved. 

Analysis of Michigan’s drinking water periodically occurs via the EPA Drinking Water Infrastructure Needs Survey  and Assessment 
(DWINSA). The SDWA requires that the EPA conduct this national survey every four years; 20 year capital funds for public systems 
eligible to receive Drinking Water State Revolving Fund (DWSRF) monies with need are defined. States like Michigan provide at least a 
20% match for federal funds received, into the DWSRF. Surveys were performed in 1995, 1999, 2003, 2007, and 2011; Michigan and 
other state’s needs have been found underfunded in each Survey. The last Survey in 2011 stated that the 20-year need for Michigan was 
nominally $13.8 billion (U.S. EPA, 2014), roughly aligned with Figure 3. Plans for 2019 funding have been requested by DWSRF man-
agement, focused on disadvantaged communities. In summary, some funding is being established for replacing Michigan’s drinking water 
infrastructure but at insufficient levels.
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FIGURE 3: 20-YEAR MICHIGAN INFRASTRUCTURE NEEDS 

 
*Source: U.S. EPA, 2013

Appropriated funding from DWINSA must be directed to projects fitting the EPA established “criteria of need.” Federal /matching state 
funds placed in the DWSRF yield low interest loans offered to qualifying owners for public system upgrades. Additional federal funds are 
envisioned in 2018 to address national shortfalls; Michigan’s shortfalls have ranged between $284 and $563 million per year (PSC, 2016). 

RESILIENCE AND INNOVATION
Michigan’s water infrastructure is subject to threats/stresses, including:

• Aging (including material degradation, dated treatment technology, leaching, biofilm buildup) 

• Pollution

• Depleted/threatened aquifers or surface water withdrawal restrictions

• Hazardous materials

• Reduced urban demand vs. locally expanded demand (e.g., bottling, irrigation, oil/gas recovery) with shifting land use

• Climate, source quality, and weather change.

In general, existing Michigan systems are not considered resilient given their relative age and onset of damage including corrosion and 
fatigue. However, Michigan’s significant fresh water sources can support future user needs as long as systems are properly managed 
and resiliency is improved. Owners should track national best practices and innovations such as those which reduce life cycle costs, 
improve on-line monitoring of key parameters and contaminants, increase resilience, and use treated wastewater to replace fresh 
water (e.g., industrial uses).
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RECOMMENDATIONS TO RAISE THE GRADE
Many but not all owners have completed master planning; the ability to secure funds and follow through on needed rehabilitation 
appears to be the more critical and missed step regardless. It is essential that each drinking water system be managed to: (1) prevent 
failures and lower life cycle costs, and (2) actively upgrade treatment to align with federal/state regulations and source water quality 
changes. System aging and importance mandate that adequate funding be secured and best practices be actively applied to maintain 
water quality/quantity.

Asset management inclusive of on-line monitoring is recommended for prioritizing rehabilitation in all private and public drinking 
water systems, aligned with MDEQ and LHD standards and changes imposed by natural and industrial contaminants, demand, and 
water availability (e.g., aquifer recharge, quality). A code to protect drinking water assets should be prepared by the MDEQ, Water 
Use Advisory Council, and stakeholders to ensure best practices consistent with the 21st Century Infrastructure Commission report 
are followed. Such a code must address shortfalls in current MDEQ oversight and owner practices, such as state Lead and Copper 
Rule (LCR) compliance, antiquated electronic data reporting, data mismanagement, and other concerns cited in EPA’s 2017 audit 
report. Such a code, with well-defined owner compliance requirements would greatly reduce the likelihood of emergency events 
such as the recent City of Flint water supply crisis.

Increased drinking water funding is clearly needed; state/local funds such as the DWSRF, green bonds, and user fees (increased 
where required) must first be investigated and aligned with owner needs before limited federal funds for drinking water infrastructure 
are pursued. Owners must continuously bring fiscal needs of source treatment and supply system aging to the forefront with 
politicians, lawmakers, and budget committees. Proper asset management with life cycle cost-based solutions should be used to 
secure resources and to establish priority system-related actions.

DEFINITIONS
Community water supply (CWS): water system that provides year-round service to not less than 25 residents or not less than 15 
living units, including municipalities, apartments, nursing homes, and mobile home parks.

Life cycle cost: The sum of initial capital and O&M costs over the expected or actual service life (selecting rehabilitation/
replacement based on least life cycle cost is desired). 

Non-community water supply (NCWS): water system that provides drinking or potable water to 25 or more persons at least 60 
days per year or has 15 or more service connections, including schools, restaurants, motels, campgrounds, and churches (divided into 
“transient” and “non-transient”).

On-line monitoring: Active detection of water flow, quality, and system performance, for leakage identification, quality deviations, 
and rehabilitation needs. 

Owner: State agencies, municipalities, water authorities, businesses, and private individuals who own and operate drinking water 
supply systems supplying either public or private users. See Table 1. 

Private water supply: system that serves one resident user/service connection (typically via well on-site with basic treatment prior to 
user supply); 25% of Michigan population is served via private supply systems.

Public water supply: Any system serving multiple users and which is not “private”, including CWSs, transient and non-transient 
NCWSs, and smaller Type III public supply systems.
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Supply system: Treatment and storage facilities and transmission and distribution (T&D) pipelines. Transmission conveys raw water 
(e.g., surface sources such as lakes and rivers and underground aquifers) to treatment. Treatment typically includes filtration, 
purification/softening, and disinfection process equipment. After treatment, distribution carries treated water directly to commercial 
and residential users or to storage (e.g., reservoirs, tanks, towers) for future use.

User: public, commercial, and individual consumers of drinking water (e.g., population served by system, collectively and individually).

SOURCES
American Society of Civil Engineers (ASCE), Economic Development Research Group, “Failure to Act: Closing the Infrastructure 
Investment Gap for America’s Economic Future”, 2016 Update.

ASCE, Committee on America’s Infrastructure, “2017 Infrastructure Report Card”, dated March 9, 2017. 

Information provided by United States Environmental Protection Agency (EPA), “The Safe Drinking Water Act (SDWA)”:  
https://www.gpo.gov/fdsys/pkg/USCODE-2010-title42/pdf/USCODE-2010-title42-chap6A-subchapXII.pdf or https://www.epa.gov/sdwa

Information provided by EPA, “Drinking Water Needs Survey, including 5th Report to Congress, EPA 816-R-13-006 (2013)”:  
https://www.epa.gov/ground-water-and-drinking-water

EPA, “Review of the Michigan Department of Environmental Quality, Drinking Water Program, 2016”, Final Report, dated October 24, 2017.

State of Michigan, Department of Environmental Quality (MDEQ), “Michigan Community Public Water Supplies”, dated January, 2016.

MDEQ, “Michigan Surface Water Sources”, dated November, 2016.

Information provided by MDEQ, “Drinking Water State Revolving Fund (DWSRF)”: https://www.epa.gov/drinkingwatersrf4.

MDEQ, “Annual Report on Capacity Development Program – FY 2015”, dated 2015.

MDEQ, “Annual Report on Capacity Development Program – FY 2016”, dated 2016.

Information provided by MDEQ, “Appendix A Violations for Michigan Water Systems”, dated June, 2016:  
http://www.michigan.gov/documents/deq/App_A_Violations_for_Michigan_Water_Systems_-_Community_531287_7.pdf.

MDEQ, “Asset Management Guidance for Submission to the Department of Environmental Quality”, dated August, 2017.

MDEQ, “Asset Management Guidance for Water Systems”, dated 2013.

Information provided by MDEQ, Office of Drinking Water and Municipal Assistance, Water Resources Division, and Water Well Registry: 
http://www.michigan.gov/deq/0,4561,7-135-3306_70583---,00.html and http://www.deq.state.mi.us/well-logs/.

NRDC, “Threats on Tap: Widespread Violations Highlight Need for Investment in Water Infrastructure and Protections”, dated 2017.

Public Sector Consultants, “Michigan’s Water Infrastructure Investment Needs”, Report for the Michigan Infrastructure and Transportation 
Association, dated April 12, 2016.

State of Michigan, 21st Century Infrastructure Commission, “21st Century Infrastructure Commission Report”, dated November 30, 2016.

State of Michigan, Water Use Advisory Council, “Final Report of the Water Use Advisory Council”, dated December 12, 2014.

Information provided by United States Geological Survey (USGS), Michigan Water Science Center: https://mi.water.usgs.gov/

USGS, “Estimated Use of Water in the United States in 2010”, Circular 1405, dated 2010.
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STORMWATER
GRADE: D-

SUMMARY
Michigan’s stormwater management system provides flood protection, improves the quality of life 
for residents, allows our businesses to operate safely and efficiently, provides for safe transportation, 
improves agricultural production, and extends the service life of roads, streets, and highways. 
Stormwater management impacts the water quality of streams, rivers and the Great Lakes which 
are a key component of Michigan’s economy. Currently, Michigan lacks a systematic approach to 
inventorying, operating and maintaining our stormwater infrastructure, and few communities have 
dedicated funding sources for stormwater systems. Recent implementation of asset management 
programs are exposing the deterioration of our stormwater infrastructure, and unless a funding 
source is dedicated, Michigan’s stormwater infrastructure/grade will continue to decline.

BACKGROUND
Michigan is home to more than 11,000 inland lakes, 51,000 miles of rivers, 6.5 million acres of wetlands, and more than 3,288 miles 
of freshwater coastline (the longest in the world). Additionally, Michigan has over 1,200 public beaches and over 1,400 public boat 
launches that support nationally recognized recreational opportunities. Stormwater management systems, by managing runoff and 
the associated pollutants from rainfall and snow melt, play an integral role in protecting and restoring these water resources. In fact, 
one in five of Michigan jobs is directly related to water resources. The state is increasingly reliant on freshwater resources to achieve 
economic development, tourism, and recreation opportunities. 

Historically, design criteria focused on conveying stormwater from developed areas quickly and efficiently downstream through 
large infrastructure systems. Stormwater best management practices become more prevalent in the 1980s to provide greater flood 
control and to improve stormwater runoff quality. Modern design criteria, by contrast, focuses on opportunities to manage rainfall 
where it lands through green infrastructure systems (e.g. infiltration, filtration, and volume reduction) while also addressing flood 
control and conveyance alternatives. 

Stormwater systems can include any combination of enclosed and open conveyance systems, underground and aboveground 
detention basins, and green infrastructure. Systems are owned and operated by cities, villages, townships, county road commissions, 
county drain commissioners, state and federal agencies, and a multitude of private entities. Michigan also has combined sewer areas, 
which are designed to collect everything from domestic sewage, to rainwater runoff, to industrial wastewater in the same pipe.  
Many lack adequate controls for wet-weather overflows, which result in untreated wastewater discharging to nearby bodies of water. 
To date, the total investment in eliminating uncontrolled Combined Sewer Overflows (CSOs) is estimated at $4 billion.
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Patterns in precipitation have also been changing across the Great Lakes Region and are evident in the increased frequency of extreme 
precipitation events that have occurred over the last decade. In August 2014, more than 6-inches of rainfall occurred in southeast 
Michigan over an 8-hour period resulting in over $1.8 billion in damages and a federal disaster declaration. Since 1900, total annual 
precipitation has increased by approximately 11 percent in the Great Lakes Region. Since 1958, the amount of precipitation falling in the 
heaviest 1 percent of storms has increased by 37 percent (Source: Great Lakes Integrated Sciences and Assessments).

CAPACITY AND CONDITION
MUNICIPAL AND PRIVATE SYSTEMS
Local municipalities are commonly the first line of defense regarding stormwater issues that arise within their jurisdictional 
boundaries; however, the majority of local governments lack adequate financial means to address these issues. Recent condition 
assessments for several Michigan communities revealed that up to one third of storm sewer systems require structural rehabilitation 
to maintain their function in future years.

Based on an urban population of 7.4 million (U.S. Census, 2010) and typical per-capita quantities of storm sewer assets in Michigan 
communities, our estimate for the total urban stormwater infrastructure in Michigan is as follows:

• 38,000 miles of storm sewer pipe

• 725,000 manholes

• 1.6 million inlets and catch basins

Using the industry standards of storm sewers and manholes being replaced, on average, every 120 years, and inlets/catch basins 
being replaced, on average, every 40 years, the approximate annual statewide cost to cycle out old stormwater infrastructure with 
new will likely range from $400 to $500 million per year. This includes only conventional infrastructure within urban systems and 
does not include privately-owned stormwater assets.

While much of the stormwater infrastructure described is focused on separate storm sewer systems, CSOs and the reduction of 
stormwater entering these CSOs are still high priorities in Michigan. Green infrastructure now plays a major role in addressing 
uncontrolled CSOs in Michigan because it leads toward multiple outcomes including: reduced treatment costs, basement backups, 
street flooding and untreated overflows into local waterways. Green infrastructure also beautifies and stabilizes neighborhoods. 
Focusing on reducing stormwater runoff volume into CSOs enhances the capacities of these systems and increases the CSOs ability 
to achieve water quality standards. 

PRIVATE DRAINAGE SYSTEMS
Private stormwater systems include catch basins and storm sewers under parking lots, minor storm sewers in residential areas outside 
of the right-of-way, and stormwater detention and retention ponds that are constructed to control peak flow rates. There is no asset 
management system in place to identify, track, and determine private stormwater system functionality or maintenance needs. This is 
largely due to lack of funding at the local level. 

In many cases, both public and private storm sewer systems do not have the capacity to safely convey rainfall for the 5-year or 10-
year rainfall event. 
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COUNTY DRAINAGE SYSTEMS
There are approximately 35,000 regulated county drains in Michigan, and more than 50 percent of the drains are open drains. More 
than 50 percent of the drains are over 75 years old, and more than 30 percent are over 100 years old. 

Open drains are estimated at 65 percent of the total mileage, with the remaining 35 percent representing enclosed (pipes and 
culverts) systems. Replacement value of open drains is assumed to be about $100/foot, and about $200/foot for enclosed systems.

Current maintenance practices for County Drainage systems are impacted by antiquated funding limitations set by the State’s Drain 
Code. Currently, only $1,400 on average is invested per mile of County Drain per year. However, estimates suggest that this is an 
underinvestment of 80 percent to 90 percent.

 The limited resources that County Drain Commissioners have are often dedicated to basic maintenance only, such as open drain 
mowing and service calls. 

STATE AND COUNTY ROAD SYSTEMS
According to MDOT, 9,668 miles of road are state owned, 21,200 miles are owned by municipalities, and 89,444 miles are under 
the jurisdiction of County Road Commissions. It’s estimated that approximately 80,000 miles of Michigan roads have linear 
drainage infrastructure. Typically, the drainage component of roadway projects is 5 to 15 percent of the total project cost. 

Limited transportation budgets result in challenges when addressing the underinvestment in Michigan’s transportation infrastructure, 
including stormwater management. Continued underinvestment in stormwater infrastructure for the transportation network 
exacerbates the challenges in improving the quality of the state’s water resources. 
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OPERATIONS AND MAINTENANCE
ASSET MANAGEMENT
Asset management provides an opportunity to manage infrastructure in a more cost-effective manner, based on condition 
assessment and desired outcomes. While Michigan is a national leader with a statewide asset management program for roads, 
stormwater infrastructure is typically left out. Michigan is now leading a program to align underground infrastructure with roads in a 
more comprehensive asset management program, something no other state is doing. 

Between 1982 and 2012, the total urbanized area in Michigan increased by nearly 50 percent. During the same time-period, the population 
increased by only 8 percent. This reveals that we are expanding the size of infrastructure without increasing revenue. In other words, land is 
being developed quickly, with a focus on subdivisions in urban fringe areas at the expense of urban cores. These newly developed communities 
require additional lane miles, drinking and sewer pipes, but lack the density of population to fully pay for the needed infrastructure expansion. 
Finally, with the addition of stormwater quality and quantity rules applying to urbanized areas, we have added more Best Management Practices 
(BMPs) to the developments. Adding these components to a development requires more inspection, maintenance, and system management in 
order to provide a well-functioning system. Maintaining these assets in the future will be more complex than it has been in recent decades.

RESILIENCE AND INNOVATION
Michigan has been a leader in development watershed management plans and programs that identify goals, objectives and actions to 
work towards achieving water quality standards and removing beneficial use impairments (BUIs) in local water resources.

Managing stormwater on a watershed basis to achieve local, regional and state environmental outcomes is critical to improving the state’s 
stormwater infrastructure systems. Opportunities may include simple policy changes within codes and ordinances to more elaborate 
partnerships that seek to align resources through principles of asset management for construction of stormwater management systems. 

Joint action and collaboration among jurisdictions to manage stormwater on a watershed basis is critical to strategically aligning 
financial and environmental objectives.

Michigan is behind other states with innovative materials and practices in stormwater infrastructure. Performance based 
specifications for new infrastructure are not required, which can shorten the actual service life of stormwater infrastructure.

INVESTMENT AND FUNDING 
STORMWATER ENTERPRISE FUNDS IN MICHIGAN
Michigan is far behind its neighbors in the development of enterprise funds (i.e. “utilities”) for municipal stormwater systems. This is largely due 
to legal precedent (Bolt v Lansing and Jackson County v City of Jackson) where stormwater utilities have been deemed “illegal taxes” under 
the Headlee Amendment of Michigan’s Constitution. This has prevented the spread of stormwater utilities in Michigan. Currently, over 1,600 
cities in the U.S. have a stormwater utility, while in Michigan, fewer than ten cities have one. Our neighboring states are far ahead of Michigan 
in establishing funding sources for stormwater: Ohio has 125 cities with a stormwater utility, Wisconsin has over 100, and Indiana has nearly 80. 

Although there is proposed legislation to enable the creation of stormwater utilities in Michigan, it will be necessary for that legislation 
to be fully enacted before there is a mechanism to provide a dedicated funding source for this vital component of our infrastructure.
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SAW GRANT PROGRAM
The State of Michigan, through the Michigan Department of Environmental Quality (MDEQ), has committed $450 million to 
allow communities to develop Asset Management Plans for stormwater and wastewater systems. Nearly 280 individual applications 
were received for Stormwater Asset Management Plans, totaling over $115 million in potential grant funding. Communities began 
developing these plans in early 2014, and the program should last through at least 2020 before the available funding is expended. 
Although the first round of Asset Management Plans were not due until May 2017, many communities are in the final stages of 
developing their Asset Management Plans; they have learned the following about their stormwater systems:

• Alarming budget gaps currently exist for stormwater systems since the vast majority of Michigan cities have no dedicated funding 
source. Current funding for stormwater often comes from the General Fund or the Road/Street Fund, both of which have other 
priorities. The funds are frequently diverted away from stormwater unless an emergency arises.

• Communities do not have funding or staffing to regularly inspect their storm sewer systems (as they do their wastewater 
collection systems). Because of this, public works staff are often unaware of where the next emergency will surface. Many 
communities have no rehabilitation/replacement programs for storm sewer systems.

• Deterioration forecast modeling for numerous Michigan communities has revealed that systems will begin to fail with increasing 
frequency unless more investment is made to systematically rehabilitate aging sewers (i.e. fixing cracks, replacing structurally 
deficient pipes, etc.). This problem is more acute for older communities where the average asset age is over 60 years. Although 
younger communities (recently-developed suburban areas) do not yet require immediate attention, they will age. Proactive asset 
rehabilitation and replacement programs will benefit all cities by reducing the frequency and cost of emergency repairs.

Several Michigan communities are exploring the concept of creating a stormwater utility as part of their SAW Grant budgets. These 
efforts have revealed that local property owners and businesses are generally amenable to a dedicated funding source for stormwater 
if that cost can be linked to demonstrated need and if property owners are charged based on their relative demands on the system. 
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RECOMMENDATIONS TO RAISE THE GRADE
Michigan is home to more than 11,000 inland lakes, 51,000 miles of rivers, 6.5 million acres of wetlands, and more than 3,288 miles 
of freshwater coastline (the longest in the world). However, the state and local jurisdictions lack a coordinated and collaborative 
approach to strategically invest in infrastructure improvements that support achieving sustainable state-wide high quality water 
resources. Michigan should take the following steps to raise the stormwater grade:

1. Establish a dedicated source of funding for stormwater systems. This funding source needs to support collaborative planning, 
design, construction and long-term maintenance. Without a consistent, reliable source of funding, stormwater systems and the 
quality of our water resources will continue to deteriorate. 

2. Integrate flexibility into regulatory programs for public agencies to address local stormwater challenges across jurisdictions. 
Stormwater systems are owned by multiple jurisdictions that lack integrated and collaborative planning mechanisms. Regulatory 
programs are also structured by jurisdiction, further reducing collaboration. Changing precipitation patterns also warrant a more 
holistic approach when addressing water resource challenges.

3. Amend the County Drain Code to increase the statutory spending limit. The limited resources that County Drain 
Commissioners have are often dedicated to basic maintenance only. Underinvestment is driven by a statutory spending limit of 
less than $1 per foot of drain per year without a petition meeting the requirements of the Drain Code or a resolution to exceed 
the maintenance limits from a municipality.

4. Align infrastructure improvements to achieve a sustainable future for our water resources. These improvements should 
include adopting principles of asset management across all infrastructure sectors, evaluating use of innovative materials, using 
performance based specifications, and securing multiple funding mechanisms. 

5. Strengthen collaboration and partnerships across multiple agencies and jurisdictions. Partnerships and collaboration are the 
cornerstone of integrated water resource management. While many partnerships were initially formed to address specific silo-
based topics or permit requirements, it is important for existing and new partnerships to strategically address all elements of water 
resource planning objectives.

SOURCES
The storm water grades are based on information provided by a variety of sources including:

• A survey of 54 different Michigan communities including City, County, State and local government councils 

• Governor’s 21st Century Infrastructure Commission

• Michigan Water Strategy

• Southeast Michigan Council of Governments

• County Road Commissions

• County Drain (Water Resource) Commissions

• Cities, Towns and Villages

• Urban communities

• Rural communities
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WASTEWATER
GRADE: C

SUMMARY
Michigan is a water wonderland. It is surrounded by four of the five Great Lakes, and the state’s 3,288 
miles of shoreline are fed by 11,000 inland lakes, 51,000 miles of river systems and 6,500,000 
acres of wetlands. It is essential that these valuable assets are protected, and our $15 billion water 
economy is sustained by proper operation, maintenance, and rehabilitation of our wastewater 
infrastructure. Most wastewater facilities and infrastructure are buried, leading to lower priority of 
both funding and maintenance. The old cliché out of sight, out of mind is too often the approach 
to managing wastewater infrastructure.

Michigan has been making great strides in asset management through their Stormwater, Asset 
Management, Wastewater (SAW) grant funding, but should allocate additional funding for secondary 
treatment and conveyance system repairs, according to the 2012 EPA Clean Water Needs Survey. 
The EPA estimates $690 million is needed for Michigan’s secondary treatment, and $702 million is 
needed for conveyance system repair/improvement needs.  Additionally, the Michigan Infrastructure 
Commission (MIC) Report suggests that public health and safety could benefit by providing a 
uniform, statewide sanitary code that helps ensure safely operating septic systems. A statewide 
sanitary code does not currently exist in Michigan as it does in most other states. 

BACKGROUND
On average, wastewater treatment facilities in Michigan are operating within their legal regulatory requirements. Operations and 
maintenance (O&M) staff are diligent in servicing and replacing equipment when needed. Effluent permit conditions are regularly 
met. However, many Water Resource Recovery Facilities (WRRFs) and virtually all the secondary treatment facilities in Michigan 
were built soon after implementation of the 1972 Clean Water Act. Many of these facilities are reaching their design 50-year service 
life and will require significant rehabilitation.

Approximately 30 percent of Michiganders are on septic systems and 130,000 (10 percent) of the State’s 1.3 million septic systems are 
likely experiencing operational problems.  Septic system failures often lead to untreated wastewater leaking into our soil and potentially into 
our groundwater.  In 2015, according to MDEQ data, there were 4,138 septic failures reported to local Michigan health departments.
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Historically, below-ground wastewater collection systems have received less attention than WRRFs and have only recently become 
a focus, particularly as sinkholes receive front page attention.  Municipalities are beginning to increase their condition assessments of 
sewer systems and assign a standardized rating.

The estimated number and type of wastewater conveyance treatment facilities located in Michigan include:

MICHIGAN WASTEWATER INFRASTRUCTURE INVENTORY
Municipal WRRF 247

Total WRRF 1,080
Lagoon System 232

Septic System [3] 1,300,000
RTB/CSO Facilities [8] 47

Miles of Sewer: 150,000

CONDITION
Several sanitary sewer condition data sets were consolidated to create the sample table below, which follow the NASSCO Pipeline 
Assessment and Certification Program (PACP) rating method. The miles of sewer analyzed in the table compose approximately 8 
percent of the total miles of sewer in Michigan.

  
LENGTH OF SANITARY SEWER
Length Percentage

PACP SCORE:

Good - 0, 1, 2 1,630 81
Fair - 3 253 13
Poor - 4 70 3
Failing - 5 53 3

TOTAL LENGTH: 2,006 MILES

While the data from this small sample size indicates that 81 percent of the sewers inspected were in acceptable condition, 
many wastewater operators have not incorporated proper asset management practices into their public works activities. Asset 
Management Plans are an effective and increasingly utilized means for evaluating the condition of infrastructure. For those 
communities with a WRRF, Asset Management Plans are now a requirement of their National Pollutant Discharge Elimination 
System (NPDES) permit.  As these assessment plans are prepared, actual conditions will become more apparent.
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CAPACITY
Capacity is the amount of liquid (hydraulic capacity) and waste constituents (treatment capacity) the infrastructure can safely 
convey and treat. Almost all WRRFs in the state can effectively convey and treat dry weather flow. However, the same is not true 
for peak flow capacity when rainwater migrates into the collection system during wet weather events via infiltration and inflow.

According to the Michigan Department of Environmental Quality (MDEQ) CSO, SSO, and RTB 2015 Annual Report, Michigan 
has seen some varying amounts of CSO/RTB events from 2009-2015, with a peak occurring in year 2011, the year coinciding with 
the most rainfall. Combined sewer overflow (CSO) events occur when wastewater and stormwater drain into the same treatment 
system. Many of the state’s sewer systems can experience capacity issues following heavy rain events, resulting in overflows.  
Deficient capacity has the potential to discharge untreated wastewater into our waterways, which makes it a key objective for the 
MDEQ to reduce these discharge events.

  Source: MDEQ CSO SSO RTB 2015 Annual Report 

 Source: MDEQ CSO SSO RTB 2015 Annual Report
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The total number of basement flooding events, which may also indicate capacity restriction, are occurring more frequently.  Tens of 
thousands of basements flooded in Southeast Michigan during storms on May 26, 2011 and again on August 11, 2014. The frequency 
of extreme rain events, defined as greater than two inches in a single day, have increased by 89 percent between 1964 and 2013 and 
brings with it the increased risk of public health and safety concerns due to untreated wastewater discharges.

In recent years, an average of 5,750 Olympic sized swimming pools of untreated sewage flowed into Michigan waterways. Sixty-four rivers 
that drain 84 percent of Michigan’s Lower Peninsula tested positive for human sewage. Nearly 25 percent of beaches experienced closures 
in 2015 and 20 percent of beaches in Michigan do not meet public health protection standards. In 2015, there were 324 reported CSO 
events discharging 16,205 million gallons of partially treated sewage. NPDES permit violations can result from facilities operating outside of 
their permit limitations. Within the last three years, there were 1,770 NPDES permit violations in the state of Michigan.

PERMIT VIOLATIONS 
WITHIN LAST 3 YEARS

PERMIT STATUS

TOTALAdmin. 
Continued

Effective Expired Not Needed Terminated

Permit  
Type:

Associated 
Permit Record:

-- -- 2 -- -- 2

General Permit 
Covered Facility:

1 577 371 -- 34 983

NPDES 
Individual Permit:

1 299 232 1 252 785

TOTAL: 2 876 605 1 286 1770
Source: EPA Echo 1-17-2017

INVESTMENT AND FUNDING
Inadequate and inconsistent information on the condition of wastewater infrastructure and resources prevents system managers 
from developing sustainable funding models. In most cases, utility rate revenues do not adequately provide enough funding for 
all cost considerations of those utilities, most notably capital improvement and asset replacement costs. Investing in water and 
sewer infrastructure leads to lower maintenance and operation costs and supports the economy. According to the 21st Century 
Infrastructure Commission Report, every dollar spent on water and sewer assets can return up to $2.03 in revenue.

Between 2010 and 2014, Michigan had the lowest national average annual state and local capital spending, which was an average 
of 6.4 percent of total expenditure annually between those years. Currently, Michigan has an estimated $800 million annual gap 
in water and sewer infrastructure needs, compiled from decades of deferred maintenance and a lack of knowledge on the condition 
of our wastewater-related assets. Furthermore, it is estimated that $25 million of state funds should be allocated annually for 
immediate public health risks and environmental emergencies due to failing wastewater infrastructure and $780 million annually to 
upkeep failing septic systems that are approaching their 25-year design life.

The State Revolving Fund (SRF) program awards approximately $200 million annually in low interest loans for renovation projects. 
The five-year SAW grant program, initiated in 2013, is providing $450 million in grant funding of up to $2 million per community to 
help fund the development of Asset Management Plans and the resulting facility replacement expense. As the SAW program closes, 
it is estimated that another $400 million should be invested at a rate of $80 million a year for five years to revamp the SAW grant 
program, by providing additional funding to assist wastewater utilities that have not yet established asset management plans. These 
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updates should ensure the condition assessments and asset management plans are developed in a manner that enables consistent 
reporting in a statewide asset management database system.

FUTURE NEED
Future need of wastewater collection and treatment systems can be represented as the projected amount of capital and rehabilitation 
investments which are needed to provide a safe, efficient, and dependable level of service. This can include wastewater treatment plant 
expansion and upgrades, sanitary sewer rehabilitation or replacement, expanded sanitary sewer service areas, and repair of failing septic systems. 

According to the Clean Water Needs Survey for 2012 published by the EPA, Michigan has a projected need of $2.077 billion to 
bring its wastewater collection, wastewater treatment, and stormwater systems to a dependable level of service.  This equates to 
about $208 per person.

 
                   Source: CWNS 2012

 

As indicated in the 2012 CWNS, essentially one third of the need is for treatment facilities and two-thirds for collection/conveyance 
systems. As permit required condition assessment continues, wastewater infrastructure needs and funding requirements will become 
much more apparent.
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INNOVATION
In response to aging facilities, retiring workforce, reduced funding, and other factors, the National Association of Clean Water 
Agencies (NACWA), Water Environment Federation (WEF), and Water Environment & Reuse Foundation formed a joint work 
group to assess how to address these problems.  The concept of Water Resources Utility of the Future (UOTF) grew from that 
effort.  A UOTF focuses on the potential products that can be produced or resources that can be recovered.  The most common 
are nutrients, energy, and water.  These organizations worked with wastewater agencies to create the Leaders Innovation Forum for 
Technology (LIFT), which is conducting technology evaluations and many other activities to promote and implement innovation.

Within the State of Michigan, the Water Resources Division of the MDEQ issued a grant to the Michigan Water Environment 
Association to assist with the development and implementation of recycling metrics for the wastewater community.  This effort 
resulted in a one of a kind summit to introduce the UOTF concept, establishing benchmarks, and conducting the state’s first energy 
survey of wastewater treatment plants.

More wastewater treatment facilities in Michigan are now utilizing cutting edge technologies, such as biogas energy generation and 
combined heat and power, to re-use wastewater and bio-solids to promote energy reduction and recovery. 

RESILIENCE
Resilience of wastewater treatment facilities and collection systems is imperative to public health and safety as these systems 
protect the environment and are relied upon daily by millions of users.

In Michigan, resilience is mandated statutorily and built into each WRRF located within the state. This includes: process and 
equipment redundancy, dual power source or back-up emergency power generation, and construction of pumping and treatment 
facilities above the 100-year floodplain elevation.  Each of these measures are part of the design process and/or the construction 
permit review process.  Additionally, materials resilient to wear and corrosion, such as stainless steel, ductile iron, HDPE, 
polyethylene encasement, and similar measures are commonplace.
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RECOMMENDATIONS TO RAISE THE GRADE
1. Create a uniform, statewide sanitary code that helps ensure safely operating septic systems.
2. Ensure that condition assessments and asset management plans are developed in a manner that enables consistent reporting in a 

statewide asset management database system.
3. Allocate $25 million of state funds annually for immediate public health risks and environmental emergencies due to failing 

wastewater infrastructure.
4. Allocate $780 million annually to upkeep failing septic systems that are approaching their 25-year design life.
5. Invest another $400M at a rate of $80M/year for five years to revamp the SAW grant program by providing additional funding 

to assist wastewater utilities that have not yet established asset management plans.

DEFINITIONS
Combined Sewer Overflow (CSO) - An event resulting from combined storm and sanitary sewers being unable to accommodate the flow 
because of an exceeding of their capacity and untreated sewage is discharged into the environment prior to reaching sewage treatment facilities.
Sanitary Sewer Overflow (SSO) – An event where untreated sewage is discharged from a sanitary sewer system into the 
environment prior to reaching sewage treatment facilities.
Water Resource Recovery Facility (WRRF) – Traditionally known as a wastewater treatment plant; facility that provides physical, 
biological, and chemical treatment of wastewater to remove contaminants prior to discharging waters into the environment. 
Clean Water Act of 1972 – The primary federal law in the United States governing water pollution; establishes the basic structure for 
regulating discharges of pollutants into waterways and regulating quality standards for surface waters.
Retention Treatment Basin (RTB) – Facility that receives excess combined sewage flow during wet weather events where the 
sewage is stored, screened and/or settled, and disinfected prior to discharge.
National Association of Sewer Service Companies (NAASCO) – Organization that set industry standards for the assessment, 
maintenance, and rehabilitation of underground infrastructure.
National Pollutant Discharge Elimination System (NPDES) – Permit program created in 1972 by the Clean Water Act that helps 
address water pollution by regulating point sources that discharge pollutants to waterways.

SOURCES
Information provided by the Michigan Water Environment Association (MWEA).
Information provided by the Michigan Department of Environmental Quality (MDEQ).
The State of Michigan, 21st Century Infrastructure Commission Report, dated November 2016.
The ASCE Michigan Section, Michigan Infrastructure Report Card, dated 2009.
The MDEQ, 2015 Statewide Failed Sewage System Evaluation Summary Report, dated August 2017.
The MDEQ, SSO/CSO and RTB Discharge Annual Report, dated 2015.
The EPA, Clean Water Needs Survey, dated 2012.
Information provided by the EPA, ECHO Enforcement and Compliance History: https://echo.epa.gov/
Information provided by the MDEQ, RTB/CSO Permit Search: http://www.deq.state.mi.us/csosso/
The Natural Resources Defense Council, Report on Extreme Storms in Michigan, dated December 2014.
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Established in 1916, the ASCE Michigan Section is one of the largest and most active Sections 
maintaining over 2,200 members. There are 5 active Branches in Michigan including the 
Northwest, Western, Southwest, Lansing/Jackson, and Southeast. Civil Engineers in Michigan 
join ASCE to develop leadership skills, enhance their knowledge of the latest technology and 
engineering practices, and to network with other civil engineering professionals. The ASCE 
Michigan Section promotes the profession by offering annual scholarships to deserving students 
pursuing a career in Civil Engineering. The Section also co-hosts an annual Michigan Infrastructure 
Conference to advance the knowledge of its members and to honor outstanding individuals and 
projects. ASCE Members advocate for infrastructure and environmental stewardship which will 
lead to a better quality of life for all Michiganders.

ASCE MI SECTION BOARD:
President: Melinda L. Bacon, PE
President Elect: Christopher Owen, PE
Vice President: Jacob A. Rushlow, PE
Treasurer: Tim Bradshaw, PE, CFM
Secretary: Andrew S. Rossell, PE
Past President: Steven M. Waalkes, PE
Executive Director: Ronald Brenke, PE
MI Region 3 Governor: Therese R. Kline, PE
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Every four years, the American Society of  
Civil Engineers (ASCE) publishes The Report 
Card for America’s Infrastructure, which grades 
the current state of national infrastructure  
categories on a scale of A through F. Since 1998, 
America’s infrastructure has earned persistent  
D averages, and the failure to close the invest-
ment gap with needed maintenance and 
improvements has continued. When the next 
Report Card for America’s Infrastructure is 
released in 2017, it will provide an updated look 
at the state of our infrastructure conditions, but 
the larger question at stake is the implication of 
D+ infrastructure on America’s economic future. 

The Failure to Act report series answers this 
key question — how does the nation’s failure 
to act to improve the condition of U.S. infra-
structure systems affect the nation’s economic 
performance? In 2011 and 2012, ASCE released 
four Failure to Act reports in a series covering  
10 infrastructure sectors that are critical to the 
economic prosperity of the U.S.

These reports were followed by a fifth,  
comprehensive final report, Failure to Act: The 
Impact of Infrastructure Investment on America’s 
Economic Future, which addressed the aggregate 
economic impact of failing to act in more than 
one sector. The purpose was to provide an  
aggregate analysis of the economic implications 
for the U.S. of continuing its current investment 
trends in multiple infrastructure categories.

Failure to Act: Closing the Infrastructure  
Investment Gap for America’s Economic 
Future is an update to the Failure to Act com-
prehensive report; it addresses the current 
infrastructure gaps between today’s needs and 
investment and how they will affect the future 
productivity of industries, national competi-
tiveness, and future costs to households. 

★|ABOUT FAILURE TO ACT

 ★ Aviation
 ★ Bridges
 ★ Drinking Water
 ★ Electricity1

 ★ Inland Waterways
 ★ Ports
 ★ Commuter Rail2

 ★ Roads
 ★ Transit
 ★ Wastewater

10 INFRASTRUCTURE SECTORS 
CRITICAL TO THE ECONOMIC  
PROSPERITY OF THE U.S.

 ★ Maintaining or rebuilding 
existing infrastructure that 
currently needs repair or 
replacement; and

 ★ Building new infrastruc-
ture to service an increasing 
population that will reach 
380 million by 2040,3 and the 
expanded economic activity 
and infrastructure use result-
ing from this growth and 
added demands.

THE FAILURE TO ACT SERIES  
ANALYZES TWO TYPES OF  
INFRASTRUCTURE NEEDS:
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The economic stakes of America’s infra-
structure systems are high because its 
condition can either help or hurt the 
productivity of the economy. Poor infra-
structure affects business productivity as 
well as every sector and region of the U.S. 
because when one part of the infrastructure 
system fails, the impact can spread through-
out the system and economy. The U.S. 
economy relies on low transportation costs 
and the reliable delivery of clean water and 
electricity to businesses and households to 
offset higher wage levels and costs.

Failure to Act shows that business costs 
and, therefore, prices will increase if sur-
face transportation systems worsen, ports, 
airports and inland waterways become 
outdated or congested, and if water, waste-
water and electricity infrastructure systems 
deteriorate or fail to keep up with chang-
ing demand. Greater costs to transport the 
wide array of imported goods that supply 
domestic manufacturers and rising costs 
for exports will affect our ability to com-
pete in global markets for goods produced 
in the U.S. Irregular delivery of water and 

EXECUTIVE SUMMARY

Infrastructure is the backbone of the U.S. economy and a 

necessary input to every economic output. It is critical to 

every nation’s prosperity and the public’s health and welfare. 

Each Failure to Act study demonstrates that deteriorating 

infrastructure, long known to be a public safety issue, has a 

cascading impact on our nation’s economy, impacting busi-

ness productivity, gross domestic product (GDP), employment, 

personal income, and international competitiveness.
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wastewater services and electricity will make 
production processes more expensive and divert 
household disposable income to these basic 
necessities. Increased reliance on electricity to 
support modern data-driven systems and indus-
tries is particularly important when the cost of 
service outages and interruptions is considered.

The cost of deteriorating infrastructure 
takes a toll on families’ disposable household 
income and impacts the quality and quantity 
of jobs in the U.S. economy. With deteriorat-
ing infrastructure, higher business costs will be 
incurred in terms of charges for services and effi-
ciency, which will lead to higher costs incurred 
by households for goods and services due to the 
rising prices passed on by businesses. For exam-
ple, travel times will lengthen with inefficient 
roadways and congested airports and airspace, 
and out-of-pocket expenditures to households 
and business costs will rise if the electricity grid 
or water delivery systems fail to keep up with 
demand. Goods will be more expensive to pro-
duce and more expensive to transport to retail 
shelves for households or to business customers. 
Business-related travel, as well as commuting and 
personal travel, will also become more expen-
sive and less reliable. As a consequence, U.S. 
businesses will be more inefficient. As costs 
rise, business productivity falls, causing GDP 
to drop, cutting employment, and ultimately 
reducing personal income. The result of these 
effects will be a reduction of disposable income 
and reduced spending for consumer goods and 
services, which will further exacerbate business 

impacts. From 2016 to 2025, each household 
will lose $3,400 each year in disposable income 
due to infrastructure deficiencies; and if not 
addressed, the loss will grow to an average of 
$5,100 annually from 2026 to 2040, resulting 
in cumulative losses up to almost $34,000 per 
household from 2016 to 2025 and almost $111,000 
from 2016 to 2040 (all dollars in 2015 value).

Over time, these impacts will also affect 
businesses’ ability to provide well-paying jobs, 
further reducing incomes. If this investment 
gap is not addressed throughout the nation’s 
infrastructure sectors by 2025, the economy 
is expected to lose almost $4 trillion in GDP, 
resulting in a loss of 2.5 million jobs in 2025.

Moreover, workers who are employed will 
earn lower wages, and in the long term, many 
higher paying jobs in technology and other  
leading sectors will be replaced by jobs that  
fulfill needs brought on by the inefficiencies  
of deteriorating infrastructure. 

Closing each infrastructure investment gap 
is possible, and the economic consequences 
caused by these gaps are avoidable with invest-
ment. The economic analysis of this report 
indicates that our nation’s inland waterways and 
marine ports, electricity infrastructure, airports, 
as well as water and wastewater infrastructure 
have all shown some modest improvement or 
been stable since the previous reports. However, 
this is not the case with for the surface transpor-
tation investment gap which has increased since 
the prior studies. While the physical condition of 
America’s road pavement and bridge structures 
has improved, roadway congestion continues to 
increase over time, and the condition of America’s 
public transportation facilities and equipment 
continues to decline. While some of the infra-
structure investment gap are showing modest 
signs of improvement, and the overall U.S. invest-
ment funding gap is still quite substantial, and 
the negative economic consequences of insuffi-
cient investment continue to be a significant drag 
on economic productivity. With the failure to 
close the infrastructure investment gap, the eco-
nomic consequences will grow as well.

The cost of deteriorating infrastructure 
takes a toll on families’ disposable 
household income and impacts the quality 
and quantity of jobs in the U.S. economy....  
From 2016 to 2025, each household will 
lose $3,400 each year in disposable 
income due to infrastructure deficiencies
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Business Sales 

2016–2025  $2,212  $896  $1,399  $625  $1,252  $7,038

2026–2040  $8,152  $5,907  $2,024  $2,397  $4,239  $29,292  

GDP 

2016–2025  $1,167  $508  $819  $337  $784  $3,955 

2026–2040  $1,981 $3,215 $1,071 $1,073 $2,003 $14,201  

Jobs 

2025  1,052,000 489,000 102,000 257,000 440,000 2,546,000

2040  473,000 956,000 242,000 494,000 1,153,000 5,809,000

Investment Funding Gap—2016 through 2025 

Total Needs  $2,042  $150  $934  $157  $37  $3,320 

Funded  $941  $45  $757  $115  $22  $1,880 

Funding Gap  $1,101  $105  $177  $42  $15  $1,440 

Investment Funding Gap—2016 through 2040 

Total Needs  $7,646  $204  $2,458  $376  $112  $10,796 

Funded  $3,312  $52  $1,893  $288  $69  $5,614 

Funding Gap  $4,334  $152  $565  $88  $43  $5,182 

TABLE 1 ★  Losses to the National Economy Due to Infrastructure Investment Gaps  
(All values are in billions of constant 2015 dollars)4,5,6,7

 
NOTE The total economic impacts caused by the gap are listed by sector. Note that the economic impacts are based on each specific sector 
and the research and modeling by sector developed in the initial Failure To Act reports and adjusted based on the gap from 2016–2040. 
As these impacts do not related to the investment gaps across infrastructure systems is not totaled. However, projected cumulative 
economic effects of the gaps in all sectors are presented in the aggregate section. All year totals in constant 2015 value. However, job 
totals are a single year impacts for 2025, not cumulative totals.
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CLOSING THE INFRASTRUCTURE

     INVESTMENT GAP
FOR AMERICA’S ECONOMIC FUTURE

WHAT POOR INFRASTRUCTURE MEANS TO YOU
Poor roads and airports mean travel times  
increase. ➽ An aging electric grid and inadequate 
water distribution make utilities unreliable.  
➽ Problems like these translate into higher costs 
for businesses to manufacture and distribute  
goods and provide services. ➽ These higher costs,  
in turn, get passed along to workers and families.

IMAGINE WHAT $3,400 COULD BUY YOUR FAMILY EVERY YEAR

FAILURE  
TO ACT

➽ We’ve only been paying 1/2 
of America’s infrastructure  
bill leaving an investment 
funding gap that hurts the  
U.S. economy, businesses, 
workers and families.

GOING ON A FAMILY  
VACATION 

STARTING A  
COLLEGE FUND

BUYING A NEW  
COMPUTER & PHONE

DOING A HOME  
RENOVATION PROJECT

COST TO U.S. GDP LOST BUSINESS SALES LOST JOBS

$3.9 
   TRILLION BY 2025

$3.9 
   TRILLION BY 2025

$7 
   TRILLION BY 2025

$7 
   TRILLION BY 2025

COST TO FAMILIES

   $3,400 
   PER YEAR

   2.5 
    MILLION JOBS IN 2025

   2.5 
    MILLION JOBS IN 2025

   $3,400 
   PER YEAR
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➽ Our nation’s infrstructure bill is OVERDUE, and that’s costing  
every American family $9 EACH DAY. If we invest $3 MORE A DAY per 
family until 2025, we could eliminate the costly investment gap. 
LET'S CLOSE THE GAP AND INVEST IN AMERICA’S FUTURE. 

AMERICA’S 2016–2025 INFRASTRUCTURE NEEDS

$22 BILLION FUNDED

$15 BILLION UNFUNDED
59%

FUNDED

$115 BILLION FUNDED

$42 BILLION UNFUNDED
73%

FUNDED

81%
FUNDED

$757 BILLION FUNDED

$177 BILLION UNFUNDED

30%
FUNDED

$45 BILLION FUNDED

$105 BILLION UNFUNDED 46%
FUNDED

$941 BILLION FUNDED

$1.1 TRILLION UNFUNDED
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METHODOLOGY1

The Failure to Act reports prepared in 2011 and 2012, compare 

the current and projected needs for infrastructure investment 

against the national funding trends in: surface transportation 

(highways, bridges, commuter rail, transit), water and wastewa-

ter, electricity, airport and waterborne transportation, as well as a 

summary of failing to invest in all of these areas. This new report 

is an update to the final summary aggregate report and shows 

the category funding shortfalls and subsequent costs attributable 

to all the infrastructure sectors together.

Developing each initial Failure to Act sector 
report consisted of: (1) researching needs  
for future infrastructure investment and the 
cost of those needs; (2) estimating funding 
available to address these needs; (3) projecting  
both needs and available funding to 2040;  
(4) determining funding gaps, if any, by  
subtracting estimated funding from costs of 
needs; (5) calculating costs to households and 
businesses as a consequence of deteriorated 
infrastructure implied by the sizes of the 
gaps; and (6) modeling how these higher costs 
would affect national employment, exports, 
gross domestic product and gross output.8

Both infrastructure investment needs and 
funding were estimated by looking at past 

trends and future projections when available.9  
The Failure to Act reports, published in 
2011 and 2012, list the multiple sources and 
approaches of projections for each infrastruc-
ture sector profiled. Sources were primarily 
government agencies, publicly mandated  
nonprofit corporations, and/or industry  
consortia. The projected needs and invest-
ment of infrastructure systems, as well as 
the consequential costs to industries and 
households of not making investments, are 
documented by models used by federal infra-
structure agencies, databases and reports 
published by federal agencies, and by industry  
groups that represent local, regional and  
private sector infrastructure providers.  
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Failure to Act: Closing the Infrastructure Investment Gap for America’s Economic Future 9

These were complemented by literature reviews 
as needed. In addition, for each type of infra-
structure, the impacts of projected deterioration 
of infrastructure were analyzed in terms of 
direct costs to households and businesses.

The broader consequences for the national 
economy and international competitiveness  
were then assessed using the INFORUM —  
LIFT model (Long-term Interindustry  
Forecasting Tool) of the Interindustry Fore-
casting Project at the University of Maryland.10 
Research was built on states, multi-state  
regions and specific facilities, depending on  
the category of infrastructure being addressed 
and documentation of needs and investment that 
are available. Results were reported in national, 
or multi-state regional contexts, for the years 
2020 and 2040. Cutting across multiple infra-
structure classifications, the fifth report was 
presented in a national perspective.

Given that the initial Failure to Act series  
was completed only four years ago, a compre-
hensive new study has not been undertaken. 
Previous research that identified needs, likely 
levels of expenditures and gaps if expenditures 
do not match needs were reexamined. This 
report is an update of findings from the initial 
Failure to Act aggregate report and presents a 
national perspective and highlights in terms of 
future impacts by the years 2025 and 2040 of 
failing to act now. New economic impact mod-
eling was not undertaken for this update to 

document infrastructure investment needs, 
changes in the cost of infrastructure services to 
businesses or households due to the investment 
gap, and resulting economic impacts.

The steps that were undertaken for this  
report included:

1. Starting with the initial Failure to Act series, 
the most recently issued versions of data 
sources used to identify future needs and 
expenditures were reviewed; new legislation 
and trends that have adjusted funding and 
illustrated needs over the past six years and 
that will affect future funding and perfor-
mance were analyzed.

2. Translate findings from Step 1 into how  
the gaps documented in 2011 and 2012  
are projected to be changing for years out  
to 2040, given newer data available for  
estimating needs and expenditures;

3. Economic impacts documented in the  
initial Failure to Act series for each type  
of infrastructure were adjusted based on  
the changed size of the gap in Step 2. For 
example, if the investment gap for one type  
of infrastructure is found to change by  
20%, then the economic impacts associated 
with that type of infrastructure would be 
adjusted by 20%. Widening gaps are associ-
ated with worsening economic outlooks and 
narrowing or eliminated gaps are associated 
with improved outlooks.

The 2016 Failure to Act analysis indicates that 
the overall infrastructure gap has grown relative 
to the initial reports. However, recent federal, 
state and local investments are stabilizing the 
gap and moderating the potential economic 
losses from growing more significantly.
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The initial Failure to Act reports and this update 
report do not assume catastrophic occurrences, 
such as the Minnesota bridge collapse or a  
natural event like Hurricane Katrina. These 
studies also do not consider the stimulus effect  
of construction jobs or purchases of goods and 
services related to the investments required  
to build or rebuild our nation’s infrastructure.11  
The studies do not presume new technologies  
beyond extension of existing trends in infra-
structure utilization rates, and enhanced 
technologies that are already scheduled for 
implementation. Examples of such technologies 
not considered in these reports are high speed 
rail or maglev systems in surface transportation  
or radical expansion of renewable energy for 
electricity generation. In the water study, the 
cost of funding or developing new water supply 
resources was not considered. The electricity  
study assumed that technologies in place or 
planned for power generation by region would  
be in place through 2040. For aviation, the  

cost of NextGen air traffic control technologies 
was considered as part of the gap, and likely  
air congestion without NextGen was part of  
the basis of estimating future economic impacts. 
NextGen is a system long promised to improve 
the efficiency and safety of aviation and to 
enhance the capacity of existing airport infra-
structure; its implementation can mitigate  
the need for new airports or the expansion of 
airfields to accommodate forecasted growth  
of passengers and aircraft operations.

The 2016 Failure to Act analysis indicates that 
the overall infrastructure gap has grown relative 
to the initial reports. However, recent federal, 
state and local investments are stabilizing the 
gap and moderating the potential economic 
losses from growing more significantly. Even 
with these new initiatives, surface transporta-
tion, the infrastructure category with the largest 
investment gap, is falling further behind, and 
economic consequences continue to be signifi-
cant out to 2025 and 2040. 

  CUMULATIVE GAP ESTIMATE 
 CUMULATIVE GAP ESTIMATE CALCULATED FOR 2011–12 
 IN 2016 FAILURE TO ACT FAILURE TO ACT ANALYSIS 
 ANALYSIS (Billion 2015$) (Adjusted from Billions 2010$ to Billions 2015$)

 2016–2025 2016–2040 2016–2025 2016–2040

Surface Transportation $1,101 $4,334 $908 $3,931

Water & Wastewater $105 $152 $113 $163

Electricity $177 $565 $212 $743

Aviation $42 $88 $46 $82

Ports & Inland Waterways $15 $43 $18 $42

Total $1,440 $5,182 $1,297 $4,961

 
NOTE Numbers may not add due to rounding.

TABLE 2 ★  Estimated Changes in U.S. Infrastructure Sector  
Investment Gaps and Aggregate Investment Gap
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Failure to Act: Closing the Infrastructure Investment Gap for America’s Economic Future 11

Business Sales 

2016–2025  $2,212  $896  $1,399  $625  $1,252  $7,038

2026–2040  $8,152  $5,907  $2,024  $2,397  $4,239  $29,292  

GDP 

2016–2025  $1,167  $508  $819  $337  $784  $3,955 

2026–2040  $1,981 $3,215 $1,071 $1,073 $2,003 $14,201  

Jobs 

2025  1,052,000 489,000 102,000 257,000 440,000 2,546,000

2040  473,000 956,000 242,000 494,000 1,153,000 5,809,000

Investment Funding Gap—2016 through 2025 

Total Needs  $2,042  $150  $934  $157  $37  $3,320 

Funded  $941  $45  $757  $115  $22  $1,880 

Funding Gap  $1,101  $105  $177  $42  $15  $1,440 

Investment Funding Gap—2016 through 2040 

Total Needs  $7,646  $204  $2,458  $376  $112  $10,796 

Funded  $3,312  $52  $1,893  $288  $69  $5,614 

Funding Gap  $4,334  $152  $565  $88  $43  $5,182 

TABLE 1 ★  Losses to the National Economy Due to Infrastructure Investment Gaps  
(All values are in billions of constant 2015 dollars)4,5,6,7

 
NOTE The total economic impacts caused by the gap are listed by sector. Note that the economic impacts are based on each specific sector 
and the research and modeling by sector developed in the initial Failure To Act reports and adjusted based on the gap from 2016–2040. 
As these impacts do not related to the investment gaps across infrastructure systems is not totaled. However, projected cumulative 
economic effects of the gaps in all sectors are presented in the aggregate section. All year totals in constant 2015 value. However, job 
totals are a single year impacts for 2025, not cumulative totals.

Water /  
Wastewater

Inland  
Waterways  
& Marine Ports

Aggregate  
Economic Impact  
of All Sectors 

AirportsSurface 
Transportation Electricity
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REVIEW OF INFRASTRUCTURE SECTORS

Surface Transportation

The average annual investment gap for sur-
face transportation through 2025 is now 
expected to increase from $91 billion to $110 
billion. Moreover, by 2040, the investment gap 
is expected to increase from a per year average 
of $157 billion to $173 billion (2015 dollars) over 
the 25 years spanning 2016–2040. The total 
investment gap through 2040 in now expected 
to be $1.1 trillion through 2025, and an addi-
tional $3.2 trillion from 2026 through 2040.

The nation’s surface transportation infra-
structure includes the critical highways, bridges, 
commuter rail, and transit systems that enable 
people and goods to access markets, services, 
and inputs of production essential to America’s 
economic vitality. For many years, the nation’s 
surface transportation infrastructure has been 
deteriorating. Yet, because this deterioration  
has been diffused throughout the nation and  
has occurred gradually over time, true costs  
and economic impacts were not always imme-
diately apparent. In practice, the transportation 
funding that is appropriated is spent on a  
mixture of system expansion and preservation 
projects. Although recent funding efforts  
have been sufficient to avoid the imminent 

failure of key facilities, continued deteriora-
tion leaves a significant and mounting burden 
on the U.S. economy. Across the U.S., regions 
are affected differently by deficient and deterio-
rating infrastructure. The most affected regions 
are those with the largest concentrations of 
urban areas, because urban highways, bridges 
and transit systems are generally in worse  
condition today due to more congestion and, 
therefore, faster rates of deterioration.

The latest federal funding authorization  
for surface transportation — Fixing America’s 
Surface Transportation (FAST) Act — authorizes 
an average of $56.2 billion per year of federal 
funds for highway and transit programs from 
2016-2020. That compares to an average of  
$52.5 billion per year that the prior federal  
program, MAP-21, had authorized for highway 
and transit programs over 2013–2015. While this 
represents a 7% increase, the FAST Act barely 
keeps up with inflation over this period of time. 
Essentially, the overall federal transportation 
funding level is close to flat.

Other recent changes in federal funding 
include a mixture of program expansions and 
reductions. The TIFIA credit subsidy program, 
which provides loans, loan guarantees, and 
standby lines of credit for states to accelerate 
major projects has been cut over 70%. However,  
the FAST Act did provide new funding for  
competitive grant programs, including the  
new Fastlane grants for “nationally significant  
freight and highway projects” as well a formula 

2
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Failure to Act: Closing the Infrastructure Investment Gap for America’s Economic Future 13

program targeting the “National Highway Freight  
Network.” It also maintained the popular  
Transportation Investment Generating Economic  
Recovery (TIGER) grant program, but with vari-
able levels of funding through its life as well.

To a certain degree, states have been stepping 
in to address the investment shortfalls. From 
2010 to 2016, twenty-three states have increased 
state gas tax rates, or have state legislation in 
place that allows for indexing the gas tax. State 
action, combined with current levels of fed-
eral funding, have stabilized the downward 
trend in highway investment, but it remains at 
a level lower than required for effective func-
tioning of the national highway system.

Roads and Highways. At the federal level, high-
way spending has now stabilized, though it 
remains at a level that is still 23% less (in infla-
tion adjusted terms) than it was in 2002. At the 
state and local level, road maintenance funding 
has remained stable (in inflation-adjusted terms) 
in recent years, though spending on capital 
investment is 30% less than it was in 2002.12

As highway spending has focused more on 
maintenance, the overall condition of U.S. high-
ways has been slowly improving. The total miles 
of U.S. pavement rated mediocre or poor (pave-
ment roughness index 170 or higher) has been 
reduced by 17% in six years.13 The number of 
bridges considered structurally deficient has 
been reduced to 10% in 2014, showing a 14% 
decrease over six years.14 However, while main-
tenance has improved, there is a flip side which 
is the reduction in capital spending. The conse-
quences are readily apparent — the total hours 
of highway congestion delay in the top 50 metro 
areas has grown 36%.15

Congestion, especially in urban areas, is  
projected to continue worsening over time  
as population and economic activity continue  
to grow, though the growth in VMT (vehicle 
miles of travel) will be at a slightly lower rate 
than previously forecasted, because car VMT  
per capita is now stabilized at a lower rate  
than it was a decade ago. It is important to note 

that truck VMT has continued to expand at a 
faster rate, reflecting increased productivity. 
Overall, population growth over the next  
30 years is forecast to be 0.7% per year, while  
net overall VMT growth is forecast to grow  
over time 0.6% per year.16

Public Bus and Rail Transportation. Both federal  
and state/local funding for public bus and  
rail transportation recently increased slightly.  
Small increases are expected to continue.  
However, the federal increase in transit capital 
funds has merely offset a reduction in local  
funding for capital investment. Local transit 
spending growth has nearly all been directed  
to pay for the increasingly expensive mainte-
nance of aging fleet of vehicles.

The consequence of this spending pattern is 
that the average age of a transit bus in America  
has also increased from 18.5 to 18.7 years.17 
Today, over 40% of buses and 25% of rail transit 
assets are in marginal or poor condition. Esti-
mates from the National State of Good Repair 
Assessment indicate that there is an $86 billion 
backlog of deferred maintenance and replace-
ment needs — a backlog that continues to grow.18

Congestion. Congestion affects buses, freight 
trucks and cars. Across 470 urban areas, there 
was a total of 6.9 billion vehicle-hours of delay 
(compared to free flow speed) on roads due to 
congestion in 2014. While some peak delay is to 
be reasonably expected, the increase in this pro-
jected number — rising 20% to 8.3 billion hours 
by 2020 — indicates a problem of increasing delay 
for travelers that is attributable to a failure to 
significantly invest in capacity growth across all 
modes of transportation.19

Economic Costs. Deteriorating conditions and 
performance impose costs on American house-
holds and businesses in a number of ways. 
Facilities in poor condition lead to increases in 
operating costs for trucks, cars, and rail vehicles. 
Additional costs include damage to vehicles from 
deteriorated roadway surfaces, imposition of 
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both additional miles traveled, time expended  
to avoid unusable or heavily congested roadways 
or due to the breakdown of transit vehicles,  
and the added cost of repairing facilities after 
they have deteriorated as opposed to preserving 
them in good condition.

In addition, increased congestion decreases 
the reliability of transportation facilities, mean-
ing that travelers are forced to allot more time for 
trips to assure on-time arrivals (and for freight 
vehicles, on-time delivery). Moreover, it increases 
environmental and safety costs by exposing more 
travelers to substandard travel conditions and 
requiring vehicles to operate at less efficient  
levels as conditions continue to deteriorate.

Current Economic Impact. Surface transportation 
costs are imposed primarily by pavement  
and bridge conditions, highway congestion,  
and transit and train vehicle conditions that  
are operating well below minimum tolerable  
levels for the level of traffic they carry. As  
of 2015, estimated deficiencies in America’s  
surface transportation systems cost households 
and businesses nearly $147 billion. This  
included approximately $109 billion in vehicle 
operating costs, $36 billion in travel time delays, 
$1.4 billion in safety costs and $0.7 billion in 
environmental costs.

Future Economic Impacts. Extending current 
transportation spending and performance  
trends into the future would lead to cumulative 
economic impacts on multiple levels. By 2025, 
the annual costs imposed on the U.S. economy 
from deteriorating transportation infrastructure  
will increase to $238 billion (increasing by  
$91 billion over 2015 costs) and by 2040, the  
costs will have increased to $575 billion  
($428 billion above 2015 and $337 billion above 
2025 costs), with cumulative costs mounting  
to $1 trillion by 2025, and $3.2 trillion by 2040. 
In addition, as a consequence of those costs, 
America’s projected surface transportation  
deficiencies would be expected to cost the 
national economy cumulatively almost $1 trillion 

in GDP by 2025, rising to $3.05 trillion through 
2040. In 2025, about 1 million jobs are expected 
to be lost. By 2040, these gross job losses will  
be mitigated to slightly more than 470,000 jobs, 
but a greater proportion of this apparent job 
rebound will be due to the need to expand  
industries associated with automotive repairs.

Moreover, as productivity deteriorates with 
infrastructure degradation, more resources are 
wasted in each sector. In other words, it may 
take two jobs to complete the tasks that one job 
could handle without delays due to worsening 
surface transportation. By 2040, approximately 
1.4 million more jobs that could exist in key 
knowledge-based and technology-related eco-
nomic sectors will be lost to the U.S. economy if 
sufficient transportation infrastructure is main-
tained. These losses are balanced against almost 
1 million additional jobs projected in tradition-
ally lower paying service sectors of the economy 
that would benefit by deficient transportation 
(such as auto repair services) or by declining 
productivity in domestic service related sectors 
(such as truck driving and retail trade).

Water and Wastewater

The average annual investment gap for water 
and wastewater through 2025 is expected 
to decrease from $11.3 billion to $10.5 billion 
in constant 2015 dollars, in large measure 
due to projects funded through the American 
Recovery and Reinvestment Act. By 2040, the 
cumulative gap is expected to decrease from 
an annual average of $6.5 billion per year to 
$6.1 billion per year in constant 2015 dollars.  
The total investment gap through 2025 is 
expected to be $105 billion, and $152 billion,  
by 2040 if left unaddressed.

Of all the infrastructure types, water is the 
most fundamental to life, and is irreplaceable 
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Failure to Act: Closing the Infrastructure Investment Gap for America’s Economic Future 15

sign the mid-1950s, with the steepest increase 
seen from 1956 to 1975. A second growth spurt in 
federal spending is seen in the last decade.20

Although access to centralized treatment  
systems is widespread, the condition of many  
of these systems is also poor, with aging pipes 
and inadequate capacity leading to the discharge 
of an estimated 900 billion gallons of untreated 
sewage each year. Although new pipes are  
being added to expand service areas, drinking 
water systems degrade over time, with the  
useful life of component parts ranging from  
15 to 95 years. Significant portions of many 
municipal systems are now approaching 40 
to 50 years in age. Failures in drinking water 
infrastructure can result in water disruptions, 
impediments to emergency response, and  
damage to other types of essential infrastruc-
ture. In extreme situations caused by failing 
infrastructure or drought, water shortages may 
result in unsanitary conditions, increasing the 
likelihood of public health issues.

Wastewater and clean watershed infra-
structure face other challenges. While existing 
infrastructure is also aging, current standards 
for public health, environmental safety, and  
conservation require significant amounts of  
new infrastructure to be built. Urban drinking  
water solutions were implemented much earlier 
than waste treatment, storm water, and agri-
cultural runoff management facilities. Urban 
publicly-owned treatment works pose even 
greater risks to cities if they are not maintained 
at adequate levels than much of the nation’s 
aging drinking water systems.

In its gap analysis, USEPA (2002) accounted 
for underreporting by increasing its total point 
estimate of capital needs from the 1997 Clean 
Watersheds Need Survey from $157.2 to $274  
billion (in 2001 $). Unfortunately, EPA has not 
repeated this study to determine the extent of 
underreporting. In subsequent Drinking Water 
Infrastructure Needs Survey and Assessment 
(DWNS), EPA has reported on its efforts to 
increase reporting. This study assumes a per-
sistence of underreported conditions due to the 

for drinking, cooking, and bathing. Farms in 
many regions cannot grow crops without irriga-
tion. Government offices, hospitals, restaurants, 
hotels, and other commercial establishments 
cannot operate without clean water. Moreover, 
many industries, including food and chemical 
manufacturing and power plants, for example 
could not operate without the clean water that is 
a component of finished products or that is used 
for industrial processes or cooling. Drinking 
water systems collect source water from rivers 
and lakes, remove pollutants, and distribute  
safe water. Wastewater systems collect used 
water and sewage, remove contaminants, and 
discharge clean water back into the nation’s 
rivers and lakes for future use. Wet weather 
investments, such as sanitary sewer overflows, 
prevent various types of pollutants like sewage, 
heavy metals, or fertilizer from lawns from  
ever reaching the waterways.

Delivery of water and wastewater services  
in the U.S. is decentralized and strained. The 
U.S. hosts about 156,000 public water systems 
that each serve at least 25 people per day. Of 
these, more than 52,000 are community systems 
that serve the primary residences of 286 million 
people (an additional 15 million households rely 
on private wells for drinking water). The remain-
ing systems are transient, non-community water 
systems such as campgrounds, or non-transient, 
non-community water systems such as schools. 
The critical role of urban and large water  
delivery systems is demonstrated in that about 
8% of U.S. community water systems provide 
water to 82% of the U.S. population. As the U.S. 
population has increased, the percentage served 
by public water systems has also increased.  
Each year new water lines are constructed to 
connect more distant dwellers to centralized  
systems, continuing to add users to aging  
systems. However, much of the drinking water 
infrastructure in major cities was built rapidly  
in the 1950s through 1970s.

Data from the Congressional Budget Office 
shows that capital investment for both water and 
wastewater infrastructure has been increasing 
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extent of non-reported conditions remaining 
unknown. Therefore the significant underre-
porting in potable water infrastructure reported 
in the aforementioned 2002 EPA study has been 
retained for the purpose of estimating potential 
economic consequences of failing to meet needed 
capital investments and efficiently addressing 
operational and maintenance costs of systems.

 In light of the recent events regarding lead 
water pipes, some have called for replacement  
of the more than 7.3 million lead service  
lines around the country.23,24 This study does  
not take into account the replacement cost  
of this infrastructure, and this would add an 
additional $30 to $40 billion to the unfunded  
gap in water infrastructure.25

Water and wastewater systems in the U.S. 
are clearly aging, and investment is not able  
to keep up with the need. Spending jumped  
in 2009 and 2010 and then settled back to a 
rate similar to what was seen before ARRA.  
At the currently projected rate of investment,  
assuming capital investment required will 
amount to $150 billion by 2025 (in 2015 dol-
lar value), and the anticipated capital funding 
gap will be $105 billion. Moreover, by 2040, 
the needs for capital investment is expected to 
amount to $204 billion and the funding gap will 
have escalated to $152 billion, unless strategies  
to address the gap are implemented in the  
intervening years to alter these needs. In addi-
tion to new capital investments, operation and 

maintenance costs are also expected to escalate 
from $93 billion needed in 2016, to $108 billion in 
2025, and $134 billion in 2040.  

Future Economic Impacts. These shortfalls 
in funding will cause the U.S. to lose nearly 
500,000 jobs by 2025. Unless the infrastructure 
deficit is addressed by 2040, 956,000 jobs will  
be at risk relative to what is otherwise antici-
pated for that year. By 2025, the nation will  
have lost over $508 billion in GDP, while the 
cumulative impact through 2040 is expected  
to be $3.2 trillion of GDP.

Electricity

The average annual investment gap for electric  
generation, transmission and distribution 
through 2025 is expected to decrease from  
$21 billion to $18 billion. The average annual 
investment gap through 2040 is expected to 
show an overall average annual decrease from 
$30 billion to $23 billion in 2015 dollars. The 
total investment gap through 2040 in now 
expected to be $565 billion, with a cumulative 
investment gap of $177 billion through 2025 
and $388 billion from 2026 through 2040.

Water and wastewater systems in the U.S. are 
clearly aging, and investment is not able to keep 
up with the need. Spending jumped in 2009 and 
2010 and then settled back to a rate similar to 
what was seen before ARRA.
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The initial Failure to Act study was based on  
the mix of then current generation technologies,  
and observable trends toward more “green  
technologies”. Fundamental shifts in generation  
technologies were not assumed. In 2015, the 
Clean Power Plan was announced. Implementa-
tion of the Plan has been deferred due to court 
action, and it is currently assumed that final 
decisions on the degree of implementation,  
or if it will be implemented at all, will not be 
made until 2017. Therefore, this discussion uses  
the same framework as the 2012 Failure to Act 
electricity analysis. 

FUTURE OF U.S. POWER
Electricity, including that owned privately 

and publically, relies on an interconnected sys-
tem that is composed of three distinct elements:

1. Generation facilities — including approxi-
mately 5,800 major power plants and 
numerous other smaller generation facilities 
and renewable energy systems;

2. High-voltage transmission lines — a network of 
over 450,000 miles that connects generation 
facilities with major population centers; and

3. Local distribution systems that bring electric 
power from transmission systems at lower 
voltages into homes and businesses via over-
head or underground power lines.

The first two elements are usually referred to as 
the bulk power system.

The U.S. system of generation, transmission  
and distribution facilities was built over  
the course of a century. Centralized electric  
generating plants with local distribution net-
works were started in the 1880s and the grid  
of interconnected transmission lines was  
started in the 1920s. Today, the U.S. system is a 
complex, patchwork system of regional and local 
power plants, lines and transformers that have 
widely varying ages, conditions, and capacities.  
Regulations and policy are complicated and 
inefficient, leading to uncertainty from infra-
structure owners in where and when to invest. 
As electricity is a subset of the broader reaching  
energy systems of the U.S., investment in the 
larger energy network is more significant than 
reported here but vitally needed.

Nationally, extending current trends leads 
to funding gaps in electric generation, trans-
mission, and distribution that are projected to 
accumulate over time to a total of $177 billion by 
2025, with about $21 billion that year. The gap 
is 22% due to generation, 24% for transmission 
and 54% for distribution infrastructure. By 2040, 
the cumulative gap will reach $565 billion. The 
annual gap is predicted to exceed $25 billion that 
year and is mostly due to projected shortfalls in 
generating capacity (57%).

Relative to the gap estimate made for the ini-
tial Failure to Act series, the cumulative shortfall 
in funding for generating facilities is expected to 
be much smaller, $189 billion compared to $401 
billion, and only 34% of the cumulative total 
rather than 55%. This is due to improvements 
in the availability of generating capacity in the 
short-term and decreases in the rate of demand 
growth predicted by the North American Elec-
tric Reliability Corporation.

Transmission and distribution on the other 
hand are expected to have slightly larger cumula-
tive gaps over 25 years than the original reports 
predicted over a 30-year period. This is due to an 
increasingly decentralized generation network, 
which requires additional transmission capacity 
for load balancing and resiliency. In some cases, 
generation is moving closer to consumers as 
smaller capacity utility-operated plans, in other 
cases power now travels much larger distances 
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from renewable sources. Distribution invest-
ments are also essential to maintain or replace 
aging infrastructure, but also to providing utili-
ties with the necessary information to balance 
loads, identify failures, and optimize power flows 
to use resources more efficiently instead of mak-
ing expensive new generation investments.

The projected investment gap will lead to a 
greater incidence of electricity interruptions 
if aging equipment is not addressed, capac-
ity bottlenecks are not resolved, and increased 
demands are not accounted for. The periods 
of time can be unpredictable in terms of fre-
quency and length, but the end result is a loss of 
reliability in electricity supply, which imposes 
direct costs to households and businesses. With-
out significant investments, isolated failure of a 
transformer past its useful lifetime could lead to 
longer lasting, more widespread losses of power.

Future Economic Impacts. If future investment 
needs are not addressed to upgrade our nation’s 
electric generation, transmission, and distri-
bution systems, the economy will suffer. Costs 
may incur in the form of higher costs for elec-
tric power, costs incurred because of power 
unreliability, or costs associated with adopting 
more expensive industrial processes. As costs to 
households and businesses associated with ser-
vice interruptions rise, GDP will fall by a total 
of $819 billion by 2025 and $1.9 trillion by 2040. 

The U.S. economy will end up with an average of 
102,000 fewer jobs than it would otherwise have 
by 2025 and 242,000 fewer jobs in 2040.

Airports

The average annual investment gap for airports 
through 2025 is expected to decrease from 
$4.6 billion to $4.2 billion. However, by 2040, 
the cumulative gap is expected to slightly 
increase from a per year average of $3.3 billion 
to $3.5 billion in 2015 dollars. The total invest-
ment gap through 2040 in now expected to 
be $88 billion, $42 billion through 2025, and 
an additional $46 billion from 2026 through 
2040, including the cost of NextGen.

Among the 3,300 airports in the U.S. that are 
designated by the Federal Aviation Administra-
tion (FAA) as important to the national aviation 
system, 30 “core” airports serve approximately 
70% of commercial passengers.26 Among com-
mercial airports, FAA forecasts that domestic 
enplanements will grow at an average annual 
rate of 2.2% through 2036.27 Similar to passen-
ger travel, freight shipments are concentrated in 
major metro areas. Taken together, the 30 core 
airports handled 79% of all domestic and inter-
national air freight (by weight) in 2015.28

The most significant economic threat con-
cerning aviation is air and ground congestion  
at major airports and regions. Extending the 
trends of needs and spending documented by  
FAA and Airports Council International North 
America shows an annual capital gap of about  
$2.1 billion through 2025 in constant 2015 dollars 
(roughly $13.6 billion in need and $11.5 billion  
in expenditures per year) and $1.6 billion  
annually from 2026 to 2040 ($13.2 billion in  
need to $11.6 billion in expenditures, assuming  
spending through 2025 does not fall lower  
than recent trends). In addition to construction 

The most significant economic threat 
concerning aviation is air and ground 
congestion at major airports and regions.
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needs, congestion relief is being proposed  
through implementation of the Next Generation 
Air Transportation System (NextGen). NextGen  
is expected to transform the management and 
operation of the air transportation system in  
the U.S., moving from the current ground-based 
radar system to a satellite-based system. FAA  
estimates that NextGen will require $19.9 billion  
in investment through 2025, and $38.2 billion 
through 2040.29

Future Economic Impacts. These projected airport 
infrastructure investment shortfalls will lead the 
U.S. to lose nearly 257,000 jobs in 2025. Unless the 
infrastructure investment deficit is addressed by 
2040, 494,000 jobs will be at risk relative to what 
is otherwise anticipated for that year. By 2025, 
the nation will have lost over $337 billion in GDP, 
while the cumulative impact through 2040 is 
expected to be $1.4 trillion of GDP.

Inland Waterways 
and Marine Ports 
Infrastructure

The investment gap for waterborne infrastruc-
ture is roughly equivalent to the initial Failure 
to Act assessment. In the 2016–2025 short 
term, the average annual gap is expected to 
decrease from $1.8 billion to $1.5 billion. From 
2026 through 2040, the average annual gap is 
expected to increase to $1.9 billion, compared 
with $1.6 billion in the initial study. As a result, 
the 25 year gap is expected to be $43 billion, 
compared to $42 billion in 2015 dollars in the 
earlier study. This gap applies for waterside 
improvements, including dredging, and lock 
and dam repair, and not privately owned land-
side infrastructure and equipment.

The U.S. inland waterway system consists 
of over 12,000 miles of inland and intra-coastal 
waterways, with over 240 lock chambers, 
along with over 300 commercial harbors. 

Domestically, 5% of all tonnage moved in the 
U.S. and almost 4% of the total value of all freight 
transported over the entire U.S. transporta-
tion system is moved by water. This includes 
approximately 20% of all crude petroleum, 6% 
of all coal and 14% of other fuel oils, which alone 
affect the efficiency of all economic sectors that 
rely on energy. In addition, 63% of U.S. imports 
arrive to the U.S. by water, including 62% of this 
nation’s crude petroleum imports, approximately 
76% of U.S. exports (by tonnage), accounting for 
approximately 42% of total exports by value, are 
transported by water for foreign markets.

Since 2012, shifts in economic conditions have 
influenced the characteristics of unmet port 
and associated transportation system needs and 
the capacity required to address them. Changes 
in the U.S. and global economies are affect-
ing demand for transportation, including port 
demand. Shifting economic conditions include 
the consequences of the recent sharp drop in 
world crude oil prices and declines in other com-
modity prices, declines in global equity markets, 
revised outlooks for developing country trade 
partner economic growth. The past four years 
have witnessed shifts in trade-related industries, 
the strength of commodity-producing areas 
within the U.S., and shifts in use of corridors 
connecting to internal and external markets of 
customers and suppliers.

The nation’s port infrastructure is now chal-
lenged by a significant but short provision in the 
2015 surface transportation funding authoriza-
tion bill from Congress, the FAST Act. This is the 
removal on the general prohibition on export-
ing U.S. crude oil. The transportation need of the 
nation for both crude oil and refined petroleum 
products had been affected by the ban which 
extended back to the 1970s. The freeing of crude 
oil exports will place new demands on U.S. sea-
ports for facilities and operations to receive, store 
and load crude oil onto oil tankers. In contrast, 
now that crude oil is not ‘shut in’ to the U.S. it no 
longer must be refined in the U.S. which means 
some of the new crude oil exporting may substi-
tute for previous demand for handling of refined 
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petroleum product exports. Except for the federal 
navigation channels, transportation infrastruc-
ture for handling crude oil and petroleum product 
exports are typically privately funded. They do 
require permitting and planning by public agen-
cies. As initial crude oil export shipments have 
already begun, the need is immediate.

The strengthening of the U.S. dollar exchange 
rate versus foreign currencies in recent years is 
also affecting transportation system demand. 
The increased value of the dollar versus major 
trade partner country currencies has reduced U.S. 
export price competitiveness, resulting in reduced 
export demand and it has increased the price 
competitiveness of U.S. imports beyond what was 
anticipated in the macroeconomic forecast inputs 
used for the original study. Trade volumes have 
been affected by these changes including contrib-
uting to an uptick in offshoring and outsourcing 
of domestic production while the “onshoring” 
trend has slowed. The ports are directly affected 
as increases in trade volume challenge the exist-
ing capacity as well as expansion plans.

Updated Investment Gap. The gap analysis for 
the ports and waterways section of the ASCE has 
been updated to reflect new sources of funding 
for the periods 2016–2025 and 2016–2040.  
Three new sources were considered:

 ★ The U.S. Army Corps of Engineers (USACE) 
has updated the President’s Budgets for  
Navigation through FY17

 ★ The Harbor Maintenance Trust Fund as des-
ignated under the Water Resources Reform 
Development Act of 2014 (WRRDA 2014) and

 ★ FASTLANE Grants as scheduled under the 
Fast Act of 2015.

USACE has revised their estimated needs for 
both deep draft and inland waterways naviga-
tional dredging (construction) and operations 
and maintenance. These changes are attributable 
to the need for deep draft navigational channels 
necessary to support new classes of container 
vessels that will call on U.S. East and Gulf coast 

ports through both the Panama and Suez Canals, 
and even larger vessels that are currently calling 
on U.S. West Coast ports.

The Water Resources Reform and Devel-
opment Act (WRRDA) provides a schedule of 
proposed allocation of HMTF receipts for the 
period from FY2015 through FY2025. By 2025, 
100% of all HMTF revenues collected each year 
are to be allocated to port and waterways proj-
ects. FASTLANE Grants are scheduled to last  
for the 5-year authorization period of the Fast 
Act. They range from $800 million in FY2016  
to $1 billion in FY2020. These are funds desig-
nated for freight projects throughout the U.S. 
that are nationally significant. These freight-
related projects are designed as competitive 
grants, similar in structure to the TIGER grant 
program that has been in place for about 10 
years. Ports and related projects have typically 
received between 20% to 25% of the TIGER 
grants awarded in the past. The revised gap 
analysis assumes that this share of port-oriented 
grants will be awarded in the future.

It should be noted that substantial funding 
gaps continue to exist, even with the levels of 
funding anticipated under the FAST Act though 
2020 and the WRRDA reforms though 2025. 
Under current authorized funding levels, over $11 
billion in unmet needs (36% of the total as of 2012) 
will continue to exist. Even with an extension of 
the surface transportation funding through 2025 
with levels of funding and grants similar to the 
FAST Act, the current 36% gap between needs 
and funding levels will only be cut in half.

Future Economic Impacts. The projected invest-
ment gap will potentially lead to 440,000 fewer 
jobs in 2025 and almost 1.2 million fewer jobs in 
2040 than would otherwise be expected with 
modernized waterborne transportation systems 
in place. By 2025, the nation will have lost almost 
$800 billion in GDP, while the cumulative impact 
through 2040 is expected to be almost $2.8 
trillion of GDP. These impacts include ground 
congestion at ports, so it slightly overlaps with 
the effects of surface transportation.
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CUMULATIVE ECONOMIC IMPACTS  
OF FAILING TO INVEST

The Failure to Act studies have found that the fundamental 

impacts of under investing in infrastructure will be higher costs 

to businesses and households as a consequence of less efficient 

and more costly infrastructure services. For example, travel times 

will lengthen with inefficient roadways and congested airports 

and airspace, and out-of-pocket expenditures to households 

and business costs will rise if the electricity grid or water 

delivery systems fail to keep up with demand. Goods will be 

more expensive to produce and more expensive to transport to 

retail shelves for households or to business customers. Business-

related travel, as well as commuting and personal travel, will 

also become more expensive and less reliable. As a consequence, 

U.S. businesses will be more inefficient. As costs rise, business 

productivity falls, causing GDP to drop, cutting employment, 

and ultimately reducing personal income. Higher costs will also 

render U.S. goods and services less competitive internationally, 

reducing exports and decreasing dollars earned and brought into 

the U.S. from sales to international customers. Impacts will be 

spread throughout the economy, but will fall disproportionately 

on technology and knowledge-based industries that drive 

innovation and economic development.

3
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Businesses and households face higher costs  
due to several factors, including unreliable  
transportation services, less reliable water  
and electricity services, as well as unmet main-
tenance needs and outdated facilities of airports, 
marine ports and on inland waterways, and the 
freight network as a whole. These costs absorb 
funds from businesses that would otherwise  
be directed to investment or research and  
development and from households that would 
go towards discretionary consumer purchases. 
Thus, not only will business and personal  
income be lower, but more of that income will 
need to be diverted to infrastructure-related 
costs. This dynamic creates lower demand in 
key economic sectors associated with business 
investments for expansion and research  
and development, and in consumer sectors.  
Economic impacts from failing to address the 
U.S.’s deteriorating infrastructure stems from 
the following general affects:

With the cumulative gaps in these profiled 
infrastructure sectors, the U.S. economy will still 
be producing goods and services. However,  
it will do so at a reduced scale, and the lower 
wages will lead to less consumer spending. 
Impacts will fall hardest on households that  
will pay more for services, including transporta-
tion, water and wastewater, and electricity,  
and absorb the brunt of fewer jobs, lower 
incomes and higher prices for both domestically 
produced and imported goods. Ultimately, the 
fall in business sales due to the drop in exports, 
personal income and consumer spending will 
reduce national GDP, a primary indicator of 
national economic productivity.

Each type of infrastructure will affect the 
national economy in different ways. For example, 
declining efficiency in surface transportation 
will affect business costs incurred outside com-
pany doors in terms of time of travel for people 
and freight, and out-of-pocket costs to repair 

 ★ Increased cost of production (costs of 
electricity, water/wastewater, inter-
mediate goods for production from 
surface transportation as well as costs 
associated with electricity, water and 
wastewater for these purchased prod-
ucts, and cost of imports)

 ★ Declining exports (cost of production, 
increased surface transportation costs  
to reach seaports and airports, and inef-
ficiencies at airports and marine ports)

 ★ Increased cost of business travel  
(poor surface transportation,  
inefficiencies at airports)

 ★ Declining consumer spending  
(see impacts on households, below)

IMPACTS ON BUSINESSES

 ★ Fewer jobs
 ★ Lower income due to restructuring  
of economy from technology/ 
export sectors to lower paying,  
less productive services needed to 
address problems caused by poor  
infrastructure (in addition to lower 
income due to less employment)

 ★ More income diverted to transporta-
tion, electricity, water/wastewater, 
leaving less available for “lifestyle”  
purposes (entertainment, restaurants, 
and retail — including high-end  
consumer products)

IMPACTS ON HOUSEHOLDS
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vehicles. In terms of manufacturing, surface 
transportation affects the cost of moving goods 
to markets, and of bringing commodities that are 
integral inputs of production process to factory 
gates. More expense diverted to water supply and 
wastewater services, and electricity will result in 
higher production costs. Inefficient port opera-
tions will result in business costs that directly 
impede U.S. company sales through exports and 
impede import of low-cost goods for consumer 
sales and for intermediate steps in production 
processes. All on the impacts will lower business 
income, lead to layoffs and lower wages. More-
over, more household expenses being devoted  
to higher costs of transportation, water services 
and electricity will mean that households have 
less dollars available for other discretionary 
spending. If, for example, households purchase 
fewer electronics, such a loss of sales will contrib-
ute to the downward spiral of electronics firms 
that would already be hurt from less reliable 
infrastructure and higher costs.

BUSINESS EFFECTS
Surface Transportation
Travel time will increase due to poor roadway 
conditions, bridges that are not usable or are par-
tially restricted, and transit services out of good 
repair. Repair and maintenance costs will also 
increase due to deteriorating roadway condi-
tions. Higher costs (time and out-of-pocket costs) 
for shipping and receiving, drives up the cost of 
products. Increased travel time for service pro-
viders will lead to increased costs of services 
(and increased costs of products increases busi-
ness supplies purchased by service providers). 
Products and services will be more expensive, 
reducing sales and rendering U.S. products less 
competitive with foreign imports (imports will 
also be more expensive due to U.S. transporta-
tion costs, but less expensive in the framework 
of overseas production). The higher costs are 
expected to reduce business demand, which in 
turn will lead to reductions in business income, 
profits and layoffs, and lower personal income 
for people who remain working.

Water/Wastewater
Major U.S. industries depend on a reliable and 
clean water supply as a core component for pro-
duction. These include chemicals, biotech/
pharmaceuticals, automobile assembly, elec-
tronics and other technologies, food processing, 
apparel, beverages, forest products, mining, 
refining and utilities. Less reliable service caused 
by aged infrastructure will force businesses 
into a series of unpalatable choices, includ-
ing do nothing and endure the reduced service, 
which will increase costs of production; move 
to a location with better infrastructure, incur-
ring moving costs; shift to self-supply for water 
(wells) and wastewater disposal, which will 
incur significant capital and annual maintenance 
costs; or adopt further sustainable practices, if 
possible, which will require the purchase and 
installation of new equipment. In all scenarios, 
business costs will rise making products either 
more expensive or reducing business profits.

Electricity
Unreliable electricity service carries significant 
costs associated with power outages, which  
vary by the duration of the outage and the  
sector being affected. The average frequency,30 
length31 and corresponding costs of power  
outages was reported in the initial Failure to Act 
series. Updating the business cost values (from 
the 2002 dollars reported in those original  
studies to 2015 dollars today) yields a conclusion 
that the average outage cost for industrial  
firms is in the range of $2,600 to $6,600 per 
average short-duration power interruption  
and $900 to $1,700 for commercial firms.  
The nation’s most energy intensive industries  
are primary metals, non-metal mineral 
manufacturing, paper manufacturing, and 
accommodation and food services. In manufac-
turing sectors, impacts of power outages cause 
higher production costs which, as in water and 
transportation, affect the competitiveness of 
U.S. industries, including basic manufacturing 
on global markets. To adjust to more frequent 
outages, manufacturers will need to adopt 
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more expensive industrial processes, and/or all 
businesses will pay more for small and costly 
locally-based sources of generation and dis-
tribution will be needed to fill gaps. Extended 
outages, caused by severe grid-related incidents, 
have even a greater impact on the economy.

Airports, Inland Waterways and Marine Ports
A historic competitive advantage of U.S. industry 
has been relatively inexpensive transportation 
costs both internally and for international ship-
ments. If airport and water port infrastructure  
is poorly maintained or allowed to become  
outdated, the affects will lead to increased cost 
of goods moved to domestic and international 
destinations because of increased time it takes to 
move goods along inland waterways and to load 
and unload cargo at airports and marine ports, 
as well as inland ports, and the cost of long  
distance business travel. There is an overlap with 
surface transportation in the sense that landside 
congestion at the ports delays cargo shipment, 
as well as passenger travel at airports. Unlike 
inadequate surface transportation, water and 
electricity infrastructure, which affect interna-
tional competiveness indirectly by adding costs 
to goods, deficient airports and marine ports 
could not only raise costs but are very visible 
demonstrations that erode our national competi-
tiveness. Overall, higher costs of exports will 
further erode the U.S. trade position and higher 
costs of imports will increase costs of materials 
for businesses, thereby, increasing production 
costs and lowering domestic sales.

HOUSEHOLD EFFECTS
Surface Transportation
Increased costs of goods in stores will lead to 
a decline in retail demand, and further layoffs. 
The decline in personal income will also affect 
industries that attract households’ discretionary 
income, such as restaurants, entertainment and 
the purchase of high-end retail goods, as fewer 
purchases are made, and those that are made are 
for lower-value goods than would otherwise be 
bought. The spiral is that the domestic markets 

for electronics, medical devices and (perhaps) 
pharmaceuticals will decline, and with it the 
employment base of these industries.

Water/Wastewater
Due to the rise of business costs, households 
will pay more money from products derived 
from water reliant or water intensive indus-
tries. However, the most profound effect will in 
the tap of each household. More money will be 
paid for water, reducing discretionary household 
incomes, which will affect retail, restaurants and 
entertainment sectors (entertainment and retail 
sectors are not particularly water intensive). 
Most importantly, poor water infrastructure 
can result in failure to meet water quality stan-
dards which can lead to unsafe drinking water 
and public health hazards, water disruptions 
to households, and impediments to emergency 
response. Households will be faced with similar  
choices as businesses endure higher per-unit 
pricing, move, seek out opportunities to self- 
supply or invest in conservation technologies. 

Electricity
Households will also be affected by outages, but 
at a far lower scale; the average household cost 
is minimal per interruption, which mostly is due 
to spoilage of refrigerated foods. Higher util-
ity costs, however, will decrease discretionary 
spending, as will layoffs due to declining busi-
ness sales due to higher electricity costs as an 
international competitive disadvantage.

Airports, Inland Waterways and Marine Ports
Households will be affected in three important 
ways. First, jobs will be lost due to increased cost 
of exports and imports, declining domestic and 
international sales and resulting loss of busi-
ness revenues. The layoffs will produce a loss of 
household income. Second, domestic products 
will cost more, lowering the amount of goods 
sold, which will lead to additional layoffs both in 
primary industries and in retail sectors, further 
reducing household income. Third, the cost of air 
travel will rise, curtailing demand for air service 
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for business travel and especially for discretion-
ary personal travel, leading to job losses in air 
transportation services.

OUTCOMES
Surface Transportation
People will work more hours at lower pay. Indus-
tries that will be most affected are those that 
produce and sell high-end goods (e.g., electron-
ics and medical devices) to domestic customers, 
who increasingly will be unable to afford them, 
and in international markets due to a price dis-
advantage with foreign competitors. Jobs in 
auto and truck repair sectors will significantly 
increase due to poorly maintained roadways and 
increased demand for repairs, but overall busi-
ness income and wages will be suppressed. With 
high-end industries not competitive to interna-
tional competition, the U.S. economy will evolve 
away from sectors rooted in research and devel-
opment and an expanding knowledge sector.

Water/Wastewater
Across the national economy, leading sectors 
that could be affected as a consequence of dete-
riorating water/wastewater infrastructure 
include knowledge sector services (excluding 
medical services), manufacturing construction, 
retail, and restaurants and other entertainment. 
Impacts on restaurants and other entertainment 
are as a consequence of households paying more 
money for water and therefore having less to 
spend elsewhere. The declines in other sectors 
mentioned are due to production cost increases 
and less demand from households and other 

businesses. The production cost increases will 
also lead to a decline in exports because U.S. 
made products will be less competitive on the 
world market. Medical services is expected to 
increase due to water-borne illnesses expected to 
incur due to faulty infrastructure.

Electricity
Higher costs of manufacturing associated with 
rising and unreliable energy delivery will (1) 
affect sales by U.S. companies in global markets 
by driving up production costs and sales prices; 
and (2) exacerbate the national trade deficit by 
seeing lower volume of sales to U.S. businesses 
if more efficiently foreign-made products can be 
imported and sold at cheaper prices. These two 
dynamics will affect employment and decrease 
household and income and the ability to use 
that income for discretionary spending. In addi-
tion, households will pay more for electricity or 
endure extended brownouts. The result is that 
impacts will fall heaviest on sectors that benefit 
from consumer spending.

Airports, Inland Waterways and Marine Ports
While specific outcomes vary for the three types 
of ports (inland-water, marine and air) that are 
profiled, a deficient gateway network will nega-
tively affect the nation’s ability to export essential 
commodities and high-value manufactured  
goods and services (using airports) at competitive 
costs, and will jeopardize the low cost of imports 
and the advantages that these imports bring  
for low-cost production by U.S. businesses and 
low cost of goods by U.S. consumers. 

People will work more hours at lower pay. Industries 
that will be most affected are those that produce and 
sell high-end goods (e.g., electronics and medical 
devices) to domestic customers, who increasingly will 
be unable to afford them, and in international markets 
due to a price disadvantage with foreign competitors.
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 ANNUAL AVERAGES
CUMULATIVE EFFECT 2016–2025 2026–2040 2016–2040 2016–2025 2026–2040 2016–2040

Business Sales $7,038 $29,292 $36,331 $704 $1,953 $1,453

GDP $3,955 $14,201 $18,156 $395 $947 $726

TABLE 3 ★  Cumulative Impacts to the National Economy (Dollars are in $2015 Billions)

Jobs Lost in 2025 2,546,000

Jobs Lost in 2040 5,809,000

 
NOTE Jobs lost are in the year noted.

TABLE 4 ★  Cumulative Jobs Lost in the 
Economy in the Years  
of 2025 and 2040

 2016–2025 2026–2040 2016–2040

Average Annual  
Disposal Income  
Per Household $3,400 $5,100 $4,400

Total Disposal  
Income Per  
Household $33,500 $76,200 $110,900

 
NOTE Losses to households will vary by size, location and needs  
of each household. Dollars rounded to nearest $100. Totals may  
not multiply due to rounding. 2016–2025 and 2026–2040 totals  
do not add to 2016–2040 totals because the total number of households 
projected in the U.S. change annually, growing from 126.1 million  
in 2016 to 157.3 million in 2040.

SOURCES LIFT/Inforum Model of the University of Maryland,  
and EDR Group.

TABLE
 5

 
★

  Loss of Disposable Income  
per Household due to 
Infrastructure Investment Gap  
(All values are in billions of constant 2015 dollars)

AGGREGATE ECONOMIC IMPACTS
If none of these infrastructure gaps are 
addressed, the U.S. is expected to lose nearly $4 
trillion in GDP by 2025 and $18 trillion in GDP 
over the 25 year period of 2016 to 2040, averag-
ing over $700 billion per year.

From 2016 to 2025, each household will lose 
almost $3,400 each year in disposable income 
due to infrastructure deficiencies; and if not 
addressed, the loss will grow to an average of 
$5,100 annually from 2026 to 2040. From 2016 to 
2025, households will average a cumulative loss 
$34,000 in disposable income; and if infrastruc-
ture deficiencies are not addressed, households 
will average an additional cumulative loss of 
$76,000 in discretionary income from the years 
2026 to 2040. Even though net job impacts are 
counted in millions of jobs lost from the U.S. due 
to insufficient infrastructure investment, overall 
economic impacts in dollars lost in the economy, 
measured by business sales and GDP will be even 
more dramatic than impacts on overall num-
ber of jobs. Job losses in part will be mitigated 
by more people working for less money. Many of 
these jobs will be in replacement for technology-
based and education-driven industries that are 
the basis of long-term economic development. 
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CONCLUSION

The condition, capacity and performance of America’s 

infrastructure is constantly evolving, and efforts to 

address those needs are also ongoing. In this update, 

modeling results from the national economic model  

used in the initial series were adjusted to reflect find-

ings from the new analysis of infrastructure needs and 

gaps. The results of this update study underscore the 

findings of the preceding reports in the Failure to Act 

series, showing that the economic benefits of infra-

structure investment reverberate through every sector 

of the economy while economic losses that come from 

deferred investment also become worse over time.

4
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Results discussed in previous studies showed 
that deteriorating infrastructure affects busi-
nesses and households in various ways leading 
to reductions in business efficiencies, increas-
ing business costs and increase costs of goods 
and services to households. The upshot of these 
impacts is a fall in business sales, national GDP, 
personal income, consumer spending and jobs 
compared to what would otherwise be expected 
to occur. This new study confirms that those 
same findings still apply.

Findings of the final report in the initial  
Failure To Act series demonstrated that weaken-
ing of multiple infrastructure systems will have 
a greater effect overall than simply adding the 
impacts for the individual infrastructure stud-
ies. Several core reasons explain this. First, if 
one transportation system fails, another system 
can be used in some cases. For example, if air-
ports are too congested passengers can drive or 
use trains, and cargo can be shipped by truck or 
inland waterways. However, this substitution 
is not possible if multiple systems deteriorate. 
Moreover, part of every trip to and from an air-
port, marine port and inland port is comes by 
way of some form of surface transportation. 
Secondly, the efficient operations of different 
infrastructure systems depend on each other. For 
example, power plants use water to generate elec-
tricity (for boiling water to create steam and for 
cooling).32 Thus, electricity and water are needed 
to manufacture parts for transportation vehicle 

repairs and materials for road repairs. Transpor-
tation of all modes is required to deliver parts and 
equipment to all types of infrastructure systems, 
including transportation facilities. In addition, 
railway electrification is a systems alternative to 
diesel powered locomotives for commuter rail, as 
well as local transit guided bus ways.

Sustainable policies and personal choices will 
not fix infrastructure, but they can reduce wear 
and tear, and thereby, extend useful lives of infra-
structure systems. In turn, this could extend the 
timeframe for the full levels of investments sug-
gested in these studies and may mitigate some 
of the economic consequences of not funding 
investment. More research on tying sustainable 
practices to infrastructure investment would be a 
valuable contribution for understanding tradeoffs 
faced nationally and regionally.

As discussed in the original Failure to Act 
series, these findings are analytical and do 
not offer policy or funding prescriptions. It is 
important to note that funding for infrastruc-
ture traditionally comes from multiple sources 
including business investors and rate payers 
on the private side, to federal, state, and local 
governments on the public side. Each report 
suggests more research is needed to document 
demand-response, how businesses and house-
holds will adjust demand based on changes in 
efficiencies and costs of infrastructure services, 
which may affect the level of investment funding 
from each of these traditional sources.

Deteriorating infrastructure affects businesses and 
households in various ways leading to reductions in business 
efficiencies, increasing business costs and increase costs 
of goods and services to households. The upshot of these 
impacts is a fall in business sales, national GDP, personal 
income, consumer spending and jobs compared to what 
would otherwise be expected to occur.
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★|ENDNOTES
1.  While the Report Card covers the category of energy  
overall, Failure to Act covers electricity specifically.

2. While the Report Card covers the category of rail infrastruc-
ture overall, Failure to Act covers commuter rail specifically.

3. U.S. Census, 2014 National Population Projections.

4. Note that all tables show impacts in absolute value. These 
impacts and all other impacts in this report are negative, 
unless noted otherwise. For example, as shown in, a failure 
to invest in surface transportation is expected to result in a 
loss of two trillion dollars in business sales through 2025 that 
otherwise would occur in the years 2016–2025. 

5. Business sales may be more properly referred to as “out-
put”, which includes business sales, spoilage/breakage and 
unsold inventory, as well as budget expenditures by public 
and non-profit agencies. In this report, “output” is referred to 
as “business sales” to minimize the use of economic jargon.

6. Airport gaps include anticipated cost of NextGen.

7. Business sales may be more properly referred to as  
“output”, which includes business sales, spoilage/breakage  
and unsold inventory, as well as budget expenditures by  
public and non-profit agencies. In this report, “output”  
is referred to as “business sales” to minimize the use of  
economic jargon.

8. The exact approached for each of these steps varied  
by type of infrastructure system, and are explained in the 
2011–2012 Failure to Act reports.

9. The surface transportation analysis incorporated a  
series of transportation models to project needs, including 
HERS ST (highways), TERM (transit), NBIAS (bridges)  
and CUBE (network connections and effects) and others. 
This modeling was not replicated for the update.

10. Interindustry Forecasting Project at the University of 
Maryland — Long-term Interindustry Forecasting Tool.

11. Often, estimates of economic activity and job creation focus 
on the design and construction period for infrastructure proj-
ects, such as a project to rebuild an aging bridge. However, 
this study focuses exclusively on the incremental and gradual 
decline of infrastructure systems under current investment 
scenarios, impacts to our nation’s productivity and economy 
get worse over time, as needed investments are deferred.

12. Congressional Budget Office based on data from the 
Office of Management and Budget, the Census Bureau,  
and the Bureau of Economic Analysis.

13. U.S. Department of Transportation, Federal Highway  
Administration, Highway Statistics 2009, HM-63 and 
HM-64, available at www.fhwa.dot.gov/policyinformation/
statistics.cfm as of March 8, 2012.

14. U.S. Department of Transportation, Federal Highway 
Administration, Office of Bridge Technology, National 
Bridge Inventory, Functional Classification of Bridges by 
Highway System, available at www.fhwa.dot.gov/bridge/
nbi.cfm as of June 2015.

15. Texas A&M University, Texas Transportation Institute, 
Urban Mobility Report 2015 and 2010.

16. FHWA Forecasts of Vehicle Miles Traveled (VMT):  
May 2015, Office of Highway Policy Information, Federal 
Highway Administration. June 5, 2015.

17. U.S. Department of Transportation, Federal Transit 
Administration, National Transit Database (Annual  
reports) as of 2015; and 1992–2012: Ibid., National Transit 
Summaries and Trends.

18. Federal Transit Administration — State of Good Repair 
and Asset Management. www.fta.dot.gov/13248.html

19. Texas A&M University, Texas Transportation Institute, 
Urban Mobility Report 2015.

20. Congressional Budget Office’s 2015 report Public Spending  
on Transportation and Water Infrastructure, 1956 to 2014.

21. EDR Group analysis of U.S. EPA’s 2011 Drinking Water 
Infrastructure Needs Survey and Assessment — Fifth Report 
to Congress (EPA 816-R-13-006, released by the Office of 
Water in April 2013) and 2008 Clean Watershed Needs 
Survey and Assessment — Report to Congress (EPA 832-R-
10-002), as well as preceding needs surveys.

22. EDR Group analysis of the Congressional Budget  
Office’s March 2015 report titled “Public Spending on 
Transportation and Water Infrastructure, 1956 to 2014.” 
Specifically, Supplemental Table W-1, available at www.cbo.
gov/publication/49910 and the U.S. Census Bureau’s  
Annual Census of Government’s estimates, available at 
www.census.gov/govs/estimate/.

23. See Government Accountability Office (2006) EPA 
Should Strengthen Ongoing Efforts to Ensure That  
Consumers Are Protected from Lead Contamination,  
GAO-06-148, Washington, D.C. [Online] Available:  
www.gao.gov/products/GAO-06-148.

24. See EPA. 2015. Report of the Lead and Copper  
Working Group to the National Drinking Water  
Advisory Council — Final, page 16. [Online] Available:  
www.epa.gov/sites/production/files/2016-01/documents/
ndwaclcrwgfinalreportaug2015.pdf.

25. Cornwell, David A., Richard A. Brown, And Steve H. 
Via, “National Survey of Lead Service Line Occurrence.” 
Environmental Engineering and Technology Inc., Newport 
News, Va., 2AWWA, Washington, D.C.

26. See page 36 of the following report for a chart showing the 
Core 30 airports, defined by the FAA as those having the most 
passenger activity (with the exception of Memphis, a major 
freight hub): www.faa.gov/data_research/aviation/aerospace_
forecasts/media/2015_National_Forecast_Report_Final.pdf.

27. www.faa.gov/data_research/aviation/aerospace_ 
forecasts/media/FY2016-36_FAA_Aerospace_Forecast.pdf

28. Source: www.wisertrade.org, data from U.S. Census 
Bureau Foreign, Trade Division; includes imports and exports.

29. See www.faa.gov/nextgen/media/ 
BusinessCaseForNextGen-2014.pdf.

30. LaCommare and Eto, 2004.

31. The mean average time associated with “sustained  
outages” are 106 minutes.

32. See P. Torcellini, et al., Consumptive Water Use for  
U.S. Power Production, National Renewable Energy  
Laboratory, U.S. Department of Energy, December 2003.
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ABOUT EDR GROUP

Economic Development Research Group, Inc. 
(EDR Group) focuses specifically on applying 
state-of the-art tools and techniques for evaluating 
economic development performance, impacts and 
opportunities. The firm was started in 1996 by a 
core group of economists and planners who are 
specialists in evaluating impacts of infrastructure 
services and technology on economic development 
opportunities. The firm provides consulting and 
analysis services to private and public-sector clients 
across the U.S., Canada and overseas. This includes 
benefit-cost, economic impact, and cost-effectiveness 
studies for projects, programs and policies. These 
efforts support economic development strategies, 
planning processes and public investment decision-
making. In addition, EDR Group provides software 
tools to assist others in conducting economic 
analysis, including tools for assessing transportation, 
energy and economic development investments. EDR 
Group provides a large collection of its economic 
impact analysis studies and information on analysis 
tools, on the web at www.edrgroup.com.
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EXHIBIT G 
MML, MTA & GLS AMICI BRIEF 

(DAART, et al., v City of Detroit, et al., Docket #158852) 

 

Gov. Snyder's 21st Century Infrastructure Commission,  

"21st Century Infrastructure Report," Chapter 7, at 95-10 
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The 21st Century Infrastructure Commission's research is composed of two major works: this report titled “21st Century 
Infrastructure Commission Report,” and a shorter executive summary, which is intended to highlight the most important 

elements of the full report. Both were published on Wednesday, November 30, 2016.   
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Letter from Commission Chair 

Dear Governor Snyder: 

On behalf of Michigan’s 21st Century Infrastructure Commission, I am pleased to present to you the 
Commission’s final report, which we are confident will serve as a 50-year vision for improving the 
state’s infrastructure system and enhancing the quality of life for all Michiganders. A robust, reliable, 
and sustainably funded infrastructure system allows for healthy communities, long-term economic 
prosperity, and more and better jobs—providing a solid foundation for our state’s future.  

This report is the first of its kind in the nation to offer comprehensive recommendations across 
asset types: water, transportation, energy, and communications infrastructure. It provides a current 
assessment of Michigan’s infrastructure systems, a vision for the state’s future, and how we can 
bridge the gap between those two things. The Commission, composed of industry experts, 
educators, business leaders, and government officials from across the state, came together to 
produce a set of implementable recommendations that prioritize the health and safety of Michigan’s 
residents. Months of research, discussions with the public, and input from outside experts have 
allowed us to present a plan that we are confident will improve the quality of life for all Michiganders.  

This report is an important first step in improving Michigan’s infrastructure, but our work is not done. 
For too long, we have underinvested in our infrastructure systems and treated our assets as 
separate entities. In order to stay at the forefront of emerging technologies and remain competitive 
in an increasingly global world, we must start to think of our infrastructure systems in an integrated 
and holistic way. 

Improving infrastructure today and for future generations is a responsibility every Michigander 
needs to take seriously. As Michigan looks to the future, it is essential that we have the 
infrastructure systems to match our goals. Sound and modern infrastructure is vital to the health 
and well-being of the people of Michigan and will help support our growing economy in the future. 
Michigan’s residents deserve reliable, safe, and affordable infrastructure, and we look forward to 
creating a 21st century infrastructure system with you. 

Sincerely, 

 

S. Evan Weiner 
Chair 
21st Century Infrastructure Commission 
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CURRENT 
WATER 

STATE OF MICHIGAN'S 
INFRASTRUCTURE 

Infrastructure systems in Michigan should enhance residents' quality of life, enable economic 
growth, and create a strong foundation for vibrant communities . In order to obtain safe, reliable, 
and resilient water systems in the 21•1 century, we must first understand the current reality of water 
infrastructure in Michigan: 

DAMS 

.,.. Michigan has an 

estimated 2,600 dams, 

many of which were built 

decades ago. 
.,.. More than 10 percent of 

rated dams are in poor or 
unsatisfactory condition. 

MUNICIPAL DRINKING WATER 

DRAINAGE SYSTEMS 

.,.. Drainage systems capture stormwater through open 

ditches, underground pipes, retention, and treatment 
systems to prevent flooding 

.,.. 35,000 miles of county drains serve more than 17 

million acres • 
.,.. Many communities lack sustainable funding mechanisms 

to support drainage systems. 

SEPTIC SYSTEMS 

.,.. 1,390 community water systems supply 

75 percent of the state's residents and 

businesses 

• Septic systems serve 30 percent of 

Michigan residents. 

• Of the 1.3 million systems tn the state, at 
least 10 percent are estimated to be 

failing. Some estimates suggest the rate 

may be as high as 25 percent. 

.,.. Most water systems were built at least 

50-100 years ago and need repair and 

replacement. 

.,.. Many water systems are continually 

underinvested. 

...,. Drinking water systems commonly lose 
between 10 and 50 percent of the drinking 

water they produce due to leakage. 

.,.. Michigan is the only state in the country 

without a sanitary code, which would 

provide a unified standard for septic 
system performance, rnspectJons, and 

maintenance. 

MUNICIPAl WASTEWATER 

.,.. 1,080 community municipal 

wastewater treatment systems serve 

70 percent of Michigan residents 
.,.. Since 2008, an average of 5.7 billion 

gallons of untreated sewage flowed 

into Michigan waterways. 

PRIVATE WELLS 

.,.. Of Michigan's restdents and businesses, 

25 percent obtarn their water from more 
than 1 million private wells, the most of 
any state in the nation 

.,.. Groundwater and private wells are cntical 

to the success of agriculture. 
.,.. Groundwater resources must be protected 

to ensure access to safe drinking water 
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Michigan has unparalleled fresh water resources, including 11,000 inland lakes, groundwater 
resources, and 36,000 miles of streams, wetlands, and beaches. This vast water network—
combined with our unique position within the Great Lakes, the world’s largest freshwater system—
provides exceptional opportunities. However, it also means we have a great responsibility to ensure 
Michiganders have the healthiest water system in the world.  

Michigan’s water system provides drinking water to millions of people, sustains unique and pristine 
habitats, and offers world-class recreation opportunities. Residents rely on this system for public 
health and environmental, recreational, and economic benefits.  

To sustain Michigan’s future, we must manage the state’s 
water resources wisely to protect and enhance their value, 
including maintaining and enhancing the viability of our 
water, sewer, and stormwater infrastructure systems.  

Currently, Michigan has an $800 million annual gap in water and sewer infrastructure needs, 
compiled from decades of deferred maintenance and a lack of knowledge on the condition of our 
water-related assets.31  

The Flint water crisis has placed a national spotlight on the impacts of deteriorating infrastructure, 
declining population and system usage, fragmented decision making, and severe underinvestment 
in critical water infrastructure. Flint is not alone. Other Michigan communities need water 
infrastructure investment to address water quality concerns, including Oscoda Township and Ann 
Arbor. These two communities face the complex problem of chemicals that contaminate local 
groundwater supplies, causing hundreds of homeowners to abandon their wells and seek 
alternative drinking water sources. Michigan’s municipal systems need to be evaluated for defective 
and inadequate infrastructure to ensure long-term safety and public health. 

Beyond drinking water, there are other challenges to Michigan’s water infrastructure. An average 
of 5.7 billion gallons of raw sewage flowed into Michigan’s waters between 2013 and 2014 (MDEQ 
October 2016 a.). Sixty-four rivers that drain 84 percent of the land area in the Lower Peninsula 
tested positive for human sewage (Verhougstraete et al. 2014). Nearly 25 percent of beaches 
experienced closures in 2015 (MDEQ May 2016). 20 percent of our beaches do not meet public 
health protection standards. Maintaining and updating our wastewater and stormwater 
infrastructure is critical to solve this problem so all Michigan residents can access these resources 
without risk to their health.  

The Commission has recognized that a 21st century water infrastructure system begins with being 
able to identify the location and condition of Michigan’s water, sewer, and stormwater infrastructure. 
This knowledge and data will identify infrastructure shortcomings to develop a long-range plan for 
a safe, reliable, cost-effective and efficient system. In addition, this information will assist revisions 
to water and sewer rate structures, to reflect the full cost of providing service to maximize 
infrastructure investments and stop deferring needed maintenance activities. 

                                                        
31 The annual funding gap for water and sewer infrastructure needs is considered a conservative estimate using the best 
available information. As condition assessments and asset management plans are developed, this estimate may increase. 
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This chapter outlines a series of water-related recommendations to provide clean, safe water that 
enables a high quality of life, stimulates economic development, and protects public health and the 
environment. 

 

Recommendations Key 

 
Economic Prosperity 

 
A Healthy Environment 

 
Reliable, High-quality Service 

 
Value for Investment 

 
Implementation Start (in years) 

 
Implementation Complete (in years) 
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7.1 ENSURING PUBLIC AND ENVIRONMENTAL 
HEALTH 

Where is Michigan today? 

Drinking water and wastewater investments, as well as regulatory programs, focus on sector and 
individual source compliance rather than systematic methods for supporting comprehensive 
environmental and public health outcomes. As evidenced by aging infrastructure—and the city of 
Flint, Oscoda Township, and other communities that are experiencing public health impacts 
associated with contaminants in drinking water—without adequate information, planning, and 
investment, the level of public and environmental health will continue to worsen. 

What does a 21st century Michigan look like?  

Michigan’s water-related infrastructure investments and regulatory programs lead the nation in 
providing integrated approaches that successfully protect public safety and environmental health. 
The results are a safe, reliable, cost-effective and efficient water-related infrastructure system.  

How do we get there?  

7.1.1 The MDEQ should provide financial assistance to communities in need to invest in 
replacing aging infrastructure where there are immediate risks to public health or the 
environment due to lagging water infrastructure investments.	 Public health and 
environmental emergencies will be immediately mitigated by accessing emergency funds 
for failing infrastructure  

Estimated investment needed: $25 million of state funds annually, dependent on the 
number of immediate public health or environmental risks identified  

 

7.1.2 The MDEQ should develop an outcome-based regulatory framework that ensures 
compliance is achieved, while enabling flexibility of means and methods through a 
permitting system that supports innovation to achieve public and environmental health 
goals. State and local programs should be revised to achieve these outcomes. Following 
these revisions, the State of Michigan should evaluate regulatory staffing levels and 
requirements for MDEQ and MDHHS as well as local training and certification to ensure 
that environmental and public health outcomes are achieved.  

Estimated investment needed: Will utilize existing staff resources; the estimated 
investment needed should be reevaluated as regulations are revised  
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7.1.3 The MDEQ should use resources such as the recommendations of the National Drinking 
Water Advisory Council, municipal utilities, current U.S. Environmental Protection Agency 
(U.S. EPA) standards, and evolving research to inform legislative updates to the regulation 
of drinking water. As regulations are updated, communities may face additional costs to 
meet revised standards that may not be anticipated in local capital improvement plans or 
rate structures (i.e., the need to replace lead service lines). The MDEQ should partner with 
the Michigan Infrastructure Council, Michigan Department of Treasury, and drinking water 
utilities to determine the extent of potential financial impacts and provide funding to offset 
some of these costs to help communities meet revised standards.  

Estimated investment needed: $50 million in funding each year for ten years; 
administered through the Drinking Water Revolving Fund  

 

7.1.4 The MDEQ should provide grants and technical assistance to schools to develop and 
implement a science-based drinking water quality testing and remediation program for lead 
and other contaminants. The program should use established guidelines to develop an 
appropriate level of testing for schools based on age, plumbing vintage and materials, and 
water quality. 

Estimated investment needed: A one-time state investment of $4.5 million  

 

7.1.5 The MDEQ and MDHHS should incorporate science-based research in establishing 
drinking water standards and evaluate sources of drinking water contamination as 
technology advances, enabling better detection of pollutants to determine whether further 
controls are warranted in drinking water and wastewater systems. 

Estimated investment needed: Will utilize existing staff resources 

 

7.1.6 The MDEQ should continue to provide funding through the Clean Michigan Initiative (CMI) 
to assist with cleanup efforts of contaminated properties that threaten public health and 
drinking water supplies. This will require a new, successful ballot initiative to fund the CMI 
into the future.  

Estimated investment needed: $35 million of state funds each year for ten years 
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7.1.7 The MDEQ and MDHHS, local municipalities, and utilities should expand public outreach, 
engagement, and communication efforts regarding regulatory standards to manage risk 
and ensure public and environmental health are maintained, and the necessity of water 
supply, sewer, and stormwater investments.  

Estimated investment needed: Will utilize existing staff resources, asset management 
plans, and rate structures 

 

7.1.8 The MDEQ and MDHHS, in partnership with drinking water system operators, regional 
partners, and federal agencies, should expand comprehensive real-time surface and 
groundwater monitoring to detect potential threats to water supplies, develop early 
responses, and provide regular public reporting.  

Estimated investment needed: $1 million of state funds annually 

 

7.2 WATER ASSET MANAGEMENT 

Where is Michigan today? 

Unlike Michigan’s transportation system, there is no comprehensive state requirement for the 
collection of data on water and sewer infrastructure conditions. The lack of information about 
existing water infrastructure conditions and long-term investment needs jeopardizes service quality, 
safety, public health and reliability. This adds to the legacy costs for communities and utilities.  

The lack of information about existing water infrastructure 
conditions and long-term investment needs compromises 
both service quality and reliability.  

In addition, the technical and financial resources needed to adequately invest in infrastructure is 
beyond the reach of many service providers that operate in older communities. The problem is 
threefold: 1) the infrastructure is older and in need of a larger investment; 2) shrinking population 
has resulted in stranded capacity; and 3) the economic wherewithal of typical residential customers 
is far below what it was when systems were first put in place, with many at or below poverty indices. 

What does a 21st century Michigan look like? 

Michigan’s drinking water, sewer, stormwater, and dam infrastructure systems all are regularly 
assessed and maintained to ensure the health and safety of Michigan’s residents. The location and 
condition of public water infrastructure is identified, enabling strategic management and investment 
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in these systems. Michigan’s investments are transparent and cost effective, facilitating a high level 
of public trust. This public trust is a foundation for sustained investment and quality service.  

Local governments and water utilities have the necessary tools to regularly inventory, assess, and 
strategically invest in their water assets.  

How do we get there?  

7.2.1 The MDEQ should compile and evaluate asset management plans submitted under the 
first phase of the Stormwater, Asset Management, and Wastewater program. If necessary, 
the program should be updated to ensure that completed asset management plans are 
comprehensive and provide sufficient detail for planning purposes and meet MDEQ criteria. 
Following a program review and update, the MDEQ should provide additional funding to 
incent and assist municipalities and public utilities that have not established asset 
management plans for their stormwater and wastewater systems. Any updates to the 
program should also ensure that condition assessments and asset management plans are 
developed in a manner that enables consistent reporting in a statewide asset management 
database system supported by the State of Michigan (see Chapter 3). 

Estimated investment needed: $400 million of state funds, distributed at a rate of 
approximately $80 million per year for five years32  

 

  

                                                        
32 The SAW program was previously allocated $450 million, which has supported the development of asset management 
plans for approximately 50 percent of the state’s wastewater and stormwater systems. 
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7.2.2 The MDEQ should expand the current SAW program, to provide a portion of the funding 
necessary to complete condition assessments and the development of asset management 
plans for drinking water supply systems. Asset management plans for drinking water 
infrastructure should identify and prioritize infrastructure elements with risks to public 
health, such as lead service line replacement, which would decrease the risk of drinking 
water serving as a pathway of contamination. Asset management plans should develop 
local strategies to conduct coordinated lead service line replacement. Additionally, asset 
management plans should assess, maintain, and restore source watersheds and their 
ability to reliably and sustainably provide high-quality water for drinking water systems. 
Funding provided to these municipal agencies should be proportional to the size of the 
system (e.g., number of users, miles of infrastructure, and nature and extent of source 
watershed[s]). These revisions should ensure that condition assessments and asset 
management plans are developed in a manner that enables consistent reporting in the 
previously mentioned database. 

Estimated investment needed: $350 million distributed at a rate of $70 million per year 
for five years33  

 

7.3 21ST CENTURY WATER INFRASTRUCTURE 

Where is Michigan today? 

Water-related infrastructure is aging and insufficient 
across urban, suburban, and rural areas of the state, 
particularly in our legacy cities.34  

The high cost of replacement and maintenance, combined with declining water usage creates a 
daunting challenge. Excess distribution capacity impedes effective operations, and antiquated 
infrastructure prevents dependable, cost-effective service delivery. These challenges can cause 
undesirable public health, environmental, and economic impacts. In some rural areas of the state, 
keeping and attracting land-based industries depends upon access to wastewater treatment 
systems, potable water, and drain infrastructure.  

  

                                                        
33 $350 million represents an average of $250,000 per asset management plan for the state’s approximately 1,400 
community drinking water supplies. 
34 Legacy cities are considered “older, industrial urban areas that have experienced significant population and job loss, 
resulting in high residential vacancy and diminished service capacity and resources.” For more information, see 
www.legacycities.org. 
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What does a 21st century Michigan look like? 

Michigan’s water-related infrastructure, including water supply, sewer, and stormwater systems, in 
conjunction with other infrastructure types, serves as the platform for economically and socially 
prosperous communities and supports a healthy environment. Our water systems are designed 
and built using the best available technologies to equitably provide services to residents and 
businesses.  

How do we get there?  

7.3.1 The Michigan Infrastructure Council and other asset management entities should partner 
with economic development entities to identify and prioritize areas for targeted 
infrastructure water, sewer, and stormwater replacements or upgrades. These targeted 
investments should be consistent with local land use master plans and seek to leverage 
the availability of investments in other infrastructure (such as roads and communications 
networks) and other business development assets (such as a labor force or production 
facilities); as well as maximize economic development, investment, and employment 
opportunities. The capital improvements in these areas should be reflected in the approved 
local program. 

Estimated investment needed: Will augment existing programs 

 

7.3.2 The Michigan Department of Agriculture and Rural Development (MDARD) should help 
support access to wastewater treatment capacity, potable water, and drain infrastructure 
in rural communities to promote land-based industries such as food, fiber crops, tourism, 
and mining, in order to keep rural communities competitive in a global economy. 

Estimated investment needed: $10 million of state funds annually 

 

7.4 FISCALLY SUSTAINABLE WATER, SEWER, AND 
STORMWATER PRICING MODELS 

Where is Michigan today? 

Inadequate and inconsistent information on the condition 
of water infrastructure and resources prevent system 
managers from developing sustainable funding models.  
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Water and sewer rates do not always reflect the full cost of providing water and sewer service. This 
unintentionally undermines economic efficiency and the financial sustainability of those systems. 
In some cases, communities bill utilities to pay for services rendered that would otherwise have to 
be paid out of the General Fund. While these charges are legitimate if properly allocated, it can 
lead to mistrust—jeopardizing the ability of water utilities to sustain rates and revenues at adequate 
levels. In other cases, local general funds (usually financed largely by property taxes rather than 
user fees) are used to subsidize water rates, meaning that rate revenues are not sufficient to 
support capital and operating costs. This General Fund subsidization is unsustainable due to 
Michigan’s tax structure, making underinvestment and risk of failure of water infrastructure more 
likely.  

What does a 21st century Michigan look like? 

Michigan’s water and wastewater systems are adequately and sustainably funded in both the short 
and long term. Certainty and transparency exists for all parties and entities paying water utility 
rates. Using an enterprise concept for rate structures, revenues generated by rates cover all capital, 
operation, maintenance, and replacement expenditures based on asset management plans. Any 
subsidies or General Fund transfers to water infrastructure systems would be limited and 
transparent. Pricing models ensure Michigan gets the most value for investments in our water, 
wastewater, and stormwater systems, as well as provide an ideal level of service to customers. 
These systems ensure continuous improvement models to maximize value to all people and entities 
that benefit from these systems, and protects and sustains natural resources. Water infrastructure 
system operators employ asset and information management systems that provide customers the 
transparency and confidence that infrastructure is being well managed on a sustainable basis. 
Management systems are in place that ensure that water infrastructure maintenance and 
improvement is done in coordination with other infrastructure systems to provide customers with 
the most cost-effective deployment and operation. 

How do we get there? 

7.4.1 Through new policy, state auditing, regulatory processes, and technical support, Treasury 
and MDEQ should require self-sufficient transparent operation of enterprise organizations 
for water, sewer, and stormwater utilities that are supported by rate structures that cover 
all capital, operation, maintenance and replacement expenditures based on up-to-date 
asset management plans. This should include the development of mechanisms to provide 
financial assistance to ratepayers with a demonstrated financial need. The MDEQ should 
convene a stakeholder workgroup to develop these mechanisms in a context that fits 
Michigan’s structure for fees and taxes. 
Estimated investment needed: Establishment of requirements and development of 
financial assistance mechanisms funded through existing staff resources; $1 million 
needed annually to seed the financial assistance program35  

 

                                                        
35 Funding amount should be reevaluated after rate structures are adjusted. 
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7.4.2 Utilities should engage in customer outreach when developing financing and ratemaking 
processes for all water, sewer, and stormwater utilities to achieve greater degrees of 
transparency. 

Estimated investment needed: Will utilize existing staff resources 

 

7.4.3 The MDEQ and Treasury should evaluate and modify Michigan’s Water Pollution Control 
Revolving Fund, better known as the State Revolving Fund (SRF), to increase 
opportunities for participation in the program. At a minimum, the following components 
should be evaluated: 

• Enhancing education and outreach to help market the program to communities and 
assist them through the SRF process  

• Streamlining the SRF application process to make participation more attractive in a 
competitive interest rate environment 

• Providing direct financial support through the project planning phase or allowing 
reimbursement for these costs once a loan is approved (the S2 grant program may 
serve as a model) 

• Providing for a longer loan time horizon to parallel the life of infrastructure assets 

• Providing for the option to discount the interest rate based on outcomes achieved (e.g., 
asset management, regional partnerships, public and environmental health benefits) 

• Analyzing various interest and loan scenarios in relation to assuring the fund is 
sustainable in the long term 

Estimated investment needed: Will utilize existing staff resources 

 

7.4.4 The Michigan Legislature should adopt legislation authorizing stormwater utilities that is 
consistent with the Bolt v. City of Lansing36 decision, establishes the requirements for 
structuring and charging a fee, and provides a streamlined process for local adoption. This 
legislation should establish the requirement for all users of stormwater services to pay for 
sustainable service delivery on a proportionate basis and provide incentives for alternate 
approaches to stormwater management.  

 

  

                                                        
36 The Bolt v. City of Lansing decision has precluded most municipalities in Michigan from establishing stormwater utilities. 
The decision requires stormwater assessment to be based on the unique contributions of individual properties.  
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7.4.5 Water utility rate structures should incorporate incentives to promote water-use efficiencies 
to reduce operating costs and delay or eliminate the need for capital investment. 

Estimated investment needed: Will utilize existing staff resources and rate structures 

 

7.5 GREEN INFRASTRUCTURE 

Where is Michigan today?  

Michigan’s water management systems were originally designed to remove water from property as 
swiftly as possible, which significantly altered streams and rivers, increased water quality problems, 
and degraded habitat. Variability of weather and climate could further strain existing drainage 
infrastructure and require new approaches to protect public health and prevent flooding and water 
pollution. Currently, there are few funding and financing mechanisms to support green 
infrastructure. 

What does a 21st century Michigan look like?  

Michigan leads the country by developing integrated and sustainable approaches to manage the 
quantity and quality of stormwater and surface water. A variety of optimization and simulation 
modelling approaches are used to assist water planners with developing and implementing plans. 
The impact of stormwater runoff on the total water cycle is significantly reduced and the state 
embraces low-impact design standards on land development projects. Michigan’s water supply, 
wastewater, stormwater, and surface water management systems are integrated to provide the 
best outcomes for public and environmental health. 

How do we get there?  

7.5.1 The Michigan Department of Licensing and Regulatory Affairs (LARA), MDEQ, MDNR, and 
MDOT should encourage the integration of low-impact development/design standards and 
green infrastructure for stormwater management. Local jurisdictions should update their 
local ordinances to incorporate policies that incent the use of green infrastructure 
approaches that seek to optimize the joint benefits of stormwater management and green 
infrastructure—unless there are clear engineering, economic, environmental, or social 
reasons to select traditional engineering approaches. Model ordinance language from the 
Low Impact Design Manual for Michigan should be the basis for revisions. These 
ordinances should include stormwater quality and quantity planning for all projects. 

Estimated investment needed: Will utilize existing staff resources 
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7.5.2 To enhance community resiliency and optimize costs, the MDEQ and MDNR should 
facilitate the development of tools that enable stormwater and wastewater system owners, 
managers, and operators to fiscally and operationally manage green infrastructure through 
asset management plans.  

Estimated investment needed: Will utilize existing staff resources 

 

7.5.3 Treasury and the MDEQ should update and revise funding and financing mechanisms that 
support infrastructure investments to incent evaluation and implementation of both 
efficiency-oriented approaches and green infrastructure.  

Estimated investment needed: Will utilize existing staff resources 

 

7.5.4 The MDEQ should periodically review and revise its programs and permitting requirements 
to ensure that engineering and design practices for sanitary sewer overflow (SSO) and 
combined sewer overflow (CSO) correction and stormwater management are based on 
assumptions that anticipate increased storm intensity and/or frequency. 

Estimated investment needed: Will utilize existing staff resources 

 

7.5.5 Drinking water, wastewater, and stormwater agencies should evaluate the resiliency of 
systems and facilities that enhance a community’s readiness for increased storm intensity 
and/or frequency as well as their timely recovery as part of their asset management 
planning.  

Estimated investment needed: See recommendation 7.2.1, SAW asset management 
funding  
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7.5.6 The MDEQ, MDARD, and county drain commissioners should develop draft revisions and 
then work with other stakeholders to provide recommendations to the Michigan Legislature 
to update the Michigan Drain Code (if appropriate) and municipal separate storm sewer 
system (MS4) program to better facilitate joint action and collaboration among jurisdictions 
to manage stormwater on a watershed basis. Chapter 22 of the drain code should be 
updated to allow petitions to request development of collaborative watershed management 
plans as well as watershed-based engineering and design studies. The code should also 
be updated to allow performance-based (rather than prescriptive) mechanisms to incent 
property owner behavior to achieve water quality and quantity outcomes. 

Estimated investment needed: Will utilize existing staff resources 

 

7.5.7 The MDEQ, MDARD, and county drain commissioners should develop draft revisions then 
work with other stakeholders to provide recommendations to the Michigan Legislature to 
address inconsistencies between the drain code and MS4 programs, with a goal of more 
explicitly authorizing projects focused primarily on management of water quality, especially 
in urbanized areas. MDEQ would still retain all authority over MS4 programs while allowing 
the drain commissioners to assist petitioning municipalities with implementation, 
particularly for permit requirements that are not grant eligible. 

Estimated investment needed: Will utilize existing staff resources 

 

7.5.8 Relevant state agencies, including the DTMB, and the MDEQ should assess properties to 
identify and implement opportunities to use green infrastructure to manage stormwater. 
The MDNR and MDOT should be the first agencies to conduct this evaluation.  

Estimated investment needed: Will utilize existing staff resources 
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7.6 ONSITE WELL AND WASTEWATER TREATMENT 
SYSTEMS 

Where is Michigan today?  

Approximately 25 percent of Michigan residents and businesses obtain their water from private 
wells, of which there are more than one million—the most of any state in the nation (Creagh 2016). 
Michigan’s farms also predominately use private wells for their agricultural operations. Moreover, 
about 30 percent of Michigan residents are served by onsite wastewater treatment systems, 
commonly called septic systems. It is estimated that 10 percent or more of Michigan’s 1.3 million 
septic systems are failing (MDEQ 2016). While the majority of residents are connected to sanitary 
sewers, more than half of new home construction occurs in areas without sewer systems and 
requires onsite treatment system installation.  

Michigan is the only state in the country without a sanitary 
code to protect its waters and public health.  

Michigan does not have a uniform standard for septic system performance, inspections, or periodic 
maintenance. 

Well and septic systems, when properly installed and maintained, can provide an environmentally 
sound and cost-effective method to supply and treat water on individual properties. Subdivisions 
and condominium developments not contiguous to municipal systems frequently use small 
community systems, which may not be as environmentally sound over the long term and are often 
not adaptable to new users. This suggests that, over time, these systems may be undercutting 
municipal rate bases and the opportunity of improving economies of scale. Once installed, the 
performance of individual onsite water and wastewater systems are not well tracked, and the 
apparent high failure rates for these systems threaten both environmental and public health. 

What does a 21st century Michigan look like? 

Onsite water wells and wastewater treatment systems provide safe, affordable drinking water as 
well as wastewater disposal in rural areas of Michigan where investments in community systems 
do not make economic sense. Michigan has programs that ensure that individual systems are safe, 
properly maintained, and do not cause individual or cumulative environmental consequences. 
Information that helps make data-driven decisions is collected, compiled, and made publicly 
available.  
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How do we get there? 

7.6.1 The MDEQ, MDHHS, and LARA should revise regulations to require county and municipal 
governments, as well as water and sewer utilities, to use planning and permitting 
processes, taxes, fees, and other policies to promote connection to public water supply 
and wastewater treatment systems when they are available or when a new or expanded 
municipal system would be cost effective. This should include the development of utility 
service districts as part of asset management planning. New decentralized community 
systems should be required to demonstrate full life-cycle economic benefits, with 
consideration of other sustainability principles. For example, this may include the 
development of utility service districts as part of asset management planning.  

Estimated investment needed: Will utilize existing staff resources 

 

7.6.2 The MDEQ, MDHHS, and LARA, in partnership with local health departments, should 
encourage local governments to adopt ordinances requiring new homes and businesses 
with failed onsite wastewater treatment systems to connect to established community 
systems if they are available within 200 feet, consistent with Michigan Public Health Code 
(Act 368).  

Estimated investment needed: Will utilize existing staff resources 

 

7.6.3 The Michigan Legislature should pass new legislation that would enable local governments 
to adopt ordinances requiring homes and businesses to connect to community drinking 
water systems when onsite water wells fail if they are within 200 feet of an existing system. 

Estimated investment needed: Will utilize existing staff resources 

 

7.6.4 Communities should use Section 208 of the federal Clean Water Act to plan wastewater 
treatment facilities under an area-wide wastewater treatment management plan. In such 
cases, the MDEQ should use the permissive authority granted under Act 451, Part 21, Rule 
39 to ensure that state or national permits (e.g., National Pollutant Discharge Elimination 
System) are addressed consistently with the approved Section 208 plan.  

Estimated investment needed: Will utilize existing staff resources 
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7.6.5 The MDEQ and local health departments should strengthen permitting requirements to 
allow community systems only where a municipal system connection is not available, cost 
effective, or environmentally necessary. Community systems should be adaptable to future 
increases in the number of users, demonstrate a financially supported asset management 
plan, and provide for eventual connection to a municipal system.  

Estimated investment needed: Will utilize existing staff resources 

 

7.6.6 The MDEQ and MDHHS should work with the Michigan Legislature and local public health 
departments to update Michigan's Statewide Sanitary Code. The revised code should 
include 1) inspections of septic and community systems on a routine basis (e.g., every five 
years); 2) an approval route for alternative systems where public health or environmental 
quality is at risk; 3) minimum requirements for permitting; 4) a local health department–
based, statewide registry of septic systems, including location, installation, and inspection 
dates; and 5) requirements for maintenance, pumping, repair, or replacement based on 
inspection results. This information should be included in the statewide asset management 
database system. 

Estimated investment needed: Will utilize existing staff resources  

 

7.6.7 The MDEQ and MDHHS should develop a financing mechanism such as a low-interest 
revolving loan fund or loan loss reserve program to support maintenance and replacement 
of existing onsite and community systems for system owners with a demonstrated need for 
financial assistance.  

Estimated investment needed: $20 million of state funds annually37 

 

  

                                                        
37 Michigan has an estimated 1.3 million septic systems, which have an average lifespan of about 25 years. This suggests 
that approximately 52,000—4 percent—of all septic systems should be replaced on an average annual basis. This may 
require annual investment of approximately $780 million. Septic systems are private infrastructure that can affect public 
health and environmental quality. Similar to other investments property owners make, septic systems should be primarily 
funded privately. State support should be provided to owners of failed systems with demonstrated financial need. Michigan 
counties that have enacted inspection programs have estimated failure rates of approximately 25 percent; $20 million 
annually assumes that approximately 10 percent of owners of failed systems would need financial assistance to replace 
their systems. 
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7.7 EMBRACING NEW TECHNOLOGY TO DEVELOP 21ST 
CENTURY UTILITIES 

Where is Michigan today? 

Most of Michigan’s drinking water and wastewater 
management systems were built between 50 and 100 
years ago and utilize outdated technology and approaches 
for treatment, distribution, and collection.  

Many government procurement specifications and policies do not include mechanisms to evaluate 
and utilize new technologies or alternative materials that can provide cost savings and enhance 
environmental outcomes. Regulatory policies can discourage innovation because permitting 
entities are unfamiliar or uncomfortable with new technologies, materials, or use of old technologies 
and materials in new and novel ways. 

What does a 21st century Michigan look like? 

Michigan’s water supply, wastewater, and stormwater utilities embrace ideas, partnerships, and 
cost-effective emerging technologies and materials. This holds substantial promise for more 
efficient water and energy use, recovery of resources (such as nutrients), and improvement of 
environmental and public health outcomes. 

How do we get there? 

7.7.1 The MDEQ, municipalities, and local utilities should put in place a process to periodically 
review and update new technologies, procurement manuals, or standard operating 
practices to allow for open competition for technology and materials meeting relevant 
professional standards (e.g., American Water Works Association, Michigan Water 
Environment Association). Regulatory programs should be updated to further enable 
innovative approaches to achieve environmental and public health outcomes.  
Estimated investment needed: Will utilize existing staff resources 

 

7.7.2 The MDEQ, municipalities, and local utilities should put in place a process to periodically 
review and update regulatory programs, implement methods of continuous improvement, 
and create standard work to further enable innovative approaches to achieve 
environmental protection and public health outcomes, as well as to control costs.  

Estimated investment needed: Will utilize existing staff resources 
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7.7.3 The MDEQ should work with municipal utilities to amend the current wastewater regulatory 
framework to advance the State of Michigan’s Water Resource Recovery Facility 
framework and educate municipalities about the benefits of these approaches.  

Estimated investment needed: Will utilize existing staff resources 

 

7.7.4 The MDEQ should work with municipal utilities to amend the current drinking water 
regulatory framework to advance the development of 21st century water utilities and inform 
municipalities about the benefits of these approaches.  

Estimated investment needed: Will utilize existing staff resources 

 

7.7.5 The MDEQ should encourage and incent strategies like resource recovery, as well as 
energy conservation and management options at wastewater and drinking water facilities, 
to help conserve resources and drive down costs. Revisions to Michigan’s revolving loan 
fund could help incent those changes. 

Estimated investment needed: Will utilize existing staff resources 

 

7.7.6 The MDEQ should support innovation through partnerships and or funding with Michigan 
universities to expand research programs in the drinking water and wastewater fields.  

Estimated investment needed: $1 million of state funds annually  

 

7.7.7 The MDEQ and water utilities should support new and emerging cost-effective 
technologies (such as smart metering and loss management technology) through 
permitting requirements that integrate water utilities with innovative communication and 
energy networks.  

Estimated investment needed: Varying; the cost of new technologies should be 
integrated locally into cost of service 
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7.8 DAMS 

Where is Michigan today?  

Michigan is home to an estimated 2,600 dams—many of which were built decades ago to supply 
power and run mill operations (Lane 2016). While many of these structures continue to serve a 
valuable purpose, others are in disrepair, risking failure that can cause significant ecological and 
economic damage, and threaten public safety (MDEQ 2016).  

These decades-old dams have deteriorated due to age, erosion, poor maintenance, flood damage, 
or antiquated design, and they are particularly vulnerable during high water flow events.  

Since the early 20th century, more than 300 dam failures 
have been documented in Michigan. 

In addition, significant adverse environmental effects of dams interrupting the natural flow of water, 
material, and organisms have been documented. The risk of failure, in conjunction with adverse 
effects on tributaries, suggests that dams that no longer serve a valuable purpose should be 
candidates for removal. 

Dams are not routinely assessed for social and economic value and operational risks, which 
hinders reaching informed decisions on reinvestment, repair, removal, or replacement. Adequate, 
consistent, and long-term funding sources are limited for dam removal. Removal costs are highly 
variable and dependent on factors such as sediment contaminant levels, sediment volumes, 
surrounding infrastructure, wetland-related issues, and more. Furthermore, information is lacking 
regarding the number, condition, and ownership of low-head barriers that are not regulated under 
Parts 307 and 315 of the Natural Resources and Environmental Protection Act. 

What does a 21st century Michigan look like?  

Michigan has far fewer dams than it did at the turn of the 21st century. Given the original purposes 
for dam construction dating back to the 1800s, many of these relics have met their useful lifespan 
and have been removed or modified to help restore the natural functions of river ecosystems, such 
as upstream and downstream passage of biological organisms, nutrient transfer, and recreation. 
Dams that continue to provide benefits to society, such as reservoirs that provide water supply, 
recreational opportunities, and wildlife habitat and refuge, will have investment mechanisms to 
ensure their maintenance and structural integrity over their remaining useful life. 
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How do we get there? 

7.8.1 The MDEQ’s Dam Safety Program should maintain a publicly accessible geospatial data 
layer within the statewide asset management system that includes the number, condition, 
risk, and ownership of public, and private, regulated and nonregulated dams in the state. 
Working with partner organizations, the MDEQ should develop publicly available decision-
support tools and training programs to assess risk, reinvestment and removal options for 
dams and low-head barriers. The tools should help communities and owners of dams 
evaluate potential safety, social-cultural, biological, ecological, and economic tradeoffs 
associated with the removal or maintenance of a dam. Utilizing the inventory of dams and 
the decision-support tool, the State should continue to support removal and maintenance 
of dams depending on the individual risks and benefits of each dam. 

Estimated investment needed: $227 million of state funding over 20 years38  

 

  

                                                        
38 The figure represents $10 million to develop and update the dam inventory database and develop decision-support tools 
to help assess removal or maintenance options. The MDEQ’s Dam Safety Program currently estimates that an additional 
$225 million is needed for dam management, which may be refined with additional data. 
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EXHIBIT H 

 

MML, MTA & GLS AMICI BRIEF 

(DAART, et al., v City of Detroit, et al., Docket #158852)  

 

 

MICHIGAN APPELLATE AND SUPREME COURT DECISIONS  

INVOLVING CHALLENGES TO VARIOUS TYPES OF  

LOCAL GOVERNMENTAL FEES  

SINCE BOLT V LANSING  

 

1. A & E Parking v Detroit Metropolitan Wayne County Airport Authority, 271 Mich App 

641, 644-5; 723 NW2d 223 (2006) 

  

2. American Axle & Mfg., Inc. v City of Hamtramck, 461 Mich 352; 604 NW2d 330 (2000) 

  

3. Arlington Estates, LLC v Township of Muskegon, Docket No. 294197, Not Reported in 

NW2d, WL 1709841 at * 3 (Mich App 2011)   

 

4. Atchoo v Charter Tp. Of Orion, Docket No. 28366, Not Reported in NW2d, WL 1798125 

at *5 (Mich App 2009)  

 

5. Binns v City of Detroit, No. 337609 & No. 339176, Not Reported in NW Rptr, WL 6363126 

at *11-15 (Mich App 2018)1  

 

6. Bohn v City of Taylor, No. 339306, Not Reported in NW Rptr, WL 360730 at *5-6 (Mich 

App 2019)  

 

7. Carman v Village of Northport, No. 297059, Not Reported in NW2d, WL 3101839 at *1-

2 (Mich App 2012)   

 

8. City of Gaylord v Maple Manor Investments, LLC, No. 266954, Not Reported in NW2d, 

WL 2270494 at *8 (Mich App 2006)   

 

9. Dalton Enterprises v Michigan Dalton Tp., No. 291789, Not Reported in NW2d, WL 

2867944 at *6 (Mich App 2010)  

 

10. Dawson v Secretary of State, 274 Mich App 723, 744; 739 NW2d 339 (2007)  

 

11. Deerhurst Condominium Owners Association, Inc. v City of Westland, No. 339143, Not 

Reported in NW Rptr, WL 360725 at *5-6 (Mich App 2019)  

 

12. Dodson v City of Ann Arbor, No. 257634, Not Reported in NW2d, WL 162220 at *2-3 

(Mich App 2007)   

 

 
1 This case refers to both the Binns, et al. and DAART, et al. matters. 
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13. Duverney v Big Creek-Mentor Utility Authority, 469 Mich 984, 674 NW2d 153 (2003)   

 

14. Forner v Allendale Charter Township Supervisor, No. 339072, Not Reported in NW Rptr, 

WL 1302094 at *4 (Mich App 2019)   

 

15. Futernick v Sumpter Tp., No. 221697, Not Reported in NW2d, WL 483507 at *2-3 (Mich 

App 2002)   

 

16. Gottesman v City of Harper Woods, No. 344568, Not Reported in NW Rptr, WL 6519142 

at *3 (Mich App 2019)   

 

17. Graham v Kochvolle Township, 236 Mich App 141, 150-2; 599 NW2d 793 (1999)  

 

18. Grand Blanc Community Schools v Wright, Docket No. 296389, Not Reported in NW2d, 

WL 1137120 at *7-8 (Mich App 2013)   

 

19. Greenfield v Farmington Hills, No. 353010, Not Reported in NW Rptr, WL -- (lv den, July 

1, 2019) 

 

20. Grunow v Township of Frankenmuth, No. 226094, Not Reported in NW2d, WL 31376376 

at *1-2 (Mich App 2002)   

 

21. Gumbleton v Village of Holly, No. 342025, Not Reported in NW Rptr, WL 4668593 at *3 

(Mich App 2019)   

 

22. Hyde Park Co-op v City of Detroit, 493 Mich 966, 829 NW2d 195 (2013)  

 

23. In re Foreclosure of Certain Parcels of Property, Docket No. 149506 & COA No. 309229, 

Not Reported in NW2d, WL 2218674 at *1 (Mich App 2014)   

 

24. Indian River Trading Post v Township of Tuscarora, No. 336181 & No. 336182, Not 

Reported in NW Rptr, WL 1072596 at *2-3 (Mich App 2018)  

 

25. Jackson County v City of Jackson, 302 Mich App 90, 93 & 99; 836 NW2d 903 (2013)  

 

26. Judicial Attorneys Ass’n v State, 460 Mich 590, 618; 597 NW2d 113 (1999)   

 

27. Kowalski v City of Livonia, 267 Mich App 517, 519; 705 NW2d 161 (2005)   

 

28. Lapeer County Abstract & Title Co. v Lapeer County Register of Deeds, 264 Mich App 

167, 184-5; 691 NW2d 11 (2004)  

 

29. Logan v Charter Township of West Bloomfield, No. 333452, Not Reported in NW2d, WL 

383751 at *3 (Mich App 2018)   
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30. Mapleview Estates, Inc. v City of Brown City, 258 Mich App 412, 414-6; 671 NW2d 572 

(2003)   

 

31. Mayfield Tp. v Detroit Edison Co., Docket No. 323774, Not Reported in NW2d, WL 

3020802 at *2 (Mich App 2016)   

 

32. McCarthy v Sosnick, Docket Nos. 293482, 293483, 294383, 294385, 295782, 295784, Not 

Reported in NW2d, WL 4424344 at *15 (Mich App 2011)  

 

33. Meadows Valley, LLC v Village of Reese, Docket No. 147461 & COA No. 309549, Not 

Reported in NW2d, WL 2494994 at *2 (Mich App 2013)   

 

34. Michigan Association of Home Builders v City of Troy, 504 Mich 204, 213; 934 NW2d 

713 (2019)   

 

35. Michigan Association of Home Builders v City of Troy, Docket No. 156737, Not Reported 

in NW2d, WL 4318534 at *6 (Mich App 2017)  

 

36. Motor City Pawn Brokers, Inc. v City of Warren, Docket No. 322459, Not Reported in 

NW2d, WL 9258083 at *7 (Mich App 2015)   

 

37. Newell v Village of Otter Lake, Docket No. 144304 & COA No. 299543, Not Reported in 

NW2d, WL 5555818 at *4 (Mich App 2011)  

 

38. Niles Tp. V Berrien County Bd. Of Com’rs, 261 Mich App 308, 326-7; 683 NW2d 148 

(2004)  

 

39. Page v City of Wyandotte, No. 339008, Not Reported in NW Rptr, WL 6331339 at *3-5 

(Mich App 2018)2  

 

40. People v Bailey, Docket No. 323190, Not Reported in NW2d, WL 8959447 at *3 (Mich 

App 2015)   

 

41. People v Cameron, 319 Mich App 215, 228; 900 NW2d 658 (2017)   

 

42. People v Cheatom, Docket No. 323455, Not Reported in NW2d, WL 9392722 at *2 (Mich 

App 2015)  

 

43. People v Duke, Docket No. 325473, Not Reported in NW2d, WL 1445219 at *2 (Mich 

App 2016)  

 

44. People v Knight, Docket No. 324028, Not Reported in NW2d, WL 716330 at *2 (Mich 

App 2016)   

 

 
2 This case discusses the lawfulness of two distinct types of fees under Bolt, a water usage fee and a cable utility fee.  
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45. People v Peoples, No. 344372, Not Reported in NW2d, WL 6048600 at *5 (Mich App 

2019)  

 

46. Petoskey Inv. Group, LLC v Bear Creek TP., Docket Nos. 292811, 294122, Not Reported 

in NW2d, WL 4679517 at *9 (Mich App 2010)   

 

47. Rema Village Mobile Home Park v Ontwa Tp., Docket No. 287166. Not Reported in 

NW2d, WL 395766 at *2 (Mich App 2010)  

 

48. Shaw v City of Dearborn, 329 Mich App 640, 652-3; ---NW2d---, WL 4548372 at *5 

(2019)  

 

49. Tobin Group, LLP v Genesee County, No. 248663, Not Reported in NW2d, WL 2875634 

at *1 (Mich App 2004) 

 

50. Trahey v City of Inkster, 311 Mich App 582, 595; 876 NW2d 582 (2015) 

 

51. Trantham v State Disbursement Unit, 313 Mich App 157, 167; 882 NW2d 170 (2015)  

 

52. USA Cash # 1, INC v City of Saginaw, 285 Mich App 262, 279-281; 776 NW2d 346 (2009)  

 

53. Waterchase Associates, LLC v City of Wyoming, No. 225209, Not Reported in NW2d, WL 

1011889 at *1 (Mich App 2001)   

 

54. Wayne County v Plymouth Charter Tp., 240 Mich App 479, 484; 612 NW2d 440 (2000)  

 

55. Westlake Transp., Inc v Public Service Com’n, 255 Mich App 589, 611-2; 662 NW2d 784 

(2003)   

 

56. Wheeler v Charter Tp. Of Shelby, 265 Mich App 657, 664-5; 697 NW2d 180 (2005)  

 

57. Wolf v Detroit, 287 Mich App 184, 199; 786 NW2d 620 (2010)   
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EXHIBIT I 

 

MML, MTA & GLS AMICI BRIEF 

(DAART, et al., v City of Detroit, et al., Docket #158852)  

 

 

MICHIGAN FEE CHALLENGE APPELLATE DECISIONS  

INVOLVING A CLASS ACTION 

SINCE BOLT V LANSING 

 

(A) Class action cases involving fees/charges for public water, storm water and sewer 

utilities: 

  

1. Binns v City of Detroit, No. 337609 & No. 339176, Not Reported in NW Rptr, WL 

6363126 at *11-15 (Mich App 2018)1 

 

2. Bohn v City of Taylor, No. 339306, Not Reported in NW Rptr, WL 360730 at *5-6 

(Mich App 2019) 

 

3. Deerhurst Condominium Owners Association, Inc. v City of Westland, No. 339143, Not 

Reported in NW Rptr, WL 360725 at *5-6 (Mich App 2019) 

 

4. Greenfield v Farmington Hills, No. 353010, Not Reported in NW Rptr, WL -- (lv den, 

July 1, 2019) 

 

5. Gottesman v City of Harper Woods, No. 344568, Not Reported in NW Rptr, WL 

6519142 at *3 (Mich App 2019) 

 

6. Gumbleton v Village of Holly, No. 342025, Not Reported in NW Rptr, WL 4668593 at 

*3 (Mich App 2019)  

 

7. Shaw v City of Dearborn, 329 Mich App 640, 652-3; ---NW2d---, WL 4548372 at *5 

(2019) 

 

8. Wheeler v Charter Tp. Of Shelby, 265 Mich App 657, 664-5; 697 NW2d 180 (2005) 

 

(B) Class action cases involving fees/charges for other services or activities. 

 

1. Logan v Charter Township of West Bloomfield, No. 333452, Not Reported in NW2d, 

WL 383751 at *3 (Mich App 2018)   

 

2. Trantham v State Disbursement Unit, 313 Mich App 157, 167; 882 NW2d 170 (2015) 

 

3. Westlake Transp., Inc v Public Service Com’n, 255 Mich App 589, 611-2; 662 NW2d 

784 (2003) 
 

1 This case refers to both the Binns, et al. and DAART, et al. matters. 
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EXHIBIT J 
MML, MTA & GLS AMICI BRIEF 

(DAART, et al., v City of Detroit, et al., Docket #158852) 

 

Michigan Fee Challenge Appellate Decisions Not  

Involving a Class Action Since Bolt v Lansing 
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EXHIBIT J 

 

MML, MTA & GLS AMICI BRIEF 

(DAART, et al., v City of Detroit, et al., Docket #158852)  

 

MICHIGAN FEE CHALLENGE APPELLATE DECISIONS  

NOT INVOLVING A CLASS ACTION  

SINCE BOLT V LANSING 

 

(A) Non-class action cases involving fees/charges for public water, storm water, and sewer 

utilities:  
 

(1) Arlington Estates, LLC v Township of Muskegon, Docket No. 294197, Not Reported in 

NW2d, WL 1709841 at * 3 (Mich App 2011) (Sewer System User Charges).  

 

(2) Carman v Village of Northport, No. 297059, Not Reported in NW2d, WL 3101839 at *1-

2 (Mich App 2012) (Sewer System Connection Fee).  

 

(3) City of Gaylord v Maple Manor Investments, LLC, No. 266954, Not Reported in NW2d, 

WL 2270494 at *8 (Mich App 2006) (Water System Connection Charge).  

 

(4) Dalton Enterprises v Michigan Dalton Tp., No. 291789, Not Reported in NW2d, WL 

2867944 at *6 (Mich App 2010) (Water Connection Charge).  

 

(5) Duverney v Big Creek-Mentor Utility Authority, 469 Mich 984, 674 NW2d 153 (2003) 

(Sewer System Connection Charges).  

 

(6) Graham v Kochvolle Township, 236 Mich App 141, 150-2; 599 NW2d 793 (1999) (Fee for 

Connection or “tap-in” to Newly Constructed Water Supply System).  

 

(7) Grand Blanc Community Schools v Wright, Docket No. 296389, Not Reported in NW2d, 

WL 1137120 at *7-8 (Mich App 2013) (Water and Sewerage Fees).  

 

(8) Grunow v Township of Frankenmuth, No. 226094, Not Reported in NW2d, WL 31376376 

at *1-2 (Mich App 2002) (Water Connection Charge).  

 

(9) In re Foreclosure of Certain Parcels of Property, Docket No. 149506 & COA No. 309229, 

Not Reported in NW2d, WL 2218674 at *1 (Mich App 2014) (Water and Sewer Privilege 

Fees).  

 

(10) Indian River Trading Post v Township of Tuscarora, No. 336181 & No. 336182, Not 

Reported in NW Rptr, WL 1072596 at *2-3 (Mich App 2018) (Benefit Fee to Connect 

Sewer System).  
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(11) Jackson County v City of Jackson, 302 Mich App 90, 93 & 99; 836 NW2d 903 (2013) 

(Storm Water Management Charge).  

 

(12) Mapleview Estates, Inc. v City of Brown City, 258 Mich App 412, 414-6; 671 NW2d 572 

(2003) (Central Water Supply and Sewer Systems Connection Fee).  

 

(13) Meadows Valley, LLC v Village of Reese, Docket No. 147461 & COA No. 309549, Not 

Reported in NW2d, WL 2494994 at *2 (Mich App 2013) (Charge for Sewer Usage).  

 

(14) Newell v Village of Otter Lake, Docket No. 144304 & COA No. 299543, Not Reported in 

NW2d, WL 5555818 at *4 (Mich App 2011) (Sewer Operation and Maintenance Fees). 

 

(15) Page v City of Wyandotte, No. 339008, Not Reported in NW Rptr, WL 6331339 at *3-5 

(Mich App 2018) (Charges for Water)1.  

 

(16) Petoskey Inv. Group, LLC v Bear Creek TP., Docket Nos. 292811, 294122, Not Reported 

in NW2d, WL 4679517 at *9 (Mich App 2010) (Sewer Connection Fees).  

 

(17) Rema Village Mobile Home Park v Ontwa Tp., Docket No. 287166. Not Reported in 

NW2d, WL 395766 at *2 (Mich App 2010) (Sewer-Usage Fee). 

 

(18) Wolf v Detroit, 287 Mich App 184, 199; 786 NW2d 620 (2010) (Solid Waste Inspection 

Fee).  

 

(B) Non-class action cases involving fees/charges for other services and regulated 

activities:  

 

(1) A & E Parking v Detroit Metropolitan Wayne County Airport Authority, 271 Mich App 

641, 644-5; 723 NW2d 223 (2006) (Commercial Access Fees).  

 

(2) American Axle & Mfg., Inc. v City of Hamtramck, 461 Mich 352, 363; 604 NW2d 330 

(2000) (Judgement Tax). 

 

(3) Atchoo v Charter Tp. Of Orion, Docket No. 28366, Not Reported in NW2d, WL 1798125 

at *5 (Mich App 2009) (Tree Replacement Fee). 

 

(4) Dawson v Secretary of State, 274 Mich App 723, 744; 739 NW2d 339 (2007) (Driver 

Responsibility Fees). 

 

(5) Dodson v City of Ann Arbor, No. 257634, Not Reported in NW2d, WL 162220 at *2-3 

(Mich App 2007) (Franchise Fee).  

 

(6) Forner v Allendale Charter Township Supervisor, No. 339072, Not Reported in NW Rptr, 

WL 1302094 at *4 (Mich App 2019) (Escrow Fee).  

 

 
1 This case discusses the lawfulness of two distinct types of fees under Bolt, a water usage fee and a cable utility fee. 
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(7) Futernick v Sumpter Tp., No. 221697, Not Reported in NW2d, WL 483507 at *2-3 (Mich 

App 2002) (One-Dollar Debt Retirement Charge).  

 

(8) Hyde Park Co-op v City of Detroit, 493 Mich 966, 829 NW2d 195 (2013) (Inspection Fee). 

 

(9) Judicial Attorneys Ass’n v State, 460 Mich 590, 618; 597 NW2d 113 (1999) (Fully Funding 

the District Court).  

 

(10) Kowalski v City of Livonia, 267 Mich App 517, 519; 705 NW2d 161 (2005) (Franchise 

Fee).  

 

(11) Lapeer County Abstract & Title Co. v Lapeer County Register of Deeds, 264 Mich App 

167, 184-5; 691 NW2d 11 (2004) ($1-per-page Fee for Copies) 

 

(12) Mayfield Tp. v Detroit Edison Co., Docket No. 323774, Not Reported in NW2d, WL 

3020802 at *2 (Mich App 2016) (Fire Run Fee).  

 

(13) McCarthy v Sosnick, Docket Nos. 293482, 293483, 294383, 294385, 295782, 295784, Not 

Reported in NW2d, WL 4424344 at *15 (Mich App 2011) (Sanctions). 

 

(14) Michigan Association of Home Builders v City of Troy, 504 Mich 204, 213; 934 NW2d 

713 (2019) (Building Inspection Fees).  

 

(15) Michigan Association of Home Builders v City of Troy, Docket No. 156737, Not Reported 

in NW2d, WL 4318534 at *6 (Mich App 2017) (Surplus Fees: Fees that Exceed the 

Operational Costs of the City’s Building Department).  

 

(16) Motor City Pawn Brokers, Inc. v City of Warren, Docket No. 322459, Not Reported in 

NW2d, WL 9258083 at *7 (Mich App 2015) (10–cent (or fifty-cent) Surcharge to Submit 

Electronic Transaction Reports to a Private Third-Party Vendor).  

 

(17) Niles Tp. V Berrien County Bd. Of Com’rs, 261 Mich App 308, 326-7; 683 NW2d 148 

(2004) (Cost Imposed for Overflow Control Program). 

 

(18) People v Bailey, Docket No. 323190, Not Reported in NW2d, WL 8959447 at *3 (Mich 

App 2015) (Court Cost).  

 

(19) People v Cameron, 319 Mich App 215, 228; 900 NW2d 658 (2017) (Court Cost).  

 

(20) People v Cheatom, Docket No. 323455, Not Reported in NW2d, WL 9392722 at *2 (Mich 

App 2015) (Court Cost). 

 

(21) People v Duke, Docket No. 325473, Not Reported in NW2d, WL 1445219 at *2 (Mich 

App 2016) (Court Cost). 
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(22) People v Knight, Docket No. 324028, Not Reported in NW2d, WL 716330 at *2 (Mich 

App 2016) (Court Costs).  

 

(23) People v Peoples, No. 344372, Not Reported in NW2d, WL 6048600 at *5 (Mich App 

2019) (Trial Court's Assessment of Court Costs). 

 

(24) Tobin Group, LLP v Genesee County, No. 248663, Not Reported in NW2d, WL 2875634 

at *1 (Mich App 2004) (County Capital Improvement Fee).  

 

(25) USA Cash # 1, INC v City of Saginaw, 285 Mich App 262, 279-281; 776 NW2d 346 (2009) 

($2 Transaction Fee).  

 

(26) Waterchase Associates, LLC v City of Wyoming, No. 225209, Not Reported in NW2d, WL 

1011889 at *1 (Mich App 2001) (Registration Fee).  

 

(27) Wayne County v Plymouth Charter Tp., 240 Mich App 479, 484; 612 NW2d 440 (2000) 

(County Per Diem Fees for Housing and Maintaining Township Ordinance Violators in 

County Jail). 
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Partial List of Class Action Utility Rate Cases in Metro-Detroit  
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EXHIBIT K  

 

MML, MTA & GLS AMICI BRIEF 

(DAART, et al., v City of Detroit, et al., Docket #158852)  

 

PARTIAL LIST CLASS ACTION UTILITY RATE CASES IN METRO-DETROIT  

DURING 5-YEAR PERIOD 

 2013-2018 

 

 
1. Binns, et al v City of Detroit, et al, Michigan Court of Appeals Case No. 337609 

 

2. Bohn v City of Taylor, Wayne County Circuit Case No. 15-013727-CZ* 

 

3. Brunet v City of Rochester Hills, Oakland County Circuit Court Case No. 18-164764-CZ 

 

4. Deerhurst Condominium Owners Association, Inc et. al. v City of Westland, Wayne County Circuit 

Case No. 2015-006473-CZ* 

 

5. DAART, et al., v City of Detroit, et al., Michigan Court of Appeals Case No.339176* 

 

6. General Mill Supply Co. v. Great Lakes Water Authority, Wayne County Circuit Case No. 18-

011569-CZ  

 

7. Gottesman v City of Harper Woods, Wayne County Circuit Court Case No. 17-014341-CZ* 

 

8. Greenfield v City of Farmington Hills, Oakland County Circuit Court Case No. 18-169707-CZ* 

 

9. Griffin v City of Madison Heights, Oakland County Circuit Court Case No. 20-181196-CZ   

 

10. Kish v City of Oak Park, Oakland County Circuit Court Case No. 2015-149751-CZ 
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20. Staelgraeve v Charter Township of Shelby, Macomb County Circuit Court Case No. 18-001775-
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*There have been subsequent appellate court decisions in these cases. 
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EXHIBIT L 
MML, MTA & GLS AMICI BRIEF 

(DAART, et al., v City of Detroit, et al., Docket #158852) 

 

Michigan Building Code, §§ 101.4.3, 101.4.4, 102.4, 102.6.2, 116.1,  

including by reference the  

International Property Maintenance Code, §§102.2, 102.3, 105, 106.5, 108-110 
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CHAPTER 1 

SCOPE AND ADMINISTRATION 

User note: Code change proposals to this chapter will be considered by the Administrative Code 
. Development Committee during the 2016 (Group B) Code Development Cycle. See explanation on page iv. 

PART 1-SCOPE AND APPLICATION 

SECTION 101 
GENERAL 

[A] 101.1 Title. These rules shall be known as the Michigan 
building code, hereinafter referred to as "the code." 

R 408.30402 

[A] 101.2 Scope. The provisions of this code shall apply to 
the construction, alteration, relocation, enlargement, replace
ment, repair, equipment, use and occupancy, location, main
tenance, removal and demolition of every building or 
structure or any appurtenances connected or attached to such 
buildings or structures. 

Exception: Detached one- and two-family dwellings and 
multiple single-family dwellings (townhouses) not more 
than three stories above grade plane in height with a sepa
rate means of egress, and their accessory structures not 
more than three stories above grade plane in height, shall 
comply with the International Residential Code. 

[A] 101.2.1 Appendices. Provisions in the appendices 
shall not apply unless specifically adopted. 

[A] 101.3 Intent. The purpose of this code is to establish the 
minimum requirements to provide a reasonable level of 
safety, public health and general welfare through structural 
strength, means of egress facilities, stability, sanitation, ade
quate light and ventilation, energy conservation, and safety to 
life and property from fire and other hazards attributed to the 
built environment and to provide a reasonable level of safety 
to fire fighters and emergency responders during emergency 
operations. 

[A] 101.4 Referenced codes. The other codes listed in Sec
tions 101.4.1 through 101.4. 7 and referenced elsewhere in 
this code shall be considered part of the requirements of this 
code to the prescribed extent of each such reference. 

[A] 101.4.1 Gas. The provisions of the International Fuel 
Gas Code shall apply to the installation of gas piping from 
the point of delivery, gas appliances and related accesso
ries as covered in this code. These requirements apply to 
gas piping systems extending from the point of delivery to 
the inlet connections of appliances and the installation and 
operation of residential and commercial gas appliances 
and related accessories. 

[A] 101.4.2 Mechanical. The provisions of the Interna
tional Mechanical Code shall apply to the installation, 
alterations, repairs and replacement of mechanical sys
tems, including equipment, appliances, fixtures, fittings 
and/or appurtenances, including ventilating, heating, cool-

2015 MICHIGAN BUILDING CODE 

ing, air-conditioning and refrigeration systems, incinera
tors and other energy-related systems. 

[A] 101.4.3 Plumbing. The provisions of the Interna
tional Plumbing Code shall apply to the installation, alter
ation, repair and replacement of plumbing systems, 
including equipment, appliances, fixtures, fittings and 
appurtenances, and where connected to a water or sewage 
system and all aspects of a medical gas system. The provi
sions of the International Private Sewage Disposal Code 
shall apply to private sewage disposal systems. 

[A] 101.4.4 Property maintenance. The provisions of the 
International Property Maintenance Code shall apply to 
existing structures and premises; equipment and facilities; 
light, ventilation, space heating, sanitation, life and fire 
safety hazards; responsibilities of owners, operators and 
occupants; and occupancy of existing premises and struc
tures. 

[A] 101.4.5 Fire prevention. The provisions of the Inter
national Fire Code shall apply to matters affecting or 
relating to structures, processes and premises from the 
hazard of fire and explosion arising from the storage, han
dling or use of structures, materials or devices; from con
ditions hazardous to life, property or public welfare in the 
occupancy of structures or premises; and from the con
struction, extension, repair, alteration or removal of fire 
suppression, automatic sprinkler systems and alarm sys
tems or fire hazards in the structure or on the premises 
from occupancy or operation. 

[A] 101.4.6 Energy. The provisions of the International 
Energy Conservation Code shall apply to all matters gov
erning the design and construction of buildings for energy 
efficiency. 

[A] 101.4.7 Existing buildings. The provisions of the 
International Existing Building Code shall apply to mat
ters governing the repair, alteration, change of occu
pancy, addition to and relocation of existing buildings. 

SECTION 102 
APPLICABILITY 

[A] 102.1 General. Where there is a conf1ict between a gen
eral requirement and a specific requirement; the specific 
requirement shall be applicable. Where, in any specific case, 
different sections of this code specify different materials, 
methods of construction or other requirements, the most 
restrictive shall govern. 

[A] 102.2 Other laws. The provisions of this code shall not 
be deemed to nullify any provisions of local, state or federal 
law. 
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[A] 102.3 Application of references. References to chapter 
or section numbers, or to provisions not specifically identi
fied by number, shall be construed to refer to such chapter, 
section or provision of this code. 

[A] 102.4 Referenced codes and standards. The codes and 
standards referenced in this code shall be considered part of 
the requ irements of this code to the prescribed extent of each 
such reference and as further regulated in Section 102.4. J 
and 102.4.2. 

[A] 102.4.1 Conflicts. Where conflicts occur between pro
visions of this code and referenced codes and standards, 
the provisions of this code shall apply. 

[A] 102.4.2 Provisions in referenced codes and stan
dards. Where the extent of the reference to a referenced 
code or standard includes subject matter that is within the 
scope of thi code or the International Codes listed i11 Sec-
1 i n 101.4, the provisions of this code or the International 
Codes listed in Section 101.4, as applicable, shall take pre
cedence over the provisions in the referenced code or stan
dard. 

[A] 102.5 Partial invalidity. In the event that any part or pro
vision of this code is held to be illegal or void, this shall not 
have the effect of making void or illegal any of the other parts 
or provisions. 

[A] 102.6 Existing structures. The legal occupancy of any 
structure existing on the date of adoption of this code shall be 
permiUed to continue without hange, except as otherwi se 
pecifically provided in thi. code, the fnternatio11al Existing 

Building Code, the lntemarional Property Mainte11a11ce Code 
or the International Fire Code. 

[A] 102.6.1 Buildings not previously occupied. A build
ing or portion of a building that has not been previously 
occupied or used for its intended purpose in accordance 
with the laws in existence at the time of its completion 
shall comply with the provisions of the International 
Building Code or International Residential Code, as appli
cable, for new construction or with any current permit for 
such occupancy. 

[A] 102.6.2 Buildings previously occupied. The legal 
occupancy of any building existing on the date of adoption 
of this code shall be permitted to continue without change, 
except as otherwise specifically provided in this code, the 
International Fire Code or International Property Mainte
nance Code, or as is deemed necessary by the building 
official for the general safety and welfare of the occupants 
and the public. 

PART 2-ADMINISTRATION AND ENFORCEMENT 

SECTION 103 
DEPARTMENT OF BUILDING SAFETY 

[A] 103.1 Creation of enforcement agency. The Depart
ment of Building Safety is hereby created and the official in 
charge thereof shall be known as the building official. 

2 

[A] 103.2 Appointment. The building official shall be 
appointed by the chief appointing authority of the jurisdic
tion. 

(A] 103.3 Deputies. ln accordance with the pre! cribed proce
dure of thL juri diclion and with the concurrence of the 
appo·inLing authority, the building official shall have the 
authority to appoint a deputy building official, the related 
technical officers, insp ct r , plan examiners and ther 
employees. Such employees shall have power · as delegated 
by the building officicLl. For the maintenance of existing pr p
erlie , ee the 1111 mational Property Mai111e1w11ce Code. 

SECTION 104 
DUTIES AND POWERS OF BUILDING OFFICIAL 

[A] 104.1 General. The building official is hereby authorized 
and directed to enforce the provisions of this code. The build
ing official hall have the authority to render interpretations 
of thi. code and to adopt policie. and procedures in order to 
clarify the application of its provisions. Such interpretation , 
p licie and pr cedures hall be in compliance with the intent 
and purpose of dlis code. Such policies and pro edu,re hall 
nol have the effect of waiving requirement specifically pro
vided for in this code. 

[A] 104.2 Applications and permits. The building official 
shall receive applications, review construction documents 
and issue permits for the erection, and alteration, demolition 
and moving of buildings and structur . in peel the premises 
for which uch permits have been i ued and enforce compli
ance with the provisions of this code. 

[A] 104.2.1 Determination of substantially improved or 
substantially damaged existing buildings and struc
tures in flood hazard areas. For applications for recon
struction, rehabilitation, repair, alteration, addition or 
other improvement of exi. ting building or Lructure 
located in flood hazard arec1s, the building official hall 
determine if the proposed work constitutes substantial 
improvement or repair of substantial damage. Where the 
building oj]'i.cial dee.ermines that the proposed work consti
tutes substantial improvement or repair of substantial 
damage, and where required by this code, the building 
official shall require the building to meet the requirements 
of Section 1612. 

[A] 104.3 Notices and orders. The building official shall 
issue necessary notices or orders to ensure compliance with 
this code. 

[A] 104.4 Inspections. The building official shall make the 
required in. pecLion , r the buildi11g official hall have Lhe 
authorily to accept report · of in pection by approved agen-
ies or individual . Report of uch inspections shall be in 

writing and b certified by a responsible officer of uch 
approved agency or by lhe responsible individual. The build
ing official is autborizecl to engage uch e pen opinion as 
deemed necessary to reporl upon unu ·ual technical i ·ue that 
arise, subject to the approval of the appointing authority. 

[A] 104.5 Identification. The building official shall carry 
proper identification when inspecting structures or premises 
in the performance of duties under this code. 

·2015 MICHIGAN BUILDING CODE 
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of construction is proposed. The decision of a local board of 
appeals may be appealed to the construction code commis
sion in accordance with the act and time frames. 

Exception: Requests for barrier free design exception 
shall be in accordance with 1966 PA 1, MCL 125.1352 to 
125.1356. 

R 408.30414 

[A] 113.2 Limitations on authority. An application for 
appeal shall be based on a claim that the true intent of this 
code or the rules legally adopted thereunder have been incor
rectly interpreted, the provisions of this code do not fully 
apply or an equally good or better form of construction is pro
posed. The board shall not have authority to waive require
ments of this code. 

113.3 Qualification . The board of appeals shall consist of 
members who are quali fied in accordance wilh the act and are 
not employees of the governmenta l subdivision or the agency 
enforcing rhe code. 

R 408.304 14 

SECTION 114 
VIOLATIONS 

[A] 114.1 Unlawful acts. It shall be unlawful for any person, 
firm or corporation to erect, construct, alter, extend, repair, 
move, remove, demolish or occupy any building, structure or 
equipment regulated by this code, or cause same to be done, 
in conflict with or in violation of any of the provisions of this 
code. 

[A] 114.2 Notice of violation. The building official is autho
rized to serve a notice of violation or order on the person 
responsible for the erection, construction, alteration, exten
sion, repair, moving, removal, demolition or occupancy of a 
building or structure in violation of the provisions of this 
code, or in violation of ape rmit or certificate issued under the 
provisions of this code. Such order shall direct the discontinu
ance of the illegal action or condition and the abatement of 
the violation. 

114.4 Violation penalties. It is unlawful for any person, firm, 
or corporation to violate a provision of the code or fail to con
form with any of the requirements thereof, or erect, construct, 
alter, extend, repair, move, remove, demolish, or occupy any 
building, structure, or equipment regulated by the code, or 
cause work to be performed or done, in conflict with or in 
violation of the approved construction documents or directive 
of the enforcing agency, or a permit or certificate issued 
under the code. A violator shall be assessed a fine in accor
dance with the act. 

R 408.30410 

SECTION 115 
STOP WORK ORDER 

[A] 115.1 Authority. Where the building official finds any 
work regulated by this code being performed in a manner 
either contrary to the provisions of this code or dangerous or 
unsafe, the building official is authorized to issue a stop work 
order. 

10 

115.2 Issuance. Notice shall be in accordance with the act. A 
person who is served with a stop work order, except for work 
that the person is directed to perform to remove a violation or 
unsafe condition is subject to the penalty provisions pre
scribed in the act. 

R408.30411 

[A] 115.3 Unlawful continuance. Any person who shall con
tinue any work after having been served with a stop work 
order, except such work as that person is directed to perform 
to remove a violation or unsafe condition, shall be subject to 
penalties as prescribed by law. 

SECTION 116 
UNSAFE STRUCTURES AND EQUIPMENT 

[A] 116.1 Conditions. Structures or existing equipment that 
are or hereafter become unsafe, insanitary or deficient 
because of inadequate means of egress facilities, inadequate 
light and ventilation, or that constitute a fire hazard, or are 
otherwise dangerous to human life or the public welfare, or 
that involve illegal or improper occupancy or inadequate 
maintenance, shall be deemed an unsafe condition. Unsafe 
structures shall be taken down and removed or made safe, as 
the building official deems necessary and as provided for in 
this section. A vacant structure that is not secured against 
entry shall be deemed unsafe. 

[A] 116.2 Record. The building official shall cause a report 
to be filed on an unsafe condition. The report shall state the 
occupancy of the structure and the nature of the unsafe condi
tion. 

[A] 116.3 Notice. If an unsafe condition is found, the build
ing official shall serve on the owner, agent or person in con
trol of the structure, a written notice that describes the 
condition deemed unsafe and specifies the required repairs or 
improvements to be made to abate the unsafe condition, or 
that requires the unsafe structure to be demolished within a 
stipulated time. Such notice shall require the person thus noti
fied to declare immediately to the building official acceptance 
or rejection of the terms of the order. 

[A] 116.4 Method of service. Such notice shall be deemed 
properly served if a copy thereof is (a) delivered to the owner 
personally; (b) sent by certified or registered mail addressed to 
the owner at the last known address with the return receipt 
requested; or (c) delivered in any other manner as prescribed by 
local law. If the certified or registered letter is returned showing 
that the letter was not delivered, a copy thereof shall be posted 
in a conspicuous place in or about the structure affected by such 
notice. Service of such notice in the foregoing manner upon the 
owner's agent or upon the person responsible for the structure 
shall constitute service of notice upon tqe owner. 

[A] 116.5 Restoration. Where the structure or equipment 
determined to be unsafe by the building official is restored to 
a safe condition, to the extent that repairs, alterations or addi
tions are made or a change of occupancy occurs during the 
restoration of the structure, such repairs, alterations, addi
tions and change of occupancy shall comply with the require
ments of Section 105.2.2 and the International Existing 
Building Code. 

2015 MICHIGAN BUILDING CODE 
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PART 1 -SCOPE AND APPLICATION 

SECTION 101 
GENERAL 

[A] 101.1 Title. These regulations shall be known as the 
International Property Maintenance Code of [NAME OF 
JURISDICTION], hereinafter referred to as "this code." 

[A] 101.2 Scope. The provisions of this code shall apply to 
all existing residential and nonresidential structures and all 
existing premises and constitute minimum requirements and 
standards for premises, structures, equipment and facilities 
for light, ventilation, space, heating, sanitation, protection 
from the elements, a reasonable level of safety from fire and 
other hazards, and for a reasonable level of sanitary mainte-

1 nance; the responsibility of owners, an owner's authorized 
agent, operators and occupants; the occupancy of existing 
structures and premises, and for administration, enforcement 
and penalties. 

[A] 101.3 Intent. This code shall be construed to secure its 
expressed intent, which is to ensure public health, safety and 
welfare insofar as they are affected by the continued occu
pancy and maintenance of structures and premises. Existing 
structures and premises that do not comply with these provi
sions shall be altered or repaired to provide a minimum level 
of health and safety as required herein. 

[A] 101.4 Severability. If a section, subsection, sentence, 
clause or phrase of this code is, for any reason, held to be 
unconstitutional, such decision shall not affect the validity of 
the remaining portions of this code. 

SECTION 102 
APPLICABILITY 

[A] 102.1 General. Where there is a conflict between a gen
eral requirement and a specific requirement, the specific 
requirement shall govern. Where differences occur between 
provisions of this code and the referenced standards, the pro
visions of this code shall apply. Where, in a specific case, dif
ferent sections of this code specify different requirements, the 
most restrictive shall govern. 

[A] 102.2 Maintenance. Equipment, systems, devices and 
safeguards required by this code or a previous regulation or 
code under which the structure or premises was constructed, 
altered or repaired shall be maintained in good working order. 

I No owner, owner's authorized agent operator or occupant 
shall cau e any service facility, equipment or utility that is 
required under this section to be removed from, shut off from 
or discontinued for any occupied dwelling, except for such 
temporary interruption as necessary while repairs or altera
tions are in progress. The requirements of this code are not 
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intended to provide the basis for removal or abrogation of fire 
protection and safety systems and devices in existing struc
tures. Except as otherwise specified herein, the owner or the 
owner's authorized agent shall be responsible for the mainte- I 
nance of buildings, structures and premises. · 

[A] 102.3 Application of other codes. Repairs, additions or 
alterations to a structure, or changes of occupancy, shall be 
done in accordance with the procedures and provisions of the 
International Building Code, International Existing Building I 
Code, International Energy Conservation Code, Interna
tional Fire Code, International Fuel Gas Code, International 
Mechanical Code, International Residential Code, Interna
tional Plumbing Code and NFPA 70. Nothing in this code 
shall be construed to cancel, modify or set aside any provi
sion of the International Zoning Code. 

[A] 102.4 Existing remedies. The provisions in this code 
shall not be construed to abolish or impair existing remedies 
of the jurisdiction or its officers or agencies relating to the 
removal or demolition of any structure that is dangerous, 
unsafe and insanitary. 

[A] 102.5 Workmanship. Repairs, maintenance work, alter
ations or installations that are caused directly or indirectly by 
the enforcement of this code shall be executed and installed 
in a workmanlike manner and installed in accordance with the 
manufacturer's instructions. 

[A] 102.6 Historic buildings. The provisions of this code 
shall not be mandatory for existing buildings or structures 
designated as historic buildings where such buildings or 
structures are judged by the code official to be safe and in the 
public interest of health, safety and welfare. 

[A] 102.7 Referenced codes and standards. The codes and 
standards referenced in this code shall be those that are listed 
in Chapter 8 and considered part of the requirements of this 
code to the prescribed extent of each such reference and as 
further regulated in Sections 102.7.1 and 102.7.2. 

Exception: Where enforcement of a code provision would 
violate the conditions of the listing of the equipment or 
appliance, the conditions of the listing shall apply. 

[A] 102.7.1 Conflicts. Where conflicts occur between pro
visions of this code and the referenced standards, the pro
visions of this code shall apply . 

[A] 102.7.2 Provisions in referenced codes and stan
dards. Where the extent of the reference to a referenced 
code or standard includes subject matter that is within the 
scope of this code, the provisions of this code, as applica
ble, shall take precedence over the provisions in the refer
enced code or standard. 

[A] 102.8 Requirements not covered by code. Require
ments necessary for the strength, stability or proper operation 
of an existing fixture, structure or equipment, or for the pub-
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that any such alternative has been approved. An alternative 
material or method of con !:ruction ·ha)] be approved where 
the code official finds that the propo ed de ign is atisfactory 
and complies with lhe intenl of the provisions of this code 
and that the material, meU10d or work offered is, for the pur
pose intended at lea t the equivalent of that pre cribed in this 
code in quality, strength, effectivenes , fire resistance, dura-

1 
bility and safety. Where the alternative material dei ign or 
method o.f con u·uction is not approved the code official hall 
respond in writing, stating the reasons the alternative was not 
approved. 

(A] 105.3 Required testing. Whenever there is insufficient 
evidence of compliance with the provisions of this code or 
evidence that a material or method does not conform to the 
requirements of this code, or in order to substantiate claim 
for alternative materials or methods the code official hall 
have the authority to require tests to be made as evidence of 
compliance at no expense to the jurisdiction. 

[A] 105.3.1 Test methods. Test methods shall be as speci
fied in this code or by other recognized test standards. In 
the absence of recognized and accepted test methods, the 
code official shall be permitted to approve appropriate 
testing procedures performed by an approved agency. 

[A] 105.3.2 Test reports. Reports of tests shall be retained 
by the code official for the period required for retention of 
public records. 

[A] 105.4 Used material and equipment. The use of used 
materials that meet the requirements of this code for new 
material i · permitted. Materials, equipment and devi es . hall 
not be reused unle s such elements are in good repair or have 
been reconditioned and tested where necessary, placed in 
good and proper working condition and approved by the code 
official. 

(A] 105.5 Approved materials and equipment. Material , 
equipmeJ1t and device approved by the code official hall be 
con tructed and installed in accordance wid1 such approval. 

[A] 105.6 Re earch reports. Supporting data, where neces
sary to assist in the approval of materials or as. emblies not 
pecifically provided for in tlii code, shall consist of valid 

research reports from approved sources. 

SECTION 106 
VIOLATIONS 

[A] 106.1 Unlawful acts. It hall be unlawful for a person, 
firm or corporation to be in c nflict witb or in violation of 
any of the provisions of this code. 

[A] 106.2 Notice of violation. The code official hall serve a 
notice of vi lation or order in accordance with Section 107. 

(A] 106.3 Prosecution of violation. Any per on failing to 
comply wilh a notice f violation or order served in accor
dance with Section 107 shall be deemed guilty of a misde
meanor or civil infraction as determined by the local 
municipality, and the violation shall be deemed a stric1 liabil
ity offense. lf the notice of violation i not complied with, the 
code official ·hall in Litute the appropriate proceeding at law 
or in equity to re train, co1Tect or abate uch violation or to 
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require the removal or termination of the unlawful occupancy 
of the structure in violation of the provisions of this code or 
of the order or direction made pursuant thereto. Any action 
taken by the authority having jurisdiction on such premises 
shall be charged against the real e tate upon which the struc
ture is located and shall be a lien upon such real estate. 

(A] 06.4 Violation penalties. Any person who hall violate 
a pr:ovj i.on of lhi code, or fail to comply therewilh or with 
any of the requirement thereof shall be pro ecuted within 
the limir provided by tate or local laws. Each day lhat a vio
lation continue after due notice ha been erved shall be 
deemed a separate offense. 

[A] 106.5 Abatement of violation. The imposition of the 
penalties herein prescribed shall not preclude the legaJ officer 
of the jurisdiction from in tituting appropriate action to 
restrain, correct or abate a vio.lation, or to prevent illegal 
occupancy of a building structure or premises, or to stop an 
illegal act, conduct, business or utilization of the building, 
structure or premises. 

SECTION 107 
NOTICES AND ORDERS 

[A] 107.1 Notice to person responsible. Whenever the code 
official determines that there has been a violation of thi. code 
or has grounds to believe that a violation ha occun-ed, notice 
shall be given in the manner prescribed in Sections 107.2 and 
l07.-3 to the pe on re pon ·ible for the violation as specified 
in this code. Notices for condemnatton procedures hall also 
comply with Section 108.3. 

[A] 107.2 Form. Such notice prescribed in Section 107.1 
shall be in accordance with all of the following: 

1. Be in writing. 

2. Include a description of the real estate sufficient for 
identification. 

3. Include a statement of the violation or violations and 
why the notice is being issued. 

4. Include a co1Tection order allowing a reasonable time to 
make the repairs and improvements required to bring 
the dwelling unit or structure into compliance with the 
provisions of this code. 

5. Inform the property owner or owner's authorized agent I 
of the right to appeal. 

6. Include a statement of the right to file a lien in accor
dance with Section 106.3. 

(A] 107.3 Method of service. Such notice shall be deemed to 
be properly served if a copy thereof is: 

1. Delivered personally; 

2. Sent by certified or first-class mail addressed to the last 
known address; or 

3. If the notice is returned showing that the letter was not 
delivered, a copy thereof shall be posted in a conspicu
ous place in or about the structure affected by such 
notice. 

3 
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[A] 107.4 Unauthorized tampering. ign , tag or eal 
posted or affixed by die code official shall not be mutilated , 
destroyed r tampered with, or removed wid1out anthoriza
tion from the code official. 

[A] 107.5 Penalties. Penalties for noncompliance with orders 
and notices shall be as set forth in Section 106.4. 

[A] 107.6 Transfer of ownership. It shaU be unlawful for the 
owner of any dwelling unit or structure who ha received a 
compliance order or upon whom a notice of violation ba · 
been served to seJJ , transfer mortgage, lease or otherwi ·e di -
po e of such dwelling 1111ir or structure to another until die 
provision of die compliance order or notice of violation have 

I been complied with, or until uch owner or the owner' 
authorized agent shall fir t furnish the grantee transferee, 
m rtgagee or !es ee a true copy of any compJfance order or 
notice of violation i sued by the code official and shall fur-
nish to die code official a si.gned and notarized statement 
from the grantee, transferee mortgagee or le ee, acknowl
edging the receipt of ·uch compliance order or notice of vio
lation and fully accepting the respon ibility wiLhoul condition 
for making d1e COJ'J'eclion or repair required by such com
pliance order or notice of violation. 

SECTION 108 
UNSAFE STRUCTURES AND EQUIPMENT 

[A] 108.1 General. When a structure or equipment is fou nd 
by the code official LO be un afe, or when a structure is found 
unfit for human occupancy, or is found unlawful such struc
ture shall be condemned pursuant to the provisions of this 
code. 

4 

[A] 108.1.1 Unsafe structures. An unsafe structure is one 
that is found to be dangerous to the life, health, property or 
safety of the public or the occupants of the structure by not 
providing minimum safeguards to protect or warn occu
pants in the event of fae, or becau e uch Lructure con
tai.n un afe equipment or is . damaged, decayed 
dilapidated, structurally un afe or of such faulty construc
tion or unstable foundation, that partial OJ complete col
lapse is possible. 

[A) 108.1.2 Un afe equipment. Unsafe equipment 
includes any boiler, healing equipment , elevator, moving 
tairway, electrical wiring or device, flammable liquid 

containers or other equipment on the premises or within 
the structure which is in such disrepair or condition that 
such equipment is a hazard to life, health, property or 
safety of the public or occupants of the premises or struc
ture. 

[A] 108.1.3 Structure unfit for human occupancy. A 
structure is unfit for human occupancy whenever the code 
official finds that such structure is unsafe, unlawful or, 
because of the d~gree to which the tructure i. in disrepair 
or lacks maintenance, i insanitary, vermin or rat infe. ted, 
contains filth and contamination, or lacks ventilation, illu
mination, sanitary or heating faci litie or other e sential 
equipment required by this c de, or because the location 
of tbe structure con. ti Lutes a hazard to the occupants of the 
structure or to the public. 

[A] 108.1.4 Unlawful structure. An unlawful structure is 
one found in whole or in part to be occupied by more per
sons than permitted under this code, or was erected, 
altered or occupied contrary to law. 

[A] 108.1.5 Dangerous structure or ,premises. For the 
purp se of thj code any tructure or premises that has 
any or all of the condition or defects described below 
shall be considered dangerous: 

1. Any door, aisle, passageway, stairway exit or 
other means of egress that does not cm1form to the 
c1pproved building or fire code of the jurisdiction 
as related to die requirements for existing build
ings. 

2. The walking surface of any aisle, passageway, 
stairway, exit or other means of egres i so 
warped worn loo e torn or otherwise un afe as to 
not provide safe and adequate mean · of egre s. 

3. Any portion of a building, structure or appurte
nance that has been damaged by fii:e, earthquake 
wind, flood, deterioration, neglect, abandonment, 
vandalism or by any other cause to such an extent 
that it is likely to partially or completely collapse, 
or to become detached or dislodged. 

4. Any porti.on of a building, or any member, appur
tenance or ornamentati n on the exterior thereof 
that is not of sufficient strength or stability, or is 
not so anchored, attached or fastened in place so 
as to be capable of re i ting natmal or artificial 
loads of one and one-half the original designed 
value. 

5. The building or structure, or part of the building or 
structure, because of dilapidation, deterioration, 
decay, faulty construction, the removal or move
ment of some ponion of the ground necessary for 
the support, or for any other rea on is likely to 
parti.ally or c rnpletely col lap ·e, or ome portion 
of the foundation r underpinning of the building 
or structure is likely to fail or give way. 

6. The building or structure, or any portion thereof, is 
clearly unsafe for its use and occupancy. 

7. The building or structure is neglected, damaged, 
dilap.idated, unsecured or abandoned so as to 
become an attractive nuisance to children who 
might play in the building or tructure to their dan
ger, becomes a harbor for vagrants, criminals or 
immoral persons, or enables persons to resort to 
the building or structure for committing a nuisance 
or an unlawful act. 

8. Any building or structure has been constructed, 
exists or is maintained in violati'on of any specific 
requirement or prohibition applicable to such 
building or structure provided by the approved 
building or fire code of the jurisdiction, or of any 
law or ordinance to such an extent as to present 
either a substantial risk of fire, building collapse or 
any other threat to life and safety. 
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9. A building or structure, used or intended to be 
used for dwelling purposes, because of inadequate 
maintenance, dilapidation, decay, damage, faulty 
construction or arrangement, inadequate light, 
ventilation, mechanical or plumbing system, or 
otherwise, is determined by the code official to be 
unsanitary, unfit for human habitation or in such a 
condition that is likely to cause sickness or dis
ease. 

10. Any building or structure, because of a lack of suf
ficient or proper fire-resistance-rated construction, 
fire protection systems, electrical system, fuel con
nections, mechanical system, plumbing system or 
other cause, is determined by the code official to 
be a threat to life or health. 

11. Any portion of a building remains on a site after 
the demolition or destruction of the building or 
structure or whenever any building or structure is 
abandoned so as to constitute such building or por
tion thereof as an attractive nuisance or hazard to 
the public. 

[A] 108.2 Closing of vacant structures. If the structure is 
vacant and unfit for human habitation and occupancy, and is 
not in danger of structural collapse, the code official is autho
rized to post a placard of condemnation on the premises and 
order the structure closed up so as not to be an attractive nui-

1 sance. Upon failure of the owner or owner's authorized agent 
to close up the premises within the time specified in the order, 
the code official shall cause the premises to be closed and 
secured through any available public agency or by contract or 
arrangement by private persons and the cost thereof shall be 
charged against the real estate upon which the structure is 
located and shall be a lien upon such real estate and shall be 
collected by any other legal resource. 

[A] 108.2.1 Authority to disconnect service utilities. 
The code official shall have the authority to authorize dis
connection of utility service to the building, structure or 
system regulated by this code and the referenced codes 
and standards set forth in Section 102.7 in case of emer
gency where necessary to eliminate an immediate hazard 
to life or property or where such utility connection has 
been made without approval. The code official shall notify 

I 
the serving utility and, whenever possible, the owner or 
owner's authorized agent and occupant of the building, 
structure or service system of the decision to disconnect 
prior to taking such action. If not notified prior to discon
nection the owner, owner's authorized agent or occupant 
of the building structure or service system shall be notified 
in writing as soon as practical thereafter. 

[A] 108.3 Notice. Whenever the code official has condemned 
a structure or equipment under the provisions of this section, 
notice shall be posted in a conspicuous place in or about the 

I structure affected by such notice and served on the owner, 
owner's authorized agent or the person or persons responsible 
for the structure or equipment in accordance with Section 
107.3. If the notice pertains to equipment, it shall be placed 
on the condemned equipment. The notice shall be in the form 
prescribed in Section 107 .2. 
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[A] 108.4 Placarding. Upon failure of the owner, owner's 
authorized agent or person responsible to comply with the 
notice provisions within the time given, the code official shall 
post on the premises or on defective equipment a placard 
bearing the word "Condemned" and a statement of the penal
ties provided for occupying the premises, operating the 
equipment or removing the placard. 

[A] 108.4.1 Placard removal. The code official shall 
remove the condemnation placard whenever the defect or 
defects upon which the condemnation and placarding 
action were based have been eliminated. Any person who 
defaces or removes a condemnation placard without the 
approval of the code official shall be subject to the penal
ties provided by this code. 

[A] 108.5 Prohibited occupancy. Any occupied structure 
condemned and placarded by the code official shall be 
vacated as ordered by the code official. Any person who shall 
occupy a placarded premises or shall operate placarded 
equipment, and any owner, owner's authorized agent or per
son responsible for the premises who shall let anyone occupy 
a placarded premises or operate placarded equipment shall be 
liable for the penalties provided by this code. 

[A] 108.6 Abatement methods. The owner, owner's autho- I 
rized agent, operator or occupant of a building, premises or 
equipment deemed unsafe by the code official shall abate or 
cause to be abated or corrected such unsafe conditions either 
by repair, rehabilitation, demolition or other approved correc
tive action. 

[A] 108.7 Record. The code official shall cause a report to be 
filed on an unsafe condition. The report shall state the occu
pancy of the structure and the nature of the unsafe condition. 

SECTION 109 
EMERGENCY MEASURES 

[A] 109.1 Imminent danger. When, in the opinion of the 
code official, there is imminent danger of failure or collapse 
of a building or structure that endangers life, or when any 
structure or part of a structure has fallen and life is endan
gered by the occupation of the structure, or when there is 
actual or potential danger to the building occupants or those 
in the proximity of any structure because of explosives, 
explosive fumes or vapors or the presence of toxic fumes, 
gases or materials, or operation of defective or dangerous 
equipment, the code official is hereby authorized and empow
ered to order and require the occupants to vacate the premises 
forthwith. The code official shall cause to be posted at each 
entrance to such structure a notice reading as follows: "This 
Structure Is Unsafe and Its Occupancy Has Been Prohibited 
by the Code Official." It shall be unlawful for any person to 
enter such structure except for the purpose of securing the 
structure, making the required repairs, removing the hazard
ous condition or of demolishing the same. 

[A] 109.2 Temporary safeguards. Notwithstanding other 
provisions of this code, whenever, in the opinion of the code 
official, there is imminent danger due to an unsafe condition, 
the code official shall order the necessary work to be done, 
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9. A building or structure, used or intended to be 
used for dwelling purposes, because of inadequate 
maintenance, dilapidation, decay, damage, faulty 
construction or arrangement, inadequate light, 
ventilation, mechanical or plumbing system, or 
otherwise, is determined by the code official to be 
unsanitary, unfit for human habitation or in such a 
condition that is likely to cause sickness or dis
ease. 

10. Any building or structure, because of a lack of suf
ficient or proper fire-resistance-rated construction, 
fire protection systems, electrical system, fuel con
nections, mechanical system, plumbing system or 
other cause, is determined by the code official to 
be a threat to life or health. 

11. Any portion of a building remains on a site after 
the demolition or destruction of the building or 
structure or whenever any building or structure is 
abandoned so as to constitute such building or por
tion thereof as an attractive nuisance or hazard to 
the public. 

[A] 108.2 Closing of vacant structures. If the structure is 
vacant and unfit for human habitation and occupancy, and is 
not in danger of structural collapse, the code official is autho
rized to post a placard of condemnation on the premises and 
order the structure closed up so as not to be an attractive nui-

1 sance. Upon failure of the owner or owner's authorized agent 
to close up the premises within the time specified in the order, 
the code official shall cause the premises to be closed and 
secured through any available public agency or by contract or 
arrangement by private persons and the cost thereof shall be 
charged against the real estate upon which the structure is 
located and shall be a lien upon such real estate and shall be 
collected by any other legal resource. 

[A] 108.2.1 Authority to disconnect service utilities. 
The code official shall have the authority to authorize dis
connection of utility service to the building, structure or 
system regulated by this code and the referenced codes 
and standards set forth in Section 102.7 in case of emer
gency where necessary to eliminate an immediate hazard 
to life or property or where such utility connection has 
been made without approval. The code official shall notify 

I 
the serving utility and, whenever possible, the owner or 
owner's authorized agent and occupant of the building, 
structure or service system of the decision to disconnect 
prior to taking such action. If not notified prior to discon
nection the owner, owner's authorized agent or occupant 
of the building structure or service system shall be notified 
in writing as soon as practical thereafter. 

[A] 108.3 Notice. Whenever the code official has condemned 
a structure or equipment under the provisions of this section, 
notice shall be posted in a conspicuous place in or about the 

I structure affected by such notice and served on the owner, 
owner's authorized agent or the person or persons responsible 
for the structure or equipment in accordance with Section 
107.3. If the notice pertains to equipment, it shall be placed 
on the condemned equipment. The notice shall be in the form 
prescribed in Section 107.2. 
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[A] 108.4 Placarding. Upon failure of the owner, owner's 
authorized agent or person responsible to comply with the 
notice provisions within the time given, the code official shall 
post on the premises or on defective equipment a placard 
bearing the word "Condemned" and a statement of the penal
ties provided for occupying the premises, operating the 
equipment or removing the placard. 

[A] 108.4.1 Placard removal. The code official shall 
remove the condemnation placard whenever the defect or 
defects upon which the condemnation and placarding 
action were based have been eliminated. Any person who 
defaces or removes a condemnation placard without the 
approval of the code official shall be subject to the penal
ties provided by this code. 

[A] 108.5 Prohibited occupancy. Any occupied structure 
condemned and placarded by the code official shall be 
vacated as ordered by the code official. Any person who shall 
occupy a placarded premises or shall operate placarded 
equipment, and any owner, owner's authorized agent or per
son responsible for the premises who shall let anyone occupy 
a placarded premises or operate placarded equipment shall be 
liable for the penalties provided by this code. 

[A] 108.6 Abatement methods. The owner, owner's autho- I 
rized agent, operator or occupant of a building, premises or 
equipment deemed unsafe by the code official shall abate or 
cause to be abated or corrected such unsafe conditions either 
by repair, rehabilitation, demolition or other approved correc
tive action. 

[A] 108.7 Record. The code official shall cause a report to be 
filed on an unsafe condition. The report shall state the occu
pancy of the structure and the nature of the unsafe condition. 

SECTION 109 
EMERGENCY MEASURES 

[A] 109.1 Imminent danger. When, in the opinion of the 
code official, there is imminent danger of failure or collapse 
of a building or structure that endangers life, or when any 
structure or part of a structure has fallen and life is endan
gered by the occupation of the structure, or when there is 
actual or potential danger to the building occupants or those 
in the proximity of any structure because of explosives, 
explosive fumes or vapors or the presence of toxic fumes, 
gases or materials, or operation of defective or dangerous 
equipment, the code official is hereby authorized and empow
ered to order and require the occupants to vacate the premises 
forthwith. The code official shall cause to be posted at each 
entrance to such structure a notice reading as follows: "This 
Structure Is Unsafe and Its Occupancy Has Been Prohibited 
by the Code Official." It shall be unlawful for any person to 
enter such structure except for the purpose of securing the 
structure, making the required repairs, removing the hazard
ous condition or of demolishing the same. 

[A] 109.2 Temporary safeguards. Notwithstanding other 
provisions of this code, whenever, in the opinion of the code 
official, there is imminent danger due to an unsafe condition, 
the code official shall order the necessary work to be done, 
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including the boarding up of openings, to render such struc
ture temporarily safe whether or not the legal procedure 
herein described has been instituted; and shall cause such 
other action to be taken as the code official deems necessary 
to meet such emergency. 

[A] 109.3 Closing streets. When necessary for public safety, 
the code official shall temporarily close structures and close, 
or order the authority having jurisdiction to close, sidewalks, 
streets, public ways and places adjacent to unsafe structures, 
and prohibit the same from being utilized. 

[A] 109.4 Emergency repairs. For the purposes of this sec
tion, the code official shall employ the necessary labor and 
materials to perform the required work as expeditiously as 
possible. 

[A] 109.S Costs of emergency repair . Costs incun-ed in Lhe 
performance of emergency work shall be paid by the jurisdic
tion. The legal counsel of the jurisdiction shall institute 
appropriate action against the owner of the premises or 

I owner' s authorized agent where the unsafe structure is or was 
located for the rec very of uch costs. 

[A] 109.6 Hearing. Any person ordered to take emergency 
measures shall comply with such order forthwith. Any 
affected person shall thereafter, upon petition directed to the 
appeals board, be afforded a hearing as described in this code. 

SECTION 110 
DEMOLITION 

[A] 110.l General. The code official hall order the owner or 

I owner' authorized agen of any premises upon which is 
located any structure, which in the code official 's or owner' . 
authorized agent judgment after revi w is so deteriorated or 
dilapidated or ha become so out of repair a to be dangerou , 
unsafe, in, anitary or otherwise unfit for human habitation or 
occupancy and uch that it is unrea onable t repair the 
tructure, to demolish and remove uch tructure· or if uch 

structme is capable of being made afe by repair , to repair 
and make afe and sanitary, or to b ard up and hold for future 
repair or to demolish and remove at the owner's option; or 
where there ha been a ces ation of normal con lruction of 
any tructure for a period of more than two year , the code 

I official hall order the 011111er or owner' s authorized agent to 
demoli h and remove such tructure, or board up until futu re 
repair. Boarding the building up for future repair . hall not 
extend bey nd. one year, unless approved by the building 
official. 

[A] 110.2 Notices and orders. Notices and orders shall com
ply with Section 107. 

I [A] 110.3 Failure to compJy. If the owner of a premises or 
owner' authorized agent fails to comply with a demolition 
order within the time prescribed, the code official hall cause 
the structure to be demoli hed and removed either lhrnugb an 
available public agency or by c ntracl or arrangement with 
private pe1 ons and the co t of uch demolition and removal 
shall be charged again t the real e tate upon which the struc
ture is located and shall be a lien upon such real estate. 
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[A] 110.4 Salvage materials. When any structure has been 
ordered demolished and removed the governing body or 
other de. ignated officer under said contract or arrangement 
afore aid shall have the right to el l the salvage and valuable 
materials. The net proceeds of uch sale, after deducting the 
expense of uch demolition and removal, shall be promptly 
remitted with a report of uch ale or transaction , including 
the item of expen e and th amounts deducted for the per-
on who i entitled thereto ubject to any order of a court. Tf 

such a surplus does not remain to be turned over, the report 
shall so state. 

SECTION 111 
MEANS OF APPEAL 

[A] 111.1 Application for appeal. Any person directly 
affected by a deci ion of the code ojjicic,l or a notice or order 
issued under this code shall have the right to appeal to the 
board of appeal , provided thal a written application for 
appeal is tiled within 20 days after the day the deci ion, 
notice or order wa. erved. An application for appeal hall be 
ba. ed on a c laim that the true intent of th.i code or the rule 
legally adopt d thereunder have been incorrectly interpreted 
the provisions of this code do not fully apply, or the require
ments of this code are adequately ati tied by other means. 

[A] 111.2 Membership of board. The board of appeal shall 
consist of not le s than three members who are qualiJied. by 
experience and training Lo pa on matters pertai_ning to prop
erty maintenance and who are not employees of the jurisdi.c
lion. Tbe code officicll hall bean ex-offici member but hall 
have no vote on a11y matter before the boa1·d. The board shall 
be appointed by the chief appointing authority, and shall 
erve staggered and overlapping term . 

[A] 111.2.1 AJternate member . The chief appointing 
authority shaJl appoint not les. than two alternate member 
who . hall be called by the board chainnan to bear appeal 
during the ab ence or di qua1i1ication of a member. Alter
nate member shall possess the qualification required for 
board membership. 

[A] 111.2.2 Chairman. The board shall annually select 
one of its members to serve as chairman. 

[A] 111.2.3 Disqualification of member. A member shall 
not hear an appeal in which that member has a per onal, 
professional or financial interest. 

[A] 111.2.4 Secretary. The chief administrative officer 
hall de ignale a qualified per on to serve as secretary to 

the board. The ecretary shall file a detailed record of all 
proceeding in the office of the chief admini trative offi
cer. 

[A] 111.2.5 Compensation of members. Compensation 
of members shall be determined by law. . 

[A] 111.3 Notice of meeting. The board shall meet upon 
notice from the chairman, within 20 days of the fi ling of an 
appeal, or at stated periodic meetings. 

[A] 111.4 Open hearing. Hearings before the board ball be 
open to the public. The appellant, the appellant's representa-
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EXHIBIT M 

  

MML, MTA & GLS AMICI BRIEF 

(DAART, et al., v City of Detroit, et al., Docket #158852)  

 

CASES FROM OTHER STATES INVOLVING FEES  

FOR WATER, STORMWATER, OR SEWER INFRASTRUCTURE 

 

1. Alabama. 

In St. Clair County Home Builders Ass’n v City of Pell City, 61 So 3d 992, 1004 (Ala 2010), 

plaintiff home builders brought an action against the city and multiple officials, challenging an 

ordinance through which the city imposed various service fees in order to make necessary 

improvements to municipal sewer and water systems and to defray costs of providing additional 

services to new developments within the municipal service area.  The Alabama Supreme Court 

held that “a fee imposed by a municipality is considered a service fee rather than a tax when the 

municipality charges a fee that is related to defraying the costs of a specific service the moneys 

collected from the imposition of that fee are earmarked for that specific service and are not used 

as general revenue for the municipality.” Id. at 1004.  Here, the Court held that it is undisputed 

that “the ordinance limits the use of the impact fees and the capital-recovery fees collected to 

capital improvements to its water and sewer systems” and that “the fees are not considered general 

revenue to be used for any purpose.” Id. Furthermore, “the evidence reveals that the City plans on 

using the fees imposed by the ordinance to defray the costs of providing water and sewer services 

to its residents.” Id. Additionally, “it is undisputed that the fees are deposited in separate accounts 

specifically earmarked for capital improvements to the water and sewer systems. Therefore, the 

impact fees and the capital-recovery fees are properly characterized as service fees rather than 

taxes.” Id. 
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2. Arkansas. 

In the case of City of Marion v Baioni, 312 Ark 423; 850 SW2d 1 (1993), the developers 

of residential land brought an action challenging the constitutionality and validity of the city's 

ordinances imposing sewer and water “tap and access fees” on them.  The Arkansas Supreme Court 

found that “the distinction between a “tax” and a “fee” is that government imposes a tax for general 

revenue purposes, but a fee is imposed in government's exercise of its police powers.” Id. at 425.  

Here, the Court held that the city's assessment of sewer and water fees of $950 for each single-

family unit in new development, with $150 of this amount allotted to tap-in to sewer system, was 

fee rather than tax. Id. at 427. 

3. California. 

In Los Altos Golf & Country Club v County of Santa Clara, 165 Cal App 4th 198; 80 Cal 

Rptr3d 340 (2008), the plaintiff property owners brought a putative class action against the county 

and city for a refund of sewer service fees.  The court declared “[u]ser fees are amounts charged 

to a person using a service where the amount of the charge is generally related to the value of the 

services provided. [Citation omitted.] As a general matter, sewer service fees are user fees. That 

overcharges were made in some instances does not change their characterization to that of a tax.”  

Id. at 206.   

Also, in the case of Moore v City of Lemon Grove, 237 Cal App 4th 363; 188 Cal Rptr 3d 

130 (4th Dist. 2015), a ratepayer filed a petition for writ of mandate and equitable relief against 

the city and city sanitation district, seeking to stop the district from transferring funds collected as 

sewer service fees and charges to city's general fund, claiming that transfers violated Right to Vote 

on Taxes Act.  The California Court of Appeals indicated that to show a fee imposed by local 

government is not a special tax subject to approval by vote of the electors, “the government should 
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prove: (1) estimated costs of the service or regulatory activity, and (2) basis for determining 

manner in which costs are apportioned, so that charges allocated to payer bear fair or reasonable 

relationship to payer's burdens on or benefits from regulatory activity.”  Id. at 375. Here, the Court 

held that the utility fees collected from the ratepayer were in amount necessary to accomplish their 

purpose, and thus were not an unconstitutional tax.  Id. 

4. Colorado. 

 The case of Western Heights Land Corp. v City of Fort Collins, 146 Colo 464; 362 P2d 

155 (1961), was an action for a money judgment, injunction and declaratory judgment in 

connection with operation by the city of its water and sewer system under city's ordinances.  The 

Colorado Supreme Court determined that ordinances of a home rule city levying an “assessment” 

per square foot in addition to a tap fee for connections with public sanitary sewer and water 

services, were not a “tax” contravening the state constitution on the ground that the charges made 

were in excess of the actual costs and that the ordinances were devices to raise general revenue for 

the city.  Id. at 469.  “A “revenue measure” is one levying a tax to defray general municipal 

expenses.” Id. “If its principal object is to defray the expense of operating a utility directed against 

those desiring to use the service, the incidental production of revenue does not make it a revenue 

measure.” Id. 

5. Florida 

In Pinellas County v State, 776 So 2d 262; 26 Fla L Weekly 522 (2001), a home rule county 

brought an action against the state to validate sewer revenue bonds to fund a reclaimed water 

system.  The Supreme Court determined that the charge was a valid “user fee,” rather than an 

invalid “tax” because user fees are “charged in exchange for a particular governmental service 

which benefits the party paying the fee in a manner not shared by other members of society.”  
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Pinellas County, 776 So2d at 267.  The fee must result in a benefit not shared by persons not 

required to pay the fee.  Id.  The court further concluded that payment of the fee provided unlimited 

access to reclaimed water for non-potable, outdoor uses, such as irrigation and washing, the funds 

were used to improve the reclaimed water distribution lines extending to the individual properties, 

and even though only certain customers had access to the limited quantities of reclaimed water and 

paid a portion of the distribution line costs, the reclaimed water system was an integrated part of 

the whole water service system. Id. at 267-8. 

Other Florida Supreme Court decisions established that “user fees” are not taxes because 

they are “charges based upon the proprietary right of the governing body permitting the use of the 

instrumentality involved; they share common traits that distinguish them from taxes since they are 

charged in exchange for a particular governmental service which benefits the party paying the fee 

in a manner not shared by other members of society, and they are paid by choice, in that the party 

paying the fee has the option of not utilizing the governmental service and thereby avoiding the 

charge.” City of Gainesville v State, 863 So 2d 138, 144; 28 Fla. L. Weekly S665 (Fla. 2003) (City 

filed complaint to validate issuance of bonds to fund improvements to stormwater management 

system.); State v City of Port Orange, 650 So 2d 1, 3; 19 Fla. L. Weekly S563 (Fla. 1994) (Action 

was brought challenging legality of city's issuance of transportation utility bonds.) 

6. Georgia. 

In DeKalb County, Georgia v United States, 108 Fed Cl 681 (GA 2013), the county sued 

the United States, seeking to recover unpaid stormwater management charges assessed against 18 

federal properties in the county.  In determining whether the county’s stormwater management 

charges were permissible fees or taxes, the court considered the following:  (1) which 
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governmental entity imposed the charge; (2) which parties had to pay the charge; and (3) for whose 

benefit revenues generated by the charge were spent.  Id. at 700-2. 

7. Illinois. 

In Church of Peace v City of Rock Island, 357 Ill App 3d 471, 293 Ill Dec 784, 828 NE2d 

1282, (2005), a group of churches, each of which owned developed property within the city, 

brought an action challenging the city ordinance imposing a stormwater service charge on property 

owners.  The Illinois Court of Appeals found the charge to be a fee, identifying a regulatory 

purpose, proportionality to the cost of the service, and voluntariness as the three requirements for 

a stormwater service charge to be a fee and not a tax.  Id. at 474. 

8. Kentucky. 

In the case of Long Run Baptist Ass'n, Inc. v Louisville and Jefferson County Metropolitan 

Sewer Dist., 775 SW2d 520 (Ky App 1989), property owners filed a declaratory judgment action 

challenging a service charge imposed to form a stormwater drainage program.  The Kentucky 

Court of Appeals found that stormwater drainage fees were a valid charge for particular service, 

and not a tax involving an enforced contribution to provide for support of government. Id. at 522. 

9. Maine. 

In City of Lewiston v Gladu, 40 A3d 964; 2012 ME 42 (2012), the Maine Supreme Court 

applied a four-factor test to determine whether the city’s stormwater fees assessed on owner's 

property constituted a fee or a tax.  The factors included: “(1) whether the primary purpose is to 

raise revenue; (2) whether the assessment is “paid in exchange for exclusive benefits not received 

by the general public”; (3) whether the assessment is voluntary; and (4) whether the assessment is 

“a fair approximation of the cost to the government and the benefit to the individual of the services 

provided.” Id. at 967.  The Court found that the city's stormwater charge was a fee, rather than a 
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tax, because the stormwater management utility used the assessment to cover costs of regulating 

stormwater runoff and part of regulatory costs included maintaining stormwater infrastructure.  Id. 

at 969. Also, the charge applied to developed property and the properties received the special 

benefit of having stormwater managed in effort to comply with laws. Id. at 970. Furthermore, 

property owners had the ability to weigh the costs of paying the assessment versus the costs of 

avoiding the assessment and available credits, which created a voluntary fee.  Id.  Finally, the city's 

impervious surface-based fee system made a fair approximation of the benefit the owner received 

by having stormwater managed and water quality protected.  Id. at 971.  

10. Massachusetts. 

In the case of Town of Winthrop v Winthrop Housing Authority, 27 Mass App Ct 645; 541 

NE2d 582 (1989), the town board of selectmen brought an action for declaratory judgment after 

local housing authority refused to pay annual charges for its use of the town's common sewer 

system.  In finding that the charges were a fee, and not a tax, the Court of Appeals explained that 

“an analysis of whether the charges constituted a permitted user charge or fee, as the board 

contended, or a tax, as the authority argued, required the application of principles set out by the 

Massachusetts Supreme Court in Emerson College v. Boston, 391 Mass 415, 462 NE2d 1098 

(1984).”  Id. at 646.   “Fees imposed by a governmental entity tend to fall into one of two principal 

categories: user fees, based on the rights of the entity as proprietor of the instrumentalities 

used, Opinion of the Justices, 250 Mass. 591, 597, 148 NE 889 (1924), or regulatory fees 

(including licensing and inspection fees), founded on the police power to regulate particular 

businesses or activities, id. at 602, 148 N.E. 889. [citations omitted]. Such fees share common 

traits that distinguish them from taxes: they are charged in exchange for a particular governmental 
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service, which benefits the party paying the fee in a manner ‘not shared by other members of 

society.” Id. 

Subsequently, in Denver Street LLC v Town of Saugus, 462 Mass 651; 970 NE2d 273 

(2012), the plaintiff-developers and landowners filed an action against the town alleging that 

monetary charge imposed for connection to the town's sewer system was an illegal tax.  The 

Supreme Court explained that “there are three traits that distinguish fees from taxes. Fees (1) are 

charged in exchange for a particular government service which benefits the party paying the fee in 

a manner not shared by other members of society; (2) are paid by choice, in that the party paying 

the fee has the option of not utilizing the governmental service and thereby avoiding the charge; 

and (3) are collected not to raise revenues but to compensate the governmental entity providing 

the services for its expenses.”  Id. at 652.  Here, the Court held that the charge was a fee and not a 

tax.  Id. at 660. 

11. Missouri. 

In Missouri Growth Ass'n v Metropolitan St. Louis Sewer Dist., 941 SW2d 615 (1997), 

certain individuals and organizations brought an action against the metropolitan sewer district, 

challenging the validity of a district ordinance changing the method of billing district customers. 

The Missouri Court of Appeals identified the factors to consider in determining whether a fee is 

subject to a state constitutional amendment requiring voter approval of increased political 

subdivision taxes, licenses, and fees, as follows:  when the fee is paid, who pays the fee, whether 

the amount of the fee to be paid is affected by the level of goods or services provided to the fee 

payer, whether the government is providing a service or good, and whether the activity has 

historically and exclusively been provided by government.  Id. at 622-23.  The court concluded 

that the sewer service charge was a “user fee” and was not a “tax”  because payment was due only 
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on or after provision of good or service, only individuals who actually used district's services paid 

charge, charge bore direct relationship to services provided, and district provided service rather 

than good. Id. at 623-5. 

12. Oregon. 

In Roseburg School Dist. v City of Roseburg, 316 Or 374; 851 P2d 595 (1993), taxpayers 

filed a petition asking the tax court to declare that the city's storm drainage utility fee was subject 

to limitations in a constitutional provision adopted through voter initiative process on property 

taxes.  “The specific question in this case was whether the city's storm drainage utility fee is a tax 

under Article XI, §11b(2)(b) of Oregon’s constitution, i.e., whether it was a “charge imposed by a 

governmental unit upon property or upon a property owner as a direct consequence of ownership 

of that property.”  Id. at 379.  The Oregon Supreme Court found that the city's fee was not a charge 

imposed by governmental unit upon property or upon a property owner as a direct consequence of 

ownership of that property where the charge was intended as a fee for service and not a charge 

against the property. Id. at 381. Furthermore, the fee was not necessarily imposed on the property 

owner but was imposed on the person responsible for paying the city's water utility charges; 

therefore, the fee was not a “tax”. Id.  

13. South Carolina.  

In J.K. Const., Inc. v Western Carolina Regional Sewer Authority, 336 SC 162; 519 SE2d 

561 (1999), the customer of a regional sewer authority sought a declaratory judgment challenging 

a new account fee imposed on new or upgrading customers to pay for future capital improvements.  

The South Carolina Supreme Court looked at the following criteria: (1) “whether the required 

payment primarily benefits those who must pay it because they receive a special benefit or service 

as a result of improvements made with the proceeds;” (2) if the “proceeds from the required 
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payments are dedicated solely to capital improvement projects;” (3) if “the revenue generated by 

the required payment will not exceed the cost of capital improvements to the system;” (4) if the 

“authority uniformly has imposed the required payment upon those who must pay it;” and (5) “the 

fact that authority intended to classify the payment as a charge.” Id. at 167-168.  The court found 

that the fee imposed was a “sewer service charge,” not a “tax,” and, therefore, did not need to 

apply uniformly to all residents.  Id. at 167.  In further support of its decision, the court concluded 

that the customers paying the fee receive a special benefit or service in addition to the fact that the 

proceeds are dedicated to capital improvement projects and are not placed in a general fund, and 

the authority uniformly imposed the payment on all new customers based on anticipated water 

usage.  Id. at 167-8. 

14. Texas. 

In McMillan v Texas Natural Resources Conservation Comm'n, 983 SW2d 359 (Tex Ct 

App 1998), a landowner filed an action seeking judicial review of an order issued by the Natural 

Resources Conservation Commission approving the county municipal utility district's application 

to impose sewer and water standby fees on owner's property.  The Texas Court of Appeals found 

that that fees imposed for availability of potable water, sanitary sewer or drainage facilities and 

services to undeveloped property were not taxes, because they were “not equally distributed, but 

instead imposed only on property that can take advantage of available benefits.” Id. at 365. 

Also, in the case of Gatesco Q.M. Ltd. v City of Houston, 503 SW3d 607 (Tex App Houston 

14th Dist 2016), a commercial city water consumer brought a declaratory judgment action against 

the city regarding late fee assessed for water service payment and a security deposit requested by 

the city.  Here, the court explained that in order to determine whether the late fee imposed by the 

city for payment of water services is a regulatory charge or a tax, courts apply the “primary purpose 
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test.” Id. at 616.  “Under this test, if, based upon a consideration of the fee-imposing statute as a 

whole, the primary purpose of the fee is the raising of revenue, then the fee is a tax, regardless of 

the name given to the fee.” “On the other hand, if the primary purpose of the fee appears to be that 

of regulation, then the fee levied is a regulatory charge rather than a tax.” Id.  

15. Virginia. 

In the case of Twietmeyer v. City of Hampton, 255 Va 387, 497 SE2d 858, 861 (1998), the 

city filed a motion for judgment against landowners who refused to pay a stormwater management 

fee imposed by a city ordinance.  Holding that the city's stormwater management fee system was 

not meant “to raise general revenue,” the Virginia Supreme Court concluded that the ordinance 

requiring payment of stormwater fees was a legitimate “regulation” rather than a “tax” on 

residents.  Id. at 392. 

16. Washington. 

In Teter v Clark County, 104 Wash2d 227; 704 P2d 1171 (1985), property owners brought 

an action for declaratory judgment, challenging the right of a city and county to impose charges 

on property owners for maintaining and operating stormwater control facilities.  In distinguishing 

between a “fee” and a “tax”, the Washington Supreme Court stated that “if charges are intended 

to raise money, they are actually taxes.”  Id. at 239.  “Conversely, if the charges are primarily tools 

of regulation, they are not taxes.” Id.  Here, the Court held that the Charges imposed on property 

owners for costs of maintaining and operating stormwater facilities were “properly characterized 

as “tools of regulation,” rather than “taxes”.” Id. 

Subsequently, in Lane v City of Seattle, 164 Wash 2d 875, 882; 194 P3d 977 (2008), 

although a fee to pay for fire hydrant in this case was found to be a tax, the Supreme Court 

expanded on the rule in Teter, explaining that there is “a three-factor test to decide whether a 
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governmental charge is a tax or a fee, and no single factor determines the matter: “(1) the purpose 

of the charge, (2) where the money raised is spent, and (3) whether people pay the cost because 

they use the service.”  Id. at 882.  

17. Wisconsin. 

In City of River Falls v St. Bridget’s Catholic Church of River Falls, 182 Wis 2d 436; 513 

NW2d 673 (1994), the city sought a declaratory judgment that a charge to cover the cost of 

providing water for public fire protection could be constitutionally assessed against a church.  The 

Wisconsin Court of Appeals stated that “our supreme court stated in Milwaukee v Milwaukee & 

Suburban Transp. Corp., 6 Wis.2d 299, 305, 94 N.W.2d 584, 588 (1959), that the substance, and 

not the form, of the imposition is the test of its true character. The church's argument incorrectly 

assumes that to be a fee, a charge must be assessed for commodities actually consumed. As we 

previously stated, if the primary purpose of a charge is to cover the expense of providing services, 

supervision or regulation, the charge is a fee and not a tax.” Id. at 442 (emphasis added).  The 

Court held that the charge by the city to cover cost of providing water for public fire protection is 

“fee,” rather than “tax.”  Id. at 443. 
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EXHIBIT N 

  

MML, MTA & GLS AMICI BRIEF 

(DAART, et al., v City of Detroit, et al., Docket #158852)  

 

CASES FROM OTHER STATES INVOLVING FEES  

OTHER THAN WATER, STORMWATER, OR SEWER INFRASTRUCTURE 

 

 

1. Alabama. 

In T-Mobile South, LLC v Bonet, 85 So.3d 963, 969-70 (Ala 2011), two providers of 

wireless telephone services brought action for declaratory and injunctive relief against the 

Commercial Mobile Radio Services Board and its members, seeking a refund for emergency 911 

service charges. The Court held that under Alabama law, a charge imposed by a municipality is 

considered a service fee rather than a tax, if the charge is related to “defray[ing] the costs of a 

specific service and the moneys collected from the imposition of that charge are earmarked for 

that specific service and are not used as general revenue for the municipality.” Id. at 983. Here, the 

Court held that “[b]ecause the emergency 911 charge is based on provision of telephone service, 

and is used to fund a specific service (911 service), the charge is not a revenue-raising measure 

and, therefore, not a tax.” Id. at 985.  

2. Arizona. 

In Jachimek v State, 205 Ariz 632, 634; 74 P3d 944 (2003), a pawnbroker brought an action 

against the city challenging the validity of its ordinance requiring pawnbrokers to pay a $3.00 

transaction fee for each pawn transaction report. The Court explained that in making a distinction 

between a tax and a fee, the First Circuit observed that “[t]he classic ‘tax’ is imposed by a 

legislature upon many, or all, citizens. It raises money, contributed to a general fund, and spent for 

the benefit of the entire community.... The classic ‘regulatory fee’ is imposed by an agency upon 
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those subject to its regulation.” Id. at 636. Here, the Court held that the transaction charge 

constituted a fee, rather than a tax. Id.  

 

Also, in the case of May v McNally, 203 Ariz. 425, 427; 55 P3d 768, 773–74 

(2002), quoting Bidart Bros. v Cal. Apple Comm'n, 73 F3d 925, 931 (9th Cir.1996), a fined 

motorist brought an action challenging the constitutionality of portions of the Citizens Clean 

Elections Act which required a 10% surcharge on criminal and civil fines be distributed to political 

candidates. The Court explained that “whether an assessment should be categorized as a tax or a 

fee generally is determined by examining three factors: “(1) the entity that imposes the assessment; 

(2) the parties upon whom the assessment is imposed; and (3) whether the assessment is expended 

for general public purposes, or used for the regulation or benefit of the parties upon whom the 

assessment is imposed.” Id. at 431. Here, the Court held “all three elements reveal the assessment 

here as a tax.” Id.  

3. Arkansas. 

In City of North Little Rock v Graham, 278 Ark. 547, 547-8; 647 SW2d 452 (1983), an 

action was brought on behalf of citizens and taxpayers of the city to declare a “public safety fee” 

collected by the city unconstitutional as an illegal exaction. The court explained that the distinction 

between “tax” and “fee” is that government imposes tax for general revenue purposes, but a fee is 

imposed in government's exercise of its police powers. Id. at 548-9. Here, the Court held that the 

three-dollar charge exacted by municipality as contribution toward cost of maintaining traditional 

governmental functions of police and fire protection was “tax” and not “fee” because “it is a means 

of raising revenue to pay additional money for services already in effect.” Id. at 549.  

4. California. 
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The case of Griffith v City of Santa Cruz, 207 Cal App 4th 982, 988-9; 143 Cal Rptr 3d 

895 (6th Dist. 2012), review denied, (Oct. 10, 2012), was an action for writ of mandate seeking to 

invalidate a city ordinance that called for annual inspections of residential rental properties within 

city limits. The Court explained that in order “to show a fee is a regulatory fee and not a special 

tax, the government should prove (1) the estimated costs of the service or regulatory activity, and 

(2) the basis for determining the manner in which the costs are apportioned, so that charges 

allocated to a payor bear a fair or reasonable relationship to the payor's burdens on or benefits from 

the regulatory activity.” Id. at 996.  Here, the Court held that the regulatory fees were not an 

unconstitutional special tax enacted without voter consent because the fees were imposed to cover 

the cost of performing inspections, the fees did not exceed the approximate cost of the activity, 

and the fee schedule itself showed the basis for the apportionment and established that 

the fees were reasonably related to the payors' burden upon the inspection program. Id. at 995-7. 

5. Colorado. 

In Bruce v City of Colorado Springs, 131 P3d 1187, 1189 (Colo App 2005), a citizen filed 

an action challenging charges for streetlight service and cable television. The Colorado Court of 

Appeals explained that “the distinction between a fee and a tax depends on the nature and function 

of the charge, not on its label.” Id. at 1190. It went on further to state that “a “fee” is a charge 

imposed on persons or property to defray costs of a particular government service” and “a “tax” is 

a means of distributing the general burden of the cost of government, rather than an assessment of 

benefits.” Id. Here, the Court held that the cable television charge and the streetlight service charge 

were not a tax. Id. at 1191 & 1192. 

6. Florida  
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In the case of Jasinski v City of Miami, 269 F Supp 2d 1341, 1344; 16 Fla L Weekly Fed 

D 586 (SD Fla 2003), aff'd, 99 Fed. Appx. 887 (11th Cir. 2004), automobile owners filed an action 

challenging the constitutionality of retroactive application of a city ordinance that imposed an 

administrative fee, in addition to storage and towing costs, to owners whose automobiles were 

towed. The Court held that in determining whether an administrative charge imposed by a 

municipality operates as a tax under Florida law, “a key distinction must be made between a fee, 

which is voluntary and benefits particular individuals in a manner not shared by others in the 

public” and “a tax, which is a forced charge or imposition that operates independent of the will or 

contract of the one on whom it is imposed.” Id. at 1348. The Court further concluded that the 

administrative charge imposed by city in conjunction with towing and storage costs associated 

with vehicle impoundment was not a tax. Id.  

Subsequently, in City of Miami v Haigley, 143 So3d 1025, 1027; 39 Fla L Weekly D1539 

(Fla 3rd DCA 2014), non-residents of the city of Miami brought a class action suit against the city, 

alleging that the city’s ordinance requiring non-residents to pay $100 more than residents to use 

of the city's emergency medical transportation services was an illegal tax. The District Court of 

Appeals of Florida, Third District, stated that “the Supreme Court in State v City of Port Orange, 

650 So2d 1 (Fla1994), established a three-prong test to determine whether a particular charge is a 

user fee or a tax. Id. at 1029. Specifically, the Supreme Court held “user fees share common traits 

that distinguish them from taxes: (1) they are charged in exchange for a particular governmental 

service; (2) which benefits the party paying the fee in a manner not shared by other members of 

society; and (3) they are paid by choice, in that the party paying the fee has the option of not 

utilizing the governmental service and thereby avoiding the charge.” Id. Here, the Court held that 
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a non-resident surcharge of $100 included in city's fees for use of emergency medical 

transportation services was a user fee, not an unauthorized tax. Id.  

 

 

 

7. Illinois. 

In PrimeCo Personal Communications, L.P. v Illinois Commerce Comm., Ill Cir Ct, Cook 

Cty. No. 98 CH 05500, 2000 WL 34016430, at *1 (2000), wireless service providers brought an 

action challenging the municipal telecommunications infrastructure maintenance fee (IMF). The 

Court states that to determine if a charge is a fee or a tax, the Seventh Circuit has observed the test 

as “if the fee is a reasonable estimate of the cost imposed by the person required to pay the fee, 

then it is a user fee and is within the municipality's regulatory power. If it is calculated not just to 

recover a cost imposed on the municipality or its residents but to generate revenues that the 

municipality can use to offset unrelated costs or confer unrelated benefits, it is a tax, whatever its 

nominal designation.” Id. at 7. Here, the Court held that it is clear that the state legislature intended 

the Municipal IMF to be a fee rather than a tax. Id. at *10.  

8. Iowa. 

In Home Builders Ass’n of Greater Des Moines v City of West Des Moines, 644 NW2d 

339, 343-4 (Iowa 2002), a builders association brought an action challenging the collection 

of fees pursuant to city's mandatory park dedication fee ordinance for residential development. 

The Court stated that it has previously defined a tax as “a charge to pay the cost of government 

without regard to special benefits conferred.” Id. at 347. “In other words, taxes are for the primary 

purpose of raising revenue.” Id. at 346. Furthermore, “a fee meets the expenses of the city in 
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exercising its regulatory authority.” Id. at 347. Here, the Court held that the fees were “taxes” 

rather than “regulatory fees.” Id. at 350. 

 

 

 

9. Kansas. 

In Executive Aircraft Consulting, Inc. v City of Newton, 252 Kan 421, 422; 845 P2d 57. 

(1993), an aircraft refurbishment company filed a declaratory judgment action challenging the 

legality of a fuel flowage fee. The Court explained that “[a] tax is a forced contribution to raise 

revenue for the maintenance of governmental services offered to the general public. In contrast, a 

fee is paid in exchange for a special service, benefit, or privilege not automatically conferred upon 

the general public. A fee is not a revenue measure, but a means of compensating the government 

for the cost of offering and regulating the special service, benefit, or privilege. Payment of a fee is 

voluntary—an individual can avoid the charge by choosing not to take advantage of the service, 

benefit, or privilege offered.” Id. at 427. Here, the Court held that the fee was actually an illegal 

tax. Id. at 431. 

Subsequently, in McCarthy v City of Leawood, 257 Kan 566, 567; 894 P2d 836 (1995), 

citizens petitioned for declaratory and injunctive relief invalidating and restraining enforcement of 

a city ordinance conditioning building permits and plat approval for properties on payment of an 

impact fee. The Kansas Supreme Court explained that “after reviewing cases from other 

jurisdictions, this court concludes that a tax is a forced contribution to raise revenue for the 

maintenance of governmental services offered to the general public. In contrast, a fee is paid in 

exchange for a special service, benefit, or privilege not automatically conferred upon the general 
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public. A fee is not a revenue measure, but a means of compensating the government for the cost 

of offering and regulating the special service, benefit, or privilege. Payment of a fee is voluntary—

an individual can avoid the charge by choosing not to take advantage of the service, benefit, or 

privilege offered.” Id. at 581. Here, the Court held that the city's traffic way improvement 

impact fee was not a “tax” because “the fee was not added on to price of commodity being sold or 

used in competition with city-operated sales. Id. at 584.  

In Heartland Apartment Association, Inc. v City of Mission, 306 Kan 2, 3; 392 P3d 98 

(2017), a landowner associations brought an action against the city for declaratory judgment and 

recovery of amounts paid, claiming that the city's transportation “user fee” was a prohibited excise 

tax. The Court explained that “a “tax” is a forced contribution to pay for the government's general 

services, that is, services that benefit the members of the public at large, regardless of whether any 

particular person has paid the tax. Id. at 14. On the other hand, a “fee,” is not a revenue measure. 

Id. Furthermore, a fee is “assessed against those who gain the exclusive benefit of the service or, 

if a regulatory fee, those who are the subject of the regulation.” Id. Here, the Court held that 

applying the law reviewed above, it had no hesitation in classifying the transportation user fee as 

a tax. Id. at 15.  

10. Massachusetts. 

In Com v Caldwell, 25 Mass App Ct 91, 92; 515 NE2d 589 (1987), boat owners whose 

vessels were moored in city waters were charged with violating a city ordinance which provided 

that boats or vessels moored in city waters or tied to slips would be assessed a fee of $1 per foot 

of length. Here, the Court held that the assessment on boats or vessels moored in city waters 

through city ordinance was fee rather than tax because “the services provided by harbormaster 

were for benefit of parties required to pay charges.” Id. at 95-6. The Court further reasoned that 
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“the boat owners had meaningful choice whether to pay fee and take advantage of service offered 

in the sense that boats were moveable and owners were free to keep them some place other than 

in the [city harbor.]” Id. at 96. Furthermore, “the charges collected, rather than raising revenues 

generally, directly compensated [the city,] at least in part, for cost of providing harbormaster's 

services.” Id. at 96. 

In SDCO St. Martin, Inc. v City of Marlborough, 5 F Supp3d 139, 141 (Mass 2014), the 

owner of a building partially located between two municipalities brought an action against the city 

to which it made payments seeking declaratory judgment that payments were an illegal tax. The 

Court explained that there are three factors that distinguish a fee from a tax. Id. at 143. Here, the 

Court held that the payments were an improper tax, rather than legitimate municipal fees. Id. at 

144. The Court reasoned that the payment “does not confer a particularized benefit on [Plaintiff] 

which is not shared by the general public; the amount bears no relationship to the City's cost to 

maintain the connection to or operation of the sewer system; it is not a voluntary payment; and the 

payment does not reimburse the City for the actual or reasonably estimated costs but rather is 

deposited in the City's general fund, just like tax revenues.” Id. at 145. Additionally, in Murphy v 

Massachusetts Turnpike Authority, 462 Mass 701, 703; 971 NE2d 231 (2012), users of toll roads 

and tunnels in the Metropolitan Highway System brought an action against Massachusetts 

Turnpike Authority, alleging that tolls collected by the Authority were actually an unconstitutional 

tax. Here, the Court held that the tolls were a user fee, not an invalid tax. Id. at 711.  

In Both SDCO St. Martin and Murphy, the Court explained that there are three factors that 

distinguish a fee from a tax. SDCO St. Martin, Inc., 5 F Supp3d at 143; Murphy, 462 Mass at 705. 

The Court explained in both SDCO St. Martin and Murphy that the factors include: “(1)fees are 

charged in exchange for a particular government service which benefits the party paying the fee in 
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a manner not shared by other members of society; (2) fees are paid by choice, in that the party 

paying the fee has the option of not utilizing the governmental service and thereby avoiding the 

charge; and (3) fees are collected not to raise revenues but to compensate the governmental entity 

providing the services for its expenses.” SDCO St. Martin, Inc., at 141; Murphy, at 705.  

11. Pennsylvania. 

In City of Philadelphia v Southeastern Pennsylvania Transp. Authority, 8 Pa Commw 280, 

285; 303 A2d 247 (1973), the Southeastern Pennsylvania Transportation Authority alleges that a 

license fee, as described in the City’s ordinance, is in fact an unlawful tax. The Court explained 

that “prior case law provides the guidelines under which we are to make a distinction on whether 

a levy in such an ordinance is a tax or a true license fee. The common distinction is that taxes are 

revenue-producing measures authorized under the taxing power of government; while license fees 

are regulatory measures intended to cover the cost of administering a regulatory scheme authorized 

under the police power of government.” Id. at 287. Here, the Court held that the license fee cannot 

be deemed to be a true license fee, but rather is a revenue-producing measure, and thus the City 

did not have authority to impose tax under ordinance. Id. at 291. 

12. Tennessee. 

In Saturn Corp. v Johnson, 236 SW3d 156, 161 (Tenn Ct App 2007), appeal denied, (2007), 

a workers' compensation self-insurer, brought action challenging Department of Revenue's denial 

of claimed credit against franchise and excise taxes for .4% surcharge on worker's compensation 

premiums. The Tennessee Court of Appels stated that “the Tennessee Supreme Court identified 

the applicable test for determining whether a charge imposed by the government is a tax or a fee 

in City of Tullahoma v. Bedford County, 938 S.W.2d 408, 412 (Tenn.1997). Id. at 162. The 

Supreme Court in City of Tullahoma held that “a tax is a revenue raising measure levied for the 
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purpose of paying the government's general debts and liabilities” and “a fee is imposed for the 

purpose of regulating a specific activity or defraying the cost of providing a service or benefit to 

the party paying the fee.” Id. Here, the Court held that the surcharge was a fee rather than a tax. 

Id. at 160. 

13. Utah. 

In Tooele Associates Ltd. Partnership v. Tooele City Corp., 2011 UT 4, ¶ 6; 247 P3d 371, 

374 (Utah 2011), a developer brought an action against the city, seeking declaratory relief, and 

alleging that city's civil inspection fee was an unlawful tax. The Supreme Court of Utah explained 

that “in determining whether a municipal fee is constitutional, the threshold question is whether 

the charge is a fee or a tax; a "tax" raises revenue for general governmental purposes while a "fee" 

raises revenue either to compensate the government for the provision of a specific service or 

benefit to the one paying the fee or to defray the government's costs of regulating and policing a 

business or activity engaged in by the one paying the fee.” Id. at ¶ 20. The Court goes on further 

to explain that “there are two methods by which a challenger can show that a municipal fee is an 

unconstitutional tax.” First, the challenger “can establish that the fee has been enacted for the 

purpose of raising revenues for the general fund” and second, “the challenger can demonstrate that 

the fee is unreasonable because it is disproportionate to the cost of the services rendered or to the 

government's costs of regulating and policing a business or activity.” Id. at ¶ 31. Here, the Court 

held that the fee was not an unconstitutional tax. Id. at ¶ 32.  

14. Washington. 

In Covell v City of Seattle, 127 Wash 2d 874, 876; 905 P.2d 324 (1995), taxpayers brought 

a class action against the city challenging its ordinance that imposed a residential street utility 

charge. The Washington Supreme Court held that in determining whether a charge imposed by a 
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local government is a valid regulatory fee or an unconstitutional tax, courts apply a three-factor 

test. Id. at 879. The first factor the courts consider is “whether the primary purpose of the county 

[or city] is to accomplish desired public benefits which cost money, or whether the primary purpose 

is to regulate.” Id. The second factor is “whether the money collected must be allocated only to 

the authorized regulatory purpose.” Id. The last factor is “whether there is a direct relationship 

between the fee charged and the service received by those who pay the fee or between the fee 

charged and the burden produced by the fee payer.” Id. Here, the Court held that the City ordinance 

that imposed a residential street utility charge constituted an unconstitutional “tax,” rather than a 

regulatory fee. Id. at 888 

Subsequently, in Arborwood Idaho, LLC v City of Kennewick, 151 Wash 2d 359, 362; 89 

P3d 217 (2004), an apartment complex owner petitioned for judicial review of a city ordinance 

imposing a flat monthly ambulance service charge on each household, business, and industry 

within city. The Supreme Court of Washington explained that in determining whether a charge 

imposed by a local government is a valid regulatory fee or an unconstitutional tax, courts apply 

the three-part test set forth in Covell; “first, the courts consider whether the primary purpose of the 

legislation in question is to “regulate” the fee payers or to collect revenue to finance broad-based 

public improvements that cost money, second, the courts determine whether the money collected 

from the fees is segregated and allocated exclusively to regulating the entity or activity being 

assessed, and third, the courts ascertain whether a direct relationship exists between the rate 

charged and either a service received by the fee payers or a burden to which they contribute.” Id. 

at 371-3. Here, the Court held that the flat monthly ambulance service charge was not a valid 

regulatory fee, but rather an unauthorized tax. Id. at 373.  

15.  Virginia. 

R
EC

EIV
ED

 by M
SC

 7/17/2020 3:17:39 PM



12 
 

In Cooper v City of Charleston, 218 W Va 279, 283; 624 SE2d 716 (2005), a nonresident 

worker and the West Virginia State Auditor brought an action against the city challenging its $1 

“city service fee” for each employee working within city limits. The Court declared that it has 

previously held that “the character of a tax is determined not by its label, but by analysis of its 

operation and effect.” Id. at 285. The Court went on to state that it has further held that, “[t]he 

primary purpose of a tax is to obtain revenue for the government, while the primary purpose of a 

fee is to cover the expense of providing a service or of regulation and supervision of certain 

activities.” Id. Here, the Court held that the City's weekly charge of $1 to be paid by each employee 

working within city limits was a constitutional “user fee,” rather than a “tax.” Id.  
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