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June 21, 2019

158903
FRANK ANTHONY SCOLA,
Plaintiff-Appellant,
Vv SC: 158903

COA: 338966
Wayne CC: 15-002804-NI
JP MORGAN CHASE BANK, NATIONAL
ASSOCIATION, and JP MORGAN CHASE &
CO.,
Defendants-Appellees,
and

KATHLEEN SCOLA, ESTATE OF JOHN
BARROW BROWN, and CITY OF WAYNE,
Defendants.

/

On order of the Court, the application for leave to appeal the October 4, 2018
judgment of the Court of Appeals is considered. We direct the Clerk to schedule oral
argument on the application. MCR 7.305(H)(1).

The appellant shall file a supplemental brief within 42 days of the date of this
order addressing whether the Court of Appeals erred in holding that the appellant’s claim
sounded in premises liability rather than ordinary negligence. In addition to the brief, the
appellant shall electronically file an appendix conforming to MCR 7.312(D)(2). In the
brief, citations to the record must provide the appendix page numbers as required by
MCR 7.312(B)(1). The appellees shall file a supplemental brief within 21 days of being
served with the appellant’s brief. The appellees shall also electronically file an appendix,
or in the alternative, stipulate to the use of the appendix filed by the appellant. A reply, if
any, must be filed by the appellant within 14 days of being served with the appellees’
brief. The parties should not submit mere restatements of their application papers.

The Michigan Association for Justice, Michigan Defense Trial Counsel, Inc., and
the Negligence Section of the State Bar of Michigan are invited to file briefs amicus
curiae. Other persons or groups interested in the determination of the issue presented in
this case may move the Court for permission to file briefs amicus curiae.
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STATE OF MICHIGAN

COURT OF APPEALS

FRANK ANTHONY SCOLA, UNPUBLISHED
October 4, 2018
Plaintiff-Appellant,
A% No. 338966
Wayne Circuit Court
JP MORGAN CHASE BANK, NATIONAL LC No. 15-002804-NI
ASSOCIATION, and JP MORGAN CHASE &
Co.,
Defendants-Appellees,
and

KATHLEEN SCOLA, ESTATE OF JOHN
BARROW BROWN, Deceased, and CITY OF
WAYNE,

Defendants.

Before: O’CONNELL, P.J., and CAVANAGH and SERVITTO, JJ.

PER CURIAM.

Plaintiff appeals as of right a final order of dismissal in this premises liability action.
Plaintiff’s claims on appeal relate to an earlier order granting summary disposition to defendants
JP Morgan Chase Bank, National Association, and JP Morgan Chase & Co. (Chase Bank
defendants).! We affirm.

On June 27, 2003, when plaintiff was seven years old, he was the passenger in a car
involved in a head-on collision. Plaintiff was riding in the middle seat of a station wagon driven
by his mother, Kathleen Scola (Kathleen). Kathleen drove southbound on Wayne Road, needing
to head east on Michigan Avenue, when she realized that she accidentally drove through the

! Stipulated orders of dismissal related to defendants Kathleen Scola, the estate of John Barrow
Brown, and the city of Wayne were entered by the trial court and they are not parties to this
appeal.
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intersection with Michigan Avenue. In this area of downtown Wayne, Michigan Avenue splits
into two one-way roads, with a city block in between them. Kathleen turned into the bank
parking owned by Chase Bank defendants on Wayne Road, then exited the bank parking lot and
turned right onto the one-way, westbound portion of Michigan Avenue. She thereafter was
involved in a head-on collision with a car traveling westbound on Michigan Avenue. Plaintiff
sustained serious injuries in the accident and filed this action in 2015. Plaintiff asserted that
defendants were negligent in that they had a duty to maintain their parking lot in a safe condition
for public travel, but failed to do so because there were no signs warning drivers exiting their
parking lot that the intersecting roadway, Michigan Avenue, was a one-way westbound road,
although it was foreseeable that drivers would turn in the wrong direction and into oncoming
traffic.

Chase Bank defendants moved for summary disposition pursuant to MCR 2.116(C)(8)
and (C)(10) arguing, in part, that they did not have a duty to post any type of sign warning
drivers of the one-way road and any danger associated with turning the wrong way on a one-way
road was open and obvious. Plaintiff responded that the open and obvious doctrine did not apply
because plaintiff’s claim was not based on premises liability; rather, plaintiff’s claim sounded in
ordinary negligence. The trial court agreed with Chase Bank defendants and granted their
motion.

The trial court did not specify under which court rule it granted the motion. When a party
moves for summary disposition under multiple subrules, the trial court rules on the motion
without specifying the subrule under which it made its decision, and the trial court considered
documentary evidence beyond the pleadings, this Court reviews the decision as if it were based
on MCR 2.116(C)(10). Cuddington v United Health Servs, Inc, 298 Mich App 264, 270; 826
NW2d 519 (2012). Although Chase Bank defendants moved for summary disposition pursuant
to MCR 2.116(C)(8), they supported their motion with documentary evidence, including
depositions. Thus, review on appeal is pursuant to MCR 2.116(C)(10). Id.

This Court reviews a motion for summary disposition de novo. Gorman v American
Honda Motor Co, Inc, 302 Mich App 113, 115; 839 NW2d 223 (2013). A motion for summary
disposition under MCR 2.116(C)(10) challenges the factual sufficiency of a plaintiff’s claim.
Gorman, 302 Mich App at 115. The trial court considers the evidence in the light most favorable
to the nonmoving party. /d. Summary disposition is proper under MCR 2.116(C)(10) if “ ‘there
is no genuine issue regarding any material fact and the moving party is entitled to judgment as a
matter of law.” ” Id. at 116 (citation omitted). There is a genuine issue of material fact “ ‘when
the record, giving the benefit of reasonable doubt to the opposing party, leaves open an issue
upon which reasonable minds might differ.” ” Id. (citation omitted).

On appeal, plaintiff argues that the trial court erred in granting Chase Bank defendants’
motion for summary disposition because the open and obvious doctrine does not apply to the
one-way nature of Michigan Avenue in Wayne, Michigan, because it is not located on Chase
bank defendants’ premises; that plaintiff’s claim was for ordinary negligence rather than
premises liability; and, that a question of fact existed whether Chase Bank defendants had a duty
to plaintiff to place a sign in the exit of its parking lot indicating that Michigan Avenue was a
one-way street. We disagree.
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Plaintiff’s amended complaint included a count of “negligence” against Chase Bank
defendants. “ ‘Michigan law distinguishes between claims arising from ordinary negligence and
claims premised on a condition of the land.” ” Lymon v Freedland, 314 Mich App 746, 756; 887
NW2d 456 (2016), quoting Buhalis v Trinity Continuing Care Servs, 296 Mich App 685, 692;
822 NW2d 254 (2012). Claims of ordinary negligence are based on the premise that an
individual has a duty to follow an applicable standard of care when conducting an activity.
Lymon, 314 Mich App at 756. Claims of premises liability are based on a defendant’s duty as an
owner, possessor, or occupier of land. Id. An action sounds in premises liability rather than
ordinary negligence when an injury occurs from a condition of the land, rather than an activity or
conduct that created the condition on the land. 7d.

“[T]he gravamen of an action is determined by reading the complaint as a whole, and by
looking beyond mere procedural labels to determine the exact nature of the claim.” Adams v
Adams (On Reconsideration), 276 Mich App 704, 710-711; 742 NW2d 399 (2007). Although
labeled as a claim of “negligence” in plaintiff’s amended complaint, plaintiff alleged that Chase
Bank defendants

assumed responsibility for placement of traffic control signals, lane markings,
channelization, and all other matters relating to the design, construction, and
maintenance of its parking lot/driveway where it meets West Michigan Avenue so
that entering West Michigan Avenue would be reasonably safe and convenient for
public travel.

Plaintiff alleged that Chase Bank defendants had a duty “to maintain the transition from its
private driveway/parking lot to West Michigan Avenue in a condition safe and fit for public
travel” and that the lack of traffic control signs or devices in the “transition” was “an unsafe and
defective condition.” Plaintiff further alleged that the failure of Chase Bank defendants to
“design, construct, and maintain” the parking lot and driveway was the alleged proximate cause
of plaintiff’s injuries. Plaintiff referred to the lack of signage as a “dangerous condition.” At the
hearing on Chase Bank defendants’ motion for summary disposition, the trial court provided,
“Even if we assume [p]laintiff was an invitee[,] this [c]ourt finds that the action sounds in
premises liability.” Plaintiff’s claims sounded in premises liability because he argued that his
injuries occurred from a condition of the land, namely, the lack of signage. Thus, plaintiff’s
claims sounded in premises liability. Id. We agree.

In premises liability actions, the plaintiff must prove the elements of negligence: * (1)
the defendant owed the plaintiff a duty, (2) the defendant breached that duty, (3) the breach was
the proximate cause of the plaintiff’s injury, and (4) the plaintiff suffered damages.” ” Buhalis,
296 Mich App at 693, quoting Benton v Dart Props, Inc, 270 Mich App 437, 440; 715 NW2d
335 (2006). “The duty owed to a visitor by a landowner depends on whether the visitor was a
trespasser, licensee, or invitee at the time of the injury.” Sanders v Perfecting Church, 303 Mich
App 1, 4; 840 NW2d 401 (2013).

The trial court did not determine the status of plaintiff when he was on Chase Bank
defendants’ premises (“Even if we assume [p]laintiff was an invitee...”). Chase Bank

defendants asserted that plaintiff was a trespasser in their motion for summary disposition and
plaintiff agreed in his response. However, “invitee status is commonly afforded to persons

3
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entering upon the property of another for business purposes.” Stitt v Holland Abundant Life
Fellowship, 462 Mich 591, 597; 614 NW2d 88 (2000). Plaintiff, Kathleen, and Susan Seibert,
Kathleen’s sister seated in the passenger seat at the time of the accident, all testified that
Kathleen had no intention of doing business at the bank when she turned into the parking lot.
Her sole purpose was to get onto Michigan Avenue. However, a trespasser enters a landowner’s
land without consent. Sanders, 303 Mich App at 4. Lieutenant Robert Puckett, the officer
responding to the accident, testified that Kathleen did not break any law when she used the
parking lot to turn around because she was not trying to avoid a traffic device. She was just lost.
A licensee may enter the land of another by virtue of the landowner’s consent. /d. No evidence
related to such consent was established in the trial court. Plaintiff’s issue on appeal relates only
to the trial court’s application of the open and obvious doctrine. The trial court assumed, without
deciding, that plaintiff was an invitee and he will thus be considered as such for purposes of
appeal.

“It is well settled in Michigan that a premises owner must maintain his or her property in
a reasonably safe condition and has a duty to exercise due care to protect invitees from
conditions that might result in injury.” Riddle v McLouth Steel Products Corp, 440 Mich 85, 90;
485 NW2d 676 (1992). However, a premises possessor does not owe a duty to protect or warn
an invitee regarding dangers that are open and obvious. Hoffner v Lanctoe, 492 Mich 450, 460;
821 NW2d 88 (2012). This is “because such dangers, by their nature, apprise an invitee of the
potential hazard, which the invitee may then take reasonable measures to avoid.” Id. at 461.
“Whether a danger is open and obvious depends on whether it is reasonable to expect that an
average person with ordinary intelligence would have discovered it upon casual inspection.” Id.
This inquiry involves an objective examination of the nature of the condition on the land. Id.

On appeal, plaintiff argues that the open and obvious doctrine does not apply to
dangerous conditions that do not occur on a defendant’s premises, and here, the collision
occurred off Chase Bank defendants’ premises, so premises liability and the open and obvious
doctrine did not apply. As an initial matter, plaintiff did not allege in his complaint that the one-
way nature of Michigan Avenue itself was the dangerous condition. Rather, he argued that the
failure of Chase Bank defendants to place warning signs at the exit of the parking lot at Michigan
Avenue was the alleged defect. Plaintiff argued in his motion for reconsideration, and on appeal,
that the open and obvious doctrine did not apply because Michigan Avenue was not on the
bank’s premises and the collision did not occur on the bank’s premises. However, the alleged
dangerous condition, the lack of warning signage at the exit driveway, was located (or should
have been located, according to plaintiff) on the bank’s premises. Thus, application of the open
and obvious doctrine to the lack of signage regarding the one-way nature of Michigan Avenue is
not precluded.

The lack of signage regarding the one-way nature of Michigan Avenue was open and
obvious. “Whether a danger is open and obvious depends on whether it is reasonable to expect
that an average person with ordinary intelligence would have discovered it upon causal
inspection.” Id. An average person with ordinary intelligence would have discovered that
Michigan Avenue was one-way at the exit of the bank parking lot upon casual inspection without
signs present. Lieutenant Puckett testified at deposition that there were one-way signs at the
intersection of Wayne Road and Michigan Avenue at the time of his deposition in November
2015, and similar, if not the same, signs were present in 2003 at the time of this accident.

4-

APPX 5

Wd 2€:2T'S 6T02/0€/8 DSIN Ad AIAIFOTY



Kathleen drove through the intersection just before the accident, and testified that, if such signs
were present, she did not see them. Timothy Robbins, one of plaintiff’s experts, testified at
deposition that there were only white lines on the roadway of Michigan Avenue, indicating that it
was a one-way street. An average person with ordinary intelligence would have discovered the
traffic signs at the intersection and the white lines on the roadway upon casual inspection in the
absence of signs in the parking lot. /d. As the trial court noted, “A one-way lane is an everyday
occurrence that all drivers face everyday [sic].” Therefore, the trial court did not err when it
determined that the lack of signage indicating that Michigan Avenue was one-way was open and
obvious.

Although plaintiff did not assert the existence of any special aspects in the lower court or
on appeal, Chase Bank defendants asserted on appeal that there were no special aspects of the
bank parking lot that removed it from the open and obvious doctrine. We agree.

An exception to the preclusion of liability for open and obvious dangers arises when
special aspects of the condition of the land make even an open and obvious risk unreasonable.
Hoffner, 492 Mich at 461. Special aspects exist when the open and obvious hazard is
unreasonably dangerous or effectively unavoidable. Id. at 461-463.

[E]xceptions to the open and obvious doctrine are narrow and designed to permit
liability for such dangers only in [limited, extreme situations. Thus, an
“unreasonably dangerous” hazard must be just that — not just a dangerous hazard,
but one that is unreasonably so. And it must be more than theoretically or
retrospectively dangerous, because even the most unassuming situation can often
be dangerous under the wrong set of circumstances. An “effectively avoidable”
hazard must truly be, for all practical purposes, one that a person is required to
confront under the circumstances. A general interest in using, or even a
contractual right to use, a business’s services simply does not equate with a
compulsion to confront a hazard and does not rise to the level of a “special
aspect” characterized by its unreasonable risk of harm. [Id. at 472-473 (citations
omitted; italics in the original).]

Only those special aspects that result in a uniquely high likelihood of harm or severity of harm
may remove a condition from the open and obvious doctrine. /d. at 472 n 38.

At the hearing on Chase Bank defendants’ motion for summary disposition, the trial court
noted, “In order to be considered unreasonably dangerous|,] there must be something out of the
ordinary, special about a particular open and obvious danger in order for the premises possessor
to be expected to anticipate harm from that condition.” There were no special aspects removing
the bank parking lot driveway exiting onto one-way Michigan Avenue from the open and
obvious danger doctrine. An exit from a business without one-way warning signs is a typical
hazard that does not constitute a limited extreme situation. Although plaintiff incurred a serious
injury to his kidney, “even the most unassuming situation can often be dangerous under the
wrong set of circumstances.” Hoffner, 492 Mich at 472. The driveway onto Michigan Avenue
did not pose a uniquely high likelihood of harm or severity of harm and the condition must be
more than theoretically or retrospectively dangerous to fall outside the doctrine. Id.
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Furthermore, the alleged hazard was not effectively unavoidable. Kathleen chose to enter
the bank parking lot solely as a route to get eastbound on Michigan Avenue. She could have
turned around in a different business, or taken other roads to get onto eastbound Michigan
Avenue. She could have gone directly to eastbound Michigan Avenue. She chose the bank
parking lot because it was the first available drive to turn into after she accidentally drove
through the intersection, not realizing that it was the one-way westbound portion of Michigan
Avenue. Additionally, there were other exit driveways in the bank parking lot. It appears from
the aerial photographs of the bank parking lot that there was the driveway from Wayne Road
from which Kathleen entered the lot, the drive-through teller exit onto Michigan Avenue from
which she exited, and a one-way entrance on Michigan Avenue into the parking lot with a
corresponding one-way exit onto Michigan Avenue. Kathleen chose the drive-through teller
driveway that exited onto Michigan Avenue because she ultimately needed to go eastbound on
Michigan Avenue. She could have used the other parking lot exit onto Michigan Avenue. Thus,
Kathleen was not required to confront the alleged hazard under the circumstances. /d.

Because we conclude that plaintiff’s claims sounded in premises liability rather than
ordinary negligence, plaintiff’s issues on appeal relating to duty as an element of a prima facie
case of negligence and Chase Bank defendants’ alternative arguments on appeal related to
proximate cause and design defect need not be determined.

Affirmed.

/s/ Peter D. O'Connell
/s/ Deborah A. Servitto
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STATE OF MICHIGAN

COURT OF APPEALS

FRANK ANTHONY SCOLA, UNPUBLISHED
October 4, 2018
Plaintiff-Appellant,
A% No. 338966
Wayne Circuit Court
JP MORGAN CHASE BANK, NATIONAL LC No. 15-002804-NI
ASSOCIATION, and JP MORGAN CHASE &
Co.,
Defendants-Appellees,
and

KATHLEEN SCOLA, ESTATE OF JOHN
BARROW BROWN, Deceased, and CITY OF
WAYNE,

Defendants.

Before: O’CONNELL, P.J., and CAVANAGH and SERVITTO, JJ.

CAVANAGH, J. (dissenting).

I respectfully dissent. 1 would reverse the order granting defendants’ motion for
summary disposition on the ground that the open and obvious doctrine precluded liability.
Plaintiff established that a genuine issue of material fact existed as to whether defendants had a
duty to warn drivers exiting their parking lot that the intersecting road is a one-way, westbound
road—which was not open and obvious as evidenced by the fact that drivers turned in the wrong
direction from defendants’ parking lot on an almost daily basis.

As defendants acknowledge, “an invitee is entitled to the highest level of protection under
premises liability law.” Stitt v Holland Abundant Life Fellowship, 462 Mich 591, 596-597; 614
NW2d 88 (2000). “The landowner has a duty of care, not only to warn the invitee of any known
dangers, but the additional obligation to also make the premises safe, which requires the
landowner to inspect the premises and, depending upon the circumstances, make any necessary
repairs or warn of any discovered hazards.” Id. at 597. Generally, a premises owner must
exercise reasonable care to protect an invitee from an unreasonable risk of harm caused by
dangerous conditions on the property. Hoffner v Lanctoe, 492 Mich 450, 460; 821 NW2d 88

-1-
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(2012). If the dangerous conditions are hidden or latent, the premises owner must warn an
invitee of the dangers. Riddle v McLouth Steel Prod Corp, 440 Mich 85, 96; 485 NW2d 676
(1992). But an unreasonable risk of harm does not exist if the invitee knows of the condition or
if it is so obvious that the invitee might reasonably be expected to discover it. Id. “Whether a
danger is open and obvious depends on whether it is reasonable to expect that an average person
with ordinary intelligence would have discovered it upon casual inspection.” Hoffner, 492 Mich
at 461.

In this case, plaintiff presented sufficient evidence establishing that defendants’ parking
lot exit was dangerous and defendants knew it was dangerous but did nothing about it. Plaintiff
presented testimony from the owner of a business located directly across the street, David
Zuckerman, who testified that he saw drivers turning the wrong way from defendants’ parking
lot on an almost daily basis, and had for years. Zuckerman reported this dangerous condition to
defendants’ employees several times before this accident but defendants did nothing to change it.
Plaintiff also presented testimony from his expert in accident reconstruction and signs, Timothy
Robbins, who testified that defendants’ parking lot exit had no warning signs regarding the
intersecting one-way road, but did have a misleading arrow painted on the pavement indicating
to drive straight ahead although drivers must only turn left to safely exit the parking lot. Robbins
testified that a couple of simple signs and changing the direction of the arrow painted on the
pavement could easily address this dangerous condition. Plaintiff’s safety expert, Walter Cygan,
agreed with Robbins that an added safety feature to minimize the dangerous condition “would be
a curved painted arrow on the pavement, leading in the correct direction.” Plaintiff also
presented testimony from the police officer who responded to this accident, Robert Puckett, who
testified that he assumed the driver of the vehicle plaintiff was riding in was lost and trying to get
back onto Michigan Avenue when she turned the wrong way on this one-way road. Puckett
assumed that was the case because it was “pretty typical we have people that go the wrong way
on Michigan Avenue daily.” Further, the driver of the vehicle plaintiff was riding in, Kathleen
Scola, testified that she was unfamiliar with the area and had missed her turn onto Michigan
Avenue. She then pulled into defendants’ parking lot, followed the “exit only” sign, and
proceeded to exit the wrong way on Michigan Avenue, into oncoming traffic, causing the head-
on collision. Kathleen testified that the police officer who wrote her the ticket told her that she
should fight the ticket because “it happens all the time . . . at that location.”

Defendants argued in the trial court, as they do on appeal, that the allegedly dangerous
condition in this case was open and obvious because everyone knows that if you turn the wrong
way on a one-way road, there is a potential to get into a car accident. But the issue in this case is
not whether defendants had a duty to warn drivers that turning the wrong way on a one-way road
is dangerous. Instead, the issue is whether defendants had a duty to warn drivers exiting their
parking lot that the intersecting road is, in fact, a one-way, westbound road, i.e., that one must
turn left upon exiting the parking lot. And I disagree with the majority opinion that because of
the presence of a one-way sign at the intersection of Wayne Road and Michigan Avenue, as well
as “white lines” on Michigan Avenue, it was reasonable to expect that an average person with
ordinary intelligence who was leaving defendants’ parking lot would discover upon casual
inspection that they were exiting onto a one-way, westbound road. See Hoffner, 492 Mich at
461.
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Defendants also relied on this Court’s opinion in Balcer v Forbes, 188 Mich App 509;
470 NW2d 453 (1991), to argue that they had no duty to warn of the presence of a one-way
street. Defendants’ reliance is misplaced. In that case, a driver of a vehicle exited a parking lot,
turning the wrong way on a one-way street. /d. at 510. About a block later, that vehicle was
struck by a second vehicle which was chasing a third vehicle at a high rate of speed. Id. This
second vehicle also struck two pedestrians and a lawsuit was filed by and on behalf of those
pedestrians. Id. One of the claims was a negligence claim against the owners and lessors of the
parking lot where the first vehicle had exited, alleging that the failure to warn exiting patrons
about the one-way street proximately caused the car accident and the plaintiffs’ injuries. Id. at
510-511. This Court noted that the issue was whether the pedestrians were owed a duty:

Contrary to the parties’ positions, however, the question is not the extent of the
duty owed to invitees of the parking lot or motorists traveling on an adjacent
roadway. Rather, the question we must resolve is what duty was owed to the
plaintiffs, . . . pedestrians who were innocently crossing the street over a block
away from defendants’ premises. After thorough consideration, we conclude that
no duty was owed to the plaintiffs. [/d. at 512.]

Clearly, the Balcer case is inapplicable. First, this Court specifically noted that the issue was not
“the extent of the duty owed to invitees of the parking lot or motorists traveling on an adjacent
roadway.” Id. Second, the pedestrian-plaintiffs in that case were not owed a duty because they
were unforeseeable plaintiffs, but in this case plaintiff was an invitee of defendants’ parking lot.
See id. at 513. And, third, unlike in the Balcer case, plaintiff’s injuries were not “precipitated by
an unforeseeable superseding cause.” See id. at 514. Thus, contrary to defendants’ claim, the
Balcer case is inapposite and does not address the duty owed to invitees of a parking lot abutting
a one-way road.

Accordingly, I would hold that, considering the record evidence in the light most
favorable to plaintiff as the nonmoving party, plaintiff established that a genuine issue of
material fact existed as to whether defendants had a duty to warn drivers exiting their parking lot
that they must only turn left because it is not reasonable to expect that an average person with
ordinary intelligence would discover upon casual inspection that the intersecting road is a one-
way, westbound road. See Hoffner, 492 Mich at 461; Gorman v American Honda Motor Co,
Inc, 302 Mich App 113, 115-116; 839 NW2d 223 (2013). Thus, I would reverse the order
granting defendants’ motion for summary disposition.

/s/ Mark J. Cavanagh
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Court of Appeals, State of Michigan

ORDER
Peter D. O'Connell
Frank Anthony Scola v JP Morgan Chase Bank National Association Presiding Judge
Docket No. 338966 Mark J. Cavanagh
LC No. 15-002804-NI Deborah A. Servitto

Judges

The Court orders that the motion for reconsideration is DENIED.

Cavanagh, J., would grant the motion for reconsideration.
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Attorneys for Defendant, City of Wayne
JOHNSON, ROSASTI, SCHULTZ & JOPPICH
27555 Executive Drive, Suite 250
Farmington Hills, Michigan 48331-3550
Phone: (248% 489-4100

Facsimile: (248) 489-1726

E-Mail: mrosati@ijrsjlaw.com

Robert A. Marzano (P51154)

Attorney for Defendants, JPMorgan Chase
Bank, National Association and JPMorgan
Chase & Co.

PLUNKETT COONEY

38505 Woodward Avenue, Suite 2000
Bloomfield Hills, Michigan 48304

Direct Dial: (248) 594-6357

Facsimile:  (248) 901-4040

E-Mail: rmarzano@plunkettcooney.com

James J. Kim (P75086)

Attorney for Estate of John Barrow Brown
JULIE A. TAYLOR & ASSOCIATES

20750 Civic Center Drive

Suite 400

Southfield, Michigan 48076

Phone: (248) 945-3825

Facsimile: (855)847-1378

E-Mail: james.kimpQO7e@statefarm.com

ORDER GRANTING DEFENDANTS, JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, AND JPMORGAN CHASE & CO.’S,
MOTION FOR SUMMARY DISPOSITION
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AT A SESSION OF SAID COURT, HELD IN THE
CITY-COUNTY BUILDING, CITY OF DETROIT,
COUNTY,P%\M{?‘G\I]ETSTATE OF MICHIGAN ON

PRESENT: HON.JOHN A. MURPHY

CIRCUIT COURT JUDGE

This matter having come on before the Court by way of written motion, oral

arguments having been heard, and the Court being otherwise fully advised in the

premises;

IT IS HEREBY ORDERED that Defendants, JPMorgan Chase Bank National

Association and JPMorgan Chase & Co.’s, Motion for Summary Disposition is hereby

granted for the reasons set forth on the record. Plaintiffs Complaint against

Defendants, JPMorgan Chase Bank National Association and JPMorgan Chase & Co.,

is hereby dismissed with prejudice and without costs. This is not the last pending

claim and does not close the case.

Approved as to form:

/s/ ChAlidud O aondi (W /permission)

/s/ John A. Murphy

Michael S. Daoudi (P53261)
Attorney for Plaintiff

/s/ Robert A Alirzao

Robert A. Marzano (P51154)
Attorney for Defendants, JPMorgan Chase
Bank National Association and JPMorgan

Chase & Co.
Open.00170.51804.17941362-1

[\

Circuit Court Judge
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STATE OF MICHIGAN

IN THE THIRD JUDICIAL CIRCUIT COURT -

FRANK ANTHONY SCOLA,

Plaintiff,
_VS._

JP MORGAN CHASE BANK, NATIONAL

ASSOCIATION, JP MORGAN CHASE & CO.,
KATHLEEN SOLA ESTATE OF JOHN BARROW
BROWN (Deceased) and CITY OF WAYNE,

Jointly and Severally,

Defendants.

MOTION HEARING

(WAYNE COUNTY)

Circuit Court No.
15-002804-~-NI
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Before the HONORABLE PRENTIS EDWARDS, Circuit Judge,

Detroit, Michigan, on January 13, 2017.

APPEARANCES:

MICHAEL S. DAOUDI, P53261

Law Office of Michael S. Daoudi

Attorney for Plaintiff
346 Park Street

Suite 120

Birmingham, MI 48009
(248) 220-4377

ROBERT A. MARZANO, P51154
Plunkett Cooney

Attorney JP Morgan Chase
38505 Woodward AvenueSuite

2000
Bloomfield Hills, MI 48304
(248) 594-6357

MARK E. WILLIAMS, P41913
Dyki, Williams & Baransk
Attorneys for Kathleen Scol
340 E. Big Beaver Road
Suite 250

Troy, MI 48083

(248) 764-1210

JAMES J. KIM, P-75086
Julie A. Taylor & Associate
Attorneys for the Estate
20750 Civic Center Drive
Suite 400

Southfield, MI 48076-4132
(248) 945-3825

COPY

I 17 VT A JJd0U

NS 1S T 'C ATNZINSIQ NS IAN A AT AT

VI QO U VP  UPVPUUTVUOT U OUJTY

I O J7 VTR

JC RS 'NT LTINZ QT I YO IA A0 AT AT STy

= OO0 T OV I vOOUTO VTIY VNIV N

Verda J. Turner, RPR/CSR-0102
Official Court Reporter -

(313) 224-0250 APPX 14

INd



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

WITNESSES:

None called

OTHER MATERIAL IN TRANSCRIPT

Proceedings

None marked
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Detroit, Michigan

Friday, January 13, 2017 - 12:05 p.m.

THE COURT: Scola versus JP Morgan.

Okay, we've got everybody?

MR. MARZANO: Got everybody, your Honor.

THE COURT: Okay, identify yourselves for

the record, please.

MR. MARZANO: Your Honor, I'll start. My

name 1is Robert Marzano. I represent JP Morgan Chase Bank

National Association and JP Morgan Chase & Company.

THE COURT: Okay.

MR. WILLIAMS: Mark, Mark Williams on

behalf of Defendant Scola.

MR. KIM: James Kim on behalf of Defendant

Estate of John Barrow Brown.

MR. DAOUDI: Good morning, your Honor. May

it please the Court, I'm Michael Daoudi and I'm on behalf

of the Plaintiff Frank Anthony Scola.

THE COURT: Okay.

Thank you.

Okay, let's hear from the bank.

MR. MARZANO: All right.

Honor.

Excuse me, your

Your Honor, this is, and I'll just refer to

us as the bank Defendants, the bank Defendants' Motion for
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Summary Disposition brought pursuant to MCR 2.116(C) (8)

and (C) (10).

that's been

it.

Your Honor, I presume you've read everything
filed.

THE COURT: It's quite a bit. I just got

MR. MARZANO: Okay. Would you like me just

to cover the facts briefly as they apply to my client or

just stick to the argument?

focus in on

get to that
arguments T
disposition
with you in

November 10

How would you like me to proceed?

THE COURT: Let's see. Well, let's just
duty.

MR. MARZANO: Okay. Your Honor, before I
I do want to bring up a point. One of the
raised in my reply you had needed a summary
scheduling order and this was back when we met
chambers at the settlement conference on

of 2016. In that order it's the Plaintiff's

response had to be filed by November the 30th. Their

response was not filed by November 30th. Now Plaintiff

has since then filed a reply to my reply which frankly I'd

argue is not even proper and said, well, hold it, that was

a holiday so I couldn't file it that day and the Court

gave him permission not to do it.

one thing.

I haven't seen an order to that effect for

And two, your order said to have it filed by a

D
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certain date. It didn't say to be filed on November 30th
it said by November 30th.

And according to your order if in fact the
Plaintiff didn't comply with the order his brief is not to
be considered and this Court is to take the position that
there is no opposition to my motion, so that's my first
argument, of course.

THE COURT: Okay.

MR. MARZANO: Okay, I will proceed on to
the duty argument.

Your Honor, the Plaintiff has essentially
said listen, as a private property owner the bank -- at
the time it was Bank One back in 2003 -- had an obligation
or a legal duty to put some type of directional sign or
warning signs onto private property telling drivers don't
turn the wrong way on the one-way street or somehow warn
them of the dangers of doing so.

There is absolutely no law that requires
the bank to do so. 1In fact, there's a state law that
talks about how since this is a state trunk line any

directional sign that the State deems appropriate the

<l

D
State has to place on that road. >
Now, Plaintiff has retained a gentleman by 2
00
the name of Walter Saigon (ph) and Mr. Saigon was deposed
ab
a short time ago and he has held himself out to be an
P
¥
5
-5
<
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expert in this case. Now I'm not stipulating to that at
this point in time but in his report that we received
before his deposition as well as during his deposition
Mr. Saigon testified that there was no standard, code,
law, statute or ordinance that would have required the
Chase Defendants to have placed any type of directional or
warning signs on this private property regarding the fact
that Michigan Avenue is a one-way street. So their own
expert they've purported or their own purported expert has
said, well, there's no legal obligation to do so but you
should have done it anyway.

The lieutenant who wrote the ticket
to Ms. Scola in this case testified that there was no law
that required the bank to put any type of warning sign on
its property. So the question becomes what legal
obligation did the bank have andkthere is no legal
obligation. There's no caselaw that says the bank's got
to place or a private property owner has to place a
warning directional sign warning drivers not to turn the

wrong way onto a wrong-way (sic) street or the fact that
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there is a one-way street. So for that reason alone and (@)
D

as to that duty issue the bank is requesting summary Ir
)

disposition. Yy
P

Now, the Plaintiff has raised in its Eg

. s . . =

response, well, this is an ordinary negligence case as ~
=

D

w

@
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well as a premises liability case. As to this particular

argument it makes no difference whether it's an ordinary

negligence case or a premises liability case because the

question is is there a legal duty and there is no legal

duty. There is no legal obligation. And I happened to

drive up and down that street. In some places it didn't

have them. 1I've become a little more cognitive now when I

pull out on a one-way street and look and see, hey, does

the private property that I'm pulling out on have to have

a one-way sign somewhere that says I can only turn one

way? I very rarely see that. Certainly a property owner

has the option to do that but there was no legal

obligation on the part of the bank and there wasn't in

2003 when this alleged incident took place.

Now, my second duty argument goes to the

open and obvious danger doctrine argument and again, I'm

arguing the second argument that under that doctrine

there's no duty to warn someone coming into someone's

parking lot not to turn the wrong way on a one-way street

or whether harm could result if one did so.

and obvious danger. We all know if you turn the wrong way

It's an open

on a one-way street it's a potential to get into a car

accident. 1It's not a real rocket-science type of thing.

It's something we face everyday.

I was trying to look outside here. I know
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it's the one-way street here and if I turn the wrong way

going down Jefferson there's a chance I may get hit by a :’
car. It's not something I need a warning from the City of ::
Detroit to say hey, don't turn this way because if you do ﬂ
you might get hurt. m:

Now, Plaintiff has said, well, that's the :;
duty. That, that argument doesn't fly because this is an o
ordinary negligence case not a premises case. Well, T
disagree because the whole crux of the Plaintiff's claim op
is that an alleged defect on the bank's premises, a lack Y.
of warning signs or directional signs was a proximate
cause of the Plaintiff's accident.

And he isn't saying the bank pushed the car
out into the street or somehow the bank had some person
saying go this way just to confuse the driver. There was
no active negligence on the part of anyone from the bank. U
It was simply he simply has a claim that there's a defect )
in the premises with respect to signage on the premises. <

In my reply too I've also provided this ./
Court with the law which states that when an action :_
develops from the condition of the premises rather than an <;

g

activity or conduct that created the condition the action I

&)
is one of premises liability. And this is true even where _}
00
a plaintiff alleges that the premise possessor creates a )

-)
condition giving rise to the plaintiff's injury. Alleging ‘
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that one's action created a dangerous condition on the
premises does not transform a premises liability claim
into an ordinary negligence claim.

So again, you've asked me to address the
two issues -- two arguments I've made with respect to
duty. The first one, of course, is that there simply is
no legal duty.

And No. 2, under the open and obvious
danger doctrine there would be no obligation to warn
Ms. Scola who was coming to the bank, say hey, don't turn
the wrong way onto a one-way street 'cause you might get
into a car accident.

THE COURT: Okay, thanks.

Anything to add?

MR. MARZANO: Do you need me to address
anything else in my brief?

THE COURT: Not at this point. Not at this
point.

Did you want to add something?

MR. KIM: No, your Honor, not, not
pertaining to JP Morgan's --

THE COURT: Your client is?

MR. KIM: My, my client, your Honor, is the
Estate of John Barrow Brown.

THE COURT: Okay.
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MR. KIM: And I did file a motion. I
basically adopted codefendant Scola's motion as it

pertained to the injuries.

THE COURT: Okay, let's hear from Plaintiff

as to the bank.
MR. DAOUDI: Yeah, your Honor, and good
morning.

THE COURT: Good morning.

MR. DAOUDI: Well, first to respond to the

duty issue, counsel does not touch upon the whole argument

we made regarding general negligence and the creating what

creates a duty under common law. And we cite the case of

Buczkowski versus McKay, 441 Mich 96 and it lists -- it
says to determining whether a duty exists for negligence

purposes the Court looks at different variables, and one

is, of course, foreseeability of harm in which we then go

on to extrapolate independently the argument, the

foreseeability of harm to support the evidentiary support

we have for that.
Secondly, the existence of a relationship
between the parties involved; third, degree of certainty

of injury; closeness, 4, closeness of connection between

the conduct and the injury; 5, well, blame attached to the

conduct; 6, the public policy of preventing future harm;

and 7, the burdens or the consequences on imposing a duty

10

APPX 23



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

and resulting liability from breach.

Now, we went through each one under

analysis in our, in our response brief to, to Defendant's

claim on the duty. That was under the general negligence

and obviously we, we argue and we have a right to argue in

Michigan in the alternative and we, obviously we would go

for the general negligence to be the first argument to
defend this and, you know, suffice, then obviously
premises liability is in the alternative. I mean, we'd
argue both.

But we believe it's general negligence
because they actually do have a sign and Defendant,
Defendant Scola, Kathleen Scola certainly had no sign if
she was looking for a sign and the sign said exit, exit
only. It didn't say one way or what, do not turn right.

So it didn't have, they didn't take an active measure.

They took the active measure negligently, knowing what was

the most -- that they were sending people out into an exit

only driveway and it's the driveway exit where the,
there's three teller lanes and there's a through lane on
the right. So it's like four lanes that funnel into one

exit driveway onto, on Michigan Avenue and there's no

indication whatsoever that you're pulling, you're spilling

out onto a one-way road.

Excuse me, Judge, so I am recovering from a

11
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cold so, and I sound hoarse. I apologize.

The other matter is we, we argued notice as
an argument because you can't have a duty without some
kind of notice. I understand it comes hand-in-hand. So
we've talked about notice too and we talked about Leo
Zuckerman (ph). Leo Zuckerman, it becomes Leo's Jewelry.
Leo's Jewelry sits right across the street. 1It's got a
whole set of windows from floor to ceiling that watches
this driveway on a regular basis. Leo Zuckerman had
banked at Chase Bank prior to this motor vehicle accident,
after this motor vehicle accident.

Prior to this motor vehicle accident
Mr. Zuckerman would watch cars on a daily basis, all the
way through today watch cars on a daily basis turn the
wrong way onto the Michigan Avenue exiting the bank. He
warned the bank. He told the bank this, seriously,
serious accidents can happen and someone's going to get
seriously injured. And we have, and we've sent the
testimony of him from his deposition.

So they had notice. They had constructive
notice 'cause it happened on a daily basis and it sits in
front of their eyes. They have direct notice, actual
notice because Mr. Zuckerman told them prior to the motor
vehicle accident about the, about the risk and what's

going on and that someone's going to get hurt. And the

12
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fact the bank makes no response and they said we're going

to send it up the chain of command and what have you,

obviously nothing happened. And that's what he testified

to, nothing happened.

Kathleen Scola at her deposition referenced

pictures that were not provided to any of the parties up
until that time. At that time we had no idea -- no one
had captured the area of the scene of the area as it was

on that day up to that time. We had no idea. She

testified that she did take pictures and that there was an

exit sign and that's what she was looking for, a exit sign

and any other sign. She said I would look for any sign

and if there was a sign that said one way or no left turn

that she would follow it, she wouldn't disregard it.

Her intention, her thought was to go east

on westbound Michigan, Michigan Avenue and she didn't know

it was westbound. Her intention was that because that's
where she -- you know, she was unfamiliar with the area.
That was the first time she'd been there.

And so we, we -- in a requirement of the
response they request to produce those pictures. We
attached as Exhibit 1 from an artist in that, in that
initial response is this, the scene where it says, it

shows exit only. That's, that's what it says. So it --

and you also see Leo Zuckerman literally how he see -- how

13
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he has a, a perfect view of what's going on at the end of

the day as he's testified to. :,
So between -- and, and Ms. Scola alsb :
testified that those pictures were -- do capture the scene ﬂ
as it was on the day of the incident, that she took the .t
picture like a couple of months or so later and something -;
between one month and the six months. This is in that &
window it seems like based on testimony. But she says it
did capture it, so we do have an image of what it was and P
they did have a sign says exit only. f
You know, so they took this active step.
They did it negligently and that caused Ms. Scola to exit.
As soon as she exited she went the wrong way, and which
ended up her getting into a motor vehicle accident with
Mr. Barrow Brown which caused significant serious
impairment to my client Frank. U
So as to duty that, that's, that's, I think ()
that and summarized it at this point. I know that it will <
be a little more detail in the response. !
THE COURT: Yes. :
MR. DAQUDI: 1Is there any other area that =
the Court may need me to respond to? 1¥
THE COURT: No, no. We'll grant the f
motion. Even if we assume Plaintiff was an invitee this :;
Court finds that the action sounds in premises liability. |
5
o
14
=
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Premises possessor does not owe a duty to protect against
dangerous conditions that are open and obvious unless the
risk of harm unreasonable -- is unreasonable despite the
open and obvious danger.

In order to be considered unreasonably
dangerous there must be something out of the ordinary,
special about a particular open and obvious danger in
order for a premises possessor to be expected to
anticipate harm from that condition. A one-way lane is an
everyday occurrence that all drivers face everyday. We
assume a reasonable driver would take appropriate care for
one's own safety.

In terms of, of the nuisance issue this
Court finds that the type of nuisance Plaintiff could
conceivably claim existed in this matter could -- would be
a public nuisance. Plaintiff cannot maintain a claim for
a public nuisance in this matter because there is no
unreasonable interference with the common right enjoyed by
the general public in this case. Defendant's parking lot
was not open to the general public. For this reason alone
Plaintiff's nuisance claim, whether they may be a nuisance
per se or in fact is dismissed as well. Chase's motion
for summary is granted.

MR. MARZANO: Thank you, your Honor. I

will submit an order essentially stating that our motion

15
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is granted for the reasons set forth in the record.

THE COURT: Okay. Thank you.

MR. MARZANO: Do you need me to stick
around for the rest of the arguments here?

THE COURT: No.

MR. MARZANO: Okay, thank you, your Honor.

(12:21 p.m., Attorney Marzano no longer

present)

THE COURT: Okay, let's hear from the,

Mr. Barrow and Mrs. Scola.

MR. WILLIAMS: Your Honor, well, on behalf
of Ms. Scola we filed a motion for summary disposition on
the issue of serious impairment. Based under MCL 500.3101
and 3125 it has to show that he sustained a serious
impairment that impaired his general ability to lead a
normal life. And that's been put through the ringer
several times up and down through the courts and you have
to, you do have to take it on a case-by-case basis.

But here we have a situation where Mr.
Scola was injured. He did sustain an injury to the
kidney. That's -- and nobody's disputing that. He was in
the hospital for seven days but after that he was
essentially fine. He was released to go back to school.
He went back to school as a seven-year-old boy, continued

through schooling and continued to go on about his normal,

16
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everyday activities. The only thing he really testified
was really impaired throughout the course of this was a,
an inability to play tackle football. He played football
in the sense that he played soccer but he did not play
tackle football because they warned against him having
collisions or impacts against the area where the kidney
had previously been injured. And that's a prophylactic
measure but that doesn't affect his general ability to
lead a normal life.

So what we're left with is an individual
who's actually gone on to play soccer, run marathons. You
know, he's attending the University of Michigan, filed
this claim as he could and allowed under Michigan law
after he turned 18 against his mother for the injuries
that he sustained.

In Plaintiff's response they use an
approach of, well, he could have a lot of problems in the
future; he might have some issues with respect to his
kidney because one kidney is smaller than the other, which
is really kind of a red herring because the statute speaks
to how a person has been affected to the point where
they're making the claim not future possibilities. And in
fact, what he relies upon is speculative testimony from a
Dr. Kroneman (ph) who said, yeah, he might have a problem

in the future, he can't take blood pressure medications.
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If he's diabetic that can create a problem. We don't know

if any of that stuff's going to occur. He had to admit
that.
So what we're left with is an individual

who essentially sustains an injury, recovers from it very

well and was able to function normally as an adult through

his adult life to the present time as an -- as he normally

would and the only thing he couldn't do during that whole
period, even after being monitored from by the physicians
at the University of Michigan was not to play tackle
football. So I don't think that that rises to the level

of a serious impairment of a body function and ask the

Court grant the motion and dismiss the case on that basis.

THE COURT: Okay, as to Mr. Barrow Brown?

MR. KIM: Your Honor, I basically adopt
their argument and I, and I don't believe that he was
playing tackle football even before this accident.

MR. WILLIAMS: That is correct. He did
testify to that.

THE COURT: Okay.

All right, let's hear from Plaintiff.

MR. DAOUDI: All right. Your Honor; my
client suffered a fractured right kidney pull injury that
allowed, that put him in the hospital for seven days. He

has, to this day has complaints of pain as has been

18
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testified to is the fact.

We have, if you look to Defendant Scola's
deposition testimony, Kathleen Scola's deposition
testimony on Pages 56, 74, 75 and 76 pages she testifies

how he has not only physical pain, he has mental and

emotional challenges. His number one response to this is

to cry.

He lives in a type of shell type in terms
of living on a day-to-day because he has essentially one
kidney function. He has the left, which is considerably
over-sized because the right from the date of the motor
vehicle accident is basic, is, 1s not a, 1s not, is not

developed like a normal kidney would and is very, very

small. And in fact and if, if he loses his left the right

is not sufficient to sustain life. He would be an
immediate dialysis patient.

This injury on itself also increased his
risk of being -- to have dialysis by 25 percent as

compared to the general public and that's what

Dr. Kroneman said. He has a permanent 25 percent increase

for kidney, kidney failure, in a sense, from this
situation, be putting on dialysis.

He also, there's also a family history of
diabetes and high blood pressure and Mr. Kroneman had an

indication of high blood pressure and Mr., and

19

(A = A == [ === | - |

N ST C ATOZI/NS/Q NS IAN A0 AZTA 1IN

Vi 0" v T UTVUULU/VUUOUT0 JOUT Y

I 117 \T I J 1

1C RS NT L TNZ/OTIE HODIAL A AT AITINTNM

LIT"UUU VY L VUULUTUTVTU VvV OUJUTY

APPX 32

A



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Dr. Kroneman noted that, that he already indicated he has,
he's had enuresis throughout this matter, which is
bedwetting. He's had, he, he's had to live a life where
he can't have any -- he can't defend himself. And if that
seems like if he needs to defend himself physically he has
to -- he can't. If he looses his left kidney or injures
it it's a, it's a game changer for him for life.

But he up to -- so to, to live with the one
kidney he has to live a certain lifestyle. He has to eat
right always. I mean, he has to, he has to make, has to
make sure he doesn't backslide that week in his health.
That gets high blood pressure. The doctor recommends he's
not to smoke, not to drink, these things that whether we
will be, good or bad, we have a right to do that he cannot
or should not do and has been told not to do it because,
because it would be adverse to his kidney function, the
one kidney function.

Also Dr. Kroneman in his testimony noted a
cyst on the left kidney when he -- he said this is, this
is, this is a big problem because if that, one, you can't

biopsy because if you hurt it or do something he's on

)

<

D
dialysis. So then he -- you had to -- you don't know 14

)
where that's going and that's an issue. ‘

QD

And so we have a seven-year-old who, you

D
know, this thing about, you know, he wants to play

CD

)
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football and so forth, it was essentially brought up at
case evaluation and it's a, the idea of dreams of
children. That's what they have. They have dreams of
playing, you know, in, with the Detroit Lion or whatever,
you know. And, and he did not play football. He could
from seven-years-old to this day no football, no contact
sport, no hockey, nothing. That if anything that he, he
has to think before he does with -- about his left kidney
because that is how he lives and, and he deals with that
with emotionally and he goes, he goes to church regularly
and he deals with the people at church.

There's, there's a, on Page 13, the bottom
of 13, starts in our argument of how he, how his injury
has affected him, and physically. It will, it will never
grow to the size of a healthy functioning kidney,

Dr. Kroneman at Page 58. He's not going to, he's not
going to rely on that right kidney for anything.

As of November 18, 2015 there's abnormal
function of his right kidney and that's from the
University of Michigan. Frank's left kidney can never be
biopsied, removed or donated. And he already has a cyst,
as I've mentioned to the Court and it cannot be biopsied
or removed otherwise he'd be a lifetime dialysis patient.

THE COURT: Well, you can stop there. I'm

inclined to deny the motion but I'll think it through and

21
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we'll take it under advisement.

MR. DAOUDI: We'd also actually ask that
you not only deny but then grant summary disposition for
Plaintiff but we, we have something left, your Honor.

THE COURT: That's fine.

MR. DAOUDI: And we have -- I had to file
an emergency motion for last week. I didn't provide the
Court a courtesy copy so we bumped it to this week due
to --

THE COURT: I wasn't aware that there was
motion for summary filed by the Plaintiff.

MR. DAOUDI: No, no, no, not a motion for

summary. It was a motion to compel outstanding discovery

from these two Defendants and also to allow the Plaintiff
to leave to file a summary disposition as to serious

impairment and liability because --

THE COURT: We'll have to Notice that up at

a later date. When can you do it after --

MR. DAOUDI: OKkay, I'll renotice it.

THE COURT: -- with regard to the principal "I
motion for this, for today. =)
MR. DAOUDI: All right. 1!
THE COURT: So we're done. #
MR. KIM: Thank you, your Honor. ::
MR. DAOUDI: There is one other thing. You
Il
()
22
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asked us to go to facilitation.

THE COURT: Yeah.

MR. DAOUDI: And I believe it should be,
and T think it was -- Bob knows more.

What date was this supposed to be by?

MR. MARZANO: Your Honor, I'll go back on
the record.

MR. WILLIAMS: January 23rd was the date
you required it by.

MR. DAOUDI: Yeah.

MR. WILLIAMS: But the date that was given

to us recently by Mr. Stewart Weiner was January 20th.

MR. DAOUDI: Right.

MR. WILLIAMS: I don't know what the status

is. I've agreed to that date but --

MR. DAOUDI: I know he was saying it was

such a conflict so we can't -- we, we're not able to make

that date is what I'm getting at.

THE COURT: Well that's good. 1I'll have it

resolved obviously before -- I'll have it resolved by

Monday. What's the date? That will be the 17th and you

have plenty of time to go to facilitation if the case is 1!
still alive. 8
op
MR. DAOUDI: Okay. But that's what I'm h
saying, we just weren't able to comply with the --
&
P
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THE COURT:

MR. KIM:

MR. DAOUDI:

THE COURT

Okay,

that will do it.

Thank, you, your Honor.

Thank you.

Okay,

thanks a lot.

(Proceedings concluded at 12:31 p.m.)
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STATE OF MICHIGAN )
) ss.
COUNTY OF WAYNE )

I, VERDA J. TURNER, CSR-0102,

an Official

Court Reporter in and for the Third Judicial Circuit

Court, Civil Division, State of Michigan, do hereby

certify that the foregoing Pages 1 through 25, inclusive,

were prepared by me in the matter of FRANK ANTHONY SCOLA vV

JP MORGAN CHASE BANK,

on January 13, 2017 and was reduced to typewritten form

et al, Case No. 15-002804-NI,

taken

and comprise a true rendition of the proceedings taken by

means of video recordation without the benefit of a court

reporter present during the proceedings in the

above-entitled matter.

responsibility for any events that occurred during the

I further certify that I will assume no

above proceedings for any inaudible responses by any party

or parties that are not discernable on the video of the

proceedings.

<1

Verda J. ner, CSR-0102 Q.

Official [Cgpurt Reporter P
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STATE OF MICHIGAN
THIRD JUDICIAL CIRCUIT
WAYNE COUNTY

REQUEST FOR HEARING ON A MOTION
(PRAECIPE)
ORDER/ADJOURNMENT

CASE NO.

153-002804-N1

Court Address

2 Woodward Ave., Detroit M1 4822¢ Courtroom

Plaintft name(s) and address(es)
FRANK ANTHONY SCOLA

No Known Address

Plaintiff's attorney, bar no., address, and telephone no.
Michael S, Daoudi, P-33261

346 Park St Ste 120
Birmingham M1 48009-3436

(248) 220-4377

[.ist additional attorneys on other side)

. Motion Title:

Court Telephone No. 313-224-0142

Defendant name(s) and address(es)
IPMORGAN CHASE BANK, NATIONAL
ASSOCIATION

No Known Address

Robert A, Marzano; Mark E, Williams; James J. Kim;

31134: 41913, 75086; 72023, 3423
383005 Woodward Ave Ste 2000

Southfield M1 48076-4
Farmington Hills Ml 483W .\W

Farmington Hills M1 48
(248) 394-6357; (248)
(248) 489-4100; (248) 489-4100

Defendant’s attorney, bar no., address and telephone no.

Holly Stockton Battersby; \Ixchdd . Rosati, P-51154;

Bloomfield Hills M1 48304-5096; 340 E Big Beaver Rd
Ste 250 15-002804- -Nl¢

Troy MI 48083-1229; 20750 Cj 3
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PLAINTIFF'S MOTION AND BRIEF FOR REHEARING OR RECONSIDERATION IN RESPONSE

TO 173172017 ORDER GRANTING DEFENDANTS, JP MORGAN CHASE BANK, NATIONAL
ASSOCIATION, AND IP MORGAN CHASE & CO.'S MOTION FOR SUMMARY DISPOSITION

Moving Party:  PLAINTIFF

Telephone No.

3. Please place on the motion calendar for:

| Judge John A. Murphy Bar No P-.24492 Date Time
Adio Tor o Ad) T Adj. Too
4, I certify that 1 have had personal contact with B ) -
on regarding concurrence in the relief sought in this

moton and that concurrence has been denied or that |

requesting concurrence with motion.

Date Altorney

have made responsible and diligent attempts to contact counsel

Bar No.

| ORDER/ADJOURNMENT |

2/27/12017

DATED:

it IS})RD[‘)RED THAT THIS MOTION IS:

P/
N ) — \ S N
w;\!;;;) [ GRANTED IN PART/DENIED IN PART

2011-3CC (09/2008) REQUEST FOR HEARING ON A MOTION (PRAECIPE) ORDER/ADJOURNMENT

[ ORANTED ANDIT FURTHER ORDERED AND ADJUDGED:
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PICTURE TAKEN
BY DEFENDANT
KATHLEEN SCOLA,
TESTIFYING AS IT
WAS ON JUNE 27,
2003 MVC
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Scol a vs.

Kat hl een Scol 2J

JP Morgan Chase Bank, NA, et al. February 17, 201@1
Page 1 Page%
1 STATE OF M CHI GAN 1 JCHN BOUFFORD T
2 IN THE CIRCU T COURT FOR THE COUNTY OF WVAYNE | 2 Law O fices of Dyki, WIIlians & Baranski ;:I
3 3 340 East Bi g Beaver Road )
4 FRANK ANTHONY SCOLA, 4 Suite 250 o
5 Plaintiff, 5 Troy, Mchigan 48083 <
6 vs. Case No. 15-002804-NI | 6 248.764.1210 <
7 Hon. John A Murphy | 7 john_boufford@rogressive.com ?’)
8 JP MORGAN CHASE BANK, NATI ONAL 8 Appearing on behal f of the Defendant, Kathleen Scol a. D
9 ASSOCI ATI ON, JP MORGAN CHASE & CO., 9 0.2
10 KATHLEEN SCOLA, and ESTATE OF JOHN 10 AARON L. KLEID Eg
11 BARROW BROMWN (deceased), Jointly 11 Julie A Taylor & Associates RS
12 And Severally, 12 20750 Civic Center Drive E2
13 Def endant s. 13 Suite 400 o)
14 14 Sout hfield, Mchigan 48076 U
15 15 248.945. 3819 o
16 16 Aaron.kleid.tll 3@tatefarmcom ~
17 The Deposition of KATHLEEN SCOLA, 17 Appearing on behal f of the Defendant, Estate of John(.ij
18 Taken at 46333 Five M| e Road, 18 Bar r ow. my,
19 Pl ynout h, M chi gan, 19 <
20 Conmencing at 10:15 a.m, 20
21 Wednesday, February 17, 2016, 21
22 Bef ore Jeni fer Poger, CSR-6006. 22
23 23
24 24
25 25
Page 2 Page 4
; APPEARANCES 1 TABLE OF CONTENTS
2
3 M CHAEL. S. DACUDI . 3 WITNESS PAGE
4 Law Ofices of Mchael S. Daoudi, P.C. 4 KATHLEEN SCOLA
5 346 Park Street 5
6 Suite 120 6 EXAMINATIONBY MR.KLEID: 6
7 Birm ngham M chi gan 48009 7
8 248.220.4377 8 EXAMINATION BY MR. MARZANO: 42
9 med4l aw@ol . com 9 EXAMINATION BY MR. DAOUDI: 62
10 Appearing on behalf of the Plaintiff. |10 RE-EXAMINATIONBY MR.KLEID: 80
11 11 RE-EXAMINATION BY MR. MARZANO: 86
12 ROBERT A NARZANO 12 RE-EXAMINATION BY MR. DAOUDI: 93
13 Plunkett Cooney 13 EXAMINATION BY MR. BOUFFORD: 101
14 38505 Wbodward Avenue 14 RE-EXAMINATION BY MR. KLEID: 105
15 Suite 2000 15 RE-EXAMINATION BY MR. MARZANO: 105
16 Bloonfield Hlls, Mchigan 48304 16
17 248.594. 6357 17
18 Rmarzano@l unkett cooney. com 18
19 Appearing on behal f of the Defendants, JP Mrgan Chase |19
20 Bank, National Association, and JP Mrgan Chase & Co. |20
21 21
22 22
23 23
24 24
25 25

Bi enenst ock Court Reporting & Video

Ph: 248. 644. 8888 Tol |

Free: 888.644.8080
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Scol a vs. Kat hl een Scol &J
JP Morgan Chase Bank, NA, et al. February 17, 201@1
Page 5 Page -,Fa
; EXHIBITS 1 down, that's what she's using that little fancy <
2 machinefor, so we have to do some things to make her m
3 BxHBT , PAGE | 3 ifealittle easier. Wait until | ask aquestion D
4 (Exhibits attached to transcript.) 4  before you answer it and I'll try to give you that E,T
5 5 same courtesy because if we talk over each other, it L
6 DEPCSI TION EXHIBI T 1 17 1 6 becomes a big mess for her. Try to answer verbally, <
7 DEPCSI TION EXHIBIT 2 19 | 7 yes or no as opposed to saying uh-huh, uh-uh, or %D
8 DEPCSI TION EXHIBI T 3 25 | g gesturing with your hands. If you do those things, no )
9 DEPCSITION EXH BIT 4 32 | 9 higdea, most witnesses do it, well just ask if you @
10 DEPCSI TION EXHIBIT 5 65 110 meant yesor no. The only reason we're doing that is 83
11 11 tokeep therecord clear. If | ask aquestion and N
12 12 you're not sure what I'm asking, just let me know that E2
13 13 you don't understand the question and I'll rephrase (o]
14 14 it, but if you answer a question, I'm going to assume a1
15 15 that you understand what | was asking. Fair enough? (a
16 16 A. Fair. 4
17 17 Q. All right. What's your date of birth? »
18 18 A. October 7, 1963. my,
19 19 Q. Do you have aMichigan driver'slicense? <
20 20 A. Yes.
21 21 Q. Doyou haveit with you today?
22 22 A. Yes.
23 23 Q. Canltakealook at it?
24 24 A. Yes
25 25 Q. Beforeyou giveit to me, show it to your attorney,
Page 6 Page 8
1 Plymouth, Michigan 1 okay?
2 Wednesday, February 17, 2016 2 A. Okay.
3 10:15am. 3 MR. KLEID: Thank you. The record should
4 4  reflect I've been handed a Michigan driver's license
5 KATHLEEN SCOLA, 5 for Kathleen Marie Dale Scolawith an address of 12875
6 was thereupon called as awitness herein, and after 6 Heritage, Apartment 101, Plymouth, 48170, expiration
7 having first been duly sworn to testify to the truth, 7 date 10/7/19. Driver'slicense number is S 400 461
8 the whole truth and nothing but the truth, was 8 585772. Thereisarestriction for corrective
9 examined and testified as follows: 9 lenses. Nothing on the back of the card.
10 MR.KLEID: Let therecord reflect this 10 BY MR. KLEID:
11 deposition is being taken pursuant to Notice and isto 11 Q. How long have you been living at the Heritage address?
12 beused for all purposes alowed under the Michigan 12 A. A year and ninemonths.
13 Court Rules and the Michigan Rules of Evidence. 13 Q. Doyou livethere with anyone?
14 EXAMINATION 14 A. No, I livealone.
15 BY MR.KLEID: 15 Q. How long have you had the corrective lens restriction
16 Q. Canyou state your full name for the record. 16 onyour license?
17 A. Kathleen Marie Dale Scola. 17 A. Sincel got my license as a teenager.
18 Q. My nameisAaron Kleid and | represent the Estate of 18 Q. Soyou had the corrective lens restriction on June 27,
19 John Brown which has been sued by your son, Frank, as 19 2003?
20 aresult of aJune 27, 2003 auto accident. 20 A. Yes.
21 Have you ever given a deposition before? 21 Q. Wheredid you live before 12875 Heritage?
22 A. No. 22 A. | lived in Redford Township.
23 Q. Sol'mgoing to go over the ground rulesreal quick 23 Q. Do youremember the street address?
24 with you. We have acourt reporter here and 24 A. 19909 Beech Daly Road.
25 everything that we're saying in the room she's marking 25 Q. When did you first moveinto that address?
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Scol a vs. Kat hl een Scol &J
JP Morgan Chase Bank, NA, et al. February 17, 201@1
Page 9 Page 1]I(.R

1 A. 1984. 1 Q. All of them last name Scola? g
2 Q. Didyou livethere continuously until ayear and nine 2 A. Correct. L
3 months ago? 3 Q. Doyou have any other children besides the four we J
4 A. Yes, | did. 4 just talked about? )

5 Q. Soyouwereliving at 19909 Beech Daly Road at the

5 A. No.

VIO 40" v "  UVYUU/UU/O oY

<
T
C
=)
<

6 time of the accident? 6 Q. Haveyou ever been aplaintiff or defendant in a =

7 A. Yes 7 lawsuit? ?

8 Q. Areyou presently employed? 8 A. Mydivorce. o

9 A. Yes 9 Q. Other than that? a

10 Q. Where do you work? 10 A. Not tomy recollection. '@

11 A. Northridge Church. 11 Q. Haveyou ever been convicted the element which R

12 Q. What'syour position at Northridge Church? 12 contains theft or dishonesty? E

13 A. Facility supervisor. 13 A. No. «

14 Q. How long have you been working at Northridge Church? 14 Q. Youwereinvolved in an auto accident back in June of J

15 A. Threeand ahalf years, | think. 15 2003, that's the subject of this accident -- this H

16 Q. Hasit always been asfacility supervisor? 16 lawsuit, I'm sorry, correct? -]

17 A. No. Originally, | wasa building attendant. 17 A. Correct. (.f

18 Q. Areyou presently married? 18 Q. Do you remember that accident? T

19 A. No. 19 A. Yes. <

20 Q. Divorced? 20 Q. Do youremember what car you were driving?

21 A. Yes 21 A. Yes

22 Q. What year were you divorced? 22 Q. What were you driving?

23 A. 2003. 23 A. A 1996 Ford Taurus, station wagon.

24 Q. Whenin 2003? 24 Q. Who owned that car?

25 A. Itwasfinalized in March. 25 A. 1 did.

Page 10 Page 12

1 Q. What'syour ex-husband's name? 1 Q. How many people were in the car?

2 A. Thomas. 2 A. Seven.

3 Q. Scola? 3 Q. How many rowsarein the car?

4 A. Correct. 4 A. Three.

5 Q. DoesThomasdtill livein Michigan? 5 Q. Driver and front passenger then middle and arear

6 A. Yes. 6 seat, correct?

7 Q. Doyou know where he lives? 7 A. Correct.

8 A. InRedford. 8 Q. Whowasinthefront level, in the front?

9 Q. Doyou know the street address or at least what street 9 A. Mysdf.

10 he'son? 10 Q. Youweredriving?

11 A. Yes, | do. 11 A. | wasdriVing My son, William and my sister Susan

12 Q. Whichoneisit? 12 Seibert.

13 A. 19963 Beech Daly Road. 13 Q. How do you spell her last name?

14 Q. Any marriages besides the one to Thomas? 14 A. SE-I-B-E-R-T.

15 A. No. 15 Q. Theninthe middlie?

16 Q. Soyouand Thomas had Frank, correct? 16 A. Thatisalittle confusing to me.

17 A. Yes 17 Q. Okay.

18 Q. Any other children besides Frank? 18 A. But | can tell you who wasin the middle but | don't

19 A. Yes 19 know in what order.

20 Q. How many? 20 Q. Fair enough.

21 A. Threeother children. 21 A. My daughter Mélissa, Elizabeth Seibert.

22 Q. Why don't you give me their names and ages? 22 Q. Isthat Susan's daughter?

23 A. Current ages? 23 A. Correct. And then Frank.

24 Q. Yes. 24 Q. While you may not remember the order, do you remember

A.

N
ol

Daniel, he's 25; Médlissa, she's 23; William, he's 21.

25 where Frank was sitting in that arrangement?

Bi enenst ock Court
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Scol a vs.

JP Morgan Chase Bank, NA, et al.

Kat hl een Scol 2J
February 17, 201IH'|

Page 13

1 A. | donot. | know that he was sitting next to another
2 person, but| don't --
3 Q. Everyonein thereissitting next to another person.
4 A. True.
5 Q. You'rejust not sure whether he's sitting on the
6 driver'sside, passenger's side or in the middle,
7 correct?
8 Not exactly, no.
9 Who is sitting in the back?
10 Therear seat was Laura Seibert.
11 That'sit, right?
12 That'sit.
13 How old was Frank at the time of the accident?
14 | don't remember exactly.
15 If | wasto say --
16 I think first grade.
17 If | wasto say he was around seven years old, does
18 that sound about right?
19 A. That soundsabout right.
20 Q. Wasthere acar seat or booster seat available for
21 Frank inthecar?
22 A. No.
23 Q. Sohewasjust sitting directly on the actual
24  manufacturer's seat that's there?
25 A. Correct.

O>PO0>O0>POBO >

Page lEil.I

1 system.
2 Q. Where were you coming from?
3 A. I don't recall exactly.
4 Q. Why were you going to the testing center?
5 A. For apendingjob that | had applied for.
6 Q. What wereyou planning on doing there, just taking
7 some sort of test that they required you to take to
8 getthejob?
9 Yes.
10 Why were these other six people coming with you?
11 | needed a baby-sitter --
12 Okay.
13 --and my sister didn't have a vehicle, so --
14 All right, | get it. So were you going straight to
15 thetesting center or first going home?
16 A. Weweregoing straight to the testing center.
17 Q. Do you think maybe you had come from picking up the
18 Seiberts before the accident?
19 Yes.
20 Where does your sister live now?
21 Redford.
22 Do you know the street address?
23 Not exactly. | know shelives-- | know her street
24 name.
25 Q. Whichiswhat?

A 17 \I_l
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Q. Wasthat standard for Frank when he would drive around
in the Taurus?

Yes.

Was he belted?

Yes.

Lap and shoulder belt or just alap belt?

| believeit was a combination lap/shoulder belt but |
don t know -- | don't think it was at that time.

Y ou don't remember if there was a shoulder involved?
| don't think therewas, not in that model of car.
Okay.

Long time ago.

Understood. What time did the accident occur,
apprommaftely'?

Approximately 11:00, | think.

A.m.?

Yes.

What was the weather?

It was a beautiful summer day.

Roads were dry?

Correct.

Where were you going?

| was heading to a testing center.

What type of testing center?

Related to thejob that | had which wasfor a school
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Kinloch.

Spell that.

K-I-N-L-O-C-H, | believe.

Do Elizabeth and Lauralive with her?

No.

Do you know where they live?

Elizabeth livesin Westland.

Isher last name still Seibert?

Correct.

Where does Lauralive?

Shelivesin Colorado Springs.

Isher last name still Seibert?

Yes.

Do you remember where the testing center was located?
I know it wasin Wayne.

But you don't know what street?

17 No.

18 Q. Back in June of 2003, were you familiar with downtown
19 Wayne?

20 A. No.

21 Q. Toyour knowledge, had you ever been to downtown Wayne
22 before June 27, 2003?

23 A. No.

24 Q. Theaccident occurred on westbound Michigan, right?
25 A. Wadll, I didn't know it was westbound.
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1 Q. | understand, but the street where the accident 1 Q. You had to go east on Michigan to get to the testing g

2 occurred on was westbound Michigan Avenue, correct? 2 center though, correct? L

3 A. Fromwhat | understand. 3 A. | believe so. D
4 Q. Okay. What street had you been on before westbound 4 Q. Didyou have some sort of computer-printed directions, )

7 Q. And then thereisaMichigan Avenue also to the south
8 of the photo aswell, do you see that?
9 A. |do.
10 Q. Sol cantell you, just to maybe speed things up a
11 little bit, the top Michigan Avenue is westbound, the
12 bottom one is eastbound, okay?
13 A. Okay.
14 Q. Soif thisisthe bank, the Chase Bank, let's just
15 presume I'm right for the purposes of this question,
16 wereyou coming south on this road and then turning
17 into the bank?
18 A. It would appear so.
19 Q. Soif | wasto tell you that that was south Wayne
20 Road, you would agree that's what it says on the
21 photo?
22 A. | agree
23 Q. Okay. Do you remember how long you were driving south
24 on Wayne Road?
25 A. No.

<
T
C
=)
5 Michigan? 5 handwritten directions, how did you know where you E,
6 A. | donot know the name of the street. 6 weregoing? <
7 Q. From reading the Complaint, it sounds like you had 7 A. | did not have computer-generated anything. | must ?g
8 passed Michigan Avenue and then made a turn into the 8 havehad an address of some sort and that'sall | 0
9 bank to then get onto Michigan Avenue, right? 9 recall | had, an address. as
10 A. I didturnintothebank parking lot. 10 Q. Butasfar asdirectionsto get there, that you didn't (@)
11 Q. Okay. 11 have? ND)
12 MARKED FOR IDENTIFICATION: 12 A. No. E2
13 DEPOSITION EXHIBIT 1 13 Q. Wasyour sister familiar with downtown Wayne? (o}
14 10:3lam. 14 A. No. an
15 BY MR.KLEID: 15 Q. Soitwassort of ablind leading the blind moment? =
16 Q. I'mgoing to stand here, | hope that's okay. 16 A. Correct. ~
17 A. That isfine. 17 Q. Okay. (.iﬂ
18 Q. Sometimes people don't like when people stand over 18 MARKED FOR IDENTIFICATION: my,
19 them. 19 DEPOSITION EXHIBIT 2 <
20 What I've doneis | marked as Exhibit 20 10:34 am.
21 Number 1 asatellite photo showing downtown Wayne 21 BY MR.KLEID:
22 where the accident occurred, okay? 22 Q. What I'vedoneis| marked as Exhibit 2 a photo of
23 A. Okay. 23 southbound Wayne at Michigan. You see on top of -- as
24 Q. Doesthat look like the area where the accident 24 you're traveling south on Wayne there is atraffic
25 occurred? 25 light there, do you see that?
Page 18 Page 20
1 A. An aerial shot doesnot ook the same, but yes. 1 A. | seethat.
2 Q. Fair enough. You agree that thereis aportion of the 2 Q. Canyou seethere also aone way sign there?
3 satellite photo that references a Chase Bank, correct? 3 MR. BOUFFORD: Object asto form and
4 A. Yes 4 foundation asit relates to how it may have appeared
5 Q. Thereisalso onethat indicates Michigan Avenue? 5 in2003. Go ahead.
6 A. Yes 6 BY MR. KLEID:

7 Q. You seethereisaoneway sign?
8 A. | seeaoneway sign. | haveaquestion about this
9 picturethough.
10 Q. Sure, what'syour question? Normally, | don't allow
11 that but what's your question?
12 A. Isthisheading south?
13 Q. You are now looking southbound on Wayne Road. The
14 direction you were traveling and | will tell you that
15 thebank ison the left side of that photograph, okay?
16 A. Okay.
17 Q. Do you have your bearings now asyou look at it?
18 A. Yes.
19 Q. Do you agreethat there is aone way sign in between
20 thetwo traffic signals?
21 A. | do.
22 Q. Doyou aso agreethat thereisasign at the corner
23 therethat indicates no left turn?
24 A. | do.
25 Q. Now, | want you to presume for purposes of my question
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16 day of the accident?

16 Q. Back in June of 2003, were you a Chase Bank customer?

Scol a vs. Kat hl een Scol &J
JP Morgan Chase Bank, NA, et al. February 17, 201@1
Page 21 Page 2%

1 that we have deposed the police officer who 1 Q. Whichiswhat you wanted to do? <
2 investigated the accident and he indicated those two 2 A. That'swhat | wanted to do. m
3 things would have existed there back in June of 2003, 3 Q. Why didn't you just make the left turn right there? W,
4 okay? Do you remember, as you're sitting here today, 4 A. | noticed thesign as| wastraveling through the E,T
5 seeing either the one way sign or the no left turn 5 intersection. £
6 signthat wasthere? 6 Q. For Michigan Avenue? <
7 A. Absolutely not. 7 A. Right. ?g
8 Q. What about the one way sign that's directly above the 8 Q. Soin other words, the reason you didn't turn was 0
9 no left turn sign? 9 because you didn't recognize that was Michigan Avenue as
10 A. No. 10 until you passed over it? o
11 Q. Wereyou looking for signs like that? 11 A. Correct. RS
12 A. Yes 12 Q. Soat that point, did you make a decision that you E2
13 Q. Andyou'retelling meyou did not see them? 13 weregoing to turn into the bank to sort of come (o}
14 A. Correct. 14 around and make the eastbound turn? an
15 Q. Areyou suggesting that they weren't even there on the 15 A. Yes I:j
w

~

Y,

<

17 A. Yes 17 A. No.
18 Q. Youwould agree that a police officer who has been 18 MR. BOUFFORD: Object asto foundation. |
19 working in the city of Wayne for -- | don't know how 19 don't think Chase Bank owned that location at that
20 many yearshe said, but | think it was over 15, would 20 point.
21 probably be more familiar with the area than you? 21 MR. MARZANO: | think it was a Bank One.
22 A. Yes 22 BY MR. KLEID:
23 Q. Okay. Soyou're going south on Wayne, did you 23 Q. Wereyou aBank One customer back in 2003?
24 recognize that you had passed over Michigan Avenue? 24 A. No.
25 A. 1 did. 25 Q. Wasyour intention, when you went into the bank
Page 22 Page 24
1 Q. When you approached Michigan Avenue, was the light red 1 parking lot, to do any business with the bank?
2 or green, if you remember? 2 A. No.
3 A. Itwasgreen. 3 Q. Your sole purpose wasto useit asacut around to get
4 Q. Didyou look to your right or left on Michigan Avenue 4 onto Michigan Avenue?
5 to see how thetraffic was flowing? 5 MR. BOUFFORD: Objection, form and
6 A. | didlook tomy right. 6 foundation.
7 Q. Didyou seeany cars? 7 BY MR. KLEID:
8 A. I don'trecall. 8 Q. Right?
9 MR. DAOUDI: Just so therecord is clear, 9 A. Restate?

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

you're saying -- when she said the light was green,
she meant Wayne Road light was green, right?
BY MR. KLEID:

Q. Inother words, the light for traffic south on Wayne
was green for you to proceed?

A. Yes

Q. Allright. If you wanted to go onto Michigan, why
didn't you just make the turn right then onto
Michigan?

A. | wasinthe-- I recall there beingtwo lanes. | was
in the left lane of the two lanesand | would have
been in thewrong laneto turn right.

Q. If youwerein theleft lane, the left lane would have
allowed you, as you're going southbound Wayne, to go
east on Michigan, correct?

A. Yes

10 Q. Sure. Your sole purposein turning into the bank was
11 toget onto/Michigan Avenue, right?

12 A. Yes

13 Q. Wasthissolely your plan or was Ms. Seibert, your

14 dister, assisting you with this?

15 A. Shemade subtle commentsbut it was solely my

16 decision.

17 Q. Soyou went through the parking lot and approached the
18 exit areato get onto Michigan Avenue, correct?

19 A. Yes

20 Q. Didyou stop before you went onto Michigan Avenue?
21 A. | paused.

22 Q. Didyouturnyour signa on?

23 A. Il don'trecall.

24 Q. Didyoulook in either direction, either to your right
25 or toyour left, before you made the turn onto
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1 Michigan Avenue? 1 Q. Thenwhat did you do? <
2 A. Idid. 2 A. After pullinginto the second lane, | noticed carsin m
3 Q. Which direction did you look? 3 front of me. W,
4 A. | looked both ways. 4 Q. You noticed cars coming towards you? E,T
5 Q. Whichway did you look first? 5 A. |did. -
6 A. Left. 6 Q. Didyou seeacar to your right approaching? =
7 Q. Tothewest, correct? 7 A. Not specifically, no. ?
8 A. Correct. 8 Q. How many cars did you see approaching? o
9 Q. Then you looked to theright? 9 A. Minimally, three. a
10 A. Yes 10 Q. Do you remember which lanesthey werein? '@
11 Q. Wereyou still paused when you looked to the right? 11 A. | donot recall which lanes. R
12 A. Yes 12 Q. Wasone of them, at least, in your lane that you were E
13 Q. Did you see any cars approaching you? 13 travelingin? «
14 A. No. 14 A. | did move my car. J
15 Q. Did you then go forward or look back to the | eft 15 Q. Thisisbefore you moved. H
16 agan? 16 A. Okay, beforel moved -- -]
17 A. | went forward. 17 Q. Inother words, the lane that you werein, that second (.f
18 Q. You madearight turn? 18 lane, was one of the cars that was approaching in that T
19 A. Correct. 19 lane? <
20 Q. Do youremember how many lanes Michigan Avenuehadin |20 A. Yes.
21 that area? 21 Q. How far away were the cars from you?
22 A. | believefour. | could bewrong. 22 A. | don't know exactly, but it seemed to be at the next
23 MARKED FOR IDENTIFICATION: 23 intersection.
24 DEPOSITION EXHIBIT 3 24 Q. Canyou tell me how many feet or yards away that was?
25 10:42 am. 25 A. A short city block. | don't know feet or yards. |
Page 26 Page 28
1 BY MR.KLEID: 1 think therewasalight -- it appeared they were
2 Q. Sol marked as Exhibit Number 3 a photograph showing 2 stopped at alight.
3 westbound Michigan. Do you recognize the parking lot 3 Q. Sowhat did you do once you noticed those three cars?
4 toyour left in that photo? 4 A. 1 veeredtotheright.
5 A. No. 5 Q. Andwhen we say theright, aswe'relooking at this
6 Q. Okay. Soif | wasto ask you which exit ramp you 6 photo it would be the left-most lane?
7 used, you couldn't tell me? 7 A. Correct.
8 A. No. 8 Q. Theonethat's at the southern curb, correct?
9 Q. Allright. When you made the turn onto Michigan 9 A. Yes
10 Avenue, which of those lanes did you turn into? 10 Q. What did you do once you got into that lane?
11 MR. BOUFFORD: I'm going to place a 11 A. | attempted to stop my vehicle.
12 continuing objection to the photographs as to their 12 Q. Didyou stopit?
13 appearance when they were taken to how they may have 13 A. | am not clear whether or not it was 100 per cent

NN N P PR R R e
NP O © oo~ o M

23
24
25

appeared in 2003.
MR. KLEID: That'sfine. | will tell you,
Counsel, Officer Puckett indicated they looked the
same back in '03 but that's okay, I'll giveyou a
continuing.
BY MR. KLEID:
Q. Do you remember which of these lanes you would have
pulled into when you made the right turn?
A. Atthat time, | turned into the second lane.
Q. Theonein the photo that has the words West Michigan
Avenueon it?
A. | believe so.

14 stopped. | believel wasbut I'm not 100 per cent.

15 Q. Itispossiblethat you may have still been moving
16 eastbound, correct?

17 A. Yes

18 Q. Wasthereacar in that lane?

19 A. Yes

20 Q. Whenisthefirst timeyou saw that car?

21 A. Wadll, from the moment that | made -- when | saw the
22 cars, all of thecars. | waswatching all of thecars
23 comingtowardsme.

24 Q. Including the one that was in the southernmost lane?
25 A. Correct.
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Page 29 Page 3]I(.R

1 Q. When you turned into that lane, how far away was that 1 A. | had toforce my door open, it was crushed partially, g
2 southernmost car? 2 thecar wastotaled and | had to force my way out of L
3 A. A good distance away. 3 thecar and | waved at the people at Chase Bank to J
4 Q. What'sagood distance? 4 havethem call 911. )

5 A. | would guessten car lengthsor more.
6 Q. Soyou'venow gotten into the southernmost lane, you
7 may have still been moving though, correct?
8 A. May have.
9 Q. What happened next?
10 A. | braced myself and my sister braced herself for
11 impact becauseit became clear we were going to be
12 hit.
13 Q. Andthere, infact, was an impact, correct?
14 A. Yes.
15 Q. From thetime you made the right turn onto westbound
16 Michigan until the time of impact, did you or your
17 dister say anything out loud?
18 A. Yes
19 Q. What did you say?
20 A. Shesaid oh, my God and | said oh, my God and | don't
21 recall what elsel said.
22 Q. Whenyou yelled out oh, my God, was thisright at the
23 timetheimpact was going to happen?
24 A. No.
25 Q. When did you say oh, my God?

5 Q. Didyou have a conversation with the driver of the
6 other car?
7 A. No.
8 Q. Didanyonein your car have a conversation with the
9 driver of the other car --
10 A. No.
11 Q. --toyour knowledge?
12 A. No.
13 Q. How long did it take for the police to arrive?
14 A. | donot recall exactly, but it wasfivetoten
15 minutes.
16 Q. Do youremember speaking to the police officer when he
17 arrived on the scene?
18 A. Yes
19 Q. Morethan one police officer or just one?
20 A. Just one
21 Q. Doyou know if he spoke with the other driver?
22 A. | remember seeing him speaking to the other driver.
23 Q. Didanyoneéelseinyour car speak with the police
24 officer?
25 A. | believethat my sister may have had aword or two
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1 A. Prior toimpact.

2 Q. Wereyou dready in the southernmost lane when you
3 sadit?

4 A. Yes.

5 Q. Werethereair bagsin the Taurus?

6 A. No.

7 Q. The car that was traveling in the southernmost lane

8 and your car, it was the fronts of both cars that

9 struck each other?

10 A. Correct.

11 Q. Aftertheaccident, what did you do?

12 A. | wasin shock.

13 Q. Okay.

14 A. | wasupset, | wasthankful | wasalive because |
15 thought we weregoingtodie. My son that was sitting
16 nexttomewas-- sorry.

17 Q. That's okay, do you want to take a break for a minute?
18 A. No. My son wasall bloody, hisface had hit the

19 dashboard.

20 Q. Had William been wearing a seat belt?

21 A. Yes

22 Q. What about Frank?

23 A. Atthat timel wasnot aware of what was happening
24 with Frank. Hedid have a seat belt on though.

25 Q. Wereyou ableto get out of the car?

Page 32

with the police officer. | don't recall anything
clearly though.
Q. When you spoke with the police officer you gave him
the version of events as you best recalled?
A. Yes
Q. You would agree that your memory about how the
accident occurred would have been better back in June
of 2003 than it is today?
A. Yes
MARKED FOR IDENTIFICATION:
DEPOSITION EXHIBIT 4
10:52 am.
BY MR. KLEID:
Q. | marked as Exhibit 4 the police report that was done
15 by Officer Puckett. Have you seen this document
16 before?
17 A. | believe so.
18 Q. Why don't you take alook at it. Specificaly, if you
19 goto page 2 on the bottom right corner you see there
20 isanarrative, says crash diagram and remarks, and
21 thenitindicates what hisinvestigation was. Why
22 don't you take alook at that.
23 A. Okay.
24 Q. Let meknow when you're done looking at it.
25 A. Okay.
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1 Q. Youwould agree that that investigation that Officer 1 A. No. g
2 Puckett prepared made no mention of you getting into 2 Q. Woas he speeding? L
3 onelane and then pulling into the next lane, correct? 3 A. lcan'ttdl. J
4 A. Correct. 4 Q. Now, at some point your son decided to bring this )

5 Q. Allitindicatesisyou made the turn and you werein
6 the south-most lane?
7 A. Yes
8 Q. Thereisno indication that you were stopping or
9 dowing at the time of the accident, right?
10 A. Agreed.
11 Q. Isthereany statement that you've given to anybody,
12 any other law enforcement, your insurance company, an
13 attorney, that would indicate the version of events
14 you're giving me here today?
15 MR. BOUFFORD: Object to the extent that
16 may call for attorney/client privilege.
17 MR. KLEID: Yes, thank you, Counsd, |
18 apologize.
19 BY MR. KLEID:
20 Q. Obvioudly, if you had a conversation with anyone at
21 Dyki, Williams & Baranski that was -- that's
22 privileged, but what | want to know isif some lawyer
23 approached you and asked you to do a statement outside
24 of that situation or your insurance company or alaw
25 enforcement agency or anything? Isthere any

5 lawsuit, right?
6 A. Yes
7 Q. Wereyouinvolved in the process for that decision?
8 A. Toacertain extent, yes.
9 Q. When your son met with his lawyer, Michael Daoudi,
10 wereyou present in the room with him?
11 A. | was
12 Q. Theversion of eventsthat'sin the Complaint, that's
13 aversion of eventsthat you gave Mr. Daoudi, correct?
14 A. | gave him somecomments. | don't know how much.
15 Q. Itwasjust you and Frank in the room, right?
16 A. Yes
17 Q. Now, Frank's aready testified in this case, you're
18 aware of that?
19 A. Yes
20 Q. Frank indicated to us hereally doesn't know how the
21 accident occurred and pretty much the entire version
22 of events came from you?
23 A. Okay.
24 Q. Doesthat sound right?
25 A. Ifthat'swhat he said.
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1 documentation that shows the version of eventsyou've
2 given me here today?

3 A. That'shardtosay. It'spossible, maybeat the

4 hospital if they asked mefor aversion of the

5 accident.

6 Q. Whenyou say at the hospital, thisisfor Frank's

7 treatment?

8 A. Yes. Hewasat two different hospitals. It may have
9 been stated at one of those two hospitals.

10 Q. Which hospitals are these?

11 A. Annapolisand U of M children's Mott.

12 Q. Other than that, anything else, any other place where

13 you would have given the version of eventsyou just

14 gave us heretoday?

15 A. Toadocumentable source, other than my attorney, no.

16 Q. Okay. You would agree with me that even if your

17 version of eventsisthe actua way it happened,

18 regardless, you were traveling the wrong way on

19 Michigan Avenue, right?

20 A. Yes

21 Q. Andevenif your version of eventsisthe correct

22 version of events, Mr. Brown was traveling the right

23 way on Michigan Avenue?

24 A. Correct.

25 Q. Washedriving erraticaly?

Page 36

1 Q. How many times have you met with Mr. Daoudi?
2 A. Maybetwice.
3 Q. Haveyou met with Mr. Daoudi since the institution of
4 thislawsuit?
5 A. No.
6 Q. Thefirst timewas an introduction?
7 A. Yes
8 Q. Do youremember when that was?
9 A. No.
10 Q. What wasthe reason for the second visit with Mr.
11 Daoudi?
12 A. | don'trecall. It was paperwork of some sort.
13 Q. Do you remember any of the conversations you and Mr.
14 Daoudi had?
15 A. | dorecall metelling Mr. Daoudi | was concer ned
16 about my son.
17 Q. Concerned physically about your son?
18 A. Physically, mentally, emotionally.
19 Q. Wasthere any discussion with Mr. Daoudi about finding
20 away to blame other parties for the accident besides
21 yourself?
22 A. Theconversation between Michael Daoudi and myself
23 gpecifically, no.
24 Q. Yousaid you're concerned about your son's physical
25 dtate, correct?
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1 A. Yes 1 A. Asamother, it made me nervousas all get-out, but <
2 Q. Your son was able to graduate high school on time, 2 you got tolet go and at that point Frank wasa high m
3 correct? 3 school student and | wanted him to be making decisions W,
4 A. Yes 4 for hisown sdlf. E,T
5 Q. Your sonisat the University of Michigan, correct? 5 Q. Infact, you would agree with me nothing ever did L
6 A. Yes 6 happen to Frank while he was playing soccer, at |east <
7 Q. InAnnArbor? 7 asitrelatesto hiskidney? ?g
8 A. Yes 8 A. I don'trecall that. | know he had issueswith his 0
9 Q. That'sapretty good schooal, right? 9 health while playing soccer, but | can't say that any as
10 A. Yes 10 of them were specific or nonspecific to his kidney. (@)
11 Q. Your son runs marathons? 11 Q. Asone of the only witnessesto the accident, what is RS
12 A. Hedid. 12 it that you think Mr. Brown did wrong? E2
13 Q. Hashe stopped running marathons? 13 A. | think he should have stopped hisvehicle. | think (0]
14 A. Yes 14 hehad timeto stop his vehicle. an
15 Q. Whenisthelast time heran a marathon? 15 Q. But you would agree with me that you have already =
16 A. 2014, think. 16 indicated you didn't have time to stop your vehicle? ~
17 Q. How many marathons do you think he's run between 2003 17 MR. DAOUDI: Objection, mischaracterization (.fﬂ
18 and 2014? 18 of what she said. my,
19 A. About oneand a half. 19  BY MR.KLEID: <
20 Q. Heactually stopped running marathons for having 20 Q. Isn't that what you told me?
21 reasons nothing to do at all with this accident, 21 A. Canyou restate?
22 right? 22 Q. Youindicated you're not sure you stopped your car,

23 A. | don't know.
24 Q. Hewasableto play on the soccer team when hewasin
25 high school, wasn't he?

23 right?
24 A. | didindicatethat.
25 Q. Soit'spossible that you didn't have enough time to

Page 38

1 A. Hedid.

2 Q. Okay. Therewas never any indication he wasn't

3 physically ableto do al these activities?

4 A. Canyou restatethat?

5 Q. Sure. Therewas never any indication from adoctor or
from some school official that he couldn't be on the
soccer team?

A. No, there actually was medical peoplethat told us
that he shouldn't play soccer and his soccer coach was
awar e that we were kind of breaking therules by
letting him be on soccer.

12 Q. Sowhy wereyou willing to risk your son's health if

13 there wasthis concern from doctors?

14 A. Therewasquestions-- there was a second doctor, or a

15 third doctor, another doctor, that said that the

16 probability of him being injured during a soccer game

17 waslow and --

18 Q. Do you remember who that doctor was?

19 A. Itwasoneof hiskidney doctorsand | do not recall

20 thedoctor'sname. That doctor waswilling to

21 encourage him to do things he had prior been told he

22 should abstain from.

23 Q. Soyou were willing to trust this doctor who had

24 indicated that it was pretty unlikely anything was

25 going to happen?

6
7
8
9
10
11

Page 40

react to stop your car, correct?

A. Correct.

Q. Sowhy isit Mr. Brownisheld to adifferent standard
than you when it comes to stopping his car?

A. My recollection isthat it wasa stop light, that the
vehicles coming towards me were actually at a dead
stop prior to approaching my position on Michigan
Avenue, and | feel that approaching my vehicle after
being at a dead stop that hisrate of speed would not
have been high enough that he couldn't have had
control of hisvehicle.

Q. But you're aso coming from a stop, weren't you? You

13 stopped to make the right turn onto Michigan?

14 A. Agreed.

15 Q. Soyou guyswere pretty much in the same situation,

16 weren't you?

17 A. Possbly.

18 Q. Okay. Subject to your attorney's objection, Mr. Brown

19 did not get aticket?

20 A. | don't know.

21 Q. You did though?

22 A. I'msorry?

23 Q. Youdid get aticket?

24 A. 1did.

25 Q. Didyoufight the ticket?
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1 A. Idid. 1 A. Onetime. <
2 Q. Didyougoto court? 2 Q. Whenwasthat? I
3 A. I did. 3 A. In2003. C
4 Q. Didyou testify? 4 Q. Whenin 2003? E
5 A. | spokewith the judge. 5 A. | cannot tell you the exact date. It wasin the -
6 Q. Okay. Then what happened? 6 summer of 2003. =
7 A. Itdidn't gowell. 7 Q. Itwasafter this accident? ?
8 Q. When you say you spoke with the judge, did you speak 8 A. Correct. o
9 with thejudge on the record in a courtroom? 9 Q. What wasyour purpose at that time? a
10 A. Wewerein acourtroom, not being familiar with how 10 A. | took picturesof theexit totaketo court with me '@
11 all that works, | don't know what is documented or 11 tofight theticket. R
12 what'snot documented, but thejudge left the 12 Q. Doyou still have those pictures? E
13 courtroom, went to thelocation of the accident with 13 A. Yes. «
14 her court reporter, came back to the courtroom, 14 Q. Havethey been produced in this case? J
15 scolded me, berated me, did not dismissthe ticket, 15 A. No. H
16 which | was advised to fight by the officer who wrote 16 Q. Isthereareason why they've not been produced in -]
17 theticket. 17 thiscase? (.f
18 Q. Youwerefound guilty? 18 A. | had not met with my legal counsel. T
19 A. Yes. 19 Q. Do you have these pictures with you today? <
20 MR. BOUFFORD: Objection. 20 A. No,I'msorry, | don't.
21 BY MR.KLEID: 21 Q. What do the pictures show?
22 Q. Yes? 22 A. Thepicturesshow no signage of any type at that exit.
23 A. | believe so. 23 Q. Atwhich exit?
24 Q. Do youremember -- 24 A. Of thebank parkinglot.
25 MR. BOUFFORD: Object asto term guilt; 25 Q. Which exit did you use? If welook at Exhibit 3,
Page 42 Page 44
1 found responsibile? 1 assuming that that is what the exit still looks like,
2 MR. KLEID: Fair enough. 2 which exit did you use that day?
3 MR. BOUFFORD: Potentialy. Wedon't 3 A. Thebank parkinglot did not look likethis picturein
4 really know what happened. 4 2003
5 BY MR. KLEID: 5 Q. What looked different?
6 Q. Youwerefound responsible for the accident, right? 6 A. Thebuildingisdifferent, thedrivewaysare
7 A. Theticket wasnot dismissed. 7 different.
8 Q. Do youremember what the ticket was for? 8 Q. Haveyou been back to that parking lot since that
9 A. | did not remember exactly what the ticket wasfor. 9 summertimein 2003?
10 However, reading this document it seems pretty clear. 10 A. No.
11 Q. That it wasfor going the wrong way? 11 Q. How many picturesdid you take?
12 A. Yes. 12 A. Atleast five.
13 MR. KLEID: | don't have anything else but 13 Q. What type of cameradid you use?
14 these gentlemen may. 14 A. Probably adisposable.
15 EXAMINATION 15 Q. Doesanyone have copies of these photographs as we sit
16 BY MR. MARZANO: 16 hereright now other than yourself, to the best of
17 Q. My nameisBob Marzano. | represent Chase Bank asthe 17 your knowledge?
18 successor to Bank One. | will try my best not to 18 A. Tothebest of my knowledge, no one has copies.
19 repeat questions you have aready been asked but if | 19 Q. Haveyou ever shown Mr. Daoudi these pictures?
20 do, forgive me. 20 A. | don't think so.
21 | understand this was your first time ever 21 Q. Hasanyone shown Mr. Daoudi these pictures?
22 inthe parking lot of that Bank One the day of the 22 A. | don't think so.
23 accident, correct? 23 Q. Apart from the judge, you showed the picturesto the
24 A. Correct. 24 judge, correct?
25 Q. Haveyou ever been back there since then? 25 A. No.
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1 Q. Youdid not, why not? 1 Q. Didit take you threeto four hours? g
2 A. Shehad nointerest in seeing the pictures. 2 A. Ittook many hours, | can't recall exactly how many. L
3 Q. Do youremember the judge's name? 3 Q. If youwereon your way to take atest that you J
4 A. 1donot, but | have her namewritten down somewhere. 4 thought would last three to four hours, why did you )
5 Q. Hasanyone besides yourself seen these pictures? 5 have al the people you had in your car with you at
6 A. | believemy children. 6 thetime?
7 Q. What was the purpose of your children seeing these 7 A. | needed a baby-sitter and my sister waswith me, she
8 pictures? 8 wasgoingtodrop me off at thetest and then take my
9 A. Atthat time, probably just recalling theincident in 9 family with her on her eventsfor the day.

10 general. 10 Q. Did she, at thetime, own acar?

11 Q. If your son testified that you drove him back to the 11 A. | don't recall.

NN NNNNRERR R R B
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site of the bank at atime other than what you told
me, would he be incorrect?

A. Possibly.

Q. Isit possible he could be correct?

MR. DAOUDI: Speculation.

A. | guessthat'sa possibility, but | feel likethat's

unlikely. | don't think I've ever donethat.
BY MR. MARZANO:

Q. You had no intention of conducting any business at
that property that day, correct, in the Bank One
property?

A. Correct.

Q. When did you first realize there alegedly was no
signage in the bank -- in the parking lot?

12
13
14
15
16
17

Q. When you passed the intersection of Michigan Avenue as
you were heading south on Wayne Road, you realized you
had driven through the intersection, did that cause
you frustration at the time?

A. Frustration, I'm not surethat'stheword | would use.
| was stressed and | thought oh, | missed my turn.

18 Q. Based upon that, was the bank the first turn you could

19 seetotry to cut over to Michigan Avenue?

20 A. Exactly.

21 Q. Wasthe parking lot crowded that day?

22 A. No.

23 Q. Do you know how many cars were in the parking lot?

24 A. | can't say exactly but therewaslessthan ten.

25 Q. Wasthere anyonein the drive-thru?
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After the accident.

How long after the accident?

Probably within 24 hours.

How did you come to that realization?

Replaying the event over in my head.

. Now, you testified that you were on your way to take
some type of test, correct?

A. Correct.

Q. Do you know what time the test was scheduled for?

A. 1 donot remember exactly what time the test was at.

Q. Would you have any documentation anywhere to this date
that would possibly tell you when that test was to

o>PO>OP

take place?
A. It'sunlikely.
Q. Okay. Wereyou in arush to get to your test?
A. Yes
Q. You were running late?
A. Possibly.
Q. How long did you anticipate this test was going to
last, if you knew the time?
A. Threetofour hours, minimally.

Q. Did you ever end up taking the test?
A. Yes

Q. Wasit after that day?

A. Yes

Page 48

A. | think onecar wasin thedrive-thru.
Q. From the time you entered the parking lot of Bank One
to the time you actually physically turned onto

4 Michigan Avenue and exited the parking lot of Bank

5 One, how much time elapsed?

6 A. Lessthan 30 seconds.

7 Q. Didyou look for any signage as far as whether there

8 wasaoneway street, one way or another?

9 A. Not specifically. | did look left and right and in
10 front of me. | wasnot specifically looking for one
11 way signage because | had no reason to expect that.
12 Q. Youwerelooking right and left to see what traffic
13 wasdoing, right?

14 A. Yes

15 Q. Did you see any traffic coming towards you from the
16 eastbound side?

17 A. After | madetheturn, | did.

18 Q. How about before?

19 A. No.

20 Q. Didyou seeany coming from the westbound side?
21 A. No.

22 Q. Didyou specifically look for any signage before
23 turning onto Michigan Avenue to see whether it was a
24 oneway road or any signage that may have said

25 anything?

W N -
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(15 Q" Wereyou looking for that sign or you just happened to
16 seeit?

17 A.
18 Q.

| waslooking for the exit sign.
Y ou wanted to know how to get out of the parking lot?

[EEY
(&)

A. | remember being shocked that it was not a two-way
traffic road, and at the time being mystified by the
eventsthat were happening and concluding how isthis
happening that thereis cars coming towar ds me, so --
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1 A. | believel saw a sign that said exit and that wasthe 1 vyouhad? <
2 onlysign. 2 MR. DAOUDI: Objection, vague. m
3 Q. Wherewasthat sign located? 3 A. Canyou restatethat? W,
4 A. Atthedriveway of the bank. 4 BY MR. MARZANO: E_T
5 Q. Wherein the driveway? 5 Q. | asked you when you first realized there was no sign £
6 A. Ontheright-hand side. 6 telling you thiswas a one way street and you said <
7 Q. How closeto the road? 7 about 24 hours after the incident | came to that ?g
8 A. Within ten feet. 8 redlization. | guessmy question is-- | asked you 0
9 Q. What color wasit? 9 how did you come to that and you said you were as
10 A. White. 10 replaying theincident in your head, correct? (@)
11 Q. What was the lettering on it? 11 A. Yes ND)
12 A. Black. 12 Q. Atthetime of the accident you didn't think one way E2
13 Q. Itjust said exit? 13 or the other oh, | wouldn't have pulled out in the (o}
14 A. | believe sof 14  street had there been asign? oL
|_A

)

w

~

Y,

<

19 A.
20 Q.
21 A. Yes

22 Q. Because you were on your way to your test and you were
23 late, correct?

24 A. | wason my way to thetest.

25 Q. Wereyou ontime?

Yes.
Because you'd never been there before?

[EEY
o

Q. Youdidn't think of any sign right at the time of the
accident or shortly after until that 24 hour period,
isthat accurate?

A. Yeah, | don't think it wasuntil | was ableto digest
the events of that wholething that | realized there
was nothing -- there was no way -- because the amount
of guilt that | felt for thiswhole thing, | was

NN RN NN
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1 A. | assumed | wason time.

Q. Areyou aware of any obligation the bank had to
provide you with signage?

MR. DAOUDI: Objection callsfor alega
conclusion.
BY MR. MARZANO:

Q. I'mjust asking if you know.

A. Not specifically.

Q. Do you know, generdly, there is arequirement that
required the bank to do so?

MR. DAOUDI: Same objection.

A. 1'll behonest, | thought the responsibility fell on
Wayne, the city, not on the bank, and so | really
didn't assume anything about the bank and their
responsibility.

BY MR. MARZANO:

Q. Atany pointintimedid you learn that the

18 responsibility was not on Wayne?

19 A. No.

20 Q. Doyoudtill think, aswe sit here today, that it was

21 thecity'sobligation to put signage up?

22 A. Yes

23 Q. When you say you realized about 24 hours after the

24 incident that there was not any signage at the bank,

25 would you agree with me that that was an afterthought

©O© 00N O~ WNDN
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trying to figure out how did that happen andithere was
no signage, there was no signage, you know.

Q. That came to you about 24 hours after the accident?

A. It could have been sooner than 24, that was a guess,
but yes.

Q. Wasit within an hour or two of the accident that you
came to the realization or longer than that?

A. Now that you say that, | would say based on my
conver sation with the officer at Annapolis Hospital, |
must have been aware prior to 24 hours because he told
me | should fight theticket.

12 Q. Didthe officer go to the hospital with you?

13 A. Theofficer wasat the hospital.

14 Q. Wheredid he give you the ticket?

15 A. | believeit wasat the hospital.

16 Q. Hesaid here, you should fight this?

17 A. Hedidn't say those words exactly.

18 Q. What did he say exactly, if you recall?

19 A. | don't remember exactly, but he did say you should

20 fight this, this happensall thetimethere.

21 Q. Onthe street or at the bank?

22 A. Atthat location.

23 Q. Didyou ask him why are you giving me aticket then if

24 | am being told by you that | should fight it?

25 A. Hewasapologizing to me because | had two hurt
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children in the hospital and he could tell, | assume,
that | wasdistraught and | think he was apologizing
to me because'he felt bad that he had to give mea
ticket.
Q. Was he on the scene of the accident as well?
A. Hewasat the scene. | assumed it was him that was at
the scene. Therewasan officer at the sceneas|
was, you know, juggling the events at the scene, there
was an officer there.
10 Q. How did you leave the scene?
11 A. | wasintheambulance.
12 Q. Who else wasin the ambulance with you?
13 A. Frank for sureand | believe one of my other children,
14 maybe William.
15 Q. Wasyour car still drivable?
16 A. No.
17 Q. What happened with the rest of the folks that werein
18 thecar?
19 A. | don't know. My ex-husband appeared at the scene and
20 then at thehospital. | believe afriend came and
21 transported some people.
22 Q. Do you know how they would have found out about the
23 accident, they being your husband and your friend?
24 A. I'mnot sure.
25 Q. Areyou aware of any evidence that the bank assumed

©O© 0N O WN P
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A. |do.

Q. Do you know who your son's pediatrician was the day of
the accident?

A. Hewent to an officethat had several pediatricians.
He went to Botsford Pediatric Associates which had
several doctors, so | don't know which one
specifically knew his-- him well.

Q. Your son testified during his deposition that he
suffered from postraumatic stress disorder, anxiety
and received treatment in middle school for that
condition. Does that sound accurate to you?

Yes.

Do you know who he treated with for that condition?

No, I'm not surewhat he'sreferring to.

Do you recall ever taking your son for any treatment,
to any medical care provider, for posttraumatic stress
disorder?

A. Hedid not ever see a psychologist. He did discuss
his mental health with hispediatriciansand his
nephrologist. Hedid discussit with peoplein his
community asfar asteachers, coaches, friends. It
wasvery real for him.

23 Q. How so? What do you mean it was very real for him?

24 A. Hehad alot of emotional distressfor many years.

25 Q. Canyoutell mewhen that emotional distress started?

A 17 \I_l
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any type of obligation or duty to put signs up at that
location?

A. I'm not aware of anything.

Q. Atthetime, you said you could flag someone down at
Bank One and --

A. 1just went likethis. | wasyelling at anybody who
would hear me, but there was a window there with
peoplein it and | wasyelling somebody call 911.

Q. Did you actualy speak with anyone from Bank One?

10 A. No.

11 Q. Haveyou ever spoken with anyone from Bank One?

12 A. No.

13 Q. How about Chase?

14 A. No.

15 Q. Areyou aChase member?

16 A. No.

17 Q. Haveyou reviewed your son's deposition transcript,

18 thedeposition he gavein this case?

19 A. To.

20 Q. Didyou speak to him about it?

21 A. No.

22 Q. Youdon't have any ideawhat questions he was asked

23 and what answers he gave?

24 A. No.

25 Q. Do you have agood relationship with your son?

0O ~NO Ok WN P
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1 A. Atthetime of theaccident, basically, with recovery
2 from the accident.
3 Q. Doyou know when it did stop?
4 A. | don't know that it has.
5 Q. Doesyour son, a the present time, asfar asyou
6 know, have any physical complaints related to this
7 accident?
8 A. Yes
9 Q. What arethose physical complaints?
10 A. Hehascomplained about hiskidney pain pretty much
11 from that day.
12 Q. Whenisthelast time hetold you he was having kidney
13 pan?
14 A. Within thelast year.
15 Q. Ishehaving any other complaints besides kidney pain?
16 A. Physically?
17 Q. Or mentally or emotionally?
18 A. Yes that'sawhole-- 1 mean, there'salot | could
19 say, but | could say yes, he'shad stressdrivingin
20 vehicles. He'shad stress anticipating having pain,
21 every aspect of hislifefrom that -- has affected him
22 ether emotionally or physically.
23 Q. What year did he get hisdriver's license?
24 A. In 2015, | believe.
25 Q. How old was he at that time?
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1 A. | think hewas 18. 1 A. Frank. <
2 Q. Do you know why he waited until he was 18? 2 Q. What roledid you play? m
3 A. Itwasseveral circumstances, onejust availability to 3 A. Frank knew from the time of the accident, once he got W,
4 acar totakethetest. 4 tobeolder, | told -- he knew that hewasinjured and E,T
5 Q. Anything else? 5 that therewasalliability part of my automobile L
6 A. Not specifically, no. 6 insurancethat he could makea claim against and | <
7 Q. Hasthere been anything else that, asfar as you know, 7 told him that he would haveto sue meif he wanted any ?g
8 has upset your son emotionally from the day of the 8 part of recovery for hisinjuriesand that he needed 0
9 accident to the present date, besides the accident? 9 tohavesomebody else help him. | couldn't help him as
10 A. Not that | can recall at thistime, that was a pretty 10 if that's something he wanted to do, and so over the (@)
11 major life-changing thing. 11 courseof hisgrowing up hewould remind me, you know, RS
12 Q. Was he upset about the divorce between you and your 12 mom, | could sueyou, and I'd say, yeah. And then as E2
13 husband? 13 hegot older hesaid | want to do thisand | said (o}
14 A. Hewasvery littleand so | would say no. 14 wdll -- an
15 Q. Washethe same age he was at the time of the 15 Q. Did you encourage him or discourage him? =
16 accident? 16 A. | tried tostay neutral becauseit involvesme and ~
17 A. Yes, just prior. 17 it'sreally up to him, it'shisbody, so | tried to be (.fﬂ
18 Q. Hashe been through any counseling whatsoever due to 18 neutral. my,
19 thedivorce? 19 Q. When did he -- if you know, when did he decide to go <
20 A. Prior toour divorce wedid speak to a person for 20 forward with this?
21 custody reasonsbut no, never after. 21 A. Inhigh school. Hewasin high school.
22 Q. How did the custody turn out, who got who? 22 Q. What year would that have been, do you know?
23 A. Wadll, it ended up being 50/50 but it didn't end up 23 A. | can't say exactly but early on in high school. He
24 staying 50. 24 was-- hediscussed it, brought it up more often.

25 Q. How didit end up?

25 Q. Do you know when hefirst met with alawyer?

Page 58

A. It ended up that | had 100 percent. It wasnot ever
legally changed but the children ended up staying with
me.

Q. What county were you divorced in?

5 A. Wayne.

6 Q. Haveyou ever discussed Bank One or Chase with any
7 attorney other than your own?

8 A. No.

9 Q. Haveyou ever spoken with your son's attorney or

10 anyone from his office about Bank One or Chase?

11 A. I'mawarethat that'spart of the -- they're one of

12 thedefendantsbut not specifically, no.

13 Q. Did you ever discuss anything with the attorneys

14 representing your son about Bank One or Chase Bank?

15 A. Not that | recall.

16 Q. Do you know why they're being sued in this case?

17 A. | assumebased on thisexperience and things|'veread

18 that it's because of the signage.

19 Q. Haveyou ever been told that by anyone? You said you

20 assume. Have you ever been told -- and whatever you

21 and your attorney talked about don't tell me.

22 A. Not specifically, | don't think so.

23 Q. Who made the decision to file the lawsuit -- to

24 consult an attorney to potentialy file alawsuit in

25 thiscase?

A WN PR
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1 A. I don'trecall.

2 Q. Doyou know how he found his lawyer?

3 A. Wehad discussed different things and he had, with my

4 help, we called the typical Sam Bernstein and lawyers

5 likethat and found out that thiswaslike not even

6 somethingthat he could look into because of the type

7 of lawyersthey are. | guessthey do casesthat are

8 right now, not old cases.

9 Q. Okay.

A. And weended up finding a company called Goodwin &
Scieszkathat referred Michael, and that's how Michael
cameinto Frank'slife.

Q. Soyou were assisting your son finding alawyer,

14 correct?

15 A. | did assist him.

16 Q. How isyour son paying for college?

17 A. Frank hasaPell grant, hehasa Michigan grant and he

18 hasloans.

19 Q. Do you know how much he owes, how much the loans are?

20 A. Atthistime, | believe he has debt somewhere around

21 10to 15,000.

22 Q. Doeshe have any other debt that you're aware of

23 besides the school loan?

24 A. | am not aware of any other debt.

25 Q. Haveyou discussed giving today's deposition with
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1 Frankatal? 1 you pulled out onto Michigan Avenue, correct? g
2 A. No. 2 A. Yes L
3 Q. Doesheknow you're here? 3 Q. When you talked to the police officer at the scene J
4 A. No. 4 would you havetold him the truth, that you pulled )
5 Q. How often do you talk with him? 5 into the second lane first and then pulled over to the
6 A. | saw him this past weekend. 6 curblane?
7 Q. Was he home from college for the weekend? 7 A. I don't recall my conversation with him in detail.
8 A. Wemet at arestaurant with hissiblingsfor a 8 Q. Butif youwere asked -- if he asked where you started
9 birthday. 9 fromand your full travel from the Bank One parking

10 Q. Wasit hisbirthday? 10 lot, would you have told him exactly what lane you

11 A. No, it washisbrother'sbirthday. 11 pulledinto and then how you got to the curb lane?

12 Q. Itjust never came up that you had a deposition in the
13 casehe'ssuingyouin?
14 A. No. Wewerethereto celebrate hisbrother and he

=
w N

14

A. Absolutely.
Q. When thisjudge, the traffic court judge, when she
said -- you said she left the courtroom with the court
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Q. Do you see anywhere where it states what lane you
actually pulled out of from Bank One and what lane you
actualy pulled into on Michigan Avenue?

13 A. It mentionsleft curb lane.

14 Q. Butdoesit refer -- it says driver number 2 in the

15 left curblane. Doesit say what lane you pulled out

16 of and which lane you went into?

17 A. No.

18 Q. You can't infer which lane -- strike that.

19 It doesn't state you pulled into the curb

20 lane. It doesn't state you pulled into the second

21 fromthe curb lane. It doesn't state you pulledin

22 third from the curb lane and it doesn't state you

23 pulledin the fourth lane from the curb lane, correct?

24 A. Correct.

25 Q. Itdoesn't state any lane you pulled into, just that

[N
N

15 camewith somebody elseand | said good to see you, 15 reporter during your hearing, were you staying -- I'm
16 you'resotall, and really wedidn't talk about 16 sorry, were you staying at the courthouse while she
17 anything. 17 left?
18 Q. Atthetime of the accident, who owned your car? 18 A. Yes.
19 A. | owned my car. 19 Q. How long was she gone for?
20 Q. Didyour husband have any ownership? 20 A. Five, ten minutes.
21 A. Inthedivorce settlement | was-- that wasthe car 21 Q. So sheleft while you were staying in the courthouse?
22 that | wasgiven in thedivorce settlement. | did not 22 A. Yes
23 actually purchasethe car on my own. 23 Q. And sheleft and returned in about five, ten minutes?
24 Q. Wasthat divorce final before the accident? 24 A. Yes.
25 A. InMarch of 2003 the divorce wasfinal. 25 Q. Youremember testifying that you were stressed, a
Page 62 Page 64
1 MR. MARZANO: I'm going to pass. | think 1 littlerushed trying to get to your test --
2 I'mdone. If | have something else, I'll come back. 2 A. Yes.
3 EXAMINATION 3 Q. -- beforethisaccident took place?
4 BY MR. DAOUDI: 4 A. Yes
5 Q. Good afternoon. You'restill under oath and I'm going 5 Q. Youremember that line of questioning and you
6 toask you some questions. 1'd like you to -- you 6 answered. Let meask you this: Wereyou in such a
7 were asked some questions about the police report, the 7 stressed or rushed mode that you would not pay
8 narrative section. Can you look at that again? 8 attention to signage, street signage?
9 A. Yes 9 A. No.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q. Eveninthe stressed or rush mode that you werein
trying to get to your testing, would you pay attention

to the rulings of the road?

A. Yes

Q. If youlwere leaving a driveway and the driveway said
no right turn, would you disregard that sign and turn
right anyhow?

A. No.

Q. If there were signs that said -- when you were exiting
the Chase parking lot that said no right turn, would

you have abided by them and not made aright turn?

A. Yes, | would have abided by that.

Q. Werethere any signsin the Chase parking lot that
said do not use this parking lot unless you're here
for business purposes only?

A. No.
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MR. MARZANO: Object to relevance.

MR. DAOUDI: Relevanceis she's using the
parking lot.

MR. MARZANO: Objection to the --

MR. DAOUDI: To limit the use of the
parking lot, that's what I'm saying.

BY MR. DAOUDI:

8 Q. Wasthere any sign at Bank One that said you can't be
9 on thisparking lot or on these premises unless you're

10 transacting business with Bank One?
11 A. | saw nosign.
12 Q. Or having an account with Bank One?
13 A. No.
14 Q. Did anyone from Bank One ever tell you you should not
15 have used our parking lot because you're not a Bank
16 One customer?
17 A. No.
18 Q. Haveyou ever gotten aletter from Bank One that said
19 you should not have used our parking lot?
20 A. No.

~N o ok, WN P

21 Q. Whenyou said there was one car in the drive-thru --
22 1'm going to show you apicture.

23 MARKED FOR IDENTIFICATION:

24 DEPOSITION EXHIBIT 5

25 11:41 am.

Page 67

1 A. | seethat.
2 Q. Would you have taken that lane around the drive-thru
3 ordid you go through the drive-thru, if you recall?
4 A. |think | did takethat lane.
5 Q. Around thedrive-thru?
6 A. | think so.
7 Q. And thenyou -- so the drive-thru lanes were to your
8 left?
9 A. Correct.
10 Q. Thenyou madeit to the driveway to exit the parking
11 lot and that's where you stopped your vehicle and
12 looked both ways?
13 A. Yes
14 Q. Arethose pictures an accurate depiction of what the
15 areawaslike, maybe not exactly what you saw but what
16 itwaslike?
17 A. It'ssimilar. | think it still looksalittle
18 different in these picturesthan it wasat that time.
19 Q. Allright.
20 A. Butit'ssimilar. | think it's till different.
21 Q. Whenyou took your pictures of the Bank One exit for
22 your court case, was that the time you were talking
23 about when you went back to the scene?
24 A. Yes
25 Q. And how many days after this accident did you take

A 17 \I_l\)
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1 BY MR. DAOUDI:
2 Q. Canyoutakealook at those picturesin the order we
3 marked them?
4 A. Okay.
5 Q. If you start with number 1, it's like the overhead,
6 right?
7 A. Yes
8 Q. Then2, 3,4, it'scloser in number 2 and 3 iscloser,
9 and number 4 isadifferent perspective?
10 A. Correct.
11 Q. Soisthat -- when you said you saw acar in the
12 drive-thru, did you go through that drive-thru? Is
13 that the exit you took, that driveway out onto
14 Michigan Avenue?
15 MR. MARZANO: Place an objection asto form
16 of thequestion. I'm not sure that'sthe way it
17 looked at the time of the accident.
18 A. Canyou restate?
19 BY MR. DAOUDI:
20 Y ou see thereis adrive-thru there?
21 Yes.
22 And it seems like there's alane all the way to the
23 i ght that's along the side of the drive-thru but it
24 doesn't have -- it's not part of the drive-thru
25 system, do you see that?

O >0

Page 68

these pictures, approximately?

A. Itwasawhileafter. Atleast --1 can't recall
exactly but it was easily a month.

Q. Butitwasn't like six months or ayear or anything?

A. No, becausethe court date for my ticket waswithin a
certain time frame of the accident.

Q. When you took those pictures, did you see anything in
those pictures that was different when -- from the
time you exited that Bank One parking lot?

MR. MARZANO: Objection asto relevance, as
well as any question that may pertain to subsequent
remedial measures that may or may not have been taken.

A. Restate.

BY MR. DAOUDI:

Q. When you took those pictures, when you look at them
and when you took them at that time, did you see
anything different from the layout of theland in
terms of as you went through that drive and made it to
the driveway exit and you turned right; did you see
any difference of the scene?

21 A. No.

22 Q. Didyou seeany signsthat were missing or added?

23 A. No.

24 Q. So even after your scenario, there was still no sign

25 that said no right turn or one way, you didn't see

©O© 0N O A~ WDNPRP
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1 thatinyour pictures? 1 A. Good question. | would say yes, and | was praying. <
2 A. No. 2 Q. Didyou seehimreadize or did you see any expression m
3 Q. Regardlessof -- | know you said you felt the city of 3 on hisface before the impact? W,
4 Wayne should be responsible for having signs at that 4 MR. KLEID: Object asto speculation. E,T
5 driveway entrance, right? 5 MR. DAOUDI: Did she seeit? £
6 A. | am not knowledgeable of who would have needed to put 6 MR. KLEID: Seewhat? <
7 asign up, but it seemsto methe city or the county 7 MR. DAOUDI: Any change of hisface, shock ?g
8 should have had some sort of marker there saying that 8 or anything. 0
9 wasaoneway. 9 MR. KLEID: The shock isthe speculation as
10 Q. Therewere-- onyour side of Michigan Avenue, when 10 that I'm talking about. (@)
11 you weretaking pictures of the exit at that point, 11 BY MR. DAOUDI: RS
12 therewere no signson your side of Michigan Avenue 12 Q. Didyou see any changein hisface? E2
13 that showed that this was one way or you couldn't turn 13 A. No. (o}
14 right, right? 14 Q. Did you see -- did you see any movement other than a an
15 A. Nosigns, no. 15 persondriving avehicle? Did hishandsgo up in the =
16 Q. And on the other side of Michigan Avenue across the 16 air or eyes get larger or anything? ~
17 street straight ahead, there were no -- did you see 17 A. No, my personal opinion wasthat hewas not in control (.ij
18 any signsthat said no right turn or only turn one way 18 of hisvehicle and not aware of what was going on. my,
19 signor anything like that? 19 Q. Did you -- when the impact occurred, was your foot on <
20 A. No. 20 thegasor the brake of your car?
21 Q. When you're traveling on private property like at 21 A. Thebrake.
22 Kroger or Meijer or the mall and there is asign that 22 Q. If youwere not stopped, because possibly you were,
23 saysstop or one way or anything, on private property, 23 right?
24 doyou obey those signs as if you were on public 24 A. Possibly.
25 roads? 25 Q. If you weren't, were you barely moving?
Page 70 Page 72
1 A. Yes 1 A. | would say yes.
2 Q. If you-- sinceyou're not sure whether you were 2 Q. The police officer, did he -- what did he say to you
3 stopped at the time of impact with Mr. Brown, could 3 -- be specific as possible as to prior instances of
4 you estimate your speed, if there was speed? Would 4 what you did, turning the wrong way on Michigan Avenue
5 you have been barely moving or coming to a stop? 5 from that Bank One parking lot, if you can recall?
6 A. Correct, | would have been barely moving. If | was 6 MR. MARZANO: Objection, relevance,
7 moving at all, | would have been barely moving. 7 hearsay.
8 Q. Wasit your intention to come to a stop -- were you 8 MR. KLEID: I'll joinin those.
9 dowing your vehicle? 9 MR. MARZANO: Speculation.
10 A. | was, yes, sowing my vehicle. | wastrying to stop 10 MR. KLEID: I'll join in that one, too.
11 my vehicleand tryingto -- then at that point, yeah, 11 MR. DAOUDI: It'saparty.
12 wishing | could vaporize because | saw this oncoming 12 A. Canyou restate?
13 trafficand knew | was going to get hit. 13 BY MR. DAOUDI:

14 Q. Asyou werefacing forward, did you see Mr. Brown

15 driving hiscar at you?

16 A. Yes

17 Q. Washe-- was helooking at you or looking somewhere
18 elsewhile hewasdriving hiscar?

19 A. Hewaslooking towardsmy vehicle.

20 Q. Didhelook at you and did you make eye contact?

21 A. Wedid not make eye contact, but | did see him behind
22 thewheel. Hehad areally big huge brown boat of a

23 car and it waswide and big.

24 Q. Didyou watch him personally as he was approaching you
25 upto the point of impact?

14 Q. With as much specificity as you can draw, what did the
15 police officer say to you about prior cars turning the

16 wrong way out of the Bank One parking lot? And

17 subject to al the objections.

18 A. Without knowing exactly hisverbiage, | would say,
19 again, and | think | already said it, isthat he said

20 he seemed apologetic he had to give metheticket and
21 hesaid you can fight thisticket or you should fight

22 thisticket because thistype of accident happensall

23 thetimeat that spot.

24 Q. Okay.

25 A. And | was, you know, very concerned about my children
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1 whowerethereand so | took hisword and just kind of 1 that hedid expressto meon aregular basishow he <
2 filed it in my brain and was more focused on my 2 fdt limited and he -- the pain that hefelt and the m
3 children, not what hetold me, and it wasn't until 3 limitationsthat he had caused him issues. 9
4 later that | went okay. 4 Q. Didthat expression ever come through with tears by E,T
5 Q. Your divorce happened about three months before this? 5 him? L
6 A. Exactly. 6 A. Oh,yeah, lots. <
7 Q. Sothedivorce process was going through months, maybe 7 Q. Didit ever come through with him going to his room or ?g
8 evenayear before that, right? 8 being secluded and want to be secluded for a period of 0
9 A. Yes 9 timeto deal withit? as
10 Q. And thekids knew about the divorce? 10 A. | want -- not remembering any incident specifically (@)
11 A. Oh, yeah. 11 but | would say yeah. Yes, | would say yes, he had N
12 Q. Mom and dad are getting divorced? 12 lotsof behavior -- E2
13 A. Yes. 13 Q. Do you believe he had any mechanism that he would -- (0]
14 Q. Itwasn't like as of March of 2003 everyone started 14 how hewould dea with the stress or the emotions that an
15 livingin different places, they were living where 15 camefrom theinjuries from this accident? =
16 they wereliving probably before that, right? 16 A. What was hiscommon reaction? Histears. ~
17 A. Yeah. 17 Q. Tears? (.fﬂ
18 Q. Soinyour opinion, based on your observation of your 18 A. Tears, tearsand fear, you know, he expressed fear, he my,
19 minor children at that time -- well, let's talk about 19 expressed -- he expressed alot of different emotions. <
20 Frank only -- your opinion asto Frank at that time 20 Q. Didheever describe hislifeaslivinginaglass
21 from March to just before this accident, would there 21 bubble, he'sfragile?
22 have been any reason for him to need psychological 22 A. Oh, yeah, definitely.
23 treatment for anything to do with the divorce? 23 Q. How did that impact hislifestyle and choices or did
24 MR. MARZANO: Objection, foundation. 24 it impact hislifestyle choices?
25 MR. KLEID: And speculation. 25 A. It did because he -- there wer e things he wanted to do
Page 74 Page 76
1 A. No. 1 that hewasn't given permission to do because of
2 BY MR. DAOUDI: 2 doctor'sadvice and most definitely because hisfather
3 Q. And there was no treatment for him, psychological 3 and mother were afraid of him getting injured.
4 treatment, for him as aresult of the divorce -- 4 Q. Areyou afraid now for your son for any reason?
5 A. No. 5 A. | doworry about him only -- well, because I'm his
6 Q. -- between those two dates? 6 mom, but I know, you know, kidneys are necessary to
7 After this accident, did Frank ever tell 7 liveand | know that one of hiskidneysisnot working
8 you or expressto you any ways about his life not 8 theway it'ssupposed to work or whatever the
9 being normal in terms of other kids? 9 condition of it is, so yeah, | have concerns.
10 A. Yes 10 Q. Doesyour family or your husband's family have any
11 Q. Comparing other kids, what they're doing, what he can 11 history of renal failure at al, kidney failure?
12 orcan'tdo? 12 A. Yes.
13 A. Yes 13 Q. Canyou explainto mewhat it is?

14 Q. Wasthat aregular theme while he was a minor and
15 living with you?

16 A. Yes, eventothisday.

17 Q. Did it ever cause him trouble with relationships with
18 other children, like did they pick on him for not

19 being ableto do things or for being hesitant or

20 anything like that?

21 A. | think hedrew alot of compassion from people
22 because of hissituation. | think people had a lot of
23 empathy for him. | don't think that his

24 relationships, having not been with him at schooal, |
25 can't say that anyone gave him a hard time, but | know

14 A. Diabetesrunson both sides of the family and Frank's
15 uncle, who hewascloseto, died a couple yearsago as
16 aresult of diabetesand hewas receiving kidney

17 dialysistwice aweek prior to hisdeath, and you

18 know, knowing, you know, hisuncledied at 59, it's

19 just one of those thingsyou think about. You hear

20 about somebody -- you know, if he had not injured his
21 kidney, Frank wouldn't think twice about kidneys, but
22 hethinksabout kidneys, | think about kidneysasa

23 result of that.

24 Q. Wasit ever stressed by any of the kidney specialists
25 that his health condition -- stay fit, be active, is

Bi enenst ock Court

Ph: 248. 644. 8888

Tol |

Reporting & Video

(1% Pages 73 - 76
Free: 888.644.8080 APPX 60



13 right, something like that?

14 A. | think thereshould have been some sort of signage
15 sayingtherewasa oneway road.

16 Q. Or not toturnright?

[EEY
w

14
15
16

Q. Prior to thisaccident, did you ever have any
knowledge of Frank having any type of kidney problem,
malfunction or issue or any type of issueswith his

kidney from any doctor?

Scol a vs. Kat hl een Scol &J
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1 even more essentia in hislife now due to the damage 1 A. Yes <
2 tohiskidney? 2 Q. Andayear later and more, five years later, what is m
3 A. Yes 3 the conclusion of what's happening to his kidney that W,
4 Q. Regardlessof -- | know you're not alawyer, but 4 you know of? E,T
5 regardless of who you think is responsible or not, do 5 A. Theconclusion wasthat thekidney did heal, the -
6 you believe that there should have been some signage 6 bleeding stopped, and that the size of hiskidney is =
7 onor before entering Michigan Avenue from the Bank 7 different, the shape of hiskidney isdifferent, and ?
8 Oneparking lot? 8 that hisleft kidney islarger than it traditionally o
9 A. Yes 9 would bein a person and they said it was compensating a
10 MR. MARZANO: Objection, irrelevant. 10 for theright kidney. They were both functioning but '@
11 BY MR. DAOUDI: 11 theright kidney, weweretold totreat it asif he R
12 Q. Signage asto thedirection of travel or not to turn 12 had noright kidney and only had the left kidney. E
«
g
K
S
L
S
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14 Frank suffered from this accident?

15 MR. BOUFFORD: Object aswell to

16 foundation.

17 MR. KLEID: Same.

18 MR. MARZANO: Same.

19 A. Theytold ushehad afractured kidney and internal
20 bleeding.

21 BY MR. DAOUDI:

22 Q. Allright.

23 A. Sohewasbleeding internally.

24 Q. Soyou saw experts and specialists from that point
25 forward?

14
15

16 Q. Doyou feel you have any responsibility for the

17 A. Or not toturnright. 17 A. Noneat all.
18 Q. What middle school did Frank go to? 18 MR. DAOUDI: Thank you. I'm all set.
19 A. Hilbert Middle School. 19 MR. KLEID: | havejust a couple follow
20 Q. What about -- Frank's right kidney, what do you think 20 up--
21 about the functioning of it or lack of, what happened 21 MR. BOUFFORD: Give me aminute with her.
22 to him, do you know? 22 (Off the record at 12:04 p.m.)
23 A. From how far back? 23 (Back on the record at 12:08 p.m.)
24 Q. From the beginning. First from the accident, what do 24 MR. BOUFFORD: | have no questions at this
25 you know happened at the accident? 25 point.
Page 78 Page 80
1 A. Attheaccident, | know that he went forward and then 1 RE-EXAMINATION
2 went back and the seat belt cover of the -- the seat 2 BY MR. KLEID:
3 belt had a hard plastic cover that when he went 3 Q. You feel the City of Wayne has some fault for the
4 forward and he went back, he went -- the hard plastic 4 accident, correct?
5 ruptured hiskidney internally and so you couldn't 5 A. | donot know who the responsibility would fall on,
6 tell hewasinjured by looking at him. 6 whether it wasthe city or the county, but |
7 Q. Areyou speculating to that? 7 personally feel there should have been some sort of
8 MR. MARZANO: I'm going to place an 8 road sign of some sort.
9 objection. Oneis speculation, two islack of 9 Q. Whoever isresponsible for the roadway, you feel they
10 foundation. 10 have some responsibility for not putting the signage
11 BY MR. DAOUDI: 11 up, right?
12 Q. Let'sskip to the hospital, what did you find out from 12 A. Absolutely.
13 thedoctor what happened in terms of injuries that 13 Q. Youfeel that Mr. Brown has responsibility for the

accident as well?

A. | do.

17 accident?

18
19
20
21
22
23
24
25

A. | do.

Q. Between those three entities, who do you feel is most

at fault for the accident?

MR. DAOUDI: Objection, callsfor alegal

conclusion.
BY MR.KLEID:

Q. I'mnot asking for your legal opinion. You've gone
through this for over 12 years now, you've thought
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different person possibly, they would have stopped
their vehicle without the collision even happening.
MR. DAOUDI: Same objection.

[N
© ~

16
17

moving or barely moving and that he needed to stop his
vehicle without hitting me.
18 Q. Hewasn't driving erratically, we already covered,

Scol a vs. Kat hl een Scol &J
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1 aboutit. Based on what you said, it's clearly been a 1 A. I wasinhislane. | waseither stopped or barely <
2 very effective moment in your family'slife, so you've 2 moving, so it would have been almost likein hisline m
3 thought about it, right? 3 of vision hewould have -- let's presume | was heading W,
4 A. Yes, and that'sahard conclusion to cometo, I'll be 4 intheright direction and stopped in that lane. | E,T
5 honest. 5 wasstopped in that lane or almost stopped in that L
6 Q. Whenyou say it'sahard conclusion, it's hard for you 6 lane, let'ssay | was heading the other way -- <
7 torecognize you're the one who's mostly at fault for 7 Q. You mean theright way? ?g
8 theaccident, right? 8 A. Thecorrect way. Let'ssay | was heading the correct 0
9 MR. BOUFFORD: Objection, form and 9 way onthat road. If hewasapproaching my vehicle as
10 foundation, argumentative. 10 from behind me possibly, like you doin a normal (@)
11 A. | don't fed that way. 11 traffic situation, he should have been able to judge RS
12 BY MR. KLEID: 12 that and have said, oh, there'sa car in front of me, E2
13 Q. Whodo you feel ismostly at fault for the accident? 13 | need to slow down, | need to stop, like you would do (0]
14 A. | would say Mr. Brown because hisvehicle hit my 14 on an expressway, like you would do a normal street. an
15 vehicle when he could have probably -- had it been a 15 Hewasn't obvioudly ableto judgethat | was not I:j
w

~

Y,

<

[N
[(e}

BY MR. KLEID:
Q. What do you mean by a different person?
A. Becausel want to give him the benefit of the doubt
that had it been a different driver, a different
person altogether, | don't feel that he had hiswits
about him.
Q. What about him -- you never spoke to the man, you

NN NDNDNDN
g b~ WN PO

19 that, right?

20 A. Yes

21 Q. Youhavenoideaif he was speeding or not?

22 A. ldon't.

23 Q. SolI'mstill having trouble understanding what it is
24 that you feel Mr. Brown did wrong when he was driving
25 hiscar in the same lane the entire time, going the

Page 82

1 never met him, right?
2 A. I did seehimand | wasthere.
3 Q. Sowhat wasit about him that you feel he didn't have
4 hiswits about him?
5 A. Hewasan old man.
6 Q. Hewasan old man who was driving the right way on the
7 road, correct?
8 A. Yes, absolutely.
9 Q. I mean, let's be honest, you were the only one who was
10 going the wrong way on aroadway?
11 A. Absolutely.
12 Q. Yousaid, and | wrote this down because this
13 interested the heck out of me; it's your opinion that
14 Mr. Brown was not in control of hisvehicle. How was
15 henotin control of hisvehicle?
16 A. Hedidn't stop.
17 Q. Therewasacar that was barreling towards himin one
18 lane and then jumped into another lane, if we believe
19 your version of events, right?
20 MR. BOUFFORD: Objection,
21 mischaracterization of testimony. Never had there
22 been any indication whatsoever about barreling.
23 BY MR. KLEID:
24 Q. Therewasacar coming toward him the wrong way on the
25 roadway, correct?

Page 84

proper direction on westbound Michigan Avenue?

A. Heshould have --

MR. BOUFFORD: Objection, asked and
answered.
BY MR. KLEID:

Q. Go ahead.

A. | believethat anybody who getsadriver'slicenseis
trained to stop a vehicle -- you'retrained to usethe
brake pedal if you are approaching some sort of
object, whether it'sanother vehicle, a stop sign, a
rock, abush, atree, you'regoing -- you'retrained
to stop your vehicle. | feel he should have had ample
enough time to see me, whether | was heading towards
him or away from him. My vehicle, the front of my
vehicle or the back of my vehicle, to me, it makesno
difference. The vehicle, when he approached my
vehicle, he should have said oh, thisvehicleis not
moving, | should stop and he did not.

Q. Allright. That'sif we believe your version of
events, right?

A. | would hopeyou would.

Q. Widll, the version of the eventsin the police report

23 isyou made the turn and he was there?
24 MR. DAOUDI: Objection,
25 mischaracterization.
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1 BY MR.KLEID: were you trying to show the court when you fought your g

2 Q. Wadll, that'swhat the officer testified to. Sowe ticket? L
3 would have to believe your version of events, right? A. | thought theticket waswritten for -- my J
4 A. 1 would hopeyou would believe my version, yes. recollection of it wasimpeding traffic but it says )

5 Q. Widll, I don't, but that's neither here nor there. |If
6 we believe your version of events, you'refirst in the
7 second lane, correct?
8 A. Yes
9 Q. Whenyouturnintotheright lane, | think you said
10 there'sten car lengths between you and Mr. Brown?
11 A. | would say ten or more.
12 Q. Sonow it'smorethanten?
13 MR. DAOUDI: She testified ten or more.
14 A. | believethat'swhat | said earlier.
15 BY MR. KLEID:
16 Q. How many more than ten?
17 A. It could have been up to 20.
18 Q. 20 car lengths away and you didn't have any time to
19 react and do anything?
20 A. Wadll, my other option would have been to go up onto
21 thesidewalk.
22 Q. Why didn't you take that option?
23 A. I'vewondered that myself many times.
24 Q. Allright. Thisversion, thisideain your head that

thelaw or fighting anything, that | needed to state
my case, whatever my case was, maybe | didn't need the
pictures.

Q. My question is-- maybe | asked abad question, maybe
you answered it. Typically, people take picturesto
show somebody something, there's something they're
trying to show. Were you trying to show the court

1
2
3
4
5 otherwise, and | believe me not being familiar with
6
7
8
9

13 anything?
14 A. | guess| would assume, having all these year s pass
15 and not remembering exactly, but | would say that if

16
17
18
19
20
21

theticket waswritten for driving the wrong way on a
oneway, which | think that'swhat this document says,
isthat | wastrained to document that | had no way of
knowing it was a one way, and(so the picture would
have been my evidence that there was no way for meto
know it was a one way.

22 Q. You never got the opportunity to show the judge those
23 pictures, correct?

24 A. | didn't, but her leaving the courthouse to go observe

INA- /S )T .C 8TOZ/0€/Q NS IAI ,I(‘ﬂ A3ANI
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15
16
17
18
19
20
21

lot, were you looking for directional signs?

A. Not specifically, no.

Q. Asyou drove through the intersection of South Wayne
Road and Michigan Avenue before realizing that you had
passed the intersection, did you observe any
directional signsin that intersection?

A. No.

Q. Soif werethere directional signs present in the

22 intersection of Wayne and Michigan Avenue as you drove

23 through it, you just didn't see them, correct?

24 A. | would have to agree with that.

25 Q. Why did you take pictures to show the court? What

25 if hewastraveling westbound and you were traveling 25 that herself and then shereturned and said | agree
Page 86 Page 88

1 westbound, that you fedl it's the same way as you 1 with you, thereareno signsthere, that didn't help

2 traveling eastbound and him traveling westbound, 2 me

3 correct? 3 Q. Andfound you responsible despite that?

4 A. Correct. 4 A. Yes

5 Q. You agreethat thereisadifferencein that if he 5 Q. Didyou havealawyer?

6 startsto slow down and your car isin front of him, 6 A. |didn't.

7 you're still moving forward as opposed to moving 7 Q. When she says there was no signs there, where was

8 towardshim? 8 there, if you know?

9 A. Yes 9 A. Thesceneof the accident. Shewalked from the
10 MR. KLEID: | don't have anything else. 10 courthouseto the scene from what | understand, not
11 RE-EXAMINATION 11 beingwith her, but | wastold that'swherethey were
12 BY MR. MARZANO: 12 leavingtogowhilel stood therein the courthouse
13 Q. When you were driving through the Bank One parking 13 going okay.

14 Q. Didyou ever, at any time after the accident, contact
15 any person, governmental entity or anyone for that

16 matter, and say there should be signsin that parking
17 ot orinthat area, somewhere around that area, to

18 let you know not to turn left -- right onto the one

19 way street?

20 A. Other than at that court date, | don't recall ever
21 having a conversation with anybody else about that
22  gspecifically.

23 Q. You mentioned when you were asked by your son's
24  attorney, you mentioned something about Frank's

25 dituation, do you remember that testimony?
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1 A. Not specifically, no. 1 play footbal for the University of Michigan? g
2 Q. Hesaid how people treated him and people would treat 2 A. Oh, heprobably still talks about that. He can't, L
3 him nice because of his situation, do you remember 3 obvioudly. J
4 that? 4 Q. When you say he can't, isthat because of his kidney )
5 A. Yeah. 5 orhissize?
6 Q. How did they find out about his situation, if you 6 A. Waéll, hiskidney, yes, and his-- | don't know about
7 know? 7 hissize, because not everybody can play for the
8 A. Well, becausein school, alot of times-- initially, 8 University of Michigan, so | don't know that his skill
9 when hewasa second grader, if he was experiencing 9 set would be such. Ambitious child.

10 pain during hishealing process, they would allow him 10 Q. Hasyour son ever had dialysis before?

11 toleavethelearning environment to go rest, and so 11 A. No.

=
N

his classmates wer e awar e ther e was something going on
with him, and then they gave him alot of compassion,
and that'sfrom second gradeon. And hereferred to
it on aregular basisto his classmates, well, | can't
do that.
Q. Whenyou said hed refer toit, it would be the
accident and the injury?
A. Hisinjury, yeah, the state of his physical health.
Q. You said he had these limitations, what were the
limitations he had?
A. Wadll, originally, hislimitations were broader and
23 wider because he wasrecovering from theinjury.
24 Q. | mean, how long did it take him to recover from his
25 injury, if you know?

N NN PR R R
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12 Q. Hasany doctor told him he will need dialysisin the
13 future?

14 A. No.

15 Q. You mentioned that there was a doctor who told you
16 that it would be -- it was even more important now for
17 your son to stay in shape because of his condition;

18 what was the name of that doctor?

19 A. | don't recall which doctor. It wasa nephrologist.
20 Q. Whenwasthat stated?

21 A. Probably when hewaseither -- | would guessit was
22 middle school, because that'swhen hereally started
23 talking about sportsand actually -- and they were
24 actually available more readily.

25 Q. Whenisthelast time you attended a doctor's
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1 A. Wdl, I would say he still hasissuesfrom that

2 injury, but for him to be functioning to the point

3 whereit didn't affect him on a daily basis, | would

4 say middle school. By thetimehewasin middle

5 school hewasreally good asfar asnot having daily
6 issuesfrom it, not to be coming up in daily

7 conversation.

8 Q. Atthat point, what were his limitations?

9 A. Prior tothat point?

10 Q. No, at thetime when he stopped bringing it up daily.
11 A. Everyoncein awhile hewould talk about my kidney is
12 bothering metoday, you know, | really wanted to do
13 that thing, whatever sport or activity, and we would
14 haveto havediscussions and say, well, isthat going
15 tobeasmart move because of injury to you and -- or
16 even him having -- hewould have flashbacksto pain,
17 just stuff likethat.

18 Q. Heplayed soccer, correct?

19 A. Hedid.

20 Q. Tried out for basketball, correct?

21 A. | don't recall that but maybe.

22 Q. Didyour son ever express an interest to you in

23 playing football for the University of Michigan?

24 A. Yes

25 Q. When wasthe last time he mentioned that he wanted to

Page 92

appointment with your son?
A. Oh, I don't recall, it'sbeen years.
Q. When you say years, would it have been in the 2000s?
I'm sorry, would it have been middle school, high
5 school?
6 A. | think high schoal.
7 Q. Do youremember what year of high school?
8 A. Maybefreshman year, but | can't say exactly.
9 Q. What was that appointment for, if you remember?
10 A. | think that we werewanting to know the status of his
11 Kkidney healing.
12 Q. Wasit an annua checkup or an out-of-the-blue
13 checkup?
14 A. Originally, thedoctorshad said we should come back
15 and docheckupsat a certain timeframeand | think we
16 just kind of thought it's been a while, we should go
17 Dback.
18 Q. Do you remember how long -- what was the time before
19 that that you had gone?
20 A. A coupleyears.
21 Q. So probably middle school?
22 A. Yeah, | think so.
23 Q. What wasthe result of that examination, if you
24 recal?
25 A. | think that might have been the doctor that said yes,

W N -

N

Bi enenst ock Court

Reporting & Video (2|3:2 Pages 89 - 92
Ph: 248.644.8888 Toll Free: 888.644.8080 APPX 64



Scol a vs. Kat hl een Scol &J
JP Morgan Chase Bank, NA, et al. February 17, 201@1
Page 93 Page 9%

you have limitations but -- | don't know, I'm sorry, 1 MR. MARZANO: Object to the form, it's g
it'sconfusing. They did say hewaslimited, he 2 vagueand irrelevant. L
shouldn't play football, he could play noncontact 3 BY MR. DAOUDI: J
sportsliketrack, which ispart of the reason why he 4 Q. Do you understand the question? )

surethat'swhat they weretelling us at that time but
he should maintain good health.
Q. Hasany doctor told you, or anybody that you're aware

1
2
3
4
5 started running, tennis, thingslikethat. 1'm pretty
6
7
8
9 of, that you should not maintain good health?

10 A. You'reabsolutely right, no, | don't think so.
11 MR. MARZANO: Those are all the questions |
12 have.

13 RE-EXAMINATION

14 BY MR. DAOUDI:

15 Q. ljusthaveafew, I'msorry. Let'stalk about Mr.

16
17
18
19
20
21
22

Brown first. Mr. Brown, he started from a stop that
you observed, right?
A. Yes
Q. Sowhen you observed him at the stop, that was at the
first intersection east -- you were heading east, so
the first intersection east of you?
A. Yes
23 Q. And that meant your vehicle was on Michigan Avenue
24 heading east on Michigan Avenue?
25 A. Yes

5 A. |do.

6 Q. When you drive, do you look for al signsthat are

7 applicableto you at that point in time?

8 A. Yes.

9 Q. Whether they're directional or nondirectional or stop
10 or they say jump or whatever, you look for the signs,
11 right?

12 A. Yes | do.

13 Q. Just because you were not looking specificaly for a
14 directional sign or not, maybe you were, | don't know,
15 but you were looking for any sign at that -- before

16 you exited Bank One, correct?

17 A. | would say | waslooking for any signs.

18 Q. If asignwastherethat said -- if the sign said you
19 couldn't turn left, would you have turned left against
20 therules?

21 A. | wouldn't have gone against the signage, no.

22 Q. Thecitation you were given, that was for going the
23 wrong way on aone way street, right?

24 A. That'swhat it sayson thisform.

25 Q. That'swhat the judge found you responsible for,

INA- /S )T .C 8TOZ/0€/Q NS IAI ,I(‘ﬂ A3N

VIO 20" P " UVUU/U0GI0O O Y

Page 94

1 Q. So Mr. Brown started from a stop when you were already
2 on Michigan Avenue and heading eastbound?
3 A. Right.
4 Q. Didit appear -- at that point, how old were you,
5 approximately, at that time?
6 A. Gosh, | don't know, 40.
7 Q. Andyou said you got your license when you were 15?
8 A. 16.
9 Q. Sodidyou drive regularly since 16 to 40?
10 A. Yes
11 Q. Soyou -- canyou observe acar reducing its speed and
12 recognize that by your eyes only?
13 A. | would say so.
14 Q. Didyou observe or did it appear that Mr. Brown's
15 vehicle slowed or appear to slow down before the
16 impact with your vehicle?
17 A. No.
18 Q. With regard to Chase Bank, you were asked -- you
19 weren't looking for directiona signs, do you remember
20 that question?
21 A. Yes
22 Q. When you were looking, when you're driving you're
23 looking for signs, do you just look for a specific
24 type of sign only and forget about everything else or
25 doyou look for al types of signage?

Page 96

1 right?

2 MR. BOUFFORD: Objection, foundation. She

3 asoindicated on the record that she had thought it

4 wasfor impeding traffic. So the hazardous action

5 that'slisted on the UD-10, | don't know is the same

6 asonany civil infraction form.

7 BY MR. DAOUDI:

8 Q. Youwere never cited or given aticket or accused of

9 disobeying any sign though?

A. Not at all, no.

Q. Soyoudidn't get aticket for not failing to obey a
sign or turning right when it said no right turn, that

13 wasn't the ticket, right?

14 A. Yes, that was not theticket.

15 Q. Let'sgo back to when you were on southbound Wayne.

16 You were approaching Michigan Avenue, thisisthe

17 first timeyou've ever donethis. When you were on

18 Wayne Road, at that point in time when you were just

19 about to start to cross Michigan Avenue, did you even

20 know that was Michigan Avenue?

21 A. No, | saw --

22 Q. Whenyou -- when you realized that was Michigan

23 Avenue, it wastoo late for you to even turn left,

24 correct?

25 A. Yeah.
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1 Q. If you had known that was Michigan Avenue before you
2 got to the Michigan Avenue intersection, would you
3 have been paying attention for asign that said no
4 |eft turn or no right turn or stop, or anything else?
5 MR. BOUFFORD: Objection, form and
6 foundation, calls for speculation.
7 MR. KLEID: Join.
8 MR. MARZANO: Join.
9 BY MR. DAOUDI:
10 Q. Do you understand the question?
11 MR. BOUFFORD: Y ou can answer.
12 A. No, pleaserestate.
13 BY MR. DAOUDI:
14 Q. Prior toyou -- prior to you entering that

intersection, had you known that that was Michigan
Avenue, would you have been paying attention to
whether there were signs that said no left turn at
that intersection or not?

A. Yes

Q. Sowhenyou -- as amatter of fact, when you -- at
that point in time when you did enter that
intersection from Wayne starting to crossinto
Michigan, you never knew it was Michigan Avenue until
you got past a point that you could make a safe | eft
turn?

Page 9%

A. Absolutely, yes.
BY MR. DAOUDI:
Q. Theleft kidney is not normal?
MR. MARZANO: Same objection.
A. Yes
BY MR. DAOUDI:
Q. Hasany doctor or speciaist that you've seen said
that either the right kidney will become normal again
or isit aways going to be the reduced size and shape

that it sustained because of this accident?
MR. BOUFFORD: Objection, form and
foundation.
MR. KLEID: Join.

A. | wastold that the kidney healed the way it healed
and it would most likely never changein size from
whereit is-- wasand is, | believe.

BY MR. DAOUDI:

Q. I'dlikeyou to read thisreport from adoctor. I'm
going to mark it with the blue. | think it starts
with | spent a significant amount of time discussing
with Frank and his mother strategies that are used to
preserve kidney function -- | want you to read that --

MR. BOUFFORD: Object asto foundation and
if you're asking her to -- | mean, if you want to ask
her about that information and then ask her if she
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A. Absolutely.

Q. Soitwould beirrelevant for you to even take -- not
pay attention, but even if asign said you couldn't
turn left, you wouldn't be able to turn left?

MR. MARZANO: | would like to place an
objection to irrelevance, foundation.
MR. KLEID: Join.
BY MR. DAOUDI:
Q. Do you understand the question?
MR. KLEID: | suredidn't.

A. | believethat what you're asking meiswasit too
late for metoturn left at that point when | realized
it was Michigan Avenue and yes, it wastoo late
because at therate of speed | was going, as|
recognized it was Michigan Avenue | would have had to
-- 1 would have been recklessdriving at that point.

BY MR. DAOUDI:

Q. You were asked about how long did it take for Frank to
recover and you said | don't think he's recovered.
That's what you said, right?

A. Yes

Q. Let meask you aquestion about hisright kidney: As
it istoday, it's not normal, right?

MR. MARZANO: Objection to form.
MR. KLEID: Join.
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doesn't recall, if that will refresh her recollection,
that's one thing, but to have her read it, | don't
think is appropriate. The document will speak for
itself. Ask your question.

BY MR. DAOUDI:

Q. Do you remember aDr. Neil Blatt?

A. | vaguely remember him, yes.

Q. Did you ever -- do you remember on or about October
30, 2008 that you had a conversation with a kidney
specialist discussing Frank with you and strategies on
how to preserve his kidney function?

MR. BOUFFORD: Before we go on, I'm going
to object on the basis this is beyond the scope of
cross and redirect.

MR. MARZANO: Object to foundation. There
is no testimony that this guy has been established as
akidney specidist. I'm not saying heisn't.

BY MR. DAOUDI:

Q. Do you remember adiscussion like that with a doctor?

A. I'msurel did have a discussion with the doctor.

Q. Didyou -- did adoctor talk about early strategies
that are used to preserve kidney function?

A. | would imagine he did.

Q. Or early detection and control of blood pressure to
avoid hypertension --
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1 MR. BOUFFORD: Object to foundation. 1 eastbound or the easternmost side of Chase Bark, g
2 Would reviewing those records help you? 2 correct? L
3 THE WITNESS: | think so. Okay. 3 A. Yes )
4 MR. BOUFFORD: Does that refresh your 4 Q. I'mreferring to Exhibit 1 here. When you pulled out )
5 recollection asto any conversations you had with Dr. 5 of the bank and initially pulled in -- your testimony
6 Blatt regarding the kidneys? 6 wasyou initially pulled into the second lane, is that
7 THE WITNESS: Yes. 7 correct?
8 BY MR. DAOUDI: 8 A. Yes
9

Q. Thank you. Did you review that paragraph,
10 specifically the one that | marked out?

11 A. Yes, | did.

12 Q. Werethose discussions -- do you recall those
13 discussionswith that doctor?

9 Q. Then you were ableto make it over to the curb lane?
10 A. Yes

11 Q. And approximately how far down the street had you
12 traveled at that point?

13 A. Hardly. Likeonecar length, if even that. | barely
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13 football or hockey, isthat correct?

14 A. Yes

15 Q. And Dr. Blatt also indicated that it would have been
16 much morelikely that Frank would have suffered from a
17 head injury participating in sports than it would have

18 been for himto reinjure hiskidney, isthat correct?

19 A. That iswhat he stated, but you also see he commented
20 on getting a kidney shield which contradicted that as
21 well.

22 Q. Didyou ever receive acopy of thisletter directly

23 from Dr. Blatt, if you recall?

24 A. | bélievel do have a copy of that.

25 Q. Whenyou pulled out of the parking lot, it was onto

14 A. | do. 14 -- my vehiclewassmall.
15 Q. Isthisthe doctor that you were referring to earlier? 15 Q. And at that point you were still able to see Chase
16 A. | believe so. 16 Bank, isthat correct?
17 MR. DAOUDI: Thank you. 17 A. Yes, it wasright there.
18 EXAMINATION 18 Q. Looking at the diagram --
19 BY MR. BOUFFORD: 19 MR. BOUFFORD: Do you mind if we mark your
20 Q. lIsittruethat Dr. Blatt had advised you that the 20 Exhibit 1 or do you want me to mark on the exhibit?
21 risksof kidney injury from participating in organized 21 MR. KLEID: | guess|'d only mind -- | need
22 sportswould -- isrelatively low? 22 to know what you want to do.
23 A. Hisverbiagethereis-- 1 think it's contradictory. 23 MR. BOUFFORD: Okay. Let'sgo off the
24 You know, he statesin therethat he advised not to do 24  record for asecond.
25 football and hockey but he allowed -- there was no 25 (Off therecord at 12:41 p.m.)
Page 102 Page 104
1 issuewith soccer and whatever other ones he mentioned 1 (Back on therecord at 12:42 p.m.)
2 inthere 2 BY MR. BOUFFORD:
3 MR. MARZANO: Object to the response as 3 Q. Withregard to Exhibit Number 1, to the best of your
4 nonresponsive to the question. 4 recollection, can you draw acircle around the area
5 BY MR. BOUFFORD: 5 whereyou believe the accident took place?
6 Q. Buthedidindicatethat injury in participation in 6 A. Certainly. | believeit wasright here.
7 organized sportswas relatively low, isthat correct? 7 Q. And canyou draw asquare in that area where you
8 A. That'swhat he statesin that statement, but | think 8 believe-- or where Mr. Brown was when you first saw
9 atthetime of the actual conversation he was stating 9 hisvehicle?
10 it'shighin hockey and football and contact sports, 10 A. A square?
11 but it would below in these other sports. 11 Q. Yes
12 Q. Infact, he recommended against participating in 12 A. Okay.

13 Q. Soit'sclear, can you draw alittle arrow to that

14 circleand alittle arrow to the square just so we can
15 know exactly where you're talking about?

16 A. Okay.

17 Q. AsMr. Brown approached you, did you ever see him try
18 and move to theright lane or even onto the sidewak
19 himsef?

20 A. No.

21 Q. Didyou ever see him put on hisright turn signal in
22 aneffort to try to get into the right lane next to

23 him?

24 A. No.

25 Q. Didyou ever hear the squealing of brakes?
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1 A. No. 1 that you weren't really looking for signsin the <
2 Q. Didyou ever hear him honk his horn? 2 intersection because they weren't relevant to you at m
3 A. No. 3 that time. Do you remember saying that or agreeing W,
4 Q. Did you see him attempt to make any evasive maneuver 4 with him on that? E,T
5 toavoidthecollision? 5 A. | don't remember what hisquestion wasexactly and | _L
6 A. Not at all. 6 don't know my response exactly, sorry. <
7 MR. BOUFFORD: No other questions. 7 Q. Ithink the gist of his question, and I'm not speaking ?g
8 RE-EXAMINATION 8 for him so he can object if I'm wrong, but the gist of 0
9 BY MR.KLEID: 9 hisquestion was essentially as you traveled through as
10 Q. Sowhat doesthecircle represent again? 10 thisintersection of Wayne Road and Michigan Avenue, (@)
11 MR. BOUFFORD: Where the accident took 11 youdidn't redlize it was the intersection of Wayne RS
12 place. 12 Road and Michigan Avenue so you really weren't paying E2
13 A. Wherethe accident happened. 13 attention or looking for signs, and if | recollect (o}
14 MR. KLEID: Nothing else. 14 correctly, you agreed with him on that? an
15 RE-EXAMINATION 15 A. | think so. | think that, yes, | was nearly over 50 =
16 BY MR. MARZANO: 16 percent through that intersection when | realized it ~
17 Q. How isitthat you realized you'd gone past Michigan 17 wasMichigan Avenue, and | saw no signage about one (.fﬂ
18 Avenue? 18 way at all. my,
19 A. | sawthesign as| wasgoing through the 19 Q. Butyou werelooking for it? <
20 intersection. Thesign wasin an odd -- | thought in 20 A. I think I would have noticed it had it been on that
21 an odd spot as| was going through it and -- 21 right side, but --
22 Q. Wherewasthe sign located? 22 Q. What about if it was on the |eft side?

23 A. From my memory, thesign for Michigan Avenue was up
24 high and to my right on the southwest corner and |
25 thought | just wasdriving through theintersection

N NN
g b~ W

A. Honestly, if it would have been on the left side near
the Chase Bank | probably would have noticed it,
because | visually saw Chase Bank and saw that asthe
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looking for Michigan Avenue but expecting it to be
moreon an eyelevel and to theright. Usually, you
see, asyou're approaching an inter section, you see a
road sign prior totheroad. | mean, that'smy
experience.

Q. Whenyou say up high, if you look at Exhibit 2, when
you say up high, do you mean up high like that on a
pole?

A. Yeah, but thisintersection looks different in this
picturethan it did at that time.

Q. Inwhat way?

A. Thisismoreupdated. Thispoleand everything looks
different than the intersection did at that time. |

14 even think this parking lot that's behind the pole, |

15 don't remember that looking likethat then.

16 Q. You'retalking about the one on the right?

17 A. Yes, it looks-- thiswholeintersection in Exhibit 2

18 lookstotally different to me.

19 Q. Did I understand -- | may have misunderstood what you

20 said, or maybe | heard you the wrong way -- did you

21 tedtify when Mr. Daoudi asked you a question about

22 whenyou'redriving, you said you're always looking

23 forsigns? Isthat ayes?

24 A. Yes

25 Q. Yetyou testified after afew questions after that,
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solution to my impending need for Michigan Avenue.
Q. Would you agree with me that there are signs saying
not to make aleft turn at an intersection onto a one
way road, chances are that the best placement for
those signs would be on the |eft side of the
intersection --
A. Yes
Q. -- where you would be turning?
A. Yes
MR. MARZANO: Those are al the questions|
have. Thank you.
(The deposition was concluded at 12:48 p.m.
Signature of the witness was not requested by
counsel for the respective parties hereto.)
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CERTI FI CATE OF NOTARY

STATE OF M CHI GAN )

) SS

COUNTY OF QAKLAND )

I, JENIFER POGER, certify that this
deposi tion was taken before ne on the date
herei nbefore set forth; that the foregoing questions
and answers were recorded by nme stenographically and
reduced to conputer transcription; that this is a
true, full and correct transcript of my stenographic
notes so taken; and that | amnot related to, nor of
counsel to, either party nor interested in the event
of this cause.

G

JENI FER POGER, CSR-6006
Not ary Publi c,
Cakl and County, M chi gan.
My Conmi ssion expires: August 17, 2020
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STATE OF MICHIGAN 1 JEFFREY D. TRIMBLE
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 2 Law Offices of Dyki, Williams & Baranski
3 340 East Big Beaver Road
FRANK ANTHONY SCOLA, 4 Suite 250
Plaintiff, 5 Troy, Michigan 48083
vs. Case No. 2015-002804-NI 6 (248) 764-1210
Hon. John A. Murphy 7 jeff_d_trimble@progressive.com
JP MORGAN CHASE BANK 8 Appearing on behalf of the Defendant, Kathleen Scola.
NATIONAL ASSOCIATION, 9
JP MORGAN CHASE & CO., 10 JAMES J. KIM
KATHLEEN SCOLA, and 11 Julie A. Taylor & Associates
ESTATE OF JOHN BARROW BROWN 12 20750 Civic Center Drive
(Deceased), and CITY OF WAYNE 13 Suite 400
Jointly and severally, 14 Southfield, Michigan 48076
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18 Estate of John Barrow Brown (Deceased).
The Videotaped Deposition of DAVID ZUCKERMAN, 19
Taken at 4635 Howe Road, 20
Wayne, Michigan, 21
Commencing at 9:09 a.m., 22
Thursday, June 16, 2016, 23
Before Laurie R. Mayer, CSR-5385. 24
25
Page 2 Page 4
1 APPEARANCES: 1 MICHAEL E. ROSATI
2 2 Johnson, Rosati, Schultz & Joppich, P.C.
3 MICHAEL S. DAOUDI 3 27555 Executive Drive
4 RENEE GRUBER 4 Suite 250
5 Law Office of Michael S. Daoudi, P.C. 5 Farmington Hills, Michigan 48331
6 346 Park Street 6 (248) 489-4100
7 Suite 120 7 mrosati@jrsjlaw.com
8 Birmingham, Michigan 48009 8 Appearing on behalf of the Defendant,
9 (248) 220-4377 9 City of Wayne.
10 msd4law@aol.com 10
11 Appearing on behalf of the Plaintiff. 11 ALSO PRESENT:
12 12 Steve Carley - Video Technician
13 ROBERT A. MARZANO 13
14 Plunkett Cooney 14
15 38505 Woodward Avenue 15
16 Suite 2000 16
17 Bloomfield Hills, Michigan 48304 17
18 (248) 594-6357 18
19 rmarzano@plunkettcooney.com 19
20 Appearing on behalf of the Defendant, 20
21 JP Morgan Chase National Association, 21
22 JP Morgan Chase & Co. 22
23 23
24 24
25 25
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Page 5 Page 7
1 TABLE OF CONTENTS 1 Wayne, Michigan
2 2 Thursday, June 16, 2016
3 WITNESS PAGE 3 9:09 a.m.
4 DAVID ZUCKERMAN 4
5 5 VIDEO TECHNICIAN: We are now on the
6 EXAMINATION 6 record. This is the videotaped deposition of David
7 BY MR. DAOUDI: 10 7 Zuckerman being taken on Thursday, June 16th, 2016.
8 EXAMINATION 8 The time is now 9:09 a.m. We are located at 4635 Howe
9 BY MR. MARZANO: 50 9 Road in Wayne, Michigan. We are here in the matter of
10 EXAMINATION 10 Frank Anthony Scola vs. JPMorgan Chase Bank, et al.
11 BY MR. KIM: 61 11 This is Case No. 15-002804-NI. This matter is being
12 EXAMINATION 12 held in the State of Michigan in the 3rd Circuit Court
13 BY MR. ROSATI: 62 13 for the County of Wayne.
14 RE-EXAMINATION 14 My name is Steve Carley, video technician.
15 BY MR. DAOUDI: 67 15 Will the court reporter swear in the witness and the
16 RE-EXAMINATION 16 attorneys briefly identify themselves for the record,
17 BY MR. MARZANO: 68 17 please?
18 18 DAVID ZUCKERMAN,
19 EXHIBITS 19 was thereupon called as a witness herein, and after
20 20 having first been duly sworn to testify to the truth,
21 EXHIBIT PAGE 21 the whole truth and nothing but the truth, was
22 (Exhibits attached to transcript.) 22 examined and testified as follows:
23 23 MR. MARZANO: T'll start off. Good
24 DEPOSITION EXHIBIT 1 22 24 morning, my name is Robert Marzano, I represent
25 DEPOSITION EXHIBIT 2 22 25 JPMorgan Chase Bank National Association and JPMorgan
Page 6 Page 8
1 DEPOSITION EXHIBIT 3 22 1 Chase & Company.
2 DEPOSITION EXHIBIT 4 22 2 MR. DAOUDI: My name is Michael Daoudi, I'm
3 DEPOSITION EXHIBIT 5 22 3 counsel for the plaintiff, and associate, Renee
4 DEPOSITION EXHIBIT 6 22 4 Gruber, is with us.
5 DEPOSITION EXHIBIT 7 22 5 MR. ROSATI: I'm Mike Rosati, I represent
6 6 the City of Wayne.
7 7 MR. TRIMBLE: Jeff Trimble on behalf of
8 8 defendant, Kathleen Scola.
9 9 MR. KIM: I'm James Kim, I represent the
10 10 Estate of John Barrow Brown.
11 11 MR. DAOUDI: Mr. Marzano?
12 12 MR. MARZANO: Sure. At this point before
13 13 we get started I would like to place an objection on
14 14 the record. I have filed an objection with the court
15 15 regarding the taking of this deposition. My
16 16 understanding, this deposition has been noticed as a
17 17 trial deposition as well.
18 18 This witness has not been identified on any
19 19 witness list. There has been absolutely no discovery
20 20 provided regarding this witness other than the fact
21 21 that an expert testified -- or an alleged expert
22 22 testified about a month or so ago that he had spoken
23 23 with some person by the name of David Zuckerman, so my
24 24 objection is to any questions asked during the
25 25 deposition and as to this witness testifying at the
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Page 9 Page 11
1 time of trial in this matter. Subject to my 1 utterance we make, even a sound, and that's where I'm
2 objection, I won't hold up the deposition, it can go 2 getting at. It's best to -- I know you're being
3 forward. 3 recorded video -- with a video, but it's also best to
4 MR. DAOUDI: Thank you. And just to make 4 answer every question with a yes or a no or actually
5 sure everyone is on notice, there is a motion to amend 5 orally respond. And this is a deposition to find
6 witnesses. I think it's -- the court moved it from 6 out -- and ask you questions to find out answers and
7 this Friday to Tuesday. 7 it's not meant to trick you or, you know, to try to do
8 MR. MARZANO: Now, that I didn't know. 8 anything different, so if you don't understand a
9 MR. ROSATI: We didn't know. 9 question, I would like you to tell me that so I can
10 MR. DAOUDI: Now you're on notice. 10 clarify the question, okay?
11 MR. ROSATI: We are? We are? 11 A. Okay.
12 MR. MARZANO: Was that moved to Tuesday? 12 Q. Because if I ask you a question and you answer, I'm
13 MR. DAOUDI: We got a call saying -- was it 13 going to assume you understood the question fully and
14 yesterday? Something like that, they moved it to -- 14 that your answer is, you know, complete and honest as
15 MR. MARZANO: Do you know what time? 15 you know it to be; is that fair?
16 MS. GRUBER: 9:30. 16 A. Uh-huh -- yes.
17 MR. DAOUDI: I would imagine 9:00 or 9:30, 17 Q. Isthatyes? Okay. Thank you.
18 yeah, we will confirm that. 18 A. Yes.
19 MS. GRUBER: Yeah. 19 Q. Allright. Let's start with some background
20 MR. ROSATI: Will you e-mail us -- 20 information. What's your full name?
21 MR. DAOUDI: Yes. 21 A. David A. Zuckerman.
22 MR. KIM: T just want to say I join in the 22 Q. What does the A stand for?
23 objection as well. 23 A. Arnold.
24 MR. DAOUDI: All right. Okay. Then we're 24 Q. And Mr. Zuckerman, what's your date of birth?
25 going to move forward with the deposition. 25 A. November 26th, 1940.
Page 10 Page 12
1 MR. KIM: And this was James Kim 1 Q. And your residence, personal residence, is that in the
2 representing the estate. 2 State of Michigan?
3 MR. DAOUDI: And do you know what, I 3 A. It'sin Ann Arbor.
4 thought everyone was here, I'm sorry, I would have 4 Q. Okay. And how long have you lived in Ann Arbor for?
5 waited for you at least to walk in. 5 A. Going on 28 years, I think.
6 EXAMINATION 6 Q. The same place?
7 BY MR. DAOUDI: 7 A. Yes.
8 Q. Okay. Well, this is -- you're Mr. Zuckerman, correct? 8 Q. And let me ask you this. Where do you work?
9 A. Correct. 9 A. I work at Leo's Jewelry, downtown Wayne.
10 Q. And you're here pursuant to subpoena that you were 10 Q. The city of Wayne?
11 served upon? 11 A. The city of Wayne.
12 A. Tam. 12 Q. And what's your association with Leo's Jewelry, owner,
13 Q. And this is a trial deposition taken pursuant to 13 employer?
14 Michigan Court Rules and Rules of Evidence and to be 14 A. I'm a partner.
15 used for all its intended purposes. 15 Q. Okay. And how long have you been a partner with Leo's
16 Good morning and thank you for coming here 16 Jewelry?
17 this early day and giving us your time for your 17 A. 60 years.
18 deposition. This is -- Mr. Zuckerman, have you ever 18 Q. And where is Leo's Jewelry located?
19 given your deposition before? 19 A. 34900 Michigan Avenue.
20 A. Ihave. 20 Q. Being a partner of the business, does that mean that
21 Q. Allright. So you're probably a little familiar with 21 you're working there as well?
22 the routine, but the routine I'm talking about is that 22 A. Correct.
23 everything is being recorded, and there's a court 23 Q. Okay. What's your regular schedule presently in terms
24 reporter to your right and she's going to be taking 24 of like last year, what would be your average weekly
25 down every word we say and trying to take down every 25 schedule?
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Page 13 Page 15
1 A. Monday through Saturday. 1 A. Uh-huh.
2 Q. And what kind of hours per day? 2 Q. And how about anybody else?
3 A. Well, I'm there usually by 9:00 and I leave around 3 A. Robert Abdo, A-b-d-o.
4 8:00. 4 Q. How many years has Mr. Abdo been there?
5 Q. P.m.? 5 A. 20.
6 A. Uh-huh. 6 Q. I will tell you what, there's something nice about a
7 MR. MARZANO: Is that a yes? 7 good staff, I will tell you. What -- how about the
8 BY MR. DAOUDI: 8 next I guess in seniority employee do you have?
9 Q. Isthatayes? 9 A. 17 years.
10 A. Yes. 10 Q. Wow. Okay. Who's that?
11 Q. Thank you. And that schedule in -- generally 11 A. Michael Tomzyak.
12 speaking, how far back in time can you say you've been 12 Q. C-z-a-k?
13 maintaining that type of schedule? 13 A. It's T-o-m-z-y-a-k.
14 A. Iwould say 20 years. 14 Q. Z-y-a-k? And that's 17 years.
15 Q. Okay. And I know you probably have vacations here and 15 A. Uh-huh.
16 there, just generally speaking. And when you say 16 Q. And what would be -- do you know the next level or
17 you've been a partner with Leo's Jewelry for 60 years, 17 next person in seniority?
18 does that mean Leo's Jewelry has been at 34900 18 A. Probably 15 years.
19 Michigan Avenue for 60 years? 19 Q. And that person is?
20 A. It's been in relatively the same location, we were two 20 A. That would be Shirley, our bookkeeper, Damico.
21 doors over for -- starting in 1956. 21 Q. How do you spell that?
22 Q. Okay. And when did you move to the address you're at 22 A. D-a-m-i-c-o.
23 now? 23 Q. That's one, two, three, four. Who else would be after
24 A, 1975. 24 that, do you know?
25 Q. Allright. So since 1975 to now you've been in the 25 A. That would be -- it would be my -- well, I have a
Page 14 Page 16
1 same location? 1 jeweler that works for me, I forgot him.
2 A. Yes. 2 Q. Okay.
3 Q. Okay. Do you -- just for my knowledge, do you rent or 3 A. He's been with me 42 years.
4 own the building? 4 Q. And his name?
5 A. Iown the building. 5 A. Robert Arbour, A-r-b-o-u-r.
6 Q. Okay. When -- how many employees currently do you 6 Q. B-o-u-r. Go ahead?
7 have working at Leo's Jewelry? 7 A. Well, I have my daughter, she's been there eight
8 A. Let's see. 8 years.
9 Q. Approximately? 9 Q. Her name?
10 A. I would say eight. 10 A. Her name is Alicia, A-l-i-c-i-a, Zuckerman, and we
11 Q. Does that include yourself? 11 have some part-timers.
12 A. No. 12 Q. Okay. When you say these -- these people are your
13 Q. Your current employees now of eight, what's the 13 employees, are these people all employees that work
14 longest tenured employee that you have? How many 14 out of that location, 34900, what, Michigan Avenue?
15 years has that been, do you think? 15 A. Yes.
16 A. 27 years. 16 Q. Okay. I mean, does the bookkeeper work out of
17 Q. 27 years? 17 there --
18 A. Uh-huh. 18 A. Yes.
19 Q. And who's that person? 19 Q. Okay. So she doesn't work at her home or anything
20 A. Christine Busby. 20 like that?
21 Q. Christine Busby? 21 A. No.
22 A. Uh-huh, B-u-s-b-y. 22 Q. Okay. And the jeweler comes to your address and works
23 Q. B-u-s? 23 there too?
24 A. Yes. 24 A. Yes.
25 Q. By? 25 Q. Okay. Leo's Jewelry, it sits on Michigan Avenue --

Pages 13 to 16

7/ SIENENSTOCK APPX 73

NATIONWIDE COURT REPORTING & VIDEQ

www.bienenstock.com

Wd 2€:2T'S 6T02/0€/8 DSIN Ad AIAIFOTY


MSD4LAW04
Highlight


DAVID ZUCKERMAN
June 16, 2016

Page 17 Page 19

1 faces Michigan Avenue, correct? 1 Q. I'm going to introduce pictures to the witness but I

2 A. Correct. 2 would like everyone to take a look at them before I --

3 Q. And is -- Michigan Avenue runs -- it's a one-way 3 in fact, I'm going to use these two as well as the

4 street, correct? 4 other ones.

5 A. Correct. 5 MR. MARZANO: At this time I would like to

6 Q. It runs westbound? 6 place an objection on the record as to the -- as to

7 A. Yes. 7 foundation with respect to the photographs as well as

8 Q. So Michigan Ave. -- or Leo's Jewelry sits on Michigan 8 at this time without hearing more testimony,

9 Avenue on the north side of the street, correct? 9 relevance. Essentially the photographs and the other
10 A. Yes. 10 documents which you intend to introduce are
11 Q. Is there a bank on the south side across the street 11 irrelevant.

12 from you? 12 MR. DAOUDI: Thank you.
13 A. Yes. 13 BY MR. DAOUDI:
14 Q. What bank is that currently today? 14 Q. Let me go back to -- first off, is this a copy of your
15 A. That's Chase. 15 business card, your current business card?
16 Q. Okay. Have -- do you -- do you -- for the time -- for 16 A. Yes.
17 the -- since the year 2000 until now, have you known 17 MR. DAOUDI: All right. I will move for
18 that the building that the Chase Bank is in right now, 18 that admission. Does anybody have any objection?
19 has it always been a bank as far as you know? 19 MR. MARZANO: Subject to my previous
20 A. Yes. 20 objections, no.
21 Q. Have you ever banked at that bank? 21 BY MR. DAOUDI:
22 A. I have and I still am. 22 Q. I'm going to show you a Google map. This is Wayne
23 Q. With Chase? 23 Road, do you agree?
24 A. Yes. 24 A. Yes.
25 Q. Okay. Did you bank -- and was it any other bank 25 Q. And this is Michigan Avenue?
Page 18 Page 20

1 before that that you banked with? 1 A. Yes.

2 A. Yes. 2 Q. Do you see the arrows pointing that way?

3 Q. What was it before? 3 A. Yes.

4 A. National Bank of Detroit, I believe, or was it -- 4 Q. So we will put west over here, would that be correct,

5 yeah, I believe it was National Bank of Detroit. 5 north, south --

6 Q. Was it any other bank that you recall or -- 6 A. Correct.

7 A. They've changed the names many times. 7 Q. North, east, south, west?

8 Q. Okay. So that bank, the building, the Chase that 8 A. Yes.

9 you're talking about, that sits on the south side of 9 Q. North, east, south, west, never eat soggy wheat, do
10 Michigan Avenue? 10 you remember that? Okay. Is this the building, the
11 A. That's correct. 11 Chase -- the bank, the Chase Bank, is that the one you
12 Q. Okay. And so it -- and Michigan Avenue then separates 12 were talking about?

13 you two? 13 A. Yes.

14 A. Correct. 14 Q. On the south side of Michigan Avenue? Is that a yes?
15 Q. Let's talk about Leo's Jewelry in terms of the store 15 A. Yes.

16 layout as it faces Michigan Avenue. Is it a wall from 16 Q. And it says there's a building marked with Leo's

17 one or the other that you can't see through or are 17 Jewelry, is that roughly correct in terms of location
18 there windows, so can you explain that to me? 18 as to how it's across the street?

19 A. On the front -- on the front entrance of the building 19 A. Yes.

20 we have -- let me just see, it would be four, five, 20 MR. DAOUDI: All right. I would like to

21 six, eight -- eight. We have eight large 21 mark this as Exhibit 2.

22 eight-foot-wide windows that stretch across 120 feet. 22 BY MR. DAOUDI:

23 Q. And are the windows -- they go from the -- from almost 23 Q. Have you seen -- can you take a look at that and
24 to the floor to the ceiling? 24 compare it to Exhibit 2? It's a picture of Wayne and
25 A. Yes. 25 Michigan, do you see that?
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Page 21 Page 23
1 A. Ido. 1 A. Yes.
2 Q. And do you see where the Chase Bank is on this 2 Q. And Exhibit 7, the same thing but more focused?
3 picture? 3 A. Yes.
4 A. Yes. 4 Q. Okay. Does the inside of your jewelry store give you
5 Q. Would that be this building here? 5 and your employees adequate vision to see the Chase
6 A. Yes. 6 Bank across the street through your front windows?
7 Q. Allright. If I put an arrow pointing up to Chase, 7 MR. MARZANO: Before you answer, I will
8 would you agree with that? 8 place an objection as to any testimony that this
9 A. Yes. 9 witness may offer as to other people's perceptions or
10 Q. I'm going to do this. Would you agree with that? 10 ability to view things. He can certainly testify to
11 A. Yes. 11 his own but as far as what other people may or may not
12 Q. Okay. And do you know which building would be your 12 be able to see, I don't believe he's qualified to do
13 jewelry store offhand across the street? I know 13 so.
14 they're not labeled. 14 MR. ROSATI: I will join in the objection,
15 A. Right here. 15 object to foundation.
16 Q. This one here? 16 MR. MARZANO: And speculation as well.
17 A. Uh-huh. 17 MR. DAOUDI: All right.
18 Q. I'mjust going to put an arrow outside of it, LJ or -- 18 BY MR. DAOUDI:
19 yeah, Leo's Jewelry. 19 Q. As to what you see in this -- does this jewelry store
20 A. Uh-huh. 20 give you adequate vision to see the Chase Bank across
21 Q. Is that correct? 21 the street through your front windows?
22 A. Yes. 22 A. Yes.
23 Q. Would you agree with that? 23 Q. Do you -- can I see those? Do you see that's the --
24 A. Yes. 24 this is Exhibit 3. Do you see it's the Chase Bank we
25 Q. All right. 25 put the arrow on; is that correct?
Page 22 Page 24
1 MARKED FOR IDENTIFICATION: 1 A. Yes.
2 DEPOSITION EXHIBITS 1-7 2 Q. And you said you bank there, correct?
3 9:28 a.m. 3 A. Yes.
4 BY MR. DAOUDI: 4 Q. And do you ever use the drive-through lane?
5 Q. Mr. Zuckerman, I would like you to look at these four 5 A. Ido not.
6 exhibits, and do these capture perspective from inside 6 Q. Okay. Have you gone through that or exited from the
7 your store outside onto -- facing Michigan Avenue? 7 bank through that?
8 A. They do, yes. 8 I have.
9 Q. Okay. This first one, Exhibit 4, these are the 9 Okay. Do you see off to the right of the building
10 windows you're talking about in the front? 10 there's another like a cover and three lanes looking
11 A. Part of them. 11 like they're going underneath it?
12 Q. Part of them, okay. And do you keep them clean, the 12 A. Yes.
13 windows? 13 Q. Is that the drive-through -- or exit?
14 A. We have them professionally cleaned every three weeks. 14 A. Yes, yes.
15 Q. And in the meantime, if something happens where they 15 Q. Or the -- what do you call those, those tellers, that
16 get more dirty than normal, do you clean them 16 are the -- that you can go -- the teller by your car
17 yourselves or -- 17 through your car; is that right?
18  A. They never get that dirty. 18 A. Yes.
19 Q. Okay. And Exhibit 5, is that another picture 19 Q. Okay. I want to put another arrow just below it.
20 depicting those windows from inside your store? 20 This is the drive-through.
21 A. Uh-huh. 21 MR. ROSATI: Objection, leading the witness
22 COURT REPORTER: Is that yes? 22 all the way through this.
23 A. Yes. 23 MR. MARZANO: I will join the objection.
24 BY MR. DAOUDL: 24 BY MR. DAOUDI:
25 Q. Exhibit 6, the same thing, a little more focused? 25 Q. Well, is that a drive-through lane?
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Page 25 Page 27
1 A. Yes. 1 MR. MARZANO: Join.
2 Q. Is that the exit -- one of the exits out of the 2 A. There has never been any signage.
3 parking lot from the bank? 3 BY MR. DAOUDI:
4 A. Yes. 4 Q. Okay. Has that been the same case since -- let's go
5 MR. ROSATI: Same objection. 5 back to the year 2000. Since 2000 to the present, has
6 MR. MARZANO: Join. 6 that been the same?
7 BY MR. DAOUDI: 7 A. Yes.
8 Q. Okay. When you -- when you -- since 2000 to the 8 Q. Does that still go on today, if you know?
9 present, is it your knowledge that Michigan Avenue has 9 MR. MARZANO: Objection, irrelevant.
10 always been a one way going westbound? 10 BY MR. DAOUDI:
11 A. Yes. 11 Q. Okay. You can go ahead and answer.
12 Q. And I'm talking about the Michigan Avenue area that's 12 A. Yes.
13 depicted in Exhibit 3 and Exhibit 2 that separates 13 Q. Since 2000, the year 2000, have you witnessed vehicles
14 your building from the Chase Bank, is that -- is that 14 turn the wrong way onto Michigan Avenue as they exit
15 accurate? 15 out of that Chase Bank parking lot through the
16 A. Yes. 16 drive-through?
17 Q. Knowing that Michigan Avenue is a one-way street 17 A. Yes.
18 westbound, and based on your observations, can you 18 MR. MARZANO: Before -- I guess now after
19 describe for me if people coming out of that Chase 19 the answer, I'm going to place an objection and,
20 Bank exit lot that came through the -- through that 20 Counsel, as to relevance, I will explain it to you.
21 drive-through that we marked, onto Michigan Avenue, 21 Anything beyond 2000 -- or June 23rd of 2003 as far as
22 have any signage or anything similar warning of the 22 I'm concerned is irrelevant. Whether to continue to
23 one-way nature of Michigan Avenue? 23 keep interjecting and chopping up your record here,
24 MR. ROSATI: Object to foundation. 24 would you mind if I just have a continuing objection
25 MR. MARZANO: I'm going to join as well as 25 as to relevance as to anything that happened the day
Page 26 Page 28
1 relevance. 1 after the incident forward in time because you keep --
2 BY MR. DAOUDI: 2 MR. DAOUDI: After the incident?
3 Q. Okay. Do you understand the question? I can repeat 3 MR. MARZANO: Correct.
4 it, if you like? 4 MR. DAOUDI: And forward. That's from 2003
5 A. Repeatit. 5 to the present?
6 Q. Okay. Knowing that Michigan Avenue is a one-way 6 MR. MARZANO: Correct. Well, from June
7 street going west and based on your experience and 7 27th -- well, I think it would be June 28th of 2003 to
8 observations, can you describe for me if you -- if 8 the present because --
9 people coming out of the Chase Bank parking lot onto 9 MR. DAOUDI: Yeah, I was talking about
10 Michigan Avenue using that exit that we're talking 10 before. Didn't I say --
11 about with the drive-through have any signage or 11 MR. MARZANO: You keep saying 2000 to the
12 anything similar warning of the one-way nature of 12 present, which takes us until this morning.
13 Michigan Avenue? 13 MR. DAOUDI: Yeah, yeah. Okay. Let me
14 MR. ROSATI: Same objection, also calls for 14 take -- I do, you're right. Okay. I will give you
15 speculation regarding all these people. 15 that, yeah, if you want a running objection from the
16 MR. MARZANO: I will join in all three. 16 day after --
17 MR. KIM: I will join. 17 MR. MARZANO: Anything that happened after
18 A. There is no signage. 18 the accident forward. How's that?
19 BY MR. DAOUDI: 19 MR. DAOUDI: That's fine.
20 Q. Sothere's no -- okay. Do you -- when you're exiting 20 MR. MARZANO: Okay.
21 onto Michigan Avenue coming through that drive-through 21 MR. DAOUDI: That's fine.
22 exit, have you ever seen signage or any type of 22 MR. MARZANO: For that reason, I won't keep
23 warning that describes the one-way nature of Michigan 23 objecting.
24 Avenue before you go onto it? 24 MR. DAOUDI: But I'm not going to agree
25 MR. ROSATI: Object to the form. 25 that it's not relevant. I'm just going to agree that

Pages 25 to 28

7/ SIENENSTOCK APPX 76

NATIONWIDE COURT REPORTING & VIDEQ

www.bienenstock.com

Wd 2€:2T'S 6T02/0€/8 DSIN Ad AIAIFOTY


MSD4LAW04
Highlight

MSD4LAW04
Highlight

MSD4LAW04
Highlight


DAVID ZUCKERMAN
June 16, 2016

Page 29 Page 31
1 you have an objection. 1 A. No.
2 MR. MARZANO: A continuing objection. 2 MR. MARZANO: I will rely on my previous
3 MR. DAOUDI: Yeah, a continuing objection. 3 objection.
4 MR. MARZANO: And I won't keep objecting 4 MR. DAOUDI: All right.
5 every time you ask a question. 5 A. No.
6 MR. DAOUDI: That's fine. 6 BY MR. DAOUDI:
7 MR. MARZANO: Thank you. 7 Q. Okay. Do you -- when you observe this type of
8 BY MR. DAOUDI: 8 frequency, it's mainly from inside your Leo's Jewelry
9 Q. When you -- how -- since 2000 through the present, 9 Store?
10 have you witnessed those -- that action of people 10 A. Yes.
11 turning the wrong way onto Michigan Avenue from that 11 Q. And do you discuss what you observe with other
12 Chase Bank parking lot exit? 12 coworkers?
13 A. Yes. 13 A. Yes.
14 Q. How about even before 2000, the year 2000, was it 14 Q. Do you -- when you discuss it, are other coworkers
15 going on before that? 15 watching what you see also?
16 A. Yes. 16 A. Yes.
17 Q. Let's just -- since the year 2000 to the present, does 17 MR. MARZANO: Objection, speculation.
18 that happen, based on your observation, weekly or 18 BY MR. DAOUDI:
19 daily or monthly? 19 Q. While they're standing next to you when you are seeing
20 MR. ROSATI: Object to form and foundation. 20 the car turn -- a car turn left or turn the wrong way
21 MR. MARZANO: Join. 21 on Michigan Avenue out of Chase?
22 A. Yes. 22 A. Yes.
23 BY MR. DAOUDI: 23 Q. Do you -- what kind of reaction do you have with you
24 Q. Which one is more accurate or more -- more? 24 and your coworkers after seeing that?
25 A. Almost daily. 25 MR. ROSATI: Object to the form of the
Page 30 Page 32
1 Q. Okay. So multiple times weekly it happens? 1 question.
2 A. Yes. 2 MR. MARZANO: Join.
3 Q. And you witness this? 3 A. It's--it's a -- it's exasperating, it's scary.
4 A. Ido, yes. 4 BY MR. DAOUDI:
5 Q. Do you -- when you witness it are you usually inside 5 Q. And how long -- have you felt those type of feelings
6 your Leo's Jewelry Store? 6 since -- at least since the year 2000 through the
7 A. Yes. 7 present of watching what's happening across the street
8 Q. Have you ever witnessed it outside of your Leo's 8 with the Chase Bank exit?
9 Jewelry Store? 9 A. Yes.
10 A. Yes. 10 Q. When -- have you ever -- have you ever reported what
11 Q. When you were outside of your store, where were you 11 you observe as something scary, cars turning the wrong
12 when you witnessed it? 12 way onto Michigan Avenue from the Chase Bank lot, to
13 A. Right out in front of my store. 13 Chase Bank?
14 Q. On the sidewalk? 14 A. I have, yes.
15 A. On the sidewalk. 15 MR. MARZANO: Again, I'm going to place an
16 Q. When you are in the Chase Bank parking lot or the 16 objection as to any questions pertaining to anything
17 Chase Bank at all on foot or in the car, have you ever 17 that happened after the incident at issue in this
18 witnessed it from that perspective, people leaving the 18 matter, and since you're using the word Chase Bank,
19 parking lot and turning the wrong way, if you recall? 19 I'm going to presume you're asking questions after the
20 MR. MARZANO: I'm going to just object to 20 date of the incident?
21 the form of the question as well as the question being 21 MR. DAOUDI: Well, I'm using -- okay.
22 vague and ambiguous since there's no time limit as to 22 Well, I've been trying -- I mean, usually just because
23 what your question pertains to. 23 it's a defendant in this case, but I'll say just the
24 BY MR. DAOUDI: 24 bank then.
25 Q. Since 2000. 25 MR. MARZANO: Okay. Well, anything that
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1 pertains to any questions after the incident I'm going 1 the first time?
2 to object to as irrelevant, and if there is no time 2 A. Iknow thatI --I either called the bank or I walked
3 limitation, rather than keep interrupting you, I'm 3 in and told them, the manager at that time, and I also
4 going to object to the question as being vague and 4 called the police department.
5 ambiguous as to the form of the question. Go ahead, 5 Q. And what was the essence of your conversation with the
6 and I apologize to interrupt you. 6 bank?
7 MR. DAOUDI: No problem. 7 A. They said they would report it to their higher
8 MR. ROSATI: Join in the objection. 8 command.
9 BY MR. DAOUDI: 9 MR. MARZANO: I'm going to object as to
10 Q. Do you remember the question? 10 hearsay.
11 MR. ROSATI: I don't remember the question. 11 BY MR. DAOUDI:
12 BY MR. DAOUDI: 12 Q. What did you --
13 Q. Go ahead. 13 MR. MARZANO: Hearsay.
14 MR. ROSATI: I object. 14 BY MR. DAOUDI:
15 A. Repeat it again? 15 Q. What did you -- what did you -- I'm talking about the
16 BY MR. DAOUDI: 16 essence of what you actually communicate to them. Did
17 Q. Would you -- I kind of forgot. 17 you say I'm Mr. Zuckerman from across the street and
18 MR. ROSATI: I'm 63-years old. 18 that type of --
19 MR. DAOUDI: About the reporting to the 19 MR. ROSATI: Leading.
20 bank. 20 A. I told them that they need to put a sign outside of
21 MR. ROSATI: But he can remember it. 21 their building because someone is going to get into a
22 BY MR. DAOUDI: 22 severe accident.
23 Q. Have you reported it to an employee of the bank? 23 BY MR. DAOUDI:
24 A. Yes. 24 Q. What did you mean, get into a severe accident? What
25 Q. Okay. Was -- do you remember the -- when you reported 25 did you think was going to happen?
Page 34 Page 36
1 it, do you remember the year that you reported it? 1 A. When people are going the wrong way and there's going
2 A. My latest reporting was probably a year ago up until 2 to be a head-on collision on Michigan Avenue.
3 five years ago in between. 3 Q. And what was the response, if you recall, from the
4 Q. So your first reporting was maybe about five years 4 bank employee the first time you reported it?
5 ago? 5 MR. MARZANO: Objection, hearsay.
6 A. No, my first reporting was years ago. 6 Go ahead and answer.
7 Q. Okay. Years before or after the year 2000? 7 A. They said they would report it.
8 A. Before. 8 BY MR. DAOUDI:
9 Q. Do you remember the bank, the name of the bank that 9 Q. That's what they told you?
10 was there when you reported it? If you don't recall, 10 A. Yes.
11 that's okay. 11 Q. When they said report it, did that mean they were
12 A. Idon'trecall. 12 going to report -- did they say where they were going
13 Q. Do you remember if it was a bank? 13 to report it to?
14 A. It's always been a bank. 14 MR. MARZANO: Same objection.
15 Q. When you reported it the first time before the year 15 A. No.
16 2000, did you -- were you a member of that bank at 16 BY MR. DAOUDI:
17 that time, do you recall? 17 Q. Okay. You also said you went to the police station
18 A. Yes. 18 and made a report; is that correct?
19 Q. And do you remember the person or individual or how 19 MR. ROSATI: Objection, that's not what he
20 did you -- well, let's back up. 20 said.
21 How did you report it the first time, did 21 A. I called the police station.
22 you go in or did you make a phone call or did you 22 BY MR. DAOUDI:
23 write a letter, I mean, how did you -- do you recall? 23 Q. Okay. When you called the police station, did you say
24 A. Idon'trecall. 24 the same thing essentially to the police station?
25 Q. Okay. Do you -- what do you recall about reporting it 25 A. Yes.
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1 Q. What was their response to you? 1 Q. One more or just the first time?
2 A. They will look into it. 2 A. Ican'tbe sure of it.
3 Q. Okay. And to your knowledge, was anything ever done? 3 Q. Okay. Do you remember any of the names of the people
4 MR. ROSATI: Foundation. 4 that you reported the problem to as you saw it to --
5 MR. DAOUDI: His knowledge. 5 from the Chase Bank?
6 MR. MARZANO: Join. 6 A. Only one.
7 A. No. 7 Q. Who's that?
8 BY MR. DAOUDI: 8 A. Jeffrey McKelvey.
9 Q. From your observations, was anything ever done? 9 Q. McKelvey?
10 A. No. 10 A. McKelvey, K-e-l-v-e-y -- v-e-y, right.
11 MR. ROSATI: Same objection. 11 Q. V-ey?
12 MR. MARZANO: Join. 12 A. Yes.
13 BY MR. DAOUDI: 13 MR. ROSATI: McKelvey or?
14 Q. And after that reporting, cars still kept turning the 14 THE WITNESS: McKelvey.
15 wrong way onto Michigan Avenue weekly or daily almost? 15 MR. ROSATI: M-c?
16 A. Yes. 16 THE WITNESS: M-c, then capital
17 MR. ROSATI: 1t's leading. 17 K-e-l-v-e-y.
18 MR. MARZANO: Join. 18 MR. ROSATI: Thank you.
19 BY MR. DAOUDI: 19 BY MR. DAOUDI:
20 Q. Your first reporting, was it in the 1990s? You said 20 Q. Do you remember the year that you reported it to Mr.
21 it was before the year 2000, correct? 21 McKelvey?
22 MR. ROSATI: It's leading again. 22 A. Maybe three or four years ago.
23 A. I would say yes to that, I would say yes to that. 23 MR. MARZANO: I will just place an
24 BY MR. DAOUDI: 24 objection on the record as to the relevance of any
25 Q. So your first -- so your first -- the date of your 25 testimony regarding any statements made to or from
Page 38 Page 40
1 first report was in the years of the 1990s; is that 1 Chase Bank after the date of the incident, including
2 correct? 2 Mr. McKelvey.
3 MR. ROSATI: Leading. 3 BY MR. DAOUDI:
4 BY MR. DAOUDI: 4 Q. What you reported to Mr. McKelvey three to four years
5 Q. Well, in the 1990s, was it the first time you reported 5 ago approximately, was that the same complaint you had
6 it? 6 each and every time before that?
7 MR. ROSATI: Same. 7 MR. MARZANO: Same objection.
8 MR. MARZANO: Join. 8 A. Yes.
9 A. Ican't be sure of that. 9 BY MR. DAOUDI:
10 BY MR. DAOUDI: 10 Q. Did Mr. McKelvey say to you that he had knowledge of
11 Q. Okay. How many times do you recall that you reported 11 that problem before you reported it to him?
12 this incident -- or this problem to Chase Bank? 12 MR. MARZANO: Object -- two objections this
13 MR. MARZANO: Objection, vague and 13 time. This time I'm objecting to irrelevance and
14 irrelevant. 14 hearsay.
15 A. Three or four times. 15 MR. ROSATI: Join.
16 BY MR. DAOUDI: 16 A. No.
17 Q. That's through the present date? 17 BY MR. DAOUDI:
18 A. Yes. 18 Q. Did he describe -- did he -- what did he say to you?
19 Q. Since -- between the first time you reported it to the 19 MR. MARZANO: Objection, hearsay and
20 year 2003, how many times do you think you reported it 20 relevance.
21 to Chase Bank of those five times? 21 MR. ROSATI: Join.
22 A. From the year 2000? 22 A. He said he would report it.
23 Q. From the first time you reported it until the year 23 BY MR. DAOUDI:
24 2003, if you recall? 24 Q. Did you follow up with Mr. McKelvey or did Mr.
25 A. At least once. 25 McKelvey follow up with you afterwards?
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1 MR. MARZANO: Same objections. 1 Q. And from -- how long did you observe us before you
2 A. I've talked to him about it more than a few times. 2 came out of your jewelry store?
3 BY MR. DAOUDI: 3 A. Maybe two minutes.
4 Q. Mr. McKelvey, to your knowledge, what was his title at 4 Q. What did you observe us doing?
5 the bank at that time? 5 A. Well, I noticed that you looked professional and we
6 MR. MARZANO: Okay. Rather than keep 6 don't see professional people standing on the street
7 bouncing in every question, can I just have a 7 over there unless they're there to do a purpose, and I
8 continuing objection as to relevance as to any 8 said to myself, I hope they're there to take care of
9 questions you ask about Mr. McKelvey? 9 that problem with turns, and I came out of the store
10 MR. DAOUDI: Again, yes, but I'm not 10 and I walked across the street to you, and I said I
11 agreeing to the -- 11 hope you're here to fix that one way, to put the signs
12 MR. MARZANO: I understand. We'll work it 12 up.
13 out. 13 Q. You're talking about the signs for the people leaving
14 MR. DAOUDI: -- substance. 14 the bank parking lot?
15 That's right. 15 A. Yes.
16  A. He was a branch manager and was my -- actually he set 16 Q. The one where this arrow is pointing to?
17 up all our new accounts at the bank for us. 17 A. Yes.
18  BY MR. DAOUDI: 18 Q. In Exhibit 3? Okay.
19 Q. Okay. 19 A. Yes.
20 A. He was my contact at the bank basically. 20 Q. So you approached the three of us on the other side of
21 Q. Did you -- besides that one time calling the police 21 the street?
22 station, did you call the police station any other 22 A. Yes.
23 time reporting the same problem? 23 Q. And you came across the one-way street?
24 A. I think just once. 24 A. That's correct.
25 Q. And the name of the police station you called, was it 25 Q. Did you -- the person, the other gentleman next to us,
Page 42 Page 44
1 the City of Wayne Police Department? 1 if I told you his name was Tim Robbins, would that
2 A. City of Wayne Police Department, yes. 2 ring -- you know, jog your memory?
3 Q. If you recall, do you know who you spoke to when you 3 A. Yes.
4 called the first time? 4 Q. Did -- did you hand over anything or give anything to
5 A. No. 5 Tim Robbins or myself in terms of like business card?
6 Q. Iwould like to go back into the time line as to how 6 A. Just a business card.
7 we first met, okay? 7 Q. Is this what Exhibit 1 is?
8 A. Uh-huh. 8 A. Yes.
9 Q. Isthatayes? 9 Q. A copy of your business card?
10 A. That's -- yes. 10 A. Yes.
11 Q. Okay. Let's -- just a moment. Let me ask you this. 11 Q. Okay. What did you -- is there anything else that you
12 When you -- when you first saw me, where were you? 12 recall that you said to us besides what you've just
13 A. I wasin my business. 13 testified to?
14 Q. Where was I? 14 MR. MARZANO: Object to hearsay.
15 A. You were standing across the street in front of my 15 MR. ROSATI: Join.
16 building along with this young lady. 16 BY MR. DAOUDI:
17 Q. Who's sitting next to me, Renee? 17 Q. Let me ask. What he said to us is what I asked.
18 A. Renee. 18 MR. ROSATI: Same objection.
19 Q. Okay. 19 MR. MARZANO: Join.
20 A. And another man. 20 A. Idon't remember.
21 Q. Where -- were you standing on your side of Michigan 21 BY MR. DAOUDI:
22 Avenue or on the Chase Bank side? 22 Q. Have you ever met prior to that meeting -- or not
23 A. On the Chase Bank side. 23 meeting. Prior to you coming out and introducing
24 Q. And you could see us clearly? 24 yourself, have you ever met any one of us --
25 A. I could see you clearly. 25 A. No.
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1 Q. -- the three -- those three people before? 1 Q. The pictures that were taken from your store, do you
2 A. No. 2 know who took them?
3 Q. And how long were you out there with us after you came 3 A. No, Idon't.
4 out and introduced yourself? 4 Q. These pictures, Exhibits 4 through 7, are these
5 A. Five minutes. 5 accurate depictions of inside your store as of the
6 Q. And then where did you go after that, did you return 6 recent day?
7 back -- 7 A. Yes.
8 A. Ithought I returned back to my store. 8 Q. Isthe layout of the -- from the inside of your store
9 Q. Okay. Since then, have you and I ever seen each 9 in these pictures, is that the same as it would have
10 other -- 10 been in the year 2000 with the windows?
11 A. No. 11 A. Yes.
12 Q. -- until now? 12 MR. MARZANO: Objection, irrelevant.
13 Until now? 13 BY MR. DAOUDI:
14 A. No. 14 Q. And those same windows are the same perspective you
15 Q. Since then have you ever seen Tim Robbins, Mr. 15 would have on Michigan Avenue and Chase Bank is the
16 Robbins? 16 same in the year 2000 as it would be in 2001?
17 A. No. 17 A. Yes.
18 Since then has anybody from my office that I retained 18 Q. And 2002?
19 come to see you to meet with you? 19 A. Yes.
20 A. No. 20 Q. And 2003?
21 Q. Does Mr. Ogg, O-g-g? 21 A. Yes.
22 A. There was a... 22 Q. Andsoon?
23 Q. Investigator? 23 A. Yes.
24 A. Investigator, yes, he called me. 24 Q. If -- you're a business owner -- excuse me, since --
25 Q. Did he say he was from my office or was that maybe he 25 for 60 years you say you've been a partner with Leo's
Page 46 Page 48
1 didn't make himself clear? I'm not sure. 1 Jewelers for 60 years, correct?
2 MR. MARZANO: Objection, leading. 2 A. Yes.
3 MR. ROSATI: Join. 3 Q. Prior to that did you own businesses at all, any
4 A. 1 think he did say he was retained by your office -- 4 private businesses?
5 BY MR. DAOUDI: 5 MR. MARZANO: Objection, irrelevant.
6 Q. Okay. 6 A. No.
7 A. --1Ithink. 7 BY MR. DAOUDI:
8 Q. All right. 8 Q. Okay. For the 60 years as the owner of a business, do
9 A. I'm not sure. 9 you try to make and believe that safety for your --
10 Q. So how many -- did you meet him one time or more than 10 for people who come around your business is hecessary?
11 once? 11 MR. ROSATI: Foundation.
12 MR. MARZANO: Objection, leading. 12 MR. MARZANO: Join.
13 MR. ROSATI: Join. 13 BY MR. DAOUDI:
14 A. Did you say meet? 14 Q. Their safety, do you like -- it should be safe when
15 BY MR. DAOUDI: 15 they come to your store?
16 Q. How many -- did you meet him, did you ever meet with 16 A. Absolutely, yes.
17 him? 17 MR. ROSATI: Leading, form and foundation.
18 A. You know, I think he did come to my office, yes. 18 MR. MARZANO: Join.
19 Q. Did you -- how many times did you meet with him? 19 BY MR. DAOUDI:
20 A. One time. 20 Q. When -- as a business owner of 60 years and you see
21 Q. Okay. Have you -- has anybody else met with you 21 what the -- as you testified, the lack of signage on
22 besides Mr. Ogg? 22 the exit from the Chase Bank, if you were the business
23 A. No. 23 owner of Chase Bank for 60 years, would you have done
24 Q. Has Renee ever been to your store that you recall? 24 something about putting signage?
25 A. Idon'trecall. 25 MR. MARZANO: Before you answer, sir, we
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1 have some objections to place on the record. First 1 you've been a partner since age 15?
2 I'm going to place an objection on the record as to 2 A. 151/2,
3 relevance, second as to foundation and third as to 3 Q. Good for you.
4 form. 4 A. That was when my father died.
5 MR. ROSATI: Join. 5 Q. Okay. And your business has been in the City of Wayne
6 BY MR. DAOUDI: 6 for how long?
7 Q. So being a business owner in the City of Wayne for 60 7 A. We started in the City of Wayne in 1940.
8 years, if you were the owner of that building and 8 Q. 1940, okay. At any time while your business has been
9 business across the street for those same years, would 9 in the City of Wayne and you've been an employee there
10 you have put up signs for the -- warning people who 10 have you ever appeared in any City of Wayne city
11 were exiting the Chase Bank lot of that driveway that 11 council meeting for any reason?
12 there was a one -- Michigan Avenue is one way going 12 A. I've been to -- yes.
13 west? 13 Q. Okay. And you testified earlier that with respect to
14 MR. MARZANO: Same objections. 14 your complaints you've made about the parking lot, and
15 A. Yes. 15 I'm only interested up until 2003 and specifically
16 MR. ROSATI: Join. 16 June 27th of 2003. Have you ever made a complaint to
17 BY MR. DAOUDI: 17 any city, state, county official about -- other than
18 Q. Would you have done that before the year 2000? 18 the police officer you testified to about that
19 MR. MARZANO: Same objection. 19 particular parking lot and the signage issue?
20 MR. ROSATI: Join. 20 A. I'm notsure.
21 A. Yes. 21 Q. Okay. And when you say you're not sure, does that
22 BY MR. DAOUDI: 22 mean you may have done something beyond that date or
23 Q. Would you have done that before the year 2003? 23 you just don't remember if you ever made a complaint
24 A. Yes. 24 or not?
25 MR. MARZANO: Same objections as to really 25 A. Iknow I never made a formal complaint.
Page 50 Page 52
1 it's the same question. 1 Q. Okay. And you've appeared at city council meetings
2 MR. ROSATI: Join and asked and answered, I 2 for other business-related purposes, I presume,
3 suppose. 3 correct?
4 MR. MARZANO: Yes, I will join in that too. 4 A. Only.
5 MR. DAOUDI: Give me just a minute. We 5 Q. Okay. And that's with complaints you had about other
6 will take a break. 6 issues in the city or was it complimenting the city?
7 VIDEO TECHNICIAN: The time is now 10:04 7 A. No, it was for building expansion, signage.
8 a.m. We are off the record. 8 Q. Okay. Does your business have any sign saying that
9 (Recess taken at 10:04 a.m.) 9 Wayne is a one-way road in the front there?
10 (Back on the record at 10:08 a.m.) 10 A. There's no need to have that on there.
11 VIDEO TECHNICIAN: The time is now 10:08 11 Q. Ijustasked if it does or not?
12 a.m. We are back on the record. 12 A. No.
13 MR. DAOUDI: I had a chance to take a 13 Q. Okay. Have you made any complaints prior to June
14 minute and I thank you for your time and I'm done with 14 27th, 2003 to any other business owners on Michigan
15 the deposition. 15 Avenue in the area where your business is located
16 EXAMINATION 16 about signage on their property?
17 BY MR. MARZANO: 17 A. No.
18 Q. Mr. Zuckerman, my name is Bob Marzano, I represent the 18 Q. Okay. Do you have any training or expertise in the
19 two Chase defendants in this lawsuit and I have some 19 field of warning signs or warning devices?
20 questions for you this morning as well. Going back, a 20 A. No.
21 little bit of your background information you 21 Q. Okay. Do you have any training or experience in the
22 provided, you testified earlier you've been a partner 22 field of engineering at all?
23 for 60 years in the business? 23 A. No.
24 A. Yes. 24 Q. Okay. How about visual acuity, meaning how people see
25 Q. And based upon your date of birth, that would mean 25 things?
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1 A. No. 1 A. No.
2 Q. Okay. Were you at work on June 27th of 2003? 2 Q. Okay.
3 A. Probably. 3 A, 45days.
4 Q. Okay. Did you witness the incident that happened that 4 Q Andwhen you say you're recording, you have
5 we're here for today? 5 surveillance cameras outside of your business,
6 A. Idon't know about the incident. 6 correct?
7 Q. Okay. So am I correct in saying to the ladies and 7 A. Yes.
8 gentlemen of the jury you didn't see the accident 8 Q. And that's for security purposes, correct?
9 happen; is that correct? 9 A. Yes.
10 A. That's correct. 10 Q. Okay. When did you first start banking at whether it
11 Q. And you didn't see anything that happened after the 11 be National Bank of Detroit or Chase Bank or whatever
12 accident as far as an investigation or any that would 12 it was, do you recall?
13 have transpired? 13 A. Well, I can tell you we started -- well, I mean, we've
14 A. No. 14 always been with -- started with National Bank of
15 Q. Okay. Did you ever speak with anyone involved in the 15 Detroit back in the early -- late '50s, middle '50s,
16 accident in this matter? 16 yes.
17 A. No. 17 Q. And you've been a continuous customer since then?
18 Q. Okay. My understanding is that you testified that you 18 A. Off and on.
19 believe you may have made one complaint to whatever 19 Q. Okay. Have you ever turned the wrong way out of that
20 version of Chase Bank was present before 2003; is that 20 bank onto Michigan Avenue?
21 correct? 21 A. No.
22 A. Before 2003? 22 Q. Okay. Are you aware -- back in June of 2003 is the
23 Q. Correct, specifically before June 27th, 2003. 23 time period I'm interested in. My question is going
24 A. Yes, I would say yes. 24 to pertain to any obstructions that would have been
25 Q. Okay. Do you remember the name of the person you 25 present to one exiting Bank One -- at the time, I will
Page 54 Page 56
1 spoke with at that time? 1 just let you know it was Bank One, exiting Bank One
2 A. No. 2 onto Michigan Avenue, anything that would have blocked
3 Q. Okay. Was it a male or a female, if you recall? 3 the view of traffic that would have been approaching
4 A. Male. 4 or the street or anything like that?
5 Q. Okay. And do you know that person's job title by any 5 A. No, I don't, I'm not -- no.
6 chance? 6 Q. No. Okay. Thank you. I presume, but I want to make
7 A. No. 7 sure, you don't have any training in the field of law;
8 Q. Okay. If you hear a little bit of gap in my 8 is that correct?
9 questioning, you've been asked a lot of the questions 9 A. I'm not-- no.
10 I was going to ask you, so I may just take a little 10 Q. Okay. As we sit here right now, do you -- would you
11 time when I keep asking you the same questions. Have 11 agree with me that any information you have regarding
12 you ever taken any pictures of the bank at issue in 12 the accident that we're here for today has come from
13 this matter any time up to June 27th of 2003? 13 someone else telling you about the accident?
14 A. Have I ever taken any pictures of the bank? 14 A. Yes.
15 Q. The bank property, I mean, whether you're coming out 15 Q. Okay. And that would have been either Mr. Daoudi, the
16 of the bank or going into the bank? 16 plaintiff attorney, or someone associated with his
17 A. No. 17 office; is that correct?
18 Q. Okay. Have you ever taken any videos prior -- up to 18 MR. DAOUDI: Objection, it -- facts not in
19 June 27th of 2003 of any cars coming in or out of the 19 evidence. Are you talking -- my line of
20 bank? 20 questioning --
21 A. I take them on a daily basis. 21 MR. MARZANO: I'm asking --
22 Q. Okay. And do you still have any of those videos? 22 MR. DAOUDI: But I didn't talk about the
23 A. If they're still on my recording. 23 accident, I didn't talk about the accident at all.
24 Q. Okay. Would your recording go back to June 27th of 24 MR. MARZANO: That's what I'm asking him
25 2003? 25 though. Let him testify to it, not you, no offense
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1 but -- 1 A. Yes.
2 MR. DAOUDI: No, I'm saying your question 2 Q. Okay. Do you know whether a transcript has ever been
3 is about what I questioned him about, which I never 3 created of that conversation?
4 did, so your question lacks foundation is what I'm 4 A. No, Idon't.
5 saying. 5 Q. Were you ever given a copy of the recording of your
6 BY MR. MARZANO: 6 conversation?
7 Q. Go ahead. Do you remember my question? 7 A. No.
8 A. Ido. 8 Q. What questions were you asked? Again, we didn't tell
9 Q. Okay. 9 you at the beginning. If there's a question I ask
10 A. The first and only time I learned about this accident 10 that you don't remember, it is okay to say I don't
11 was when I first met the three of them, and I believe 11 remember.
12 Mr. Robbins, Tim Robbins, I think it is, mentioned 12 A. Okay. Well, it was how long have I been there, you
13 that he was -- that it was about an accident. 13 know, basically just a factual.
14 Q. Did he give you any further details about the 14 Q. How long did that meeting last?
15 accident? 15 A. I'm going to guess at 20 minutes.
16 A. Al I know is it was a mother and a son, I think. 16 Q. Okay. And was there anyone present at the meeting
17 Q. Okay. 17 other than you and Mr. Ogg?
18 A. I think. 18 A. No, just -- no.
19 Q. Allright. And what was your understanding of what 19 Q. Did he show you any documents at all?
20 happened, if you know? 20 A. No.
21 A. Idon't know. 21 Q. Okay. Did -- have you reviewed any documents other
22 Q. Okay. When you saw Mr. Robbins, Mr. Daoudi and 22 than what we've just placed -- been placed before you
23 whoever else was present the first time you met them 23 today at today's deposition?
24 or the only time you met them, as you said, where were 24 A. No.
25 they? Were they on the Chase property? 25 Q. I'mjust going to look over my notes here and --
Page 58 Page 60
1 A. No, they were on -- they were standing across the 1 A. Sure.
2 street almost directly in front of my store. They 2 Q. --Ithink I may have asked all the questions I want
3 were east of the driveway of the exiting -- of the -- 3 to ask.
4 of Chase Bank. 4 Have you provided any statements in writing
5 Q. So they were on the Chase Bank side of the street, 5 whatsoever relative to this lawsuit filed by Mr.
6 correct? 6 Scola?
7 A. They were on the Chase side Bank, yes -- side, yes. 7 A. No.
8 Q. Have you spoken on the telephone with anyone from Mr. 8 Q. Okay. Do you know what exit the driver of the vehicle
9 Daoudi's office since first meeting them, whether it 9 involved in the accident that we're here for today
10 be Mr. Daoudi, I presume his associate, Renee, or 10 used at Chase Bank, then Bank One, on the date of the
11 anyone else for that matter? 11 incident?
12 A. I only spoke with Renee and when she told me that we 12 A. Would you repeat that, please?
13 were having a meeting here. 13 Q. Sure, that was kind of a convoluted question, I
14 Q. Anything else you talked about? 14 apologize. Do you know what exit coming out of then
15 A. Nothing else. 15 Bank One the driver of the vehicle that was
16 Q. Okay. And you said there was a gentleman that came 16 involved -- that was involved in the accident that
17 out to your place of business that you met with? 17 we're here for today used?
18 A. It was Mr. Ogg. 18 A. What exit?
19 Q. Mr. Ogg, okay. And what is it that -- did Mr. Ogg 19 Q. Yes.
20 ask -- did he ask you questions? 20 A. It's a common exit.
21 A. Yes. 21 Q. Well, I'm asking if you know because there's more than
22 Q. Okay. Did he have a tape recorder with him? 22 one exit out of that bank, correct?
23 A. Yes. 23 A. Right.
24 Q. Okay. And did he tell you he was going to be 24 Q. Infact --
25 recording your conversation? 25 A. No, I do not know what exit that -- I have no
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Page 61 Page 63
1 knowledge of that. 1 normally?
2 Q. So it could have been the drive-through exit, it could 2 A. I'm usually -- a lot of times I'm in my office but a
3 have been the parking lot, at one of the two parking 3 lot of times I'm out on the floor and I basically have
4 lot exits as well, correct? 4 a good view of what's going on on the outside.
5 A. Correct. 5 Q. Do you do sales?
6 Q. You just don't know? 6 A. Ido.
7 A. Idon't know. 7 Q. Are you the top salesman at Leo's or is someone else
8 MR. MARZANO: Okay. Thank you, sir. Those 8 better than you?
9 are all the questions I have for now. 9 A. All these young kids are much better.
10 EXAMINATION 10 Q. They have more energy than we do, I suppose. You said
11 BY MR. KIM: 11 you had an office inside the premises?
12 Q. Hi, Mr. Zuckerman, James Kim for Estate of Brown. 12 A. Yes.
13 Just one question for you. 13 Q. Where is that office located?
14 I just wanted to be clear that all the 14 A. In the center.
15 knowledge that you have about this accident was 15 Q. In the center of it?
16 through Mr. Daoudi's office; is that correct? 16 A. Not -- well, excuse me. It's -- it's -- I can show
17 MR. DAOUDI: Objection. 17 you on this picture.
18 A. No. 18 Q. Iwas going to ask you about those pictures in a
19 BY MR. KIM: 19 minute.
20 Q. Was there any other source of knowledge for this 20 A. Okay. It would be right here.
21 accident besides what we talked about today? 21 Q. Okay. What exhibit is that? Would you tell us for
22 A. From Mr. Robbins. 22 the record? Do you see a number on the bottom there?
23 Q. Mr. Robbins, okay, who was standing with Mr. Daoudi on 23 A. Isthat4?
24 the day that you first met them? 24 Q. I think that's 4, right?
25 A. Correct. 25 COURT REPORTER: If you can read my
Page 62 Page 64
1 MR. KIM: Thank you. 1 handwriting. That's a 4.
2 EXAMINATION 2 BY MR. ROSATI:
3 BY MR. ROSATI: 3 Q. Can I see that for a minute?
4 Q. Mr. Zuckerman, I'm Mike Rosati, I represent the City 4 A. Sure.
5 of Wayne. 5 MR. DAOUDI: Just for the record, he was
6 What year was it that you called the police 6 pointing to the left side of the photo.
7 station? 7 MR. ROSATI: I was going to do that. Thank
8 A. This has been an ongoing problem for over 27 years. 8 you anyway.
9 Q. Okay. Do you understand my question? 9 BY MR. ROSATI:
10 A. I understand your question. I don't know -- 10 Q. So you pointed to the left side of Exhibit 4. Is that
11 Q. Okay. 11 a desk there?
12 A. -- exactly. 12 A. No, it's showcase.
13 Q. That's fine. You called the police station once 13 Q. So there's jewelry --
14 though about the problem -- 14 A. Oh, in that picture, yeah, right at the very bottom,
15 A. Idid call. 15 yes, at the bottom, yes, that is a desk.
16 Q. -- of people turning the wrong way out of the bank? 16 Q. Right there?
17 A. Yes. 17 A. Thatis a desk.
18 Q. Allright. All those people you seen turn the wrong 18 Q. That's where you were pointing to, right, when you
19 way out of the bank, have you ever seen an accident? 19 were testifying earlier?
20 A. Not -- not that I recall. 20 A. Well, my office is directly behind that.
21 Q. Have you ever been a witness on a police report on an 21 Q. Okay. Is it an enclosed office?
22 accident from someone who turned the wrong way out of 22 A. Yes.
23 the bank parking lot? 23 Q. Walls and all that kind of stuff?
24 A. No. 24 A. Yes.
25 Q. When you're in the jeweler, what are you doing 25 Q. Windows in the walls?
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Page 65 Page 67
1 A. No. 1 a.m. We are back on the record.
2 Q. So how often are you in the office during the day? 2 RE-EXAMINATION
3 A. Inandout. 3 BY MR. DAOUDI:
4 Q. Inandout. Most of the time on the showroom floor 4 Q. During Mr. Marzano's questioning he referenced the
5 though, right? 5 bank, there was a Bank One in June 2003, is that -- do
6 A. Yes. 6 you agree with that?
7 Q. Supervising and sales -- 7 A. I think so, yes.
8 A. And sales. 8 Q. From your knowledge as to the exits from the Chase
9 Q. --as well, okay. 9 parking lot onto Michigan Avenue, how many driveway
10 When you're involved in supervising and 10 exits onto Chase -- onto -- from the Chase parking lot
11 sales, you're not looking out the windows, right? 11 onto Michigan Avenue do you recall?
12 A. I'm always looking out the windows. 12 MR. MARZANO: Objection to form.
13 Q. Even when you're involved in selling a piece of 13 MR. ROSATI: Join.
14 jewelry to someone? 14 A. Onto Michigan Avenue, two.
15 A. Absolutely. 15 BY MR. DAOUDI:
16 Q. And even when you're involved in supervising someone, 16 Q. And do either of them have any signage as to the
17 maybe telling them what they're doing wrong on the 17 one-way nature of Michigan Avenue before entering
18 floor or something like that? 18 Michigan Avenue from the parking lot?
19 A. Absolutely looking out the windows. 19 MR. MARZANO: Objection to form and to
20 Q. All the time? 20 relevance.
21 A. All the time. 21 A. Idon't-- I'm not sure about the second entrance, the
22 Q. But when you're in your office, can you look out the 22 first one, but I never paid attention. I usually
23 windows? 23 don't drive over there.
24 A. No. 24 BY MR. DAOUDI:
25 Q. Okay. Of the day -- 25 Q. The entrance that you're -- that you've been talking
Page 66 Page 68
1 A. Ihave avideo. 1 about throughout today's deposition and that you
2 Q. You have a video? 2 were -- specifically -- is that the entrance where the
3 A. I have cameras in my office. 3 arrow was on Exhibit 3 for the drive-through exit?
4 Q. So you watch -- oh, I see. So the feed from your 4 MR. ROSATI: Object to the form.
5 security cameras out front of your office comes in -- 5 BY MR. DAOUDI:
6 on the side of your business comes into your office, 6 Q. The drive-through?
7 correct? 7 MR. MARZANO: Join.
8 A. Correct. 8 A. Yes.
9 Q. And you watch that feed? 9 MR. DAOUDI: Okay. That's it?
10 A. Yes. 10 RE-EXAMINATION
11 Q. All the time? All the time when you're in the office? 11 BY MR. MARZANO:
12 A. A great majority of the time. 12 Q. No, actually I have -- just so I'm clear, all your
13 Q. Okay. When was the bank building first there across 13 testimony today just pertains to the exit coming out
14 the street from your business? 14 of the drive-through of the bank, correct?
15 A. I'm thinking that they built that back in the '70s, 15 A. Correct.
16 early '70s. 16 Q. Okay. You had mentioned earlier -- we talked about
17 MR. ROSATI: That's all the questions I 17 the fact you had made a complaint to the best of your
18 have. Thank you. 18 knowledge one time to someone at -- whether it was
19 MR. TRIMBLE: I have no questions. 19 NBD, Bank One or Chase prior to June 27th of 2003, do
20 MR. DAOUDI: All right. Just one minute. 20 you remember that?
21 VIDEO TECHNICIAN: The time is now 10:25 21 A. Yes.
22 a.m. We are off the record. 22 Q. Okay. Do you remember when that complaint was made,
23 (Recess taken at 10:25 a.m.) 23 the date?
24 (Back on the record at 10:27 a.m.) 24 A. Ido not.
25 VIDEO TECHNICIAN: The time is now 10:27 25 Q. Do you remember the year?
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Page 69
1 A. Ido not.
2 Q. Do you remember the decade?
3 A. It's been an ongoing thing all these years.
4 Q. I'mjust curious if you remember, was it the '90s, the
5 2000s, the '80s?
6 A. I'm going to tell you that it was in the -- it was
7 probably in the '90s.
8 Q. '90s, okay. I didn't have to ask if you remember the
9 century. Thank you, sir, those are the questions I
10 have.
11 A. Sure. Okay.
12 MR. ROSATI: Thank you for your time, we
13 appreciate it.
14 MR. DAOUDI: Thank you very much.
15 THE WITNESS: Okay. All set?
16 MR. DAOUDI: Yes.
17 VIDEO TECHNICIAN: That concludes today's
18 deposition. The time is 10:29 a.m., we are now off
19 the record.
20 (The deposition was concluded at 10:29 a.m.
21 Signature of the witness was not requested by
22 counsel for the respective parties hereto.)
23
24
25
Page 70
1 CERTIFICATE OF NOTARY
2 STATE OF MICHIGAN )
3 ) SS
4 COUNTY OF WAYNE )
5
6 I, LAURIE R. MAYER, certify that this
7 deposition was taken before me on the date
8 hereinbefore set forth; that the foregoing questions
9 and answers were recorded by me stenographically and
10 reduced to computer transcription; that this is a
11 true, full and correct transcript of my stenographic
12 notes so taken; and that I am not related to, nor of
13 counsel to either party nor interested in the event of
14 this cause.
15
16
17
18
19
20
21
22 LAURIE R. MAYER, CSR-5385
23 Notary Public,
24 Wayne County, Michigan
25 My Commission expires: August 9, 2019
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Page 1 Page 3
1 STATE OF MICHIGAN 1 MAYSAM ABDALLAH
2 IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 2 Plunkett Cooney, P.C.
3 3 38505 Woodward Avenue, Suite 2000
4 FRANK ANTHONY SCOLA, 4 Bloomfield Hills, Michigan 48304
5 Plaintiff, 5 248.901.4000
6 vs. Case No. 15-002804 NI 6 mabdallah@plunkettcooney.com
7 Hon. John Murphy 7 Appearing on behalf of the Defendant Chase.
8  JPMORGAN CHASE BANK, NATIONAL 8
9  ASSOCIATION, JPMORGAN CHASE & 9 MARK WILLIAMS
10  CO., KATHLEEN SCOLA, and the Estate of 10 Law Offices of Dyki, Williams & Baranski
11 JOHN BARROW BROWN (Deceased), jointly 11 340 East Big Beaver Road, Suite 250
12 and severally, 12 Troy, Michigan 48083
13 Defendants. 13 248.764.1210
14 / 14 mark_e_williams@progressive.com
15 15 Appearing on behalf of the Defendant Scola.
16 16
17 The Deposition of ROBERT PUCKETT, 17 MELISSA COX
18 Taken at 33701 East Michigan Avenue, 18 Fausone Bohn LLP
19 Wayne, Michigan, 19 41700 Six Mile Road, Suite 101
20 Commencing at 1:03 p.m., 20 Northville, Michigan 48168-3460
21 Friday, November 6, 2015, 21 248.380.9976
22 Before Nora Morrissy, CSR-2642. 22 mcox@fb-firm.com
23 23 Appearing on behalf of the witness.
24 24
25 25
Page 2 Page 4
1 APPEARANCES: 1 TABLE OF CONTENTS
2 2
3 MICHAEL DAOUDI 3 Witness Page
4 Law Offices of Michael S. Daoudi, P.C. 4 ROBERT PUCKETT
5 346 Park Street, Suite 120 5
6  Birmingham, Michigan 48009 6 EXAMINATION
7 248.220.4377 7 BY MR. KLEID: 5
8 msd4law@aol.com 8 EXAMINATION
9 Appearing on behalf of the Plaintiff. 9 BY MR. WILLIAMS: 18
10 10 EXAMINATION
11 AARON KLEID 11 BY MR. DAOUDI: 22
12 Julie A. Taylor & Associates 12 RE-EXAMINATION
13 20750 Civic Center Drive, Suite 400 13 BY MR. KLEID: 26
14 Southfield, Michigan 48076-4132 14
15  248.945.3819 15 EXHIBITS
16 aaron.kleid.t113@statefarm.com 16
17 Appearing on behalf of the Defendant Estate of John 17 Exhibit Page
18  Brown. 18 (Exhibits attached to transcript.)
19 19
20 20 DEPOSITION EXHIBIT 1 9
21 21 DEPOSITION EXHIBIT 2 14
22 22 DEPOSITION EXHIBIT 3 15
23 23 DEPOSITION EXHIBIT 4 16
24 24 DEPOSITION EXHIBIT 5 17
25 25
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Page 5 Page 7
1 Wayne, Michigan 1 Q. Before I talk about this accident I just want to get a
2 Friday, November 6, 2015 2 little background on you.
3 1:03 p.m. 3 Did you go to college?
4 4 A. Idid.
5 ROBERT PUCKETT, 5 Q. Which college?
6 was thereupon called as a witness herein, and after 6 A. Siena Heights University. It's in Adrian, Michigan.
7 having first been duly sworn to testify to the truth, 7 Q. Did you graduate?
8 the whole truth and nothing but the truth, was 8 A. Idid.
9 examined and testified as follows: 9 Q. What year?
10 EXAMINATION 10 A. 1994.
11 BY MR. KLEID: 11 Q. What was your degree in?
12 Q. Can you please state your full name for the record? 12 A. Bachelor of Arts.
13 A. Robert Alan Puckett. 13 Q. Any major?
14 Q. How do you spell your middle name? 14 A. Criminal justice.
15 A. ALAN. 15 Q. Any other college education?
16 Q. AsIindicated to you before, my name is Aaron Kleid. 16 A. No.
17 I represent the Estate of John Barrow Brown in 17 Q. Go to police academy?
18 connection with a June 27, 2003, and that is not a 18 A. Idid.
19 typo, accident. 19 Q. Where?
20 I'm assuming you've had your deposition 20 A. Washtenaw Police Academy.
21 taken before? 21 Q. What year?
22 A. Yes, I have. 22 A. 1994.
23 Q. Allright. In connection with auto accident 23 Q. Is the Wayne Police Department the only police force
24 investigations? 24 you've ever been a member of?
25 A. Yes. 25 A. No.
Page 6 Page 8
1 Q. Allright. So, then I'm just going to jump right into 1 Q. Where were you before Wayne?
2 it because it's Friday at 1:00 and there's no need for 2 A. Part time for Hudson Police Department for
3 us to be here all day. 3 approximately nine months. And prior to that when I
4 Can you tell us where you are currently 4 was still in college I was a reserve officer for
5 employed? 5 Adrian Police Department but was not paid.
6 A. City of Wayne Police Department. 6 Q. Now, we are here today about an accident as I said
7 Q. How long have you been working for the City of Wayne? 7 before that occurred on June 27, 2003.
8 A. Twenty plus years. 8 Do you have any independent recollection of
9 Q. What's your present rank? 9 that accident?
10 A. Lieutenant. 10 A. No.
11 Q. How long have you been a lieutenant? 11 Q. You investigate hundreds of accidents a year, right?
12 A. I believe six years. 12 A. In my career, yes.
13 Q. On June 27, 2003, what was your rank? 13 Q. And unless there's something specifically unique about
14 A. Patrol officer. 14 it, a death, you're not going to remember it?
15 Q. How long had you been a patrol officer at the time of 15 A. That's correct.
16 the accident? 16 Q. Did you have to take a look at your police report to
17 A. Eight years, two months. 17 gain a recollection of what happened in that accident?
18 Q. During the eight years and two months you were a 18 A. Yes, Idid.
19 parole officer prior to the June 27, 2003 accident was 19 Q. After you took a look at the police report, was there
20 one of your job responsibilities the investigation of 20 anything about the accident that you started to
21 auto accidents? 21 remember?
22 A. Yes. 22 A. No.
23 Q. As part of the investigation of auto accidents you 23 Q. So, you still have no memory at all of it?
24 would prepare police reports? 24 A. Zero.
25 A. That's correct. 25 Q. Ifigured as much. I'm going to mark as Exhibit 1 a
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Page 9 Page 11
1 copy of the police report that I've provided with by 1 westbound on West Michigan Avenue, correct?
2 the City of Wayne. 2 A. That's correct.
3 MARKED FOR IDENTIFICATION: 3 Q. Kathleen Scola was traveling eastbound on West
4 DEPOSITION EXHIBIT 1 4 Michigan Avenue?
5 1:08 p.m. 5 A. Correct. Looks like the accident according to my
6 BY MR. KLEID: 6 report was in the left curb lane which would be the
7 Q. Is that what you have in front of you? 7 far south lane on West Michigan Avenue?
8 A. That's correct, yes. 8 Q. Isthat a travel lane?
9 Q. And this police report is also known as a UD-10? 9 A. Yes, itis a travel lane.
10 A. Yes. 10 Q. Backin '03 it was a travel lane?
11 Q. Nowadays it's done pretty much on computer, but back 11 A. Yes, it's different now than it was in 2003.
12 then this is the way it was done, correct? 12 Q. What was different about the -- about West Michigan
13 A. That's correct. 13 Avenue at that intersection back in '03?
14 Q. Handwritten? 14 A. There were four lanes --
15 A. Yes. 15 MR. DAOUDI: Which intersection?
16 Q. Based on your review of the report are you able to 16 MR. KLEID: The intersection of Wayne and
17 tell us where the accident took place? 17 Michigan.
18  A. Near the intersection of West Michigan Avenue, US 12 18 BY MR. KLEID:
19 and Wayne Road in the City of Wayne. 19 Q. Youcango ahead.
20 Q. Now, I noticed the first time I looked at this it 20 A. On West Michigan Avenue there were four lanes of
21 looks like Michigan Avenue splits when it goes through 21 traffic one way. Now there's parking on both sides of
22 downtown Wayne? 22 West Michigan Avenue.
23 A. That's correct. 23 Q. When you arrived on the scene, were there any
24 Q. So, in other words, it's not like east and west run 24 individuals who were complaining of any injuries?
25 next to each other, there's maybe what might be a city 25 A. According to my report, yes.
Page 10 Page 12
1 block between them? 1 Q. Was that William Scola and Frank Scola?
2 A. That's fair to say, yes. 2 A. Correct, they were passengers in unit number one.
3 Q. But Wayne runs north and south? 3 Q. Did you have any discussion -- does your report
4 A. Yes. 4 indicate you had any discussion with Miss Scola as to
5 Q. Did the accident happen on Michigan or on Wayne? 5 what she was doing in the back?
6 A. I have it on West Michigan Avenue. 6 A. No.
7 Q. According to the narrative report that you prepared, 7 Q. If I was to tell you that there's an indication that
8 can you just tell me what happened in the accident? 8 Miss Scola had used the bank -- that had been
9 A. According to the report it indicates that this 9 traveling south on Wayne and used the bank to get on
10 accident occurred approximately 195 feet east of Wayne 10 Michigan, would that be something that you felt would
11 Road on West Michigan Avenue. Driver number one which 11 have violated traffic laws?
12 was driven by -- it's hard to see on my writing, maybe 12 MR. WILLIAMS: Objection to the form of the
13 Kathleen, starts with an S -- 13 question. Go ahead.
14 Q. Is it possible Scola? 14 BY MR. KLEID:
15 A. Yes. Pulled out of Bank One parking lot which is 15 Q. You can answer.
16 located right at West Michigan Avenue and Wayne Road. 16 A. Can you repeat the question again?
17 The signs are clearly posted one way on West Michigan 17 Q. Sure. If Miss Scola had indicated to you she was
18 Avenue, and unfortunately the driver turned right on 18 traveling south on Wayne and wanted to go east on
19 to West Michigan Avenue going eastbound on West 19 Michigan so she used the bank parking lot as a
20 Michigan Avenue going the wrong way and later had an 20 pass-through, would that have violated any traffic
21 accident with driver number two. 21 rules?
22 Q. Driver number two, is that Mr. Brown? 22 A. So, she's traveling south on Wayne Road and she's just
23 A. John Brown was the driver of unit number two, correct. 23 taking a turn to get back on to West Michigan Avenue.
24 He was traveling westbound. 24 Q. She's using the bank to do that.
25 Q. You presumed my next question. So, he was traveling 25 A. Idon't think it's avoiding a traffic control device.
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ROBERT PUCKETT
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Page 13 Page 15
1 I'm not sure it would be any violation. She's just 1 Q. Is that because Miss Scola would still have been
2 lost and she's trying to get back on to Michigan 2 traveling the wrong way on West Michigan Avenue?
3 Avenue. 3 A. Yes, sir.
4 Q. If you knew that Frank Scola who is the party who was 4 Q. If that information that we just talked about that you
5 injured in this case was seven years old and was not 5 read in paragraph 19, if that was true, would that
6 in a car seat or a booster seat of any sort, is that a 6 change your position regarding Mr. Brown's liability
7 traffic violation? 7 in the case?
8 A. Itis now. I'm not sure if the laws were the same 8 A. No.
9 then as they are now, but, yeabh, if they were notin a 9 Q. Just going to shoot through some photos that I took
10 booster seat. Now it would be against the law. 10 off of Google Maps which I'm sure is legally
11 Q. Allright, but you don't know if back in '03 that was 11 appropriate. Just for purposes of situating
12 against the law? 12 ourselves, can you describe what you see in Exhibit
13 A. Idon'tbelieve it was. 13 Number 3?
14 Q. Did you give anyone a ticket subject to counsel's 14 MARKED FOR IDENTIFICATION:
15 objection? 15 DEPOSITION EXHIBIT 3
16 A. Yes. 16 1:17 p.m.
17 Q. Who did you give a ticket to? 17 A. It's a map of the City of Wayne. Looks like Michigan
18 A. Driver number one for going the wrong way on Michigan 18 Avenue, Wayne Road. It shows both East and West
19 Avenue. 19 Michigan Avenue. Wayne Road and Second Street,
20 Q. Driver number one is Kathy Scola or was Kathy Scola? 20 basically the center of the city.
21 A. Yes. 21 BY MR. KLEID:
22 Q. What about Mr. Brown, did he get a ticket? 22 Q. Allright. I'm going to hand you my pen. Could you
23 A. No. 23 just circle the general area where the accident took
24 Q. Did you assign any hazard to Mr. Brown in connection 24 place?
25 with the accident? 25 A. It would be 190 --
Page 14 Page 16
1 A. He received no hazardous action. 1 Q. Itdoesn't have to be exact.
2 Q. Did you feel based you on your report that he had done 2 A. I would say roughly in this area.
3 anything wrong in connection with the accident? 3 MARKED FOR IDENTIFICATION:
4 A. No, sir. 4 DEPOSITION EXHIBIT 4
5 MARKED FOR IDENTIFICATION: 5 1:18 p.m.
6 DEPOSITION EXHIBIT 2 6 BY MR. KLEID:
7 1:14 p.m. 7 Q. I marked another photo as Exhibit Number 4. Can you
8 BY MR. KLEID: 8 tell me if you're able to tell what you're looking at
9 Q. In the complaint which I've marked as Exhibit Number 2 9 in that photo?
10 -- well, what I'm going to do I'm going to hand you 10 A. This is the intersection of West Michigan Avenue and
11 the complaint and ask you just to read to yourself 11 Wayne Road.
12 numbers 19 and 20. 12 Q. Does it appear as though this is what southbound
13 Did you have a chance to look at 1 and 20? 13 traffic would see as it's passing over West Michigan
14 A. Idid. 14 Avenue?
15 Q. There is an indication in paragraphs 19 and 20 of the 15 A. If I'm looking at the picture, I'm looking at
16 complaint that Miss Scola realized she had made a 16 southbound, correct.
17 mistake and pulled her car to the southern curb lane 17 Q. There is a one-way sign over there right above the
18 and stopped the car. 18 Michigan Avenue sign. Do you know if -- a one-way
19 Is there any indication in your police 19 sign, may not be the exact same one, but if there was
20 report that that's what happened? 20 a one-way sign back in 2003?
21 A. No. 21 A. Not only would there have been a sign there, there
22 Q. Let's presume for a moment that that is what happened. 22 would be signs probably on Michigan Avenue as well
23 Would that change your determination as to who is at 23 posted, but yes.
24 fault for the accident? 24 Q. But anyone traveling south on Wayne would have been
25 A. No. 25 able to see a one-way sign?
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Page 17 Page 19
1 A. Correct. 1 investigation is you speak with both drivers involved,
2 Q. Is there also a sign there indicating no left turn? 2 any occupants and any witnesses.
3 A. Yes. 3 Q. And you don't have any other notes or documents --
4 Q. And do you believe that that sign or at least 4 A. No, sir.
5 something similar to that would have been there back 5 Q. -- or written statements or anything like that?
6 in 2003? 6 A. No, sir.
7 A. Yes, I do. 7 Q. The only thing we have left is the UD-10?
8 Q. Allright. 8 A. That's correct.
9 MARKED FOR IDENTIFICATION: 9 Q. And you note on your report that Bank One, that is now
10 DEPOSITION EXHIBIT 5 10 Chase at the same exact location?
11 1:19 p.m. 11 A. That's correct.
12 BY MR. KLEID: 12 Q. With respect to being in the parking lot, was there
13 Q. Can you tell me what we are looking at in that photo, 13 any signage or direction of travel noted within the
14 Exhibit Number 5? 14 parking lot of the then Bank One, now Chase back in
15 A. I'm looking at a picture which is of West Michigan 15 2003?
16 Avenue looking westbound approaching Wayne Road. 16 A. Idon'trecall.
17 Q. Would this be roughly what Mr. Brown was looking at as 17 Q. And likewise, if one is exiting that parking lot, is
18 he was approaching southbound Wayne or Wayne Road? 18 there any signage directly on Michigan Avenue either
19 A. Yes. 19 on the south side or the north side of West Michigan
20 Q. Now, you indicated all four of these -- or all of 20 Avenue with respect to which direction of travel that
21 these lanes of travel were open back in 2003? 21 is?
22 A. Yes, and they've done some curb work around it but 22 A. Idon't recall if there's anything or not.
23 there were four lanes of one-way traffic on West 23 Q. Okay. Did you confirm with Miss Scola that she had
24 Michigan Avenue. 24 actually been proceeding southbound on Wayne before
25 Q. Mr. Brown was in a travel lane at the time of the 25 she made the turnaround in the bank parking lot?
Page 18 Page 20
1 accident? 1 A. It's not in my report so I don't know if that
2 A. Yes. 2 conversation took place or not.
3 Q. Allright. 3 Q. So, in other words, you're not really sure as we sit
4 MR. KLEID: I don't have anything else. 4 here today which direction she actually came from to
5 EXAMINATION 5 get into the bank parking lot?
6 BY MR. WILLIAMS: 6 A. That's correct.
7 Q. TIjust have a few questions. Officer, I introduced 7 Q. Now, you mentioned earlier that there was a few --
8 myself earlier. I represent Miss Scola, the defendant 8 some things had changed with respect to the number of
9 in this action. I just have a few follow-up 9 lanes of travel, but the general configuration of what
10 questions. 10 was shown in the overhead Google map is generally the
11 It's fair when brother counsel was asking 11 same now as it was then, in other words, Michigan
12 you questions about whether -- well, when you stated 12 Avenue splits, it's split in the same way as it does
13 assuming that the complaint allegations were true and 13 now?
14 that Miss Scola had actually turned the wrong way on 14 A. Yes.
15 to West Michigan Avenue and had brought her vehicle to 15 Q. And there's a downtown area between the two splits?
16 a stop before being struck by Mr. Brown, there is a 16 A. Correct.
17 chance Mr. Brown could have avoided the accident as 17 Q. And the last exhibit, I think it was number five, it
18 well? 18 shows there is a cutout in the curb here where there
19 A. Possibly. 19 is parking. It looks like that has been made into a
20 Q. Do you remember who you talked to to get this 20 parking lane.
21 information about where she was and how the accident 21 Did that used to be a through lane or was
22 actually occurred, in other words, did you talk to 22 that nonexistent in 2003?
23 Miss Scola and to Mr. Brown? 23 A. It was a through lane, just a traffic lane.
24 A. Like I say, I don't remember talking to either one of 24 Q. So, they added a curb and they actually made it into a
25 them but I can tell you procedure with the traffic 25 parking lane?
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Page 21 Page 23
1 A. Correct. 1 transported to Annapolis Hospital.
2 Q. And then you said that there's parking on both sides 2 Just before that up to that point, is there
3 of Michigan Avenue. This shows this being a through 3 any indication of who actually gave you that
4 lane presently. 4 information?
5 A. Just would be east of there on the same side there's 5 A. No.
6 parking. So, parking for 150 feet or so that it turns 6 Q. When you arrived at the scene based on your report
7 into more of a turn lane right there. 7 where were the vehicles?
8 Q. Then because I just drove through there and it looks 8 A. According to my report they were still on West
9 like there was a -- the street before, is that like 9 Michigan Avenue in the south lane and I would have
10 Third Street? 10 positioned my patrol vehicle just east of them to
11 A. Second Street. 11 protect the scene and protect the vehicles.
12 Q. East of Second Street there's parking there but when 12 Q. The diagram above the narrative shows two vehicles
13 you get beyond that going west, that's when it becomes 13 overlapping a little bit, touching where they crash.
14 a turn lane to go south on Wayne Road? 14 Is that where you perceived the vehicle crash to be
15 A. It's pretty accurate. There was a few parking spots 15 then?
16 on the south side from Second Street to Wayne Road, 16 A. Yes.
17 but it's fairly accurate, yes. 17 Q. Was there any indication based on your review of the
18 Q. And you didn't take any photographs on the scene? 18 report, I know you don't have any independent
19 A. No. 19 recollection of this event at all, but is there any
20 Q. And there was no other investigation done by anybody 20 indication that the vehicles were moved after impact
21 in the police department to your knowledge? 21 to get to the side of the curb lane or that's where
22 A. No, sir. 22 that impact occurred?
23 Q. So, you were by yourself? 23 A. Idon'trecall.
24 A. Yes. 24 Q. Based on your investigative report, is that where the
25 Q. And it would have been reviewed by a sergeant I assume 25 impact occurred based on your notes?
Page 22 Page 24
1 for approval and that would be the extent of their 1 A. Yes.
2 involvement? 2 Q. You said earlier she's just lost and trying to get
3 A. Yes. 3 back on Michigan Avenue.
4 MR. WILLIAMS: That's all I have, thank 4 Do you remember saying that?
5 you. 5 A. Iassumed that.
6 EXAMINATION 6 Q. Iunderstand that. You're a police officer, you have
7 BY MR. DAOUDI: 7 20 plus years in the City of Wayne, and do you say
8 Q. Officer, my name is Michael Daoudi, and I represent 8 that because of some experience with knowledge of that
9 the plaintiff Kathleen Scola in this matter. 9 type of situation happening from people coming out of
10 MR. KLEID: Frank. 10 Bank One parking lot?
11 MR. DAOUDI: Frank. Thank you, sorry. 11 A. It's pretty typical we have people that go the wrong
12 BY MR. DAOUDI: 12 way on Michigan Avenue daily. It's not common to have
13 Q. I have some follow-up questions as to this incident. 13 a lot of accidents but we do catch people that will
14 Just with regard to the police report, the narrative 14 pull out on to Michigan Avenue and catch themselves
15 section on the second page, just so the record is 15 going the wrong way.
16 clear, there's no indication who gave you that 16 Q. Do they pull out of Michigan Avenue coming out of the
17 information, right? 17 Bank One parking lot at all?
18 A. Well, I got that information from the passenger that 18 A. Idon't know that.
19 complained of injuries, both passengers and from 19 Q. Knowing it happened in this case or at least that's
20 speaking with both drivers. 20 what the investigation revealed, do you have any other
21 Q. I'm talking about above, investigation revealed 21 independent recollection of that happening in other
22 vehicle number one pulled out of the Bank One parking 22 incidents that you investigated?
23 lot eastbound going the wrong way striking vehicle 23 A. No.
24 number two. Vehicle number two was westbound in the 24 Q. Have you traveled the route that was suggested in the
25 left curb lane, driver of vehicle number two was 25 investigative report here that you came out of the
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Page 25 Page 27
1 Bank One parking lot and turned right, do you 1 about where Miss Scola would have gotten over to the
2 independently travel that route to see if there are 2 south most lane and came to a stop at that point,
3 any signs or anything from Bank One? 3 that's not indicated anywhere in your report, right?
4 A. No. 4 A. It does not say that she was stopped.
5 Q. 1If you were to assume that there are no signs coming 5 Q. If she indicated that she came to a stop, is that
6 out of the Bank One parking lot that say no right 6 something you would typically put in a report?
7 turn, one way only, nothing, no indication at all, is 7 A. Yes.
8 there any type of responsibility as to Bank One that 8 Q. There was also some conversation about we don't know
9 you know of from the City of Wayne perspective that 9 which individual gave you this version of events.
10 they should have a warning to travelers leaving their 10 If you have an accident and there's two
11 parking lot to turn left only? 11 different versions of events, do you typically mark
12 A. No. 12 down both versions?
13 Q. What's the typical response you find when you do 13 A. Yes.
14 approach the people that you stop or meet up with that 14 Q. If there's only one version listed, does that lead you
15 make the wrong turn on Michigan Avenue? 15 to believe likely they both gave you the same version
16 A. The typical response? 16 of the accident?
17 Q. Yes. 17 A. Yes.
18 A. When I stop people? 18 MR. KLEID: Nothing further.
19 Q. Why they do that. 19 MR. WILLIAMS: Nothing.
20 A. Got turned around. 20 MR. DAOUDI: Nothing further.
21 Q. Didn't know it was one way maybe? 21 (The deposition was concluded at 1:36 p.m.
22 A. Yes. 22 Signature of the witness was not requested by
23 Q. When you reference 195 feet, right, did you use some 23 counsel for the respective parties hereto.)
24 -- any tool to determine that or is that an estimate? 24
25 A. Idon't know exactly what I used there, could have 25
Page 26 Page 28
1 been an estimate but we do have laser units that we 1 CERTIFICATE OF NOTARY
2 use to give a more of an accurate calibration. 2 STATE OF MICHIGAN )
3 Q. Did you have -- did you use those units in 2003? 3 ) SS
4 A. Could have had a radar unit or laser, I'm not sure 4 COUNTY OF WAYNE)
5 what I used, but -- 5
6 Q. That would measure the distance? 6 I, NORA MORRISSY, certify that this
7 A. Yeah. I don't know if I used a laser or it was just 7 deposition was taken before me on the date
8 an estimated distance. 8 hereinbefore set forth; that the foregoing questions
9 Q. If it was an estimated distance, how do you measure 9 and answers were recorded by me stenographically and
10 195 feet, what's your I guess knowledge on -- 10 reduced to computer transcription; that this is a
11 A. Three feet to a yard, I'm a hunter, played football. 11 true, full and correct transcript of my stenographic
12 A hundred yards is three hundred feet, so, I just kind 12 notes so taken; and that I am not related to, nor of
13 of guesstimate that. 13 counsel to, either party nor interested in the event
14 Q. Allright. 14 of this cause.
15 A. I'm pretty close. 15
16 Q. Were you the only officer that came to the scene? 16
17 A. Idon't know for sure. It doesn't indicate in my 17
18 report there were any other officers there but I was 18 ~
19 in charge of the accident and I took all the -- I took 19 -,
20 the report. 20 '\ 4
21 MR. DAOUDI: I have no further questions. 21 MRk
22 MS. ABDALLAH: No questions. 22 NORA MORRISSY, CSR-2642
23 RE-EXAMINATION 23 Notary Public,
24 BY MR. KLEID: 24 Wayne, County, Michigan.
25 Q. The version of events Mr. Williams and I were talking 25 My Commission expires: 9-13-19
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WALTER CYGAN

| 43202 Pointe Drive
Walter Hl\:.“(}ma oSrSP’ PCE , Safety Consulting Clinton Twp, Mich, 48038

E86) 226-2787
"Safety Matters" (586)

VIA FAX & MAIL
September 9, 2016

Michael Daoudi

Law Offices of Michael Daoudi, PC
346 Park Street, Suite 120
Birmingham, Michigan 48009

" RE: Scola v JP Morgan Chase Bank
Case No. 2015-002804-NI

Dear Mr. Daoudi:

The following represents my report and opinions on the cz_xpti(?ned case. It represents my
application of safety engineering analysis, accident investigation, human factors, and
defensive driving concepts for over 50 years.

My opinions are as follows.

1. From documents reviewed, Mr. Zuckerman indicated this scene has been the same for
27 years. Many times he mentioned this hazardous condition to the Branch Manager
and the Police Department, but nothing was ever done.

2. Mr. Brown, an elderly man with years of driving experience, was coming from the
traffic light to the accident point and had ample time and distance to perceive Ms.
Scola and did not take any evasive measures to avoid the collision by swerving,
applying brakes or slowing down. References for consideration were made to ten car
lenghts, 6 seconds and 150 feet.

3. Ms. Scola did see her predicament, applied the brakes and swerved from one lane to
the curb lane. Her ¢vasive measure was not sufficient to avoid contact.

4. Defensive driving for collision prevention requires a) recognize the hazard (b)
understand the defense (¢) act correctly in time. Mr. Brown could have slowed down
and applied the brakes, but did not. Ms. Scola could have cleared Mr. Brown by
jumping the curb, but did not. .

5. The bank had no warning signs for exiting drivers like STOP, Wrong Way Arrows,
and No Right Turn sign. This would have given an important visual cue to exiting
drivers to avoid turning right. This common sense effort, while not a law, code or
ordinance, was not a surprise to the bank per Mr. Zuckerman’s efforts. Instead, the
bank should have considered the gravity of *hese many warnings and acted on them.
The safety staff of the bank should have considered this an integral part of the bank’s
safety responsibility to their customers. An added feature would be a curved painted
arrow on the pavement, leading in the correct direction. '
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a.

6. The City of Wayne should have participated in an investigative study to consider the
problem that evolved from this accident: They could have oﬁ‘ered previous studies for
consideration regarding safe and adequate signage.

Mr. Robbins testified that Mr. Brown had a lot of time to perceive. Mr. Puckett testified it
was typical to have wrong way drivers on Michigan Ave. daily. Question is why didn’t
the bank also notice this daily occurrence and do something about it? By design, the
bank’s vehicle drive thru system encourages more vehicle activity than a non vehicle
system per day. '

The preventability of this accident lies more greatly on the bank because they knew about
the exposure for several years, but did nothing to minimize it. The US Post Office uses
safety signs as does a nearby restaurant, so why not the bank? The City of Wayne could
have assisted the bank too. Mr. Brown and Ms. Scola had safety options and evasive

measures available, but not used.

My firm professional opinion is that the bank had the main responsibility for minimizing
this dangerous condition, several years in the making, by their inaction. Ms.Scola,
subjected to this condition for the first time, made an error, seeing the condition for the
first time. Mr. Brown, an experienced driver who should have expected the unexpected,
made an error. M. Robbins testified that if he made a traffic safety survey, he would
have recommended safety signs and arrows.

T will testify to my report and opinions if required to do so. If there are conditions that
change my report, I reserve the right to review those also.

Thank You,

Walter Cygan, CSP, PE

BIC/wc
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE

FRANK ANTHONY SCOLA.
Plaintiff.
Vs, Case No. 15-002804-NI

Hon. John A. Murphy
JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, JPMORGAN CHASE &

i

Fage Y

MARK E. WILLIAMS P41913
Law Offices of Dyki, Saba, Williams & Baranski
340 East Big Beaver Road, Suite 250
Troy, Michigan 48083
(248) 764-1210
mark_e_williams@progressive.com
Appearing on behalf of the Defendant, Kathleen Scola.

ROBERT A. MARZANO P51154

(Pages 1 to 4]

Carroll Court Reporting and Video
586-468-2411
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CO., KATHLEEN SCOLA, and 10 Plunkett Cooney
ESTATE OF JOHN BARROW BROWN L1 38505 Woodward Avenue, Suite 2000
(Deceased), and CITY OF WAYNE, 12  Bloomfield Hills, Michigan 48304
Jointly and Severally, 13 (248)594-6357
Defendants. 14 rmarzano@plunkettcooney.com
15 Appearing on behalf of the Defendants, JPMorgan Chase
16 Bank, NA and JPMorgan Chase & Co. .
17 :
The Deposition of WALTER CYGAN, g
Taken at 346 Park Street, Second Floor, 19
Birmingham, Michigan, 20 !
Commencing at 1:22 p.m., 21
Thursday, December 15, 2016, 22
Before Maureen Collier, CSR-7422. 23
24 }
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Page &
i DEPOSITION EXHIBIT 4 74 i Q. Do you have any record, any -- keep count of that and
2 (September 9, 2016 Report) 2 can you estimate it?
3 3 A. No,I'msorry. ldon't.
4 DEPOSITION EXHIBIT 5 115 4 Q. More than 100? Less than 100?
5  (Photograph) 5 A. Probably more than 100.
$  DEPOSITION EXHIBIT 6 127 4 Q. Okay. Allright. [ suspect that this is the same
7 (Photograph) 7 procedure as all the other depositions. but just so
g g that we have an understanding going forward: This is
9 8 a question-and-answer format. It ] at any point in
10 i0 time ask you any questions that you don't understand,
11 11 just let me know, and I'll rephrase them until we get
12 12 them to where you can understand them and answer.
13 13 A. Okay.
14 14 Q. Fair?
15 1% A, Thank you.
16 16 Q. Ifyouneed to take a break at all at any point in
17 i7 time, just let me know.
18 18  A. Okay.
19 19 Q. Letme kind of start out with you were kind enough to
20 20 provide us some materials that you brought with you
21 21 from your file. Is this, what you have in tront of
22 22 you, your entire file? .
23 23 A. Yes. These are also my documents that I brought with
24 24 me.
25 25 Q. Okay. And is that what [ have -- let me see that too,
Page © Page 8
1 Birmingham, Michigan 1 please.
2 Thursday, December 15, 2016 2 A. Yeah. Those are essentially my notes of depositions
3 1:22pm. 3 that 1 read.
4 4 Q. Okay.
3 WALTER CYGAN, 5 A. And some sample references of a safety nature.
6 was thereupon called as a witness herein, and after 6 Q. Okay. And when you say sample references of a safety
7 having first been duly sworn to testify to the truth, 7 nature, what do you mean by that?
& the whole truth and nothing but the truth, was 8  A. Copies of the defensive driving course pages.
3 examined and testified as follows: 9 Q. Okay.
MR. GORDON: Let the record reflect this is 10 MR. MARZANO: While you're asking, mind if
the date and time for the deposition of Walter Cygan. 11 [ take a peek at that? Or unless you're going to ask
Am [ pronouncing that correctly, sir? 12 him some --
THE WITNESS: Yes, that's fine. 13 MR. GORDON: Well, I'm going -
MR. GORDON: This is a discovery-only 14 MR. MARZANO: I'll get through it pretty
deposition to be used for discovery and impeachment 15 quick here.
purposes pursuant to MCR 2.302. 16  BY MR. GORDON:
i EXAMINATION 17 Q. Letmeask you this: Did you bring a curriculum
BY MR. GORDON: 18 vitae? That was one of the things that we had asked
12 Q. Mr. Cygan, my name is Henry Gordon. I represent the| 1% you for.
20 Estate of John Brown in a lawsuit that's been filed by 20 A. Yes, that should be in possibly the documents that
21 Frank Scola. I'm here to ask you some questions 21 that gentleman has.
22 today. Have you had your deposition taken before? 22 MR. MARZANO: I do have -- let me see. |
23 A Yes. 43 have mine [ brought with me if you want to see it.
~%4 Q. How many times? 24 MR. GORDON: That would be great.
25 A, Idon'tknow. 25 MR. MARZANO: Let me make sure there's not

2 (Pages 5 to 8)
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another one here. Ifthere's one here, I'll give you

Q. And what year did you get the certiticate from Detroit
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2 the one he's got. o College of Applied Science?
3 THE WITNESS: Excuse me, but I don't 3 A, |think it was approximately 1957,
4 know - you represent Mr. Brown. But I don't know -- 4 Q. Okay. And then besides -- is that a university or a
MR. GORDON: Yes. college?
6 THE WITNESS: -- who the other gentlemen & A. No. It's a technical school.
7 represent. 7 Q. Technical school? Is that still in existence?
8 - MR. DAOUDI: This is Mr. Mark Williams. He & A. Ne.
9 represents Kathleen Scola. % Q. And then besides Catholic Central and the Detroit
10 THE WITNESS: Okay. 1¢ College of Applied Science, do you have any other
i MR. DAQUDI: The mother. This is i formal education?
12 Mr. Robert Marzano. He represents Chase Bank. : . No.
13 THE WITNESS: Okay. . You're not a -- well, let me ask you this: The
14 MR. DAOUDI: And Mr. Gordon represents the - certitications that you've identitied, certitied
15 Estate of John Barrow Brown. safety professional and a registered professional
16 THE WITNESS: Yeah. i6 engineer. Are you a licensed engineer here in the
17 MR. GORDON: This was not yours. It was 17 State of Michigan?
18 his. This was the witness's. Is that right? 1% A, I'm a licensed engineer, but not by the State of
19 MR. MARZANOQ: That was the witness's. 19 Michigan.
20 That's correct. That was the documents you handedto | 25 Q. Okay.
21 me. 21 A. I'mlicensed by the States of California and
22 MR. GORDON: Okay. I'm going to go ahead 22 Massachusetts.
23 and mark this as Exhibit 1, if I may. 23 Q. Okay. And when did you become licensed by California
24 BY MR. GORDON: z4 and Massachusetts as an engineer?
25 Q. Do you have any problem if I mark your CV, sir? 25  A. Ibelieve California was first in the '70s, and |
Page 12
1 THE WITNESS: No. 1 believe Massachusetts came in the '90s.
2 MARKED FOR IDENTIFICATION Z Q. Okay. And you weren't required to have any kind of a
3 DEPOSITION EXHIBIT 1 3 degree in engineering to be able to take, sit for
4 (Curriculum Vitae) 4 those exams?
1:26 p.m. 5 A. That's correct.
& BY MR. GORDON: ¢ Q. What did the exams consist ot? Do you remember? Was
7 Q. Allright. So I've marked as Exhibit Number 1 your 7 it -
3 curriculum vitae. And is this up-to-date as of like H A, Well, as I recall, it was an application. I didn't
9 through this year, 2016? 4 take an examination per se.
10 A. Yes. 10 Q. For California or for Massachusetts?
11 Q. Okay. And this would provide me with your education, [ i: . That's correct.
12 your employment? . All right. So to be a licensed engineer in
i2  A. Yes. Massachusetts and California, you don't have to sit
14 Q. Allyour background? I'm not seeing it here. Where for a proficiency exam. You just have to make an
15 did you go -- tell me where you went to school. Give application?
16 me your -- . For the designation that | was after, I did not, yes.
17 A. 1wentto Catholic Central High School. . Okay. And what is your designation?
18 Q. Okay. And what year did you graduate from Catholic . Licensed professional engineer safety.
19 Central? . Okay. I'm seeing -- this one is calied registered
28 A, In'55,1955. professional engineer. Is there something difterent?
2% Q. Okay. Anddid you have -- where did you go to college | 2: Am | missing that?
s or university? 22 A. Yeah, that's just another organization that certifies
<3 A. Iwent to a technical school, Detroit College of health care safety professionals.
24 Applied Science. And I got a certificate in 24 Q. Okay. Do vou have any of these certifications - |
<5 production engineering from them. 5 see that certified diplomat, forensic engineering,
2 (Pages ¢ fto 12}
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certified safety and security professional, USA. What i Q. Okay. CT
is certitied safety and security professional? What - A. It was me and my wife; that's why the Cygan & Cygan.'\
3 does that entail? % Q. Isee. And is that your sole source of employment and =z
4 A. That's another organization that certifies people. income at this juncture?
% Q. Okay. And what is your certification with them? > A, Yes. 8
%5 A. It's the diplomat level of the National Academy of % Q. Has that been the sole source of employment or income 0
Forensic Engineers. since 19912 a
# Q. Okay. And did you have to take any kind of an 3 A. I'm pretty sure, yes. Q
9 examination to get that designation? ¢ Q. Andits Cygan & Cygan. Tell me what you do there. N
13 A. No. But to become a member, you have to be a licensed A. Okay. [ investigate accidents and then try to 8
11 PE. i1 determine the circumstances involving the accident, o)
1Z Q. Okay. And the licensure you're talking about is the 12 identifying the hazards, the conditions of the e
13 one that you got from California or Massachusetts? 13 accident and the possible preventive measures that [
14 A. Yes, correct. would have prevented the accident from happening. ~!
13 Q. Forany of'the certifications that you have listed on Q. Okay. Now, are these accidents that you're talking ‘W
16 your curriculum vitae, did you have to successfully about, are these all car accidents or most of them I~
17 pass any kind of'a proficiency examination to earn any or -- 3
13 of those designations? : A. No. They could be different types of accidents. =
19 A. [did for the CSP. 9 Q. Through the course of time from 1991 to the present.
2% Q. Okay. Let's talk about the -- that's the certified 20 how many accidents, as you put it, have you
21 safety professional? 21 investigated through Cygan & Cygan?
22 A. That's correct, yes. 22 A. Idon'tknow. I don't think I could give you a
23 Q. When did you get that designation? 23 number.
24 A. That was in the early '70s. [ don't remember the date 24 Q. Okay. More than 1,000?
25 exactly. 25 A. No. L
Page 14 Page 16
1 Q. And what was the course material for certified safety 1 Q. And out of the accidents that you investigated, are
2 professional? 2 you able to tell me what percentage involved car
3 A. Well,1don't remember exactly how they outlined our 3 accidents, automobile accidents?
4 preparation documents, but they included areas 4 A. No. I couldn't break it down. I'm sorry.
5 involving life safety, building safety, fire safety, 5 Q. Okay. Do you know -- and again, I don't want you to
6 and I can't remember all of the others. I'm sorry. & guess, but you're the only one that would know. Would
7 Q. Okay. I'm not finding anywhere on here a designation most of the accidents that you have investigated at
8 as an accident reconstruction expert. Are you 8 Cygan & Cygan since 1991, would most of them be car
5 certified or designated for automobile accident 9 accidents or less than half? Would you be able to
10 reconstruction? 10 say?
i1 A. No. 11 A. No, I couldn't do that.
12 Q. Okay. Did you attempt or undertake to do any kind of 12 Q. Okay. Some did. Some didn't. That's all you can
i3 accident reconstruction here from the automobile 13 say.
14 standpoint? 14 A. Yes.
135 MR. DAOUDI: In this case? Q. Butnotall of them. Not all of them were car
14 MR. GORDON: Yes. accidents.
17 THE WITNESS: Not reconstruction per se, A. That's correct. |
13 no. Q. Cygan & Cygan, let's kind of go over the last -~ since !
% BY MR.GORDON: 2000. You know, make it the last 15, 16 years. ;
20 Q. Okay. We'll get into that in just a minute in terms A. Okay. . 5
21 of what exactly you did. Q. What percentage of your time is spent involved in the |’
ol [ sec your emiployment, vou say from 1991 o type of work that you're here for now, getting
23 the present date is with Cygan & Cygan. What is Cygan involved in working on behalf of a party in a lawsuit?
24 & Cygan? 2 MR. DAOUDI: I'm objecting. You're talking
23 A. That's a consulting company that { formed. 25 about his professional time or his personal time or ,
4 {Pages 13 to 16)
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all time, 24 hours a day or -- : THE WITNESS: Okay. Thank you. Itlooks
BY MR. GORDON: £ like it's mine. I wouldn't normally say that that's
Q. Well, let's start out with the professional time. and exactly the way I would have developed it, but that

then we'll work back to the 24 hours. I'm talking
about the time that you worked at Cygan & Cygan trom
2000 till now.

A. Yes.

was done by a developer or a company that helped me
place it on that site.

BY MR. GORDON:

Q. Do you know the name of the company that did the

Q. Okay. What percentage of your time with Cygan & Cygan website for you?
9 over that time frame, over the last 15 or 16 years. % A. No,Idon't. I'm sorry.
has been involved with being involved in what you're 13 Q. Butyou've looked at the website, and the information
11 doing in this case? il on there is accurate?
1% A. My professional time would have been 100 percent. 1Z  A. Reasonably accurate, yes.
13 Q. Okay. So 100 percent of what you do is getting 13 Q. I'mcurious. One of the things that you note here in
14 involved as an expert in lawsuits. 14 your website is that you're named uniquely qualified
15 A, And accident cases, yes. 5 by the Michigan Court of Appeals.
16 Q. Okay. And out of that time, what percentage of the 16 A. Yes.
17 100 percent have you -- just so that we're clear, and 17 Q. Can you share with me the context with respect to how
18 I'm sure you know this, but in this case you've been ig that endorsement was made by the Court of Appeals?
19 employed to do some work for Mr. Daoudi's client who's 19 A, Well, I had a case involving a store where a person
20 the plaintiff; right? 20 fell at the end of the display rack, and that case
21 A. Yes. 21 reached the Court of Appeals, I guess. And they
22 Q. Okay. And my client is the person getting sued who's 22 reviewed that case and also made that -- that was one
23 the defendant; right? 23 of the statements that they made in that case.
24 A. Yes. 24 Q. Okay. Have you ever had any cases reach the Court of
25 Q. Okay. What percentage out of that 100 percent, what 25 Appeals where the Court had decided not to qualify you
Page 18 Page 20
1 percentage of your time over the last |5 years has i or admit you as an expert?
2 been involved in reviewing cases and getting involved 2 A. Not to my knowledge, no.
3 on behalf of the plaintiff? 3 Q. Areyou familiar with -- did you do any work on a case
4 A. Iwould say the plaintiff cases would be 90 to 4 called Thomas versus Lakeview Meadows?
5 95 percent, and the balance would be defense cases. 5 A. Idon't recall that either.
6 Q. Do you hold any state license here in the State of 6 Q. Okay. If1 were to suggest to you that there's a case
7 Michigan, one that was issued by a department or out there called Robert E. Thomas and Carolyn Thomas
8 branch of the State of Michigan? Other than a 8 versus Lakeview Meadows Ltd where you were excluded
9 driver's license. 2 from being an expert at the trial court level, and the
10 A. When you say state license, what do you mean? 10 Court of Appeals affirmed or agreed with the trial
11 Q. State license or certification, a professional 11 court that you weren't able to be an expert in that
iz engineering license here from the State of Michigan, a 12 case. Does that refresh your recollection at all?
13 license to be a physician, any license that the State 13 A. No,itdoesn't.
14 might give you. 14 MR. DAOUDI: I'm going to object to the
15 A. No. 15 foundation of the case that you're talking about.
16 Q. Okay. io MR. GORDON: Okay.
17  A. 1can't think of any, no. 17 MR. DAOUDI: And what -- you're saying a
18 Q. Now, I note that -- [ had an opportunity to look on 18 hypothetical right now without allowing him to review
19 your website. Let me just show you this. Because 1o any documents or --
20 this didn't really print out very well. but this is 20 MR. GORDON: Okay. Well, we got his
21 what [ printed off the internet. 21 answer. But okay.
22 Do you recognize that as -- and there's 22 BY MR. GORDON:
23 four pages. Do you recognize that as being your 23 Q. Do you remember a case -- does that case name ring a
zZ4 website, sir? beil at all?
25 MR. DAOUDI: You can go through it. 25 A. No.

5 (Pages 17 to 20)
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Pacy:

- MR.DAOUDI: Relevance. There's different 1 THE WITNESS: Is there a date that goes
pa facts in that case. Could be -- [ mean, we don't know with that? .
3 what you're talking about. 3 BY MR. GORDON:
4 MR. GORDON: Fair enough. 4 Q. Idon't know the date of your involvement. This
% ' BY MR. GORDON: ) particular case was decided October 4th, 2007. [t's
¢ Q. That case -- do you remember a case that involved an s 2007-WL2892965. You can -- I've got a copy in my
icy condition on a parking lot that you thought was 7 computer. You can take a look at it if you'd like.
a3 dangerous, and the Court of Appeals determined you 2 That doesn't refresh your recollection?
g weren't qualitied to be an expert in that case? % A. No.
19 A. Idon't remember the aspect of the Court of Appeals. | 1C MR. DAOUDI: Can I take a look?
1: Q. Okay. ‘11 MR. GORDON: Yeah, go ahead.
1Z A, Butlremember several cases I had that had slippery | 2 BY MR. GORDON:
13 parking lots. 13 Q. AndI'mnotreally with regard to the facts. Just
14 Q. Okay. Do you remember any of those cases where you 14 with respect to your representation on the internet
15 weren't allowed to testify as an expert? i3 that you've been found uniquely qualitied by the Court
16 A. No. 16 of Appeals. That doesn't refresh your recollection as
17 MR. DAOUDI: I'm going to again -- you're 17 to the fact that the Court of Appeals had found you to
18 talking about ice cases. This is not an ice case or 18 not be qualified as an expert in some cases?
18 slipperiness or — you know. 1% A. Yes.
Z0 MR. GORDON: Well, | understand. 20 Q. Okay. When were you first contacted in this case,
21 MR. DAOUDI: Okay. 21 sir?
22 MR. GORDON: I'm trying to understand 22 A. Idon't remember now. It could have been a couple of
23 the - I just want to clarify the representation that 23 months ago. [ don't remember the date.
24 there's some endorsement that the Court of Appeals 24 Q. Okay.
25 finds him as a uniquely qualified expert. And [ just 25  A. Specifically.
Page 22 Page 24
1 want to kind of go through the Court of Appeals 1 Q. Let'sdothis. Are you--
2 history with Mr. Cygan and his experience as an expert 2 MR. DAOUDI: I'm just going to object to
3 in cases. That's all. 3 the line of questioning again about these opinions and
4 MR. DAOUDI: All right. 4 findings of Court.
5 BY MR. GORDON: 5 [ think you're mischaracterizing the
€ Q. Areyou familiar with a case - do you remember a case 6 opinion that he wasn't -- it says here he lacks
7 you were involved in called Boehmer, B-O-E-H-M-E-R, | * 7 sufficient experience concerning cattle handling and
8 versus North Branch Food Lockers? 8 slaughterhouse operations, not -- and that's why he
S A. No,ldon't 9 couldn't give expert testimony, because he lacked that
10 Q. Okay. Do you remember -- 10 part, not because it was safety or anything else. So
il MR. DAOUDI: Same objections. 11 I'm not sure what this is -- the relevance and --
12 MR. GORDON: That's fine. 12 MR. GORDON: Well, let me try and speed
13 BY MR. GORDON: 13 this up for you, Mike. This is a discovery-only
14 Q. Doyouremember in that case -- and this is John, I'm 14 deposition.
1% pronouncing it Boehmer but however -- B-O-E-H-M-E-R | 15 MR. DAOUDI: [know. I know.
16 versus North Branch Food Lockers, Inc. 16 MR. GORDON: I will give you a continuing
17 It was a case in which you were providing 17 objection.
14 some opinions with respect to the handling of cattle 18 MR. DAOUDI: Sure. Okay.
19 in a slaughterhouse? Does that ring a bell? 18 MR. GORDON: You canhave -- and if you
20 A. No. 20 think of objections tomorrow, you can call up and tell |;
<1 Q. Okay. And in that case the Court of Appeals 21 me -~
<z determined that you weren't qualified to act as an 22 MR. DAOUDI: I will.
23 expert when you had been proffered by the plaintiff in 23 MR. GORDON: - and we'll contact the court
&4 that case. Do you remember hearing that from anyone? 24 reporter, and we'll slip them in here. That's fine
25 MR. DAOUDI: Same objections. 25 with me. No problem. But whatever objections you
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want, even the ones you don't think of and voice,
they're preserved as far as I'm concerned.
MR. DAOUDI: All right. Thank you.

BY MR. GORDON:

Q. Let me ask you this, Mr. Cygan: Let's go over your
materials. [ just want you to go ahead and list for
me -- because you brought the file.

A. Okay.

time of the accident in 2003?
. Oh. At the time of the accident?
. Yeah.

A
Q
A. No, I don't think I could.
Q

). Okay. Do they accurately depict what it looked like
the day that you went out there in 2016?

A. It may have, but there's some parts about that that

may have some different characteristics to it.

Q. And you know it better than anyone else. Itemize for 9 Q. Okay. And the next item you have is three color
19 me everything that you got here, you know, so that I 19 photographs, and one of them is a business card for
11 can have a list of what your file is. 11 somebody at Leo's Jewelry?
12 A. Okay. Do you want me to go through each pageand | 12 A. Yes.
13 identify it? 13 Q. What's that, sir?
14 Q. Not each page because it looks like there's probably 14 A. Thatalso depicts the street and the, and the business
13 1,000 pages, but each item. i5 card for Leo's Jewelry & Gifts.
1 A. Well -- 16 Q. Okay. And did you take those photos or were they
17 Q. Maybe if it would be easier, let me kind of go ahead 7 given to you?
18 and give them to you. 18 A, No,Ididn't.
19 {Mr. Williams exits the room at 1:45 p.m.) 189 Q. Was there any significance or importance to this photo
26 BY MR. GORDON: 20 in terms of the opinions and conclusions that you've
21 Q. The first item is a letter dated August 18th, 2016. 21 come up with today?
2%  A. Yeah. 22 A. Not at this point, no.
23 Q. Andit's a letter to Mr. Daoudi, and it says site 23 Q. Okay. The next set of items, it looks like it's -~
24 time, 1.0 hours. Travel time, 3 hours. And it looks 24 they're exhibits to a Zuckerman deposition. Do you
like you gave a bill of about $828.93. 25 know what these are and when you got them?
Page 26 Page 28
1 A, Yes. 1 MR. DAQUDI: Just for the record, the
Z2 Q. Whatis this document? -2 previously one was also an exhibit.
3 A. That's for my time charges for my time working with 3 MR. GORDON: Okay.
4 him on this case. 4 MR. DAQUDI: To Robbins' deposition with
5 Q. Okay. And you sent that August of 2016. What did you 5 the three photos.
& do around that time that you charged him 800 and some 6 MR. MARZANO: Counsel, just for the record,
7 odd dollars? 7 we're going to mark this file; correct? I'm going to
g A. Ibelieve what I did was visited the site of the 8 ask for it to be marked and copied. I don't know
G accident. 9 if -- but just so you know, I'm going to ask that it
10 Q. Okay. And then the next item that you have -- I'm 10 be marked and copied as an exhibit.
11 going to just turn these down so that [ can keep them 11 MR. GORDON: All right.
12 in order. 12 MR. DAOUDI: They're going to mark a copy
13 A. That's fine. 13 of your file. Okay?
14 Q. Issome Google Maps that says after MVA, and it looks | 14 THE WITNESS: Okay. Yeah, thisisa
15 like these are three pages of documents. 15 deposition exhibit of Zuckerman of June 16th of '16.
16 A, Yep. 16 BY MR. GORDON:
17 Q. What are these? 17 Q. Okay. And then you've got -- the next set of items
18 A, These are just pictures taken of the, of the site. 15 here, there's two color photos. It looks like they're
19 Q. Did you take those? 19 photos of the roadway or the area in question. Is
23 A. Google Maps. No, I did not. 20 that the right? Actually there's three of them?
21 Q. Yousayafter MVA. Do you know how far after the 21  A. Yes.
22 accident these Google Map photos were taken? 22 Q. And where did you get those, do you know?
23 A. No,I couldn't tell you. 23 A. Also from Mr. Daoudi.
24 Q. Areyou able to tell me whether the photos here 24 Q. Okay. Likewise, the next thing you have is a copy,
25 accurately depict the condition of the road at the 25 and I'm sure there's a bunch of these in here. But
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there's a copy of the police report,
A. Yes.

Q.

You got Kathleen Scola's response to JPMorgan's second
& P &

CReEINERE

request for production. Did you review that? &
3 Q. Do you know when and where you got that? 3 A. Yes,ldid. ‘
4 A. Alsofrom Mr. Daoudi. 4 Q. Was that at all important in the decisions and the ; =
% Q. Okay. And did you rely on the information in the 5 opinions that you made in case this? : 8
police report at all as part of your-basis for your & A. Again, if it was, it's probably in my notes. i
opinions in this case? 7 Q. Okay. So you have no notes of what -- O\O
&  A. Some of the information just for general knowledge of &  A. Yes. i 8
3 the incident and a depiction of the vehicles with ¢ Q. The important things you have. B
10 respect to the bank, but that's it. 15 A, I justdon't want to be contrary about one and - 'O
11 Q. The nextthing I've got is the City of Wayne's i1 Q. Nota problem. ‘ s
12 mediation summary. 12 A. - not factual about the other. ! o1
13 A. Yes. 13 Q. Okay. And then you also have the deposition ix i
14 Q. When and where did you get that from? 14 transcript of Kathleen Scola in your file; is that =l
13 A, Also from Mr. Daoudi. Probably all at the same time. | 15 right? i ()Q
156 Q. Did you review that at all? 16 A. Same response. Yes. 9 ~
17 A, Yes,Idid. 17 Q. Okay. Yeah, the same response. So you got that from O
18 Q. What was the purpose of reviewing that? 18 Mr. Daoudi, and you did review it. , Z
19 A. Justto find out the degree of Wayne's involvement in 13 A. Right. |
26 this case. 20 Q. Now, the notes that you have, let me see those. ;
21 Q. Okay. And did you rely at all on the mediation 21 Describe those for me. ’
22 summary from the City of Wayne -- 22 A. These are handwritten notes that 1 took based on the
23 A. No. 23 information that I was reading.
24 Q. --inyour opinions in this case? 24 Q. Okay.
25 A. No. 25 A. One were some comments that I made notes about. And
Page 30 Page 32
1 Q. The nextone is Frank Scola's case evaluation summary. 1 others are a little bit more specific, like comments
2 1 take it you got that from Mr. Daoudi? Z taken from Robbins, from Puckett, from Zuckerman, from |
3 A. Yes. 3 Kathy Scola. Also the — my notes of Mr. Puckett and 1
4 Q. Didyou rely on that at all or the information in 4 another sheet of Mr. Robbins' testimony. !
5 there -- & Q. So your handwritten notes of what you took out of ‘
& A. Well,if I did, one of the pages that I had brought G these depositions that you thought was important; :
7 with my own handwriting would have identified that 7 right? f
8 50 -- 8 A. Exactly, yeah. {
% Q. Okay. And just to kind of go through, you had the % Q. Okay. !
10 deposition of Tim Robbins, Robert Puckett. 1G A, The other one also'of Mr. Robbins, Mr. Zuckerman. A
11 A, Yes. 11 continuation of Mr. Zuckerman. And Kathleen Scola.
1z Q. David Zuckerman. 1z And that's it. |
13 A Yep. 13 Q. Okay. So those are all -- let me see that real quick. !
14 Q. Frank Anthony Scola. Susan Seibert (phonetic). L4 A, Yep.
i3 A. Yep. These were all given to me at the same time. 15 Q. I'mcounting ten pages of yellow handwritten notes.
16 Q. Okay. Did you read these? 16 Is that what we've got here, sir?
17  A. Yes. 17 A, Ididn't, I didn't count them. I don't know. \
-3 Q. And then you've got a case evaluation summary from 13 Q. Let's just count them to make sure. If we're going to :
9 Kathleen Scola, case evaluation summary from JPMorgan | 12 mark one big file, that's fine with me. But ! just
20 Chase, National Association. Z0 want to make sure that -
2. A. Okay. >1 A, How many pages did you say?
ZZ Q. I'vegota copy of the plaintiff's first amended 2 Q. 1 thought there were ten. What did you count? .
23 complaint. All of these materials that I just listed A. That's what I counted. Ten. i

to you you got from Mr. Daoudi; is that right?
A. Yes.

Q. Okay. Super. And then you've got a past due bill.
What's that?

Carroll Court
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A. Yes. That's a bill to Mr. Daoudi in September for my

there the one time that you went, what did you do?

ICReEINERE
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time and charges on the review of these documents and A. We looked at the premises, and we drove also the area ||
some research, photos, and developing my report. of where the premises were and a part of the route
4 Q. Okay. Splendid. The next thing you've got, which [ 4 that Ms. Scola would have taken when the accident
5 think I've seen, is a -- looks like a two-page 5 happened.
2 document dated September 9, 2016. What is that? Q. Let me make sure [ understand you correctly. As part
7 A. That's a copy of my report to Mr. Daoudi. 7 of what you did, you looked at the premises, which
% Q. Okay. & would be the bank --
% A. September 9th. 9 A. Yes.
W Q. 0f20167 10 Q. And then you said you drove the area where the
i Al Yes, il premises were. Do you mean you drove inside the
Q. Allright. And does this document, the September 9, iz parking lot there? Is that what you're saying?
2016 letter, this report, does this document set forth 13 A, Yes.
all of the opinions and conclusions that you have on 14 Q. Okay. Then you say you also drove a part of the route
i5 this case? 15 Ms. Scola would have taken. Do | understand that to
16 A. Yes,sir, to my knowledge. 16 mean that you would have gone for some time eastbound
17 Q. Okay. When you were contacted, what were you askedto | 17 on westbound Michigan Avenue?
18 do in this case? i3 A. No. I wasnoton Michigan Avenue.
15  A. Well, to consider I -- the circumstances of the case 19 Q. Okay.
20 were outlined to me, and then my duties were indicated | 20  A. Atany time.
21 as my consideration of the aspects of the case from a 21 Q. Okay. Sodid you ever drive -- so you never drove on
22 human factors and safety standpoint as to what my 22 the part of -- strike that. |
23 opinion would be about this case. Z23 You never drove on the road as part of your i
24 Q. Okay. And what we see here in your September 9, 2016 24 investigation where the accident occurred. !
25 report, is this your considerations from a human 25 A. Correct. 2
Page 34 Page 36 ‘l
1 factors and safety standpoint as to what your opinions 1 Q. Okay. Now, based upon your investigation here, just ;
2 are? < kind of share with me, and you can look at your notes,
i A. Yes. 3 look at your report and tell me whatever you want, i
4 Q. Do you need -- have you asked for any other additional 4 what is your understanding of the facts in this case i
S information that you feel you need to provide your 5 that were important to your investigation and your
G full and complete set of opinions and conclusions in 6 opinion?
7 this case? 7 A. Well, I think for reference I'd like to be able to use j
§ A. No. 8 my report to Mr. Daoudi. !
3 Q. Okay. So as we sit here today, you've got all of your 3 Q. Please. Go ahead. i
14 opinions and conclusions set. You don't need anything 10 A. Now I can'tlocate it. Oh, maybe that's it.
else; correct? 11 Q. Here you go, sir. Is that it?
A. Correct. 12 MR. DAOUDI: I think that is it right here.
Q. Okay. You went to the scene, if I understand 13 MR. GORDON: Okay.
correctly, one time; and that was in August of last 14 THE WITNESS: I'll use this one.
year? 15 BY MR. GORDON:
A. That's right, yes. 1¢ Q. Okay. Good.

Q. August actually of -- strike that. It was August of
this year, wasn't it? My apologies.

A. Yes.

Q. Okay. And how long were you at the scene?

A. Idon't remember time-wise. I would say approximately
an hour.

Q. Who went there with you?

A. Mr. Daoudi.

Q. And in that approximate hour or however long you were

A. Well, going consistently with my report, the first
item is Mr. Zuckerman having concerns about the scene |
having been the same for 27 years. And also the fact
that he mentioned the condition to the branch manager
and the police department, but nothing was ever done.

Q. And when you say the condition, what are you referring
ek

A. The condition being the fact that there was no sign
directing vehicles onto that road.

~
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Q. Okay. Is it fair to say, sir -- and [ just want to
make sure, you know, in the interest of maybe speeding
this up, and if we can't, we can't. But I represent

A
D

39

age

¢

independent measurements to try and determine of your
own firsthand knowledge how far Mr. Brown traveled
from the first time that he observed Ms. Scola in

4 the Estate of John Barrow Brown. He was the other guy Michigan Avenue? -
3 involved in the accident. 5 A. No, I did not.
& A, Yes. 5 MR. DAOUDI: I'm just going to object to
7 Q. None of the opinions that you have regarding the K the foundation of that, but okay.
3 premises, the signage that was or wasn't there, the 8 MR. GORDON: Okay.
3 configuration, none of that bears on -- none of that S BY MR. GORDON:
10 is anything that you believe is Mr. Brown's fault or 15 Q. Do you know, let me ask you this: Do you have any
11 responsibility. True? 11 photographs or diagrams where you would be able to
12 A. That's correct. 12 point to me where you think the accident occurred on
13 Q. Okay. The only thing, you think that Mr. Brown made | 13 Michigan Avenue?
14 some errors or mistakes in the way that he was driving 14 MR. DAOUDI: In this file you mean?
i5 westbound on westbound Michigan at the time of the i5 MR. GORDON: Anywhere in the file. Yeah,
16 accident. Is that my understanding of your criticisms 15 you bet.
17 of him? 17 THE WITNESS: [ just don't remember the
i3 A. Yes. .18 photos that were in the file, and | wouldn't want to
19 Q. Okay. Why don't you just share for me what your 19 be grossly incorrect by saying that one place was the
zC opinions are just as they regard Mr. Brown. 20 spot, and it really was in another place. So |
21 A. Okay. That is number two on my report, and it 21 wouldn't know.
al identifies him as an elderly man coming from the Z BY MR. GORDON:
23 traffic light to the accident point and having ample 23 Q. Do you know where the accident occurred, which lane of
24 time and distance to perceive Ms. Scola, and that he Z4 traffic the accident occurred in?
25 didn't take any evasive measures. 25  A. Well, it occurred, as I recall, in the second lane.
Page 38 Page 40
1 Q. Any other criticisms of Mr. Brown in this case? 1 Q. Okay.
2 A. No. 2 A. Because at the time there were no parking lanes
3 Q. Okay. With respect to that, let me kind of go through 3 marked.
4 your report. You indicate that -- and I'm reading 4 Q. And when you say in the second lane, we're talking
5 number two. I'm reading the last sentence. 3 about westbound Michigan A venue; is that right?
6 . References for consideration were made to 6  A. That's correct.
7 ten car lengths, six seconds, and 150 feet. What do 7 Q. Now, in the area where the accident occurred and what
3 you mean by ten car lengths, six seconds, and 150 8 you refer to as the second lane, how many lanes of
9 feet? 9 traffic are there on westbound Michigan?
10 (Mr. Williams enters the room at 2:03 p.m.) 10 A. Four lanes.
11 THE WITNESS: Well, essentially that 11 Q. Okay. And when you talk about the second lane, are
12 coincides with distance and the six seconds and 12 you talking about -- what is your reference point? Is
13 150 feet as being those items that were also 13 the first lane the lane on the side closest to the
14 referenced by one of the investigators in the report. i4 bank or is it on the side farthest from the bank?
% BY MR. GORDON: 15 A, I think it would be the lane closest to the bank.
16 Q. Doyouremember which investigator? 16 Q. Okay. Sir, I'm going to show you -- and I'm just
17 A. Oh, gosh. Would I disrupt my notes if I -- 7 going to for purposes of today's deposition, I'm going
18 Q. They're your notes. You do what you want with them. | 18 to mark this as Exhibit Number 2 so that we can, you
19 A, Okay. Thanks. I think that was Robbins. 3 know, mark it up a little bit.
20 Q. Okay. Soyou're incorporating Mr. Robbins' 28 MARKED FOR [DENTIFICATION:
21 observations and determinations with regard to the six Z1 DEPOSITION EXHIBIT 2
22 seconds and the 150 feet. Fair? 2L (Photograph)
23 AL Yes, 22 2:07 p.m.
24 Q. Did you yourself undertake in the time that you were Z4  BY MR. GORDON:
25 at the scene or at any other time to make any & Q. This is a document that was identified as Exhibit

Aq aaAI=EO3
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Number 3 in K. Scola's deposition of 2/17/16. Have
you seen that photograph?
A. Yes.

[UUI S

Page 43

SReENEREN

A. Well, obviously because it does say West Michigan. So
I do.

Q. Okay. Let's just, for purposes of today's discussion,

Nd 2E-2T°G 6102/0€/3 SN

4 Q. Allright. And can you tell me what that photo because all I want to do is get an orientation as to
5 - depicts? I mean, are you able to tell me that that's what you mean by the second fane.
6 the area where you think the accident occurred that % A. Okay.
7 we're here about today, or do you just not know where 7 Q. [wantyou to assume that we're going to have some
3 the accident happened? 3 testimony that what I've marked here as Exhibit
9  A. No. I justcan't tell you by this. 9 Number 2, which was Ms. Scola's Exhibit Number 3. is,
14 MR. DAOUDI: Just for the record, the 10 in fact, a photograph looking westbound on Michigan
il photo, because it's black and white, [ think the photo 11 Avenue in the area somewhere near this accident.
12 was color. 12 A. Okay.
13 MR. GORDON: Okay. If you've got a better 13 Q. Now, assuming that. you indicated that you believe the
14 photo, I'm happy to use it. 14 accident actually occurred in the second lane of
15 MR. DAOUDI: ['m sure we have ~ the 15 traffic; correct?
16 photo's available. What number is this, Scola? 16 A. Yes.
17 THE WITNESS: Three. 17 Q. Okay. Can you just take my pen and just draw a mark,
18 MR. DAOUDI: We don't have one here. 13 a big X on what you think to be the second lane of
139 BY MR. GORDON: 13 traftic? [ want to make sure that it's — it's either
2G Q. Okay. Well, do you recognize -- let's look at Exhibit 20 this one or this one, I'm sure.
21 Number 2 here, sir. Do you recognize this photo? It 21 MR. DAQUDI: I'll just object again to the
22 says W. Michigan running through it. Do you recognize | 22 use of this document. Foundation. He doesn't know if
23 that as the area of West Michigan Avenue right near 23 it's the bank and --
24 the bank parking lot that you went out to look at a 24 MR. GORDON: Okay. And I guess we'll do
25 matter of three or four months ago? 25 our best lawyering to try and hook that up to people
‘Page 42 Page 44
1 A. [Ijustdon't know how close the bank property would be 1 who can identify it.
Z looking at this. 2 MR. DAOUDI: Right.
3 Q. Okay. 3 BY MR. GORDON:
4 A. This could be a part of it. It could be or could not 4 Q. Allright. Assuming that this winds up being
5 be. 5 westbound Michigan Avenue somewhere in the vicinity of
¢ Q. Okay. Let me kind of see if we can look at this 6 the accident, the X that you've -- this lane where you
7 together. 7 put this X and drew a circle in it, that's what you
3 MR. DAQUDI: He was referencing the parking 3 mean by the second lane of tratfic; correct?
g lot to the left part of the page. 9 A, Yes.
1% BY MR. GORDON: 16 Q. And it's your understanding that the accident
11 Q. Are you able to -- I've moved this from your hand. | 11 occurred, the collision between Mr. Brown and
12 hope I didn't grab it. I'm sorry if I did. 12 Ms. Scola occurred in the second lane of westbound
12 A. That's okay. 13 Michigan Avenue; correct?
Q. So you're able to -- we're seeing the same thing. As A. Yes.

I'm looking at this photo, you're indicating that on
the left side of the photo is where the bank parking
lot is; correct?

A. Or could be.

Q. Could be. Okay. So looking at this photograph, you
don't know -- you can't really tell if the bank
parking lot is there or not in this photo. Is that
what you're telling me?

A. That's correct.

Q. Okay. Do you recognize this photograph though as
generally westbound, westbound Michigan Avenue?

14

o e —

e

Q. Okay. So assuming that we've got someone that would
come in and say that this photograph is westbound
Michigan Avenue somewhere in the area of the accident,
you believe that the lane that you marked the X in is
the lane where the collision actually took place; i
correct? !

A. 1think so.

Q. Okay. Mr. Daoudi is pointing you to something.

MR. DAOUDI: His report.

BY MR. GORDON:

Q. Your report.

Carroll Court
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MR. DAOUDI: He's using his memory.

NI bt

Q. How far did Ms. Scola travel between the time that she

g ddAIFo3d

: THE WITNESS: Yeah, because she said she got into Michigan Avenue and the time that she 1S
3 swerves from one lane to the curb lane. 3 collided with Mr. Brown?
¢ BY MR. GORDON: 4 A. Iwould surmise, based on what her route was, that it =
5 Q. Okay. would be a small number of feet. I don't remember 8
& A. And so the curb lane would be the lane that's closest 5 that that was ever itemized. _
7 to the curb. 7 Q. Okay. You indicated that before the collision, O\O
& Q. It would be the lane to the left of the one that you 8 immediately before the collision, that Ms. Scola 8
marked; correct? @ swerved from this second lane of -- B
LG A, Yes,yes. 10 A Yes. Q
1 Q. Okay. So let me ask you this then. 11 Q. Second lane as you referred, where you have the X, i ';)
12 AL Yes. iz into the curb lane, the one that would be to your o1
13 Q. Because I'm just trying to get -- because you're the i3 lett, to her right; correct? T
14 expert in this case. 14 A, Yes, yes. l:]
15 A. Okay. 15 Q. Okay. Do you know whether Mr. Brown was in that curb |j ¢,
16 Q. I'mjust trying to get my understanding of your term 16 lane all along, or did he also move from some ~N
17 so that [ can understand it. As the expert on this 1 different lane, if you know? U
18 case with respect to my client's driving, which of 18  A. It's my recollection that he was in that lane all the <
19 these two lanes do you think the collision took place 19 time. g
20 in? Or do you just not know? 20 Q. Okay. And what do you base that on? i
21 A, Well, based on what I have read here -- 21 A. 1think in reading his deposition. Not his deposition
22 Q. Here being your report. 22 but the report of, of the other two investigators. !
23 A, Yep. 23 Q. The other investigators being who?
24 Q. Okay. 24 A. I think Robert Puckett. ;
25 A. Item Number 3. 25 Q. Okay. ;
Page 46 Page 48
1 Q. Okay. 1 A. And Robbins, R-O-B-B-I-N-S. I'm sorry.
Z  A. It would be the curb lane. 2 Q. Do youknow how long Ms. Scola operated her vehicle in
3 Q. Okay. So not the second lane where you put the X in, 3 this second lane of traffic on Michigan Avenue, the
4 but the lane to the left of that. 4 one where the X -~ that you put the X in, how long she
5 A. That's correct. 5 traveled in that lane of Michigan Avenue before she
& Q. Now, if you can tell me, from the time Ms. Scola left & moved to her right into this left most lane of traffic
the bank parking lot until the collision with 7 and collided with Mr. Brown?
3 Mr. Brown, how many different lanes of travel on 8 A. You're asking me for the time?
9 westbound Michigan Avenue did she drive in? 5 MR. DAOUDI: Object to the reterence that
10 A. On Michigan Avenue? 10 she collided with Mr. Brown. There's no evidence of :
11 Q. Yeah. 11 that. There's been Mr. Brown' colliding into her so -- !
12 A. Well, she must have been in this lane, where the West| 12 MR. GORDON: Okay. i
13 Michigan printing is. 13 MR. DAOUDI: So it mischaracterizes, you |
i4 Q. Okay. Soyou're pointing at the second lane, the one 14 know, testimony that's in —
i5 where you have the X in; right? 15 MR. GORDON: Okay. Let's do this, because
16  A. Yes, and I say that she swerved from one lane to the 16 [ don't want to split hairs with you. Would you agree i
curb lane. L7 the two cars collided? !
H Q. Okay. MR. DAOUDI: 1 believe so. :
13 A. Which would then be towards the curb. MR. GORDON: Okay. So if [ refer to the ;
26 Q. Okay. Now, this six feet -~ this ten car lengths, six two cars as having colliding with one another -- :
2l seconds, 150 feet is how far you believe that my MR. DAOUDI: Right. :
22 client, Mr. Brown, traveled between the time that MR. GORDON: Okay. | don't want io --
Z3 Ms. Scola got into Michigan Avenue and the time of the 23 MR. DAOUDI: Or you can say, you know, the
24 collision; correct? 24 car that Mr, Brown collided with. [ mean, you can say
2% A. Yes. 25 that, too.

17 {(Pages 45 to 48)
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BY MR. GORDON: 1 A. No.

< Q. How long before the collision with Mr. Brown's car and 2 Q. Soiflunderstand correctly, paragraph number two of )

Ms. Scola's car that you think happened in this left 4 your report, the enumerated paragraph where you say !

lane of traffic, how long was Ms. Scola actually 4 Mr. Brown, an elderly man with years of driving i

5 traveling in the second lane of traffic where you 5 experience, that is an opinion or an observation that ?

5 marked the X before she swerved into the lane of % you make that's important 1o your opinions regarding |

traffic Mr. Brown was in and the collision between the Mr. Brown, correct, and his responsibility in this ;

8 two cars happened? B case? ;

9 A. Ibelieve that that would have been a very short 9 A. Yes. ;
10 period of time, but I don't think I can give you an 18 Q. Allright. What do you think Mr. Brown did wrong in i
H exact number. 11 this case that caused the accident? *
7 Q. Okay. You say a very short period of time. Can you 12 A. Well, the first thing is that it would — and this ’
1 tell me without speculating or guessing as to whether 13 would just be speculation because [ would surmise that
that was one second, two seconds, ten seconds? 14 he perceived something in front of him, and it didn't
15 MR. DAOUDI: Object to speculation. 15 cause him to at least decelerate and slow down so that |
16 MR. MARZANO: Join in that one. 16 he could get a better perception of what was goingon |,
17 THE WITNESS: This is only speculation 17 in front of him. And he didn't apply the brakes and
1g but -- 13 continued in the same direction.

1%  BY MR. GORDON: 19 Q. Okay. And when you say that's speculation on your
20 Q. Okay. G part, that's -- you don't know that that happened or
21 A. --1would say maybe three to five seconds. 21 didn't happen; correct? |
“Z Q. Okay. And what do you base that speculation that 22 A. That's right. Because he has passed away.
2 you've indicated that Ms. Scola was traveling three to 23 Q. Okay. Soyou don't know whether or not -- you would
24 five seconds in the second lane of traffic before she 24 have had to ask him if he decelerated or slowed down,
25 swerved into Mr. Brown's lane of traffic? 25 and that's just a question that you'll never be able
Page 58C Page 52

1 A. Waell, I was just considering the curvature of her 1 to answer because he's dead; right? :

2 vehicle at the time. 2 A. Well, not only that, but also there was no reference g

3 Q. Okay. 3 made at all to skid marks. i

4 A. She wasn't where she wanted to be, and she continued | 4 Q. Okay. By whom? i

5 to swerve to the right. So a swerving motion like 5 A. By Mr. Brown that might have indicated his attempt to

6 that is something that does not take a lot of time. & slow down or jam the brakes.

7 Q. Okay. Can you tell me, at the time of the collision 7 Q. Mr. Brown didn't indicate a reference to skid marks

2 between Mr. Brown and Ms. Scola's vehicles, can you 8 when, sir?

g tell me how many other vehicles were traveling 3 A. I'msorry. There was no reference made about anything
15 westbound on Michigan Avenue in any of these other 10 that could have been suggested by somebody like an §
i1 three lanes of traffic in the same direction that 12 officer, police officer. §
12 Mr. Brown was traveling? 12 Q. Okay. Do you know if this particular police officer, i
13 A, Ican'ttell you that. 13 Officer Puckett, went around the scene and tried to |
14 Q. Okay. Do you know if there were any other vehicles 14 make observations to see if there were any kind of :
1% there, or would you just have to guess as to that as 15 tire marks, whether they be skid marks or yaw marks?
15 well? 15 A. ldon't know that. |
17  A. 1don't know. 17 Q. Okay. i
128 Q. Did Ms. Scola testify that there were vehicles coming 13 A. Atthis point. (
18 westbound in any of these other lanes of traftic? 1% Q. So again, would it be fair to say that with respect to '
<% A, Tdon't recall that. 1'd have to look at my notes. 25 whether or not there were skid marks as you put it
21 Q. Okay. Was that something that you incorporated into 21 there, that you're speculating that Mr. -- that ’
22 your opinions regarding Mr. Brown as to whether or not 22 Officer Puckett would have gone and looked for the :
Z3 there were other vehicles in these other lanes of 23 skid marks? And the fact that he didn't comment on
2 traffic on westbound Michigan af the time of the 24 them, means they weren't there? !
25 accident? 25 MR. DAQUDIL Object to speculation. ;

i
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THE WITNESS: To my knowledge at least, 1 A. Not per se, no.
Z yes. Z Q. Soyou're not able to. for example. measure a skid :
> BY MR. GORDON: 3 mark and determine how fast a person was going and how |
4 Q. Okay. And as Mr. Daoudi said, that would cause you 4 long they'd been on the brake before the skid mark
to -- you'd have to speculate to make that 5 starts and stops; correct?
& determination; correct? & A. No.
7 A. Correct. 7 Q. And by the same token, even if someone was applying
% Q. Okay. Because there may very well have been skid 8 the brakes, you still wouldn't be able to tell much
2 marks. He just didn't observe the scene for them; S trom a skid mark if there was a collision because the
i0 correct? 1y collision may have stopped the process of the vehicle
11 A. Yes. 11 coming to rest on its own; correct?
12 Q. Okay. What other criticisms do you have of Mr. Brown | 1<  A. Yes.
13 or have we covered them? 13 Q. Okay. Any other criticisms or observations of
14 A, Ithink we covered them. 14 Mr. Brown's activities in this case in terms of his
1% Q. Now, you indicated -- I'm trying to determine sort of 15 tault or culpability for this accident other than what
is a basis, a scientific basis for your belief that 1¢ you've already told me?
17 Mr. Brown did something wrong. 17 A. Ne.
i8 Do you have any documents here that you're 18 Q. Okay. You referenced some driving course that you
19 relying on in terms of what you believe Mr. Brown 15 were just talking about.
20 should or should not have done that support your 20 A. Yes.
z1 opinion other than, you know, what Mr. Robbinssaidin { 21 Q. You have some documents there that talk about that?
4z his deposition? 22 A, Yes, Ido.
23 A. No, just that the understanding of driving concept 23 Q. Okay. Thank you. And what you've shown me are two
24 from my teaching of the defensive driving course of 24 pages, Page 35 and 34, which is Number 7, Driving
25 the National Safety Council said that people should 25 Quest. And that's from what publication?
Page %4 Page 56
1 recognize the hazard, understand the defense, and act 1 A. Yes, from the defensive driving course number four,
2 correctly in time. 2 and it was copy-written in 1999.
Well, nothing that I saw or read suggested 3 Q. Okay. Do you know where the greatest damage location
4 that he recognized the hazard. And if he didn't 4 was for Mr. Brown's vehicle?
5 recognize it, then I don't think he understood the 2 A. FromMr. Brown's?
6 defense. 6 Q. Yeah. What part of his vehicle had the greatest
7 Q. Okay. And what do you base your belief that Mr. Brown 7 damage?
2 didn't recognize the hazard of a car driving the wrong 8 A, Well--
3 way down the street towards him? S5 Q. Ifyouknow.
14 A, Just the fact that there was nothing to suggest that 10 A. Just that I would have assumed that it was frontal
i he did anything or took any action with his own il damage.
vehicle. 12 Q. Okay. Well, when you say you would assume it was
Q. Okay. And when you say there's nothing to suggest 13 frontal, based on the fact that one car was going
that he did anything or took action with his own 14 westbound and one car was going eastbound: right?
vehicle, what do you mean by that? 15  A. That's correct.
16 A. Nothing that I recall seeing in the police report. 16 Q. Was it though the center front of both vehicles or was
17 Q. Okay. What would you have expected to see that would | 17 it the right side front or perhaps the right quarter
ig have caused you to believe that Mr. Brown did take i3 panel of both vehicles, or do you just not know?
19 some action as you put it? 19 A. Idon'trecall at this point.
ZG A, Well, if there were skid marks, the length of the skid | 20 Q. Well, when you say you don't recall, did you know the
i marks would have been some indication of his efforts 21 answer to that based upon something you reviewed, and
Zz to recognize the hazard. 22 you just can't remember?
Z3 Q. Okay. You don't have any background in accident 23 A. Ifl reviewed it and it was there, I might have
S reconstruction though, in automobile accident 24 forgotten it.
75 recenstruction: correct? S Q. Butif it was important to your epinion, you would
14 (Pages 53 to 56)
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1 have put it in this September 9th report. 1 are a licensed professional engineer is in o
2 A, Yes. - Ms. Massachusetts and California; correct? g
3 Q. And if's not in there; correct? 2 A. That's correct. ’
4 A. Yes. 4 Q. What is your date of birth? =
5 Q. Okay. Have you seen photographs of any of the & A, I'msorry? . 8
5 vehicles involved in this accident, sir? % Q. Date of birth? ;
7 A. No. 7 A 6/30/37. O\O
€ Q. And that wouldn't be important to your opinions; 8 Q. Allright. Ithink you testified earlier, and I 1 8
9 correct? 9 hate -- if I'm repeating some of these questions, I'm B
10 A. Not at this point. 190 sorry. Counsel covered a lot of this. o
11 Q. I'm going to kind of take a look at this. I may have You said you received your certified safety ; G
12 a couple other questions for you, but for right now I Y professional designation sometime in the 1970s; O
13 know these other folks have some questions. 13 correct? e
14 A. Okay. 14 A, Correct. 5 l:]
15 Q. SoI'm going to just pass you along. 15 Q. Okay. And at the time in order to get that, you took W
16 A, Allright 16 a test did you say? '~
17 (Off the record at 2:28 p.m.) 17 A. Took an examination, yeah. .9
18 (Back on the record at 2:41 p.m.) 18 Q. Only one test? <
15 EXAMINATION 19  A. It wasan eight-hour exam; that's what I recall, yes.
20 BY MR. MARZANO: 20 Q. Okay. Do you have to do anything to renew that
21 Q. Mr. Cygan, my name's Bob Marzano. [ represent the | 21 designation?
22 bank defendants in this case, and I have some 2 A. Yes. You have to provide information for g
23 questions for you as well. 23 recertification.
24  A. Yes,sir. 24 Q. How often do you need to do that?
25 Q. Your business address, according to your curriculum | 25 A, I believe that's once every five years.
Page 5& Page 60|
i vitae, is 43202 Pointe Drive, Clinton Township, 1 Q. And what do you need to provide?
2 Michigan 48038. Is that accurate? 2 A. Provide them documentation of my, updating of my
3 A, Yes. 3 professional skills, documents I may have read, or
4 Q. Okay. What state are you a resident in, Michigan? 4 professional seminars that I attended.
5 A. Michigan. 5 Q. Allright. Did any of those things that you provided
& Q. Have you ever lived in the State of California? 6 have anything to do with parking lot construction,
7 A. No. 7 signage on private property, or anything that you'll i
3 Q. Have you ever worked in the State of California? g be testifying to regarding the bank in this matter? :
3 A, Yes. 9 A. It could have been integrated into the program, but I !
10 Q. What have you done in the State of California? 10 just don't recall specifically. ]
11 A. When I was employed by Argonon Insurance Company,I| 11 Q. When is the last time you sent this information to ?
1z was working for my company at that time, in the '80s. 1z renew your designation as a certified safety i
12 Q. Andwhen was that? So between 1975 and 1986? 13 professional?
14 A, Yes. 14 A. It was probably five years ago. i
13 Q. Have you ever provided any type of expert testimony in 15 Q. Okay. So you're up for renewal soon?
16 California? 19 A Yes. '
v AcNe. T Q. Do you know when?
18 Q. Have you ever lived in Massachusetts? 18 A. No,Idon't.
i3 A. No. 1% Q. Okay. As far as a certified safety and security
2% Q. Have you ever worked in Massachusetts? o0 protessional. does that designation have anything to
21 A. No. do with any of the testimony you're going to be
22 Q. Have you ever provided any expert testimony in v offering today regarding the bank defendant?
2% Massachusetts? 23  A. No. .
24 A. No. 24 Q. Okuy. With respect (o your designation s a certified
Z5 Q. And my understanding is the only two states that you 25 diplomat forensic engineer, does that have any -- that
H
15 (» s 37 to 60)
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:'T designation have anything to do with the testimony 1 Q. Okay. Have you ever taught any classes in safety?
“ you'll be offering today with respect to the bank? 2 A. Yes, I have.
= A. Ttdoes from the standpoint of the activity of the 3 Q. When's the last time you taught a class in safety?
i bank being involved in the community and also in 4 A. With Madonna University. it would have been
6

safety activities.

approximately eight or nine years ago.

& Q. Okay. Allright. When did you first get that > Q. And specifically what is it you taught?
? designation? 7 A. I'msorry?
% A. Which one are you referring to? 3 Q. Whatdid you specifically teach at Madonna University
% Q. The certified diplomat forensic engineer. S eight to nine years ago?
10 A. Okay. That was I believe in the '80s. 10 A. The basic text reference was the National Safety
11 Q. Andwhatis a certitied diplomat forensic engineer? 11 Council's Accident Prevention Manual.
12 A. Well, in order to have that designation, your 12 Q. And what type of accidents did it reference?
12 application has to include information on your 13 A. It could have referred to employee accidents,
14 licensure as a PE, which would, in my case would have| 14 contractor accidents, on the job, away from the job.
1E been California and Massachusetts. And also my 15 Q. Okay. Do you belong to any organizations that involve
16 experience in working on accident cases on an active ic attorneys?
17 basis, like working with claims department and people | .17 A, 1'msorry?
18 related to those departments. 18 Q. Do you belong to any organizations that involve
13 Q. But specifically, if you have that designation, what 19 attorneys, such as the Michigan Association of Justice
20 is it you can do with that designation? What does 26 or anything like that?
21 that set you apart from anyone else from? 21 A, No.
22 A, Well, it just means that 1 have more experience in 22 Q. Have you ever spoken at any such events?
23 those areas based on my experience and that I have 23  A. No.
24 been active in reviewing or investigating accidents 24 MR. DAOUDI: What is that?
Z5 with somebody like the claims department people. 25 MR. MARZANO: The same events that I just
Page 6Z Page 64
1 Q. Okay. And to get that designation, you had to file an 1 referenced in my previous question.
2 application; correct? 2 MR. DAOUDI: Michigan Association of
3 A. Yes. 3 Justice?
4 Q. Didyou have to take any test at all? 4 MR. MARZANO: Any events that involved
5 A. Idon't recall. 5 attorneys that he's aware of.
6 Q. Why is it that you do not have a PE or professional 6 BY MR. MARZANO:
7 engineering license in the State of Michigan? 7 Q. The answer's no?
3 A. ldon'tknow. I--itnever came to me. 8 A. Correct.
9 Q. Does the State of Michigan require testing for that 3 Q. Okay. How many employees are employed at Cygan &
10 type of license, if you know? 10 Cygan?
11 A. Idon't know. 11 A. I'm the only one now.
12 Q. Okay. How often do you have to renew your certified | 12 Q. Have you ever consulted with any person or entity
13 diplomat forensic engineer designation? A3 outside the field of litigation with regard to
14 A, Ibelieve that's once every three or five years. L4 directional science on private property?
15 Q. When's the last time you did it? 1% A. Well, while I worked for Meadowbrook Insurance Group,
16 A. That was recent. i6 we insured municipalities. And I made recommendations
17 Q. How recent? 17 to the municipalitics about certain conditions that
18  A. Probably a couple months ago. 18 presented possible hazardous eonditions or exposures
19 Q. Whatdid you have to do to do that? 19 to them.
20 A. I'msorry? 20 Q. Did youever consult with anyone though concerning
21 Q. Whatdid you have to do to renew that designation a 21 private property, not municipal property?
22 couple months ago? 2Z A, There were some situations where there was private
23 A. 1believe I just sent my fee for renewal indicating 23 property involved, and so we generated some
24 with verification that I am still active in the safety - documentation suggesting to them that they resolve
25 area. Z5 their issues.
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Page 63

Q. What do you mean by that? Will you please be more

oy

MR. DAQUDI: That's fine.

specific? 2 MR. MARZANO: And ifI could request, I
2 A. Well, they had some -- 3 don't need it today, a copy of that when you can get
MR. MARZANO: Off the record for just one it me.
g second. 5 MR. DAOUDI: The file?
(Off the record at 2:50 p.m.) & MR. MARZANO: Yeah.
7 (Back on the record at 2:51 p.m.) 7 MR. DAOUDI: You want to send it to like a
3 (The requested portion of the record was 8 copy service or something?
3 read by the reporter at 2:51 p.m.) 9 MR. MARZANO: [ trust that you're not going
L0 THE WITNESS: People had allowed some of 10 to take anything out of there. It's up to you.
Li their trees and flowers to create a blind spot at a 11 MR. GORDON: That would make a lot of
12 corner, and so we asked them that they try to remove 12 sense.
13 some of that or trim that so it removes the aspect of 13 MR.DAOUDI: How about this: The stuff
14 a blind spot. 14 that is already -- that [ just, you know, copied
15 BY MR. MARZANO: 15 already, I will say this was inciuded, like a copy of
16 Q. How about have you consulted though in any type of 16 the amended complaint, copy of the deposition
L7 private property type situation with one-way signs or 17 transcripts.
18 directional signs at all? 18 MR. MARZANO: That's fine. You can send me
13 A. Idon't believe so. 19 an inventory with what's not being produced. 1 don't
20 Q. Okay. Have you ever given testimony or been askedto | 20 need Wayne's --
2% give testimony in a litigated case involving one-way 21 MR. DAOUDI: Right. His ten pages of
22 signs or directional signs similar to the case we're 22 handwritten notes, you know, we'll scan them and send
23 in today? 23 them out.
24  A. Not that I recall. 24 MR. MARZANO: Perfect.
25 Q. Okay. Have you ever had anything to do -- have you 25 MR. DAOUDIL:_Anything that you don't have
Page 66 Page 68
1 ever worked at a bank before? 1 already, and I'll itemize otherwise.
2 A. No. 2 MR. MARZANO: Fair enough.
3 Q. Okay. Have you ever assisted with a design of a 3 MARKED FOR IDENTIFICATION:
4 parking lot before? 4 DEPOSITION EXHIBIT 3
5 A. No. 5 (Report)
6 Q. How much money are you charging today for your 6 2:54 p.m.
7 testimony per hour? 7  BY MR.MARZANO:
8 A. For the first two hours it's $500. 8 Q. Mr. Cygan, have you consulted with any type of
9 Q. Perhour? 9 resources regarding your opinions pertaining to the
16 A. No. 10 bank today?
11 Q. Okay. Total? 11 A. Say that again.
12 A. That's the first two hours. 12 Q. Sure. Have you consulted with any type of resources
13 Q. Okay. 13 with regard to your opinions pertaining to the bank
14 A. And then after that it's $200 an hour. 14 today?
15 Q. Apart from Mr. Daoudi, have you spoken with anyone | 15 A, [don't believe so.
16 else as a part of your investigation into this matter? 16 Q. Okay. And yousaid you've been to the site of where
17 A. No. 17 you believe the accident took place or in the general
18 MR. MARZANO: And I don't know if we've 18 vicinity one time; correct?
19 done so; but if we have not, I'd like to mark 19  A. Yes.
20 Mr. Cygan's file. [ believe it will be Exhibit -- 20 Q. Okay. And you told us that your investigation at the
21 COURT REPORTER: 3. 21 scene included driving around in a car where the
22 MR. MARZANO: 3? Counsel, do you haveany | 22 alleged incident took place or somewhere in that
23 objection to that? I'm not saying it's admissible 23 vicinity on the bank property; correct?
24 evidence. I'in just saying we're going to mark it for 24 A, Yes.
25 purposes of identification. 25

Q. Did you ever get out of the car and walk around at
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1 all? 1 A. Yeah, and my experience in the safety field.
2 A. Yes, I believe we did. 2 Q. Okay.
3 Q. And did you take any pictures at all? 3 A. And human factors.
4 A. 1took two pictures, but it wasn't on the bank 4 Q. Wwe'll getto that in a second. Do you hold yourself
5 property. 5 out to be an expert in the area of parking lot design?
6 Q. Whatdid you take two pictures of? 6  A. That might depend on the specific nature of the issue.|:
7 A. Ithought I had them here somewhere. One picture was 7 Q. Okay. Well, let's cut to the chase. Do you hold
8 of a sign on the -- on Michigan Avenue that contained 8 yourself out to be an expert in the area of parking
9 a one way -- a stop sign and a no right turn sign. 9 lot signage?
10 And the other one was a picture at the post office 10  A. Well, I would a bank parking lot signage, yes.
11 with an arrow indicating direction. 11 Q. What makes you an expert as far as bank parking lot
12 Q. Going back to the first photograph you said you took 12 signage is concerned?
13 of all those signs, was that on private property? 13  A. Because of what | have seen at the bank involved in
14 A. [don'trecall 14 this case.
15 Q. Okay. Do you recall the name of the place you took 15 Q. So based upon your involvement in this case, you now
16 the picture of, the first one? 16 believe you're an expert in that area.
17 A. No. I'm sorry. 17  A. At this point, yes, about those specific issues.
18 Q. Do you know if that business and those signs were in 18 Q. Okay. And what is it specifically that has changed
19 existence on June 23rd of 2003? I'm sorry. June 27th 19 you from not being an expert in this area to now being
20 of 2003. 20 an expert in this area since being involved in this
21 A. Idon't know that for a fact. 21 case?
22 Q. And do you know if the post office was there on June 22 A. Well, I'm going to Item Number 5 in my report.
23 27th of 2003? 23 Q. Okay.
24 A. Idon't know that either. 24 A, That the bank had no warning signs for exiting
25 Q. Did you observe any businesses when you went out 25 drivers, like stop, wrong way arrows, and no right i
Page 70 Page 72 ‘
1 there, private businesses, that did not have any 1, turn sign. This would have given an important visual |’
2 directional signs on that property besides the bank? 2 cue to exiting drivers to avoid turning right.
3 MR. DAOUDI: I'm just going to -- 3 This common sense effort, while not a law
4 relevance. 4 code or ordinance, was not a surprise to the bank per |/
5 THE WITNESS: I believe there were some, 5 Mr. Zuckerman's efforts. The bank should have
6 but I don't remember specifically which there were. 6 considered the gravity of these many warnings and
7  BY MR. MARZANO: 7 acted on them.
8 Q. Okay. You didn't take pictures of those properties, 8 The safety staff of the bank should have
9 did you? 9 considered this an integral part of the bank's safety
10 A. No. 10 responsibility to their customers. The added feature
11 Q. Allright. Are there any papers, e-mails, videos or iyl would be a curved painted arrow on the pavement
12 anything else related to any of your opinions 12 leading in the correct direction.
13 pertaining to the bank in this matter that are not 13 Q. Okay. So based upon what you've just told me,
14 contained within your file? 14 essentially your observations, you now feel you're an
15 A. No. 15 expert in this area; correct?
16 Q. Okay. Are there any written standards that you will 16  A. About those issues, yes.
17 be referencing with respect to your opinions in this 17 Q. Is there anything else that you believe qualifies you
18 matter as far as the bank is concerned? 18 as an expert as to parking lot signage in this case
19 A, None that I -- no. 19 apart from what you've just told me?
20 Q. Are you aware of any standards that would be 20 A. No.
21 applicable to any of your opinions that you'll be 21 Q. Okay. Are you claiming that the bank violated any
22 rendering in this matter with respect to the bank? 22 written standards or other standards for that matter
23 A. I'm not. 23 in this case?
24 Q. Okay. Am Icorrect in saying then that your opinions | 24 A, No. I believe I stated that there's -- that it would
25 in the bank are basically based upon your opinions? 25 have been prudent for the bank to do that.
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1 Q. Okay. Well, we'll get to that in a second. Is there presume that you're referring to Mr. Zuckerman's ig
2 any scientific basis for your opinion regarding your é deposition transcript? <
3 criticisms of the bank in this matter? 3 A, Yes. Z
4 A. Any scientific? 4 Q. Is there anything else other than that for that part _
% Q. Basis, yes. Is there any scientific basis for your 5 of the opinion you referenced? And again, I'm just .8
&) opinion as to the bank in this matter? [ mean, is © asking as to that first statement. ‘OO
there any type of science you're relying upon to come 7 A, Yes. a
3] up with -- 8 Q. From documents reviewed, Mr. Zuckerman indicated this “Q
9 MR. DAOUDI: The opinions in the report? 9 scene has been the same for 27 years. And that many N
10 MR. MARZANO: Yeah. Well, [ mean, if he times he's mentioned this hazardous condition to the 8
11 said scientitically here's what I've come up with, il branch manager and the police department, but nothing ‘O
12 that's what I'm looking for. 12 was ever done. ‘o
13 THE WITNESS: No. 13 Was there anything besides Mr. Zuckerman's =
14 BY MR. MARZANO: 14 deposition transcript that you reviewed to come up ~!
15 Q. Okay. Have you spoken with anybody who's assisted you | 15 with that statement? w
1 in forming your opinions in this matter? 16 A. Well, I think Mr. Robbins indicated that if he did §I\|
17 A, No. 17 traffic -- a traffic safety survey, he would recommend »g
18 Q. And is there any authority that you're aware of to 18 the signs and arrows.
19 support your opinions in this matter other than of 19 Q. So youreviewed Mr. Robbins' deposition transcript as
20 course yourself? 20 well; correct?
21  A. 1don't know. 21 A. Yes.
22 Q. Ifyou would please, for reference -- you have your 22 Q. Would you agree with me that he testified he was not i
Z3 report in front of you? 23 qualified to testify with respect to signage on :
24 A, Yes. 24 private property? Is that accurate?
4<% Q. We've marked that as Exhibit 2, correct, or we have 25 A. Would I agree?
Page 74 Page 76
1 not marked it yet? 1 Q. Thatthat was his testimony? !
Z MR. GORDON: I didn't mark it, no. 2 A. I'msorry. You better repeat that again. i
3 MR. MARZANO: Why don't we mark that as 3 Q. Sure. You said you reviewed Mr. Robbins' testimony.
4 Exhibit Number 4; that way we have a reference point. 4 Do you recall whether or not he testified he was able |
] MARKED FOR IDENTIFICATION 5 to provide expert testimony regarding signage on ]
S DEPOSITION EXHIBIT 4 6 private property in this case?
7 (September 9, 2016 Report) 7 A. ldon'trecall
8 3:02 p.m. 8 Q. Okay. Is there anything else beside Robbins'
9  BY MR. MARZANO: 9 deposition transcript and Zuckerman's transcript you
10 Q. And when you have it in front of you, let me know, and | 10 reviewed to support that part of your opinion?
we can continue on. 11 A, Well, Mr. Puckett stated that it's typical. We have
A. Okay. 12 people going the wrong way on Michigan Avenue daily.
Q. Okay. Let's start with Number I. Number 1 states i3 Q. You're referring to Police Officer Puckett's dep
from documents reviewed, Mr. Zuckerman indicated the | 14 transcript? !
scene has been the same for 27 years. And then you go 15 A, Yes. i
on to say many times he mentioned this hazardous 16 Q. Okay. Did he say what part of Michigan Avenue he was ||
condition to the branch manager and the police 17 referring to? :
department, but nothing was ever done. Am I correct 18 A. Idon't believe that he has.
in reading that? 19 Q. Okay.
A. Yes. <% A. But that's item ~ Page 24, Line 11.
Q. And that is your first opinion as to the bank; 21 Q. Okay. So you relied upon the statement that Police :
correct? 22 Officer Puckett testified that he has seen people ;
23 A. Yes. 23 going the wrong way on West Michigan Avenue daily, but |
24 Q. What documents have you reviewed to make this 24 you're not sure what part of West Michigan Avenue he i
2% statement? And not trying to be tricky here. [ 25 was talking about; is that accurate? ‘
i
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1 A. Right. 1  A. Right.

2 Q. Okay. Are there any other documents you reviewed as 2 Q. Okay. And do you know specifically what Mr. Zuckerman

3 far as just this first part of that opinion number 3 mentions to the branch manager?

4 one, other than the three deposition transcripts you 4 A. Say that again. I'm sorry.

5 just told me about? 5 Q. Doyouknow specifically what Mr. Zuckerman said to

6 A. Well, Puckett also mentioned that people got turned 6 the branch manager?

7 around when he would ask them about why they did what] 7/ A, What he said to the branch manager?

8 they did. 8 Q. Specifically, yes.

9 Q. Why they were driving the wrong way on Michigan 9 A. Hesaid he told them they need to put a sign outside
10 Avenue? 10 of their building because someone is going to get into
11 A, Yes. 11 a severe accident.

12 Q. And again, we're not sure where on Michigan Avenue; 12 Q. And when did he make that statement?
13 correct? 13 A. Idon't know.
14 A. Right. Yes. 14 Q. And who did he make that statement to, it you know?
15 Q. So apart from those three deposition transcripts, are 5 A. It's in company with the other statements on the same
16 there any other documents you reviewed for the first 16 page, so it would seem to be appropriate that it was
17 part of your opinion? 17 the manager.
18 A. Yes. 18 Q. Do you know the manager's name?
19 Q. There are other documents? 1S A. Well, I think I have a name, Jeffrey McKelvy
20 A. No. I'msorry. 2 (phonetic).
21 Q. Okay. 21 Q. And do you know when he told Mr. McKelvy that
22 A. Excuseme. 22 statement? Did vou make a note of that in your notes?
23 Q. Okay. Now, you also used the words, indicated this .23 A. No. Hesaid he talked to him about it more than a few
24 scene has been the same for 27 years. What scene are 24 times.
25 you referring to? 2 Q. Do you know if those statements were made to
Page 78 Page 80

1 A. What Mr. Zuckerman would have seen from his placein| 1 Mr. McKelvy before the accident that we're here for

2 the store across the street at the bank including that 2 today or after the accident we're here --

3 parking area, 3 A. Idon't know.

4 Q. Okay. And then you mentioned a hazardous condition. 4 Q. Okay. That's fair. Okay. Is it your opinion that

5 What hazardous condition are you referring to? It 5 warning signs are something that a reasonably safe

3 says many times he mentioned this hazardous condition 6 driver should look out for while operating a motor

7 to the branch manager and the police department. What 7 vehicle?

8 hazardous condition are you referring to? 8 A. Yes.

9 A. Oh. The condition of people exiting that part of the 9 Q. Okay. And 1 assume the same is true with respect to
10 bank area and then going the wrong way. 10 directional signs; correct?

11 Q. Okay. And have you ever spoken with Mr. Zuckerman? 11  A. Yes.

12 A. No. 12 Q. Doyoubelieve that if a driver is in a rush ora

13 Q. Do you know how many times Mr. Zuckerman allegedly 13 hurry to get somewhere, that driver is more likely
14 mentioned the hazardous condition to the branch 14 than one who is not in a rush or a humry to fail to
15 manager of the bank before June 27th of 2003? 15 look for or observe a directional warning sign?

16 A. Mr. Zuckerman indicated that he saw vehicles turned 16 A. That's a possibility.

17 the wrong way on Michigan on Page 27, Line 17. 17 Q. Would you say it's more likely than not that the
18 Q. Would you like me to repeat my question? My question 18 person in the rush is not going to be looking for a
19 was how many times did Mr. Zuckerman allegedly mention | 19 directional or warning sign as opposed to somebody
20 the hazardous condition to the branch manager before 20 who's not in a rush or hurry?

21 June 27th of 2003, if you know? 21  A. Not necessarily.

22 A. Well, he said that he told the manager at the time. 22 Q. So your best answer is it's a possibility?

23 Q. Atwhattime? 23 A, Yes.

24 A. But he didn't say how many times. 24 Q. Allright. What evidence are you aware of that
25 Q. OKay. So would your answer be you're not sure? 25 Kathleen Scola ever looked to see if there were any
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Page 81 Page 83}
1 warning or directional signs present on the property 1 care at this point. That's not my question.
2 of Bank One before she turned the wrong way onto 2 THE WITNESS: You might as well say that
3 Michigan Avenue on June 27th of 2003, if anything? 3 again, please.
4 A. She said the bank was the first turn that she could 4 BY MR. MARZANO:
5 see. 5 Q. Yeah. No problem. Is your testimony today that if
6 Q. My question though is are you aware of any evidence 6 signs would have been there, you're certain that
7 that she actually looked to see if there were any 7 Kathleen Scola would have observed them before turning
8 warning signs present on the bank property before she 8 onto Michigan Avenue?
9 turned the wrong onto Michigan Avenue on the date of 9 MR. WILLIAMS: Objection. Calls for
10 the accident that we're here for today? 10 speculation.
11 A. Would you repeat that question, please? 11 THE WITNESS: My opinion is yes, she would.
12 Q. Sure. Are you aware of any evidence that Kathleen 12 BY MR. MARZANO:
13 Scola, the lady that was involved in the accident, 13 Q. And what's that opinion based on? How would you know
14 ever looked to see if there were any warning or 14 what she would have done 13 years ago?
15 directional signs present on the bank property before 15 A. Mainly because people are acclimated to standard or |;
1 she turned the wrong way onto Michigan Avenue onthe | 16 often seeing signs like for railroad crossing, stop
17 date of the accident that we're here for today? 17 signs, or going in a different direction or not making
1 A. No. 18 a turn.
19 Q. Would you agree with me that if one does not look for | 19 Q. Buthow can you tell me what one person would have
20 directional or warning signs, whether the presence of .20 actually done on a certain date? | mean, would you
21 such signs exist or not really make no difference to 21 agree with me that you have to some degree guess as to
22 that driver? I mean, if you're not looking for 22 whether she would have done that or not?
2 something, it doesn't make a difference if it's there 23 [ know what generally people would have
24 or not. 24 done, but how can you tell me what one person would
25 A, No, I don't believe that. 25 have actually done on a certain date?
Page 82 Page B4
1 Q. Okay. Why not? 1 A, Because that's what people do.
2 A. Because people with some, some knowledge of signage 2 Q. Okay. Have you ever met Kathleen Scola?
3 are accustom to responding to directions or signs that 3 A. No.
4 give them directions. So if they were there, she 4 Q. Never spoken with her before?
5 would have noticed it. 5 A. Ne.
6 Q. Well, you're guessing at that part; correct? 6 Q. Areyouaware of anybody ever that's ever ignored
7 A. No. 7 directional signs and done something the opposite way?
8 Q. That she would have noticed. 8 MR. DAOUDI: Purposely?
9 A. That's from my experience. 9 BY MR. MARZANO:
10 Q. Soyourexperience is that Kathleen Scola, though not 10 Q. Purposely or negligently. Either way.
11 looking for signs on June 27th of 2003, would have 11 A, No.
12 seen signs if they were there? 12 Q. No? You ever seen anybody run a red light?
13 MR. DAOUDI: I'm going to object. I think 13 A. Idon't recall
1 that's a mischaracterization of -- 14 Q. You don't recall in your entire life if you've ever
15 MR. MARZANO: Well, that's why I'm asking 15 seen someone run a red light?
16 him. 16 A. Yes.
17 MR. DAOUDI: -- Kathleen Scola's 17 Q. Have you ever run a red light?
18 deposition. 18 A, No. I'msorry. 1did. Idid.
19 MR. MARZANO: Well, I'm asking him -- 19 Q. Okay.
20 MR. DAOUDI: But, I mean. you're asking 20 A. lwasa police reserve at the time.
21 him - 21 Q. Okay. Soyou did see somebody actually not follow a
22 MR. MARZANO: - if his testimony is if 22 directional warning sign.
23 signs were there, she would have seen them and he 22 A. Yes.
24 knows that for a fact. That's what I'm asking him. 4 Q. Okay
25 Whether she said she did or not, [ don't 25 MR. DAOUDI: Object to relevance.
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MR. MARZANO: Noted. 1 Q. When you refer to Mr. -- ['m sorry. Going back, would
BY MR. MARZANO: g you agree then, that's a common sense issue?
3 Q. Areyou aware that there were warning signs at the A. Yes.
intersection of Wayne Road and Michigan Avenue clearly 4 Q. Okay. When you refer to Mr. Zuckerman's efforts as
5 stating that Michigan Avenue was a one-way street on 5 stated in that paragraph 5, prior to the date of the
6 the date of this incident? 6 accident, are you referring to the times he had
7 A, Yes. mentioned it to the bank before the accident? Is that
& Q. And are you aware that Kathleen Scola drove through 8 what you mean by that? [ assume you're not referring
9 that intersection of Wayne Road and Michigan Avenue g to after the accident.
10 only a few seconds before deciding to cut through the 10 A. Could you state that again?
13 Bank One's parking lot to get to Michigan Avenue? 11 Q. Sure. And [ apologize. In paragraph 5 you say as
L2 Al Yes. 12 per -- I'm sorry. You say the common sense effort --
L4 Q. Areyou aware of whether or not she made an 13 this common sense effort, while not a law, code, or
id observation of those directional warning signs as she 14 ordinance, was not a surprise to the bank per
15 was driving through the intersection? 15 Mr. Zuckerman's efforts.
16 A. Ibelieve she stated she had no reason to expect 16 Are you referring there to the report or
17 signage. 17 reports Mr. Zuckerman allegedly made to the bank
18 Q. Butit was there; correct? 18 before this accident?
19 A, Yes. 19 A. Would you mind terribly -- I'm sorry.
20 Q. And she didn't notice it, did she? 20 Q. No, notatall.
21 A. Right. 21  A. Repeating it?
<2 Q. I'm correct in saying that? 22 Q. Sure. And I'll see if I can make it a little easier
23 A. Yes. 25 to understand.
24 Q. Okay. 24 You agree that that sentence [ just read is
23 MR. DAOUDI: I'm going to object that he 25 what's in your report; correct?
Page 86 Page 88
il wasn't there, and it's speculation. 1 A. Yes.
2 MR. MARZANO: Well, it's no more 2 Q. What I'm trying to figure out is when you say per
3 speculative than him saying what she would have done 3 Mr. Zuckerman's etforts, are you -- his efforts you're
4 on the day where he wasn't there either. So ['ll tell 4 referring to the time or times he reported to the
5 you what. You want to agree on both? 5 branch manager of the bank before this accident what
6 MR. DAOUDI: I'm not agreeing. ['m just 6 he observed. [s that accurate?
7 saying it's speculation, 7 A. Well, the aspect of the condition was there all of
8 MR. MARZANO: All right. I think his 8 those years, regardiess of what Mr, Zuckerman may have
g testimony is what it is. g stated or not stated. Okay?
10 BY MR. MARZANO: 10 Q. But your statement here, per Mr. Zuckerman's efforts,
11 Q. Would you agree with me, Mr. Cygan, that thereisno | 11 I'm just asking what you mean by that. I assume you
12 law, code, or ordinance that required the bank to 12 mean by his reports to the branch manager; correct?
13 place the warning or directional signs that you've 13 Or is -- [ just want to make sure [ understand what
14 recommended on its private property on June 27th of 14 that means.
15 20037 15 A. Ifyou're referring to common sense effort being
16 A. There is a duty; but no law, code, or ordinance. 16 responsible to all people, yes.
17 Q. Okay. And is it your opinion that whether or not 17 Q. Well, you said per Mr. Zuckerman's efforts. What do
18 signs should be placed is a matter of common sense, 18 you mean by that?
19 like you stated in your report here? [ just want to 12 A. Well, more importantly because of his efforts, he made
20 make sure [ understood that right. And I'm referring 20 it known to the bank.
21 to opinion number five, where it says this common 21 Q. Sohis reporting to the bank: correct?
22 sense effort, while not a law, code, or ordinance, was 22 A, Yes.
23 not a surprise to the bank per Mr. Zuckerman's 2 Q. Okay. That's all I was trying to figure out.
24 efforts. Iread that correctly. Yes? A. The fact that he went out of his way more than once.
25 A. Yes. Q. Would yvou know i he went cut of his way more than
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A. I'msorry? Z A. No.
Q. Do you know if he went out of his way more than once 2 Q. You mentioned that -~ it says by design, the bank's
: before the accident? vehicle drive-thru system encourages more vehicle
5 AL Well -- 5 activity than a non-vehicle system per day. Do you
6 Q. Because [ think you told me earlier you weren't sure. © see that in your report?
{ Let me ask you this a different way. Is 7 A. No. Where are you?
your opinion in this matter based upon your assumption 8 Q. I'mreferring to -- if you go to Page 2 under opinion [
that he had told the bank this more than once before 9 number six, it talks about the City of Wayne. :
1o the accident? i0 A, Okay.
11 A, Yes. il Q. The last line on the next paragraph says by design,
12 Q. Okay. Perfect. 12 the bank's vehicle drive-thru system encourages more
13 (Off the record at 3:23 p.m.) 13 vehicle activity than a non-vehicle system per day.
14 (Mr. Williams exits the deposition at 14 Do you see that?
i5 3:23 p.m.) 15 A. Yes.
ie (Back on the record at 3:23 p.m.) 16 Q. Allright. Did Kathleen Scola drive through the
17 BY MR.MARZANO: 17 bank's drive-thru on June 27th of 2003?
18 Q. Do you know if Ms. Scola was ever a customer of this 18 A, Well, she drove through bank property.
ig bank? 1% Q. Did she drive through the drive-thru is my question.
20 A. Let me check. 20 A, I'm going to have to check again. Well, that's still
21 Q. Maybe I can help you cut to the chase. I'll represent 21 considered bank property though, isn't it, regardless? 5
22 she testified she's never been a customer of the bank, 22 Q. I'mjust asking if she drove through the drive-thru or
23 and I just -- do you disagree with that statement? Is 23 not that day, if you know.
24 there something you're aware of that -- 24 MR. DAOUDI: I'm objecting to vague.
2% A, No. 25 BY MR. MARZANO:
Page 90 Page 92
1 Q. Okay. Isthere any type of manual or publication that 1 Q. Letme see if [ can be more specific. Are you aware
- you're aware of that would state that on June 27th of 2 of any evidence that Kathleen Scola, on June 27th of
3 2003 that warning signs or directional signs were 3 2003, drove through the drive-thru lane of the then
4 required to be on private property such as the bank at 4 existing bank?
5 issue in this matter? 5 MR. DAOUDI: [ object to that and
© A. Not to my knowledge, no. 6 mischaracterization of the facts. [ don't want to put
7 Q. Allright. Going to some of the other statements made 7 words more -- if you want me to, [ can. [ stated my
g in here. This is more of in the paragraph section of 8 objection. I see the look on your face, but I don't
G your opinion. "9 know if you want me to explain --
10 You state Mr. Puckett testified that it was i0 MR. MARZANO: There's no look on my face.
11 typical to have wrong-way drivers on Michigan Avenue | 11 I'm just waiting for an answer.
12 daily. Again, I think we've established you're not 12 MS. GRUBER: Can he look at a picture?
13 sure what part of Michigan Avenue Officer Puckett was | 13 THE WITNESS: Couldn't that have been
14 referring to; correct? 14 construed as a drive-thru lane?
15 A. Yes. 15 BY MR. MARZANO:
16 Q. Okay. Are you aware that Officer Puckett testified 1< Q. Whatdo you consider the drive-thru of the bank to be?
i that there was no requirement that Bank One or the Maybe we're talking about two different things. I'm
8 bank - we'll just refer to it as the bank -- placed i8 referring to a drive-thru in the bank. [ assume you
9 any warning signs or directional signs on its 19 meant this, and maybe I'm incorrect, and if [ am,
<0 property? Are you aware of his testimony to that 25 maybe [ understand this better then, the drive-thru
effect? o would be where you drive through, you deposit your
<2  A. Say that again, please. 2z money, and you continue on. Is that what you're
<> Q. Sure. Are you aware that Officer Puckett testified 2 talking about? Or are you talking about the exit way
24 during his deposition that there was no requirement T of the bank? :
5 that the bank place any warning signs or directional 5 A. No. I think it would have been the exit way from the ||
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1 bank. 1 Q. Why not? f
Z Q. Soyou're not referring to the part of the bank where 2 A, Idon'tknow that. )
: vou can drive up, put your money in a little tube and * Q. Okay. Fairenough. The next paragraph you say the :
it goes to the teller, and they give you money back 4 preventability of this accident lies more greatly on :
5 and you drive through and keep going. 5 the bank because they knew about the exposure for
& A, Right. & several years in the making. Now, the exposure you're
7 Q. Okay. So you're saying that by the bank having an 7 referring to is what?
2 exit onto Michigan Avenue, this encourages more % A, But did nothing to minimize it. The exposure of not
@ vehicular activity than a non-vehicular system? 9 having any sign that causes traffic not to turn in a '
19 A. Yes. 10 dangerous direction. !
i1 Q. What do you mean by that? i1 Q. Okay. And how many years did the bank know about this
12 A. Yes. 1z exposure before June 27th of 2003, if you know?
13 Q. What does that mean though? 13 A. Well, Mr. Zuckerman [ said I think said it was an
14 A. Well, simply that there is physical activity of 14 ongoing problem for 27 years.
i5 motion, of cars going that direction. And there's 15 Q. For 27 years starting when and ending when?
16 ability for more than one car to do their business, 16 A. Idon't know.
17 pass through and then leave. So that's much different | 17 Q. Okay.
13 than some other place that might have a different type{ 12 A. I don't know the dates.
13 of business that doesn't require in and out quickly, 1% Q. How many accidents other than the one involving
20 in and out. 20 Ms. Scola occurred before June 27th, 2003, with !
21 Q. Soyou're saying if the bank did not have an exit 21 respect to cars exiting this bank in the same manner .
22 route onto Michigan Avenue, somebody couldn't exit 22 she did?
23 onto Michigan Avenue. s that -- is that what you 23 MR. DAOUDI: Objection. Relevance. i
24 mean? 24 THE WITNESS: 1don't know that. ;
25 A. No. 25 BY MR. MARZANO: 1
Page 24 Page 96
1 Q. Okay. Iguess I'm confused. 1 Q. Areyou aware of any?
2 A, No, no. I'm just trying to add more emphasis to the 2 A. Ne.
3 concept that with that kind of traffic going across a 3 Q. Are you aware of any cars -- apart from what
4 sidewalk and then onto the roadway, that that's heavy 4 Mr. Zuckerman says he observed, are you aware of any
5 traffic compared to other types of vehicle activity. 5 other evidence in this case of any other cars turning
& Q. What is that opinion based upon? Have you -~ we'll do "6 the wrong way coming out of that bank onto Michigan ;
7 this piece by piece. 7 Avenue prior to June 27th of 2003? (
8 What type of traffic was going through that 8 A, Well-- :
S area in June of 2003, if you know? % Q. And again, I'm saying apart from what Mr. Zuckerman
10 A. It was bank traffic. 16 testified to.
i1l Q. How did you know? Did you ever make any observations| 11  A. Yeah. Just what Puckett said about the fact that it's
iz in June of 20037 12 typical that people go the wrong way on Michigan |
i3 A. Ne. 13 Avenue daily. %
14 Q. Have you done any studies to come up with that answer? 14 Q. Thatcould be anywhere on Michigan Avenue; right?
15 A. No. 15 A. Yeah, but it could be there also. !
15 Q. You're guessing; correct? 1% Q. Could have been maybe the post office, too? i
17 A. No. 17 A. Could have been. !
18 Q. Where did you get the facts from? 1% Q. Could have been any of the businesses along there?
1%  A. Just that by the appearance of it, it would suggest 1% A, Could have been there also.
20 that that's the way cars must go when they're done ZG Q. Okay. Are there any --
Z3 with their business. 21 MR. DAOUDI: I'll object to speculation.
22 Q. Couldn't they go out the same way they came in? | 22  BY MR. MARZANO:
23 mean if they came in off Wayne Road, couldn't they 22 Q. Have we covered all the opinions that you have with
24 2xit on Wayne Road, too? LE respect to the bank?
25 A. Idon't know that. 25 A. Yes.
24 (Pages 93 to 96)
Carroll Court Repoerting and Video

586-468-2411

APPX 120



Walter Cygan

December

15,

ST
2016

L Q. Okay. Are there any opinions that you've been asked 1 without having any intention of doing business in the
z to render in this case that you have told Mr. Daoudi 2 parking lot. Do you have any problem with that at
or anyone for that matter that you just can't 3 atl?
remember currently? 4 A. No, because that's just 2 human nature thing. You try(:
% A. No. 5 to take the shortest route possible.
& Q. This opinion letter dated September 9th of 2016, is < Q. Are youaware of any laws that prohibit people from
this your one and only draft of this letter? © 7 cutting through parking lots to avoid directional
2 A. Yes,sir. 8 signs or warning signs?
S Q. Did you ever send it to Mr. Daoudi and say here's my 3 MR. DAQUDI: Objection.
14 opinions, [ want you to look at them before I sign 19 THE WITNESS: Well, if they know that's the
L this letter or author it? 11 specifically what they're engaged in doing, that can
12  A. No. 1z be a violation of the driving laws.
13 Q. Did you ever speak with him or anyone from his office | 12 BY MR. MARZANO:
14 on the phone before rendering your opinion about what 14 Q. Okay. Do you keep a case list?
s your opinions were going to be? 15 A. No.
16 A. No. 16 Q. Have youever?
17 Q. Okay. And unless something changes in this case, [ 17 A, Dol?
18 presume what you've testified to today as well as your 18 Q. Have you ever kept a case list?
15 September 9th, 2016 opinion letter is the full amount 13 A. No.
25 of your opinions in this case as to the bank? 206 Q. Have you ever testified in federal court before?
21 A. Yes. 21 A. I mayhave. I don't recall exactly when.
22 Q. Okay. Justout of curiosity. Do you have any 22 Q. Okay. Ithink I heard you testify to this, and [
23 criticism of Kathleen Scola in this case? 23 apologize for repeating this. Do you have a degree in
Z4 A, I'm sorry? 24 anything?
25 Q. Justout of curiosity, do you have any criticisms as 25 A, No.
Page 98 Page 100
H to Kathleen Scola in this case? 1 Q. Okay. You mentioned that 5 to 10 percent of your work
2 A. Well, I think I said that in my report. Item 2 was for defense aitorneys?
3 Number 3. She did see her predicament, applied the 3 A. Yes.
4 brakes and swerved from one lane to the curb lane. 4 Q. Canyou name any of those defense attorneys?
5 Her evasive measure was not sufficient to avoid 5 A. Fitchett and Eavenson would be one.
6 contact. 6 Q. Tom Fitchett?
7 Q. Okay. Do you have any criticisms of the fact that she 7 A, Yes.
g ignored the warning and directional signs in the 8 Q. When's the last time you testified or did services for
g intersection of Wayne Road and Michigan Avenue as she 39 them?
iG passed through there just a few seconds before she 1G A, It's been a long time because I think he retired
11 turned into the Bank One property? 11 since.
iZ A. Do you know how many seconds? 12 Q. Well, he's retired all right. He's retired from life.
13 Q. No. Couldn't have been too many. 13 A. Oh,has he? Ididn't know.
14 A, I'msorry. Say that - 14 Q. Yeah. He died a couple years ago.
1% Q. Yeah. Do you have any criticism of the fact that she 15 A. Whydidn't you tell me?
18 did not make any observations of the fact that there 16 Q. Hedieda couple years ago. He's a friend of mine.
17 was a no left turn sign, two one-way signs in the L7 So he retired all right.
ig intersection of Wayne and Michigan Avenue as shedrove { 18  A. Fredericks is also a firm.
19 through the intersection just seconds before she 19 Q. Anybody else you can remember besides Fitchett and
28 turned into the bank property? 20 Fredericks? ;
21 A, No,ldon't 21 A. 1think [ mentioned Eavenson and Fredericks. I can't
<2 Q. You don't have any problem with that? 22 remember anybody else. '
2% A. No. 23 Q. When is the last time you testilied or oftered
24 Q. Okay. How about the fact that she was cutting through T services to a defense attorney”?
25 a parking lot? Is that any -- to get to another place 25 A. Would have been Fredericks a couple months ago.

25 {(Pages 97 to 100)
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Q. Okay. And what's Fredericks' first name?

A. Teresa, I think.

Q. What type of case?

A. It was a stair slip and fall case inside a building.

Q. Okay. Have you ever provided any testimony on behalf

wors, anything
ng you experienced

v you as an expert in ht
1, Any frentise or ar

you con i
OF =~

A. Well, my work with Chrysler Corporation also dealt
with talking with plant personnel, salaried and hourly

v

© Id E:LT'S 6T02/0E/8 DS Ad QIAIFOTY

of Mr. Daoudi or anyone from his firm, assisted him in 6 people about their accident situations, and analyzing
any cases? 7 and investigating the accident situations that were of
3 A. Havel ever? g a serious nature.
% Q. I'll rephrase my question. It was a bad question. 3 Q. What other training did you have besides that for
10 Has Mr. Daoudi or his firm ever retained 10 human factors?
11 your services other than in this case that we're here 11 A, I'msorry?
12 for today? 12 Q. Any other training besides that?
12 A. Yes, I believe one more case. 12 A, No.
14 Q. And when was that, if you recall? 14 Q. Isthere any periodicals throughout the years that
1% A, I can't remember when or what the case was. 15 you've read --
1¢ Q. And you don't know anything about the case either? 16 A. Yes.
17 A. No. I'msorry. 17 Q. --onhuman factors?
i8 Q. Isthat matter concluded? 18 A, Yes.
19  A. Idon't know that for sure either. i Q. You said you taught courses for safety as well?
20 Q. Okay. And [ don't mean this to be derogatory in any 20 A. Yes.
21 way, but you've mentioned several times through the 21 Q. Is human factors different than safety or is human
22 deposition that you can't remember certain things. Do 22 factors the same thing?
23 you have any problems with your memory at all? 23 A. No. Human factors goes a step further in terms of
24  A. No. 24 what it is that causes people to do what they do and
25 Q. Okay. Are you taking any medication today that would | 25 for products to be designed the way they are that may
Page 102 Page 104
1 in any way affect your memory? 1 require a possible redesign because of the ergonomic
2 A. None that would affect my memory, no. 2 factors involved.
3 Q. Okay. Those are all the questions I have, sir. Thank 3 Q. When you made your opinions as to the defendants in
4 you. 4 this case, did you base those opinions based on the
5 A. Okay. 5 principles in training and experience that you've had?
& (Off the record at 3:40 p.m.) 6 A. Yes.
7 (Back on the record at 3:56 p.m.) 7 Q. So when you're making an opinion from a human factors
3 EXAMINATION 8 perspective as to Chase Bank for signage issues or
9 BY MR. DAOUDI: 9 lack of, or having a wrong type of sign, do you need
¢ Q. Mr. Cygan, I'm going to ask you some questions, and 10 to have a signage degree in that or is that -- is your
11 you're still under oath. Okay? 11 perspective from a human factors perspective?
12 A. Okay. 12 MR. MARZANO: Hang on. [ want to place an
12 Q. Basedon from a human factors perspective coming 13 objection to the form of the question. You can go
id from -- well, strike that. ahead and answer.
What are your qualifications or what THE WITNESS: It's largely from a human
i6 qualifies you as an expert for human factors, to be an i6 factors perspective. -
17 expert in human factors? 17 BY MR.DAOUDI:
1% A. My experience in reviewing accident sites with claims|{ 13 Q. And does that include safety as well or is that a
19 personnel and injured people to try to determine the different perspective?
20 causes of accidents and the situations for 20 A. Yes. The same consideration would apply when you
Z * preventability. 21 consider handrails on stairs. Most people are right
22 Q. Whereisthe CV? Here's your CV. 22 handed, and most requirements specify that the
23 A. OKay. 22 handrail should be on the right side of the stair
<4 Q. Isthere anything else in vour CV that would in 24 going down if there's only one handrail.
25 hing besides just experiences that would belp 25 Q. Soinerms of -~ like youre mot un expert in parking
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Page 105 Page 107}

lot design; correct? You're not an expert in parking
lots; right?

No.

But in terms of giving a human factors expert opinion
in the design of -- or can you give a human factors
expert opinion in conjunction with a design of a

report that there was no skid marks?

A. Yes.

Q. Soif your opinions in your report are identitied
within the transcript or some other document that was
provided to you, would that have been the basis on why
you gave that -- rendered that opinion?

=
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4
5
6
parking lot? 7 A. Yes.
8 A. Inconjunction with a design? - 8 Q. Youmade handwritten notes in this case; correct?
9 Q. Right 3 A. Yes

10  A. Yes, and that would include things like signage and 10 Q. When you rendered your opinions on the September 9th

11 adequacy of signage and proper direction of peopleto | 11 report, you used your handwritten notes as well;

12 use for various reasons, like normal, normal egressor | 12 correct?

13 emergency egress, which would be different. 13  A. Yes.

14 Q. Isthat what you used to base your opinions as to 14 Q. Didyou also have at that time mental impressions that

15 Chase Bank in this matter? i5 would help render your opinion at that time?

16 A. Yes. 16 A, Yes.

17 Q. You were asked initially by Mr. Gordon -- you were 17 Q. And so those aren't put down from -- into paper, are

i8 going through your file, and you were looking at some i8 they, your mental impressions? They're in your head;

i9 photos of the file and whether you used these to 19 right?

20 support your opinion. 20 A. Yes.

" A. Yes. 21 Q. Okay. So those weren't reduced to writing, were they?
Q. Do you remember those questions? 22 A. Ne.
A. Yes. 23 Q. But at the time you used those to make your report.
Q. When you first -- as you sit here today -- well, your 24 A, Yes.
report is September; right? 25 Q. When you rendered your opinion as to any comments as
Page 106 ' Page 108
A. Yes. 1 to John Barrow Brown on the date of this incident, was
Q. September 9, 2016. 2 it from a human factors perspective, your opinion?
A. Yes. 3 Was your opinion a human factors perspective?
Q. And that's approximately three months ago. -4 A, Yes.
A. Yes. 5 Q. You understand the essence of this case is Ms. Scola
Q. And when you drafted your report, did you read 6 turned the wrong way on Michigan Avenue exiting the
everything that was provided to you prior to drafting 7 bank.
your report? 8 A. Yes.

A. Yes. 9 Q. This is part of the package that says after MVA.

Q. And did you commit everything to memory thatyouread | 10  A. Okay.
that was provided to you? 11 Q. AndI'm looking at the second page of it.

A. Not to memory, no. 1 made notes. 12 A, Yes.

Q. And so when you wrote your opinions on that report, 13 Q. Allright. I'm going to point to this structure here.
was it more close in time with your -- and as you 14 [s that the bank?
took, as you reviewed the documents I provided you? 15 A. Yes.

A. Yes. 16 Q. And do you see those lanes that are here?

Q. Soif your report -- for example, you said here | 17 A. Yes. i
think something about skid marks. No skid marks for 18 Q. Asyourecall, based on your being present there, were
Kathy Scola. 19 those the drive-thru lanes and the passenger lane to |

A. Yes. 20 Michigan Avenue?

Q. There was no indication of skid marks. Do you 21 A. Yes.
remember if Kathleen Scola testified that she didn't 22 Q. Do you see that, it says Michigan Avenue there?
hear John Barrow Brown hit the brakes and brake? 23 A. Right

A. That's correct. 24 Q. Allright. And so traffic would be going to the left

Q. Is that where you relied on your opinion in your 25 side of the page; correct?

27 (Pages 105 to 108)
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Page 109 Page 111}
1 A. Correct. 1 building. You remember -- let me see a photo of
2 Q. And that would be westbound, I believe. 2 the --
3 A. Yeah. 3 BY MR. DAOUDIL:
4 Q. Andsoto the left of the -- keep going back to the 4 Q. I'mgoing to go to the last page of the same exhibit
5 structure. In fact, I'm going to circle or put a -- 5 after the MVA.
6 I'm going to put a star and then put an arrow. ['ll & A. OKkay.
7 put a dot and an arrow. That's the bank; right? 7 Q. It's Exhibit 3 but part of Exhibit 3.
8 A. Yeah. 8 A. Yes.
9 Q. Okay. 3 Q. The last page of that. Do you see that image with the
10 A. Yes. 10 gray car in the front here?
11 Q. Do youremember -- you said you were there; right? 11  A. Yes.
12 A. Yeah. 12 Q. And this is the image of the driveway --
13 Q. Do youhave a memory of when you were there? Todaydo| 13  A. Yes.
14 you recall? 14 Q. --exitthat Ms. Scola came through?
15 A, Yes. 15 A. Yes.
16 Q. Okay. When you went to this side of the bank, the 16 Q. And this would be the east side of the bank building;
17 east side of the bank -- 17 is that correct?
18 A. Yes. 18 A. Yes.
19 Q. --this traffic on all these lanes, which way -- were 19 Q. Are all these -~ these covered lanes, these three
20 they all one way? 20 lanes --
1 A, Yes. 21  A. Yes.
22 Q. And were they one way towards Michigan Avenue? 22 Q. --are those drive-thru where you can transact
23 A, Yes. 23 business with the bank?
24 Q. Would it be possible, remotely possible that -- [ 24 A, Yes.
25 think Mr. Marzano asked you traftic exiting -- coming 25 Q. And the one to the far east lane --
Page 110 Page 112
1 in off Wayne Road at the drive-thru lanes here, so if I A. Yes.
2 they came in off Wayne Road and they found themselves| 2 Q. --is that a drive through lane, like get through
3 in the drive-thru lanes, could they exit Wayne Road 3 without having to do business where you can just -- a
4 again? [ mean, how would they do that if they're in 4 passenger, let's call it a passenger --
5 one way to force out at Michigan? 5 MR. MARZANO: I'm going to object to the
6 MR. MARZANO: Counsel, before we proceed, 6 form of these questions, but go ahead and continue.
- we've used drive-thru lanes in two different versions 7 THE WITNESS: Yes.
8 here. Are you talking about the type of drive-thru 8 BY MR.DAOUDI:
9 lane where you deposit money trom your car, or are you 9 Q. Okay. Is that a passenger lane?
10 just talking about a lane you drive through to get 10 A. Yes.
11 where you're going? 11 Q. And are all these lanes one direction?
12  BY MR.DAOUDI: 12 A. Yes.
13 Q. Well, do you remember -- they're both there so 13 Q. Whatdirection? Are they going towards Michigan
14 they're - 14 Avenue or away from Michigan Avenue?
15 MR. MARZANO: I'm asking which one you're 15 A. Towards Michigan Avenue.
16 talking about. 16 Q. Andifyou're committed to any one of these lanes and
17 MR. DAOUDI: Well, all of them. All going 17 you came in from Wayne Road initially and you find
18 direct, all the same direction. 5 yourself committed to one of these lanes, is it
19 MR. MARZANQO: But I'm saying there's a 19 reasonable to suggest a person could get back to Wayne |.
20 drive-thru lane when you're in it where you have to 20 Road and not exit Michigan Avenue? :
21 deposit your money to stay in your car; that is 21 MR. MARZANO: Objection. Speculation. But [i
22 different than a parking lot lane going through the 22 go ahead. You can answer. ’
23 parking lot. Which one are you referring to? 23 BY MR. DAOUDI:
24 (Mr. Gordon exits the room at 4:09 p.m.) 24 Q. Soifyou came in off Wayne --
25 MR. DAQUDI: On the east side of the 25 A. Yes.

28 (Pages 109 to 112)
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Face Page 115
i Q. --and you found yourself in any one of these lanes. 1 MR.MARZANO: That's okay. So we know for
A. Right. Z the record.
3 (Mr. Gordon enters the room at 4:10 p.m.) 3 MR. DAOUDI: I'll be right back.
4 BY MR. DAOUDI: 4 (Off the record at 4:13 p.m.)
S Q. Isit--from a human factors perspective, could you 5 {Back on the record at 4:18 p.m.)
expect that person to try to get back to Wayne Road & MARKED FOR IDENTIFICATION
without exiting Michigan Avenue? 7 DEPOSITION EXHIBIT 5
& A. No. 8 (Photograph)
2 Q. And would that be more dangerous to do if they put -- 9 4:18 p.m.
:0 they would have to put it in reverse; right? 10 BY MR.DAOUDL
11 A. Yes. 11 Q. I'm goingto mark this as Exhibit Number 5, a
1 MR. MARZANO: Objection to the form of the 12 photograph, part of the response from Kathleen Scola’s
i3 question. 13 request for production.
14 BY MR.DAOUDL 14 This is a photo provided by Ms. Scola, and
25 Q. Well, would they have to put it in reverse? 15 she testified that it was taken at or near the time of
16 A. Yes, they would. 16 the motor vehicle collision. Have you had a chance to
17 Q. Do youeven see enough room for a turnaround? Canyou| 17 review this photo?
18 even turn around? 18 A. Yes.
29 A. No. There's no room here for a vehicle. 19 MR. MARZANQ: I'm going to object to the
20 Q. Okay. So there's no, there's no place for a car to 20 form of the question. I'm not so sure that's accurate
21 turn around and go back. 21 testimony because those were produced after her
22 A. Correct. 22 testimony was given, so she didn't identify this
23 Q. Based on Ms. Scola -- let me see Ms. Scola's 23 picture as one that she took. She said she took some
4 deposition. I'm going to read you part of her 24 pictures.
25 deposition. Start at Page 48, Line 22. 25 MR. DAOUDI: She identified through her
1 Question: Did you specifically look for 1 response to request for production of documents, and
2 any signage before turning onto Michigan Avenue to see 2 the request was for --
3 whether it was a one-way road or any signage that may 3 MR. MARZANO: My objection stands. You can
4 have said anything. 4 go ahead and answer.
5 Answer: [ believe | saw a sign that said 5 MR. DAQOUDI: I'm just saying the request
6 exit and that was the only sign. 6 said all the pictures that were taken at that time.
7 Question: Where was that sign located. 7 So she responded to it.
g Answer: At the driveway of the bank. 3 BY MR. DAOUDL
9 Question: Where in the driveway. 9 Q. Doyousee asign in that picture?
G Answer: On the right-hand side. i A, Yes.
il Question: How close to the road. 12 Q. And what does that sign say?
iz Answer: Within ten feet. 12 A. It says exit only.
13 Now, I'd like you to -- do you recall 13 Q. Allright. Is that consistent with that testimony
14 reading that part of the transcript? that Ms. Scola -- or we read just a minute ago?
15 A, Yes,I do. 15 A. Uh-huh.
16 Q. Sosherecalled seeing a sign that said exit; correct? 16 Q. Isthatayes?
17 A. Correct. L7 A. Yes.
18 Q. Isthat what she testified to? 13 Q. So from a human factors perspective, Ms. Scola
1% A, Yes. 29 testified that she saw an exit sign. And there is an
2% Q. Did you rely on that for any part of your opinion? 20 exit sign.
21 A. Yes, Z: A, Yes.
22 MR. MARZANO: Counsel, can you identify 2Z Q. And it says exit only.
23 what it is you're handing the witness to ook at now? 25 A, Yes.
24 MR. DAOUDI: Yeah. I'm trying to find it 24 Q. Isthere any other -- let me see that.
s first.

This is her -- a copy of her response to
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1 the request for production of the documents. 1 day of this motor vehicle accident, said exit only.
= A. Okay. 2 A, Yes.
3 Q. I'dlike you to look at the photos attached that she 3 Q. Inand of itself, from a human factors perspective -- |/
4 provided that she said were taken at or near the time 4 strike that, ,
5 of this collision. Take a look at each one, and do 5 That sign, based on the rest of this scene
& you see a sign in that first one? 6 as you seen through all those pictures, is that enough
7 A. No,Idon't. from a human factors perspective to warn a person that |!
8 Q. Okay. The second picture, do you see a sign in the g they're coming onto a one-way road? |
9 second picture? 9 A. No, not at all. ?
10 A. No. 10 Q. Based on the scenario that Chase Bank has been there |;
11 Q. Anddo youseea~ do you see asign in the third 11 for -- or had his scenario for over 27 years, :
12 picture? 12 according to Mr. Zuckerman -- |
13 A. No,1do not. 13 A. Yeah.
14 Q. And when we're talking about signs, you're talking | 14 Q. -- would you say that there is a reasonable degree for
15 about any directional signs for traffic; right? 15 foreseeability of harm in this scenario?
16 A. Right. 16 MR. MARZANO: Objection to the form of the
17 Q. Okay. And this is the fourth picture. 17 question.
18 A. Yeah. 18 THE WITNESS: Yes.
1% Q. AndI think that's - the fourth picture, do you see 19 BY MR. DAOUDI:
20 any signage in the fourth picture? 20 Q. Do you foresee harm if there's no signage telling
21 A. No. 22 people that they're coming onto a one-way road? ;
22 Q. And then the fifth picture? That's the sameoneas | 22 MR. MARZANO: Objection to the form of the |;
23 this Exhibit 5; right? 23 question.
24 A, ltis,yes. 24 ‘ THE WITNESS: Yes.
25 Q. Allright. So the last page, which is the fifth 25 BY MR. DAOUDI:
Page 118 Page 120
H picture of this document, that's the one that has the 1 Q. When you went to the Chase Bank premises on that date,
2 exit only sign in it; correct? 2z did you see any sign that says people who -- or
3 A. Yes,yes. 3 anything that references or anything that if you're
4 Q. Sois that exit only sign to the right of the 4 not a bank customer, you're not allowed to be on the
5 driveway? & property? ;
5  A. Yes,itis. 6 MR. MARZANOQ: Hang on. Before you :
7 Q. And to the left of the driveway, if we go to picture 7 testify -- i
& number -- in fact, I'm going to number these pictures. 8 THE WITNESS: No.
S [ think I'd like to mark this response -- 9 MR, MARZANO: Let me get my objections out
10 well, it's part of the exhibit already, right, Exhibit 16 before you answer. Okay?
il 3? So I'm going to number the pages of the pictures il THE WITNESS: I'm sorry. §
12 only. So I'm going to put pic number one, pic number 12 MR. MARZANO: What I'll do to make it
i3 two, pic number three, pic number four, and pic number | 13 easier is I'll raise my hand so you know I'm coming.
14 five. Okay? 14 I'm going to place an objection as to that 4
1% Al Yes. 15 question is irrelevant. What he saw in 2016 is §
i%® Q. Andin pic number two, is that an image out to the 16 irrelevant to the facts in this case. ;
i7 left side of the driveway as a person would be exiting 17 BY MR.DAOUDL: 4'
i3 onto Michigan Avenue from that spot, the driveway that | 13 Q. Soin 2016 of this year, of the month in August that
19 Ms. Scola was leaving from? 18 we went there, did you see any indication on the
25 A, Yes. 20 premises of the Chase Bank that suggested that you're
21 Q. And do you see any signage at or near the time of this 21 trespassing if you're not doing business here?
22 motor vehicle accident? 22 MR. MARZANO: Same objection. Go ahead.
23 A. No. 23 THE WITNESS: No.
24 Q. Allright. So the signage that we have. that we know, -4  BY MR. DAOUDL:
25 according to Ms. Scola, at or near the time -- on the 25 Q. Okay. And from ahuman factors perspective, with g
4
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Page 121 Page 123

1 Chase Bank being at the corner premises on Wayne Road 1 perspective, that a bank teller -- where the bank

2 and Michigan at that corner, is it in your expert 2 teller window is on the east side of the building,

3 opinion that they would know that people would be on 3 would they have a daily observation of what would

4 their premises who have no business to transact with 4 transpire in terms of cars exiting onto Michigan

5 them? 5 Avenue?

6 MR. MARZANO: Hangon. I'm going to place 6 MR. MARZANO: Objection. Speculation.

1 an objection as to speculation as to what some other 7 THE WITNESS: Yes, they would.

8 person might have in their mind. 8 BY MR. DAOUDI:

9 MR. DAOUDI: Not just other people. Just -9 Q. And would they have been able to, from a human factors
10 general public. Would they have access to -- 10 perspective, observe cars going the wrong way?

11 MR. MARZANO: I'm objecting to him 11 MR. MARZANO: Same objection.

12 testifying what any person on the face of the earth 12 THE WITNESS: Yes, definitely.

13 would have in their mind as speculation. [ also 13 BY MR. DAQUDI:

14 object to the form of the question. 14 . [f Mr. Zuckerman could see them -- or strike that.

15 MR. DAOUDI: Okay. 15 Based on a human factors perspective, based

16 MR. MARZANO: You can go ahead and answer. | 16 on Mr. Zuckerman's location, did he have -- is his

17 BY MR.DAOUDL: 17 testimony reasonable based -- based on where his

18 Q. Go ahead. 18 building was located and how he observed?

i9 A, Ne. 19 MR. MARZANO: Objection to the form of the

20 Q. From your perspective as an expert in human factors 20 question.

21 perspective, when Ms. Scola turned the wrong way onto 21 THE WITNESS: Yes.

22 Michigan Avenue, was there a degree, a certainty of 22 MR. MARZANO: You're asking the witness to

23 injury that you could, from your expert opinion, 23 testify as to the reasonableness of another person's

24 attest to? 24 testimony?

25 MR. MARZANO: Objection. Speculation. 25 MR. DAOUDI: I'm asking his expert opinion
Page 122 Page 124

i THE WITNESS: Certainty of injury? 1 as to --

2 BY MR. DAQUDI: 2 MR. MARZANO: He can't testify to the --

3 Q. Well, is there a, is there a likelihood, is there a 3 MR. DAOQUDI: He can testify to that.

4 relationship with her going the wrong way on one-way 4 MR. MARZANO: He can do whatever he wants,

5 traffic that she could get injured or her passengers -5 but my objection stands. I'm sorry. Go ahead.

6 get injured from a motor vehicle accident? 6 BY MR. DAOUDI:

7 MR. MARZANO: Object to the form of the 7 Q. When you went to the premises, you saw where Leo's

8 question. 8 Jewelry was.

9 THE WITNESS: Well, she didn't anticipate 9 A. Yes. ;
i that she was going the wrong way, so she had no 10 Q. Where Mr. Zuckerman testifies where he's been able to !
11 anticipation at that point in time because she wasn't 11 observe traffic coming out of the bank the wrong way.
12 in fear of anything like the wrong way. 12 A. Yes.

13 And even the bank tellers never said that 13 Q. Based on Mr. Zuckerman's testimony, in relation from
14 they noticed that activity going on, that they saw 14 where he's perceiving what he sees on a daily basis

i cars going and making wrong way turns. i5 being across the street compared to being a -- the

16 MR. MARZANO: I'm going to move to strike i6 bank has a teller window facing the traffic directly

17 that testimony on the record as pure speculation. 17 onsite.

18 MR. DAOUDI: Well, it's a discovery dep. 18 Isn't it, from a human factors perspective,

i MR. MARZANO: Well, I still can make a 15 the teller or the bank employees would have been able
20 motion now, do this on the record because this witness 20 to -- had to have recognized or it was foreseeable to

21 can't testify to what another person thought that he's 21 recognize this problem of cars turning the wrong way
22 never spoken to in his life. Go ahead. Keep going. 2 on Michigan Avenue?

23  BY MR. DAOUDI: 23 MR. MARZANO: Before you answer, I'm going
24 Q. Basedon Mr. Zuckerman's testimony of his 27 years, do| 24 to object to relevance and form. This is speculation.
25 you feel from a human perspective, human factors 25

py——

But you can go ahead and answer.
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THE WITNESS: Yes, 1 would.

BY MR. DAQUDI:

Q. Did you base that on -- you went there in person.
You -

A. On my visit there, yes.

Q. Right. As you sit here today, you've had over

50 years of experience in safety engineering; correct?

Yes.

In analysis?

Yes.

And accident investigation?

Yes.

And that includes the human factors perspective.
Yes.

. Based on Kathleen Scola's deposition testimony and

part of her -- the pictures that she provided.

A, Yes.

Q. Especially Exhibit 5 showing the sign, is there a
defective condition created by Bank One or Chase Bank
in this case?

MR. MARZANQO: Objection to the form of the
question.
THE WITNESS: Yes.
BY MR. DAOUDI:

.
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MARKED FOR IDENTIFICATION

DEPOSITION EXHIBIT 6

{Photograph)

4:33 p.m.

BY MR. DAOUDI:

Q. Does that look like a photograph that was captured
near the time that you were there?

A. Yes.

MR. MARZANO: Objection. Speculation.
Counsel, could you lay a foundation for what
photograph --

MR. DAOUDI: He just testified that this is
where --

MR. MARZANOQ: 1 asked you if you'll lay a
foundation where the photograph came from because you
said it looks like what he saw.

MR. DAOUDI: That's good enough for me.

MR. MARZANO: Ali right. We're good.
Leave it at that.

BY MR. DAOUDI:

Q. So that photograph looks like what you saw when you
went to the bank in August 2016; correct?

A. Yes.

Q. And when you compare that photo to the photograph in
Exhibit 5 and then look at -- looking to the left side
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Q. _Did this sign, does this sign fall to direct or advise

traffic that they're approaching -- they're entering
into a one-way road?

MR. MARZANO: Counsel, can you for the
record refer to what --

MR. DAOUDI: Exhibit 5.

THE WITNESS: Yes, there is.

BY MR. DAOUDI:

Q. Sothissign is defective in terms of advising the
traffic leaving the bank --

A. Correct.

Q. -~ parking lot from where Kathleen Scola left, advised
that the traffic was entering a one-way road.

A. Yes.

MR. MARZANO: Object to the form of the
question.

BY MR. DAOUDI:

Q. In your expert opinion, based on this scenario you
observed of these pictures from Ms. Scola's response
to request to produce -- well, let me ask you this:

The pictures that you observed in this
response to request to produce, and if you look to
today --

MR. MARZANO: And as to any questions that
pertain to today's pictures, | object as to relevance.

MR. DAOUDI: TI'll make this Exhibit 6.
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of the driveway from pic two of Ms. Scola's responses,
what is the difference in these photos?

MR. MARZANO: Before you answer, Counsel,
so I don't keep objecting, can I have a continuing to
any questions that you ask him regarding anything
pertaining to this bank after the date of the incident
as irrelevant? [ won't keep interrupting.

MR. DAOUDI: That's fine.

MR. MARZANO: Okay. Thank you.

BY MR. DAOUDI:

Q. Let's start with the left side.

A. Okay.

Q. This is the left side of the bank.

A. Yes.

Q. Pic two, pic number two from Ms. Scola's response on
the day of the motor vehicle accident; correct?

A. Yeah.

Q

A

Q

A

Q.

[t
=

28

. Do you see any sign on this picture?
. No, I don't.
. And if you look at Exhibit 6, do you see a sign?
. Yes, I do.
Do you see a sign that actually gives information to
the driver exiting the bank?
A. Yes.
Q. Oris that a back of a sign or front --
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A. That's the back of a sign.

Q. Sois it giving information to the driver on how to
exit?

A. 1don't think so.

Q. Well, do you see any writing on it?

A. No. There's the back of the sign.

Q. Okay. So does it give any information to a driver
who's exiting on how to exit?

Page

A. No, I did not.
MR. GORDON: Do you have that driving book?
THE WITNESS: That booklet, I didn't intend
for that to be available to you. Just the copies of
those two pages.
BY MR. DAOUDI:
Q. Have you committed Mr. Zuckerman's deposition
testimony to your memory today?

9 A. No. 9 MR. MARZANO: You're referring to his
15 Q. Okay. Do you see -- going back to Exhibit 5, this is 10 entire deposition?
11 the right side of the driveway; correct? 11 MR. DAOUDI: Right.
iZ2 A, Yes. 12 BY MR. DAOUDI:
13 Q. Anditsays exit only. 13 Q. Did you commit his whole, entire deposition to memory
i4 A, Right. 14 today?
13 Q. Soifyou look to the right side in Exhibit 6, there 1% A. Not necessarily, no.
i6 is a sign there; right? 16 Q. And when Mr. Zuckerman -- if you take Mr. Zuckerman
17 A. Yes, there s a sign. 17 out of the equation completely, his testimony and all,
18 Q. Butit's again the only back of a sign. 18 any warning to Chase Bank, let's remove all those out.
19  A. Yep. Doesn't say anything, 19 Okay? Based on the pictures that Ms. Scola provided
28 Q. Sothesign has actually changed from giving some kind| 20 and based on testimony, do you find from a human
21 of direct -- exit only from language to the drivers 23 factors perspective that the bank had a duty to warn
22 that are exiting to giving no information to drivers 22 its patrons or public who were using their exit to -
23 exiting. 23 that they're going onto a one-way road and there was
Z4 A, Correct. 24 nowhere to turn?
25 Q. Based on these circumstances, do you see that the same | 25 MR. MARZANO: I'll place an objection to
Page 130 Page 132
i condition — or is it maybe worse today than for a 1 the form of the question. The witness is not allowed
2 driver who's exiting the bank exists today as it did 2 to testify as to duty. That is a question of law to
3 back on June 27, 2003? 3 be decided by a Court. But subject to my objection,
4 A. Well, I would say at least the same because the sign 4 you can proceed.
3 doesn't say anything, 5 BY MR. DAOUDL:
¢ Q. Okay. You were asked questions by Mr. Gordon 6 Q. Go ahead.
regarding John Barrow Brown, and you said -- the 7 A. Yes, they did.
2 question was what did you think Mr. Barrow Brown did & Q. Anddid they have a duty to the public?
3 in this case. And you said this would be speculation. 9 MR. MARZANO: Counsel, if I can, without
10 What did you mean by this would be speculation? 10 having to keep interrupting you, can [ have a
i1 A. Well, that aspect of it because Mr. Brown is no longer | 11 continuing objection to any duty questions you ask of
12 there to speak for himself. 12 this witness?
12 Q. Allright. So your opinion though based on in your 13 MR. DAOQUDI: Right. That's fine.
14 report, was that based on the Kathieen Scola 14 BY MR. DAOUDI:
1% deposition? 15 Q. Do they have a duty to the public -
16 A. Yes. 16 A, Yes.
17 Q. Wasit based on the deposition of Mr. Tim Robbins? 17 Q. --towarn them?
18 A, Yes. 18 A. Yes.
1% Q. With regards to any measurements or in terms of 19 Q. And is that duty based on the foreseeability of the
26 seconds or timing of motor vehicle traffic, were you 2 harm to the person leaving not knowing that they're
Z2i relying on the expertise of Mr. Robbins for those 21 entering a one-way road?
22 figures? 22 A. Yes.
23 A Yes. 23 Q. Isitalso based on that there's a reasonable degree
24 Q. Youdidn't calculate any figures for yourself; 24 of injury if that person's going the wrong way on a
25 correct? 2

one-way road?

vy
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1 A, Yes. 1 Q. Do you see anything that suggests there was no right

2 Q. Isthere a moral blame attached to that duty? 2 turn?

3 MR. MARZANO: Objection. Irrelevant. 3 A. No.

4 THE WITNESS: Yes. 4 Q. Ifarrows were placed on the ground painted, what

5 BY MR. DAOUDI: 5 would you, from a human factors perspective, expect to

6 Q. Isthere, from a human factors perspective, is there a 6 see to provide proper information to a person exiting?

7 public policy angle of preventing future harm that 7 Straight arrows or arrows to the left or arrows to the

8 should be part of an analysis whether to give warning 8 right?

9 or not? 9 A. Yeah. It should be arrows curved to the left so that
10 MR. MARZANO: Objection. Irrelevant. 10 that would direct a person in the proper direction.
11 THE WITNESS: Yes. 11 Q. From ahuman factors perspective, if a person is
12 BY MR. DAOUDL: 12 driving on a road and they have no — they come to an
13 Q. Soin other words, is there a public policy against 13 intersection but they have no intention of turning
14 future harm that Chase Bank should today or tomorrow | 14 left or right on that intersection, are they -- from a
15 provide signs or in August 2006 provide signs to the 15 human factors perspective, is it reasonable that they
16 public exiting its driveway that there could be harm 16 not observe every sign at that intersection?

17 if you turn right against the wrong-way -- 17 A. You mean if there's nothing else giving them

18 MR. MARZANO: Same objection. 18 direction?

19 THE WITNESS: Yes. 19 Q. No. I'msaying if they have no intention of -- if

20 BY MR. DAOUDL: 20 they're driving on a road -- like, for example,

21 Q. --traffic? 21 Ms. Scola was driving on Wayne Road.

22 A. Can I have that booklet? 22 A. Yeah.

23 MR. GORDON: Well, it's part of your file. 23 Q. She has no intention of turning left or right where it

24 We're going to go ahead and -- you can look at it if 24 intersects Michigan Avenue. [ believe her testimony

25 you want. It's part of Exhibit Number 3. 25 was that she didn't even know it was Michigan Avenue.
Page 134 Page 136

1 THE WITNESS: Okay. 1 She was looking for Michigan Avenue --

2 MR. GORDON: We've marked it, and we're 2 A. Yes.

3 going to make copies of it. But you can look at it. 3 Q. --butshe did notknow. And she didn't realize it

4 You don't have to ask my permission. 4 was Michigan Avenue, when she saw the sign that said

S BY MR. DAQUDL 5 Michigan Avenue until like she was about three

6 Q. Based on the pictures that Ms. Scola provided, 6 quarters away through the intersection.

7 Exhibit 5 and -- 7 [ think her testimony also was that she, at

8 MR. GORDON: Pics 1, 2, and 37 8 that point she was -- it would have been impossible to

9 MR. DAOUDI: Yeah. Where are they? 9 turn left anyhow because --

10 MR. GORDON: I don't know. 10 MR. MARZANO: Is this a question or you're
11  BY MR. DAOUDI: 11 just explaining -~

12 Q. Pics I through 5. 12 MR. DAQUDI: The question's coming.

13 A. Yeah. 13 MR. GORDON: Really? Okay.

14 Q. These are the photos that Ms. Scola provided. So ‘14 MR. MARZANOQ: Object to form.

15 based on these images, there's no signage by Chase 15 BY MR. DAOUDLI:

16 Bank that provides notice to drivers leaving through 16 Q. From that testimony, is it reasonable to expect that
17 that driveway that turning right would be the wrong 17 she did not see all signs at that intersection?

18 way? 18 A. Yes.

19 MR. MARZANO: Objection. Asked and 19 Q. And that's from a human factors perspective; correct?
20 answered. 20 A, Yes.

21 THE WITNESS: That's correct. 21 MR. GORDON: Mike, while you're looking for
22  BY MR. DAOUDI: 22 your next question, can [ ask mine or are you --

23 Q. Do you see anything that suggests that -- do yousee | 23 MR. DAOUDI: I'd rather --

24 any arrows in any of those images? 24 MR. GORDON: Well, okay. I mean, you'd

25 A. No. 25 rather --
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MR. DAOUDI: Just continue.

A. Yes.
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1 1
2 MR. GORDON: Okay. Well, so you have 2 Q. Okay. Soin other words, [ mean, Mr. Daoudi, myself,
2 another question then? I'll take that as a yes. 3 other counsel, we may not have taken that course. but
4 MR. DAOUDI: Yeah. & we can go ahead and drive on the roads here in
5 BY MR. DAOUDI: & Michigan --
% Q. Based on your review of the deposition testimonies in 5 A. Yes.
7 this case and your physical inspection of the bank, 7 Q. --without that, Perfectly sate and acceptable;
8 and including Mr. Zuckerman's deposition, do you g correct?
9 believe Chase Bank had knowledge -- or actual notice, 3 A, Yes.
10 I'm sorry, notice of the defective condition on the 10 Q. Okay. There's no law -~ you were asked about laws,
i1 date of this motor vehicle accident? i1 codes, ordinances and so forth with respect to the
12 MR. MARZANO: Objection. Speculation. 12 bank signage. You would agree that there's no driving
13 BY MR. DAOUDL 13 law that Mr. Brown violated at the time of this
14 Q. From a human factors perspective. 14 accident, wouldn't you?
15 A, Yes. 15 A. Alaw that he violated?
16 Q. Do you believe -- based on your observation of the 16 Q. Yeah. Mr. Brown didn't violate any driving law, did
17 pictures on the date of this motor vehicle accident as 17 he?
i8 provided by Ms. Scola and her testimony, is it 12 A. I think he did, yeah.
19 reasonable, foreseeable that motor operators would 1% Q. Well, tell me the law he violated.
20 turn the wrong way exiting that premises? 20  A. Well, what he should have observed is the danger
21 MR. MARZANO: Object to the form of the 21 taking place in front of him; and that having
22 question. 22 occurred, he should have done something different with
23 THE WITNESS: Yes. 23 his driving, namely first thing would be to
24 MR. MARZANO: You said these pictures were | 24 decelerate, and the second thing might be to try to —
25 taken on the date of the accident, and they were not. 25 if it was clear for him to do it, to turn out of the
Page 138 Page 140
i BY MR. DAOUDL 1 way.,
2 Q. I'msorry. Capturing what it looked like on the date 2 Q. Okay. Mr. Cygan, I confused you with my question.
2 of the accident. 3 And I know it's late, and I apologize. You're not an
4 MR. MARZANO: [ still object to that. too. 4 expert on accident reconstruction or -- correct?
Go ahead. 5 A. Yes.
6 THE WITNESS: Yes. 6 Q. On motor vehicle; correct?
7 MR. DAOUDI: I can pass him. I'll pass the 7 A. Yes.
witness to you. & Q. My question was not what he could have or should have
£ RE-EXAMINATION "9 done. My question is this: You said that he violated
iy BY MR. GORDON: 18 a law, a driving law in Michigan. True?
11 Q. Sir, Ihave a few questions for you. 11 A, Yes.
1z MR. DAOUDI: I might not be done though. 12 Q. That's your testimony.
13  BY MR. GORDON: 13 A. Yes.
14 Q. Firstof all, I'm going to show you a couple of things 14 Q. You'reunderoath. Tell me the driving law he
15 here. You had provided me with two pages out of 15 violated.
L6 Exhibit Number 3 -- L&  A. That every driver should drive in a safe and prudent
L7 A. Yes. 17 manner.
18 Q. -- from this book also out of Exhibit Number 3 called 18 Q. Okay. And he didn't do that by driving the correct
12 Defensive Driving Course Four; correct? 19 way down the street that day; that was because she
22 A. Yes. g turned -- Ms. what's her name turned in front of him
21 Q. Would you agree with me that that book, the defensive and went the wrong way. He was suddenly not driving
2 driving course, is not something that a person such as 22 in a safe and prudent manner because he didn't avoid
23 Mr. Brown or anybody else here in Michigan needs to 253 the accident.
Z pass before legally operating a motor vehicle on a 24 A. The scene changed immediately.
Z% public highway in Michigan as of 2003? Agreed? 2% Q. Okay.

roT———
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i A. Yes. i Q. How old are you, sir?
< Q. Did Ms. Scola drive in a prudent and safe manner? 2 A. Ican'ttell you that.
3 A. No. Isaid that she made an error. 3 Q. Well, you don't look a day over 79 to me, sir.
4 Q. Okay. Would you consider that -- you used the term 4 A. Okay. Thanks. I gave you my birth date.
5 moral blame. Did she have some moral blame for 5 Q. Thank you. That's all | have.
turning the wrong way into Mr. Brown's lane of & RE-EXAMINATION
7 traffic? 7 BY MR. MARZANO:
8  A. Well, if she had known that there was a moral priceto| & Q. Mr. Cygan, in any part of your investigation, did you
¢ pay for that, she might have been more attune to that. 9 ever go inside Leo's Jewelry?
Q. Does everyone who drives -- you talked about in your 10 A, No.
i1 report avoiding unexpected hazards. Does everyone who 11 Q. Now, is it your testimony today that it is reasonable
12 drives here in Michigan, in your opinion, should they 12 for a driver to drive through an intersection and
13 know and try to avoid unexpected hazards? 13 ignore warning signs that exist in that intersection?
14 A, Yes. 14 MR. DAOUDI: Objection. Vague.
15 Q. Does everyone know when they're going to encounter an 15 THE WITNESS: You better say that again.
i6 unexpected hazard? 16 BY MR. MARZANO:
17 A, Idon't think that that's something that is by 17 Q. Is it your testimony today that it is reasonable for a
18 definition something that they would be faced with. 18 driver to drive through an intersection and ignore the
19 Q. Imean, youcan't really -- if you don't know what a 19 warning and directional signs contained within that
26 hazard is, you can't expect it, right, if you don't -- Z9 intersection?
23 A. Well,if you know it's going to hurt you, you would. 21 MR. DAOUDI: Objection. Vague.
22 And as a driver, maybe that's part of what your 22 THE WITNESS: I don't think it is, no.
23 responsibility should be. 23  BY MR. MARZANO:
24 Q. Okay. There's no scientific basis for your 24 Q. You don't think that's reasonable? 1t would be
25 observations regarding Mr. Brown not taking any 25 unreasonable; correct?
Page 142 Page 144 |
1 evasive action. That's just based on common sense and i A, Yes.
2 your experience as a driver; correct? ¢ Q. Now, you indicated that -- let me ask you this: What
3 A. And practical experience. And he assumedly had 32 is your basis for the claim that it was foreseeable to
4 several years of experience as an experienced driver. | 4 people using the Bank One parking lot on or before
S Q. Allright. But common sense and practical experience 5 June 27th, 2003, that these people would turn the
6 then, in other words; correct? 6 wrong way? What is each and every fact that you're
7 A. Yes. ? relying upon for that opinion?
8 Q. Okay. How did you get to the deposition here today in 8  A. Well, I think I already testified that often the
g Birmingham? 9 inclination of people when they see no traffic in
1% A. How? 10 front of them would be to make a right turn instead of
11 Q. Yeah. il a left turn. But that could alse vary on quite a few
1z A. Inmy vehicle. 12 circumstances, namely whether they wanted to go to the
13 Q. Okay. So you drove from Clinton Township to 13 left or go to the right and make some other judgments
i4 Birmingham? 14 about why those right or left turns.
i3 A, Yes. 15 Q. From ahuman -- is there anything else? I'm sorry.
18 Q. There wasn't anything about you driving here today 16 A. No, I don't think so.
L that would be unsafe; correct? 17 Q. From ahuman factors perspective, would you agree with
~3 A, Nothing that I'm aware of. pe- me that if Kathleen Scola had looked while driving
19 Q. Okay. Ijust want to ask that because I noticed you 19 through the intersection of Wayne and Michigan Avenue
20 refer to Mr. Brown in your report as an elderly man. Y and saw the one-way signs that existed showing that
21 There's nothing unsafe about an elderly man driving on 21 Michigan Avenue was a one-way road, it would have been
Z2 the streets here in Michigan, is there? Zé far less likely that she would have turned the wrong
<3 A. Tomy knowledge, no. &3 way onlo Michigan Avenue once she drove through the
24 Q. Okay. 24 bank parking lot?
2 A. Would you consider me elderly? zl MR. DAQUDI: I'm just going to object to

141 144
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1 speculation. Hypothetical. 1 A. That'sit.
2 (Mr. Gordon exits the deposition at 2 Q. That'sit?
3 4:57 p.m.) "3 A. That's the end. 1 don't want to say anymore.
4 MR. DAOUDI: And she testified that's what 4 Q. Well, I'll ask you a different question then. Ifa
5 she saw, 5 person is driving through an intersection that says
6 BY MR. MARZANO: 6 that the road going east/west is a one-way road, and
7 Q. You can still answer my question. 7 they make a turn into a parking lot and get onto that
8 MR. DAOUDI: Thank you. 8 same road within a minute or less, from a human
9 THE WITNESS: You said less likely? e factors point of view, would you expect that person
10 BY MR. MARZANO: 10 who saw the warning signs not to make a wrong turn
11 Q. Yeah. I mean, if she would have saw the warning signs} 11 onto that one-way road? Assuming that they saw the
12 going through the intersection that it's a one-way 12 signs that said it was a one-way road.
13 road, it's less likely she was going to turn the wrong 13 A. In most cases, yes.
14 way on Michigan Avenue a few seconds later after going| 14 Q. Okay. Thank you. I have no further questions.
15 through that parking lot. 15 MR. DAOUDI: You know, that's the
16 MR. DAOUDI: Continuing objection? 16 hypothetical so -- and again, [ have those continuing
17 MR. MARZANO: Yeah. 17 objections; right?
18 MR. DAOUDI: Okay. 18 MR. MARZANO: Yes.
19 THE WITNESS: [ think she realized that she 19 MR. DAOUDI: Okay. That'sit. I'mall
20 had gone past. 20 set. We're all set.
21 BY MR. MARZANO: 21 MR. MARZANO: Thank you.
22 Q. My question is if she had noticed those directional 22 (The deposition was concluded at 4:59 p.m.
23 signs in the intersection before turning into the Bank 23 Signature of the witness was not requested by
24 One, it said one-way road, no left turn, it would have 24 counsel for the respective parties hereto.)
25 been far less likely that she would have turned the 25
Page 146 Page 148
1 wrong way coming out of that bank; correct? From a 1 CERTIFICATE
2 human factors point of view. 2  STATE OF MICHIGAN
3 A. Not necessarily. 3 COUNTY OF MACOMB
4 Q. Soyouwould have expected, from a human factors point| 4
5 of view, if somebody had seen something saying a road 5 I, MAUREEN COLLIER, a Notary Public in
6 is a one-way road and not to turn left on that road 6 and for the above county and state, do hereby certify
7 within let's just say a minute, that they'd already 7 that this deposition was taken before me at the time
8 forget that? 8 and place hereinbefore set forth; that the witness was
9 A. No. Their perception would be — 9 by me first duly sworn to testify to the truth; that
10 MR. DAOUDI: Same objection. 10 this is a true, full and correct transcript of my
11 THE WITNESS: -- that there's a reason for 11 stenographic notes so taken; and that [ am not
12 what they saw and what they made a judgment about. 12 related, nor of counsel to either party, nor
13 BY MR. MARZANO: 13 interested in the event of this cause.
14 Q. My question though is from a perception point of view. 14
15 I want you to assume she did see those signs. All 15
16 right? Just for purposes of my question -- 16
‘17 A, Yes. 17
18 Q. --she saw the signs that said Michigan Avenue's a 18 o
19 one-way road. You can't turn left on it. 19 ! 2
20 A. She might not necessarily have associated that with 20 7%4"”'\ (ethon Q
21 her -- 21 MAUREEN COLLIER, CSZG¢22
22 Q. Might have been a different Michigan Avenue that she's | 22 Notary Public
23 trying to get back onto? 23 Macomb County, Michigan
24 A. Well, not necessarily because -- I'm sorry. 24 My commission expires: February 9, 2021
25 Q. No, go ahead. 25
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STATE OF MICHIGAN 1 JAMES J. KIM
IN THE CIRCUIT COURT FOR THE COUNTY OF WAYNE 2 Julie A. Taylor & Associates
3 20750 Civic Center Drive
FRANK ANTHONY SCOLA, 4 Suite 400
Plaintiff, 5 Southfield, Michigan 48076
VS. Case No. 15-002804-NI 6 248.945.3819
Hon. John A. Murphy 7 james.kim.p07e@statefarm.com
JP MORGAN CHASE BANK, NATIONAL 8 Appearing on behalf of the Defendant, Estate of John
ASSOCIATION, JP MORGAN CHASE & CO., 9 Barrow.
KATHLEEN SCOLA, and ESTATE OF JOHN 10
BARROW BROWN (deceased), Jointly 11 MARK E. WILLIAMS
And Severally, 12 Dyki, Williams & Baranski
Defendants. 13 340 East Big Beaver Road
14 Suite 250
15 Troy, Michigan 48083
16 248.764.1210
The Deposition of TIMOTHY ROBBINS, 17 mark_e_williams@progressive.com
Taken at 346 Park Street, Suite 120, 18 Appearing on behalf of the Defendant, Kathleen Scola.
Birmingham, Michigan, 19
Commencing at 11:17 a.m., 20
Wednesday, April 20, 2016, 21
Before Jenifer Poger, CSR-6006. 22
23
24
25
Page 2 Page 4
1 APPEARANCES 1 MICHAEL E. ROSATI
2 2 Johnson, Rosati, Schultz & Joppich, P.C.
3 MICHAEL S. DAOUDI 3 27555 Executive Drive
4 RENEE GRUBER 4 Suite 250
5 Law Offices of Michael S. Daoudi, P.C. 5 Farmington Hills, Michigan 48331
6 346 Park Street 6 248.489.4100
7 Suite 120 7 mrosati@jrsjlaw.com
8 Birmingham, Michigan 48009 8 Appearing on behalf of the Defendant, City of Wayne.
9 248.220.4377 9
10 msd4law@aol.com 10
11 rgruber@lathamlaw.com 11
12 Appearing on behalf of the Plaintiff. 12
13 13
14 ROBERT A. MARZANO 14
15 Plunkett Cooney 15
16 38505 Woodward Avenue 16
17 Suite 2000 17
18  Bloomfield Hills, Michigan 48304 18
19 248.594.6357 19
20  rmarzano@plunkettcooney.com 20
21 Appearing on behalf of the Defendants, JP Morgan Chase 21
22 Bank, National Association, and JP Morgan Chase & Co. 22
23 23
24 24
25 25
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Page 5 Page 7
1 TABLE OF CONTENTS 1 L.
2 2 MARKED FOR IDENTIFICATION:
3 WITNESS PAGE 3 DEPOSITION EXHIBIT 1
4 TIMOTHY ROBBINS 4 11:18 a.m.
5 5 BY MR. KIM:
6 EXAMINATION BY MR. KIM: 6 6 Q. Whatdo you do?
7 EXAMINATION BY MR. MARZANO: 37 7 A. Reconstruct traffic crashes.
8 EXAMINATION BY MR. ROSATI: 47 8 Q. Who do you work for?
9 EXAMINATION BY MR. DAOUDI: 50 9 A. I work for myself. I own M Crash Group, L.L.C.
10 RE-EXAMINATION BY MR. KIM: 53 10 Q. What does M Crash Group, L.L.C. do?
11 RE-EXAMINATION BY MR. MARZANO: 54 11 A. Well, we primarily reconstruct crashes. We do human
12 RE-EXAMINATION BY MR. ROSATI: 56 12 factors, we do limited biomechanics, 3D laser
13 13 scanning, computer animation, computer-aided drafting,
14 EXHIBITS 14 and those all are facets of reconstruction.
15 15 Reconstruction, you can have a minimum training of
16 EXHIBIT PAGE 16 around 200 hours and it just goes up from there as far
17 (Exhibits attached to transcript.) 17 as what you learn and what you're educated in. We
18 18 have done a few other limited damage analysis that
19 DEPOSITION EXHIBIT 1 7 19 somebody claimed was a crash but seeing was this a
20 DEPOSITION EXHIBITS 2-3 14 20 crash, wasn't it a crash, things of that nature.
21 21 Q. How long have you owned M Crash Group?
22 22 A. Ithink I opened shop sc here between 2001 and 2003.
23 23 Q. You refer to we, who works for M Crash Group?
24 24 A. My brother works for me full-time. He's an auto body
25 25 mechanic and he's been trained to do the scene scan,
Page 6 Page 8
1 Birmingham, Michigan 1 scene measurements, if needed, vehicle inspections,
2 Wednesday, April 20, 2016 2 air bag module downloads, and he helps me, but I use
3 11:17 a.m. 3 we a lot. I guess when I was growing up, it was the
4 4 team thing and I'm a cop by trade and everything was
5 TIMOTHY ROBBINS, 5 we, so I apologize.
6 was thereupon called as a witness herein, and after 6 Q. Did anybody else at M Crash Group work on this case
7 having first been duly sworn to testify to the truth, 7 pertaining to Frank Scola?
8 the whole truth and nothing but the truth, was 8 A. No, I did everything on this file.
9 examined and testified as follows: 9 Q. Okay. You said you were a cop, what's your
10 MR. KIM: Let the record reflect this is 10 background?
11 the discovery deposition of Tim Robbins taken pursuant 11 A. Bachelor's degree in criminal justice public safety.
12 to Notice and in accordance with the Michigan Court 12 I've been a paramedic working in EMS since '89 or '98.
13 Rules and the applicable rules of Wayne County. 13 I'm still a licensed paramedic today. I was a deputy
14 EXAMINATION 14 sheriff in Alpena County in '95 to '97, Michigan State
15 BY MR. KIM: 15 Police '97 through 2012, Arenac County Sheriff's
16 Q. Mr. Robbins, I know you've given testimony before, but 16 Deputy 2012 until present, and then M Crash Group
17 if any of my questions are confusing, just let me know 17 started as a hobby. An attorney approached me to see
18 and I'll repeat or rephrase my question. 18 if I would do civil work. I didn't even know it
19 A. Yes, sir. 19 existed and I started doing civil work and the hobby
20 Q. What is your full name for the record. 20 grew into a business.
21 A. Timothy P. Robbins, R-O-B-B-I-N-S. 21 Q. Currently then, M Crash Group, is that your sole
22 Q. And you were kind enough to give us a copy of your 22 occupation?
23 curriculum vitae. Is this up-to-date? 23 A. No, I work as a deputy but I work part-time, so that
24 A. I believe so. Yes, I believe it is. 24 varies. Like October through December I work
25 MR. KIM: T'll mark this as Exhibit Number 25 full-time. The sheriff's department was two deputies
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Page 9 Page 11
1 short, but this is my primary wage. I mean, I make 90 1 and I tell them I'm going to give you what I think is
2 percent plus of my wage from this company. 2 the truth and it's first come first serve.
3 Q. How many investigations would you work on per year say 3 Q. Do you charge like a flat rate for each investigation
4 in 2015 with M Crash Group? 4 or do you do it by the hour, or what?
5 A. Idon't know. Obviously, some of them carry over but 5 A. Hour, $150 an hour, travel is one way longest trip,
6 I'm going to guess between 100 and 180 on the books at 6 minimum testimony is $600. I usually have to do at
7 any given time. Many of those are completed, waiting 7 least a four hour block. If I go over the four hours
8 on the client to see is it going to settle or go to 8 for the minimum testimony, I'll charge 150 thereafter.
9 litigation or court, where is it at, but I don't keep 9 I try to keep fees simple.
10 track, so that's a guess. 10 Q. The testimony, does it matter whether it's a discovery
11 Q. In 2015 then, 100 to 180 investigations or cases that 11 deposition or evidence deposition?
12 you're working on, are those all accident 12 A. Testimony period, I charge the same rate.
13 reconstruction? 13 Q. So take it you keep track of the hours that you
14 A. I believe so, yes. I mean, different facets of 14 worked on a specific investigation?
15 reconstruction but I can't think of anything that's 15 A. You are correct.
16 outside the realm of reconstruction. 16 Q. Do you know how many hours you worked on this
17 Q. Are most of those auto accidents or auto-related 17 investigation?
18 accidents? 18 A. Idon't have it tallied, but it looks like -- let me
19 A. Yes. 19 see, 15ish, somewhere in there, rough math going down
20 Q. About how many of those or a percentage of those would 20 the list.
21 be auto related? 21 Q. You're looking at a log that you maintained for this
22 A. I'm guessing all of them at this point. When we talk 22 file?
23 auto, car, pedestrian, motorcycles, semi trucks, 23 A. Yes, just a typed-up log.
24 busses, but all are auto related. 24 Q. Do you mind if we mark it as an exhibit?
25 Q. How many times have you testified like today while you 25 A. Absolutely not.
Page 10 Page 12
1 were employed at M Crash Group? 1 Q. Did you bring your complete file with respect to this
2 A. Oh, hundreds. When I started in the state police I 2 investigation?
3 didn't do any federal obviously, I didn't know we had 3 A. 1did, sir.
4 to keep track of all of them, so at one point I was 4 Q. Okay. And did you render some sort of report during
5 retained for a federal case and I went back through 5 your investigation of this file?
6 and tried to recreate all the times I testified. I 6 A. 1did not, no.
7 missed a lot, but I testify quite a bit. 7 Q. What's in your file?
8 Q. Hundreds of times while at M Crash Group? 8 A. T'll go through it real quick: A couple handwritten
9 A. Since 2001 or '03, yeah. 9 notes, there are vehicle stats for both vehicles, some
10 Q. How many depositions did you give last year? 10 Google Earth images and photographs, notes on the
11 A. Idon'tknow. I don't keep those stats per se. 1 11 deposition of Kathleen Scola and Robert Puckett, the
12 would have to -- I'm sure I could look on the federal 12 deposition of Kathleen Scola, the deposition of
13 list but I don't know off the top of my head. 13 Anthony -- Frank Scola, I'm sorry, deposition of
14 Q. Of those 100 to 180 cases that you worked on last 14 Robert Puckett, and then the police report, then it
15 year, how many of those would you say, in terms of 15 looks like plaintiff's first amended Complaint and I
16 percentage-wise, were for plaintiffs or plaintiff's 16 think the original Complaint is in here, along with my
17 attorneys? 17 dep Notice.
18 A. This is a weird guess but I'm going to guess 30 18 Q. Who supplied you with these documents?
19 percent defense, 70 plaintiff, obviously that varies. 19 A. Some of them I pulled out like the Google Earth
20 Q. So last year it was approximately 70 percent for 20 images, my notes, and everything else would have come
21 plaintiff and 30 percent for -- 21 from Mr. Daoudi.
22 A. That's a guesstimate and I mean a rough guesstimate. 22 Q. Did you -- obviously you learned where this accident
23 Once again, I don't keep track. 23 took place?
24 Q. You don't keep a log of who your clients are? 24 A. Idid.
25 A. No. Idon't pay any attention. I take the clients in 25 Q. Where was it?
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Page 13 Page 15
1 A. Well, it was in the city of Wayne, and I apologize, 1 and took a picture down the road, so that would have
2 I'm not good getting down here in the big city, but it 2 been the direction that Mr. Brown was coming from.
3 was on West Michigan Avenue near Wayne Road. 3 Q. What direction is that?
4 Q. When were you first retained to work on this case? 4 A. I apologize, we're looking west and he would have been
5 A. The first note I have in the file is March 3rd of '16. 5 eastbound according to the police report, and I would
6 I may have been called earlier but I usually don't 6 have to look at the Google Earth to see if that pairs
7 start documenting until I get something to actually 7 up -- I'm sorry, we're looking east in the picture, he
8 review. 8 would have been westbound.
9 Q. Did you ever go out to the location of the accident? 9 Q. Okay.
10 A. Idid. 10 A. That's why you gave me that dumbfounded look.
11 Q. How many times? 11 Q. Ialways have that look.
12 A. Just once. 12 When you snapped this picture looking
13 Q. When was that? 13 eastbound on Michigan Avenue --
14 A. April 15 of '16. 14 A. Yes.
15 Q. How many hours did you log in for that? 15 Q. -- were you standing on this sidewalk, were you
16 A. About three-quarters of an hour there and two hours to 16 standing in the --
17 drive down. 17 A. Standing between the curb and the sidewalk.
18 Q. You listed off some documents that you have. Did you 18 Q. You were not standing in the driveway or anything like
19 also say that you had some of your own notes? 19 that?
20 A. Yes. 20 A. No, I don't believe so. That's not to depict anything
21 Q. Okay. And when you were at the scene, did you take 21 except to remind me that the road is relatively
22 notes or -- 22 straight and flat. I snapped that not to document
23 A. No, snapped a couple pictures, if you will, but I 23 anything except for that so I could remember when I
24 didn't take any notes. 24 got here, basically.
25 Q. What did you take photos of? 25 Q. Okay. Did you take any sort of measurements at the
Page 14 Page 16
1 A. I just took photos of the general area. In fact, you 1 scene?
2 can look at them here. I took pictures looking down 2 A. Idid not, no.
3 the street and of the bank from the street, just 3 Q. Did you document -- do you know what the speed limit
4 looking at the accident, if you will. 4 was on Michigan Avenue?
5 Q. Can I take a look at those photos? 5 A. Oh, I don't remember the day I was there what the
6 A. Absolutely. These are other photos as well of Google 6 speed limit was and I know I drove by a sign but I
7 Earth that I think were supplied to me. 7 just don't remember. I looked at a few cases since
8 MARKED FOR IDENTIFICATION: 8 then. I can refer to the police report and see what
9 DEPOSITION EXHIBITS 2-3 9 it was on the day of the crash.
10 11:31 a.m. 10 Q. Do you know whether the accident took place at the
11 BY MR. KIM: 11 intersection of Wayne and Michigan or was it just --
12 Q. Just so I have it clear, I've marked as Exhibit 3 12 A. You know, that's an interesting point. If you read
13 photos that you snapped at the scene of the accident? 13 Kathleen Scola's testimony, it would indicate that she
14 A. Yes. 14 pulled out of the lot, and the way I understand
15 Q. On April 15th, 2016? 15 reading it and looking at the totality, she pulled out
16 A. Yes, correct. 16 of the lot or the drive-thru exit, turned right,
17 Q. And it looks like you snapped two photos? 17 became parallel with the road, noticed she's going the
18 A. Yes. 18 wrong way, pulled over and almost stopped or stopped
19 Q. One is -- there's three on this one page, lower left 19 at the curb.
20 hand looks like a photo of a bank? 20 When you read the police officer's
21 A. Yes. 21 testimony, he said it's 195 feet -- it would be east
22 Q. And lower right hand is looking which way down the 22 of Wayne Road, so when you're facing -- out standing
23 road? 23 in the exit lane facing out, he's saying that from
24 A. That's a one way street, so it's in the same 24 Wayne Road, which is a perpendicular road and off to
25 perspective I took from the bank, I just turned around 25 the left, 195 feet, but that can't be right because I
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Page 17 Page 19
1 used Google Earth to do most of the distance 1 distance from the western edge of that driveway
2 measurements, it's extremely accurate. 195 feet puts 2 exiting onto West Michigan Avenue to the eastern edge
3 it like 100 plus feet away or further to the left. 3 of the intersection of Wayne Road and Michigan Avenue?
4 She made a right turn and if you look at the police 4 A. Ididn't measure it because nobody asked me to produce
5 testimony, she can't make a right turn and be 195 feet 5 that until today. If you want an estimation, 250ish,
6 off to her left, so his measurement has to be wrong. 6 give or take a little bit.
7 If she exits the drive-thru drive and turns right, 7 MR. DAOUDI: Just object to vague. There's
8 it's much further than 195 feet from Wayne Road. 8 two driveways from Chase and the driveway -- are you
9 Q. When you were at the scene, you did not take any 9 talking about the second driveway from the light?
10 measurements from the driveway to the intersection, 10 MR. KIM: Well, there is, I believe, a
11 did you? 11 driveway exiting onto Michigan Avenue.
12 A. No, I relied on Google Earth. I didn't take 12 MR. DAOUDI: There is one -- there's two
13 measurements but there's standard protocol. For 13 driveways that come off Michigan Avenue. One turns
14 instance, the land lines are 50 feet from one to the 14 into the bank that's closer to the light and you come
15 next, so you can count and just on this aerial photo 15 back to the one that exits that Ms. Scola made a right
16 you can count 50, 100, 150, 200, so even using that, 16 turn on. I think that's the driveway that goes to the
17 you can make determinations as to distance 17 tellers and you go out, so it's probably the exit
18 estimations, but I didn't get a tape measure and 18 driveway but I'm saying there's two driveways. Are
19 physically measure it, no. 19 you talking about the driveway that Ms. Scola left
20 Q. Did you get any schematics or contact anybody from the 20 from?
21 City of Wayne or Bank One or JP Morgan Chase with 21 BY MR. KIM:
22 regard to schematics or blueprints or any sort of maps 22 Q. Where were you taking the picture?
23 of that area? 23 A. Right here.
24 A. No, I just use Google Earth. 24 Q. That's after the tellers?
25 Q. Do you know whether -- when you say -- strike that. 25 A. That's at the ATM. I think there's two teller lines,
Page 18 Page 20
1 Do you know that the image from Google 1 if I remember, and an ATM lane, but the outside lane
2 Earth that's contained in your file is how the scene 2 is just a pass-thru.
3 of the accident looked on June 27 of 2003? 3 Q. You were talking about a drive-thru?
4 A. Idon't know, I wasn't there in 2003 and I haven't 4 A. Yes.
5 seen any photos from 2003. It's my understanding it 5 Q. There is a driveway going out onto Michigan Avenue
6 was a one way road and the only thing that may have 6 from the drive-thru?
7 changed is the left most lane. It's my understanding 7 A. Yes, it's on the east side of the Chase building, that
8 it may have been a through lane and now it's 8 east-sided driveway is the one I'm talking about.
9 designated for parking, so when you're going 9 Q. Is it your understanding that that's where Ms. Scola
10 westbound, you now park on the left-hand curb where 10 was attempting to exit the lot?
11 before there was no parking there, it was a drive 11 A. Yes.
12 lane. 12 Q. Okay. You were looking at the Google Earth printout
13 Q. What makes you think it was a through lane back in 13 and you were estimating that it was about 250 feet
14 2003? 14 from the western edge of that driveway for the
15 A. Ican't remember who I heard that from. I don't know 15 drive-thru to the eastern edge of Wayne Road and West
16 if I read it in a deposition, if Mr. Daoudi and I were 16 Michigan Avenue?
17 talking in conversation, I'm not sure where that came 17 A. Yes. Once again, that's an approximation.
18 from. One thing I didn't do and might be able to be 18 Q. Do you know where the accident took place in relation
19 done is go back in Google Earth archives and you can 19 to that driveway for the drive-thru?
20 step back and there is other aerial resources to see 20 A. Well, there is no physical evidence that says this is
21 what it was like then, if the aerial photographs are 21 the exact area of impact that occurred. All we have
22 good enough. They were a little sketchy back then. 22 is that it happened east of that intersection of that
23 Q. Did you talk to Kathleen Scola at all? 23 drive-thru exit and Michigan. Just to be very fair,
24 A. No, I haven't spoken to anybody that was deposed. 24 if you can give me one second here, I actually put a
25 Q. So what is your -- what was the -- what is the 25 scale on the bottom of this diagram so I'm going to
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Page 21 Page 23
1 see if that 250 is appropriate, and I don't know if it 1 A. No, I didn't see any evidence of that in the
2 really matters at this point. Like I said, somebody 2 documentation that I have.
3 can definitely -- yeah, 250 to 260 depending where the 3 Q. Okay. Do you know what route Ms. Scola took leading
4 edge of that road is, so I was pretty close. 4 up to the accident?
5 Q. So you disagree with the police report and the 5 A. Yes and no. Iread it, I didn't commit it to memory,
6 officer's estimation of that distance? 6 and I'm not very familiar with this area. I thought
7 A. Yes. 7 she was on Wayne Road, realized she missed the road
8 Q. Do you know what the speed of Mr. Brown's vehicle was 8 she wanted, which was Michigan, and tried to go
9 at the time of the collision? 9 through the lot to make a U-turn, if you will, or to
10 A. No. 10 get renegotiated, but I didn't trace it. I was more
11 Q. I might have asked you this in a different way: Do 11 focused on her exiting and the immediate time right
12 you know what the speed of Ms. Scola's vehicle was at 12 around the crash itself.
13 the time of the collision? 13 Q. Isit your opinion that she was facing the wrong way
14 A. Only from her deposition testimony that she was 14 when the accident happened?
15 stopped or almost stopped, that's all I have. 15 A. Yes, sir.
16 Q. Did you get any sort of indication of her speed 16 Q. Do you know whether there is any sort of indication
17 looking at either the police officer's deposition or 17 that it was a one way street? You indicated that --
18 the police report? 18 sounds pretty obvious but how do you know it was one
19 A. No. 19 way?
20 Q. Did you see anything that contradicted her testimony 20 MR. DAOUDI: Where are you asking him to
21 that she was stopped or almost stopped? 21 look, from what perspective, exiting the driveway from
22 A. No. 22 the bank Ms. Scola was at or from the intersection at
23 Q. Do you know whether there are any -- strike that. 23 Wayne Road and Michigan, which intersection?
24 Do you know whether Mr. Brown braked at all 24 BY MR. KIM:
25 prior to the collision? 25 Q. Fair enough. You indicated before when you snapped
Page 22 Page 24
1 A. No. There is no physical evidence there was braking. 1 that photo in Exhibit Number 3, that Michigan is one
2 All we have is testimony from Ms. Scola that, if I 2 way going westbound; how do you know that?
3 recall right, she actually had time to look in his 3 A. You don't, except for one fact, that to be quite
4 eyes, didn't seem like he braked, and when you look at 4 frank, would elude a lot of people, it's the lane line
5 somebody that was injured and -- relatively 5 colors. All the lane lines are white and any time all
6 significantly, I thought. Was this one case where 6 the lane lines are white on a public roadway, that's a
7 there was life flight or a kidney injury? That's a 7 one way street. Outside of that, there's zero
8 significant impact, that's not a low speed, five, ten 8 evidence when you exit that drive that it's a left
9 mile and hour bumper-to-bumper impact. 9 turn only, which to be quite frank is disheartening.
10 Q. You don't know what the speeds involved are? 10 I mean, when I was there there's sign posts there that
11 A. No, there is no way to mathematically calculate them. 11 say do not enter when you're coming off the road but
12 You can make some assumptions based on -- I don't even 12 there's nothing when you leave the lot saying left
13 know if you can make assumptions based on acceleration 13 turn only. There was an arrow on the pavement,
14 capabilities of the vehicles. It would just be very 14 granted it's a long time after, but the arrow says
15 subjective in that fact. 15 straight out, it doesn't say left turn only either.
16 Q. Other than the police report, did you have anything 16 If that roadway was partially snow covered and you
17 else in terms of the investigation at the time of the 17 couldn't see the lane lines, you'd have no
18 accident? 18 determination it's one way unless all those lanes are
19 A. No. 19 filled with cars.
20 Q. So no statements in 2003? 20 Q. Do you know one way or the other if anything was
21 A. Al T have that I've read is the police report from 21 obscuring the lines?
22 2003 and everything that I've put on the list. If 22 A. Idoubt it, I think it was June or July -- June 27th.
23 it's not there, I haven't looked at it. 23 Although my grandma said she remembers it snowing on
24 Q. You don't know whether there were any skid marks left 24 the 4th of July, I doubt there was snow in June back
25 by any of the vehicles at the scene? 25 then.
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Page 25 Page 27
1 Q. Do you know whether there is any indication that 1 Q. When you say it's high, you're talking about the level
2 Michigan Avenue is one way on any portion of the route 2 of the lights?
3 that Ms. Scola took up to the accident site? 3 A. Yes.
4 A. All right, I looked at Wayne and Michigan, there are 4 Q. When you're saying high, you don't mean it was too
5 indications it's one way on Wayne at Michigan. I 5 high to see or anything like that?
6 didn't document what I saw. I looked at it briefly 6 A. No.
7 and just based on memory alone, it looks like it met 7 Q. Do you know how long Mr. Brown -- strike that.
8 the municipal traffic control device manual 8 Do you know how many lanes at the time of
9 guidelines, so there were markings there but I can't 9 this accident there were for westbound Michigan Avenue
10 tell you what they were in 2003, and I didn't document 10 where this accident took place?
11 them when I went through but I know they're present. 11 A. I believe there was -- let me double-check here. 1
12 Q. When you say Wayne and Michigan, are there two 12 believe there were three. If the left-hand curb lane
13 intersections of Wayne and Michigan, one for Michigan 13 was a through lane, then there would be three, parking
14 going west and one for Michigan going east? 14 in the far right and it looks like three travel lanes.
15 A. Yes, and I'm only speaking of westbound Michigan. 15 Q. It looks like in the photo that you took this year,
16 Actually, when I drove to the scene, I came southbound 16 there is markations for the parking --
17 Wayne, went past Michigan, then pulled into the Chase 17 A. Yes.
18 parking lot, if I recall, and then parked and got out 18 Q. --on the left side?
19 on foot. 19 A. Correct.
20 Q. I'm sorry, backing up, you indicated that there are 20 Q. And when I say left side, left side if you're facing
21 indications that Michigan at the westbound 21 westbound.
22 intersection of Michigan and Wayne Road, that Michigan 22 A. Correct.
23 is a one way. What sort of indications did you 23 Q. Okay. And do you know one way or another whether
24 notice? 24 those markations for parking were there on June 27,
25 A. Once again, I don't remember what I saw there. I just 25 2003?
Page 26 Page 28
1 noticed -- to be quite frank, I was using a GPS to get 1 A. I have no physical evidence to say one way or the
2 here. I didn't notice it when I first went through. 2 other. Like you asked before, I don't have anything
3 I actually looked and saw them, but I don't remember 3 to point to you and say yes, absolutely.
4 what they were. I don't remember if there is a sign 4 Q. Do you know how the lanes were demarcated on June 27,
5 up high that said no left turn along with the traffic 5 2003?
6 control signals, but I just know that there was 6 A. Idon't have any physical evidence, but I do know that
7 something present when I drove through. 7 the marking standards were the same back then as far
8 Q. You didn't take any pictures of that intersection or 8 as the white lines only. The white lines in Michigan
9 any sort of indication that westbound Michigan was one 9 have a standard gap, they're 13 foot lane lines with a
10 way? 10 37 foot gap between, which is a total of 50 feet from
11 A. Ididn't take any. I don't know if they're in the 11 the beginning of one dashed white line to the other.
12 Google Earth. This is Puckett's Exhibit 4 that has a 12 Same goes for yellow lines dividing a roadway. Those
13 Google Earth photo with the one way and it is hung up 13 standards haven't changed. But to say whether or not
14 high in between the traffic control devices for 14 everything was absolutely perfect, obviously I'm sure
15 southbound Wayne at the westbound Michigan exchange, 15 lines have been painted since then and there may be an
16 and then it appears way over on what would be the 16 inch or two variation but I would expect them to be
17 southwest corner, it looks like a no left turn sign 17 similar.
18 with a one way sign above that, but I don't remember 18 Q. Do you know one way or another whether there were any
19 any more than that. I do remember seeing a sign up 19 indications that Michigan was one way going westbound
20 high. I don't think I noticed this sign when -- I 20 as you're facing out the driveway for the drive-thru
21 know when I drove through I didn't see anything 21 back on the date of this accident?
22 because I was following the GPS. 22 A. The police report says it was, so I would assume on
23 Q. When you say you saw a sign way up high, was it higher 23 the day of the accident -- I'm sorry, Michigan
24 than the traffic control lights? 24 westbound, was that one way, is that what you're
25 A. It's suspended between the lights, yeah. 25 asking?
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1 Q. Were there any indications for traffic exiting that 1 A. Yes.
2 drive-thru onto Michigan that Michigan was one way 2 Q. And that Ms. Scola observed Mr. Brown all the way down
3 back on the date of the accident? 3 at that intersection up until that collision at Chase
4 MR. DAOUDI: Object to vague. Indications 4 Bank?
5 meaning? 5 A. Well, wherever the collision occurred, yes.
6 BY MR. KIM: 6 Q. How much distance is there from that driveway
7 Q. Signs or anything that would show a driver in that 7 drive-thru to the intersection of Second Street?
8 driveway of the drive-thru that Michigan was one way? 8 A. About 570ish. Once again, I'm doing some math here,
9 A. I have no physical evidence like photos, mapping, 9 yeah.
10 anything of that nature. When I was here at the scene 10 MR. DAOUDI: Is that from the most eastern
11 a gentleman walked from -- I have his business card -- 11 edge of that driveway?
12 Leo's Jewelry and Gifts, David Zuckerman who is the 12 THE WITNESS: That's the measurement I
13 owner, he actually walked across the street, which I've 13 have, yes. That's an approximation because I'm
14 never had happen in the civil world, and said, I hope 14 measuring it off that map -- obviously, it's going to
15 you're here to fix the problem of people turning the 15 vary if you go from the center of the lane line to the
16 wrong direction out of this bank parking lot. And from 16 exact edge and who determines where the center is and
17 his indication there has never been any signage. He's 17 so on and so forth.
18 petitioned the bank to put signage up, and he said he's 18 BY MR. KIM:
19 been there 60 years. I didn't take a recorded 19 Q. Based on your review of the records and the
20 statement. I have a private investigator that I worked 20 depositions, do you know where Ms. Scola was when she
21 with that I asked him to interview him but I haven't 21 observed Mr. Brown way down by Second Street?
22 heard back from the PI yet to see if that's been done, 22 A. No. I mean, once again, there is nothing that says
23 so I do know that that's the only indication I have. 23 this was the area of impact, but she had enough time
24 24 to pull out, it appears to me, based on the totality
25 Q. Do you know -- I think you indicated that this 25 from her deposition and playing it out in my mind as I
Page 30 Page 32
1 accident happened in the left most westbound lane of 1 see everything, she had time to pull out, become
2 Michigan Avenue, is that your understanding? 2 parallel, realize all these cars are facing her and
3 A. Yes. 3 then pull to the right and almost stop or stop. So I
4 Q. Do you know how long Mr. Brown had been in that lane 4 would expect that was going to happen within about 156
5 or driving in that lane prior to this accident? 5 feet. The reason I say 156 feet is if she drove 156
6 MR. DAOUDI: Objection, how far back? 6 feet, she could have simply pulled into the next
7 BY MR. KIM: 7 parking lot. There is another exit or entrance, she
8 Q. Do you know at all? Do you have any knowledge of how 8 could have just turned right and got out of the way,
9 long Mr. Brown had been in that lane prior to the 9 so I would assume she couldn't turn there and hadn't
10 accident? 10 made it that far yet.
11 A. If you classify it as knowledge, all I have is from 11 Q. These are all based on your assumptions, right?
12 what I understand from Kathleen Scola's deposition was 12 A. Yes, based on the totality of the circumstances. I
13 that she saw him at the light, the cars were stopped. 13 have to be able to apply reason as a human factors
14 I would assume if they met the law, they were stopped 14 expert and reconstructionist, and reason is, here's a
15 somewhere near the stop bar and that he proceeded in 15 driveway, I don't stop here and watch this happen, I
16 that same lane the entire distance. 16 simply make a right turn.
17 Now, once again, I have to look at the only 17 Q. You testified that you don't know exactly where this
18 real evidence we have of the crash itself and what led 18 accident took place east of the drive for the
19 up to the crash is testimony. Physical evidence, 19 drive-thru?
20 we've got roadway configurations and measurements, so 20 A. Right, and I would expect it would be somewhere in
21 all I have is that testimony. 21 this 156 foot area.
22 Q. So he was -- so your testimony is that based on what 22 Q. Within 150 feet?
23 you've reviewed, Mr. Brown was in the left westbound 23 A. 156.
24 lane at least since the intersection with Second 24 Q. 156 feet?
25 Street? 25 A. Yes. You might be closer to right. There is a
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1 variance there but that's the estimation based on the 1 a perception reaction for something occurring in front
2 photos I have. 2 of you as a second to a second and a half, we're way
3 Q. I'm not giving an estimation. You don't know where 3 over that second and a half perception reaction. Even
4 along -- where within that 156 feet east of that 4 if you're doing something like checking your mirrors,
5 drive-thru the accident took place, do you? 5 which takes approximately a second, we're over two and
6 A. No, you're right, correct. 6 a half seconds to perceive and react and mitigate
7 Q. You don't know the speeds of either vehicle at the 7 this.
8 time of the accident? 8 So when I look at the totality of the
9 A. Ido not have exact speeds, no. 9 circumstances, you can't deny Ms. Scola pulled out and
10 Q. You don't know whether my client braked prior to the 10 made a right-hand turn on a one way street. The only
11 accident? 11 indicator she would have had from that point of that
12 A. So your client must be Mr. Brown? 12 driveway of a one way street are white lines, nothing
13 Q. Yes, I'm sorry. 13 else that I could see or that's been documented, but
14 A. No, I don't, and how much braking, there could have 14 Mr. Brown had an excessive period of time to perceive
15 been slight braking, no braking. I just have the 15 that something was in front of him.
16 impression that Ms. Scola testified to. 16 When I put that into my mind and apply it
17 Q. You don't know whether Mr. Brown's brakes were in 17 to what if this would have been a disabled vehicle
18 disrepair or were defective or anything like that at 18 that was facing the right direction, he would have hit
19 the time of this accident, do you? 19 that, too. So there is definitely an issue there of
20 A. No, Idon't. 20 why did he not perceive and react to this hazard in
21 Q. You don't know whether Mr. Brown lost control of his 21 front of him.
22 vehicle prior to this accident, do you? 22 Do you know where Mr. Brown's vehicle was on Michigan
23 A. No,Idon't. 23 Avenue when Ms. Scola pulled out onto Michigan Avenue?
24 Q. You don't know what actions Mr. Brown took prior to 24 No. All I know is at one point during that pulling
25 this collision, do you? 25 out, if you will, he's at the stop bar with the rest
Page 34 Page 36
1 A. No. All I have is what Ms. Scola said, that she 1 of the traffic.
2 looked right in his eyes and he drove right into the 2 Do you know whether there was any other -- you
3 impact, so I only have that, that's all there is. 3 indicated that -- strike that.
4 Q. I know you said you didn't write a report, but did you 4 Do you know how long she was facing the
5 come to any sort of conclusions after your 5 wrong way on Michigan Avenue by the time the accident
6 investigation? 6 took place?
7 A. The only thing I did outside of review everything and 7 . The only thing I can look at is, once again, look at
8 visit the scene is I made some very brief mathematical 8 the acceleration factor for somebody that is making
9 calculations. So I simply looked at what are the 9 that simple turn, which is similar to coming off a
10 acceleration capabilities of these two cars and based 10 stop sign or stop light, at about a .15 and that
11 on public data, published data, both of these cars can 11 exposes her for somewhere between six and seven
12 accelerate at a relatively rapid speed. When we look 12 seconds or longer, you know, somewhere in that time
13 at society in general, most people coming off a stop 13 frame.
14 light will accel around a .15 acceleration factor, 14 So your opinion -- is it your testimony that she was
15 some a little faster, some slower. If I look at that 15 facing the wrong way on Michigan Avenue for six or
16 acceleration factor and I look at the information that 16 seven seconds?
17 I do have, it shows that your client, Mr. Brown, would 17 MR. DAOUDI: Before impact?
18 have had at least six seconds of seeing Ms. Scola. At 18 Yes, I'm sorry, that would be right up to impact. So
19 some point there was six seconds she was out in front 19 I'm clear, that's assuming that Ms. Scola moved about
20 of him, minimum, before -- if he started from a stop, 20 150 feet, so she's slowing down somewhere. If you
21 accelerated at a nominal pace and ran into her. It 21 back her up and say she went 100 feet, then we just
22 could have been high as 11, but it all depends on 22 take time and the time goes from her to Mr. Brown
23 exactly where she was when he started, but at a 23 having more time to perceive and react. There's only
24 minimum six seconds. 24 so much time between these two vehicles approaching
25 When you look at what's widely accepted as 25 each other. You have a set amount of time, it's
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1 really where do you put the time. So those numbers 1 affects --

2 are based on about 150 feet, and she could have moved 2 Q. That was my next question: Do you have any idea what

3 100 feet, which like I said, would reduce her time but 3 requirements, if any, exist for a private entity or

4 increase the time Mr. Brown has to perceive and react. 4 private business to provide signage for pedestrians on

5 BY MR. KIM: 5 a public road?

6 Q. How much time was Ms. Scola total, before this 6 A. Well, this isn't a pedestrian.

7 accident, facing the wrong way on Michigan Avenue? 7 Q. I'm sorry, drivers.

8 A. It could be anywhere from six seconds up. 8 A. Idon't, sir. Once again, I would expect that would

9 Q. Let's break this down: How much time was Ms. Scola 9 be premises liability. I can just tell you what I saw
10 facing the wrong way on Michigan Avenue before the 10 and human factors, there is definitely an issue there
11 accident? 11 that could easily be assisted by posting a couple
12 A. Ianswered that just a minute ago. It could be six 12 simple signs and changing an arrow.
13 seconds or a little higher, it could be a little 13 Q. Where would you put the signs if you were going to put
14 lower. I'm making these calculations from 150 feet. 14 them somewhere?
15 So if you want to cut it down to 100 feet, then 15 A. The same exact place they have the do not enter signs.
16 somebody would have to redo the math. I just worked 16 If you pull off of Michigan into that, there's two signs,
17 this out this morning before I drove down. You can 17 one on the right and one on the left that says do not
18 drop it down to 50 feet and it would be less. 18 enter. When you go to the opposite side, there is
19 MR. KIM: I think that's all the questions 19 nothing.
20 I have. 20 Q. Would you put anything across the street when you're
21 EXAMINATION 21 facing it before you turn on the road?
22 BY MR. MARZANO: 22 A. You can petition the city to do that but it's not
23 Q. Irepresent the bank. My name is Bob Marzano. First 23 their property. I don't know if they legally could.
24 of all, do you have any opinions with respect to the 24 That would be up to the attorneys to see if that's
25 bank in this case? 25 legally feasible.

Page 38 Page 40

1 A. Only what I've stated, that when I went there, what I 1 Q. You don't have any idea what the exit looked like that

2 saw, that's all I can opine to. I don't have any 2 Ms. Scola took on the day of the incident, correct?

3 legal opinions. I mean, I'm not a liability expert as 3 A. I have no photographs, no.

4 far as the bank premises. I'm a crash 4 Q. You've been a police officer for quite some time,

5 reconstructionist. You guys will have to duke that out 5 yeah?

6 as attorneys, but what I do know is when I left that 6 A. 20 years.

7 bank parking lot, there was nothing indicating to me it 7 Q. If you had observed -- let's just say sometimes police

8 was a left turn only. There was one arrow painted on 8 officers like to sit places and watch what drivers do,

9 the road that said straight out but you can't go straight 9 and you notice a driver go through an intersection and
10 because it's a T intersection and 10 realize they missed something and they cut through a
11 the only reason anybody would reasonably expect it's a 11 business to get to a different intersection, in your
12 one way street is either by seeing all the lanes 12 opinion, would that be a ticketable offense?
13 filled with cars coming at them or realize that all these 13 A. No. Michigan vehicle code tells you you're not
14 lines are white on the roadway, faded white at that, 14 allowed to use a private driveway to avoid a traffic
15 and they -- I got to have a yellow line delineating two 15 control device. It doesn't say you can't necessarily
16 directional traffic, and to be frank, that's pretty nuance 16 use a private drive because you're lost or want to get
17 for somebody that's not -- even someone familiar with 17 back to a road, but if I see a red light and I'm going
18 the area might not pick up on that right away. 18 to miss that red light and I cut through a private
19 19 drive, that's illegal, period.
20 Q. SoI'm correct, you're not a sign expert, correct? 20 Q. So you read the testimony of the police officer,
21 A. No. I can apply Michigan municipal traffic control 21 correct?
22 devices. Iread it, I apply it, I use it, but as far 22 A. Yes, Idid.
23 as a private drive, I don't know what those 23 Q. One of the questions he was asked was whether -- he
24 requirements are. I only use the MMUTD, an 24 was asked to assume there were no signs coming out of
25 application to public roadway crashes and how it 25 the Bank One parking lot that say no right turn, one
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1 way only. He said there is no indication there is any 1 MR. WILLIAMS: So she would have been
2 type of responsibility to Bank One that he was aware 2 facing north when she pulled out?
3 of from the City of Wayne or otherwise that would 3 THE WITNESS: Yes.
4 require the bank to provide a warning to travelers. 4 MR. WILLIAMS: It would have been onto the
5 He said I'm not aware of anything. As we sit here 5 westbound portion of Michigan Avenue?
6 right now, is that your opinion as well or are you 6 THE WITNESS: Correct.
7 saying you can't give an opinion? 7 MR. WILLIAMS: I just want to make sure
8 A. Ican'tgive an opinion, yes. And I apologize, just 8 we're all clear.
9 to make the record clear, at one point I think I said 9 BY MR. MARZANO:
10 they could put no left turns. The bank could have put 10 Q. This was Kathleen Scola's Exhibit 3. As you see here,
11 up one way signs, whether it's no right turn, one way, 11 there is a way out here, way out here. You're saying
12 arrows, whatever, but I may have misquoted that 12 it was this one here. If I'm coming out of the bank,
13 earlier. 13 it would be the far right?
14 Q. It would be -- just assume those signs did exist, it 14 A. No, actually the exit is on the east side of the bank.
15 would be speculation on your part that she would have 15 This is on the west side. When you're looking at the
16 looked at those signs before making her turn, right? 16 map from the bank, there are two entrances on the west
17 A. Oh, yeah, I have no idea what people are paying 17 side, on the east side is the exit. It looks like
18 attention to, but if they're not there, then you can 18 this arrow here to the drive you just pointed is
19 easily speculate -- well, it's not speculation, she 19 pointing in, not out.
20 didn't see them, they're not there, you don't see 20 Q. Which of those two drives do you believe she took that
21 them. 21 day?
22 Q. What is your current address? 22 A. Not either one of these. There's actually three. I'm
23 A. Well, I come from my house and I apologize, I'm a cop, 23 looking at something that nobody marked yet.
24 I don't give my home address. My business address -- 24 Q. Scola 1?
25 Q. Give me the city. 25 A. Can I look at that and I'll use that to be clear.
Page 42 Page 44
1 A. Bay City, Michigan. 1 This a Google Earth image and you can mark it if you'd
2 Q. That's fair. 2 like. This is Chase Bank and I'm pointing with my
3 A. Traffic wasn't even that bad. 3 finger to the big cash sign with Chase Bank. There's
4 Q. There are two potential ways to exit that bank. Do 4 two driveways on the west side of that bank and if I
5 you know which exit Ms. Scola took? 5 recall, they're both in. There is also an exit on the
6 A. It's my understanding she took the exit that's on the 6 east side of the bank, and when you come around the
7 east side of the building, which is the ATM 7 south side of the bank to the east, you can go through
8 drive-thru, there is also a lane on the far right that 8 two lanes for tellers, I believe one for the ATM and
9 allows -- 9 the far lane is just a pass-through lane. It's my
10 Q. She took the far -- 10 understanding this is the exit she used.
11 A. Idon't know which one she took, but to be honest, if 11 Q. Not the pass-through lane but the ATM lane?
12 I recall right, it goes out and kind of narrows 12 A. Well, it's just the east side. It's divided here.
13 slightly at the sidewalk, so it's not like there's 13 It's my understanding she used this one.
14 three lanes exiting. 14 Q. What's that based on?
15 Q. You're not sure which one she took, is that your 15 A. Testimony and speaking to Mr. Daoudi. So I believe
16 answer? 16 that she used the ATM lane, quote, unquote, is I think
17 A. I'm confident she took the east road, but there's only 17 what she said in the deposition. The ATM exit, not
18 -- legally, you can't have two or three cars parked 18 lane.
19 side by side all making a left turn, so they should 19 Q. Who was present when you went out to see the site?
20 fall into one and follow each other. 20 A. Mr. Daoudi and Ms. Gruber.
21 MR. WILLIAM: Excuse me, just to be clear, 21 Q. What research have you done in this matter?
22 when you said east road, you mean eastbound portion of 22 A. Google Earth research, I looked through Michigan
23 Michigan Avenue? 23 municipal traffic control devices, I've looked through
24 THE WITNESS: No, the driveway on the east 24 motor vehicle code. I think I looked through, if I
25 side of the bank. 25 recall, the Michigan municipal traffic code and I
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1 believe that's it. 1 Q. You don't plan to offer any testimony in this matter
2 Q. What's in that code? 2 as an expert regarding any requirements that Bank One
3 A. What code? 3 would have had at the time as far as signage?
4 Q. The Michigan municipal traffic code. 4 A. Ican't, no. That's outside of my realm.
5 A. It basically can be adopted by ordinances -- I don't 5 MR. MARZANO: Those are all the questions I
6 know everything that's in it. It allows local 6 have.
7 municipalities to adopt some Michigan vehicle code and 7 MR. WILLIAMS: No questions.
8 then there's some suggestive rules they can adopt that 8 EXAMINATION
9 are a little more precise for like U-turns. Michigan 9 BY MR. ROSATI:
10 vehicle code doesn't directly deal with U-turns where 10 Q. I have some questions, Tim. Have you been asked to
11 the municipal traffic code does. 11 render some opinion about the City of Wayne's
12 Q. As far as the Michigan municipal control device 12 liability in this case?
13 manual, that only applies to municipalities, correct? 13 A. I was asked to look at everything, basically, and I
14 A. It only applies to government. That's one thing I was 14 can't render an opinion. I don't see anything in any
15 looking at, to see if it applies to private. It only 15 of the rules, regulations, codes, that say the City of
16 applies to government roads. 16 Wayne had to do anything.
17 Q. That deals with signage, correct, traffic control 17 Q. And do you know who had jurisdiction over Michigan
18 signs? 18 Avenue at the point of this accident?
19 A. Signage, traffic control devices, lane lines, they're 19 A. Idon't know. I mean, if I recall, is Michigan a U.S.
20 standard so that if you travel across the country, 20 road?
21 people have an expectation. 21 Q. It's a state road, isn't it?
22 Q. Would there be coverage in there for parking signs, no 22 A. Itis. Sometimes the state contracts that to the
23 parking? 23 government.
24 A. There are if it's a government roadway, yes. 24 Q. Do you know if the State of Michigan contracted with
25 Q. And how about one way signs? 25 Wayne County to maintain Michigan Avenue?
Page 46 Page 48
1 A. There are for government roadways, yes. 1 A. Don't know.
2 Q. And as far as you know, Michigan is a government road? 2 Q. You didn't check any of that, right?
3 A. Yes. 3 A. That's not my bailiwick.
4 Q. Anything but a private drive, correct? 4 Q. Who has jurisdiction over Wayne Road?
5 A. Yes. It's got to be owned by the government. 5 A. It would either be the city or the county, it depends
6 Q. Are you accident-reconstruction certified? 6 on what the contractual agreement is.
7 A. There is no certification. 7 Q. You didn't check that though?
8 Q. So the training you had is through your job -- 8 A. No.
9 A. No, no. There is no certification. There is an 9 Q. It's a Wayne County road, are you aware of that?
10 accreditation, a committee for traffic accident 10 A. Idon't know.
11 reconstruction that started out through NHTSA years 11 MR. DAOUDI: Are you saying the road that's
12 ago, it's now its own entity. There's people from 12 in Wayne County?
13 across the world that test to be accredited. 13 BY MR. ROSATI:
14 Q. Are you accredited? 14 Q. Wayne County has jurisdiction over Wayne Road, doesn't
15 A. Yes, Iam. 15 it?
16 Q. How long? 16 MR. DAOUDI: You mean that's it's in Wayne
17 A. Ican't remember. I think I'm on like my third stint. 17 County?
18 I took the job -- '04ish. 18 MR. ROSATI: Jurisdiction is a technical
19 Q. Is your investigation in this matter, as far as you 19 legal term.
20 know, complete as we sit here now? 20 BY MR. ROSATI:
21 A. Well, based on the questions, I've got a note to see 21 Q. Do you know what jurisdiction over a roadway means?
22 if I can find any maps from 2003 to get a better idea 22 A. Ido. It's my understanding that outside the city,
23 of what the roadway configuration is, but unless there 23 that is a county road that extends through the city,
24 is other information put in front of me or questions 24 therefore the county would have primary jurisdiction.
25 asked, I think so. 25 Whether or not they contractually gave that to the
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1 city to maintain, I don't know. 1 Defendant Brown the benefit of the doubt that after
2 Q. And you didn't check that in rendering whatever 2 her perception of it being stopped, that then it
3 opinions you've got so far? 3 turned green and start calculating?
4 A. I was only looking at the crash and the sighage 4 MR. KIM: Objection, form and foundation.
5 immediately adjacent to the crash. 5 A. Yes, for the most part. What I did is, once again, I
6 Q. Again, you didn't check the jurisdiction of Michigan 6 assume she drove 150 feet, stopped. I assume he's
7 Road? 7 driving at a moderate acceleration speed, and once
8 A. Ididn't check. 8 again, we get the minimum of six seconds. It can go
9 Q. Michigan Avenue, I'm sorry. 9 as high as 11 that he has exposure of seeing her --
10 A. No. 10 including his time driving up to her, but once again,
11 Q. But you know generally speaking it is a state road? 11 if you move her closer to the bank parking lot, it
12 A. Ido. 12 just extends the time that she would have been in his
13 Q. And you have no evidence to show that Wayne has 13 presence per se. So I'm kind of looking at the best
14 maintained Michigan Avenue or has any responsibility 14 numbers I can in light of the defendant and that's
15 for maintaining Michigan Avenue, do you? 15 just what I've always done as a police officer when I
16 A. Ido not, no. 16 provide something to the prosecution, I try to prove
17 Q. You don't have any evidence that Wayne has placed 17 the defendant's correct and if I can't, then I know
18 signage along Michigan Avenue or is required to place 18 I've got a pretty solid case.
19 signage along Michigan Avenue, do you? 19 BY MR. DAOUDI:
20 A. Idon't know, no. 20 Q. You're talking about Defendant Brown?
21 Q. Infact, it would be the state, if the state has 21 A. Yes. I do that as police officer and I always start
22 jurisdiction over that road, who would have primary 22 by looking at all the cases like that.
23 responsibility and control of all signage along 23 Q. I'm going to move to the questioning by Mr. Marzano
24 Michigan Avenue, isn't that correct? 24 about -- well, do you remember you explained to him
25 A. As long as they didn't contractually give that to 25 there were two do not enter signs coming off Michigan
Page 50 Page 52
1 somebody else, yes. 1 Avenue, that if you were to turn into that east
2 Q. At this point you have no evidence to show that there 2 driveway of the bank it says do not enter?
3 is any contract between the City of Wayne and the 3 A. Yes.
4 State of Michigan requiring them to put signage along 4 MR. MARZANO: I'm going to place an
5 Michigan Avenue? 5 objection as to relevance and form because there is no
6  A. Idonot. 6 foundation that those signs existed at the time of the
7 MR. ROSATI: That's about it. 7 incident. That bank has changed ownership a few
8 EXAMINATION 8 times. Subject to my objection, go ahead and ask
9 BY MR. DAOUDI: 9 away.
10 Q. Did you take any video at the scene or use any video 10 BY MR. DAOUDI:
11 in your calculations, or just photos? 11 Q. Those signs that you're referring to, were those bank
12 A. I just used photos. I can't remember if I videotaped 12 signs, private signs, or were those city signs?
13 when I drove out, if I mounted my cell phone camera on 13 A. Private.
14 the way out. I'll have to look and see, and it might 14 Q. So you're saying -- then you described what you would
15 still be on my phone, but I didn't use it for anything 15 have suggested about some options the bank could have
16 at this point. 16 done. You're talking about the other side of the sign that
17 Q. When you determined -- we're talking about Defendant 17 would have been facing a driver as they were exiting?
18 Brown at the light. We don't know how long that light 18
19 was red after Ms. Scola testified she realized it was 19 A. Yes.
20 a red light and cars were stopped in front of her? 20 Q. It would have been a private sign for the bank at that
21 A. Correct. 21 time, too?
22 Q. We don't know from that point when she realized how 22 A. Yes.
23 long it remained red after that, correct? 23 Q. You were asked if your investigation was complete.
24 A. Correct. 24 Just to be clear, you did hire an investigator, right?
25 Q. When you made your calculations, did you give 25 A. Yes.
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1 Q. Is his investigation ongoing that you know of? 1 just didn't have pencil and paper to write stuff down,
2 A. Yes, his information, I'm likely going to review and 2 and I said I might have somebody contact you later.
3 follow through. 3 Q. Will that in any way affect your ability to testify
4 Q. That could change -- I don't know, but that's still 4 one way or the other as to the bank in this case?
5 open? 5 A. No, his testimony is what it is. Once again, I don't
6 A. True. I'm sorry, I'm thinking, I guess, investigation 6 understand or it's not my bailiwick, premises
7 I'm thinking more of a reconstruction. At this point 7 liability of what the bank should or shouldn't do. (I can
8 I'm done with everything I'm going to do. Outside of 8 say from a human factors perspective that it's prudent
9 new information, so yes. 9 that they put out the appropriate signage, change the
10 Q. Is there anything that you were asked that you would 10 arrow.
11 like to supplement? 11 I mean, when I worked as a state trooper,
12 A. No, I don't believe so. 12 I'd go out with MDOT, we'd look at issues on roadways,
13 MR. DAOUDI: I'm all set. 13 how can we design the roadways, entrances and exits,
14 RE-EXAMINATION 14 and recommendations to help alleviate a problem. So _if
15 BY MR. KIM: 15 I went out and did a traffic safety survey of this scene,
16 Q. Are you aware of any other witnesses to this accident? 16 I would recommend, even though it's a private _entity,
17 A. I'm not, no. 17 to put up do not turn or one way signs and _change the
18 Q. Those calculations are just based on your assumptions 18 arrow on the pavement. I don't know if it's legally
19 of the speeds? 19 binding or if it creates liabili
20 A. They're based on acceleration factors. 20 that's your guy's world, but I know it would be
21 Q. You don't know the speeds of the vehicles, so they're 21 prudent.
22 based on assumptions, correct? 22 Q. What is Alan Ogg's qualification?
23 A. Yes, applying sound reconstruction principle, what the 23 A. Alis a retired detective sergeant from the Michigan
24 general population does, what their actions are, their 24 State Police. We worked in Third District
25 human interaction and factors, that's all I have to be 25 headquarters together. He knows investigative
Page 54 Page 56
1 able to start to look at where these mathematical 1 procedures and he's a licensed private investigator.
2 range is based on what I expect to be reality. Every 2 Q. But his only role in this case is you asked him to
3 once in a while you get somebody on the far end of a 3 interview this man?
4 bell curve that might be outside of that norm, but the 4 A. Yes. He'll be able to tell you this is what somebody
5 further out on the bell curve you get, the less likely 5 told me and this is what I documented, but he is not a
6 that is to occur. 6 reconstructionist, nor will he have an opinion as to
7 MR. KIM: That's all. 7 liability.
8 RE-EXAMINATION 8 MR. MARZANO: Those are all the questions I
9 BY MR. MARZANO: 9 have.
10 Q. Would you agree or am I correct in stating you have no 10 RE-EXAMINATION
11 idea what signage existed on the Bank One property 11 BY MR. ROSATI:
12 back when this accident happened? 12 Q. Did you say the city has no responsibility to put
13 A. Correct. 13 signage on private property?
14 Q. You mentioned you hired an investigator, what is that 14 A. That's my understanding, yes. The Michigan Vehicle
15 person's name? 15 Code says you shall stop exiting a private property, a
16 A. Alan Ogg, O-G-G. 16 public roadway, but there's nothing in anything I can
17 Q. What is his role? What have you hired him to do? 17 say that says a government entity has to post
18 A. I basically asked him to interview Mr. Zuckerman. 18 something on a private drive.
19 Q. The jewelry owner? 19 MR. MARZANO: Objection, legal conclusion.
20 A. Yes. 20 A. That's only what I read. I'm not saying there's state
21 . _For what reason? 21 case law or anything but just from what I red.
22 A. Well, he gave me some relatively decent statements, 22 MR. ROSATI: Thank you.
23 like I've been here 60 years, it's almost daily, if 23 (The deposition was concluded at 12:31 p.m. Signature
24 not daily people make the wrong turn. I talked to 24 of the witness was not requested by counsel for the
25 different bank people and he knew their names and I 25 respective parties hereto.)
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CERTIFICATE OF NOTARY

STATE OF MICHIGAN )
)SS
COUNTY OF OAKLAND )

I, JENIFER POGER, certify that this
deposition was taken before me on the date
hereinbefore set forth; that the foregoing questions
and answers were recorded by me stenographically and
reduced to computer transcription; that this is a
true, full and correct transcript of my stenographic
notes so taken; and that I am not related to, nor of
counsel to, either party nor interested in the event

of this cause.

e o

JENIFER POGER, CSR-6006

Notary Public,

Oakland County, Michigan.
My Commission expires: August 17, 2020
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STATE OF MICHIGAN

IN THE 3®” CIRCUIT COURT FOR THE COUNTY OF WAYNE

FRANK ANTHONY SCOLA,
Plaintiff,

CASE NO. 2015-002804-NI
V.

HON. JOHN A. MURPHY
JP MORGAN CHASE BANK ] ]
NATIONAL ASSOCIATION, 15-002804-N|
JP MORGAN CHASE & CO., FILED IN MY OFFICE
KATHLEEN SCOLA, WAYNE COUNTY CLERK
ESTATE OF JOHN BARROW BROWN (Deceased), and 12/28/2016 12:00:68 RM
CITY OF WAYNE CATHY M. GARRETT

Jointly and severally,

Defendants.
MICHAEL S. DAOUDI (P53261) ROBERT A. MARZANO (P51154)
Law Offices of Michael S. Daoudi Plunkett Cooney
Attorney for Plaintiff Attorneys for Defs JP Morgan Chase
346 Park Street, Suite 120 38505 Woodward Avenue, Suite 2000
Birmingham, Michigan 48009 Bloomfield Hills, Michigan 48304
Telephone: (248) 220-4377 Telephone: (248) 594-6357
AARON L. KLEID (P58652) MARK E. WILLIAMS (P41913)
Julie A. Taylor & Associates Law Offices of Dyki, Williams & Baranski
Attorney for John Barrow Brown, deceased Attorneys for Defendant Scola
20750 Civic Center Dr., Suite 400 340 East Big Beaver Road, Suite 250
Southfield, MI 48076 Troy, Michigan 48083
(248) 945-3819; Fax: (855) 847-1378 Telephone: (248) 764-1210

PLAINTIFE’S FIRST AMENDED COMPLAINT

PURSUANT TO DEFENDANTS
JP MORGAN CHASE BANK NATIONAL ASSOCIATION and
JP MORGAN CHASE & CO.
SEPTEMBER 29. 2015 NOTICE OF NON-PARTY FAULT
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COMPLAINT

NOW COME(S) the Plaintiff(s), FRANK ANTHONY SCOLA, by and through his

attomey, LAW OFFICES OF MICHAEL S. DAOUDI, P.C,, and for this complaint against the
Defendant(s), J JPMORGAN CHASE BANK, NATIONAL ASSOCIATION, JPMORGAN
CHASE & CO., KATHLEEN SCOLA, ESTATE OF JOHN BARROW BROWN (deceased),
and the CITY OF WAYNE states that:

PARTIES, JURISDICTION. & VENUE

1. On September 29, 2015 Defendants J JPMORGAN CHASE BANK, NATIONAL
ASSOCIATION, JPMORGAN CHASE & CO,, filed a Notice of Non-Party Fault
pursuant to MCR 2.112(K) naming City of Wayne as the non-party at fault. (EXHIBIT

“A”, September 29, 2015 Notice of Non-Party Fault)

o

Plaintiff is a resident of Wayne County, Michigan.

3. Defendants, JPMORGAN CHASE BANK, NATIONAL ASSOCIATION and
JPMORGAN CHASE & CO. are Foreign corporation(s) (hereinafter referred to
collectively as "Defendant JPMORGAN CHASE") is/are a corporation(s) licensed in
the State of Michigan conducting a regular and systematic part of business in Wayne
County, Michigan, in which this matter is filed.

4, Upon information and belief, Bank One Corporation/Bank One, National Association
(hereinafter known as “BANK ONE”) merged with Defendant JPMORGAN CHASE
& CO. sometime in year 2004.

5. Upon information and belief, Bank One Corporation/Bank One, National Association

merged with Defendant, JPMORGAN CHASE BANK, NATIONAL ASSOCIATION

sometime in year 2004.
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10.

11.

13.

14.

Upon information and belief, Defendant, KATHLEEN SCOLA, is a resident of Wayne
County, Michigan.
Upon information and belief, Defendant, JOHN BARROW BROWN, was a resident of
Wayne County, Michigan on the date of the motor vehicle collision, but has been
deceased since January 27, 2004.
Defendant, CITY OF WAYNE, is a chartered municipal corporation in the County of
Wayne, State of Michigan.
This automobile collision occurred and jurisdiction exists in this court because of an
automobile collision that occurred on June 27, 2003, at approximately 12:00 p.m./noon in
the City of Wayne, County of Wayne, State of Michigan, on West Michigan Avenue.
At the aforementioned date and time of the collision, Plaintiff was a minor with the date
of birth of March 8§, 1996.
Pursuant to MCL 600.5851(1) Plaintiff has timey filed this lawsuit against all known
detfendants.
The amount in controversy is within the jurisdiction of this court because Plaintiff claims
damages in excess of $25,000.00, exclusive of interest or costs.

GENERAL ALLEGATIONS
Plaintiff incorporates by reference all other paragraphs in this Complaint.
On or about June 27, 2003, Plaintiff was a passenger of a 1989 Ford Taurus Wagon,
bearing state of Michigan license plate number LQK445, which was proceeding/standing
in an unsafe and unlawful manner heading/facing eastbound on West Michigan Avenue,

which only allows at that location westbound traffic, in Wayne County, Michigan.
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15.

16.

17.

18.

19.

]
[

Upon information and belief, of the seven occupants in the 1989 Ford Taurus Wagon at
the time of the collision, Plaintiff was seated in the center seat of the first row of seats
behind the driver and front seat passenger.

Moments before the motor vehicle collision, Defendant KATHLEEN SCOLA was the
driver of the 1989 Ford Taurus Wagon, bearing state of Michigan license plate number
LQK445, and was initially travelling southbound on S. Wayne Road with the intention of
heading eastbound on Michigan Avenue.

As Defendant KATHLEEN SCOLA was driving southbound on S. Wayne Rd. she
passed over West Michigan Avenue.

The first driveway south of West Michigan Ave., off of S. Wayne Rd., was a private
driveway to enter into the parking lot of then, Bank One Corporation, which Defendant
KATHLEEN SCOLA did.

Defendant KATHLEEN SCOLA then navigated the Bank One Corporation parking lot to
find herself at the end of a Bank One Corporation driveway facing West Michigan Ave.
Without any signage or warning device by Bank One Corporation, indicating a right hand
turn is improper, dangerous, hazardous, and/or would be against one-way westbound
traffic, Defendant KATHLEEN SCOLA tumed right and headed eastbound on West
Michigan Ave., a one-way street with westbound traffic only.

Almost immediately after Defendant KATHLEEN SCOLA made the turn, she realized
she made a mistake and upon information and belief immediately maneuvered her motor
vehicle to the most southern curb lane and then stopped her vehicle.

Upon information and belief, as Defendant KATHLEEN SCOLA and the occupants of

her motor vehicle were standing on West Michigan Avenue in the most southern curb
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lane, westbound traffic heading towards them began approaching; as the ftraffic

approached, Defendant KATHLEEN SCOLA observed an elderly black male, JOHN

BARROW BROWN, drive his 1990 Lincoln into the front-end of her 1989 Ford Taurus

Wagon.

As a direct and proximate result of one, several, or all of the acts, omissions or failures to

act on part of Defendants as alleged herein, Plaintiff suffered the injuries and damages set

forth herein; and Plaintiff has been, and still is, undergoing continued diagnosis and

treatment by medical professionals for the permanent injuries he sustained as a result of

the subject motor vehicle collision.

Plaintiff’s damages include, but are not limited to, the following injuries:

a.

b.

Significant Right Renal Laceration;

Large Amount of Hematoma Surrounding the Right Kidney;

Urine Leak From Near the Renal Collecting System:;

Chest Pain / Difficulty Breathing

Nausea;

Vomiting;

Injuries to his back, neck, and other parts of his body as well as other related and
appreciable difficulties, injuries, or consequences that have occurred, developed,
or aggravated any preexisting problem;

Post traumatic stress disorder, post traumatic depression, anxiety, irritableness
and/or any other disturbance in Plaintiff’s mental functioning;

Sleep disorder(s) and/or difficulty sleeping;
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25.

Sever shock, as well as physical pain and suffering as a result of being whipped

around in the interior of the motor vehicle upon impact;

. Loss of life’s pleasures, and loss of the ability to participate in the usual activities

of life which he/she had indulged in prior to the incidents which form the basis of
this action;

Extreme physical pain, suffering, mortification, embarrassment, humiliation,
mental and emotional anxiety/anguish/distress, and other injuries/damages to his

mental and/or physical well-being;

. Extensive medical treatment, including hospitalization, physical therapy, medical

therapy, medical testing, and doctor visits;

. Wage loss or actual future loss of earnings to the extent that such losses are

recoverable in excess of the no-fault statutory monthly and yearly maximums that

are found to apply to the cause;

. Degenerating posture (e.g., severe forward head and rounded shoulders);

Loss of peace of mind and financial security;
Such other and further damages, injuries, and the sequelae thereof, which are
presently unknown, undiagnosed, and or/which may become apparent and/or
develop in the future.

COUNT1

NEGLIGENCE AS TO
DEFENDANT KATHLEEN SCOLA

Plaintiff incorporates by reference all other paragraphs in this Complaint.
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At all relevant times, Defendant KATHLEEN SCOLA was the sole owner of the 1989
Ford Taurus Wagon, bearing state of Michigan license plate number LQK44, which she
was driving when this collision occurred.
At that time and place, Defendant KATHLEEN SCOLA turned her motor vehicle
directly into the path of oncoming traffic, against the right-of-way, causing her vehicle to
collide with the vehicle owned and driven by JOHN BARROW BROWN.
Defendant KATHLEEN SCOLA owed the following duties of care to the public and
Plaintiff including but not necessarily limited to:
a. Drive with due care, caution, and circumspection in such a manner as not to
endanger the safety, health, life, and property, of the public and Plaintiff(s);
b. To operate the vehicle on the roadway in a manner and at a rate of speed not
greater than that which will permit it to be stopped within an assured, safe, and
clear distance, MCLA 257.627,;
c. Not to drive the vehicle recklessly and with willful and/or wanton disregard for
the safety and rights of others, MCLA 257.626;
d. Notto dnive in a careless or negligent manner to endanger or be likely to endanger
others, MCLA 257.626b;
e. To keep the automobile constantly under control;
f. To attempt to stop the vehicle when Defendant knew or should have known that
failure to do so would naturally and probably result in serious bodily and/or
emotional injuries to Plaintiff(s);

g. To accord traffic on the through street the right of way;
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30.

31.

h. To have the motor vehicle he/she was driving equipped with brakes adequate to
control the movement of, and to stop and hold such vehicle, including two
separate means of applying the brakes, each of which means shall be effective to
apply the brakes to at least two wheels, in compliance with, inter alia, MCLA
257.705;

i. To properly use the available brakes the motor vehicle was equipped with;

i. To come to a full stop before entering or crossing a roadway from an alley,
private road, or driveway and to yield right of way to vehicles approaching on the
roadway, specifically the vehicle being driven at that time by JOHN BARROW
BROWN, inter alia, MCLA 257.652;

k. Such other wrongful acts and/or omissions as are presently unknown, but which
may become known through the course of discovery and/or trial herein.

As a direct and proximate result of Defendant KATHLEEN SCOLA’s negligence and
including but not limited to the breach of these duties, the collision occurred and the
injuries stated in this complaint resulted.

Prior to the incident, which forms the basis of this action, Plaintiff was a reasonably
strong and healthy person and because of his injuries proximately caused by the negligent
and/or otherwise improper acts and/or omissions of Defendant KATHLEEN SCOLA as
set forth herein, he suffered grievous and serious impairment of body function.

As a direct and proximate result of Defendant KATHLEEN SCOLA’s negligence,
Plaintiff suffered serious injuries and may suffer future or permanent mental anguish,

pain and suffering, injuries, and limitations, including serious impairment of body
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function(s) and/or permanent serious disfigurement, and aggravation of any preexisting

conditions, if any, and the sequelae thereof.

As a direct and proximate result of one, several or all of said acts, omissions or failure to

act on the part of Defendant KATHLEEN SCOLA as herein alleged, the Plaintiff

suffered other damages including but not limited to past, present, and/or future:

a.

d.

Loss of wages and/or diminution of earning capacity to the extent that such losses
are in excess of the Michigan No-Fault statute’s monthly and yearly maximums
and/or beyond the period covered by the Michigan No-Fault statute, as applicable
to Plaintiff, and/or in excess of any amounts paid, payable or required to be
provided under the laws of any state or federal government or other entity
applicable to Plaintiff;

Medical, hospital, surgical, ambulance, and related expenses to the extent that
such losses are not covered by Plaintiff’s medical and/or Michigan No-Fault
and/or other insurer(s), and/or in excess of any amounts paid, payable or required
to be provided under the laws of any state or federal government or other entity as
applicable to Plaintiff;

Insurance deductibles and/or co-pays to the extent that such losses are not covered
by Plaintiff’s medical and/or Michigan No-Fault and/or other insurer(s), and/or in
excess of any amounts paid, payable or required to be provided under the laws of
any state or federal government or other entity as applicable to Plaintiff;

Loss of insurability, benefits of insurance plans and/or policies, and/or increased

insurance premiums;
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e. Other economic losses to the extent that such losses are not covered by Plaintiff’s
medical and/or Michigan No-Fault and/or other insurer(s), and/or in excess of any
amounts paid, payable or required to be provided under the laws of any state or
federal government or other entity as applicable to Plaintiff;

f. Such other and further damages as may be ascertained during the course of
discovery and/or trial herein, to the extent that such losses are not covered by
Plaintiff’s medical and/or Michigan No-Fault and/or other insurer(s), and/or in
excess of any amounts paid, payable or required to be provided under the laws of
any state or federal government or other entity as applicable to Plaintiff;

PLAINTIFF REQUESTS that this court award damages against Defendants in whatever

amount he is found to be entitled in excess of $25,000, plus interest, costs, and actual attorney

fees.
COUNTII
NEGLIGENCE AS TO
THE ESTATE OF JOHN BARROW BROWN (deceased)
33. . Plaintiff incorporates by reference all other paragraphs in this Complaint.

34. Upon information and belief, at all relevant times, JOHN BARROW BROWN, who has
since deceased and is named in this Complaint as the ESTATE OF JOHN BARROW
BROWN (deceased), was the sole owner of the 1990 Lincoln, bearing state of Michigan
license plate number UUA920, which he was driving when this collision occurred.

35. At the aforesaid time and place, JOHN BARROW BROWN, was operating his 1990
Lincoln westbound on West Michigan Avenue, in the most southern curb lane, when the
front-end of his vehicle collided with the front-end of Defendant KATHLEEN SCOLA’s

vehicle.
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36.

37.

Upon information and belief, at that time and place, Defendant KATHLEEN SCOLA
pulled directly into the path of JOHN BARROW BROWN’s vehicle; the most southern
curb lane and the two vehicles collided.

JOHN BARROW BROWN, and now the ESTATE OF JOHN BARROW BROWN
(deceased) owed the following duties of care to the public and Plaintiff, including but not
necessarily limited to:

a. Drnve with due care, caution, and circumspection in such a manner as not to
endanger the safety, health, life, and property, of the public and Plaintiff{s);

b. To operate the vehicle on the roadway in a manner and at a rate of speed not
greater than that which will permit it to be stopped within an assured, safe, and
clear distance, MCLA 257.627;

c. Not to drive the vehicle recklessly and with willful and/or wanton disregard for
the safety and rights of others, MCLA 257.626;

d. Not to drive in a careless or negligent manner to endanger or be likely to endanger
others, MCLA 257.626b;

e. To keep the automobile constantly under control;

f. To attempt to stop the vehicle when Defendant knew or should have known that
failure to do so would naturally and probably result in serious bodily and/or
emotional injuries to Plaintiff(s);

g. To have the motor vehicle he/she was driving equipped with brakes adequate to
control the movement of, and to stop and hold such vehicle, including two

separate means of applying the brakes, each of which means shall be effective to
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38.

39.

40.

apply the brakes to at least two wheels, in compliance with, inter alia, MCLA
257.705;

h. To properly use the available brakes the motor vehicle was equipped with;

i. To observe the highway in front of JOHN BARROW BROWN’s vehicle when
JOHN BARROW BROWN knew or should have known that failure to observe
Defendant KATHLEEN SCOLA’s slowing or stopped vehicle, would naturally
and probably result in serious bodily and/or emotional injuries to Plaintiff(s);

j.  Such other wrongful acts and/or omissions as are presently unknown, but which
may become known through the course of discovery and/or trial herein.

As a direct and proximate result of JOHN BARROW BROWN's negligence and
including but not limited to the breach of these duties, the collision occurred and the
injuries stated in this complaint resulted.

Prior to the incident, which forms the basis of this action, Plaintiff was a reasonably
strong and healthy person and because of his injuries proximately caused by the negligent
and/or otherwise improper acts and/or omissions of JOHN BARROW BROWN/
ESTATE OF JOHN BARROW BROWN (deceased) as set forth herein, he suffered
grievous and serious impairment of body function.

As a direct and proximate result of JOHN BARROW BROWN’s negligence, Plaintiff
suffered serious injuries and may suffer future or permanent mental anguish, pain and
suffering, injuries, and limitations, including serious impairment of body function(s)
and/or permanent serious disfigurement, and aggravation of any preexisting conditions, if

any, and the sequelae thereof.

[
3%}
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41.  As adirect and proximate result of one, several or all of said acts, omissions or failure to

act on the part of JOHN BARROW BROWN as herein alleged, the Plaintiff suffered

other damages including but not limited to past, present, and/or future:

a.

Loss of wages and/or diminution of earning capacity to the extent that such losses
are in excess of the Michigan No-Fault statute’s monthly and yearly maximums
and/or beyond the period covered by the Michigan No-Fault statute, as applicable
to Plaintiff, and/or in excess of any amounts paid, payable or required to be
provided under the laws of any state or federal government or other entity
applicable to Plaintiff;

Medical, hospital, surgical, ambulance, and related expenses to the extent that
such losses are not covered by Plaintiff’s medical and/or Michigan No-Fault
and/or other insurer(s), and/or in excess of any amounts paid, payable or required
to be provided under the laws of any state or federal government or other entity as
applicable to Plaintiff;

Insurance deductibles and/or co-pays to the extent that such losses are not covered
by Plaintiff’s medical and/or Michigan No-Fault and/or other insurer(s), and/or in
excess of any amounts paid, payable or required to be provided under the laws of
any state or federal government or other entity as applicable to Plaintiff;

Loss of insurability, benefits of insurance plans and/or policies, and/or increased
insurance premiums;

Other economic losses to the extent that such losses are not covered by Plaintiff’s

medical and/or Michigan No-Fault and/or other insurer(s), and/or in excess of any
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amounts paid, payable or required to be provided under the laws of any state or
federal government or other entity as applicable to Plaintiff;
f. Such other and further damages as may be ascertained during the course of
discovery and/or trial herein, to the extent that such losses are not covered by
Plaintiff’s medical and/or Michigan No-Fault and/or other insurer(s), and/or in
excess of any amounts paid, payable or required to be provided under the laws of
any state or federal government or other entity as applicable to Plaintiff;
PLAINTIFF REQUESTS that this court award damages against Defendants in whatever
amount he is found to be entitled in excess of $25,000, plus interest, costs, and actual attorney
fees.
COUNT 1II
NEGLIGENCE ASTO

JPMORGAN CHASE BANK, NATIONAL ASSOCIATION and
JPMORGAN CHASE & CO.

42.  Plaintiff incorporates by reference all other paragraphs in this Complaint.

43. BANK ONE now owned by either Defendant JPMORGAN CHASE BANK,
NATIONAL ASSOCIATION or JPMORGAN CHASE & CO. assumed responsibility
for placement of traffic control signals, lane markings, channelization, and all other
matters relating to the design, construction, and maintenance of its parking lot/driveway
where it meets West Michigan Avenue so that entering West Michigan Avenue would be
reasonably safe and convenient for public travel.

a. Where the parking lot/driveway meets West Michigan Avenue, hereinafter known
as the “Intersection.”

44.  The traffic signs and devices which control the flow of traffic at the Intersection and the

condition in which those signs and devices are maintained directly relates to BANK ONE
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45.

46.

47.

48.

now owned by Defendant JPMORGAN CHASE’s duty to maintain the transition from its
private driveway/parking lot to West Michigan Avenue in a condition safe and fit for
public travel.

On June 27, 2003 BANK ONE now owned by Defendant JPMORGAN CHASE lacked
traffic control signs and devices controlling the parking lot/driveway in and around the
area where it meets West Michigan Avenue so that entering West Michigan Avenue from
its private driveway, was an unsafe and defective condition.

BANK ONE now owned by Defendant JPMORGAN CHASE had/has the duty to post
signs and other traffic control devices and warnings in the parking lot/driveway where it
meets West Michigan Avenue and in such other positions and places as to give adequate
warning of the dangers created when a driver is entering the roadway from its private
driveway.

BANK ONE now owned by Defendant JPMORGAN CHASE failed to post signs and
other traffic control devices and warnings, specifically but not limited to in the parking
lot/driveway where it meets West Michigan Avenue so that traffic entering West
Michigan Avenue would be reasonably safe and convenient for public travel, and
specifically, advising the public that West Michigan Avenue travels westbound only, in
all lanes, and not to turn right when exiting its parking lot/driveway where it meets West
Michigan Avenue.

BANK ONE now owned by Defendant JPMORGAN CHASE had a continuing duty to
inspect and maintain that intersection with reasonable signage and other traffic control
devices and warnings, where the parking lot/driveway meets West Michigan Avenue, so

that entering West Michigan Avenue would be reasonably safe and fit for travel.
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49. A proximate cause of the collision described herein, and the resulting injury and damages
sustained by the Plaintiff, was the failure of BANK ONE now owned by Defendant
JPMORGAN CHASE to design, construct, and maintain the parking lot/driveway where
it meets West Michigan Avenue so that it was necessarily safe and convenient for public
travel so that entering West Michigan Avenue would be reasonably safe and convenient,
all of which constituted a violation of the Defendant's common law duty in the following
particulars:

a. The failure to conduct a comprehensive engineering study and investigation of
traffic conditions and physical characteristics at the Intersection in order to obtain
data necessary for the proper redesign and construction of the Intersection and
proper placements of signage and other traffic control devices and warnings at
this Intersection.

b. Negligently failing to consider and to install, specifically but not limited to, 1)
stop signs/signals, 2) no right turn signs/signals, and 3) signs/signals indicating
that West Michigan Avenue travels only westbound.

50.  Negligently failing to consider the need for and to install any of the following traffic
control devices or warnings which would have created a reasonably safe intersection for
travel, and which would have prevented the collision described herein:

i. Pavement markings supplementing the regulatory signs, including but not
limited to lane delineation and channelization, turning arrows marked
upon the pavement, stop ahead markings on the pavement;

ii. Construction of a channelizing island, which would have allowed

positioning of stop signs/signals, no right turn signssignals, and
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51

53.

signs/signals indicating that West Michigan Avenue travels only
westbound within the driver's cone of vision and thereby enhanced the
target value of the signage controlling the Intersection;

iii. Placing/implementing stop signs/signals, no right turn signs/signals,
and/or signs/signals indicating that West Michigan Avenue travels only
westbound within the driver's cone of vision and thereby enhanced the
target value of the signage controlling the Intersection.

BANK ONE now owned by Defendant JPMORGAN CHASE failure to consider and
place the traffic control devices, signage, and warnings, described above, the Defendant,
by reason of these circumstances and surroundings created a dangerous condition which
had a natural tendency to cause driver confusion and error, and to promote collisions on
West Michigan Avenue by heading eastbound against westbound traffic.

BANK ONE now owned by Defendant JPMORGAN CHASE failure to regulate the
traffic entering West Michigan Avenue from its private driveway and to install and
maintain proper signage and channelization of traffic, the Defendant created a nuisance in
fact in violation of its common law duties not to create and maintain a nuisance.

BANK ONE now owned by Defendant JPMORGAN CHASE had actual or constructive
knowledge of the defective condition(s) as described herein that existed at the
Intersection prior to and on the day of this motor vehicle collision, as there were no
traffic control signals, lane markings, channelization, or wamings of any kind to give
motorists entering West Michigan Avenue from its private driveway that West Michigan

Avenue was a one-way road heading westbound only.
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54.

55.

56.

57.

58.

Defendant BANK ONE now owned by Defendant JPMORGAN CHASE owed the
mentioned duties of care to the public and Plaintiff, including but not necessarily limited
to:

a. Such other wrongful acts and/or omissions as are presently unknown, but which

may become known through the course of discovery and/or trial herein.

As a direct and proximate result of BANK ONE now owned by Defendant JPMORGAN
CHASE negligence and including but not limited to the breach of these duties, the
collision occurred and the injuries stated in this complaint resulted.
Prior to the incident, which forms the basis of this action, Plaintiff was a reasonably
strong and healthy person and because of his injuries proximately caused by the negligent
and/or otherwise improper acts and/or omissions of BANK ONE now owned by
Defendant JPMORGAN CHASE as set forth herein, he suffered grievous and serious
impairment of body function.
As a direct and proximate result of the negligence by BANK ONE now owned by
Defendant JPMORGAN CHASE, Plaintiff suffered serious injuries and may suffer future
or permanent mental anguish, pain and suffering, injuries, and limitations, including
serious impairment of body function(s) and/or permanent serious disfigurement, and
aggravation of any preexisting conditions, if any, and the sequelae thereof.
As a direct and proximate result of one, several or all of said acts, omissions or failure to
act on the part of BANK ONE now owned by Defendant JPMORGAN CHASE as herein
alleged, Plaintiff suffered other damages including but not limited to past, present, and/or

future:
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Loss of wages and/or diminution of earning capacity to the extent that such losses
are in excess of the Michigan No-Fault statute’s monthly and yearly maximums
and/or beyond the period covered by the Michigan No-Fault statute, as applicable
to Plaintiff, and/or in excess of any amounts paid, payable or required to be
provided under the laws of any state or federal government or other entity
applicable to Plaintiff;

. Medical, hospital, surgical, ambulance, and related expenses to the extent that
such losses are not covered by Plaintiff’s medical and/or Michigan No-Fault
and/or other insurer(s), and/or in excess of any amounts paid, payable or required
to be provided under the laws of any state or federal government or other entity as
applicable to Plaintiff;

Insurance deductibles and/or co-pays to the extent that such losses are not covered
by Plaintiff’s medical and/or Michigan No-Fault and/or other insurer(s), and/or in
excess of any amounts paid, payable or required to be provided under the laws of
any state or federal government or other entity as applicable to Plaintiff;

Loss of insurability, benefits of insurance plans and/or policies, and/or increased
insurance premiums;

Other economic losses to the extent that such losses are not covered by Plaintiff’s
medical and/or Michigan No-Fault and/or other insurer(s), and/or in excess of any
amounts paid, payable or required to be provided under the laws of any state or
federal government or other entity as applicable to Plaintiff;

Such other and further damages as may be ascertained during the course of

discovery and/or trial herein, to the extent that such losses are not covered by
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Plaintiff’s medical and/or Michigan No-Fault and/or other insurer(s), and/or in

excess of any amounts paid, payable or required to be provided under the laws of

any state or federal government or other entity as applicable to Plaintiff;
PLAINTIFF REQUESTS that this court award damages against Defendants in whatever

amount he is found to be entitled in excess of $25,000, plus interest, costs, and actual attorney

fees.
COUNT IV
SUCCESSOR LIABILITY ASTO
JPMORGAN CHASE BANK, NATIONAL ASSOCIATION and
JPMORGAN CHASE & CO.
59.  Plaintiff incorporates by reference all other paragraphs in this Complaint.

60. Upon information and belief, Defendant JPMORGAN CHASE, is the successor
corporation of BANK ONE.
PLAINTIFF REQUESTS that this court award damages against Defendants in whatever

amount he is found to be entitled in excess of $25,000, plus interest, costs, and actual attorney

fees.
COUNTV
NEGLIGENCE AS TO CITY OF WAYNE
61.  Plaintiffs incorporate by reference all other paragraphs in this Complaint.

62. Defendant CITY OF WAYNE is negligent and is wholly or partially at fault for the
claimed injuries and damages to Plaintiff based on the statement of fault made in
Defendants” J JPMORGAN CHASE BANK, NATIONAL ASSOCIATION and
JPMORGAN CHASE & CO.’s September 29, 2015 Notice of Non-Party Fault.

(EXHIBIT “A”, September 29, 2015 Notice of Non-Party Fault)
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PLAINTIFF REQUESTS that this court award damages against Defendants in whatever

amount he is found to be entitled in excess of $25,000, plus interest, costs, and actual attorney

fees.
COUNT VI
RES IPSA LOQUITUR
63.  Plaintiff incorporates by reference all other paragraphs in this Complaint.

64.  Defendant KATHLEEN SCOLA is liable under the doctrine of res ipsa loquitur as the
instrumentality causing Plaintiff’s injuries and damages was in the exclusive control of
Defendant, and the accident was one which ordinarily does not occur in the absence of
negligence.

65. DEFENDANT ESTATE OF JOHN BARROW BROWN (deceased) is liable under the
doctrine of res ipsa loquitur as the instrumentality causing Plaintiff’s injuries and
damages was in the exclusive control of Defendant, and the accident was one which
ordinarily does not occur in the absence of negligence.

66. BANK ONE now owned by Defendant JPMORGAN CHASE is/ liable under the
doctrine of res ipsa loquitur as the instrumentality causing Plaintiff’s injuries and
damages was in the exclusive control of Defendant, and the accident was one which
ordinarily does not occur in the absence of negligence.

PLAINTIFF REQUESTS that this court award damages against Defendants in whatever
amount he is found to be entitled in excess of $25,000, plus interest, costs, and actual attorney
fees.

Respectfully submitted,

LAW OFFICES OF
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MICHAEL S. DAOUDI, P.C.

DATE:_December 28, 2015 By:___/s/ Michael S. Daoudi
MICHAEL S. DAOUDI (P53261)
Attorney for Plaintiff

JURY DEMAND

Plaintiff demands a trial by jury of all issues as they relate to the above captioned cause
of action.

Respectfully Submitted,

LAW OFFICES OF
MICHAEL DAOUDI, P.C.

DATE:_December 28, 2015 By:__ /s/ Michael S. Daoudi
Michael S. Daoudi (P53261)
Attorney for Plaintiff

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing instrument was served upon all parties to the above cause to
each of the attorneys of record herein at their respective addresses as directed on the pleadings on December 28, 2015
by:

Jus MAIL [JFAX [J HAND DELIVERY

X E-FILING-ODYSSEY FILE & SERVE [] FEDERAL EXPRESS [J OTHER

/s/ Wendy B. Adelson
Wendy B. Adelson

(L]
o
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