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i Charlotte, Michigan

2 Friday, March 21, 2014 — 3:44 p.m.

3 THE COURT: We are on the record in the People

4 of the State of Michigan versus Ernest Uribe. Did I say

5 that right?

6 MR. PAWLUK: Uribe.

7 THE COURT: Uribe -— sorry -- Uribe, file

8 number 13—404-FH (sic).

Present for the prosecutor is Ms. Van Lange

10 Velde. Present for the defendant is Mr. Pawluk. And

11 also present is the defendant.

12 Good afternoon.

13 MR. PAWLUK: Good afternoon, Y.our Honor.

14 MS. VAN LANGEVELDE: Good afternoon, Your

15 Honor. .

16 THE COURT: All right. Weve got several

17 motions. The first motion -- and I want you to both

18 know that I have read the motions. I have read the

19 response. And in one of them there was a response to

the response or a reply to the response. I have read

the case law.
I want to start with the defendants motion to

suppress the testimony of Jazmeen Uribe filed by the

24 defense.

25 Go ahead, Mr. Pawluk.
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1 MR. PAWLUK: Thank you, Your Honor.

2 I want to start by saying it seems as though

3 that all the motions that defense counsel have, has

done, I think this is one of the toughest I think for a

judge to rule on. And the reason I say that is because

6 its sort of a, its sort of a balancing kind of

approach that you have to look at. And the first, I

8 guess the first avenue you have to consider is the

allegation by the proposed victim and then you have to

10 look and balance that against the constitutional rights

11 obviously of, of my client.

12 And as the court knows -— and I, I, I rely on

13 it in my brief and also in the motion and I believe that

~4 the prosecution also relies on this case. Its People

15 versus Watkins. Its a 2012 Michigan case. And I think

16 thats the case, Your Honor, that lays down the test, or

17 I guess it lays down the blueprint of what we have to do -

18 today. And I want to start out by, you know, looking at

19 the parameters of that case as to what were going to do

20~ today.

21 The, the, the first thing we have to

22 understand is that just because there is an allegation

doesnt mean, doesnt mean that the allegation to then

24 come in front of a jury. Now when I speak of the

25 allegation Im talking about other bad acts or other
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1 prior acts~ under 768.27a which talks about other acts

2 that lead to criminal sexual conduct which then shows

3 the propensity. But the issue is is that we dont start

4 with just an allegation.

5 The first rule of order is that you have to

6 look at the allegation and see, according to statute, if

7 it meets a, meets any one of the tier one, tier two,

8 tier three offense under the, the Sex Offender Registry

9 Act.

10 THE COURT: The allegation by the prosecutor

11 is it meets a tier three.

12 MR. PAWLUK: Thats their, thats their

13 position.

14 THE COURT: Thats their allegation.

15 - MR. PAWLUK: - Thats, thats ——

16 THE COURT: I --

17 MR. PAWLUK: They, they, they claim it meets, a

18 tier three.

19 Now the concern is is that, you know, what the

20 allegation goes to and whether it does. Because now

21 what you need to do, what you need to do is you have to

22 look at the allegation itself by Jazmeen, his, his other

23 minor daughter, and see if it does meet the violations

24 as described in CSC second which the prosecution is

25 claiming occurred here.

—5—
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1 Now one of, one of the things thats

2 interesting is that there was a forensic, there was a

3 forensic interview that was conducted on Jazmeen back

4 October of last year and just today, just today I was

5 able to get the DVD of that forensic interview.

6 THE COURT: Oh, I thought you had stated in

7 one of your pleadings on this that, that, that there

- 8 wasnt a recording of it.

MR. PAWLUK: I didnt

10 MS. VAN LANGEVELDE: Well --

11 MR. PAWLUK: I --

12 MS. VAN LANGEVELDE: And just to clarify too.

13 The DVD that was providedis the one of the trooper that

14 the trooper just did, Your Honor, in October, not the

15 original forensic interview of Jazmeen. I want that to

16 be clear for the record.

17 THE COURT: All right.

18 MR. PAWLUK: Well, well --

19 THE COURT: Well lets make sure Im clear.

What, what, what I understood is that, that she was

interviewed on October 23, 2013.

MS. VAN LANGEVELDE: Correct.

23 THE COURT: And then -- but the first time she

24 was interviewed was when?

25 MS. VAN .LANGEVELDE: Was when Vanessa first

, —6—
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1 came forward about the allegations by —-

2 THE COURT: Am I -- but when, when was her

3 first interview.

4 MS. VAN LANGEVELDE: Oh. It was in 2012 I

5 believe.

6 MR. PAWLUK: Well hold, hold on a second here,

7 Judge. Because the 2012 interview was by CPS. It was

8 not recorded, to my understandinging, nor was —— well it

wasnt recorded and I have no transcript of it. All I

10 have is a summary of --

11 THE COURT: Thats what Im getting at. So

12 when -—

13 MR. PAWLUK: Yeah.

14 THE COURT: When was that, when was she talked

15 to. I just want a date. Do we know when she was talk,

16 interviewed in 2012.

17 MS. VAN LANGEVELDE: I have to pull the file.

18

19 MR. PAWLUK: Id have to look.

20 MS. VAN LANGEVELDE: I do have it, Your Honor.

THE COURT: Okay.

MS. VAN LANGEVELDE: I have the report.

23 MR. PAWLUK: I believe its in my motion,

24 Judge.

25 THE COURT: I dont . .
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I MR. PAWLUK: Im looking.

2 THE COURT: Is it? Was it, the date in there?

3 Lets just see here.

4 MR. PAWLUK: It was 11/2/2012.

5 THE COURT: November second. Okay.

6 MR. PAWLUK: Yes.

7 THE COURT: So November second

8 MR. PAWLUK: Out of paragraph 15.

9 THE COURT: -- was the interview by -- yeah,

10 its 15 —- was the interview by CPS.

11 MR. PAWLUK: Yes.

12 , THE COURT: And that, there is no recording or

13 transcript., The only thing that youve had available is

14 a summary?

15 MR. PAWLUK: Yes, Judge.

16 THE COURT: Okay.

17 MR. PAWLUK: And I, I didnt attach it, I

18 didnt attach it to my motion because of privacy

19 concerns —-

20 THE COURT: Yeah.

21 MR. PAWLUK: -- with, with that. I have a

copy of this though if, if you want to look at it if

23 Your Honor --

24 THE COURT: I, I do. And then the October

25 twenty—third, it was attached to the prosecutors motion
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1 and today you were given a, a DVD of that?

2 MR. PAWLUK: Yes.

3 THE COURT: Okay.

4 MR. PAWLUK: What happened, Judge, is that

5 its interesting how 768.27a allows the notice of prior

6 acts 15 days before trial.

THE COURT: Right.

8 MR. PAWLUK: That puts us at a, a pressure

point there as far as trying to get things done. I then

10 realized that I didnt get a recording. I didnt get a

11 DVD. I contacted the prosecutors office. She made a

12 call to the, the trooper on this and then yesterday I

__ 13 believe she alerted me that there was a DVD available

14 at, at her office. I picked it up this morning, went

15 back to my office and reviewed it for purposes of what

16 her testimony was about.

17 But to answer your question, no, to my

18 information and belief there was no recording of the

19 very first forensic interview. Although there is a

20 summary there as to what shes .saying to Gretchen Lane,

21 I believe her name is, that interviewed her.

22
THE COURT: Okay.

23 MR. PAWLUK: The second paragraph from the

24 second page 13 from the bottom, the paragraph starts out

25 with:

—9—
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1 Jazmeen was asked . . .

2 THE COURT: Yup.

3 MR. PAWLUK: Okay.

4 THE COURT: Okay. Go ahead, Mr. Pawluk.

5 MR. PAWLUK: Thank you, Your Honor.

6 So just because theres an allegation you

7 cant just automatically rule that its acceptable to be

8 heard in front of the jury. Theres a determination

9 that you need to make, Your Honor, with respect to

10 whether it does amount to a, violation of tier three.

11 And whats interesting about Jazmeens

12 explanation is that -~ and I, I think its important

13 here, Judge, before you make your decision to look at,

14 to look at this DVD. Because in addition to what shes

15 saying verbally theres behavioral descriptions of what,

16 how shes explaining what happened. Consistently she

17 explains that his hand was on her stomach and part of

18 his fingers in the top portion of her panty line.

19 The other thing that is, is missing in the

20 motion is that shes not just wearing panties here.

21 Shes wearing jeans and other clothes. He never touches

22 her private parts, never touches her vagina. There is

23 , no penetration. None of that.

24 She indicates that there was some attempt by

25 him to grab her hand or something to put it on his, on
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I his penis and she explains that shes reaching out to

2 prevent that from happening. But the problem is, Judge,

3 is that theyre underneath the covers. They are

4 underneath covers and here she is reaching out. How

does she know that he is holding or grabbing her to

6 putting it on his penis? Underneath, underneath the

7 covers, or on top of the covers for that matter.

8 But I think its important beforeyou make

9 your decision, you have to look at this behavior because

10 having, having a hand on a girls stomach with parts of

11 your fingers protruding the top part of her panty line

12 is not a violation of anything.

13 Certainly there was no -— she never touched

14 his penis. And in the description that she gives shes

15 the one, at some point in time in the morning, who lifts

16 up the covers and takes a peek, ends up telling my

17 client that she took a peek, lifts the covers herself,

18 and of course the family laughed it Off or he laughed it

19 off with her.

20 So the issue, Judge, is that you have to look

and see whether those allegations are even close to a

violation of tier three.

23 Now the other important thing is is this, is

24 that for tier threes, a CSC second violation theres got

25 to be an intent here to do it for the pleasure of sexual
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1 gratification and I think that shes, she even testifies

2 that she doesnt know whether he was hard or soft, if

3 his penis was hard or soft.

4 So I, I dont know what proof we have here as

5 to that element of his intent to sexually gratified, to

6 whatever degree, as to what supposedly happened during

the night when she was sleeping, he was sleeping, not

8 sure if he was sleeping, and then theres some

indication here that her mother was talking about

10 whether or not he was sleeping and not even in theroom.

11 So I think that at this point it, with this

12 argument, Judge, you need to take a look at that, that

13 DVD.

14 THE COURT: Okay.

15 MR. PAWLUK: Now if you decide, if you decide

16 that these acts are enough to go in front of a jury then

17 Watkins requires —- and now just because we have 768.27a

18 that we have some acts that might go to propensity you

19 still have a 403 concern, and the Watkins case gives out

20 the test of what the concerns are.

THE COURT: Mm-hm.
MR. PAWLUK: And I list those in my motion.

THE COURT: Mm-hm.

24 MR. PAWLUK: Starting with, I believe,

25 paragraph 19.
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1 THE COURT: Yes. I read, I read those in the

2 Watkins case --

3 MR. PAWLUK: Right.

4 THE COURT: -- and then I read your

5 application of them to this case.

6 MR. PAWLUK: What we have here, Your Honor,

7 we dont have, we dont have similarity of acts. We

8 dont have penetration. With the primary alleged

victim, shes explaining and only explaining sodomy, if

10 that even occurred, and no penetration whatsoever, no

11 touching of the penis whatsoever, no bleeding, no

12 bruising, none of it exists.

13 THE COURT: Mm-hm.

14 MR. PAWLUK: And I think that you have to look

15 at the weight of the big differences here between the

16 acts that are supposedly claiming that each of them were

17 claiming that was done.

18 The frequency of the act, this is supposedly

19 what happened when we were sleeping one night where the

20 , primary victim is claiming this is acts t,hat happened

over a term of years.

Intervening acts, the, the big one for us is

23 that she had previously told CPS she s never been

24 inappropriately touched and then all of a sudden two,

25 three years later, or 12, a year later or so, then she,
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1 she changes up, talks to her sister about it. The next

2 thing you know mom finds out. The next thing you know

3 were, were here at this motion today.

4 I dont think that there is any remedy we can

5 have here to help, I guess, protect fair trial of my

6 client. I dont think a simple jury instruction to the,

to the jury is going to soften the blow of another minor

8 taking the stand that says, well, you know, he had his

9 hand on my belly. I think that, I think that is going

10 to shock the,jury. Theyre going to be focused on, you

11 know, minor children. There is going to be the implied

12 understanding that somehow hes, has a propensity to do

13 this stuff. Because now what were doing is were,

14 were throwing some, a child up there again talking

15 about allegations or behaviors that are questionable.

16 And I think that when we look at 403 the

17 prejudice of that, although Watkins says look at

18 propensity, you still have to look at the prejudicial

19 effect of it. And I think to have that disclosed to the

20 jury would be a significant prejudicial effect on my

clients right to a fair trial.

THE COURT: Okay.

23 Response.

24 MS. VAN LANGEVELDE: Thank you, Your Honor.

25 Well first, Your Honor, I, I guess the first

—14—

Motion 3/21/14 14a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



1 part of the argument is as to whether it is a CSC under

2 a tier three and I argue it is. It, this is not a

3 situation where his hand is on her belly. The victim,

4 Jazmeen, specifically describes his hand under her pants

5 touching her intimate parts. And as the statute —- and,

6 under her pants, under her underwear. As the statute

7 describes intimate, its an intimate parts. And I would

8 argue that under your underwear is an intimate part.

9 If the court would like to view or as -- Ive

10 provided the police report. I believe that the victim

11 does describe whats a CSC second, which would be a tier

12 three offense. And so the court should consider that as

__ 13 admissible under the statute.

14 In regards to the Watkins case, the, the court

15 obviously has to apply 403 and weigh, weigh whether it

16 is more prejudicial than probative.

17 However, as the Watkins case says:

18 Courts must weigh propensity inference

19 in favor of the evidences probative value

rather than its prejudicial affect.

21 , So I think that Mr. Pawluks argument doesnt

22 stand based on that because you have to weigh it in

23 favor of the propensity. Just because its, because it

24 goes to propensity doesnt mean that that, that it has

25 to go in favor of the probative value, not the
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1 prejudicial affect. So I think that this court should

2 weigh that.

3 In regards to the dissimilarity argument, I

4 dont think it was the legislatures intent to describe

5 different sexual acts with a child.

6 What we have here is, is Jazmeen was nine

7 years old, or eight year, or ten year, nine or ten years

8 , old regard, at the time that this incident took place

9 with her dad that shes describing. My victim, the last

10 time she was perpetrated on was about the same age,

11 about nine years old. There is a similarity right there

12 in that hes targeting children of this age group.

13 We have another similarity where the victim,

14 Jazmeen, is describing the defendant is sleeping in bed

15 with her and touching. My victim, Vanessa, test, is

16 going totestify that there were at least two times when

17 she was sleeping in bed with the defendant and thats

18 when he started to touch her sexually and eventually

19 committed sodomy on her.

q

20 Thats kind of the moto, thats the —— excuse
21 me -— the —- a, another similarity is thats the, the

way he abused these children. You see hes sleeping in

23 bed with them. They are sleeping. And then he starts

24 molesting them. That is another similarity with these,

25 with these children.
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1 Another similarity is that every single time

2 that these happen he is in a power position. He is the

3 father of the home. He, and he has authority over them.

4 And that affects these girls ability to come forward

5 about these incidents.

6 Jazmeen, as the court —- when she was first

interviewed by CPS back in 2012 she was still seeing her

8 dad unsupervised on a regular basis. When she finally

9 has come forward about these allegations in the end of

10 October parenting time has been suspended because his

11 rights have been terminated and thats when she comes

12 forward about these allegations. She doesnt have to

13 see her dad anymore. Hes not in a position of

14 authority over her anymore. She feels safe that she can

15 come forward about these allegations.

16 So in regards to the, the timing and the

17 intervening act, I dont think its an intervening act

18 that she didnt disclose the first time during the first

19 forensic interview. I think that in, in fact an

20 intervening fact is that that should weigh in favor of

21 this coming out is that his rights have been terminated

e 22 and she felt that she could come forward and, and be

safe in her disclosure.

24 As this court is well aware CSC cases

25 typically dont have a lot of witnesses who witness the
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I event and that was the intent of the legislature, to

2 allow these other acts because people who commit these

3 acts against children tend to commit them on other

4 children too. And that was the intent of the law when

5 it was enacted.

6 So I believe weighing the, the Watkins factors

7 this court should find that the testimony of Jazmeen

8 should be admitted.

Thank you.

10 THE COURT: Well I, I agree with Mr. Pawluk

11 that these are difficult decisions.

12 First, I agree with Ms., with Ms. Van

13 Langevelde that -- I mean the fact that the defendant

14 was not charged with any crime against Jazmeen, that he

15 was not arrested, thats not relevant or germane to what

16 the court has to make a decision about.

17 And I agree that 762.27a is meant to favor

18 propensity. I, I believe that the purpose of the

19 legislature was -— as Ms. Van Langevelde said,

20 oftentimes children that are victims of sexual crimes

21 are the only witness and it is —— while our natural

22 tendency in, in the criminal justice system is to say

23 you cant introduce one action to say somebody acted in

24 conformity with it, this goes in the face of that, and

25 deliberately. And its because of the nature of who the
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1 victims and the difficulty of proving them. And I think

2 Watkins does a really good job of laying all of that

out.

4 However having said that, Watkins does not

5 stand far the proposition that because another child

6 makes an allegation that the court has to let it in to

7 show propensity. The court has to at least be the

8 gatekeeper regarding the allegation and that, that there

is a basis for the allegation. And I think Watkins

10 speaks to that.

11 The court has many concerns about the

12 allegations as it relates to Jazmeen. I, I, its

13 concerning that there was a initial statement, very

14 clear nothing happened. And even reading the statements

15 that were done more recently -- her statements I think

16 are all over the place. I dont think it is at all

17 clear about the touching as the prosecutor indicates.

18 , think its more clear that if anything happened shes

19 been consistent that the hand was on the belly and that

20 the fingers maybe dropped below the belly button.

21 And so to.be very clear, Im not sure that

22 there is a basis to say that a tier three offense was

committed. And in fact if that was the only basis to

24 grant .the motion I would be inclined to do that on that

25 basis.

—19—
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1 But even if I give the prosecutor the benefit

2 of the doubt and say, okay, there is enough there for a

3 tier three offense, the question still goes to whether

or not the, the value to the prosecutor and the

favorable weighing that I give to the victim in this

6 case of showing propensity can still be outweighed by

the, by prejudice by looking at the factors that Watkins

8 goes through. And Mr. Pawluk went through those in his

brief and, and the prosecutor responded to them.

10 Number one, the dissimilarity between the

11 earlier acts charged is a, Is a concern to the court.

12 dont believe to allow in a similar act under the

13 statute that they have to be identical. And I want to

14 be clear Im not saying that they dont have to match up

15 , perfectly.

16 But on the, this victim alleges that she was

17 molested five times beginning when she was five years

18 old and the last one being when she was nine years of

19 age. And its an, almost an identical pattern. It is

20 anal penetration. There is nobody else in the home.

And what Jazmeen is saying is that whatever allegedly
happened happened, not just when her father was

23 allegedly in bed with her, but the girlfriend was in

bed. And now to me thats a lot different than the

25 victim who it appears most of the time was alone in the
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1 house and the defendant. took advantage of it. Again, if

2 the allegations are true.

3 The victim is very clear that there was no

4 touching of the vaginal area. There was no touching of

5 the breast area. There was no attempt to have her touch

6 his penis. None of that. Each time it was anal

7 penetration and that was it.

8 What this victim is talking about -- again,

9 its not even clear to me the extent, if there was

10 touching, after everything that Ive read and

11 considering the first interview. But its not even

12 close to being similar to what the victim will be

13 testifying to.

14 The extreme differences between the two

15 allegations and the fact that with the victim this

16 occurred multiple times, with the proposed witness it

17 only happened one time, causes a concern. Also the lack

18 of reliable evidence, supporting the fact that it

19 occurred is a concern. Those concerns, in the courts

20 opinion, tip the scale towards the defendants issue of

21 it being prejudicial because it is so dissimilar.

22 I think the purpose of this legislation

23 honestly is to allow in other allegations that are more

24 similar in nature to show a propensity; see, this is

what the defendant does, this is what the defendant

—21—
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1 does.

2 These alleg, this one time alleged occurrence

3 and the allegations dont do that. In fact .they open up

4 a whole nother thing that somehow he would be so brazen

5 as to touch a child when another woman is in bed with

6 him and other people are home and he tried to have her

7 touch his penis and he tried to touch her vaginal area.

8 That is so dissimilar from what we have here

that I.find it would be, I think it would be prejudicial

10 to thedefendant. I dont think it would help the jury

in reaching a conclusion that he had the propensity

12 because of the differences and for those reasons, as

13 outlined in Watkins, Im granting the defendants motion

14 to suppress.

15 MR. PAWLUK: Thank you, Your Honor.

16 THE COURT: Now I have to move my paperwork in

17 piles because there is so much.

18 But I appreciate -- by the way I want, I do

19 want the record to reflect that both Ms. Van Lange Velde

20 and Mr. Pawluk did a great job for the court in the

21 motions in outlining the law so that I could read it and

22 read the case law.

23 So that now takes us to the motion by the

24 prosecutor regarding wanting to use a screening for the

25 testimony of the victim.
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I We obviously do not need to deal with the

2 issue of the screen for Jazmeen because she wont be

3 testifying.

4 As it relates to that request, do we have the

5 screen available?

6 MS. VAN LANGEVELDE: We do. Its a, its

7 owned by our office, Your Honor.

8 THE COURT: But I mean .

MS. VAN LANGEVELDE: Oh right now?

10 THE COURT: Yeah.

11 MS. VAN LANGEVELDE: Its in storage.

12 THE COURT: Okay. I would have liked to have

13 seen it. I dont -- its not going to impact my

14 decision, but I would have liked to have seen it.

15 Let me tell, let me tell you where Im at on

16 this motion. Again, as with the previous one Ive read

17 both of your briefs and Ive read the case law.

18 The first question that the court has to look

19 at is whether or not the witness meets the definition

20 outlined in MCL 600.2163a. I think that the answer is

21 clearly yes.

Secondly is whether or not the requested

23 procedure is necessary to further an important state

24 interest. The court relies on People versus Burton 219

• 25 Mich App 278.
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1 I think there is a compelling interest to

• 2 protect minor children who are alleged victims of sex

3 crimes to have no further trauma or embarrassment. I

think the state has a compelling interest in the

5 physical and psychological well-being of children who

6 have been viètimized. And that is sufficiently

important to outweigh, at least in some cases such as

8 this, the defendants right to confront the accuser.

The third question is whether or not the court

10 has heard evidence and determined if the method

11 requested is necessary to protect the welfare of the

12 child. Thats where we are at at this point.

__ 13 • Do you have any witnesses that you would like

14 • to call in support of your motion, Ms. Van Langevelde?

15 , MS. VAN LANGEVELDE: I do. Ms. Sandra Burdick

16 is here, Your Honor.

17 THE COURT: Ms. Burdick, if you could please

18 come up.

19 Do you swear to tell the truth, the whole

20 truth, and nothingbut the truth, so help you God?

• • • MS. BURDICK: I do.
• • THE COURT: Would you please state your full

23 , name for the record once youve been seated?

24 THE WITNESS: Sure. My name is Sandra

Burdick, B—U-R-D-I-C-K.
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1 THE COURT: Go ahead, Ms. Van Langevelde.

2 MS. VAN LANGEVELDE: Thank you, Your Honor.

3 • SANDRABURDICK

4 • (At 4:14 p.m., called by the People and sworn

5 • by the court, testified as follows)

6 DIRECT EXAMINATION

7 BY MS. VAN LANGEVELDE:

8 Q Ms. Burdick, can you tell us what you do for a living?

9 A Im a, a limited licensed psychologist and I provide

10 therapy under contract with the Department of Human

11 Services.

12 Q And are you familiar with Vanessa Gomez?

13 A lam.

14 Q How are you familiar with her.

15 A I received a referral to work with Vanessa back in March

16 • of 2013. And Ive provided counseling to her until

17 November of 2013.

18 So right now she is not seeing you. Is that correct?

19 A Thats correct.

20 Do you still have contact with her once in awhile though

21 • through her and her mother? With her and her mother.

22 A I have made phone calls to her mother to check on her

23 status but I dont have any face to face contact.

24 So the last time was November2013. Is that correct?

25 A Thats correct.
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1 Q Does Vanessa carry a clinical diagnosis?

2 A She does.

3 Q Can you share with us what that is?

4 A She has a diagnosis of attention deficit hyperactivity

5 disorder. • •

6 Q And as part of your counseling did you help her deal

7 with that?

8 A Correct.

9 Q Tell me a little bit about how, what symptoms Vanessa

10 has with that.

11 A Vanessa has periods of racing thoughts where a lot of

12 different emotions and, andthoughts will race through

13 her, her, will race and shell have a difficult time

14 kind of picking out information which then of course

15 makes her very distract-able, has difficulties focusing,

16 and has trouble paying attention.

17 Also in your work with Vanessa did you speak with her

18 about her allegations of abuse by Ernesto Uri,be?

19 • A She did speak to me about those, yes.

20 And did you process through that through your

21 counseling?

22 A We worked with her emotions with that. Correct.

Q Can you share with me some of her feelings regarding

24 that. •

25 A Shes had a variety of different feelings. Initially
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• I she was very fearful of Mr. Uribe. She stated that he

2 had made threats to her and to her father and she had

• 3 seen him in various times where he was angry and she was

4 fearful of him.

• 5 She also had feelings of anger toward what had

6 occurred and the impact on her life. She had feelings

7 of depression and made, it affected her self—esteem and

8 • • how she thought of herself and her self-worth.

9 Q If Vanessa were to testify without the use of a screen

10 do you have an opinion as to how, what her mental state

11 would be.

12 A Its my opinion that there will be a lot of distraction~

13 in the courtroom and there will be some triggers in the

• 14 courtroom. I think seeing Mr. Uribe would be a trigger

• 15 for her and would create some anxiety, which of course

16 coupled with her distract—ability and her difficulty

17 focusing may in fact make it difficult for her to

18 , testify, for her to answer questions concisely and to

19 pick out some relevant information so that shes

20 answering the question completely.

Q Do you think it could affect her overall psychological

well-being?

23 A The whole experience itself has provided her trauma and

24 any trigger is going to exasperate that, those feelings

25 of trauma. So it could in fact affect her emotional
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1 well-being.

2 Q Do you think there is a likelihood that it could?

3 A She -- it has already affected her. A lot of the

• 4 thoughts and feelings that shes had anda lot of the

5 experiences shes had, andyes, I would say that would

6 continue to do that.

7 Q How has it affected her?

8 A Shes had difficulty socially making friends. Shes had

9 difficulties with self—esteem, feeling different than

10 other people, feeling victimized, having difficult, a

11 difficult time standing up for herself. Thats affected

12 her grade in school.

13 Q Thank you.

14 MS. VAN LANGEVELDE: I dont have any other

15 questions at this point, Your Honor.

16 THE COURT: Cross-examination, Mr. Pawluk.

17 MR. PAWLUK: Thank you, Judge.

18 CROSS-EXAMINATION

19 BY MR.

20 Ms. Burdick, do you have any progress notes that youve

21 made with respect toyour testimony today?

22 A Im sorry. Any progress notes that I have made?

23 Yes. Any progress --

24 A Regarding this testimony?

25 Yes.
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1 A I have reports that I have filed on Vanessa.

2 Q I, I guess my -— I, Im rephrasing that. Im going to

rephrase that question.

~ A Okay.

5 Q You indicated that youve seen her the last time

6 November of last year, 2013?

• 7. A Thats correct.

8 Q And you had a counseling session with her?

~ A In November?

10 Yes.

11 A I saw them, yeah, I saw them up until November. Yes.

12 • What was the, date of your last visit with her in

13 November.

14 A Canllook--

15 Sure.

16 A —— at my list?

17 Sure.

18 A I dont know offhand.

My last session with the family I have down as

20 , 11/4. So it could have been 11/4. But I dont have my

billing with me so I dont have that. I saw them on

10/7, 10/14, 10/21, 10/28. And the last (inaudible) was

23 on 11/4.

24 Well, Ms. Burdick, my, my question as a matter of fact

25 is did you make progress notes or did you make any kind
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1 of notes with respect to a summaryof those counseling

2 sessions that youve just described, the last being

3 November fourth.

~ A I have notes, monthly reports for every month that I saw

the child.

6 You did. And did you provide those to the prosecutor?

~ A I provided those to the Department of Human Services.

8 Okay. But not to the, not to the prosecutor

specifically?

10 A Correct.

11 And you indicated on direct that you had some phone

12 calls to the, to the family since November fourth?

13 A Ive talked to the mother since that time.

14 You talked to the mother?

15 A Correct.

16 And with your discussions through Vanessas mother, my

17 understanding orat least -— correct me if Im wrong -—

18 things were okay with Vanessa? I mean did momcomplain

19 about anything?

20 A No. Nothing new. No.

Q No, no additional problems or concerns that put a red

• flag I guess to your file to make sure counseling

23 continued or anything of that sort?

24 A I did recommend when I finished services that the child

25 may need additional counseling. Yes.

fr~
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1 Q Now you went through, you went through a, an explanation

2 of, of her feelings of what shes expressed to you.

3 A Correct.

4 Q I think she had indicated that there was fear and

5 anxiety and some school problems, getting along with

6 friends. I, I dont exactly remember the exact words

7 you used. But those were the general descriptions of

8 what the feelings that you guys discussed. Is that

9 true?

10 A Correct.

11 In, in, in summation. You indicated that shes

12 diagnosed with attention deficit disorder?

13 A Attention deficit hyperactivity disorder.

14 Okay. And is she on medication for that?

15 A She was. She was for several years. She wasnt when I

16 was seeing her.

17 Okay. And do you know when she discontinued her

• 18 medication for that?

19 A I, Im not a hundred —— I dont know the exact date, no.

20 I know that she was not on it when I first started

21 seeing her.

~ Q Do you know if shes on it currently?

23 A I do not know that.

24 ~ , Did you, did you ask that question, speaking to her

25 • mother, if shes still on medication?
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1 A Yes.

2 Q Okay. And --

3 A She--

4 Q -- shes not?

5 A She was not. She did not want to take her medication.

6 Q Okay. Now I, I noticed that when the question was asked

• 7 if she was diagnosed with, you did not diagnose her with

8 post-traumatic syndrome because of sexual abuse.

~ A No. I did not provide that diagnosis. I provided the

10 diagnosis of an adjustment disorder with mixed emotional

11 features.

12 Q Yeah. But, but not a post-traumatic disorder because of

13 sexual abuse. You didnt give her that diagnosis.

14 A She wasnt experiencing flashbacks at the time I saw

15 her. I did not further pursue that, no.

16 So you would, you would agree with me that there really

17 is, that there isnt any symptoms of a traumatic

18 experience for her.

19 A Oh, yes there, enough that I diagnosed, that I wrote in

20 her reports that. she was having difficulties with

21 anxiety and depression with a, with mixed emotional

features.

23 Okay. But what, what symptoms does she have that

24 supports post-traumatic syndrome subject to being

25 sexually abused.
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1 A She has some components of that diagnosis. She didnt

2 have a full psychological evaluation and I was not

3 requested to complete a full psychological evaluation of

4 her. So I made my observations based on counseling

5 appointments.

6 Q Okay. So you cant really testify today that she has or

7 if shes diagnosed with a traumatic event because of the

8 sexual abuse.

9 A (No audible response)

10 Q Because you never did a psychological assessment or

11 anything of that sort.

12 A I did, I did not do standardized or testing with her.

13 Correct.. I did not do a standard psychological

14 , evaluation. I did have psychological impressions --

15 And thats where --

16 A -- based on my counseling I -- yes.

17 But not to the point where you thought it was important

18 to diagnose her with a post—traumatic disorder.

19 A That was not relevant for the purposes of my counseling

20 at that point.,

21 And you know —- to todays date are you aware of any

psychological assessment that was conducted on Vanessa?

23 A Im not aware of one. No.

24 Has she ever indicated tO you that she wanted a screen

25 in front of her so she didnt have to look at my client?
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1 A When she was-talking to me initially when she was

2 , testifying with the family court she did. She told me

3 she wanted a screen.

4 Q How about recently.

5 A I havent seen her since November.

6 Q Fair to say that she might be a little stronger today

7 and youre not, youre not awareof that, that she might

8 not want a screen?

~ A I dont have an answer for that.

10 MR. PAWLUK: Thats all I have, Your Honor.

11 MS. VAN LANGEVELDE: A couple of followup.

12 Thank you, Your Honor.

13 REDIRECT EXAMINATION

14 BY MS. VAN LANGEVELDE:

15 Q Ms. Burdick, you, you mentioned that the adjustment

16 disorder. What is that? What is the adjustment

17 disorder that you diagnosed her with?

18 A Thats a child who is experiencing some emotions that
19 are —- basically the, the adjustment disorder that I saw

20 her experiencing was mixed emotional features with

21 depression and anxiety where she was having periods of

22 • times in which she was anxious and periods of times in

23 which she wasdepressed. She wasnt clinically, I did

24 not see her as clinically depressed or of having an

25 anxiety disorder, but I did see that there were
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1 behaviors that were consistent with anxiety and

2 depression.

3 Q What behaviors did you see.

4 A In regards to her depression, the flow self—worth,

5 feelings of poor self—esteem, sleeping a lot, increase

6 in appetite. With her anxiety, lots of difficulties

7 making friends, troubles with wanting to go places,

8 having difficulties in school.

9 Q Are these the same as your psychological impressions?

10 A Yes.

11 Are they, are they essentially the same thing?

12 A Correct.

13 Okay.

14 MS. VAN LANGEVELDE: Thank you. I dont have

15 any other questions at this point.

16 THE COURT: Well I have a couple questions.

17 THE WITNESS: Sure.

18 THE COURT: Now do you work with a lot of

19 children?

20 THE WITNESS: I do.

THE COURT: Most children would not want to

come in and sit in that chair and testify. Right?

23 THE WITNESS: Thats correct.

24 THE COURT: It would be stressful for a child,

25 I think. Its stressful for adults. You might be
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1 stressed right now for all I know.

2 (Whereupon there is laughter in courtroom)

3 THE COURT: Would the stress that Vanessa

4 would experience, would it be more than what she would

5 experience anyway just coming in here to testify? I

6 mean...

7 THE WITNESS: In my opinion for this child,

B yes. •

THE COURT: Okay.

10 THE WITNESS: It would create additional

11 triggers and distraction for her.

12 THE COURT: So it would not, it would, it

13 would be more than a minimum amount of stress. It would

14 be more than, it would -- how old is she?

• 15 THE WITNESS: Shes 15.

16 - THE COURT: All right.

17 THE WITNESS: Just turned I believe.

18 THE COURT: So the stress that Vanessa would

19 experience in sitting there would be significantly more

20 stressful than a normal 15 year old coming in to

21 testify.

22 THE WITNESS: I believe, yes, that would be

23 true.

24 THE COURT: All right. Will it create any

25 long term emotional difficulties for her if she is
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1 required to testify without a screen.

2 THE WITNESS: Hard to say. The potential is

3 there.

4 THE COURT: Okay.

5 THE~WITNESS: Because of her, the way that

6 shes managedher emotions to date.

7 THE COURT: All right.

8 THE WITNESS: But its hard to say.

THE COURT: What do you mean by that? How has

10 she managed her emotions.

11 THE WITNESS: Just, just her low self-esteem,

12 her feelings of low self—worth, feelings that shes

13 different than others. She already has enormous hurdles

14 to overcome.

15 THE COURT: Okay. She testified in Probate

16 Court did you say? -

17 THE WITNESS: In Family Court. Was that

18 Probate? Yes.

19 • THE COURT: Okay. Family Court. Did she use

20 a screen then? Do you know?

21 THE WITNESS: I, to be honest Im not aware.

THE COURT: And you havent talked to her

23 about testifying in this trial.

24 • THE WITNESS: No. This trial wasnt even

25 scheduled when I had completed my services.
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1 THE COURT: Okay. Now you can see exactly

2 where shell be sitting. Right?

3 THE WITNESS: Correct.

4 • THE COURT: Because thats where youre

5 sitting. Can you see the defendant very well if you

6 were test, from where youre sitting there right now?

7 THE COURT: Very clearly.

8 THE COURT: All right. Would it be possible

to, to, if, if he was moved over just a smidge and you

10 were looking just at Ms. Van Lang, Van Langevelde and I

11 said just look at her or look at the jury, would you be

12 able to block the defendant out of your peripheral

__ 13 vision?

14 THE WITNESS: Where he is sitting right now I

15 could not. Where, where are you indicating that he

16 would be sitting.

17 THE COURT: Well I didnt know if we could

18 move him over a, move the, move the table down a little

19 bit. But Im just asking you like if, if, if I said to

20 you, just look directly at Ms. Van Langevelde and only

21 look at her when you talk or look at the jury, would you

22 be able to do that and not make any eye contact with the

23 defendant?

24 THE WITNESS: I would find that difficult to

25 do.
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1 THE COURT: Okay. Okay. Fair enough. If,

2 instead of putting up a screen if we were to have a --

3 Eaton County now has a dog.

4 THE WITNESS: The therapy dog.

5 THE COURT: Yes. Reagan.

6 , THE WITNESS: Mm-hm.

THE COURT: Hes very cute. If Reagan were to

8 be up there with Vanessa would that be helpful to her do

you think?

10 • THE WITNESS: Having adog? -

11 THE COURT: Yeah. Or do you think that could

12 , be distracting? Because Im a little concerned because

__ 13 • of the A-D—D.

14 THE WITNESS: I am too. I could see where it

15 would be comforting for her. And again Im worried

16 about her racing thoughts. Im worried about her

17 anxiety level at this point.

18 THE COURT: And I am too.

19 THE WITNESS: That would, that would reduce

20 that. As far as the distract—ability, the dog would

21 definitely be a distraction.

e 22 -

• THE COURT: So a screen would be the best way

to provide her with the emotional protection without

24 , distracting her. I mean what I, I, what -— my goal is

that she will not suffer any long—term mental or
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1 emotional difficulty by having to come into the

2 courtroom. But I also want her testimony to be as clear

3 and thoughtful as it can be.

4 THE WITNESS: Correct.

5 THE COURT: And what Im hearing you tell me

6 is that she could have some long term or mental

7 difficulties if I dont take somemeasure to protect

8 that eye, that visual of having to see her dad when

9 shes testifying, but probably the dog actually might be

10 more distracting. So if I used the screen would that be

11 the best way to handle it?

12 THE WITNESS: I think the screen would be

sufficient to provide that protection.

14 THE COURT: Any questions by the prosecutor

, 15 following the courts questions.

16 • MS. VAN LANGEVELDE: No. Thank you, Your

17 Honor.

18 THE COURT: Any questions by the, Mr. Pawluk
19 following the courts,questions.

20 , MR. PAWLUK: No, Your Honor. Thank you.

THE COURT: • I greatly appreciate you being

here today. Thank you.

23 THE WITNESS: Thank you. • • •

24 THE COURT: You may step down and youre

25 excused. I mean youre welcome to stay but you dont
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1 have to.

2 (At 4:32 p.m., witness excused)

3 MS. VAN LANGEVELDE: I have no other witnesses

4 on this point. Thank you, Your Honor.

5 THE COURT: All right. Do you want to make

6 the argument regarding Reaganat the same time? Because

7 what were really talking about is the same thing.

8 Were talking about whether or not the court should

9 provide any special courtroom mechanisms for this

10 witness and those mechanisms could be a dog, they could

• 11 be a screen, they can be anatomically correct dolls, et

12 cetera. So why dont you make your argument about the

13 dog at this time too and then Ill let Mr. Pawluk

14 address both.

15 MS. VAN LANGEVELDE: Absolutely, Your Honor.

18 As the court indicated, you have read our, our

17 • brief and, and response to that.

18 • There is -— although this issue is new to
19 Michigan, to having the, the support canine advocate,

20 other states have been using it. The statute, as the

court is well aware, that protects —— and what statute
Im referring to is the —-

THE COURT: I have it.

24 MS. VAN LANGEVELDE: -- the one that the court

25 just cited to.
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1 THE COURT: Yeah. Its 600.2163a.

2 MS. VAN LANGEVELDE: Correct.

3 THE COURT: And it allows, in sections three,

4 • , four and 17, various things, including a support person

5 by the way in section four. So --

6 MS. VAN LANGEVELDE: Exactly.

THE COURT: And --

8 MS. VAN LANGEVELDE: And thats -- as the

court in New York, the Tohom court indicated, New York

10 • has a similar statute to Michigans, that they allow a

11 support person. And the court, in Tomal in New, in

12 Tohom in New York allowed the dog to sort of be a

13 support person by the child. And the court even

14 indicated the dog has less potential to react and to

15 coach the child as opposed to a person who could sit

16 there and not or, you know, unintentionally make ——

17 THE COURT: Right.

18 MS. VAN LANGEVELDE: -- responses to the

19 child. Obviously Reagancant do that.

20 THE COURT: Right.

21 MS. VAN LANGEVELDE: So based on, although

this, this issue is new to Michigan based on the other

23 states case law and the statute in Michigan that is so

24 similar to New Yorks, Im asking that the court be,

25 - allow Reagan to be present with our victim, Vanessa.
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1 Vanessa has had an opportunity to meet Reagan twice and

2 I, I dont think that Reagan would be too distracting

3 for Vanessa.

4 Thank you.

5 THE COURT: Mr. Pawluk.

6 MR. PAWLUK: Well, Your Honor, obviously Im

7 objecting to all the --

8 , THE COURT: Everything. Yeah.

9 - (Whereupon there is laughter in courtroom)

10 THE COURT: I know. Its just a . .

11 MR. PAWLUK: Yeah. All the parts and pieces

12 of what were talking about here.

13 Ill tell you the cases that the prosecution

14 is relying on with respect to the support dog, one of

15 the victims -- and Im not quite sure what case it was.

16 But one of the victims was diagnosed with post—traumatic

17 syndrome because of sexual abuse. And the other case

18 that she relies on deals with a mentally, a special, a

19 handicapped person that needed a support dog. We dont,

20 we dont have that here.

21 I, I, I sense from the court that youre,

22 youre weighing in favor of some protections. And I

23 would suggest, Your Honor, that the, the screen itself

24 , is the one Im most concerned with and the reason being

25 is because of the implication it gives to the jury. It
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1 almost implies that the fear factor, which is one of the

2 symptoms to a profile of a, of the sexually abused

3 child, so the implication of fear comes out becauseof

4 that screen.

5 The other objection I have to the screen, Your

6 Honor, is that, first of all, I think its difficult for

7 Ms. Burdick to measure the anxiety that someone

8 experiences in the courtroom, and certainly the anxiety

9 that, that kids might experience. But its the anxiety,

10 its the stress, its the environment of the courtroom

11 that draws out truthfulness, that, that cloud of

12 truthfulness when a witness takes the stand.-

13 , Now what were doing is that we are now

14 protecting demeanor, the witness testifying up there,

15 behaviors and everything else, that are going to be

16 mitigated now becausewe have a screen and shes

17 shielded and shes protected and that shes got a nice

18 little cozy environment up there to, to be able to
19 testify to.

20 Well the problem with that is that it does go

21 to the confrontation aspectof what my client is

22 entitled to and the step further of that is it changes

23 the court environment to be able for the jury to see the

24 true behaviors of a witness taking the stand. So I have

25 difficulty with a witness screenbecause it protects
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1 that demeanor from being fully exposed on the court

2 • environment.

3 I would suggest, Your Honor, that if we are

concerned about the childs, you know, well-being, we

5 want to make sure shes, theyre comfortable up there,

6 - Im tilting more towards having the support dog. Not

the screen, but the support dog. The support dog can

8 lay up there. She can see it. You know, have comfort

9 with it. But at the same time I think her demeanor has

10 been more exposed and closer to the kind of demeanor

11 that we expect to happen to a witness when they take the

12 stand.

13 So 1 think between the bath of them, I think

14 the court is tilting to one way or another, my, my

15 position, Your Honor, is that no screen, becauseof

16 those reasons, and to have the support dog.

17 , Thank you.

18 THE COURT: Responseto that.

19 MS. VAN LANGEVELDE: To the screen, Your

20 Honor? In regard to the screen?

THE COURT Well Mr Pawluk is saying I dont

want to do anything but I sense, Judge, youre going to

23 • do something and soI think the better, the, the fairer

24 decision to the defendant is to allow Reagan to be with

25 her and not use the screen.
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1 MS. VAN LANGEVELDE: Well I think based on the

2 testimony by Ms. Burdick I, I disagree because I think

3 with the ADHD if the court were leaning to pick one over

4 the other I think with the ADHD I think the screen is

5 • more, would be more appropriate because it would focus

6 Vanessa more.

7 It -- and, and I didnt mention this in my

8 first argument, but People v Rose, which I cited in my

brief, did find that a, that the use of a screen did not

10 prejudice a defendant in a CSC first degree case. So I

11 do not think that the defendant would be prejudiced

12 because the defendant will, will be able to see.

13 And I apologize. I didnt realize the court

14 hadnt seen our screen yet.

15 THE COURT: Mm-hm.

16 MS. VAN LANGEVELDE: But the defendant can see

17 the victim. The victim just is not able to see him

18 because of the way that the window -- its like, its

19 more of a window type item.

20 THE COURT: How big is it? -

• MS. VAN LANGEVELDE: Oh --

MR. PAWLUK: Two by three.

MS. VAN LANGEVELDE: Im really bad at

24 dimensions. •

THE COURT: And where does it go. Right here?
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I MR. PAWLUK: Mm-hm.

2 MS. VAN LANGEVELDE: Yes.

3 MR. PAWLUK: Right down there.

4 THE COURT: So it would just kind of go right

5 in, in front of it?

6 MS. VAN LANGEVELDE: Correct. So if I --

MR. PAWLUK: On an angle.

8 THE COURT: Yeah.

9 - MS. VAN LANGEVELDE: If I can demonstrate,

Your Honor. If the screen were set up on the witness

11 stand?

12 • THE COURT: Yes.

13 MS. VAN LANGEVELDE: She would still have the

14 ability, if I were standing between my table and the

15 jury box there would be essentially, she would be able

16 to see me on this side of the table.

17 THE COURT: I thought she testified in the

18 termination case. -

19 • MR. PAWLUK: She did.

q
20 MS. VAN LANGEVELDE: She testified at the
21 jurisdictional trial.

22 • THE COURT: Yeah. In front of Judge Byerley?

23 • • MS. VAN LANGEVELDE: Correct.

24 THE COURT: And did he use a screen?

25 MS. VAN LANGEVELDE: I cannot recall, Your
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I Honor. I know at the prelim we used the screen.

2 THE COURT: Down with Judge Reincke?

3 MS. VAN LANGEVELDE: Yes.

4 MR. PAWLUK: I stipulated to that, Your Honor.

5 But I, I want to add with that, at that prelim

6 I -- she was to me a normal, 14 at the time, 14 year old

girl up there just talking away. And Im thinking, what

8 do I need a screen for?

Anyway, thats just my observations from the

10 prelim exam, -Your Honor.

11 , THE COURT: Well there is a difference between

12 a prelim, a, a preliminary exam and the jury trial. I

13 mean I, Im not going to stick with Mr. Pawluk with

14 agreeing to it downstairs because theres no jury and

15 the judge is going to be the decisive one and its a lot

16 different.

17 But you dont know if Judge Byerley used one

18 ornot?

19 MS. VAN LANGEVELDE: I cant remember, Your

20 Honor. I apologize.

21 -THE COURT: Was it a jury -- it, it was just

0
• bench.

23 MS. VAN LANGEVELDE: It was not a jury. It

24 was just a bench trial.

25 THE COURT: But again, if it was just a bench
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1 trial it really isnt analogous because the —- although

2 the defendant was present. Right?

3 MR. PAWLUK: Yes.

4 THE COURT: Was that before or after the

5 preliminary exam?

6 MS. VAN LANGEVELDE: It was before.

7 MR. PAWLUK: Before.

8 • MS. VAN LANGEVELDE: I was -- I dont believe

that our office actually, I cant remember if our office

10 was handling the case at the time. Because we-- I did

11 the jurisdiction trial but she did not testify at, at

12 the --

__ 13 THE COURT: Okay.

14 MS. VAN LANGEVELDE: -— juris, at the term --

15 Im sorry —— termination.

16 THE COURT: Well --

17 MR. PAWLUK: Judge, I dont know, what, what

18 prevents us I guess -- Im collecting my thought there.

19 What, what, what prevents us from allowing her to

20 • testify, lets say just with, just with the support dog?

21 If you, if you think that she is getting embarrassed or

22 is humiliated or, or whatever, we can call off the jury,

23 talk to herabout it, and then still set up the screen.

24 I mean why, why not?

25 MS. VAN LANGEVELDE: I disagree with that,
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1 Your Honor, ,based on Ms. Burdicks testimony. There is

2 the potential there for long—term trauma. And based on

3 Ms. Burdicks testimony I, I think the damage at that

4 point would be done.

5 THE COURT: Okay. I was at the third step in

6 the test which is: •

7 Has the trial court heard evidence

8 and determined if the method requested is

9 necessary to protect the welfare of the

10 witness.

11 , Again relying on People versus Rose.

12 And pursuant to the statute Im to look at the

13 age of the witness, which is 15, the nature of the

14 offense or the offenses. Were looking at a, a period

15 of abuse that spans . .

16 • MS. VAN LANGEVELDE: Approximately four years,

17 Your Honor.

18 THE COURT: Four years. Yeah, I know but I

19 want my, I have my little, my law.

20 , It spans four to five years. The witness has

21 requested this. Is that correct?

MS. VAN LANGEVELDE: Yes.

23 THE COURT: Did I -— I thought I heard that.

24 And I assume the witnesss family wants it also. And I

25 dont think her physical condition is relevant.
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1 Number four says:

2 • The trial court determined the witness

3 will be traumatized by the presence of the

4 defendant versus the courtroom generally.

5 Again, People versus Rose. And its important because

6 the case says specifically people are traumatized coming

7 to court. Its got to be, it needs to be more than

8 that.

Ms. Burdicks testimony I felt was, was

10 credible and in fact I thought she was very credible

11 because she didnt try really to over diagnose or

12 embellish for the court. She was honest with Mr. Pawluk

13 abOut the, there is no, she did not see post—traumatic

14 stress syndrome. She didnt come in and try to say

15 that. But she, was clear that she does feel that Vanessa

16 could have long-term emotional difficulties if shes

17 required to confront her father in the courtroom while
is testifying and that something would be beneficial.

19 As the court has mentioned —- so I think the,

20 the fourth step has been met. I do think the witness

21 will be traumatized by the presence of the defendant

0 22
versus just generally being in the courtroom.

23 And so that leads me to number five. The

24 court has several options listed in the statute.

25 I do believe that Reagan would qualify as a

fr~

-51—

Motion 3/21/14 51a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



1 support person, even though it uses the word person.

2 And of course any of us that are dog owners, dogs do

3 think they are people.

4 But I think that the, the intent of the,

5 statute is, is to allow somebody or something to be with

6 the witness in a comforting, supportive role. And

7 actually a dog, in terms of keeping the process coach

8 free, is better than a support person.

9 A support person would be able to squeeze

10 somebodys hand to tell them how to answer,

11 deliberately. A support person could indirectly be

12 nodding and moving and all of that stuff where Reagan is

13 just a happy little dog thats, you know, going to sit

- 14 • and be petted. And so thats what I would be inclined

15 , todo.

16 Unfortunately Ms. Burdick testified that the

17 victim, that Vanessa suffers from attention deficit

18 disorder and if the goal of the court is to offer some

19 protection -- and I dont want to use that word. But

20 its quarter to five on Friday and my brain isnt being

21 as quick -- to afford Vanessa protection or the ability

22 to testify in the least traumatic way while at the same

23 time making sure that we get as thoughtful and cohesive

24 of testimony as is possible from a 15 year old. I dont

25 think having Reagan up there would do that according to
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1 Ms. Burdick. She thinks shes actually be distracted by

2 the dog. And so Im left with the screen.

3 And I do think that the law is very clear that

4 • allowing the witness screen does not violate the

5 defendants constitutional rights and that in criminal

6 sexual conduct cases the courts have repeatedly held

7 that with the, record that the court has before it it is

8 appropriate to allow her to use a screen at the time

9 that she testifies.

10 So the screen is in and Reagan is out. Not

11 because I dont think Reagan could be used -- and thats

12 why I wanted to make the record clear. But actually

13 because the expert of the prosecution basically said,

14 dont have the dog. Shes going to be too distracted by

15 it. -

16 I alsb think, by the way, for future

17 reference, I think both would be a little much, to have

18 a screen and a dog. Thats, thats just letting you

• 1 19 know that that was one of my thoughts. But at any rate,

20 going with the screen.

21 Now any other pretrial issues I need to

22 address for you first, Ms. Prosecutor?

23 • MS. VAN LANGEVELDE: No. Your Honor, I have

24 our proposed Peoples trial statement, if I can

25 approach. I e-mailed it earlier to Mr. Pawluk and your
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1 law clerk. But I have the original. Im sorry. I

2 spilled water on it just now.

3 THE COURT: Thats all right.

4 And I know Mr. Pawluk indicated he filed his

5 with the clerk so Ill be getting, theyll bring that

6 down or Leo will get it.

MR. PAWLUK: Yes.

8 • THE COURT: Any, anything else?

9 (No audible response)

10 THE COURT: Mr. Pawluk, what else can I do for

11 you today. If anything.

12 MR. PAWLUK: Nothing, Your Honor. Thank you.

13 THE COURT: All right. Well then that

14 • concludes all of our pretrial motions. We are set to

15 pick the jury a week from Monday. Please be here by

16 quarter after eight. Okay?

17 • MR. PAWLUK: Okay, Judge.

18 MS. VAN LANGEVELDE: Thank you, Your Honor.

19 THE COURT: Great.

20 MR. PAWLtJK: Thank you.

- THE COURT: Thank you. Have a nice weekend

everybody.

23 MS. VAN LANGEVELDE: You too.

24 MR. PAWLUK: Thank you.

25 (At 4:57 p.m., proceedings concluded)
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1 Charlotte, Michigan

2 Monday, September 19, 2016 — 1:48 p.m.

3 THE COURT~: People of the state of Michigan versus

4 Ernesto Uribe, file 13-404-FC.

5 Ms. VanLangevelde is here on behalf of the People.

6 Mr. Pawluk is here for the defendant.

7 Wheres your client?

8 MR. PAWLUK: Judge, Ive had contact with him

9 earlier today. Hes not going to be here. I told him it

10 wasnt necessary for him to be here. And, the reason why, his

11 father passed away this Friday. So, he, hes focused on that.

12 And I, I mentioned to him, I says, well, Im going to go

13 forward and have this motion and he understood that. But,

14 hes not here for those reasons. And I told him that it was

15 up to him whether he wanted to be here to not because his

16 father lust passing.

17 THE COURT: Does he want us to set a new date?

18 MR. PAWLUK: No, no.

19 THE COURT: Well, my understanding of the law in

20 this area is that the defendant has a right to be present at

21 any critical stage of the process. Even if one argued this

22 was a critical stage since hes not lodged of his own free

23 will he can be here. If hes choosing not to be here of his

24 own free will and told his attorney he doesnt want to be

25 here, I think we can move —- go forward, but go ahead Ms.
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1 VanLangevelde and Ms. Morton both have funny looks on their

2~ faces.

3 MS. VANLANGEVELDE: I think its up to -- I actually

4 dont think its up to him, I think its up to Your Honor.

5 But, if youre willing to go forward I have no objection

6 because Ive got Dr. Guertin and everybody here ready to go.

7 THE COURT: Well, I, I mean -- go ahead Mr. --

8 MR. PAWLUK: Judge, I think its your discretion

9 after youre informed as to the -- under the circumstances,

10 its your discretion.

11 THE COURT: Well, he doesnt -— he under -— does he

12 want me -- does he want to be here. In other words, let me —-

13 let me phrase it this way, Mr. Pawluk, if his father just died

14 on Friday, todays Monday, I have no problem adjourning this

15 hearing. I would not want to be here if my father died on

16 Friday. So, if you think he would like to be here but,

17 obviously, because of his father passing, hes not, I will

18 reschedule it. If he said, look, Im okay with you going

19 forward, Im not going to be there, then Im happy to go

20 forward.

21 MR. PAWLUK: Thats exactly the substance of our

22 conversation because his father passed he had no concerns

23 about be here. He didnt have an issue going forward, Judge.

24 So we can proceed --

25 THE COURT: Okay, then I think Im going to -- but
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I Im going to go forward. I think -- I know that Mr. Pawluk

2 clearly explained to his client that he can get an adjournment

3 if he wanted one and, so, were going to move forward so that

4 we can get this case -— well, I think •getting the case moving

5 would be an oxymoron at this point, but at least we can start

6 moving forward at -— to some degree, right?

7 MS. VANLANGEVELDE: Yes, Your Honor.

8 MR. PAWLUK: Thats correct, Judge.

9 THE COURT: All right.

10 We are here today, and we are on the record based on

11 theDefendants motion to suppress the testimony of Dr.

12 Guertin.

13 Okay, hang on one second.

14 The -- this is not the note pad I had in my stuff.

15 Just a second. folks, I had a note pad that had cases written

16 on it, my notes written on it. She can go check that would be

17 great.

18 The Defendant filed a motion to suppress the

19 statement of Dr. Guertin. Specifically, I do have the written

20 statement from Dr. Guertin dated November 5, 2012, after he

21 interviewed the 13 year old victim which, I believe, we are

22 referring to as V.M.

• 23 MS. VANLANGEVELDE: V.G., Your Honor.

24 THE COURT: V.G.? Sorry, V.G.

25 MS. VANLANGEVELDE: Thank you.
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~ 1 THE COURT: What occurred in this case was that -—

2 thank you, Ms. Ykimoff.

3 The victim has alleged that she was subject to

4 sexual abuse for a period of approximately three to four years

5 between the ages of four and nine, I believe it was.

6 MS. VANLANGEVELDE: Five and nine.

7 • THE COURT: Five and nine?

8 Apparently, she was having some emotional problems.

9 She first talked to her girlfriend and disclosed to her

10 girlfriend, allegedly, that she had been sexually assaulted.

11 Her girlfriend convinced her to tell her mother. Her mother

12 reported to the police that when she confronted her -- not

13 confronted, but talked to her daughter about her emotional

14 issues that she was having at that time, she disclosed the

15 alleged sexual assault. That brought in the police. After

16 the police had an initial interview, they then scheduled an

17 interview with Detective —— is it Docel (phonetic spelling)?

18 • MS. VANLANGEVELDE: Dahike.

19 MR. PAWLUK: Dahlke.

20 THE COURT: Dahlke.

21 Who, upon -- after talking or interviewing her, then

22 set up an appointment for her to meet with Dr. Guertin. She

23 then met with Dr. Guertin, which resulted in Dr. Guertins

24 written report dated November 5, 2012.

25 Of course, the issue is whether or not the

6
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1 statements that were made by V.G. to Dr. Guertiri can come in

2 through an exception to the hearsay rule. I believe we all

3 agree that MRE 803(a) is not applicable. The child has to be

4 under the age of 13.

5 MR. PAWLUK: Ten.

6 MS. VANLANGEVELDE: Ten.

7 THE COURT: Or, under the age of ten, Im sorry.

8 The child is —— was 13. So, that eliminates that exception.

9 That leaves us with the exception of 803(4).

10 Go ahead, Mr. Pawluk.

11 MR. PAWLUK: Thank you, Your Honor.

12 I think that youve hit some of the main points

13 here, but I think its important to first highlight some of

14 the main facts dealing with this particular case. As I -- in

15 addition to my, my motion, as the Court had indicated, this is

16 a delayed reporting of over three to four years from the last

17 incident. And, the last incident, although its somewhat

18 confusing, its either when she was eight years old or when

19 • she was nine years old and I guess the facts are still unfold

20 to that particular point.

21 Officer Martinez was actually the first officer who

22 investigated the delayed report. And, its interesting to

23 know that after he had interviewed V.G.s mother, and also

24 V.G., there was no evidence that was secured by Mr. -- or

25 Officer Martinez. There was no injuries indicated. And, most
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1 importantly, Your Honor, that there was no SANE procedures

2 directed by Officer Martinez.

3 And, approximately two to three weeks later,

4 Detective Dahlkeconducted a forensic interview with V.G. and

5 the same thing, after the interview there was no directive by

6 Detective Dahike for her to engage SANE procedures. No

7 emergency, no treatment, no injuries, nothing of that sort

8 reported. Nothing of that sort indicated in the reports.

9 And, I attached -- whats interesting, I attached to my motion

10 the series of exchanges that Detective Dahlke had with CPS.

11 And, youll note that on page six of the CPS reports,

12 Detective Dahike indicates that she made the arrangements to

13 have V.G. interviewed by Dr. Guertin.

14 Now, thats important, Your Honor, because in the

• 15 Spangler case that Ive also, I think, provided a copy to the

16 Court, theres a series of elements that the Court needs to

17 look at to determine first whether this was statements that

18 were protected under the SANE protection cloud, meaning if it

19 was a legitimate SANE examination, various statements by the

20 alleged victim can arguably come in. But, in the Spangler

• 21 case, they give a variety of elements looking a the totality

22 of the circumstances and try to determine first whether it was

23 a legitimate SANE examination, or whether the statements were

24 testimonial in nature.

25 In one of the prime elements that Spangler looks at
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I is who, pretty much, initiated the —— who initiated the

• • 2 contact for the interview. And, clearly, it was Detective

3 Dahlke. And the other —- the other element that the Spangler

4 case looked at is —- what I think is, puts alot of weight to

5 case, is the time span between the alleged events and when the

6 examination took place.

7 Because youll notice in the cases that are

8 referenced in my motion, that the primary purpose of a SANE

9 examination is to care for emergency care. And, with most

10 cases, with most cases, what typically happens is that a SANE

11 examination is directed typically right after the alleged act

12 happens so theres typically DNA, theres typically injury,

13 • bruising, things of that sort that have to be taken care of

14 for emergency purposes and we dont have that to any degree in

15 this case. •

16 And, in retrospect in filing my motion, Your Honor,

17 I should have -- I should have attached the variety of medical

• • 18 reports stemming back when she was —- when V.G. was even ten

19 years old. And even those medical reports there was no

20 indication of injuries at all, especially to the genital area

21 of V.G.

22 • But, nevertheless, Your Honor, Im bringing -- Im

23 bringing up that Dahike was the instigator of the examination

24 because in Spangler the issue is, is whether the interview,

25 which I think is what happened here, is that the interview was
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1 for purposes of acquiring information, statements, things of

2 that sort that could be used against the defendant in a later

3 prosecution.

4 And, if I can get the Courts attention to my

5 paragraph 11 of my motion, its interesting what the Spangler

6 court states. And I have the quote. Where it starts out

7 with,

8 . . . must consider under the totality of the

9 circumstances the victims statements and

10 determent. Whether the circumstances objectively

11 indicate that the statements would be available for

12 use in delayed prosecution or that the primary

13 • purpose of the SANE is to establish past event

14 eventually relevant to a later prosecution. rather

• 15 than to meet an ongoing emergency.

16 There was no emergency clearly in this case. There

17 was no need for treatment clearly in this case. This is, this

18 • is a statement that was made four years —— three to four years

19 after the last incident.

20 Now, having said that, Your Honor, the -- the first

21 step here to to make sure, and I think that the Court has

22 determined that this was, not statements that are protected

23 under the SANE examination procedure, and it was not. So, to

24 have argument, and I dont know what the prosecutor --

25 prosecutions position is, because I never received a response
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I to my motion. But the, the issue is, is that because no

2 emergency --

• 3 THE COURT: You didnt get a copy hand-delivered to

4 you on Friday?

5 MR. PAWLUK: Im empty handed.

6 MS. VANLANGEVELDE: We havea proof of service from

7 Renee Bartlett who e-mailed it over to Mr. Pawluks office on

8 Friday. .

9 MR. PAWLUK: Well, I guess, I must have --

10 THE COURT: Well, has —— wait a minute, this has

11 come up -— this has come up recently. The reverse actually,

12 the prosecutor alleging -— but, you accept things by e-mail?

13 Is that correct? I just want to make sure because I —- ours

14 was received -- well, what time did we get ours?

• 15 . MS. YKIMOFF: It was e-mailed at 2:44 and we. got it

16 ——

17 THE COURT: On Friday. It was hand-delivered which

18 • is allowable under the court rule. It has to be hand—

19 delivered if youre doing it three days before the hearing.

20 MS. VANLANGEVELDE: Right.

21 MR. PAWLUK: Judge, with my staff this morning, they

22 never informed me that I got an e-mail.

23 THE COURT: Well, it either needs to be hand-

24 delivered or e-mailed —- you said yeah, I got it. It cant be

25 . just e—mailed because people want to e-mail, it.
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I MR. PAWLUK: Well --

2 THE COURT: Have you -- its important to you read

3 the response, Mr. Pawluk, because this is not -- I mean this

4 is a consequential motion and I have some questions based upon

5 the response filed by the prosecutor. I did not -- I did not

6 know that you didnt have it, so --

• 7 MR. PAWLUK: No.

8 THE COURT: -- that creates an issue for me. So,

9 the gravamen of the prosecutors response is that this really

10 focuseà on 803(4). That first of all, the interview with Dr.

11 Guertin was —- the, the statements were pursuant to an

12 interview and were focusing there on the reasonable necessity.

13 In other words, what the doctor -— when the doctor talked to

14 her, was it for diagnosis and treatment. If it meets the

15 • reasonable necessity prong, then you move to whether or not

16 the statement is trustworthy, which then we look at the

17 totality of the circumstances and the ten criteria outlined in

18 • —— is it —— , .

19 MS. VANLANGEVELDE: Weaver, yes, Your Honor.

20 THE COURT: Weaver. So, I, I, Im hesitant to go

21 forwardbecause I do think that Mr. Pawluk is at a strong

22 disadvantage because it -- number one, he would have known

• 23 that you were arguing --

24 MR. PAWLUK: Well, Judge, I anticipated that they

25 would be coming forward with that argument.
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I • THE COURT: Okay, if youre willing to go forward

2 without having their brief, I just want to make it very clear

3 that I would -- I would adjourn this, not very far out, but I

4 would want you to have tune to read it. I dont -- I don,t

5 want to create an issue on appeal here. Because, . the reality

6 is that each side should know what the other is saying. You

7 should have had it and been able to prepare your work. So, if

8 youre saying that youre prepared to go forward, Ill go

9 forward. I cant -- normally, I would say, well we can just

10 take a break and you could take a look at it and see if you

11 want to go forward, but at 2:30 I start, as does Ms. Morton,

12 we start Vet Court. So, I dont have a lot of time. Its

13 already five after two.

14 MR. PAWLUK: Judge, why dont we do this, let me

15 • continue with my motion, Il.l hear their response, and perhaps

16 at that time I can have it -— we can reschedule for rebuttal.

17 THE COURT: Okay.

18 Perfect. •

19 Thats fine with me.

20 MS. VANLANGEVELDE: And we have, I mean, we have Dr.

21 Guertin here, obviously, under subpoena, and, obviously, Dr.

22 Guertin (inaudible) is not free, and so we -- and we want to

23 take up as little time as we can, or that we have to, because

24 Dr. Guertin is very busy and has a lot of kids he needs to

25 take care of. So, ——
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• 1 THE COURT: Okay. . •

2 MS. VANLANGEVELDE: -- I dont know if theres any -

3 - if, if the Court has questions for Dr. Guertin or any

4 questions that I need to ask him to clarify my, my position,

5 Id like to do it today.

6 • THE COURT: I appreciate that.

7 Go ahead, Mr. Pawluk.

8 MR. PAWLUK: Thank you, Judge.

9 Well, let me, let me reflect here, that I think the

10 SANE determination is going to have a lot of weight here with

11 respect to the, the exception under 803 —-

12 THE COURT: Four?

13 MR. PAWLUK: Four, thank you, because there was no

14 emergency and there was no treatment. And I think that the

15 • Court needsto be very specific about 803(4) because it talks

16 to statements made in the course of medical treatment. And

17 thats really the purpose of 803(4) is that when someone heads

18 off the hospital, somebody heads off to the emergency room,

19 theyve got a broken leg or they get into a car accident,

• 20 whatever the öase might be, statements in relation to

21 treatment would be admissible under 803(4).

22 This, this is not a -- this is not an examination

23 for purposes of treatment. This is an —- this js an

24 interview. This is an interview that was set up by Detective

25 • Dahike. And having said that it falls outside of this •
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~ I exception. Now, if, for example, Dr. Guertin was running

2 emergency care and she went in because she had headaches or

3 whatever the case might be and she saw Dr. Guertin because of

4 a need for treatment, I wouldnt be standing here today

5 because 803(4) would be applicable. But this is not -- this

6 • is not an appointment, this is not an emergency or treatment

7 • that was presented by the victim, this was instigated and

8 followed through by Detective Dahlke. So, with 403 -- 803(4),

9 its not applicable, Your Honor, because its not based on

10 treatment purposes. So, having said that, I think that the

11 SANE interview examination, 803(4) pretty much work hand-in--

12 hand that it excludes the testimony of V.G. through Dr.

13 • Guertin because its clearly hearsay.

14 Now, having said that, there is, and Im relying on

iS People v Nays, in my, in my motion, Your Honor, is that there

16 was no, according to Dr. Guertins interview with V.G., there

17 was no objectionable findings of injury, no tearing.

18 Actually, according to Dr. Guertin, she had a normal

19 . examination. And, if you look at his report, what he says and

20 • how he says it through his rhetoric, says that she clearly in

21 detailed fashion, told me what, what happened with respect to

22 the assault.

23 Now, if you look at People v Mays, its almost

24 similar in facts because the examination in Mays, the doctor

25 had no objection -- objectionable evidence of any kind of
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1 injury, any kind of,assault. Sort of like whats happening

2 here. Dr. Guertin had no evidence whatsoever of any kind of

• 3 • injury demonstrated when the assault occurred.

4 Now, having said that, the only benefit of Dr.

5 Guertin testifying is for his position to bolster or perhaps,

6 you know, even by implication, say that V.G.s statements to

7 him are critical. In other words, statement to the truth of

8 what she was telling him. And he cant do that. So, that

9 being the case, histestimony cant be presented, becausethe

10 only thing he can testify about is the veracity of •V.G.

11 Now he had objectionable information that she wa.s

12 injured, tearing, some kind of bruising, that that puts a

13 different position on it. But she had a normal physical

• 14 examination. And if you look at People v Mays, Your Honor,

• 15 that I •reference in my br•ief, I also provided a copy to the

16 Court, the Court of Appeals indicated that, yes, the doctors

17 testimony should have been suppressed. And thats exactly -—

18 thats exactly the position we have here. We have Dr. Guertin

19 whos a -- is a fabulous pediatrician, but his testimony is

20 limited. And its only limited to the veracity of V.G.

21 becausetheres no evidence with the examination that there

22 was an assault, a sexual assault that gives the premise that

23 his -— his testimony.

• • 24 So, having said that, Your Honor, I dont think it

25 qualifies under 803(4). Certainly not under 803(a). And, if

16
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1 he —— if he does testify, obviously, her statements, V.G.s

2 statements to Dr. Guertin, its my position that its hearsay

3 without exception. Having said that, it is hearsay, and with

4 that exclusion, then, again, the only thing that he could

• 5 reference, I have to repeat myself, the only thing that he can

6 then reference is statements and his, I guess, words or his

7 comments as to her veracity. And, according to People v Mays,

8 that cant be allowed and thats the reason for the

9 • suppression of Dr. Guertins motion.

10 THE COURT: I just have a question. You -- its not

11 before the Court right this moment, •but I just want to make

12 sure I heard you right, are you saying that V.G. had regular

13 examinations between the time she was ten and the examination

14 • by Dr. Guertin?

• 15 • MR. PAWLUK: •Yes. She had -- shes had medical,

16 physical exams, the -- it was 2009, by Sparrow Hospital Family

17 • Services, 2009 through the age of 13, plus.

18 MS. VANLANGEVELDE: But the question is

19 gynecological.

20 THE COURT: Right. That what -- I was going ask

21 that next, thank you, Ms. VanLangevelde. And what kind of

22 exams were they, Mr. Pawluk?

23 MR. PAWLUK: Well, Judge, Dr. Ludenbiel was her

24 primary physician.

25 THE COURT:, Okay.
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1 MR. PAWLUK: I should have -- I should have brought

2 the medical reports --

3 THE COURT: Thats okay.

4 MR. PAWLUK: -- but in his reports youll see a

5 checklist, a checklist of a variety of --

6 THE COURT: Okay.

7 MR. PAWLUK: -- body parts and she would see him

8 primarily for migraines, now she is on Ritalin. She saw him

9 for migraines and they would change the dose of Ritalin and

10 give her some other medications and the area of the cheOklist

11 would check off those relevant areas. There is a category for

12 genital Observations. Not checked off. It makes sense to me,

13 that the areas that were of issue with Dr. Lukenbiel would be

14 the areas that he checked off on the examination form that he

15 found to be questionable or relevant or, or important to~his

16 examination.

17 THE COURT: All right.

18 MR. PAWLUK: To answer your question, Judge, yes,

19 she had physical exams beginning, I could tell you exactly by

20 memory, 2004, she had three visits in 2004, and then from 2004

21 I have no medical on her until 2009. So, I have no physical

22 examinations between the ages of five, six, seven, eight and

23 nine. And it starts at ten.

24 THE COURT: Okay.

25 • In lieu of your oral argument at this point, because
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1 were obviously going to have to come back, do you want to

2 . bring Dr. Guertin to the stand?

3 • MS. VANLANGEVELDE: Sure, Your Honor.

4 Thank you.

5 • DR. STEVEN RODERICK GUERTIN

6 THE COURT: Good afternoon, doctor.

7 DR. GUERTIN: Good afternoon.

8 THE COURT: Raise your right hand. Do you swear to

9 • tell the truth, the, whole truth, and nothing but the truth, so

10 help you God?

11 DR. GUERTIN: I do.

12 (At 2:14 pm. - Dr. Steven Roderick Guertin is sworn

13 by the Court and testifies as follows)

14 • THE COURT: Have a seat please.

• 15 • Please state your full name for the record.

16 THE WITNESS: Steven Roderick Guertin. G-u—e-r-t-i-

17 n, M.D.

18 THE COURT: All right.

19 • For purposes of the record, do we have a stipulation

20 that Dr. Guertin has been qualified as an expert in numerous,

21 numerous courts throughout the state of Michiganas it deals

22 with sexual abuse, sexual assault ——

23 MS. VANLANGEVELDE: Absolutely.

24 • MR. PAWLUK: Except for the exception that doctor,

25 youre not a psychiatrist, is that correct?
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1 • THE WITNESS: Thats correct.

2 THE COURT: Right.

3 Physical.

4 MR. PAWLUK: Or, or a psychologist.

5 THE COURT: And Im not asking you to waive this for

6 purposes of -- if I rule that Dr. Guertin can testify at

7 trial, if you want Ms. VanLangevelde, you know, to go through

8 the CV and go through his -- but for purposes of today --

9 MR. PAWLUK: Yes.

10 THE COURT: -- I used Dr. Guertin on cases when I

11 was in private practice. Ive already qualified him at least

12 once in this courtroom, Im pretty sure, if not more than

13 that. So, all right. Just so we know what were dealing with

14 as we start out.

15 • Go ahead, Ms. VanLangeveide.

16 MS. VANLANGEVELDE: Thank you.

17 DIRECT EXAMINATION

18 BY MS. VANLANGEVELDE:

19 Q. Dr. Guertin, obviously you had an opportunity to get a medical

20 history and met with V.G. back in 2012, correct?

21 A. Yes.

22 Q. I wanted to, I guess, first of all, youre not a SANE,

23 correct?

24 A. No, Im not a sexual assault nurse examinator.

25 Q. No.
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I You are a pediatric specialist, correct?

2 A. Yes, although it do work with the sexual assault nurse

3 exaininators andwe have protocol in place and i1~has to do

4 with whether or not an examination is acute or whether or not

5 an examination is remote.

6 Q. In this particular case with V.G. would it have been necessary

7 for her to see a SANE?

8 A. No, because SANEs -- the, the purpose that they perform, which

9 is diagnosis, and/or treatment, includes and is best or most

10 effective in the first three days. Usually even the first 24

11 hours because of DNA recovery and looking for superficial

12 injuries that disappear very quickly. This was well outside a

13 timeframe when a sexual assault nurse examiner or a rape kit

14 would have been very relevant.

15 Q. Despite them not -- her not being seen by a SANE, she was

16 referred to you. Is that, I guess, a normal practice for a

17 child of alleged sexual assault to be referred to you and not

18 aSANE?

19 A. Yes, in fact, even SANE does it. So, if the child arrives and

20 its been more than three days, our current protocol is that

• 21 SANE can refer them, and most of the time does, in fact its

22 preferred, come to our office for an evaluation.

23 Q. And why would it be on a delayed report even if its after

24 those three days, why do they refer them to you?

.25 A. Because of thepotential for the diagnosis and necessary
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I treatment of sexual abuse or physical abuse or neglect. So,

2 the diagnosis, sexual abuse, child abuse, is a medical

3 diagnosis. The evaluation is a medical one and you can make

4 that assessment either acutely or remotely.

5 Q. And in this particular case was this acute or remote?

6 A. This was remote. She was 13 years old. Shehad alleged that

7 the last episode of something that had happened to her was

8 when she was nine. Thats pretty remote.

9 Q. Despite it being remote, is it still necessary for treatment

10 for a child to be referred to you?

11 A. Yes. Actually the diagnostic process ultimately dictates what

12 treatments are necessary. There may be more or less

13 • treatment. Usually, the first part of treatment is making

14 • certain that the child is protected. Second part of treatment

15 , is making certain that you do the proper diagnostic tests

16 which most of the time is based on what she says. Third part

17 of treatment is to respond to those diagnostic tests. Fourth

18 part of treatment is to make certain that the process of

19 psychological help is being done. So, at least its been

20 initiated. So, all of that goes to treatment.

21 Q. Now, can you explain, in this particular case, why treatment

22 was necessary for V.G. from you?

23 A. Yes. So, what was necessary for me was an assessment to see

24 whether or not treatment was necessary. As it turns out,

25 treatment was. But, the reason for it was that she had given
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1 a very clear history of being sexually molested over a period

2 of several years by a person who is a member of her own

3 household.

4 Q. And why is it important for you to get that history?

5 A. Because in a remote examination, and/or depending on what

6 • • happened to her, the likelihood of there being physical

7 findings would be quite remote. But that doesnt preclude a

8 diagnosis based on history. So, anytime a patient who can

9 talk to you comes into your office with a complaint, the first

10 thing you do is you talk about it. And, by talking about it

11 often times you establish a diagnosiè.

12 • In the case of sexual abuse, its common that the only element

13 that you end up with in terms of establishing the diagnosis is

14 the history. If you look at the American Academy of

IS Pediatrics guidelines regarding child abuse, specifically,

• 16 sexual abuse, .they indicate that the history is the most

17 important element because, of the likelihood of there being a

18 • negative examination.

19 Q. So, after. you, I guess, got your history from V.G., did it

20 become necessary for you to progress into something more than

21 just the history.

22 A. Right, there were two, two parts of it actually. One part is

23 she had described a sexual act that could potentially have

24 caused her to have sexually transmitted infection. Many of

25 the sexually transmitted infections can actually be silent,

• 23
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1 but they can still be conferred to other people and they can

2 still result in sterility of the patient. And, so, it would

3 be important based on what was said, as a part of the

4 diagnostic as well as therapeutic process, to get -- to get

S the proper lab test to see if she actually had sexual

6 transmitted infection.

7 The other elements of treatment as I indicated to you before,

8 again, based on what she said, was to make certain that a

9 person who potentially had harmed her in the past, and could

10 have access to her, either presently or in the future, was not

11 , there. So that she has protection.

12 Secondly, given the fact that what she described was sodomy,

13 recurrent sodomy over a period of years, at a time when she

14 was really young, by someone incredibly familiar to her, it

15 was important to establish whether or not psychological

16 counseling was being arranged.

17 Third, it was important to know who this person was if she did

18 have —— turned out to have had sexuallytransmitted infection,

19 • then from a public health point of view, you have the

20 potential, at least, to look at other sexual contacts and for

21 their sakes see if they have disease and, ultimately, even

22, treat it. •

23 So, the whole thing is medical. Number one its a medical

24 diagnosis. Number two, its a medical process. Number three,

25 • the medical process entails both obtaining a history and doing
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1 an examination and, ultimately, potentially even doing lab

2 studies, which in this case were done. Third, the medical

3 process anticipates, and then ultimately requires, that you

4 establish whether or not proper therapy is occurring. In this

5 particular case, she didnt have to be treated for venereal

• 6 disease, but she might have. In this particular case, she was

7 protected. The guy wasnt living in the same household. In

8 this particular case they were arranging psychological

9 counseling. All of those elements have to do with treatment.

10 , Theyre all part of treatment. And theyre all part of

11 • treating a medical entity which is sexual abuse. And the way

12 to establish that in this particular case, is through history.

13 History is part of a medical process. An —- a process of

14 making a diagnosis.

15 Q. Now, and I want to go through, and you did conduct a full

16 physical with, you know, gynecological, you know, looked at

17 her vagina, you looked at her anus —-

18 A. I examined her in her genital area, right.

19 Q. Yes. •

20 And, obviously, you did that. Why?

21 A. I did that because its part of the diagnostic process. I

22 also did it because she had indicated that shed been

23 • molested. Now, as it turns out, she also had indicated that

24 she had had volitional penile/vaginal intercourse. There was

25 a superficial notch on her hymen, which could be a healing
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1 injury. That would not, have been from the person that she

2 accused of molesting her. There, what we were most interested

3 in was her anus and obtaining specimens from her anus to make

4 sure that she didnt have sexually transmitted infection.

5 Q. Now, I know that this -- V.G. was originally referred to you

6 through the police department. Can you tell us what actual

7 information you received before you saw V.G.?

8 A. Yeah, we dont get any information other than whether or not

9 the referral is for neglect, physical abuse, sexual abuse, or

10 some combination of the above. And its a single word, or

11 they just circle a thing on the intake record.

12 If materials even had come with her, and none did, they would

13 be put to the side. Were not there to -— its not a —- were

14 not policemen. We dont do forensic interviews. We dont do

15 —- its not like that.. It about whether or not this child, in

16 this particular case, was sexually abused. And that is a

17 medical diagnosis. Theres probably a crime that has some

18 label, but I wasnt there to prove a crime. I was there to

19 make a determination about sexual abuse and treatment.

20 Q. And a medical diagnosis actually is child abuse or child

21 • sexual assault, is that correct, doctor?

22 A. Child abuse and sexual abuse, yes.

23 Q. Okay. •

24 I want to make sure that I get that correct.

25 Now, just because you did not find a tear to the anus or, you
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1 know, I guess an injury of the anus, does that necessarily

2 mean that Vanessa, was not anally raped?

3 A. No, not at all.

4 Q. Or V.G.

5 A. In fact, years out like this you wouldnt actually expect to

6 see a scar or an injury. Its an incredibly vascular area.

7 • It heals pretty fast. Usually within one to two years, even

8 if a scar was there, its fully remodeled. So, no. The ——

9 you do the physical exam because you should and you must. If

10 there are injuries there that must be addressed you have to

11 address them. You do the diagnostic process which includes

12 specimens to look for venereal disease because based on her

13 history you must. The absence of scarring or the absence of

14 an injury to her sphincter or the absence of overt sexually

15 transmitted disease to her anal area doesnt mean that she

16 wasnt sodomized. In fact, you wouldnt expect any of those

17 things looking four years out, but you still, have to look.

18 Q. Right. And you did, obviously.

19 A. Yes.

20 MS. VANLANGEVELDE: Just a moment, Your Honor.

21 • All right.

22 Thank you so much, doctor.

23 I dont have any other questions at this time, Your

24 Honor.

25 THE COURT: Mr. Fawluk.
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1 MR. PAWLUK: Thank you, Your Honor.

2 CROSS EXAMINATION

3 BY MR. PAWLUK:

4 Q. Dr. Guertin, good afternoon, sir.

5 A. Yep.

6 Q. Did you have opportunity to review or read any of V.G.s prior

7 statements that shes made under oath with various courts

8 involved in this case?

9 A. No, not at all. And, again, if we had been provided with

10 these materials they would have gone to the side.

11 Q. Okay.

12 And you didnt have any opportunity to look at her prior

13 methcal records at the time of your interview. Is that

14 correct?

15 A. • Thats correct. ,

16 Q. And its also true that with her physical examination from I

17 gather from your, your interview, is that she had a normal

18 • examination. Is that correct?

19 A. She had a superficial notch which can be seen normally, it can

20 also be the result of sexual trauma. But you have to call it

21 normal. • •

22 Q. It can be related to a sexual trauma, but it also can be

23 related to some other cause. Is that correct?

24 A. It, it, a superficial notch can be seen normally, and so

25 thats why we called this normal.
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1 Q. Okay.

2 • And, any other reports -- any other reports were given to you

3 with respect to this interview?

4 A. , No.

5 Q. Now, you indicated -- you indicated on direct that one of the

6 purposes of going into the medical diagnosis is to also ensure

7 protection, correct?

8 A. To ascertain protection.

9 Q. Ascertain protection.

10 And, obviously through your interview, you know that Detective

11 • Dahlke was involved with this particular investigation,

12 correct?

13 A. I knew that the police were involved and I think I asked about

14 Childrens Protective Services as well.

15 Q. Right. •

16 So, you knew that Child Protective Services were involved, you

17 knew that Detective Dahlke were, were involved, but you found

18 it upon yourself that you still had to look to see if there

19 , was protection?

20 A. Yes, absolutely. You have to know whether or not ——

21 Q. Are you talking protection -— are you talking about protectiOn

22 against the perpetrator, or protection for purposes of her

23 being engaged with other sexual activity?

24 A. No.

25 It has to do with the perpetrator. So, what needs to be
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I established in terms of that element of therapy is whether or

2 • not that perpetrator is still in the household.

3 Q. And, doctor, that information -— were you able to obtain that

4 information either through CPS or Detective Dahike?

5 A. No, I ask either the patient or her mother.

6 Q. Well, but the information, whether she was protected or not,

7 could have been obtained from CPS or Detective Dahike.

8 Apparently, apparently, you had contact with Detective Dahike

9 because youre addressing a letter -— youre interviewing her.

10 A. No, the referral was from her.

11 • MS. VANLANGEVELDE: Your Honor, Im going to object

12 because he shouldnt let —-

13 A. I actually didnt speak to her at all.

• 14 Q. But you got the referral from her?

15 . A. Yeah. • .

16 Q. Okay.

17 Now, Dr. Guertin, you testified that V.G. gave you a clear

18 history. And, I find it interesting how you use the word

19 clear. Almost as though youre trying to put an opinion in

20 that she was, I guess, theres veracity or how she explained

21 this -— these incidences to you were correct or reliable. I

22 mean, shes just giving you a history.

23 A. Right, but she gave me the history --

24 Q. And you indicate that somehow its -—

25 THE COURT: Let him, let him finish.
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1 A. She gave me a history with the kind of detail that, to me, is

2 clear. If a girl says that she has to be bent over stuff

3 while somebody is putting his penis in her butt, or that she

4 had to be laying down on her belly while he puts his penis in

5 her butt, that seems pretty clear. It doesnt say that she

6 was telling the truth, it just says that she gave a pretty

7 clear history of being sodoinized.

8 Q. Well, Im not sure if she, you know, when you say she gave you

9 a clear history shes —- according to your interview, shes

10 responding to your variety of questions, with single answers.

11 Yes, no answers.

12 A. She says, yes, he put his penis in my butt. It went up my

13 butt. I would be bent over something or Id be laying down on

14 my stomach usually.

15 Q. A lot of single response words though. Youd .have to -- youd

16 have to agree in your response here, Dr. Guertin. Would you

17 agree with that?

18 • A. She is responding certainly to questions that I have asked

19 her. But, boy, that is a pretty clear response. And it is a

20 level of detail that I think creates clarity around the

21 events. Again, Im not for a moment suggesting or saying that

22 shes telling the truth. But she did give a very clear

23 history of physical elements that would certainly support the

24 fact that she is alleging to have been sodomized.

25 , MR. PAWLUK: My issue, Dr. Guertin, is that you
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I • really dont know what is a clear history.

2 • MS. VANLANGEVELDE: Your Honor -- •

3 MR. PAWLUK: I mean she could give you a --

4 MS. VANLANGEVELDE: Objection. He cant --

5 THE COURT: Okay. Go ahead.

6 , MS. VANLANGEVELDE: Hes answered the question.

7 • Asked and answered. Dr. Guertins explained why he says --

8 uses the term.

9 • THE COURT: Well, I dont know -- let him -- let him

10 finish his question first and then I may agree with you. But

II • I didnt hear the whole question either.

12 BY MR. PAWLUK:

13 , Q. Its, its, its your opinion, doctor, because how she

14 answered your questions, in your opinion, it was a clear

15 history.. • .

16 A. In--

17 Q. I mean, you dont know -- you dont know what her history is

18 to be able to determine whether its clear or not.

19 A. Oh, I just told you though, why I think it was clear. I think

20 , it was clear because there was detail in it. That certainly

21 goes along with a history of having been sodomized. In fact,

22 the details about the physical act itself, about being draped

23 over something, or about being on your belly, that kind of

24 clarity is what you look for if somebodys giving you a

25 history of being sodomized.
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1 Q. And if I were to present to you V.G.s statements of what

2 . occurred under sworn testimony that contradicts her cured

3 history ,that she provide to you, then you would hold that in

4 question, would you not?

5 MS. VANLANGEVELDE: Your Honor, objection. I mean,

6 hes already testified. He doesnt know. All were here to

7 determine today is about Dr. Guertins interview with Vanessa

8 that Dr. Guertin did.

9 • THE COURT: I think in terms of if you have

10 testimony from V.G. that would best come in if I allow Dr.

11 Guertin to testify to —- I think it would impeach his

12 testimony if she had said something different because now you

13 have two different statements, but I dont think today is the

14 time for it. •

15 • MS. VANLANGEVELDE: Thank you.

16 BY MR. PAWLUK:

17 Q. Okay.

18 Just to clarify -- just to clarify, Dr. Guertin, you didnt

19 have a chance to review prior medical reports, true?

20 A. No.

21 Q. And, her physical exam was normal?

22 A. You have to call it normal, it -— yes. Yes.

23 Q. Okay.

24 And, the basis of your, I guess, your information is by what

25 V.G. told you about the alleged acts.
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~ 1 A. Its the history that she provided which is part of the

2 medical diagnostic process, yes.

3 Q. She didnt come to you for treatment, is that correct? She,

4 she ,was referred to you through Detective Dahlke.

5 A. She was referred —- referred from the police because there. was

6 concern that she might have been sexually molested.

7 MR. PAWLUK: Thats all I have, Judge.

8 THE COURT: What type of psychological treatment

9 then was she getting?

10 THE WITNESS: At the time, all that I established

11 was that they were already in the process of arranging

12 psychological treatment. Or, I think. Now, let me see. And,

13 if not, I would have said it wasnt being provided, so, here,

14 she has not yet seen the psychologist regarding the events

15 tha.t she described. • So this is a clear statement. Now,.what

16 I should have said, frankly, is, and it must occur.

17 THE COURT: Right, but is that --

18 . • THE WITNESS: But you have to establish whether or

19 not it is occurring.

20 THE COURT: So she wasnt seeing you for treatment,

21 she was seeing you for diagnosis?

22 THE WITNESS: And potentially treatment, remember,

23 what if any of the those tests --

24 THE COURT: Right,.

25 THE WITNESS: -— that we did for, for, for venereal
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• ~ 1 disease --

2 THE COURT: Right.

3 THE WITNESS: -— turned out to be positive. Well,

4 she would -— we would have to treat her.

5 THE COURT: Well, let me ask you this, have you ever

• 6 had a situation where the police have referred someone to you

7 and youve determined that you dont know if it was sexual

8 abuse?

9 THE WITNESS: I would say about 30% of my referrals,

10 I dont think it was sexual abuse.

11 THE COURT: So you interview them, just as youd

12 interviewed V.J. -- V.G.?

13 THE WITNESS: Everybody the same, yes.

14 THE COURT: And then, based on how they describe it

• 15 to you, you think it -- Im trying to. understand if you.re

16 assessing the credibility of whether or not —- whether or not

17 you believe her. If you didnt believe her then you may have

18 . found that she wasnt sexually abused because there was no

19 physical evidence because of the length of time between the

20 alleged. assault and the -—

21 THE WITNESS: The, the issue with the physical

22 evidence is usually actually not an issue because most of the

23 time, honestly, there isnt any unless youre seeing someone

24 in the first few days. So, the fact that there isnt any

25 physical evidence doesnt almost mean much of anything unless
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1 you give a history of repeated episodes of penile/vaginal

2 intercourse starting at age five lasting through age nine.

3 Then the absence would mean something. But, but in this

4 circumstance with what she alleged, the absence of physical

5 findings doesnt really mean much of anything.

6 When I have concluded that kids, in my opinion,

7 probably havent been abused, its been when the child seems

8 to clearly have been put up to it. ,When theres just this

9 real litany of events that they spew out without any sort of

10 reaction to what their doing. When there are gross

11 inconsistencies. When it seems clear that their always

12 bouncing to some adult in the room whos agenda it probably

13 is. And, when they are of an age and of an intelligence to be

14 able to give detail and not will not, but cannot. Or, if they

15 . simply dont indicate that they were abused, no matter what —-

16 who was making the referral. The child just says no. And,

17 and, so, and about a third of the time for me, often times it

18 will be, youknow, the grandmas upset because the childs

19 masturbating and catches her, or in other, the kids are off

20 playing with each other in, in the bedroom, and so somebody

21 must have abused them. Twenty-five people have gotten them to

22 finally say something, at the end of some process. So, I

23 mean, just, honestly, about a third of the cases that I see

24 are like that. And I just figure, theres not much here.

25 THE COURT: Right.
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1 Did you talk to her at all about —- in your report,

2 • it seems to indicate that she became sexually active about a

3 year before you first saw her.

4 THE WITNESS: Right. She had had at least one

5 , episode of volitional sexual intercourse around age 12.

6 THE COURT: But she didnt say anything more about

7 it, or—-

8 THE WITNESS: Well --

9 THE COURT: I read your report. It just was kind of

10 an in passing. I just wondered if it was -—

11 THE WITNESS: Yeah. The only thing that I

12 established was that after that shes had regular predictable

13 menstrual periods. I didnt ask about protection.

14 • One of the —— one of the motivations also for

15 . testing for venereal disease is that history of, of volitional

16 sexual intercourse. But, she also gave me a history of

17 sodomy. I mean you have to test for it.

18 THE COURT: • Right, right.

19 Ms. VanLangevelde.

20 MS. VANLANGEVELDE: I do have a follow-up.

21 . • REDIRECT EXAMINATION

22 BY MS. VANLANGEVELDE:

23 Q. So, Dr. Guertin, in those cases where -- those 30% cases, is a

24 physical exam done?

25 A. Absolutely. Yeah. And, sometimes, I mean always. There are
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1 rare circumstanceswhere it just -- theres not even a history

2 of it, the child doesnt say anything happened, and then

3 youre not going to assault a child to do an exam when they

4 have already made it plain that nothing has happened. I mean

5 ——

6 Q. Thats what I was getting -- so when a child says nothing

7 . happened, you don,t do an exam.

8 A. I still usually do the exam. I mean, I do, because you still

9 what if you find something. Children will say some things.

10 • • People are very selective about what they decide to tell you.

II Sometimes based on shame, sometimes -- and its just amazing.

12 So you still should do the exam. What if you find something

13 that plainly indicates .way more than what they said happened.

14 So, yes, I still do the exam. I will not assault a child. So

15 . . if the child, has said nothing happened, by the way, even if

16 they said something happened, we dont assault them, but well

17 make a different effort to do the exam in that circumstance.

18 , Q. So, it —— I mean, it starts off with a history and goes from

19 there? Thats the way --

20 A. Every time you come to the doctor it starts out with history

21 and it goes from there. So the doctors going to obtain a

22 history, hes going to do an examination. And then he may or

23 may not do laboratory studies that he feels are necessary

24 based on either one of those elements.

25 Q. Thats all for medical treatment?

38

Motion 9/19/16  93a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



I A. That what a medical diagnostic process and/or treatment is.

2 , THE COURT: You cant testify that she was sexual

3 assaulted, correct?

4 THE WITNESS: I cant say that she was sexually

5 assaulted.

6 THE COURT: Right.

7 THE WITNESS: I cant absolutely that she was

8 telling the truth.

9 THE COURT: Right.

10 • THE WITNESS: I can say what she said.

11 , THE COURT: Right.

12 Okay.

13 RE-CROSS EXAMINATION

14 BY MR. PAWLUK:

15 Q. Dr. Guertin, the question he.re is whether you diagnosed her

16 with some kind of ailment. I, I believe you said earlier ~n

17 direct that its a medical diagnosis that she is sexually

18 abused. • •

19 A. Right.

20 Q. Is that your opinion that she -— your diagnosis was that she

21 was sexually abused?

22 A. My opinion, based on the history that she gave, is that she

23 was sexually abused.

24 Q. Okay.

25 Becausetheres nothing with the physical examination that
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1 could lead you to form the opinion that she was sexually

2 abused, correct?

3 A. If you did a random physical examination that was like hers,

4 it, it would be -— its normal. Normal either means something

5 happened or it didnt. Normals normal.

6 Q. So, fair to say, fair to say, that your opinion that she was -

7 -your diagnosis that she was sexually abused rests solely on

8 her history that she gave to you?

9 A. Yes. In, inmost cases of sexual abuse that turns out to be

10 • the case.

11 MR. PAWLUK: Thats all I have, Your Honor.

12 THE COURT: One of the -- I think one of the

13 struggles here is that in, it seems like the majority of

14 cases, where the victim ends up talking to the doctor --

15 definitely if you read the case law that weve been talking

16 about today and the cases the prosecutor cited, theres

17 something that gets the child there. Like, it could be

18 theyre going to the bathroom a lot, it could be redness in

• 19 the pubic area, strong -- variety of things when you read the

20 , cases and then that generates going to see the doctor, which

21 then starts, as you said, you always have to start with a

22 history. You get the history and you do the physical exam.

23 In this case, it appears that the reason she came to see you

24 was because the detective wanted her to. Is that common?

25 When theres —- I mean, given the length of time between, you
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~ 1 know--

2 THE WITNESS: Absolutely, in fact, the things that

3 you just cited, most of the time have nothing to do with

4 sexual abuse.

5 THE COURT: Right, right. •

6 THE WITNESS: So, I mean, just frankly. So, the

7 commonest referral pattern for people who have clinics for

8 potential abuse --~ cases of potential abuse, is either from

9 Childrens Protective Services or through some agency of the

10 law. I, I would say only a third to a quarter of my cases

11 ,come from other doctors and, in fact, when families call,

12 because families do call, sometimes their lawyer wants them to

13 call because their lawyer just —- Im going to have to call

14 that back later its the hOspital, Ill just tell them.

15 . THE COURT: Were almost done. Sure, I appreciate

16 that.

17 , (At 2:44 p.m. — court recessed)

18 (At 2:44 p.m. - court resumed)

19 THE WITNESS: So, the majority actually, of cases,

20 come from some agency of the law or, Childrens Protective

21 Services or a foster care agencies or something like that.

22 Cases where parents call because they have an agenda because

23 its a simple complaint like you just described, we actually

24 .wont see those. Because, first of all, theyre not screened,

25 the likelihood ofthere being something is verylow. Often
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1 times theres a strong personal agenda or an agenda from a

2 , lawyer, he just wants it -- wants this done because theres a

3 , • custody fight and theyre going to introduce this stuff in

4 court. And then -- or, theres some personal agenda within

5 the household. You know, theyre, theyre after somebody or

6 something like that. So, unless theres some degree of

7 prescreening done, we actually dont see them. I mean, we

8 dont.

9 THE COURT: Okay.

10 THE WITNESS: Because the yield from that is so

11 incredibly low.

12 THE COURT: Right.

13 • All right.

14 Dr. Guertin you may step down.

15 . (At 2:45 p.m. — witness excused)

16 Thank you.

17 • And, youre free to leave too. I realize you have

18 things that you need to do.

19 • Im going to my meeting that Im now 15 minutes late

20 for, keeping everybody waiting. I need for Ms. VanLangevelde

21 and Mr. Pawluk to stay here and get a date from Ms. Cook when

22 we may continue this. But, you can go doctor.

23 (At 2:46 p.m. — proceedings concluded)

24

25
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. 1 Charlotte, Michigan

2 Friday, September 30, 2016 — At 8:41 a.m.

3 THE COURT: All righty, we are on the record of the

4 People of the State of Michigan versus Ernesto Uribe, file 13—

5 20404—FC.

6 Ms. Van Langevelde is here on behalf of the People.

7 Mr. Pawluk is here with the defendant.

8 Raise your right hand, sir. Do you swear to tell the

9 truth, the whole truth, and nothing but the truth, so help you

10 God?

11 THE DEFENDANT: Yes, maam.

12 (At 8:41 a.m., defendant sworn by the Court)

13 THE COURT: Okay, just so the record is clear, this

14 is the continuation of the Defendants motion to suppress the

15 statements made by the victim to Dr. Guertin. We were last

16 together on this motion back on September 19th, at which point

17 Dr. Guertin testified.

18 Two things happened why we didnt continue that.

19 First of all, it was not scheduled for the testimony. It was

20 scheduled, I believe, for an hour, total of an hour, and Dr.

21 Guertins testimony, of course, ate up most of that time. In

22 addition to that, Mr. Pawluk had not received the prosecutors

23 reply to the motion to suppress. Apparently, it was emailed

24 but it was not emailed to Mr. Pawluks current email. So, we

25 wouldnt have been able to continue anyway.
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• 1 The Court set that out to todays date. So, I gave

2 Mr. Pawluk -- what would that be?

3 MS. VAN LANGEVELDE: It was two weeks.

4 THE COURT: Two weeks. Two weeks, so that he could

5 review it and be prepared.

6 I would note Mr. Pawluk contacted my office and

7 wanted to move it out beyond this date so he could file, I

8 guess, a response to the reply. We need to keep this case

9 moving, and I felt two weeks -— giving the defense two weeks

10 was ample time, which he did submit a responsive pleading.

11 And Ms. Van Langevelde represented to the Court that,

12 when we left court on the 19th, that the prosecutors response

13 was sent to Mr. Pawluk.

14 So, that brings us to today.

15 So, Ms. Van Langevelde, to you. We -- we concluded

16 with Dr. Guertins testimony.

17 MS. VAN LANGEVELDE: Correct.

18 MR. PAWLUK: Well, Judge, my under -- before we go

19 forward -—

20 THE COURT: Sure.

21 MR. PAWLUK: -- my -- my understanding is the reason

22 we had rescheduled for today is to give me a rebuttal

23 opportunity.

24 THE COURT: Yeah.

25 MR. PAWLUK: Im not sure if shes just gonna close
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. 1 out her proofs, I take it.

2 THE COURT: Well, I -- I -- I assume -- I mean, Im

3 gonna give everybody whatever time they need. I mean, what Im

4 saying is when the motion was scheduled -- I dont know who got

5 the motion date, but we scheduled it for an hour because we

6 were never informed that there were gonna be expert witnesses

7 here. So, the Court had only allotted an hour to hear this.

8 know I had something that conflicted after that, so we couldnt

9 expand it to begin with. Secondly, I did not think it was fair

10 to continue the hearing once I learned that Mr. Pawluk never

11 received the responsive brief.

12 So, were, essentially, where we were when this

13 started. This is the evidentiary hearing on whether or not I

14 should suppress the statement.

15 Ms. Van Langevelde still has --

16 MR. PAWLUK: Okay.

17 THE COURT: -- the floor. And when shes done, then,

18 of course, you have your opportunity. And I will sit here

19 until Ive heard everything that everybody wants me to hear.

20 Ms. Van Langevelde.

21 MS. VAN LANGEVELDE: All right. Well, thank you.

22 Obviously, Your Honor, this is the defense motion to

23 suppress.

24 THE COURT: Um-hum.

25 MS. VAN LANGEVELDE: And its not just to re --
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. 1 suppress -- Ill take -- I guess Ill start with that. Its

2 not just to suppress the hearsay statements, which, obviously,

3 I have issue with, but his full motion is to -— to suppress Dr.

4 Guertin entirely. And I just dont think, first of all, that

5 there is any law to support that.

6 What —- based on Dr. Guer —- I tailored my brief to

7 the statements of Vanessa to Dr. Guertin, because thats really

8 the issue. Thats the issue that is -— is at hand here, is the

9 hearsay exception.

10 And in Mr. Pawluks brief -- which he filed his

11 motion. He got the hearing date. I thought it was important

12 that Dr. Guertin be here to explain why, first of all -- or,

13 what the process is, which he did, and why he does what he

14 does.

15 And, basically, his testimony —— and I —— I know the

16 Court heard it, so Im not gonna reiterate it all because you

17 have a memory and you have a transcript, but we -- he does it

18 for medical purposes. And just because it comes from the

19 police doesnt mdi —— doesnt mean that its not under the

20 hearsay exception of 803(4).

21 Now, as I stated in my brief and -- and I know the

22 Court has read these, and I know the Court has done her

23 homework, so Im not gonna read my brief to you. But theres

24 nowhere in there it says —- does it require an injury.

25 Basically, the —— the law behind 803(4) is that these
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. 1 are hearsay statements that are allowed because theyre

2 trustworthy, because people, when they go to the doctor,

3 generally tell the doctor the truth. And thats why theyre

4 trustworthy statements, and thats why we have the hearsay

5 exception in general.

6 But then we get in —- into, obviously, the case law

7 that we have, which is Mahone and the -- and the Meeboer case,

8 which the defense didnt mention, at all, in his original

9 brief. But the Meeboer case is really the case that talks

10 about the exception for medical treatment in cases like this,

11 where you have an expert witness whos coming in for child CSC

12 cases or child abuse cases and where you have child victims.

13 And what the Supreme Court of this state has,

14 basically, determined is that it gives a list of factors for

15 determining trustworthiness of a childs statement, because

16 thats why we have the hearsay exception, and it lists those

17 10. And nowhere in that 10 is an injury required. And I bring

18 that to the Courts attention because, in the defenses reply,

19 he talks about, well, there has to be an injury. First, you

20 have to find an injury. Injury is not one of the 10

21 requirements under the Meeboer factors.

22 And, basically, what were looking at is the Court

23 has to weigh these —- these factors based on the totality of

24 the circumstances, just kinda like the best interest -- I —— I

25 always think of it like the best interest factors in a family
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• 1 law case, as you weigh these factors as you go through the

2 facts of the case. And thats also why I thought it was

3 important that Dr. Guertin be here to testify about his

4 procedure, about what happened with V.G.

5 I went through the cases, obviously, in the Meeboer

6 case and -- that they analyzed and how the Court determined

7 that in my brief.

8 I also cited to the People versus Degner case, which

9 I know the Court is somewhat aware of because you handled the

10 fathers case, which was a plea, but next door we had the

11 hearing -- or, the trial with the stepmother with Judge Grant.

12 And I —- obviously, I was the attorney that tried that case,

13 and Dr. Guertin testified. And even though its an unpublished

14 case, I think its im —- I —— I think its very similar to what

15 we have here. We have teen-agers. We dont have little kids,

16 not four-year-olds, not three—year-olds, not five-year—olds.

17 We have a teen-age victim. You know, Dr. Guertin interviewed

18 the children shortly after they were, I think, seen by CPS and

19 law enforcement, which is what we have in this case. And Dr.

20 Guertin took a history. And then, based on the history, he

21 does the examination based on what he receives from the

22 children.

23 And thats exactly what he did in this case. He took

24 a history from Vanessa, and then based on -- or, V.G., Im

25 sorry. And based on that history, he does his examination.
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• 1 Now, he -- theres all this talk about, well, you

2 know, she had a treating physician. Yeah, she had a family

3 physician. And we have some of those. We dont have all of

4 them. We have some of those medical records that Mom got from

5 her family physician, that were related to urinary tract

6 infections. But as a parent and as a person who was, you know,

7 formerly a female child who went to the doctor, doctors dont

8 regularly perform, you know, vaginal exams of small, female

9 children. This is not part of what they do when they dont

10 know that the child is a sexual assault victim. They do annual

11 physicals. They will treat -- you know, Mom comes in and says

12 I think my child has a urinary tract infection, they do that

13 kind of thing, but theyre not looking at the anus and theyre

14 not looking at the vagina on a regular basis, on a female

15 child. Its just not what they do.

16 And so, Dr. Guertin, based on what he was told in the

17 history, he did do that.

18 And its important for the jury to understand,

19 because Vanessa is going to testify, that she was anally raped.

20 And the jury is going to wonder were there injuries, what did

21 Dr. Guertin see. He needs to be able to testify to that.

22 Thats an important fact for the jury to hear.

23 Now, I understand what hes gonna testify to is that

24 he —— it was normal. Hes gonna talk about like he talked

25 about at the last hearing that we have to call it normal even
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. 1 though I found some abnormalities. He needs to be able to

2 explain that to a jury and explain that just because something

3 is now normal at 13-years-old doesnt mean that she -- she

4 wasnt anally raped between the ages of five and nine. And our

5 jury needs to understand why.

6 All of this is —— is very important to un —- for —-

7 for expert testimony, for a jury to understand. And to exclude

8 that is just not allowed under the Rules of Evidence, and I

9 believe under the Meeboer -- Meeboer standards.

10 You know, I -- again, I dont want to reiterate my

11 brief, as far as —— you know, I went through each of the

12 standards of the —— that the Court lays out in Meeboer, and I

13 think I covered them fairly —— pretty —- pretty well.
14 So, if the Court has any other questions or any other

15 questions of the —— the cases that I cited to in my brief, Im

16 happy to answer them. But, like, I dont want to reiterate

17 because I know the Court can read. Thank you.

18 THE COURT: Mr. Pawluk.

19 MR. PAWLUK: Thank you, Your Honor.

20 I trust that the Court has received my reply to the

21 prosecution —- prosecutions response to my motion.

22 THE COURT: I did.

23 MR. PAWLUK: And I trust that the Court also received

24 Exhibit C, which is some of V.G.s medical reports.

25 I want to start out by saying, Your Honor, that what
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. 1 the prosecution is doing with 803(4) is a total distortion.

2 And we have to take a moment, and we have to look at, really,

3 what the principle is behind 803(4). And the prosecution did

4 touch on it. Its the trustworthiness of the statements that

5 are provided to a medical care provider. And the issue with

6 that is that theres a -- I guess a presumption of

7 trustworthiness that when someone goes to see a doctor to get

8 treatment, theyre going to disclose to the doctor the truth so

9 they get proper treatment. And thats actually language out of

10 the case law that the prosecution relies on.

11 Now, the difficult part here, Judge, is this: Is

12 that if there is no injury —— and that is important. If the

13 patient or the victim is not cognizant of the injury, then

14 theres no motive to tell the truth.

15 And if you look at —— if you look at the facts of

16 this case, there were no injuries. There was no initiative

17 that was conducted by V.G.. There was no initiative conducted

18 by V.G.s mother to seek treatment.

19 So, the fundamental element that really gives rise to

20 the exception under 803(4) is that there has to be an injury

21 associated with the victim or the patient in order to advance

22 the trustworthiness of what they say to a doctor.

23 I want to bring the Courts attention to our Exhibit

24 B, which is Dr. Guertins assessment that was authored on

25 November 5th.
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. 1 THE COURT: Oh, to -- to your original motion.

2 MR. PAWLUK: Yes, yes. I -- yes.

3 THE COURT: Okay. Put that over here. Got it.

4 MR. PAWLUK: Okay. And I dont think its been

5 disputed here, and I think even Dr. Guertin testified that V.G.

6 was referred to him from -- from Detective Dahike, which I -— I

7 want to, at this point, put like an emphasis on that.

8 Dr. Dahlke -- or, excuse me, Detective Dahike for

9 V.G. to see Dr. Guertin. And by that referral, I think that

10 Dr. Guertin holds as —- as an agent to Detective Dahike.

11 Now, I say that, Judge, because if -— if there was a

12 concern about injury, if there was a concern about

13 psychological abuse, or what -- any -- any category, I find it
14 interested (sic) how Detective Dahlke didnt refer V.G. to her

15 doctor. Just say, listen, go see your doctor, make sure youre

16 okay. But Detective Dahlke refers V.G. specifically,

17 specifically to Dr. Guertin at some later date, by the way.

18 So, the emergency or the need for immediate care is missing.

19 But nevertheless, Your Honor, I want to bring the

20 Courts attention now to the whole premise of no injury. You

21 look at paragraph two of our Exhibit B, which starts out with

22 Dr. Guertin asking V.G. why she knew she was there —— or, here.

23 She says, Yes, because bad things happened to me when I was

24 little.

25 Now, it would seem that if Dr. Guertins purpose here
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• 1 with the examination is to make sure shes okay with injuries

2 or treatment, whatever the case might be, he would -- he would

3 ask something definitely in the category of are you hurting

4 anywhere, are you -- are you -- do you have any pain, do you

5 have any scars, bruising. But, no. What happened here, Judge,

6 is that she immediately jumps into allegations. Immediately

7 jumps into allegations and has no bearing as to what might be

8 wrong with her physically.

9 Now, I want to also focus, Your Honor, on Dr.

10 Guertins testimony versus this written assessment. And I

11 think that I —— Im gonna tell you Miss Van Langevelde, she

12 always a —— shes a very seasoned attorney, shes -- shes a

13 very seasoned trial attorney. And I think that when I filed my

14 motion and opened up a few things to her eyes of whats

15 happening here, because whats happening here, Judge, is that

16 this assessment is the controlling evidence. This written

17 assessments controlling evidence. And when you look at it,

18 when you look under the assessment category, there is no

19 information, there is no statement as to medical diagnosis.

20 You look at the assessment again. Dr. Guertin does not provide

21 any kind of treatment.

22 Now, remember, Judge, were going back to the

23 substance of 803(4): Statements made for purposes of treatment

24 or for medical diagnosis in connection with treatment.

25 And nowhere in the assessment -- and you can look at
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. 1 each one of those lines. Theres nothing in there, with his

2 assessment, that says shes a victim of a sexual abuse.

3 Theres nothing in his assessment that says she needs to get

4 some counseling, she needs to see a counselor or -- or a

5 psychologist or a child psychologist. She needs to go and get

6 these scars fixed. Theres no treatment noted in the

7 assessment category.

8 Now, Im sure that Miss Van Langevelde saw that in

9 relation to my motion. So, its somewhat of a curve ball now,

10 because what happened here, Your Honor, is that she calls Dr.

11 Guertin to the stand, and what Dr. Guertin is doing is hes

12 trying to rehabilitate his assessment. Four years after the

13 assessment is authored, he takes the stand and hes trying to

14 rehabilitate it, cause nowhere —— if I could —- if I could

15 bring the Courts attention to page 34 of a motion transcript.

16 And we can -- we can begin with line number 10.

17 THE COURT: Wait a minute. Let me get there. Okay,

18 go ahead.

19 MR. PAWLUK: If I could turn the Courts attention to

20 page 34 of the motion transcript, beginning on line number 10

21 and ending on line number 16, on the issue of seeing a

22 psychologist, where he corrects himself. He says:

23 I should have said that she has to -- she has to see

24 a psychologist or she should get treatment from a

25 psychologist.
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. 1 He even, himself, corrected his assessment.

2 The concern here, Your Honor, is what the

3 prosecutions attempting to do —- because, certainly, theres

4 no SANE procedures that were conducted, 803A doesnt apply.

5 So, what theyre trying to do is (inaudible) these statements

6 under 803(4), because thats the only alternative that they

7 have.

8 So, specifically, with the assessments, Your Honor,

9 again, no mention as to a medical diagnosis and no mention as

10 to treatment that hes ordered.

11 Nowhere -- also, Judge, nowhere in the report by V.G.

12 does she say that she has pain or any kind of other bruising or

13 things that shes concerned with.

14 Everything in this -- everything with this

15 examination is all wrapped around the statements of -- of -— of

16 what V.G.s saying what occurred to her. And theres nothing

17 in there that has any kind of need for medical diagnosis of --

18 of —— of treatment needed. I think thats important to note.

19 Now, one of the -- one of the concerns thats gonna

20 happen here, Your Honor, under these kind of situations is that

21 if the door is open that there need not be an injury to receive

22 treatment, that means that anybody who goes and see a doctor,

23 no matter what they say, is gonna be considered truthful.

24 Now, in this circumstance, the prosecution likes

25 whats happened here because, other than the statement that
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. 1 V.G. gives to a variety of people, she gives statements as to

2 what occurred to Dr. Guertin. Now, the abuse and the prejudice

3 thats gonna happen here is that hes going to testify, as the

4 Court even asked him, youre making a diagnosis becauseyou

5 believe her. What -- what other information could he base that

6 opinion on other than he believes her, that shes diagnosed as

7 a —— as a victim of sexual abuse?

8 Now, when that kind of testimony comes out from Dr.

9 Guertin, all of a sudden -- all of a sudden, V.G.s credibility

10 has just escalated because youve got a physician now, a very

11 good witness, thats going to support the veracity of V.G.s

12 statements. Thats exact where the abuse is happening here.

13 Because there is no motive behind V.G. to -- other than go in
14 there and say, oh, yeah, Im gonna tell you about the abuse.

15 If you look at all the cases that the prosecution

16 relies on, Your Honor -- and I gave a list as to the injuries,

17 I believe in paragraph 10 of my reply —- each one of those

18 cases there was injury: Bruising, tearing, bleeding, pain.

19 All involved an injury.

20 If that was the case here, I wouldnt be arguing this

21 motion today, but there was no injury which, then, motivates

22 V.G. to tell the truth.

23 THE COURT: Well, okay.

24 MR. PAWLUK: Imagine, Your Honor --

25 THE COURT: What about the psychological injury?
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• 1 Because as Im understanding the facts that have been unrefuted

2 so far is that the -- V.G. was having some difficulties in

3 school or acting out. There was issues. She confided in her

4 friend that her stepfather had abused her. Her mom, similarly,

5 noticed an issue and talked to her, which is when she disclosed

6 it. So, then, her mom -— and I think this is a comrnonsense

7 approach -- called the police. Thats —— the police came. The

8 officer interviewed her sufficiently to want Detective Dahlke

9 to interview her. And Detective Dahlke then, as is standard

10 protocol, since there was more than three to four days from the

11 alleged sexual abuse to the interview, sent her to the clinic

12 to see —— for a diagnosis of whether or not there was any type

13 of sexual abuse or sexual assault.
14 So, are you taking the position that there cannot be

15 psychological damage or a psychological —— yes, psychological

16 injury to her that she was starting to experience and thats

17 why she went to see Dr. Guertin? And that was one -- one of

18 the purposes of his interview, because he testified very

19 clearly that sexual assault or sexual abuse is a medical ——

20 medically diagnosed term, which is acknowledged by the American

21 Pediatric Medical Association. And that the standard protocol

22 to begin getting the —- to see if there is a diagnosis is to do

23 the interview. And, in fact, thats required for him to follow

24 the appropriate practices.

25 So, I dont -- I havent been given any law, first of
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. 1 all, that says, for 803(4) to be applicable, there has to be an

2 existing physical injury. But in looking at the totality of

3 circumstances in this case, it appears that what we were

4 dealing -— what were dealing with is a potential psychological

5 injury or trauma that did not manifest itself until, perhaps,

6 four years after the last alleged incident because now we have

7 a maturing young adult and it started to impact her.

8 MR. PAWLUK: Well, my concern, Judge, first of all,

9 is there is nothing in the evidence of the motion that

10 indicated -- or any kind of testimony —— that shes having

11 problems at school. This was —— this was —— Im not sure

12 where --

13 THE COURT: Okay, lets -- lets break that down.

14 Let me see, was it in a police report? How —- where did

15 that -—

16 MS. VAN LANGEVELDE: Yeah.

17 THE COURT: I thought there -- that -- what caused --

18 MS. VAN LANGEVELDE: It was in the CPS -- its in the

19 defenses attachment of the CPS report regarding ——

20 THE COURT: Okay. Okay, hang on a second. Okay,

21 yeah. So, we have --

22 MS. VAN LANGEVELDE: Its on the last page of

23 Defenses Exhibit A.

24 THE COURT: All right.

25 MS. VAN LANGEVELDE: Last paragraph.
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. 1 THE COURT: Yes. Cathleen Gomez stated that the

2 victim, Vanissa -- Vanessa Gol -- Gomez had been having

3 emotional problems. She confronted Vanessa about the issue and

4 Vanessa disclosed the sexual abuse. She explained the

5 consequences of lying, and the victim stayed firm. Stated that

6 the accused is a sex addict, which was the reason for their

7 breakup. She stated -- you know, et cetera.

8 Theres -- I dont have the next page, which would be

9 page seven. But that she was having emotional problems.

10 But theres another -— theres somewhere else that I

11 read that she had been talking to her girlfriend, also, who

12 told her to tell her mom.

13 MS. VAN LANGEVELDE: Yes.

14 THE COURT: And then, Dr. Guertins own report says

15 -— or -- or, the —— the victims own statement -— let me find

16 it.

17 MS. VAN LANGEVELDE: Its on the second page, third

18 paragraph down, fourth paragraph down.

19 THE COURT: Yes. I was getting into a lot of --

20 I was getting into trouble a lot, and it was holding

21 a grudge over me, so I just told my mom.

22 Thats where it is.

23 Me and my friend were talking about it, and I asked

24 her how I should tell her. And she said, just tell her.

25 So, I mean, I think theres evidence that she was
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. 1 getting in trouble, she was —— there was a noticeable

2 difference in her behavior. She told her mom, which was the

3 first disclosure. And then the referral by Detective Dahike,

4 according to the testimony of Dr. Guertin, is standard protocol

5 when theres allegations of sexual abuse, sexual assault that

6 are 72 hours delayed, that the standard protocol is that they

7 are referred to his clinic. And that in at least 30 percent of

8 the cases, nothing else -- nothing goes further. And a lot of

9 times its because of the interview that he does initially;

10 although, he said he would still do tests if —— to -- to ver ——

11 to look for STD5 but ——

12 So, I mean, I dont —- I dont believe, though, the

13 state of the law in Michigan is there has to be an existing
14 physical injury to be able to get in the testimony under

15 803(4).

16 And in this case, I just need your response. I

17 believe that there was -— there was an alleged psychological

18 injury or trauma which initiated this entire process. And if

19 thats the case, then 803(4) comes into play.

20 Now, there still is the issue of the Meeboer factors,

21 but I -- I think, unless you can convince me otherwise, there

22 is a basis, under 803(4), for Dr. Guertin to have interviewed

23 her and for her to have been there.

24 MR. PAWLUK: Well, Judge, first of all, its not even

25 addressed. None of those issues are even addressed in Dr.
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. 1 Guertins assessment.

2 And number two --

3 THE COURT: Well, his assessmentdoesnt have to

4 outline all of that, I dont believe. I mean, I think his —- I

5 think that your issue was eight-oh -- what I was hearing you

6 say, and maybe I was wrong, Mr. Pawluk, is, for 803(4) to even

7 come into play, there has to be an injury. Maybe I didnt hear

8 that right, but --

9 MR. PAWLUK: Well, I -— I —— I believe that its

10 true, Your Honor. Otherwise, what is the —— what -- if there

11 -- then what other purpose would there be to tell the truth

12 under 803(4)?

13 THE COURT: Well, a psychological injury in this
14 case, thats what Im talking about.

15 MR. PAWLUK: Well --

16 THE COURT: Not a physical injury.

17 MR. PAWLUK: Well —— well, first of all, Your Honor,

18 theres -— there was no, I guess, factors during the assessment

19 with Dr. Guertin that led Dr. Guertin to say go get

20 psychological treatment. I mean theres no -- nothing was

21 disclosed to Dr. Guertin, as far as Im having problems in

22 school or Ive got -- you know, I cant sleep at night or

23 whatever the case may be. None of that was ever disclosed to

24 him.

25 So, what we have here now --
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. 1 THE COURT: She said she was getting into trouble a

2 lot, and it was holding a grudge over her.

3 MR. PAWLUK: Well, but still, Judge, she doesnt

4 address that thats going to be a psych —— a psychological

5 purpose. I mean, its -- what we have here, Judge, is that we

6 have third parties now all directing V.G. as to whatever her

7 problems are to Dr. Guertin. And we need to look at the

8 substance of what V.G. is saying here and what Dr. Guertin is

9 saying in his primary -- in his initial assessment.

10 And its interesting that, even during his testimony,

11 he never even says anything about that she needed psychological

12 help, although hes corrected himself, saying, well, I

13 shouldve had her go to get psychiatric help. But even during
14 his testimony, he doesnt mention anything, as far as that she

15 needs or she has psychological issues, which I found -- I found

16 that to be interesting.

17 And on top of that, hes not a psychologist, hes not

18 a psychiatrist, hes not a child psychologist.

19 We have -- we have to look and focus, Judge, on -- on

20 his original assessment, because thats the weight here. To

21 have -- and then second guess what the report says after Dr.

22 Guertin testifies, to try to edit and try to modify his

23 assessment, I think is some overreaching here on the

24 prosecutions here.

25 And his assessment speaks for itself. There is no
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• 1 diagnosis in there, and theres no treatment note in there, and

2 thats what we need to look at.

3 THE COURT: I guess the question I have for you, Ms.

4 Van Langevelde, is lets start with the very first step in any

5 analysis. Tell me, succinctly, for what purpose Dr. Guertins

6 testimony is being introduced.

7 MS. VAN LANGEVELDE: Well, first —— first of all,

8 its his exam, because his exam is relevant and admissible,

9 because --

10 THE COURT: Right.

11 MS. VAN LANGEVELDE: -- she --

12 THE COURT: But, then we have the statement. Im

13 talking about the hearsay statement.

14 MS. VAN LANGEVELDE: Okay.

15 THE COURT: You -- you are calling him to the stand

16 because you want to get the statement of Vanessa -- or, V.J.

17 (sic), excuse me ——

18 MS. VAN LANGEVELDE: Yes, I know.

19 THE COURT: -- of V.J. (sic) in that she identified

20 her stepfather as the perpetrator of assault.

21 MS. VAN LANGEVELDE: Its -- its kind of the big

22 picture, Judge, because its —— its -— its everything.

23 THE COURT: Yeah, but when we look at an evidentiary

24 issue, we have to drill down ——

25 MS. VAN LANGEVELDE: Sure.
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. 1 THE COURT: -- and go point by point, so.

2 MS. VAN LANGEVELDE: So, I think, basically, what --

3 what they -- I guess what her statements would be would --

4 youd have to almost take each one little bit by little bit, is

5 what happened --

6 THE COURT: So, what is the purpose --

7 MS. VAN LANGEVELDE: -- which --

8 THE COURT: -- of V.J.s (sic) statement coming in?

9 MS. VAN LANGEVELDE: So, these -- what -- what

10 happened to her, which would be the -- the sexual assault.

11 THE COURT: Okay, but shes testifying.

12 MS. VAN LANGEVELDE: Correct. So, thats why --

13 THE COURT: So, how is Dr. Guertins testimony on

14 what happened to her relevant?

15 MS. VAN LANGEVELDE: Because it goes to why he did

16 what he did, as far as the treatment goes. Mr. Pawluk keeps

17 saying --

18 THE COURT: He didnt treat her. He testified.

19 MS. VAN LANGEVELDE: But he did. He provided

20 treatment as in he did STD testing, he did a physical

21 examination, hes looking at, you know, whether theres

22 physical injury or not.

23 Mr. Pawluk wants to argue that -— that this is --

24 its outcome determinative, just like if you were to go to a

25 doctor and say, oh, gosh, my arm is hurt or I broke my arm, and
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. 1 then they do an x-ray and your arms not really broken, well,

2 then they didnt provide treatment. Well, no. Just because

3 she didnt have an injury doesnt mean that they didnt provide

4 treatment. I mean, he did. He did -- he did the STD testing,

5 and he did the examination to see if there was an injury.

6 And so, Dr. Guertin needs to be able to explain,

7 well, she told me this. And as a result of that, I did this,

8 and this is what I found, and this is why this is important.

9 And then, the other part of his assessment—- so,

10 thats just what happened to her. Then the next thing is who

11 did this to you. And thats where youre -- youre going on a

12 him -- her identifying the defendant as the perpetrator. And

13 the point of that, as Dr. Guertin testified, as a medical

14 doctor, he has a duty to make sure that his patient is safe.

15 THE COURT: Urn-hum.

16 MS. VAN LANGEVELDE: And so, the next question is:

17 Well, where is he now? And V.G. says:

18 My mom and he broke up a -- a while ago, maybe

19 three or four years ago, and he no longer lives with us.

20 Okay, check mark, hes not in the home anymore. I

21 dont need to do anything further about that as a medical

22 doctor.

23 So, then you go into, you know, shes talking about

24 having, you know, some problems at school and, well, what made

S 25 him stop.
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S
i And then regarding the expo -- he moved out. And

2 then regarding the disclosure:

3 I was getting in a lot of trouble.

4 So, as a medical doctor, he would say, you know -—

5 or, find out is she receiving psychological treatment. And he

6 testified, and I believe its in his report, I think he said ——

7 I —— I know he testified that he wouldve made sure that they

8 were seeking it because it was his recollection that they were

9 already starting the process to get into the psychological

10 treatment aspect. In this —— yes. And that is true because,

ii as Mr. Pawluk is aware, he has records from Sandy Burdick, who

12 is a counselor. So, he -—

13 THE COURT: Yeah, but Dr. Guertin didnt have any of

14 those.

15 MS. VAN LANGEVELDE: No. But his recollection was

16 and his testimony was that they were seeking psychological

17 treatment.

18 THE COURT: But what his report says is she has not

19 seen a psychologist regarding the events that she described.

20 MS. VAN LANGEVELDE: Right. And so, he wouldve

21 followed up with that as a medical doctor.

22 THE COURT: Okay, Mr. Pawluk.

23 MR. PAWLUK: Judge, I think that youre -- that

24 youre going into an interesting area here, which, from my

25 initial motion, youre bringing back on board, and that is,
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S
i really, whats the relevance of Dr. Guertins testimony.

2 Because if V.G. testifies, if V —— if V.G. testifies, she can

3 explain all that on her own. We dont need Dr. Guertin to --

4 we dont need Dr. Guertin to testify as to what she said

5 because if she takes the stand, shes —- shes gonna testify as

6 to what happened. Shes gonna testify as to who did this,

7 supposedly. So, what is the relevance of Dr. Guertins

8 testimony? Number two, she had a completely normal

9 examination.

10 And the only reason that the prosecutions not

11 telling this Court, and if —— if I could, you know, refer back

12 to People versus Minks (phonetic), is that the only reason that

13 they want Dr. Guertin to testify is to have his credibility as

14 a doctor to support the veracity of her statements, simple as

15 that.

16 So, what theyre trying to say is it doesnt have ——

17 it doesnt have to be an injury and we dont care about the

18 trustworthiness, as long as somebody sees a doctor, then a

19 doctor testifies, then the weight and effect of a doctor as to

20 the statements a patient gives them is truthful. Because

2i theres no other evidence. And he even said that himself. And

22 I actually quoted him in -- in the reply brief as to page --

23 page and line, that the only information hes using to make the

24 diagnosis that shes a victim of sexual assault was what she

25 told him.
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1 THE COURT: I dont think hes making that diagnosis.

2 MS. VAN LANGEVELDE: No.

3 THE COURT: I mean, I think we need to be clear what

4 were talking about. Dr. Guertin will not be able to testify,

5 in any manner, that he -- that he believed V.J. (sic).

6 MS. VAN LANGEVELDE: Right.

7 THE COURT: He is not allowed to do that.

8 MS. VAN LANGEVELDE: Right.

9 THE COURT: Dr. Guertin also is not going to testify

10 that he has diagnosed her as being the victim of a sexual

11 assault or sexual abuse.

12 MR. PAWLUK: Well, he just did --

13 THE COURT: Doctor --

14 MR. PAWLUK: -- last week, Your Honor.

15 THE COURT: Well, this was outside the -- the jury.

16 If we have -— if hes allowed to testify, the way I view this

17 is we have a hearsay statement.

18 MR. PAWLUK: Yes.

i9 THE COURT: We have a statement that was made out of

20 court, and we want to offer it for the truth of the matter

21 asserted. And the truth of the matter that the prosecutor

22 wants to get in is that V.J. (sic) stated that she was sexually

23 abused by her stepfather. That can come in under the exception

24 of 803(4) because it was made while she was seeking medical

25 treatment. And the trustworthiness that -- the whole purpose
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S
i behind 803(4) is that were going to be truthful to our

2 treaters. And that is a very strong —— that belief, I think,

3 is not narrow, as the defense wants to say, but I think it is

4 -— the case law is very clear that that is going to be given

5 significant weight.

6 In this case, I think its clear that V.G. was having

7 acting out symptoms. And I think that if —— by her -- if shes

8 getting in trouble, if people are noticing a difference in her

9 behavior, if shes feeling like there is a grudge over her, and

10 shes told you need to go and be, I guess, diagnosed by this

11 doctor, that trustworthiness is there that she is gonna go and

12 answer his questions. And thats what -- thats what happened

13 here.

14 So, then the question becomes -— under Meeboer, we go

15 to the factors of —— lets see if I can find em. I have my

16 notes here. Give me a second. Okay. We look at the Meeboer

17 factors to look at the totality of circumstances to support the

18 admission of a victims statement, if they were trustworthy.

19 Thats what we look at.

20 And when we look at those, we have the age and

2i maturity. She was a 13 —- she was 13 years of age. While she

22 is still young, she is certainly old enough to understand her

23 actions and -- and her terminology. The manner in which the

24 statements were elicited; in other words, were they free

S 25 narrative or were they leading. I believe, in looking at
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S
i Defense Exhibit B and hearing the testimony of Dr. Guertin, he

2 utilized open-ended, non-leading statements.

3 The manner in which the childs statements were

4 phrased. Again, I -- I disagree, I guess, Mr. Pawluk with you,

5 because I think asking a question, why are you here today, is

6 open-ended. And based, especially, on the testimony of Dr.

7 Guertin of some of the answers that young people give, that was

8 a good question. And I can only analogize it to when I have to

9 interview young children in camera regarding their preference.

10 You are -- you would be shocked at what young people say when

ii you ask them an open-ended question. Definitely, you can tell,

12 often times, whether theyve been coached, et cetera. So, I

5 13 think the way he asked the question and her answer, bad things

14 have happened to me when I was little. So, I think that

15 supports the admission.

16 The terminology used, the -- if you look at, again,

17 Dr. Guertins assessment, you know, for example, you know, that

18 she use-- used the term butt. He found that to be age

19 appropriate compared to what somebody may have been coached

20 using the word anus instead. But she —— she usedthe

21 appropriate terminology.

22 Who initiated the examination? Detective Dahlke did.

23 But Detective Dahlke did it after interviewing her and

24 believing that there needed to be a determination if there had

25 been any type of sexual assault or sexual abuse.
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S
i Which I -- again, to go back, I know its difficult

2 in these cases, but we are talking about a medical diagnosis,

3 not a criminal law determination. And I think thats where the

4 defense is blurring this somewhat. This is a medical

5 diagnosis. Dr. Guertin was very clear on that, and the

6 American Association of Pediatric Physicians is clear on that.

7 So, this was initiated by Dr. Dahlke (sic) for that

8 purpose.

9 The timing of the examination. Pf course, its four

10 years after the last alleged incident. So -- and that,

11 probably, is making this more difficult. But I dont believe

i2 that because there was a gap that that makes it any less

5 13 trustworthy. The timing of the examination and the

14 relationship to the trial, again, were looking at a long

15 period of time. And so, I dont -- to me, the -- the length of

16 time between the examination and the trial supports more the

17 conclusion that this wasnt done for purposes of testimony or

i8 bolstering the criminal case, but that it was done for

19 diagnosis and treatment given what V.G. was acting out and

20 expressing. The examination was clearly a medical examination.

21 Theres absolutely no question, in my mind, that it was a

22 medical examination and that the proper protocol has to begin

23 with the interview, but then he continued the physical

S 24 examination.25 The relationship of the child to the perpetrator.
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S
i The statements that she made to Dr. Guertin are ob —— are

2 consistent with statements that a young person may make in the

3 type of situation that she was in. I dont believe that there

4 was any confusion. And when it relates to this criteria, when

5 the defense argues, well, she couldve been assaulted by a

6 different person and also, I guess, theres —— Im not sure

7 where this plays in, but the defense does mention that she

8 became sexually active. Thats all things for cross—

9 examination or impeachment. But when Im looking at the

10 factors, I dont think that theres any concern that —— that

11 the child wouldve been mistaken about what she was saying.

12 And then theres a question of, you know, is there a

13 motive to fabricate. The gap in time supports more that there

14 is not a motive to fabricate. This didnt happen in

15 conjunction with some family issue that was ongoing and the

16 child would have fabricated. I mean, the defendant hadnt been

17 living there for years. So, this is not a case where somebody

18 new came into the picture, or he was there and the child wants

19 to get the -- get the person out, or the child gets in trouble

20 for something and then they lie about something. I mean, the

21 -— the time gap supports a lack of reason to fabricate because

22 there was nothing happening that fabricating this was, in any

23 way, going to benefit the child in any way or benefit her home

24 situation. He was already -- he had already moved out.

5 25 So, I think the totality of the circumstances, the ——
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S
i I believe a more expansive reading of 803(4), that being that

2 there doesnt have to be an existing physical injury, support

3 the fact that this out—of-court statement by V.G. is admissible

4 under 803(4), and Dr. Guertin will be allowed to testify. He

5 will not be allowed to testify directly or try to end-round it

6 that he believes her.

7 The last time we were here, Mr. Pawluk indicated, in

8 terms of some of the things that V.J. (sic) said, that they may

9 be inconsistent with prior things she may have said, those are

10 perfectly allowable for impeachment of Dr. Guertin or

ii questions. Had she said this, would it have been different?

12 Because Dr. Guertin is going to tell the jury this is a self-

5 13 reporting interview. He doesnt judge whether its true or

14 not. He asks the open-ended questions and gets information.

15 If he gets different information —- but thats not the issue

16 before the Court.

17 The issue before the Court is whether a hearsay

18 statement can come in under a valid exception under the

19 Michigan Rules of Evidence, and I believe its allowable under

20 803(4).

2i Therefore, the motion -- and I believe Dr. Guertins

22 testimony is relevant. So, all ——

23 One of the reasons —- we didnt really talk about

24 this too much this morning, but I guess I want to make the

5 25 record clear for an appellate court, is Dr. Guertins testimony
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S
i would be relevant, if nothing else, to be able to explain that

2 a person could be the victim of a sexual assault and not have

3 any physical injuries that are -- are present.

4 Now, the question becomes does -- is that something

5 that the prosecutor leads with, or is that something thats

6 available if the defense makes it an issue. I think that the

7 prosecution could talk about that in their case—in-chief. And

8 like I said, that really wasnt argued by the defense. The

9 main issue by the defense was to not allow Dr. Guertin to

10 testify to get in this hearsay statement. And my ruling on

11 that, I believe, is now clear.

12 So, thats the ruling of the Court. I do adopt in

5 13 the ruling -- Im not gonna go through all the case law

14 analysis, but I do believe that the prosecutions analysis of

15 the current state of the law in Michigan is contained in their

16 brief, and I adopt that into this decision.

17 So, now, do we have a trial date?

18 MS. VAN LANGEVELDE: We do.

19 THE COURT: When is it?

20 MS. VAN LANGEVELDE: I believe its the second week

21 in December.

22 THE COURT: Good.

23 MS. VAN LANGEVELDE: Originally, it was scheduled for

24 the first week in December, but we have a conflict. So, we

5 25 needed to move that. And I talked to your office.
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S
i THE COURT: We need to get this done because this

2 case is way —- you know, in terms of timelines by the State

3 Court Administrators Office, we are so off the mark on this

4 case. And that is not because it went up on appeal. Im

5 talking about since it came back down. So, were trying the

6 case on whatever the date is we have.

7 MR. PAWLUK: I believe its December 12th.

8 THE COURT: Let me check --

9 MS. VAN LANGEVELDE: Yes, thats --

10 THE COURT: -- with that, Mr. Pawluk.

ii MS. VAN LANGEVELDE: Thats the date that we -- we

12 wanted it to be, December 12th.

5 13 THE COURT: December 12th, thats the date.

14 Mr. Pawluk.

15 MR. PAWLUK: Judge, I -- I -- I do have -- I need

16 some guidance here from the Court concerning the original reply

17 that I have. I havent submitted to the Court for it yet. And

18 the reason why is becauseI didnt attach to the original

19 Exhibit C, which is V.G.s medical reports.

20 THE COURT: Right.

2i MR. PAWLUK: And I didnt attach that original just

22 for privacy purposes. And I guess the question is should I

23 attach it or just leave it --

24 THE COURT: Well, you know, thats an interesting

5 25 question that the judges associations are struggling with
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S
i right now because of wanting -- in -- in many instances, could

2 be tax returns or whatever. I did not base my decision, in any

3 way, shape or form, on the medical reports. And so, I dont

4 believe that they have to be attached. Because if this ruling

is appealed, the Court of Appeals does not need to look at that

6 exhibit because nobody actually talked about it except for

7 briefly. Thats not the basis of any part of my opinion. So,

8 I do not believe it needs to be attached.

9 MR. PAWLUK: Okay. Well, the record reflects that.

10 I wont -- I wont attach the ——

ii THE COURT: Right.

12 MS. VAN LANGEVELDE: I agree.

5 13 MR. PAWLUK: -- Exhibit C. Okay, thanks, Judge.

14 MS. MORTON: You can also seal records under the

15 court rules.

16 THE COURT: Right.

17 MS. MORTON: I can get you the number. So, if you

18 wanted to have a --

19 THE COURT: Right.

20 MS. MORTON: -- complete copy, we could just have an

21 order sealing that motion.

22 THE COURT: I -- I think what -- you know, I suppose,

23 depending on if the case gets appealed, this ruling or the

24 ultimate case, then we could seal it and put it in the file so

5 25 its there for the Court of Appeals. I dont think we have to
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S
i do it today. But lets not forget about that. If it goes up

2 on appeal, we can do that. Ill seal it and put it in the

3 file.

4 MR. PAWLUK: Okay.

5 THE COURT: If I had relied on it, had that been a

6 major issue of contention today, I would seal it and put it in

7 there. In listening to the Court of Appeals and their concerns

8 about exhibits, the problem they have is when theyre asked to

9 review a record, they need the entire record that the Court or

10 the jury relied on.

ii MR. PAWLUK: Urn-hum.

12 THE COURT: And so, then we have to seal em and put

5 13 em in there. So, thats how Im understanding the rule right

14 now.

15 MR. PAWLUK: Thank you, Judge.

16 MS. VAN LANGEVELDE: I just have a question, Judge.

17 Do you want me to prepare the order, or will your office do

18 that regarding the decision?

19 THE COURT: Wedont prepare orders unless we

20 absolutely have to.

2i MS. VAN LANGEVELDE: Okay, I can prepare the order.

22 THE COURT: If one -- if you would just prepare the

23 order ——

24 MS. VAN LANGEVELDE: Yes.

5 25 THE COURT: -- since you were successful, that the
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S
i motion is ——

2 MS. VAN LANGEVELDE: I will.

3 THE COURT: -- denied for the reasons stated on the

4 record.

5 MS. VAN LANGEVELDE: Perfect.

6 THE COURT: That way, we dont get into a debate

7 about what the record said.

8 MR. PAWLUK: Okay.

9 MS. VAN LANGEVELDE: All right. Thank you, Your

10 Honor.

11 THE COURT: All right, anything else we need to talk

12 about before trial?

5 13 MS. VAN LANGEVELDE: Well, I know we have a drop-dead

14 date for other motions, and were --

15 MR. PAWLUK: I think thats October 31st, Your Honor.

16 MS. VAN LANGEVELDE: Yes.

17 MR. PAWLUK: And theres -- there are some other

18 motions that weve presented to the Court.

19 THE COURT: Okay, lets just get em in --

20 MS. VAN LANGEVELDE: We will.

2i THE COURT: -- ladies and gentlemen, so we can --

22 MS. VAN LANGEVELDE: Thank you.

23 THE COURT: -- make decisions. I -- were -- were

24 going to trial on December 12th.

5 25 MS. VAN LANGEVELDE: Yes.
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S
i THE COURT: I just want everybody to know that.

2 Absent the type of thing that we dont like to talk about

3 becausethatd be bad news for somebody in this room, their

4 health or death issue.

5 MS. VAN LANGEVELDE: Lets not talk about it.

6 THE COURT: Okay.

7 MS. VAN LANGEVELDE: Thank you, Judge.

8 MR. PAWLUK: All right, thank you, Judge.

9 THE COURT: All right, thats it. Thank you. And

10 you all have a good weekend.

ii MS. VAN LANGEVELDE: You, too. Thank you.

12 MR. PAWLUK: Yeah, you, too. Thank you.

5 13 (At 9:37 a.m., proceedings concluded)
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• 1 Charlotte, Michigan

2 Friday, March 24, 2017 — At 8:51 a.m.

3 THE COURT: All right, we are on the record in the

4 People of the State of Michigan versus Ernesto E. Uribe, file

5 13—404—FC.

6 Present for the People is Ms. Kelly Morton and Ms.

7 Adrianne Van Langevelde. Present for the defense is Mr. Daniel

8 Pawluk.

9 Mr. Uribe, raise your right hand. Do you swear to

10 tell the truth, the whole truth, and nothing but the truth, so

11 help you God?

12 THE DEFENDANT: Yes, maam.

13 (At 8:51 a.m., defendant sworn by the Court)

14 THE COURT: Thank you. You may be seated.

15 All right, the record needs to reflect that I have

16 met in chambers with the attorneys. Today is the date and time

17 set for the selection of the jury. By stipulation of the

18 attorneys, we would select the jury today and begin the trial

19 Monday morning.

20 Therefore, yesterday, both attorneys received the

21 jury questionnaires. And after going through them, the

22 prosecutor brought to my attention and Mr. Pawluks attention

23 that there was a list of jurors who would be unqualified to

• 24 serve because they had been -- had contact with the

25 prosecutors office relating to criminal charges that were at
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• 1 least misdemeanor -- was subject to misdemeanor criminal

2 prosecution. The prosecutor pre -— pro -- provided the case of

3 People versus Eccies, 260 Mich App 379, 2004 case. That case

4 was cited in support of their position, that that list of

5 jurors needed to be removed for cause. And to expedite

6 matters, there was no point in really having them come up from

7 downstairs and being a part of the pool, just to have their

8 name called and then a motion for cause, which I agree with the

9 prosecutor. And I would note in the case that it said that a

10 proper ground for challenge for cause having been shown, the

11 trial court is, without discretion, to retain those individuals

12 regardless of whether they asserted an ability to be fair and

13 impartial.

14 That list, then, has been given to our jury clerk.

15 And when we bring the jury up, those individuals will not be

16 brought up. That list was given to Mr. Pawluk, also.

17 I dont -- I guess, do we have the list?

18 JURY/LAW CLERK: I dont have the list.

19 THE COURT: I -- I need the list. I think it would

20 be appropriate for me to name the jurors, because Im gonna

21 have to go through the questionnaire.

22 MS. VAN LANGEVELDE: I -- would you like me to read

23 it, Judge?

24 THE COURT: No, thats okay. And I -- cause I still

25 need —— I dont have the list --
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• 1 JURY/LAW CLERK: With all the names, no.

2 THE COURT: Okay. So, that has been decided. And

3 Ill go through and read those names once I get the list.

4 The other thing that has been agreed upon is that the

5 Court would like to seat 14 people. However, if we have 13

6 jurors seated and run out of jurors, Ill go with 13.

7 In addition to that, we have agreed that, if we have

8 not seated a jury by, approximately, eleven—thirty—ish, we will

9 break for lunch, so that the jury pool can leave the building,

10 and well come back at one oclock, or as close thereto as

11 possible.

12 Finally, assuming that we seat our jury, the jury

13 will not be sworn in, but they will be given the recess

14 instruction about not to talk to anybody about the case, not do

15 any independent research, et cetera. And the jury will be

16 allowed to leave for the day, and we will begin first thing

17 Monday morning, at eight-thirty, at which time I will swear the

18 jury, give my opening instructions, prosecutor will give their

19 opening statement, defense will make their election whether

20 they want to give an opening statement at that time or not, and

21 well be ready to call the first witness.

22 Please remember that were going all day Monday

23 until, so lets make sure our witnesses are lined up, same

24 thing on Tuesday, so that we dont have any unnecessary breaks.

25 Both Monday and Tuesday, well bring lunch in for the jury, so
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I that we only have to take about 40 minutes to 45 minutes.

2 Anything else preliminarily that needs to be placed

3 on the record?

4 Well, first let me ask this. Ms. Morton, who -— am I

5 gonna becalling on which one most of the time?

6 MS. VAN LANGEVELDE: Me, actually.

7 THE COURT: Okay. Ms. Van Langevelde, have I

8 accurately stated what took place in chambers?

9 MS. VAN LANGEVELDE: You have, Your Honor. Thank

10 you.

11 THE COURT: Yup. And the agreement that weve

12 reached?

13 MS. VAN LANGEVELDE: Yes, Your Honor.

14 THE COURT: Mr. Pawluk, have I accurately stated what

15 happened in chambers?

16 MR. PAWLUK: You have, Your Honor.

17 THE COURT: Okay. So, now, Ill ask the prosecutor.

18 Is there anything else that the prosecutor would like to place

19 on the record before, hopefully, the jury pool is being brought

20 up?

21 MS. VAN LANGEVELDE: Yes, okay. Yeah, obviously,

22 Your Honor, we would like to sequester all witnesses, and well

23 be doing that, as well.

24 And just for the record, I have all of our witnesses

25 coming on Monday except for Dr. Henry. So, Im assuming that
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1 if, you know -- Im just planning on us getting through our

2 witnesses on Monday except for Dr. Henry.

3 THE COURT: Okay, good.

4 MS. VAN LANGEVELDE: And just for scheduling

5 purposes.

6 THE COURT: I like that guarded optimism.

7 Mr. Pawluk.

8 MR. PAWLUK: Well, Judge, I would agree with the

9 sequestrations of the witnesses, but I would also include that

10 any potential rebuttal witnesses also be sequestered, because

11 we just dont know -—

12 THE COURT: Sure.

13 MR. PAWLUK: -- who might be a rebuttal, possible

14 rebuttal, till facts are presented.

15 THE COURT: Okay.

16 MR. PAWLUK: The other -- the other concern is it

17 really depends on the prosecutors proofs, because -—

18 JURY/LAW CLERK: Some people crossed off who did not

19 show up, and then shes also crossed off (inaudible)

20 THE COURT: Oh, awesome. Okay.

21 MS. VAN LANGEVELDE: Thank you.

22 THE COURT: Okay, go ahead, Mr. Pawluk.

23 MR. PAWLUK: Thank you, Judge. Depending on how long

24 it will take for the prosecution to present her proof is gonna

25 put me in a situation as to when Dr. Sharon Hobbs will be
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1 available. A week from today, shes leaving for -- a week from

2 today, next Friday --

3 THE COURT: Right.

4 MR. PAWLUK: -- shes leaving for New York because

5 her daughters getting married.

6 THE COURT: Right. I thought that we had already

7 placed on the record she needs to be available beginning

8 Tuesday after lunch.

9 MR. PAWLUK: Well, she would be available Tuesday

10 after lunch and Wednesday.

11 THE COURT: Right.

12 MR. PAWLUK: But -- but, if thats -— if the -- if

13 the prosecutions case—in—chief is going into Wednesday, shes

14 gonna be gone.

15 THE COURT: I dont know if you just heard what Ms.

16 Van Langevelde said, but she anticipates being done Tuesday

17 morning.

18 MR. PAWLUK: Anticipate is the key word.

19 THE COURT: Well, were just gonna leave it at that.

20 MR. PAWLUK: Okay.

21 THE COURT: Im not gonna --

22 MR. PAWLUK: But -- but first --

23 THE COURT: -- look in my crystal ball. Miss -- Dr.

• 24 Hobbs needs to be available starting after lunch on Tuesday.

25 MR. PAWLUK: I understand that.
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• 1 MS. MORTON: We did ask early on that the experts

2 just be able to testify back-to-back at a prescheduled time,

3 and he didnt want to do that, so.

4 THE COURT: Right. But Im just sayin Dr. Hobbs

5 needs to be available beginning at one oclock Tuesday or --

6 yeah, one oclock Tuesday because —- anyway, thats -- thats

7 my ruling. She needs to be available beginning Tuesday

8 afternoon. I dont believe theres gonna any problem with her

9 testifying either Tuesday afternoon or Wednesday morning. And

10 if that becomes a problem, well deal with it at that time.

11 MR. PAWLUK: Thats what well do.

12 THE COURT: Now, who is sitting in the front row of

13 the galley (sic)

14 MR. PAWLUK: Thats my clients mother.

15 THE COURT: Okay. I need her to move to the back

16 because I want -- the jury pool needs to have the seats in

17 front. After we pick a jury, she can sit up front. Once we

18 pick a jury, she can sit up front, but not right now, okay?

19 All right, are we ready?

20 So, are we -- wait. Excuse me, I -- I forgot. There

21 -- while the list that the prosecutor had —— I think had 11,

22 some did not show. And so, the fol -- the Court determines the

23 following individuals are excused for cause: Nicholas Baker,

24 Larissa Eagle, Troy Hoose, Allen Kelly, Joshua Sattler, Joshua

25 Slee. And I believe that weve provided Ms. Van Langevelde and
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• 1 Mr. Pawluk with that list.

2 Correct, Mr. Pawluk?

3 MR. PAWLUK: Yes.

4 THE COURT: Youve got a copy of that?

5 MR. PAWLUK: Yes.

6 THE COURT: And -- and, again, I just want to make

7 sure youre satisfied that the People —- you know, the search

8 they did, that these individuals have been subject to, at a

9 minimum, of misdemeanor criminal prosecution in Eaton County.

10 MR. PAWLUK: No objection.

11 THE COURT: Thank you. Okay, then I think were

12 ready to bring the jury up.

13 MS. VAN LANGEVELDE: Oh, Im sorry, Your Honor, one

14 other thing. We talked about on -— in chambers —— I just wrote

15 this down -- that Joseph Pham had written in his questionnaire

16 that he needed a translator, and that we were excusing that

17 man, as well.

18 THE COURT: That is correct. Mr. Pawluk, do you

19 agree we discussed that and that Id indicated that we were

20 excusing him at this time?

21 MR. PAWLUK: Yes.

22 THE COURT: Thank you. He probably isnt even on the

23 list, is he?

24 MS. VAN LANGEVELDE: No, it looks like they mustve

25 called him off.

56th Circuit Court
Charlotte, Michigan

10

Jury Trial 3/24/17 148a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



• 1 THE COURT: Yeah.

2 THE COURT: Yes, please.

3 (At 9:09 a.m., prospective jurors enter courtroom)

4 THE COURT: Please be seated.

5 Good morning, ladies and gentlemen.

6 PROSPECTIVE JURORS: Morning.

7 THE COURT: I am Judge Cunningham. And it is both my

8 pleasure and my privilege to welcome you to the 56th Circuit

9 Judicial Court.

10 For some of you, jury duty may be a new experience.

11 Jury duty is one of the most serious duties that members of a

12 free society are asked to perform. Our system of self

13 government could not exist without it. The jury is a very

14 important part of this court. The right to a jury trial is an

15 ancient tradition, and it is part of our heritage. The law

16 says that both a person, who is accused of a crime, and the

17 prosecution have the right to a trial, not by one person but by

18 a jury of 12 impartial individuals.

19 Jurors must be free, as humanly possible, of bias,

20 prejudice, or sympathy for either side. Each side, in a trial,

21 is entitled to jurors who will keep an open mind until the time

22 comes to decide the case.

23 A trial begins with jury selection. The purpose of

24 this process is to obtain information about you that will help

25 us choose a fair and impartial jury to hear this case. During
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. 1 jury selection, the lawyers and I will ask you questions. This

2 is called voir dire. The questions are meant to find out if

3 you know anything about the case. Also, we need to find out if

4 you have any opinions or personal experiences that might

5 influence you for or against the prosecution, the defendant, or

6 any of the witnesses. One or more of these things could cause

7 you to be excused in this particular case, even though you are

8 otherwise qualified to serve as a juror. The questions may

9 probe deeply into your attitudes, beliefs, and experiences.

10 They are not meant to be unreasonably pryinginto your private

11 life. The law requires we get this information so that an

12 impartial jury may be chosen.

13 If you do not hear or understand a question, please

14 say so. If you do understand it, you should answer it

15 truthfully and completely. Please do not hesitate to speak

16 freely about anything you think we should know.

17 Now, during the jury selection, you may be excused

18 from serving on the jury in one of two ways. First, I may

19 excuse you for cause. That is, I may decide there is a valid

20 reason why you cannot or should not serve in this case. Or, a

21 lawyer, from one side or the other, may excuse you without

22 giving any reason for doing so. This is called a peremptory

23 challenge. The law gives each side the right to excuse a

. 24 certain number of jurors in this way. If you are excused, you25 should not feel bad or take it personally. As I explained
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. 1 before, there may simply be something that causes you to be

2 excused in this particular case.

3 I will be asking you to stand and to swear to answer

4 truthfully, fully, and honestly all the questions you will be

5 asked about your qualification to serve as a juror in this

6 case. Now, if you have a religious belief against taking an

7 oath, you may simply affirm that you will answer all of the

8 questions truthfully, fully, and honestly. I would ask you all

9 now to stand and raise your right hands.

10 Do you solemnly swearor affirm that you will

11 truthfully and completely answer all questions about your

12 qualifications to serve as a juror in this case?

13 PROSPECTIVE JURORS: I do.

14 (At 9:14 a.m., prospective jurors sworn by the Court)

15 THE COURT: Thank you. Please be seated.

16 All right, now Im going to call 14 names. Were

17 gonna start with the first six. Juror number one will sit in

18 the top row, closest to me, and youll go across. The first

19 person is Sheila Ibaugh.

20 Did I say your name correctly?

21 JUROR IBAUGH: You did.

22 THE COURT: Great. So, you could come through across

23 this way and go up there if you want. That way you dont have

. 24 to go over all the chairs.25 Amy Casciotti.
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• 1 JUROR CASCIOTTI: Casciotti.

2 THE COURT: Casciotti.

3 JUROR IBAUGH: Top row?

4 THE COURT: Yes, top row, closest to me, and then

5 Miss Casciotti will sit next to you.

6 Gregory Osburn, Melanie Gober, Rachel Cattron,

7 Heather Schlichter.

8 JUROR SCHLICHTER: Schlichter.

9 THE COURT: Schlichter?

10 JUROR SCHLICHTER: Urn-hum.

11 THE COURT: All right, now starting with this juror,

12 Mr. Kenneth Desloover, you would sit in the front seat here,

13 please, sir, closest to me. Timothy Silvers, Rebecca Southern,

14 Janice Milam, Jonathan Phillips, Christopher Kuhlman, Thomas

15 Kent.

16 And, Mr. Kent, if you would please sit in the last

17 chair on the top row.

18 And then Bethany Posey, the last seat available.

19 Good morning, again.

20 JURORS: Morning.

21 THE COURT: Let me start by introducing you to the

22 membersof my staff. My court recorder, who takes down

23 everything in the courtroom, is Miss Kathy Bonds (sic). My law

24 clerk and the jury bailiff, who brought you up here this

25 morning, is Miss Lauren Ykimoff.
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. 1 Now, ladies and gentlemen, this is a criminal case.

2 It involves the charges of: One, criminal sexual conduct —

3 first degree - person under 13, defendant 17 years of age or

4 older, Stonegate trailer park; two, criminal sexual conduct —

5 first degree - person under 13, defendant 17 years of age or

6 older, Courtland Street; three, criminal sexual conduct - first

7 degree - person under 13, defendant 17 years of age or older,

8 Courtland Street; and four, criminal sexual conduct - first

9 degree — person under 13, defendant 17 years of age or older,

10 Kensington Meadows.

11 Now, I will explain thesecharges more fully later.

12 The charges have been brought against the defendant,

13 who is Mr. Ernesto Evaristo Uribe, and his attorney is Mr.

14 Daniel Pawluk.

15 MR. PAWLUK: Good morning.

16 THE COURT: The lawyers for the State of Michigan are

17 Assistant Prosecuting Attorney Adrianne Van Langevelde and

18 Assistant Prosecuting Attorney Kelly Morton.

19 MS. VAN LANGEVELDE: Good morning.

20 MS. MORTON: Good morning.

21 THE COURT: Now, the witnesses who may be called in

22 this case are as follows: Vanessa Gomez, Detective Vicki

23 Dahike, Cathleen Ortez, also known as Cathleen Gomez, Dr.

. 24 Stephen Guertin, Officer Shawn Martinez, Dr. David Luginbill,25 Jazmeen Uribe, Dr. James Henry, Gretchen Lane, Elvira
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S 1 Hernandez, Jamara Parker, Chad Lab, Elizabeth Hall, Ana Gomez,

2 and Dr. Sharon Hobbs.

3 So, lets start there. Does anybody in the jury box,

4 first of all, know anybody here, in the courtroom?

5 Okay, lets see, Mr. Kuhlman.

6 JUROR KUHLMAN: Yes, maam.

7 THE COURT: Who do you know?

8 JUROR KUHLMAN: I know the assistant prosecutors, I

9 know Mr. Pawluk, and Ive been in front of you several times.

10 THE COURT: So, how do you know everybody, Mr.

11 Kuhiman?

12 JUROR KUHLMAN: I am a sergeant with the Eaton County

5 13 Sheriffs Office.

14 THE COURT: Okay. Does the fact that you are a

15 sergeant with the Eaton County Sheriffs Office —— would that

16 prevent you from being fair and unbiased?

17 JUROR KUHLMAN: I do not believe so.

18 THE COURT: Would you be able to listen to all of the

19 evidence and not make any decision until youve heard all of

20 the evidence and are deliberating with your jurors?

21 JUROR KUHLMAN: Absolutely.

22 THE COURT: Anybody else know anybody in the -- in

23 the courtroom, here?

. 24 JURORS: (No verbal response).25 THE COURT: Anyone know any of the witnesses that
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1 Ive named?

2 Okay, so Miss -- its Castotti?

3 JUROR CASCIOTTI: Casciotti.

4 THE COURT: Yes?

5 JUROR CASCIOTTI: Elvira Hernandez.

6 THE COURT: And how do you know her?

7 JUROR CASCIOTTI: Her child is in my sons class, and

8 my sister-in-law used to work with her.

9 THE COURT: Okay. And what grade is your son in?

10 JUROR CASCIOTTI: First.

11 THE COURT: Awe, a little one. Is there anything

12 about the fact that you know her that would impact your ability

13 to be fair and impartial?

14 JUROR CASCIOTTI: No.

15 THE COURT: Okay. Do you socialize with her?

16 JUROR CASCIOTTI: No.

17 THE COURT: You ever been to her house, she been to

18 your house, that kind of thing?

19 JUROR CASCIOTTI: No.

20 THE COURT: So, its just that you have children in

21 the same grade.

22 JUROR CASCIOTTI: Yup.

23 THE COURT: So, you know who she is.

24 JUROR CASCIOTTI: Yup.

25 THE COURT: Okay. And then, Heather?
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1 JUROR SCHLICHTER: I know Dr. Guertin and Dr.

2 Luginbill.

3 THE COURT: Okay, and how do you know them?

4 JUROR SCHLICHTER: I work at Sparrow Risk Management.

5 THE COURT: Okay.

6 JUROR SCHLICHTER: (Inaudible).

7 THE COURT: Pardon me?

8 JUROR SCHLICHTER: They are both employees at

9 Sparrow.

10 THE COURT: What do you do there?

11 JUROR SCHLICHTER: I work in Risk Management. I work

12 on litigation for the hospital.

13 THE COURT: Okay. So, have you ever worked directly

14 with either of them regarding any lawsuits involving them?

15 JUROR SCHLICHTER: Yes.

16 THE COURT: Okay, in what regard?

17 JUROR SCHLICHTER: Malpractice issues.

18 THE COURT: Okay. Are -- are you an attorney?

19 JUROR SCHLICHTER: No, Im a paralegal.

20 THE COURT: Okay, youre a paralegal. Would you be

21 able to be fair and impartial in listening to their testimony?

22 JUROR SCHLICHTER: I believe so.

23 THE COURT: Okay. Anybody else know any of the

24 witnesses?

25 Yes, Mr. Kuhlman.
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S i JUROR KUHLMAN: Yes, maam, Elvira and Gretchen.

2 THE COURT: And how do you know them?

3 JUROR KUHLMAN: Through my work.

4 THE COURT: Okay. Do you think that -- do you

5 believe that your knowledge or anything that youve learned

6 about them through your work would prevent you from being fair

7 and unbiased?

8 JUROR KUHLMAN: No, nothing to prevent me from being

9 fair or unbiased.

10 THE COURT: Okay. Anybody else?

ii JURORS: (No verbal response)

12 THE COURT: Now, the reason were picking the jury

13 today, which I will share with you is unusual -- we usually

14 pick juries on Monday morning -- is because we think this trial

15 could last three days, and so we wanted to be able to go

16 Monday, Tuesday and Wednesdayinstead of -- what we would

17 normally do would be pick the jury Monday, which, you know, can

18 take a good part of the day.

19 Does anybody, next week, have airline tickets already

20 paid for that are -- is leaving town?

21 Mr. Osburn.

22 JUROR OSBURN: Yes.

23 THE COURT: When are you leaving town?

S 24 JUROR OSBURN: Wednesdaymorning.25 THE COURT: Wednesday morning. Where are you going?

56th Circuit Court
Charlotte, Michigan

19

Jury Trial 3/24/17 157a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S i JUROR OSBURN: Were going to Florida.

2 THE COURT: And you already have airline tickets paid

3 for?

4 JUROR OSBURN: We do.

5 THE COURT: Whereabouts in Florida are you going?

6 JUROR OSBURN: Were going to Holmes Beach area.

7 THE COURT: So, let me just be clear. You dont want

8 to give up your airplane tickets to sit on the jury here?

9 JUROR OSBURN: (Inaudible - laughter).

10 THE COURT: All right, I think thats pretty

11 reasonable.

12 Any objection to the -— the Court allowing him to be

13 dismissed?

14 MS. VAN LANGEVELDE: No, Your Honor.

15 MR. PAWLUK: No, Your Honor.

16 THE COURT: All right, Mr. Osburn, I hope you have a

17 great vacation. You are excused.

18 JUROR OSBURN: Thank you.

19 THE COURT: All righty, Diane Schafer. Good morning.

20 JUROR SCHAFER: Morning.

21 THE COURT: How are you?

22 JUROR SCHAFER: Fine.

23 THE COURT: Were you able to hear the questions that

24 I just asked the other jurors?

25 JUROR SCHAFER: Yes.
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S i THE COURT: So --

2 JUROR SCHAFER: I dont know anyone.

3 THE COURT: Dont know anybody on the witness list,

4 dont know anybody here, in the courtroom, and you dont have

5 airline tickets to leave next week?

6 JUROR SCHAFER: I wish, but no.

7 THE COURT: Does anybody have surgery scheduled next

8 week?

9 JURORS: (No verbal response)

10 THE COURT: Okay. Now, as you hear the testimony in

ii this case, I will be asking you to sit for two hours at a time.

12 I mean, we will take breaks in the morning and for lunch, and

5 13 then in the afternoon, but about two hours is as long as well

14 ask you to sit. Does anybody have any reason that they are

15 unable to sit and listen to testimony for, approximately, two

16 hours at a time?

17 JURORS: (No verbal response)

18 THE COURT: Now, as I mentioned earlier, this is a

19 criminal case. The paper thats used to charge a defendant

20 with a crime is called an Information. The Information in this

21 case charges that the defendant, Ernesto Evaristo Uribe, as

22 follows:

23 In the name of the People of the State of the (sic)

S 24 Michigan, the prosecuting (sic) appears in front of this court25 and states: Count one: Criminal sexual conduct - first degree
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i

- person under 13, defendant 17 years of age or older,

2 Stonegate trailer part. Count two: Criminal sexual conduct —

3 first degree - person under 13, defendant 17 years of age or

4 older, Courtland Street. Count three: Criminal sexual conduct

5 - first degree — person under 13, defendant 17 years of age or

6 older, Courtland Street. And count four: Criminal sexual

7 conduct - first degree — person under 13, defendant 17 years of

8 age or older, Kens -- Kensington Meadows.

9 Now, the defendant has pled not guilty to these

10 charges. You should clearly understand that the Information I

11 have read is not evidence. An Information is read in every

12 criminal trial so that the defendant and the jury can hear the

5 13 charges. You must not think of it as evidence of his guilt or

14 that he must be guilty because he has been charged.

15 A person accused of a crime is presumed to be

16 innocent. This means you must start with the presumption that

17 the defendant is innocent. This presumption continues

18 throughout the trial and entitles the defendant to a verdict of

19 not guilty unless you are satisfied beyond a reasonable doubt

20 that he is guilty.

21 Every crime is made up of parts called elements. The

22 prosecutor must prove each element of the crime beyond a

23 reasonable doubt. The defendant is not required to prove his

S 24 innocence or anything. If you find the prosecutor has not25 proven every element beyond a reasonable doubt, then you must
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1 find the defendant is not guilty.

2 A reasonable doubt is a fair and honest doubt growing

3 out of evidence or lack of evidence. It is not merely an

4 imaginary or possible doubt, but it is a doubt based on reason

5 and common sense. A reasonable doubt is just that, a doubt

6 that is reasonable after a careful and considered examination

7 of the facts and circumstances of this case.

8 Have any of you ever been a juror before?

9 Ms. Gober, when were you a juror?

10 JUROR GOBER: When?

11 THE COURT: Yeah.

12 JUROR GOBER: Quite a few years ago. Im sorry, I

5 13 dont remember the exact year.

14 THE COURT: Was it here, in Eaton County?

15 JUROR GOBER: Yes, it was.

16 THE COURT: What kind of a case was it?

17 JUROR GOBER: (No verbal response).

18 THE COURT: You dont remember?

19 JUROR GOBER: Im sorry.

20 THE COURT: Do you remember, did you deliberate and

21 reach a verdict?

22 JUROR GOBER: Wedid.

23 THE COURT: And what was the verdict that you

24 reached?

5 25 JUROR GOBER: I believe the verdict was not guilty.
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1 THE COURT: Okay. You do -- do you remember what,

2 even, the crime was?

3 JUROR GOBER: Im sorry, I dont.

4 THE COURT: Thats okay. Would anything about your

5 previous service as a juror cause you to be able to be —- I

6 mean, can you still be fair and unbiased in this case because

7 you served before?

8 JUROR GOBER: Yes, I believe I can.

9 THE COURT: All right. Who else had their hand up?

10 Mr. Silvers.

ii JUROR SILVERS: Yup.

12 THE COURT: When were you a juror?

5 13 JUROR SILVERS: Quite a while ago.

14 THE COURT: Was it here, in Eaton County?

15 JUROR SILVERS: Yup.

16 THE COURT: And was it a criminal case?

17 JUROR SILVERS: Yes.

18 THE COURT: Do you rememberwhat type of crime it

19 was?

20 JUROR SILVERS: No, I dont.

21 THE COURT: Do you remember if you deliberated to a

22 verdict?

23 JUROR SILVERS: No, they settled before we even went

THE COURT: Anything about that experience that would
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i

make you unable to be fair and impartial?

2 JUROR SILVERS: Nope.

3 THE COURT: Anybody else have their hand up? Mr.

4 Phillips, when were you a juror?

5 JUROR PHILLIPS: It was several years ago, right here

6 in Eaton County.

7 THE COURT: And what type of case was it?

8 JUROR PHILLIPS: Child support case.

9 THE COURT: Did you reach a verdict?

10 JUROR PHILLIPS: Yes, we did.

11 THE COURT: And do you recall what the verdict was?

12 JUROR PHILLIPS: Guilty.

5 13 THE COURT: Anything about that previous service that

14 would make you unable to be fair and impartial in this case?

15 JUROR PHILLIPS: No.

16 THE COURT: Have any of you been a witness in court

17 before?

18 Have -- oh, Mr. Kuhiman, yes, youve been a witness

19 before?

20 JUROR KUHLMAN: Yes, maam.

21 THE COURT: How many times do you think youve been a

22 witness?

23 JUROR KUHLMAN: If I had to guess, 25, 30 times.

24 THE COURT: Anything about your previous experience

5 25 of being a witness that would cause you to be unable to be fair
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5 1 and impartial?

2 JUROR KUHLMAN: No, not at all.

3 THE COURT: Mr. Kent, did you have your hand up?

4 JUROR KENT: Yes.

5 THE COURT: Have you been a witness before?

6 JUROR KENT: Yes.

7 THE COURT: Where at?

8 JUROR KENT: Calhoun County.

9 THE COURT: What type of case was it?

10 JUROR KENT: Hit and run.

11 THE COURT: Okay. And in what capacity were you a

12 witness?

5 13 JUROR KENT: (No verbal response).

14 THE COURT: Were you a -- were you --

15 JUROR KENT: Eyewitness.

16 THE COURT: Pardon?

17 JUROR KENT: Eyewitness.

18 THE COURT: You were an eyewitness. So -- and you

19 testified?

20 JUROR KENT: Yes.

21 THE COURT: Anything about that experience impact you

22 to be fair and impartial in this case?

23 JUROR KENT: No.

24 THE COURT: No? Okay. Have any of you been a party

5 25 in a case?
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1 JURORS: (No verbal response).

2 THE COURT: Have you sued somebody or been sued?

3 Yes?

4 JUROR SCHLICHTER: I -- Ive sat through trials on

5 behalf of the hospital.

6 THE COURT: Okay. Have those been jury trials?

7 JUROR SCHLICHTER: Yes, maam.

8 THE COURT: Anything about those exper -- how many

9 times have you sat through a trial?

10 JUROR SCHLICHTER: Twice.

11 THE COURT: Okay. In those cases, did the jury

12 render verdicts?

5 13 JUROR SCHLICHTER: Yes.

14 THE COURT: Were they guilty or not guilty?

15 JUROR SCHLICHTER: No cause.

16 THE COURT: No cause, okay. Anything about that

17 experience that would impact you in this case?

18 JUROR SCHLICHTER: I dont believe so.

19 THE COURT: Okay. Have any of you had a close friend

20 or a relative that has been the victim of a crime?

21 Mr. Silvers.

22 JUROR SILVERS: My stepdaughter.

23 THE COURT: What type of crime was it?

24 JUROR SILVERS: She was molested.

5 25 THE COURT: Okay. How long ago was that?
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5 1 JUROR SILVERS: About 15 years ago.

2 THE COURT: Was that here, in Eaton County?

3 JUROR SILVERS: At Eaton County and Barry.

4 THE COURT: Okay. Did you have interaction with the

5 prosecutors office?

6 JUROR SILVERS: No.

7 THE COURT: Did you have interaction with the

8 sheriffs department?

9 JUROR SILVERS: Just routine questioning.

10 THE COURT: Okay. Did they ever find the assailant?

11 JUROR SILVERS: Yes.

12 THE COURT: Did they prosecute the assailant?

13 JUROR SILVERS: Yes.

14 THE COURT: But you were not involved in that? You

15 didnt have to be at court or be part of the proceedings?

16 JUROR SILVERS: Well, when it happened, I was out of

17 state working.

18 THE COURT: Oh, okay.

19 JUROR SILVERS: But when I came home to it, I was,

20 obviously, thrown into it.

21 THE COURT: Right. Was there a trial?

22 JUROR SILVERS: Yes.

23 THE COURT: Did you attend the trial?

24 JUROR SILVERS: No.

5 25 THE COURT: What was the result of the trial?
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i

JUROR SILVERS: He was found guilty.

2 THE COURT: Okay. And how old was your stepdaughter?

3 JUROR SILVERS: Twelve.

4 THE COURT: Okay. Anything about going through that

5 experience that would impact you in this case?

6 JUROR SILVERS: Honestly, I dont know. It was

7 something I -- I wouldnt want to go through again with my kid.

8 THE COURT: Right, right. The question I -- as a

9 juror is whether or not youre gonna be —- if youre open—

10 minded today and will hear all of the evidence, and then

ii deliberate with your fellow jurors before you make any type of

12 a decision. Do you think you can do that?

5 13 JUROR SILVERS: I think Id probably be biased.

14 THE COURT: You think you would?

15 JUROR SILVERS: Just on how the case is laid out.

16 THE COURT: Was it a negative experience for you?

17 JUROR SILVERS: I wouldnt say negative exactly.

18 THE COURT: Okay. So, again, the criteria is that

19 you have to be open-minded --

20 JUROR SILVERS: Urn-hum.

21 THE COURT: -- and not have any bias as we begin this

22 process. Do you feel that you can do that?

23 JUROR SILVERS: No.

S 24 THE COURT: Ms. Morton. I mean, Ms. Van Langevelde,25 any objection?
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MS. VAN LANGEVELDE: Yeah. Yeah, no. I -- I think

2 he can be excused for cause, Your Honor.

3 THE COURT: Mr. Pawluk?

4 MR. PAWLUK: I agree, Your Honor.

5 THE COURT: All right. Mr. Silvers, thank you so

6 much for being here today, and you are excused.

7 Elizabeth Paulik. Good morning.

8 JUROR PAULIK: Good morning.

9 THE COURT: How are you today?

10 JUROR PAULIK: Im good. How are you?

ii THE COURT: Were you -- Im good. Were you able to

12 hear all of the questions?

5 13 JUROR PAULIK: Yes, maam.

14 THE COURT: I would indicate -- anybody that caught

15 that —— that Miss Pauliks last name is spelled different than

16 Mr. Pawluks last name; right?

17 JUROR PAULIK: (No verbal response).

18 THE COURT: Okay. Did you know anybody in the

19 courtroom?

20 JUROR PAULIK: Ive been before you before.

21 THE COURT: And in what nature have you been before

22 me?

23 JUROR PAULIK: Child support.

24 THE COURT: Anything about the fact that youve

25 appeared in front of me regarding child support impact your
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ability to hear the case?

2 JUROR PAULIK: No, maam.

3 THE COURT: Did you know any of the witnesses?

4 JUROR PAULIK: No.

5 THE COURT: Okay. Do you have any airline tickets

6 purchased?

7 JUROR PAULIK: No.

8 THE COURT: Do you have any surgery scheduled?

9 JUROR PAULIK: No.

10 THE COURT: Do you have any health reasons that you

ii cant sit for two hours at a time?

12 JUROR PAULIK: No.

5 13 THE COURT: Now, Ive also asked some questions about

14 your familiarity, perhaps, with the justice system. Have you

15 ever served as a jury -— as a juror?

16 JUROR PAULIK: No.

17 THE COURT: No. Been the victim of a crime?

18 JUROR PAULIK: No.

19 THE COURT: Had close friends or family members that

20 were victims of crimes?

21 JUROR PAULIK: No.

22 THE COURT: Okay. Ever been a party in a case other

23 than your child support case?

24 JUROR PAULIK: No.

5 25 THE COURT: Okay. So, now we move on to all of you,
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the next question. Do any of you have any close friends or

2 family members that are in law enforcement?

3 Mr. Kuhlman, you get a pass on that one.

4 Okay, Miss Gober.

5 JUROR GOBER: I have a nephew who works for the Eaton

6 County Sheriffs Department.

7 THE COURT: Okay. And how long has -- how often do

8 you see your nephew?

9 JUROR GOBER: Probably every couple of months.

10 THE COURT: All right. And when you see your nephew,

ii do you discuss his job or criminal cases?

12 JUROR GOBER: No.

5 13 THE COURT: Okay.

14 JUROR GOBER: Just in -- in very vague terms.

15 THE COURT: Okay.

16 JUROR GOBER: Like hows the job gain and things

17 like that.

18 THE COURT: Right. Is the fact that your nephew is

19 in law enforcement, would that impact your ability to be

20 unbiased?

21 JUROR GOBER: I dont believe it would impact me, no.

22 THE COURT: Okay. Did anybody else have their hand

23 up? Mr. Desloover.

24 JUROR DESLOOVER: Yes, my brother-in-laws a retired

25 state trooper.
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1 THE COURT: Okay. How long was he a state trooper

2 for?

3 JUROR DESLOOVER: The minimum to retire.

4 THE COURT: Okay. Does he live in this area?

5 JUROR DESLOOVER: No, he lives in the UP.

6 THE COURT: Oh. Do you see him frequently?

7 JUROR DESLOOVER: About three times a year.

8 THE COURT: Okay. The fact that your brothers (sic)

9 a retired state trooper, would that impact your ability to be

10 fair and impartial?

11 JUROR DESLOOVER: It would not.

12 THE COURT: Okay. Yes?

5 13 JUROR CASCIOTTI: My ex-husband was a police officer.

14 AndI--

15 THE COURT: Always best to tell us everything; right?

16 JUROR CASCIOTTI: I still have to interact with him

17 because we have a child together.

18 THE COURT: Okay.

19 JUROR CASCIOTTI: Hes no longer a cop but I just --

20 THE COURT: Oh. Where was he a police officer at?

21 JUROR CASCIOTTI: East Lansing.

22 THE COURT: Okay. Anything about the fact that you

23 were married to somebody who was an East Lansing police

S 24 officer, would that impact you?25 JUROR CASCIOTTI: No.
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THE COURT: Either way?

2 JUROR CASCIOTTI: No.

3 THE COURT: Okay. Any -- yes, Miss Schafer.

4 JUROR SCHAFER: Yeah, you said anyone. I have two

5 cousins who are -- one is a retired Lansing policeman, the

6 other one is, I believe, an Ingham County sheriff.

7 THE COURT: Depu --

8 JUROR SCHAFER: I dont see either one of them only

9 occasionally.

10 THE COURT: All right. And -- but that doesnt

ii the fact that you have relatives —-

12 JUROR SCHAFER: No.

5 13 THE COURT: -- that were in the criminal defense

14 system doesnt impact you; right?

15 JUROR SCHAFER: Right.

16 THE COURT: Okay. Have any of you had any family

17 member or close friend involved in criminal defense?

18 JURORS: (No verbal response).

19 THE COURT: In other words, somebodymaybe has been

20 charged with a crime and has dealt with the legal system.

21 Miss Southern.

22 JUROR SOUTHERN: My brother-in-law was sent to prison

23 for drunk driving. He killed somebody.

24 THE COURT: Okay.

5 25 JUROR SOUTHERN: And my brother was in prison in
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California for making drugs.

2 THE COURT: Okay. Well, lets start with your

3 brother. Hes out -- hes —— hes —— is he in prison now?

4 JUROR SOUTHERN: No.

5 THE COURT: Okay. In California, is where he was in

6 prison?

7 JUROR SOUTHERN: Yes.

8 THE COURT: Did you live in California?

9 JUROR SOUTHERN: No.

10 THE COURT: All right.~ So, were you close to him, or

ii was he out there doing his own thing?

12 JUROR SOUTHERN: Yeah, he was in a lot of trouble

5 13 where we lived, so my dad shipped him to California.

14 THE COURT: Okay.

15 JUROR SOUTHERN: And then he got in more trouble.

16 THE COURT: Anything about that fact scenario that

17 would influence you?

18 JUROR SOUTHERN: (No verbal response).

19 THE COURT: No? And then your brother-in-law, you

20 said, is in prison or was?

21 JUROR SOUTHERN: He was.

22 THE COURT: Okay. Was that here, in Michigan?

23 JUROR SOUTHERN: Yes.

24 THE COURT: And that, you said, was for killing

5 25 somebody while driving under the influence?
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. 1 JUROR SOUTHERN: Yeah.

2 THE COURT: Was that here, in Eaton County?

3 JUROR SOUTHERN: The accident was not, I dont

4 believe.

5 THE COURT: Okay. How long ago was that?

6 JUROR SOUTHERN: I cant remember. Like 20 years,

7 probably.

8 THE COURT: Okay. Anything about that would

9 influence you in this case?

10 JUROR SOUTHERN: No.

ii THE COURT: Okay. Do any -- oh, is it Cathron?

12 JUROR CATTRON: Cattron.

5 13 THE COURT: Cathron, yes?

14 JUROR CATTRON: Cattron. My father was arrested for

15 drunk driving when I was a child. And my brother was in jail

16 here, in Eaton County, several years ago for —— Im not for

17 sure.

18 THE COURT: Okay.

19 JUROR CATTRON: Something related to, I think, maybe

20 breaking and entering. Im not sure.

21 THE COURT: All right, shes -- can -- you just need

22 to keep your voice up a little bit. She said ——

23 JUROR CATTRON: Oh, Im sorry.

24 THE COURT: -- maybe related to breaking and

25 entering.
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1 JUROR CATTRON: Yes.

2 THE COURT: Anything about the fact that your dad was

3 -- did you say in jail?

4 JUROR CATTRON: I think he did serve some time.

5 THE COURT: You were a small child, you said?

6 JUROR CATTRON: I was a -- a young teen-ager.

7 THE COURT: Okay. Does that impact your ability to

8 be fair and impartial?

9 JUROR CATTRON: No.

10 THE COURT: What about your brother?

11 JUROR CATTRON: No.

12 THE COURT: Okay. Do any of you know each other?

5 13 Yes?

14 JUROR SOUTHERN: Yes.

15 THE COURT: Who do you know?

16 JUROR SOUTHERN: Tom Kent.

17 THE COURT: Mr. Kent and Miss Southern know each

18 other. And how is it that you know each other?

19 JUROR SOUTHERN: His son is married to my neighbors

20 daughter and --

21 THE COURT: Were gonna have to get the white board

22 out; right —— (inaudible - laughter) -— okay.

23 JUROR SOUTHERN: Yeah. And him and his wife have

24 just became friends, and they helped us celebrate the adoption25 of our son.
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1 THE COURT: Okay. Do you socialize together on a

2 regular basis?

3 JUROR SOUTHERN: No.

4 THE COURT: All right. Have any plans to get

5 together this weekend?

6 JUROR SOUTHERN: No.

7 THE COURT: Okay. Anybody else?

8 JUROR IBAUGH: I dont know anybody, but I want to go

9 back to a previous question. My ex -—

10 THE COURT: Okay.

ii JUROR IBAUGH: -- which we are exes now, but at the

12 time we were married, I was living in a different state. He

5 13 got in trouble with the place that he worked with, on the

14 Internet, selling things that he worked for -- he stole some

15 stuff.

16 THE COURT: Oh.

17 JUROR IBAUGH: And he did serve time in Hastings, at

18 the jail there.

19 THE COURT: Okay.

20 JUROR IBAUGH: And he had a felony. I dont know if

21 the felonys still there or not. Yes, we do talk; we have kids

22 together.

23 THE COURT: Right. Miss Ibaugh, anything about that,

24 though, that would influence your ability to be fair and25 impartial in this case?
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i

JUROR IBAUGH: No.

2 THE COURT: Okay. And, finally, as a juror, you will

3 hear evidence and then, collectively, you will discuss that

4 evidence and, hopefully, reach a verdict. Implicit in that is

5 that you will be being asked to pass judgment upon a fellow

6 citizen. Does anybody feel that they are unable to do that?

7 JURORS: (No verbal response).

8 THE COURT: All right. Now is the time, as I

9 indicated, that each attorney is going to be able to ask you

10 questions. And we will start with Assistant Prosecutor Ms. Van

11 Langevelde.

12 MS. VAN LANGEVELDE: Thank you, Your Honor.

5 13 Good morning, again, to all of you.

14 JURORS: Good morning.

15 MS. VAN LANGEVELDE: And to all of you in the

16 gallery, please pay attention to my questions, because, even

17 though you might not be in these chairs right now, you might

18 end up in these chairs later. So, well do our best not to

19 drag out the morning, but weve got a lot of stuff to cover.

20 First, I want to start with you, Miss Paulik. You

21 said that you are a CCHT. I have no idea what that is. What

22 is that?

23 JUROR PAULIK: Im a dialysis technician.

24 MS. VAN LANGEVELDE: Okay.

25 JUROR PAULIK: Which, I put people on machines.
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S i MS. VAN LANGEVELDE: So, youre -- youre in the

2 medical field.

3 JUROR PAULIK: Yes.

4 MS. VAN LANGEVELDE: Okay. You dont know any of our

5 doctors, Dr. Luginbill or Dr. Guertin?

6 JUROR PAULIK: No.

7 MS. VAN LANGEVELDE: Okay. All right. I had to ask,

8 cause I -— I was like I dont know what that means.

9 And as we go through this morning, I just want to

10 remind you guys that these questions arent meant to embarrass

ii you or make you feel uncomfortable. Like Judge indicated, we

12 —— we just need to make sure that we have a fair and unbiased

5 13 jury as we go forth and both sides have a fair trial, if that

14 makes sense.

15 Does the -- I think we talked about this a little

i6 bit, but anybody else know or been a victim of sexual abuse or

17 sexual assault?

18 JUROR CASCIOTTI: I --

19 MS. VAN LANGEVELDE: Miss Casciotti.

20 JUROR CASCIOTTI: I was inappropriately touched by a

21 pastor. I didnt tell anyone until I was older. And we never

22 had a trial or anything, but I did have that experience growing

23 up.

24 MS. VAN LANGEVELDE: Okay. Would that experience

25 cause you to be biased for one side or the other?
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i

JUROR CASCIOTTI: I dont think so.

2 MS. VAN LANGEVELDE: Do you think that you could put

3 your personal experience aside and be fair in this case?

4 JUROR CASCIOTTI: Urn-hum.

5 MS. VAN LANGEVELDE: Fantastic. Thank you.

6 Anybody else?

7 JUROR MILAM: I was gonna say I think a large

8 percentage of women have been sexually assaulted. So, I know a

9 couple people but --

10 MS. VAN LANGEVELDE: Youdo know a couple people?

ii JUROR MILAM: Yeah.

12 MS. VAN LANGEVELDE: Well, let me -- and -- but not

5 13 yourself?

14 JUROR MILAM: (No verbal response).

15 MS. VAN LANGEVELDE: Okay. Did -- did those people

16 share that -- that experience with you ——

17 JUROR MILAM: Urn-hum.

18 MS. VAN LANGEVELDE: -- as with a friend?

19 JUROR MILAM: Yeah.

20 MS. VAN LANGEVELDE: When that friend told you, did

21 you believe that person?

22 JUROR MILAM: Urn-hum.

23 MS. VAN LANGEVELDE: Did you require them to provide

24 you with proof of that?

5 25 JUROR MILAM: No.
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1 MS. VAN LANGEVELDE: No. You just believed them

2 cause --

3 JUROR MILAIl: Yeah.

4 MS. VAN LANGEVELDE: -- they were your friends.

5 JUROR MILAM: Were friends.

6 MS. VAN LANGEVELDE: Anybody else have that

7 experience? That somebody had come forward and said, hey, Ive

8 -- Ive been a victim of sexual abuse or assault?

9 JUROR IBAUGH: I did as a young child. I was very,

10 very young, but, yeah. It was a brother.

11 MS. VAN LANGEVELDE: That you were the victim?

12 JUROR IBAUGH: Yes.

5 13 MS. VAN LANGEVELDE: Okay. Did you ever report it to

14 anyone?

15 JUROR IBAUGH: I told my mom.

16 MS. VAN LANGEVELDE: You told your mom. Did you mom

17 report it to the police?

18 JUROR IBAUGH: No.

19 MS. VAN LANGEVELDE: Ever been through, kind of, the

20 process of the court system?

21 JUROR IBAUGH: No.

22 MS. VAN LANGEVELDE: Howold were you when the

23 incident happened?

24 JUROR IBAUGH: Six, five or six or so.

5 25 MS. VAN LANGEVELDE: And it was a touching?
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5 1 JUROR IBAUGH: Yeah.

2 MS. VAN LANGEVELDE: Wasit somebody in your family?

3 JUROR IBAUGH: Yes, my brother.

4 MS. VAN LANGEVELDE: Oh, your -- Im sorry, you

5 already said that. And what did you momdo about it?

6 JUROR IBAUGH: I dont know. She took care of it.

7 She said, I will take care of that.

8 MS. VAN LANGEVELDE: And did you -- did you still see

9 your brother?

10 JUROR IBAUGH: Yes. I still see him to this day.

ii MS. VAN LANGEVELDE: And I forgot to ask you about

12 your pastor. When you -- did you end up telling any adult

5 13 figure in your life or anything?

14 JUROR CASCIOTTI: I had told my momwhen I was a

15 senior in high school.

16 MS. VAN LANGEVELDE: So, how many years was that

17 after it happened?

i8 JUROR CASCIOTTI: I think I was somewhere between

19 eight and 10 when it happened. And I blocked it out. And he

20 did something at church one day that triggered the memory for

21 me, and thats when I told my mom. And I just stayed away from

22 him from then on.

23 MS. VAN LANGEVELDE: You never told any, like, police

24 officers, never went through the court system, anything like25 that?
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1 JUROR CASCIOTTI: No.

2 MS. VAN LANGEVELDE: And so, you had the experience

3 where, you know, you just kind of blocked it out, didnt want

4 to even think about it, and then something happened that caused

5 you to think about it.

6 JUROR CASCIOTTI: Um-hum.

7 MS. VAN LANGEVELDE: Okay. Does that -- has anybody

8 else had a friend or a family member have that kind of

9 experience, where like they just put it to the side and didnt

10 think about it, and then later it came out again? Anybody else

ii have that experience?

12 JURORS: (No verbal response)

5 13 MS. VAN LANGEVELDE: No? Anyone know a friend or

14 family member been accusedof sexual assault, that you were --

15 or, that person was accused of it?

16 JUROR: (No verbal response)

17 MS. VAN LANGEVELDE: No? No, okay. Oh, I forgot to

18 ask you, Miss -— is it Ibaugh?

19 JUROR IBAUGH: Yes.

20 MS. VAN LANGEVELDE: Okay, Miss Ibaugh, your

21 experience, do you think that that will cause you to be biased,

22 in any way?

23 JUROR IBAUGH: I dont think so. It was years and

24 years ago.

25 MS. VAN LANGEVELDE: Okay. So, you think that you
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1 could listen to, basically, both sides and be fair?

2 JUROR IBAUGH: Yup.

3 MS. VAN LANGEVELDE: Okay. Can anybody, other than

4 you three gals, tell me why a victim of sexual assault or

5 sexual abuse might not tell right away?

6 JUROR MILAM: Embarrassment or fear.

7 MS. VAN LANGEVELDE: Embarrassment or fear. How

8 about you, Mr. Phillips?

9 JUROR PHILLIPS: Urn-hum.

10 MS. VAN LANGEVELDE: Can you give me some reasons why

ii you think a victim might not tell right away, especially a

12 child?

5 13 JUROR PHILLIPS: Maybe not realized it happened.

14 MS. VAN LANGEVELDE: Sure. How about you, sir?

i5 JUROR DESLOOVER: Scared.

16 MS. VAN LANGEVELDE: Scared.

17 JUROR DESLOOVER: Dont understand what -- what

18 happened.

19 MS. VAN LANGEVELDE: Right. How do we know -- how do

20 kids know when somethings wrong?

21 Miss Posey, do you have children?

22 JUROR POSEY: I do.

23 MS. VAN LANGEVELDE: Howmany?

24 JUROR POSEY: One.

5 25 MS. VAN LANGEVELDE: How would your -- and how old?
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1 Im sorry.

2 JUROR POSEY: He is two and-a-half.

3 MS. VAN LANGEVELDE: Okay. So, maybe not so much.

4 JUROR POSEY: Yeah.

5 MS. VAN LANGEVELDE: Howcould, though -- how could a

6 two and-a-half-year-old maybe know something is wrong?

7 JUROR POSEY: Maybe scared and not thinking something

8 is wrong, you know, not something -- maybe shame.

9 MS. VAN LANGEVELDE: Oh, yeah, thats good. Yeah.

10 How do our kids know when something is wrong? How

ii about you, Mr. Kent?

12 JUROR KENT: Well, maybe theyd never seen it before.

13 It was embarrassing.

14 MS. VAN LANGEVELDE: Right. They might not know its

15 wrong until an adult tells them; right?

16 JURORS: (No verbal response).

17 MS. VAN LANGEVELDE: Have we all been through health

18 class?

19 JURORS: (No verbal response).

20 MS. VAN LANGEVELDE: Yeah. If someonewas going to

21 abuse, say, a small child -- I mean -— by small, I mean like

22 elementary school. Can anybody give me some -- if someone was

23 gonna do this, how would they do it?

24 How about you, Ms. -— Im sorry, green sweater.

5 25 MS. MORTON: Referring to Ms. Schafer?
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5 1 MS. VAN LANGEVELDE: Schafer, sorry.

2 JUROR SCHAFER: Yeah. How would they know?

3 MS. VAN LANGEVELDE: No. If -- if a perpetrator --

4 JUROR SCHAFER: Urn-hum.

5 MS. VAN LANGEVELDE: -- of sexual abuse were gonna do

6 it, how would they do it, to be able to get away with it?

7 JUROR SCHAFER: Probably in a setting where theyre

8 alone with this individual.

9 MS. VAN LANGEVELDE: Sure, no witnesses.

10 How about -- Im sorry -- Ms. Cattron?

ii JUROR CATTRON: Cattron.

12 MS. VAN LANGEVELDE: Cat -- Cattron. Im gonna get

5 13 this right.

14 JUROR CATTRON: Become familiar.

15 MS. VAN LANGEVELDE: Become familiar with them, sure.

16 How about -- who havent I picked on yet? Miss

17 Gober, I havent picked on you yet. Any ideas?

18 JUROR GOBER: I dont know, my mind isnt wired that

19 way.

20 MS. VAN LANGEVELDE: Sure.

21 JUROR GOBER: I really dont know.

22 MS. VAN LANGEVELDE: Right. How about anybody else

23 have any other ~-- raise your hand if you have any other ideas.

24 JUROR SCHAFER: Maybe its someone that they were

25 familiar with and trusted.
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1 MS. VAN LANGEVELDE: Sure, trust a person --

2 JUROR SCHAFER: Whos in a position of trust.

3 MS. VAN LANGEVELDE: -- whos in a position of trust.

4 How about they pick an easy target? Like we see a

5 lot about college —— or, you know, college rape situations.

6 guess that out of our -— outside of our kid thing, but somebody

• 7 whos super drunk, an easy target. Maybe somebody thats not

8 gonna be so easily believed. Does that make sense to

9 everybody?

10 JURORS: (No verbal response)

ii MS. VAN LANGEVELDE: Anybody have any bias or think

12 no way?

13 JURORS: (No verbal response)

14 MS. VAN LANGEVELDE: I think quite a few of you have

15 children. Who has children? Raise your hand for me.

16 JURORS: (Hands raised)

17 MS. VAN LANGEVELDE: Who has stepchildren?

18 JURORS: (No hands raised).

19 MS. VAN LANGEVELDE: No? Most of you all have your

20 own children, okay. Of those who raised your hands, how many

21 of you have girls?

22 FEMALE JUROR: I have two girls.

23 MS. VAN LANGEVELDE: Howmany of you have boys?. 24 JUROR MILAM: My ones transgender.

25 MS. VAN LANGEVELDE: Okay, fair enough. How many of
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i

you have taken your children to the doctor before?

2 JURORS: (No verbal response).

3 MS. VAN LANGEVELDE: Just did this week, too. When

4 youre taking your child for like a sore throat or an ear ache,

5 how would you expect that exam to go? Can anybody just like

6 walk me through that? Whos got little —-

7 JUROR SCHLICHTER: Like a mini exam, questions.

8 MS. VAN LANGEVELDE: Sure, questioning. Do any of

9 you -- would -- would you expect like the doctor to totally

10 disrobe your kid and look at their genitals?

ii JURORS: No.

12 MS. VAN LANGEVELDE: Did -- would anybody think that

5 13 -- that a doctor examining -- would anybody expect a doctor to

14 examine for something that they didnt know was happening?

15 JURORS: No.

16 MS. VAN LANGEVELDE: Okay. So, when you go into the

17 doctors office, you give a history; right?

18 JURORS: (No verbal response)

19 MS. VAN LANGEVELDE: Say, you know -- and -- and the

20 doctor asks, you know -— and usually its the mom. Ill pick

21 on you, Miss Paulik. The doctor says, Miss Paulik, whats

22 going on with your kids today; right?

23 JUROR PAULIK: Urn-hum.

24 MS. VAN LANGEVELDE: And youre -- and you expect25 them to --
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S i JUROR PAULIK: Remember whatever I tell em --

2 MS. VAN LANGEVELDE: Right.

3 JUROR PAULIK: -- is wrong, yup.

4 MS. VAN LANGEVELDE: Sure. Would you expect a doctor

5 to totally disrobe your kid, look at their genitals?

6 JUROR PAULIK: No.

7 MS. VAN LANGEVELDE: Okay. Now, again, I dont mean

8 to embarrass anybody, but this is, obviously, is a criminal

9 sexual conduct case, so we are gonna talk about sexual stuff.

10 But -- and I just -- and I dont need you to -— to,

ii you know, tell me your -- tell me stories, but just does

12 everybody remember their first sexual experience?

5 13 JURORS: (No verbal response)

14 MS. VAN LANGEVELDE: Raise of hands.

15 JURORS: (Hands raised)

16 MS. VAN LANGEVELDE: Okay. Does everyone remember

17 their most recent sexual experience?

18 JURORS: (No verbal response).

19 MS. VAN LANGEVELDE: Okay. Does everyone remember

20 every single sexual experiencethat youve ever had?

21 JURORS: (No verbal response)

22 MS. VAN LANGEVELDE: Most -- I would say most people

23 no.

24 Would you be able to tell me dates, times, what you

5 25 were wearing, what the other person was wearing, where members
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i

of your family are? Would any of you be able to tell me those

2 details about every single sexual experience youve ever had?

3 JURORS: (No verbal response)

4 MS. VAN LANGEVELDE: No, okay. Would anybody expect

5 a witness, even a young adult or a child, to be able to say

6 that?

7 JURORS: (No verbal response)

8 MS. VAN LANGEVELDE: Would anybody expect that, if a

9 witness comes in here and would be expected to be able to say

10 dates, times, what you were wearing, what he was wearing?

ii JURORS: (No verbal response).

12 MS. VAN LANGEVELDE: Anybody expect that from a child

5 13 witness?

14 JURORS: (No verbal response)

15 MS. VAN LANGEVELDE: No? Tell me if you would.

16 JURORS: (No verbal response)

17 MS. VAN LANGEVELDE: Okay. Does anybody have an

18 expec —- ooh —— strong expectation of a child?

19 JURORS: (No verbal response)

20 MS. VAN LANGEVELDE: I know Mr. Kuhlman has testified

2i before. And, Mr. Kent, you said that you had testified before,

22 as well?

23 JUROR KENT: Yes.

24 MS. VAN LANGEVELDE: Anybody else testified?

5 25 JURORS: (No verbal response)
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5 1 MS. VAN LANGEVELDE: Ill pick on you, Mr. Kent.

2 know it -- it wasnt a criminal sexual conduct case. It was a

3 -- it was a traffic hit and run?

4 JUROR KENT: Yes. It was a pedestrian.

5 MS. VAN LANGEVELDE: Can you hear him, Ms. Bond?

6 COURT RECORDER: Yes.

7 MS. VAN LANGEVELDE: Okay.

8 JUROR KENT: It was a pedestrian.

9 MS. VAN LANGEVELDE: Oh, a pedestrian got hit by a

10 car?

11 JUROR KENT: (No verbal response).

12 MS. VAN LANGEVELDE: And you were the witness to

5 13 that?

14 JUROR KENT: Yes.

15 MS. VAN LANGEVELDE: And that was in Calhoun County?

16 JUROR KENT: (No verbal response).

17 MS. VAN LANGEVELDE: How did you feel when you came

18 into the courtroom and had to testify about that?

19 JUROR KENT: Well, it was all -— it all came out.

20 didnt forget anything.

21 MS. VAN LANGEVELDE: Sure.

22 JUROR KENT: It was scary.

23 MS. VAN LANGEVELDE: Yes. How did it feel taking the

24 witness stand?

5 25 JUROR KENT: It was a relief.
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5 1 MS. VAN LANGEVELDE: It was? Were you nervous, at

2 all, beforehand?

3 JUROR KENT: Yes.

4 MS. VAN LANGEVELDE: Okay. Anybody else? Can

5 anybody think of how a child might feel coming into the

6 courtroom and having to talk in -- or, even a young adult

7 coming in and talking to you guys? How would that person feel?

8 Scared, nervous?

9 JURORS: (No verbal response)

10 MS. VAN LANGEVELDE: What does lying look like?

ii JURORS: (No verbal response)

12 MS. VAN LANGEVELDE: What do you think lying looks

5 13 like?

14 JURORS: (No verbal response)

15 MS. VAN LANGEVELDE: It can look like being nervous.

16 It can look the same; right?

17 JURORS: (No verbal response).

18 MS. VAN LANGEVELDE: How about give me some examples.

19 I want, like, physical descriptions. Like, what if a kid is

20 swinging in their chair, a young adult moving in their chair?

21 JUROR IBAUGH: It could be nerves.

22 MS. VAN LANGEVELDE: Could be nerves. What about

23 shaky voice?

24 JUROR MILAM: Nerves.

25 MS. VAN LANGEVELDE: Could be nerves.
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S i JUROR PHILLIPS: It could be nerves.

2 MS. VAN LANGEVELDE: What about looking at their

3 hands?

4 JURORS: (No verbal response)

5 MS. VAN LANGEVELDE: It could be nerves.

6 How are you going to —- I guess, give me some ways

7 that you think• you might be able to tell if somebody is lying

8 as opposed to just being nervous.

9 JUROR MILAM: Changing their story.

10 MS. VAN LANGEVELDE: Could be. Anybody else?

11 JUROR SCHAFER: Looking towards the prosecutor or the

12 defendant.

5 13 MS. VAN LANGEVELDE: Maybe. Anybody else?

14 JURORS: (No verbal response).

15 MS. VAN LANGEVELDE: • Its gonna be -- its -- its

16 hard. I would say your job, as jurors, is to try and figure

17 out who might be telling the truth and who might not be.

18 Thats a hard job; right? Especially when you have kids who

19 are nervous.

20 Well, the Judge is going to instruct you about what

21 we call credibility or believability. And one of the

22 instructions that youll hear at the end of the trial is that

23 any evidence —— or, Im sorry. It is not necessary that there. 24 be any evidence other than the testimony of the victim if the

25 testimony proves beyond areasonable doubt the defendants
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S i guilt.

2 So, this, right here, is the witness stand. Can

3 anybody give me a guess why you think the witness stand is

4 located right here?

5 JUROR CASCIOTTI: Close to us.

• 6 MS. VAN LANGEVELDE: Close to you guys, right, cause

7 you guys are the —- the ones who are -— have to listen to the

8 -— to the witnesses; right? You guys have to make the

9 determination. And Judge will give you an instruction about

10 looking for -- about credibility issue or believability. Like

ii who has something to gain, who has something to lose, who has

12 loyalty, things like that. Those are the things that I want

5 13 you to kind of look for in this case. Can everybody do that

14 and -- and follow Judges instructions?

15 JURORS: (No verbal response).

16 MS. VAN LANGEVELDE: I confess, I am a terrible cook.

17 I cannot bake, I cannot cook. When I bring in off the street,

18 they say, please just pick it up from the store. I cant —- I

19 —— but I can follow directions, even though I cant follow

20 cooking directions.

21 Does everybody feel like they can follow directions?

22 JURORS: (No verbal response)

23 MS. VAN LANGEVELDE: Anybody gonna go rogue on me and

S 24 say Im not gonna listen to Judge Cunningham?25 JURORS: (No verbal response).
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S i MS. VAN LANGEVELDE: No? Okay, good.

2 How many of you watch shows like CSI?

3 JURORS: (No verbal response).

4 MS. VAN LANGEVELDE: Its been a long time. All

5 right, CSI people, do you understand that that is TV?

6 JURORS: (No verbal response).

7 MS. VAN LANGEVELDE: Okay, this is real life. Its

8 not as exciting, Im sorry.

9 In this particular case, the victim was between the

10 ages of eight —— or, Im sorry, five and about eight or nine-

ii years-old when the alleged CSC happened. Shes now 18. I do

12 not anticipate there being any physical type of evidence. Can

5 13 anybody tell me why?

14 JUROR CATTRON: Time has passed.

15 MS. VAN LANGEVELDE: A lot of time has passed.

16 Does anybody feel like they would absolutely have to

17 have physical evidence, DNA evidence, anything like that in

18 order to find the defendant guilty?

19 JURORS: (No verbal response)

20 MS. VAN LANGEVELDE: Anybody? Tell me now.

21 JURORS: (No verbal response).

22 MS. VAN LANGEVELDE: Okay. And -- and like I said,

23 Judge will instruct you that testimony is evidence. Does

24 everybody understand that?25 JURORS: (No verbal response).
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i

MS. VAN LANGEVELDE: Testimony is •evidence. Can

2 everybody -- if I meet my burden and you believe the testimony

3 beyond a reasonable doubt, can everybody find a verdict of

4 guilty just based on testimony?

5 JURORS: (No verbal response).

6 MS. VAN LANGEVELDE: Is everybody comfortable with

7 that?

8 JURORS: (No verbal response)

9 MS. VAN LANGEVELDE: Im not gonna have awesome, you

10 know, surveillance video coming in from 2004 to 2009, seven,

11 eight of, oh, there it is, direct evidence, we got it on video.

12 Im just not gonna have that. Does everybody understand that?

5 13 JURORS: (No verbal response)

14 MS. VAN LANGEVELDE: Okay. So, Judge will instruct

15 you that direct evidence is something that you -- like you

16 actually see, like when Mr. Kent was a witness, he was the

17 eyewitness. Thats considered direct evidence. Does everybody

18 understand what direct evidence is?

19 JURORS: (No verbal response)

20 MS. VAN LANGEVELDE: Okay. Theres also something

21 called circumstantial evidence. Does anybody give me -- can

22 anybody give me like a guess what you think circumstantial

23 evidence is?

S 24 JURORS: (No verbal response).25 MS. VAN LANGEVELDE: Who should I pick on? I havent
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5 1 picked on you recently. What do you think circumstantial

2 evidence is?

3 JUROR SOUTHERN: Its evidence, but you dont have

4 hard --

5 MS. VAN LANGEVELDE: Its not direct.

6 JUROR SOUTHERN: Its -- its not -- yeah.

7 MS. VAN LANGEVELDE: So, lets say -- its not

8 snowing, so Im not even gonna use that word. Theres no

9 windows in this room; right? And say Miss Morton goes out and

10 she comes back, and shes got rain boots, a rain coat, an

ii umbrella, and theyre all covered in tiny, little droplets of

12 water. What do you think that would be circumstantial evidence

5 13 of?

14 JURORS: Rain.

15 MS. VAN LANGEVELDE: Rain, right. Okay. So, does

16 anybody think that circumstantial evidence is not as good of

17 evidence or that you wouldnt be able to make a decision just

18 based on circumstantial evidence?

19 JURORS: (No verbal response).

20 MS. VAN LANGEVELDE: Anybody think that?

21 JURORS: (No verbal response)

22 MS. VAN LANGEVELDE: Youre giving me a look, Miss

23 Milam.

24 JUROR MILAM: No.

S 25 MS. VAN LANGEVELDE: Okay. If you give me a look,
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S
i Im gonna call on you.

2 Nobody thinks that its —— that its lesser evidence

3 or couldnt find somebody guilty just based on circumstantial?

4 Go ahead.

5 JUROR SCHAFER: One piece of circumstantial evidence

6 I probably would have problems with.

7 MS. VAN LANGEVELDE: Okay.

8 JUROR SCHAFER: I think if it was strictly

9 circumstantial evidence, Id want more than one piece.

10 MS. VAN LANGEVELDE: Okay, what about testimony from

11 just a witness? Do you feel like you would need more than just

12 testimony, like youd need DNA or physical?

13 JUROR SCHAFER: If thats the only, I -- I dont

14 know.

15 MS. VAN LANGEVELDE: Okay, and thats fair.

16 Does anybody feel the same way as Miss Schafer?

17 JUROR POSEY: Yeah, Id probably want a combination

18 of like more than one piece of circumstantial evidence plus the

19 testimony.

20 MS. VAN LANGEVELDE: Okay. What about -- you know,

21 like I said, what about testimony of a victim and then the ——

22 like we talked about, perpetrators of this often times do it

23 where theres no other witnesses. So, a lot of times its just

S 24 a kid. Do you think you could make —— if you believed the25 child, do you think you could make a decision based on the
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S i testimony of a child?

2 JUROR POSEY: Yeah. I think it would be in

3 combination with more like doctor testimony and maybe assist --

4 MS. VAN LANGEVELDE: Maybe explain some things?

5 JUROR POSEY: Urn-hum.

6 MS. VAN LANGEVELDE: Okay. Maybe why theres no

7 physical evidence? Like if you had a doctor explaining that?

8 JUROR POSEY: (No verbal response).

9 MS. VAN LANGEVELDE: Okay. Well, as Judge Cunningham

10 read, a —— a few of our witnesses are doctors. Theres Dr.

ii Guertin from Sparrow, which I know you know. Dr. Luginbill, as

12 well? You know both of them?

5 13 JUROR SCHLICHTER: Urn-hum.

14 MS. VAN LANGEVELDE: And you said nothing about just

15 knowing them would -- and would cause you to be biased either

16 way?

17 JUROR SCHLICHTER: I dont think so.

18 MS. VAN LANGEVELDE: Okay. Anybody know Dr. James

19 Henry or Dr. Hobbs? Theyre both, kind of, psychologists.

20 • JURORS: (No verbal response)

21 MS. VAN LANGEVELDE: No? No, okay. Does anybody

22 have any preconceived notions about expert witnesses? Like,

23 oh, God, here comes a doctor (inaudible)

S 24 JURORS: (No verbal response).25 MS. VAN LANGEVELDE: No? What if -- what if
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S i somebody, you know, with credentials comes in and -- would you

2 be willing to listen to them and listen to their experiences

3 and research?

4 JURORS: (No verbal response).

5 MS. VAN LANGEVELDE: Yes? How about what if some of

6 the experts differ a little bit in some of their opinions?

7 Like, lets just say a psychologist. What -— how do you think

8 you could weigh their —— their differences? How would that

9 impact your decision?

10 JUROR MILAM: Id have to hear it.

ii MS. VAN LANGEVELDE: Sure. Its kind of hard when

12 you dont know.

5 13 JUROR MILAM: Yeah.

14 MS. VAN LANGEVELDE: Does anybody have an opinion as

15 how you would weigh different experts opinions?

16 JURORS: (No verbal response).

17 MS. VAN LANGEVELDE: Im gonna pick on you. You gave

18 me a look.

19 JUROR SCHLICHTER: Well, their —- their experience,

20 their credibility, research theyve done.

21 MS. VAN LANGEVELDE: Great. Those are great things.

22 Right. What is their research actually in? What do they

23 actually do? I love that.

S 24 Does everybody agree with Miss Schlichter?25 JURORS: (No verbal response).
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i

MS. VAN LANGEVELDE: Does everyone feel like they

2 could keep an open mind in listening to some of the experts

3 that were be bringing in and -- and consider what they have to

4 say?

5 JURORS: (No verbal response)

6 MS. VAN LANGEVELDE: Okay, great. So, as Judge is

7 going -- and I -- as -- I assume many of you know, okay, the

8 defendant is presumed innocent, and we, the People, have the

9 burden to prove this case beyond a reasonable doubt.

10 Can anybody tell me what reasonable doubt is?

11 I have to pick on Mr. Kuhlman.

12 JUROR KUHLMAN: Okay. Well, beyond a reasonable

5 13 doubt would be, you know, more than -- more than a hunch. Its

14 more than a preponderance, not 51/49.

15 MS. VAN LANGEVELDE: Its not a mathematical

16 certainty; right?

17 JUROR KUHLMAN: Correct.

18 MS. VAN LANGEVELDE: Its a doubt that would be based

19 on common sense; right?

20 JUROR KUHLMAN: Yes.

21 MS. VAN LANGEVELDE: So, flip that. If your common

22 sense and reason makes you say I think this happened, that

23 would be beyond a reasonable doubt. Does everybody get that?

S 24 JURORS: (No verbal response)25 MS. VAN LANGEVELDE: So, I want you to think of this
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S i —— think of it like a -- like I said, I have -— I have two --

2 two girls, and one of em is four, and shes just learning how

3 to do puzzles; right? So, lets pretend like we dont know

4 what the actual picture is of a puzzle, and youre puttin the

5 puzzle together. Lets pretend each piece of evidence is like

6 a piece of the puzzle, and youre puttin a puzzle together.

7 You might be missing some pieces, okay? There might be some

8 things that you will never know the answer to, I may never know

9 the answer to. There just might be some things out there that

10 you dont know. But if it has whiskers, has ears, has a tail,

ii says meow, but youre not quite sure if it has claws or not,

12 what would you say that thing was?

13 JURORS: A cat.

14 MS. VAN LANGEVELDE: A cat, right. So, if you have

15 the pieces but youre missing some things, does everybody still

16 feel like they could find the defendant guilty?

17 JURORS: (No verbal response)

18 MS. VAN LANGEVELDE: If I proved it beyond a

19 reasonable doubt?

20 JURORS: (No verbal response)

21 MS. VAN LANGEVELDE: And if you believe the victim

22 and -- and the other witnesses and I meet my burden, what would

23 your verdict be?. 24 JURORS: Guilty.

25 MS. VAN LANGEVELDE: Thank you.
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5 1 One second, Your Honor. All right, thank you. Thank

2 you, Your Honor, I dont have any other questions at this

3 point.

4 THE COURT: Mr. Pawluk.

5 MR. PAWLUK: Thank you, Judge.

6 Good morning, everyone.

7 JURORS: Morning.

8 MR. PAWLUK: I wanted to go through a series of

9 questions, but I had to -- that I wanted to ask you, but the

10 prosecutor, pretty much, covered most of the stuff that I

ii wanted to find out about. So, Im gonna -- Im gonna just cut

12 right to the chase.

5 13 I think that she asked a question of who had kids.

14 think most of -- most of you raised your hands. Please, let me

• 15 see it again.

16 JURORS: (Hands raised)

17 MR. PAWLUK: Had kids. Let me -- let me narrow that

18 down even some more. Kids that are older than the age of 11.

19 JURORS: (Hands raised)

20 MR. PAWLUK: Kids that are in that group range of,

21 lets say, well, birth to —— well, lets make it four—years-old

22 until 10—years—old.

23 JURORS: (Hands raised)

24 MR. PAWLUK: Okay. I want to ask those that have

S 25 teen-age children -- and this question goes to you. Do teen-
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S i agers lie?

2 JUROR MILAM: Yes, urn-hum.

3 MR. PAWLUK: I think were all in agreement with

4 that, teen—agers lie.

5 And to the panel here that have younger children,

6 toddlers, whatever, fair to say that they lie, too, but not as

7 clever or as keen or as precise or as, maybe, experience than

8 teen-agers; would you agree?

9 • JURORS: (No verbal response)

10 MR. PAWLUK: Now, I want to focus on those of you who

ii have the younger -- the younger children. Can you tell that

12 there might be something bothering them or thats wrong with

5 13 them when you see them on occasion?

14 JUROR POSEY: Yeah.

15 MR. PAWLUK: Yeah? What -- what makes you think that

16 theres something buggin em?

17 JUROR POSEY: There may be more misbehaving or

18 frustrated or

19 MR. PAWLUK: Theyd have that -- theyd have a look

20 on their face, theyd act a certain way. Theyre quiet, maybe?

21 JUROR POSEY: Yeah.

22 MR. PAWLUK: Shy away?

23 JUROR POSEY: Urn-hum.

24 MR. PAWLUK: How about some of you that have the

S 25 little ones that might be in grade school? Raise of hands.
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i

JURORS: (Hands raised).

2 MR. PAWLUK: When they come home from school, you

3 ever find the experience that you look at em and you can sense

4 that somethings wrong?

5 JURORS: (No verbal response)

6 MR. PAWLUK: And -- and you ask her, hey, whats --

7 whats goin on? And all of a sudden, its the few choice

8 words, whats goin on. You can tell somethings goin on.

9 So, I guess a question to the younger -- the younger

10 kids, when you see them, the school kids, what kind of things

ii do you see that -— that sort of alert you, as a parent, that

12 make you suspicious that somethings wrong? Can anyone share

5 13 some thoughts?

14 JUROR PAULIK: Maybe kinda mopey. Like kinda mope

15 around if they did something and got in trouble for it, you

16 know?

17 MR. PAWLUK: Yeah. That they maybe did something

18 wrong in school --

19 JUROR PAULIK: Urn-hum.

20 MR. PAWLIK: -- or maybe they got in an argument at

21 school, somebody maybe hurt em.

22 So, teen-agers —— teen-agers, the -— the older ones,

23 they do lie, I think were all in agreement to that?

24 JURORS: (No verbal response)25 MR. PAWLUK: Now, let me ask Mr. Kuhlman -- I dont
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i

know if I should call you Officer Kuhlman or Mr. Kuhlrnan.

2 JUROR KUHLMAN: Whatever youd like.

3 MR. PAWLUK: Yes. Yes, I didnt recognize you at

4 first without your uniform. Doing what you do -- doing what

5 you do, you said earlier that you could keep an open mind as to

6 somebody whos arrested, somebody whos facing criminal

7 charges; is that true?

8 JUROR KUHLMAN: Thats true.

9 MR. PAWLUK: Okay. Now, of course, if -- in the

10 course of your responsibilities, Mr. Kuhlman, is that, as a

11 police officer, you engage in investigation; is that true?

12 JUROR KUHLMAN: Correct.

5 i3 MR. PAWLUK: And what I mean by investigation, lets

14 say that youre alerted to a certain act or —— or a 911 call,

15 you go to the scene, and you start to speak to a variety of

16 people; correct?

17 JUROR KUHLMAN: Correct.

18 MR. PAWLUK: And what youre doing is that youre,

19 more or less, investigating the crime; correct?

20 JUROR KUHLMAN: Correct.

21 MR. PAWLUK: Now, when you have a witness that just

22 tells you x, y, z happened, you just dont close your

23 investigation and just go home, do you?

24 JUROR KUHLMAN: No.25 MR. PAWLUK: So, fair to say part of your
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i

investigation youre looking at, or try to look at, everyone

2 who might be involved with the incident; correct?

3 JUROR KUHLMAN: Correct.

4 MR. PAWLUK: And, actually, fair to say, Mr. Kuhlrnan,

5 that, in the course of your investigation, youre looking for

6 evidence, as best as you can?

7 JUROR KUHLMAN: Absolutely.

8 MR. PAWLUK: Youre looking for other witnesses, as

9 best as you can?

10 JUROR KUHLMAN: Urn-hum.

ii MR. PAWLUK: Because, fair to say, Mr. Kuhiman, that

12 evidence or witnesses that you find out about can lead you to

5 13 more information and evidence; correct?

14 JUROR KUHLMAN: Yes.

15 MR. PAWLUK: But fair to say, because of what you do

16 —— and I think you had mentioned this earlier -- is that you

17 can keep an open mind if somebody was arrested?

18 JUROR KUHLMAN: Yes.

19 MR. PAWLUK: Fair to say that, just because

20 somebodys arrested, it doesnt automatically mean that they

2i did something wrong; correct?

22 JUROR KUHLMAN: Because theyre arrested?

23 MR. PAWLUK: Yes.

S 24 JUROR KUHLMAN: No, in my personal experience, when I25 arrest people, its based on probable cause that they did do
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something wrong.

2 MR. PAWLUK: So, fair to say you -- youve already

3 formed an opinion about my client --

4 JUROR KUHLMAN: I --

5 MR. PAWLUK: -- cause hed been arrested?

6 JUROR KUHLMAN: Not by me.

7 MR. PAWLUK: Well, I know. I know. But your general

8 sense or your gen -- your general opinion, if a subjects

9 arrested, in your mind, theres something there.

10 JUROR KUHLMAN: In my mind, that probable cause must

11 be met that a crime was committed, sure, orelse they should

12 not be arrested.

5 13 MR. PAWLUK: Youre able to keep an open mind

14 throughout the course of trial and listen to all of the

15 evidence and base your opinion on it?

16 JUROR KUHLMAN: If theyre guilty of actually

17 committing the crime, sure.

18 MR. PAWLUK: Or not guilty.

19 JUROR KUHLMAN: Or not guilty. I think its a --

20 its a different standard that were lookin at between beyond

21 a reasonable doubt and probable cause for arrest.

22 MR. PAWLUK: I want to go back to this whole -- this

23 whole issue about teens lying. Let me take that back. The

S 24 question is -- lie might be too harsh of a word. Lets use25 false accusation. And, lets see who I want to choose as my
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i

victim here. Since we have similar last names, Miss Paulik,

2 Im gonna —— Im gonna ask you. Hypothetically, lets say that

3 you are a -- I dont know -- a junior high gym teacher, okay?

4 And Johnny, who was at the same school that you were a gym

5 teach in, eventually graduates, goes off to high school. A

6 couple years later, several months later, the next thing you

7 know is that Mr. Kuhlman knocks on your door and arrests you.

8 And you find out the reason quoted for the arrest is because

9 Johnny told somebody that you assaulted him. And you find out

10 more that Johnny says that every time that he was in gym class

ii or on field -- field trips you assaulted him. How would that

12 make you feel?

5 13 JUROR PAULIK: Terrible.

14 MR. PAWLUK: Is there anything else that youd want

15 to know about?

16 JUROR PAULIK: Well, I guess why would he say that.

17 MR. PAWLUK: Why?

18 JUROR PAULIK: What proof?

19 MR. PAWLUK: Well, nope, nope. He was -- he was --

20 he says that you assaulted him but no physical evidence because

21 it happened several months later.

22 JUROR PAULIK: Right.

23 MR. PAWLUK: And no bleeding, no bruises, no cuts, no

24 witnesses. How would that make you feel?25 JUROR PAULIK: Terrible, yeah.
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. i MR. PAWLUK: Anything else that youd want to know in

2 that scenario? Ill address it -— Ill address it to the whole

3 panel. Just its an accusation that you guys assaulted this

4 individual and its —— its an accusation and you are arrested.

5 How does that make you feel? What more would you want to know?

6 What -- what --

7 JUROR SOUTHERN: Id be scared; its my word against

8 his.

9 MR. PAWLUK: What more would you want to know? Of

10 course, like Miss Paulik had —— had indicated, youd want to

ii know if theres any evidence, any physical evidence. No, there

12 isnt any. Take that off the list.

5 13 JUROR PAULIK: Id want to know everything that he

14 was saying, every last detail.

15 MR. PAWLUK: Would you want to know about how Johnny

16 was mentally when he said all that kind of stuff about you?

17 JUROR PAULIK: Yeah.

18 MR. PAWLUK: Youd want to know what, I guess, his

19 situation was at around the time he said that kind of stuff to

20 you?

21 JUROR PAULIK: Yeah.

22 MR. PAWLUK: Would you want to know what kind of

23 influences Johnny had around him when he made that accusation

S 24 about you?25 JUROR PAULIK: Yeah.
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S i MR. PAWLUK: Do you think that -- do you think that

2 Johnny should be assessed, psychologically assessed?

3 JUROR PAULIK: (No verbal response).

4 MR. PAWLUK:• Why? Why do you think he should be

5 psychologically assessed? He tells —— he tells a friend,

6 friend tells the teacher, police finds out, and youre

7 arrested. And -- and now we want a psych -- now, why do we

8 need a psychological assessment for?

9 JUROR MILAM: Because Im innocent, and hes accusing

10 me of a crime. I want to make sure hes mentally okay or if

11 hes getting me confused with somebodyelse.

12 JUROR PAULIK: Make sure nobodys pressuring him.

5 13 JUROR MILAM: Yeah.

14 JUROR PAULIK: Probably somebody --

15 MR. PAWLUK: What kind of -- what kind of -- what

16 kind of people can pressure somebody to do this?

17 JUROR PAULIK: Family, parents --

18 MR. PAWLUK: Parents.

19 JUROR PAULIK: -- friends.

20 MR. PAWLUK: Friends. Brothers, sisters, maybe.

21 Would you want to know -- would you want to know the

22 history better of Johnny?

23 JUROR PAULIK: Urn-hum.

24 MR. PAWLUK: What kind of history? What kind of

25 history would you want to know?
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S i JUROR SOUTHERN: If hes accused anybody else.

2 MR. PAWLUK: How about how Johnny is doing in school?

3 JUROR PAULIK: Is he a troubled child?

4 MR. PAWLUK: Is he a troubled child? Any -- any

5 behavioral problems, early behavioral problems, late behavioral

6 problems, things of that sort be important?

7 JUROR PAULIK: Urn-hum.

8 MR. PAWLUK: Now, Miss Van Langevelde asked questions

9 about just testimony alone, beyond a reasonable doubt, is

10 enough for a conviction. And I think you all nodded your heads

ii that you could follow that pattern. And -- and -- and Judge

12 Cunningham will be providing you with further instruction about

5 13 -- instruction about that.

14 But my question is this: The victim takes the stand.

15 Johnny takes the stand and testifies Miss Paulik assaulted me a

16 couple years ago in gym class. Guilty, un —— under that

17 scenario, or do we need to know more?

18 JUROR PAULIK: More.

19 JUROR SOUTHERN: More.

20 MR. PAWLUK: Do you think teen-agers can make up a

21 story?

22 JURORS: (No verbal response).

23 MR. PAWLUK: The ones that have the teen kids, you

S 24 ever notice, in your experience with em, that they can make up25 stories?
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i

JUROR SOUTHERN: Urn-hum.

2 MR. PAWLUK: Put a spin to a story, add things, take

3 things away. Do you think teen-agers can stick to their false

4 accusation, if theyre in a position where theyre not gonna --

5 you •know, theyre not gonna change their mind? Do you think

6 thats possible?

7 JURORS: (No verbal response).

8 MR. PAWLUK: Everybodys got an answer. How many of

9 you, just by walking in the courtroom that you thought, just

10 automatically, my client is guilty because, if hes not guilty,

ii what would -- what would -- what would we be doing here?

12 JURORS: (No verbal response).

5 13 MR. PAWLUK: Anybody have those kind of thoughts?

14 JUROR: (No verbal response)

15 MR. PAWLUK: I want to talk about this reasonable

16 doubt standard that were —— that the prosecutor talked about

17 earlier. It took me a while that —— you know, to -- to catch

18 up with —— with this kind of understanding, too. There are

19 parts and pieces, we call em elements. We call em elements

20 to a crime. Had to happen in a certain county. It has to, you

21 know, be a specific intent crime, so on and so forth. And Im

22 sure that the prosecutor, when we show up on Monday, is gonna

23 have it all nicely projected on a screen for us. But when we

S 24 talk about reasonable doubt, the question is this: Do you25 understand that the prosecutor has to prove this case beyond a
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S i reasonable doubt -- beyond a reasonable doubt as to each of the

2 elements of the offense? Do you all understand that?

3 JURORS: (No verbal response).

4 MR. PAWLUK: Do we understand that, if the prosecutor

5 -— if she only proves two out of the four elements of the

6 offense, its not guilty.

7 JURORS: (No verbal response).

8 MR. PAWLUK: If she proves only three out of the four

9 elements of the offense in your minds beyond a reasonable

10 doubt, still not guilty; correct?

ii JURORS: (No verbal response)

12 MR. PAWLUK: I made the -- I asked the question did

13 anybody automatically think there was something -- you know,

14 something wrong that my client did becausehes charged with --

iS with these kind of allegations and were here in court today.

16 My question to you is you heard about this Nassar case going

17 on. Youve seen all the junk on TV that theyre saying about

18 that particular case. Did —— did any of you just

19 automatically, first of all, thought it was horrible?

20 JUROR CASCIOTTI: I —- I, actually, was treated by

21 Dr. Nassar and was a gymnast at Twister and coached high school

22 gymnastics at Holt. Like I have —— I —-

23 MR. PAWLUK: Well, -- you are connected with --

24 JUROR CASCIOTTI: Yes.

5 25 MR. PAWLUK: Well, then, Im gonna rewind a little
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i

bit here. Really, can you keep a -- can you keep a clear mind

2 today. I got —— through the course of this —- our trial. I

3 mean, knowing all that stuff?

4 JUROR CASCIOTTI: I feel I can.

5 MR. PAWLUK: Does anybody want to project or ask a

6 question of, I guess, people, teen-agers, kids, adults can lie

7 about that kind of stuff?

8 JUROR CASCIOTTI: Id certainly know.

9 MR. PAWLUK: Cause you have a 13-year-old, okay.

10 Well, how about the rest of us? You know, you hear

ii about this Nassar, the Nassar junk thats happening on TV. Did

12 you automatically thought, oh, my God, thats awful?

5 13 JUROR IBAUGH: I must not. Im not sure who it even

14 is. So, I dont know what youre talking about. So -—

15 MR. PAWLUK: Its secret code. Anybody have, you

16 know, the same kind of reaction with -— with my client here, of

17 God, this is awful?

18 JURORS: (No verbal response)

i9 MR. PAWLUK: When you guys are back in deliberations,

20 can you promise me that youre just not gonna come to a

21 decision just to get it over with?

22 JURORS: (No verbal response).

23 MR. PAWLUK: Can you promise me that?

S 24 JURORS: (No verbal response).25 MR. PAWLUK: I see the heads nodding. And what I
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S i mean by that is all of you, all of you, have to find guilt,

2 innocent, it -- its got to be unanimous, and that might take a

3 lot of time. It might be, you know, days. Can you promise me

4 that youre not gonna just try to make a decision so you can

S just edit and get out of here and get it over with? Can you

6 promise me that?

7 JURORS: (No verbal response).

8 MR. PAWLUK: You realize and do you understand that

9 the defense side of this case, we dont have to do anything, at

10 all? Do you understand that?

ii JURORS: (No verbal response)

12 MR. PAWLUK: Its the prosecutions burden. Its the

5 13 prosecutors burden to prove this case, and we dont have to

14 bring anything to the table; do you understand that?

15 JURORS: (No verbal response)

16 MR. PAWLUK: And with this kind of case I got -- I

17 have to ask -- always keeping an open mind -- anybody have

18 religious problems involved with these kind of cases that makes

19 it difficult?

20 JURORS: (No verbal response)

21 MR. PAWLUK: Any moral issues, beliefs, emotions

22 about this kind of case that makes it difficult? Anybody?

23 JUROR CASCIOTTI: Like if -- having kids that are 13,

24 six and girls, too, and having -- having the situation where I25 have to do things, like either side, Im going to be
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5 1 • struggling. Like if -- Im gonna probably be reliving some of

2 mine. And then if its too horrific, Im gonna be picturing

3 that happening to my child, and I -- I dont know if I -- Ill

4 try my best to be fair and impartial, but I dont know just

5 with everything that I will be.

6 MR. PAWLUK: And with your experience, I -- I would

7 imagine -- I imagine youre pretty angry about that whole --

8 all that stuff; right?

9 JUROR CASCIOTTI: The Nassar stuff?

10 MR. PAWLUK: Well, the Nassar, your own personal

ii experience, well, yeah, both.

12 JUROR CASCIOTTI: Like, Im -- I try to keep moving

5 13 forward and not live in the past.

14 MR. PAWLUK: Okay, thank you. Thank you. Thank you,

15 Judge.

16 THE COURT: Thank you, Mr. Pawluk.

17 All right, Ms. Van Langevelde, any challenges for

18 cause?

19 MS. VAN LANGEVELDE: No, I dont have any for cause.

20 Thank you, Your Honor.

21 THE COURT: Mr. Pawluk, do you have any challenges

22 for cause?

23 MR. PAWLUK: One second, Judge, if I could look at

24 something here?25 THE COURT: Sure.
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i

MR. PAWLUK: None for cause, Your Honor.

2 THE COURT: All right. Now, Ms. Van Langevelde,

3 first peremptory to you.

4 MS. VAN LANGEVELDE: Thank you, Your Honor. The

5 People would thank and excuse Miss Schafer. Thank you for your

6 time, maam.

7 THE COURT: Juror number three, thank you, Miss

8 Schafer.

9 Joey Hughes.

10 JUROR HUGHES: Hello.

ii THE COURT: Good morning.

12 JUROR HUGHES: Right there?

5 13 THE COURT: And how are you today, Mr. Hughes?

14 JUROR HUGHES: Pardon me?

15 THE COURT: How are you today?

16 JUROR HUGHES: Very good, thank you.

17 THE COURT: So, youre on the hot seat; right?

18 JUROR HUGHES: Yes, maam.

19 THE COURT: Were gonna -- Im gonna do my best to

20 try to recap and go over the questions that have been asked,

21 okay?

22 JUROR HUGHES: Right.

23 THE COURT: So, lets start with do you know anybody?

24 JUROR HUGHES: No, I do not.

S 25 THE COURT: Did you know any of the witnesses --
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S i JUROR HUGHES: No.

2 THE COURT: —- that I listed? All right, now, did

3 you hear the questions that I asked, such as have you been a

4 defendant in a case?

S JUROR HUGHES: No.

6 THE COURT: Any -- been a juror before?

7 JUROR HUGHES: Ive been a witness.

8 THE COURT: Okay.

9 JUROR HUGHES: It was an alcohol related case. Its

10 been 15, maybe longer.

ii THE COURT: Was it here?

12 JUROR HUGHES: It was Eaton County, yes.

5 13 THE COURT: And it -- and -- and was it a jury trial

14 that you were a witness in or just a regular court proceeding?

15 JUROR HUGHES: I -- I think it was a jury trial, I

16 believe.

17 THE COURT: Okay. Did you stay and watch the -- the

18 end of the case? Do you know if the jury reached a decision?

19 JUROR HUGHES: No, I did not stay.

20 THE COURT: Okay. Do you have any friends or family

21 connected with law enforcement?

22 JUROR HUGHES: I have a niece who works for the Eaton

23 County --

24 THE COURT: Sheriffs --

25 JUROR HUGHES: -- in-house over here, yes.
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S i THE COURT: Eaton County Sheriffs Department?

2 JUROR HUGHES: Yes.

3 THE COURT: Is she -- was she a deputy, or is she a

4 deputy?

5 JUROR HUGHES: I dont believe shes actually a

6 deputy. I think the term is a turn—key.

7 THE COURT: Okay.

8 JUROR HUGHES: But --

9 THE COURT: Does -— does she still work there now?

10 JUROR HUGHES: Yes, she does.

ii THE COURT: Do you know what she does?

12 JUROR HUGHES: (No verbal response).

5 13 THE COURT: Not for sure?

14 JUROR HUGHES: Not her job description, no.

15 THE COURT: Yeah. Do you see her frequently?

16 JUROR HUGHES: No.

17 THE COURT: Anything about the fact that your niece

18 is employed by Eaton County and, apparently, possibly, by the

19 Eaton County Sheriffs Department, would that impact your

20 ability to be fair and unbiased?

21 JUROR HUGHES: No.

22 THE COURT: Any -- do you know any of your fellow

23 jurors seated here today?

24 • JUROR HUGHES: No, I do not.

5 25 THE COURT: Can you think of any reason why you would
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1 not be qualified to sit as a juror in this case?

2 JUROR HUGHES: No. But to be honest with you, the

3 defendant does look familiar to me --

4 THE COURT: Okay.

5 JUROR HUGHES: -- for some reason. I -- I cant --

6 THE COURT: But you cant place it.

7 JUROR HUGHES: No•.

8 THE COURT: So, you dont -- you dont know him to

9 the point where youve been to his house or --

10 JUROR HUGHES: No.

ii THE COURT: -- dinner with him, anything of that

12 nature?

5 13 JUROR HUGHES: No.

14 THE COURT: Okay. And you understand that the role

15 of the jury is to start with an open mind. Do you have an open

16 mind this morning?

17 JUROR HUGHES: Yes, I do.

18 THE COURT: And that after all of the evidence has

19 been presented, you will deliberate with your fellow jurors?

20 JUROR HUGHES: Yes.

21 THE COURT: And then you have to unanimously agree

22 that either the defendant is not guilty or guilty; correct?

23 JUROR HUGHES: Correct.

24 THE COURT: And you have the ability to do that. In25 other words, innate in the process is passing judgment, one way
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5 i or the other, on this case. Can you do that?

2 JUROR HUGHES: Yes.

3 THE COURT: Ms. Van Langevelde.

4 MS. VAN LANGEVELDE: Mr. Hughes, Ill start with you,

5 and then Ill move on.

6 Do you have any children?

7 JUROR HUGHES: I have stepchildren.

8 MS. VAN LANGEVELDE: You have stepchildren.

9 JUROR HUGHES: Theyre adult age.

10 MS. VAN LANGEVELDE: Okay. And do they have children

ii of their own?

12 JUROR HUGHES: Yes, they do.

5 13 MS. VAN LANGEVELDE: Howmany?

14 JUROR HUGHES: Three.

15 MS. VAN LANGEVELDE: Three? And what -- well, just,

16 what are their ages?

17 JUROR HUGHES: Twenty-one, 24 and 25.

18 MS. VAN LANGEVELDE: Okay. And how old are you grand

19 -— do you just consider them your grandkids?

20 JUROR HUGHES: Yes.

21 MS. VAN LANGEVELDE: Yes. How old are your

22 grandkids?

23 JUROR HUGHES: (No verbal response).

24 MS. VAN LANGEVELDE: Oh, theyre the 21, 24 --

25 JUROR HUGHES: Yes.
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1 MS. VAN LANGEVELDE: Oh, Im sorry, I thought those

2 were your --

3 JUROR HUGHES: No.

4 MS. VAN LANGEVELDE: I thought those were your

5 stepchildrens ages.

6 JUROR HUGHES: No, no, no.

7 MS. VAN LANGEVELDE: Okay. How -- and your

8 stepchildren are older, then, Im assuming, than that. Theyre

9 in their, like, forties?

10 JUROR HUGHES: Correct.

ii MS. VAN LANGEVELDE: Okay. Do teen-agers lie about

12 stupid stuff? Show me your hands if you think that.

5 13 JURORS: (Hands raised).

14 MS. VAN LANGEVELDE: All right. Like not doing their

15 homework or, you know, my sister did this to me, or, no, it

16 wasnt me, it was sister. Does everybody have that experience?

17 JURORS: (No verbal response)

18 MS. VAN LANGEVELDE: Mr. Hughes, have you had that

19 experience with your stepchildren, as well?

20 JUROR HUGHES: Yes.

2i MS. VAN LANGEVELDE: Okay. Does that mean they lie

22 about everything?

23 JURORS: (No verbal response).

24 MS. VAN LANGEVELDE: Judge is gonna -- and Ill

25 direct this to you, Mr. Hughes. Judge is gonna instruct you
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1 about, you know, believability or cre —— what we call

2 credibility. Okay, things to look for, like who has something

3 to gain, who has something to lose, who has absolutely nothing

4 to gain and, in fact, may suffer.

5 Can you listen to Judges instruction and consider

6 all that in —- in listening to testimony?

7 JUROR HUGHES: Yes.

8 MS. VAN LANGEVELDE: Were you able to hear my

9 questions about testimony may be -- or, testimony is considered

10 evidence; do you understand that?

ii JUROR HUGHES: Yes.

12 MS. VAN LANGEVELDE: And there probably isnt gonna

13 be any physical evidence, no DNA, nothing like that; do you

14 understand that?

15 JUROR HUGHES: Yes.

16 MS. VAN LANGEVELDE: Do you think you could still

17 find somebodyguilty even if you -- if you believed the

18 testimony but, you know, dont have any physical evidence or

19 DNA?

20 JUROR HUGHES: Yes.

21 MS. VAN LANGEVELDE: Think you can do that? Okay.

22 Miss Schlichter, you had mentioned something about,

23 you know, changing stories. Have you ever -- have -- do you

S 24 have anybackground in like, well, I dont know, the process of25 disclosing your memory stuff. Do you have any -- any
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i

background in that?

2 JUROR SCHLICHTER: I -- I dont really know how to

3 answer that question.

4 MS. VAN LANGEVELDE: Okay. Well, have you ever told

5 a story before?

6 JUROR SCHLICHTER: Sure.

7 MS. VAN LANGEVELDE: And have you remembered things

8 later about an event, and youre like, oh, yeah, this happened,

9 too?

10 JUROR SCHLICHTER: Sure.

ii MS. VAN LANGEVELDE: That can happen where youre

12 telling a story; right?

5 13 JUROR SCHLICHTER: Urn-hum.

14 MS. VAN LANGEVELDE: What if something happens more

15 than once? Like, I dont know, we eat tacos. I like tacos.

16 And we make tacos a lot. And so, you may eat tacos all the

17 time, and then something -- youd be like, oh, no, it wasnt

18 that time I was eating tacos; it was a different time.

19 Something happens a lot, can that impact your memory?

20 JUROR SCHLICHTER: Sure.

21 MS. VAN LANGEVELDE: What about everybody else? If

22 something happened a lot, unless theres something unusual that

23 happens, you might get, sometimes, the events mixed up. Does. 24 everybody -- can every see where that might happen?

25 JURORS: (No verbal response).
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1 MS. VAN LANGEVELDE: Or, they might remember things

2 later on that they didnt remember before? Can that happen?

3 JURORS: (No verbal response).

4 MS. VAN LANGEVELDE: Has that ever happened to

5 anybody?

6 JURORS: (No verbal response)

7 MS. VAN LANGEVELDE: Miss Paulik, can you give me an

8 example?

9 JUROR PAULIK: Well, at work, something happens with

10 a certain patient, and I cant remember if it was Monday,

ii Wednesday, or Friday, or whatever with that specific person.

12 MS. VAN LANGEVELDE: Sure.

5 13 JUROR PAULIK: (Inaudible).

14 MS. VAN LANGEVELDE: Cause youre -- sometimes

15 things are kinda rote; right?

16 JUROR PAULIK: Urn-hum.

17 MS. VAN LANGEVELDE: If it happens -- something

18 happens a lot, youre like, oh, oh, that wasnt that time; it

19 was a different time.

20 JUROR PAULIK: Um-hum.

21 MS. VAN LANGEVELDE: Canthat happen to you and

22 memory can play tricks on you?

23 JUROR PAULIK: Um-hum.

24 MS. VAN LANGEVELDE: Everybody expect the same thing

25 can happen to a child?
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i

JURORS: Urn-hum.

2 MS. VAN LANGEVELDE: And then, lay -- later on, in

3 adolescence, when theyre trying to remember something that

4 happenedto them, everybody understand that that can happen?

5 That doesnt, necessarily, mean that theyre lying.

6 JURORS: (No verbal response)

7 MS. VAN LANGEVELDE: Will you each keep an openmind

8 about that?

9 JURORS: (No verbal response)

10 MS. VAN LANGEVELDE: Does every -- who here has told

ii their kids that theres a Santa Claus?

12 JURORS: (Hands raised).

13 MS. VAN LANGEVELDE: Is that true?

14 JURORS: (No verbal response).

15 MS. VAN LANGEVELDE: Is that a lie?

16 JUROR SCHLICHTER: I still believe.

17 MS. VAN LANGEVELDE: Just because you lie about one

18 thing, does that mean you always lie about everything?

19 JURORS: (No verbal response)

20 MS. VAN LANGEVELDE: No. Sometimes -- those are

21 little things; right?

22 JURORS: (No verbal response).

23 MS. VAN LANGEVELDE: Sometimeswhen people -- you

24 know, when we talk about these things, kids lie about little25 stuff. That doesnt mean that they lie about everything or big
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. 1 stuff. Does that make sense?

2 JURORS: (No verbal response)

3 MS. VAN LANGEVELDE: Everybody agree with that?

4 JURORS: (No verbal response).

S MS. VAN LANGEVELDE: All right. Mr. Hughes, back to

6 you. Is there any reason why you feel like you couldnt be

7 fair and impartial in this case?

8 JUROR HUGHES: No.

9 MS. VAN LANGEVELDE: No? Never had any experience

10 with anybody whos been a sexual assault victim or know

ii anybody?

12 JUROR HUGHES: No.

13 MS. VAN LANGEVELDE: No? Ever talk to anybody about

14 that?

15 JUROR HUGHES: No.

16 MS. VAN LANGEVELDE: Ever hear any psychologists or

17 doctors or have any preconceived notions about expert

18 witnesses?

i9 JUROR HUGHES: No, not really.

20 MS. VAN LANGEVELDE: No. And if we -- and I

21 anticipate we will have a couple of doctors and a couple of

22 psychologists are gonna come in and testify about child sexual

23 abuse. Do you feel like you could be open-minded and hear what

24 they have to say?

25 JUROR HUGHES: Yes.
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. 1 MS. VAN LANGEVELDE: If some of the experts disagree,

2 how do you think that you would kinda rationalize it or think

3 about that in your mind, as far as what to think?

4 JUROR HUGHES: Oh, who probably gave me the -- maybe

S the facts that I could follow or could believe.

6 MS. VAN LANGEVELDE: Okay.

7 JUROR HUGHES: Or understand.

8 MS. VAN LANGEVELDE: Sure. That makes sense. Does

9 everybody agree with Mr. Hughes about that?

10 JURORS: (No verbal response).

ii MS. VAN LANGEVELDE: Anybody think of any other

12 reason why they feel like they couldnt sit as a juror?

13 JURORS: (No verbal response).

14 MS. VAN LANGEVELDE: All right, thank you. Thank

15 you, Your Honor.

16 THE COURT: Mr. Pawluk.

17 MR. PAWLUK: Thank you, Judge.

18 Good morning, Mr. Hughes.

19 JUROR HUGHES: Morning.

20 MR. PAWLUK: Retired General Motors.

21 JUROR HUGHES: Yes, sir.

22 MR. PAWLUK: About 20, 30 years?

23 JUROR HUGHES: Thirty-one.

24 MR. PAWLUK: Wow. What -- what plant were you in?

25 JUROR HUGHES: Itd probably be easier to tell you
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l

which ones I --

2 MR. PAWLUK: Yeah. Well, are there any ones standing

3 still? Theyre all knocked down, arent they?

4 JUROR HUGHES: Right, right.

5 MR. PAWLUK: You heard my questions.

6 JUROR HUGHES: Yes, sir.

7 MR. PAWLUK: Was there any red flags that popped up

8 on what I asked you, or the last panel?

9 JUROR HUGHES: No, sir.

10 MR. PAWLUK: Agree that teen-agers lie?

11 JUROR HUGHES: Yes.

12 MR. PAWLUK: Would you agree with that?

13 JUROR HUGHES: Yes.

14 MR. PAWLUK: Yeah, have you ever been accused of

15 something you didnt do?

16 JUROR HUGHES: Yes, sir.

17 MR. PAWLUK: More than once?

18 JUROR HUGHES: Pardon me?

19 MR. PAWLUK: More than once?

20 JUROR HUGHES: Well, I dont know about more than

21 once but -—

22 MR. PAWLUK: But you have. You have -- you know from

23 experience what Im talking about. Youve been accused of

24 something you didnt do; right?

25 JUROR HUGHES: Certainly.
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5 1 MR. PAWLUK: Do you think teen-agers can get trapped

2 in their own lie?

3 JUROR HUGHES: Yes.

4 MR. PAWLUK: I think I asked that before. Teen-agers

5 get trapped in their own lies, is that -- understand that?

6 JURORS: (No verbal response)

7 MR. PAWLUK: And what -- what would make them not

8 tell the truth? They get trapped in their own lie. What would

9 make them not say, hey, you know, I lied?

10 JURORS (No verbal response)

ii MR. PAWLUK: Any ideas?

12 JUROR HUGHES: Didnt want to get in trouble.

5 13 MR. PAWLUK: Maybe they dont have to. Yeah, maybe

14 -- maybe its not something they have to worry about anymore,

15 would you agree?

16 JURORS: (No verbal response).

17 MR. PAWLUK: That they might not get caught, or they

18 wont get any punishment out of it, so they just dont care;

19 agree?

20 JURORS: (No verbal response)

21 MR. PAWLUK: Mr. Hughes, you seem -- obviously,

22 youve had doctors appointments; correct?

23 JUROR HUGHES: (No verbal response).

24 MR. PAWLUK: You went to see your doctor; correct?

5 25 JUROR HUGHES: (No verbal response).
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i

MR. PAWLUK: And you would tell your doctor what was

2 goin on, whatever the -— whatever the visit was for,

3 obviously; correct?

4 JUROR HUGHES: (No verbal response).

5 MR. PAWLUK: And I guess this then also branches out

6 the balance of the panel. When somebody makes a statement or

7 gives an explanation in a -- to a doctor, can we think thats

8 -— is that considered pretty reliable information?

9 JURORS: (No verbal response)

10 MR. PAWLUK: I mean, you wouldnt lie to your doctor,

ii would you?

12 JURORS: (No verbal response)

5 13 MR. PAWLUK: You wouldnt say to your doctor, hey,

14 you know, Ive got back pain when you dont have back pain.

15 You wouldnt lie to your doctor, would you?

16 JURORS: (No verbal response).

17 MR. PAWLUK: You all agree that the information that

18 you provide to your doctor is reliable information?

19 JURORS: (No verbal response).

20 MR. PAWLUK: (Inaudible) . I see —— I see you sort of

21 nodding your head maybe no because of the medical malpractice

22 kind of case?

23 JUROR SCHLICHTER: Well, Im in -- my job is to

24 investigate the truth of claims. Its —— I, generally, would25 go to the doctor for what Im complaining about, but some
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1 people arent either good historians or they maybe are seeking

2 drugs or are just dishonest. I mean, theres all sorts of

3 reasons.

4 MR. PAWLUK: Okay. Would you agree that the majority

5 of people who go see their doctors or whatever would tell their

6 doctor the truth about whatever their ——

7 JUROR SCHLICHTER: Yes, I would.

8 MR. PAWLUK: -- condition is or -- okay, thank you.

9 THE COURT: Challenge for cause, Ms. Van Langevelde?

10 MS. VAN LANGEVELDE: None for cause. Thank you, Your

ii Honor.

12 THE COURT: Challenge for cause, Mr. Pawiuk?

5 13 MR. PAWLUK: Hang on, Judge, one second, please.

14 THE COURT: Okay.

15 MR. PAWLUK: Judge, we would thank and excuse --

16 THE COURT: No. Do you have any challenges for

17 cause?

18 MR. PAWLUK: No, none for cause. No, none for cause.

19 THE COURT: Now, it is your turn for peremptory,

20 however.

21 MR. PAWLUK: Yes.

22 THE COURT: So, now you may have -- just want to use

23 the right words on the record. Go ahead, Mr. Pawluk.

24 MR. PAWLUK: Yes, yes, yes. We would thank and

5 25 excuse Mr. Kuhlman. •
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THE COURT: Thank you very much, Mr. Kuhlman

2 JUROR KUHLMAN: Thank you.

THE COURT: Tammy Baker. Good morning, Miss Baker.

4 JUROR BAKER: Hi.

5 THE COURT: How are you today?

6 JUROR BAKER: Im doing well.

7 THE COURT: Good, good. Were you able to hear all of

8 the questions?

9 JUROR BAKER: Yes, I was.

10 THE COURT: Do you know anybody here, in the

ii courtroom?

12 JUROR BAKER: No, I do not.

5 13 THE COURT: Did you recognize the names of any of the

14 witnesses?

15 JUROR BAKER: No.

16 THE COURT: Okay. Do you have airline tickets for

17 next week?

18 JUROR BAKER: I have em for the 3rd, which would

19 be-—

20 THE COURT: Let me see. Is that -- is that next

21 week?

22 JUROR BAKER: No.

23 MS. VAN LANGEVELDE: Its the week after.

24 THE COURT: Oh, okay.

5 25 JUROR BAKER: But he was saying it could take a
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while.

2 THE COURT: Yeah, no. Youll -- you have tickets for

3 a week from Monday?

4 JUROR BAKER: Yes.

5 THE COURT: Okay. Are you going on spring break?

6 JUROR BAKER: Yes, Im going to see my daughter in

7 Arizona. I havent seen her for two years.

8 THE COURT: Wonderful.

9 JUROR BAKER: (Inaudible).

10 THE COURT: Thats great. Ive never been to

ii Arizona. I heard its a pretty state.

12 JUROR BAKER: Yeah.

5 13 THE COURT: Yeah. Any surgeries scheduled next week?

14 JUROR BAKER: No, rnaam.

15 THE COURT: Okay. Have you ever been a juror before?

16 JUROR BAKER: No.

17 THE COURT: Now, do you have any friends or relatives

18 in law enforcement?

19 JUROR BAKER: No, I do not.

20 THE COURT: Okay. Have you ever been the victim of a

21 crime?

22 JUROR BAKER: I was the victim of a sexual assault

23 when I was a child.

24 THE COURT: How old were you?

5 25 JUROR BAKER: I -- it happened through the years,
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5 1 between six and nine-years-old.

2 THE COURT: Okay. And was the sexual assault

3 prosecuted?

4 JUROR BAKER: No, he was my father.

S THE COURT: Okay.

6 JUROR BAKER: My biological father.

7 THE COURT: So, no charges were ever brought?

8 JUROR BAKER: No. I -- I didnt tell till I was

9 older.

10 THE COURT: Okay. Would that experience impact you

ii given the nature of the charges in this case?

12 JUROR BAKER: Honestly, I think it would, since I can

5 13 vividly still remember.

14 THE COURT: Okay. I believe that, given the fact

15 that the experience of the proposed juror and —- I think a very

16 outside chance, but Im coupling that with the fact that she

17 does have airline tickets, the Court will excuse Ms. Baker for

18 cause.

19 Any objection, Ms. Van Langevelde?

20 MS. VAN LANGEVELDE: No.

21 THE COURT: Mr. Pawluk?

22 MR. PAWLUK: No, Your Honor.

23 THE COURT: I hope you have a wonderful time in

24 Arizona.

5 25 JUROR BAKER: Thank you.
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5 1 THE COURT: Wesley Collins.

2 JUROR BAKER: If were dismissed, can we actually --

3 THE COURT: Yes, you may leave. Oh, Im so sorry.

4 Miss Schafer, I thought you were just interested.

5 MS. MORTON: Are they supposed to get paid?

6 MS. VAN LANGEVELDE: Are they supposed to go down and

7 see Mindy to get paid?

8 THE COURT: They get it -- its all electronic now.

9 MS. VAN LANGEVELDE: Fancy.

10 THE COURT: Yup. So, lets excuse them.

ii All right, how are you this morning, Mr. Collins?

12 JUROR COLLINS: Very well, thank you.

5 13 THE COURT: Were you able to hear all of the

14 questions?

15 JUROR COLLINS: I was.

16 THE COURT: Do you know anybody in the courtroom?

17 JUROR COLLINS: I do not.

18 THE COURT: Did you recognize or do you know any of

19 the witness names that I called?

20 JUROR COLLINS: No.

21 THE COURT: Okay. Have you ever been a juror before?

22 JUROR COLLINS: No.

23 THE COURT: Do you work in law enforcement?

24 JUROR COLLINS: No.

5 25 THE COURT: Do you have any close friends or
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S i relatives that do?

2 JUROR COLLINS: No.

3 THE COURT: Have you been the victim of a crime?

4 JUROR COLLINS: No.

5 THE COURT: Do you have any close friends or

6 relatives that have been victims of a crime?

7 JUROR COLLINS: No.

8 THE COURT: Any -- okay. Is there any reason that

9 you can think of that you cannot be fair and unbiased in

10 hearing the facts of this case?

11 JUROR COLLINS: No, Your Honor.

12 THE COURT: Okay. Ms. Van Langevelde.

5 13 MS. VAN LANGEVELDE: Thank you, Your Honor.

14 Mr. Collins, I see you have three children?

15 JUROR COLLINS: Correct.

16 MS. VAN LANGEVELDE: Are they home with you?

17 JUROR COLLINS: Yes.

18 MS. VAN LANGEVELDE: What are their ages?

19 JUROR COLLINS: Ten, nine and six.

20 MS. VAN LANGEVELDE: Okay. So, do your kids ever lie

21 about stupid stuff, like blaming their siblings for something?

22 JUROR COLLINS: Of course.

23 MS. VAN LANGEVELDE: Give me an example.

24 JUROR COLLINS: My son lied about his sister playing

S 25 with his Tablet last night.
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. 1 MS. VAN LANGEVELDE: Ah-ha. All right, how did you

2 find out that it was a lie?

3 JUROR COLLINS: Just a little investigation, I guess.

4 MS. VAN LANGEVELDE: How did you do that?

5 JUROR COLLINS: Well, because I asked her and she was

6 -- the youngest one, the six-year—old, kinda double tracked

7 over herself. It becameabundantly evident, as it is with six-

8 year—olds, a lot easier than 10-year-olds.

9 MS. VAN LANGEVELDE: Sure, okay. Fair enough. So,

10 obviously, kids lie about stupid stuff.

ii JUROR COLLINS: Certainly.

12 MS. VAN LANGEVELDE: Does that mean your kids always

5 13 lie?

14 JUROR COLLINS: no.

15 MS. VAN LANGEVELDE: Did you hear my questions to the

16 rest of the panel about credibility, that the Judge is gonna

17 give you an instruction about what to consider, like who has

18 something to lose, who has something to gain, who has nothing

19 to gain?

20 JUROR COLLINS: I did.

21 MS. VAN LANGEVELDE: And do you think you can follow

22 that instruction?

23 JUROR COLLINS: Absolutely.

S 24 MS. VAN LANGEVELDE: Any experience with any sort of25 sexual assault or sexual abuse in your —— in —— in your life,
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5 1 or anything at all?

2 JUROR COLLINS: No.

3 MS. VAN LANGEVELDE: Ever have -- no -- no friends

4 ever talked to you about that?

5 JUROR COLLINS: No.

6 MS. VAN LANGEVELDE: Ever had the experience about

7 memory, that maybe you didnt remember something, and then

8 later on it was like, oh, yeah, that happened?

9 JUROR COLLINS: Yeah, I should talk to that. I think

10 thats —— thats fair for everyone. Certainly, the different

ii jurors, if you talk to memories, things pop up.

12 MS. VAN LANGEVELDE: Yeah. And so, even though you

5 13 might say, hey, this happenedand then later might say, well,

14 this happened to, that doesnt, necessarily, mean that theyre

15 lying. Would you agree with me?

16 JUROR COLLINS: Yes.

17 MS. VAN LANGEVELDE: Okay. If someone told you that

18 they would kill a member of your family if you told anyone

19 about something, would you think that a child would -- would

20 actually tell a doctor or —— or a person of authority?

21 JUROR COLLINS: I think if it comes under heavy

22 questioning. I think its hard to say with absolute certainty.

23 It poses -— its —— question, yeah.

S 24 MS. VAN LANGEVELDE: Yeah. So, maybe they might not25 tell a doctor if theyve been threatened. Does that make
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1 sense?

2 JUROR COLLINS: Sure.

3 MS. VAN LANGEVELDE: Can everybody agree with that?

4 That, maybe if a child was threatened, that they wouldnt tell

5 a doctor or their parents for a long time?

6 JURORS: (No verbal response)

7 MS. VAN LANGEVELDE: Everybody understand that?

8 JURORS: (No verbal response)

9 MS. VAN LANGEVELDE: Anybody disagree with that?

10 JURORS: (No verbal response)

ii MS. VAN LANGEVELDE: No? Okay. Did you hear my

12 explanation about reasonable doubt?

5 13 JUROR COLLINS: Yes.

14 MS. VAN LANGEVELDE: What are -- what is reasonable

15 doubt? What do -- what do you -- what do you think it is? Or,

16 what would it be to you?

17 JUROR COLLINS: Well, it was interesting when you

18 said it isnt a mathematical equation because I think thats

19 where at least my analytical mind tends to go, which is trying

20 to find where that balance is going to be. You know, it was

2i interesting to say that it doesnt really exist in mathematical

22 terms. So, I thought that was a good clarification, but I —— I

23 think we understand that -- that theres things that tilt the

S 24 scale one direction or the other and causes us to reach a25 conclusion.
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i

MS. VAN LANGEVELDE: Sure. What, for you -- now, as

2 I mentioned -- you heard me say theres probably not gonna be

3 any physical evidence or DNA evidence. And you said you were

4 an analytical type person. Would that be a problem for you if

5 it was just testimony evidence?

6 JUROR COLLINS: Not necessarily. I mean, it -- if it

7 comes down to what the testimony is and -- and how that, you

8 know, presents, you know, the facts of the case.

9 MS. VAN LANGEVELDE: Sure. Listening to doctors and

10 listening to psychologists, do you think that would help you?

ii JUROR COLLINS: Absolutely.

12 MS. VAN LANGEVELDE: Okay. And do you think you

5 13 could listen to them and help -- and would that help you make a

14 determination?

15 JUROR COLLINS: Yeah, I -- I would suspect that

16 theyd speak in laymans terms for people such as myself to

17 understand.

18 MS. VAN LANGEVELDE: Sure. Okay. Is there any

19 reason why you think you couldnt be fair or impartial in this

20 case, have any bias either way?

21 JUROR COLLINS: No.

22 MS. VAN LANGEVELDE: All right, thank you, sir.

23 JUROR COLLINS: Sure.

S 24 THE COURT: Mr. Pawluk.25 MR. PAWLUK: Thank you, Judge.
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1 Morning, Mr. Collins.

2 JUROR COLLINS: Good morning.

3 MR. PAWLUK: On your questionnaire -- I dont look at

4 those in -- in a lot of depth. But in your questionnaire, you

5 worked for Eco Labs. Its in Minnesota, but you did sales over

6 here?

7 JUROR COLLINS: Correct.

8 MR. PAWLUK: This is your area kind of thing?

9 JUROR COLLINS: Correct. I covered most of Michigan

10 and northern Indiana.

ii MR. PAWLUK: Okay. College graduate.

12 JUROR COLLINS: Yes.

5 13 MR. PAWLUK: From where?

14 MR. PAWLUK: Michigan State.

15 MR. PAWLUK: Oh, they have a great football team,

16 yeah, and basketball team. I was hoping youd say that.

17 Three kids?

18 JUROR COLLINS: Correct.

19 MR. PAWLUK: If somebody makes a false allegation

20 about you, what more would you want to know?

21 JUROR COLLINS: (No verbal response).

22 MR. PAWLUK: Three years later, Johnny says, yeah,

23 Mr. Collins assaulted me in a restroom.

24 JUROR COLLINS: Thats -- when you were using that

S 25 example before, when you were talking to the officer, I

56th Circuit Court
Charlotte, Michigan

• 104

Jury Trial 3/24/17 242a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



5 1 thought, you know, he used probable cause, and Id want know

2 what that probable cause was.

3 MR. PAWLUK: Okay, I understand. Well, would you

4 want -- would you want more information?

5 JUROR COLLINS: Absolutely. Id want every speck of

6 evidence or information possible.

7 MR. PAWLUK: The big picture.

8 JUROR COLLINS: Absolutely.

9 MR. PAWLUK: Your said earlier that kids lie.

10 JUROR COLLINS: Sure.

ii MR. PAWLUK: Do you think that kids can lie about

12 serious stuff? I mean, the prosecutors like, oh, they lie

5 13 about sill stuff. You dont think that kids can lie about

14 serious stuff?

15 JUROR COLLINS: (No verbal response).

16 MR. PAWLUK: Serious allegations, do you think kids

17 can lie about that?

18 JUROR COLLINS: I think -- I think so.

19 MR. PAWLUK: Do you understand that my clients

20 presumed innocent throughout the course of trial as you -- even

21 till you go into de -- deliberations; do you understand that?

22 JUROR COLLINS: Yes.

23 MR. PAWLUK: Do you have, I guess, any preconceived

S 24 thought that he mustve done something wrong cause hes here25 with me today?
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S i JUROR COLLINS: No.

2 MR. PAWLUK: Understand that the pros -- its the

3 prosecutors burden to prove beyond a reasonable doubt each of

4 the elements of the offenses?

5 JUROR COLLINS: Yes.

6 MR. PAWLUK: You know, we were talking about the

7 officer that was excused. When we were talking about when he

8 would conduct an investigation, did you hear me talkin about

9 that?

10 JUROR COLLINS: Urn-hum.

ii MR. PAWLUK: Do you think -- do you think police

12 officers should investigate to their fullest potential of what

5 13 could be evidence out there or leading to evidence out there?

14 Do you think thats something you would expect a police officer

15 to do?

16 JUROR COLLINS: Certainly. I mean, I dont

17 understand all the componentsof the law, and I understand

18 theres reasons for when they can gather evidence and how they

19 gather evidence, things like that, to —- that pull those

20 parameters in sometimes. But outside of those factors,

21 absolutely.

22 MR. PAWLUK: Do you think a police officer should

23 stop their investigation if they think a person is responsible

S 24 for the act, or do you think they should even continue past25 that point?
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S i JUROR COLLINS: No, I think we would -- all would

2 agree that they should continue until everything is exhausted

3 within the confines of the law.

4 MR. PAWLUK: Wed all agree about that?

5 JURORS: (No verbal response)

6 MR. PAWLUK: Theres no stopping until it gets to the

7 end of the road?

8 JURORS: (No verbal response)

9 MR. PAWLUK: Would it be fair to say you guys would

10 agree that lets try to get all the evidence that we can get;

ii correct?

12 JURORS: (No verbal response)

5 13 MR. PAWLUK: Witnesses, physical evidence, DNA.

14 Continue on until we can get all the evidence, until its

15 exhausted (indiscernible); correct?

16 JURORS: (No verbal response)

17 MR. PAWLUK: Thank you.

18 THE COURT: Challenges for cause, Ms. Van Langevelde?

19 MS. VAN LANGEVELDE: No, none for cause. Thank you.

20 THE COURT: Challenge for cause, Mr. Pawluk?

21 MR. PAWLUK: None for cause, Your Honor.

22 THE COURT: Peremptory to you.

23 MS. VAN LANGEVELDE: Thank you, Your Honor. The

24 People would thank and excuse Miss Posey. Thank you, Your

25 Honor -- or, thank you, maam.
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1 THE COURT: Thank you, Miss Posey.

2 JUROR POSEY: Thank you.

3 THE COURT: Deidree StClair. Good morning.

4 JUROR STCLAIR: Morning.

5 THE COURT: How are you?

6 JUROR STCLAIR: Good.

7 THE COURT: Were you able to hear all of the

8 questions being asked this morning?

9 JUROR STCLAIR: Yes.

10 THE COURT: So, do you know anybody here, in the

ii courtroom?

12 JUROR STCLAIR: (No verbal response).

13 THE COURT: Did you recognize the names of any

14 witnesses?

15 JUROR STCLAIR: Just Dr. Guertin.

16 THE COURT: How do you know Dr. Guertin?

17 JUROR STCLAIR: He was my sons -- on my sons case

18 when he was in the hospital when he was four.

19 THE COURT: Why was your son in the hospital when he

20 was four?

21 JUROR STCLAIR: He had three surgeries, and he was in

22 Sparrow for 10 weeks. He had abdominal surgery, an abdominal

23 obstruction.

S 24 THE COURT: How old is your son now?25 JUROR STCLAIR: Seventeen.
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1 THE COURT: Wow, a long time ago, then, huh?

2 JUROR STCLAIR: Yes.

3 THE COURT: Did you get to know Dr. Guertin pretty

4 well?

5 JUROR STCLAIR: Yeah, he was --

6 THE COURT: Does the fact that you know him and he

7 was your sons doctor, would that influence you, in any way, in

8 this case?

9 JUROR STCLAIR: No.

10 THE COURT: So, Dr. Guertins gonna testify. Hes

ii listed as a witness. You would give him the same review or

12 thought process as you would any other witness?

5 13 JUROR STCLAIR: Yes.

14 THE COURT: You wouldnt be biased in favor of him?

15 JUROR STCLAIR: No.

16 THE COURT: You ever had -- been a juror before?

17 JUROR STCLAIR: Yes.

18 THE COURT: When was that?

19 JUROR STCLAIR: About two years ago, here.

20 THE COURT: In this courtroom?

21 JUROR STCLAIR: I think it was the one next door.

22 THE COURT: Okay. What kind of a case was it?

23 JUROR STCLAIR: Oh, a medical marijuana case.

24 THE COURT: Oh. Did you reach a verdict?

S 25 JUROR STCLAIR: No.
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S i THE COURT: Did it go to verdict?

2 JUROR STCLAIR: (No verbal response).

3 THE COURT: I mean, in other words --

4 JUROR STCLAIR: We --

5 THE COURT: -- did the jury deliberate and just

6 couldnt decide -—

7 JUROR STCLAIR: We deliberated it.

8 THE COURT: -- or did they settle it?

9 JUROR STCLAIR: Yeah, we could not decide.

10 THE COURT: Okay. Anything about your experience in

ii that case that would influence you?

12 JUROR STCLAIR: No.

5 13 THE COURT: Have -- you have any friends or family

14 members that are involved with law enforcement?

15 JUROR STCLAIR: No.

16 THE COURT: Any friends or family members that have

17 been victims of a crime including yourself?

18 JUROR STCLAIR: Something quite similar to this case.

19 THE COURT: Happened to you?

20 JUROR STCLAIR: My niece and my -- one of my other

21 sons was the accuser.

22 THE COURT: Your son was an accuser?

23 JUROR STCLAIR: Yes.

24 THE COURT: Okay. Did it go to trial?

5 25 JUROR STCLAIR: I dont -- there wasnt really a
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S i trial, but he was found guilty anyway.

2 THE COURT: Well, without a trial, did he plead

3 guilty?

4 JUROR STCLAIR: He was 13.

5 THE COURT: The defendant was 13?

6 JUROR STCLAIR: My son was 13, yes.

7 THE COURT: Oh, he was the defendant?

8 JUROR STCLAIR: Yes.

9 THE COURT: Okay. So, he was accused of a crime.

10 JUROR STCLAIR: Yes.

ii THE COURT: And -- but you didnt have a trial?

12 JUROR STCLAIR: No.

5 13 THE COURT: And now hes 17.

14 JUROR STCLAIR: No, this is my older son. Hes 21

15 now.

16 THE COURT: So, that was eight, nine years ago?

17 JUROR STCLAIR: Yes.

18 THE COURT: Was that here, in Eaton County?

19 JUROR STCLAIR: No.

20 THE COURT: Okay. Anything about that experience

21 that would impact you in this case?

22 JUROR STCLAIR: Probably, becauseI still feel he was

23 wrongly accused.

24 THE COURT: Okay.

S 25 JUROR STCLAIR: And becausehe was a child himself at
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5 1 the time, and our resources were limited. There wasnt

2 anything I could do to help him.

3 THE COURT: Ms. Van Langevelde, any objection?

4 MS. VAN LANGEVELDE: No, not for cause. Thank you,

5 Judge.

6 THE COURT: Any objection for cause, Mr. Pawluk?

7 MR. PAWLUK: No, Your Honor.

8 THE COURT: Thank you for being here, and Im sure

9 its difficult to share that personal type of information. You

10 are excused, and youre free to leave.

ii JUROR STCLAIR: Okay, thank you.

12 THE CO•URT: Roberta Glandon. Good morning.

5 13 JUROR GLANDON: Good morning.

14 THE COURT: And how are you today?

15 JUROR GLANDON: Good. How are you?

16 THE COURT: Excellent.

17 JUROR GLANDON: Good.

18 THE COURT: Were you able to hear all of the

19 questions?

20 JUROR GLANDON: Yes, maam.

21 THE COURT: Would you answer yes to any of them?

22 JUROR GLANDON: No, maam.

23 THE COURT: So, you dont know anybody in the

S 24 courtroom?25 JUROR GLANDON: Other than yourself.
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1 THE COURT: And how do you know me?

2 JUROR GLANDON: I seen you about six weeks ago for a

3 divorce, maam.

4 THE COURT: Anything about that experience that would

5 have an impact on this case?

6 JUROR GLANDON: No, maam.

7 THE COURT: Did you recognize the name of any of the

8 witnesses?

9 JUROR GLANDON: No, maam.

10 THE COURT: Have you been a juror before?

ii JUROR GLANDON: No, maarn.

12 THE COURT: Have you been the victim of a crime?

5 13 JUROR GLANDON: No, maam.

14 THE COURT: Any relatives or close friends in law

15 enforcement?

16 JUROR GLANDON: No, rnaarn.

17 THE COURT: Can you think of any reason why you would

18 be unable to be fair and unbiased and hear this case with an

19 open mind?

20 JUROR GLANDON: No, maam.

21 THE COURT: Miss Van Langevelde.

22 MS. VAN LANGEVELDE: Thank you. Ms. Glandon, were

23 you able to hear me okay?

S 24 JUROR GLANDON: I was. Actually, my name has25 changed.
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1 MS. VAN LANGEVELDE: Oh, Im sorry.

2 JUROR GLANDON: No, thats okay. Its Mulder now.

3 MS. VAN LANGEVELDE: Mulder. Can you spell that for

4 me?

5 JUROR GLANDON (MULDER): M-u-l-d-e-r.

6 MS. VAN LANGEVELDE: Okay, I will call you Ms.

7 Mulder.

8 JUROR GLANDON (MULDER): Thank you.

9 MS. VAN LANGEVELDE: Ms. Mulder, no experience -- I

10 -- I know Judge just asked you about being a victim. But any

ii experience with sexual assaults with close friends or relatives

12 or——

5 13 JUROR GLANDON (MULDER): I -- yes, my ex-husbands

14 daughter accused her brother of molesting her. It never went

15 to court. CPS never -- never found anything significant to be

16 able to charge him.

17 MS. VAN LANGEVELDE: Okay. So, let me just make sure

18 I get the family dynamics right. So, your ex—husbands

19 daughter --

20 JUROR GLANDON (MULDER): Right, my ex-stepdaughter.

21 MS. VAN LANGEVELDE: Okay. And then, accusedher

22 brother?

23 JUROR GLANDON (MULDER): Urn-hum.

24 MS. VAN LANGEVELDE: Her --

S 25 JUROR GLANDON (MULDER): Her -- her stepbrother.
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1 MS. VAN LANGEVELDE: Stepbrother, okay. Thats not

2 your son.

3 JUROR GLANDON (MULDER): No.

4 MS. VAN LANGEVELDE: Okay.

5 JUROR GLANDON (MULDER): None, no blood --

6 MS. VAN LANGEVELDE: No blood.

7 JUROR GLANDON (MULDER): -- we know. Just married

8 into it.

9 MS. VAN LANGEVELDE: Okay. Was that disclosure made

10 some time after it happened?

ii JUROR GLANDON (MULDER): Yes, several years.

12 MS. VAN LANGEVELDE: So, she was much younger when

5 13 she says it happened?

14 JUROR GLANDON (MULDER): Yes, about four years

15 difference.

16 MS. VAN LANGEVELDE: Okay, so about four years before

17 she said anything had happened?

18 JUROR GLANDON (MULDER): Correct.

19 MS. VAN LANGEVELDE: Was law enforcement contacted?

20 JUROR GLANDON (MULDER): CPS was contacted but law

21 enforcement was not, to my knowledge.

22 MS. VAN LANGEVELDE: Okay.

23 JUROR GLANDON(MULDER: We were not given any

24 specifics, at all. Her dad or I were not given any specifics.

5 25 MS. VAN LANGEVELDE: Would that experience cause you
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i

to feel like you would be biased either way in this case, like

2 against law enforcement or my office or anything? Was it in

3 Eaton County?

4 JUROR GLANDON (MULDER): Yes.

5 MS. VAN LANGEVELDE: Okay. Again, CPS, at all, any

6 bias or thoughts that, gosh —-

7 JUROR GLANDON (MULDER): Because I believe they did

8 their investigation. If they didnt find anything, thenso be

9 it.

10 MS. VAN LANGEVELDE: Okay, fair enough.

ii JUROR GLANDON (MULDER): Didnt keep me from not

12 keeping an eye on her.

5 13 MS. VAN LANGEVELDE: Fair enough. And, I guess, in

14 that particular case, was there any physical evidence?

15 JUROR GLANDON (MULDER): No.

16 MS. VAN LANGEVELDE: Would you have expected there to

17 be any physical evidence four years —-

18 JUROR GLANDON (MULDER): No.

19 MS. VAN LANGEVELDE: -- later?

20 JUROR GLANDON (MULDER): No.

21 MS. VAN LANGEVELDE: Do you know -- have you ever had

22 that experience where we —— like I talked about memory.

23 JUROR GLANDON (MULDER): Um-hum.

24 MS. VAN LANGEVELDE: Where you kind of forget25 something, but then later youre like, oh, yeah, that happened,
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S i too, has that happened to you?

2 JUROR GLANDON•(MULDER): (Inaudible - laughing).

3 MS. VAN LANGEVELDE: Oh, yeah.

4 JUROR GLANDON(MULDER): So, I think its when youre

5 -- youre burnin the candle at both ends.

6 MS. VAN LANGEVELDE: Sure. Do you think that that

7 can happen to a child victim?

8 JUROR GLANDON (MULDER): Of course.

9 MS. VAN LANGEVELDE: And that could be a process of

10 remembering actually what had happened to them if they were

ii very small when it happened?

12 JUROR GLANDON (MULDER): Urn-hum.

5 13 MS. VAN LANGEVELDE: You heard me ask about

14 testimony, that testimony is considered evidence. Do you

15 understand that?

16 JUROR GLANDON (MULDER): Yes.

17 MS. VAN LANGEVELDE: And that were probably not

18 gonna have physical evidence because it happened quite a few

19 years ago. Well, I would say the last incident probably

20 happened about 10 years ago. Knowing that, do you feel like

21 you would need something other than testimony, or could follow

22 Judges instruction that testimony, if you believe it, could be

23 enough to find the defendant guilty?

24 JUROR GLANDON (MULDER): As long as it s more than25 one, testimony from one person.
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5 1 MS. VAN LANGEVELDE: Sure. So, maybe doctors?

2 JUROR GLANDON (MULDER): Urn-hum.

3 MS. VAN LANGEVELDE: Maybe psychologists, maybe

4 another child victim. Would that help?

5 JUROR GLANDON (MULDER): Yes.

6 MS. VAN LANGEVELDE: Do you think everyone would

7 agree with that, that maybe another child victim might help?

8 JURORS: (No verbal response).

9 MS. VAN LANGEVELDE: Youre all so quiet. I know

10 its an early morning.

ii Any reason why you feel like you couldnt sit as a

12 juror?

5 13 JUROR GLANDON (MULDER) : No.

14 MS. VAN LANGEVELDE: Thank you.

15 THE COURT: Mr. Pawluk.

16 MR. PAWLUK: Thank you, Judge.

17 Good morning, Miss Mulder.

18 JUROR GLANDON (MULDER): Morning.

19 MR. PAWLUK: Care-giver; right?

20 JUROR GLANDON (MULDER): Yes, sir.

21 MR. PAWLUK: Is this for the elderly or something

22 or-—

23 JUROR GLANDON (MULDER): Yes, sir. I work in adult

S 24 foster care.25 MR. PAWLUK: Oh, very good. Okay. And I notice in
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5 1 your questionnaire that youre a college grad.

2 JUROR GLANDON (MULDER): I am.

3 MR. PAWLUK: And did you graduate from the same

4 college that Mr. Collins did?

5 JUROR GLANDON (MULDER): (No verbal response).

6 MR. PAWLUK: Your next door neighbor here.

7 JUROR GLANDON (MULDER): Oh, yeah. No. Im not that

8 smart.

9 MR. PAWLUK: Whered you go?

10 JUROR GLANDON (MULDER): I went to Baker.

ii MR. PAWLUK: Oh, yeah.

12 JUROR GLANDON (MULDER): It was a junior college at

13 that time.

14 MR. PAWLUK: Yeah.

15 JUROR GLANDON (MULDER): They had just opened a

16 campus. And I just recently graduated from Ross.

17 MR. PAWLUK: Yeah, very good. Bakers a good school.

18 JUROR GLANDON (MULDER): Um-hum.

19 • MR. PAWLUK: (Inaudible). Stepdaughter, stepbrother,

20 she complains four, five years later, I think you said, about

21 him doing something to her?

22 JUROR GLANDON (MULDER): Urn-hum.

23 MR. PAWLUK: And was she -- when this -- were they

24 living together when she made the accusation?

5 25 JUROR GLANDON (MULDER): It was her stepbrother.
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5 1 MR. PAWLUK: Oh, her stepbrother.

2 JUROR GLANDON (MULDER): Correct.

3 MR. PAWLUK: Okay. They were livin --

4 JUROR GLANDON (MULDER): Its my -- my step -- ex-

5 stepdaughter.

6 MR. PAWLUK: Okay.

7 JUROR GLANDON (MULDER): Her stepbrother.

8 MR. PAWLUK: Okay, so they werent livin together.

9 JUROR GLANDON (MULDER): No, only weekends.

10 MR. PAWLUK: Okay. Did they fight? I mean, were

ii they -- did they like each other? Do you know much about the

12 parts and pieces of that?

5 13 JUROR GLANDON (MULDER): I -- I dont, because it

14 didnt happen in my care; it happened in her mothers care.

15 MR. PAWLUK: Okay. Well, Ive got to again ask the

16 same question Ive been asking everybody else here the last

17 two, three times is teen-agers can lie -—

18 JUROR GLANDON (MULDER): Urn-hum.

19 MR. PAWLUK: -- correct? Not only can lie about

20 stupid stuff but can lie about serious stuff; would you agree?

21 JUROR GLANDON (MULDER): Um-hurn.

22 MR. PAWLUK: Would you agree that teen-agers can get

23 trapped in their lies?

S 24 JUROR GLANDON (MULDER): To a point, yes. Depends on25 how theyre raised, depends on how theyre taught, depends on

56th Circuit Court
Charlotte, Michigan

120

Jury Trial 3/24/17 258a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



i

what kind of pressure theyre under.

2 MR. PAWLUK: Yeah. So, you would want to know the

3 history of the teen-ager to help you, I guess, look at the

4 credibility or the -- the truthfulness of the accusation?

5 JUROR GLANDON (MULDER): That just -- yeah, yeah.

6 MR. PAWLUK: You would need more than just the

7 accusation is what Im trying to get to. You did it. You did

8 it, and you need more.

9 JUROR GLANDON (MULDER): Yes, I would have to know --

10 I would need to know what the basis behind it was, if -- again,

ii if the child was trapped into that or if it was just something

12 they said to get out of something that they had done. Is that

5 13 clear?

14 MR. PAWLUK: They did lie to protect somebody? Think

15 thats a possibility?

16 JUROR GLANDON (MULDER): Possible. Anythings

17 possible.

18 MR. PAWLUK: Okay, thanks.

19 THE COURT: Challenges for cause, Ms. Van Langevelde?

20 MS. VAN LANGEVELDE: No, none for cause. Thank you.

21 THE COURT: Challenges for cause, Mr. Pawluk?

22 MR. PAWLUK: None for cause, Your Honor.

23 THE COURT: Mr. Pawluk, peremptorys toyou.

S 24 MR. PAWLUK: One second, Judge. Ive got to share25 something here.
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5 1 THE COURT: Sure.

2 MR. PAWLUK: Judge, we would thank and excuse Mr.

3 Thomas Kent.

4 THE COURT: Thank you very much, Mr. Kent.

5 Robert Welch. Good afternoon.

6 JUROR WELCH: Good afternoon.

7 THE COURT: How are you today?

8 JUROR WELCH: Im good.

9 THE COURT: Good. You were in the front row, I see,

10 so were you able to hear all the questions?

ii JUROR WELCH: Yes.

12 THE COURT: Do you know anybody in the court?

5 13 JUROR WELCH: No.

14 THE COURT: Did you recognize any of the names of any

15 of the witnesses?

16 JUROR WELCH: None.

17 THE COURT: None. Were there any questions that you

18 would have answered in the affirmative?

19 JUROR WELCH: No.

20 THE COURT: Can you think of any reason why you would

21 be unable to be fair and unbiased in hearing this case?

22 JUROR WELCH: No.

23 THE COURT: Do you come to that seat this morning

24 with an open mind?

5 25 JUROR WELCH: Yes.
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1 THE COURT: Ms. Van Langevelde.

2 MS. VAN LANGEVELDE: Thank you. Mr. Welch, I hope

3 you can hear me.

4 JUROR WELCH: I can.

5 MS. VAN LANGEVELDE: Good. Very good. You dont

6 have any children living at home --

7 JUROR WELCH: Correct.

8 MS. VAN LANGEVELDE: -- is that true? Do you have

9 any children at all?

10 JUROR WELCH: Two.

ii MS. VAN LANGEVELDE: They grown?

12 JUROR WELCH: Yes.

5 13 MS. VAN LANGEVELDE: Any grandchildren?

14 JUROR WELCH: Two.

15 MS. VAN LANGEVELDE: How old?

16 JUROR WELCH: Nine and 12.

17 MS. VAN LANGEVELDE: Okay. Do you watch -- do you

18 see your grandchildren often?

19 JUROR WELCH: Yes, very often.

20 MS. VAN LANGEVELDE: All right. Every catch one of

21 them blaming one or the other for something stupid that they

22 did?

23 JUROR WELCH: Sure.

24 MS. VAN LANGEVELDE: Catch em in a lie?

25 JUROR WELCH: Sure.
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1 MS. VAN LANGEVELDE: Any experience with sexual

2 assault?

3 JUROR WELCH: Im sorry?

4 MS. VAN LANGEVELDE: Do you have anyexperience with

5 sexual abuse or sexual assault?

6 JUROR WELCH: No.

7 MS. VAN LANGEVELDE: Close friends or family --

8 JUROR WELCH: No.

9 MS. VAN LANGEVELDE: -- or anything like that. Going

10 back to the -- to the lie. If a child were threatened, might

ii they not tell about something thats going on with them?

12 JUROR WELCH: Id think so.

5 13 MS. VAN LANGEVELDE: A child -- and would it be

14 understandable to you that a person might not disclose about

15 sexual abuse that they were experiencing until much later in

16 life?

17 JUROR WELCH: Thats possible.

18 MS. VAN LANGEVELDE: Okay. What factors do you think

19 might -- in my mind, might weigh into somebody waiting to

20 disclose a sexual abuse experience?

21 JUROR WELCH: I think theyre conscience,

22 subconscious, just having that on -— on their conscience for

23 years, have to get it off.

24 MS. VAN LANGEVELDE: Did you hear me talk about -- a

5 25 little bit about memory?
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i

JUROR •WELCH: Yes.

2 MS. VAN LANGEVELDE: Do you think a child that

3 discloses, that theyre, you know, thinking about it more,

4 might remember irtore later on?

5 JUROR WELCH: Sure.

6 MS. VAN LANGEVELDE: And that might not, necessarily,

7 mean that theyre lying. Its just theyre -— they hadnt been

8 thinking about it for a long time. They tried to block it out.

9 JUROR WELCH: Yes.

10 MS. VAN LANGEVELDE: That can happen?

ii JUROR WELCH: Urn-hum.

12 MS. VAN LANGEVELDE: Okay. Im sorry. I know its

13 been a long morning. Did you hear me talk about reasonable

14 doubt?

15 JUROR WELCH: Yes.

16 MS. VAN LANGEVELDE: What do you think reasonable

17 doubt it is in your mind?

18 JUROR WELCH: I guess Id have to hear all of the

19 evidence, everything thats presented, and then make up my own

20 mind.

21 MS. VAN LANGEVELDE: Fair enough. Or, you think your

22 -— your common sense and reason?

23 JUROR WELCH: I hope so.

24 MS. VAN LANGEVELDE: Okay. Do you -- and Judge is

5 25 gonna instruct you, obviously, that testimony is evidence.
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P

S i JUROR WELCH: Yes.2 MS. VAN LANGEVELDE: And you understand that; that

3 Im probably not gonna have physical evidence or DNA evidence,

4 and thats just the way it is?

5 JUROR WELCH: Right.

6 MS. VAN LAN•GEVELDE: Im just telling you right now

7 that its been a long time.

8 JUROR WELCH: I understand.

9 MS. VAN LANGEVELDE: Do you think you can make -- if

10 you believe the testimony, that that would be enough for you to

ii find somebody guilty beyond a reasonable doubt?

12 JUROR WELCH: Yes.

5 13 MS. VAN LANGEVELDE: All right, thank you.

14 THE COURT: Mr. Pawluk.

15 MR. PAWLUK: Thank you, Judge.

16 Mr. Welch, good morning, sir.

17 JUROR WELCH: Good morning.

18 MR. PAWLUK: Ive gotta ask, you know, as cutting

19 hair as a barber, you —— youve got to hear a lot of stories

20 from your customers.

21 JUROR WELCH: Many.

22 MR. PAWLUK: All different variations and

23 explanations of everything; correct?

24 JURORWELCH: Yes.

5 25 MR. PAWLUK: I would imagine -- I would imagine that
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1 part of your bedside manner is to make em feel comfortable,

2 let em speak their piece as youre -- give them the service of

3 haircuts, so on and so forth?

4 JUROR WELCH: Yes.

5 MR. PAWLUK: Do you ever try to influence their

6 opinions or their decisions when theyre talkin to you?

7 JUROR WELCH: Its not a good idea.

8 MR. PAWLUK: Do you think that -- do you think that

9 kids, teen—agers, are easily influenced by others?

10 JUROR WELCH: Yes.

ii MR. PAWLUK: Weve -— with children, lets say ages

12 three, four, up•to nine, 10, 11, what do you think are some of

13 their influential individuals or people that theyre involved

14 with? Well, who are the higher-ups do you think?

15 JUROR WELCH: I think parents and grandparents --

16 MR. PAWLUK: Yeah.

17 JUROR WELCH: -- siblings, maybe the kid on the bus

18 becauseof my age.

19 MR. PAWLUK: School kids, friends?

20 JUROR WELCH: Sure.

21 MR. PAWLUK: Close to --

22 JUROR WELCH: Sure.

23 MR. PAWLUK: And how about teen-agers, 11, 12, 13

24 plus?

25 JUROR W•ELCH: (No verbal response).
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• 1 MR. PAWLUK: Who do you think their main -- the main

2 people that influence them?

3 JUROR WELCH: I think their peers is probably the

4 greatest influence.

5 MR. PAWLUK: Do you think -- Ive just gotta ask --

6 teen—agers lie?

7 JUROR WELCH: I dont think its limited to teen—

8 agers, but, yes.

9 MR. PAWLUK: Across the board?

10 JUROR WELCH: Right.

11 MR. PAWLUK: Yeah, across the board. Do you think

12 that teen—agers are influenced and, I guess, develop, make

13 certain opinions by what they see on TV or what they do on the

14 Internet or what they hear on the radio or music?

15 JUROR WELCH: Yes, of course.

16 MR. PAWLUK: Social media?

17 JUROR WELCH: Urn-hum.

18 MR. PAWLUK: Is another, I guess, influencing factor

19 in a teen-agers life?

20 JUROR WELCH: I think some, yes.

21 MR. PAWLUK: Any red flags that came up with the

22 other questions that I posed to the panel earlier?

23 JUROR WELCH: No.

24 MR. PAWLUK: Other than just a false accusation, what

25 is —- lets make it fair. Other than an accusation against
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. 1 you, what else would you want to know about an accusation that

2 somebody made against you?

3 JUROR WELCH: Im sorry, I dont understand.

4 MR. PAWLUK: I asked the panel earlier, I says, you

5 know, if somebody makes a false accusation about you, that you

6 assaulted them, what more information would you want to know

7 about other than just the accusation.

8 JUROR WELCH: Where it came from, where the

9 accusation came from.

10 MR. PAWLUK: And if Johnny says -- if Johnny says

ii that you assaulted him when he went to get a haircut from you

12 10 years ago, what more would you need to know?

5 13 JUROR WELCH: Id have to assess how truthful Johnny

14 is.

15 MR. PAWLUK: And how would you do that?

16 JUROR WELCH: Id look at his background, his

17 familys backgr~und, perhaps talking to a teacher. I can find

18 out a lot about you just being sitting in a chair. So, I —- I

19 would check his credibility.

20 MR. P?WLUK: You would want to know about Johnnys

21 history. Would you want to know -- would you want to know what

22 his current situation is, about how he is mentally, how he --

23 how he acts around people, is he ——

S 24 JUROR WELCH: If he made an accusation against me, I25 would want to find out everything I could.
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. 1 MR. PAWLUK Was he -- was he drinkin or high when

2 he made the accusation, would that have an effect on him?

3 JUROR •WELCH: Sure.

4 MR. PAWLUK: Things of that sort?

S JUROR WELCH: Yes.

6 MR. PAWLUK: How about if -- how about if Johnny had

7 problems, some serious problems, or problems in grade school,

8 rebellious, shy,• fought with people all the time, things of

9 that sort, other students, would that be important for you to

10 know?

ii JUROR WELCH: Yes.

12 MR. PAWLUK: Cause that goes to your answer as to

5 13 upbringing, what --

14 JUROR WELCH: Right.

15 MR. PAWLUK: -- development is; correct?

16 JUROR WELCH: Yes.

17 MR. PAWLUK: Okay, thanks.

18 JUROR WELCH: Youre welcome.

19 THE COURT: All right, Ms. Van Langevelde, any

20 challenges for cause?

21 MS. VAN LANGEVELDE: No, none for cause. Thank you,

22 Your Honor.

23 THE COURT: Any challenges for cause to you, Mr.

24 Pawluk?

5 25 MR. PAWLUK: None for cause, Your Honor.
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5 1 THE COURT: Peremptory is to you, Ms. Van Langevelde.

2 MS. VAN LANGEVELDE: Thank you. The People would

3 thank and excuseMiss Southern. Thank you so much, maam.

4 THE COURT: Thank you very much.

5 JUROR SOUTHERN: Thank you.

6 THE COURT: Have a nice day.

7 JUROR SOUTHERN: You, too.

8 THE COURT: Daniel Daly. Good morning, Mr. Daly.

9 JUROR DALY: Good. How are you?

10 THE COURT: Were you able to hear all of the

ii questions?

12 JUROR DALY: I was.

5 13 THE COURT: Would -- do you know anybody in the

14 courtroom?

15 JUROR DALY: I do not.

16 THE COURT: Did you recognize the names of any of the

17 witnesses?

18 JUROR DALY: I do not.

19 THE COURT: Do you know any of your fellow jurors?

20 JUROR DALY: I do not.

21 THE COURT: Do you know of any reason why you should

22 not serve as a juror?

23 JUROR DALY: No.

24 THE COURT: Can you be fair and unbiased?

5 25 JUROR DALY: Yes.
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S i THE COURT: Are you sitting there right now with an

2 open mind, and would you keep an open mind while you heard all

3 of the evidence until it was time for you to deliberate with

4 your fellow jurors?

5 JUROR DALY: Yes.

6 THE COURT: Ms. Van Langevelde.

7 MS. VAN LANGEVELDE: Thank you, Your Honor.

8 Mr. Daly, were you able to hear me okay?

9 JUROR DALY: I was.

10 MS. VAN LANGEVELDE: All right. You have one child

ii at home?

12 JUROR DALY: I do.

5 13 MS. VAN LANGEVELDE: How old is your child?

14 JUROR DALY: Hes two.

15 MS. VAN LANGEVELDE: Two? All right. Im assuming

16 your two-year—old doesnt really lie to you at this point.

17 JUROR DALY: No, he doesnt.

18 MS. VAN LANGEVELDE: Okay. Have you had an

19 experience where maybe whenyou were a teen-age -- ager you

20 mightve lied to your mom or dad about, oh, I dont know,

21 smoking or something or like —- not even that, just like being

22 out past curfew --

23 JUROR DALY: Yes.

24 MS. VAN LANGEVELDE: -- no, Mom, I was home at noon

25 or—-
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5 1 JUROR DALY: Got it.

2 MS. VAN LANGEVELDE: -- midnight?

• 3 JUROR DALY: I lied to my parents, yes.

4 MS. VAN LANGEVELDE: Okay. Is lying to your parents

5 about that kind of stuff different than accusing somebody of a

6 crime?

7 JUROR DALY: Yes.

8 MS. VAN LANGEVELDE: All right. And you heard me

9 talk a little bit about testimony, that testimony can be

10 evidence. Are you okay with that?

ii JUROR DALY: Yes.

12 MS. VAN LANGEVELDE: And that theres not probably

5 13 gonna be any physical evidence, no DNA, no -- you know, no

14 physical evidence like that. Are you okay with that?

15 JUROR DALY: Yes.

16 MS. VAN LANGEVELDE: Do you think you can make a

17 determination, if you believe somebody testifying, that you

18 could find somebody guilty just based on their testimony? Do

19 you think you could do that?

20 JUROR DALY: Yes.

21 MS. VAN LANGEVELDE: Okay. Never been a juror

22 before?

23 JUROR DALY: No.

S 24 MS. VAN LANGEVELDE: All right. And do you have any25 background in psychology or any medical background at all?
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1 JUROR DALY: Im a certified EMT.

2 MS. VAN LANGEVELDE: Oh, you are?

3 JUROR DALY: Yes.

4 MS. VAN LANGEVELDE: What area? Are you in the

5 county or with --

6 JUROR DALY: Yeah, Im a part-time employee with the

7 City of Charlotte and the fire fighters.

8 MS. VAN LANGEVELDE: Oh, you are, okay. Do you know

9 -- but this case is actually with Lansing Police Department.

10 So, you dont know Detective Dahike or Shawn Martinez?

ii JUROR DALY: No.

12 MS. VAN LANGEVELDE: Okay. But as your experience

13 with -- as an EMT, would that cause you to be biased one way or

14 the other?

15 JUROR DALY: (No verbal response).

16 MS. VAN LANGEVELDE: Okay. Have you ever had that

17 experience where you are remembering something, and maybe you

18 think, oh, wait, that happened, too, that you may not have

19 remembered it the first time you were telling a story?

20 JUROR DALY: Yes.

21 MS. VAN LANGEVELDE: But then remembered a later

22 piece?

23 • JUROR DALY: Yes.

24 MS. VAN LANGEVELDE: Does that mean you were lying?

S 25 JUROR DALY: No.
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5 1 MS. VAN LANGEVELDE: Thank you, Mr. Daly. I dont

2 have any other questions.

3 THE COURT: Mr. Pawluk.

4 MR. PAWLUK: Thank you, Judge.

5 You know, I think Im going to play the lottery today

6 cause I have Mr. Daniel Daly. Daniels my first name. And

7 Ive the last, Pawluk, so Daniel Pawluk.

8 Mr. Daly, do you have any nieces or cousins that are

9 a little Older than your child?

10 JUROR DALY: Just cousins.

ii MR. PAWLUK: Cousins?

12 JUROR DALY: Yeah.

5 13 MR. PAWLUK: What age? What age were your cousins?

14 JUROR DALY: Oh, all different ages.

15 MR. PAWLUK: Yeah.

16 JUROR DALY: My dad had seven brothers and sisters,

17 so Ive got a lot of cousins.

18 MR. PAWLUK: Oh, yeah, yeah, okay. I gotcha. You

19 ever get a chance to look at your nieces or cousins or

20 whatever, and at the age group of, I dont know -- I dont know

21 how old they are, but lets say five to nine, and you can look

22 at em and go, you know, theres something not right? Are you

23 able to do that, or do you have experience or had experience

S 24 like we had kids and you look at em and you go --25 JUROR DALY: No, I dont have any experience in that.
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i

MR. PAWLUK: You dont? No. But with -- with your

2 little —— with your little guy or your little girl, you —- you

3 can tell when somethings wrong.

4 JUROR DALY: Yeah.

5 MR. PAWLUK: Okay. Any red flags of what I said

6 earlier that pops up?

7 JUROR DALY: No.

8 MR. PAWLUK: Can you promise me that, if youre in

9 deliberations, that youre not gonna hurry up and try to make a

10 decision just to get the decision over with and just stick with

11 your position?

12 JUROR DALY: Correct.

5 13 MR. PAWLUK: Will you argue -- argue your position?

14 Will you be able to argue your position and discuss that with

15 everybody?

16 JURY DALY: Yes.

17 MR. PAWLUK: Share the -- share your thoughts with

18 everybody?

19 JUROR DALY: Yes.

20 MR. PAWLUK: Are you comfortable with doing that?

21 JUROR DALY: I am.

22 MR. PAWLUK: Okay, thank you.

23 THE COURT: Challenge for cause, Ms. Van Langevelde?

24 MS. VAN LANGEVELDE: No, none for cause. Thank you.

25 THE COURT: Challenges for cause, Mr. Pawluk?
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1 MR. PAWLUK: None for cause, Your Honor.

2 THE COURT: Mr. Pawluk, peremptorys to you.

3 MR. PAWLUK: Thank you. Your Honor, we would thank

4 and excuse juror number two, Amy Casciotti, please.

5 • THE COURT: Thank you very much for being here this

6 morning. You are excused.

7 Christina Garity. Good morning.

8 JUROR GARITY: Hi.

9 THE COURT: And how are you this morning?

10 JUROR GARITY: Good.

ii THE COURT: Were you able to hear all of the

12 questions?

13 JUROR GARITY: (No verbal response).

14 THE COURT: Do you know anybody in the courtroom,

15 here?

16 JUROR GARITY: No.

17 THE COURT: Did you recognize the names of any of the

18 witnesses I named?

19 • JUROR GARITY: No.

20 THE COURT: Do you know any of your fellow jurors

21 here?

22 JUROR GARITY: No.

23 THE COURT: Have you had any dealings with law

24 enforcement?

25 JUROR GARITY: No.
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1 THE COURT: Is there any reason that you can think of

2 why you would be unable to be fair and impartial?

3 JUROR GARITY: No.

4 THE COURT: As you sit here this morning, do you have

5 an open mind?

6 JUROR GARITY: Yes.

7 THE COURT: Will you be able to listen to the

8 witnesses and look at any evidence presented and then

9 deliberate with your fellow jurors?

10 JUROR GARITY: Yes.

ii THE COURT: Ms. Van Langevelde.

12 MS. VAN LANGEVELDE: Thank you. Miss Garity, you

5 13 have three children?

14 JUROR GARITY: Yes.

15 MS. VAN LANGEVELDE: What are their ages?

16 JUROR GARITY: Three, six and nine.

17 MS. VAN LANGEVELDE: Okay. Taken them to the doctor

18 before?

19 JUROR GARITY: Lots.

20 MS. VAN LANGEVELDE: And when -- when you go to the

21 doctor, whats the first thing that they want to know?

22 JUROR GARITY: Whats going on.

23 MS. VAN LANGEVELDE: So, if the child doesnt tell

24 em whats going on, does the doctor look for that kind of25 stuff?
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i

JUROR GARITY: Usually they ask me.

2 MS. VAN LANGEVELDE: Okay. But if they -- if

3 something that you dont tell them or the —— or the child

4 doesnt tell them, would you expect the doctor to find

5 something is wrong --

6 JUROR GARITY: Urn-hum.

7 MS. VAN LANGEVELDE: -- if you dont tell them?

8 JUROR GARITY: They usually do a checkup and kind of

9 go from there.

10 MS. VAN LANGEVELDE: Okay. Would you expect the

11 doctor to find something that you didnt tell them that

12 something was going on?

5 13 JUROR GARITY: I guess I dont -- if we went in for

14 like an ear infection or something like that, yes, but not --

15 MS. VAN LANGEVELDE: But wouldnt, necessarily, ask

16 them to disrobe and look at their genitals.

17 JUROR GARITY: No.

18 MS. VAN LANGEVELDE: And wouldnt, necessarily,

19 expect them to look for sexual abuse if you didnt tell them

20 about sexual abuse.

21 Any experience with sexual assault or anything like

22 that?

23 JUROR GARITY: No.

24 MS. VAN LANGEVELDE: No friends or relatives?

S 25 JUROR GARITY: No.
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S
i MS. VAN LANGEVELDE: How about ever -- youve never

2 testified as a witness before?

3 JUROR GARITY: No.

4 MS. VAN LANGEVELDE: How -- how would you expect a

5 victim or a child to be when theyre coming in to testify?

6 JUROR GARITY: Probably nervous. Probably like I

7 feel right now.

8 MS. VAN LANGEVELDE: Fair enough. All right. You

9 heard me talk about that testimony is —— a lot of this case is

10 gonna be based on testimony, no physical, no DNA. Are you okay

ii with that?

12 JUROR GARITY: Urn-hum.

5 13 MS. VAN LANGEVELDE: Do you think if you believed --

14 sorry. You should say yes or no for Miss Bond.

15 JUROR GARITY: Oh, Im sorry. Yes.

16 MS. VAN LANGEVELDE: Okay. If you believed the

17 testimony, do you believe that you could find someoneguilty

18 just based on testimony if you believe it?

19 JUROR GARITY: Yes.

20 MS. VAN LANGEVELDE: Okay. Thank you, maam.

21 THE COURT: Mr. Pawluk.

22 MR. PAWLUK: Thank you, Your Honor.

23 Miss Garity, youre a -— youre a registered nurse?

24 JUROR GARITY: Yes.

5 25 MR. PAWLUK: If a patient three, four, five, six
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5 1 years later accuses you of assaulting her, how would that make

2 you feel? At the hospital.

3 JUROR GARITY: Horrible.

4 MR. PAWLUK: I keep on asking everybody, but to you,

5 specifically, what more would you want to know if somebody

6 accused you of assaulting them?

7 JUROR GARITY: The time frame, kind of where, when,

8 why.

9 MR. PAWLUK: Okay. Well, —— of what that persons

10 about.

ii JUROR GARITY: Urn-hum.

12 MR. PAWLUK: History, current situation.

5 13 JUROR GARITY: Yes, I -- I deal with lots of

14 different people, and so I -- I would need to know.

15 MR. PAWLUK: So, thats actually part of your --

16 thats part of your job, actually, is to get histories from

17 patients; is that correct? Is that —— what department are you

18 in?

19 JUROR GARITY: I work for home care.

20 MR. PAWLUK: Okay.

21 JUROR GARITY: So, I go into peoples homes and

22 provide care.

23 MR. PAWLUK: Ah, very cool. How long have you been

24 doing that?

25 JUROR GARITY: Nine years.
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5 1 MR. PAWLUK: Nine years. I didnt catch the ages of

2 your kids.

3 JUROR GARITY: Three, six and nine.

4 MR. PAWLUK: Three, six and nine. Im not gonna

5 count the three-year-old because a little too you, but six and

6 nine --

7 JUROR GARITY: Urn-hum.

8 MR. PAWLUK: -- can you tell when theyre --

9 somethins botherin em?

10 JUROR GARITY: Usually, yes.

ii MR. PAWLUK: What -- what -- what triggers do they

12 have that -— what triggers do they —— what mechanismsor

5 13 triggers do they give you to make you suspicious?

14 JUROR GARITY: Maybe acting out more than usual.

15 MR. PAWLUK: When you say acting out, what do you

16 mean by that?

17 JUROR GARITY: Meaning more irritable, maybe lashing

18 out at different things is usually how I tell when somethings

19 going on.

20 MR. PAWLUK: Do you think that -- do you think that

21 somebody with a child, that theres something bothering a

22 child, that certain behaviors would come out in school?

23 JUROR GARITY: Yes.

24 MR. PAWLUK: And have you had experience where a -- a25 teacher or somebody at school contacted you because they —-
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5 • 1 youre -- your child was sick?

2 JUROR GARITY: Yes, I have.

3 MR. PAWLUK: You have mother/child complaints?

4 JUROR GARITY: Urn-hum.

S MR. PAWLUK: So, you look at -- you look at the

6 strong circumstances. You look at, hey, whats happened to my

7 kid at school. Is he -- is she or he doing okay there? Thats

8 a -- thats a target for ya, I guess, cluing you that to find

9 out if somethings going right or wrong?

10 JUROR GARITY: Yes.

ii MR. PAWLUK: And then the way that behavior is;

12 correct?

5 13 JUROR GARITY: Yes.

14 MR. PAWLUK: When youre -- when youre observing

15 them?

16 JUROR GARITY: Yes.

17 MR. PAWLUK: Now, the prosecution told everybody that

18 were gonna have some doctors -— excuse me —— some doctors

19 testify, a couple medical doctors and a couple psychologists,

20 social workers. Do you think that when a doctor testifies or

21 when a doctor renders an opinion, is —- is there some valuable

22 weight that you give to a doctor?

23 JUROR GARITY: Yes. I think each physician is

S 24 entitled to their opinion, but, being a doctor, I think their25 opinions are validated by their credentials.
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. 1 MR. PAWLUK: How about -- how about if there was no

2 physical evidence that the doctor -- when the doctor did -- did

3 an examination, theres no physical evidence of -- supporting a

4 diagnosis?

5 JUROR GARITY: I dont think there has to be physical

6 evidence. I can -- I feel theres other criteria that people

7 can have to, say, diagnose somebody with some things. There

8 doesnt always have to be specific evidence for it.

9 MR. PAWLUK: Well, physical -- physical evidence, I

10 guess, is a broad range. It could be bruising, cutting,

ii scratching. Physical evidence could also be DNA.

12 JUROR GARITY: Um-hum, yes.

5 13 MR. PAWLUK: Physical evidence could also be blood

14 results?

15 JUROR GARITY: Yes.

16 MR. PAWLUK: But if none of that existed, whats the

17 weight that youd put on a doctors opinion?

18 JUROR GARITY: The communication that they have with

19 patients is -- is part of the process, also. So, I would take

20 that into consideration.

21 MR. PAWLUK: So, youd be able to -- fair enough.

22 Youd be able to wear those —— weigh those factors out. When a

23 doctor testifies, you would look at all those parts and pieces

S 24 we just talked about and placing the weight that you would on a25 doctors testimony?
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1 JUROR GARITY: Correct.

2 MR. PAWLUK: Do you think that the -- do you think

3 that the information that is placed in medical reports is

4 credible?

5 JUROR GARITY: Yes.

6 MR. PAWLUK: Do you think that the information thats

7 placed in a medical report thats provided by the patient is

8 credible?

9 JUROR GARITY: Statements that theyre making or --

10 MR. PAWLUK: The patient --

ii JUROR GARITY: -- something the doctor --

12 MR. PAWLUK: Yeah, if a patient comes in -- patient

5 13 comes in, they give you a history. Obviously, youre gonna --

14 and why -- why are you here.

15 JUROR GARITY: Urn-hum.

16 MR. PAWLUK: Why are you here? Because my back

17 hurts, or Im here because Ive got an ear ache, or Im here

18 because Ive got a sore throat. Those kind of explanations,

19 those kind of statements from a patient, you think —— you think

20 those are credible?

21 JUROR GARITY: Yes.

22 MR. PAWLUK: Would you agree that people, typically,

23 dont lie about what they tell a doctor or a nurse or a

S 24 physicians assistant?25 JUROR GARITY: I feel that they typically do not lie,
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1 but there are people that do lie about stuff.

2 MR. PAWLUK: Well, theres people who lie about stuff

3 in the medical arena maybe to get drugs, Valium, so theyre

4 gonna spin their condition to be able to get that?

5 JUROR GARITY: Correct.

6 MR. PAWLUK: Okay, thank you.

7 JUROR GARITY: Can I say something?

8 MR. PAWLUK: Sure.

9 THE COURT: Yes.

10 JUROR GARITY: If theres just a big, like,

11 allegations that one of the Sparrow physicians didnt complete

12 an examination or did an improper exam, I have a conflict of

13 interest with that.

14 THE COURT: No, I dont believe that theres any

15 conflict of interest.

16 JUROR GARITY: Okay.

17 THE COURT: Challenges for cause, Ms. Van Langevelde?

18 MS. VAN LANGEVELDE: No, none for cause.

19 THE COURT: Challenges for cause, Mr. Pawluk?

20 MR. PAWLUK: None for cause, Your Honor.

21 THE COURT: Peremptory to you, Ms. Van Langevelde.

22 MS. VAN LANGEVELDE: Thank you. The People would

23 thank and excuse Miss Paulik. Thank you, maam.

24 THE COURT: Thank you very much, Miss Paulik. Have a25 nice day.
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5 1 JUROR PAULIK: Thank you.

2 THE COURT: Eric Rau.

3 MS. VAN LANGEVELDE: Your Honor, may we approach?

4 Im sorry.

5 THE COURT: Sure.

6 MS. VAN LANGEVELDE: Thank you.

7 • THE COURT: I need you, Mr. Pawluk.

8 MR. PAWLUK: Okay. Im comin.

9 THE COURT: I didnt know if you heard her or not.

10 (At 11:38 a.m., bench conference)

ii (At 11:38 a.m., bench conference concluded)

12 MS. VAN LANGEVELDE: All right, thank you, Judge.

5 13 THE COURT: Did I say your last name right?

14 JUROR RAU: You did.

15 THE COURT: Great. So, how are you today?

16 JUROR RAU: Very well.

17 THE COURT: Were you able to hear all •of the

18 questions?

19 JUROR RAU: Yes.

20 THE COURT: Do you know anybody?

21 JUROR RAU: I do not.

22 THE COURT: Did you recognize the names of any of the

23 witnesses?

24 JUROR RAU: No.

25 THE COURT: Have you served as a juror before?
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5 1 JUROR RAU: I have not.

2 THE COURT: Okay. Is there any reason that you can

3 think of that you would be unable to sit as a juror in this

4 case?

5 JUROR RAU: No.

6 THE COURT: Do you believe that you can be fair and

7 unbiased?

8 JUROR RAU: Yes.

9 THE COURT: Sitting there today, do you have an open

10 mind?

ii JUROR RAU: Yes.

12 THE COURT: And youll listen to all of the witnesses

5 13 and the testimony and then deliberate with your fellow jurors?

14 JUROR RAU: Yes.

15 THE COURT: Ms. Van Langevelde.

16 MS. VAN LANGEVELDE: Thank you, Your Honor.

17 Good morning, Mr. Rau.

18 JUROR RAU: Morning.

19 MS. VAN LANGEVELDE: Were you able to hear me okay?

20 JUROR RAU: Yes.

21 MS. VAN LANGEVELDE: All right. Do you have two

22 children at home?

23 JUROR RAU: Yes.

24 MS. VAN LANGEVELDE: How old are they?25 JUROR RAU: Four and one.
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S i MS. VAN LANGEVELDE: Four and one. So, you have

2 little ones like me, all right. So, theyre not lying to you

3 yet. Did -- were you -- did you have any experience as far as

4 sexual assaults or sexual abuse, any close friends or relatives

5 or anything like that?

6 JUROR RAU: No.

7 MS. VAN LANGEVELDE: Could you think of a reason why

8 somebody who had been assaulted as a child might not disclose

9 until their later teen years?

10 JUROR RAU: Sure.

11 MS. VAN LANGEVELDE: Can you tell me reasons why?

12 JUROR RAU: It might be true —— too traumatic, I

• 13 suppose.

14 MS. VAN LANGEVELDE: Can you think of maybe -- would

15 -- would you find it unusual if somebody had a memory about

16 this and then, as they were telling about it, remembered more?

17 JUROR RAU: No.

18 MS. VAN LANGEVELDE: Would that mean that they were

19 lying?

20 JUROR RAU: Not necessarily.

21 MS. VAN LANGEVELDE: Okay. You heard me talk about

22 testimony, no DNA, no fingerprints, nothing like that. Do you

23 think that you -- if you believed the testimony that you could

S 24 find somebody guilty beyond a reasonable doubt of a crime?25 JUROR RAU: Yes.
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1 MS. VAN LANGEVELDE: All right. Thank you, sir.

2 • THE COURT: Mr. Pawluk.

3 MR. PAWLUK: Thank you, Judge.

4 Good morning, Mr. Rau.

5 JUROR RAU: Morning.

6 MR. PAWLUK: You heard me ask this a -- a couple

7 times to the other members. Do you think a police officer

8 should exhaust his investigative avenues before he closes the

9 case?

10 JUROR RAU: Yes.

ii MR. PAWLUK: Shouldnt stop at a certain level and

12 go, well, I think I have enough to make a police report but

5 13 continue with all the avenues?

14 JUROR RAU: Yes.

15 MR. PAWLUK: What do you do for MSU?

16 JUROR RAU: Im an information technology manager.

17 MR. PAWLUK: Well, what -- what does that mean

18 exactly?

19 JUROR RAU: Computers, networking.

20 MR. PAWLUK: Okay. How long you been there?

21 JUROR RAU: Since 2013.

22 MR. PAWLUK: You heard me ask about doctors. Do you

23 put a lot of weight, or would you put a lot of weight, to a

24 doctors opinion or his testimony during the course of trial?

S 25 JUROR RAU: Not necessarily more so than anyone else.
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S i MR. PAWLUK: Would you weigh the information a

2 particular doctor has when he gives his opinion?

3 JUROR RAU: Urn-hum.

4 MR. PAWLUK: And you would weigh the information as

5 to whether and how much weight he gives to the overall impact

6 of the case; true?

7 JUROR RAU: Yes.

8 MR. PAWLUK: Anybody here would give a lot of weight

9 to doctors just by what -- what theyre testifying about. And

10 I know that -- I know that -- Im not pronouncing your last

11 name right. Schlichter?

12 JUROR SCHLICHTER: Schlichter.

5 13 MR. PAWLUK: I know that you have an interest in

14 doctors you have -- is it Sparrow Hospital?

15 JUROR SCHLICHTER: Yes.

16 MR. PAWLUK: And I trust that you are swayed to what

17 they say about different cases; correct?

18 JUROR SCHLICHTER: I didnt say that. I -- I pride

19 myself in listening to all of the evidence. I talk to doctors.

20 It doesnt mean that theyre always right.

21 MR. PAWLUK: If Dr. Guertin takes the stand, he says,

22 oh, x, y, z, x, y, z about x, y, z, would you put a lot of

23 weight in his testimony?

S 24 JUROR SCHLICHTER: I respect his opinion.25 MR. PAWLUK: So, would that -- does that mean youd
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5 1 put a lot of weight to his testimony?

2 JUROR SCHLICHTER: Sure.

3 MR. PAWLUK: Would you look at what information he

4 relied on -—

5 JUROR SCHLICHTER: Yes.

6 MR. PAWLUK: -- to -- to make his opinion and

7 testimony?

8 JUROR SCHLICHTER: Sure.

9 MR. PAWLUK: Any red flags, Mr. Rau, that Id asked

10 during the course of this morning about anything that raises a

11 red flag?

12 JUROR RAU: No.

5 13 MR. PAWLUK: During deliberations, youd stick to

14 your guns about what you think is the decision and share your

15 thoughts with everybody?

16 JUROR RAU: Absolutely.

17 MR. PAWLUK: Wouldnt just hop to a decision just to

18 get it over with?

19 JUROR RAU: No.

20 MR. PAWLUK: Do you understand the prosecutor has the

21 burden of proof here?

22 JUROR RAU: Yes, I do.

23 MR. PAWLUK: All of the elements?

24 JUROR RAU: Urn-hum.

25 MR. PAWLUK: Thank you.
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5 1 THE COURT: Thank you, Mr. Pawluk.

2 Ms. Van Langevelde, any challenges for cause?

3 MS. VAN LANGEVELDE: No, none for cause.

4 THE COURT: Mr. Pawluk, do you have any challenges

5 for cause?

6 MR. PAWLUK: None for cause, Your Honor.

7 THE COURT: Mr. Pawluk, peremptory challenge is to

8 you.

9 MR. PAWLUK: One second, Judge. Judge, we would

10 thank and excuse Mr. Daniel Daly.

ii THE COURT: Thank you very much, Mr. Daly. Have a

12 nice day.

5 13 Are you okay, Mr. Pawluk?

14 MR. PAWLUK: Yeah, Im fine, Judge.

15 THE COURT: Did you just swallow down the wrong pipe,

16 as my grandma used to say?

17 MR. PAWLUK: Yeah, a little bit. Yeah, a little bit.

18 THE COURT: Ladies and gentlemen, not what youre

19 gonna want to hear, but what I have to tell you is were gonna

20 take a lunch break. Im sure —— I say some of you have been

21 sitting there for a while and have been envious, Im sure, of

22 your colleagues being able to zip out and use the restroom and

23 -- and come back, but we all share your pain cause weve all

S 24 been here with you. I would like everybody to be back, if they25 could, by about quarter to one.
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i

I mean, our goal is to get the jury selected. We

2 want to make we do a thorough job here, but we also know you

3 want to get on and start your weekend.

4 So, if everybody could be back here -- I would tell

5 you that, even though we have not selected the jury at this

6 time, I would ask that you not talk about the case to anyone.

7 You can let any friends or family members know that youre

8 still here because youre in the jury pool, and a jury still

9 has not been selected.

10 I dont know anything right now thats on the news or

11 on the media about this case, but I would caution you that

12 youre not to get any information about this case to the extent

5 13 that you know anything about it now from anywhere else but

14 other in this -- other than this courtroom.

15 So, I dont want you to look anything up on the

16 Internet, I dont want you to read any newspapers, listen to

17 anything on the radio, and, again, or talk to each other.

18 So, its quarter to one. If we could be back by —-

19 or, I mean quarter to 12. If we could be back by quarter to

20 one, that would be great.

21 Let me let you discharge you out that way first, and

22 you may all leave the courtroom. Same seats when you come

23 back, so rememberyour seat number.

S 24 (At 11:46 a.m., prospective jurors exit courtroom)25 JUROR KIRCHEN: Is there any way I could speak with
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S i the Judge?

2 THE COURT: Well, you can come to the mic, I guess,

3 and let me just see what this is about.

4 Please identify yourself. Whats your name?

5 JUROR KIRCHEN: My name is Amanda Kirchen.

6 THE COURT: Yes?

7 JUROR KIRCHEN: And I was the victim of a criminal --

8 I —— I can finish that.

9 THE COURT: Okay. How do you spell your last name?

10 MS. MORTON: She —— she was actually a victim of a

ii CSC one case.

12 THE COURT: Okay. How do you spell her name, though?

5 13 MS. MORTON: K-i-r-c-h-e-n.

14 THE COURT: All right. Any problem dismissing her

15 for cause, Mr. Pawluk, so she doesnt ——

i6 MR. PAWLUK: Not at all.

17 THE COURT: -- have to come back?

18 JUROR KIRCHEN: Thank you.

19 MR. PAWLUK: Not at all.

20 THE COURT: Miss Kirchen --

21 JUROR KIRCHEN: Im sorry, I thought --

22 THE COURT: No.

23 JUROR KIRCHEN: -- I could get through it.

24 THE COURT: No, thats okay. But you are dismissed

5 25 for cause. You do not have to come back --
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5 1 JUROR KIRCHEN: Thank you.

2 THE COURT: -- after lunch.

3 JUROR KIRCHEN: Thank you.

4 THE COURT: Okay. I have somebody else who wants to

5 come to the podium. Go ahead. Could you please identify

6 yourself?

7 JUROR DEAN: Im Christine Dean, D-e-a-n.

8 THE COURT: Yes, Miss Dean, what can I do for you?

9 JUROR DEAN: I have a vacation planned for next week.

10 I have my plane ticket with me.

ii THE COURT: Well, but you said its next week.

12 JUROR DEAN: Yeah, its next week.

5 13 THE COURT: Youre gonna get done by next week.

14 JUROR DEAN: Okay.

15 THE COURT: Anybody have a concern with that?

16 JUROR DEAN: No, I mean --

17 MS. VAN LANGEVELDE: No.

18 MS. MORTON: No. Right. Yeah.

19 THE COURT: Yeah.

20 MS. MORTON: Cause it is next week. When does --

21 what day do you leave?

22 THE COURT: Oh, you mean like the week of the trial.

23 Sorry.

24 JUROR DEAN: Yeah, the week of the trial.

S 25 THE COURT: When -- when do you leave?
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JUROR DEAN: I fly on Thursday.

2 THE COURT: I think that -- where are you going?

3 JUROR DEAN: The Carribean.

4 THE COURT: Im glad you rolled your eyes. Im

5 really glad that you did that. Yes, you are dismissed for

6 cause. Thank you for being here. You do not have to return

7 after lunch.

8 JUROR DEAN: Thank you.

9 • JUROR CHADWICK: I have the same thing, Your Honor.

10 THE COURT: You have what same thing? Please

ii identify yourself at the mic. What is your name?

12 JUROR CHADWICK: Shonlyn Chadwick.

5 13 THE COURT: Okay. And -- and where are you going,

14 Miss Chadwick?

15 JUROR CHADWICK: Were going to Madera Beach,

16 Florida.

17 THE COURT: Where?

18 JUROR CHADWICK: Florida.

19 THE COURT: Whereabouts?

20 JUROR CHADWICK: Madera Beach.

21 THE COURT: Oh, nice. When are you leaving?

22 JUROR CHADWICK: Were leaving Wednesday.

23 THE COURT: Thank you very much for being here. You

24 do not have to report after lunch.

5 25 JUROR CHADWICK: Thank you.
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i

MS. VAN LANGEVELDE: I think thats everybody, Judge.

2 THE COURT: Okay, well, thats -- couldve been

3 worse. It is near spring break. Probably something to factor

4 in the -- next time we think about this.

5 Now, anything you need to place on the record at this

6 point, Ms. Van Langevelde?

7 MS. VAN LANGEVELDE: (No verbal response).

8 THE COURT: Any objections to anything? All is going

9 well in your world?

10 MS. VAN LANGEVELDE: Yes, maam. Thank you.

ii • THE COURT: Same question to you, Mr. Pawluk.

12 MR. PAWLUK: That would be in my world, Your Honor.

5 13 THE COURT: Ill see everybody back here at quarter

14 to, please. Im gonna sit here because Mr. Salazars in the

15 courtroom, which is never good for me.

16 Mr. Salazar, do you need me for something?

17 MR. SALAZAR: Your Honor, I think I can take care of

18 Mr. —— Mr. •Uribe has a bench warrant, but I —— I think I can ——

19 Im gonna take him to my office. I think we might be able to

20 get this matter taken care of.

21 THE COURT: Oh, okay. All right, very good.

22 MR. SALAZAR: Okay?

23 THE COURT: See everybody back here in about one

24 hour.25 (At 11:50 a.m., off the record)
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S i (At 12:49 p.m., back on the record)

2 THE COURT: Good afternoon. Thank you. Please be

3 seated.

4 We are back on the record in the People of the State

5 of Michigan versus Ernesto Uribe.

6 When we last were here, we were —— by the way, that

7 is file 13—404—FC.

8 And Ms. Van Langevelde and Ms. Morton are here for

9 the People, Mr. Pawluk for the defendant. And the defendant is

10 still present.

ii Now, I believe that we had concluded with the

12 peremptory of Mr. Daly.

5 13 And so, the next personto take -— and that will be

14 six, seven -- seat nine will be Jerome Ballard.

15 Good afternoon, Mr. Ballard.

16 JUROR BALLARD: Good afternoon.

17 THE COURT: How are you?

18 JUROR BALLARD: Pretty well. Yourself?

19 THE COURT: Did you have a nice lunch?

20 JUROR BALLARD: For the most part.

21 THE COURT: Is the weather lovely outside now?

22 JUROR BALLARD: (No verbal response).

23 THE COURT: Thats one of the positive things about

24 the whole no windows. You dont get preoccupied.

S 25 So, were you able to hear all of the questions this
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. 1 morning?

2 JUROR BALLARD: Yes, I was.

3 THE COURT: Any of them that you wouldve answered in

4 the affirmative?

5 JUROR BALLARD: No.

6 THE COURT: So, you dont know anybody in the

7 courtroom?

8 JUROR BALLARD: Nobody.

9 THE COURT: The witness list didnt -- you didnt

10 recognize anybody on that?

ii JUROR BALLARD: No, I didnt.

12 THE COURT: Youve never served as a juror before?

5 13 JUROR BALLARD: Nope.

14 THE COURT: You believe that you can be fair and

15 unbiased?

16 JUROR BALLARD: I sure can.

17 THE COURT: Sitting there today, you have an open

18 mind.

19 JUROR BALLARD: Yes, I do.

20 THE COURT: Ms. Van Langevelde.

21 MS. VAN LANGEVELDE: Thank you, Your Honor.

22 Mr. Ballard, were you able to hear me okay?

23 JUROR BALLARD: Yes.

24 MS. VAN LANGEVELDE: All right. Do you have any

25 children?
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1 JUROR BALLARD: I fostered, but I dont do that

2 anymore.

3 MS. VAN LANGEVELDE: Okay. Oh, you were a foster

4 parent?

5 JUROR BALLARD: Well, I took custody of my niece.

6 MS. VAN LANGEVELDE: I see. Okay. So, youve been

7 through a -- an abuse and neglect, kind of, process.

8 JUROR BALLARD: Yes.

9 MS. VAN LANGEVELDE: Any background in child sexual

10 abuse? Had any -- had any friends or relatives go through any

ii of that?

12 JUROR BALLARD: She did before we ended up taking

5 13 custody of her, but thats —— I wasnt really -- had nothing —-

14 or, nothing to do, really, with any of that, so.

15 MS. VAN LANGEVELDE: Okay. Was she in -- was she in

16 foster care before she came to you?

17 JUROR BALLARD: No, she was in custody with her

18 grandma.

19 MS. VAN LANGEVELDE: Okay. And did this -- was she

20 sexually -- how old was she when she was sexually abused?

21 JUROR BALLARD: I think she was three.

22 MS. VAN LANGEVELDE: Oh, okay. And then when -- when

23 did it stop, do you know?

24 JUROR BALLARD: I have no idea.

5 25 MS. VAN LANGEVELDE: Okay. How old was she when she
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i

came to live with you?

2 JUROR BALLARD: She was seven.

3 MS. VAN LANGEVELDE: Oh, okay. Did you -- was there

4 physical evidence --

5 JUROR BALLARD: No.

6 MS. VAN LANGEVELDE: -- of her abuse? No. Was the

7 abuser a member of the family?

8 JUROR BALLARD: No.

9 MS. VAN LANGEVELDE: How did the allegations come

10 out?

ii JUROR BALLARD: She had, basically, said that one of

12 the neighbor boys had took her somewhere out where no one else

5 13 was. But thats, pretty much, is all it was is -- they -- they

14 werent sure. No one knew anything. No one was -- knew really

15 of the background of the boys or anything of that matters.

16 MS. VAN LANGEVELDE: Did that end up -- it sounds

17 like he was under the —- the defendant was under the age of 18.

18 JUROR BALLARD: Urn-hum.

19 MS. VAN LANGEVELDE: Is that right?

20 JUROR BALLARD: Yes.

21 MS. VAN LANGEVELDE: Was that treated through

22 juvenile court?

23 JUROR BALLARD: I dont believe so.

S 24 MS. VAN LANGEVELDE: Okay. Were the police involved?25 JUROR BALLARD: I dont think so.
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i

MS. VAN LANGEVELDE: Do you know CP -- just CPS was

2 involved?

3 JUROR BALLARD: CPS was involved, but I dont know,

4 really, what happened about that.

5 MS. VAN LANGEVELDE: Okay. Do you think your

6 experience with -— and now youre -- youre a fos —— youre -—

7 well, youre a parent now. Did you adopt -- end up adopting

8 her?

9 JUROR BALLARD: No, she -- we ended up giving custody

10 back after everything had cleared and just her grandma had

ii moved back to -- or, back to Michigan.

12 MS. VAN LANGEVELDE: Okay. So, she was with you for

5 13 a time, and now shes back living with --

14 JUROR BALLARD: Um-hum.

15 MS. VAN LANGEVELDE: -- her grandma? Okay. Anything

16 about that experience that would make you feel like you

17 couldnt be fair or would be biased in this case?

18 JUROR BALLARD: No.

19 MS. VAN LANGEVELDE: No, all right. Did you hear my

20 questions about testimony?

21 JUROR BALLARD: Urn-hum.

22 MS. VAN LANGEVELDE: Do you think that you -- if you

23 believed somebodys testimony that that would be enough for you

24 to find somebody guilty?25 JUROR BALLARD: I believe so.
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S i MS. VAN LANGEVELDE: Okay. Any -- when children talk

2 about, you know, when theyre little, would -- would you

3 understand why a younger child might not disclose until theyre

4 older about sexual assault?

5 JUROR BALLARD: I would assume that would had to do

6 something with being embarrassed or something along those

7 lines, or just not knowing that it was wrong at time -- at the

8 time being, but theres many different reasons why that could

9 possibly be.

10 MS. VAN LANGEVELDE: Okay. All right, any reason why

ii you feel you couldnt be a fair or impartial juror in this

12 case?

13 JUROR BALLARD: No.

14 MS. VAN LANGEVELDE: All right, thank you, sir.

15 THE COURT: Mr. Pawluk.

16 MR. PAWLUK: Thank you, Your Honor.

17 Mr. Ballard, good afternoon, sir.

18 JUROR BALLARD: Good afternoon.

19 MR. PAWLUK: So, an accusation alone, for you, is

20 enough to find somebody for a conviction?

21 JUROR BALLARD: No. Of course, Id like to see all

22 proof, all evidence, any —- anything that might show that that

23 person with any -- with the understanding that that person is

S 24 definitely involved or had done something.25 MR. PAWLUK: Okay. So, youd like to see more than
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S i just the accusation.

2 JUROR BALLARD: Yes.

3 MR. PAWLUK: And I keep on asking when police

4 officers, you know, investigate a crime, do you think they

5 should investigate to their fullest ability to find evidence or

6 to locate evidence?

7 JUROR BALLARD: Well, of course.

8 MR. PAWLUK: Not just stop halfway?

9 JUROR BALLARD: Right.

10 MR. PAWLUK: I noticed on your questionnaire youre

ii at Meijers?

12 JUROR BALLARD: Meijer Warehouse.

13 MR. PAWLUK: Yeah, yeah. And you make a note that

14 you need work accommodations. I think that you made a note in

15 your questionnaire about that. Is that something we need to be

16 concerned about?

17 JUROR BALLARD: No, theyre -- they work pretty well

18 with me on it. So, I just, basically, have to tell em, and

19 theyll —— theyll usually give me what I need off, so.

20 MR. PAWLUK: Okay. Which I want to double check

21 again with everybody. Nows the time -- nows the time, if you

22 have anykind of situation that is gonna make it awkward for

23 you to serve on this panel, nows the time to —— things like,

S 24 you know, baby-sitter problems or youre preoccupied about your25 work or youre -- you cant concentrate becauseyoud be
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S i thinkin about something coming up in the near future that

2 youre -- that youre dealing with. Any kind of those issues,

3 please let us know.

4 JUROR PHILLIPS: After a previous juror was sayin

5 that they had plane tickets next Monday, well, next week is

6 spring break. So, that made me think we are scheduled tostart

7 our travel plans on Saturday next week.

8 THE COURT: Youll be fine.

9 JUROR PHILLIPS: Thats what you said, three days --

10 THE COURT: Youll be fine.

ii JUROR PHILLIPS: -- it was? Okay, just want to make

12 sure.

5 13 MR. PAWLUK: Yeah, its -- you know, obviously, the

14 Judge answeredthat for us. But, you know, that -- thats an

15 example if theres anything thats been preoccupying your

16 situation.

17 JUROR COLLINS: Theres one other thing came up. And

18 as new jurors rotated through it, started to ask all the

19 questions, Mr. Welch and I know each other very casually.

20 Were from the same town.

21 THE COURT: What town is that?

22 JUROR COLLINS: Eaton Rapids.

23 THE COURT: Okay. Do you socialize together?

S 24 JUROR COLLINS: No.25 THE COURT: On a regular basis, I mean, do you go to
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i

each others homes?

2 JUROR COLLINS: No, never been to each others homes.

3 THE COURT: I mean, is it possible youre gonna be

4 together this weekend or one night next week where you might,

5 inadvertently, discuss the case?

6 JUROR COLLINS: No.

7 JUROR WELCH: No.

8 THE COURT: Thats the issue because --

9 JUROR COLLINS: Your Honor, I just wanted to bring it

10 up.

ii THE COURT: Yeah. Just so everybody knows, the --

12 the —- the issue is once the case begins, even though,

5 13 collectively, you will decide the case, you cant even talk to

14 each other while the case is going on. So, when you take

15 breaks and youre back in the jury room, you can talk about

16 everything but the case. Only after the closing arguments and

17 I give you the case may you discuss the case together. So,

18 thats one of the reasons we want to know if people are friends

19 is to not be in a situation where there could be inadvertent

20 conversation.

21 Go ahead, Mr. Pawluk.

22 MR. PAWLUK: Mr. Ballard, with doctors testifying,

23 are you gonna give them a lot of credibility?

24 JUROR BALLARD: Yeah, they tend to know what theyre25 talking about, given the cert —— certain circumstances usually
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5 1 theyre -- what they have to say winds up the other one, then

2 usually its pretty accurate.

3 MR. PAWLUK: Are you gonna measure the doctors

4 testimony as to what he knows about the situation to render a

5 -- render an opinion?

6 JUROR BALLARD: If you take in -- take into

7 consideration all the information, I would, yeah.

8 MR. PAWLUK: Any red flags on what I said earlier?

9 Any questions I said earlier that comes to mind?

10 JUROR BALLARD: No.

ii MR. PAWLUK: Anything --

12 THE COURT: Miss Mulder had her hand up at one point,

5 13 Mr. Pawluk. I dont know what question it was, but she started

14 to raise her hand.

15 MR. PAWLUK: Im sorry, I didnt see.

16 JUROR GLANDON (MULDER): I wanted to -- I dont -- I

17 also know one of the jurors, or one of the —— up here in the

18 jury -- jur -- juror box.

19 THE COURT: Oh.

20 JUROR GLANDON (MULDER): Sheila Ibaugh and I used to

21 work together.

22 THE COURT: Okay. •
23 JUROR GLANDON (MULDER): Its been three years but --

24 and we know each other casually, but we dont socialize either.25 So, I just wanted to make sure that thats —-
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5 1 THE COURT: Okay.

2 JUROR GLANDON(MULDER): -- as well. Sorry.

3 MR. PAWLUK: Work together where?

4 JUROR GLANDON (MULDER): At Walmart.

5 MR. PAWLUK: Oh, together at Walmart?

6 JUROR GLANDON (MULDER): Yeah.

7 MR. PAWLUK: (Inaudible).

8 JUROR GLANDON (MULDER): We both were CSM5.

9 MR. PAWLUK: Okay.

10 JUROR GLANDON (MULDER): At one time. But we dont

11 socialize outside ——

12 MR. PAWLUK: How long has that been?

•5 13 JUROR GLANDON (MULDER): Its been almost three years

14 since Ive --

15 JUROR IBAUGH: I still work there.

16 JUROR GLANDON (MULDER): -- worked there. She still

17 works there.

18 MR. PAWLUK: And you guys know each other?

19 JUROR GLANDON (MULDER): Just from work.

20 JUROR IBAUGH: From work, hi, hows it goin.

21 JUROR GLANDON (MULDER): Yeah.

22 MR. PAWLUK: Hows the weather type --

23 JUROR IBAUGH: Yeah.

S 24 JUROR GLANDON (MULDER): Wed all hang out together.25 MR. PAWLUK: Understood. Yes?
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S i JUROR WELCH: Your Honor, I may have an issue with

2 the two hour break, as you mentioned, between restroom breaks.

3 THE COURT: Okay. What -- how long would you be able

4 togo?

5 JUROR WELCH: No longer than an hour.

6 THE COURT: An hour? Well, that might pose a little

7 bit of a problem, but I think, possibly, because -— I dont

8 know, maybe we could break every hour.

9 What are your thoughts, Ms. Van Langevelde?

10 MS. VAN LANGEVELDE: I dont have a problem with

ii that. And -- and my -- you know, I mean it might -- yeah, it

12 might break up the flow a little bit.

5 13 MR. PAWLUK: My suggestion, Judge, because of the

14 intensity of the kind of case this is its nice to have more

15 periodic breaks.

16 MS. VAN LANGEVELDE: It just might extend -- it might

17 extend the days a little bit.

18 THE COURT: So, we would need to stop every hour?

19 JUROR WELCH: Thats the maximum.

20 THE COURT: I just think that really would break up

21 the flow. I mean we dont always go two hours, so dont

22 everybody panic. But, you know, an hour and-a-half is a good

23 standard meter. If you could go like an hour and 20 minutes,

S 24 it would -- I could do that. But every hour, on the hour, I25 think would be —- it would make the trial go significantly
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i

longer for everybody else including the witnesses.

2 So, you dont think you could go like an hour and 20

3 minutes, an hour and 30?

4 JUROR WELCH: I apologize, Your Honor.

5 THE COURT: Dont apologize. I appreciate you

6 bringing it up, and you are excused.

7 JUROR WELCH: Thank you.

8 MR. PAWLUK: Judge, could I finish with Mr. Ballard

9 here, or do you want me to wait till you call —-

10 THE COURT: No, go -- go aheadwith Mr. Ballard. But

ii since were letting him go, I figured no sense to make him sit

12 longer.

5 13 MR. PAWLUK: Mr. Ballard, thank you. So, any red

14 flags about what Ive said earlier that comes to mind?

15 JUROR BALLARD: No, sir.

16 MR. PAWLUK: And do you understand that my clients

17 presumed in -- innocent throughout the whole trial and even

18 into deliberations?

19 JUROR BALLARD: Yes, sir.

20 MR. PAWLUK: And finally, you understand its the

21 prosecutors burden to show whats goin on here?

22 JUROR BALLARD: Yes, sir.

23 MR. PAWLUK: That we dont have to bring anything to

24 the table; do you understand that?

25 JUROR BALLARD: Yes, sir.
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S i MR. PAWLUK: Thank you, Judge.

2 THE COURT: Any challenges for cause, Ms. Van

3 Langevelde?

4 MS. VAN LANGEVELDE: No, Your Honor. Thank you.

5 THE COURT: Challenges for cause, Mr. Pawluk?

6 MR. PAWLUK: No, Your Honor.

7 THE COURT: Peremptory to you, Ms. Van Langevelde.

8 MR. PAWLUK: Well, hold -- hold on a second, Judge.

9 I think that you had dismissed -- you dismissed a -- a juror

10 there. I dont think its -— I think —— I think it needs to be

11 filled before we get into peremptory.

12 THE COURT: Well, I was gonna see if she had any

5 13 peremptory and if you did, and then I was gonna fill it and do

14 it again. But if either of you had a peremptory, I was gonna

15 call two at a time. I dont believe Im prohibited from doing

16 that.

17 MR. PAWLUK: Well, Im thinking that it should be a

18 full panel before we start executing a peremptory.

19 THE COURT: If thats how youd like me to do it, Mr.

20 Pawluk, Ill be pleased to do that.

21 MR. PAWLUK: Thank you, Judge.

22 THE COURT: Wendy Pratt. How are you this afternoon?

23 JUROR PRATT: Im fine.

24 THE COURT: Were you able to hear all of the

25 questions?
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5 1 JUROR PRATT: Yes. Can I cut right to the chase?

2 THE COURT: Please do.

3 JUROR PRATT: I am the adoptive parent of a child who

4 experienced severephysical and sexual abuse the first few

5 years of her life.

6 THE COURT: That you did?

7 JUROR PRATT: No, but she -- she -- I adopted her

8 from a home --

9 THE COURT: Okay.

10 JUROR PRATT: -- where she experienced that.

ii THE COURT: And does that mean that you would not be

12 able to hear this case?

5 13 JUROR PRATT: That means, when I just heard the

14 charges, is when I began to get physically ill.

15 THE COURT: Okay. Ms. Van Langevelde.

16 MS. VAN LANGEVELDE: I -- no, no challenge for -- I

17 think she can be excused for cause, Your Honor.

18 THE COURT: Mr. Pawluk.

19 MR. PAWLUK: Excused for cause, Your Honor.

20 THE COURT: Thank you, maam.

21 JUROR PRATT: Thank you.

22 THE COURT: Jerrold Beam. Just make sure it doesnt

23 swing back and hit you in the knee. Thathurts.

S 24 All right, Mr. Beam, and how are you today?25 JUROR BEAM: Pretty good.
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5 1 THE COURT: Were you able to hear all of the

2 questions?

3 JUROR BEAM: Yeah. Yes, I was.

4 THE COURT: Any that you would answer in the

5 affirmative?

6 JUROR BEAM: No.

7 THE COURT: So, you dont know anybody in the

8 courtroom?

9 JUROR BEAM: Nope. Ive looked around, and I dont.

10 THE COURT: None of the witnesses that I called out?

ii JUROR BEAM: Nope.

12 THE COURT: Do you believe that you can be fair and

5 13 impartial?

14 JUROR BEAM: Ah, yes.

15 THE COURT: So, youre sitting there with an open

16 mind and youre willing to wait, listen to all of the evidence,

17 and then analyze that with your fellow jurors and make a

18 decision?

19 JUROR BEAM: (No verbal response).

20 THE COURT: Ms. Van Langevelde.

21 MS. VAN LANGEVELDE: Thank you. Good afternoon, Mr.

22 Beam.

23 JUROR BEAM: Hello.

24 MS. VAN LANGEVELDE: Hello. Were you able to hear me

5 25 okay?
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1 JUROR BEAM: Yeah.

2 MS. VAN LANGEVELDE: All right. Any answers to any

3 of the questions that I asked of these lovely folks in the box

4 with you that would be different or that I should know?

5 JUROR BEAM: No.

6 MS. VAN LANGEVELDE: Okay. Any known experience with

7 a victim of sexual assault or know anybody thats been accused

• 8 of sexual assault?

9 JUROR BEAM: No.

10 MS. VAN LANGEVELDE: Howabout kids? I think you

ii have one child still at home?

12 JUROR BEAM: Yeah.

5 13 MS. VAN LANGEVELDE: And do you have other children,

14 as well?

15 JUROR BEAM: Yeah, I have a son thats 24.

16 MS. VAN LANGEVELDE: Okay. Teen-agers lie about

17 stupid stuff; would you agree with me?

18 JUROR BEAM: Oh, yeah.

19 MS. VAN LANGEVELDE: Have you -- can you think of any

20 reason why a victim of sexual assault might not tell about it

21 when they were a child but may disclose later when theyre, you

22 know, a teen or older teen-ager?

23 JUROR BEAM: Well, first of all, I think they may be

24 ashamed of the thing or they dont know better, as far as right

S 25 or wrong.

56th Circuit Court
Charlotte, Michigan

175

Jury Trial 3/24/17 313a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



1 MS. VAN LANGEVELDE: Okay. Knowing that theres not

2 gonna be DNA evidence --

• 3 JUROR BEAM: Urn-hum.

4 MS. VAN LANGEVELDE: -- or mostly -- you know, I mean

5 were gonna be dealing with testimony in this case.

6 JUROR BEAM: Urn-hum.

7 MS. VAN LANGEVELDE: Do you think that if you believe

8 the testimony of a victim that you could find somebody guilty

9 without any physical, like, DNA evidence?

10 JUROR BEAM: Yeah. Im an engineer, so I like data,

ii like the smoking gun, okay? But I also understand we have to

12 make decisions at a time based on circumstantial evidence. And

5 13 the more that you can get from different perspectives, people,

14 the better.

15 MS. VAN LANGEVELDE: Do you think doctors will help

16 you?

17 JUROR BEAM: Yes.

18 MS. VAN LANGEVELDE: Psychologists?

19 JUROR BEAM: Yup.

20 MS. VAN LANGEVELDE: All right. Obviously, you said

21 you like date, but, obviously, were dealing with a case that

22 might not have that.

23 JUROR BEAM: Something different. Its not the

24 perfect situation.

5 25 MS. VAN LANGEVELDE: Right.

56th Circuit Court
Charlotte, Michigan

176

Jury Trial 3/24/17 314a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



1 JUROR BEAM: Yeah.

2 MS. VAN LANGEVELDE: Were not gonna have -- I wish

3 we had cameras and videos --

4 JUROR BEAM: Yeah.

5 MS. VAN LANGEVELDE: -- of everything, but its -- I

6 mean, if you were to think of somebody that would assault or

7 abuse a child, how would they do it?

8 JUROR BEAM: Yeah.

9 • MS. VAN LANGEVELDE: Howwould they do it?

10 JUROR BEAM: Well, like you said before, first, you

ii dont want to have a witness. I mean, thats the —- thats the

12 key there.

5 13 MS. VAN LANGEVELDE: Do you think threats might --

14 JUROR BEAM: Oh, yeah.

15 MS. VAN LANGEVELDE: -- impact a child?

16 JUROR BEAM: Intimidation, yes.

17 MS. VAN LANGEVELDE: All right. Any reason why you

18 didnt -- you think you couldnt be fair or -- or you would be

19 biased?

20 JUROR BEAM: No.

21 MS. VAN LANGEVELDE: All right, thank you.

22 THE COURT: Mr. Pawluk.

23 MR. PAWLUK: Thank you, Judge. Mr. Beam, good

S 24 afternoon, sir.25 JUROR BEAM: Hello.
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5 1 MR. PAWLUK: If somebody accuses you of committing a

2 crime with the accusation, what else do you want to know?

3 JUROR BEAM: They have to prove guilt.

4 MR. PAWLUK: You -- you said youre a data kind of

5 guy and you want to know more information; correct?

6 JUROR BEAM: Um-hum.

7 MR. PAWLUK: Would you want to know what the

8 surrounding circumstances of the -- of the alleged victim, what

9 theyre -- what their situation involved when theyre making

10 accusations?

11 JUROR BEAM: Yeah. Basically, when you dont have

12 hard evidence, I want anything and everything that has anything

5 13 to do with the case.

14 MR. PAWLUK: History of the —- of the alleged victim,

15 do you think thats important?

16 JUROR BEAM: Yeah.

17 MR. PAWLUK: Any red flags that I said, that you want

18 to talk about or address?

19 JUROR BEAM: No.

20 MR. PAWLUK: Understand its the prosecutors burden

21 to show this case or to prove this case?

22 JUROR BEAM: Yeah, I understand that.

23 MR. PAWLUK: Thanks, Judge.

24 THE COURT: Any challenges for cause, Ms. Van25 Langevelde?
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5 1 MS. VAN LANGEVELDE: No, none for cause. Thank you.

2 THE COURT: Any challenges for cause, Mr. Pawluk?

3 MR. PAWLUK: None for cause, Your Honor.

4 THE COURT: Okay. I believe now the peremptory is to

5 you, Ms. Van Langevelde.

6 MS. VAN LANGEVELDE: Thank you, Your Honor. Your

7 Honor, thank you. The People would thank and excuse Miss

8 Gober. Thank you, maam.

9 THE COURT: Thank you very much, Miss Gober. Have a

10 nice afternoon.

ii David Jonas. Good afternoon.

12 JUROR JONAS: Good afternoon.

5 13 THE COURT: How are you today?

14 JUROR JONAS: Im doing wonderful.

15 THE COURT: Were you able to hear all the questions?

16 JUROR JONAS: Yes.

17 THE COURT: Were there any that you would answer in

18 the affirmative?

19 JUROR JONAS: No.

20 THE COURT: Do you believe that you could be fair and

21 impartial?

22 JUROR JONAS: Yes.

23 THE COURT: Ms. Van Langevelde.

24 MS. VAN LANGEVELDE: Oh, Mr. Jonas, I had noticed in

25 your jury questionnaire that youre hard of hearing. Were you
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S i able to hear me okay?

2 JUROR JONAS: Yes.

3 MS. VAN LANGEVELDE: Oh, you were. Okay, good. Are

4 you able to hear me okay --

5 JUROR JONAS: Yes.

6 MS. VAN LANGEVELDE: -- right now? Okay. Any -- if

7 -- if you were having a -- obviously, a witness right here, do

8 you think youd have trouble hearing him or her?

9 JUROR JONAS: Not that close. No, if -- Im good.

10 MS. VAN LANGEVELDE: Okay. Well, if -- if we happen

ii to maybe switch you out of seats, say you were in one of the

12 corner seats, would -- do you think youd be able to hear okay?

5 13 JUROR JONAS: Probably.

14 MS. VAN LANGEVELDE: Okay. All right, good. Were

15 you able to hear me as far as any background or -- or, let me

16 ask, any —— any experience with a family member or a friend

17 whod been a victim of sexual assault?

18 JUROR JONAS: Yes.

19 MS. VAN LANGEVELDE: Can you tell me a little bit

20 about that?

21 JUROR JONAS: A friend of mine, his son was assaulted

22 in high school.

23 MS. VAN LANGEVELDE: Okay. And was -- was that --

24 law enforcement, did they become involved?

5 25 JUROR JONAS: Yes.
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S i MS. VAN LANGEVELDE: Police. Was that prosecuted?

2 JUROR JONAS: Yes.

3 MS. VAN LANGEVELDE: Here, in Eaton County?

4 JUROR JONAS: Yes.

5 MS. VAN LANGEVELDE: Do you think that experience

6 would make you biased toward one side or the other?

7 JUROR JONAS: No.

8 MS. VAN LANGEVELDE: No, okay. And that victim was

9 actually an older teen—ager?

10 JUROR JONAS: Yes.

ii MS. VAN LANGEVELDE: Did that older teen-ager tell

12 right away when it happened to him?

5 13 JUROR JONAS: I dont know that.

14 MS. VAN LANGEVELDE: Okay. Can you think of a reason

15 why a child might not tell right away?

16 JUROR JONAS: Intimidation, scared, not educated.

17 MS. VAN LANGEVELDE: Sure, all those things we talked

18 about. Anything that -- as far as memory goes, do you think a

19 -— a child might talk about an incident and then remember

20 something later?

21 JUROR JONAS: Of course.

22 MS. VAN LANGEVELDE: Okay. Do you think that that

23 would be lying or maybe they just remembered more stuff?

24 JUROR JONAS: They just remember more stuff. Recall

5 25 is sometimes difficult.
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1 MS. VAN LANGEVELDE: Sure, especially in traumatic

2 situations.

3 JUROR JONAS: Yes.

4 MS. VAN LANGEVELDE: Are you okay with the testimony,

5 with it be —— that testimony is considered evidence and that we

6 might not have -- were not gonna have DNA. Ill tell you that

7 right now, were not gonna have DNA evidence.

8 JUROR JONAS: Yes.

9 MS. VAN LANGEVELDE: Youre okay with that?

10 JUROR JONAS: Yup.

ii MS. VAN LANGEVELDE: Do you think you can make a

12 decision based on testimony and that you could actually find

5 13 somebody guilty just based on testimony alone?

14 JUROR JONAS: Yes.

15 MS. VAN LANGEVELDE: Okay. Can anyone think of why a

16 case like this might be different than like an embezzlement

17 case?

18 JURORS: (No verbal response)

19 MS. VAN LANGEVELDE: Howwould -- how would the

20 evidence be different? Ill call on you, sir.

21 JUROR BEAM: Well, embezzlement, if you have a good

22 accountant, you -- youd probably find a money trail, I would

23 imagine.

24 MS. VAN LANGEVELDE: Sure.

S 25 JUROR BEAM: But in this case, its circumstantial
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5 1 evidence, so we may have to kinda weigh all that evidence.

2 MS. VAN LANGEVELDE: Its not --

3 JUROR BEAM: Its a judgment call.

4 MS. VAN LANGEVELDE: Its not gonna be on paper.

5 JUROR BEAM: No.

6 MS. VAN LANGEVELDE: Is everybody okay with that?

7 JURORS: (No verbal response).

8 MS. VAN LANGEVELDE: All right. Its not like were

9 gonna look up the documents, and, oh, there it is, theres the

10 missing money; right?

11 JURORS: (No verbal response).

12 MS. VAN LANGEVELDE: Everybody okay with that?

5 13 JURORS: (No verbal response)

14 MS. VAN LANGEVELDE: And everybody feel like they can

15 make a decision based on believability or credibility of

16 witnesses, looking at the factors the Judge would read to you?

17 JURORS: (No verbal response).

18 MS. VAN LANGEVELDE: All right, thank you so much,

19 folks.

20 THE COURT: Mr. Pawluk.

21 MR. PAWLUK: Hi, Mr. Jonas.

22 JUROR JONAS: Hello.

23 MR. PAWLUK: Would you have a -- did you hear okay

S 24 what I said throughout my questioning?25 JUROR JONAS: Yes, I was able to.
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1 MR. PAWLUK: Okay. And youre -- you also say in --

2 in your questionnaire that youve got back problems or nerve

3 problems, you have a hard time sitting for a long time; is that

4 true?

5 JUROR JONAS: Yes, and I have knee problems, too. It

6 sets up.

7 MR. PAWLUK: Okay. And sitting comfortably -- what,

8 would you need to stand up periodically? What do you need to

9 do to relieve that?

10 JUROR JONAS: I can go two hours.

ii MR. PAWLUK: Good for a couple hours?

12 JUROR JONAS: Yes, Im good for two hours or better.

13 MR. PAWLUK: Okay. All right. This friend of yours

14 where youre telling us about his son --

15 JUROR JONAS: Yes.

16 MR. PAWLUK: Do you know a lot of —— a lot of facts

17 about that case?

18 JUROR JONAS: I do not.

19 MR. PAWLUK: You just know that that was something

20 that happened?

21 JUROR JONAS: I know it was a Grand Ledge teacher,

22 and he was prosecuted, yes.

23 MR. PAWLUK: Okay. Was it in this county?

24 JUROR JONAS: Yes.

5 25 MR. PAWLUK: Okay. Do you know how long ago that

56th Circuit Court
Charlotte, Michigan

184

Jury Trial 3/24/17 322a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



1 was?

2 JUROR JONAS: Im gonna say, lets see, oh, probably

3 six, seven years ago.

4 MR. PAWLUK: Okay. In your report, you just -- you

5 dont have any kids, at all, or are they all grown up?

6 JUROR JONAS: Theyre adults.

7 • MR. PAWLUK: Theyre adults.

8 JUROR JONAS: Yup.

9 MR. PAWLUK: Anything you want to bring to my

10 attention about what was asked?

ii JUROR JONAS: Pardon me?

12 MR. PAWLUK: Anything -- anything you want to bring

13 to my attention or the Courts attention as to what I asked?

14 JUROR JONAS: No.

15 MR. PAWLUK: You can keep an open mind about whats

16 going on here?

17 JUROR JONAS: Yes, sir.

18 MR. PAWLUK: No pre-judgments made on my client?

19 JUROR JONAS: No.

20 MR. PAWLUK: All right, fair enough. Thank you.

21 THE COURT: Challenges as to cause, Ms. Van

22 Langevelde?

23 MS. VAN LANGEVELDE: Oh, Im sorry, no cause.

24 THE COURT: Mr. Pawluk, any challenges as to cause?

S 25 MR. PAWLUK: No cause, Judge.
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I THE COURT: Mr. Pawluk, peremptory is to you.

2 MR. PAWLUK: Okay, one second.

3 THE COURT: Okay.

4 MR. PAWLUK: Your Honor, we would thank and excuse

5 juror number six, Heather Schlichter.

6 THE COURT: Thank you very much for time and

7 patience, maam. I think it was Schlichter. I think its -—

8 Stephen Zanella. You just popped right up. You

9 knew; right? And how are you this afternoon?

10 JUROR ZANELLA: Real good.

ii THE COURT: Were you able to hear all of the

12 questions?

5 13 JUROR ZANELLA: Yes.

14 THE COURT: Were there any that you would answer in

15 the affirmative?

16 JUROR ZANELLA: No.

17 THE COURT: Do you believe that you can hear this

18 case and be fair?

19 JUROR ZANELLA: Yes.

20 THE COURT: Unbiased?

21 JUROR ZANELLA: Yes, I can.

22 THE COURT: Sitting there right now, you are neutral

23 and ready to hear the testimony and facts that are given to you

24 ,and then analyze them with your fellow jurors and reach a25 decision; is that fair to say?
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JUROR ZANELLA: Yes, it is.

2 THE COURT: Anything you think I need to know?

3 JUROR ZANELLA: Nope.

4 THE COURT: Let me ask you this: If I was on trial,

5 would I want you to be one of my jurors sitting there right

6 now?

7 JUROR ZANELLA: Yes, you would.

8 THE COURT: Ms. Van Langevelde.

9 MS. VAN LANGEVELDE: Sorry. Make sure -- I want to

10 make sure Im saying it right, because Van Langevelde gets

ii butchered. So, I want to make sure that I say your last name

12 right. Can you say it for me?

13 JUROR ZANELLA: Zanella.

14 MS. VAN LANGEVELDE: Zanella, thank you. Mr.

15 Zanella, were you able to hear me okay?

16 JUROR ZANELLA: Yes, I can.

17 MS. VAN LANGEVELDE: All right. Any answers to any

18 of the questions that I asked the panel that I should know?

19 Any experience with a victim of a sexual assault?

20 JUROR ZANELLA: None, whatsoever.

21 MS. VAN LANGEVELDE: Okay. Ever -- ever, you know,

22 heard about people that have been sexually assaulted as young

23 children and then later come forward about it?

24 JUROR ZANELLA: No.25 MS. VAN LANGEVELDE: No? Never read any articles in
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5 1 the news or anything like that?

2 JUROR ZANELLA: Read any articles?

3 MS. VAN LANGEVELDE: Yeah.

4 JUROR ZANELLA: Well, sure.

5 MS. VAN LANGEVELDE: So, youve read about it.

6 JUROR ZANELLA: Oh, yes.

7 MS. VAN LANGEVELDE: Do you think it would be

8 uncommon for a child, who was abused, small child, to later

9 disclose when theyre a teen—ager?

10 JUROR ZANELLA: No.

ii MS. VAN LANGEVELDE: If they remember things later

12 on, is that necessary —— or —— or is their story gets added to,

5 13 does that mean that theyre lying?

14 JUROR ZANELLA: No.

15 MS. VAN LANGEVELDE: Could it be they just remember

16 things as they think about it more?

17 JUROR ZANELLA: Yeah.

18 MS. VAN LANGEVELDE: Okay. What would a -- if

19 someone were going to molest a child, how would they do it?

20 JUROR ZANELLA: Ah, you know, theyd probably

21 befriend them first, you know, gain their confidence, and then

22 just take advantage of em.

23 MS. VAN LANGEVELDE: Sure. Do you think theyd have

24 witnesses?25 JUROR ZANELLA: Im sorry?
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S
i MS. VAN LANGEVELDE: Do you think there would be

2 other witnesses?

3 JUROR ZANELLA: No.

4 MS. VAN LANGEVELDE: Did you hear my spiel about this

5 being a mostly testimony case?

6 JUROR ZANELLA: Yes.

7 MS. VAN LANGEVELDE: And how theres really --

8 theres not gonna be anyDNA.

9 JUROR ZANELLA: Yes.

10 MS. VAN LANGEVELDE: Do you think that you could make

ii a decision based on testimony? If you believed the testimony,

12 you could find somebodyguilty?

5 13 JUROR ZANELLA: Ah, yes.

14 MS. VAN LANGEVELDE: Okay. Do you think itd help to

15 have doctors?

16 JUROR ZANELLA: You know --

17 MS. VAN LANGEVELDE: How would you weigh -- let me

18 ask you this: How would you weigh expert testimony? Tell me

19 that.

20 JUROR ZANELLA: You know, I dont know how much merit

21 it would take me in a case like this. I mean, with what Im

22 understanding is its —- it was —— its been a while. So, I

23 dont know what they can bring to court.

24 MS. VAN LANGEVELDE: Right. Would you be surprised

S 25 if a doctor didnt really find anything 10 years later, eight
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S i years later?

2 JUROR ZANELLA: Would I be surprised --

3 MS. VAN LANGEVELDE: Yeah.

4 JUROR ZANELLA: -- if he did or did not?

5 MS. VAN LANGEVELDE: Did not.

6 JUROR ZANELLA: I wouldnt be surprised if he did

7 not.

8 MS. VAN LANGEVELDE: Okay. Do you feel like you

9 could be fair and impartial?

10 JUROR ZANELLA: Yes, I can.

ii MS. VAN LANGEVELDE: All right, thank you, sir.

12 THE COURT: Mr. Pawluk.

5 13 MR. PAWLUK: One second, Judge.

14 Mr. Zanella, good afternoon, sir.

15 JUROR ZANELLA: Good afternoon.

16 MR. PAWLUK: Any red flags that pop in mind as to

17 questions I asked earlier through the course of this jury

18 selection?

19 JUROR ZANELLA: No, sir.

20 MR. PAWLUK: Feel comfortable being here?

• 21 JUROR ZANELLA: Now I do. Sittin there, I wasnt,

22 but now Im --

23 MR. PAWLUK: Got better chairs in there.

24 JUROR ZANELLA: Yeah, the seats still warm.

S 25 MR. PAWLUK: Yeah. Thats all I have, Judge. Thank
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5 1 you, Mr. Zanella.

2 THE COURT: Challenge for cause to you, Ms. Van

3 Langevelde.

4 MS. VAN LANGEVELDE: No, none for cause.

5 THE COURT: Challenge for cause to you, Mr. Pawluk.

6 MR. PAWLUK: None for cause, Your Honor.

7 THE COURT: Peremptory is now to you, Ms. Van

8 Langevelde.

9 MS. VAN LANGEVELDE: Thank you, Your Honor. The

10 People would thank and excuse Mr. Ballard. Thank you, sir, for

ii being here.

12 THE COURT: Thank you, Mr. Ballard. Have a nice day.

5 13 JUROR BALLARD: (Inaudible).

14 MS. VAN LANGEVELDE: Be careful.

15 THE COURT: Jody Ward. Good afternoon.

16 JUROR WARD: Hi.

17 THE COURT: How are you today?

18 JUROR WARD: Fine. How are you doing?

19 THE COURT: Good. Have you been able to hear all of

20 the questions?

21 JUROR WARD: Yes.

22 THE COURT: Anything that you would answer in the

23 affirmative?

S 24 JUROR WARD: Know any people here? Everything is no;25 however, I am a victim of child molestation --
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THE COURT: Okay.

2 JUROR WARD: -- when I was five, six-years-old.

3 THE COURT: Okay. Does that -- would that make it

4 difficult for you to be fair and impartial?

5 JUROR WARD: I think it may because I had the

6 blackout period, and then I remembered it after -- in high

7 school, after biology class.

8 THE COURT: Yeah.

9 JUROR WARD: You know, but I did remember it when I

10 wasa--

ii THE COURT: Well, the key, as -— as I said when we

12 first started this morning -— and I know it was a long time

5 13 ago, but both the prosecution and the defendant are entitled to

14 a jury thats free of any bias, one way or the other, and

15 thats very important. Thats really essential to our system

16 of justice.

17 JUROR WARD: Um-hum.

18 THE COURT: And so, do you think that you can do

19 that? Can you be free of bias?

20 JUROR WARD: I dont think so. because --

21 THE COURT: By the way, bias isnt, necessarily, a

22 bad thing. I think sometimes bias --

23 JUROR WARD: Right.

24 THE COURT: -- gets a bad rap because of the -- the25 way its always used. Bias just means that youre not,
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1 necessarily, neutral, that --

2 JUROR WARD: Right.

3 THE COURT: -- you have a feeling one way or the

4 other that would cause you, right now -- I need you to be an

5 open slate. I need you to have an open mind and be able to

6 hear everything. I need to know if you think you can do that.

7 JUROR WARD: I think so, because I also know what it

8 feels like to be falsely accused of something, but I also know

9 how--

10 THE COURT: How do -- youve been falsely accused of

ii something?

12 JUROR WARD: I have.

5 13 THE COURT: Okay. I wont ask you to go into any

14 detail but —— so, you know how that feels.

15 JUROR WARD: Yes, I do.

16 THE COURT: So, do you think you know both sides of

i7 the proverbial coin, then?

18 JUROR WARD: Yes, I do.

19 THE COURT: Ms. Van Langevelde.

20 MS. VAN LANGEVELDE: Okay. Yes, hi. Sorry, Miss

21 Ward.

22 JUROR WARD: Hi.

23 MS. VAN LANGEVELDE: Miss Ward, I see that you dont

24 have any children at home.

5 25 JUROR WARD: Right.
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5 1 MS. VAN LANGEVELDE: But do you have any grown

2 children?

3 JUROR WARD: I have two grown children and four

4 grandsons.

5 • MS. VAN LANGEVELDE: Okay. And, you know, like Judge

6 said, I -- Im sorry to pry. Was the false allegation somebody

7 in your family?

8 JUROR WARD: Grandfather.

9 MS. VAN LANGEVELDE: Okay. Falsely accused you of --

10 JUROR WARD: No, no. The -- the false allegation?

ii MS. VAN LANGEVELDE: Yes. Im sorry.

12 JUROR WARD: No, that was a co-worker. Im sorry.

5 13 MS. VAN LANGEVELDE: Co-worker?

14 JUROR WARD: Yes.

15 MS. VAN LANGEVELDE: Wasit -- was it sexual?

16 JUROR WARD: No, no.

17 MS. VAN LANGEVELDE: Okay. But it was your

18 biological grandfather -—

19 JUROR WARD: Yes.

20 MS. VAN LANGEVELDE: -- that had molested you?

21 JUROR WARD: Urn-hum.

22 MS. VAN LANGEVELDE: Okay. Were you a young child

23 when this happened?

24 JUROR WARD: Five, six.

5 25 MS. VAN LANGEVELDE: Okay. And -- and like you said,
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5 1 you can be an openmind.

2 JUROR WARD: Urn-hum.

3 MS. VAN LANGEVELDE: Like -- and you said youd be

4 able to do that. Just because youve been a victim before,

5 does that mean that you would automatically find the defendant

6 guilty?

7 JUROR WARD: No.

8 MS. VAN LANGEVELDE: Okay. And just becauseyouve

9 been falsely ~ccused of something before, does that,

10 necessarily, mean youd find the defendant notguilty?

ii JUROR WARD: Right.

12 MS. VAN LANGEVELDE: Separate issues.

5 13 JUROR WARD: Apples and oranges.

i4 MS. VAN LANGEVELDE: Okay. Any other friends or

15 relatives that you know that ever has been a victim of sexual

16 assault?

17 JUROR WARD: Well, very, very distant.

18 MS. VAN LANGEVELDE: Okay.

19 JUROR WARD: My sisters, by marriage, cousins

20 daughter was kidnapped and was trafficked ——

21 MS. VAN LANGEVELDE: Oh.

22 JUROR WARD: -- for a year.

23 MS. VAN LANGEVELDE: Like a human traffic.

24 JUROR WARD: But I didnt -- you know, thats the

S 25 only —— like I said, very, very distant.
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5 1 MS. VAN LANGEVELDE: Sure. And you dont know

2 anything about that case?

3 JUROR WARD: Nothing.

4 • MS. VAN LANGEVELDE: Going back to your case, was

5 your grandfather ever prosecuted?

6 JUROR WARD: No.

7 MS. VAN LANGEVELDE: Did -- were you older when you

8 disclosed what happened to you? You said you remembered it

9 later.

10 JUROR WARD: Yes, I was actually -- yeah, much older.

ii MS. VAN LANGEVELDE: Were you in high school?

12 JUROR WARD: No.

5 13 MS. VAN LANGEVELDE: Oh.

14 JUROR WARD: It was -- yeah, it was about -- when I

15 finally -- I was about 21, 22—years—old.

16 MS. VAN LANGEVELDE: Oh, okay. So, it was quite a

17 bit.

18 JUROR WARD: Yeah.

19 MS. VAN LANGEVELDE: No physical proof of what had

20 happened --

21 JUROR WARD: No.

22 MS. VAN LANGEVELDE: -- to you? Would that be

23 unusual for —— if a victim came in and said I cant -— theres

24 no physical proof of this?

5 25 JUROR WARD: No.
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1 MS. VAN LANGEVELDE: Okay. Do you think that if you

2 heard testimony and actually believed the testimony, that you

3 could find somebody guilty?

4 JUROR WARD: Well, yeah.

5 MS. VAN LANGEVELDE: Okay.

6 JUROR WARD: If theres proof, yes.

7 MS. VAN LANGEVELDE: Without -- without -- without --

8 JUROR WARD: Without evidence, yes. I understand.

9 MS. VAN LANGEVELDE: Okay.

10 JUROR WARD: Yeah.

ii MS. VAN LANGEVELDE: And, Mr. Zanella.

12 JUROR ZANELLA: Yes.

13 MS. VAN LANGEVELDE: I failed to ask you this. Do

14 you have children?

15 JUROR ZANELLA: I do not.

16 MS. VAN LANGEVELDE: You do not. Do you have any

17 stepchildren?

18 JUROR ZANELLA: No, I dont.

19 MS. VAN LANGEVELDE: Okay. And I think I covered

20 everybody else. Okay, thank you, Miss Ward.

21 JUROR WARD: Urn-hum.

22 THE COURT: Go ahead, Mr. Pawluk.

23 MR. PAWLUK: Hi, Mrs. Ward.

24 JUROR WARD: Hi.

S 25 MR. PAWLUK: Good afternoon.
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i

JUROR WARD: Good afternoon.

2 MR. PAWLUK: So, an accusation, by itself, is enough

3 for you to say it happened.

4 JUROR WARD: No.

5 MR. PAWLUK: So, if somebody accused you of

6 assaulting them several years later, youd want to know more?

7 JUROR WARD: Well, yeah.

8 MR. PAWLUK: Like what?

9 JUROR WARD: Whos accusing me, why are you accusing

10 me, when and where did it allegedly happen. Basics, I guess.

ii MR. PAWLUK: So, what, youd want more details or

12 something?

5 13 JUROR WARD: Well, wouldnt you? Yes.

14 MR. PAWLUK: When the Judge asked you, you know,

15 would you be biased or, I guess, hold it in prejudice or

16 certain opinions, you -- you said you thought you would be

17 biased in this case.

18 JUROR WARD: In the respect that I understand, from• a

19 victims standpoint, that theres a blackout period. And if

20 that makes me biased, I dont know, but I am sensitive to that

21 kind of experience that myself where its like it happens, and

22 then youre going on with your childhood and its back there

23 but its not, wow, this is really wrong, this —- you know, the

S 24 clicking, the —— like putting the two and two together.25 MR. PAWLUK: So, there can be a -— assaults that are
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i

disclosed and couldve been blacked out a period. There could

2 also be false accusations of an assault because it didnt

3 happen. Right?

4 JUROR WARD: In all honesty, being my age, being

5 young, I -- I guess maybe that would be my prejudice, then.

6 MR. PAWLUK: Okay, so then you --

7 JUROR WARD: Because I think as a child, a young

8 child, who doesnt realize that, hey, this shouldnt have

9 happened and this -- you know, and being able to really put it

10 all together because you dont know about sexuality, so-to-

il speak, but you —- you just know something thats not right.

12 MR. PAWLUK: So, you would -- you would -- would it

5 13 be fair to say, Miss Ward, that you would really carry all that

14 into this trial?

15 JUROR WARD: I wouldnt say my -- the knowledge,

16 maybe.

17 MR. PAWLUK: Thats what makes you -- thats what

18 makes you biased and prejudicial?

19 JUROR WARD: If that makes me biased because I can

20 relate to that incident -— or, relate to the blackout portion

21 of how humans do that, does that make me biased, does that make

22 me prejudiced, or does that make me firsthand experience of

23 actually what happens when an abuse happens?

S 24 MR. PAWLUK: So, you want to stay on the panel, or do25 you want to be excused?
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i

JUROR WARD: Im mixed emotions on it, to be honest

2 with you. I really am. I want to do my duty, but on the other

3 hand, you know, it -- thats you guyss call. Im just -- be

• 4 honest, Im honest with you.

5 MR. PAWLUK: Diffi -- or, would it be difficult?

6 JUROR WARD: The past that would be difficult for me,

7 in all honesty, would be the age of the child. I mean, you

8 know, it -- maybe I can relate to it too much. When I heard

9 the allegations and all that, maybe, you know --

10 MR. PAWLUK: Okay.

ii JUROR WARD: And Im grandma.

12 MR. PAWLUK: Thanks. Thanks for sharing that with

5 13 us.

14 Thats all I have, Judge.

15 THE COURT: Challenge as to cause, Ms. Van

16 Langevelde?

17 MS. VAN LANGEVELDE: Challenges for cause? No, none

18 for cause.

19 THE COURT: Challenges for cause, Mr. Pawluk?

20 MR. PAWLUK: Well, yes, Your Honor. I think Miss

21 Ward explained it. I think she would have a hard time trying

22 not to copy and paste what happened to her to whats gonna be

23 presented here, at trial. I think she says that thats the

S 24 prejudice part of it all. I think she has biases and25 prejudices and scruples here that are difficult to get a handle
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5 1 on with her. So, I think her —— for those reasons, I think

2 that she should be excused for cause. I believe its —- I

3 dont have it to memory, but --

4 THE COURT: I have it to memory.

5 MR. PAWLUK: Do -- do you -- do you for it?

6 THE COURT: Ms. Van Langevelde, your response.

7 MS. VAN LANGEVELDE: Well, Id like to ask Miss Ward

8 a few more questions as followup on Mr. Pawluks questions, if

9 I can, Your Honor.

10 THE COURT: Sure.

ii MS. VAN LANGEVELDE: Okay. So, Ms. Ward, you havent

12 heard any evidence in this case -—

13 JUROR WARD: No.

14 MS. VAN LANGEVELDE: -- correct? And so, you

15 understand that, as the defendant comes before the Court, that

16 hes presumed -—

17 JUROR WARD: Innocent.

18 MS. VAN LANGEVELDE: -- innocent until proven guilty;

19 right?

20 JUROR WARD: Urn-hum.

21 MS. VAN LANGEVELDE: You get that. And that I have

22 the burden to prove the case to you beyond a reasonable doubt.

23 JUROR WARD: Right.

24 MS. VAN LANGEVELDE: Now, I think everybody here

5 25 would agree with you that child of sexual abuse is horrible.
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5 1 JUROR WARD: Um-hum.

2 MS. VAN LANGEVELDE: Everybody, I think, agrees with

3 that. But we also have to -- you know, youre gonna have to

4 listen to evidence, and youre gonna have to weigh that

5 evidence. Do you think you can do that?

6 JUROR WARD: Yeah.

7 MS. VAN LANGEVELDE: And do you think -- and that you

8 can listen to both sides and be fair?

9 JUROR WARD: Yes.

10 MS. VAN LANGEVELDE: All right. Thank you. I dont

ii have any other questions.

12 THE COURT: Okay, heres a couple questions, though,

5 13 that I have for you, Ms. Ward.

14 JUROR WARD: Sure.

15 THE COURT: And first of all, I —— I thank you for

16 you being totally honest. Thats what we need; right?

17 JUROR WARD: Right.

18 THE COURT: Okay. One of the basises (sic) says that

19 you would not -- I should not let you continue to testify in

20 this case —- youre otherwise qualified to be a juror —-

21 JUROR WARD: Urn-hum.

22 THE COURT: -- a jury; you understand that.

23 JUROR WARD: Right.

24 THE COURT: Okay. Is that whether or not you have a25 state of mind that will prevent you from rendering a just
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. 1 verdict or you have formed a positive opinion on the facts of

2 the -- this case or on what the outcome should be. Now,

3 obviously, youve tuned into one of the issues is is that this

4 -- these allegations occurred a long time ago. And as Ms. Van

5 Langevelde stated, at one point in her voir dire, when the

6 victim testifies shes an older young lady. Shes not -—

7 right?

8 JUROR WARD: Urn-hum.

9 THE COURT: And the defendant, of course, has said,

10 Im not guilt of this, and hes saying he was falsely accused.

ii And so, as Mr. Pawluk has been asking during the course of the

12 voir dire things about what maybe shouldve been reported, how

5 13 is somebody acting, et cetera. What I heard you saying, and if

14 Im wrong, tell me, is that you believe that victims, when

15 theyre young, have blackouts and dont report it till theyre

16 older.

17 JUROR WARD: Not all victims.

18 THE COURT: Okay, so thats the question. So --

19 JUROR WARD: Yes.

20 THE COURT: -- are you open to hearing the defenses

21 position that ——

22 JUROR WARD: Urn-hum.

23 THE COURT: -- whatever that may be. Im not gonna

. 24 speak it for em because, quite frankly, I learn a lot about

25 these cases alongwith the juror (sic) . Thats how its
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5 1 supposed to be.

2 JUROR WARD: Right.

3 THE COURT: But, I think what Mr. Pawluks concern is

4 is that you al -- you have an opinion that, if young people are

5 molested, they oftentimes dont report it until later, and that

6 anything that attacks that would not be a valid defense to the

7 allegation.

8 JUROR WARD: Not necessarily.

9 THE COURT: Okay, so you think that you could listen

10 to everything and keep an open mind.

ii JUROR WARD: Yes.

12 THE COURT: Let me ask you this another way.

13 JUROR WARD: Okay.

14 THE COURT: Okay? If -- and you said you have two

15 children?

16 JUROR WARD: Yes.

17 THE COURT: Are -- is one of them a boy?

18 JUROR WARD: Yes.

19 THE COURT: Okay. If that was your son as the

20 defendant, would you feel you -- you would want somebody, with

21 what youve just told me, to be a juror? Do you feel that you

22 would be unbiased and able to hear the testimony? Because

23 thats all were trying to do is get a jury with an open mind

24 today --

5 25 JUROR WARD: Urn-hum.
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1 THE COURT: -- to hear everything that the prosecutor

2 and the defense have to say.

3 JUROR WARD: Yeah, I think so.

4 THE COURT: Okay.

5 JUROR WARD: Yes.

6 THE COURT: I deny your request to remove the juror

7 for cause.

8 Okay, now that takes us to peremptories. Mr. Pawluk,

9 that goes to you.

10 MR. PAWLUK: Well, Your Honor, we would thank and

ii excuse Miss —— Juror Ward.

12 THE COURT: Okay. Well, Miss Ward, thank you for

5 13 that academic exercise. I hope you have a nice afternoon.

14 Thank you very much.

15 MR. PAWLUK: Thanks, Judge.

16 THE COURT: Jeffrey Morris. And how are you today,

17 sir?

18 JUROR MORRIS: Im fine. Thank you.

19 THE COURT: Were you able to hear all of the

20 questions?

21 JUROR MORRIS: Yes.

22 THE COURT: Would you answer in the affirmative to

23 any of them?

24 JUROR MORRIS: Yes.

5 25 THE COURT: Which ones?
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5 1 JUROR MORRIS: Ive been on a jury before.

2 THE COURT: Oh, what kind of a jury?

3 JUROR MORRIS: It was a criminal trial. I believe he

4 was charged with a -- like a home invasion, B and E, and an

5 assault charge.

6 THE COURT: Were you -- was that here?

7 JUROR MORRIS: Ingham County.

8 THE COURT: In Ingham?

9 JUROR MORRIS: Yes.

10 THE COURT: Okay. How long ago was that?

ii JUROR MORRIS: Quite some time ago, 25, maybe 30

12 years.

5 13 THE COURT: Oh, okay. What building did you --

14 courthouse did you hear the case in? Do you remember?

15 JUROR MORRIS: Um --

16 THE COURT: Mason City Hall maybe?

17 JUROR MORRIS: I think I was downtown.

18 THE COURT: Yeah, probably city hall at that time, 25

19 years ago maybe. Did you reach a verdict?

20 JUROR MORRIS: We did.

21 THE COURT: What was the verdict?

22 JUROR MORRIS: Not guilty.

23 THE COURT: Okay. Then, what else would you answer

24 in the affirmative?

S 25 JUROR MORRIS: I think I might know Steve Zanella.

56th Circuit Court
Charlotte, Michigan

206

Jury Trial 3/24/17 344a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



5 1 JUROR ZANELLA: Yes, he -- I know his wife.

2 JUROR MORRIS: Yes.

3 THE COURT: Okay.

4 JUROR MORRIS: I didnt realize it till he stepped up

5 here but --

6 THE COURT: And then, once again, do the two of you

7 socialize?

8 JUROR MORRIS: No.

9 THE COURT: Do I have to be concerned youre gonna be

10 together this weekend or any -—

ii JUROR MORRIS: No.

12 THE COURT: -- Monday, Tuesday, Wednesday? Okay.

5 13 What else?

14 JUROR MORRIS: Urn --

15 THE COURT: Do you know any of the witnesses?

16 JUROR MORRIS: I —— Ive been a witness in a case

17 before.

18 THE COURT: What type of case?

19 JUROR MORRIS: An assault charge.

20 THE COURT: Was that here, in Ingham -- Eaton County?

21 JUROR MORRIS: Jackson.

22 THE COURT: Did you testify?

23 JUROR MORRIS: Yes, I did.

24 THE COURT: Was it in front of a jury?25 JUROR MORRIS: Yes, it was.
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5 1 THE COURT: Did the jury reach a verdict, or dont

2 you know?

3 JUROR MORRIS: Yeah, they did come to a verdict.

4 THE COURT: What was the verdict?

5 JUROR MORRIS: It was not guilty.

6 THE COURT: Okay. Now, you -- were you the victim or

7 a witness?

8 JUROR MORRIS: I was a witness.

9 THE COURT: Okay. Anything else that you would

10 answer in the affirmative?

ii JUROR MORRIS: I dont think so. I dont remember

12 everything everybody --

5 13 THE COURT: Sure.

14 JUROR MORRIS: I heard it over and over again.

15 THE COURT: You dont know any --

16 JUROR MORRIS: No, I dont know anyone here other

17 than Steve.

18 THE COURT: -- of the witnesses. Well, let me ask

19 you the -- the umbrella question. Is there any reason that you

20 can think of that you would be unable to be fair and unbiased?

21 JUROR MORRIS: No, maam.

22 THE COURT: And listen to all the evidence with an

23 open mind?

24 JUROR MORRIS: Yes.25 THE COURT: And then deliberate with your fellow

56th Circuit Court
Charlotte, Michigan

208

Jury Trial 3/24/17 346a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



5 1 jurors?

2 JUROR MORRIS: Yes.

3 THE COURT: Ms. Van Langevelde.

4 MS. VAN LANGEVELDE: Thank you, Your Honor.

5 Hello, Mr. Morris.

6 JUROR MORRIS: Hello.

7 MS. VAN LANGEVELDE: I see you were a corrections

8 officer. Oh.

9 MR. PAWLUK: Judge.

10 THE COURT: Oh, yes, sir.

ii JUROR JONAS: I guess I didnt understand the

12 affirmative questions. Blame it on the (inaudible).

5 13 THE COURT: Okay. I like that.

14 JUROR JONAS: I was a previous juror here, in Eaton

15 County, several years ago. We found the defendant guilty.

16 THE COURT: Okay.

17 JUROR JONAS: Do have a family member in law

18 enforcement. She was a judge in Ottawa County.

19 THE COURT: Whats her name?

20 JUROR JONAS: Susan Jonas.

21 THE COURT: Okay.

22 JUROR JONAS: And I had a niece that was involved in

23 a crime, that was embezzlement.

24 THE COURT: Here, in Eaton County?

5 25 JUROR JONAS: No, in New York.
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S i THE COURT: Okay. Anything about what youve just

2 told me make you unable to be fair and impartial?

3 JUROR JONAS: No.

4 THE COURT: Okay. Go ahead, Ms. Van Langevelde.

5 MS. VAN LANGEVELDE: Thank you. Thank you for that,

6 too, Mr. Jonas.

7 Mr. Morris, when you were testifying as a witness,

8 was that in your capacity as a corrections officer?

9 JUROR MORRIS: Yes, maam.

10 MS. VAN LANGEVELDE: And did you -- did you see the

ii assault?

12 JUROR MORRIS: Yes, maam.

5 13 MS. VAN LANGEVELDE: And did you -- and you testified

14 about that?

15 JUROR MORRIS: Yes.

16 MS. VAN LANGEVELDE: And they still found him not

17 guilty, huh?

18 JUROR MORRIS: Yes, rnaam.

19 MS. VAN LANGEVELDE: Was it a prison inmate?

20 JUROR MORRIS: Yes.

21 MS. VAN LANGEVELDE: So, do you know what the -- did

22 you ever talk about what the -- why the jury found him not

23 guilty or no?

24 JUROR MORRIS: Yes, rnaam.

S 25 MS. VAN LANGEVELDE: And what? What was the reason;
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S i do you remember?

2 JUROR MORRIS: The biggest reason is we screwed up on

3 our paperwork.

4 MS. VAN LANGEVELDE: Oh, all right. But you,

5 obviously, saw it.

6 JUROR MORRIS: Yes, maam.

7 MS. VAN LANGEVELDE: So, you know what happened.

8 JUROR MORRIS: Urn-hum.

9 MS. VAN LANGEVELDE: How did you feel when you were

10 coming in to testify?

ii JUROR MORRIS: Okay. I mean, a little nervous and

12 whatnot, sure.

5 13 MS. VAN LANGEVELDE: A little nervous. Do you think

14 a child would be nervous coming in and testifying about --

15 JUROR MORRIS: Certainly.

16 MS. VAN LANGEVELDE: -- about coming in? What do you

17 think would be different? And now, you said you were a juror

18 before on a home invasion, assault case?

19 JUROR MORRIS: Yes.

20 MS. VAN LANGEVELDE: What do you think would be

21 different in that case as opposed to a case like this, a child

22 sexual assault case?

23 JUROR MORRIS: Well, obviously, youre talking about

24 dealing with kids here, for one thing, versus adults.

5 25 MS. VAN LANGEVELDE: Right.
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i

JUROR MORRIS: And then, the type of the crime thats

2 alleged involved.

3 MS. VAN LANGEVELDE: And different -- how about

4 evidence? How do you think evidence would be different?

5 JUROR MORRIS: Well, there was -- I dont -- I dont

6 rememberall the particulars of that case --

7 MS. VAN LANGEVELDE: Im sure.

8 JUROR MORRIS: -- at the time.

9 MS. VAN LANGEVELDE: I know it was a long time ago.

10 JUROR MORRIS: Going back a long time ago. But,

11 there -- probably theres some difference in evidence or in the

12 way its presented, I guess is a better way to say it.

5 13 MS. VAN LANGEVELDE: Okay. More -- maybe more

14 physical evidence than what weve got here?

15 JUROR MORRIS: It sounds like it.

16 MS. VAN LANGEVELDE: Okay. Would you be able to find

17 somebody guilty if you believed the testimony of a victim?

18 JUROR MORRIS: Yes, maam.

19 MS. VAN LANGEVELDE: All right. Thank you, sir.

20 JUROR MORRIS: Urn-hum.

21 THE COURT: Go ahead, Mr. Pawluk.

22 MR. PAWLUK: Thank you, Your Honor.

23 Mr. Morris, good afternoon, sir.

24 JUROR MORRIS: Hello.

5 25 MR. PAWLUK: You have two kids.
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5 1 JUROR MORRIS: Yes, sir.

2 MR. PAWLUK: How -- how old are they?

3 JUROR MORRIS: Twenty-four and 20.

4 MR. PAWLUK: Out of the house?

5 JUROR MORRIS: Yes, sir.

6 MR. PAWLUK: Oh, congratuations.

7 JUROR MORRIS: Thank you.

8 MR. PAWLUK: MDOC.

9 JUROR MORRIS: Yes.

10 MR. PAWLUK: How long -- how long you been there?

ii JUROR MORRIS: A little over 30 years.

12 MR. PAWLUK: Wow. And whereabouts?

5 13 JUROR MORRIS: In Jackson.

14 MR. PAWLUK: In Jackson. You get a lot of insults

15 and —- verbal insults and things are thrown at ya as youre

16 walking up and down the area from prisoners?

17 JUROR MORRIS: You do. I dont get a ton. Ive been

18 there for a while. I think Ive probably got a pretty solid

19 reputation, but, sure, it happens, and it goes on, certainly.

20 MR. PAWLUK: You block it out. You just sort of

21 ignore it.

22 JUROR MORRIS: A lot of the dumb stuff, yeah.

23 MR. PAWLUK: Yeah. An accusation alone, you know,

S 24 you -- officer knocks on your door and arrests you because25 Johnny says that you assaulted him. Is that enough for you?
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S i JUROR MORRIS: Not for me.

2 MR. PAWLUK: What would you need to know?

3 JUROR MORRIS: I want to know the facts, what

4 happened, whats -- you know, I guess what happened, what --

5 what are the facts of the case.

6 MR. PAWLUK: You -- you -- facts --

7 JUROR MORRIS: You mean what do I want to know

8 personally if Im being accused?

9 MR. PAWLUK: Yeah.

10 JUROR MORRIS: Oh, yeah, besides that, I want to

ii know, yeah, the accusers, whoever this person is, what their

12 background is, what their home life is, what their history is,

5 13 is there some kind of -- I know I didnt do it. So, is there a

14 bench factor against me or something like that?

15 MR. PAWLUK: You think its -- do you think its

16 difficult to get out of a false accu -- accusation? A false

17 accusation, do you think its hard to undo or --

18 JUROR MORRIS: I suppose it could be.

19 MR. PAWLUK: -- get out of? Yeah. You know, I got

20 to ask you this. You know, working for the State of Michigan,

21 working for the Department of Corrections, are you, sort of,

22 favorable or tilted towards the prosecutors side of the story

23 here?

S 24 JUROR MORRIS: No.25 MR. PAWLUK: No? You can keep an open mind about all
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1 the stuff that youre gonna hear?

2 JUROR MORRIS: Yes.

3 MR. PAWLUK: Any red flags that I brought up that you

4 want to bring my attention to?

5 JUROR MORRIS: No, sir.

6 MR. PAWLUK: Thanks.

7 THE COURT: Challenges as to cause, Ms. Van

8 Langevelde?

9 MS. VAN LANGEVELDE: No, none for cause.

10 THE COURT: Any challenges as to cause, Mr. Pawluk?

ii MR. PAWLUK: None for cause.

12 THE COURT: Ms. Van Langevelde, peremptorys to you.

5 13 MS. VAN LANGEVELDE: Thank you. Just one moment,

14 Your Honor.

15 THE COURT: Sure.

16 MS. VAN LANGEVELDE: All right, thank you. Thank

17 you, Your Honor. The People would thank and excuse Mr. Hughes.

18 Thank you, sir.

19 THE COURT: Thank you very much, Mr. Hughes. You

20 have a great day.

21 JUROR HUGHES: Thank you.

22 THECOURT: Okay, Anthony Myers. Hi, Mr. Myers.

23 JUROR MYERS: Hi.

24 THE COURT: How are you today?

5 25 JUROR MYERS: Good. You?
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1 THE COURT: Were you able to hear all the questions?

2 JUROR MYERS: Yes.

3 THE COURT: Any that you would answer yes to?

4 JUROR MYERS: No.

5 THE COURT: No? So, you dont know anybody on the

6 witness list?

7 JUROR MYERS: No.

8 THE COURT: Nobody here?

9 JUROR MYERS: (No verbal response).

10 THE COURT: And you -- there -- do you have any

ii reason that youd like to share with me or the attorneys that

12 you would be unable to serve as a juror in this case?

5 13 JUROR MYERS: No, maam.

14 THE COURT: Do you believe youre unbiased?

15 JUROR MYERS: Yes.

16 THE COURT: And are entering this with an open mind?

17 JUROR MYERS: Yes.

18 THE COURT: Thank you very much.

19 JUROR MYERS: Thank you.

20 THE COURT: Ms. Van Langevelde.

21 MS. VAN LANGEVELDE: Thank you. Mr. Myers, do you

22 have any children?

23 JUROR MYERS: Yes.

S 24 MS. VAN LANGEVELDE: Okay, how many?25 JUROR MYERS: I have one.
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5 1 MS. VAN LANGEVELDE: How old?

2 JUROR MYERS: Nine.

3 MS. VAN LANGEVELDE: Okay. Ever had any experience

4 with anybody in your family, friends or relatives with -- with

5 sexual abuse or sexual assault?

6 JUROR MYERS: No.

7 MS. VAN LANGEVELDE: Can you think of a reason why

8 somebody who was abused as a child might not tell till they

9 were older?

10 JUROR MYERS: Could have blackouts and, of course,

ii scared, and not knowing right from wrong.

12 MS. VAN LANGEVELDE: You dont think every victim

5 13 blacks out their memory, do you?

14 JUROR MYERS: No.

15 MS. VAN LANGEVELDE: Okay. But if a victim remembers

16 more details of -— maybe they dont want to think about it;

17 right?

18 JUROR MYERS: Yes.

19 MS. VAN LANGEVELDE: And maybe they think about more

20 details as theyre having to talk about it and talk to

21 different people about it. Could that happen?

22 JUROR MYERS: Possibly.

23 MS. VAN LANGEVELDE: You just remember more. Have

S 24 you ever had that experience where youre telling a story about25 something that happened a long time ago --
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5 1 JUROR MYERS: Oh, yeah.

2 MS. VAN LANGEVELDE: -- and youre like, oh, yeah, I

3 forgot about this part?

4 JUROR MYERS: Yup.

5 MS. VAN LANGEVELDE: Okay. How about testimony, no

6 DNA? Do you think you could find somebodyguilty just based on

7 the testimony of a witness?

8 JUROR MYERS: Yes.

9 MS. VAN LANGEVELDE: And you wouldnt need DNA,

10 wouldnt need, necessarily, physical evidence like that?

11 JUROR MYERS: Yes.

12 MS. VAN LANGEVELDE: Do you think there would be

5 13 physical evidence 10 years later?

14 JUROR MYERS: Like 50/50.

15 MS. VAN LANGEVELDE: Why do you say that?

16 JUROR MYERS: There could be, and there couldnt be.

17 MS. VAN LANGEVELDE: Yeah, fair enough. Now, you are

18 a groundsrnan; is that right?

19 JUROR MYERS: Yes, for ASB Service.

20 MS. VAN LANGEVELDE: Okay. What do you do there?

21 JUROR MYERS: We just trim trees and we cut down

22 nasty, rotted ones.

23 MS. VAN LANGEVELDE: Okay. Ever heard like a doctor

S 24 or expert witness or a psychologist talk about sexual assault25 or anything like that?
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1 JUROR MYERS: No.

2 MS. VAN LANGEVELDE: Would you be able to keep an

3 open mind and hearwhat doctors and psychologists might have to

4 • say about that?

5 JUROR MYERS: Yes.

6 MS. VAN LANGEVELDE: All right. All right, thank

7 you, sir.

8 JUROR MYERS: Thank you.

9 THE COURT: Mr. Pawluk.

10 MR. PAWLUK: Thank you, Judge.

ii Hi, Mr. Myers.

12 JUROR MYERS: Good afternoon.

13 MR. PAWLUK: Good afternoon. Does your kid live with

14 you?

15 JUROR MYERS: No, I get him every other weekend.

16 MR. PAWLUK: Oh, okay. Anything I said during the

17 course of my questioning that you want to bring to my

18 attention?

19 JUROR MYERS: Nope.

20 MR. PAWLUK: You okay being here today, or --

21 JUROR MYERS: Yes.

22 MR. PAWLUK: -- are you okay the next two, three,

23 four days, or whatever this trial goes into?

24 JUROR MYERS: Yes.

S 25 MR. PAWLUK: No work issues with that?
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5 1 JUROR MYERS: No.

2 MR. PAWLUK: Okay. Somebody accuses you of a crime,

3 makes an accusation -— I keep on asking that question —- is

4 that enough for you?

5 JUROR MYERS: No.

6 MR. PAWLUK: What else you need to know?

7 JUROR MYERS: I need to know the time, the place

8 where it happened and what was going on and what I was accused

9 of.

10 MR. PAWLUK: So, you think that actions are stronger

ii than words?

12 JUROR MYERS: Definitely.

5 13 MR. PAWLUK: Or inaction is stronger than words.

14 JUROR MYERS: Definitely.

15 MR.PAWLUK: So, like what a person does, what a

16 person doesnt do, thats more weight to you than whats said.

17 JUROR MYERS: Right.

18 MR. PAWLUK: Okay, thank you, Judge.

19 THE COURT: Challenges for cause, Ms. Van Langevelde?

20 MS. VAN LANGEVELDE: No, none for cause.

21 THE COURT: Challenges for cause, Mr. Pawluk?

22 MR. PAWLUK: No, Your Honor.

23 THE COURT: Peremptory is to you, Mr. Pawluk.

S 24 MR. PAWLUK: Judge, were satisfied with this panel.25 THE COURT: Thank you very much.
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1 Peremptory, then, to you, Ms. Van Langevelde.

2 MS. VAN LANGEVELDE: Thank you, Your Honor. Thank

3 you. The People would thank and excuse Mr. Myers. Thank you,

4 sir, for being here.

5 THE COURT: Thank you, Mr. Myers.

6 Timothy Bouchard. How are you today?

7 JUROR BOUCHARD: Great. Yourself?

8 THE COURT: Good. Would you answer any of the

9 questions in the affirmative?

10 JUROR BOUCHARD: No.

ii THE COURT: Is there any reason that you feel you

12 could not serve on a juror (sic) in this case?

5 13 JUROR BOUCHARD: Other than the fact that I am

14 scheduled to leave next Friday for Florida, no.

15 THE COURT: The Friday this week or a week from

16 Friday?

17 JUROR BOUCHARD: A week from today.

18 THE COURT: Wait. We should, absolutely, be done.

19 MR. PAWLUK: Judge, can we approach?

20 THE COURT: Yeah. I -- Im -- Im comfortable with

21 Saturday, but Friday, I think, is pushing it.

22 (At 1:49 a.m., bench conference)

23 (At 1:49 a.m., bench conference concluded)

S 24 THE COURT: Where are you going, Mr. Bouchard?25 JUROR BOUCHARD: PanamaCity Beach, Florida.

56th Circuit Court
Charlotte, Michigan

221

Jury Trial 3/24/17 359a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



5 1 THE COURT: Why?

2 JUROR BOUCHARD: Why? Its a habit.

3 THE COURT: Are —— are you taking like -- are -- are

4 you going there for spring break?

5 JUROR BOUCHARD: Yes.

6 THE COURT: Its a nice area.

7 JUROR BOUCHARD: Very nice.

8 THE COURT: I heard its not as crazy as —— as it

9 used to be.

10 JUROR BOUCHARD: It is not.

ii THE COURT: Theyve passed a lot of local ordinances

12 and stuff?

5 13 JUROR BOUCHARD: Yup.

14 THE COURT: It is -- it is a beautiful area. I am,

15 actually, confident we will be totally done by Friday.

16 JUROR BOUCHARD: Okay.

17 THE COURT: But what I do not want to risk is a jury

18 deliberating on Wednesdayor Thursday morning and being

19 concerned that you have to be done at five. Thats not fair to

20 the prosecutor; thats not fair to the defense. And youre

21 leaving Friday; correct?

22 JUROR BOUCHARD: Correct.

23 THE COURT: Friday morning?

S 24 JUROR BOUCHARD: Very early.25 THE COURT: Yeah. So, youve got to be out of here
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5 1 by -- I think we will be done Thursday. But, again, thats not

2 how justice is supposed to be done. And I dont want you

3 concerned or your fellow jurors. You are excused. I hope you

4 have a great vacation.

5 JUROR BOUCHARD: Thank you.

6 THE COURT: Shonlyn Chadwick.

7 JUROR COLLINS: Your Honor.

8 THE COURT: Okay, just a second. Oh, shes already

9 gone, never mind.

10 Yes, sir?

ii JUROR COLLINS: Im in that same circumstance. I --

12 I heard Wednesday earlier when we were talkin, and that -- and

5 13 I dont have a flight. Were drivin. As a family, were

14 driving. But I have --

15 THE COURT: But youre not leaving till Friday after

16 work; right?

17 JUROR COLLINS: Was gonna leave Thursday night, but I

18 -- I can -- were driving, so I can push it to Friday.

19 THE COURT: I feel comfortable well be done Friday.

20 I just heard him say he had airline tickets Friday morning,

21 which means there was no way that well ——

22 JUROR COLLINS: I dont think he said he had airline

23 tickets. Maybe thats my misunderstanding.

S 24 THE COURT: Did I -- I thought he said he did, didnt25 he?
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5 1 JUROR COLLINS: May -- thats neither here nor there.

2 I do not, so Im just -- just thought it was relevant.

3 THE COURT: Okay.

4 JUROR COLLINS: Im --

5 THE COURT: Well, can you serve through Friday?

6 Thats my question. I -— I —- I think well -—

7 JUROR COLLINS: Yes.

8 THE COURT: -- be done before then, to be honest. I

9 dont want the jury to be concerned here. But I thought I

10 heard him say -- and maybe Im like hallucinating it. He said

ii he was leaving Friday morning.

12 JUROR IBAUGH: Early Friday morning.

5 13 THE COURT: Yeah, by -- by plane; right?

14 JUROR IBAUGH: By plane.

15 THE COURT: Yeah. So, plane tickets Friday morning

16 was like, oh, my gosh. I -- I -- I -- I think we will be done

17 Thursday. But, again, I wanted the commitment of the jurors to

18 understand that it is possible you could be here through

19 Friday. I dont think thats gonna happen, but I dont want to

20 be misleading.

21 So, you can be here through Friday if necessary?

22 JUROR COLLINS: I can.

23 THE COURT: Okay. Now, what is your concern, Ms. Van. 24 Langevelde?

25 MS. VAN LANGEVELDE: Oh, can -- and Mr. Pawluk would
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i

like to -- like to approach.

2 (At 1:52 a.m., bench conference)

3 (At 1:53 a.m., bench conference concluded)

4 THE COURT: All right. Now, Bonita Morgan.

5 Did everybody get Chadwick was already -- for cause?

6 MS. VAN LANGEVELDE: Yes, Your Honor.

7 THE COURT: Okay. Ms. Morgan, were you able to hear

8 all of the questions that were asked?

9 JUROR MORGAN: Yes, other than I am not sure that I

10 heard the entire witness list.

ii THE COURT: Okay, let me go to that. Were there any

12 other things that you wouldve answeredyes to?

5 13 JUROR MORGAN: In terms of?

14 THE COURT: Have you been on a jury before?

iS JUROR MORGAN: Oh, no.

16 THE COURT: Okay. The witnesses were Vanessa Gomez,

17 Detective Vicki Dahike, Cathleen Ortez, formerly known as

18 Gomez, Dr. Stephen Guertin, Shawn Martinez, Officer Shawn

19 Martinez, Dr. David Luginbill, Jasmeen Uribe, Dr. James Henry,

20 Gretchen Lain, Elvira Hernandez, Jamara Parker, Chad Lab,

21 Elizabeth Hall, Ana Gomez, Dr. Sharon Hobbs.

22 JUROR MORGAN: I know of them by name.

23 THE COURT: Okay. All right. Is there any reason

24 that you can think of why you should not be a juror on this

5 25 case?
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S i JUROR MORGAN: Well, I guess thats up to them, but I

2 feel I would be highly prejudicial to the prosecution.

3 THE COURT: Why? Im sure you have their attention

4 now, by the way.

5 JUROR MORGAN: Oh. I have no faith in the judicial

6 system, so I think I would be automatically prejudiced.

7 THE COURT: You dont have any faith in the judicial

8 system?

9 JUROR MORGAN: No.

10 THE COURT: Why?

ii JUROR MORGAN: Because of the way it is demonstrated

12 to be -- how would I put it? The way it is used against

5 13 certain people in our society.

14 THE COURT: Well, have you ever had any dealings with

15 the judicial system?

16 JUROR MORGAN: Directly? Oh, actually -- and I

17 forgot all about this. Thats strange. I was -- talked to the

18 police because they felt that I had tried to kidnap a young

19 lady, and I just remembered that. I picked up a young lady who

20 was walking from school. She was walking by herself, and she

21 was running. And I was drivin by. I turned around and

22 stopped the car and asked did she need some help, was something

23 goin on. And she said, Yes, I need to get to church. She

S 24 was running from the school. And she told me that she needed25 to get to some church and the bus had left her. And I drove
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S i her to church and dropped her off at day-care.

2 THE COURT: And then the police talked to you?

3 JUROR MORGAN: When -- when I went home -- I went

4 home, and I talked to my mother, and she said, Well, I think

5 you -- cause I told her that the young lady asked me to drop

6 her off in front of the day-care, not at the door, and that

7 that made me suspicious. So, I drove around and followed her,

8 and she had disappeared. So, when I talked to my mother about

9 that when I arrived home, she said, Well, I think you ought to

10 go back up there and check on her. In the meantime, the

ii police had been called cause they didnt know where they young

12 lady was. And then she just turned up in the building. And

5 13 she didnt tell em how she got there. So, of course, theyre

14 like, well, how did you get here. And so, they said a -- a

15 woman brought her here. So, when I arrived there, the police

16 were there, and they wanted to question me about kidnapping the

17 young lady.

18 THE COURT: Well, what does that have to do with the

19 judicial system?

20 JUROR MORGAN: Oh, well, no, that -- thats --

21 THE COURT: Oh.

22 JUROR MORGAN: -- sornethin totally different.

23 THE COURT: But you said you dont believe in the

S 24 judicial system.25 JUROR MORGAN: No, I dont.

56th Circuit Court
Charlotte, Michigan

227

Jury Trial 3/24/17 365a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



5 1 THE COURT: So, if youre accused of a crime, you

2 dont want to have a jury trial. You dont think its -—

3 JUROR MORGAN: Well, I dont want to have a trial at

4 all but, you know.

5 THE COURT: You dont think its every persons right

6 to have a trial by jury?

7 JUROR MORGAN: Oh, I do. I do.

8 THE COURT: Well --

9 JUROR MORGAN: I just dont think all people get a

10 fair trial.

ii THE COURT: Okay. But if -- if you think that people

12 deserve a fair trial, wouldnt you being on the jury be part of

5 13 the process of making sure that the defendant gets a fair

14 trial?

15 JUROR MORGAN: Yes. Im just makin it known thats

16 a fact how I feel about it, so.

17 THE COURT: Well, do you believe, right now, that you

18 can listen to all the facts with an open mind?

19 JUROR MORGAN: Yes, but I also --

20 THE COURT: Do you believe, if the prosecutor proves

21 every element of the crime beyond a reasonable doubt, that you

22 would be able to find the defendant guilty?

23 JUROR MORGAN: Yes, I do.

S 24 THE COURT: Similarly, if the prosecutor doesnt25 prove each element beyond a reasonable doubt, then you would
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1 find the defendant notguilty?

2 JUROR MORGAN: Yes, I do. But Im --

3 THE COURT: Would you be able --

4 JUROR MORGAN: -- already presumin they are not

5 gonna be able to do that, and thats the prime function.

6 THE COURT: Youre gonna presume --

7 JUROR MORGAN: So, yes, I think --

8 THE COURT: -- they wont be able to?

9 JUROR MORGAN: Im already doin that.

10 THE COURT: Ms. Van Langevelde.

ii MS. VAN LANGEVELDE: Id ask she be excused for

12 cause.

5 13 THE COURT: Mister --

14 MR. PAWLUK: Judge, could I ask some questions?

15 THE COURT: Sure, go ahead, Mr. Pawluk.

16 MR. PAWLUK: Miss Morgan, you -- you -- you know that

17 my client is —— my clients presumedanyways; right?

18 JUROR MORGAN: Yeah.

19 MR. PAWLUK: And you had said that you already

20 presumed that he is innocent.

21 JUROR MORGAN: Yes, I do presume he is innocent.

22 MR. PAWLUK: Well, thats —— thats one of the main

23 rules we have, that —-

24 JUROR MORGAN: Okay, I didnt say I didnt presume he

S 25 was innocent. I do.
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i

MR. PAWLUK: Yeah, youre presuming hes innocent.

2 So, thats not really workin against what youre supposed to

3 be doing here. I mean, if youre presumed innocent. When you

4 said, I would automatically presume he was innocent. I dont

5 think the prosecutor can do it, well, at this stage of the

6 game, youre right, because hes presumed innocent throughout

7 it all; correct?

8 JUROR MORGAN: Okay.

9 MR. PAWLUK: So, thats okay with you?

10 JUROR MORGAN: That hes presumed innocent?

ii MR. PAWLUK: Yeah.

12 JUROR MORGAN: Of course.

13 MR. PAWLUK: Yeah.

14 JUROR MORGAN: Yeah.

15 MR. PAWLUK: Okay, I -- thats all I have.

16 THE COURT: Ms. Van Langevelde.

17 • MS. VAN LANGEVELDE: Thank you. And Miss -- Ms.

18 Morgan, I do appreciate your honesty, but you just said you

19 didnt think you could be fair to the prosecution; is that

20 true?

21 JUROR MORGAN: Yes, thats true.

22 MS. VAN LANGEVELDE: Okay. So, you dont think you

23 could be fair. Youd be biased.

S 24 JUROR MORGAN: Yes, I -- yes. Im not sayin I25 wouldnt be fair, like not to listen, but, in my mind, already
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S i Im not, necessarily trusting the evidence you would bring.

2 MS. VAN LANGEVELDE: Okay. And if you were the

3 prosecutor, you wouldnt want yourself on our -- on the jury.

4 JUROR MORGAN: No, I -- I wouldnt.

5 THE COURT: The Court does find that the juror,

6 pursuant to MCR 2.511(D) (2), does and has stated she has a bias

7 against the prosecuting attorneys office.

8 Maam, youre excused for cause.

9 JUROR MORGAN: All right. Thank you.

10 THE COURT: Thank you for being here today.

ii Andrea Lewis. Hi, Miss Lewis.

12 JUROR LEWIS: Hi.

5 13 THE COURT: How are you?

14 JUROR LEWIS: Okay.

15 THE COURT: You were sitting pretty close. Were you

16 able to hear all of the questions?

17 JUROR LEWIS: Yes.

18 THE COURT: What would you answer in the affirmative,

19 if anything?

20 JUROR LEWIS: I cant think of anything.

21 THE COURT: Anything? So, is there anything you

22 think I need to know about your ability to serve as a juror in

23 this case?

24 JUROR LEWIS: No.

5 25 THE COURT: Do you think you can be fair.
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5 1 JUROR LEWIS: Yes.

2 THE COURT: Impartial?

3 JUROR LEWIS: Urn-hum.

4 THE COURT: Right now, youre an open book; right?

5 JUROR LEWIS: Yes.

6 THE COURT: Open slate, okay.

7 Go ahead, Ms. Van Langevelde.

8 MS. VAN LANGEVELDE: Thank you. Thank you, Miss

9 Lewis. And thanks for everybodys patience as we go through

10 this.

ii Were you able to hear me okay?

12 JUROR LEWIS: Yes.

5 13 MS. VAN LANGEVELDE: Do you children?

14 JUROR LEWIS: Yes.

15 MS. VAN LANGEVELDE: Howmany?

16 JUROR LEWIS: I have a daughter.

17 MS. VAN LANGEVELDE: Just -- just one?

18 JUROR LEWIS: Yes.

19 MS. VAN LANGEVELDE: How old is she?

20 JUROR LEWIS: She is two. I have stepchildren, as

21 well.

22 MS. VAN LANGEVELDE: Okay, how old are your

23 stepchildren?

S 24 JUROR LEWIS: Theyre older, closer to my age. My25 husband is significantly older.
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5 1 MS. VAN LANGEVELDE: Okay.

2 JUROR LEWIS: All right.

3 MS. VAN LANGEVELDE: So, theyre not children. They

4 were —- theyre older, okay. Any -- we talked about testimony;

5 right?

6 JUROR LEWIS: Urn-hum.

7 MS. VAN LANGEVELDE: So, do you think that, if you

8 believe a victim in a case, that you wouldnt, necessarily,

9 have to have DNA or other physical evidence; that, if you

10 believed the victim, thats -— would that be enough for you to

11 find the defendant guilty?

12 JUROR LEWIS: Yes.

5 13 MS. VAN LANGEVELDE: Any history with anybody close

14 to you, a friend, family, anybody you know been a victim of

15 sexual assault?

16 JUROR LEWIS: So, yes, friends.

17 MS. VAN LANGEVELDE: Can you tell me about it?

18 JUROR LEWIS: I dont know too much about it. I

19 stayed out of it. But we were a group of friends and kind of

20 ventured off and did our own thing as, you know, the years went

21 on. And two of them remained close, and it was a very -— I

22 dont know. I dont really believe what happened was right.

23 dont think he shouldve went to jail. I think it was a night

S 24 where everybody was drinking and stuff happened and -- yeah.25 MS. VAN LANGEVELDE: So, were not -- were not

56th Circuit Court
Charlotte, Michigan

233

Jury Trial 3/24/17 371a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



1 talking about child sexual abuse.

2 JUROR LEWIS: No. No, no, no.

3 MS. VAN LANGEVELDE: Were talking about --

4 JUROR LEWIS: Old --

5 MS. VAN LANGEVELDE: -- older people --

6 JUROR LEWIS: -- yes. We were all --

7 MS. VAN LANGEVELDE: -- drinking, okay.

8 JUROR LEWIS: Yes.

9 MS. VAN LANGEVELDE: All right. And you tot -- you

10 understand that that particular case is —— or whatever happened

ii with your friends --

12 JUROR LEWIS: Urn-hum.

13 MS. VAN LANGEVELDE: -- is totally different than

14 whats happening in this case?

15 JUROR LEWIS: Absolutely.

16 MS. VAN LANGEVELDE: Okay.

17 JUROR LEWIS: Urn-hum.

18 MS. VAN LANGEVELDE: Do you think that kids who

19 • experience sexual abuse, as they get older —— or, kids might

20 not tell somebody about whats happening --

21 JUROR LEWIS: Urn-hum.

22 MS. VAN LANGEVELDE: -- to them? Can that happen?

23 JUROR LEWIS: Oh, yeah.

24 MS. VAN LANGEVELDE: Can you give me some reasons why

S 25 you think that that could happen?
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5 1 JUROR LEWIS: Scared. I mean, just scared.

2 MS. VAN LANGEVELDE: They dont know its wrong?

3 JUROR LEWIS: They know its wrong. They dont

4 understand. Urn-hum, yes.

5 MS. VAN LANGEVELDE: Do you think that its -- its

6 possible -- maybe not every victim -- but some victims dont

7 disclose until later in life.

8 JUROR LEWIS: Sure.

9 MS. VAN LANGEVELDE: Does that mean that they were

10 lying?

11 JUROR LEWIS: No.

12 MS. VAN LANGEVELDE: Would -- how would you rash -- I

5 13 guess, how would you tell somebody is lying versus if somebody

14 was nervous? What would you look for?

15 JUROR LEWIS: I dont know. Im really nervous right

16 now, so.

17 MS. VAN LANGEVELDE: Im sorry.

18 JUROR LEWIS: I could say fidgety, but Im fidgety

19 because Im nervous.

20 MS. VAN LANGEVELDE: Sure. Sometimes nervousnesscan

21 look like lying. Like kids might look at their hands instead

22 of looking ——

23 JUROR LEWIS: Sure.

24 MS. VAN LANGEVELDE: -- you in eye.

S 25 JUROR LEWIS: Sure.
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5 1 MS. VAN LANGEVELDE: Or even young adults might do

2 that.

3 JUROR LEWIS: tim-hum.

4 MS. VAN LANGEVELDE: I mean, Im not limiting it this

5 to kids, but even, you know --

6 JUROR LEWIS: Urn-hum.

7 MS. VAN LANGEVELDE: -- immature people coulddo

8 that, not look you in the eye. Does that, necessarily, mean

9 theyre lying?

10 JUROR LEWIS: Right. No.

ii MS. VAN LANGEVELDE: Can people look -- and teen-

12 agers lie about stupid stuff. Like, hey, my sister did this

5 13 when it was really you.

14 • JUROR LEWIS: Yes.

15 MS. VAN LANGEVELDE: Does that mean they lie about

16 everything?

17 JUROR LEWIS: No.

18 MS. VAN LANGEVELDE: Does that mean they lie about

19 big stuff like accusing somebodyof a serious crime?

20 JUROR LEWIS: Thats -- no.

21 MS. VAN LANGEVELDE: Any reason why you feel like you

22 couldnt -- oh, what does reasonable doubt mean to you? Sorry.

23 JUROR LEWIS: I dont know anymore.

24 MS. VAN LANGEVELDE: If Judge gave you an instruction

S 25 that its a doubt based on common sense and reason --
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5 1 JUROR LEWIS: Okay.

2 MS. VAN LANGEVELDE: -- would you be able to follow

3 that?

4 JUROR LEWIS: Yes.

5 MS. VAN LANGEVELDE: Its not -- do you understand

6 its not a mathematical certainty?

7 JUROR LEWIS: Yes.

8 MS. VAN LANGEVELDE: Okay. And did you hear my

9 puzzle example?

10 JUROR LEWIS: Yes, I did.

11 MS. VAN LANGEVELDE: All right.

12 JUROR LEWIS: Im -- Im doing puzzles with my

5 13 daughter, so thats --

14 MS. VAN LANGEVELDE: There you go. So, yeah, you --

15 if Id have 75 percent of that puzzle, that doesnt,

16 necessarily, mean you know what it is or you dont know what it

17 is——

18 JUROR LEWIS: Right.

19 MS. VAN LANGEVELDE: -- fair enough? Its you know

20 what it is or you dont know what it is. Does that make sense

21 to you?

22 JUROR LEWIS: Yes, it does.

23 MS. VAN LANGEVELDE: Okay. Thank you so much.

24 JUROR LEWIS: Youre welcome.

25 THE COURT: Mr. Pawluk.

56th Circuit Court
Charlotte, Michigan

237

Jury Trial 3/24/17 375a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



5 1 MR. PAWLUK: Thank you, Your Honor.

2 Hi, Miss Lewis. •Hello.

3 JUROR LEWIS: Hi.

4 MR. PAWLUK: Just so you know, everybodys nervous.

5 JUROR LEWIS: Okay.

6 MR. PAWLUK: Its —- its —— its the nature of the

7 breed. Nobodys fault.

8 JUROR LEWIS: Dont really —— Im on the spot.

9 MR. PAWLUK: No, no, no. Okay. You do collection

10 work --

ii JUROR LEWIS: I do.

12 MR. PAWLUK: -- I noticed.

5 13 JUROR LEWIS: Yes.

14 MR. PAWLUK: Yes. Are you the one that actually

15 makes the call to the debtor --

16 JUROR LEWIS: Yes.

17 MR. PAWLUK: -- to try to get payment on the bill?

18 JUROR LEWIS: Well, so, I did.

19 MR. PAWLUK: Yes.

20 JUROR LEWIS: And now Im in patient accounting. So,

21 now I just call your average patient, not in collections.

22 MR. PAWLUK: Oh, I get ya.

23 JUROR LEWIS: So, yes. So, yes, I —— I do.

24 MR. PAWLUK: How long did you actually do the --25 JUROR LEWIS: Collections?
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i

MR. PAWLUK: -- the calling portion of it?

2 JUROR LEWIS: So, I still do calling.

3 MR. PAWLUK: Oh, you do? You do, okay.

4 JUROR LEWIS: So, I just -— I dont call in

5 collections. I just call like for —— so, if you go to the

6 doctor and you have a bill, I do -- I call that.

7 MR. PAWLUK: Okay.

8 JUROR LEWIS: So, I would say, hey, your bills due.

9 You havent paid it.

10 MR. PAWLUK: Okay. So, the times that you would

ii actually call the -- the -- the debtor, though, you would have

12 to find out what their assets are and all that kind of good

5 13 stuff?

14 JUROR LEWIS: No, not necessarily.

15 MR. PAWLUK: Would you find out their assets are?

16 You wouldnt want to see if they were workin?

17 JUROR LEWIS: Well, it just depends on how the call

18 goes. So, yes.

19 MR. PAWLUK: Yeah. So, youre -- youre actually

20 investigating --

21 JUROR LEWIS: Yes.

22 MR. PAWLUK: -- trying to find --

23 JUROR LEWIS: Yes.

24 MR. PAWLUK: -- information. Speaking about

S 25 investigation, do you think that a police officer should do a

56th Circuit Court
Charlotte, Michigan

239

Jury Trial 3/24/17 377a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S i full investigation of the ——

2 JUROR LEWIS: Of course.

3 MR. PAWLUK: -- incident?

4 JUROR LEWIS: Urn-hum.

5 MR. PAWLUK: Not stop halfway or make a --

6 JUROR LEWIS: No, no.

7 MR. PAWLUK: -- decision halfway?

8 JUROR LEWIS: No.

9 MR. PAWLUK: How about I blame you for something and

10 thats all you know. What more information would you want to

ii know about?

12 JUROR LEWIS: Id want to know to everything.

5 13 MR. PAWLUK: Yeah.

14 JUROR LEWIS: So, when, why, where, who was around.

15 MR. PAWLUK: Actions are stronger than words?

16 JUROR LEWIS: Urn --

17 MR. PAWLUK: Inaction or action is stronger than

18 words?

19 JUROR LEWIS: I dont think -- I -- I think so.

20 MR. PAWLUK: It seems like thats the right answer.

21 JUROR LEWIS: Yes.

22 MR. PAWLUK: Would -- would you agree?

23 JUROR LEWIS: Yes.

24 MR. PAWLUK: Any -- anything that I said that you

5 25 want to bring my attention to?
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5 1 JUROR LEWIS: No.

2 MR. PAWLUK: Thank you.

3 THE COURT: Ms. Van Langevelde, any challenges for

4 cause?

S MS. VAN LANGEVELDE: No thank you, Judge.

6 THE COURT: Mr. Pawluk, any challenges for cause?

7 MR. PAWLUK: None for cause, Your Honor.

8 THE COURT: Mr. Pawluk, peremptory is back to you.

9 MR. PAWLUK: Okay. Judge, no peremptory challenges.

10 Were satisfied with this panel.

ii THE COURT: Ms. Van Langevelde.

12 MS. VAN LANGEVELDE: The People are satisfied, as

5 13 well. Thank you, Your Honor.

14 (At 2:08 p.m., jury impaneled)

15 THE COURT: So, two, four -- theres six happy people

16 back there; right? The six of you in the back, I thank you so

17 much for being here on behalf of Eaton County. You are free to

18 leave.

19 Ladies and gentlemen, when we come back first thing

20 Monday morning, let me tell you the positive thing about you

21 spending your Friday with us. We will start the trial off

22 immediately. Eight-thirty, youre gonna have a witness on the

23 stand, and we will move in an expeditious and orderly manner.

S 24 The first thing thats gonna happen when we get here Monday25 morning -— well, before the witnesses, Im gonna give you your
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i

beginning instructions that will guide you, and then youre

2 gonna hear an opening statement, and then witnesses.

3 We are going to go until the most natural break at

4 lunchtime. We will bring lunch in for you. We will, then, try

5 to only take about a 40 minute break. Well, then, begin with

6 witnesses, take an afternoon break of about 10, 15 minutes. We

7 will go till five oclock. Same thing on Tuesday.

8 When you come back Monday morning, I will be giving

9 you the jurors oath. I am not giving the oath to you this

10 afternoon.

ii However, I do need to give to you a recess

12 instruction, which is, basically, what I told you —- I can do

5 13 this when I get back there. We have a jury. Which is,

14 basically, what I told you when we broke for lunch. Its

15 called a recess instruction because its the terms and

16 conditions when youre not in here together hearing evidence.

17 You will hear it more times than you wish to hear becauseevery

18 time we take a break, youll hear it.

19 The recess instruction is quite simple. You may not

20 discuss this case with anybody. You may not let -- let anyone

21 discuss it with you. If anybody asks you a question, tell them

22 that you are a juror and you are not allowed to discussed the

23 case. If they continue to talk to you, report it to me

S 24 immediately.25 From here on out, you are not allowed to talk to the
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5 1 defendant or the lawyers or the witnesses about anything at

2 all, even, hey, its a nice day.

3 The only information that you are allowed to get

4 about this case is when you are in this courtroom, you are all

S together, the prosecutor, the defendant, the defense attorney,

6 and myself are present.

7 That means that you may not use any type of

8 technology. You may not use the computer or any handheld

9 device to try to get any information. You may not get any

10 information from the television, radio, Internet, or social

ii media.

12 Inevitably, any information you may get about any

5 13 aspect of this case would be, at best, incomplete; at worst, it

14 could be incorrect. But most importantly, the lawyers would

15 not have known that you got that information and would not be

16 able to handle that appropriately.

17 You may not investigate or conduct any experiments on

18 your own regarding this case. If it should become necessary

19 that you were to visit any scene or —— any scene that is

20 described in this trial, I will arrange for you to do it

21 together, as a jury, and the attorneys would be present.

22 If, at any time, you believe that one of your fellow

23 jurors has violated this instruction, which I again repeat is

S 24 extremely important, please bring it to my attention25 immediately.
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. 1 Now, like I said, Im not going to give you the oath,

2 so youll be allowed to leave out that entrance. When you come

3 in on Monday, you will either come up the stairs or the

4 elevator and come down the first hallway. As you walk out of

5 here today, Im gonna have Miss Ykirnoff walk out with you, so

6 youll see that hallway. Youll come down to the door.

7 There is a room back there only for you, as jurors.

8 • When you are not in that room, it will be locked. So, anybody

9 who wants to leave books, purses, or anything in there, you

10 will either be in the room or you will be here. So, you have a

ii safe place to keep things.

12 We do have a large refrigerator and a small

5 13 refrigerator. Theres pop and water in there. But if you

14 wanted to bring your own food —— some people have specific

15 dietary things -- you can bring food, and well be glad to put

16 it in the refrigerator for you.

17 My guess is youre gonna be having pizza and salad,

18 pizza and salad for lunch on Monday. So, if that doesnt sound

19 like what you would like, then you should bring something else.

20 There is a jury snack box back there where you can

21 buy -- theres candy. And they just got Nutter Butters, which

22 is very bad for those of us that walk by it all the time. So,

23 there is candy and snacks back there that are available for you

S 24 to purchase, also.25 Anybody have anyquestions?

56th Circuit Court
Charlotte, Michigan

244

Jury Trial 3/24/17 382a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



i

JUROR MORRIS: Im sorry, what time Monday?

2 THE COURT: Oh, please be here by eight-fifteen.

3 JUROR MORRIS: Eight-fifteen.

4 THE COURT: Eight-fifteen. Wed like to be on the

5 record promptly at eight-thirty.

6 JUROR MORRIS: Can we get in the building before

7 eight or --

8 THE COURT: No, eight oclock the door opens.

9 JUROR MORRIS: Is there gonna be a line a mile long?

10 THE COURT: I hope not. A lot of times, if they know

ii youre a juror, they might let you -- bring you up to the front

12 of the line. That has been an ongoing battle we have hadabout

5 13 trying to get our jurors in. The doors open at eight. Get

14 here as quickly as you can, closest to eight—fifteen. And I ——

15 trust —— trust me, we will all be ready to go as soon as

16 everybodys here.

17 Any other questions?

18 JUROR IBAUGH: Do you do a morning break?

19 THE COURT: Fifteen minutes in the morning, yeah.

20 The morning break is actually the most important. I start

21 lookin at you all about 10, 10 after 10, your eyes are

22 rolling. And its like okay, lets stretch.

23 JUROR IBAUGH: Bathroom break.

S 24 THE COURT: The lunch break is more based on the25 witnesses. It could be quarter to twelve, twelve oclock, or
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i

twelve-fifteen.

2 Anybody else have their hand up?

3 JUROR ZANELLA: Do we come to this back hallway?

4 THE COURT: Yes, Miss Ykimoff is gonna show you when

5 you all walk out together.

6 Like I said, you can leave coats, purses, books,

7 Kindles, whatever you need to do -- leave in there.

8 Any other questions?

9 JURORS: (No verbal response)

10 THE COURT: No? Thank you very much. I look forward

ii to seeing you Monday morning. Have a wonderful weekend.

12 (At 2:15 a.m., jurors exit courtroom)

5 13 THE COURT: Okay, I would just like to state for the

14 record we did have one sidebar conversation that involved juror

15 Wesley Collins. I think he was very clear that he could serve

16 through Friday, at the end of the businessday. I dont have

17 any concern that we will be done by then; therefore, I did not

18 dismiss him for cause. But since both plaintiff and defendant

19 still had one, two, three, four -- well, defendant had five

20 peremptories and the prosecutor had four peremptories, I dont

21 believe that the issue of me not removing him for cause is an

22 issue.

23 Anything else that you would like to place on the

S 24 record on behalf of the People before we break for the week —-25 weekend, Ms. Van Langevelde?
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S i MS. VAN LANGEVELDE: No thank you, Your Honor.

2 THE COURT: Mr. Pawluk?

3 MR. PAWLUK: No, Your Honor. Thank you.

4 THE COURT: Now, I do believe that Miss Ykimoff has a

S few jury questions.

6 MS. VAN LANGEVELDE: She does, and we -- she asked if

7 we could look at the instructions before we leave. And I will

8 get with her when shes free.

9 THE COURT: Yeah, so if you want to just -- if you

10 want to wait here, if you guys want to come back and go to the

ii law library, whatevers more convenient for you, but I dont --

12 dont leave. I dont want to tackle you, but.

5 13 I know weve got the opening instructions done. I

14 believe everybody has agreed on them, and they are already in

15 the juror notebooks. So, were really focusing on the closing

16 instructions, some of which I know are always dependent on how

17 the proofs come in. But I think there were just a few

18 questions here and there.

19 So, anyway, thank you, both, for be -- I think that,

20 given that this is how long it took us, it was a really good

21 call to do this on Friday afternoon. I think this will allow

22 us to try a nice, clean case beginning Monday morning.

23 MS. VAN LANGEVELDE: Thank you. Thank you, Your

S 24 Honor.25 MR. PAWLUK: Yes, Your Honor.
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5 1 THE COURT: So, thank you, all, very much.

2 MR. PAWLUK: Thank you.

3 MS. VAN LANGEVELDE: Thank you for --

4 THE DEFENDANT: Thank you, Your Honor.

5 MS. VAN LANGEVELDE: -- letting us do it on Friday.

6 THE COURT: Thats all for the record.

7 (At 2:18 p.m., proceedings concluded for the day)
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. 1 Charlotte, Michigan

2 Monday, March 27, 2017 - At 8:24 a.m.

3 THE COURT: Okay, we are on the record in the People

4 of the State of Michigan versus Ernesto Uribe, file 13-404-FC.

5 Ms. Van Langevelde and Ms. Morton are here on behalf

6 of the People. Mr. Pawluk is here with the defendant.

7 Mr. Uribe, raise your right hand. Do you swear to

8 tell the truth, the whole truth, and nothing but the truth, so

9 help you God?

10 THE COURT: Yes, maam.

11 (At 8:24 a.m., defendant sworn by the Court)

12 THE COURT: You may be seated.

13 All right, any preliminary issues? The jury is here.
14 Were ready to bring em in.

15 MS. VAN LANGEVELDE: Well, Your Honor, the only thing

16 is, is that we have emailed and asked Mr. Pawluk for the

17 articles that -- after the Daubert hearing, that Dr. Hobbs was

18 relying on. We have not received those. And I would ask that

19 those be turned over before she testifies, obviously, so that

20 we have some time to look at em.

21 THE COURT: All right. Could you state that again?

22 What -- what did you ask him for?

23 MS. VAN LANGEVELDE: Well, the articles or books or

24 whatever it was that Dr. Hobbs cited in the Daubert hearing

25 that she had read. I think there were three or four of them

56th Circuit Court
Charlotte, Michigan

4

Jury Trial 3/27/17 391a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



. 1 that she had talked about. And, obviously, wed like to take a

2 look at those before she testifies. I have looked for them,

3 and I have not found them.

4 THE COURT: Okay. Mr. Pawluk.

5 MR. PAWLUK: Well, Judge, she can do her own

6 research. I dont have those documents.

7 And the other thing is this. At that motion, the

8 incident —— or, the whole research that was actually talked

9 about was whether or not there was perpetrator substitution or

10 displacement related to sexual assault cases or children that

11 have been sexually assaulted, because that was the disputed

12 issue is wether there was information concerning that.

13 But you made a ruling, Judge, that I cant go forward

14 with perpetrator substitution.

15 THE COURT: Um-hum.

16 MR. PAWLUK: So, I guess its -- you know, whats the

17 relevance now with respect to those articles when you already

18 made a ruling on it? And plus, Judge, I dont have em. I

19 mean, this is something --

20 THE COURT: Well, okay, let -- lets -- lets break

21 this down. First of all, if an expert is going to testify and

22 rely on articles or treaties, then those are the -- those need

23 to be produced. However, if those related to the issue of —-

. 24 let me find my order. My order of March 21st, at the request25 of the, you know, the prosecutor, is that —— I have it on
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. 1 December 12th, that the testimony of Dr. Hobbs is limited

2 regarding false allegations and displacement. She may not

3 testify regarding perpetrator substitution or perpetrator

4 displacement.

5 So, if thats what those articles were about --

6 obviously, I havent had a chance to look at that exactly, what

7 she talked about, but if thats what they were about, then its

8 not relevant because shes prohibited from using the term or

9 testifying regarding perpetrator substitution or perpetrator

10 displacement.

11 MS. VAN LANGEVELDE: And I understand that, Judge,

12 that those —- if the articles were about that, obviously, shes

13 not testifying about that. There was a -— there was a -— and

14 Im trying to find the quote right now, though. There was

15 something about when she Googled displacement, there was an

16 article that came up, and it was cited like a hundred and some

17 times, and Mr. Pawluk referenced it. And I have looked for

18 that article, and I have not found it. It was -- and so, that

19 -— and it was about displacement related to child sexual abuse.

20 THE COURT: Okay, heres what were gonna do. Were

21 gonna pause on this issue. Were gonna take a look at exact --

22 try to figure out what Dr. Hobbs testified to. Or, to be more

23 acument —— accurate, Miss Ykimoff will, and then well address

24 this either on a break or at lunchtime.

25 MS. VAN LANGEVELDE: Okay.
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. 1 THE COURT: But I dont -- since Dr. Hobbs is not

2 testifying until tomorrow ——

3 MS. VAN LANGEVELDE: Right.

4 THE COURT: -- lets not hold up the jury. Theyre

5 all here. Lets get started on time.

6 MS. VAN LANGEVELDE: Sure.

7 MR. PAWLUK: Well, Judge, there —— there are some

8 other matters Id like to bring to the Courts attention.

9 THE COURT: Go ahead, Mr. Pawluk.

10 MR. PAWLUK: Theres been stipulations to certain

11 exhibits. And one of the exhibits is the medical records that

12 were received from the prosecutors office and also the medical

13 records that were received from Dr. Luginbills office. And I

14 think thats -- well, going back and forth with -- with the

15 prosecution, we are stipulating to those medical reports as

16 exhibits.

17 THE COURT: Okay.

18 MR. PAWLUK: The second one is that we have

19 stipulated to Vanessa Gomez, V.G. —- we stipulated to her

20 report cards, if memory serves me correct, I think kindergarten

21 through fifth grade. And its -- again, my understanding is we

22 stipulated to those school records as exhibits.

23 And theres also photographs of Vanessa Gomez that

24 weve stipulated to, also. I believe that theres six of em.

25 MS. VAN LANGEVELDE: I have -- well, Im only using
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. 1 four. Im only using four of em. Oh, sure.

2 MR. PAWLUK: Well, you can use -- you could use

3 whatever amount you want. I mean, weve stipulated to all

4 those photographs --

5 MS. VAN LANGEVELDE: Yeah, I dont --

6 MR. PAWLUK: -- for the hearing.

7 MS. VAN LANGEVELDE: Yeah, I dont have any

8 objection. Im just telling you Im only introducing four.

9 THE COURT: Stipulated to one through six --

10 MR. PAWLUK: Yeah, Ill be --

11 THE COURT: -- is that correct?

12 MR. PAWLUK: If youre coming at --

13 MS. VAN LANGEVELDE: There are -- no.
14 MR. PAWLUK: Ive got em.

15 MS. VAN LANGEVELDE: They were given to me by Mom.

16 And —— and Ill just say this, Mr. Pawluk. Some of those are

17 not of —— like the ones with the house, some of those are

18 Huntley Villa, and thats not a place that —— we dismissed that

19 count because that was in Ingham County.

20 MR. PAWLUK: Well, which ones -- which ones are

21 Huntley Villa? Is that -—

22 MS. VAN LANGEVELDE: Here, I can show you.

23 MR. PAWLUK: -- ones that --

24 MS. VAN LANGEVELDE: Do you have em?

25 MR. PAWLUK: -- shes standing in the living room?
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. 1 MS. VAN LANGEVELDE: Urn-hum.

2 MR. PAWLUK: Ive got three of em that show house

3 pictures. These three are Hunting -- Huntley?

4 MS. VAN LANGEVELDE: This ones Huntington (sic),

5 this ones Huntington (sic), and this ones Stonegate. Thats

6 a -- (inaudible)

7 MR. PAWLUK: Okay. Well, lets take -— lets take

8 these two out because, obviously, we dont need em.

9 MS. VAN LANGEVELDE: Right.

10 MR. PAWLUK: Okay, so -- and I have that. Ive got

11 that one. Yes, yes.

12 MS. VAN LANGEVELDE: These are all yours.

13 MR. PAWLUK: And this one?
14 MS. VAN LANGEVELDE: Yes.

15 MR. PAWLUK: So, theres actually —-

16 MS. VAN LANGEVELDE: Five.

17 MR. PAWLUK: -- minus two.

18 MS. VAN LANGEVELDE: Yes.

19 MR. PAWLUK: So, weve got --

20 MS. VAN LANGEVELDE: Yes.

21 MR. PAWLUK: One second, Judge.

22 MS. VAN LANGEVELDE: This ones outside of our scope

23 (inaudible)

24 MR. PAWLUK: Four, five, six.

25 MS. VAN LANGEVELDE: Okay.
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. 1 MR. PAWLUK: Judge, theres six photographs --

2 THE COURT: Okay.

3 MR. PAWLUK: -- that the parties have stipulated to

4 admit as exhibits.

5 THE COURT: Okay.

6 MS. VAN LANGEVELDE: Can I approach to have them

7 marked?

8 THE COURT: Right. I would just note I had asked

9 everybody to be here at eight—fifteen. I know, Mr. Pawluk, you

10 were here at eight-fifteen. Thats to avoid this. I make my

11 jury -— the jury was timely. And the reason were supposed to

12 be here at eight—fifteen is so were not making them wait.

13 MR. PAWLUK: Well, Judge, were set for medical

14 records. Should we mark those, too? And should we mark the

15 school records --

16 THE COURT: Yes.

17 MR. PAWLUK: -- while were doing that?

18 MS. VAN LANGEVELDE: Well have to -- were not --

19 THE COURT: You know, what well do is -- you know

20 what? Were not gonna get to those before our first break, are

21 we?

22 MS. VAN LANGEVELDE: Right. No.

23 THE COURT: Lets just do -- the attorneys can do

24 that at the break. So, the stipulation is on the record. But

25 for the actual marking, well do that at the next break.
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. 1 Anything else that has to be addressed before the

2 jury comes in? And they -- this is what Im anticipating. I

3 will give them their initial instructions, there will be

4 opening statements, and well start one witness. I dont know

5 where well —— how far well get before we take our morning

6 break. Then well mark them.

7 But, thank you, Mr. Pawluk. The stipulations are on

8 the record.

9 MR. PAWLUK: Thanks, Judge.

10 THE COURT: And at the break, well mark them.

11 Okay, anything else that we need to address before we

12 bring the jury in?

13 MS. VAN LANGEVELDE: No.
14 THE COURT: All right, Miss Ykimoff, please bring the

15 jury in.

16 MS. VAN LANGEVELDE: Oh, Im sorry, sequestration of

17 witnesses. But, I think we already addressed that at voir

18 dire.

19 THE COURT: Yeah, we already addressed that. I dont

20 -- are the individuals that are in the courtroom going to be

21 witnesses?

22 MR. PAWLUK: No.

23 THE COURT: Okay. Close.

24 (At 8:35 a.m., jury enters courtroom)

25 THE COURT: All right, please be seated. Good
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. 1 morning.

2 JURORS: Good morning.

3 THE COURT: I hope everybody had a nice weekend.

4 Ladies and gentlemen of the jury, you have been

5 chosen to decide a criminal charge made by the State of

6 Michigan against one of your fellow citizens. Im going to ask

7 you to stand and swear to perform your duty to try the case

8 justly and to reach a true verdict. If your religious beliefs

9 do not permit you to take an oath, you may, instead, affirm to

10 try the case justly and to reach a true verdict. Will you all

11 please stand and raise your right hands?

12 Do each of you solemnly swear or affirm that in this

13 action now before the Court you will justly decide the
14 questions submitted to you, that, unless you are discharged by

15 the Court from further deliberation, you will render a true

16 verdict, and that you will render your verdict only on the

17 evidence introduced and in accordancewith the instructions of

18 this Court, so help you God?

19 JURORS: I do.

20 (At 8:36 a.rn., jury sworn by the Court)

21 THE COURT: Thank you. Please be seated.

22 Im now going to explain some legal principles you

23 will need to know and the procedure that this case is going to

24 follow.

25 First, the prosecutor will make an opening statement,
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. 1 where she will give her theory about the case. The defendants

2 lawyer does not have to make an opening statement, but he may

3 make an opening statement after the prosecutor makes hers or he

4 may wait until later. These statements are not evidence. They

5 are only meant to help you understand how each side views the

6 case.

7 To prove the charges, the prosecutor must prove the

8 following beyond a reasonable doubt:

9 The defendant is charged with the crime of first

10 degree criminal sexual conduct. Again, to prove this charge,

11 the prosecutor must prove each of the following elements beyond

12 a reasonable doubt:

13 Count one: Criminal sexual conduct in the first

14 degree at Stonegate trailer park:

15 First, that the defendant engaged in a sexual act

16 that involved an entry into Vanessa Gomezs anal opening by the

17 defendants penis. Any entry, no matter how slight, is enough.

18 It does not matter whether the sexual act was completed or

19 whether the semen was ejaculated.

20 Second, that Vanessa Gomez was less than 13 years of

21 age at the time of the alleged act.

22 If you find that the defendant is guilty of first

23 degree criminal sexual conduct, then you must decide whether

24 the prosecutor has proved each of the following elements beyond

25 a reasonable doubt:
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. 1 First, that Vanessa was less than 13 years of age

2 when the offense occurred.

3 Second, that the defendant was 17 years of age or

4 older when the offense occurred.

5 Count two: The defendant is charged with the crime

6 of first degree criminal sexual conduct on Courtland Street.

7 First, that the defendant engaged in a sexual act

8 that involved entry into Vanessa Gomezs anal opening by the

9 defendants penis. An entry, no matter how slight, is enough.

10 It does not matter whether the sexual act was completed or

11 whether semen was ejaculated.

12 Second, that Vanessa Gomez was less than 13 years of

13 age at the time of the alleged act.

14 If you find that the defendant is guilty of first

15 degree criminal sexual conduct, then you must decide whether

16 the prosecutor has proved each of the following elements beyond

17 a reasonable doubt:

18 First, that Vanessa Gomez was less than 13 years of

19 age when the offense occurred.

20 And second, that the defendant was 17 years of age or

21 older when the offense occurred.

22 Count three: The defendant is charged with the crime

23 of first degree criminal sexual conduct on Courtland Street.

24 To prove this charge, the prosecutor must prove each

25 of the following elements beyond a reasonable doubt:
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. 1 First, that the defendant engaged in a sexual act

2 that involved entry into Vanessa Gomezs anal opening by the

3 defendants penis. An entry, no matter how slight, is enough.

4 It does not matter whether the sexual act was completed or

5 whether semen was ejaculated.

6 Second, that Vanessa Gomez was less than 13-years—old

7 at the time of the alleged act.

8 If you find the defendant is guilty of first degree

9 criminal sexual conduct, then you must decide whether the

10 prosecutor has proved each of the following elements beyond a

11 reasonable doubt:

12 First, that Vanessa Gomez was less than 13—years-old

13 when the offense occurred.
14 And second, that the defendant was 17 years of age or

15 older when the offense occurred.

16 Count four: The defendant is charged with criminal

17 sexual conduct in the first degree at Kensington Meadows.

18 To prove this charge, the prosecutor must prove each

19 of the following elements beyond a reasonable doubt:

20 First, that the defendant engaged in a sexual act by

21 entry into Vanessa Gomezs anal opening by the defendants

22 penis. Any entry, no matter how slight, is enough. It does

23 not matter whether the sexual act was completed or whether

24 semen was ejaculated.

25 Second, that VanessaGomez was less than 13-years—old
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. 1 at the time of the act.

2 If you find that the defendant is guilty of first

3 degree criminal sexual conduct, then you must decide whether

4 the prosecutor has proved each of the following beyond a

5 reasonable doubt:

6 First, that Vanessa Gomez was less than 13 years of

7 age when the offense occurred.

8 And second, that the defendant was 17 years of age or

9 older when the offense occurred.

10 Next, the prosecutor presents her evidence. The

11 prosecutor may call witnesses to testify and may show you

12 exhibits, like a document or an object. The defendants lawyer

13 has the right to cross—examine the prosecutors witnesses.

14 After the prosecutor has presented all of her

15 evidence, the defendants attorney may offer evidence but does

16 not have to. By law, the defendant does not have to prove his

17 innocence or produce any evidence. If the defense does call

18 any witnesses, then the prosecutor has the right to cross-

19 examine them.

20 The prosecutor may also call witnesses to contradict

21 the testimony of the defense witness.

22 After all the evidence has been presented, the

23 prosecutor and the defendants lawyer will then make a closing

24 argument. Like the opening statement, these are not evidence.

25 They are only meant to help you understand the evidence and the
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. 1 way each side sees the case. You must base your verdict only

2 on the evidence.

3 You will be given a written copy of the instructions

4 I have just read to you. You will be able to refer to them

5 during trial. Since no one can predict the course of the

6 trial, these instructions may change at the end of the trial.

7 At the close of the trial, I will provide you with a copy of

8 the final instructions to use with you during deliberations.

9 My responsibility as the judge in this trial is to

10 make sure the trial is run fairly and efficiently, to make

11 decisions about evidence, and to instruct you about the law

12 that applies in this case. You must take the law as I give it

13 to you. Nothing I say is meant to reflect my own opinions

14 about the facts of this case. As jurors, you are the ones who

15 will decide the case.

16 Your responsibility as jurors is to decide what the

17 facts of this case are. This is your job and no one elses.

18 You must think about all the evidence and all the testimony,

19 and then decide each piece of evidence, what it means, and how

20 important you think it is. This includes how much you believe

21 what each of the witnesses said. What you decide about any

22 fact is final.

23 When it is time for you to decide the case, you are

24 only allowed to consider the evidence that was admitted in this

25 case. Evidence includes the sworn testimony of witnesses,
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. 1 exhibits admitted into evidence and anything else I tell you

2 you may consider as evidence.

3 It is your job to decide what the facts of this case

4 are. You must decide which witnesses you believe and how

5 important you think their testimony is. You do not have to

6 accept or reject everything a witness says. You are free to

7 believe all, none, or a part of any persons testimony. In

8 deciding which testimony you believe, you should rely on your

9 own common sense and your everyday experience. However, in

10 deciding whether you believe a witnesss testimony, you must

11 set aside any bias or prejudice you have based on race, gender,

12 or the national origin of the witness. There are no fixed

13 rules for judging the credibility of whether you believe a
14 witness, but it may help you to think about the following:

15 Was the witness able to see and hear clearly? How

16 long was the witness watching or listening? Was anything else

17 going on that may distract the witness?

18 Does the witness seem to have a good memory?

19 How does the witness look and act while testifying?

20 Does the witness seem to be making an honest effort

21 to tell the truth, or does the witness seem to evade the

22 questions and argue with the lawyers?

23 Does the witnesss age or maturity affect how you

24 judge his or her testimony?

25 Does the witness have any bias or prejudice or a
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. 1 personal interest in how the case is decided?

2 Have there been any promises, threats, suggestions,

3 or other influences that affect how the witness may testify?

4 In general, does the witness have any special reason

5 to tell the truth or any special reason to lie?

6 All—in—all, how reasonable does the witnesss

7 testimony seem when you think about all the other evidence in

8 the case?

9 Now, the questions that the lawyers ask are not

10 evidence. Only the answer is evidence. You should not think

11 something is true just because one of the lawyers asks a

12 question that assumes or suggests that it is.

13 I may ask the witnesses questions myself. These
14 questions are not meant to reflect my opinion about the

15 evidence. If I do ask a question, my only reason for asking

16 about it would be things may not have been fully explored.

17 Now, during the course of the trial, lawyers may

18 object to certain questions or statements made by the other

19 lawyer or by the witness. I will rule on these objections

20 according to the law. My rulings for or against one side or

21 the other are not meant to reflect my opinion about the fact of

22 -- facts of this case.

23 Now, sometimes the lawyers and I will have

24 discussions out of your hearing. Also, while youre back in

25 the jury room, I may have to take care of some other legal
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. 1 matters that have nothing to do with this case. Please try to

2 pay no attention to any interruptions should they occur.

3 You must not dis -- discuss this case with anyone,

4 including your family and friends. You may not even discuss it

5 amongst yourselves until the time comes to decide the case.

6 When it is time for you to decide the case, I will then send

7 you to the jury room for that purpose. Then, you should

8 discuss the case among yourselves, but only in the jury room

9 and only when all of the jurors are there. When the trials

10 over, you can talk about the case to anybody that you wish.

11 If I call for a recess during trial, I will either

12 send you back to the jury room or allow you to leave the

13 courtroom on your own and go about your business. You must not
14 discuss the case with anyone, and you must not let anyone

15 discuss it with you or in your presence. If someone tries to

16 do that, tell him or her to stop, explain that you are a juror

17 and not allowed to discuss the case. If he or she continues,

18 please report it to me as soon as you are back in the court ——

19 courthouse.

20 You may not talk to the defendant, the lawyers or the

21 witnesses about anything at all, even if it has nothing to do

22 with the case.

23 It is very important that the only information you

24 get about this case are when you are all together, acting as a

25 juror (sic), and when the prosecution, the defendant, the
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. 1 defense, and I are present.

2 The restrictions Im about to describe to you are

3 meant to ensure that the parties get a fair trial. In our

4 judicial system, it is crucial that jurors are not influenced

5 by anything or anyone outside the courtroom.

6 Now that many jurors have easy access to information

7 through handheld devices and other technology, jurors may be

8 tempted to use these devices to learn more about some aspect of

9 the case. But if a juror were to do so, it would harm the

10 parties. The parties attorneys would have no idea of knowing

11 that a juror got outside information and would have no chance

12 to object to that information if it was false, untrustworthy or

13 not relevant.
14 Remember, no matter how careful and conscientious

15 news reporters, family members, friends, and other people

16 outside the courtroom may be, information about the case from

17 television, radio, Internet, and social media will, inevitably,

18 be incomplete and it could be incorrect.

19 Please bear these thingsin mind as I read the

20 following instruction. These restrictions apply from this

21 moment until you are discharged as a juror:

22 You must decide this case solely based on the

23 evidence you see and hear in this courtroom. You may not

24 consider information that comes from anyone or anywhere else.

25 This mean, during the trial, you must not read, watch, or

56th Circuit Court
Charlotte, Michigan

21

Jury Trial 3/27/17 408a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



. 1 listen to news reports about the case, whether in the

2 newspaper, on television, on the radio, or on the Internet.

3 You must not research any aspect of this case during

4 trial. This means research in using a cellular phone,

5 computer, or other electronic device to search the Internet, as

6 well as to research with traditional sources such as a

7 dictionary, reference manual, newspaper, or magazine.

8 You may not investigate this case on your own or

9 conduct any experiment concerning the case including

10 investigations or experiments using the Internet, computer,

11 cellular phones, or other electronic devices.

12 You must not visit the scene of any event at issue in

13 this trial. If it is necessary for you to view or visit the
14 scene, the court staff will takeyou there as a group under

15 Court supervision. You must not consider as evidence any

16 personal knowledge you may have of the scene.

17 Before your deliberations, you may not discuss this

18 case with anyone, including your fellow jurors. After you

19 begin deliberation, you should discuss the case with your

20 fellow jurors, but you still must not discuss this case with

21 anybody else until you are discharged from service. Until I

22 have discharged you from service, you must not share any

23 information about this case by any means, including cellular

24 phones or social media. If you discover a juror has violated

25 my instructions, please report it to the bailiff immediately.
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. 1 You will be allowed to take notes during trial if you

2 wish. And at our first break, we will be providing you with a

3 notepad and pen. But you do not have to take notes. Now, if

4 you do take notes, be careful that it does not distract you

5 from paying attention to all of the evidence. When you go to

6 the jury room to decide your verdict, you may use your notes to

7 help you remember what happenedin the courtroom. If you take

8 notes, do not let anyone, except your fellow jurors, see them

9 during deliberations. At any recess, they must be turned over

10 to the bailiff. And, in fact, what I request, at any recess,

11 if you leave the jury room, your notes need to stay in the jury

12 room. No one will look at your notes. And when your service

13 is concluded, your notes will be correct -— collected, and we
14 will destroy any notes that you have taken.

15 Now, 14 of you have beenchosen. After all the

16 evidence has been heard and the final instructions given, we

17 will draw lots to see which two of you will be dismissed in

18 order to form a jury of 12. However, I caution you and I will

19 tell you again, the two people that are allowed to leave are

20 not discharged from jury service until a verdict is read. We

21 just allow you to leave. And if we need you, we will call you

22 back.

23 Do not concern yourselves during the course of the

24 trial or in your deliberations with what the penalty might be

25 if you find the defendant is guilty. The question of guilt and
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. 1 the question of penalty are decided separately. It is the duty

2 of the Judge to fix the penalty whenever a defendant is found

3 guilty. Possible penalty should not influence your decision.

4 I may give you more instructions during the course of

5 this trial. And as I stated, at the end of the trial, I will

6 give you detailed instructions about the law in this case. You

7 should consider all of the instructions as a connected series.

8 Taken all together, it is the law that you are required to

9 follow.

10 After all the evidence has been presented and the

11 lawyers have given their argument, you will go to the jury room

12 to decide on your verdict. A verdict must be unanimous. That

13 means that every juror must agree on it, and it must reflect

14 the individual decision of each juror.

15 It is important for you to keep an open mind and not

16 make a decision about anything until you go to the jury room to

17 decide this case.

18 Now, as I explained to you, the next step is going to

19 be -- did you show this to Mr. Pawluk?

20 MS. VAN LANGEVELDE: No. I can talk to him.

21 THE COURT: Do you want to show that to Mister --

22 LAW/JURY CLERK: (Inaudible).

23 THE COURT: Yup.

. 24 MR. PAWLUK: Judge, I had a chance to look at this, I25 guess, additional instruction that the prosecution is
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. 1 requesting, and I have no objection to address it with the

2 Court.

3 THE COURT: Ladies and gentlemen, did anything occur

4 over the weekend to any of you that would make you unable to

5 sit as a juror?

6 JURORS: (No verbal response)

7 THE COURT: Im searching. Im not seeing any hands.

8 Wonderful. Thank you.

9 Ms. Van Langevelde, your opening statement.

10 MS. VAN LANGEVELDE: Thank you, Your Honor.

11 Good morning, membersof the jury.

12 Members of the jury, we are here todaybecausethe

13 defendant sodomizedVanessa Gomez from the time that she was
14 nine —— or, Im sorry, from the time that she was five until,

15 approximately, nine-years—old.

16 And the evidence will show that Vanessahas nothing

17 to gain in this case except for justice.

18 You will hear that the defendant and VanessaGomezs

19 mother, CathleenOrtez now, were in a dating relationship and

20 lived together from, approximately, 2001 to about 2008. And

21 Cathleen has two children with the defendant, Jazmeen, who was

22 born in 2001, and Myleesa, who was born in 2007.

23 The evidence will show that when Vanessawas,

. 24 approximately, five-years-old, the defendant began sexually25 abusing her, by sodomizing her, what, as shewill tell you, he
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. 1 put his penis in her butt. She will tell you about the first

2 time that it happened. Shell tell you about the last time it

3 happened. And shell tell you about a couple of times in

4 between. And she remembers those couple of times in between

5 because they were a little different. Shell tell you one time

6 the defendant used a condom, as she remembers that. And she

7 said another time the defendant actually ejaculated. She

8 remembers the defendant actually wiping her down with something

9 white.

10 Youll hear that the sexual abuse happened more times

11 than she can actually tell us. And as we talked about in voir

12 dire, memory can -- can play funny tricks on us. And that we

13 might -- she might not be able to us every single time, but she
14 remembers these times that shes gonna tell you about.

15 But like we also talked about in jury selection,

16 were not gonna have DNA evidence, because it wasnt until

17 Vanessa was 13—years-old that she finally disclosed what had

18 happened to her.

19 But youre not just gonna hear from Vanessa in this

20 case. Youre also gonna hear from Dr. Stephen Guertin of

21 Sparrow. And Dr. Guertin has been qualified as an expert

22 countless times in child sexual abuse, child abuse, pediatrics,

23 and pediatric critical care. And even though it was about four

24 to five years since the last time Vanessa had been sexually

25 abused, it was important that she saw Dr. Guertin because it ——
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. 1 and its —— its important because we dont know if theres

2 damage, we dont know if theres disease. Its important for

3 Dr. Guertin to look into these things. And youll hear that

4 the examination that Vanessa went through with Dr. Guertin is

5 actually very invasive and its very embarrassing. Its the

6 type of examination a person wouldnt want to go through unless

7 absolutely necessary. And the evidence will show that, in Dr.

8 Guertins examination of Vanessa, of her anus particularly,

9 there was a very prominent, bulbous area of stretched skin in

10 the anal midline. Now, obviously, Dr. Guertin is gonna testify

11 to what that means, cause its more medical. But he will say

12 that its actually normal, and it can be common for children

13 who have a history of constipation, but it can also be

14 consistent with sexual abuse of the anus.

15 During the trial, youre also gonna hear from Jazmeen

16 Uribe. And Jazmeen is the defendants daughter and the victim,

17 Vanessa Gomezs, half—sister. They share the same mother.

18 Youll hear that, when Vanessa first disclosed about being

19 sexually abused by the defendant, Jazmeen didnt want to

20 believe it. She was upset. She didnt want to believe that

21 her dad was capable of doing this. What was interesting is,

22 after Jazmeen was no longer going to have visitation with her

23 dad, she came forward and she disclosed that she was actually

24 touched by the defendant, and she was touched under her

25 underwear, in her crotch area. And she was -- and the evidence
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. 1 will show that this happened when she was sleeping in the same

2 bed as the defendant, when Jazmeen was 10-years-old.

3 And during this trial, youre also going to hear from

4 James Henry, who is a -- a Ph.D. from Western Michigan

5 University. And Dr. Henry is the director of the Southwest

6 Michigan Childrens Trauma Assessment Center, and he is a

7 professor of social work at Western Michigan Univers -- or,

8 yeah, Western Michigan University. Hes going to testify about

9 research and findings regarding dynamics of child sexual abuse,

10 such as delayed disclosures, victim behavior, traumatic memory,

11 and perpetrator tactics. So, some of these things that, I

12 think, Dr. Henry is gonna testify about might seem like common

13 sense to you, but some of them might be new. And so, I just

14 ask that you keep an open mind as you hear Dr. Henry testify

15 and -- and talk about what he does for a living.

16 And now, I anticipate that the defense is going to

17 argue that theres too many missing pieces to this puzzle, that

18 -— but like we talked about in jury selection, somebody who is

19 going to sexually abuse a child isnt gonna do it out in the

20 open. Its -- its not -- theres not gonna be a lot of

21 witnesses. Its going to be a victim whos a child. And

22 theyre -- they may pick someone -- someone who does this is

23 gonna pick somebody that may not be believable, who may have

24 problems. But, Dr. Henry is gonna tell you that thats common

25 and that abusers tend to do that. Because who are they gonna
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. 1 believe? Gonna believe a child?

2 Now, as you know, the defendant is charged with four

3 counts of criminal sexual conduct in the first degree. And

4 Judge Cunningham instructed you about what those are. I just

5 want to go through those really briefly.

6 First, obviously —— the first element that I have to

7 prove is that the defendant engaged in a sexual act that

8 involved entry into Vanessas anal opening with the defendants

9 penis. And as Judge read to you, any entry, no matter how

10 slight, is enough. And it does not matter whether the sexual

11 act was completed, whether there was semen, or whether there

12 was ejaculation.

13 Second element is that Vanessa was under the age of
14 13 when this happenedand the defendant was over the age of 17.

15 Now, I dont believe that there is gonna be any dispute that

16 between the years of 2004 and 2008 Vanessawas under the age of

17 13 and the defendant was over 17. We dont need to,

18 necessarily, worry about that element so much.

19 Obviously, the most important element for you to

20 consider is whether the defendant engagedin a sexual act that

21 involved entry into Vanessas analopening by the defendants

22 penis.

23 As we go through this trial, I want you to think

24 about how Vanessa has nothing to gain by disclosing, has

25 nothing to gain by coming here and testifying today.
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. 1 The evidence will show that, when Vanessa disclosed,

2 the defendant was, essentially, out of her life. It had been

3 five years since Mom and the defendant had broken up. This

4 isnt a case of I dont like my new stepdad or my moms new

5 boyfriend so Im gonna cry that -- claim that he sexually

6 assaulted me. Thats not the case.

7 The evidence will show that the defendant sodomized

8 Vanessa from the time that she was five till nine—years-old,

9 and that Vanessa has nothing to gain in this case except for

10 justice.

11 And so, I believe, after youve heard all the

12 testimony and evidence in this case, youll reach the only just

13 verdict. And at the end of this trial, I will ask that you
14 find the defendant guilty of criminal sexual conduct in the

15 first degree. Thank you.

16 THE COURT: Thank you, Ms. Van Langevelde.

17 Mr. Pawluk, do you choose to make an opening

18 statement at this time?

19 MR. PAWLUK: Yes, I do.

20 Hi, everyone. Hello. Good morning.

21 Opening statements, I got to tell ya, theyre --

22 theyre a lot better than jury selection, voir dire, questions

23 because this is actually our first opportunity to be able to

24 tell you, I guess in general brush strokes, certain facts of

25 what we anticipate to come out during trial, and be able to
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. 1 maybe highlight some of the important facts that we expect to

2 come out in trial, so that, when youre listening to everyones

3 testimony, you can pinpoint certain what we think are important

4 facts, and then weigh that to however youd like to do that.

5 I can tell you that this is a —- this is a very

6 difficult case. And the reason its a very, very difficult

7 case is because, as I said in voir dire, theres no evidence.

8 What we will have is strictly the testimony of Vanessa Gomez

9 and her explanation, supposedly, of what happened.

10 Now, whats going to occur is that shes going to

11 explain that some four years after the last act that she claims

12 is when she tells a friend, because a friend of hers and her

13 had a discussion. The friend says, hey, this -- this is what

14 happenedto me; oh, this is what happened to me, too. And

15 thats all we really know about that immediate, first time

16 disclosure. Well, the next think you know, eventually --

17 shell testify, eventually she ends up telling Mom. And then

18 from Mom, the dominos fall. And thats why were here today.

19 Now, youll find youre gonna hear right away -- and

20 theres not gonna -- theres not gonna be any question with the

21 experts orthe testimony that this event was traumatic. And

22 youre also gonna learn real quick that its a very, very

23 painful experience.

24 Now, through the course of this case, youre gonna

25 hear testimony —— and, again, Im focusing on VanessaGomez
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. 1 because thats all we really know, whats coming out of her

2 mouth or whats not coming out of her mouth. Shes going to

3 explain to you that the first time that this happened was when

4 she was five—years—old and it was -- it was at the Stonegate

5 trailer park location, where they lived. Shes going to

6 explain to you that she was sleeping or laying on the couch in

7 the living room at five—years-old. Shes gonna explain to you

8 that my client had called her over to him, pulled his pants

9 down, stuck his penis in her butt, going back and forth, back

10 and forth, back and forth. At some point, it ended. And not

11 sure what happened after that. The same thing happened at the

12 Courtland residence. Comes into her room, shell explain,

13 pulls her pants down, sticks his penis in her butt, and goes
14 back and forth, back and forth. Theres a couple times at

15 Courtland. There was another time at Kensington Meadows.

16 But, rewinding here, back to when shes five-years-

17 old, the first incident, she will tell you that, at five-years-

18 old, she didnt cry. She will tell you that, at five-years-

19 old, she didnt scream. Now, again, shell testify that this

20 was anal intercourse, penile/anal intercourse on a five-year—

21 old girl, and she will testify she didnt cry, didnt scream,

22 never told my client to stop or said it hurt, nothing. As a

23 matter of fact, all the alleged times that this supposedly

. 24 happened, she will tell you the same thing, I didnt cry,25 didnt tell him to stop, that it hurt really bad, but I didnt
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. 1 scream, didnt cry at any of the times that this all happened.

2 And youre gonna find out at the time that this first

3 happened when she was five-years-old -- and that, for purposes

4 of age, it was —— youll hear the testimony, I believe its

5 five, seven, eight, the age -- the age times. But the first

6 time it happened at age five and when -- whenever this incident

7 happened and it ended, shes gonna testify that she didnt run

8 to her mom. Shes gonna testify -- well, she might say I

9 didnt know who was at home, but, after this was over with, a

10 five—year—old girl, shes gonna say shedidnt run to her mom,

11 she didnt run to her sisters with it, or whoever else was

12 living with them at the time.

13 Then, the same thing with the Courtland experience.
14 Puts it in the butt, never cries, never runs to mom, never

15 tells sister, never tries to get her sisters attention, just,

16 sort of, oh, okay.

17 But its going to be -— it is going to be information

18 of certain things that she claims were done, which is also

19 gonna be information and testimony of what she also did during

20 a couple of the occasions. One is the condom occasion on

21 Courtland that the prosecution said shell talk about. And

22 another occasion is when she was at Kensing -- Kensington

23 Meadows. I believe Kensington Meadows, the testimony will

. 24 show, was the last —— the last time, supposedly, this happened.25 But pay attention of what she did, or, for that matter, what
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. 1 she didnt do.

2 And Ill tell you whats also going to be

3 interesting, what youre going to hear, is that, when she was

4 five—years—old, the first time at Stonegate, she will tell you

5 that my client, the next day, the next day, threatened that, if

6 she told anybody, hes -- hes gonna kill her dad. Now, thats

7 a threat that shell explain that she believed in and it made

8 her really scared. And I guess thats the reason that she

9 never told anybody. But youre also gonna find out that this

10 alleged threat, kill your dad, only was said one time, one time

11 only. Shell testify that all the times that this supposedly

12 happened, it was never followed up with any kind of threat. It

13 was never followed up with remember our secret. It was never
14 followed up with dont tell, you know whats gonna happen. One

15 time only, a threat at five—years—old.

16 Now, the other thing youre gonna notice is that,

17 when this threat happened, kill your dad, at five-years-old,

18 thats the Stonegate location. She waswitnessed -- and shell

19 testify to this, that she was witness to a physical fist fight

20 between her natural father, Jeremy Latunksi, and my client.

21 She sawa fight. Shell testify that her dad had scars.

22 Now, Im not sure what -- what she will say about who

23 was there. My understanding is that her mother was also in the

. 24 vicinity of the fight. Its my understanding that her Aunt25 Tina, or a lady by the name of Tina Gonzalez, was there at the
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. 1 fight. And not sure what words, in a man-to-man fight, before

2 the fight started, was exchanged between Father Latunski and my

3 client.

4 Now, she remembers kill my dad. Im going to ask her

5 if she knows —— if she remembers any kind of fighting words

6 being tossed around between the environment of that fist fight.

7 And Ill leave it up to you to determine whether words are

8 exchangedbefore a fight, yelling goes on before a fight, you

9 know, fighting words.

10 In voir dire, I mentioned a couple times that words

11 -— or, excuse me, actions or inactions are stronger than words,

12 becausewhen we have to wind back on a case like this -- now, I

13 —— I had mentioned in voir dire that my client and I, we -- we

14 dont have any responsibility to put anything on the table. We

15 dont have to do anything. We could just sit there for the

16 next several days, whatever, and not do anything, but I dont

17 want to do that. And what Im going to do, through the course

18 of the testimony, Im gonna ask and Im gonna present certain

19 exhibits, causeIm gonna look back at VanessaGomezs life,

20 cause I want to know and I want you to know, becausebehaviors

21 speak louder than words.

22 One exhibit that youre going to see is report cards,

23 report cards of Vanessa Gomez from kindergarten, and if memory

. 24 serves me right, to five—years—old (sic) . And youre gonna see25 and youre gonna be able to read thoseexhibits, and youre
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. 1 going to see that she was average, above average student.

2 Youre gonna see comments that her various teachers put about

3 her in the report cards, that shes cooperative, that shes

4 helpful with other students, it was a pleasure working with

5 Vanessa, wed liked having Vanessa here. Youll see a variety

6 of comments. And, also, categories of her report card that

7 talked about her personality, what kind of person, individual,

8 school girl she was during those years.

9 Now, why? Why that exhibit? Youll look at that

10 exhibit as -- with certain weight and importance is because we

11 have to look at the profile and what is a profile and what

12 isnt a profile of a sexually abused kid. One of the things

13 that we look at is whats the behavior at school. And thats

14 really -- thats really where the experts will be coming in.

15 Dr. Hobbs, Dr. Sharon Hobbs, is a clinical

16 psychologist. Shell be testifying. And shes been a clinical

17 psychologist since (indiscernible). And youre gonna find out

18 from her that, for years, shes conducted psychological

19 evaluations for sexually abused children or, you know, just

20 abused children in general. Theres times that, shell

21 explain, psychological evaluations are done like in divorces,

22 but mostly, yes, shes done psychological evaluations for

23 sexually abused kids. Now, youre gonna find out that she has

. 24 done those for quite some time because CPS, Child Protective25 Services, will refer her these evaluations.
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. 1 Dr. Hobbs is going to testify as to the profile

2 dynamics of an abused kid, what theyre like in school, what

3 theyre -— what theyre like with friends, what theyre like

4 with family members.

5 Gonna also tell you that VanessaGomez will testify

6 that her relationship with her momwas really good. Shes

7 gonna tell you that her relationship with her sisters were

8 really good, and her friends really good. But then, youll

9 come back to my guy, oh, no. Everything is just wrapped around

10 this —- this —— this delayed disclosure.

11 Youre gonna find out, through testimony, that the

12 very —- the very first person, adult, besides Mom, but as far

13 as a police authority, is Officer Shawn Martinez. And youre

14 going to hear what she told her as to what occurred. Now, what

15 that happens is that that then triggers an investigation.

16 Detective Dahlke, sitting in the courtroom here,

17 shes going to testify —- or, expected to testify that she

18 conducted the investigation in this particular case. She took

19 the interview, what we call forensic interview, of —- of

20 Vanessa Gomez. And theres information and statements she

21 makes in there. Youre gonna hear her various variations of

22 what, supposedly, happened, parts and pieces of her testimony

23 of what happened in probate court. And youre gonna hear her

24 variations, parts and pieces, and different variations of what

25 she explained, what she testified at the preliminary
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. 1 examination down in district court, before we were up here in

2 circuit court.

3 Youre gonna hear Dr. Guertin. Dr. Guertin -- and I

4 agree with the prosecution, hes —— hes been around the block

5 for quite some time in sex abuse cases. And hell testify, or

6 I expect him to testify, that Vanessa gave him a very clear,

7 real clear history of what happened, in the butt, in the butt,

8 in the butt. And what youre gonna find out, though, is this.

9 Is that not only no screaming, no crying, no trying to run

10 away, Vanessa will tell you that there was no bleeding. Now,

11 weve got penile/anal intercourse, a grown man with an erect

12 penis inside a five-year-old, seven—year—old, eight-year-olds

13 anus. Theres no bleeding. Youre gonna hear Dr. Guertin say

14 that thats what she told him, too, no bleeding.

15 Youre gonna hear real quick, all of a sudden, there

16 are a lot of missing parts.

17 Jazmeens gonna testify. With Jazmeen, were gonna

18 find out more about how Vanessa was, whats her behavior like

19 with everybody, how did she act around everybody. But, youre

20 also gonna hear from Jazmeenthat shes not really quite sure

21 what, supposedly, happenedin the bed. Shell testify about

22 that, that shes not quite sure.

23 But, the prosecution wants to bring this information

24 to your attention becausetheyve got to find something other

25 than delayeddisclosure, becausewhen Dr. Henry takes the
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. 1 stand, when Dr. Guertin takes the stand, and when Dr. Hobbs

2 takes the stand, theyre gonna say -- and youll hear this.

3 Theyre gonna say yes to this question: Do teen-agers lie?

4 Yes. Across the board.

5 So, if there is a suspicion that a teen-ager provides

6 a false allegation, what do you do? What do you do? If teen-

7 agers lie, what do you -- what do you do, experts, totry to

8 figure out if its —— the allegation is —— is legitimate?

9 And we go back to psychological evaluations. We go

10 back to what was she like in school. We go back to whats her

11 relationship with friends, family, so on and so forth. And

12 youre gonna find out, in this case, there was no psychological

13 evaluation conducted on VanessaGomez. There was no

14 psychological evaluation conducted on Vanessa Gomez. Or, for

15 that matter, Jazmeen.

16 But, were going to try to wind back the clock and

17 say, hey, you know, this is how she was in school, so on and so

18 forth. Why? Becausewere —— you know, okay, we have to look

19 at a profile of an abused child. And whats -- whats the

20 parts of all that? Becausewe dont have physical injury.

21 Dr. Guertin will tell you that this notch, or

22 whatever, even though she had it, its considered normal.

23 Normals normal.

24 Dr. Guertin will tell you on the -- his understanding

S 25 is that -— is that VanessaGomez was in the process of getting
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. 1 or seeing a psychologist. And hell tell you, after the fact,

2 he shouldve said in his report that she must see a

3 psychologist. No bleeding, no crying.

4 And then, through the course of all the times that

5 this supposedly happened, youll also hear this. Mr. Uribe

6 never touched her vagina. Mr. Uribe never kissed her vagina.

7 There was no oral sex. There was no hand to penis between

8 Vanessa or Jazmeen but, you know, Vanessa and my client. He

9 never touched her breasts. He never touched her ass cheeks.

10 He never touched her mouth, never kissed her, never her mouth

11 to his penis, never his penis to her vagina. The only thing is

12 put it in the butt, every time. No other touching to any

13 degree.
14 Another interesting fact youre gonna hear, through

15 the course of all the times that this supposedly happened,

16 Vanessa Gomez never saw my clients penis. Now, not in

17 addition to no touching, no vagina, no touching vagina, no --

18 no oral sex, she never saw his penis all the times it happened.

19 Courtland -- the Courtland incident where the

20 prosecutor said, oh, yeah, he had a condom, shell testify that

21 she didnt see the condom. I expect her -- I anticipate her

22 telling you that, as a five-year—old, six—year-old, seven-year—

23 old, eight—year—old, they dont even know what a condom is.

24 Shell say something —— we expect her testimony to be, well, I

25 heard a snap. Some snapping -- some snapping sound. But with
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. 1 the Courtland, one -- one time at Courtland, this is the -- the

2 -- supposedly when there was a condom. Youre gonna hear that

3 she was somewhere in the home. Shell testify that my client

4 was in his bedroom, Mom -- Mom and his bedroom. And youre

5 gonna hear her testify that my client called her into the

6 bedroom. But, youre also gonna hear testimony that this

7 happened before. Youre gonna hear testimony that she was

8 really .scared, it hurt. And she makes the choice of going into

9 the bedroom. She didnt go to her sisters room. She didnt

10 run out the door, didnt call her mom, or —- or whatever ——

11 whatever options she had. She just went into the bedroom.

12 Kensington Meadows incident, youre gonna hear

13 testimony from her that she had peed her bed. And she was
14 seven or eight at the time. And youre gonna hear testimony

15 that Mom -- she wakes up Mom. Vanessas in the bed with Mom.

16 Momwakes up, cleans her up. Mom takes her back to the bedroom

17 at Kensington Meadows. And youre hear -- gonna hear her

18 testify that, in the morning, she notices Momgetting ready for

19 work. Cathleen Ortez is getting ready for work, leaves.

20 Ernestos -- Mr. Uribe, Ernesto Uribes there. And youre

21 gonna hear testimony from her that she doesnt leave the room.

22 She stays in the bedroom, knowing that Moms gonna be leaving,

23 knowing that Moms gonna be gone. She stays in the bedroom.

24 And this is happening to her, suppose —- well, according to

25 her, several times. And this last incident, Kensington
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. 1 Meadows, she stays in the bedroom. Doesnt leave, doesnt go

2 away, doesnt try to find her sister or stay with her sisters,

3 whatever. She stays there.

4 Courtland, she actually goes into the bedroom, being

5 called in, knowing what possibly could happen, shes scared.

6 Doesnt go away, doesnt run away, doesnt call Mom, doesnt go

7 to sister.

8 Kensington Meadow, she stays in the bedroom knowing

9 that shes gonna be there with Mr. Uribe.

10 And, again, in the course of all -- through the

11 course of all that —- through the course of all that, no

12 crying, never saw his penis, no bleeding, so on and so forth.

13 Profile of an abused child, Dr. Henrys gonna talk
14 about —- hes gonna talk about delayed disclosure happens.

15 Yeah, delayed disclosure happens. Or, shes not gonna --

16 shell testify she didnt want to tell Mombecause she didnt

17 want her dad to get killed. But, youre also gonna hear

18 throughout the course of her testimony that she never tells Mom

19 my butt hurts —- five-years-old. Never tells Mommy butt is

20 sore now.

21 She sees Dr. Luginbill. Dr. Luginbills her

22 pediatrician since day one. Never says anything to Dr.

23 Luginbill. Hey, Doctor. Doctor, my butt hurts all the time or

24 Im sore down there all the time. Goes and sees him for a

25 couple two or three UTI5. And theres nothing in the --
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. 1 theres nothing in the -- in the medical reports that show any

2 kind of abnormal stuff in that area. Maybe because -— you

3 know, hell testify maybe because it was never checked. But,

4 youll see that theres some medical reports that she goes in

5 with Mom becauseshe was crying during the night becauseshe

6 had an earache. Crying with an earache. Now, does it -- you

7 -- you connect the dots. No crying when shes getting anally

8 penetrated by her old man. Extremely painful. But, she cries

9 with an earache.

10 Detective Dahikes gonna tell you -— I anticipate

11 shes gonna tell you what she did during the course of this

12 investigation. And all Ill tell you, with respect to

13 Detective Dahlkes testimony, is what —— Im gonna be asking
14 her what she didnt do.

15 And youre gonna find out from the testimony of

16 Vanessathat she had weekend visitations with her natural

17 father, Father Jeremy Latunksi, every other weekend. I believe

18 Mom will also testify that, if he wanted to see her at his

19 desire, that he could call and go by and pick her up, take her

20 home. And youre gonna find out from Vanessas testimony that

21 she didnt like spending weekends with her dad.

22 Theres going to be, through the course of this trial

23 -- ladies and gentlemen of the jury, through the course of this

24 trial, theres gonna be so much information we dont know.

S 25 Thats why theres -- the prosecutions bringing in Dr. Henry,
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. 1 trying to connect all the dots, but we just dont know, because

2 were still back at only what Vanessa Gomez says. And were

3 back at teen-agers lie. Then, were back at no -- no

4 psychological evaluation. So, were sitting back here with the

5 delayed disclosure, and weve got to make a decision on that.

6 Elizabeth Hall is going to testify. And Elizabeth

7 Hall is my clients girlfriend/fiancé. And shes going to

8 testify about a couple things. Shes gonna testify about —-

9 certain things about behavior of Vanessa Gomez. And shes also

10 gonna testify to you about Jazmeen. And I think that youre

11 gonna find that testimony to be helpful, useful.

12 Course of trial, youre gonna know that the

13 prosecution and I have stipulated to certain exhibits. Weve
14 stipulated to the medical reports that I received from the

15 prosecutors office. Weve stipulated to medical reports that

16 we received from Dr. Luginbills office. Stipulated to the

17 school records that I mentioned. And then, theres some

18 photographs of Vanessa that we stipulated to.

19 So, after the proofs, is when we have a chance to

20 provide closing argument, like the Judge has instructed. And

21 Im confident that, after the fact of the evidence that you

22 hear, the lack of evidence you hear, the questionable testimony

23 and the testimony you hear, certainly Ill be asking that you

. 24 return a verdict of not guilty. Thank you.25 Thanks, Judge.
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. 1 THE COURT: Thank you, Mr. Pawluk.

2 MS. VAN LANGEVELDE: Miss Mortons gonna get my first

3 witness, who is Vanessa Gomez.

4 MR. PAWLUK: Judge, can we mark exhibits while were

5 waiting?

6 THE COURT: Yeah, that would be great.

7 Let me —- lets take a head poil. Would you like to

8 stretch your legs now and get your books, and then come back in

9 before we start the first witness?

10 JURORS: (No verbal response)

11 MS. VAN LANGEVELDE: I think theres some nodding

12 heads.

13 THE COURT: Pardon?
14 MS. VAN LANGEVELDE: I think there are some nodding

15 heads.

16 THE COURT: Right, thats what Im thinkin. Why

17 dont we just take a quick break, let you stretch your legs.

18 believe that your jury books, your notepads, pens -- and then

19 well come back in and start with the first witness.

20 Oh, yeah, wait for Miss Ykimoff. And, of course,

21 watch the step.

22 (At 9:37 a.m., jury exits courtroom)

23 THE COURT: Okay, I dont know who all the people are

24 in the galley. Does anybody know who all those individuals

25 are?
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. 1 MS. VAN LANGEVELDE: Some of them are family members

2 of Vanessa, but theyre not testifying. I looked. And some of

3 them are victim advocates, like Heather Boyer (phonetic) and --

4 Siren, and Grandma of -— of Vanessa.

5 THE COURT: I just want to make sure. And are the

6 people over on this side friends of your clients, Mr. Pawluk?

7 MR. PAWLUK: I dont. I --

8 THE DEFENDANT: Family members.

9 THE COURT: Family members. I just want to make sure

10 that anybody in the galley understands what sequestration

11 means. That is, that they cannot go back and report to the

12 people on each of their respective —-

13 MS. VAN LANGEVELDE: Urn-hum.

14 THE COURT: -- sides whats been happening in the

15 courtroom, what the openings are, what the witnesses are doing.

16 I was going to make that statement ——

17 MS. VAN LANGEVELDE: I will.

18 THE COURT: -- but they bolted as soon as the jury

19 got up.

20 MS. VAN LANGEVELDE: I will go tell my people that

21 right now.

22 THE COURT: Will you do that? Thank you.

23 Do you need me, Bryan, or no?

24 BRYAN: No, not right now.

S 25 THE COURT: Okay.
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. 1 BRYAN: I —— you know, later I will need to be able

2 to get in there, when we bring in with the --

3 THE COURT: Yeah.

4 BRYAN: -- with the dog.

5 THE COURT: Yeah, yeah.

6 (At 9:39 a.m., off the record)

7 (At 9:47 a.m., back on the record)

8 THE COURT: We are back on the record in People

9 versus Uribe.

10 Do we have all the exhibits marked?

11 MR. PAWLUK: Yes.

12 MS. VAN LANGEVELDE: Well, theres --

5 13 MS. MORTON: Yeah, theres a -- an issue.
14 MR. PAWLUK: Well, photographs -- Adrianne,

15 photographs.

16 MS. VAN LANGEVELDE: Oh, I have them. I have those

17 that Im using marked.

18 THE COURT: Whats --

19 MR. PAWLUK: I got -- I got the ones marked up here

20 for the evidence.

21 THE COURT: Whats Exhibit 1, please?

22 MS. VAN LANGEVELDE: A photograph of Vanessa from

23 2005.

24 (At 9:47 a.m., PX#1 identified)

5 25 THE COURT: Photograph. 2005?
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S
i MS. VAN LANGEVELDE: Yes.

2 THE COURT: All right. And whats Number 2?

3 MS. VAN LANGEVELDE: A photograph from 2006. Oops.

4 (At 9:47 a.m., PX#2 identified)

5 THE COURT: Okay. Three?

6 MS. VAN LANGEVELDE: A photograph from 2006-2007

7 school year.

8 (At 9:48 a.m., PX#3 identified)

9 THE COURT: Okay.

10 MS. VAN LANGEVELDE: And then, four is photograph

11 from 2007—2008 school year.

12 (At 9:48 a.m., PX#4 identified)

13 THE COURT: All right. Whats Exhibit 5?

14 MS. VAN LANGEVELDE: I havent marked that, but it

15 will be -- it will be a report card for 2004—2005 of Vanessa.

16 (At 9:48 a.m., PX#5 identified)

17 THE COURT: Okay. Are we gonna be using any of these

18 exhibits with this —— the first witness?

19 MS. VAN LANGEVELDE: I wasnt planning on it.

20 MR. PAWLUK: I am.

21 THE COURT: All right. Then, why dont we go ahead

22 and —— again, lets get the jury back in.

23 MS. VAN LANGEVELDE: Okay.

24 THE COURT: I just thought we had it already marked.

25 MS. MORTON: There is a problem --
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S
i MR. PAWLUK: Judge --

2 MS. MORTON: -- with the medical records. And Im --

3 Mr. Pawluk said he is going to go into these with the victim,

4 so.

5 MR. PAWLUK: Judge -- Judge, before we get into that,

6 do you want to know what my exhibits are marked as?

7 THE COURT: Yeah. I just want to keep it -- Im

8 trying —- I want em in order. So, all right, I just -- if

9 were gonna —- are you gonna use the medical records to cross—

10 examine the first witness, Mr. Pawluk?

ii MR. PAWLUK: Yes.

12 THE COURT: Okay, what is the issue? Go ahead.

13 MS. MORTON: Your Honor, there is a notation in an

14 encounter date from August 23rd, 2013, which I would note is

15 about five years outside of the time frame of any of this

16 happening, anyway. And it indicates on the -- and Im actually

17 looking for the statute. Im really sorry. But, it indicates

18 that she hashad oral sex, no intercourse. And that, I

19 believe, is covered by Rape Shield. There are three exceptions

20 in Rape Shield. Im trying to find the statute right now, but

21 I think that the Courts familiar with it. It doesnt fall

22 under any of those three. One would be the presence of injury,

23 the source of semen. And I believe the other one is —-

24 THE COURT: I believe I may have a case right here

25 that has it. Hang on. Where is that case?

56th Circuit Court
Charlotte, Michigan

49

Jury Trial 3/27/17 436a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i MS. MORTON: Surprisingly, in our courtroom manual,

2 it has —— oh, its 755(1) (a) (j) I got it.

3 THE COURT: Okay, wait. Hang on. Hang on. All

4 right, the Court has -- were on the record about -- regarding

5 the Rape Shield. Its 750.520J, known as the Rape Shield

6 Statute, that says:

7 Evidence of specific instances of a victims sexual

8 conduct, opinion evidence regarding the conduct, or

9 reputation evidence shall not be admitted under section

10 520(b) to 520(g) unless and only to the extent the judge

ii finds the following proposed evidenceis material to a

12 fact at issue in the case and it is —- and its

13 inflammatory or prejudicial does not outweigh the

14 probative value:

15 (a) Evidence of the victims past sexual conduct with

16 the actor.

17 That is not applicable.

18 (b) Evidence of specific instances of sexual

19 activity showing the source or origin of semen, pregnancy,

20 or disease.

21 That doesnot apply.

22 So, how do you -- if that is your intent to have that

23 introduced, Mr. Pawluk, Ms. Morton appears to be accurate that,

24 under the Rape Shield, theres only two exceptions that allow

25 it to come in, and neither of those two exceptions fit in this
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S
i particular case.

2 MR. PAWLUK: Well, Judge, the issue —- the issue is,

3 is that we can -- we can black out the pro -- those provisions

4 from the report.

5 THE COURT: Okay.

6 MR. PAWLUK: There is -- there is a statement that

7 she makes to, I want to say Dr. Guertins office, that she saw

8 -- she -- she makes a statement she was molested and saw Dr.

9 Guertin for this —-

10 THE COURT: Okay.

ii MR. PAWLUK: -- dash, no intercourse, period.

12 Thats the portion I want to get in. I dont care about the

13 balance of this report.

14 THE COURT: Okay.

15 MR. PAWLUK: Thats the -- thats the poignant

16 portion I want to get in.

17 THE COURT: Now, certainly, if the —— if the victim

18 made a statement saying -- to a doctor saying she had not had

19 intercourse, thats not protected by the Rape Shield Statute.

20 MS. MORTON: Thats —- thats not what I asked to

21 redact. I was -— I was asking to redact the -—

22 THE COURT: Sure.

23 MS. MORTON: -- had had oral sex, no intercourse.

24 The second sentence where she says she was molested and saw Dr.

25 Guertin for this, no intercourse, thats fine.
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1 THE COURT: Okay.

2 MS. MORTON: Its the first sentence and the --

3 THE COURT: Are you okay with that, Mr. Pawluk?

4 MR. PAWLUK: Yes, Judge. Thats the only portion I

5 want to bring in --

6 THE COURT: Okay.

7 MR. PAWLUK: —- in the report is that she tells Dr.

8 Guertin no intercourse.

9 THE COURT: Okay, excellent. Im so glad that we

10 were able —— so, were gonna redact that portion --

ii MS. MORTON: That might be --

12 THE COURT: -- that -- that references that the

13 victim reported that she had had oral sex.

14 MR. PAWLUK: I had it, and now I dont. I had it,

15 and I lost it.

16 MS. MORTON: I think, actually, we need a Sharpie and

17 then a photocopy.

18 THE COURT: Did you say that you found what I have to

19 read? Oh, its up here? Oh, good. Good, good, good. While

20 theyre doing that ——

21 MR. PAWLUK: Just this one --

22 MS. MORTON: So, Im -- Im gonna black out has

23 through the period, there.

24 MR. PAWLUK: Has had no -- has had oral, no

25 intercourse.

56th Circuit Court
Charlotte, Michigan

52

Jury Trial 3/27/17 439a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i MS. MORTON: Right, thats all Im blacking out.

2 MR. PAWLUK: Oh, thats fine. Do you want to --

3 MS. MORTON: Is there any way we can get a photocopy

4 of that? Because otherwise (inaudible) ——

5 LAW/JURY CLERK: Two?

6 MS. MORTON: No, just one.

7 LAW/JURY CLERK: Okay.

8 THE COURT: All right, so while were waiting for

9 that, on the record, it appears that Mr. Pawluk had the

10 articles with him. Im referencing in the transcript -- this

ii is Mr. Pawluk talking at transcript, page 75. Theres a

12 scholar -— scholarly article by, actually, three authors that I

13 have here: T. Gotting, Trembly (phonetic), and Becket. All

14 referencing or surrounding the issue today of displacement with

15 sexual allegations.

16 Are we talking about something other than that?

17 MS. VAN LANGEVELDE: No, thats what I was talking

18 about.

19 THE COURT: So, youre saying that you couldnt find

20 anything by T. Gotting, Trembly, or Becket?

21 MS. VAN LANGEVELDE: I Googled it, and there was

22 nothing that came up under those, with those citations, so.

23 And -- and I dont have a name, so I dont -- I dont know what

24 article he was talking about. Theres —— theres different

25 articles by different people, but nothing like -— with those
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S
I allegations. I -— I couldnt find what hes talking about,

Judge.

3 THE COURT: Well, lets just stay on the medical

4 records right now.

5 MS. VAN LANGEVELDE: Sure.

6 THE COURT: I was trying to multitask. Yeah. Yeah,

7 tell him to be here by like five to 12. So, that if he —-

8 All right, so the medical records are gonna be marked

9 as what number? We can fill in the rest later.

10 MR. PAWLUK: Judge, Ive got Defendants Exhibit,

ii which is her school records, kindergarten through --

12 MS. VAN LANGEVELDE: Oh, Ive already marked those.

5 13 I marked them individually. Peoples 6, 7, 8, 9, 10 and 11.

14 THE COURT: Are the school records.

15 MS. VAN LANGEVELDE: Yes.

16 (At 9:56 a.m., PX#6, PX#7, PX#8, PX#9 and PX#10

17 identified)

18 MR. PAWLUK: Well, it goes from ——

19 THE COURT: Report cards starting in 2004-2005 school

20 year is Number 5?

21 MS. VAN LANGEVELDE: Thats Number 6, yeah.

22 THE COURT: No, you told me it was 5.

23 MS. VAN LANGEVELDE: Oh, Im sorry.

24 THE COURT: You told me the report card for the 2004-

5 25 2005 school year was Number 5.
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S i MS. VAN LANGEVELDE: I messed up in the numbering.

2 But, yes, it will be 5. Sorry, Judge.

3 THE COURT: Okay, photograph -- or, photographs are

4 1, 2, 3 and 4; is that correct?

5 MS. VAN LANGEVELDE: Yes.

6 THE COURT: All right.

7 MS. VAN LANGEVELDE: So, then --

8 THE COURT: Then, we go 5, 6 --

9 MS. VAN LANGEVELDE: Five, yup.

10 THE COURT: —— 7, 8, 9, 10?

11 MS. VAN LANGEVELDE: Yes, maam.

12 THE COURT: And whats gonna be 11, then?

5 13 MR. PAWLUK: Ive got --

14 MS. VAN LANGEVELDE: I dont have an 11 yet.

15 MR. PAWLUK: Do you want -- do you want to mark these

16 as 11?

17 MS. VAN LANGEVELDE: We can do that, yeah.

18 MR. PAWLUK: So, 11, Judge, will be the medical

19 reports received from Dr. Luginbills office.

20 (At 9:57 a.m., PX#11 identified)

21 THE COURT: Okay.

22 MR. PAWLUK: Twelve will be medical reports received

23 from the prosecutors office.

24 THE COURT: From who?

5 25 MR. PAWLUK: The prosecutors office.

56th Circuit Court
Charlotte, Michigan

55

Jury Trial 3/27/17 442a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S i MS. VAN LANGEVELDE: Well, I think its actually from

2 Sparrow.

3 THE COURT: Yeah.

4 MR. PAWLUK: No, its blend. Its -- its Luginbill.

5 MS. VAN LANGEVELDE: Right, but Luginbills

6 associated with Sparrow. So, its part Luginbill, part —— part

7 Sparrow.

8 MR. PAWLUK: Lets identify it as medical reports

9 from Sparrow.

10 (At 9:58 a.m., PX#12 identified)

ii THE COURT: Okay. Okay, thats 12. Anything else we

i2 have to mark to bring the jury back in for this next witness?

5 13 MS. VAN LANGEVELDE: I dont think so, Judge.

14 MR. PAWLUK: No, Judge, were ready.

15 THE COURT: Okay. Were gonna bring the jury in.

16 MS. VAN LANGEVELDE: I had this one right the first

17 time. Im sorry.

i8 THE COURT: Thats okay. Thats okay. Dont --

i9 dont worry about that. Well get it all straight and --

20 (At 10:00 a.m., jury enters courtroom)

21 THE COURT: Go ahead and sit down. Ladies and

22 gentlemen, please be seated. Okay.

23 All right, Ms. Van Langevelde, would you please call

24 your first witness?

25 MS. VAN LANGEVELDE: Yes, my first witness is Vanessa
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1 Gomez, Your Honor.

S 2 THE COURT: Please come right up here. Raise your

3 right hand. Do you swear to tell the truth, the whole truth,

4 and nothing but the truth, so help you God?

5 MS. GOMEZ: I do. Sorry.

6 THE COURT: Please have a seat. Could you please

7 state your full name for the record?

8 THE WITNESS: Vanessa Gomez, G-o—m-e-z.

9 THE COURT: Thank you very much.

10 Go ahead, Ms. Van Langevelde.

ii VANESSAGOMEZ

12 at 10:01 a.m., sworn as a witness, testified as follows:

5 13 DIRECT EXAMINATION

14 BY MS. VAN LANGEVELDE:

i5 Q Hi. Good morning. Is it okay if I call you Vanessa?

16 A Yes.

17 Q Okay. Vanessa, can you please tell us when your birthday is?

18 A January 8th, 1999.

19 Q And who is your mom?

20 A Cathleen Ortez.

21 Q And do you know the defendant, Ernesto Uribe?

22 A Yes.

23 Q Can you point him out and describe what hes wearing for us

24 this morning?

25 A Hes over there, and hes wearing a blue striped shirt.
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S
i MS. VAN LANGEVELDE: Let the record reflect the

2 witness has identified the defendant, Your Honor.

3 THE COURT: The record will so reflect.

4 BY MS. VAN LANGEVELDE:

5 Q Vanessa, how do you know the defendant?

6 A He is my moms ex-boyfriend.

7 Q And did the defendant ever live with you growing up?

8 A Yes.

9 Q Can you tell me when you rememberwhen he lived with you?

iO A He lived with us in Stonegate, apartmentscalled Huntley Villa,

ii and a house over on Courtland Boulevard -- or, Courtland Drive,

i2 sorry.

5 13 Q Anywhere else?

14 A And lot six in Kensington Meadows.

15 Q Do you have any siblings who the defendant is the father of?

16 A Yes, I have two.

17 Q What are their names?

18 A Jazmeenand Myleesa.

i9 Q Are they both younger than you?

20 A Yes.

21 Q Do you have any older siblings?

22 A Yes, I do.

23 Q Can you tell me who that is?

24 A Thats Ana Aleesia. She is 21.

25 Q She was Gomez; right?
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S
i A Well, yes. Now, shes Gates.

2 Q Shes —— okay, shes married now. So, the —— where was your

3 first home where you lived with the defendant?

4 A Stonegate.

SQ What--

6 A Thats Eaton Rapids Road.

7 Q Okay. And what is Stonegate?

8 A Its a trailer park.

9 Q And when you lived in Stonegate, what kind of house did you

iO live in?

11 A It was just a trailer.

i2 Q At some point -- well, lets see. Do you know what -- how old

5 13 you were, approximately, when Jazmeen was born?

14 A I was five?

iS Q How many -- well, when did --

16 A No, when she was born, I was --

i7 Q Yeah.

18 A I had to be three.

19 Q Okay. And you guys are about three years apart --

20 A Yeah.

21 Q —— is that right? Okay. Can you tell me -— tell us why youre

22 here today?

23 A I have been sexually abused by Ernesto.

24 Q Do you remember the first time the defendant sexually abused

25 you?
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i A Yes, I do.

2 Q Where did —— where was the first time when the defendant

3 sexually abused you?

4 A It was at Stonegate, in -— in the trailer park.

5 Q Do you know what time of day it was?

6 A It was night.

7 Q It was nighttime. How do you know that?

8 A Because it was —— everybody was -— had to be asleep. It was

9 dark.

10 Q Okay. Where were -- what were you doing beforehand?

ii A I was laying on the couch.

12 Q And where? Wheres your couch in the --

5 13 A In the living room.

14 Q Do you know what the defendant was doing?

15 A He was on the computer in the kitchen.

16 Q Can you describe for us like the —— the layout, kind of, of -—

i7 of the trailer?

18 A The -— theres -- the living room is on the op -- theres a

19 wall in between the kitchen and the living room, and it had

20 like little -- I dont know how to explain it —— like cuts

21 through it, so you could see through, into the living room.

22 Q Okay. What were those kinda cuts made out of?

23 A Wood.

24 Q So, you could see into the living room from the kitchen?

25 A Yeah.
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. 1 Q What was he doing in the kitchen?

2 A He was on the computer.

3 Q Was he standing, sitting, something else?

4 A He was sitting.

5 Q Okay. What -- what happened after -- well, what -- when the

6 defendant was on the computer?

7 A He called me over to him. And I went to him, because I --

8 usually I just listened cause I always was in trouble for some

9 reason. I dont know. And then he turned me around, bent me

10 over a chair. It was white with floral like seating, and the

ii bar was curved in. And he pulled down my pants and put his

12 penis in my butt.

5 13 Q When you say he bent you over a -- a chair, describe where your

14 tummy was.

iS A It was on the seat, on the floral seat.

i6 Q Okay. And where was your butt?

17 A Like over, like,~ I dont know, bent over.

18 Q Okay. Was the defendant sitting, standing or something else?

19 A I dont remember.

20 Q When you said he put his penis in your butt, what were you

21 looking at when that happened?

22 A The wall.

23 Q Do you remember what color the wall was?

24 A It was brown, wooden kind of.

25 Q Okay. When -- how did you know it was his penis that went into
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S
i your butt?

2 A Cause its round, more round than a finger.

3 Q Okay. When you say your butt, what part of your body -- what

4 -- what -- what does that part of your body do?

5 A It helps me go to the bathroom.

6 Q Okay. And what -- what type of thing comes out?

7 A Poop.

8 Q Did it hurt when his penis went into your butt?

9 A Yes.

10 Q Did you cry?

ii A I dont remember.

12 Q How -- what was the defendant doing as he was putting his penis

5 13 in your butt?

14 A Going back and forth.

15 Q Do you know if he put anything on you or on him?

i6 A I dont remember.

17 Q Did you see his penis?

18 A No.

19 Q You -- what -- and you said you were looking at the wall?

20 A Yeah.

21 Q At some point, did he stop?

22 A Yes.

23 Q What did your do when he stopped?

24 A I went to the bathroom, I believe.

5 25 Q Okay. Do you know where your momwas?
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S
i A No, Idonot.

2 Q Do you know where your sister, Ana, was?

3 A No. I dont remember where anybody was.

4 Q Okay. Did the defendant ever say anything to you about what

5 happened?

6 A Afterwards, we were making tacos, and he told me not to tell.

7 Q Wait. Was that the same night or --

8 A That was the night after.

9 Q Okay, so the next -- the next night?

10 A Yeah. He never said anything to me the night before.

ii Q Okay. So, the next night you guys are making tacos.

12 A Um-hum.

13 Q Where -- what room in the house were you?

14 A The kitchen.

iS Q Okay. What did he say to you?

16 A He told me not to tell anybody. He gave me a quarter and told

17 me if I told, he would kill my father.

18 Q How did that make you feel?

19 A That made me scared because I love mydad, but now, were not

20 on talking terms, so.

21 Q Well, tell me -— tell me, was there something that happened

22 between the defendant and your dad prior to being sexually

23 abused?

24 A Not because of that, but because he put hot sauce in my mouth

25 for saying a bad word, and they got into a fight.
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S
i Q Okay. Was that before you were sexually abused?

2 A I dont remember.

3 Q Okay. Do you remember there being a fight --

4 A Yeah.

5 Q -- between your and -- and the defendant?

6 A Yes.

7 Q And you -- you dont -- what do you remember your dad looking

8 like after that fight with your dad?

9 A He had a -- his nose looked broken but it wasnt. His earrings

iO were ripped out.

ii Q Did you believe that the defendant would kill your dad if you

i2 told somebody?

5 i3 A Yes.

14 Q Why did you believe that?

15 A Because I, personally, think that he is a scary person, and I

16 just dont feel safe.

17 Q Where did you live after you lived at Stone —— Stonegate

18 trailer park?

19 A Huntley Villa.

20 Q And do you know what county that is?

21 A Ingham.

22 Q Ingham County, okay. So, were not gonna talk about Ingham

23 County.

24 A Um-hum.

25 Q Where was the next place that you lived?
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i A Courtland.

2 Q And that was a --

3 A A house.

4 Q What kind of -- it was a house? And that was on Courtland

5 Drive ——

6 A Yes.

7 Q -— is that right? Do you know what county that was in?

8 A Thats Eaton.

9 Q Eaton County, okay. Did the defendant sexually abuse you while

10 you were living at the Courtland Drive house?

ii A Yes.

i2 Q Tell me about a time that you remember himsexually abusing you

13 at the Courtland Drive house.

14 A I was in bed sleeping, and he got into bed with me.

iS Q Okay. Tell me —- first, tell me what the house, in general -—

16 lets talk about the Courtland house.

i7 A Um-hum.

18 Q Whatd the house look like? What type of house was it?

19 A It had three floors. It had a basement. Thats where my

20 oldest sisters was —— slept. And then, the middle floor had

21 the living room and the kitchen and then the half bathroom.

22 And then, the upstairs had three bedrooms and a big bathroom.

23 Q Whose bedrooms were upstairs?

24 A Mine, my moms, and I dont remember who else. I dont know if

5 25 Ana had two rooms or --
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i Q Okay. Was Jaz -- Jazmeenwas born at that point; right?

2 A Yes, Jazmeen was. Jazmeen and I shared a room.

3 Q And that was in the Courtland house?

4 A Yes.

5 Q And when you say your moms room, did -- did your mom share

6 that room with somebody?

7 A With Ernesto.

8 Q So, this first time, it happened in your bedroom; is that

9 right?

10 A Yeah.

11 Q You said you were sleeping?

i2 A Yes, I was in bed.

i3 Q Was this morning, af -- nighttime? What time of day was it?

i4 A Morning.

15 Q How do you know it was morning?

16 A Cause we dont have blinds, and it was just bright outside.

i7 Q Okay. So, you -- so, what could you see?

i8 A I could like just bright —- brightness, blue.

19 Q Okay. What type of bed did you have?

20 A I had a twin size bed.

21 Q When this happened-- when this incident happened in your

22 bedroom, would —— do you know if Jazmeen was in there?

23 A No, I dont believe she was.

24 Q Can you tell us what happenedin your room?

5 25 A I was sleeping. He got into bed with me. And he -- on the
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. 1 other side of me. He was —— his back was facing the wall and

2 my face was facing towards the door. And he pulled down my

3 pants. He put a condom on and put his penis in my butt.

4 Q How -- how did you know it was a condom?

5 A Cause it was snapping.

6 Q Did -- you heard a noise.

7 A It sounded like plastic just snapping.

8 Q You heard a noise?

9 A Yes.

iO Q Did you ask him what that noise was?

11 A Yes, I did.

12 Q What did he tell --

5 13 A I said, Whats that? And he told me, Dont worry about it.

14 Q Did he tell you what it was.

15 A No.

16 Q What did he say? Im sorry.

17 A He said, Dont worry about it.

18 Q Did -— this time, did it feel different?

19 A Yeah.

20 Q Tell us how it felt different.

21 A It felt more smooth than any other time.

22 Q Did -- did he say anything else to you?

23 A Nope.

24 Q Did -- did you cry?

25 A I dont remember.
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i Q What -- what were you looking at when he --

2 A I was looking at the wall.

3 Q And tell me how were -- how were you positioned this time.

4 A I was on my left side, facing towards the door.

5 Q Okay. And what -- how was he positioned?

6 A He was, as well, on his left side, facing towards the door.

7 Q Okay. How did —- okay, was he standing, sitting, laying,

8 something else? Describe what ——

9 A He was laying down.

10 Q Was he laying next to you or --

11 A Yes. Well, behind me.

i2 Q Behind you. Did you say anything to him?

5 i3 A Not that I remember.

14 Q Other than what was that?

15 A Yeah.

16 Q Do you know where your mom was?

17 A I dont remember.

18 Q What was going through your mind when this was happening?

i9 A I dont remember. I just -- I -- this is wrong.

20 Q Do you know where your sister, Jazmeen, was?

21 A Nope.

22 Q Do you know where Ana was?

23 A Nope.

24 Q At some point, he -- did he stop that morning?

5 25 A Yeah.
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i Q What happened when he stopped?

2 A He just got out of my bed and walked out of the room and shut

3 my door.

4 Q Was there another time on Courtland Drive that the defendant

5 sexually abused you that you remember?

6 A Yes.

7 Q Where did that take place?

8 A In my mothers room.

9 Q Was that the same room that the defendant shared with your

10 mother?

ii A Yes.

12 Q Can you tell us what you were doing beforehand?

5 i3 A I was in my room playing with toys.

14 Q And what happened then?

15 A He called me into the room, and he shut the door, and then he

16 bent me over my mothers bed, pulled down my pants, and put his

17 penis in my butt.

i8 Q What time of day was it; do you know?

19 A I dont remember.

20 Q Do you remember -- well, let me ask you this. Your room didnt

21 have any shades or blinds?

22 A Yes.

23 Q Did your moms?

24 A Yes, it had dark red blinds.

S 25 Q Were the blinds open or shut?
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i A They were shut.

2 Q Do you know where your mom was?

3 A Nope, I do not.

4 Q Now, you said he bent you over the bed; is that correct?

5 A Yes.

6 Q Can you describe for us how you were bent over the bed? Like

7 where was your tummy?

8 A My -- my stomach was on the bed, and my feet were hanging off

9 the bed.

10 Q Where was your face?

ii A On the mattress, on the comforters.

12 Q What color was the comforter?

5 13 A It was like a burgundy floral.

14 Q What were you looking when he put his penis in your butt?

15 A My head was down.

16 Q So, you werent able to look at anything?

17 A Huh-uh.

18 Q Was this time, in your mom and Ernestos room, a little bit

19 different?

20 A Yes.

21 Q Tell us how it was different.

22 A Afterwards, he was wiping me down, and it felt like there was

23 something slimy on me.

24 Q Where was that slimy on you?

25 A On my butt.
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i Q On your butt. When you mean (sic) your butt, what do you mean?

2 Like --

3 A Like--

4 Q --- not where -- when it --

5 A Like on it.

6 Q Where the poop -- where the poop comes out?

7 A No.

8 Q Okay, what part of your butt?

9 A Like -— like the outside of it.

10 Q What do you do with that part of your body if youre --

11 A Sitting.

12 Q So, what —- would that be like your cheek, butt cheeks?

5 13 A Yes.

14 Q Okay. So, there was something slimy on your butt cheeks?

iS A Yes.

i6 Q What did he wipe you down with?

i7 A I dont remember. I dont know if it was a shirt or a towel.

i8 Q Rememberwhat color it was?

19 A White.

20 Q Did it hurt when he -- when he put his penis in your butt?

21 A Yes.

22 Q Do you know if you cried?

23 A I dont know.

24 Q Again, how did you know it was his penis?

25 A Because I know the difference between a —— between a finger and
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i something thats bigger than a finger.

2 Q Okay. Bigger than a finger?

3 A Yeah.

4 Q And was that true for the other times —-

5 A Yes.

6 Q -- in your bedroom?

7 A Yes.

8 Q In your -- when this happened, what were you thinking; do you

9 know?

iO A I dont remember.

11 Q Now, you said you didnt know where your mom was; is that

i2 right?

5 13 A Yes.

i4 Q Okay. Do you know where your older sister, Ana, was?

15 A I dont remember.

i6 Q Okay. How about Jazmeen?

17 A I dont know.

18 Q Do you know if Myleesa was born yet?

19 A I think my mother was in the hospital with her cause --

20 Q Oh--

21 A —— it was in 07.

22 Q -— okay. At some point, did the defendant stop?

23 A Yes.

24 Q Do you know what hap -- or, what happened when he stopped?

25 A I just walked away.
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i Q What did you do?

2 A Pulled up my pants and went out of the room.

3 Q Whered you go; do you know?

4 A I dont remember.

S Q Did you ever say anything to the defendant afterwards?

6 A I dont remember.

7 Q Did he say anything to you?

8 A I dont remember.

9 Q Was there another place where the defendant sexually abused

10 you?

11 A In Kensington Meadows.

12 Q And what -- what was that? What is that?

5 i3 A Its a margarine (sic) home, kind of.

i4 Q Modular home?

iS A Like a —— yeah, its what they call em.

16 Q Who all lived with you in Kensington Meadows?

17 A It was me, Ernesto, Jazmeen, Myleesa, Ana, and my mother.

18 Q So, you and your four sisters?

19 A Three.

20 Q Or, three sisters and yourself.

21 A Yes.

22 Q Okay. So, Myleesa was born --

23 A Yes.

24 Q -- about when you moved into Kensington Meadows?

25 A Right after she was born we moved in there, in September.
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i Q Okay. Well, when is Myleesas birthday?

2 A January 7th, 2007.

3 Q What kind of house -- can you just describe, briefly, what the

4 house on Kensington Meadows would look like?

5 A In the very -- in the very front of the house, theres a

6 bedroom. And that was Anas and Jazmeens bedroom. And then,

7 right after that is the back room, like a half -- its like a

8 full bath but its a half, kind of, one and—a—half bath. And

9 then, after that, theres a walkway. You walk down there.

iO Theres a living room, and then theres a bar in the middle,

ii and then theres the kitchen, then theres a long hallway, and

12 it -- my bedroom, the back -- the bigger, master bathroom, and

5 13 then my mom and Ernestos room.

14 Q So, you got your own room at Kensington Road.

15 A Yes.

16 Q Did -- was this a one-story house or a two-story?

i7 A It was a one—story house.

18 Q One-story house, okay. Cause the Courtland Drive was a --

19 A Three-story house.

20 Q -— three —— three-story house.

21 A Yeah.

22 Q Kensington Meadows was a one-story house.

23 A Yes.

S 24 Q Okay. What room in your house was it that you -- that the25 defendant sexually abused you in, that you remember, this last
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1 time?

2 A My da -- my mom and Ernestos.

3 Q What time of day was it?

4 A Morning.

5 Q How do you know it was morning?

6 A My momwas getting ready for work, and I woke up cause I had

7 peed the bed.

8 Q Tell us what happened that morning. Just -- just starting from

9 the -- you said you peed the bed.

10 A Yeah. When I peed the bed, I woke up. My momwas getting

ii ready in the bathroom. And she cleaned me up and put me in the

12 bed. And Ernesto was not in the bed, but he was going to the

i3 bathroom. And then, when she left, he got into the bed. And

14 he laid me on my left side cause I was facing the door.

15 Myleesa was sleeping all the way by the wall, and she was just

i6 sleeping. And then, Ernesto pulled down my pants, pulled down

i7 his, and put his penis in my butt again.

18 Q How old was Myleesa? Well, if you can --

19 A She had to be like eight months, nine months.

20 Q Just a baby?

21 A Yeah.

22 Q And so, you could see Myleesa?

23 A I couldnt, but I knew she was in the bed.

24 Q What were you looking at when the defendant put his penis in

5 25 your butt?
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i A The wall where the crib was.

2 Q What color was the wall?

3 A The wall was white.

4 Q Whatd the —— whatd the crib look like?

5 A The crib is a mahoganykind of crib.

6 Q You said he turned you on to your side?

7 A Yes.

8 Q How was he positioned?

9 A He was laying down.

10 Q Laying down next to you?

ii A On his left side.

12 Q And so, then -- then what happened?

5 13 A And then, he pulled down my pants, pulled down his pants, and

i4 put his penis in my butt.

15 Q What would -- was he doing as he put his penis in your butt?

16 A He was moving back and forth.

i7 Q What were you thinking when this was happening?

18 A I dont remember.

19 Q So, I want to make sure. Where were you positioned in the bed?

20 A I was on my left side, facing towards the door.

21 Q Okay. Well, let me ask you this: Where -- I mean, you have --

22 Myleesa, you said, was closest to the wall?

23 A Um-hum.

24 Q Then, where were you?

S 25 A I was on the other side. He was in the middle, between me and
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i Myleesa.

2 Q Okay. So, he was in the middle of the bed, and you were on the

3 other side.

4 A Yes.

S Q And you said you were facing the crib?

6 A Yes.

7 Q Do you know if you heard any noises or anything, Vanessa?

8 A I dont remember.

9 Q How did you know it was his penis?

10 A Because hes done it before, and I remember.

ii Q Did it hurt?

i2 A I dont remember.

5 13 Q You dont re -- its that time you dont remember if it hurt?

14 A Yeah, I dont remember anything of really detail about that

15 time.

16 Q Okay. Do you know where your mom was?

17 A My mom was going to work.

18 Q Do you know where Ana was?

i9 A I dont remember.

20 Q Okay, how about Jazmeen?

21 A I dont remember at all.

22 Q This was the last —- is this the last --

23 A That was the last time.

24 Q Last time that you remember himdoing this?

25 A Yes.
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S
i Q Vanessa, why didnt you tell your mom or your dad or any other

2 trusted adults what was happening when -- when this was going

3 on?

4 A Because I was still afraid that he would kill my father.

5 Q Vanessa, when you say -- okay. When you say you dont remember

6 where they were, is it that you dont remember or you just

7 dont know where like Ana was or --

8 A I dont know where any of them were.

9 Q Okay. So, its not like you forgot. It was ——

10 A Yeah --

11 Q -- you dont know where --

12 A -- I dont know.

5 13 Q -- they were. Okay. Who -- what sort of impact did it have on

14 you, when you were five, when he told you he was gonna kill

iS your dad if you told?

16 A It hurt me because I was really close to my dad at that time.

17 And then, over the years, its just changed.

18 Q But that impacted you when you were little?

i9 A Yes.

20 Q. Who was the very first person that you ever told about this?

21 A Makayla Gibson.

22 Q And that was —— whos Makayla?

23 A She was a friend that I met. The summerthat I told, it was

24 the person I met.

5 25 Q Okay.
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i A And we were like best friends.

2 Q Well -- and why was it that you told Makayla first?

3 A Because it happenedto her, too, and I didnt want her to feel

4 like shes alone in that.

S Q And how old were you when you told Makayla?

6 A Thirteen.

7 Q Who was the next person that you told?

8 A Jamara Parker.

9 Q Who is Jamara to you?

10 A That is my best friend. Weve been best friends since third

ii grade.

12 Q And why was it that you told Jamara?

5 13 A Because I wasnt -- I was having some emotional problems of how

14 I felt about myself, and I just came up to her one day and was

iS like, hey, how would I tell my parents that Ive been sexually

16 abused. And she goes, I dont know. Youre probably just

17 going to have to tell them.

18 Q Did you come into contact with the defendant in2012, before

19 you disclosed that he was sexually abusing you?

20 A Yes.

21 Q Can you tell us about that?

22 A These people that I used to be associated with in Kensington

23 Meadows wanted tattoos done by Ernesto. And I, basically, got

24 him -- he —- we said it as I got him a business, that he would

5 25 give me money for it. But then, he text me and asked me do we
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S
i have any -- is there any woods we can to or anything, and I was

2 like, never mind, I dont want the money anymore.

3 Q What did -- when he asked you if there was any woods that you

4 guys could go to, what -- what significance did that have for

S you?

6 A It made me feel like that was gonna happen again, and I didnt

7 want it to happen anymore.

8 Q When you say that would happen again, what do you mean?

9 A When he sexually abused me.

10 Q So, you thought that he would sexually abuse you again?

ii A Yeah.

12 Q So, what does -— what did the defendant do? At least back in

5 13 2012, what was his employment?

14 A He was just doing tattoos for people all around.

15 Q Did you ever meet up with him?

i6 A No.

17 Q Now, Vanessayouve had to testify before ——

18 A Yes.

19 Q —— right? And youve actually testified twice before.

20 A Yes.

21 Q Have you had counseling, where youve had to talk about this

22 with a counselor?

23 A Yes, I have.

24 Q Have you had to talk about the defendant sexually abusing you

5 25 to a lot of different people?
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S
i A Yes.

2 Q Like police officers?

3 A Yes, police officers, counselors, and, of course, Adrianne, and

4 the court.

5 Q Okay. CPS workers, too?

6 A Yes.

7 Q Has anybody ever told you what to say?

8 A No.

9 Q When you disclosed that you were being sexually abused back

10 when you were 13, was -- did it cause any difficulties for you

ii between you and your sister?

12 A Me and Jazmeenfell out of contact, and we barely talked to

i3 each other. She hated me. They were all calling me a liar,

14 calling me all types of names. And their sisters were calling

15 me names. And I was just dealing with it until I moved out

16 last year.

17 Q Okay. Well, Jaz -- you -- you live with Jazmeen now, though;

18 right?

19 A Yeah. We share a bedroom, yes.

20 Q Okay. And you and Jazmeenactually lived together for along

21 time ——

22 A Yes.

23 Q -- when this was going on.

24 A Yes, we did.

5 25 Q So, even though you guys were living in the same house,

56th Circuit Court
Charlotte, Michigan

81

Jury Trial 3/27/17 468a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i sometimes you guys werent talking --

2 A Yes.

3 Q -— is that right?

4 A She was ignoring me every time I would ask her something, or I

5 would get a rude answer or disrespect.

6 Q Was that just difficult for you?

7 A Yes, cause I would never imagine my sisters being that mad at

8 me.

9 Q Was this process difficult for you?

10 A Pretty much, yeah.

ii Q Did you have to go to Sparrow Hospital to see a doctor?

12 A Yes. And they stuck Q-tips in places that I dont want that to

5 13 happen.

14 Q What —— can you tell us what —— I know its hard. Can you tell

15 us what they did?

i6 A They put Q-tips in my anus and in my vagina.

17 Q Was that difficult?

18 A Yes.

19 Q Has this case, in general, been very difficult for you,

20 Vanessa?

21 A Yes, Im —— I was barely passing high school until just now.

22 Q Are you testifying to this to the best of your ability?

23 A Yes.

24 Q Are you lying about this because you dont like the defendant

5 25 for some reason?
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S
i A No.

2 Q Are you lying about this becauseyoure mad at him for

3 something?

4 A No.

5 Q Did anyone ever tell you to lie about this?

6 A Never.

7 Q Anybody ever pressure you to say this when its not true?

8 A No.

9 Q Anyone ever force you to say that, any of us?

10 A No.

ii MS. VAN LANGEVELDE: Just a moment, Your Honor.

12 Okay.

5 i3 BY MS. VAN LANGEVELDE:

14 Q Vanessa, you know what, Im sorry I have to take you back, but

15 lets go through —— I want us to go back to Stonegate just for

16 a minute. That is the sexual abuse at Stonegate. You said the

17 defendant was moving back and forth --

18 A Yes.

19 Q -- when you (sic) put his penis in your butt. How did you know

20 that?

2i A Cause something was going inside of me.

22 Q And it hurt?

23 A Yes.

24 Q Talk about Courtland. In your bedroom, when he was laying next

5 25 to you and he put his penis in your butt, what was he doing?
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S
i A He was going back and forth, and something smooth was going

2 inside of me, as well.

3 Q Okay. How did you know he was going back and forth?

4 A Because the bed was kind of moving.

5 Q Did you feel anything?

6 A I dont re -- I remember something going inside of me.

7 Q Okay. And that was smoother than the time at --

8 A Yes.

9 Q -- Stonegate?

10 A Yes.

ii Q Was it smoother than the other time in your moms bedroom?

i2 A Yes.

5 13 Q Lets talk about your time -- the time in your moms bedroom.

14 When he put his penis in your butt, what was -- what was he

15 doing?

16 A He was moving back and forth and something -- it went inside of

17 me.

18 Q How did you know that?

19 A Because I felt it go in me.

20 Q Okay. And the time at Kensington Meadows, when you were lying

21 in bed and he put his penis in your butt, what was he doing?

22 A Moving back and forth.

23 Q How did you know that?

24 A Becausethe bed was moving and my vision was going in and out.

5 25 Q Your vision was going in and out?
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S i A Yes.

2 Q Did you feel anything?

3 A I felt something going inside of me.

4 Q Is there a reason when -- no, Im sorry. To go back to the

5 Courtland Drive, going back to the incident in your moms

6 bedroom.

7 A Um-hum.

8 Q Okay? When he called you into the bedroom, is there a reason

9 why you didnt run and -- run and hide?

10 A I dont remember.

11 Q Why did you go in there?

12 A Cause Im just usually in trouble for something. Im always

5 13 in trouble for making a mess or not cleaning up something.

14 Q And by Ernesto or --

iS A By -- mostly by Ernesto.

16 Q Okay.

17 A He was always kind of mean to me.

18 Q Because -- are you making this up because Ernesto was mean to

19 you as a kid?

20 A No.

21 Q Did this really -—

22 MR. PAWLUK: Its a lead -- Judge, Im gonna -- Im

23 gonna object as to leading, leading question.

24 MS. VAN LANGEVELDE: I dont think it was leading.

5 25 It was did you. It doesnt suggest an answer.
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S
i THE COURT: Overruled, go ahead.

2 MS. VAN LANGEVELDE: Thank you.

3 BY MS. VAN LANGEVELDE:

4 Q Are you lying about this because you dont like Ernesto?

5 A No.

6 Q This really -- did this really happen?

7 A Yes.

8 Q Do you know how old you were the last time that this happened,

9 that the —— that the defendant sexually abused you?

10 A In Courtland, I was --

ii Q Oh, Im sorry.

i2 A —— 11.

13 Q I wasnt -- wasnt talking about Courtland.

14 A Oh, not in Courtland. In Kensington Meadows, I was 11.

15 Q Are you sure? Do you --

16 A It was like 10 or 11. I dont remember that, the specific age,

17 cause my birthday ran like every year that we lived in a

18 house.

19 Q Okay. So, would you mom know the dates better than you would?

20 A Yes.

21 Q Okay.

22 MR. PAWLUK: Well, Your Honor, object. Objection as

23 to what her momwould know.

24 THE COURT: Sustained.

5 25 BY MS. VAN LANGEVELDE:

56th Circuit Court
Charlotte, Michigan

86

Jury Trial 3/27/17 473a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i Q Or, do you know for sure?

2 A That my momwould know?

3 MR. PAWLUK: Asked and answered. Asked and answered,

4 Your Honor.

5 MS. VAN LANGEVELDE: I dont think I asked that.

6 THE COURT: Ask a new question.

7 MS. VAN LANGEVELDE: Thank you.

8 Okay. All right, thank you, Vanessa. I dont have

9 any other questions at this point, Your Honor.

10 THE COURT: Thank you.

ii Cross—examination, Mr. Pawluk.

i2 MR. PAWLUK: Yes, Your Honor. Thank you.

5 13 CROSS-EXAMINATION

14 BY MR. PAW:

15 Q Vanessa, is it okay if I call you Vanessa?

16 A Yup.

17 Q Thank you. Before I start, I just want to make sure what I

18 heard is right. You had testified that, at your age of five or

i9 seven or eight or whenever this happened, that you know the

20 difference between a finger and a penis?

21 A Yes.

22 Q Somebody taught you about penises and fingers?

23 A I took health in middle school.

24 Q Oh, okay. So, you had sex education in middle school?

25 A Yes.
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S
i Q And how old were you when you were in middle school?

2 A Thirteen.

3 Q How old?

4 A Thirteen.

5 Q You didnt have sex education or -- or your grade school didnt

6 tell you about sex education back when you were seven.

7 A No, I didnt tell till I was 13.

8 Q Well, you were -- you were explaining on -- on direct that you

9 knew the difference back when you were seven-years-old, that

iO you --

11 A If I -- if I think about it, then its definitely that. I know

12 between what I said.

5 13 Q You never —— did you ever see Mr. Ernestos (sic) penis?

i4 A No, I am not.

iS Q Did you see if he had an erect penis?

16 A No.

17 Q Now, Vanessa, its my understanding that you had first talked

18 about this with your friend, Kayla; is that true?

19 A Makayla, yes.

20 Q Makayla. And that was -- that was September of 2012; is that

21 right?

22 A Yes.

23 Q Okay. Now, you remember giving a variety of testimony? You

24 remember talking to a variety of people about this; is that

25 true?
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S
i A Yes.

2 Q Do you remembertalking to Officer Shawn Martinez about --

3 A I remember talking to an Officer Martinez, yes.

4 Q You remember talking to Officer Martinez. Do you rememberwhen

5 that was?

6 A No, I dont. Do not.

7 Q And then there came a time that you also spoke to Detective

8 Dahlke; is that correct?

9 A Yes.

10 Q And Detective Dahlke, she actually interviewed you in a room;

ii correct?

i2 A I dont remember having interviews, really.

5 13 Q Do you remember having an interview with her that was recorded?

14 A Yes, I remember an interview that was recorded.

iS Q Thats the one Im talking about. Do you remember that -- that

16 interview was videotaped?

17 A Yes.

18 Q So, you do remember that interview you had with Detective

19 Dahlke.

20 A Yes.

21 Q Okay. Now, that —— that interview, did it happen at her

22 office?

23 A I dont remember.

24 Q Do you know what -- if Detective Dahlke was wearing a police

25 uniform?
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S
i A No, I dont remember that.

2 Q Do you know if Detective Dahlke had a gun on her?

3 A I dont remember.

4 Q Then, Vanessa, you also testified in probate court; remember

S that?

6 A No. I dont remember a lot, seeing a lot of people. I dont

7 really. Now, that Im back to counseling and everything, so I

8 dont remember.

9 Q You dont remember testifying in probate court August 2013?

10 A No.

ii Q And do you remember testifying in court, in district court, at

12 the —- at a preliminary examination?

5 i3 A Kind of, not really.

14 Q Do you rememberme asking you questions at that preliminary

15 examination?

16 A Yes.

17 Q So, you remember that hearing?

18 A Yes.

19 Q And then, you also remember talking to Dr. Guertin about these

20 incidences or what happened?

21 A Yes.

22 Q Now, Vanessa, I want to wind back here and -- and talk about

23 these placesthat you have lived. You —— you testified that

24 you were living at Stonegate.

25 A Yes.
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S
i Q And you were five-years-old when you lived there?

2 A Yeah.

3 Q Were you younger? So, were you four, five? What -- do you

4 know what age you were when --

S A Ive -— I lived there for —— since I was born till I was five.

6 My mom lived there for six years.

7 Q When you lived there, how long did you live there for?

8 A I lived there until I was five from when I was born.

9 Q And then, you had moved, eventually, to Courtland?

10 A Huntley Villa and then Courtland.

11 Q And then Courtland. Huntley Villa then Courtland. How long

12 did you live at Courtland?

5 13 A Im not sure how long we lived there.

14 Q And then you said Kensington Meadows?

15 A Yes.

16 Q Now, at -- at Stonegate, you lived with your mom?

i7 A Yes.

i8 Q Ernesto?

19 A Yes.

20 Q Your sister, Jazmeen, or half—sister, Jazmeen?

21 A Yes, when she was born until -- when I was five.

22 Q Okay. And Ana; correct?

23 A Ana, yes.

24 Q Ana. Then, at Courtland, you lived with your mom, Ernesto,

25 Jazmeen, Ana and Myleesa?
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S
i A Myleesa was born at the very end, yes.

2 Q And then at Kensington Meadows, the same; you lived with your

3 mom, Ernesto, Jazmeen, Ana and Myleesa.

4 A Yes.

S Q And if I were to ask you that Ernesto permanently moved out in

6 2007; would that be correct?

7 A No.

8 Q Do you remember testifying in probate court when you were asked

9 when Mr. Uribe had moved out, you said, When my little sister

10 was born, 2007.

ii A Yeah, my little sister was born in 2007, but he lived with us

12 in Kensington Meadows when we moved there, at the September of

5 13 2007.

i4 Q So, he moved out in 2007.

iS A He moved out in 2008.

16 Q Beginning of 2008?

17 A Yes, February.

i8 Q So, fair to say that he lived with you from 2001 till about

19 2000 —— 2008?

20 A Yeah.

21 Q And fair to say that, during that time period, that he was

22 always gone?

23 A Yeah, him and my mom had an on and off relationship.

24 Q And I believe you testified in probate court that -- that you

5 25 -— you said that he was never at the house, ever.
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S
i A Yeah, he was either out working or doing tattoos.

2 Q So, is that true, he was never at the house, ever?

3 A He was at the house, mostly at nights.

4 Q Well, Im asking you is that what you said, that he was never

5 at the house, ever; is that ——

6 A I dont mean that hes never, everat the house. I mean that

7 hes there at nights, and he can be there any time of the day.

8 Q Okay. So, when you explained in probate court, under oath --

9 MS. VAN LANGEVELDE: Your Honor, Im gonna object to

10 improper impeachment. I think he has to show her the

ii statement, properly impeach her. Hes trying to impeach her.

12 I dont -- frankly, I dont know what hes trying to do. But

5 13 if hes trying to --

14 MR. PAWLUK: Well, no, Judge. Its --

15 THE COURT: Lets not -- okay, please, lets -- lets

16 both —— no editorial comments. Its not helpful.

17 So, the —— the objection is that its improper

18 impeachment.

19 Did you ask —- have we asked the witness specifically

20 did she make the statement? And she said, yes; correct?

21 MR. PAWLUK: Thats correct, Your Honor.

22 THE COURT: Okay, go ahead.

23 MR. PAWLUK: Well, first of all, Im not offering it

24 for impeachment. Im offering it as a prior statement.

25 THE COURT: Right.
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S
i MR. PAWLUK: And I think theres -- theres a

2 difference there.

3 THE COURT: So, she has admitted that she made the

4 statement in probate court that she was never, ever at the

S house; correct?

6 MR. PAWLUK: And that --

7 THE WITNESS: Yes.

8 THE COURT: Okay.

9 BY MR. PAWLUK:

10 Q And, also, Vanessa, during that time period, your mom was

ii workin?

12 A Yeah.

5 13 Q Is it fair to say that she was —— she was gone often, too; is

14 that correct?

15 A She usually just worked mornings, sevena.m. to usually like

16 six p.m.

17 Q Okay. So, during the day, she was working?

18 A Yes. We had a baby-sitter at the end of that time.

19 Q Well, that was my next question. Who was your baby-sitter?

20 A Amanda Smart.

21 Q Amanda who?

22 A Smart. She was my baby—sitter.

23 Q Okay. Was she your baby-sitter at Stonegate?

24 A No.

5 25 Q Was she your baby -- where was she your baby-sitter?
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S
i A She was our baby-sitter on Courtland and on Kensington Meadows.

2 When my momwas working, Ernesto watched us.

3 Q Now, supposedly, when this stuff was happening to you, you were

4 going to school; correct?

S A Yes.

6 Q You went to kindergarten, first grade, second grade, third

7 grade, fourth grade; is that true?

8 A Yes.

9 Q And while youre going to school, Vanessa, fair to say that you

iO had good grades?

ii A Yes.

12 Q Now, I want to ask you, while youre going to school, did you

5 13 ever tell a teacher about what happened?

14 A No.

15 Q Did you ever wrote (sic) a note, pass it to a teacher about

16 what happened?

17 A No.

18 Q Never wrote a note to a school friend during the time this

19 happened?

20 A No.

21 Q So, you were actually doing pretty good in school; true?

22 A Yes.

23 Q Now, Vanessa, I am looking at whats been marked as Peoples

24 Exhibit 5, and thats your kindergarten report. Have you --

5 25 have you seen that?
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S
i A Yes, Ive seen all my report cards.

2 Q When? Just recently?

3 A Not just recently. Well, about a couple weeks ago or a week

4 ago.

5 Q Who showed you them?

6 A I was shown them by Adrianne.

7 Q Adrianne showed you the --

8 A Yeah, cause I wanted to look at my grades. I wanted to see

9 what the real dates were because I was mixing myself up.

10 Q So, she was helping you with dates?

ii A No, my mother was.

12 Q So, your momwas helping you with dates.

5 13 A With just dates, yes.

14 Q And Im gonna bring Exhibit Number 5, so --so you can look at

15 it as Im talking to you about it. Do you see at the very top

16 there, Vanessa, it says kin -- kindergarten report car --

17 report form?

18 A Yeah.

19 Q And it says at the very top, right, Yeah 04/05?

20 A Yes.

21 Q Now, you said 05 was the first incident at Stonegate; is that

22 correct?

23 A Yes.

24 Q Now, the top —— the top, left—hand corner shows certain grade

5 25 levels: One, two, three; is that correct?
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S
i A Yes.

2 Q With three being the highest grade?

3 A Yes.

4 Q Then theres a category that says, Respects others rights,

S property, viewpoints and feelings. And you got threes across

6 the board; did you not?

7 A Yes.

8 Q Works cooperatively with others. You got a couple twos.

9 Developing, you got a three, also, in that category; correct?

10 A Yes.

ii Q Accepts responsibility is another category for personal

i2 actions. Threes across the board; correct?

13 A Yes.

14 Q Then they have some teacher comments at the bottom, left—hand

15 corner of that kindergarten form; do you see that?

16 A Yes.

17 Q And your teacher, Miss Brone, says, Ive enjoyed to have

18 Vanessa this year. Proud of her progress she has made. Do

19 you see that?

20 A Yup.

21 MR. PAWLUK: Judge, at this time, Id like to publish

22 that to the jury.

23 THE COURT: Any objections, Ms. Van Langevelde?

24 MS. VAN LANGEVELDE: No, Your Honor.

5 25 THE COURT: Exhibit Number 5 may be published.

56th Circuit Court
Charlotte, Michigan

97

Jury Trial 3/27/17 484a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i MR. PAWLUK: Thank you.

2 BY MR. PAWLUK:

3 Q Now, Vanessa, while the jury is looking over that kindergarten

4 report, Im gonna bring your attention to your first grade

S report. And thats marked as Peop —- Peoples Exhibit Number

6 6. Do you see that in front of you?

7 A Yeah.

8 Q Is that your first grade report form?

9 A Yes.

10 Q In the top, right-hand corner, youre gonna see the year 2005

ii to 2006. Do you see that?

12 A Yes.

5 i3 Q It looks like your teacher was either a Miss or —— Mr. or Mrs.

14 Martin?

iS A Missus.

16 Q Mrs. Martin?

17 A Yes.

18 Q And, again, you see the top, left-hand corner you have grades

19 one, two and three, with three being the best?

20 A Yes.

21 Q Same categories: Respects others, works cooperatively. You

22 see all those grades in there?

23 A Yes.

24 Q Twos and threes; correct?

5 25 A Yes.
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S
i Q And, also, Mrs. Martin gives a comment. She says, She is very

2 responsible and always ready to help teachers and classmates

3 alike. Do you see that?

4 A Yes.

5 Q She says, Have a great year in second grade; correct?

6 A Yes.

7 Q Now, with this report card form, they all seem like theyre

8 similar in categories from, I take it —— you know, including

9 kindergarten all the way up to -- all the way up to fourth

10 grade. Is that -— is that your understanding?

ii A Yes.

12 MR. PAWLUK: Judge, I would like to publish Peoples

5 13 Exhibit Number 6 to the jury.

14 THE COURT: Any objection --

15 MS. VAN LANGEVELDE: No, Your Honor.

16 THE COURT: -- to publishing 6?

17 MS. VAN LANGEVELDE: No.

18 THE COURT: Six may be published.

19 BY MR. PAWLUK:

20 Q Now, Vanessa, I want to bring your attention to your report

2i card of second grade. Is that what I just placed in front of

22 you?

23 A Yes.

24 Q And your second gade -- your second grade report card was with

5 25 your teacher --
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S
i A Miss Martin.

2 Q Is it Missus ——

3 A I mean Miss Smith, sorry.

4 Q Mrs. Smith. And that —— that year is 2006-2007; right?

S A Yes.

6 Q And, again, you have various categories, various grades for

7 working habits, reading, writing.

8 A Correct.

9 Q Health; correct?

10 A Correct.

ii Q And Mrs. Smith says, Vanessa has grown in confidence as a

i2 reader and writer. Is that what she says?

5 13 A Yes.

i4 Q But she says that you need some help with math. She says she

iS really had -- enjoyed havingyou, being your teacher; correct?

16 A Correct.

17 MR. PAWLUK: And, Judge, Id like to publish Peoples

18 Exhibit Number 7 to the jury.

19 THE COURT: Seven may be published.

20 BY MR. PAWLUK:

21 Q Vanessa, what Im gonna show to you now, just to speed this up

22 alittle bit, is Peoples Exhibit Number 8, Peoples Exhibit

23 Number 9, and Peoples Exhibit Number 10. These are your

24 report cards from third grade, fourth grade, and fifth grade.

5 25 Is that what Im showing you right now?
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S
i A Yes.

2 Q And just like the other reports, except for your fifth grade

3 report, again youve got grades from one till four. I guess in

4 third grade it goes a little bit higher.

S A Yes.

6 Q And you have comments by the teacher in four -- in third grade,

7 by Miss Tribell, that you have grown up a lot this year. See

8 that at the bottom of that report over there?

9 A Yes.

iO Q Shes been a wonderful classroom helper. Do you see that?

ii A Yes.

12 Q Go on to fourth grade. Your Teacher Wasnecki, is that -—

5 13 A

14 Q Wait one second. Going back to third grade, thats the year

15 2007—2008; correct?

16 A Yes.

17 Q And fourth grade, its the years 2008—2009; correct?

18 A Yes.

19 Q And you had the same grading scale, one through four, and a

20 variety of categories; is thattrue?

21 A Yes.

22 Q Need a little work on some friendship skills back in 09, it

23 says; is that right?

24 A Yes.

5 25 Q In your fourth grade report card?
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S
i A Yeah.

2 Q Says, Very helpful but she can be bossy. Is that what it

3 says?

4 A Yeah.

S Q Now, your fifth grade report card, thats a little bit

6 different. Theres still grades one through four. And thats

7 for years 2009 and 2010; is that right?

8 A Yes.

9 Q It looks like its a one, two, three, four, five, six page

10 report card; correct?

ii A Yes.

12 Q Now, if I could bring your attention to the last -— to the last

5 13 page, and youd have your teacher signing it; correct?

14 A Correct.

15 Q And, again, scale of one through four, you got some fours, you

16 got some threes.

i7 A Yes.

18 Q Your teacher also says you listen silently during instruction.

19 It also shows you that youre able to work and perform and

20 problem solve independently; correct?

21 A Correct.

22 Q Works well with others. See that?

23 A Yes.

24 Q Contributes positively to classroom environment. See that?

25 A Yes.
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S
i MR. PAWLUK: Judge, I would move to publish the

2 balance of those school records to the jury.

3 THE COURT: Any objection, Miss Van Langevelde?

4 MS. VAN LANGEVELDE: No, Your Honor.

5 THE COURT: The report cards may be -- school records

6 may be published to the jury.

7 MR. PAWLUK: One second, Judge. Sorry for the noise.

8 THE COURT: Sure. No problem.

9 BY MR. PAWLUK:

10 Q And I believe you said this already, but you never told your

ii teachers about any of this; correct?

i2 A No, I have not.

5 13 Q Now, Vanessa, back atStonegate. Lets start with Stonegate.

14 Other than you and your sisters, Ernesto and your mom, anybody

15 else live with you?

16 A No.

17 Q Do you know your moms sister, Crystal?

18 A Yes, I do.

19 Q And I believe her last name is Gomez, or it mightve changed.

20 A Its Gomez-Johnson right now.

21 Q Okay. And did she ever live with you at Stonegate?

22 A I believe she stayed with us, yes.

23 Q At Stonegate?

24 A Sometimes, but not a lot. At Stonegate, yes.

5 25 Q Did she stay with you at Stonegate? Thats a —-
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S
i A Not all the time, no.

2 Q How often would she stay there?

3 A When my mom needed help.

4 Q And how long of periods of time would she stay at Stonegate

5 with you?

6 A Probably like two or three days.

7 Q Okay. Leave, theyd come back for a few more days?

8 A Yes. She had a --

9 Q Leave --

10 A -- boyfriend.

ii Q Pardon me?

12 A She had a boyfriend.

5 13 Q Come back, stay for a couple more two, three days?

14 A Yes.

iS Q So, she stayed at her boyfriends house?

i6 A Yes.

17 Q Theyd come back and -- and stay with you.

18 A Yes.

19 Q Fair enough? Okay, she lived with you, but shed go visit her

20 boyfriend intermittently.

21 A No, she stayed with him, but my mom -- when my mother needed

22 help, he came -- she came over.

23 Q Okay. And fair to say that she would baby—sit ya?

24 A Yes.

25 Q Did she ever bring friends over?
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S
i A My momor Crystal?

2 Q Crystal.

3 A No.

4 Q Do you remember?

S A Besides her boyfriend, no.

6 Q Okay, so her boyfriend would come over.

7 A Yes, but he would never stay the night.

8 Q Well, got to ans -- answer my questions. He would come over?

9 A Yes.

10 Q And this was at —— this was at Stonegate.

ii A Yes.

i2 Q Is that also true with her coming over at Courtland to help

5 13 out?

14 A No.

15 Q She never came over at Courtland?

16 A She never stayed.

17 Q I didnt ask you if she stayed, but did she ever come over and

18 help?

19 A If we needed flooring done, yes.

20 Q How about baby-sitting?

21 A No.

22 Q Would she baby-sit you at Stonegate?

23 A No. Well, you said Stonegate.

24 Q Yes.

25 A So, yes, she baby-sat us at Stonegate.
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S
i Q But not the other places?

2 A No.

3 Q Did you ever tell Detective Dahlke about Crystal?

4 A (No verbal response).

S Q Did you ever tell anybody about Crystal other than today?

6 A Yes.

7 Q Who?

8 A Everybody Ive talked to: My counselors --

9 Q Did you ever tell Detective Dahlke?

iO A I dont remember.

ii Q This lady -- this lady right here. You dont remember?

12 A (No verbal response).

5 13 Q Your dad, his name is Jeremy Latunski?

14 A Latunski, yes.

15 Q Laton -- Latonski?

i6 A Latunski.

i7 Q Latunski, thank you. And you were also seeing him like every

18 other weekend or so; is that true?

19 A Yes, every two weeks.

20 Q And he would -- he would actually see you -- if he wanted to

21 see you during the week or summertimesor things of that sort,

22 youd stay --

23 A Itd be week on, week off.

24 Q Always a week on, week off?

25 A No. Wed do weekends during the school and, during the summer,
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S
i Id do week on, week off.

2 Q Week on and week off?

3 A Yes.

4 Q Okay. So, during the school year, every other week; then

5 summertime, week on, week off?

6 A Yes.

7 Q And did you ever tell —— I believe you did tell Detective

8 Dahlke that, in your —— in your interview with her, that you

9 did have visitation with your dad; is that correct?

10 A Yes, I have visitation with him.

ii Q Pardon me?

12 A I had visitation with him, yes.

5 i3 Q That you had visita -- and youve told that to Detective

i4 Dahlke; correct?

iS A I believe so.

16 Q Now, if I -- if I show you -- if I -— you said you believed so.

17 If I show you something to help refresh your memory as to

18 whether you told her -- told her now, would that help you?

19 A I dont know, becauseI dont remember --

20 Q Well, my ——

21 A -- anything --

22 Q --my--

23 A ——really.

24 Q —- my question is: If I showed you information to help refresh

5 25 your memory whether you told Detective Dahike that you told her
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S
i you had visitation with your dad, would that help you?

2 A Yes.

3 Q I want to have you just read just from —— this is your -- this

4 is your forensic interview transcript.

5 A Um-hum.

6 Q And I want you just to read that page, to help you refresh your

7 memory, then Ill ask you questions about it.

8 A Okay.

9 Q Okay? Did that help you remember?

10 A Yes.

11 Q So, you did tell her that you had visitation with your dad;

12 correct?

5 13 A Yes.

14 Q You had said this earlier, Vanessa, but your —- I believe you

15 said that your mom and Ernesto had an on and off relationship;

i6 is that true?

i7 A Yes.

i8 Q Now, this is the —- when you say on and off relationship,

19 they broke up?

20 A Broke up, got back together, yes, over and over and over.

21 Q And how long would breakups be, about; do you know?

22 A Aweek——

23 Q Week?

24 A -— couple weeks.

5 25 Q Couple weeks. Then theyd get back -- back together for a
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S
i little bit, and then theyd break up.

2 A Yes.

3 Q And even during these times that they would have these breakups

4 or he was always gone working, or whatever the case might be,

5 you would still see your dad every other weekend and also week

6 on, week off during the summer; correct?

7 A Yes.

8 Q And your dad would pick you up, drop you off; is that true?

9 A Yes.

10 Q And I would imagine, if youre gonna -- if youre gonna go to

ii his place for a weekend or to his house for a week on, week

12 off, you probably packed up some clothes; right?

5 i3 A Yes.

14 Q And hed help you carry clothes to the car?

15 A Yes.

16 Q So, hed actually come into the house; correct?

17 A No.

18 Q Never?

19 A My stuff would be ready at the door.

20 Q Do you remember -- you remember back when you were five, six,

21 eight—years—old that he never came into your house?

22 A Not that I remember.

23 Q He could have; you just dont know.

24 A I dont know.

25 Q Do you have an aunt named Tina Gonzalez?
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S
i A Shes not my aunt. Shes my moms friend. But, yes.

2 Q Moms friend. Okay, thank you.

3 A I consider her my godmother.

4 Q Okay, thank you. Did she ever live with you and your mom?

S A Yes.

6 Q Was she married?

7 A Yes.

8 Q Did her husband live with you?

9 A Yes.

10 Q Whats his name?

ii A Shane Chippewa (phonetic).

12 Q When did they live with you?

5 i3 A When I lived in lot 98, in Kensington Meadows.

i4 Q Okay. Did you ever tell Detective Dahlke that -—

iS A I dont remember if --

16 Q You dont remember?

17 A No.

18 Q You never told her that they lived with -- lived with you and

19 -- for some period of time, they lived with you. You dont

20 remember?

2i A I dont remember.

22 Q Okay. Was Jazmeen -- was Jazmeen also living with you when

23 Tina and her husband were living you?

24 A Yes.

5 25 Q Would they baby—sit at times?
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S i A Not -- not usually.

2 Q At times, they would, but not all the time. Usually they

3 would?

4 A Not really. They barely watched us. If we went anywhere, itd

5 be -- we would -- if my momwent anywhere, wed usually go with

6 her.

7 Q Would your mom ever take you to your Aunt Crystals house for

8 her to watch you?

9 A Yes.

10 Q When was that usually? At Stonegate, other places?

ii A I dont remember when, but it was when my mother worked night.

12 Q Okay. So, she would drop you off at Crystals place.

5 13 A Yes.

14 Q Okay. Now, you talked about this on direct, Vanessa, that,

15 when you were living at Stonegate, you had witnessed a physical

16 fight —-

i7 A Yes.

18 Q —- between your father and the defendant; correct?

19 A Yes.

20 Q As a matter of fact, I think you said that there was a fist

21 fight.

22 A Yes.

23 Q And you saw this fist fight?

24 A No.

5 25 Q So, when you said it was a fist fight, you were guessing?
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S
i A No, I was not guessing. I heard the story of it.

2 Q Well, you remember testifying in probate. And what you said

3 was there was a fist fight. And I asked you, You know, do you

4 remember this? And you said, Yes.

S A I remember it because Id just got home, and him and my dad

6 were arguing.

7 Q Okay. So, you just got home. Are they inside the house, or

8 are they outside?

9 A Theyre outside.

10 Q Who else is around you?

ii A My mother, Tina --

12 Q Your mothers there, Tinas there.

5 i3 A Jazmeen. Jazmeen was in a car seat.

14 Q Okay, but this was at Stonegate.

15 A Yes.

16 Q Okay. And you heard a bunch of arguing going on; correct?

17 A Yes.

18 Q And you heard a bunch of swearing and cussing, I would imagine?

19 A Im pretty sure I did.

20 Q Yeah. Tossing fighting words back and forth between your dad

21 and Ernesto?

22 A Yeah.

23 Q Was your mom yelling? Was Tina yelling, too?

24 A Tina had to take me in the house.

5 25 Q Okay, Tina took you in the house. But would -- do you remember
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. 1 -- do you remember --

2 A I dont rememberwhat my mom was doing.

3 Q You dont remember them yelling or saying anything?

4 A No.

S Q But you heard words going back and forth between your dad --

6 you might know exactly what words, but you heard fighting words

7 going back and forth between your dad and Ernesto; is that

8 true?

9 A Yes.

iO Q Did you hear whether or not Ernesto was telling your dad that

ii he ever come over here again hed kill him?

12 A I dont remember.

5 13 Q Couldve said it; you just dont know?

14 A I dont know.

15 Q Now, Vanessa, I want to rewind here on the times that you were

16 talkin to people. You -- you said that you were interviewed

17 by Dr. Guertin; correct?

18 A Yes.

19 Q He actually gave you a physical exam; is that correct?

20 A Yes.

21 Q And when that happened, your mom was also with you --

22 A Yes.

23 Q —- is that true? And is it also true that the times that you

24 met with the prosecutor, interviewed with the prosecutor, your

5 25 mom was also with you; correct?
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S
i A Yes, my moms been with me through this whole thing.

2 Q Yeah. In the same room.

3 A Yes.

4 Q Your mom is always there.

S A Yes, because I dont want to be alone.

6 Q Vanessa, Dr. Luginbill, hes your main doctor; is that right?

7 A Yes, hes my family doctor.

8 Q Okay. And youve -- youve been seeing him ever since day one;

9 is that true?

10 A Yes.

ii Q And then, those times that you had appointments, examinations

12 with Dr. Luginbill, your mom was there, too; is that correct?

5 13 A Yes.

14 Q There was a couple times -- did your dad ever bring ya to Dr.

15 Luginbills office?

16 A No.

17 Q No? So, your mom was at -- fair to say your moms at every --

18 every appointment when you -- when you had visits with Dr.

19 Luginbills office; correct?

20 A Yes.

21 Q Now, Vanessa, fair to say that, when I heard your direct

22 questions, that all the times that this happened —— all the

23 times that this happened, it was only anal intercourse;

24 correct?

5 25 A Yes.
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S i Q Penis in the butt intercourse; correct?

2 A Yes.

3 Q And all the times this happened, there was no oral?

4 A No.

S Q Mouth to penis?

6 A No.

7 Q Mouth to vagina?

8 A No.

9 Q No vaginal intercourse?

10 A No.

ii Q Never touched your breasts, touch your butt cheeks, anything

12 like that?

5 13 A I didnt have breasts at that time, and he --

14 Q Your breasts, theyre --

15 A -- of course he would not.

16 Q Did he ever touch your breast area?

17 A No.

i8 Q Did he ever have -- you know, did he ever make you put your

19 hand on his penis?

20 A No.

21 Q Well, you never saw his penis; correct?

22 A Exactly, Ive never seen it.

23 Q Pardon me?

24 A Ive never seen it. -
5 25 Q And, Vanessa, during the times that this, supposedly, happened,
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S
i did he ever take naked pictures of you?

2 A No.

3 Q Did he ever take naked movies of you?

4 A No.

S Q Ever have to watch dirty movies with him?

6 A No.

7 Q Ever look at dirty magazines with him?

8A No.

9 Q Only anal intercourse, and thats what you also told -- thats

10 what you also told Dr. Guertin; is that true?

ii A Yes.

12 Q You know what intercourse means; correct?

5 13 A Once -- its just sexual intercourse.

14 Q Penis in vagina, penis in butt?

iS A Yes.

16 Q You know what that means; correct?

17 A (No verbal response).

18 Q Now, Vanessa, when you first talked to Shawn Martinez -- and

i9 you said you remember talking to her?

20 A Yes.

21 Q You remember telling her -- you remember telling her you were

22 five-years-old, you were in the living room, called you over to

23 him, he pulled your pants down, and he stuck his penis in your

24 vagina?

5 25 A I dont remember saying vagina. She mustve been mistaken
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S
i cause I always said butt.

2 Q Well, she has em —— she has those specific statements in

3 quotes.

4 A I didnt say vagina. Never said vagina.

S Q So, vagina is wrong?

6 A Yes.

7 Q Thats not true.

8 A Thats not true.

9 Q And, Vanessa, its interesting that, all the times this

iO happened, you never cried.

ii A I dont remember crying.

i2 Q You remember testifying at probate court about if you cried or

5 13 not?

14 A Yes.

iS Q Do you remember testifying if they asked you: Did you ever --

16 MS. VAN LANGEVELDE: Can you point to a page number,

17 Mr. Pawluk?

18 MR. PAWLUK: Forty-nine.

19 MS. VAN LANGEVELDE: Thank you.

20 MR. PAWLUK: Line 18 to 21.

21 BY MR. PAWLUK:

22 Q And they -- when you were asked, Did you ever cry, you said,

23 No.

24 A Yeah, I said that, but I dont remember.

25 Q You also never screamed; is that true?
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S
i A Yes.

2 Q You never cried, never screamed.

3 A I dont remember if I dont cry. I was 13 at that time; Im 18

4 now. Im pretty sure I wouldnt remember.

S Q Well, Vanessa, in probate court, when you were asked the

6 question —— when you were asked the question, Did you ever

7 cry, you said, No.

8 A Because I dont remember.

9 Q Well, that wasnt your answer. You said -— asked if you ever

10 screamed, you said, No.

ii A Cause I did not scream.

12 Q But thats not what you say. You said, No.

5 13 MS. VAN LANGEVELDE: Your Honor, asked and answered.

14 I think weve covered this.

15 MR. PAWLUK: Ill move --

i6 THE COURT: I think --

17 MR. PAWLUK: Judge, Ill move on.

18 MS. VAN LANGEVELDE: Thank you.

19 THE COURT: Thank you.

20 BY MR. PAWLUK:

21 Q And, Vanessa, all the times this, supposedly, happened, did you

22 ever bleed?

23 A I dont remember.

24 Q Did you ever notice blood in your panties or on your bed

25 sheets?
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S
i A No.

2 Q Today, you said you dont remember if you were bleeding or not,

3 but do you remember telling Dr. Guertin, when he asked you if

4 there any bleeding, you said, No?

S A (No verbal response).

6 Q So, now your testimony is you dont remember?

7 A Cause I dont.

8 Q But you told Dr. Guertin no.

9 A Cause I do not remember.

10 Q So, when you said to Dr. Guertin -- when he asked if there was

ii any bleeding and you said no, thats not true?

12 A I dont remember.

5 13 Q And you told Dr. Guertin there was anal intercourse. He put

14 his penis in your butt; correct?

iS A Correct.

16 Q Vanessa, Im gonna show you whats been marked in a packet of

17 Peoples Exhibit Number 12 a medical report when you went to

18 have an examination done back August 23rd, 2013, a year after

i9 you said this happened. And I want to bring to your attention

20 the bottom paragraph, where you say —- social history: Denies

21 the use of alcohol. Or, excuse me, denies the use of tobacco,

22 alcohol or street drugs. Then, you go on to say -- you told

23 em that you were molested and saw Dr. Guertin for this. And

O 24 then it says, No intercourse. See that?25 A Yes.
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S
i Q Thats a medical report that you made a statement to Dr.

2 Luginbills staff a year after you said this happened -- no

3 intercourse.

4 A It says, No intention of having intercourse.

S Q Well, its actually, Molested and saw Dr. Guertin for this

6 dash no intercourse, period, then it continues on with what

7 you just said; correct?

8 A Correct.

9 MR. PAWLUK: Judge, Id like to publish that this the

iO jury at this time.

ii THE COURT: Any objection?

i2 MS. VAN LANGEVELDE: No objections.

5 i3 THE COURT: Exhibit 12 may be published to the jury.

14 MS. MORTON: Nope, not that one. Out of the

iS exhibit --

16 THE COURT: You can take -- Mr. Pawluk, do you want

i7 to grab those exhibits that -- that the jurors are done with?

18 MR. PAWLUK: I will, Judge.

i9 THE COURT: Theyre not sure what to do with em.

20 MR. PAWLUK: Ill —- Ill trade in a minute, here.

21 MS. VAN LANGEVELDE: We have to use the exhibit one,

22 yeah. Thank you.

23 MR. PAWLUK: Well, here, Your Honor, thats --

24 THE COURT: Mr. Pawluk, just grab those and put em

25 on the table, if you would, please. Thank you.
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S i MR. PAWLUK: Yes, Judge.

2 THE COURT: Yup, no problem.

3 MR. PAWLUK: Again, for the record, that is a medical

4 report thats referenced inside of Peoples Exhibit Number 12,

S thats been just published to the jury.

6 BY MR. PAWLUK:

7 Q Vanessa, when you testified that Ernesto threatened you that,

8 if you told anybody, hed kill your dad, that —- that was said

9 to you at Stonegate?

10 A Yes.

ii Q And Stonegates also the time that this fight happened; right?

12 A Im sorry?

5 13 Q And at Stonegate is when you -- you witnessed the fight between

14 you and your -- between Ernesto and your dad; correct?

15 A Thats where I witnessed most of it, yes.

16 Q And youve testified that this threat of kill your dad, he

i7 tells you this only one time; is that true?

i8 A Yes.

19 Q And thats back when you were five; correct?

20 A Yes.

21 Q And all these times that this happened, on and off, or whatever

22 the case might be, Mr. Uribes never said to you remember our

23 secret, Ill kill your dad, dont tell anybody? He never said

24 anything like that to you; is that true?

25 A Thats true.
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S
i Q One time only.

2 A One time.

3 Q Now, Vanessa, fair to say that you had a good relationship with

4 your mom?

5 A Yes.

6 Q And good relationship with your sisters?

7 A Yes.

8 Q Jazmeen, Ana, good -- good relationships with em?

9 A Urn-hum.

10 Q You had good relationships with your friends during this time

ii frame?

12 A Actually, I really dont have any friends cause I switched

5 13 schools.

14 Q Okay. Doing good in school, also, at this time?

15 A Yes.

16 Q How about your dad? Did you have a good relationship with him,

17 too?

18 A I have a great —- great relationship with him until just

19 recently.

20 Q You had a good relation -- you had a good relationship with

21 him, and you said what after that?

22 A Until just recently.

23 Q Oh, just recently.

24 A Yes.

5 25 Q Okay. And all these times that you had weekend visitations
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S
i with your dad, did you like that?

2 A Yes, I loved going to my dads.

3 MR. PAWLUK: One second, Judge, Ive got to pull the

4 exhibit.

S BY MR. PAWLUK:

6 Q Vanessa, Im gonna show you a -- another medical report that

7 you had with staff or doctors or nurses, whatever, at Dr.

8 Luginbills office dated 7/9/10.

9 THE COURT: Is this Exhibit 11?

10 MR. PAWLUK: This is -- Im sorry, Judge. This is a

ii medical report thats been taken out of Peoples Exhibit Number

i2 12.

5 i3 THE COURT: Okay, great.

14 MR. PAWLUK: Yup.

15 THE COURT: Thank you.

16 MR. PAWLUK: Yup.

17 BY MR. PAWLUK:

18 Q Vanessa, do you see that, right there, in front of you?

19 A Yes.

20 Q And thats a medical report; correct?

21 A Yes.

22 Q At the bottom, its dated 7/9/10 by the doctor; is that true?

23 A Yes.

24 Q Now, I want you to look at the top portion. The doctor -- the

5 25 doctor looked at -- they circled a number one and a number two.
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S
i What the number two -- the doctor puts in behavior and

2 activity level with —— with siblings are problematic. See

3 that?

4 A Yes.

5 Q Says youre in sixth grade, in the fall, focus issues at

6 school. You see that?

7 A Yes.

8 Q And then it says, Dislikes weekends at Dads. See that?

9 A Yes.

10 Q Parents divorced. See that?

ii A Yes. My parents were never married, but, yes.

12 Q Okay. Dislikes weekendswith Dad. And at the bottom there,

5 13 under the assessmentportion, ADHD. Do you know what that

14 is?

iS A Its the behavior.

16 Q Attention deficit disorder?

17 A Yeah.

18 MR. PAWLUK: Judge, Id like to publish that medical

19 report to the jury.

20 THE COURT: It may be published,

21 BY MR. PAWLUK:

22 Q Now, Vanessa, the incident at Stonegate, I believe its your

23 testimony that this was the very first time this happened?

24 A Yes.

2S Q And you were five—years-old; is that true?

56th Circuit Court
Charlotte, Michigan

124

Jury Trial 3/27/17 511a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i A Yes.

2 Q And you had told Detective Dahlke that everybody was sleeping;

3 do you remember that?

4 A Yes.

S Q Okay. So, when you say everybody was sleeping, I assume that

6 was your mom, sister —— mom, sisters, Ernesto.

7 A No.

8 Q Now, Vanessa, if I showed you your interview transcript that

9 you had with Detective Dahlke, would that help you to remember

10 what you specifically told De —— Defendant (sic) Dahl —- Dahike

ii as to who was sleeping?

12 A Yes.

5 13 THE COURT: Can you advise the prosecutor what page?

14 MR. PAWLUK: Oh, Im sorry.

iS THE COURT: Thats okay.

16 MS. VAN LANGEVELDE: Its all right.

17 MR. PAWLUK: Page -- theyre not marked together.

18 MS. VAN LANGEVELDE: I know.

19 MR. PAWLUK: Its page three. Its right here.

20 MS. VAN LANGEVELDE: Im sorry, in the middle?

21 MR. PAWLUK: And its in the middle.

22 MS. VAN LANGEVELDE: Okay, thank you.

23 BY MR. PAWLUK:

24 Q See that?

5 25 A Yes.
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. 1 Q And thats where you told Defective —— De —- Detective Dahlke

2 that he, meaning the defendant, everybody was sleeping. Thats

3 what you told her; correct?

4 A No. Its not -- the one you pointed to had nothing to do with

S your question.

6 Q I asked you whether you said everybody was sleeping, and you

7 said, Yes; correct?

8 A I didnt see that.

9 Q Was everybody sleeping?

iO A Yes, they had to be.

ii Q Was the defendant sleeping?

12 A No.

5 13 Q But you tell the Defendant (sic) Dahlke that he was.

i4 A That means -- when I say everybody is sleeping, I meant my

15 sisters and my mom.

16 Q You specifically use the word he.

17 A I dont remember that part.

18 Q Any other men in the -- in the household that you would refer

19 to as he?

20 MS. VAN LANGEVELDE: Your Honor, Im gonna object

21 because I think this is improper impeachment. It misconstrues

22 actually what it says. I mean, she takes ——

23 MR. PAWLUK: Well, Judge --

24 THE COURT: Wait. Okay. Let -- let -- either you --

S 25 if its something you can deal with on redirect ——
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S
i MS. VAN LANGEVELDE: Yes.

2 THE COURT: -- or I can take a look -- is it? Okay.

3 MS. VAN LANGEVELDE: Yes.

4 THE COURT: Because I can take a look at it if you

5 want, but I dont want to -- did you read exactly what was in

6 her prior statement?

7 MR. PAWLUK: Yes.

8 THE COURT: Okay. I think the issue was that it used

9 the word he.

10 MR. PAWLUK: Yes.

ii THE COURT: And so, thats the point --

12 MS. VAN LANGEVELDE: I can address it on my --

5 13 THE COURT: -- that Mr. Pawluk is making.

14 MS. VAN LANGEVELDE: I can readdress it.

iS THE COURT: Okay, thank you so much.

16 Go ahead, Mr. Pawluk.

17 BY MR. PAWLUK:

18 Q At Stonegate, Vanessa, you said that you were laying on the

19 couch?

20 A Yes.

21 Q And -- and then the defendant called you over to him.

22 A Yes.

23 Q Were you sleeping on the couch?

24 A No. I was awake, watching TV.

5 25 Q You remembertestifying at your probate hearing, when you told
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S
i the Court specifically, I know I was sleeping?

2 A I dont remember that.

3 Q If I showed you something that would help refresh your memory,

4 would that -- would that be helpful?

S A No, theres not really a reason to show me it. I dont

6 remember saying that. It might not even refresh my memory.

7 Q Well, you also said --

8 THE COURT: Thats now how it works. Excuse me, but

9 thats —— thats improper.

10 BY MR. PAWLUK:

ii Q You also testified at probate you werent sure how long you

12 were sleeping; remember that?

5 13 A No, I dont remember.

14 Q Defendant calls you over, pulls your pants down, stibks his

iS penis in your butt at Stonegate.

16 A Yes.

17 Q Fair to say thats pretty painful?

18 A I dont remember.

19 Q You dont remember it being painful?

20 A I dont remember most of it. I blank out everything.

21 Q You didnt cry, you didnt yell, you didnt scream.

22 A No. I dont remember.

23 Q Actually, there was just no reaction by you, at all, was there?

24 A Not that I remember.

5 25 Q And then, after it was over with, Vanessa, what, you just went
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S
i back to the couch?

2 A I dont remember where I went after.

3 Q I thought you said on direct that you went to the bathroom?

4 A That was in Courtland.

5 Q Oh, Courtland. So, in Stonegate, after it was all done and

6 over with, you dont rememberwhat you did?

7 A No, I dont.

8 Q You didnt go and run to your mom? You didnt go run to your

9 sisters room? You didnt scream, yell it hurt, it hurt?

10 MS. VAN LANGEVELDE: Your Honor, objection, compound

ii question.

12 THE COURT: Sustained. Would you please rephrase the

5 13 question?

14 BY MR. PAWLUK:

iS Q After it was over with, you didnt run to your moms room?

16 A No.

17 Q After it was over with, you didnt run to your moms room

18 crying?

19 A No.

20 Q Ever run into your sisters room?

21 A Me and my sister shared a room, so I dont know what I did.

22 Q Now, earlier, Vanessa, Dr. Luginbill, he —— he diagnosed you

23 with attention deficit disorder; do you remember that?

24 A I dont remember it, but I know I had it.

5 25 Q Do you need me to show you medical records where hes diagnosed

56th Circuit Court
Charlotte, Michigan

129

Jury Trial 3/27/17 516a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i you with ADD?

2 A Yes, you can show me.

3 Q Do you want me to show you?

4 A You just showed me that it said I had ADHD.

S Q Do you know when he first diagnosed you with A -- attention

6 deficit disorder?

7 A No.

8 Q If I told you he diagnosed you with attention des -- deficit

9 disorder in 2004, would you have any reason to dispute that?

10 A No, I dont remember. I dont know.

11 Q Okay. And with this attention deficit disorder, you were on a

12 variety of medication; were you not?

5 13 A Yes.

14 Q As a matter of fact, you were on Ritalin.

15 A Yes.

16 Q Anderol -- Adderall? Excuse me.

17 A Ive been on Ritalin, Adderall, Concerta.

18 Q Okay. And these medications —— or, some of the medications

19 gave you migraine headaches;correct?

20 A Yes. I still have them to this day.

21 Q Now, fair to say, Vanessa, that you -- you trusted Dr.

22 Luginbill, did you not?

23 A Yes.

24 Q And you saw -- you were seeing him or his nursing staff or --

5 25 A I mostly see Danielle, though, lately --
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S
i Q Danielle.

2 A -— cause Im older.

3 Q Yes. Danielle Richards.

4 A Yes.

5 Q And, actually, shes Dr. Luginbills physicians assistant ——

6 A Yes.

7 Q —— is that —— that true? Okay. And all the times that you

8 went to see Dr. Luginbill, you ever tell him that your butt

9 hurts?

iO A I dont remember.

ii Q You ever tell him that your butt is sore?

12 A I dont remember. I do not remember.

5 13 Q And how about your mom? You ever tell your mom that your butt

14 was sore, at any time?

15 A No.

16 Q Did you ever tell Crystal or Tina or your --

17 A No.

18 Q -- or your -- your -- let me finish the question. You ever

19 tell Tina your butt was sore?

20 A No.

21 Q Crystal your butt was sore?

22 A No, or else I wouldve told my mother.

23 Q Or that it hurt?

24 A No.

5 25 Q Did you ever tell your sisters your butt was sore?
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S
i A I told my little sister, Caitlin (phonetic), but she told me

2 this after the fact that ——

3 Q Well——

4 A -- when we were almost --

5 Q -- stop. Stop there. You didnt tell -— you didnt tell those

6 people.

7 A Nope.

8 Q Now, the time at Courtland, when he came into your room, you

9 were sleeping then, too, were you not?

10 A Yes, I was.

ii Q He came in, pulled your pants down, and sticks his penis in

12 your butt; true?

5 13 A Yes.

14 Q You didnt scream?

15 A No.

i6 Q Didnt cry?

17 A No.

18 Q Didnt yell?

19 A No.

20 Q Did you ever tell —— you ever tell Ernesto, hey, stop, it

21 hurts, dont?

22 A How am I supposed to tell somebody that?

23 Q Im asking if you remember saying that.

24 A I dont.

25 Q Now, the other time at -- the other time at Courtland, Vanessa,
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S
i you testified that Ernesto was in the bedroom.

2 A Yes.

3 Q Was he in your moms bedroom?

4 A What do you mean by --

5 Q What bedroom was he in?

6 A In what time in Courtland? Theres two times. The first time

7 was my bedroom.

8 Q First time was your bedroom. Whats --

9 A The second time was my mothers bedroom.

10 Q Mothers bedroom. And I think you testified that you were in

ii your room playing with toys or something; correct?

12 A Yes.

5 13 Q Okay. And he calls you into the room, and you go into the

14 room.

15 A Yes.

16 Q Now, you go into the room, and all this happenedto you before;

17 right?

18 A And I said before Im always in trouble for something. So, I

19 dont know if I was in trouble or not.

20 Q Okay. Well, one thing you did know is that, as you testified,

21 he put his penis in your butt.

22 A Yes.

23 Q And you went into the room.

24 A Yes, I did.

5 25 Q You didnt leave. You didnt go where your sister was. You
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S
i didnt go outside. You didnt do any of that.

2 A But he shut the door.

3 Q Well—-

4 A Thats what I was --

S Q -- you went. You went into the room instead of going outside;

6 correct?

7 A Correct.

8 Q And, actually, you would tell -- you told De -- De -- Detective

9 Dahlke that, if you peed yourself, youd clean yourself up,

10 youd go into your moms room if Ernesto wasnt there.

ii A Yes.

12 Q Correct? But if he was there, youd tell Detec -- Detective

5 13 Dahlke that you would go into your sisters room, you would do

14 something else; correct?

iS A Yes.

16 Q But at Courtland, he calls you in the room, and you just go,

17 happy to walk in.

18 A Cause I -- like I said before, Ive been in trouble for things

19 that I do not know of.

20 Q And earlier, you said you were scared. Earlier, you said that

21 it hurt. Now, at the Kensing -- Kensington Meadows incident,

22 Vanessa, I think you testified that you had peed your bed, so

23 you wake your mom up? Or, was she already --

24 A My mom was already awake, getting ready for work.

S 25 Q Okay. And she cleans you up, and then she takes you into her
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S i bedroom?

2 A Yes.

3 Q And Ernesto was home.

4 A Yes.

S Q Now, you testified that she -- your mom was up, and she was

6 getting ready for work; is that true?

7 A Yes.

8 Q And you knew this, apparently; is that correct?

9 A I didnt know it when I woke up.

10 Q But at some point in time, you knew that she was getting ready

ii for work?

12 A Yes.

5 13 Q Before this incident supposedly happenedwith Ernesto?

14 A Yes.

15 Q So, you knew she was getting ready for work. Youre in their

16 bedroom. You dont leave; correct?

17 A Cause he wasnt in there, at first.

18 Q Well, you know that your mom was leaving.

19 A (No verbal response)

20 Q You just said you knew your mom was leaving, getting --

21 A Yes.

22 Q -- ready for work. Knowing that, you still decide to stay in

23 the bed.

24 A Yes.

25 Q And, Vanessa, when you told Detective Dahlke about the
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S
i Kensington incident, she asked you how it stopped. Do you

2 remember what you told her?

3 A He moved out.

4 Q You told her that it stopped by you just leaving the room to go

5 get ready for a new day and take -- and to take your sisters to

6 the park.

7 A Thats what I usually did on a basis --

8 Q Do you remember telling her --

9 A —— took my sisters to the park.

iO Q Do you remember telling her that?

ii A I dont remember it.

12 Q So, if I showed you something to refresh your memory, would

13 that help?

14 A Yes.

15 MR. PAWLUK: I believe its page five.

16 BY MR. PAWLUK:

17 Q Vanessa, Im showing you the transcript interview you had with

18 Detective Dahlke. If you look at the very bottom, the last

19 couple lines, Detective Dahlke says, How did it stop? Do you

20 see what your response is?

21 A Yup.

22 Q By you just leaving the room, to get ready for a new day, take

23 your sisters to the park. Remembertelling her that?

24 A Now, I do.

S 25 Q So, at the Kensington Meadows incident, Vanessa, your sisters
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S
i were home; is that true?

2 A I dont know.

3 Q Well——

4 A By reading that, youre making it sound like they were home,

5 but I do not know.

6 Q Well, you told —- you told it to Detective Dahlke that youre

7 -— you just got up, you left the room, starting a new day,

8 youre gonna take your sisters to the park.

9 A They were probably in the front bedroom.

10 Q Well, Im just sayin they were home. Now, Vanessa, after Mr.

ii Uribe had moved out and left for good -- I think you said

12 February of 2008, whenever it was —— he would come by to pick

5 13 up Jazmeen and Myleesa for his weekend visitations, did he not?

14 A Yes.

15 Q And there was times that he would come to pick her up and his

16 girlfriend, at the time, Liz Hall, Elizabeth Hall, was with

17 him?

18 A Yup.

i9 Q Or, there was times that Elizabeth Hall would pick up Jazmeen

20 and Myleesa; correct?

21 A I dont know.

22 Q You dont remember. Those times -- those times that he would

23 come by and he would come by with Miss Hall, did you ever ask

24 your mom if you could go along with Jazmeenfor her weekend

5 25 visitation?
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S
i A I dont remember.

2 Q Now, Vanessa, whats interesting about your testimony is,

3 through the course of all this, you never -- you never told

4 anybody that you didnt like to be alone with Mr. Uribe. Have

5 you?

6 A I dont know.

7 Q You never told anybody, your mom, whoever, that Mr. Uribes

8 mean, I dont want to be with him.

9 A I believe I ——

10 Q Now, you -- is that -- do you rememberever saying that to

ii anybody?

12 A My Uncle Kevin.

5 13 Q Oh, you told your Uncle Kevin hes mean?

14 A Yes.

15 Q Whats your -- whats Uncle Kevins name, full name?

16 A Kevin Johnson.

17 Q Did you ever tell Detective Dahike about Kevin -- Kelvin

18 Johnson -- or, Kevin Johnson?

19 A No.

20 Q Did you ever tell your mom that hes mean?

21 A Not that I remember.

22 Q You ever tell your mom you dont like to be alone with him?

23 A No.

24 Q Now, its true that you didnt tell your mom what he was doing

5 2S becauseyou were scared, if you told her, told anybody, hed
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S
i kill your dad; correct?

2 A Yes.

3 Q But you didnt say I dont like to be around him, Mom.

4 A I told my uncle.

S Q Okay, you told your uncle. Your uncle live with you?

6 A No.

7 Q Okay.

8 A My uncle just got out of prison.

9 Q Yet, you never told your mom Ernestos mean.

10 A I dont remember if I have.

ii Q You never told your mom Ernesto hurts me. In other words,

12 Vanessa, you never -- you never told your momany kind of

5 13 information about any part or piece of what was happening to

14 you; is that true?

15 A Yes.

16 Q Now, you indicated that you had a conversation with him summer

17 of 2012 about —- summer of 2012 about tattoo business; right?

i8 A Yes.

19 Q Before you had mentioned this in September; correct?

20 A Yes.

21 Q And the words you use is that you gotta had -- you had a

22 conversation where he said -- he said any woods.

23 A Is there any woods around that we can go to.

24 Q Not confused with anywhere we can go to?

5 25 A No, he said, any woods.
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S
i Q Any woods. Youre talking on the phone?

2 A Im sorry?

3 Q When that conversation took place, were you talkin on the

4 phone?

5 A It was through text message.

6 Q Do you still have those text messages?

7 A No, it was an Obama phone.

8 MR. PAWLUK: One second, Your Honor, collect my

9 thought here a minute.

10 BY MR. PAWLUK:

ii Q Vanessa, do you remember telling Detective Dahlke, when she

12 asked you how do you know this really happened, you told her

5 13 that you had dreams, that sometimes you had dreams?

14 A Yes, I used to.

15 Q Did you ever tell her -- you ever tell her that?

16 A Yes.

17 Q And, Vanessa, you know that theres a difference between dreams

18 and reality?

19 A Yes.

20 Q Vanessa, did you ever have a psychological evaluation done?

21 A I dont know what that is.

22 Q Where a psychologist talks to you about this incident in -- in

23 more detail.

24 A I dont remember.

5 25 Q Did you ever tell Dr. Guertin that you were in the process of
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S
i seeing a psychologist?

2 A Not that I remember.

3 MR. PAWLUK: One second, Your Honor. Judge

4 Cunningham, thank you. Im done.

S THE COURT: Ms. Van Langevelde.

6 MS. VAN LANGEVELDE: Just -- just one minute, Your

7 Honor.

8 THE COURT: Absolutely.

9 MS. VAN LANGEVELDE: So, thank you, Your Honor.

10 REDIRECT EXAMINATION

ii BY MS. VAN LANGEVELDE:

12 Q Vanessa, are dates kind of hard for you to —- to -- to figure

5 13 out?

14 A Yes.

15 Q Okay. So, youre -- and youre testifying to the best of your

16 ability, as far as dates go; true?

17 A Yes.

18 Q What did you mean in the testimony that Mr. Pawluk asked you

19 about -- excuse me -- when you said he wasnt at the -- at the

20 house, he wasnt ever at the house? Whatd you mean by that?

21 A That he was out, like doin tattoos or working or with friends.

22 Q Does that mean he never, ever was at the house?

23 A He was at the house. He was just like barely there.

24 Q Okay. When was he at the house?

5 25 A Mostly at night.

56th Circuit Court
Charlotte, Michigan

141

Jury Trial 3/27/17 528a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i Q Was he ever there watching you and your sisters?

2 A Yes, he was.

3 Q Was he at the house when you were sexually abused?

4 A Yes.

5 Q Are you confused about who sexually abused you?

6 A No.

7 Q Who sexually abused you?

8 A Ernesto.

9 Q Do you know where the sexual abuse took place?

10 A Yes, I do.

ii Q And where did it take place?

12 A In all them houses that I lived in.

5 13 Q With the defendant?

14 A Yes.

iS Q Your interviews with Detective Dahlke, that was back in 2012;

16 is that true?

i7 A Yes.

18 Q Its been a long time.

19 A Yes, very long time.

20 Q And your testimony in probate court and then downstairs in

21 district court, thats —- that was a long time ago, too; right?

22 A Yes, it was.

23 Q Those were in 2013.

24 A Yes.

5 25 Q Its been a long time.
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S
i A Four years.

2 Q Were you sexually abusedwhen you lived in lot 98?

3 A No, I was not.

4 Q And that was in Kensington Meadows, too --

S A Yes, it is.

6 Q —- is that true? What was your address in Kensington Meadows

7 where you were molested? Or, Im sorry, sexually abused.

8 A Lot six in Kensington Meadows.

9 Q So, you, actually, lived in two different addresses in

10 Kensington Meadows --

ii A Yes, I did.

12 Q -- true? Did -- where did -- did Mr. Uribe ever live with you

5 13 in lot 98?

14 A No.

iS Q What lot did he live with you and your family in?

16 A Lot six.

17 Q Now, you testified about -- I want to talk about the fight

18 between the defendant and your dad, okay?

19 A Okay.

20 Q You said your -- you call her your aunt. Shes your godmother?

21 A Yes.

22 Q Tina. She —— you said that she had to take you into the house.

23 A Yes.

24 Q So, you didnt see the whole fight -—

25 A No.
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1 Q -— is that true?

W 2 A I did not.

3 Q Did you see your dad after the fight?

4 A Yes, I did.

S Q And what did your dad look like after the fight?

6 A He looked like he had a broken nose, but it wasnt broken, and

7 his earrings were ripped out.

8 Q Why didnt you tell Dr. Luginbill when you were a little kid

9 about being sexually abused?

10 A Cause if I told anybody, I dont know what would happen to my

ii father, if he actually wouldve meant that.

12 Q Okay. I want to --

5 13 JUROR: Judge.

14 BY MS. VAN LANGEVELDE:

iS Q I want to show you --

16 MS. VAN LANGEVELDE: Wheres that document that you

17 —— Mr. Pawluk, you showed her from 2013? Is that in here

i8 somewhere?

19 MR. PAWLUK: Well, I published it, and I --

20 MS. VAN LANGEVELDE: Are there any -- ah, thank you.

21 MR. PAWLUK: Got it?

22 MS. VAN LANGEVELDE: Thank you.

23 MR. PAWLUK: Thats --

24 MS. VAN LANGEVELDE: Thank you.

5 25 BY MS. VAN LANGEVELDE:
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S i Q Okay, Vanessa, now Im showing you what Mr. Pawluk showed you

2 from August 2013, okay?

3 A Um-hum.

4 Q Now, this is after you disclosed; is that true?

S A Yes.

6 Q Do you —— did you use the word intercourse? Is that a word

7 that you used?

8 A No, I did not.

9 Q So —— and you didnt write this document; is that correct?

10 A Yes, I did not.

ii Q It looks like maybe Danielle did.

12 A Yes.

5 13 Q She was the PA?

14 A Yes.

15 Q Okay. So, you dont know what she meant by no intercourse,

16 cause you didnt write this.

17 A Exactly.

18 Q Okay. So, to you, what -- what could intercourse be?

19 A It could be anything, like holding hands, it can be -- I dont

20 know.

21 Q Thats not a word that you use; is that true, Vanessa?

22 A No, I dont.

23 Q Okay. Now, Dr. Luginbill wrote some notes about in 2010.

24 think this was the one that Mr. Pawluk showedyou from July

5 25 9th, 2010.
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S
i A Yeah.

2 Q Would your mom have been with you?

3 A Yes.

4 Q So, this history here, do you know if you said this or your mom

S said this?

6 A I dont know.

7 Q Okay. And you said -- it says in there that your parents are

8 divorced, but you said?

9 A My parents were never married.

10 Q So, they wouldnt have gotten a divorce.

ii A Exactly.

12 Q So, you wouldnt have said parents are divorced.

5 13 A Exactly. My parents are separated. Theyve never been

14 married.

15 Q They dated --

16 A Yeah.

17 Q -- and you -- and you were created.

18 A Yes.

19 Q Okay. So, you dont know -- you dont have any independent

20 recollection of any of this.

21 A No.

22 Q Okay. And you didnt write that.

23 A No, I did not.

24 Q You didnt write the police reports in this case; true?

5 25 A True.
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S
i Q So, if theres an inaccuracy, it could just be an inaccuracy

2 based on typos or whatever; true?

3 A Yes.

4 MR. PAWLUK: Objection, leading, Your Honor.

5 THE COURT: Sustained.

6 BY MS. VAN LANGEVELDE:

7 Q Now, Vanessa, every single time that the defendant calls you

8 into the room, did he put his penis in your butt? Every single

9 time, ever?

10 A Not every single time, ever, but I was mostly either -- I was

ii getting hot sauce in my mouth for saying a bad word or getting

12 spanked for something and --

5 13 Q So, when he called you into the room, did you know what was

14 gonna happen?

15 A No.

16 Q Oh, I want to show you -- somebodys knocking on your door.

17 THE COURT: Somebodys knocking on that side door?

18 MS. MORTON: Thats a first.

19 THE COURT: Thats a first.

20 MS. VAN LANGEVELDE: Ive never had anybody knock at

21 the door.

22 THE COURT: Perhaps you could investigate that.

23 MS. VAN LANGEVELDE: Thank you.

24 MR. PAWLUK: Just the bottom half? Yeah. The known

25 -- known portion?
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S
i THE COURT: And I guess its the --

2 MS. VAN LANGEVELDE: Yes.

3 BY MS. VAN LANGEVELDE:

4 Q All right, Vanessa, Im showing you what Mr. Pawluk showed you.

S This was —— this is your transcript, the transcript of your

6 interview with Detective Dahlke, okay?

7 A Um-hum.

8 Q In that, you say, We used to live in this trailer park,

9 Stonegate, in Eaton Rapids around -- he, -- coma --

10 Everyone —-

ii MR. PAWLUK: Well, Judge, I think that -- I think

12 that she can re -— review that statement, and then she can ask

5 13 her questions against that statement versus reading it into the

14 record, because its not ——

15 THE COURT: What are you using it --

16 MR. PAWLUK: Its not --

17 THE COURT: -- for, Miss Van Langevelde?

i8 MS. VAN LANGEVELDE: Im using it to clarify --

19 MR. PAWLUK: -- sworn --

20 THE COURT: Well, like that --

21 MR. PAWLUK: Its not sworn --

22 THE COURT: Are you using it for -- I mean, Im not

23 following what youre doing. Well, you can let me know what it

24 is youre trying to do, then we can figure out if you can do it

25 or not.
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S
i MS. VAN LANGEVELDE: Yes, Im doing it to clarify his

2 question to see what she meant when she said this.

3 THE COURT: Right.

4 MS. VAN LANGEVELDE: So, Im --

5 THE COURT: Well, I dont think you should use that

6 to clarify that. It was used to impeach her testimony -- or,

7 to —— to impeach her testimony asa prior statement that the

8 witness had made.

9 MS. VAN LANGEVELDE: Well, no.

10 BY MS. VAN LANGEVELDE:

ii Q Well, would —— would it refresh your memory, Vanessa, if you

12 read this -—

5 13 A Yes.

14 Q -- as to what you said about that? Okay.

15 MR. PAWLUK: Well, Your Honor, her memory was already

16 refreshed.

17 BY MS. VAN LANGEVELDE:

18 Q Do you need to refresh your memory again?

19 THE COURT: Well, actually, Im not sure which

20 document youre all talking about, but most of the time she

21 said she didnt rememberanything. So, there was only one doc

22 —- one time that I recall that she actually said reading the

23 document refreshed it. Is this the time? May I see it?

24 MS. VAN LANGEVELDE: (Inaudible).

2S THE COURT: Its -- oh, its the -— thank you for
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S
i that.

2 MS. VAN LANGEVELDE: Youre welcome.

3 THE COURT: Yeah, she said she didnt recall. So,

4 you cant have her recall again because, when that was read,

5 she said she —— this is all about the word he; correct? And

6 she said she didnt recall is what my notes reflect.

7 MS. VAN LANGEVELDE: Well, I can ask her if it would

8 refresh her memory and then --

9 THE COURT: But -- but that already happened. I

10 dont -- I -- my --

ii MS. VAN LANGEVELDE: Well, but, Your Honor, the

12 defense, he al -— the defense already readit to her, as well.

5 13 THE COURT: Why dont you ask her if she remembers

14 what she stated.

15 BY MS. VAN LANGEVELDE:

16 Q Vanessa, do you remember what you stated to the detective when

17 it talked about Stone —— the Stonegate incident and where

18 people were?

19 A I dont remem -- I dont remember like exactly talking about

20 it. But if its the one about him sleeping, its not true. He

21 was not sleeping.

22 Q Okay. Would it refresh your memory, as to what you said, to

23 review that part of the transcript?

24 A Yes.

25 Q Im showing you these three. And if you could re -- refresh --
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S
i read that and refresh your memory, then look at me when youre

2 done, okay?

3 A (Witness looking at Ms. Van Langevelde).

4 Q Is your memory refreshed?

5 A Yes.

6 Q Okay. I dont know if I did that. I didnt touch anything, I

7 swear.

8 THE COURT: I didnt touch anything, so. Go ahead.

9 MS. VAN LANGEVELDE: All right.

10 BY MS. VAN LANGEVELDE:

ii Q Vanessa, when you were explaining this, what -- what did you

12 say?

5 13 A What do you mean?

14 MR. PAWLUK: Well --

15 MS. VAN LANGEVELDE: What --

16 THE COURT: No, thats not -- okay.

17 BY MS. VAN LANGEVELDE:

18 Q What do you remember it? What -- what do you remember

19 happening?

20 A That --

21 MR. PAWLUK: Well --

22 THE WITNESS: -- he was not sleeping. He was at the

23 computer, just on the computer. Everybody else was not around.

24 BY MS. VAN LANGEVELDE:

25 Q Okay. When you said everybody, did you mean the defendant?
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i A No. I mean my momand my sisters.

2 Q And what did you mean by everybody?

3 A My mom and my sisters is what I meant.

4 Q So, you didnt meant the defendant.

5 A No.

6 Q Vanessa, why do you try and -- and blank this out? I think you

7 testified you try and blank it out, try not to think about it.

8 Why do you do that?

9 A Because Im trying to move on with high school and get into

10 college forms.

ii Q Do you like thinking about this?

12 A No, I hate it.

5 13 Q Do you like testifying about this?

14 A No.

iS Q Why did you, ultimately, disclose about the sexual abuse by the

16 defendant?

17 A Cause I was having some emotional problems about how I felt

18 about myself.

19 Q What do you mean by that?

20 A Like, I wasnt confident about anything, I didnt want to go to

2i school, keptgetting migraines, and I just couldnt do it no

22 more, and I didnt want to hold that inside of me and not bein

23 able to tell my parents.

24 Q So, why did you -- why did you, ultimately, tell?

5 25 A Cause he wasnt around.
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S
i Q Was it to get him in trouble, ultimately?

2 A No, not purposely, but I wanted it to stop, and I didnt want

3 it to happen to anybody else.

4 MS. VAN LANGEVELDE: No. Thank you, Your Honor.

5 THE COURT: May the witness be excused, Miss Van

6 Langevelde?

7 MS. VAN LANGEVELDE: Please, Your Honor.

8 THE COURT: Mr. Pawluk?

9 MR. PAWLUK: Yes, Your Honor.

10 THE COURT: Thank you very much. You may step down.

ii (At 12:09 p.m., witness standsdown)

12 THE COURT: Was that -- who was knocking at the door?

5 13 LAW/JURY CLERK: Pizza.

14 THE COURT: Why? Was nobody back there?

15 LAW/JURY CLERK: (Inaudible).

16 MS. MORTON: It was the pizza?

17 THE COURT: Okay. Ladies and gentlemen, your lunch

18 is here. That is what the knock, knock was. So, it is 10

19 after. Lets try to be done by one oclock.

20 Does that work for the prosecution?

21 MS. MORTON: Yes.

22 THE COURT: Does that work for the defense?

23 MR. PAWLUK: Yes, it does.

24 MS. VAN LANGEVELDE: Its fine, Judge.

5 25 THE COURT: All right. Please enjoy your lunch, and
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S
i well be ready to come back in at one.

2 Watch your step as you go down.

3 (At 12:10 p.m., jury exits courtroom)

4 THE COURT: Youre nattering. Anything else on the

5 record for the prosecution?

6 MS. VAN LANGEVELDE: No, not right now.

7 THE COURT: Anything for the defense?

8 MR. PAWLUK: No, Your Honor.

9 THE COURT: I hope you all have a nice lunch, and

10 Ill see you back here no later than like —- how about 11

ii minutes to for the attorneys?

12 MR. PAWLUK: Judge, can I leave these materials right

13 here?

14 THE COURT: Yeah, were gonna lock the courtroom.

iS (At 12:11 p.m., off the record)

16 (At 1:02 p.m., back on the record)

17 THE COURT: We are back on the record in People

18 versus Uribe.

19 Ms. Van Langevelde, anything we need to place on the

20 record before we bring the jury in?

21 MS. VAN LANGEVELDE: No, Your Honor. And our next

22 witness is gonna be Ms. Mortons witness, so.

23 THE COURT: Okay, Miss Morton, than I shall call on

24 you.

5 25 And, Mr. Pawluk, anything else on the record before

56th Circuit Court
Charlotte, Michigan -

154

Jury Trial 3/27/17 541a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i we bring the jury in?

2 MR. PAWLUK: No, Your Honor.

3 THE COURT: Awesome. Please bring the jury in, Miss

4 Ykimoff.

5 (At 1:04 p.m., jury enters courtroom)

6 THE COURT: You may be seated. Thank you very much.

7 Miss Morton, would you please call your next witness?

8 MS. MORTON: Thank you. The People call Dr. David

9 Luginbill.

10 THE COURT: Would you come right up here, please,

ii sir? Theres a step right before you get to the witness box.

12 Raise your right hand. Do you swear to tell the

5 13 truth, the whole truth, and nothing but the truth, so help you

14 God?

15 DR. LUGINBILL: I do.

16 THE COURT: Would you please have a seat and state

17 your full name for the record?

18 THE WITNESS: David Warren Luginbill, D.O.

19 THE COURT: And how do you spell your last name,

20 please?

21 THE WITNESS: L-u-g-i-n-b-i-1-l.

22 THE COURT: Thank you so much.

23 Miss Morton.

24 MS. MORTON: Thank you.

S
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S
i DAVID WARREN LUGINBILL, DO

2 at 1:05 p.m., sworn as a witness, testified as follows:

3 DIRECT EXAMINATION

4 BY MS. MORTON:

S Q Where are you employed?

6 A I work for Sparrow Medical Group in the Sparrow Professional

7 Building on East Michigan Avenue, across from the hospital.

8 Q And what do you do there?

9 A Im a family physician.

10 Q When you say D.O., what does that stand for?

11 A Doctor of Osteopathic Medicine.

12 Q And are you licensed to practice medicine in the State of

5 13 Michigan?

14 A Yes, I am.

15 Q How long have you practiced medicine in Michigan?

16 A Began practicing in 1979.

17 Q Have you always been in Michigan since you began practicing?

18 A Always in Lansing.

19 Q Okay. And do you treat Vanessa Gomez?

20 A I do.

21 Q How long have you -- has shebeen a patient of yours?

22 A Since birth.

23 Q All right. And so, did you keep -- have you kept records of

24 those visits and that treatment?

5 25 A Yes, I do have records.
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S
i Q All right. Do you -- was there a time when you treated Vanessa

2 for a urinary tract infection?

3 A I have treated her for urinary tract infections.

4 Q Do you know how many times?

5 A Looking through the records, I believe its two.

6 Q Okay. And do you know what year those -- those -- that that

7 occurred?

8 A Let me take a look, please.

9 Q All right. I can direct you to records from June of 2004.

10 A So, yes, she was treated on June 21, 2004 for a urinary tract

ii infection.

12 Q And how about in August of 2004?

5 13 A On August 4th of 2004, she was treated for a urinary tract

14 infection.

15 Q All right. And on August 4th of 2004, does it indicate what

16 her symptom was?

17 A Give me a second. Im a little nervous.

18 Q Actually, I can find it for you.

19 A Okay, Ive got it, I think.

20 Q All right.

21 A Im sorry. Pain with urination.

22 Q All right. And this would be a page thats in Peoples Exhibit

23 Number 11. All right, and during your treatment of Vanessa, do

24 you -- well, do you continue to treat her now?

5 25 A I do.
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i Q And have you ever treated her for constipation?

2 A Not that Im aware of.

3 Q All right. When you -- when a kid comes in, lets say a 10-

4 year—old, and youre taking a history or talking to them about

S why theyre there, whos normally giving that history?

6 A So, typically, a mother -- if the mother brought -- their

7 parent, usually the mother, would do most of the history and

8 ask questions. But then, for my -— personally, when Im

9 examining the child, Ill ask them questions, as we kinda go

10 through the examination.

ii Q All right. So, for instance, on August, I think its 23rd of

12 2013 —— no, Im sorry, July 8th of 2010, if theres a note that

5 13 says, Would like to restart ADHD meds —— this is a page out

14 of Exhibit Number 12 that Ive been referred to by both Miss

15 Van Langevelde and Mr. Pawluk during their direct and cross of

16 —— of Miss Gomez —— would like to restart ADHD med. Behavior

17 and activity level with sibs are problematic. Dislikes

18 weekends at dads. Parents divorced, would a -— an 11-year—

19 old normally come in and say I want to restart the ADHD med?

20 A Typically, that would be the mother.

21 Q And what about Im -- my behavior and activity level with my

22 siblings is problematic?

23 A That would not be typical of a child. That would probably be a

24 parent.

5 25 Q Did you -- were you involved in diagnosing Ms. Gomez with ADHD?
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S
i A Yes.

2 Q When did that occur?

3 A It was, approximately, as a five-year—old. Letme look. So,

4 initially, the mother came in 2004 and was requesting

S medication for attention deficit. And as a very young child,

6 we prefer not to use medications, if not possible. But, we

7 suggestedthat the mom go to the teacher and get note, which

8 she did, and brought that back. The note indicated that the

9 child was unable to pay attention in class, was bothering some

10 of the other children. And so, the mother brought the child

ii back in on a subsequentvisit, which that date of that visit is

12 April 19th of 2004. At that point, we did start medication for

5 13

14 Q And before April of 2004, did you have anynotes or any

15 recollection that there was a complaint about hyperactivity or

16 inability to pay attention?

17 A Not that I remember.

18 Q So, that April 4th visit -- Im sorry. Yes, April 4th visit --

19 or April 2004 visit, is that the first time that any issues

20 with attention were mentioned?

21 A Let me just make sure. There were no previous mentions that I

22 can see.

23 Q All right. After —— after Miss Gomez was diagnosed, did you

24 put her on medication, you said, after there was a teachers

5 25 note?
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S i A Thats correct.

2 Q And what medication did you start her on?

3 A Usually, we start on Ritalin.

4 Q All right. And were there other medications you used overthe

5 years?

6 A Later in time -- Id have to check for the exact dates -- but

7 she was changed from Ritalin to Adderall, which is another

8 stimulant, both in low doses.

9 Q Okay. Can I have you look at the June 29th, 2007 record,

10 please?

ii A Okay, I have that.

12 Q Can you tell me what medication shewas on at that time?

5 13 A She had been on -- on Ritalin.

14 Q All right. So, she started on Ritalin in 2004 and, as of June,

15 she was on Ritalin?

16 A June of 2007, yes.

17 Q Okay. Im sorry, June of 2007. And then, do you have a note

18 there about Vanessas mood or affect at that time?

19 A Her mom stated that she was unusually mellow on Ritalin. She

20 was acting zoned out.

21 Q Okay. And this is a medication shehad been on for three

22 years?

23 A She had been on it. Im not sure if it was continuous, but,

24 yes, she had taken that medicine at least intermittently

5 25 through the previous three years.
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i Q All right. And so, would that be unusual for someoneto have a

2 reaction like that, all of a sudden, on the medication they had

3 taken either continuously or previously?

4 A It wouldve been unusual, after three years, to get a new -- a

5 new kind of medication reaction, yes.

6 Q Other than ADHD, did you ever had a -- any other diagnosis that

7 was psychological or neurological in nature?

8 A When I was looking back through the notes, there was something

9 about sendingher to counseling. But Im looking -- Im not

10 sure of the date that was on. And Im not sure it was me or

11 one of the doctors in my office.

12 Q Can -- can you look at July 8th of 2010, please?

13 A So, July 8th of 2010, Dr. Lisa Ludwig, in my office, one of my

14 co—workers, saw Vanessa.

15 Q And is there a notation there about counseling?

16 A Under the plan, Consider counseling for behavior concerns.

17 Q And at —— at that time, was she on some medication for ADHD?

18 A The note indicates that Dr. Ludwig was going to restart her on

19 Concerta 27 milligrams. So, apparently, she was not taking it

20 up to the of that visit.

21 Q Okay. And is counseling something that is normally indicated

22 for ADHD?

23 A No, that would be something that would be unusual for someone

24 with ADHD -- ADHD to -- to need.

5 25 MS. MORTON: I have nothing else. Thank you.

56th Circuit Court
Charlotte, Michigan

161

Jury Trial 3/27/17 548a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i THE COURT: Mr. Pawluk.

2 MR. PAWLUK: Thank you, Your Honor.

3 CROSS-EXAMINATION

4 BY MR. PAWLUK:

5 Q Dr. Luginbill, good afternoon, sir.

6 A Good afternoon.

7 Q When a child comes in to see you and Mother -- or the child or

8 the mother says, hey, she has-- it hurts for her to urinate,

9 UTIs, whatever, do you do a full physical exam of the child?

10 A It would depend on the occasion. Urinary tract infections are

ii fairly common. It would be unusual to do that.

12 Q Its not that you wouldnt do it. It would -- I guess you

5 13 would assesswhether its necessary to do a physical exam given

14 the complaints?

iS A Yes.

16 Q Now, if a child were to come and see you, Dr. Luginbill, and

17 the parent were to tell you what the medical issue is, be it

18 pain or UTI5, whatever, you would focus on treating that

19 complaint; is that true?

20 A That would be true, except in the case when they came in for

21 Well Chal —— Well Child examination, where we look at

22 everything, pretty much everything.

23 Q And that was gonna be my next question, is do you know those

24 times that you looked at everything with Vanessa?

25 A I do have a -— a record of those dates. At the time, we were
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S
i using a flow sheet in the office. And so, I have those dates

2 recorded on a flow sheet.

3 Q And what -- what dates were those that you did a whole,

4 complete physical exam? Can you help me with that?

S A Sure. First visit was 1/22/99, then the second is 2/5/99.

6 That would be at one month of age, approximately. Then,

7 3/15/99. The next visit was on August 9th of 99, December

8 17th of 99. And so, those are all, kind of, in the first year

9 of life or one—year-old.

10 Q Okay. Well, Judge —— or, excuse me. Dr. Luginbill, if you

ii could maybe just leap to 2004 going forward.

12 A Okay.

5 13 Q If you could check.

14 A Vanessawas seen for a Well exam check on June 21 of 2004.

15 Q Let me stop you there. June -- June 21, 2004, when you say you

16 did a full physical exam, did you check the genitaria --

17 genitalia area of the -— of the child, of Vanessa?

18 A So, at that age, yes, I did on —- on that occasion.

19 Q And did you find anything that gave you any concern medically?

20 A I in -- I wrote down a normal exam.

21 Q Normal exam?

22 A Normal, yes.

23 Q So, after the 2004 exam, whats —— whats the next date that

S 24 she had a full exam?25 A She was seen by my physician assistant in August of 2006.
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S i Q And, again, any concerns concerning her vaginal/anal areas

2 during that exam?

3 A The exam was deferred, which would be typical. Kind of in the

4 preschool time well still do an exam, and usually what we do

5 is have the mother do the actual touching part of the exam

6 after theyre infants. But after they reach, kind of, the

7 preschool, kindergarten age, usually we only examine that area

8 based on a complaint.

9 Q Okay. And to your knowledge, Dr. Luginbill, was there any

10 complaints concerning that area of her -- of her body parts?

ii A At that period? On that date?

12 Q Yes.

5 13 A So, like I say, it was my PA that did the exam. But, no,

14 theres no -— no listing of any complaints.

iS Q One second. Dr. Luginbill, Im gonna show you a -- I guess

16 its entitled a Progress Note. It is a medical report thats

17 been recognized in Peoples Exhibit 12. And Im going to ask

18 you some questions about that after you get a chance to look at

19 that.

20 A Okay. I have the original of it here.

21 Q Did -- did you find it in your records?

22 A Idid.

23 Q And, Dr. Luginbill, what is -- at the very top, right-hand. 24 corner, we have a hard time distinguishing the date of the

25 visit. Can -- can you clarify that for us?
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S
i A Yes, I can. The photocopy appears to have cut off the year.

2 It was September 15th of 2010.

3 Q Now, in that report, Dr. Luginbill, apparently, she was, under

4 the Assessment, examined for UTIs?

S A Which would stand for urinary tract infection, yes.

6 Q Right. In the year 2010; correct?

7 A Correct.

8 Q And then, Im also gonna bring your attention to the GU

9 category of your form. External genitalia was checked off.

10 And my question to you is: Do you know why that that was

ii explored?

12 A That would indicate that -- that I did examine the external

13 genitalia.

14 Q And with respect to that, did you notice anything of concern?

iS A No abnormalities were noted.

16 Q Now, Dr. Luginbill, there are several medical reports from your

17 office that appear identical to the format of what I just

18 showed you; correct?

19 A You mean the -- the fact that theres a —— you mean the —- the

20 way the picture looks that looks like this? I mean, thats

21 this form were using? Is that what youre asking?

22 Q Yes, the format. Yeah, well ——

23 A Yeah, we used that format for a period of time, yes.

S 24 Q Yes. And in that -- in that form that you or your office uses,25 where patients come to see you, theres a section in the exam
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S i portion for, I guess, psychiatric concerns. I think its one

2 of the last segments of the areas of various aspects of the

3 humans -- of a persons body and mind, so on and so forth.

4 You have -- in the sections there, you have eyes -- eyes, ears,

S nose, throat, neck, respiratory, CV, breast, GI, G, continuing

6 all the way down to the psych portion. Do you see that?

7 A I do.

8 Q Okay. Short of going through each one of those, each one of

9 the forms, do you know whether or not you had any concerns in

10 the psych portion of the documents?

ii A So, this section would deal with the physical examination, and

12 it would not deal with like complaints or concerns or things

5 13 that the mother or the child had told me. So, I —— since

14 theres nothing recorded there, the findings are -— or, the

15 possible things we could check as being normal would be

16 judgment and insight, orientation to time, place and person,

17 memory, mood, af —— mood and affect. And so, these are,

18 actually, physical examination or observation, things that I

19 would make of a patient, and not something that the patient,

20 themselves, or the mother would say. And when I make a

21 checkmark in the box, it would mean that that certain thing was

22 normal. If the blocks —- block (sic) is empty, it would mean

23 that I had not recorded anything.

S 24 Q And if you didnt record anything, fair to say its not —— I25 mean, its because its something you didnt notice?
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S
i A (No verbal response).

2 Q Because you said --

3 A Either that or, particularly, something that didnt have to do

4 with the complaint. That would be the most common thing. I

5 mean, if something was obvious, you know, like a -- well, I

6 dont want to give a stupid example. But if there was

7 something obvious, I would -- I would record it. But since the

8 complaint was about painful urination, we didnt do a

9 psychiatric examination.

iO Q And in your form, theres a section for abnormal —— theres a

ii section you can write in abnormal findings, for you to address

12 any concerns that you might have of the examination or the

13 visit?

14 A So, that would be for the areaof abnormalities.

15 Q Yes. Now, Dr. Luginbill -- one second. From, I believe you

16 said, 2004 going forward, you had diagnosed Vanessa Gomez with

17 attention deficit disorder; is that correct?

18 A Yes.

19 Q And as you testified, she was given Ritalin, Adderall to help

20 with that condition?

21 A Yes.

22 Q And, Dr. Luginbill, there have been some visits with her and

23 her mom, I would imagine, where she complained about getting

24 migraines.

5 25 A I saw one visit. Is that what youre -- where she was
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S
i complaining of headaches.

2 Q And -- and they were migraines; correct?

3 A Id have to look. Do you have the date right in front of you,

4 50 I could find it quickly?

S Q No, Im —— I am not focused —— Im just generally speaking.

6 Im not focusing on --

7 A Okay. I —- I —- as I look through the records, I did see one

8 time when the complaint was headaches, and I cant remember the

9 date.

10 Q And, Dr. Luginbill, Im not sure if youre able to do this

ii without any Physicians Desk Reference in front of you or

12 whatever source you might refer to, but are you familiar with

5 13 the side effects of Ritalin?

14 A Seen that medications, yes.

15 Q Yeah. Do you know whether or not UTIs can be a side effect of

16 Ritalin?

17 A Well, when you look at the -- you also have to -- always have

18 to compare the -- the complaints versus a placebo. And there

19 would be no direct relationship between using a stimulant

20 medicine like Ritalin and urinary tract infection.

21 Q How -- how about migraine headaches?

22 A Headaches could be associated with using stimulant medicine,

23 yes.

24 Q Can U -- can Ritalin affect a persons mood, a childs mood?

5 25 A Yes.
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S
i Q At more drastic end of side effects, can Ritalin or Adderall

2 cause nightmares?

3 A I guess Im not sure of the answer on that. Im not -- Im not

4 sure of that. I dont know.

5 Q Can Ritalin, Adderall cause either weight gain or weight loss?

6 A It could be associated with weight change. It would be likely

7 to -- the concern, when using stimulant medicines like Ritalin

8 and Adderall, is that children could quit eating. And so,

9 weight loss would be more common.

10 MR. PAWLUK: One second, Your Honor.

ii THE WITNESS: Your Honor?

12 THE COURT: Um-hum.

5 13 THE WITNESS: (Inaudible).

14 THE COURT: Thank you.

15 BY MR. PAWLUK:

16 Q Dr. Luginbill, Im going to show you another report thats been

17 taken out of the medical reports of Peoples Exhibit 12 and

18 give you a chance to look that over, and I have some questions

19 for you.

20 MR. PAWLUK: Judge, a little house cleaning around

21 here. Were wondering —- I know that, before we started up, we

22 had -- had discussions on the record that we stipulated to --

23 THE COURT: Um-hum.

24 MR. PAWLUK: -- the medical records that we have

25 identified as --
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S i THE COURT: Exhibit 11 and 12.

2 MR. PAWLUK: Yes.

3 THE COURT: Im thinking that we should put pages on

4 them, like write Exhibit 12a, b, c. Is that the concern? Like

S this is part of 12.

6 MS. VAN LANGEVELDE: No. No, we just want to make

7 sure that theyve been moved and introduced into evidence,

8 cause Im not sure that we actually ever moved to introduce

9 them.

10 THE COURT: I thought that we did, but I was gonna

ii let the jury know that -- actually, we have 13 exhibits that

12 have been admitted.

5 13 We have, ladies and gentlemen, by stipulation of the

14 party, the Court has considered as evidence photographs,which

iS are gonna be Exhibits 1, 2, 3 and 4; report cards, which I

16 believe you saw them all this morning. The report cards would

17 be Exhibits 5 through 10, for each of the years. And then, we

18 have the medical report for Dr. Luginbill, Exhibit 11; medical

19 report from Sparrow, Exhibit 12; and then a photograph, another

20 photograph, which is 13. The parties have agreed that these

21 exhibits may be admitted, and I have admitted them. And they

22 will be published to you when each of the attorneys, through

23 whatever witnesses, want you to look at them, as what happened

S 24 this morning.25 (At 1:34 p.m., PX#l3 identified)
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1 (At 1:34 p.m., PX#1, PX#2, PX#3, PX#4, PX#5, PX#6,

W 2 PX#7, PX#8, PX#9, PX#10, PX#11, PX#12 and PX#13

3 admitted)

4 THE COURT: Now, my -- since we brought it up, the

S only thing is I thought Exhibits 11 and 12 consisted of several

6 documents; correct?

7 MS. VAN LANGEVELDE: Yes, Your Honor.

8 THE COURT: I just know if, maybe at one of the

9 breaks, we may want to sub mark each page, becauselike I have

10 this now. This, I believe, is out of Exhibit 12. That was

11 shown to the doctor. It needs to go back with Exhibit 12, but

12 this particular page has no notation on it. So, I think for

5 13 bookkeep -- housekeepingwell take careof that when the jury

14 isnt here and were not taking up the doctors time.

15 So, go ahead, Mr. Pawluk, do you want to take this

16 before it gets consumed on my desk and --

17 THE WITNESS: Ive examined the document.

18 BY MR. PAWLUK:

19 Q Im sorry. What —- whats that, Doctor?

20 A Im all set.

21 Q Okay, thank you. Is this -- are -- are you familiar with the

22 request for —— I believe its an MRI on Vanessathat was

23 conducted February of 2012?

S 24 A So, Im not familiar with it. I assumethat -— so, just to25 explain. In April of 2011, we began using computer records,
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S
i basically. And so, record keeping went off the paper system,

2 and this chart went into storage, where we got it back for the

3 sake of the —— this trial. And after that time, everything we

4 have would be in the computer. And I do have my computer with

S me. It would take a little while to bring it. But I have

6 looked at this document. If you have -- what specific

7 questions do you have on it?

8 Q Well, Dr. Luginbill, thank you. My question is -- is -- is as

9 to the very top portion of the —- of the report, it has a

10 category Reason for exam. And it states, Transient global

ii amnesia. And Im not sure if you can shed light as to what

12 that means. When I hear the word amnesia, I have my own

5 13 definition of it. But, I -- I guess, what —- why -- why the

14 reason for the MRI? It says, Transient global amnesia. Why

15 and what does that mean?

16 A So, the transient would mean that it was —— its not constant.

17 It did not continue. Global would meanpretty much everything.

18 And amnesia, of course, is what we would understand as

19 forgetfulness or ——

20 Q Forgetting.

21 A -- not remembering things.

22 Q Yeah. Now, did you refer her -- if memory serves you okay, did

23 you refer her for this MRI because of that?

24 A I did not order this MRI. It was ordered —— at the top, right

5 25 corner, it indicates that Dr. Zachary Dyme —— hes a local
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S
i pediatric neurologist —- ordered the test. Like I say, I could

2 look -- I can get into my computer records here, but it will

3 take a few minutes, if you want me to do that. I would assume

4 that one of two things happened. Most likely, our office

5 referred the patient to Dr. Dyme. Other possibilities are that

6 she went there from something that happened in the emergency

7 room. Or, it couldve possibly been, and unlikely, because,

8 usually, specialists wont take a direct referral from a

9 patient -- its unlikely but possible that the momcouldve

10 tried to set up the appointment with Dr. Dyme. But it would

ii take me a few minutes to get things going on the computer to

12 figure that out.

5 13 Q No, thats fine, Dr. Luginbill. My -- I guess my focus for

14 this particular doc —— document is the reason for the exam was

15 because of the amnesia.

16 A Could I also say that we also —— that wouldve been the reason

17 for the exam given by the doctors office. And then, under

18 Clinical History, it indicates right frontal headachesbeing

19 evaluated.

20 Q Yes, I see that.

21 A So, that would be the other. And Im not sure how those two

22 fit together.

23 MR. PAWLUK: Okay, Judge, at this time, I would like

24 to publish that document to the jury.

5 25 THE COURT: Go ahead.
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S
i MR. PAWLUK: Give me a second.

2 BY MR. PAWLUK:

3 Q Dr. Luginbill, can I bring your attention to —- there are a

4 couple medical reports, one dated January 3rd of 2014. Do you

S have that? Do you have that document?

6 A I dont but, if you have a few minutes, I can turn my computer

7 on, or else you could show it to me.

8 Q Is that probably easier for you, to have your computer in front

9 of you, so we can walk through it all?

10 A Yes.

ii THE WITNESS: Do we have wi-f i here?

12 THE COURT: Yes, there is wi-fl in the courtroom;

5 13 correct?

14 MS. MORTON: Theres wi-fi thats restricted. I

15 dont know ——

16 THE WITNESS: I can --

17 THE COURT: Oh.

18 MS. MORTON: —- if theres public wi-fi thats --

19 THE WITNESS: I can use -- if I may, I can use my

20 phone as a wi-fl.

21 THE COURT: Yeah, that would be fine, yeah. But I

22 cant let you on the courts —-

23 THE WITNESS: Thats fine.

24 THE COURT: -- system.

5 25 THE WITNESS: I can use my phone as a wi-fi hotspot.
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1 THE COURT: Okay.

W 2 MS. MORTON: What page are you looking at?

3 MS. VAN LANGEVELDE: Yeah, what page are you

4 referring to?

5 MS. MORTON: What page are you looking at?

6 MR. PAWLUK: Well, Im actually starting to build on

7 -— (inaudible)

8 MS. VAN LANGEVELDE: You said 2014?

9 MR. PAWLUK: Ive actually done both.

10 THE WITNESS: Your Honor, I dont know if I can use

ii this computer with this phone. Its just gonna take me just a

12 minute.

5 13 THE COURT: Okay.

14 MS. VAN LANGEVELDE: I think we can get --

15 MR. PAWLUK: Well, Dr. Luginbill --

16 MS. MORTON: We can just give you the copy and --

17 MS. VAN LANGEVELDE: The paper copies.

18 THE WITNESS: Whats that?

19 MS. MORTON: We can just give you the paper copies.

20 MR. PAWLUK: Yeah, that would be --

21 THE WITNESS: The paper copies would make it a lot

22 easier.

23 MR. PAWLUK: Yeah, just do that.

24 THE WITNESS: Okay. Ill try and keepworking on it.

5 25 BY MR.
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S
i Q Im gonna have -- Im gonna provide you, Doctor, with --

2 THE COURT: The whole stack?

3 MR. PAWLUK: Yeah, the whole stack, Peoples Exhibit

4 12.

S THE COURT: Okay.

6 THE WITNESS: Excellent.

7 BY MR. PAWLUK:

8 Q Ive got a whole stack. We can just —-

9 THE COURT: Do you have a whole stack --

10 MR. PAWLUK: -- go through em.

ii THE COURT: -- Ms. Morton or --

12 MS. VAN LANGEVELDE: We do.

5 13 THE COURT: Okay.

14 THE WITNESS: Thank you.

15 MS. VAN LANGEVELDE: Thank you. Starting with

16 January 3rd, 2014?

17 MR. PAWLUK: Im starting with the very first one.

18 MS. VAN LANGEVELDE: Whats the date?

19 MR. PAWLUK: Looks like 2/9/11.

20 BY MR. PAWLUK:

21 Q Now, Dr. Luginbill, do you --

22 A Just a second, let me find that date. Whats the date?

23 Q Its the second page in. Its dated 2/9/11. Its a report by

24 Dr. Shoemaker.

5 25 A Okay.
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S
i Q Gorightto--

2 A Oh.

3 Q Go right to the second page.

4 A Well, thats still on paper, Im sorry.

5 Q Yeah, its -— its the second page.

6 A Ill have that. I thought you said, it was 12 or 14.

7 Q Two-nine --

8 A 2/9/11, I have that report.

9 Q Yes, 2/9/11, and its a report by Dr. Shoemaker. Im not sure

10 if youre gonna be able to provide much here. But at the top,

ii theres abdominal pain/cramping that she was complaining

12 about. This is Vanessa; correct?

5 13 A Thats correct.

14 Q And then, here we go with your -- the psychological section of

iS the report, Judgment/Insight, Mood/Affect, those boxes were

16 checked off. Is that what you recognize?

17 A Yes.

18 Q And then the Assessmentportion, again abdominal pain.

19 Bottom, assess —- under the Assessmentcategory, abdominal

20 pain; is that correct?

21 A Yes.

22 Q And the date of the report is 2/9/11?

23 A Thats correct.

24 Q Now, Dr. Luginbill, if you can go and progress forward to the

25 medical report, the Progress Note dated 7/9/10. I think that
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S
i the prosecutor had --

2 A I have one 7/8/10; is that correct?

3 Q I think at the -- at the very bottom of that page, theres Dr.

4 Ludwig, dated 7/9/10.

5 A So, yeah, theres a discrepancy, because the medical assistant

6 wrote on the top July 8th --

7 Q Okay.

8 A -- and Dr. Ludwig did sign it July 9th. Im unable to say,

9 right now, which ones correct.

10 Q Okay. And theres a reference at the top, under section two,

ii that Vanessawould -— would like to restart her ADHD

12 medication. Do you see that?

5 13 A Yes.

14 Q Is that -- and do you know whether she started her medication

15 again on that, at that time?

16 A Dr. Ludwig gave her a prescription for Concerta, which is a

17 form of long-acting Ritalin. Thats the medication for ADHD.

18 Q Now, at the bottom, right-hand section, under Plan, theres the

19 Concerta 27 milligrams, but theres a note there that says,

20 Consider counseling for behavioral concerns. Do you see

21 that?

22 A I do.

23 Q Do you know whether or not she went to counseling?

24 A I found nothing in the chart that said that she did.

5 25 Q Now, Dr. Luginbill, if I can bring your attention to the
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S
i medical Progress Note dated March 17th of 09. It should be a

2 couple --

3 A Ihaveit.

4 Q Okay. Again, of the Assessment portion, ADD was recognized;

S correct?

6 A Yes.

7 Q And at the top portion —- and I —— I take it that you did

8 initial this Progress Note; is that true?

9 A Thats true. The visit was performed by Dawn Sampson, PA.

10 Q And theres a note that the Adderall was working well; is that

ii correct?

12 A Yes.

5 13 Q And, again, in the psychological portion of the report, nothing

14 was checked off.

15 A Thats correct.

16 Q Now, Dr. Luginbill, going in further, youre gonna see a report

17 dated 8/19/09.

18 A 8/19/09?

19 Q Thats —-

20 A Yes, I found it.

21 Q At the very top, shes there complaining about the Adderall

22 causing her headaches.

23 A Yes.

24 Q And, again, thepsych portion of the report is not checked off;

5 25 correct?
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S
i A Thats correct.

2 Q Now, Doctor, proceeding forward, youre going to see what the

3 earlier document was referencing, dated January 3rd of 2014.

4 Do you see that?

5 A Im sorry, could you say that again, please?

6 Q Theres another medical report for Vanessa Gomez dated January

7 3, 2014.

8 A January 3 of 2014? Let me look in --

9 Q In that packet I gave you, Dr. Luginbill, its, roughly, 15

10 pages in.

ii A Okay, Im getting ahead, I think.

12 Q It looks like this.

5 13 A Okay. Got 12 of 13. Okay, I have that.

14 Q Thank you. And thats a report generated at your office by

15 Danielle Richards, and shes your physi —— physician assistants

16 —— assistant?

17 A Yeah, shes our current physician assistant.

18 Q And if we go to page two of that report, she notes —— referring

19 to Vanessa ——

20 She has normal mood and affect. Her speech is

21 normal and behavior is normal. Judgment and thought

22 content normal. Cognition and memory are normal.

23 On page two, do you see that?

24 A I see that, um-hum.

25 Q Is that -— is that an accurate description of what was stated
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S
i in that report?

2 A Thats correct.

3 Q Okay. And, also, on 2014, Doctor, under the Assessment

4 portion, page two, Migraines; is that correct?

S A Yes.

6 Q Now, Doctor, I want to bring your attention to the next report

7 following that dated 12/5/2013.

8 A Earlier.

9 Q Yes.

10 A Okay, Ive got that.

ii Q Again, a report authored by physician assistant, Danielle

12 Richards.

5 13 A Correct.

14 Q Going to the second page of the Psychiatric section, she

15 states:

16 She has a normal mood and affect. Her speech is

17 normal and behavior is normal. Judgment and thought

18 content normal. Cog -- Cognition and memory are

19 normal.

20 Is that what it states?

21 A It does state that, yes.

22 Q And, again, under the Assessmentportion:

23 Vanessa was seen today for migraines.

24 Is that what it says?

25 A Migraine, in addition to polycystic --
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S
i Q Other--

2 A -- ovary syndrome.

3 Q Other matters, yes. Now, proceeding to the next document dated

4 November 22nd, 2013. Do you have that?

S A Um-hum. So, were going earlier in time, is ——

6 Q Yes, we are.

7 A Okay.

8 Q Again, the same psychiatric reference as the previous document,

9 normal mood and affect, so on and so forth; correct?

10 A Yes.

ii Q In other words, her psychiatric portion was normal; correct?

12 A Yes.

5 13 Q 10/28/2013.

14 A I have it.

15 Q Same psychiatric portion of the report, normal.

16 A Yes.

17 Q And theres an issue about weight gain and migraines; is that

18 correct? In the Assessmentportion.

19 A Yes. It says, Weight gain, attention deficit disorder,

20 migraines, amenorrhea.

21 Q Now, proceeding to a couple -- a couple reports, then, dated

22 6/21/2013.

23 A Okay, I have that.

24 Q A Dr. Jami Newman, apparently, authored that report. Is that

5 25 what you show?
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S
i A Yes.

2 Q 6/21/2013, psych -— psychiatric portion of that report normal;

3 is that correct?

4 A It states:

5 She has a normal mood and affect. Her behavior is

6 normal.

7 Q Yes. Now, Dr. Luginbill, can I bring your attention to the

8 progress medical report dated July 29, 2008?

9 A Ihaveit.

10 Q And I believe that its -- that you initialed that report at

ii the bottom there?

12 A Yes.

5 13 Q And, again, under the psychiatric portion, nothing was checked

14 off; correct?

15 A Thats correct.

16 Q Now, if I can bring your attention to the Progress Note dated

17 6/29 of 07. Do you have that, 6/29/2007?

18 A I do.

19 MS. MORTON: Just to clarify, these documents now,

20 beginning with July 29th of 08, are in Exhibit 11 and not 12.

21 MR. PAWLUK: Yes. Yes, Judge. I -- I shouldve

22 clarified that. The documents Im referencing are Peoples

23 Exhibit Number 11.

24 THE COURT: Does the witness have those, though, in

5 25 the stack? I thought you just gave --
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S
i THE WITNESS: I -- I have -- theyre in my original

2 chart.

3 THE COURT: Okay, go ahead, then. Good.

4 BY MR. PAWLUK:

S Q Dr. Luginbill, just for the record, you had provided my office

6 and also the prosecutors office with your medical reports; is

7 that correct?

8 A When a request comes in with a subpoenafor records or a

9 request for records, Ill initial it as being okay, and that

10 will be taken care of by a medical records clerk.

ii Q Okay, thank you. Now, referencing June 29th, 2007, you

12 initialed the document at the bottom —- or your signature. The

5 13 Assessmentportion says attention deficit disorder; correct?

14 A It says ADD, which would stand for attention deficit

15 disorder; correct.

16 Q Thank you. And under the judge -- or, excuse me. Under the

17 psychiatric section, there is something checked off, and thats

18 Mood & affect. Do you see that?

19 A Yes, um-hum.

20 Q And theres a notation underneath the section where its

21 checked off Mood & affect, and I believe it says Cheerful.

22 A It does.

23 Q And thats dated 6/29/2007; correct?

24 A Yes.

5 25 Q Now, Dr. Luginbill, I want to bring your attention to the
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S i medical report dated January 18th, 2007.

2 A Ihaveit.

3 Q And, again, on that date, the psychiatric portion is blank.

4 Nothing is checked off; is that correct?

5 A Thats correct.

6 Q The next report, Doctor, is April 20th, 2006.

7 A Ihaveit.

8 Q And, again, the psychiatric portion on the date of April of

9 2006 was not checked off; is that correct?

10 A Thats correct.

ii Q And you had initialed that report at the bottom?

12 A Yes.

5 13 Q And then, Doctor, you saw her also on April 12th, 2006.

14 A Thats the date, I think, we just discussed.

15 Q I believe that the one we just discussedwas April 20th.

16 A Oh, Im sorry.

17 Q And the --

18 A Im sorry. The answer is -— the same answer would be true for

19 April 20th, yes. And then, I saw her on April 12th. Im

20 sorry.

21 Q Yes. And the psychiatric section isalso left blank; correct?

22 A Thats correct.

23 Q Then you have a medical report dated 12 -- December 28th, 2005.

24 A I do.

5 25 Q And theres -- there is a section checked off under the psych

56th Circuit Court
Charlotte, Michigan

185

Jury Trial 3/27/17 572a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S i portion of your report, Mood & affect; correct.

2 A Yes.

3 Q Do you know what brought your attention to that?

4 A No, just acting normal.

S Q Now, Doctor, I want to bring your attention to February 4th,

6 2005.

7 A Ihaveit.

8 Q You initialed that report at the bottom; is that correct?

9 A Yes.

10 Q And at the top, theres a notation by —— Im not sure who --

ii what doctor actually authored the report with their initials,

12 but it states that Vanessa woke up in the night crying because

5 13 her ear hurts.

14 A I see that, yes.

15 Q Is that accurate?

16 A It does say that.

17 Q And under the psych section, again, nothing was checked off; is

18 that true?

19 A Thats correct.

20 Q Now, I want to bring your attention to September 10th of 2004.

21 A I have that report.

22 Q You signed that report. And there a note at the top:

23 Patient is here with biological mother care of left

24 ear pain. Woke up last night crying.

5 25 A Yes.
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S
i Q And, again, thepsychiatric portion of the report is theres no

2 concern; correct?

3 A Thats correct.

4 Q Now, Dr. Luginbill, if I can bring your attention to the report

5 of May 17th of 04. And I believe you might have testified

6 earlier, but the note says -- your report says that the patient

7 is here with biological mother to discuss meds for ADD; is that

8 correct?

9 A Yes.

10 Q And then, you did circle the psych section. Psychological

ii portion of the report, you did circle that, I see; correct?

12 A Thats correct.

5 13 Q And you make a note:

14 Very talkative interrupts.

15 Is that —— is that ——

16 A Yes.

17 Q -- correct? Now, is this something that Mother told you, or is

18 this something that you observed when she was in your office,

19 if you recollect?

20 A It would be observational.

21 Q But you say in the Abnormal note categories —— you make a

22 notation:

23 See note.

24 What note -- what note are you referring to?

5 25 A Thats a note that came from the teacher.
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S
i Q Okay. So, this is the —- this is the report that you had

2 testified ——

3 A This is a followup for the original complaint of attention

4 deficit, and the mom came back with the child, with a note from

S the teacher.

6 Q I gotcha. Okay, thank you very much. Dr. Luginbill, in the

7 course of examining Vanessa Gomez, did she ever tell you that

8 her butt hurt?

9 A I dont have a recogni -- or, recollection of that.

10 Q Did she ever tell you that her butt was sore?

ii A I think that -- no.

12 Q To your recollection, has sheevercomplained about her butt

5 13 area?

14 A Id have to look through all the records, but I dont remember

15 that she has.

16 Q And to your recollection, did she ever complain or did Mom ever

17 complain that there was bleeding coming from that area?

18 A No.

19 Q Dr. Luginbill, thank you.

20 MR. PAWLUK: Thank you, Judge.

21 THE COURT: Ms. Morton.

22 MS. MORTON: Thank you.

23 MR. PAWLUK: Judge, Im gonna -- one second. Judge,

24 Im gonna reserve publishing those medical reports to the jury

5 25 at this time its too much volume, and they can always have
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S
i that for their review at the —— during deliberations.

2 THE COURT: Okay.

3 MS. MORTON: I, actually, want Exhibit 12, which, I

4 think, is also --

S THE WITNESS: This?

6 MS. MORTON: Oh, these are in a different order now.

7 REDIRECT EXAMINATION

8 BY MS. MORTON:

9 Q You looked at a report from Dr. Dyme about an MRI.

10 A This might be it.

ii Q And one would be a transient --

12 A Right here.

5 13 Q Right here? Okay, thank you. It was after in the -- in the

14 exhibit, originally.

15 A Okay.

16 Q So, okay. So, Im gonna show you the pages that immediately

17 preceded that in the record. Can you tell us what that is?

18 A This is a Consultation Report from Dr. Dyme. As we were

19 sitting here, I did look through it. And we -- our office had

20 referred Vanessa to Dr. Dyme for the complaint of headaches.

21 And, so she was sent over to Dr. Dyme by our office.

22 Q For headache?

23 A I——

24 Q For headaches?

5 25 A For headaches.
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S
i Q For headaches, okay. And then, what is the date of this

2 letter? Its actually addressed to you; correct?

3 A It is. Its on January 18, 2012.

4 Q And what was the date of the MRI?

S A February 3rd of 2012.

6 Q All right. And looking at this letter, does it discuss the

7 recommendationfor an MRI by Dr. Dyme?

8 A So, Im gonna read it to myself cause —- so I can tell you the

9 answer to that. Can I read out that part? Would it be good to

10 read it out, or this part? Could you repeat the question?

ii Q The question was: Does it discuss the recommendationby Dr.

12 Dyme for an MRI?

5 13 A It says this:

14 In any case, Vanessa is to return following her MRI

15 to review the results.

16 Q All right. And then, the -- look at -- can you look at the

17 last paragraph on page two? And it would be --

18 A The family history is supportive of migraine. However because

19 of the reported unilateral focality -— that means one—sided

20 symptoms —- unilateral focality of the headaches, I have

21 advised that we obtain an MRI of the brain to rule out a

22 structural lesion.

23 Q All right. Anywhere in this report does it talk about any kind

24 of amnesia?

5 25 A No, it does not.
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S
i Q And in any of your records regarding the referral, does it talk

2 about any kind amnesia?

3 A No.

4 Q And so, do you have any explanation for why, on that lab report

S following the MRI, it talks about amnesia?

6 A So, Dr. Dyme wouldve given -- put in an order for the MRI.

7 And somewherebetween where he put it in, which has no mention

8 of amnesia, and the ordering, somewhere in between, a clerical

9 person in his office or perhaps at the —— at the hospital

10 entered the diagnosis wrong, is what it appears to me.

ii Q All right. Becausethis -- this letter to you talks about his

12 exam of Vanessa Gomez.

5 13 A Thats correct.

14 Q And theres no —- is there any mention, anywhere, in here of

15 any kind of amnesia?

16 A No.

17 Q Now, you said that on June 21st, 2004 you did a Well Child

18 check. Can you tell us what Vanessas dateof birth is?

19 A Yes, January 8, 99.

20 Q So, in —— on June 21st of 2004, she wouldve been five-years—

21 old?

22 A Correct.

23 Q And what -- can you describe theexam? You -- you said that

24 you checked genitalia. What is the exam that you do?

5 25 A So, typically, with a child of that age, if we were to examine

56th Circuit Court
Charlotte, Michigan

191

Jury Trial 3/27/17 578a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i a childs genitals, it would be to have the mother, with the

2 child laying on the table, the mother would slide down the

3 underpants, would spread the legs, and would separate the

4 labia, the lips of the vagina, and I would do a visual exam.

5 would not do any touching or any kind of internal examination.

6 Q What about of the anus? What exam would you do there?

7 A Itd be similar, just an external examination.

8 Q All right. And just a visual examination?

9 A Visual examination only.

10 Q All right. And then, what about on September 15th of 2010?

ii She was there for a UTI. And it says, under GU -- this was

12 asked on cross -— but it says you did an external genitalia --

5 13 theres a box there. Isnt there also a box, though, on those,

14 right above, for GI? And it —— it says —— I want to make sure

15 I get it exact.

16 A Could I -— could I ask the date again, please?

17 Q September 15th, 2010.

18 A Okay, Ive got it. Thank you.

19 Q Okay. So -— and right above, theres a -— a line that says

20 GI; correct?

21 A Yes.

22 Q And one of the choices, or boxes, there is Anus, perineum,

23 rectum; correct?. 24 A It is.

25 Q All right. So, is that a different exam than external
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S
i genitalia?

2 MR. PAWLUK: Judge, may -- can we approach?

3 THE COURT: Sure.

4 (At 2:12 p.m., bench conference)

5 (At 2:13 p.m., bench conference concluded)

6 MR. PAWLUK: Thank you, Your Honor.

7 THE COURT: Thank you.

8 BY MS. MORTON:

9 Q Okay, so my question was: Is that exam different than the

10 external genitalia exam for the box that you had marked?

ii A Yes, that would be -- the anus, of course, is the opening of

12 the rectum. The perineum is the skin between the vagina and

5 13 the rectum, on a female. And the rectum is whats inside. So,

14 yes, that would be maybe related, not totally different, but

15 that would be a more thorough examination of the rectum and

16 anus.

17 Q All right. And if youre examining for a UTI on that date and

18 youre ex -- and youre examining external genitalia, can you

19 tell us what that exam would be?

20 A So, with the mother —- at this age, with the mother and also

21 with my medical assistant in the room, it would be a visual

22 examination only.

23 Q All right. And just to be clear, the psychiatric line on your

S 24 Progress Notes, thats -- thats in reference to that moment in25 time; is that ——
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S
i A That is correct.

2 Q -- correct? Okay. So, youre not -- are you making a comment,

3 when you mark a box there, about overall psychiatric health?

4 A Im not.

5 Q And when you do an exam, do you do any like long-term

6 psychological assessment?

7 A No. Unless -- I mean, typically not, no.

8 Q How do you diagnose ADHD? Do you normally diagnosethat

9 yourself?

10 A I feel competent to diagnose ADHD. Sometimes you use screening

ii tests. We -- in the past, its been primarily by the history

12 of the mother. Very slightly on observation, but more by the

5 13 history of the mother, and, hopefully, with the help of —— the

14 input from teachers and other sources.

15 Q All right. So, when you say -- when you dont mark anything or

16 if you say, under psych, thats normal, youre not make --

17 making an assessmentof someones overall psychological health.

18 A Thats correct.

19 Q Just how they were with you that day.

20 A Thats correct.

21 Q All right.

22 MS. MORTON: I have nothing else. Thank you.

23 MR. PAWLUK: Judge, I have one, one question.

24 RECROSS-EXAMINATION

25 BY MR. PAWLUK:
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S i Q Dr. Luginbill, to your knowledge, has VanessaGomez -- has she

2 ever had a psychological evaluation assessmentperformed?

3 A It looks like it was ordered. Now, Id have to look through

4 these more current records. Im not —— can I --

S Q If you need a moment, go ahead. Its --

6 A Is there --

7 Q -- an important question.

8 A Do -- can either of the attorneys -- I mean, if you both agree

9 that theres nothing in here, I wont -- I wont take the time

10 to look, but --

ii MR. PAWLUK: Well, I guess there isnt.

12 MS. MORTON: No.

5 13 MR. PAWLUK: Well, Your Honor --

14 THE WITNESS: Heres what --

15 MR. PAWLUK: -- if the People would --

16 THE WITNESS: Heres what Dr. Dyme wrote in that

17 report that we were looking at. And Im not sure it happened,

18 but -- I dont see what I thought Id saw previously. So, not

19 that Im aware of is the answer.

20 BY MR. PAWLUK:

21 Q In Dr. Dymes report, Dr. Luginbill, page two, second

22 paragraph, second line, he states that her weight is 191

23 pounds.

24 A Thats correct, it does say that.

S 25 Q And is that a normal weight for a 13-year-old girl?
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S iA Um--

2 Q Would that be -- or, would that be con --

3 A It would not be in the normal range of weight for a 13-year-old

4 girl.

5 Q Dr. Luginbill, have you ever treated a child for injury to her

6 anus?

7 A You know, Im sure that I have, but I cant remember

8 specifically, just because, in 40 years, you treat a lot of

9 things.

10 Q Yeah, I understand. Would you be able to tell the jury what

ii kind of injuries would occur to a childs anus thats been

12 penetrated by an adult male penis?

5 13 MS. MORTON: Objection, this is outside the scope of

14 redirect and also, I believe, we have someone else who can

15 address this. But this —- this doctor has not been qualified

16 as an expert in that area.

17 THE COURT: Oh, well, I will sustain the objections

18 on two counts. I dont know that its the expertise, because

19 he is —— I guess his background is as a family doctor, but its

20 outside the scope of recross (sic)

21 MR. PAWLUK: Okay.

22 THE COURT: Nothing was placed in -- on the record,

23 on that issue, by Miss Morton on her redirect.

24 MR. PAWLUK: Yeah, thats fine. Thats all I have.

25 Thank you, Dr. Luginbill.
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S
i THE COURT: Okay, the doctor can be allowed to step

2 down and leave. Is he released?

3 MS. MORTON: Yes.

4 MS. VAN LANGEVELDE: Yes, from --

5 MR. PAWLUK: Yes.

6 MS. VAN LANGEVELDE: I would like him released from

7 his subpoenaso he can --

8 THE COURT: Thats what I --

9 MS. VAN LANGEVELDE: Yeah, yeah.

10 THE COURT: Thats what I just asked.

ii THE WITNESS: Whats that?

12 THE COURT: Youre released.

5 13 THE WITNESS: Thank you, Your Honor.

14 THE COURT: Means you are free to go. You are no

15 longer under subpoena. You may go wherever you want, whenever

16 you want.

17 THE WITNESS: For real?

18 MR. PAWLUK: Thank you, Doctor.

19 THE COURT: Just leave all the documents there --

20 THE WITNESS: I will.

21 THE COURT: —— and the —— the attorneys will collect

22 them.

23 THE WITNESS: Thank you.

24 THE COURT: Thank you, Doctor.

5 25 MR. PAWLUK: Thank you, Doctor.
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S
i (At 2:20 p.m., witness stands down)

2 THE COURT: Okay, we are gonna take a -- a little

3 afternoon break, let everybody stretch their legs. After some

4 pizza and salad and sitting, youre probably ready to move.

S Well take about 10 minutes.

6 (At 2:20 p.m., jury exits courtroom)

7 THE COURT: So, the good news is the coffee pot broke

8 but its fixed, and they have fresh coffee for the jury.

9 Anything you need to place on the record, Ms. Morton,

10 before we take our afternoon break?

ii MS. MORTON: No thank you.

12 THE COURT: How about you, Mr. Pawluk?

5 13 MR. PAWLUK: Judge, you had indicated that we should

14 maybe put pages to --

15 THE COURT: Its a thought becauseI -— Im just

16 sayin theres a lot of pages to Exhibits 11 and 12. Even when

17 each of you are referring to them, the other ones trying to

18 figure out what page is being looked at. It seems to be

19 difficult. You know what I mean, like what -- what page are

20 they on ——

21 MR. PAWLUK: Well --

22 THE COURT: -- and we have squiggle lines demarcating

23 things. The jury might be even more confused when we just give

24 them 11 and 12, which I -— I would be shocked if they dont

5 25 want back in the jury room to deliberate.
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S
i MS. MORTON: I was hoping that, if theyre taking

2 notes, theyre notating dates, becauseI think thats probably

3 the best way to identify the records.

4 THE COURT: Thats very optimistic of you, Miss

S Morton.

6 MR. PAWLUK: Well, Judge, I --

7 MS. MORTON: Well, you know, it doesnt happen often

8 but, every once in a while, I am optimistic.

9 MR. PAWLUK: Judge -- Judge, but on the same note, I

10 think weve almost addressedevery medical report --

11 MS. MORTON: Yes.

12 MR. PAWLUK: -- in both those exhibits.

5 13 THE COURT: Just let it be.

14 MR. PAWLUK: Okay.

15 THE COURT: Let it be.

16 MR. PAWLUK: Okay.

17 THE COURT: Anything else on the record?

18 MR. PAWLUK: No, Your Honor.

19 THE COURT: Lets take about 10 minutes recess while

20 the jurors are getting their coffee. And then, I assumeour

21 next witness just walked in.

22 MS. MORTON: You assumedcorrectly.

23 THE COURT: Good afternoon, Dr. Guertin.

24 DR. GUERTIN: Good afternoon.

5 25 THE COURT: All right, Im gonna stretch, too.
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S
i (At 2:23 p.m., off the record)

2 (At 2:37 p.m., back on the record)

3 THE COURT: We are back on the record in the People

4 versus Uribe.

S Ms. Van Langevelde and Ms. Morton are still here for

6 the prosecutor, as is Mr. Pawluk for the defendant. Mr. Uribe

7 is here.

8 Anything on the record before we bring the jury in?

9 MS. MORTON: No thank you.

10 THE COURT: Mr. Pawluk?

ii MR. PAWLUK: Other than the CV5, do you want to --

12 MS. MORTON: Oh, I --

5 13 MR. PAWLUK: -- address that?

14 MS. MORTON: Well, we have —— Peoples 14 is Dr.

15 Guertins CV.

16 (At 2:38 p.m., PX#14 identified)

17 THE COURT: Okay.

18 MS. MORTON: Peoples 15 is Dr. Henrys CV.

19 (At 2:38 p.m. PX4t15 identified)

20 MS. MORTON: And Defendants A is Dr. Hobbs CV.

21 (At 2:38 p.m., DA#A identified)

22 MS. MORTON: And were gonna stipulate that they all

23 come in.

24 THE COURT: Okay.

5 2S MS. MORTON: But, Im still gonna ask him aboUt his
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S
i qualifications.

2 THE COURT: Okay.

3 MS. MORTON: Okay.

4 THE COURT: Well, the three --

5 MS. MORTON: But I -- but the exhibits, nobodys

6 objecting to any of those exhibits.

7 THE COURT: Anything else? And are they all marked

8 and on the table now?

9 MS. MORTON: Well, I have Dr. Guertins right here,

10 but, yes.

ii THE COURT: Okay, Exhibits 14, 15 and Defendants A

12 are admitted by stipulation.

13 (At 2:38 p.m., PX#14, PX#15 and DX#A admitted)

14 THE COURT: They may be published to the jury

15 whenever the attorneys would like to do so.

16 Anything else?

17 MS. VAN LANGEVELDE: (No verbal response).

18 MS. MORTON: (No verbal response)

19 MR. PAWLUK: (No verbal response).

20 THE COURT: Please bring the jury in, Miss Ykimoff.

21 (At 2:39 p.m., jury enters courtroom)

22 THE COURT: Please be seated.

23 Miss Morton, would you please call your next witness?

24 MS. MORTON: Thank you. The People call Dr. Stephen

5 25
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S
i THE COURT: Do you swear to tell the truth, the whole

2 truth, and nothing but the truth, so help you God?

3 DR. GUERTIN: I do.

4 THE COURT: Please have a seat. Please state your

5 full name for the record.

6 THE WITNESS: My name is Stephen Roderick Guertin.

7 Its G-u-e—r—t-i-n, M.D.

8 THE COURT: Thank you.

9 Go ahead, Miss Morton.

10 MS. MORTON: Thank you.

ii STEPHEN RODERICK GUERTIN, M.D.

12 at 2:40 p.m., sworn as a witness, testified as follows:

5 13 DIRECT EXAMINATION

14 BY MS. MORTON:

15 Q Where are you employed?

16 A I work at Sparrow Hospital in Lansing.

17 Q And what do you do for Sparrow Hospital?

18 A Im Medical Director of the Childrens Center there, which is

19 an administrative job. Im also Medical Director of the PICU

20 there, which is an administrative job. Clinically, I work in

21 the Pediatric Intensive Care Unit. And I take one-third of the

22 year, one-third of the days and nights doing clinical work

23 there. That includes going to the Emergency Department as part

S 24 of the trauma team. I also have an afternoon clinic on days25 when Im doing sedations and some days when Im in the ICU. In
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S
i the afternoon clinic, I see kids from about a five to seven

2 county area who are referred for possible physical abuse,

3 sexual abuse or neglect. I see about 250 kids a year for that

4 reason. Im also the physician member of what we call the

S Child Safety Program. So, if there is a suspectedabuse

6 situation in the hospital, I also am called upon to consult in

7 those situations. Im an Associate Professor of Pediatrics at

8 Michigan State Universitys College of Human Medicine. And so,

9 I have to teach, too.

10 Q Okay. Sounds like that might keep you busy. Can you tell us

ii about your educational background?

12 A I went to a small, Catholic mens college in central Minnesota

5 13 called Saint Johns University, and I got a degree in English

14 Literature. Then, I went to the University of North Dakota for

15 two years for med school. And it was a small medical school.

16 You had to transfer out for the two clinical years, so I

17 transferred out to the University of Texas, Health Sciences

18 Center in Dallas, which is a big medical school. I graduated

19 from there in 1975. Then, I did my internship and residency in

20 pediatrics at Case-Western Reserve Hospital in Cleveland, Ohio,

21 a university hospital. And I finished that in 1978. Then, I

22 did a fellowship in pediatric critical care medicine, which I

23 finished in 1982. I was on faculty there for a year before

S 24 moving here in 1982.25 Q All right. And have you been a professor at Michigan State
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S
i University since 1982?

2 A Since 1982, 83. So, I think it was in 1983 when I was

3 appointed as an assistant professor, and then later became an

4 associate professor. Im also board certified in pediatrics

5 and pediatric critical care medicine. And my licensure is

6 here, in the State of Michigan.

7 Q Are you licensed in any other states?

8 A No.

9 Q Do you -- do you belong to any other associations or boards?

10 A I dont belong to any other —— well, I belong to the Society

ii for Critical Care Medicine, for instance. Im also a member of

12 the Childrens Advocacy Centers for the Midwest Training

5 13 Academy, which is an organization that -— that oversees the

14 activities of what are called childrens advocacy centers or

15 child abuse evaluation centers, pretty much throughout the

16 whole country. And once a month, we present cases and discuss

17 each others cases and sort of educate each other. So, thats

18 a monthly occurrence. And the reason why I do that is not just

19 to stay up in the field of child abuse, but its becauseIm

20 the physician member of three CACs here, locally. So, Im the

21 Quality Controller for the Sexual Assault Nurse Exam Program

22 for Lapeer County, and then Im on the Childrens Advocacy

23 Center for ShiawasseeCounty and Ingham County. And were just

S 24 now starting one in Clinton County. And Ill be doing that25 with them, too.
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S
i Q And have you received any awards related to any of these areas

2 that you practice in?

3 A Ive received a number of awards related to child abuse or to

4 -— to the work that Ive done in child abuse here, locally.

5 So, there was a Child Abuse Prevention Services award, a couple

6 of service organization awards, a couple of state—wide awards.

7 And they all relate, in part at least, to the child abuse work.

8 Q And have you published articles in this area?

9 A My publications have beenin the areas ofpediatrics, general

10 —- general pediatrics and pediatric critical care medicine.

ii havent published anything in child abuse.

12 Q Okay. And have you testified before?

5 13 A Ive testified in, probably, 20 to 25 counties in Michigan,

14 about 25 to 30 states in the United States, and a couple of

15 times in Canada in the area of child abuse.

16 Q And when you testified, were you previously qualified as an

17 expert in those areas?

18 A Yes, including this particular court.

19 Q And have you testified on behalf of the prosecution before?

20 A Yes. In fact, about two—thirds of the time when Im

21 testifying, because I see kids from this area, Im testifying

22 as a prosecution witness. But about a third of the time,

23 especially if Im out of state or out of county, about a third

24 of the time Im testifying as a defense witness.

25 Q Im gonna show you whats been admitted by stipulation as
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S
i Peoples Exhibit Number 14. And can you tell me what that

2 document is?

3 A This is a copy of my curriculum vitae, which is sort of a

4 summary of my professional life. Its not —— it doesnt

5 include all the various presentations you make or every lecture

6 you give. Thats just kinda too much, but -- but otherwise, it

7 does, including the publications that Ive had.

8 Q And the awards that you talked about, things like that --

9 A The awards are in there.

10 Q -— the awards --

ii A The awards are in there someplace.

12 Q Okay, thank you.

13 MS. MORTON: And, Judge, Im not going to ask to

14 publish that. Ill just leave it for the jury if they want to

15 see it later.

16 THE COURT: Okay.

17 MS. MORTON: But I would, at this time, move to have

18 Dr. Guertin qualified as an expert in the areaof child sexual

19 abuse, child abuse, and pediatric critical care.

20 THE COURT: Child sexual abuse --

21 MS. MORTON: Child abuse and pediatric critical care.

22 THE COURT: Voir dire?

23 MR. PAWLUK: Just one question, Judge.

24 THE COURT: Mr. Pawluk.
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56th Circuit Court

Charlotte, Michigan

206

Jury Trial 3/27/17 593a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i VOIR DIRE EXAMINATION

2 BY MR. PAWLUK:

3 Q Dr. Guertin, good afternoon, sir. In the laundry list of -- of

4 your explanation of your education and your experience, does

S any of it include being licensed as a clinical psychologist?

6 A No.

7 Q How about a psychiatrist?

8 A No.

9 MR. PAWLUK: Thats all I have, Judge.

10 THE COURT: Any objection to the Court qualifying Dr.

ii Guertin as requested by the prosecutor?

12 MR. PAWLUK: No.

5 13 THE COURT: The Court then qualifies Dr. Guertin,

14 pursuant to MRE 702, in the areas of child sexual abuse, child

15 abuse, and pediatric clinical (sic) care.

16 MS. MORTON: Thank you.

17 THE COURT: Go ahead, Miss Morton.

18 DIRECT EXAMINATION, CONTINUED

19 BY MS. MORTON:

20 Q Did you have an occasion to examine a VanessaGomez?

21 A Yes, I did.

22 Q And do you know when that examination occurred?

23 A It was on the 25th of October in 2012.

24 Q All right. And why were you examining her?

25 A She had been referred to me by the Lansing Police Department
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S
i becausethere was a concern that she may have beensexually

2 abused. So, it wasnt just an examination. It was an

3 evaluation for the possibility of sexual abuse.

4 Q All right. And how do you normally get referrals?

S A I normally get referral either from Childrens Protective

6 Services, various police agencies, sometimes foster care

7 agencies, sometimes other doctors. I try to avoid patients or

8 their families directly calling.

9 Q Okay. And so, this particular referral came from the Lansing

10 Police Department?

ii A Yes.

12 Q All right. And was it your understanding that this was an

5 13 abused -- well, Im sorry. Going into an exam like this, what

14 do you know about the case?

iS A We -- we have an intake sheet. And on it, it just says who the

16 child is, whos bringing the child, and it usually says who has

17 referred the child, and then theres just a place to circle

18 whether its physical abuse, sexual abuse, or neglect, or some

19 combination of those. We dont really —- if other materials

20 come, theyre put to the side, becausewe dont want to —— we

21 dont want to read through somebody elses findings and then

22 try and prove that. Its just this is our own evaluation.

23 Its our own exam. So -- but nothing else came with this

24 child.

25 Q Okay. So, when she came to see you, all you knew was she was
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S
i there for an exam for possible sexual abuse.

2 A She was there for an evaluation, which entails both history

3 taking, an exam, and even the possibility of obtaining lab

4 studies.

5 Q Okay. So, just generally, can you explain to us, when someone

6 comes to see you, like when a child comes to see you for this

7 reason, what happens? What do you do?

8 A The first thing is like I just said. We —— we put the -— any

9 materials that someone wants us to look at or thinks well look

10 at or hopes well look at get put to the side. We usually wait

ii to see whos gonna be in the room with us. So, oftentimes,

12 there will be a medical student to a resident, from either

5 13 pediatrics, family practice, the emergency department, or

14 psychiatry. All of the -— residents from all of those programs

15 rotate through the clinic. Sometimes a Sexual Assault Nurse

16 Examiner will rotate through, too. So, we decide where

17 everybodys gonna be and that kind of thing.

18 When the child comes, the child is given the option

19 of having someone in the room with him or her. And the reason

20 for that is because many kids are just too uncomfortable if

21 they dont have a support person, so we accept that. Its

22 okay. But the support is cautioned or told that they cannot

23 influence anything the child says. So -- and if they do, we --

24 they have to leave.

S 25 So, the child will be sitting closest to me. And
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S i then, I usually begin by ascertaining if the child even knows

2 why he or shes there.

3 Q Okay.

4 A About half of them do.

5 Q All right. After you ask them if they know -- well, what if

6 they tell you they dont know why theyre there?

7 A Then, I explain that were gonna talk first, and then Im gonna

8 examine them. And that what were gonna talk about is what

9 little kids call bad touch. And then, we go into what bad

10 touch is. And then, I ask them if anything like that had ever

ii happenedto them.

12 In this particular case, it wasnt necessary. She

5 13 knew what we were gonna talk about.

14 Q Okay. And so, in this —- so, for this portion of the

15 evaluation, you said you -- well, you had a conversation with

16 Vanessa?

17 A Right.

18 Q And who was present in the room?

19 A Her mom was there.

20 Q All right.

21 A But, again, her mother, in no way, influenced anything she

22 said.

23 Q Okay.

24 A And we look for that.

25 Q Is —- where was her mom sitting in relation to her?
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S
i A Her momwould be sitting to her left.

2 Q Okay. And did you have anybody else in the room with you?

3 A I cant tell from this report whether I did or not.

4 Q Okay.

S A Its not mentioned.

6 THE COURT: Its dry in here. Your throat gets dry,

7 and then you swallow wrong, and the next thing your eyes are

8 watering.

9 MS. VAN LANGEVELDE: I got one. I got two in my

10 pocket, Your Honor, for that reason.

ii THE COURT: Thank you. So, if anybody needs one,

12 just put your hand up. I have a whole bag right here.

5 13 MS. MORTON: Okay.

14 THE WITNESS: She needs a good doctor.

15 MS. MORTON: Do you want --

16 MS. VAN LANGEVELDE: Do you want a glass of water?

17 MS. MORTON: -- a drink of water? Ill get for you.

18 If you change your mind, we have water.

19 BY MS. MORTON:

20 Q So, when you started talking to Vanessa --

21 A Right.

22 Q -- did you -- did she know why she was there?

23 A Yeah. I asked her if she knew why she was here, and she said,

24 Yes, because Ive had bad things happen to me when I was

25 little.

56th Circuit Court
Charlotte, Michigan

211

Jury Trial 3/27/17 598a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i Q All right. Did you ask her about what she meant by that?

2 A First, I wanted to know when it was. And then, she said it was

3 when she was five. I asked if whatever happened, happened only

4 once or more than once. And it was clear that it had happened

S over a span of time. She said it lasted until she was nine-

6 years—old.

7 Q All right. And so, did she tell you who did the bad things to

8 her?

9 A Yes. She said it was a man named Ernesto, who was the father

10 of her little sister.

ii Q All right. And what did she sayabout who was present when

12 these things were happening?

5 13 A She said that others were not present in the room in which they

14 happened, that people were usually gone when this happened, or

15 they were in different rooms, sleeping.

16 Q Okay. Now, this portion of the evaluation, where youre asking

17 about what happened, why is it important to the rest of your

18 evaluation, the exam and the --

19 A Its a medical --

20 Q —— rest of it?

21 A -- evaluation. And what youre trying to evaluate is whether

22 or not someone was abused. And if you came to me with any

23 complaint, wed talk about it first. Oftentimes, talking about

24 it will tell us what to look for or what it even is.

5 25 In the cases of sexual abuse, especially remote
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S
i examinations or evaluations like this, most injuries would --

2 would be long-healed, depending on what the complaints are.

3 And so, a history is, oftentimes, the most important thing that

4 you have. And so, of course, you have to find out from the

5 child what happened. There are a number of reasons for that.

6 It isnt just to find out what the physical event was. Its

7 also to ascertain what the relationship was of the perpetrator

8 to the child, whether or not the child needs to be or is being

9 protected from that person, whether or not the childs getting

10 psychological help or needs it.

ii You listen, also, carefully to what they tell you

12 happened because it also tells you what you need to do. So, if

5 13 -— if Im talking to a child and they allege a certain thing,

14 and it means that I should check them for sexually transmitted

15 infection, thats really important. And you wouldnt,

16 necessarily, get that requirement simply from examining them.

17 You have to talk to them to find out what happened.

18 You even need to know who did it, not just because of

19 the psychological or social ramifications or to protect the

20 child but, if a child did have sexually transmitted infection

21 and you know who did it, from a public health point of view,

22 you have the opportunity to track down other sexual partners of

23 that person and see if they have the same thing.

24 So, there -- the main reason, frankly, is that, in

5 25 this particular circumstance, oftentimes history is the only
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S
i thing you have. And you would never do a medical evaluation of

2 someone who could talk to you, if they would talk to you,

3 without talking to them. You -- you wouldnt expect that.

4 Youd expect your doctor to listen to you. So, thats why.

5 Q So, if somebody -— does the course of your physical examination

6 and whatever like specimens you take, does that change based on

7 this part of the evaluation?

8 A It clearly can. So, in this particular circumstance, we did do

9 specimens, we did draw blood, we did obtain urine for what we

10 call PCRs -- its where you look for the RNA of certain

11 infectious agents -- based on the things that she said.

12 Q Okay. So, lets talk about that. When you —— you said that

5 13 she had told you, kind of, when this happened, who was there,

14 who did it. And then, how -- what do you talk about after

15 that?

16 A Then, I usually just ask fairly open—ended questions by

17 category. So, Ill ask: Did he do anything to you that he

18 shouldnt have done with his mouth? Her answer to that was no.

19 Did he do anything to you that he shouldnt have done with his

20 hands? Her answer to that was no. Did he do anything to you

21 that he shouldnt have done with his penis? Her answer to that

22 was yes, and then -- then she explained what he did with his

23 penis.

24 Q What did she tell you he did?

5 25 A She said he put his penis in her butt, that it went up her
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S
i butt, that she would be bent over on something or shed be

2 laying down on her stomach, usually, when this happened. I

3 asked her a few more questions after that.

4 Q All right. What else did you ask her?

5 A I asked her if it hurt. She said, yes. I asked her if there

6 was bleeding. She said, no.

7 Q All right. Now, she just described to you an object, a penis,

8 going up her butt, and then indicated there was no bleeding.

9 Is that something that you would expect?

10 A You can have bleeding. And so, if theres a big enough tear or

ii if the tears deep enough, you would even expect bleeding. But

12 most the time, theres just compression of tissues, with a lot

5 13 of -- theres some bruising, maybe some chaffing, and

14 superficial stretching or superficial breakage of the outer

iS layer of the skin but not, necessarily, all the way through the

16 dermis.

17 So, even like little babies who have fissures, many

18 of the times you wouldnt —— the de —— the descriptions not of

19 bleeding or obviously -- it can be there, but it doesnt have

20 to be.

21 And so, the fact that she described painful intrusion

22 but didnt describe bleeding was not surprising.

23 Q Okay. And would you -- Im sorry, Ill get back to that in a

S 24 minute. What about -- what did she tell you about afterwards,25 how it felt afterwards?
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S i A I asked her about —— I asked her how it felt afterwards to

2 defecate. And she didnt indicate, with any strength, that it

3 was particularly painful. I also asked if she knew whether or

4 not he had ejaculated either onto her, which is pretty common,

5 or inside her, and she didnt know.

6 Q All right. And is that -— when she doesnt describe painful

7 defecation afterwards, is that a surprising report to you?

8 A Its a —- it is a little surprising. Theres -- theres one

9 expert who is a previous president of the Royal Forensic

10 Society in -- in Great Britain who feels that if a child

ii doesnt describe painful defecation afterwards, there may have

12 been anal/genital contact but not, necessarily, full sodomy.

5 13 I, actually, have seen many kids in the past who described

14 sodomy, who didnt describe painful defecation. So --

15 Q All right.

16 A -- I dont put as much stock in that.

17 Q Did you ask her about any other type of sexual contact?

18 A Right. I also asked her if she had to do anything to him, in

19 particular with her mouth or her hands, and if there was any

20 contact with him with her vagina.

21 Q And what did she say?

22 A She said, no.

23 Q All right. And did you ask her about anything else while you

S 24 were in that exam?25 A Right. I asked if he said anything about this, because its
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S
i not uncommon for someone to either intimidate a child or

2 manipulate a child to be quiet.

3 Q And what was her answer to that?

4 A She said, He told me to keep it a secret. And if I told, he

S would kill my dad. And then, I said, Did you really believe

6 that? And she did.

7 Q All right. Did you talk to her about whetherpictures were

8 taken or pornography was shown to her?

9 A We asked about pornography, because sometimes pornography is

10 used either to introduce a child or —— or to, sort of, work a

ii child into sexual activity, or its used to actually instruct a

12 child, or its used so that the person doing it can be

5 13 stimulated. It adds to the persons stimulation. So, we

14 always ask about pornography. She didnt say there was any

iS pornography used.

16 We asked about pictures being taken, because people

17 sometimes traffic in photographs of children engaged in sexual

18 activities. And she said no to that, too.

19 Q Okay. And what about did she indicate that this was ongoing or

20 that it had ended?

21 A She indicated that it was ongoing up through about age nine.

22 She indicated that it stopped. I asked her why it stopped or

23 what made it stop. And she said it was because he moved out of

24 their house.

5 25 Q All right.
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S
i A So, he was -- he was no longer in contact with her.

2 Q And so, at the time that you examined Vanessa, how old was she?

3 A She was 13 at the time.

4 Q And so, what she described to you had taken place about four

5 years prior to your exam?

6 A Three or four years.

7 Q Okay. And so, did -- did you proceed, then, with the physical

8 exam?

9 A Yes.

10 Q Even though its four years later?

ii A Yes. There are two reasons: First of all, there may still be

12 evidence of sexual contact. And secondly, in this case, after

5 13 she had described what she had described, it was necessary to

14 obtain specimens from her anus.

15 Q All right. Can you describe for us, then, how do you

16 transition from the interview into —- or, the —- do you call it

17 an interview?

18 A We call it a history --

19 Q Okay.

20 A -— or report or interview, or we just talk.

21 Q All right. The talking part --

22 A With the kids —— yeah, with the kids, I dont know that I use

23 any term, really.

24 Q Okay. To the physical exam, how do you transition to that?

25 A We just —— we just tell em. Theyve already been told that
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S
i were gonna do a physical exam. And then, we tell em, okay,

2 lets go; were gonna go do the exam. And the exams done one

3 floor up, in a outpatient area where we have a -- an examining

4 table, a culpascope, so we can see things magnified, and where

S we keep a camera, becausewe -- we also tell them were gonna

6 take pictures of what we see. And we ask them if they want

7 anybody to be with them during the exam. She wanted her mom

8 with her. So, that was fine, her mom could stay with her.

9 Then, when we went up the area, there are patient care

10 technicians there who help us, there are also nurses who help

ii us, as well as whoever the resident physician is, or the Sexual

12 Assault Nurse Examiner, who is there as part of it.

5 13 So, the mother can be there or whoever the childs

14 support person is, the child, herself, and then we always have

15 a nurse or a technician, and we may have other people, too.

16 Q All right. And can you just explain for us -- youve used this

17 term a couple of times —- what a Sexual Assault Nurse Examiner

18 is?

19 A Sexual Assault Nurse Examiners are specially trained nurses who

20 do examinations of people suspected to have been sexually

21 assaulted. Most of the time those are acute exams. Theyre

22 done, usually, within a three to four day window. They also

23 obtain what is called a rape kit, which is then handed off

S 24 directly to the police.25 In our institution, we have pediatric trained
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S i sexually assault nurse examiners. And thats how I interact

2 with them. I also do quality control for them, too.

3 So, if they -— if they think they have seen something

4 or theyre puzzled by what they see, then I review those

S photographs. And if theres -- they will also call me to the

6 Emergency Department if they think its necessary. So, I have

7 a relationship with them beyond just instructor and student.

8 Q Okay. And so, this case, though, wasnt within three or four

9 days. So, would that —- would a Sexual Assault Nurse Examiner

10 have been part of the exam?

11 A No. She -- she couldve been as an observer or as a student.

12 She wouldnt have been in the role of Sexual Assault Nurse

5 13 Examiner.

14 Q Okay.

15 A I was doing the exam.

16 Q All right. So, can you explain to us, then, the exam --

17 A Sure.

18 Q -- what you do?

19 A So, a warm blankets put on the examining table, a warm

20 blankets put over the child. We talk to the child about the

21 position were gonna use, which we always start with them on

22 their back, in a lithotomy position. So, we pull out the

23 stirrups in a child this big. And we allow their legs to fall

24 to the side. And then, we examine the external-most part of

5 25 their genitalia, and then we examine as far as the hymen.
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S
i Oftentimes, you can see beyond the hymen into the vagina. And

2 thats the extent to which the exams done. We dont put a --

3 a speculum inside the vagina and open it up, to be able to see

4 in there. We dont do that. Were very careful to explain to

5 them each step of the exam and evenwhat were looking at.

6 We also have a play therapist, who actually comes

7 down and is with them and engages them in distractive therapy

8 while we do it.

9 And we make note of the external—most genitalia, the

10 Tanner stage or the level of sexual development of the child,

ii their inner thighs, the labia majora, labia minora, the area

12 that covers their clitoris, the clitoris, itself, the bottom,

5 13 which we call the posterior fourchette, the vestibule, which is

14 the space leading up to the hymen, and the hymen, itself. And

15 when we do an exam of the hymen, we use a Q-tip, to go

16 carefully all the way around, so that weve examined the entire

17 course of it.

18 And then, oftentimes, based either on history or --

19 or what we think is the right to do, based on what we see,

20 well obtain specimens from within their vagina. And those

21 specimenswill usually be sent for trichomonus testing,

22 chiamydia testing, gonorrhea testing, and herpes testing.

23 We -- during the course of this exam, we actually

24 photographed the whole thing. Theyre all still pictures. But

5 25 we photograph what we see. And thats for purposes of both
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S
i peer review, so if Im confused or if I actually think -— if

2 someones disputing what I saw, those are the photos, you can

3 look at em yourself. So, we document what we see that way.

4 Then, the next thing is we look at the area between

5 their vulvar, or vagina area, and their anus, that little

6 strip. And then after that, we examine their anus. Now, when

7 we do that, they have to bring their knees up to their chest,

8 hold their knees, and someone else holds their feet, and then

9 we examine their anus, with them on the -- on their backs. If

10 there is any confusion or if we cannot see what we need to see

ii in that position, then sometimes —— we didnt do it in this

12 case, but sometimes well put them in a knee/chest position,

5 13 with their butt up in the air. We almost never have to do

14 that, actually, to see what we need to see. The anus is also

15 photographed as we examine it. And, again, we go, literally,

16 from fold to fold, all the way around it. And then, based

17 either history or what we see, we —— we will do swabs from

18 there. So, in this case, we did that. We inserted swabs into

19 her rectum, and then those swabs were sent to look for sexually

20 transmitted infection.

21 After were done doing that, if were going to —— if

22 were already looking for sexually transmitted infection,

23 theres actually an even better way; its called a urine PCR.

24 And so, we will have her pee for us, and then that will be sent

25 to the lab.
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S
i And then, we call the lab over to draw blood, because

2 children, even four years out, could easily have chlamydia and

3 not know it. They could, clearly, have hepatitis B or

4 hepatitis C and not know it. They could have HIV and not know

S it. They could have syphilis and not know it. So, all of

6 those things are tested for, and we did that in this case.

7 After that, we actually go back to my office, and I

8 dictate the report. So, the report is dictated immediately

9 after the exam, with the child in the room. And the child has

10 the opportunity to correct me. So, as I am saying it, if Im

ii saying anything wrong, I instruct them to -- if I say anything

12 wrong, stop me and tell me. Thats how its done.

5 13 Q Okay. So, with the exam of Vanessa, can —— lets talk about

14 the beginning of the exam. How did you begin the exam?

15 A I began the exam by getting her in the right position, keeping

16 her warm with the blankets, telling her what I was gonna do,

17 swinging the culpascope over. Much of this is done even

18 without the culpascope. And then, looking at her external

19 genitalia. She was Tanner stage four. So, shes fully well —-

20 well into puberty. She was already menar —— she had already

21 started having menstrual periods, anyway. And I examined those

22 external—most areas that I told you about: The top of the

23 private area, the inner thighs, the labia majora, labia minora,

S 24 prepos (phonetic), clitoris, urethra, periurethral areas --25 thats where you pee from -- the posterior fourchette, the
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S
i vestibule, and then the hymen.

2 Q All right. And so, did you find any abnormalities in those

3 areas?

4 A There was a superficial notch in her hymen, which could be

S normal, but it could also be, actually, a residual of -- of a

6 sexual trauma.

7 Q All right. But in this case, did you have anyhistory that

8 would suggest that that was from sexual trauma?

9 A We did, but it wasnt with Ernesto.

10 Q All right. And then, what was the next part that you -- part

ii of the —-

12 A The next --

5 13 Q -- exam that you did?

14 A The next part is to look at the area between the vagina and the

15 anus. Hers was completely normal. And then after that, the

16 anus.

17 Q All right. And did you -- was -- was there any abnormal

18 findings there?

19 A There was no strictly abnormal finding. She had an area of

20 stretched skin at the top, the -- the front part of her anus.

21 And you could tell it was stretched skin without a scar under

22 it becausewe can spread it and it flattened, and there was no

23 scar underneath. But there was an area of stretched skin. We

S 24 see that fairly commonly normally, but it can be from anything25 that stretches the skin there.
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S i Q Okay. And what would be a normal reason for that?

2 A We see it even in little kids who pass large stools or large

3 volume stools or hard stools. So, it ——

4 Q So -- Im sorry, go ahead.

S A So, it doesnt have to be from intrusive sexual trauma.

6 Q But it could be.

7 A It could be, but it doesnt have to be.

8 Q And it also could be from constipation?

9 A Right, it could be from any passageof large volume stools,

10 usually during infancy and toddler.

ii Q All right. So, if there werent a history of that, you

12 wouldnt, necessarily, expect to see that.

5 13 A Right. But its -- you dont always, no, one way or the other.

14 But its —- it —- it is an area of stretched skin.

15 Q You just dont know why.

16 A Right.

17 Q But it could come from a variety of different causes.

18 A Yes, some normal.

19 Q All right. And then, you said you did swabs. Did you -- were

20 there any findings from the swabs?

21 A No, the cultures —— the cultures were negative, the PCRs were

22 negative, and the blood work was negative, which is good.

23 Q Okay. All right, so lets talk about the history of having an

S 24 -— an adult male penis, erect, put in a five—year—olds anus.25 What would you expect to see, in terms of injury, when that
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S
i occurs?

2 A Between age five and six -— thats sort of the cutoff. So, the

3 bottom of your pelvis has what we call the pelvic outlet. And

4 so, when something goes up into a kids anus, depending on the

S size of that outlet, there will either be a lot of compression

6 of the tissue or not. And right about age five to six is when

7 you pass from there being a lot of compression of that tissue

8 to none. So, it doesnt really have to cause significant

9 injury, at all. But in the first three or four days after

10 being sodomized, at any age, actually, you may see swelling,

ii spasm, what we call a patulous anus, where its just floppy.

12 Thats usually the first thing, actually. There can be

5 13 circumferential or focal bruising. There might be superficial

14 or even deep tears. But by the time Im examining this child,

15 which is years after last alleged sexual contact, you wouldnt

16 expect anything much.

17 Q Would any of those injuries be emergent?

18 A They might be emergent if theyre bad enough, but they dont --

19 you -- you just dont expect them to be. A child this age can

20 pass a poop, a stool, bigger around than a penis and —-

21 regularly, and -- and not suffer harm. They might get a little

22 fissure, maybe, but most dont. So, this is not, necessarily,

23 expected to cause acute, terrible injury or even lasting

S 24 injury. In fact, it almost never causes lasting injury.25 Q So, when you examined Vanessa, after taking that history, and
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S
i found a fairly normal exam but for this one area of stretching

2 that may or may not have been caused by what she described --

3 A Right.

4 Q -- was that an expected exam for you?

5 A Yes. This is a really vascular area. It heals really fast.

6 And even a scar in that area remodels, usually within months to

7 two years. So, Im examining her four years out, and it -- it

8 wasnt surprising to me that there wasnt any. You still have

9 to look, but it wasnt surprising to me that -- that there was

10 nothing.

11 Q Okay. And what about whats the difference between if the --

12 Im sorry. Whats the difference between if an adult penis is

5 13 inserted into an anus as opposed to, say, the vagina of a five

14 or six—year—old?

15 A The anus can -- its far more accommodating. So, if you put a

16 penis into the vagina of a five or six-year-old, her hymenal

17 openings only about eight millimeters across. A penis -— the

18 average penis, erect, is about 36 millimeters across. Its

19 non—estrogenizedtissue; it wont stretch. And youd expect a

20 tear, even a tear down into the vagina or even down as far as

21 the rectum.

22 The anus, though, routinely opens large enough to

23 pass big stools, stools that are as big around as a penis. And

24 it will dilate. And so, no, you -- you dont expect the same

5 25 level of injury, even at age five, if the contact is with the
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S
i anus.

2 Q Okay. And what would you expect in terms of pain following --

3 following that event and compared, to say, the pain of an ear

4 infection?

S A Well, you can have painful defecation afterwards and it could

6 last for a few days, and it can be memorable. I mean, for --

7 for many of kids. If any of you have hadpainful defecation,

8 you know what Im -- what I mean. It can hurt. But its not

9 constant. Its not something that you cant escape from. Its

10 not something thats with you all the time. Its only with you

ii when you defecate. And even then, only for a couple days.

12 So, how would I compare it to an earache? First of

5 13 all, I dont think you can compare it very well to an earache.

14 But secondly, an earache, its constant, unrelieved, it wont

15 go away or cant go away. Its not like you can just escape it

16 until your ear pops. So, I think an earache can be really bad.

17 I think pain in your butt can be really bad. But, I dont

18 know.

19 Q All right. So —— all right. So, in the history taking that

20 you did with Vanessa, did you have anyother explanations for

21 this area of stretched skin on her anus?

22 A No. But, again, I have to tell you, we see it often enough

23 where we either dont ask for an explanation or people arent

24 complaining about it, so. But there is no question, it can be

25 from what she described, or it couldve been. But because we
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S
i see it often enough otherwise, we didnt count it as a big

2 abnormal.

3 Q All right.

4 MS. MORTON: Okay, I dont have anything else. Thank

S you.

6 THE COURT: Mr. Pawluk.

7 MR. PAWLUK: Thank you, Judge.

8 CROSS-EXAMINATION

9 BY MR. PAWLUK:

10 Q Dr. Guertin, good afternoon, sir.

ii A Good afternoon.

12 Q Would you agree that penile/anal intercourse between a grown

13 man and a child of age five, seven, eight would be a traumatic

14 event for the child?

15 A Yes, and she described it as painful.

16 Q And, yeah, just for clarification, earlier, you said that you

17 didnt a lot of stock on the pain category of sodomy.

18 A No, what I said was I didnt put a lot of stock in the notion

19 that there has to be painful defecation afterwards or that a

20 kid has to remember that.

21 Q But--

22 A So, the way she characterized the sodomy, itself, was that it

23 hurt.

24 Q Right. And my -- my question to you, Doctor, is: Would an

5 25 adult penile/anal intercourse on a five, seven, eight-year-old
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S
i child be painful?

2 A Yes, it would.

3 Q Would it be very painful? Could you measure it on a scale of

4 one to 10? I know doctors do that quite often. You know,

S what the level of your pain between one and 10, one being

6 mild, 10 being severe. What would —— what would you classify

7 that between one and 10?

8 A I just dont know cause I -- I just dont know. I -- I -- how

9 could I answer that question? Ive never been sodomized.

10 Q But we would -- you would agree that it is painful?

ii A Every kid that Ive ever talked to said it hurt.

12 Q Thank you. Dr. Guertin, before your testimony today, did you

5 13 get opportunity to review any of Vanessa Gomezsprior

14 testimony that she hasoffered?

15 A No.

16 Q So, the only information you have is what she shared with you

17 at the medical evaluation meeting; correct?

18 A Yes.

19 Q Now, I want to be clear here, because I heard you say something

20 that I wasnt quite —— Id never heardbefore in this case.

21 You were referring to the -- the hymen. And the prosecutor

22 asked you if that was related to the incident with this ——

23 MR. MORTON: Judge, could we approach, please?

24 THE COURT: Sure.

5 25 (At 3:22 p.m., bench conference)
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S
i (At 3:23 p.m., bench conference concluded)

2 BY MR. PAWLUK:

3 Q Dr. Guertin, thank you. I just want to ask you about what I

4 heard, becauseI didnt hear it until now. And as when

S referenced to what you said about an abnormality to her hymen,

6 and the prosecutor asked you whether that was related or

7 associated with Vanessas explanation of the events happening

8 with Ernesto, and your responsewas, No, that was a sexual

9 trauma not involving Ernesto. Do -- do you remember saying

10 that?

ii A Yes. Id like to clarify, though. So, we were talking about a

12 superficial notch. A superficial notch in the hymen can be

5 13 normal or it can be the result of the healing process from a

14 deeper injury. But since the child had not discussedwith me

15 that Ernesto had done anything to her vagina, even if it was

16 not normal and even if it was the result of a healed or healing

17 injury, it would not have been from Ernesto.

18 Q Well, Doctor, the -- the question is that you had said it was a

19 sexual trauma.

20 A It can be. So, it can either be normal or it —- theres no

21 question that a transection of the tear all the way to the base

22 or a deep tear not quite to the base can heal to a superficial

23 notch. So, its one of the two.

S 24 Q So, it can relate to a sexual traumatic event.25 A Right, thats what I said.
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S
i Q Thank you. Now, Dr. Guertin, in your report, I noticed that --

2 your report dated November 5th, 2012, I noticed that you

3 addressedthat report to Detective Vicki Dahike; is that

4 correct?

5 A Yes.

6 Q Is she the one that referred Vanessa to you specifically, or

7 you dont know?

8 A I know it was from the Lansing Police Department. If I

9 addressed it to her, then the intake sheet that I told you

10 about wouldve had her name on it.

ii Q Okay. So, just out of —- out of course, you just addressed it

12 to her attention.

5 13 A Right, becauseon the intake record, thats who the referring

14 person was.

15 Q Now, Dr. Guertin, if I can get -- get your attention to the

16 third page of your report, it was your understanding that

17 Vanessahas not yet seen a psychologist regardingthis

18 situation; is that correct?

19 A Yes.

20 Q And did you instruct her to make arrangementsto see a

21 psychiatrist?

22 A I determined, or ascertained, whether or not she was seeing

23 one. And, actually, I shouldve either told her directly that

24 she neededto see one or, even in the report, indicated that

5 25 she should be seeing one. Its part of —— it is part of what

56th Circuit Court
Charlotte, Michigan

232

Jury Trial 3/27/17 619a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i youre obliged to do in a circumstance like this.

2 Q And I -— if memory serves me correctly, Dr. Guertin, in our

3 previous testimonythat we had with you, you had testified that

4 you should have made it a mandatory requirement for her to see

S a psychologist; do you remember that?

6 A Yeah, I dont remember the word mandatory. I cant actually do

7 that. Its not —— Im not empoweredto make sure that she sees

8 one. But I shouldve made it plain in this report that there

9 was the expectation that she was going to be seeing one, not

iO just the fact that she hadnt yet. And I shouldve made clear

11 to the referring entity that she needed to see one. Thats

12 true.

13 Q Now, Dr. Guertin, do you always, out of routine, send alleged

14 victims of sexual assault to have psychological evaluations

iS completed? Is that something thats routine, or is it just -—

16 A It is —- it is routine now that we have whats called small

17 talk. Its easier than it used to be.

18 Q And at what point -- at what point of, I guess, the evaluation

19 or, I guess, at what stage of the evaluation do you find it

20 necessary to send a child for psychological evaluation?

21 A If I had known -- if I had known at age five, six, eight or

22 nine this was going on, whenever you know, you -- you should

23 make that -- you should try to get that help to the child.

S 24 Q And why -- Doctor, why would a psychological evaluation be25 helpful in this particular case?
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S i A Itd be helpful in this particular case because a, shes been

2 through a really -- an adverse childhoodevent that could have

3 long-terms impacts on her -- impact on her; b, what has

4 happened to her is something that she shouldnt have to keep to

5 herself, that part of the healing process is to be able to talk

6 about it; c, the person who did this, according to her, is a

7 person who was living in her own household; d, maybe she could

8 end up trusting the system more if she got therapy. And if she

9 was suffering from post-traumatic stress syndrome. at any point

10 during this, it couldve been diagnosed and anticipated. So,

ii there would be many reasons why I think a psychological

12 assessment and/or a longitudinal treatment would be -- would be

5 13 good for her.

14 Q And, Dr. Guertin, you would agree with this, that teen-agers

15 lie?

16 A Anybody can lie, pretty much.

17 Q Well, actually, it was asked to teen-agers.

18 A Sure.

19 Q Teen—agerslie; correct?

20 A Sure.

21 Q Another reason for a psychological evaluation?

22 A Well, I mean, if theyre pathological liars, then, I mean, it

23 could be, yeah. I mean, it just depends on how much lying they

S 24 do. If they spend their entire day lying, I would think they25 ought to see somebody.
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S
i Q But, Doctor --

2 A But to answer your -- the real question you asked me, which

3 was: If she was lying about this, would that be a reason for

4 her to see a psychologist ——

S Q Well, an additional reason.

6 A Well, if -- Ill tell you this, if this happenedto her, what

7 she described, she should be seeing a psychologist.

8 Q Dr. Guertin, do you know Dr. Sharon Hobbs?

9 A Yes, I do.

10 Q And fair to say that you have referred some of your victim

ii children to her for -- to have psych -- psychological

12 evaluations completed?

5 13 A I have.

14 Q On -- on several occasions?

15 A That was quite a -- it more than 10 years ago, but, yes. And I

16 -— and I held her in respect.

17 Q Actually, do you work with Dr. Sharon Hobbs at Sparrow Hospital

18 on occasion?

19 A No.

20 Q Did you ever work with her at Sparrow Hospital under your --

21 (Inaudible - coughing) -- on occasion?

22 A No. I think I worked with her once. We had a —— a task force,

23 actually, set up of prosecutors, judges, a psychologist, Dr.

24 Hobbs, myself from the medical end, and we were trying to deal

5 25 with the issue of trying to get cases like this prosecuted in a
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S i timely fashion, so that they wouldnt have to linger for the

2 child, and so that the child could bring at least some kind of

3 an end to it, not -- I dont think you ever get over something

4 like this, but some kind of an end to it. And so, we met -—

5 and Im pretty sure she was part of that —— for about a year,

6 year and-a-half. It included judges from Eaton County.

7 Q Now, Doctor, Dr. Guertin, I believe in prior times weve had

8 hearings, and I believe you mentioned that sexual abuse can be

9 a diagnosis.

10 A Sexual abuse, physical abuse, child abuse is a diagnosis, a

ii medical diagnosis.

12 Q Which causes my next question, is that, in your evaluation,

5 13 under your Assessment portion of your report, you never

14 diagnose Vanessa Gomez as being a victim of sexual abuse.

iS A Well, I feel that the report, pretty much, speaks for itself in

16 that regard. But if youre asking me do I consider to -- her

17 to be a victim, I do.

18 Q Well, you didnt put that in your report, Doctor.

19 A Well, it says:

20 She gives a very clear history of being sexually

21 molested between the ages of five and nine. She indicates

22 that the person who did this was a man...

23 Et cetera.

S 24 Q Is it -— is it true, Doctor, you did not specifically say, and25 diagnose her specifically in your report, that shes a victim
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S
i of sexual abuse?

2 A Right. Theres no portion in this assessment where it says

3 diagnosis is sexual abuse, thats true.

4 Q Dr. Guertin, thank you.

S A Youre welcome.

6 REDIRECT EXAMINATION

7 BY MS. MORTON:

8 Q Is that your diagnosis?

9 A Yes, it is.

10 Q Do you need a psych evaluation, a psychological evaluation, to

ii receive counseling?

12 A Me, personally? Probably. But, are you talking about her?

5 13 Q

14 A Orme?

iS Q -- person -- okay, not you. Does a person need a full

16 psychological evaluation before they can go see a counselor?

17 A No. No. In fact, oftentimes, it starts with a counselor.

18 Q All right. And fair to say that sometimes theres never a

19 psychological evaluation?

20 A I cant answer that one. I know that, in this case, I wouldve

21 recommended-- I shouldve recommendedit.

22 Q Do you —- just becauseits in your report —— not in your

23 report, does that mean you didnt?

24 A No, it just —- the report says that I asked her the question,

5 25 and she wasnt getting it at that point. What the report
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S
i doesnt say is I strongly recommend that you get her a

2 psychological assessment, which actuallys in a lot of my

3 reports.

4 Q And this task force that you were on, when was that?

5 A It was in the nineties. There were two of them. One was on

6 teen-age prostitution, and one was this one. And I think the

7 one that I worked with Sharon Hobbs on was not the prostitution

8 one. I think it was -- the idea was to create some kind of

9 legal closure for these kids, quickly.

10 Q All right. So, your contact with Dr. Hobbs was a task force in

ii the nineties and referring patients to her 10 years or more

12 ago?

5 13 A Yeah.

14 Q All right, thank you.

15 THE COURT: Anything else for this witness, Mr.

16 Pawluk?

17 MR. PAWLUK: Yes.

18 RECROSS-EXAMINATION

19 BY MR. PAWLUK:

20 Q Dr. Guertin, you didnt say in your report, back when you did

21 the actual assessment or evaluation, that she is diagnosed with

22 -— as a —— as a victim of sexual abuse. Now, five years later,

23 reflecting back, youre saying thats my diagnosis?

24 A Well ——

5 25 Q Do you see where Im having a problem with that, Doctor?
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S
i A Actually, I dont. So, I think the report speaks for itself.

2 You can read this report, and you can see whats said in it,

3 you can see what Ive pointed out in it. Its true, I do not

4 have a section --

5 THE COURT: Well --

6 THE WITNESS: -- of the report that says diagnosis of

7 child abuse.

8 MR. PAWLUK: Well --

9 THE WITNESS: That doesnt mean I cant hold that

10 particular opinion. In fact, I have held that opinion since

ii then.

12 BY MR. PAWLUK:

5 13 Q Well, Doctor --

14 A And Im now expressing it.

15 Q Dr. Guertin, if this report was then provided to a psychologist

16 or a social worker, theyre reading it —— another professional,

17 theyre reading it, and theyre like wheres the diagnosis.

18 A Well, theres not a statement there that say diagnosis:

19 sexual abuse. If you read this report and read the content of

20 this report and what we discussed, in my opinion there would be

21 no question that shes been sexually abused. And I feel that

22 way now, and I felt that way then.

23 Q Theres no specific diagnosis victim of sexual abuse. But you

24 never say anything in your report, victim of sexual abuse.

5 25 Despite a diagnosis, you say nothing in your report that shes
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S i a victim of sexual abuse. Now, whats your --

2 A The entire report tends to say that shes a victim of sexual

3 abuse. In fact, it says how it happened. It says the period

4 of years in which it happened, gives the implication of almost

5 how many times it happened. It describes whether or not she

6 was manipulated into not saying anything about it, describes

7 the circumstances of the disclosure. It describes the reasons

8 why we had to test her for venereal disease. It describes

9 whether or not shes protected. It describes whether or not

10 the police are aware of this.

ii It is true theres not a line that says diagnosis:

12 sexual abuse. But if you are asking my opinion, and if you

5 13 read this, I think it should be clear that this document

14 supports that she was sexually abused. And based on her

15 history to me, I believe that she was.

16 MS. MORTON: So --

17 THE COURT: Thank you very much. Are you --

18 MS. MORTON: Well, I just want to clean that up.

19 So, I know that youve referred to the report several

20 times. I already know what the Judges concern is, because you

21 keep referring to letting them read it. Im willing —- weve

22 already discussed the redaction that would be necessary if it

23 were admitted. Id be certainly willing to admit the report if

S 24 thats what the defense wants to do with that redac -—25 redaction thats been discussed.
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S
i MR. PAWLUK: No.

2 MS. MORTON: Okay.

3 THE WITNESS: Can --

4 MS. MORTON: I just --

S THE COURT: No, I think it -- anymore questions for

6 the witness? May the witness be excused?

7 MS. MORTON: Thats fine, yes. He can be excused.

8 THE COURT: You may step down. Thank you, Doctor.

9 THE WITNESS: Thank you.

10 (At 3:38 p.m., witness stands down)

ii THE COURT: I need Miss Ykimoff to take the jury out.

12 MS. VAN LANGEVELDE: I dont know where Miss Ykimoff

5 13 is.

14 THE COURT: Lauren?

15 MS. VAN LANGEVELDE: She went --

16 MS. MORTON: No.

17 THE COURT: Shes not there.

18 MR. PAWLUK: There she is.

19 THE COURT: Yeah, can you please take the jury out?

20 LAW/JURY CLERK: Yes. I saw he was still on the

21 stand.

22 THE COURT: Yeah. No, I know, I know, I know.

23 (At 3:39 p.m., jury exits courtroom)

24 THE COURT: Okay, I think we have a problem here.

25 Whether or not Mr. Pawluk says anything, my responsibility —— I
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S
i thought I just heard an expert testify that sexual abuse

2 occurred and he vouched for the veracity of the victim. That

3 is not allowed. Now, maybe I didnt hear that, but let -- I

4 dont -— I want to deal with this now, because thats what I

5 heard Dr. Guertin just do.

6 MS. MORTON: I didnt ask the question. He wouldnt

7 let it go. I dont know what --

8 THE COURT: No, Dr. Guertin --

9 MS. MORTON: -- were supposed to do.

10 THE COURT: -- went off on his own. I mean, I was

ii sitting here listening, and Dr. Guertin even said, let me

12 explain, let me go on, and then he started going on and on

5 13 about the report. And then at the very end -- and we can have

14 Ms. Bond read it back, cause I just want to make sure that I

iS —- that Im —— now, I dont want to make sure Im incorrect.

16 That doesnt sound very good. I want to deal with this now

17 before we continue on, because thats what I thought I just

18 heard him say. I thought I just heard him vouch for the

19 veracity of the victim, which, I believe we all agree, is im --

20 not permissible. If thats what happened, then we have to

21 decide what were gonna do about it.

22 Ms. Bond, can you queue that back? That was the very

23 end of Dr. Guertins testimony.

24 MS. MORTON: I -— I will just note that, under People

5 25 versus Smith, 425 Mich 98 -- its a 1986 case —- they held that
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S
i a doctor may give an expert opinion that a person was sexually

2 assaulted provided the physical evidence supports the opinion.

3 I believe there was ——

4 THE COURT: Which there was none in this case. In

5 fact, he said theres no physical evidence.

6 MS. MORTON: Well --

7 THE COURT: The only physical evidence, actually,

8 that he testified to, other than the stretching on the anus,

9 was that he thought there may have been sexual trauma to the

10 hymen, which was not done by the defendant. So, I dont think

ii Smith is applicable.

12 But, again, Im focusing equally that -- my concern

5 13 that I want to check on, that I want to verify, was vouching

14 for the victim.

15 And Im -- in that regard, Im relying on -- I think

16 its People versus Beckley. I have it in my -— just my general

17 court notes that I keep up for criminal sexual conduct cases or

18 any cases with experts. So:

19 An expert may testify,

20 as the doctor did today,

21 that behavior of child sexual abuse is consistent

22 with that of other victims.

23 Of course hes allowed to do that.

24 But the expert may not testify about whether the

5 25 victims allegations are truthful or whether sexual abu~d
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1 occur.

2 And then:

3 A witnesss credibility is the province of the jury.

4 Expert testimony that vouches for a complainants

S credibility in a sexual abuse case is not allowed.

6 So, lets just make sure. I dont want to go too

7 far. I want —- if we have a problem -- if we have a problem, I

8 want to see if we can correct it now.

9 Ms. Bond, have you queued it back? If you can play

10 it, it might be better that the attorneys and everybody can

ii hear it instead of you reading it. It was the last two

12 minutes, I think, of Dr. Guertins testimony.

5 13 (At 3:43 p.m., requested portion of Dr. Guertins

14 testimony played back)

iS (At 3:45 p.m., end playback)

16 THE COURT: Okay, just stop it there.

17 So, were gonna take a break and let everybody think

18 about it and talk about it. Ill come back in about 10

19 minutes, and we can talk about ways to proceed. But, I -- I

20 thought I heard him say what we just heard him say.

21 Im gonna let the prosecutor -- obviously, Im

22 looking at Ms. Mortons facial expression. She doesnt think

23 its a problem. You can argue that. Mr. Pawluk, you can argue

S 24 what you wish to argue. If there is -— then Ill make a25 decision. And if there is a problem, I would -- I, of course,
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S i want the input of both sides of how do we correct the problem.

2 Ill be back in about 10 minutes.

3 (At 3:46 p.m., off the record)

4 (At 3:56 p.m., back on the record)

5 THE COURT: All right, were back on the record in

6 the People of the State of Michigan versus Uribe.

7 Ms. Van Langevelde is here on behalf of the People.

8 Miss Pa -- Mr. Pawluk is here with the defendant. Oh, Miss

9 Mortons here. Miss Morton is also back.

10 I think, since its only five to four, we should call

ii the next witness and keep going cause --

12 MS. VAN LANGEVELDE: Okay.

5 13 THE COURT: -- Dr. Guertin was done for the day, and

14 we can deal with any issue either after five oclock or first

15 thing in the morning.

16 MS. VAN LANGEVELDE: Okay, thank you, Your Honor.

17 THE COURT: And they needed a little break to stretch

18 their legs, anyways, after another expert.

19 All right, so lets bring the jury in, and you can

20 call your next witness.

21 MS. VAN LANGEVELDE: Okay. My next witness is

22 Jazmeen. And so, shes gonna come in through that door with

23 Regan.

S 24 THE COURT: Yup, absolute --25 MR. PAWLUK: Well, hold on. Judge, hold on a second
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S i here. I had asked the prosecution what the hit list of the

2 witnesses were for this trial.

3 THE COURT: Yeah.

4 MR. PAWLUK: Okay? I was advised that it would be

S first Vanessa Gomez, then it would be --

6 MS. VAN LANGEVELDE: Well, Your Honor --

7 MR. PAWLUK: Hold -- hold --

8 MS. VAN LANGEVELDE: -- we have to take people --

9 MR. PAWLUK: Let me finish.

10 MS. VAN LANGEVELDE: -- as we come -- as we can.

ii MR. PAWLUK: Let me --

12 THE COURT: Well, why dont you just tell me what

5 13 your objection is cause shes --

14 MR. PAWLUK: My objection -- my objection, Your

iS Honor, is Im not ready for cross of Jazmeen because I was

16 prepared for her on tomorrow -- for tomorrow or possibly

17 Wednesday. I was -- I prepared to hear from Vanessa Gomez.

18 Im prepared to hear from her mother. Im prepared to hear

19 from Detective Dahlke. And I had partially prepared for Dr.

20 Guertin and also Dr. Luginbill, but Im not objecting to those

21 two doctors. But for Jazmeen, thats pretty substantive

22 testimony, and I need to -- I need to get ready for her.

23 THE COURT: Well, I dont -- I never expected any

S 24 witnesses on the prosecutor to testify Wednesday. I know you25 keep -- youve kept saying that, and I have to keep telling you
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S
i no, that I believe the prosecutor is definitely gonna be done

2 Tuesday, whether its at lunchtime or not. So, I dont know

3 what Wednesdaysabout. I never thought they were gonna be

4 doing their case on Wednesday.

S So —— and I dont think -— I mean, theyre not held

6 to —— they —— theyve listed who their witnesses are. I think

7 that, by the time trial comes, you have to be prepared to deal

8 with all the witnesses. So, I —- I think, as a courtesy, you

9 -— the parties talk to each other, and I think that is a —— it

10 is a professional courtesy, but I cant stop the prosecutor

ii from calling anybody theyve properly listed, which they have

12 properly listed them, when they want to, so.

5 13 MS. VAN LANGEVELDE: All right.

14 MS. MORTON: Well, okay. So --

15 MS. VAN LANGEVELDE: Go ahead.

16 MS. MORTON: Okay. First of all, I think that we,

17 from the very beginning, have said that we had all of our

18 witnesses except Dr. Henry coming today.

19 THE COURT: Correct.

20 MS. MORTON: So, I dont --

21 THE COURT: Thats a --

22 MS. MORTON: -- know why there would be any

23 confusion.

24 THE COURT: Thats what I just said.

5 25 MS. MORTON: Correct.
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S
i THE COURT: I said I dont why, Mr. Pawluk, you -- it

2 was said very clear everybody but Dr. Henry. I was hoping we

3 could -- might possibly get done with everybody except Dr.

4 Henry by -- by tomorrow, but thats not gonna happen.

5 But, again --

6 MS. MORTON: Well --

7 THE COURT: -- I am supportive of what the prosecutor

8 is saying on this issue. It was always made clear that they

9 were gonna have everybody ready to go on Monday and go until we

10 ran out of time, and I never was told a specific order, nor are

ii they required to, so.

12 MS. MORTON: I agree with that. However, I believe

5 13 that we are going to call Cathleen now, because I believe Mr.

14 Pawluk has, essentially, built in an appeal by saying hes

15 unprepared to proceed with the witness that we wanted to call

16 next. And I think thats unprofessional --

17 MR. PAWLUK: Well, Judge --

18 MS. MORTON: -- but were gonna call Cathleen.

19 MR. PAWLUK: -- Im flattered. Im -- Im --

20 THE COURT: Okay, lets -- lets not -—

21 MR. PAWLUK: Im --

22 THE COURT: Let -- lets not go there.

23 All right, so youre going to call -- I -— I mean,

24 youve made your record, Miss Morton. Im just saying --

5 25 MS. MORTON: Urn-hum.
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S i THE COURT: -- its not gonna help anything --

2 MS. VAN LANGEVELDE: I -- I do need Mr. Seratt, if

3 hes on the other side of that door, to hook up the computer to

4 the screen, though, for Cathleen.

5 MS. MORTON: If were switching witnesses, we have to

6 switch these.

7 THE COURT: Okay, lets get Mr. Seratt in here.

8 Lets let Jazmeen know shes not gonna testify today and go

9 forward.

10 Did you get the jury lined up ducklings?

ii Oh, youre talking to -— yeah, I mean, we are talking

12 technology, do not even be lookin up here. Its like --

5 13 Theyre not quite ready yet.

14 LAW/JURY CLERK: I -- thats -- yeah, I just

15 checkin. Theyre all lined up in the hail.

16 THE COURT: Okay, hes just gettin the --

17 LAW/JURY CLERK: Oh, thats fine.

18 THE COURT: They -- they just switched horses

19 midstream.

20 MS. VAN LANGEVELDE: Thank you. Okay, I think were

21 good. Lets do -—

22 MS. MORTON: Can we just plan on addressing that

23 issue tomorrow morning, so we have some time to see if theres

24 something we can get you on it? Would that --

5 25 THE COURT: Would you like that, also, Mr. Pawluk?
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S i On the issue of -- the Dr. Guertin issue? We can deal with it

2 in the morning.

3 MR. PAWLUK: (No verbal response).

4 THE COURT: I mean, obviously, I need input from both

5 the prosecutor and the defense attorney. I dont know if

6 youre ready to deal with it right now, anyway.

7 MR. PAWLUK: We can address it tomorrow morning.

8 THE COURT: Im gonna tell the jury, then, to -- to

9 report and well start at nine. Instead of having them get

10 here at eight-fifteen —-

ii MS. VAN LANGEVELDE: Thats great.

12 THE COURT: —— Ill ask them to get here by quarter

13 to nine. I want the attorneys in this courtroom at eight-

14 fifteen.

15 MS. VAN LANGEVELDE: Perfect.

16 THE COURT: Okay. Theyll be happy. The jury.

17 Cause why have em come at eight-fifteen --

18 MS. VAN LANGEVELDE: Yeah.

19 THE COURT: -- and then they just sit back there.

20 MS. MORTON: Right.

21 MS. VAN LANGEVELDE: I mean, its fun. No, its not

22 like that.

23 THE COURT: I think thats a negatory, Miss Van

24 Langevelde. I dont hear a lot of cheering and --

5 25 (At 4:04 p.m., jury enters courtroom)
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S
i THE COURT: Everything okay up there?

2 JUROR IBAUGH: (Inaudible).

3 THE COURT: Oh, okay. Got it?

4 JUROR IBAUGH: I got it. It got us.

S THE COURT: Okay, as long as everythings all good.

6 You okay? Please be seated.

7 All right, Ms. Van Langevelde, would you please call

8 your next witness?

9 MS. VAN LANGEVELDE: Yes, thank you, Your Honor. My

10 next witness is Cathleen Ortez.

ii THE COURT: Please come right up here. Please raise

12 your right hand. Do you swear to tell the truth, the whole

5 13 truth, and nothing but the truth, so help you God?

14 MS. ORTEZ: I do.

15 THE COURT: Please have a seat. State your full name

16 for the record.

17 THE WITNESS: Cathleen Ortez.

18 THE COURT: Could you spell your last name?

19 THE WITNESS: O—r—t—e—z.

20 THE COURT: Thank you. Go ahead, Ms. Van Langevelde.

21 MS. VAN LANGEVELDE: Thank you, Your Honor.

22 CATHLEEN ORTEZ

23 at 4:05 p.m., sworn as a witness, testified as follows:

24 DIRECT EXAMINATION

5 25 BY MS. VAN LANGEVELDE:
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S
i Q Miss Ortez, do you know the defendant, Ernesto Uribe?

2 A Yes, I do.

3 Q How do you know him?

4 A He is an ex-boyfriend and the father of my two youngest

5 children.

6 Q Did you -- how many children did you have with him?

7 A Two.

8 Q How many children do you have total?

9 A Four.

10 Q Can you tell me who they are and what their birthdays are,

ii please?

12 A Yes. My oldest is Ana Aleesya (phonetic). She is 21. She was

5 13 born on November 9th, 1995. Vanessa Gomez, January 8th, 1999.

14 Jazmeen Uribe, 10/29/01. Myleesa Uribe, 1/7/07.

15 Q When did you and the defendant start dating?

16 A We started dating about January of 2001.

17 Q And when you started -- at some point, did the two of you live

18 together?

19 A Yes.

20 Q When you started living together, where did you live?

21 A We lived in Stonegate trailer park.

22 Q When you started dating the defendant, did you already have two

23 children?

24 A Yes.

25 Q So, which children were those?
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S
i A Ana Aleesya and Vanessa.

2 Q And did both girls live with you and the defendant when you

3 lived at Stonegate?

4 A Yes.

5 Q Do you remember exactly what the address was of the Stonegate

6 trailer?

7 A 2700 Eaton Rapids Road, lot 180.

8 Q Do you know what county thats in?

9 A I believe its Ingham.

10 Q Do you know if thats within one mile of Eaton County?

ii A I believe so.

12 Q And Stonegate is actually on what road?

5 13 A M-99 or MLK, whichever -- Martin Luther King Boulevard.

14 Q Okay. M-99; right?

15 A Yes.

16 Q Okay. And can you tell me when -- when did you first start

17 living at Stonegate?

18 A I moved in there after I graduated high school in 98. So, I

19 moved in in August of 1998.

20 Q And from that time, how long did you move -- when -- how long

21 did you live there?

22 A I lived there a total of six years.

23 Q So, when did you move out?

24 A In 2004.

25 Q Okay. In 2004, how old would Vanessa have been?
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i

A She wouldve been five.

2 Q And do you know when she started kindergarten?

3 A She wouldve started kindergarten in September of 2004.

4 Q Were you working back when Vanessa started kindergarten, back

S in 2004?

6 A Yes.

7 Q Where were you working?

8 A I believe I was working at Kirklands in the Meridian Mall.

9 Q What did you do there?

10 A I was a sales associate.

ii Q And what were your hours back then?

12 A It varied. I sometimes worked during the day, sometimes

5 13 evenings, weekends. It was retail.

14 Q Typical retail hours?

15 A Yes.

16 Q Okay. At some point, did you get a new job?

17 A Yes.

18 Q When was that?

19 A I started working at Sparrow Hospital in July of 2005. I took

20 some time off between Kirklands and the hospital to go to

21 school for CNA. So, I started working at Sparrow Hospital in

22 July of 2005 as a safety sitter.

23 Q What is a safety sitter?

24 A I sat with people who had dementia, Alzheimers, suicide

5 25 attempts, people who need supervision.
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i

Q Okay. And can you tell me, what were your hours when you were

2 a safety sitter at Sparrow Hospital?

3 A I worked nights from seven p.m. to seven-thirty a.m.

4 Q Let me actually back up.

5 A Urn-hum.

6 Q When you worked at Kirklands, when you -- when you and your

7 family were living at Stone —— Im sorry, Stonegate, did you

8 have baby—sitters or people watch your children?

9 A Im sure I did.

10 Q Was the defendant somebody that would watch your kids?

ii A Yes.

12 Q Sister, was she someone who would watch your kids?

5 13 A She did that more so when I worked at Sparrow.

14 Q Okay.

iS A Not so much at Kirklands, no.

16 Q Anybody else, when you guys lived at Stonegate, watch the

17 girls?

18 A Well, actually, you know, my kids went -- my Aunt Maggie ran a

19 day-care during the day. And so, yes, at that time, my Aunt

20 Maggie wouldve watched them if I was working day hours.

21 Q Okay. Wouldnt be unusual for the defendant, though, to watch

22 the girls?

23 A No.

24 Q Would the defendant be alone with the girls once in a while?

25 A Oh, yeah. Yes.
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S
i Q And then, when you moved -- or, Im sorry. And then, when you

2 started working as the safety sitter, you said your sister,

3 Crystal, actually helped out quite a bit?

4 A Yes. Yeah, she actually watched them, and she was paid by DHS

5 to do that.

6 Q Okay. Would -- even though you had your sister, would the

7 defendant sometimes watch the girls?

8 A Yes.

9 Q Wouldnt be anything unusual if the defendant were alone with

10 the children now and then?

ii A No.

12 Q After you lived at Stonegate, where did you live?

5 13 A I moved from Stonegate to Huntley Villa, in Holt.

14 Q In Holt. And Holt is in what county.

iS A Ingham.

16 Q And I dont want to talk too much about that, but did the

17 defendant live with you there, as well?

18 A That was --

19 MR. PAWLUK: Well, Judge, Im gonna object as to

20 relevance.

21 MS. VAN LANGEVELDE: I can move on. Its not a big

22 deal.

23 THE COURT: Thank you, Miss Van Langevelde.

24 MS. VAN LANGEVELDE: Okay.

25 BY MS. VAN LANGEVELDE:
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S
i Q And then, after you lived in Huntley Villa, where did you live,

2 maam?

3 A I moved to Courtland Drive.

4 Q And what was -- what was that address; do you recall?

S A 4300 Courtland Drive.

6 Q Was that a house, trailer or something else?

7 A It was a house.

8 Q And who all lived there with you?

9 A It was -- wouldve been myself, Ana Aleesya, Vanessa and

10 Jazmeen.

ii Q Do you recall when you lived -- or, when you moved into the

12 Courtland Drive house?

5 13 A Lets see, I had just found out I was pregnant with Myleesa, so

14 it wouldve been in 2006, probably April, March or April.

15 Q All right. And do you know -— so, in 2004, 2005, when -- when

16 Vanessa was living -- when you guys were living in Stonegate,

17 Vanessa was in kindergarten?

18 A Yes.

19 Q Is that right? Okay. And then, the school year 2005, 2006, at

20 least for part of that, did you live in Huntley Villa?

21 A Yes.

22 Q And then, 2006, 2007 school year, you think you were living

23 in——

24 A Courtland.

5 25 Q -- Courtland?
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S
i A Yes.

2 Q Okay. So, that wouldve been Vanessas second grade? If he -—

3 if you saw her report card, would that refresh your memory?

4 A Yes.

S Q Okay.

6 A The years are confusing.

7 Q Sure.

8 A Yes, second grade. Yup.

9 Q Okay. So, 2006 school year, 2007 year, you guys were living in

10 Courtland Drive, yes?

ii A Yes.

12 Q And did the defendant live there with you?

5 13 A Periodically. Our relationship started to take a turn for the

14 worst. He wasnt there as often as he was when we lived in

iS Stonegate.

16 Q Okay. But he was still there --

17 A Yes.

18 Q -— at sometimes?

19 A Yeah. Yes, I was pregnant for Myleesa, so he did spend quite a

20 bit of time there with me, yes.

21 Q Okay. When you -— in 2006, were you still working as a safety

22 sitter?

23 A Yes.

24 Q Okay. And then, did that continue until when?

5 25 A I ended up getting a job within Sparrow, but I moved to a
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S
i different department. I started working on the Mother/Baby

2 Center as a CNA. And I started that in -- it wouldve been

3 2007, yeah.

4 Q Was Myleesa born?

S A Yes.

6 Q Okay. And when is Myleesas birthday?

7 A 1/7/07.

8 Q So, Jan -- January --

9 A January 7th, 2007.

10 Q Okay. Were your hours —- when you were a safety sitter, did

ii you always have night hours?

12 A Yes.

5 13 Q Okay. And were there ever times that you were gone during the

14 day?

iSA Um--

16 Q Well, like if you had to run errands or something?

17 A Oh, yeah. Thats the only times that I would, yeah, be able to

18 do those things.

19 Q Okay. Would it be unusual if the defendant was alone with your

20 children?

21 A No.

22 Q Would he have had -- been alone with your children at some

23 point?

24 A Yes.

5 25 Q And Im talk —- and I guess Im talking about -- I want to
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S i stick with Courtland Drive for a minute.

2 A Okay.

3 Q So, Im talking about Courtland. It wouldnt be unusual for

4 the defendant to be alone with the kids on Courtland --

5 A No.

6 Q -- is that true? And at that point, you had three children in

7 Courtland ——

8 A Yes.

9 Q -- is that true? Okay. And then, at some point, did you move

10 from the Courtland Drive address?

ii A I did, yes.

12 Q And where did you move after that?

5 13 A I moved to Kensington Meadows trailer park.

14 Q And who all -- well, when did you move to Kensington Meadows;

15 do you remember?

16 A Yes, that wouldve been in September of 2007.

17 Q So, Myleesa wouldve been born.

18 A Yes, she was eight months old.

19 Q And then, your other children was -- were -- were they living

20 at Kensington Meadows with you?

21 A Yes.

22 Q Who else was living with you at Kensington Meadows?

23 A Ernesto.

24 Q And I want to back up. What was the specific address where the

5 25 defendant lived with you at Kensington Meadows?
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S
i A Oh, I wouldve -- or the address of (indiscernible) for a

2 moment. But, it was on lot number six.

3 Q Did you, at some point later on, move to a different lot?

4 A I did. I bought one of the modular homes in the park.

S Q Did the defendant live with you at that other one?

6 A No.

7 Q So, he only lived with you at lot six --

8 A Yes.

9 Q —— is that correct? Okay. When you lived at lot six, is that

10 when you were a CNA?

ii A Yes.

12 Q Okay. So, you started -- Im sorry. You started Mother/Baby

13 sometimes in 2007. Do you recall when, in 2007, you started

14 working Mother/Baby?

15 A On July 12th.

16 Q And so, at that point, you were still living at Courtland.

17 A July 12th, 2000 -— yes, yes.

18 Q And then in September, you said --

19 A We moved --

20 Q -- you moved --

21 A -- to Kensington Meadows.

22 Q Okay. And when you moved to Kensington Meadows, where were you

23 working?

24 A At Sparrow Hospital.

5 25 Q Still doing Mother/Baby?
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S
i A Yes.

2 Q What were your hours when you were working at the -- the

3 Mother/Baby?

4 A I worked day shift, seven a.m. to seven-thirty p.m.

S Q So —— Im sorry. Seven a.m.?

6 A Seven a.m.

7 Q So, would it be unusual for you to get up in the morning and

8 get ready for work?

9 A No.

10 Q Okay. Would it be unusual for the defendant to ever watch your

ii kids?

12 A No.

5 13 Q Would it be unusual for you to have them be alone with the

14 defendant?

15 A No.

16 Q And so, Vanessawould have been in what grade in 2007, 2008?

17 If I showed you her --

18 A She wouldve been in -- wait. It might help.

19 Q If I showed you a report card, would it refresh your memory?

20 A Yes.

21 Q Okay. I know you have four girls. All right.

22 A Third grade.

23 Q Okay. So, that wouldve been 2007 and 2008?

24 A Yes.

5 25 Q When did you and the defendant permanently end your
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S
i relationship?

2 A February of 2008.

3 Q How old was Myleesa?

4 A She wouldve been one.

5 Q And do you know how old Vanessa was, approximately?

6 A She wouldve been nine.

7 Q But their birthdays are very close.

8 A Their birthdays are one day apart.

9 Q Theyre both in January.

10 A Yes.

ii Q When you were together, what did the defendant do, as far as

12 employment?

5 13 A Ernesto had a lot of different jobs. He —— he worked at

14 McDonalds, hes worked doing drywall, he —— for the most part,

15 at -- at the end of the relationship, he was doing tattoos,

16 mostly.

17 Q Im -- when Myleesa was born, did you have a hospital stay?

i8 A Yes.

19 Q Do you know if your girls were alone with the defendant, at

20 some point, when you were staying in the hospital, with the

21 defendant?

22 A Yes. They were actually with him in my -- at my home, at

23 Courtland, that weekend.

24 Q Did you have any other hospital stays?

5 25 A After Myleesa? You mean after Myleesa was born?
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S
i Q Yeah. Or, yeah --

2 A Ididhavemy--

3 Q —- after Myleesa.

4 A -- gallbladder removed when she was two months old. So, that

S wouldve been in late March, early April of 2007.

6 Q Still living at Courtland Drive?

7 A Yes.

8 Q Would the defendant have been alone with the girls back then?

9 A Yes.

10 Q Did the de —— Im sorry, Im kinda jumping around a little bit.

ii Did the defendant have a regular work schedule, at all?

12 A No, not that I remember.

5 13 Q Okay. When you and the defendant permanentlyended your

14 relationship, did you go through the courts and havea custody

15 battle or anything?

16 A No.

17 Q How did you guys determine, as far as your younger two, Jazmeen

18 and Myleesa, what -- how -- how did you guys determine

19 parenting time?

20 A Well, we had an order with Friend of the Court to pay child

21 support. And I -- I believe we just used the default, every

22 other weekend and we never -- we never did a day during the

23 week.

24 Q What did you guys do in the summer?

25 A Usually tried a week on, week off.
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i

Q Did you guys usually try and work it out between yourselves, or

2 did you have lengthy court --

3 A No, we worked it out between ourselves.

4 Q How was your relationship once you guys broke up?

S A Better.

6 Q What do you mean by that?

7 A We didnt —— we didnt fight. It was just about the kids, and

8 we just co-parented.

9 Q Did you guys get along better after you broke up?

10 A Yes.

ii Q Back in 2012, when Vanessacame forward about being sexually

12 abused, how was your relationship with the defendant at that

5 13 time?

14 A Perfectly fine.

15 Q Would -— in 2000 —— and I want to talk about -- the summer of

16 2012, do you know where the defendant was living?

17 A Im not quite sure.

18 Q Okay. Thats okay. When Jazmeen and Myleesa would go to visit

19 their dad, do you know if they ever went to their grandmas,

20 the defendants mothers home?

21 A Yes.

22 Q Would it be unusual for them to visit their grandma when --

23 A No.

24 Q -- they -- they saw the defendant?

5 25 A No.

56th Circuit Court
Charlotte, Michigan

265

Jury Trial 3/27/17 652a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i Q How old was Vanessawhen she disclosed that she was being

2 sexually abused?

3 A She was 13.

4 Q And what was your responsewhen Vanessa told her -- told you

S about being sexually abused? What was your response?

6 A I was very shocked. I found it hard to believe that something

7 like that would happen. I didnt know what to do. I was

8 frantic.

9 Q Why -- why do you say it was hard for you to believe?

10 A Because I didnt —— didnt think that this man was capable of

ii doing something like this.

12 Q Now, Vanessahas -- has she ever been diagnosed with -- shes

5 13 been diagnosed withADHD; correct?

14 A Yes.

iS Q How old was she when she got that diagnosis?

16 A Five.

17 Q At some -- and when she was diagnosed withthat, was she put on

18 medication?

19 A Yes.

20 Q What medication?

21 A The first medication we tried was Ritalin. That was -- it did

22 not work. It —— I think it worked too well for her. She was

23 not herself. She was kinda like a zombie. We did switch to a

24 couple different medications. She tried Adderall. That one

5 25 gave her migraines. So, we kept just goin back and forth to
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i

the doctor. And then, I think the last one that she was on was

2 Concerta.

3 Q When Vanessa came out about being sexually abused, did you seek

4 counseling for her?

5 A Yes.

6 Q And did she seea counselor?

7 A Yes.

8 Q How long was she in counseling?

9 A We had a lady come out to our home in the beginning. And then,

10 after -- that went on probably for a good six months, then we

ii took a little break, and then I did get her into another

12 counselor at Wellspring.

5 13 Q At some point, did Vanessa actually stop taking her ADHD

14 medication during the counseling?

15 A Yeah, I believe so. Yeah, she hadnt —— she hasnt had it in

16 years.

17 Q When Vanessa disclosed that she was being -- that she had been

18 sexually abused, was that a difficult time for her?

19 A Yup.

20 Q Can you tell me why it was difficult for her?

21 A You mean about -- well, she had -- oh, she an incident at

22 school. She was having some bullying issues. And that took a

23 toll on her just not wanting to go to school, being very upset

24 when she came home every day, and it did end up in a -- a fight

25 after we went through lengthy conversations with the faculty at
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S
i the school about it.

2 Q That was after she disclosed?

3 A Yes.

4 Q What about at home, with her sisters? Was it difficult for

S her?

6 A Yeah, she -- after she disclosed what happened, there was some

7 friction between her and Jazmeen, because Jazmeen loved her

8 father -- loves her father dearly and didnt want to believe

9 that he was capable of doing that to her.

10 Q At some point, did Jazmeens attitude change?

ii A Yes.

12 Q And can you tell me when you noticed that change in her

5 13 attitude?

14 A I noticed that change in her attitude when Jazmeen disclosed

15 that ——

16 MR. PAWLUK: Well, Judge, Im gonna object as to

17 hearsay.

18 MS. VAN LANGEVELDE: I didnt ask a statement. I

19 asked her when her attitude changed.

20 MR. PAWLUK: Yeah, and she -- she was about to just

2i make statements about what Jazmeen told her.

22 THE COURT: She cant say statements that Jazmeen

23 told her, but she can certainly answer your question without

24 doing that.

S 25 MS. VAN LANGEVELDE I think so.
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S
i THE WITNESS: So, what was the question, again?

2 BY MS. VAN LANGEVELDE:

3 Q My question was: Did you see a change in Jazmeens attitude

4 and when -- Im -- you said yes. But, when did you see a

5 change in Jazmeensattitude?

6 A After Jazmeen disclosed about the sexual abuse that happened to

7 her.

8 Q And when -- time -- when did that take place? What was the

9 year?

10 A That was --

11 Q And month, if you could.

12 A -- two -- it was 2013. It was after Ernestos parental rights

5 13 were terminated in October of 2013.

14 Q What was your reaction when Jazmeen disclosed to you?

15 A Sad, just hurt that we were gonna go through this again with

i6 another child.

17 Q Jazmeen —- or, Im sorry, Cathleen, did you pressure or coerce

18 your daughters, at all, to say that they were sexually abused

19 by the defendant?

20 A No.

21 Q To your knowledge, do your -- do your -- do your daughters --

22 been pressured by anybody else to say that they were abused?

23 A No.

24 Q Do you know of any reason why your daughters would lie about

5 25 this?
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S i A They wouldnt.

2 Q Im showing you whats been already admitted as Peoples

3 Proposed Exhibits 1, 2, 3 and 4 and 5 -— or, 13, Im sorry.

4 And do you recognize these photographs?

S A Yes, theyre Vanessa --

6 Q Doyou--

7 A -— from ages five to nine.

8 Q Vanessa ages five to nine. And this Number 13, what -- where

9 is that photograph taken?

10 A Thats in the Stonegate trailer park.

ii Q And thats Vanessa in that photograph?

12 A Yes.

5 13 Q These are all Vanessa?

14 A Yes.

15 Q Ages five through --

16 A Five through --

17 Q —— nine?

18 A -- nine.

19 MS. VAN LANGEVELDE: Your Honor, I would move to

20 publish these pictures.

21 THE COURT: Any objection, Mr. Pawluk?

22 MR. PAWLUK: No.

23 THE COURT: The photos may be published.

24 BY MS. VAN LANGEVELDE:

S 25 Q So, Ms. Ortez, this is -- it says in the corner 2005. Do you
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S
i know what grade this wouldve been?

2 A It was probably -- probably first grade.

3 Q Okay. And how about this one?

4 A 2006, she wouldve been -- that wouldve been probably spring.

S That, oh -- that could be spring of first grade. Thats a

6 spring picture.

7 Q Okay. So, this one --

8 A That wouldve been her second grade -- or, excuse me.

9 Q This one says 2000 --

10 A So, it wouldve probably been secondgrade --

ii Q Second?

i2 A -- fall of second grade.

5 13 Q Fall of second grade? Okay. And then this one, what grade?

14 A Wouldve been third grade, I believe.

15 Q Third grade? Okay.

16 MS. VAN LANGEVELDE: And, Your Honor, I apologize.

17 am not savvy with the computer, so Im gonna publish 13 on the

18 piece of paper.

19 THE COURT: Thats okay.

20 MR. VAN LANGEVELDE: Mr. Seratt does our technology,

21 as you know.

22 Just a moment, Your Honor.

23 Oh, I do -- I do have one other question.

24 BY MS. VAN LANGEVELDE:

S 25 Q Ms. Or -- Ms. Ortez, do you recall Vanessa ever having any
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S
i constipation problems?

2 A No.

3 Q Did she ever have problems pooping --

4 A No.

5 Q -- when she was a little girl? Okay, thank you.

6 MS. VAN LANGEVELDE: I dont have anyother

7 questions.

8 THE COURT: Mr. Pawluk.

9 MR. PAWLUK: Thank you, Judge.

10 CROSS-EXAMINATION

ii BY MR. PAWLUK:

12 Q Miss Ortez, good afternoon.

5 13 A Good afternoon.

14 Q Is it okay, at times, if I call you Cathleen?

15 A Thats fine.

16 Q I want to reflect back on the places that you lived. It was

17 Stonegate trailer park; is that correct? That was in 2005?

18 A Well, I moved out of there in 2004.

19 Q Oh, you moved out in 2004?

20 A Yes.

21 Q And then from there, I think you said you went to Huntley

22 Villa?

23 A Yes.

24 Q Okay. Then, from Huntley Villa, you went to Courtland

5 25 apartments?
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S
i A Courtland Drive, a house, yes.

2 Q It was a house.

3 A Yes.

4 Q And that was in 2007?

5 A No, that wouldve been in 2006 till 2007.

6 Q So, you lived at that location for a year.

7 A About a year, yes.

8 Q Okay. And then Kensington Meadows?

9 A Yes.

10 Q And you were there --

ii A I was there 2007 until 2013, I believe, once I moved to the

12 other trailer, as well, including both.

5 13 Q And I believe your testimony was that you split up permanently

14 with Ernesto February of 2008.

15 A Yes.

16 Q Okay. Now, whats interesting, Cathleen, is during Vanessas

17 testimony, she also says specifically that Ernesto moved out in

18 February of 2008.

19 A Yeah, um-hum.

20 Q Did you ever talk to her about that date?

21 A Im sure that weve had conversation as to when we ended our

22 relationship. She knows; she was there.

23 Q You had conversations about when the relationship ended just

24 recently?

5 25 A No.

56th Circuit Court
Charlotte, Michigan

273

Jury Trial 3/27/17 660a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
~ Q Whens the last -- when did you have a conversation with her

2 about him leaving February 2008?

3 A I cannot tell you, I dont know.

4 Q Now, you indicate that you were employed SparrowHospital, I

5 believe, 2005 to 2013?

6 A Yes.

7 Q And I believe theres a couple years you were working third

8 shift; is that true?

9 A Thats correct.

10 Q And after that, you got a different position and you worked

ii during the day?

12 A Yes.

5 13 Q Dr. Luginbill has been Vanessas doctor ever since day one,

14 forever?

15 A Yes.

16 Q Okay. And I believe that the prosecution asked this. But, Dr.

17 Luginbill diagnosed herwith ADD; is that correct, attention

18 deficit disorder?

19 A ADHD.

20 Q Okay. ADHD?

21 A Yes.

22 Q Hyperactive disorder?

23 A Yes.

24 Q And he diagnosed her with that originally back in 2004; is that

5 25 your recollection?
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1 A Yes.

2 Q In 2004, she was on a variety of medications for her AD --

3 ADHD; correct?

4 A I know she was on the Ritalin first. I dont rememberhow long

S she had it for.

6 Q So, then there was Adderall?

7 A We did try Adderall.

8 Q Yeah. And I -- the third one I cant remember.

9 A Concerta.

10 Q Concerta, thank you. And there was a variety of visits that

ii you had with Dr. Luginbill because she kept on complaining

12 about headachesor migraines?

5 13 A Yes.

14 Q And Dr. Luginbill was working with you to be able to find or

15 adjust a medication for her that was more able to care for the

16 ADHD; is that true?

17 A Thats true.

18 Q And then there was period -- periods of time when she took the

19 mediation, and there was periods of time that she didnt take

20 the medication --

21 A Right.

22 Q -- medications, I should say; correct?

23 A Correct.

24 Q Do you know -- Cathleen, do you know whether or not Vanessa

S 25 ever had a psychological evaluation done?
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S
i A Not to my recollection.

2 Q Doctor -- Dr. Guertin had testified that she —— she was either

3 in the process or she was going to get a psychological

4 evaluation.

5 A We actually had -- yes. We actually had signed up to get her

6 tested at Par Rehab, andthen every -- then misses -- when all

7 this came out is -- was during that same time. And so, we put

8 that aside and we dealt with this.

9 Q Okay. So, if memory serves your correctly, shes never had one

10 done?

ii A Right.

12 Q To date; right? From the beginning till today.

5 13 A Right, correct.

14 Q Tina Gonzalez, is she a friend of yours?

15 A Yes.

i6 Q And is she married?

17 A No longer, no.

18 Q Back between 2005 and 2000 —- no, 2012 and 2013 was she

19 married?

20 A Yes.

21 Q And during the course of Stonegate, duringthe course of

22 Courtland, during the course of Kensington Meadows, did Tina

23 and her husbandever stay with you, live with you?

24 A Only at Kensington Meadows.

S 25 Q At Kensington Meadows?
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. 1 A Yes, in lot 98.

2 Q And how long did Tina and her husband live with you at

3 Kensington Meadows?

4 A I think it was maybe a couple months.

5 Q Whats —- whats her -- what was her husbands name?

6 A Shane.

7 Q In the course of this investigation, you had opportunity to

8 speak with Detective Dahlke; is that correct?

9 A Yes.

10 Q Actually, shes seated in the courtroom over here, at the

ii prosecutors table?

12 A Yes.

13 Q Is that her?

14 A I, actually, didnt recognize that was you but --

15 Q Did you ever tell Detective Dahike that Tina and her husband

16 resided with you at the Kensington Meadows location?

17 A I dont remember but -— I dont remember if I told her that or

18 not.

19 Q Would there be times when -- would there be times when you were

20 gone that Tina and/or her husband would baby-sit while you were

21 working?

22 MS. VAN LANGEVELDE: Your Honor, Im gonna object

23 because the testimony has been that they only lived with them

S 24 in lot 98, and thats not one of our places where the defendant25 sexually abused the victim. So, Im not sure of the relevance
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1 of what Tina --

2 THE COURT: Relevance, Mr. Pawluk?

3 MR. PAWLUK: Well, Judge, theres always the chance

4 of another person that might have caused this. And I dont

5 know -- I dont know what, who, when, where, who was living

6 with this family structure, and I think Im entitled to look

7 into it. I think the jury is entitled to know that.

8 THE COURT: Well, I thought she just testified that

9 the time period for which these individuals lived in the house

10 with them was not a time period thats under review, if you

ii will, or analysis by the jury. So, if thats the fact -- if

12 that is true, then it is not relevant.

5 13 MS. VAN LANGEVELDE: Thank you, Your Honor.

14 BY MR. PAWLUK:

15 Q Did they live at Kensington Meadows, I think lot six is the --

16 is -- is there two apartments you -- you lived at Kensington

17 Meadows?

18 A There is, yes.

19 Q One is identified as lot six.

20 A Lot six.

21 Q And then, you had said lot 98?

22 A Yes.

23 Q Okay. And which one are you referring to when they lived with

24 you for a couple months?25 A Lot 98.
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1 Q Crystal Gomez, thats your sister?

2 A Yes.

3 Q All right. And did she ever live with you at any of the

4 locations: Stonegate, Courtland or Kensington Meadows?

5 A She lived with me at Stonegate.

6 Q Okay, for how long?

7 A I dont know the exact time, but it was probably a good -- I

8 dont know, probably at least six months.

9 Q Was she working?

10 A Yes.

ii Q Do you know -- do you know where she was working and what her

12 schedule was?

5 13 A I dont rememberher schedule, but I know that she was working

14 at Menards for a short period of time, and then I dont recall

15 where she went after that.

16 Q And there was times that she would baby-sit?

17 A Yes.

18 Q And, actually, you would ac -- you would bring the girls to her

19 house, when she wasnt living with you, to baby-sit; is that

20 correct?

21 A Correct. Thats when I was working nights at Sparrow Hospital.

22 Q All the time?

23 A I cant say all the time.

24 Q Most of the time.

25 A Most of the time, yes.
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. 1 Q Now, did you ever -- do you know whether or not, or do you

2 recall, or do you remember whether Crystal Gomez had a

3 boyfriend?

4 A Yes.

5 Q During this time that she stayed with you?

6 A Yes.

7 Q Did you ever tell Detective Dahlke about Crystal Gomez and her

8 boyfriend?

9 A I dont recall.

10 Q Cathleen, would Vanessa, growing up, ages five, seven, eight,

ii nine, 10, but maybe five, six, seven, eight, nine, did she ever

12 cry?

5 13 A Oh, Im sure.

14 Q Do you remember her crying?

iS A (No verbal response).

16 Q Do you remember -- do -- do you remember times that she would

17 cry?

18 A Shed just cry. I dont —— no, I cant tell —- Im sure she

19 cried in four years, yes.

20 Q Well, Ive asked you that becausetheres some medical reports

21 where you go to see Dr. Luginbill and she had an earache, and

22 you say, yes, Doctor, she wakes up crying with an earache. So,

23 apparently, she cried?

24 A Right.

25 Q And fair to say that she would cry if something was bothering
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5 1 her, she got in argumentswith sisters or she got hurt, typical

2 patterns of crying that you would see in a little girl?

3 A Yes.

4 Q Now, your relationship with Mr. Uribe, I believe it started

5 sometime in the neighborhood of 2001 and -- and then ended in

6 2007?

7 A It ended in 2008.

8 Q Do you remember, in one of the hearings that we had, that you

9 testified that the relationship started in 2001 and ended in

10 2007? Do you remember saying that?

ii A No. I know when he left.

12 Q Cathleen, if I showed you your testimony with respect tothe

5 13 times and dates of your relationship with Mr. Uribe that you

14 testified about previously, would that help refresh your memory

15 of what you said?

16 A Maybe, but I dont -- I dont know, maybe.

17 Q Im gonna show you a -- page 13 of the transcript of a motion

18 that we had where you testify, and I want you to look at and

19 read over lines 14 through 18.

20 A Okay.

21 Q Read it to yourself.

22 A Okay. Okay.

23 Q Now, you testified earlier that your relationship was 2001 to

S 24 February 2008; is that true?25 A Thats correct.
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5 1 Q But in your previous transcript testimony, you said it was end

2 of 2007.

3 A Beginning of 2008.

4 Q And beginning of 2008, okay. So, specifically, its not

5 February 2008.

6 A Yes.

7 Q And from 2001, 2007, 2008,there was a series of breakups

8 between you and Mr. Ernesto (sic)?

9 A Oh, yeah.

10 Q Happened quite often, didnt it?

ii A Yes, it did.

12 Q And it happenedfor significant periods of time, did it not?

5 13 A Yes, it did.

14 Q Could be over months; correct?

15 A Could be, but mostly it was more —— I think it was more like

16 weeks.

17 Q Okay. And do you recall whether or not during this time frame

18 that Mr. Uribe had worked out of town?

19 A Probably with his friend doing drywall.

20 Q How about working out of state?

21 A I dont recall that.

22 Q You ever remember whether he was working in Arizona or Col --

23 Colorado for any length of time when he was in your

24 relationship?

S 25 A No.
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5 1 Q Vanessas dad, thats -- his names Jeremy Latunski?

2 A Latunski.

3 Q Latunski. And her father had weekend visitations every other

4 weekend; correct?

S A Correct.

6 Q And then, during the summertime, he had visitation week on,

7 week off?

8 A No, he never did week on, week off.

9 Q So, when Vanessatestified that during the summertime or not -—

10 when shes not in school, when she testified during the summers

ii week on, week off, thats not true?

12 A I dont think so but I dont, honestly -— its been a long time

5 13 since shes spent any time with her father.

14 Q Well, Im —— Im talking during --

iS A I know. I just dont remember.

16 Q Okay. And he would -- and he would come and pick her up;

17 correct?

18 A Correct.

19 Q And he would drop her off; correct?

20 A Correct.

21 Q And there were times that he would actually want to see her,

22 perhaps, duringthe week or some other occasion and -- and you

23 guys would make arrangements for that; correct?

24 A Correct.

5 25 Q And did you tell Detective Dahike or, for that matter, CPS that
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i

he had visitation schedule -- he had a visitation schedule with

2 Vanessa? Did you ever tell that —- tell that to those

3 individuals?

4 A Im sure I did.

5 Q Ana Gomez is your oldest daughter?

6 A Yes.

7 Q Whats her —— whats the year that she was born?

8 A 1995.

9 Q So, shes four years older than —-

10 A Shes 21 ——

ii Q -- Vanessa?

12 A -- right now.

5 13 Q I know. But shes four years older than Vanessa?

14 A Three.

iS Q Three years older. So, when ——

16 A She wasborn in November of 95.

17 Q Okay, three years. So, at Stonegate, Vanessa was five, and

18 that would put Ana at eight.

19 A We moved out of Stonegate in 2004. Thats when Vanessa

20 wouldve been five. When I moved -- you know, when I moved in

21 or out? When I moved in, Vanessawasnt born yet.

22 Q So, you moved out of Stonegate in 2004.

23 A Correct.

24 Q And that would put Ana at age seven then; correct?

S 25 A She wouldve been --
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5 1 Q When you moved out.

2 A She wouldve been nine.

3 Q At Stonegate, Ana wouldve been nine?

4 A When we moved out --

S Q Okay.

6 A —— in 2004. She wasborn in 1995. We moved out in 2004.

7 Q Okay.

8 A So, she wouldve been nine.

9 Q How old was she when you moved to Courtland?

10 A Lets see, we moved into -- moved to Courtland in 2006. So,

ii she wouldve been 11.

12 Q How about Kensington Meadows?

5 13 A We moved in there in 2007, so she wouldve been 12.

14 Q You ever have Ana baby-sit while you were gone working?

iS A Not when I worked at Sparrow. That was too long of a shift.

16 Q How about at Kensington Meadows, at lot six, Kensington

17 Meadows, you ever have her baby-sit there when you had to go

18 off to work?

19 A I dont remember.

20 Q Did you work weekends at Kens -- when you were at Kensington

21 Meadows, did you work weekends at Sparrow Hospital?

22 A Yes.

23 Q So, what are the days you worked, typically?

24 A I didnt have a set schedule. It was three days a week. I did

5 25 12 hour shifts. I did three 12-hour shifts a week.
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5 1 Q Vanessa growing up, did -- did she seem happy to you?

2 A Yes.

3 Q Smiled all the time, laughed and had a good time; is that

4 correct?

5 A Thats correct.

6 Q She was doing good in school, generally speaking?

7 A Yes.

8 Q You didnt notice -- Cathleen, you didnt notice anything

9 unusual with her when all this supposedly started to happen at

10 age five, seven, eight, whatever?

ii A No.

12 Q She never -- she never came up to you or mentioned to you, hey,

5 13 Mom, my butt hurts?

14 A No.

15 Q Mom, my butts sore.

16 A No.

17 Q When Mr. Uribe moved out, he had visitation. He had a

18 visitation schedule with Jazmeen and Myleesa; is that true?

19 A Thats true.

20 Q And he would come and pick up Jazmeen and Myleesa at your --

21 wherever you were living?

22 A Yeah, he would pick them up or, if I -- if need be, I would

23 drop them off.

S 24 Q Okay. And there was also times when, if you recall, Mr.25 Uribes girlfriend at the time, Liz Hall, would pick up Jazmeen
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S i and Myleesa during weekend visitation times.

2 A Probably, yeah.

3 Q And those times that he came by, either by himself, to pick up

4 Jazmeenor Myleesa or times that he came by and picked them up

5 with Elizabeth in the car, if you recall, did Vanessaever ask

6 you —— did she want to go along?

7 A Not that I remember.

8 Q She ever beg you that she wanted to go along?

9 A No.

10 Q In all these times that this supposedly happened, Cathleen, did

ii Vanessa ever say to you that Mr. Uribe, Ernestos mean, hes

12 mean to me?

5 13 A No.

14 Q Did she ever tell you I dont want to be alone with him?

15 A No.

16 Q Or, Mom, take me with you, I dont want to be here with him;

17 any kind of signs or messageslike that?

18 A No.

19 MR. PAWLUK: Thank you, Judge. Thats all I have.

20 THE COURT: Any redirect, Miss Van Langevelde?

21 MS. VAN LANGEVELDE: Just a couple things. Thank

22 you, Your Honor.

23 REDIRECT EXAMINATION

24 BY MS. VAN LANGEVELDE:

25 Q Vanessa, back when she was a young child, was she close to her
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S
i dad? Like the -- and I mean -- when I am saying -- Im talking

2 about, obviously, our date range here, 2004 to 2008, nine?

3 A Was Vanessa close with her dad?

4 Q Yes.

5 A Yes.

6 Q Love her dad?

7 A Yes.

8 Q Was Vanessa aware, to your knowledge, of a fight between the

9 defendant and her father?

10 A Yes.

ii Q Was that before she -- before Vanessa —— 2004 -- was that fight

12 before 2004 or in 2004?

5 13 A It wouldve been -- she -- I remember she was three. So,

14 three. So, it probably wouldve been like -- I had just had

15 Jazmeen, so it was like -— maybe it was 2001. Jazmeen was just

16 an infant.

17 Q Jazmeen was just an infant? Why do you remember that Jazmeen

18 was an infant?

19 A I remember when it happened, it was a -- I was carrying her in

20 an infant carrier.

21 Q Were you there for the fight?

22 A Yes.

23 THE COURT: Mr. Pawluk, you guys are talking too

24 loud.

25 MR. PAWLUK: Sorry.
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S i THE COURT: I am sorry but --

2 MR. PAWLUK: Thank you, Judge.

3 THE COURT: Well -- we can pause a minute if you

4 need to talk to him before the witness leaves the stand.

5 But, go ahead -—

6 MS. VAN LANGEVELDE: Thank you, Your Honor.

7 THE COURT: -- Miss Van Langevelde.

8 BY MR. VAN LANGEVELDE:

9 Q So, you were actually present for the fight; is that correct?

10 A Yes.

11 Q And was there a fist fight between the defendant and Vanessas

12 dad?

5 13 A Yes, there was.

14 Q Did —— did you see people get hit?

iS A Yes.

16 Q Did both of them get hit?

17 A Yes.

18 Q Where was Vanessa when this happened?

19 A She was in the process of being dropped off by her dad. We met

20 aboutt the same time, both pulled into the home. And her dad

21 got out and had some words with Ernesto. And then, I

22 immediately -— my -- my best friend, Tina, was in the house,

23 and I told her to take Vanessa inside. So, she saw a brief ——

24 the exchange of screaming and ——

25 Q Do you know what Vanessas dad looked like after the fight?
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5 1 A Yeah.

2 Q What did he look like?

3 A He had bloody ears where his earrings were -- had been ripped

4 off of his ears, and he had a gash in the middle of his

S forehead, bridge of his nose.

6 Q I want to talk about -- you know, Mr. Pawluk asked you a lot of

7 questions about, you know, Vanessa being a happy kid, you

8 didnt see any signs. How does that make you feel as a mother?

9 A Horrible.

10 Q Why do you say that?

11 A Because you should notice things, you know, but she never said

12 anything. She never gave me any inclination that anything was

5 13 goin on. She never said she was scared to be home, didnt

14 want to -- she never said, no, dont leave. She didnt cry

15 when I left. I mean, so I had no signs.

16 Q Thank you.

17 MS. VAN LANGEVELDE: I dont have any other

18 questions.

19 MR. PAWLUK: Judge, just a -- just a couple.

20 THE COURT: Okay.

21 RECROSS-EXAIVIINATION

22 BY MR. PAWLUK:

23 Q Cathleen, you -- you said that Vanessa witnessed the fight

S 24 between Jeremy and -- and my client?25 A Not the entire fight, just the -- the beginning.
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5 1 Q Okay. And you said that there was a bunch of screaming goin

3 A Yeah, they were yelling at each other.

4 Q And they were swearing at each other? I mean --

5 A Im sure.

6 Q -- throwing out some fighting words?

7 A Oh, yeah.

8 Q Thats -- thats was said. Do you remember -- do you remember

9 any of those words that -- that were tossed back and forth

10 between the two of em?

ii A No.

12 Q Anyone of em ever say, you know, you come back here, what --

5 13 whatever the fights about, Im gonna kill you?

14 A No.

15 Q Never said it or you dont remember?

16 A No, I dont remember anybody saying that.

17 MR. PAWLUK: Thats all I have, Judge.

18 THE COURT: May the witness be excused and released

19 from her subpoena?

20 MS. VAN LANGEVELDE: Please. If she could be

21 released, that would be great.

22 THE COURT: Mr. Pawluk?

23 MR. PAWLUK: Yes.

S 24 THE COURT: Thank you very much. You may step down.25 You are released.
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S i THE WITNESS: Thank you.

2 MS. VAN LANGEVELDE: Thank you.

3 (At 4:53 p.m., witness stands down)

4 THE COURT: Ladies and gentlemen of the jury, it is

S now time for me to give you your recess instruction.

6 As you know, you are not to discuss the case with

7 anyone, nor let anyone discuss it with you or in your presence.

8 If someonetries to do that, tell him or her to stop, explain

9 that you are a juror, and you are not allowed to discuss the

10 case. If he -- he or she continues, leave and report the

ii incident to me as soon as you return to court.

12 You may not talk to the defendant, the lawyers, any

13 witnesses about anything at all, even if it has nothing to do

14 with the case. It is very important that the only information

15 about this case is that you get when youre acting all together

16 as a jury, the prosecutors here, defendant,defense counsel,

17 and myself.

18 Please remember that you are not allowed to do any

19 investigation on your own. You are not to read, watch, listen

20 to news reports, newspaper or television or Internet. You

21 cant do any research, in any respect, in any way. You cannot

22 investigate. You may not visit the scene of a crime. In other

23 words, dont do anything that tells you anything about this

24 case from when you leave here todayuntil when you report back25 tomorrow.
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S i Now, I have a little ray of good news. We have some

2 thing we have to take careof, so Im asking that you report at

3 quarter to nine. We will be on the record promptly at nine.

4 Okay? So, be here by quarter to nine, so that we can promptly

5 be on the record at nine oclock.

6 I hope you all have a very nice evening. Thank you.

7 Dont forget the step.

8 (At 4:55 p.m., jury exits courtroom)

9 JUROR PHILLIPS: Photographs are still here. Do you

10 want this?

ii THE COURT: Oh, you can sit -- yes, thank you, Ill

12 just put it in the right spot. Thank you.

5 13 THE COURT: Eight-fifteen. All right, anything we

14 need to place on the record?

15 Were gonna deal with this first thing in the

16 morning. Ill just let you know my belief is that it -- the —-

17 this situation, and to the extent that there is one, which I am

18 concerned about the final statements made by Dr. Guertin.

19 Theres no question, in my mind, that this can be resolved

20 through a curative instruction, simply reminding the jury that

21 they are the trier of facts, that an expert is not -— that

22 experts testify as to facts and give meaning to those facts, I

23 guess, within their —- whatever their area of expertise is.

24. So, that —— thats what I think we need to do, is do25 a curative instruction.
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S i Im not prohibiting either of you in the morning from

2 telling me Im all wet and we should do something different.

3 But just to let you know, thats what I think we need to do.

4 And the question would be when do we give that

5 curative instruction and everybody agreeing, or at least me

6 finally deciding, what that will say.

7 But thats what —— thats all that I think that we

8 need to do.

9 I have asked Ms. Bond, just so that were all clear,

10 to type up that last like one minute, becausewe listened to it

ii a second time, just so were clear what was said, so that we

12 make sure that, if Im correct and theres an agreement that we

5 13 give a curative instruction, that we do it with meaning, that

14 we know what he said and we fix it, in case one of the jurors

15 took notes or wrote it down.

16 MS. MORTON: Would it -- I hate to ask you this, but

17 would it be too much to just get the testimony, I guess it

18 would be recross, where he starts asking -— is it long? I

19 dont remember how long it was.

20 THE COURT: Its kinda long and --

21 MS. MORTON: Okay.

22 THE COURT: -- shes doing this at night.

23 MS. MORTON: Okay.

24 THE COURT: Yeah.25 MS. MORTON: Nope, okay.
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. 1 THE COURT: I -- I mean, unless somebody thinks that

2 the problem went back farther than that. I mean, to be honest,

3 I went fur —- I mean, we -— we have the issue about the report,

4 which Im sure well deal with, also, in closing instructions.

5 But I —- what —— Im dealing with is specifically the last

6 minute I think is what we -- I want to make sure.

7 MS. VAN LANGEVELDE: I do have one question -- Im

8 sorry —— before we go off the record. I dont know if well

9 get to Dr. Hobbs, obviously, in the -- like after lunch. But I

10 know we had talked again about maybe taking some witnesses out

ii of order, and I know that she hasto leave for her daughters

12 wedding. So, I dont know if we want to take her out of order

5 13 and have --

14 THE COURT: Or let her testify tomorrow afternoon,

15 which is when I said she need to be available --

16 MS. VAN LANGEVELDE: Right.

17 THE COURT: -- or be here becausewe could get there.

18 MS. VAN LANGEVELDE: Right. If we need to do that, I

19 dont have a problem with that.

20 And I know we had talked about Dr. Henry testifying

21 tomorrow. And then, if you wanted to, you know, take a break

22 from our case-in-chief and have Dr. Hobbs get on the stand, so

23 that she can -- she -- when -- you know, after lunch -- so we

24 take her out of order. Im willing to do that.25 MR. PAWLUK: Well, Judge, I -- Ive instructed her to
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S i be here tomorrow at one—thirty. So, I guess we can entertain

2 that tomorrow, depending on how --

3 MS. VAN LANGEVELDE: I dont have a problem taking

4 her out of order to --

S THE COURT: Let him finish.

6 MS. VAN LANGEVELDE: -- to accommodateher.

7 THE COURT: Miss Van Langeveldes just letting you

8 know thats an option that you have.

9 It is true that, in other trials that I have

10 conducted where there are more than one expert, we have done

ii taken the experts out of order because, lets face it, theyre

12 expensive, they dont like to sit around, and it kind -- and it

5 13 allows the jury to hear that part of the case kind of all

14 together, which I think is sometimes helpful.

iS But, it is, certainly, up to you, Mr. Pawluk, what

16 you want to do.

17 MR. PAWLUK: Okay.

18 THE COURT: If we dont get to Dr. Hobbs tomorrow

19 afternoon, we clearly will get to her Wednesdaymorning. I am

20 now more than optimistic the jury is gonna have this case on

21 Wednesday.

22 I will see everybody bright-eyed and bushy-tailed at

23 eight-fifteen.

S 24 MS. VAN LANGEVELDE: Thank you, Your Honor.25 MR. PAWLUK: Thank you, Judge.
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5 1 THE COURT: Thank you, everybody.

2 (At 4:59 p.m., proceedings concluded for the day)

3
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• 1 Charlotte, Michigan

2 Tuesday, March 28, 2017 — At 8:30 a.m.

3 THE COURT: We are back on the record in People

4 versus Uribe.

5 Ms. Van Langevelde is still here.

6 MS. VAN LANGEVELDE: Good morning.

7 THE COURT: Ms. Morton is here. Mr. Pawluk is here,

8 and the defendant is here.

9 Sir, raise your right hand. Do you swear to tell the

10 truth, the whole truth, and nothing but the truth, so help you

11 God?

12 THE DEFENDANT: Yes, Your Honor.

13 (At 8:30 a.m., defendant sworn by the Court)

14 THE COURT: We are here, this morning, to talk about

15 Dr. Guertins testimony at the end of yesterday and whether or

16 not a limiting instruction or something else would be

17 appropriate. As I advised the attorneys yesterday, because all

18 of our memories and what we think we hear can be different ——

19 and it was a long day, as I realize, for everyone —— I did ask

20 Ms. Bond to type just the very end of the Q and A from

21 yesterday. And I believe you each -- should each have that on

22 your desk.

23 Is that correct, Ms. Morton?

24 MS. MORTON: Yes. Thank you.

25 THE COURT: Mr. Pawluk?
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. 1 MR. PAWLUK: Yes.

2 THE COURT: Okay. Go ahead, Mr. Pawluk.

3 MR. PAWLUK: Well, Judge, I was going to say, since

4 its my objection, I believe I need to go first. And,

5 actually, what was interesting yesterday is I was actually

6 processing and trying to catch up as to what Dr. Cur -- Dr.

7 Guertin had testified about. And then, just within seconds,

8 you beat me to the punch on wondering what he said, also. And

9 then, we re —- we rehearsed the recording as to what he said,

10 because it was interesting that he went off on a narrative when

11 I was asking him questions. It was interesting how he just

12 would go off on a narrative as to answering my questions.

13 But, nevertheless, we did confirm. I think the Court

14 also acknowledged yesterday that he did, in fact, say that he

15 believed Vanessa was sexually assaulted, and thats a major no—

16 no.

17 Now, Ill tell you, Judge, last night, I was burning

18 the late night candle looking at all the previous cases that

19 were deciding similar issues. And what caught my attention is

20 that a majority of cases -- and there was Draper, there was

21 Beckley, a variety of cases that concluded, obviously, what

22 were trying to decide here today, that an expert cannot render

23 an opinion that sexual assault occurred. I mean, thats just

24 the theme across the —— the cases that presented the same

25 issue. And what was interesting, Judge, is I did not see any
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. 1 kind of remedy that can take place to cure or fix that level of

2 a violation.

3 And I can tell the Court that the history of case law

4 on appeal, Court of Appeals to the Michigan Supreme Court, the

5 remedy was new trial. And, actually, I believe in Draper, the

6 remedy was reversal of the conviction. And what that tells us

7 is how serious -- how serious of an abuse happened for the

8 Court of Appeals to say reversal of conviction. But, the ma --

9 majority of the history of cases, youre gonna find would rule

10 a remand for new trial, not only at the level of Court of

11 Appeals but also the Michigan Supreme Court, which I think is

12 something that we need to look at, because we -- weve got a

13 serious problem here, Judge, on the legal front of this,

14 because what tho —— what the case law thats been presented,

15 that was the remedy across the board.

16 If memory serves me correctly, there was a -— there

17 was a reflection on one particular case where there was a nurse

18 -— Im not sure what case that was. But there was a nurse that

19 said, oh, sexual abuse -- I believe sexual abuse occurred,

20 whatever. And that was viewed somewhat differently as -- as --

21 and it wasnt recognized as harmful error —— or, it was

22 actually recognized as harmful error. But, the majority of

23 cases had remand for new trial.

. 24 What I can tell you, Judge, is that, obviously, Ive25 got an ethical duty to represent my client. And I -- Im in a
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. 1 -- a bind here because I have to look out for, obviously, his

2 best interest, his constitutional rights, all the parts and

3 pieces to due process and —— and —— and whats —— whats

4 appropriate under the circumstances. So, Im gonna have to ask

5 that a new trial be -- that the mistrial be issued here because

6 of the severity of the breach.

7 Ill tell you, Judge, that Dr. Guertin —- I think

8 that everybody in this courtroom, at least on the legal side of

9 the fence, realizes the -— the quality and the magnitude of his

10 expertise. And to have a caliber of the level of Dr. Guertin

11 tell a jury he believes sexual assault occurred, that puts a

12 branding in the jurys mind that a curative instruction wont

13 fix that branding.

14 So, Im going to insist, Judge, that this -- this a

15 major, major violation. And if there was -— if there was a

16 Way, because of the curative instruction, to put in front of

17 the jury to fix this, I would -- I would consider that, but the

18 case law is -- the case laws clear, new trial. And I think

19 thats exactly what were dealing here with today. And Im

20 asking the Court for a -- a ruling that this case has been

21 soured and that we need a new trial and to order a mistrial in

22 the matter. Thank you.

23 THE COURT: Miss Morton, are you arguing?

. 24 MS. MORTON: Yes.25 THE COURT: Okay.
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. 1 MS. MORTON: Thank you.

2 THE COURT: Please proceed.

3 MS. MORTON: Well, first of all, Id like to know

4 what all the case law is.

5 Heres what our case law shows. First of all, with

6 regard to Becklev and the result there, I would note that ——

7 and this is an unpublished opinion. And, Im sorry, maybe we

8 couldve found a published opinion, but this is what we found

9 overnight. Its People versus Chevez, which docket number

10 304358 from the Court of Appeals. Its a 2013 case that

11 indicates that, basically, Beckley doesnt apply here because

12 Beckley applied to the testimony of a non-examining physician.

13 So, the standard that applies to an examining physician is

14 different. And -- and, specifically, it says:

15 Because Beckley and Peterson did not focus on the

16 testimony of an examining physician, they are not helpful

17 for purposes of our analysis.

18 Now, with regard to Beckley, heres the quote from

19 Beckley, though, that I do think would apply despite that fact.

20 THE COURT: What page are you on?

21 MS. MORTON: On Beckley?

22 THE COURT: Yes.

23 MS. MORTON: Which copy do you have? Its either

. 24 page -— starting on 408 or starting on 56 —-25 THE COURT: Well, I must --
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. 1 MS. MORTON: -- depending on --

2 THE COURT: -- not have any of em. Mine only goes

3 up to 30 -- mine only goes up to 32. Are you looking at where

4 it talks about a limiting instruction may be necessary?

5 MS. MORTON: No.

6 THE COURT: Okay.

7 MS. MORTON: Heres what it says.

8 This is an example of a line of questioning, which,

9 on direct exam, would be inappropriate; however, it was

10 defense counsel who opened the door to this line of

11 questioning and who elicited this response from the

12 testifying expert. Defendants question was direct and he

13 left open the possibility that the expert would respond

14 negatively and in a manner that -- would -- could be

15 construed as an expert conclusion with regard to the

16 truthfulness of the victims allegation. On direct exam,

17 similar testimony crosses the line of acceptability. Yet,

18 in this case, reversal is not required in view of the fact

19 that the response was brought out by defendant. Defendant

20 cannot now complain that the experts testimony served to

21 vouch for the complainants credibility when he allowed

22 and, in fact, drew out the response. To hold otherwise,

23 would allow defendant an appellate parachute to escape

24 conviction because of damaging testimony that turns the

25 tide toward the believability of the complainants
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. 1 allegations; although, we would hold that it is only

2 appropriate to allow a background explanation of the

3 behavior at issue.

4 And, of course, they say that because this was a non-

5 examining physician.

6 The increased scope of the testimony and the fact

7 that this case did not prejudice defendant, reversal is

8 not warranted.

9 Here, he asked the question —— and, in fact, this is

10 why I asked if there was any possibility of getting that

11 transcript from when recross directed, because he asked the

12 question over and over and over until -- about the diagnosis.

13 And he was —— in fact, there are other cases that indicate that

14 this is -— and I can give you People versus Green, I believe it

15 is. And its not prosecutorial misconduct because the defense

16 counsel invited the response.

17 This was trial strategy. His intent was to impeach

18 Dr. Guertin. The fact that it didnt work, thats not -— were

19 -- that doesnt warrant -- warrant a mistrial or a reversal.

20 Thats just, I guess, the risk you take. He was trying to

21 impeach him with his report by asserting that Dr. Guertin

22 didnt believe the victim when he said, You didnt diagnose

23 her with that. Theres a reason I didnt ask him for a

. 24 diagnosis. This is it. I never asked for a diagnosis. That25 was the defenses question. And so, he opened the door and now
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. 1 wants to complain that Dr. Guertin walked through it. I dont

2 know, you know, what he expected to happen there.

3 But, I think Becklev absolutely supports that not

4 only is there not -- it wasnt improper, it doesnt warrant

5 reversal. At best —- I mean, certainly, were not going to

6 object to a limiting instruction. But I believe that 5.0, the

7 instruction on —- 5.10 —- Im sorry —- handles it. It says:

8 You do not have to believe an experts opinion.

9 Instead, you should decidewhether you believe it and how

10 important you think it is.

11 It clearly instructs the jury that they decide all of

12 the facts, including anything to do with expert opinions.

13 But, if the Court wants to give a limiting

14 instruction or —— or further point out the fact that the doctor

15 said this, I —— thats fine, were not gonna object to that.

16 But, to say -— I dont see the difference between

17 saying my diagnosis is sexual abuse and I believe she was

18 sexually abused. Obviously, if he diagnosed her with that, he

19 believes that.

20 THE COURT: Well, the problem that —— first of all,

21 Mr. Pawluk, your motion for a new trial, for a mistrial,

22 however you characterized it —— I guess you said both -- is

23 denied. Okay. I dont disagree -- two things: I dont

. 24 disagree with Miss Morton about the fact that the defense, to25 some extent, was the one that opened the door. Also, the case
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. 1 law, as I have reviewed it, has indicated that a limiting

2 instruction is appropriate because a trial consists of a lot of

3 evidence. And there are -- there are cases that I reviewed

4 where the Court of Appeals, even when it found the expert

5 exceeded their authority on test —— when they testified, that

6 the error was harmless because theres a lot of other evidence

7 that comes in, in a trial. But, most importantly, I think, as

8 -— as indicated, the defense somewhat opened the door here.

9 But, having said that, theres no question -- and I

10 guess I want to read into the record where the -- the concern

11 that the -- the Court had. Theres two concerns that I have

12 that are gonna result in limiting instructions:

13 Number one, the doctors continued reference to the

14 jury reading his report. I think Dr. Guertin knows the report

15 -- Dr. Guertin -- I guess this knife cuts both ways. There was

16 a -- as is typical, there was a lot of time spent developing

17 Dr. Guertins credentials. And Mr. Pawluk even admitted this

18 morning, I think it goes without saying that people in this

19 community know that Dr. Guertin is an expert and is hel -- held

20 in high regard. And he also testified yesterday that he has

21 testified, I dont know, hundreds and hundreds of times. And

22 so, while normally, non—lawyers arent held to the standard of

23 lawyers, Dr. Guertin knows that his report isnt coming in.

. 24 And yet, he repeatedly went off the reservation at the end of25 his testimony. That was not spurred at all by anything the
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. 1 defense asked. And he went on about read this report.

2 And, of course, the problem is, is that, while you

3 can say that Dr. Guertin was an examining physician, because of

4 the delay in reporting, there was really no physical evidence

5 for him to be discussing whether or not sexual abuse occurred.

6 In fact, on direct testimony and on redirect, he said he cant

7 really say. He talked about the excess skin in the anus, and

8 then he also talked about a notch on the —— I think it was the

9 hymen, saying he cant say whether or not she was sexually

10 abused by penile/vagina contact or penile/anal contact. The --

11 it could result in that conclusion, but it could also not

12 result in that conclusion. Theres a lot of other reasons why.

13 And so, this isnt a situation where the —— an examining

14 physician finds ac -- finds and reports on physical evidence

15 that is consistent with what you would find in a sexual abuse

16 case. His report is all about what the victim told him. And

17 for him to go on as he did about read the report and it

18 describes how the —- the period of years —- it -— it describes

19 the reasons why we tested, it describes whether she was

20 protected, whether the police were aware, that was

21 inappropriate. The report is not in evidence.

22 And the report is not in evidence not be —- and Im

23 going to do an instruction to the jury, not because Mr. Pawluk

. 24 said no. I was very concerned, at the end of the day, that25 that was said in front of the jury. That, hey, if we redact
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. 1 something, were okay with the report coming in. Im gonna

2 give an instruction that the report is not in because the

3 report is not admissible under the Rules of Evidence, not

4 because of the prosecutor or the defense, but because those are

5 the rules. And that Dr. Guertin knew the report was not in

6 evidence, and you —- Im striking his testimony relating to him

7 at the end saying, Read the report, read the report.

8 As I will instruct -- as I have instructed them and

9 will instruct them, they are to make a decision based on the

10 evidence that they hear in this courtroom. The report is not

11 in, and theyre not to consider the report, and theyre not to

12 consider any of Dr. Guertins statements about the report.

13 Furthermore, they are the trier of fact. They are to

14 determine what evidence they believe and what evidence they

15 dont believe. And to the extent Dr. Guertin inappropriately

16 gave his opinion regarding that, that testimony is stricken,

17 and they are not to consider it.

18 Thats what I think I need to do.

19 Now, go ahead, Ms. Morton, you can respond to that.

20 Ill have something typed up so that everybody can, you know --

21 Im gonna say what I just said, but Im gonna put in writing so

22 that everybody -- you can review it and make sure theres

23 nothing inappropriate.

. 24 MS. MORTON: I --25 MR. PAWLUK: I think its --

56th Circuit Court
Charlotte, Michigan

13

Jury Trial 3/28/17  698a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



. 1 MS. MORTON: I dont --

2 MR. PAWLUK: I think its -- I think its -—

3 THE COURT: I said Miss Morton first, and then you.

4 MS. MORTON: Thank you. I dont -- again, were fine

5 with the limiting instruction if the Court feels thats

6 appropriate.

7 I would just say that, to say that he wasnt spurred

8 on by the defendants questions about his report —— in fact,

9 the questions all specifically referenced his report. Thats

10 what the whole line of questioning was about, that he didnt

11 put that in his report. So, I think thats what he was

12 responding to.

13 I think when he was -- and -- and, again, it doesnt

14 matter becausewere -- I just want to make a record that he -—

15 you know, he said, If you read my report, and I think he was

16 talking to Mr. Pawluk about that, not, necessarily, referring

17 to the jury to read his report. But, again, I think the

18 problem is that it makes them want to read his report.

19 THE COURT: Right. Thats why --

20 MS. MORTON: And so, I think the instruction is fine.

21 Im not —— you know, I think its questionable whether his

22 report is admissible. I mean, Dr. Dymes report is in

23 evidence. And the only difference is its written to Detective

. 24 Dahlke instead of Dr. Luginbill. So, I think that kind of25 raises the question. But it is a medical report just like any
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. 1 other report, narrative report like that, that we do have in

2 evidence. So, Im -- but Im not moving to admit it. Im not

3 objecting. Im just making a record for, again, later

4 purposes, obviously.

5 THE COURT: Right.

6 MS. MORTON: But, yeah, we dont -- in terms of the

7 limiting instruction, we, of course, have no objection to that.

8 Whatever the Court feels is appropriate is fine.

9 THE COURT: The only other question is when -- and

10 Ill -— then, Ill let Mr. Pawluk address both issues —- is

11 whether I should give the limiting instruction when the jury

12 comes in this morning and only for the purpose because we have

13 other experts, or should it wait until final jury instruction.

14 Ms. Morton.

15 MR. MORTON: Mr. Pawluk can make that decision,

16 whatever he thinks is best. I dont have a preference.

17 THE COURT: Okay, Mr. Pawluk, it is now your turn.

18 MR. PAWLUK: Judge, Im still, obviously, objecting

19 to a —— a limited jury instruction. Im still requesting a

20 mistrial.

21 THE COURT: And Im still denying it, so lets move

22 on.

23 MR. PAWLUK: I want to set for the record, too, that

. 24 Dr. Guertin, if memory serves me correctly, he did evaluate25 Vanessa Gomez. And I dont think its inappropriate for me to
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. 1 ask questions about a medical -- medical diagnosis. And if --

2 whether that opened the door or not, I mean, how -- how does

3 anybody know. But I can cross experts on medical diagnosis.

4 And Ill tell for the record, Your Honor, that a

5 medical diagnosis does not say that the injury or the assault

6 occurred. Theres a lot -- for example, theres a lot of

7 diagnosis for, lets say, first stage breast cancer that could

8 be taken. But once the tests are made, that theres a

9 correction concerning the diagnosis, becausethe breast cancer

10 test doesnt show that theres breast cancer, but there might

11 be an additional diagnosis to look into, but it doesnt say for

12 sure that breast cancer is there.

13 But, because I asked about medical diagnosis, what

14 occurred is that Dr. Guertin has a, I guess, an issue here of

15 -— of going off on narratives every time you ask him something.

16 And its difficult to stop him, but here he is continuing on

17 with his narrative.

18 So, Your Honor, I think that its appropriate for a

19 defense counsel, with expert witnesses, to ask for medical

20 diagnosis.

21 Obviously, youve denied my request for a mistrial.

22 And my response to the limited jury instruction, as

23 you state it, Im okay with that; however, I think that --

. 24 because of the severity of what occurred, I think there should25 be a jury instruction that they jury is -— is supposedto
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• 1 ignore, eliminate any of his testimony because I think its

2 just —- the breach was too severe.

3 MS. MORTON: May I just say one thing? The

4 difference between what hes -- and -— and this, actually, is

5 in some of the case law. Dr. Guertin didnt say the defendant

6 sexually abused her. He said she was the victim of sexual

7 abuse, not by defendant. And so, that -- so, when somebody

8 says she has cancer, they dont say she has cancer caused by

9 smoking or cell phone use or whatever weird theorys out there

10 now. And he never said anything about the defendant. He

11 simply said she was a —— his diagnosis was that she was the

12 victim of sexual abuse. Its up to the jury to decide who, if

13 anyone, committed that crime.

14 MR. PAWLUK: Well --

15 THE COURT: And -- and thats -- that is accurate,

16 Mr. Pawluk. You are still -- nothing Dr. Guertin said

17 prohibits your argument, which appears to be where youre

18 going, Im not sure —— well find out, I guess, when closing

19 arguments are made -- is that there were other people that

20 could have —— if —— if the -- even if they find that she was

21 sexually abused, there are other people they could find did

22 that. I mean, I -- youve been going through other people that

23 had access.

. 24 I mean, lets -— the —— the bottom line here is do I25 wish that Dr. Guertin did not ~o on the narrative that he did
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. 1 at the very end of his testimony? Yes, I do. Do I think that

2 requires a mistrial at this stage? No, I do not. I think

3 were gonna -- were gonna continue and hear other evidence.

4 However, do I feel that it reached a point that there needs to

5 be an instruction? Absolutely. And thats what the Court is

6 going to do.

7 So, the final question, Mr. Pawluk, cause you didnt

8 answer it, is do you want the -- the instruction to occur at

9 the end, when Im doing the final instructions?

10 MR. PAWLUK: No. I think it —— I think the effect of

11 a limiting jury instruction would be best when the jury comes

12 back this morning, becauseDr. Guertin was ——

13 THE COURT: Okay.
14 MR. PAWLUK: So, I would say as soon as they come

15 back.

16 THE COURT: All right. And just to be clear -- Im

17 not trying to be negative, but I was very clear yesterday we

18 were supposedto start at eight—fifteen. And we were supposed

19 to start at eight—fifteen so that I didnt keep the jury

20 waiting. And because the defendant didnt come until eight-

21 thirty, cause thats what he was instructed, now were gonna

22 have to keep the jury waiting, because Im going to have to --

23 I want to have it typed and printed so that each of you can

. 24 look at the limiting instruction before the jury comes in. I25 dont want to be in the middle of giving it and having somebody
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• 1 pop up and say, no, we disagree.

2 MR. PAWLUK: Judge, Ill -— Ill —— Ill —-

3 THE COURT: Youre gonna fall on the sword?

4 MR. PAWLUK: Ill fall on the sword on that one. I

5 told my client eight-thirty sharp. I ——

6 THE COURT: I know everybody was tired at the end of

7 the day, but I was like eight—fifteen, eight—fifteen. Thats

8 why the jury was -- I told them not to report till quarter to

9 so we could start at nine.

10 MR. PAWLUK: Understood, Your Honor.

11 THE COURT: But, mistakes happen, Mr. Pawluk. So,

12 lets just move on and well ——

13 MR. PAWLUK: Yes, thank you.

14 THE COURT: Let -- let me get something printed out.

15 Ms. Ykimoff will then bring it out to you, and well come out

16 and read it -- or, make sure its okay, and then well bring

17 the jury in. Everybody good with that?

18 MR. PAWLUK: Yes, Your Honor.

19 THE COURT: Excellent. Thank you, all.

20 (At 8:54 a.m., off the record)

21 (At 9:07 a.m., back on the record)

22 THE COURT: Were back on the record in People versus

23 Uribe.

24 All right ——

25 MS. VAN LANGEVELDE: Ms. Morton just ran out. She
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S 1 hasnt had an opportunity to look at these limiting

2 instructions yet, so. Ill -— I want her to, obviously, take a

3 look at them.

4 THE COURT: Have you looked at em, Mr. Pawluk?

5 MR. PAWLUK: Yes, Your Honor. Im satisfied with

6 your instructions.

7 THE COURT: Okay.

8 (At 9:08 a.m., Ms. Morton enters courtroom)

9 MS. MORTON: Theyre fine.

10 THE COURT: Thank you.

11 Any other preliminary issues, Ms. Morton?

12 MS. MORTON: No, Your Honor.

13 THE COURT: Mr. Pawluk?

14 MR. PAWLUK: Thank you, Your Honor. I didnt bring

15 this up earlier because I didnt know how youd rule with

16 respect to my objection motion here that we entertained this

17 morning.

18 During the course of trial, I —— I noticed that there

19 was one particular juror who was sleeping for, I guess, a

20 significant amount of time. The prosecution and myself

21 approached the bench. And, obviously, were all aware of it.

22 Im not sure what —— if we reached a -— a resolution to it or

23 what needs to be done. But I think that --

. 24 THE COURT: Perhaps a little more peppy direct and25 cross—examination will help.

56th Circuit Court
Charlotte, Michigan

20

Jury Trial 3/28/17  705a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S i MR. PAWLUK: Yeah, I try to yell as loud as I can,

2 Judge, within reason. But I think that the remedy is to have

3 that particular juror dismissed. I know you picked 14 jurors,

4 obviously. And the reason for it is so that, when these kind

5 of things happen, we have a back-up juror that can still remain

6 to complete a 12 member panel. And so, Im asking you that

7 that ——

8 THE COURT: What juror are you referring to, Mr.

9 Pawluk?

10 MR. PAWLUK: Judge, Im gonna have to point because I

ii dont know the number. The juror sitting in this chair, right

12 here.

13 THE COURT: One, two, three --

14 MS. VAN LANGEVELDE: Oh.

15 MS. MORTON: Yeah, I didnt notice that --

16 MS. VAN LANGEVELDE: I didnt see her sleeping.

17 THE COURT: Janice Milam? Well, Im denying your

18 request. I think, as my looking at the jury, there was times

19 that several people kind of had their eyes closed. There was a

20 lot of, I guess, expert testimony given yesterday, that, at

21 times, obviously, was not keeping their attention. I didnt

22 see anybody actually asleep. I didnt see anybody that

23 appeared to be not paying attention for a length of time that

S 24 would concern the Court at this point, that all 14 people are25 listening attentively. And were gonna proceed, and well see
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• 1 how things go today.

2 Anything else?

3 MR. PAWLUK: Judge, I understand, but just -- just as

4 a preliminary matter, I might bring up the same request later

5 if I -— if I find that thats going on.

6 THE COURT: Well, thats what I just said. Lets —-

7 MR. PAWLUK: Okay.

8 THE COURT: -- proceed today. And my observation

9 yesterday did not lead me to believe that anyone was not paying

10 attention.

ii So, well bring the jury in.

12 Do you have your next witness ready?

13 MS. VAN LANGEVELDE: Yes, Your Honor.

14 THE COURT: Thank you. I -- and, also, I need some

15 more tablets. Lets bring the jury in first. Its sad Im

16 running out of tablets.

17 MS. VAN LANGEVELDE: Yeah, Your Honor, its my

18 witness. Im sorry, Im losing my voice. So, Im ——

19 MS. MORTON: Perfect timing.

20 MS. VAN LANGEVELDE: I know. Im gonna yell as loud

21 as I can. And Im sorry to Ms. Bond to have to listen to my

22 squeakiness.

23 THE COURT: Well, dont apologize for being sick. Do

24 you have lozengers (sic)?

25 MS. VAN LANGEVELDE: I do. I have a bunch in my
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1 pocket.

2 THE COURT: I have sugar-free lemon.

3 MS. VAN LANGEVELDE: If I need some, I might get some

4 from you. But I do have a handful in my pocket.

5 THE COURT: Okay. If you need some, I got a whole --

6 I have two bags up here.

7 MS. VAN LANGEVELDE: Thank you.

8 THE COURT: I get the sugar—free because I use them

9 so much that I worry, you know, about my teeth.

10 MS. VAN LANGEVELDE: Right. Me, too.

ii THE COURT: Well, right, cause, you know, my throat

12 -- I talk a lot up here, so I -- I use em a lot, and thats a

13 lot of sugar to have in your --

14 MS. VAN LANGEVELDE: Ive never had a cavity, ever in

15 my life.

16 MS. MORTON: Until her next appointment.

17 MS. VAN LANGEVELDE: Right, cause I had all those

18 sugar logenzes (sic)

19 MS. MORTON: That what?

20 MS. VAN LANGEVELDE: I dont know. I think I just

21 said the wrong thing.

22 (At 9:13 a.m., jury enters courtroom)

23 THE COURT: Please be seated, everyone. Good

24 morning.

25 JURORS: Morning.
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S i THE COURT: Ladies and gentlemen, yesterday, you

2 heard the testimony of Dr. Guertin. Dr. Guertins report is

3 not evidence because it is not admis -— not admissible, not

4 because of the prosecutor or the defense attorney, but because

5 this Court has ruled that it is not admissible under the Rules

6 of Evidence. You are not to consider the report or any

7 statements made by Dr. Guertin regarding the report. You are

8 the trier of fact and shall only consider evidence that has

9 been admitted during these proceedings.

10 Yesterday, you heard the testimony of Dr. Guertin.

ii And at the end of his testimony, you may believe that he

12 rendered an opinion whether sexual assault occurred in this

13 case. That testimony is not allowed and is stricken from the

14 record.

15 An expert is prohibited from rendering an opinion

16 that sexual assault occurred. You are not to consider any

17 opinion that you think Dr. Guertin had regarding whether sexual

18 assault occurred in this case. That is your decision and only

19 your decision to make.

20 Now, we will proceed with our next witness.

21 And I believe that is you; correct, Ms. Van

22 Langevelde?

23 MS. VAN LANGEVELDE: It is. Thank you, Your Honor.

. 24 THE COURT: Please call your next witness.25 MS. VAN LANGEVELDE: Thank you. My next witness is
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1 Dr. James Henry.

2 THE COURT: Do you swear to tell the truth, the whole

3 truth, and nothing but the truth, so help you God?

4 DR. HENRY: I do.

5 THE COURT: Please have a seat, sir. Please state

6 your name.

7 THE WITNESS: My name is James Henry, H-e-n-r-y.

8 THE COURT: Thank you.

9 Ms. Van Langevelde.

10 MS. VAN LANGEVELDE: Thank you.

11 JAMES A. HENRY, M.S.W., PH.D.

12 at 9:15 a.m., sworn as a witness, testified as follow:

13 DIRECT EXAMINATION

14 BY MS. VAN LANGEVELDE:

15 Q Dr. Henry, can you tell us where youre currently employed?

16 A Im employed at Western Michigan University.

17 Q And what do you do there?

18 A I have two functions. One is I run a trauma center for

19 children who have experienced maltreatment, providing neural

20 developmental testing and to im -- look at the impact of

21 trauma. And then, Im also a professor and an associate.

22 Q Tell us a little bit about what the trauma center does at

23 Western Michigan.

24 A So, we assess children whove experienced maltreatment, in

S 25 terms of looking at how that maltreatment affects their
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S i functioning, in terms of learning, in terms of relationships,

2 in terms of perception of self, in terms of perception of other

3 people, and their ability to communicate.

4 Q And what do you specifically do at the trauma center? You,

5 yourself.

6 A Im the director. So, Im actively involved in the

7 assessments, in terms of supervising, participating. Weve now

8 completed, since we started the assessment center in 2000,

9 about 3600 of these assessments.

10 Q And can you tell us, do you specifically work regularly with

11 children whove experienced trauma?

12 A Yes.

13 Q And does trauma kind of fall under the big -- traumas kind of

14 a big umbrella; is that correct?

15 A Well, trauma is the impact of maltreatment. So, its the

16 impact to the child from the experience of danger that then

17 affects them after that experience is actually over. So, in

18 other words, its the ripple effect that has and can change

19 their functioning, their brain structure.

20 Q So, what kind of trauma traumatizes children, if I can use that

21 word, do you regularly work with?

22 A Well, we work with maltreated children whove been physically

23 abused, sexually abused, neglected, ongoing exposure to

S 24 domestic violence, a variety of different experiences where25 children may have hadmaltreatment both either physically or
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1 emotionally.

2 Q And how much of your work would you say is geared towards

3 children whove been sexually abused?

4 A Our statistics are, approximately, 25 percent of the kids that

5 we see at our trauma center have been sexually abused.

6 Q Now, you said youre also a professor at Western —-

7 A Yes.

8 Q -- is that correct? And how long have you been a professor

9 there?

10 A Seventeenyears.

11 Q What do you --

12 A Actually, excuse me, 19 years. Im sorry.

13 Q Thats okay. What -- what do you teach at Western?

14 A I teach classes on treatment of children, human behavior, those

15 two classes.

16 Q Okay. And as a professor at Western, do you also conduct

17 research?

18 A Yes.

19 Q And tell us a little bit about what kind of research youve

20 done.

21 A Ive done a variety of research on child sexual abuse, the

22 impact of children on disclosure, how disclosure happens, the

23 impact of disclosure to the child. Ive done significant

24 research on child trauma, in terms of the impact to childrens

25 functioning after an experience, or multiple experiences, of
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S i trauma.

2 Q Has your research been peer reviewed?

3 A Yes.

4 Q And have you been published?

5 A Multiple times, yes.

6 Q Can you tell us just -- I know you have a laundry list of

7 things, but can you tell us just some of the more -- more

8 sexual abuse type things that youve published?

9 A Yes, Ive -- Ive published at least —— well, I co-authored a

10 book with my colleagues at U of M on child sexual abuse. I

11 have looked at the disclosure process of 300 children, of 90

12 children. Weve done multiple studies on looking at the

13 process of how kids disclose and the response of the system to

14 that disclosure.

15 Q Have you testified as an expert before in court?

16 A Yes, multiple times.

17 Q And what have you been -- have you been qualified as an expert,

18 I should say?

19 A Yes.

20 Q And what have you been qualified as an expert in prior?

21 A Ive been qualified an expert in child maltreatment, child

22 sexual abuse, child trauma, child development, groomer --

23 grooming behavior from offenders.

24 Q Have you testified before as an expert in behaviors of child

25 sexual abuse victims that might seem like counter-intuitive or
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S i counter-productive?

2 A Yes, frequently.

3 Q Such as delayed reporting.

4 A Yes.

5 Q Okay. I want to show you --

6 MS. VAN LANGEVELDE: May I approach the witness, Your

7 Honor?

8 THE COURT: You may.

9 MS. VAN LANGEVELDE: And Mr. Pawluk has stipulated to

10 Peoples Exhibit 15, which is Dr. Henrys CV. So, Im moving

11 for its admission.

12 (At 9:20 a.m., PX#15 identified)

5 13 THE COURT: Exhibit 15 is admitted. And, yes, you

14 may publish it to the jury.

15 (At 9:20 a.m., PX#15 admitted)

16 MS. VAN LANGEVELDE: Thank you.

17 BY MS. VAN LANGEVELDE:

18 Q And, Dr. Henry, this is a recent copy of your curriculum vitae;

19 is that correct?

20 A Thats correct.

21 Q Thats like a resume with every —— well, I would say the vast

22 majority of things that youve done in your field; is that

23 correct?

24 A Yes.

5 25 MS. VAN LANGEVELDE: Your Honor, Im not gonna
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i

publish it at this time. But if the jury wants to take a look

2 at it later, Ill just set it up here with Dr. Guertins.

3 THE COURT: Thank you, Miss Van Langevelde.

4 MS. VAN LANGEVELDE: Thank you.

5 BY MS. VAN LANGEVELDE:

6 Q Oh, and Im sorry. Doctor —- Dr. Henry, I failed to ask you

7 this. Just briefly, what is your educational background?

8 A I have a bachelors degree in elementary education. I have a

9 masters degree in social work. I have a post—graduate

10 fellowship from the University of Michigan in child abuse and

11 neglect. And I have a Ph.D. from Michigan State in

12 developmental psychology and social work.

5 13 Q Now, Dr. Henry, youve never met Vanessa Gomez; correct?

14 A Thats correct.

15 Q And youre not here to tell us whether she was a victim;

16 correct?

17 A Thats correct.

18 Q Youre here to teach us a little bit about victim response and

19 some other concepts that we might not know about in child

20 sexual assault; true?

21 A Thats true.

22 Q Okay. Youve never reviewed any of Vanessas medical reports

23 or counseling reports; true?

24 A Thats true.25 Q Okay. Now, in your experience, Doctor, does the general public
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i

understand or know about typical behaviors in child sexual

2 assault cases?

3 A Not usually, no. Its counter-intuitive. So, what people

4 would expect from a child whos been sexually abused,

5 frequently the researchindicates thats not what happens.

6 Q So, what types of behavior in child sexual abuse cases often

7 gets misconstrued or seen as counter-intuitive?

8 A So, oftentimes, if a child discloses —— if a child is sexually

9 abused, the expectation, by adults, is they will tell their

10 parent, they will tell a significant other right after it

ii happens, because the expectation is something bad has happened

12 to a child, and so the child will communicate that. The

5 13 research is very clear, and, certainly, I can cite that. But

14 the research is very clear that the vast majority of children

15 delay their disclosure a significant length of time before that

i6 disclosure actually happens.

17 Q So, you just used the word dis —- delayed disclosure, so lets

18 stick with that topic just for a minute. Can you explain to us

19 what is a delayed disclosure?

20 A So, a delayed disclosure is, if the child is sexually abused on

21 a Friday, the delayed disclosure would mean that, instead of

22 immediately telling someone in the next few days, that delayed

23 disclosure is, it oftentimes happens, much longer in the

24 future. So, to give you an idea, I did a -- one of my studies25 is interviewing 90 kids who have been sexually abused from the
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• 1 ages of six until 16. And the average length of time between

2 the first incident and the child disclosure was two and-a—half

3 years, all right. Thats whats called delayed disclosure.

4 And theres a variety reasons for that, but that is a phenomena

5 that is accepted in the researchand the community that works

6 with child sexual abuse.

7 Q So, based on your research and, actually, research of other

8 people in your field is ac —— is it common for children to

9 actually delay --

10 A Absolutely.

ii Q —— disclosure?

12 A Yes.

5 13 Q Can you tell us why delayed disclosure is so common with child

14 sexual abuse victims?

15 A So, theres several things that contribute to this. One is

16 children are taught --

17 MR. PAWLUK: Well, Judge, can I -- Judge, can I

18 interrupt here for a second? I think hes getting into —-

19 MS. VAN LANGEVELDE: Oh.

20 MR. PAWLUK: I think hes getting into research

21 opinions, things of that sort.

22 MS. VAN LANGEVELDE: And Im sorry, Your Honor. I --

23 I do move to qualify him as an expert in the area of child

24 sexual abuse, child trauma, based on his qualifications.25 THE COURT: Voir dire --
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• 1 MR. PAWLUK: Thank you, Judge.

2 THE COURT: -- Mr. Pawluk.

3 MR. PAWLUK: Thank you.

4 VOIR DIRE EXAMINATION

5 BY MR. PAWLUK:

6 Q Dr. Henry, hello again.

7 A Hello.

8 Q Im looking at some of your previous testimony that we had.

9 believe you probably recall being here before. And Im looking

10 at the transcript that you have provided. Or, excuse me, a

ii transcript that was prepared with your testimony. And the

12 first question I have for you, Dr. Henry, is that you testified

5 13 that you are a director of, I believe, Southwest Michigan

14 Childrens Trauma Assessment Center?

15 A Yes.

16 Q Okay. And how long have you been doing that?

17 A Since its inception. We started the trauma center 17 years

18 ago.

19 Q Seventeenyears ago. Is this something that you, I guess,

20 programmedor developed?

21 A I was the one who initially, with four other folks, founded the

22 center, yes.

23 Q Okay.

24 A I have spent many years with maltreated children. And then,

25 when I went to Western, my goal was to start a trauma center to
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S i better understand our kids.

2 Q Okay, thank you. And its my understanding, trying to absorb

3 what you -- what you do, your center provides trauma

4 assessments of children; correct?

5 A Thats correct.

6 Q Okay. And lets say a variety of disciplines that you provide

7 and for the assessment of children, you include a physician?

8 A Yes.

9 Q And who -- what physician do you primarily work with?

10 A We have a medical director, Dr. Mark Sloane, whos a

11 pediatrician.

12 Q Okay. Is he in —-

5 13 A Yes.

14 Q -- Okay. And my understanding is that you also provide speech

15 and -- and language professor or speech and language

16 assessment?

17 A We have a transdisciplinary model that includes social work,

18 psychology, medicine, speech and language, and occupational

19 therapy.

20 Q For the purpose of conducting assessments ——

21 A Yes.

22 Q —- correct? So, when you are providing assessment to a —- a

23 trauma —- to a child, a -— a child subjected to trauma, the

24 assessment includes, I guess, an evaluation by a physician?

25 A Yes.
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1 Q And assessment includes individuals dealing with speech and

2 language, at times?

3 A Yes.

4 Q Also, occupational therapy?

5 A Yes.

6 Q That also part of the assessment?

7 A Yes.

8 Q And social work?

9 A Yes.

10 Q The social work aspect of the assessment, what is that? What

ii social -- what an -— an assessment by a social worker? What

12 would that include?

5 13 A Well, in our transdisciplinary model, we have testing, which

14 the social worker and/or speech and language and our OT

15 complete. And then, the social worker does a psychosocial

16 interview of each child that, basically, is four and above.

17 Q And then, part of your assessment of children and your inner-

18 disciplinary program theres a psychologist?

19 A No, we dont have a psychologist, no. We have people from

20 psychology, and I have developmental psychology as my cognate

21 in my Ph.D., but not a psychologist.

22 Q Okay. So, fair to say, Doctor, that, really, your center deals

23 with assessments actually post—trauma, the assessments of a

24 child post—trauma; correct?

25 A No. It is post—maltreatment. Trauma is something that
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5 1 continues. So, it is not post-trauma. Traumas the ongoing

2 impact --

3 Q Okay.

4 A -— of the maltreatment.

5 Q Maltreatment would include what?

6 A As I shared, physical abuse, sexual abuse, neglect, exposure to

7 domestic violence, those types of specific events.

8 Q Now, you had indicated that you had assessed, I -- I believe

9 you said, 3600 children affected by trauma, is that -- am I ——

iO A Yes.

ii Q —- correct, 3600? And out of -- is that this past year or

12 since the onset of the center?

5 13 A No, thats the onset of the center

14 Q Okay. And you said the onset of the center, you started it

15 back, what, 17 years ago?

16 A Yes.

17 Q So, over 17 years, your center has assessed 3,600 children?

18 A Approximately, yes.

19 Q Out of the 3,600 children that youve assessed since 17 years

20 ago, or your center has assessed, what percentage of that, or

21 how many, if you know, were assessed for physical abuse?

22 A I do not know exactly. I would say anywhere from 50 percent

23 have experienced some kind of sexual abuse -- I mean, excuse

24 me, physical abuse, but I could not specifically define that.25 I could ——

56th Circuit Court
Charlotte, Michigan

36

Jury Trial 3/28/17  721a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



i

Q You estimate --

2 A I dont have the numbers.

3 Q Youre estimating 50 percent.

4 A Yes, Im estimating.

5 Q Thank you. How about abuse and neglect?

6 A For neglect, I would say at least 50 to 60 percent.

7 Q And how about sexual abuse?

8 A My recollection is about 25 percent, again, approximately.

9 Q Because were running out of percentages, Dr. Henry. Youve

10 got physical abuse, 50 percent is your estimate. Youve

ii neglect, 50, 60 percent. Were -- were running out of

12 percentages here of whats left for sexual abuse.

13 A No, because of the fact that most of our kids have whats

14 called complex trauma where they have multiple types of

15 maltreatment.

16 Q What percentage -—

17 A So, complex trauma is a combination of, lets say, physical

18 abuse, sexual abuse, neglect. So, 90 -— probably 80 percent of

19 our children have complex trauma, which means multiple

20 different types of maltreatment.

21 Q So, a child -- a child at your center can come to you sexually

22 abused, physically abused, neglected, emotional abuse. All

23 those kind of factors could be in one child; correct?

S 24 A Yes.25 Q Now, Dr. Henry, Im looking at your curriculum vitae. And I

56th Circuit Court
Charlotte, Michigan

37

Jury Trial 3/28/17  722a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



i

would imagine, like most professionals, hard to constantly

2 update resumes. Its usually put on the back burner for an

3 update. But I notice that, on your professional activity, the

4 last activity you noted is July 2012. Thats five years ago.

5 A Urn-hum.

6 Q And I -— I assume that youve done some professional activities

7 between now and 2012.

8 A Absolutely.

9 Q Can you give us any examples?

10 A Yes. So, probably since 2012 to today, Ive trained,

ii approximately, 40,000 individuals on child trauma, child abuse,

12 child neglect from across the country. I know weve published

13 at least two more articles, received two more awards for my

14 work, and we, obviously, continued to see children at our

15 trauma center.

16 Q Now, Dr. Henry, when you say that you give speeches,

17 presentations, things of that sort, would it be fair to say

18 that your speeches to other professionals, whatever, mainly

19 involve the results or conclusions of a variety of research

20 youve done?

21 A Im not sure -— thats part of it. And, obviously, not just my

22 research, but, certainly, research about child trauma, research

23 about child maltreatment, the impact, all of those things. How

24 do —— how do children heal from trauma. A variety of different25 topics that, certainly, I integrate the research from a variety
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i

of researchers across the country.

2 Q Theres -- in your -- in your curriculum vitae, youve

3 recognized the publication. You are one of several authors

4 beginning with Stallar, I believe, first initial K, Faller,

5 first initial K, Vandervort, first initial F, Henry J., which

6 is, I —— I assume is you, and a couple other co-authors with

7 that publication. Were you part of the entire publication ——

8 A Yes.

9 Q -- for that? And if I remember correctly, you had published or

10 wrote or authored one chapter in that book; correct?

ii A Specifically one chapter; although, the book was written

12 together. We met for three years to write that book.

5 13 Q And if I remember correctly, each of the chapters in that book

i4 identified the specific author.

iS A Yes.

16 Q And you happen to be one of the authors to one chapter?

17 A Yes.

18 Q And one chapter only.

19 A Yes.

20 Q And in that chapter, Dr. Henry, I believe that you -- that you

21 authored -- I believe that you explained that you had a history

22 as a Child Protective Services —— Services worker.

23 A Thats correct.

S 24 Q And I believe in that chapter, you -- when you authored that,25 you were involved with a forensic interview with children.
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A Yes.

2 Q Okay. Now, in that chapter, did you -- or, do you recall

3 whether or not you spoke to psychological evaluations?

4 A I cannot specifically recall.

5 MS. VAN LANGEVELDE: Your Honor, Im gonna object.

6 dont think that goes to his qualifications. If Mr. Pawluk,

7 wants to cover that on voir dire --

8 THE COURT: Cross-examination?

9 MS. VAN LANGEVELDE: Or, yeah, Im sorry.

iO THE COURT: I agree, I think youre into cross—

ii examination area, Mr. Pawluk. The question, right now, is

12 whether or not the Court should, pursuant to 702, qualify this

5 13 witness as an expert.

14 Ms. Van Langevelde has requested the Court find that

15 he is an expert in behaviors of victims and child victims of

16 criminal sexual conduct; is that correct?

17 MS. VAN LANGEVELDE: Yeah, Im asking him to be

18 qualified in child sexual abuse behavior and in child trauma.

19 MR. PAWLUK: Well, Judge, I think --

20 THE COURT: So, thats the issue.

21 MR. PAWLUK: I -- I know thats the issue, and Im

22 focusing on that aspect of child sexual abuse trauma because,

23 as hes testified, theres a narrow percentage of what his

S 24 expertise is in that category. So, I think Im entitled to at25 least go into that area. And I think that his publications in
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that category are important.

2 Now, if youre saying -- if youre -- if youre --

3 THE COURT: Ill -- go ahead, Mr. Pawluk, but lets

4 move along.

5 BY MR. PAWLUK:

6 Q So, in that chapter -- in that chapter, Dr. Henry -- and I

7 believe youve already answered this, but let me ask you again

8 -- did you reference the need for requirements or the

9 importance of a psychological evaluation for sexually abused

10 children?

ii A I do not recall in that specific chapter that I wrote.

12 Although, again, I co-authored all the chapters. We reviewed

5 13 them all together. We all gave feedback to each other. And,

14 certainly, assessment is a part of that book, in terms of

15 looking at the importance of that.

16 Q Would you agree, Dr. Henry, that your background -- that your

17 background is truly more tilted to empirical research of abused

i8 children than the clinical side of treatment for abused

19 children?

20 A I would say to you that Ive been a part of, approximately,

21 3,000 of the 3600, probably even more than that, of the

22 clinical aspect. We do clinical assessments. So, I would

23 strongly disagree with you in terms of that clinical

24 perspective. And I write 20 page reports talking about the25 impact of trauma. So, I would disagree with that.
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~ Q Okay, thank you, Dr. Henry. But would you, yourself, do the

2 psychological or clinical assessments?

3 MS. VAN LANGEVELDE: Your Honor --

4 THE WITNESS: Yes.

5 MS. VAN LANGEVELDE: -- again --

6 THE WITNESS: Yes.

7 MR. PAWLUK: Just yourself?

8 THE WITNESS: Yes.

9 MS. VAN LANGEVELDE: And I appreciate, Dr. Henry --

10 THE COURT: Okay. Lets —— lets all take turns.

ii Now, the question was -- by Mr. Pawluk was do you

12 believe that psychological evaluation is a part of the process.

13 I heard psychological evaluation, and then Ms. Van Langevelde

14 was talking. What was your full question?

15 MR. PAWLUK: Judge, I asked him whether -- my last

16 question of Dr. Henry was whether he, himself, engaged in

17 assessments of abused children because -—

18 THE COURT: Okay. So, what is your objection to the

19 question whether he, himself, has engaged in assessment of

20 abused children --

21 MS. VAN LANGEVELDE: I think --

22 THE COURT -- Ms. Van Langevelde?

23 MS. VAN LANGEVELDE: I think were getting off of the

S 24 voir dire of his qualifications. But if thats the question, I25 dont have an objection -—
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THE COURT: Thank you.

2 MS. VAN LANGEVELDE: -- to Dr. Henry

3 THE COURT: You may --

4 MS. VAN LANGEVELDE: -- answering it.

5 THE COURT: -- answer the question.

6 THE WITNESS: Yes, Ive —- I mean, I practically

7 conducted three of them last week with my colleague, clinical

8 assessment, trauma assessments. Not psychological, trauma

9 assessments.

10 BY MR. PAWLUK:

ii Q Trauma assessments. But out of your experience, Dr. Henry,

12 what portion -- of, if you could tell me how many children you

5 13 actually -- you, yourself, not -- not in -- not in concert with

14 a third party, but you, yourself, have conducted assessments of

iS a sexually abused child, you, yourself.

16 A Myself?

17 Q Yes.

18 A First of all, our assessment center, we always do it in teams.

19 Right? So, two people always participate. Of those 3600

20 children, I would say that Ive assessed personally, and been a

21 part of those, over a thousand.

22 Q And--

23 A And supervised the other 2600.

24 Q Okay. So, a thousand of these children that you ob --

25 assessed, what percentage of those were actually sexually
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abused?

2 A I would say, again, consistent with our numbers, approximately

3 25 percent.

4 Q So, 250.

5 A In terms of actually that I did? Yes.

6 Q And--

7 A If you take that to the 3600, then, obviously, theres a

8 different percentage.

9 Q And out of the 250, Dr. Henry, how many were involved with

10 delayed disclosure?

ii A I cannot give you a specific number on delayed disclosure. I

12 mean, I cant —— thats over the last 17 years. I cant tell

13 you. I can say its consistent that most of those children did

14 not immediately report. But I cant give you that number out

iS of those I personally assessed. I can give you the number out

16 of the research that Ive done, but I cannot give you those in

17 terms of the delayed disclosure.

18 Q Dr. Henry, out of the 250 —— now, you testified you cant

19 really tell us what -- or, how many had delayed —- delayed

20 disclosure. But out of the 250 children that youve done

21 assessments for, how many were, lets say, within the age group

22 of five—years-old to nine-years—old?

23 A I cant tell you that.

24 Q How many were at the age group of 10 to 14?25 A I can give you between five and 16, because thats the --
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. 1 usually the ages that I would do. And I would say most all the

2 children would be between five and 16.

3 Q Dr. Henry, have you dealt with research that involves the

4 question of false allegations with respect to disclosure of sex

S abuse?

6 A Yes.

7 Q When was that?

8 A Have I done --

9 Q When did you --

10 A -- research? Well, when youre looking at child sexual abuse

ii and youre looking at doing research, then, certainly, that is

12 a portion of understanding disclosure, is false allegations.

5 13 Q Now, Dr. Henry, in your experience of the 250 children that

14 youve assessed, what characteristics did you look for with

15 respect to determining, I guess, the validity or the —— the

16 confidence of a child that has been sexually abused? Whats

17 the characteristics that you look at?

i8 MS. VAN LANGEVELDE: Your Honor, Im sorry, but I

19 think were way beyond his qualifications in that question.

20 MR. PAWLUK: Well, hes done assessments, Judge --

21 THE COURT: Well, youre moving into cross-

22 examination. Again, this is voir dire as to whether or not you

23 object to the witness being qualified regarding sexual abuse

O 24 behavior and child trauma.25 MR. PAWLUK: Well, Judge, I would object to the
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prosecutions motion that Mr. Henrys qualified as an expert

2 for child sexual abuse and also child of a sexual trauma. I --

3 I think that he doesnt meet the qualifications for an expert

4 at that level. I think that, really, Mr. Henrys

5 qualifications is co-authoring and assisting other individuals

6 in doing certain types of research, and then hes coming

7 forward and trying to explain what his re -— research

8 conclusions and results are. But for purposes of an expert

9 with, you know, children of sexual abuse or trauma, I dont

10 think that the prosecution has demonstratedthat.

ii So, I would -— I would object to the prosecutions

12 request to qualify him in that category.

13 THE COURT: Ms. Van Langevelde.

14 MS. VAN LANGEVELDE: Well, I completely disagree with

15 the defense attorney, obviously. Hes been qualified as an

16 expert numerous times, if not hundreds of times, before in this

17 area in other courts in the State of Michigan. If the Court

18 would like me to ask more questions, Im happy to do that. But

19 he has ——

20 THE COURT: Well, whether -- well, the -- I guess --

21 I think we need to narrow this down. So, the one area you

22 talked about is you would like him qualified as an expert in

23 child trauma?

24 MS. VAN LANGEVELDE: Child trauma.25 THE COURT: Okay, just generically child trauma?
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1 MS. VAN LANGEVELDE: Yes, maam.

2 THE COURT: Okay. And then, the other area was

3 sexual abusive behavior.

4 MS. VAN LANGEVELDE: Child -- and its child -- it

S has to be child sexual abuse behavior, because thats what his

6 expertise is in.

7 THE COURT: Did I understand you, Doctor, then you

8 said that you have, in clinic, treated -— did you say 200

9 -- you -- you guesstimate 250 children in child sexual abuse

10 behavior?

ii THE WITNESS: You mean -— Ive supervised. Thats

12 the ones, specifically, that I have seen, all right?

i3 THE COURT: That -- that -- my question, Doctor --

14 THE WITNESS: Then, again, I might be confused.

15 THE COURT: Okay. Let me try to make this simple.

16 THE WITNESS: All right.

17 THE COURT: How many have -- how many children have

18 you, in clinic, personally, been involved in?

19 THE WITNESS: I would --

20 THE COURT: I guess, I dont -- the -- the prosecutor

21 is asking that you be qualified as an expert in regarding child

22 sexual abuse behavior.

23 THE WITNESS: Yes.. 24 THE COURT: And so, I thought I heard you say that

25 you, along with another person, because its always two people
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. 1 ~whoparticipate in a clinic, dealt with 250 children that would

2 meet that criteria of child sexual abuse behavior. Is that ac

3 -- did I understand your testimony correctly?

4 THE WITNESS: Specifically myself, yes.

5 THE COURT: Okay. And then, you testified that, in

6 your clinic, you see children that have been victims of trauma

7 as a result of other things but including sexual abuse trauma.

8 THE WITNESS: Thats correct.

9 THE COURT: And that youve been -- and that you work

10 in the clinic, yourself, and that you have seen children. And,

ii again, thatd be at about 250?

12 THE WITNESS: No, that would —— I finish the reports,

13 so Ive written, approximately, 2,000 reports on the children

14 that come to our trauma center. So, even though I may not be

iS directly involved, we have one-way mirrors, I supervise that,

16 participate in that. When you talk about what specifically me,

17 sitting down with the child for the whole assessment, then

18 were talking about 1,000, all right, versus me as supervising

i9 everyone else and observing the child and writing the report is

20 about, I would say, 3600 kids, and 2,000 of those reports I do.

21 THE COURT: So, the only other question I have -- so,

22 when children come to your center --

23 THE WITNESS: Yes.

24 THE COURT: -- which, as Im understanding, this is25 where youve done the observation and youve personally -- but
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S i then, youve also oversaw --

2 THE WITNESS: Yes.

3 THE COURT: When people come to your center -- the

4 children come —— how do they get there? Has that determination

5 already been made, that they have been the victims of some kind

6 of trauma?

7 THE WITNESS: Seventy-five percent of the children

8 coming to our center are in foster care and have been

9 adjudicated through the court system in terms of abuse and

10 neglect. And so, 75 percent of those kids are in foster care.

ii Another 20 percent are adopted children who have been through

i2 the system. Obviously, adjudicated. Termination of parental

5 13 rights. And the other 10 percent are with birth parents.

i4 THE COURT: All right, any -- the Court asked

iS questions, I —- so I need to be fair to both of these

16 attorneys.

17 Ms. Van Langevelde, do you have any additional

18 questions because the Court asked questions?

19 MS. VAN LANGEVELDE: Just a moment, Your Honor. Just

20 —— Im sorry, Your Honor.

21 So, Dr. Henry, on those 1,000 you -- you say that you

22 -- you directly were involved in, you said through a one-way

23 mirror; is that correct?

24 THE WITNESS: The 1,000 Ive done myself.

25 MS. VAN LANGEVELDE: Okay.
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1 THE WITNESS: The 3600, Ive observed, total. And

2 Ive also done, probably, over a thousand forensic interviews

3 when I was in Child Protective Services.

4 MS. VAN LANGEVELDE: All right. And so, youre

5 supervising other people --

6 THE WITNESS: Yes.

7 MS. VAN LANGEVELDE: -- when you mean other people

8 are doing these assessments and things like that.

9 THE WITNESS: Yes.

10 MS. VAN LNAGEVELDE: Okay. And then, youre teaching

ii people how to do this?

12 THE WITNESS: Yes.

5 i3 MS. VAN LANGEVELDE: And youre correcting them if

14 they do something wrong?

15 THE WITNESS: Yes.

16 MS. VAN LANGEVELDE: And youre, obviously, observing

17 them.

18 THE WITNESS: Yes.

19 MS. VAN LANGEVELDE: And then, youre going out into

20 communities around the country, actually, and teaching people

21 about this ——

22 THE WITNESS: Yes.

23 MS. VAN LANGEVELDE: -- is that right? All right, I

S 24 dont have any other questions.25 THE COURT: Mr. Pawluk.
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1 MR. PAWLUK: Yes, I do, Judge.

2 Now, Dr. Henry, you mentioned just to Judge

3 Cunninghams questions that you made a -- a variety of

4 publications or reports from the assessments that took place;

5 is that correct?

6 THE WITNESS: The reports, not publications.

7 MR. PAWLUK: No, reports, okay, yes.

8 THE WITNESS: Yes.

9 MR. PAWLUK: From your -- from your center.

iO THE WITNESS: Yes.

ii MR. PAWLUK: Okay. And these reports that you --

12 that you author, these reports are about a specific child?

i3 THE WITNESS: Yes.

14 MR. PAWLUK: Okay. Not just a group of children.

iS THE WITNESS: No.

16 MR. PAWLUK: Okay. And when you authored those

17 reports, you received conclusions from your team; correct, that

18 have done interviews or assessments of the child?

19 THE WITNESS: Sometimes, yes.

20 MR. PAWLUK: Okay. So, in other words, the physician

21 would send you a -- a report.

22 THE WITNESS: No, our -- they come together as one

23 report, and I review all the reports. I add to all of the

24 reports and make sure theyre consistent with the understanding25 of the child.
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1 MR. PAWLUK: Who -- who authors the one report?

2 THE WITNESS: Depends on -- the clinical social

3 worker or the OT that were -— was with, specifically, that

4 child.

5 MR. PAWLUK: So, you would get -- you would get one

6 report, lets say, from the social worker?

7 THE WITNESS: I would get one report, total, from

8 everyone. Its all combined together. Its not separate

9 reports. Its one report with conclusions, recommendations,

10 and the findings of the testing and the interviews.

ii MR. PAWLUK: Yeah, thats whats confusing for me,

12 Dr. Henry. You say one report from everybody.

13 THE WITNESS: Thats correct. Somebody integrates it

14 so its in one report.

15 MR. PAWLUK: Who does that?

16 THE WITNESS: Whoever the assigned person is to do

17 that for each job.

18 MR. PAWLUK: I see. So, you would -- you would

19 allocate or delegate the duty to a particular person, on a

20 particular child ——

21 THE WITNESS: Yes.

22 MR. PAWLUK: -- and then they would be responsible

23 for creating the report.

24 THE WITNESS: Yes.

S 25 MR. PAWLUK: Then what you do, as a supervisor, you
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go through it, make sure theres no red flags or make sure that

2 the Is are dotted, Ts are crossed.

3 THE WITNESS: I make sure that the findings are

4 accurate based upon my being there and observing the child and

S to ensure that the recommendations are appropriate.

6 MR. PAWLUK: And your findings -- you determine

7 whether the findings are accurate based on research.

8 THE WITNESS: Based on multiple things: Experience

9 with the child, discussion regarding each child after the

10 conclusion of the assessment, in terms of my own research, in

ii terms of trauma, understanding trauma, theoretically. All of

12 those together create this report.

13 MR. PAWLUK: Okay. Now, you -- your question to the

14 -- your answer to the Judge -- also, I believe I asked you the

15 same thing -- you —— you said that theres a thousand children

16 that youve personally done assessments for.

17 THE WITNESS: Yes.

18 MR. PAWLUK: Okay. And I think I asked you, out of

19 those thousand children, how many were victims of a sexual

20 assault or incurred a trauma --

21 MS. VAN LANGEVELDE: Your Honor --

22 MR. PAWLUK: -- from sexual assault.

23 MS. VAN LANGEVELDE: -- this was asked and answered.

. 24 Hes repeating himself.25 MR. PAWLUK: Well --
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THE COURT: Ill -- Ill allow it. Go ahead, Mr.

2 Pawluk.

3 MR. PAWLUK: And I believe that you said 250.

4 THE WITNESS: Thats correct.

5 MR. PAWLUK: Okay. Now, Dr. Henry, these are 250

6 children that you dont know the age groups and you cant

7 recall the age groups. But these are 250 children that you

8 personally assessed over a time period of 17 years.

9 THE WITNESS: Yes.

10 MR. PAWLUK: Correct?

ii THE WITNESS: Urn-hum.

12 MR. PAWLUK: Thats all I have.

13 THE COURT: So, the question, under the Michigan

14 Rules of Evidence, is whether or not a witness has scientific,

15 technical, or other specialized knowledge that will assist the

16 trier of fact to understand the evidence and to make

17 determinations of facts that are in issue for the trier of fact

18 to determine.

19 In this case, it appears that the witness has —- has

20 specialized knowledge regarding the behavior of children who

21 have been sexually abused or experienced sexual trauma. That

22 is the limit of his expertise, would be his knowledge from what

23 -- who he has observed, based on his testimony. Again, the

24 behavior of children who have been sexually abused or25 experienced sexual trauma.
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And his testimony is that these children have come to

2 his clinic already are adjudicated in that regard. So, this is

3 post—adjudication of those facts.

4 Are we all clear?

S MS. VAN LANGEVELDE: Yes, Your Honor. Thank you.

6 THE COURT: You may proceed.

7 MS. VAN LANGEVELDE: Thank you. All right.

8 MR. PAWLUK: So —— well, Judge, then, specifically,

9 what are you qualifying him as? Because thats —— I dont

10 think that you said specifically ——

ii THE COURT: I did. I said he could talk about his

12 knowledge of the behavior of children who have been sexually

13 abused or have experienced sexualtrauma.

14 MR. PAWLUK: Are you -- are you --

15 THE COURT: Behavior of children who have been

16 sexually abused or experienced sexualtrauma.

17 MR. PAWLUK: You said that he can talk about that,

18 but are you -- are you qualifying him as an expert?

19 THE COURT: Yes. Im saying he -- Im sayng he has

20 ex -- he -- he may give an opinion as an expert in those areas

21 because of the specialized knowledge he has of clinically

22 observing children in that specific category.

23 MS. VAN LANGEVELDE: Thank you, Your Honor.

24 DIRECT EXAMINATION, CONTINUED

25 BY MS. VAN LANGEVELDE:
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Q Dr. Henry, we were talking about delayed disclosures.

2 A Yes.

3 Q And how the general public doesnt, necessarily, know about

4 delayed disclosures. And I dont want to repeat myself. You

5 were gonna talk about why delayed disclosures can be so common

6 in sexual abuse cases. And Im sorry Im losing my voice.

7 A Sure.

8 Q Im trying to get over this head cold.

9 A So, theres several reasons why delayed disclosures occur, all

10 right. And one is that children are taught that, when adults

ii tell them or do something to them, that theyre, quote, to

12 respond to that adult; in other words, not to disobey, not to

5 i3 resist. And so, theres a powerlessness that children have

14 whenever an adult offends a child sexually. So, that the child

15 is powerless in our society, powerless in that moment to

16 communicate that something happened to me. The second part of

17 that powerlessness is the fact that the child is fearful that

18 theyve done something wrong. That when sexual abuse happens,

19 theres an experience of, wow, I mustve caused this, which is

20 very consistent with child development. When children are

21 younger, they believe, when something happens, they are

22 responsible for that. So, theres shame involved. So, a,

23 theyre powerless, they dont know how to stop this, the

24 adults done something to them. Two, theyre ashamed of what25 happened. Three, theyre fearful will people believe them.
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So, that this is something that theyre talking about sexual

2 abuse or sexual things which are taboo, in itself, for children

3 to talk about. And then to say this happened, they dont have

4 the experience to believe that their adults will believe them.

5 So, they have the sense of Im at fault, Im powerless to stop

6 this, its me, theres something wrong with me, this is why it

7 happened, and what will happen if I tell, I will be the one to

8 get in trouble. Thats further increased if an offender tells

9 a child if you tell, this will happen. In other words, I may

iO go to jail or theyre gonna put you in foster care or Ill hurt

ii somebody in your family. So, all of these things come together

i2 to make a child very fearful of disclosure believing that

13 theyre responsible, they cant stop it, and its their

14 responsibility to keep this a secret because of not wanting to

15 get anybody in trouble. And if they did say, then they would

16 believe that no one would believe them.

17 Q So, threats could factor into a delayed disclosure, as well?

18 A Absolutely.

i9 Q Are there any other factors that can weigh into what —— what a

20 delayed disclosure —— or, that a delayed disclosure would

21 happen, as opposed to telling immediately?

22 A Well, part of it is is that, at times, the offender kind of

23 creates this specialness in the relationship, that this is

24 something special that we share together, this is our secret.25 And so, theres a relationship that can be formed with the
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offender that seemingly is positive to the child, all right,

2 despite the fact that something wrong has happened to them.

3 And believing that offender to say, wow, this is something

4 special, this is -- were not telling anybody, this is our

5 secret, and this is just for us, and this is a specialness that

6 we share is another factor that enters in it.

7 Q Does it, necessarily, have to always happen that way, though?

8 A No, no. Thats one of many factors that can happen.

9 Q Okay. Can you tell me any more factors like —— that could

10 affect whether a child —- delayed disclosure —— excuse me. Im

ii sorry. Whether the child -- delayed disclosure, as opposed to,

i2 you know, telling immediately?

5 13 A The other one is safety. Is there safety if I disclose? So,

14 in other words, oftentimes, part of delayed disclosure is

iS finding a safe person, at a safe time. If Im still exposed to

16 that offender and hes still in my home, then, wow, am I safe

17 to tell? What if I tell? I wont be safe. And so, safety, in

18 terms of the eyes of the child, thats why disclosures

19 oftentimes happen to somebody outside of the home, because

20 thats a friend who might be safe, thats a teacher who might

21 be safe. And disclosures oftentimes take so long because

22 oftentimes the offenders still in the house, which makes it

23 unsafe for the child to -- to disclose.

O 24 Q So, in -- based on your research, you gave us -- what was an25 average, based on your research, time period from when the last
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offense took place to when the child finally disclosed?

2 A Two and-a-half years.

3 Q And based on your experience with those children, under the age

4 of 10 or above 10?

S A These were ages between six and 16.

6 Q Six and 16?

7 A Yes.

8 Q Okay. Does the age of a victim, at all, impact when a child

9 might disclose?

10 A Yes. The younger the child, the more unlikely they will

ii disclose because ——

12 Q Why is that?

5 13 A —- theyre more powerless; correct? Children who are six,

14 seven and eight are much more powerless than adolescents who

15 might be 16, who have a peer group, who might share with that

16 peer group. Part of their development is what? Is that their

17 sense of —— of relationship is oftentimes with their peers.

18 And so, theyre much more empowered to tell at 17, 16, 17 than

19 between the ages of six and 12, because theyre so dependent on

20 adults. They dont have the peer support that adolescents

21 have. And so, its much like —— much more likely that the

22 length of that time between the initial event and the

23 disclosure is extended for them.

S 24 Q So, would it be common for a five—year—old, who is being perp25 -- or, victimized by someone in the home to run away and tell
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. 1 an adult as soon as they were -- you know, a safe adult, as

2 soon as they were done being, you know, sexually abused?

3 A No.

4 Q Why not?

5 A For all the reasons I just said. All right, powerlessness,

6 shame, self blame, lack of safety, fear of retribution.

7 Q All right. Now, you mentioned that disclosure can happen more

8 toward to the adolescence time. Is there a process that often

9 takes place with disclosure, delayed disclosures?

10 A Yes. Usually what happens is kids will share a little bit to

11 somebody. Like, lets say, something with a friend, something

12 with a relative, something with a teacher, like somethings

5 13 happening to me, but not share the whole story because theyre

14 so ashamed. And so, they want to see the response of the

15 parent —- or, excuse me, of the person theyre telling, to say,

16 you know, are they mad at me, do they think its my fault.

17 Theyre testing to see what that response is. So, that delayed

18 disclosure might come out in bits, so that, over time, what

19 they first said initially, then, if people accept what theyve

20 said, they might come out with much more because of the

2i significance of the abuse in terms of feeling, again, anything

22 I share of what may have happened reflects on me, that its my

23 fault, theres something wrong with me, otherwise this wouldnt. 24 have happened.

25 Q So, what factors might happen in a childs life where they
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begin, sort of, that —- that process of disclosure? Have you

2 -- have you found in your training --

3 A Yes. Well -- well, one is education. So, helping children,

4 and theres prevention programs in schools to say if something

S happens to you, tell, to really affirm to a child that its the

6 right thing to do, to tell if somethings happenedto you.

7 Two, is there own network of people, meaning in terms of adults

8 or friends with whom they can have some safety with. All

9 right. So, that, certainly, is another. Three, sometimes if

10 the offender moves out of the home. And so, suddenly, that

ii person is not there, and so my safety is not jeopardized as it

12 was if that person was there. So, those are all factors that

13 help to initiate a disclosure. And, also, in terms of just

14 that sense in terms of development that their ego strength, or

iS their sense of saying this is whats the right thing to do, I

16 can do it, and be okay. That comes with age, and younger

17 children dont have that. And so, thats why we see the

18 disclosure oftentimes happening when theyre older.

19 Q So, let me give you a hypothetical. If a child, at a younger

20 age, may be asked have you been sexually abused, and that

21 child, at a younger age, says no, but then —— but that person

22 is still seeing the perpetrator, then, say, later on, they

23 dont see that perpetrator anymore, and they come out and say,

24 actually, I was sexually abused, would that be uncommon based25 on your experience —-
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1 A No.

2 Q -- and your training?

3 A No, that would not be uncommon. And -- and the research is

4 clear that oftentimes the child is asked initially, they will

5 say no because theyre so fearful of all those reasons that I

6 described. And so, that isnt uncommon at all, especially with

7 an offender in the home, especially that young. Children that

8 young believe that the adult has all power. And so, they know

9 everything. They can know whats going on even if they dont,

10 because the child projects adults know everything, especially

ii at age five. And so, thats not an uncommon, kind of,

12 retraction. So, in other words, I say no initially, and then

5 13 later, when I am safe, that I would say, yes, it did happen.

14 Q Okay. Now, I think you mentioned that peers can be somebody

15 that a child can disclose to ——

16 A Yes.

i7 Q -— is that correct? And —- and that could just be like their

18 first time ever telling anybody.

19 A Yes.

20 Q If a child hears another child talk about their experience as

21 being sexually abused, based on your training and experience,

22 would it be uncommon for another victim of sexual abuse to

23 share their experience with that child?

24 A No, that would not be uncommon.25 Q But -- but with each other.
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S i A Right, with each other.

2 Q Why is that?

3 A Because were all looking for normalcy. And a child doesnt

4 believe -- that child believes theyre the only one this

S happenedto. And so, if another child says this happenedto

6 me, what it does is it gives permission for them to say —— to

7 talk about the secret. Without that, a child has no reference

8 point of sexual abuse, believing that this happens to nobody

9 else but me. Once somebodyelse, a friend, disclose (sic)

10 that, that opens the door to say youre not the only one. And

ii adults and children, when we know were not the only one, were

12 much more likely to disclose something, thinking that if ——

13 versus thinking that were the only one.

14 Q And —— and is it -— based on your training and experience, is

iS it more common for an adolescent to disclose first to a peer

16 than to an authority --

17 A Yes.

18 Q —— figure?

i9 A Yes.

20 Q Why is that, Dr. Henry?

21 A Because, again, in adolescenceand development, their -- their

22 sense of identity is connected to their peer group. Their

23 sense of strength is connected to what do my peers say about

24 me, how do I get support from them. And -- and part of this is25 that adolescents are beginning to individuate or separate from
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S i their parents in a normal process, a healthy process, and gain

2 their identity through their peers. And so, thats (sic) would

3 be the process that increases that likelihood.

4 Q Now, in the process of disclosing, you said that a little bit

5 can come out, a little bit at a time. Is there kind of a term

6 of art for that in the world of -—

7 A Just--

8 Q —- child trauma?

9 A Just that disclosure is a process.

10 Q Okay. Can you tell us a little bit -- is there anything that

ii can impact memory when a child goes through trauma?

i2 A Yes. I mean, what we know about memory is whats called

5 13 traumatic memory versus, kind of, typical memory. Traumatic

14 memory is something unique, dangerous and overwhelming thats

15 -- thats encoded in the brain, in the hippocampus -- thats

16 the memory center of the brain -— because it is dangerous,

17 because it is overwhelming. And because of that, it is encoded

18 in a way that is much more accessible. So, if you think about

19 -— and the way to explain this is think about 9/11/2001. Most

20 Americans were traumatized by that. We know where we were on

21 9/15 (sic) . If I ask anybody where they were in 2000, nine ——

22 9/11/2000, most people would not have an idea. If I say to

23 you, where were you, you know where you were because it was

24 dangerous, put you at risk, and it was encoded in your brain in25 a different way, via traumatic memory.
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S i Q Now, with kids -- in your training and experience, do kids have

2 difficulty with like dates and years and times and things like

3 that?

4 A Absolutely, absolutely, because their time frame is different

S in terms of, you know, being the kind of sequential, linear.

6 The younger the child, the more difficult that is, obviously,

7 developmentally.

8 Q So, would it be uncommon for a kid who experienced -- you know,

9 just a kid in general. Im not even talking about a trauma

10 kid. But a kid would say it was yesterday when, really, it was

ii like two weeks ago?

12 A Yes. Thats very common.

5 13 Q Very common.

14 A Very common. And -- and the other part of that is, is, again,

15 this is the peripheral memory of, you know, what was I wearing,

i6 what day was it. Those are all secondary to the impact of the

17 event that happened to the child, as being so extraordinary and

18 dangerous, that they remember the event. They dont remember

19 the circumstances, necessarily, around it.

20 Q So, lets talk about that for a minute. So, they remember the

21 event, but they dont remember circumstances. Can you give me

22 an example of something like that?

23 A So, again, like what were you wearing that day, all right. A

24 red shirt. Well, no, you dont -- didnt have a red shirt back25 then, all right. Or, what were you watching on TV? Well, I
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. 1 think I was watching a cartoon, all right. That may not be

2 accurate. Thats kind of this —— this kind of circumstances

3 constructed. And that happens to adults, as well. Theres

4 been studies that look at when you see peripheral events, you

5 lose those over time versus the event, itself, stays in cogent.

6 Q Okay. So, what it -- when the event, itself —— like the child

7 remembers the event, itself. What if something —— and Im

8 talking about sexual abuse -- happens over and over and over

9 again? Can a child get mixed up --

iO A Yes.

ii Q -- sometimes?

12 A Right, because, what? Theres fragments of different events,

13 in terms of was there —- and, again, this is an example. One

14 time there may have been penetration, one time there may have

15 been just a touching, one time there may have been oral, and --

16 and it happened multiple times. Those get what? They know

i7 these things happened, but they blur together. So, its hard

18 to extract which one exactly happenedon which day, in terms of

19 the actual abuse, itself.

20 Q So, just because some of the event things might not be

21 completely clear, based on your training and experience, does

22 that mean that the child isnt knowing whats happened to them?

23 A No.

24 Q Would it -- based on your training and experience, Dr. Henry,25 would some -- if something unusual happenedat a specific time,
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. 1 even though it happened over and over again, if something

2 unusual happened, would that make that memory a little bit more

3 clear?

4 A Yes.

5 Q I want to talk about a child victims affect for a minute. Can

6 you -- I guess, is there a, quote, unquote, profile for a

7 victim of sexual assault?

8 A Heres where we talk about trauma in terms of impact of the

9 sexual assault. So, the research is clear that oftentimes, not

iO always, oftentimes children are affected emotionally and

ii psychologically even though the event is over. Thats what

12 trauma is, all right. And so, as a part of this, what happens

i3 is children can internalize, meaning they can withdraw, they

14 can become depressed, they can get flat, meaning that their

iS affect is very flat, as a way to survive and protect. Thats

16 what the brain does, all right. So, it —— its trying to

17 protect them from danger in the outside. Or, in some cases, we

18 see the extreme, and they externalize, all right. So, they

19 become aggressive, they become defiant, they become

20 oppositional, unwilling to respond to adults, all right. So —-

21 and there are those children that can vacillate from the

22 internalizing, meaning that withdrawal to the externalizing.

23 So, one minute theyre withdrawn, and the next minute theyre

S 24 very aggressive. And so, these profiles are three very25 distinct profiles that oftentimes happen when theres been
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i

sexual assault to a child, especially if that delayed

2 disclosures been a length of time because, duringall this

3 time, thats impacting them, as well, even though the event not

4 -- may not be happening all the time.

5 Q So, if a child isnt sobbing hysterically or, you know,

6 reacting, necessarily, when the event is taking place, does

7 that mean that it didnt take place?

8 A No, not at all. One of the things that can happenwhen a child

9 disengages is called disassociation. And disassociation is

10 when we are in so much danger that our brains literally

ii separate from our bodies. And in that moment, you protect

12 yourself. The brain is protecting itself by not being in the

5 13 body because its too overwhelming. And so, when we say, gee,

14 he or she had no emotion, oftentimes thats due to

iS disassociation because of this overwhelming fear, experience of

16 harm, and that self-protective mechanismof the brain

17 dissociating.

18 MR. PAWLUK: Well, Judge, Im gonna -- Im gonna

19 place an objection here becauseI believe that you had

20 qualified him as an expert as to children —— behaviors of

21 children who have been sexually abused. Hes getting into

22 psychological opinions here, and I dont think that hes

23 qualified for that.. 24 THE COURT: Ms. Van Langevelde.

25 MS. VAN LANGEVELDE: Well, Your Honor, I disagree.
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He can testify about child victim, sexual assault -- child

2 victim, sexual assault behavior.

3 THE COURT: Yeah, but hes --

4 MS. VAN LANGEVELDE: And he just testified --

S THE COURT: -- going beyond that, though. I -- Im

6 gonna sustain the objection that -—

7 MS. VAN LANGEVELDE: Well --

8 THE COURT: -- hes not qualified as a psychologist.

9 If the -- the specific qualification was to talk about behavior

10 of abused children and behavior of children who experience

ii sexual trauma.

i2 MS. VAN LANGEVELDE: Which he is.

5 13 THE COURT: I think he -- no, hes not talking about

14 just behavior. Hes -- I feel hes going beyond that. I mean,

15 I —— Im sustaining the objection. Next question.

16 BY MS. VAN LANGEVELDE:

17 Q Dr. Henry, is there a child response —— Im sorry. Lets talk

18 about a response to sexual abuse that you talked about. What

19 can that look like? Even though, you know, it might have been

20 -- and nobody might know that youve been a victim of sexual

21 abuse. What can that look like? I -— I think you mentioned

22 some different profiles. But what can that look like?

23 A Well, that can look like -- you know, I mean theres -- it can

24 look very aggressive, in terms of with other peers, with a25 parent, defiant. It can look very depressed and flat, all
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right, lack of emotion. Or, certainly, it can look as if a

2 childs not there, all right, in terms of the —- wow, were --

3 what —- he seemsto be going off daydreaming all the time, all

4 right. Thats one of the things it can look like. And

S sometimes it can look like hyper sexualized behavior. Some

6 children who get sexually abused demonstrate this kind of

7 sexualized behavior that is consistent with child sexual abuse.

8 So, those are some of the behaviors that certainly are often in

9 —— in one of those three areas seen.

10 Q So, but not all children react the same way to child --

ii A Thats correct.

12 Q -— sexual —— not —- not all victims act the same.

5 13 A Thats correct.

14 Q So, if you have a child whos kind of not paying attention,

15 what could a parent -- might -- or, you know, not knowing

16 sexual abuse is going on, what could that look like?

17 A So, we oftentimes talk about that looking like ADHD, meaning

18 that the child cant concentrate, the child cant attend. And

19 what, really, it is is what is called hyper vigilance. So,

20 when children have been exposed to danger, their world becomes

21 dangerous. And so, they hear sounds in the corner. Theyre in

22 self—protective mode. And so, oftentimes in schools, you know,

23 children are seen as ADHD, or a parent say, gee, I think he

24 must have ADHD, when, in reality, its linked to the trauma of25 hyper vigilance because Ive got to protect myself and my
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environment and, therefore, I cant pay attention to whats

2 happened. Its like, in a sense, if a fire drill went off

3 right now and we were told to sit here and that fire drill kept

4 going off, it would be very difficult for anybody to

5 concentrate. And if you think of that fire drill in a childs

6 head becausetheres danger everywhere,his or her ability to

7 attend to what is in front of them is very difficult, because

8 the brain is built on primal survival first.

9 Q So, if you -- if -- if -- and —- and not by —- at fault of any

10 doctor, but if a parent or a doctor doesnt know that theres

ii been —— theres been sexual abuse of a child and they think,

12 hey, this looks like ADHD and they give him for medication for

5 13 that, what kind of affect could that have on a kid?

14 A Well, what we know is that, for children who are traumatized,

iS the normal ADHD regiment oftentimes can create more anxiety for

16 a child. And so, it doesnt ——

17 MR. PAWLUK: Well, Judge, another objection. I dont

i8 think that hes qualified to testify about characteristics and

19 ADHD and, you know, his qual --

20 THE COURT: Sustain -- Ms. Van Langevelde.

21 MS. VAN LANGEVELDE: All right, Ill talk about --

22 Im talking about behaviors, Judge.

23 THE COURT: No, the question went to treatment of

24 ADHD --25 MS. VAN LANGEVELDE: All right.
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THE COURT: -- and medicine, and theres no basis for

2 that.

3 MS. VAN LANGEVELDE: All right.

4 THE COURT: Sustain the objection.

5 BY MS. VAN LANGEVELDE:

6 Q I want to talk about -- Im sorry. Oh, does a victim -— if a

7 -— if a childs been sexually assaulted and been a victim of

8 sexual assault, does that mean that child could never be happy

9 when they —— after theyve been sexually assaulted?

10 MR. PAWLUK: Well, Judge, again, objection, because

ii that goes into the realm of a psychological determination, and

12 hes not qualified to render such.

5 13 MS. VAN LANGEVELDE: Thats not true, Your Honor.

i4 THE COURT: I think you can just rephrase the

15 question and get to where you want to go.

16 MS. VAN LANGEVELDE: Okay.

17 BY MS. VAN LANGEVELDE:

18 Q Can a victim of sexual assault act cheerful?

19 A Yes, absolutely. And there are moments when he or she can seem

20 normal for a moment, for a period of time, and then quickly

21 triggered into those behaviors that I talked about.

22 Q Can a victim of sexual assault do well in school?

23 A Yes.

24 Q Can a victim of sexual assault be nice to peers and play well25 with others?
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A Yes.

2 Q Can a victim of sexual assault be helpful in a classroom and be

3 helpful around the house?

4 A Yes.

S Q Just because youre a victim of sexual assault, does that mean

6 that you have to fit into a depressed mode, for whatever

7 reason?

8 A No. And -— and, basically, what were saying is these are

9 common profiles but, certainly, children whove been sexually

10 abused ofteti -- can often placate, in terms of making other

ii people happy, becausetheyve learned that, via the

12 relationship theyve had with the offender, their role is to

5 13 make someone happy.

14 Q So, the profiles arent, necessarily, this is how kids always

iS act if theyve been sexually abused?

16 A No.

17 Q Its a lot of gray.

18 A Yes.

19 Q Its a fuzzy science.

20 A Yes.

21 MS. VAN LANGEVELDE: Just a moment. Im sorry.

22 THE COURT: Youre fine.

23 BY MS. VAN LANGEVELDE:

24 Q So —— so, just like any other disease orany other —— you know,

25 anything else that can happen to kids, its —— its not a
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hundred percent this is how its always going to look.

2 A No.

3 Q So, tell me why —- why is it that way? Why are kids victims of

4 sexual assault? Why do they often have different behaviors?

S A Oftentimes, its dependentupon the relationship they have with

6 the non—offending parent. So, we know —— we call this

7 resiliency of that. If theres -- the research is very clear.

8 If the non-offending parent is supportive of the child after

9 disclosure, the recovery process is much faster, the child is

10 much more able to function, because that person, then, becomes

ii the buffer of stress. And that support is critical. And

12 thats the primary factor why there —— you would see different

5 13 -- even though a child had been sexually abused, if they have

14 that support, the extent of that is gonna be much more limited.

15 Q So, that -- and thats after disclosure; true?

16 A Yes.

17 Q So, after disclosure, obviously, its —- its important the

18 child be supportive (sic); is that true?

19 A Yes.

20 Q Is it necessary for every single victim of sexual assault to

21 have a psychological evaluation?

22 A No.

23 Q Is it important, though, to get counseling for that victim?

S 24 A Yes.25 Q And if the victim -- if a victim of sexual assault is in

56th Circuit Court
Charlotte, Michigan

74

Jury Trial 3/28/17  759a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



counseling and doing well, is there any reason to do anything

2 else?

3 A Im not sure what you mean.

4 Q Well, like any other psychological evaluations ortestings or

S things like that?

6 A Not if the child is doing well, no.

7 Q Okay. Thank you.

8 MS. VAN LANGEVELDE: I dont have any other questions

9 at this time.

10 THE COURT: Mr. Pawluk.

ii MR. PAWLUK: Thank you, Judge

12 CROSS-EXAMINATION

5 13 BY MR.

14 Q Dr. Henry, thank you.

15 MS. VAN LANGEVELDE: Your Honor, actually, can we

16 approach just really briefly?

17 THE COURT: Certainly.

18 (At 10:24 a.m., bench conference)

i9 (At 10:24 a.m., bench conference concluded)

20 BY MR. PAWLUK:

21 Q Dr. Henry, I had asked you about this publication of yours

22 earlier where you had authored a chapter in the book, I believe

23 with Mister —— Mr. or Mrs. Staller?

24 A Dr. Staller, yes.

25 Q It was entitled Seeking Justice in —- excuse me, Seeking
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Justice in Child Sexual Abuse: Shifting Burdens and Sharing

2 Responsibilities. That was the title of the book?

3 A Yes.

4 Q And thats the chapter you had authored; correct?

S A Yes.

6 Q And in that chapter, you were doing a forensic interview as a C

7 —- you were doing a forensic interview as a CPS worker to a

8 child who —— who was sexually abused; correct?

9 A Yes.

10 Q And I -- I believe you concluded that, becauseof the nature of

ii children who had been sexually abused, that there has to be

12 strong collaboration between agencies. Do you recall that

5 13 being --

14 A Yes.

15 Q -— a —— a theme of that chapter?

16 A Absolutely, the theme of the book.

17 Q Yes. And I believe you concluded that the collaboration has to

18 be between CPS, Child Protective Services, theinvestigative

19 agency, prosecutors office. I believe you said those agencies

20 had to corroborate -- collaborate together to —- to help with

21 the support, the community support, with these kind of cases.

22 Is that what your conclusion was?

23 A Yes.

24 Q And I believe that you also said in that —— that chapter that25 there was importance in the collaboration that each of those

56th Circuit Court
Charlotte, Michigan

76

Jury Trial 3/28/17  761a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



. 1 agencies, CPS, prosecutors office, investigators, detectives

2 need to do a thorough investigation with respect to their

3 agency.

4 A Yes.

5 Q Do you remember that? And the thorough investigation -- it was

6 important, I believe you referenced in that chapter, that the

7 thorough investigation then needs to be shared with the other

8 agencies in harmony; is that correct?

9 A Im not sure what that means, then shared in harmony.

10 Q Well, collaborated, shared with -— between agencies.

ii A Yes.

i2 Q Their thorough investigation.

13 A Yes.

14 Q Now, Dr. Henry, would you agree that in sexual abuse type cases

15 or investigations or with CPS involvement that -- that theres

16 a common denominator of a lot of bias associated with these

17 kind of cases?

i8 A Im not sure what you mean, sir.

i9 Q Well, people already have made conclusions on their own because

20 of the nature of the offense. They usually make a biased

21 conclusion on their own whether something occurred or not.

22 A Interesting. So, the literature would say that Child

23 Protective Service folks are the least believable, in terms of

S 24 believing the child. In other words, theyre much more likely25 not to believe the child than other professionals. So, in that
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sense, is there a common bias becausetheres sexual abuse,

2 that this happened? No. The research would say --

3 Q In your research --

4 A -— that Child Protective Service folks are more skeptical that

5 this actually happened.

6 Q In your research, did you find whether or not bias is an issue

7 with these kind of cases in the scope of your research?

8 A Bias in terms of what? Again, if —— if youre talking about

9 skeptical versus, quote, believing becausea child says this

10 happenedto me, meaning that thats a bias, certainly people

ii come in, but theres a range. Thats why the system is set up

12 the way it is, in terms of looking at potentially more than one

5 13 person deciding what to do with this.

14 Q And I guess thats the importance of your conclusion in your

15 chapter that theres got to be collaboration between agencies

16 to -- to —— to try to diminish any kind of bias or preferences

i7 that any particular person or agency might conclude.

18 A Absolutely.

19 Q Dr. Henry, rewinding back of the 250 children you assessed--

20 no, strike that. Out of the thousand —— out of the thousand

21 children that you assessedover the last 17 years, how many of

22 those children, if you can tell me, were diagnosed with

23 attention deficit disorder?

S 24 A I cant tell you that, sir.25 Q Out of the 250 children you assessedfor sexual abuse, how many
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of those children were diagnosed withattention deficit

2 disorder?

3 A I cant tell you that, sir.

4 Q Dr. Henry, would you conclude or opine that penile to anal

S intercourse, sodomy, between an adult and a child age five,

6 six, seven, eight would be considered a traumatic event for the

7 child?

8 A Most likely, yes.

9 Q And would you opine that that experience would be a painful

10 event for the child?

ii A I would assume that, yes.

12 Q I believe you tried to -- you -- you touched on this, Dr.

5 13 Henry, is the whole -— the -— the perpetrator. And I believe

14 that you used a variety of words, but I think you were

iS describing the grooming of a perpetrator on a child as part of

16 this whole —- the nature of sexual abuse in disclosure. So,

i7 grooming, I believe, was something that is part of the profile

18 of an abused child?

19 A Its a profile of the offender. And oftentimes it happens

20 where an offender will groom a child, meaning that -- blur the

21 boundaries, in terms of maybe some -- saying something, getting

22 closer, then closer, then touching the breast, then touching a

23 butt, something to kind of groom the child so that theres not

S 24 usually a —- not always, but usually not just all of a sudden25 theres an act. Theres -— theres a process where a child is,
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S i quote, being readied, to see what their response would be to

2 sexual touching or to confuse them as to when the boundary is

3 crossed.

4 Q Would parental discipline of spanking a child on the rear end

5 or -- be within a definition of grooming?

6 A No.

7 Q How about putting soap or hot sauce or something offensive into

8 a childs mouth, would that be within the definition of

9 grooming?

10 A Grooming? No.

ii Q So, buying gifts -- the perpetrator buying gifts, giving candy

12 to a —— an abused child would be within the definition of

13 grooming.

14 A Could be. If the child is ——

15 Q What youre -- what youre saying is all these behaviors of

16 positive behaviors by the perpetrator to the abused child to

17 build up a trust of some sort?

18 A It can be, yes.

i9 Q Now, Dr. Henry, you testified, with respect to de -- delayed

20 disclosure, that disclosure, at times, can happen when the

2i victim finds that it is safe to disclose. I believe thats

22 what you had testified about; is that true?

23 A Yes.

24 Q And I believe that you also testified that there might be times25 a disclosure happens when the alleged victim is not exposed to
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S i the perpetrator. I believe you testified about that.

2 A So, in other words, if the perpetrator is no longer living in

3 the home, would that increase the likelihood of disclosure?

4 Yes.

S Q Yes. Dr. Henry, you had testified that the average time frame

6 of delayed disclosure is about two and—a-half years between the

7 ages of six to —- six to 16. Is that what you testified?

8 A That was the study that I did. So, that was a very specific

9 study. There are other studies that range from a year to three

10 years. So, theres a variety of different findings, all at the

ii length of time. But that, specifically, was the 90 kids that I

12 interviewed. And that was the length of -- average length of

5 13 disclosure.

14 Q Okay. And out of that average length of disclosure, two and-a-

15 half years, what —— what is the average time of delayed

16 disclosure for children between the ages of four and eight?

17 A I cant give you that off the top of my head from that.

18 0 Where did you get your —- the 90 —— the 90 kids that you did

19 this study on, where did you get the information concerning

20 their delayed disclosure?

21 A I interviewed them. And they were all within the court system.

22 All 90 were in the court system. So, I had access to the court

23 records of those 90 children.

24 Q Were you able to determine how disclosure was made or who it25 was given to or --
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1 A Yes.

2 Q -- the profile —-

3 A That was -—

4 Q —- the profile and the disclosure?

S A Yes.

6 Q Were you able to --

7 A Yes, that was in the court records for all 90 kids.

8 0 So, when you said you reviewed the court records of all 90

9 kids, did you review transcripts?

10 A No.

ii Q Did you review police reports?

12 A Yes.

5 13 Q Okay. So, in the police reports is when you gathered your

14 information as to the de —- delayed disclosure.

iS A And, also, the child was asked from the time it first happened

i6 to when did you disclose.

17 Q Okay.

18 A That was part of the interview process of interviewing those 90

19 children.

20 Q And these were children that their cases have already been

21 adjudicated.

22 A Yes.

23 Q Now, Dr. Henry, a child by the age -- lets say a child from

24 the age of four to nine, four to 10, what characteristics would

25 they manifest if there was no disclosure?
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A In terms of if the sexual abuse had occurred but there was no

2 disclosure?

3 Q Lets assumethat sexual abuse did occur, no disclosure. What

4 characteristics would be observed?

S A Well, as I said earlier, that sometimes the child disengages,

6 all right. So, a child becomes less interactive, less engaged,

7 sometimes flat, kind of -- thats how we kind of describe

8 depression for young kids. You see that kind of flatness.

9 Failure to smile, those kinds of things. Some children become

10 more aggressive, some become oppositional. And there are those

ii children that I talked about that can vacillate; sometimes

12 theyre withdrawn, sometimes theyre much more aggressive. It

5 13 depends on the triggering of what happens and who theyre with.

i4 And there are some children who can, as I described earlier,

15 can placate, meaning that they try to make everybody else

16 happy. And so, thats much more difficult to determine, but

i7 that can happen, as well.

18 Q Now, Dr. Henry, when you give that description as to what

19 characteristics may be portrayed, do you think itd be

20 important to look at the childs behavior and try to see if

21 theres anything suspicious about possibly being abusedor not

22 abused?

23 A Im not sure of the question, sir. I mean, are you talking

S 24 about —— from whose standpoint?25 Q From your standpoint. When youre --
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5 1 A So, could you reword the question? Im just not sure --

2 Q Yes.

3 A -- what youre saying.

4 Q Yeah, it wasnt fair. I didnt -— I dont -— I dont think I

S was very clear on that. So, when youre looking at -- when you

6 describe these other -- these characteristics of a child

7 without disclosure -—

8 A Yes.

9 Q —— youre talking about aggressiveness or theyre shy or

10 theyre, you know, flat faced --

ii A Um-hum.

12 Q -- or theyre now -- do you think it would be important to

13 look, for example, at the —- at the childs school records to

14 see if those kind of characteristics have occurred at school?

iS A So, again, are you talking about an investigator, or are --

16 Q Yes.

17 A -- you talking about a parent? Im not sure what youre

18 saying.

19 0 Oh, oh.

20 A Well, I mean it --

21 Q And Im trying to find out --

22 A You know, if a parent --

23 Q Were trying to find out whether sexual abuse occurred without

24 disclosure what would you have looked at?

25 A Well, if Im a parent -— first of all, if Im a parent and
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theres been no disclosure, Im certainly likely not wanting to

2 think that my childs been sexually abused. So, most

3 frequently then, Im going to attribute those to some

4 psychological reason or something upsetting. Not the childs

5 sexually abused, because that is, oftentimes, overwhelming for

6 a parent. And so, theyre likely not to be looking for that.

7 They might be saying maybe he or she needs counseling,

8 whatever, but notto say, oh, my God, maybe my childs sexually

9 abused. So, thats not likely.

10 If Im an investigator in this process, Im gonna

ii look at behaviors, Im gonna look at things that would help to

12 understand what may have happened in that process, to, again,

5 13 create this comprehensive picture.

14 Q Yeah. So, youre making -- if you are making an assessment ——

15 if -- if youre doing a psychological assessment of a child,

16 would you look at the school records to see if theres anything

17 that appears suspicious or alerted you to possible abuse?

18 A Again, if the disclosures happened, absolutely. I want to

19 know what -- how that child is functioning in every

20 environment, to be able to understand what happened or what he

21 or she may be doing, absolutely, in terms of doing an

22 assessment.

23 Q Okay.

24 A Now, in terms of doing a forensic interview, thats a different25 process. But doing an assessment, I certainly want to know all
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1 those (inaudible - coughing).

2 0 A forensic —— a forensic interview is just with the person or

3 the child or the teen—ager themselves; correct?

4 A Yes.

5 Q An assessment, a full assessment, youre getting into a lot

6 more depth.

7 A A full assessment, youre looking at the impact of the abuse,

8 not, quote, did this happen or not, which is a forensic

9 interview. All right, give me the facts, nothing but the

10 facts.

ii Q Dr. Henry, do teen—agers lie?

12 A Yes.

13 Q Short of going into what you had previously testified, when --

14 when you are -- when you have a concern or if youre suspicious

IS as to false allegation coupled with a disclosure or a delayed

16 disclosure, what do you do, when you have concerns about or

17 suspicions about a false allegation?

18 A Are you asking me in an assessment process --

19 Q Yes.

20 A -- or are you asking me in a forensic, or are you asking me --

21 and those are two very different processes.

22 Q Not forensic, assessment.

23 A So —— so, certainly, our role is not to evaluate did this. 24 sexual abuse happen or not in a -- in an assessment, in a

2S trauma assessment. Thats not the role. The -- the role is to
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look at the impact of this.

2 If Im a forensic and Im doing —— and I interview a

3 child, certainly, if I have concerns about a false allegation

4 -- and like I said, Ive interviewed over a thousand children

S whove been sexually abused -- then Im going to pursue

6 different information from other sources, meaning a mother, a

7 father, depending on who it is, looking at how the disclosure

8 happened, what the history is with the child, all of those

9 things in terms of alerting myself to what might be impacting

10 if this is, potentially, a false allegation.

ii Q Do you know if thats been done in this case?

12 A I have no idea.

5 13 Q I believe —— I believe in -- in our previous, well, meetings,

14 there was some research that youve conducted, Dr. Henry, that

15 showed -- and Im not sure what the size of the population was,

16 but I believe that you had testified that anywhere from 10 to

17 20 percent of the population related to false -- or, excuse me,

18 related to delayed disclosure were false allegations. Did you

19 have any kind of research or study —— studies that were —-

20 A I mean, I did talk about the rates of false allegations.

21 Thats not my rate research, but there is research out there

22 that looks at the rates of false allegations.

23 Q Yeah, and I believe that you had testified that percentage of. 24 false allegations, in connection to delayed disclosures, were

25 10 percent?
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. 1 A These werent --

2 Q Do you remember?

3 A -— related to delayed disclosures. These were related to false

4 allegations. So, in terms of they were between —- some studies

S go two percent false allegations, some go as high as 10, all

6 right. So, somewhere between two and 10 of, quote, false

7 allegations.

8 Q Do you have any research -- do you have any research that

9 attach false allegations to delayed —— delayed disclosure?

10 A No. In reality, its —— always raises a concern for me of a

11 false allegation if a child immediately discloses it happened

12 yesterday, becausethats very inconsistent with what we know

5 i3 about the process of child sexual abuse disclosure. So, that

14 always concerns me if a child would say it happenedlast night

15 and Im telling you today. That raises concern versus a child

16 has no idea that delayed disclosure is consistent with children

17 whove been sexually abused. They have no idea. Their thought

18 is consistent, as I said, to the prosecutor that, wow, if —— if

19 I want people to believe me, I better tell em it happened last

20 night becausepeople will expect me to tell. Its a very

21 different context. And so, thats why if —- you know, if

22 theres not delayed disclosure, it always concerns me is the

23 potential -- not to say it is false, but the potential for it.

24 Q Right. And previously, you testified that, when youre25 suspicious and you have a suspicion about false allegations,
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you would want to talk to the mother, you would want to the

2 father, youd want to talk to other care-givers, youd want to

3 know other individuals surrounding this particular alleged

4 victim; correct?

S A Yes.

6 0 Now, Dr. Henry, I think that you testified, and correct me if

7 Im wrong, that a psychological evaluation isnt necessary in

8 all assessments of a child whos been sexually abused. Is that

9 what you -- is that correct?

10 A What I said —— or, what the question was, at least what I

11 remember —— so, please correct me —— was that if a child was in

12 counseling now and doing well, would it be important to do a

5 13 psychological.

14 Q I see.

15 A And my answer was no, if the child was in counseling and doing

16 well.

i7 Q Under those conditions.

18 A Yes.

19 Q Okay. If not, if not, would you opine that it would be

20 important to have a psychological evaluation?

21 A So, we started the trauma center 17 years ago because of my

22 work in Child Protective Services, which indicated we really

23 werent understanding the impact of trauma to children. So, I

24 would say -- I would say that child needs a trauma assessment25 and, potentially, a psychological. But, certainly, I would
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S i strongly support a trauma assessmentfor a child whos

2 experienced sexualabuse.

3 Q Becauseyoure —- thats what your expertise is about, the

4 traumatic impact.

S A Its not because -— not -- its not about my expertise. Its

6 about what we know about children and the impact after the

7 event is over. I want to know that impact. And so, I can help

8 the child, I can help the family, whomever. And so, that would

9 be the focus of a trauma assessment.

10 Q So, youre -— youre more concerned —— Dr. Henry, youre more

ii concerned about the treatment aspectof a child; correct?

12 A Im more concerned about the child recovering and treatment can

5 13 be a part of that. But, really, when we look at healing

14 children, its about resiliency, in terms of the key factors of

15 connection to an adult, an ability to regulate, a senseof

16 mastery. Those are key things. And that can happen in

17 treatment for sure, but it also is much larger than just

18 sending a child to therapy.

i9 Q Now, Dr. Henry, I believe you testified that it would be

20 important to you -- important for you to know how the

21 disclosure occurred; is that correct?

22 A Yes.

23 Q And what do you mean by that?

24 A Well, so what happened? So, if -- did Johnny or Susie go to a25 friend? Did they hear a presentation and suddenly say,gee, I
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-— I -— this happened to me, cause thats -— that can happen?

2 Was it that somebody else said, gee, I was sexually abused, and

3 the kid says, gee, now I can tell my story? Was it that

4 somebody saw? Sometimes it can be, gee, we saw somebody go in

S the bedroom, and that disclosure came out that way. Or,

6 sometimes it can be a re-enactment of sexual abuse, so that the

7 child is actually —- Ive talked about hyper sexualized. So,

8 the child may be acting out on another child. That can be a

9 way. Or, to say, gee, the offenders gone and Im safe, or

10 that the support of a friend has helped produce this sense of I

11 can tell somebody.

12 Q As an assessment, thats what youd want to know?

5 13 A Yes.

14 Q Do you know if thats been done in this case?

iS A I have no idea.

16 Q Now, Dr. Henry, Im not sure if you can even answer this

17 question, but Ill ask it anyways. A child between the ages of

18 five and nine and for a variety of reasons of what you said

19 earlier, that theyre empoweredby adults or a variety of

20 reasons for not disclosing, is -— are there any kind of

21 manifestations -- Im trying to find the right words in your

22 profession -- that might be described by a child to an adult to

23 try to give at least some indication of concern? And Im gonna

24 give you an example. A five-year-old child, a seven-year-old25 child, eight-year-old child not -- not telling Mother, hey, you
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know, Mr. Jones put his -- made me feel -- touch his penis.

2 But, for example, telling Mom, Mom, I dont like Mr. Jones.

3 Mom, Mr. Jones is mean. Mom, Mr. Jones -- I dont want to be

4 alone with Mr. Jones. The child able to provide, I guess,

5 clues or manifestations, communications that way with adults,

6 although not disclosing but giving other kinds of communication

7 to an adult that might raise suspicion?

8 A Sometimes, yes.

9 Q So, fair to say, Dr. Henry, we can look at behaviors that a

10 child is manifesting. You had said fear or —— excuse me ——

ii hyperactive, had a flat look on their face, shy, aggressive,

12 for clues of that something is wrong. And we can also look at

5 13 what other verbal clues a child might portray to an adult that

14 some concerns might be -- might be occurring, such as Mom, I

iS dont like Mr. Jones or Mr. Jones is mean. Would those be

16 other characteristics we could look at?

17 A Sure.

18 Q Are those two characteristics we could look at, behavior and

19 words?

20 A Yes.

21 MR. PAWLUK: One second, Your Honor.

22 BY MR. PAWLUK:

23 Q Dr. Henry, I believe that you testified that delayed disclosure

S 24 can occur from a -- an alleged victim when they can, I guess,25 measurea degree of safety or how safe it is to disclose. And
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I believe you said that safety also connects to the

2 perpetrator. So, if the alleged victim feels safe from the

3 perpetrator, its more likely to cause disclosure; correct?

4 A Thats one aspect, yes.

5 Q Would a -- would an alleged victim of sexual assault want to,

6 typically, in your research or your experience, want to stay

7 away from the perpetrator?

8 A Not necessarily, because what happens is what we call a trauma

9 bond. And a trauma bond is where my survival is based on

10 meeting an adults need of a child. And so, this can be a

ii relationship, a very distorted relationship. But oftentimes,

12 that does happen when children are in great danger. And the

5 13 way they get out of that danger is meeting the adults needs.

14 So, that, in and of itself, is counter—intuitive, but that

15 happens quite frequently where the child will seek out, even

16 though they might be being abused by that person.

17 Q Well, how about under this cir -- circumstance, Dr. Henry, that

18 the perpetrator is gone, permanently gone, but theres periodic

i9 occasion where the perpetrator returns. And when the

20 perpetrator returns, would it be, I guess, a normal behavior of

21 the alleged victim to want to be with that perpetrator or leave

22 with that perpetrator or go somewhere else with that

23 perpetrator?

24 A (No verbal response)25 Q So, Im talking about ——
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A I -- Im sorry, go ahead.

2 Q Yeah, Im talking about a perpetrator that returns in time.

3 A Yes. So, what we know what happens is that relationships (sic)

4 gets wired in the brain. And, remember, I had talked earlier

S about sometimes, if an offender creates a special relationship

6 with the child, that this is just ours, we dont want to share

7 it with anyone else, this is something thats just about us,

8 thats a very gratifying experience for a child, they cant

9 discern the danger in that. And so, certainly, that can happen

10 when the perpetrator re -- returns, in the sense of saying,

ii wow, there was a special —- I want to be with —- so, at times,

12 that can happen. Certainly, Im not saying that happens all

5 13 the time, by any means. But, certainly, in those

14 circumstances, especially when a child is younger, if thats

15 the experience, that can certainly happen where, if the

16 offender comes back, the child will, quote, go to them or want

17 to be with them.

i8 Q Well, Dr. Henry, would a five—year—old child, seven—year-old

19 child even have a knowledge or a concept of anything sexual?

20 mean, when a -- when a -- when a child is sexually assaulted,

2i does the child know its -- involves sex at age five?

22 A Im not sure what youre asking me.

23 Q Does a five-year-old child know about sex?

S 24 A Well, if a child, at age five, certainly can be sexually25 stimulated. Thats very clear in the research. And so, does
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S i he or she know its, quote, sex or know it feels good? They

2 know it feels good, at times, if its done in a way thats

3 gentle, even though its an assault, all right. So, yes, that

4 can be a repetitive act. Thats why children become hyper

5 sexualized because it feels good to a five-year-old and a six-

6 year—old, and so they repeat that action as a part of their re—

7 enactment of the trauma, but also because it feels good. So,

8 do they know its identified as sex? I mean, unlikely. But do

9 they know that touching their private parts feels good? Yes.

10 Q Would an adult penis in a five-year-old childs anus feel good?

ii A I dont know the context of that. So, is there full

12 penetration? Is there part penetration? Were there other

5 13 touches? I mean, I dont know that, all right. So, if it was

14 full penetration, it would be highly unlikely. But if there

15 were other stimulations, then that can feel very stimulating to

i6 a child.

17 Q Thanks, Dr. Henry.

18 THE COURT: Lets take a -- how long do you think

19 youll be with your -- any redirect that you may have, Ms. Van

20 Langevelde?

21 MS. VAN LANGEVELDE: Super long. Im sorry. Well, I

22 cant talk, so not very long.

23 THE COURT: Okay, go ahead, then.

24 MS. VAN LANGEVELDE: All right.

S 25 REDIRECT EXAMINATION
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5 1 BY MS. VAN LANGEVELDE:

2 Q First of all, Dr. Henry, does everyone lie?

3 A Yes.

4 Q Now, does everyone lie about everything in their life?

5 A Im not sure what -- no.

6 Q Okay. Now, spanking and hot sauce in the mouth, could that

7 contribute to a belief, if an adult does that on a child, that

8 an adult is an all -- like in the all powerful --

9 A Yes.

10 Q That the adult has authority ——

ii A Yes.

12 Q -— over them? And now, grooming is not in every case; is that

5 13 correct?

14 A Thats correct.

15 Q But it can happen.

16 A Absolutely.

17 Q And thats just one tactic of a perpetrator; is that correct?

18 A Thats correct.

19 Q Are there other tactics of perpetrators?

20 A Yes.

21 Q Can you give us some examples?

22 A Fear. All right, so if you were one of saying Im gonna do

23 this or Im gonna hurt you or the sense of, you know -- rarely

S 24 does it happen, especially if the offenders living in the25 house, it happens the first day, it happens over time. And so,
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theres a fear of, lets say, this person who gets angry and ——

2 and yells or hits or whatever. Thats a fear that certainly

3 can impact that child in terms of responding.

4 Q Now, Mr. Pawluk asked you about forensic interviewing. What is

S the purpose of forensic interviewing?

6 A The purpose of forensic interviewing is to gain the details

7 around a specific allegation of, in this case, child sexual

8 abuse. And its a series of questions that elicit as close to

9 the facts in a narrative as possible.

10 Q So, thats part of the investigation -—

ii A Yes.

12 Q -— is that correct? Is trauma assessment or psychological

5 13 assessment, are those part of an inves -- or, are those parts

14 ofan-—

15 A No.

16 Q -- in the investigation? What is the function and purpose of

17 doing a psychological evaluation or a trauma evaluation?

18 A Its to learn the impact of what the events have on the childs

19 function.

20 Q So, if a psychological evaluation ora trauma assessmentare

21 not done, does that mean a child isnt a victim?

22 A Say it again, please.

23 Q Yes, cause its -- if -- if a child doesnt have a

24 psychological evaluation or doesnt have a trauma assessment,25 does that mean a child is not a victim?
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A No, it does not. No.

2 Q Mr. Pawluk asked you a little bit about false allegations. So,

3 based on the study that you referenced and the research thats

4 out there, are there usually factors out there that can

5 contribute to false allegations of sexual abuse?

6 A Yes.

7 Q Can you share with us what some of those factors are?

8 A One is custody cases certainly can be one of the flag to

9 potential, all right, when theres conflict, significant

10 conflict between a set of parents over the custody of a child.

ii Thats probably the biggest. Certainly, as children get older,

12 theres a sense of —— in adolescents, of I want something and

5 13 youre not giving it to me, and this could produce to say Im

i4 gonna get you. Thats rare, but it can happen, all right, that

15 that might be a false allegation. And then, the third is when

16 a child is repeatedly, by a parent, told that somebody did

17 something to you, all right, that this person did this to you.

18 That would be the third, kind of, the pathway to false

19 allegations.

20 Q So, you mentioned there was kind of a range between two and 10

21 percent -—

22 A Yes.

23 Q -— of allegations are false; is that true?

S 24 A Yes.25 Q What is —— what is the discrepancy there, based on the -- the
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settings that you cited?

2 A Well—-

3 Q Excuse me.

4 A —— the more likely that the disclosure comes from a parent and

S not a child, the more likely that its a false allegation.

6 Its a 10 percent, which, obviously, is very limited. But in

7 the studies that have been done, when it comes -- the child

8 comes forward, thats around the two to four percent versus

9 when the parent is a part of that disclosure, meaning having

iO said things to the child and -- and thats much more the higher

ii realm of the five to 10 percent.

12 Q So, when its just the child disclosing, thats -- that would

5 13 be the two to four percent --

14 A Yes.

15 Q -- is that correct? And -- and, I guess, explain that to me.

16 When a parent -- is that when a parents in the room or what --

17 A Right, well, its -- its two things, all right. So, its when

18 the parent takes an active role in saying my dis -- my child

19 has been sexually abused and really communicates to the child

20 information that he or she may not have, all right. Or, takes

21 information that they may have and expands on it, all right.

22 So, that theres a real effort on the part of the parent to

23 make sure that more information is added versus a child comes

24 and says this separate from a parent is much more likely to be25 not a false allegation, in that sense.
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i

Q So, if -- so, based on the research and the study that you

2 cited, its more of the -- when -— when the child is —— is the

3 one disclosing, only false allegations happen two to four ——

4 A Yes.

5 Q -- percent of the time? Do parents, inyour —— based on your

6 training and experience, sometimes never have any idea that

7 their child has been a victim of sexual assault?

8 A Absolutely. And the other part of that is they dont want to

9 believe that that could be happening.

10 Q And do children always give clues or suspicions --

ii A No.

12 Q -— that theyve been victims of sexual assault? Sorry, just a

5 13 minute. All right, thank you, Dr. Henry.

14 MS. VAN LANGEVELDE: Thank you, Your Honor.

iS THE COURT: May the witness be excused and released

16 from his subpoena?

17 MS. VAN LANGEVELDE: I am not releasing Dr. Henry

18 from his subpoena at this point, but I would ask that he be

19 allowed to be excused.

20 THE COURT: Okay, that means, sir, that you still may

21 not stay in the courtroom.

22 THE WITNESS: Okay.

23 THE COURT: But you are -- you may step down.

24 THE WITNESS: Thank you.

5 25 THE COURT: Thank you so much.
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5 1 (At 11:05 a.m., witness stands down)

2 THE COURT: Ladies and gentlemen, I bet youre ready

3 for a break. And Miss Ykimoff wants to make sure everybodys

4 lunch orders have been placed. So, well take about 10

5 minutes, then well come back in and go to our next witness.

6 (At 11:05 a.m., jury exits courtroom)

7 THE COURT: All right, anything on the record prior

8 to our break, Ms. Van Langevelde?

9 MS. VAN LANGEVELDE: No. Thank you, Your Honor.

10 THE COURT: Mr. Pawluk?

ii MR. PAWLUK: No, Your Honor. Thank you.

12 THE COURT: Its five after. Lets try to be back by

5 13 about quarter after, okay?

14 MS. VAN LANGEVELDE: Thank you.

15 MR. PAWLUK: Thank you.

16 THE COURT: Thank you.

17 (At 11:06 a.m., off the record)

18 (At 11:19 a.m., back on the record)

19 THE COURT: Were back on the record in People versus

20 Uribe.

21 Are we ready to bring the jury back in?

22 MS. VAN LANGEVELDE: Yes. And just for the record, I

23 did talk to Mr. Pawluk, and I did end up releasing Dr. Henry

. 24 from his subpoena. He has a training in Escanaba tomorrow.25 THE COURT: Oh.
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5 1 MS. VAN LANGEVELDE: I didnt know. So, he needs to

2 get up north.

3 THE COURT: Okay. Nope, that was your call.

4 MS. VAN LANGEVELDE: Yup.

5 MS. MORTON: Theres gum under the table --

6 MR. PAWLUK: No objection to that, either, Your

7 Honor.

8 MS. MORTON: -- and I keep sticking my hand in it.

9 THE COURT: Well, that desk is used mostly by your

10 office.

ii MS. MORTON: I -- Im aware. Im 100 percent sure I

12 did not put the gum --

5 13 THE COURT: Right.

14 MS. MORTON: -- under the table.

15 THE COURT: Perhaps you should do an internal memo.

16 MS. MORTON: I might. Well, sometimes there are

17 litigants here that seem more likely causes.

18 THE COURT: Yeah. Well, the only litigants that sit

19 there would be like on a PPO or on a divorce case.

20 MR. PAWLUK: Judge, before the jury comes in, Id ask

21 that Ms. Ortez leave the courtroom. She might be called back

22 as a rebuttal witness.

23 MS. VAN LANGEVELDE: She was released from her

24 subpoena.

5 25 THE COURT: I thought I asked yesterday, and you said
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5 1 she could be released from her subpoena.

2 MR. PAWLUK: Okay.

3 THE COURT: Not I thought I did, Im sure I did

4 cause I always ask that. Theres a difference between

5 stepping down --

6 MR. PAWLUK: I remember.

7 THE COURT: It doesnt mean that you -- it doesnt

8 mean that can call -- he can call her, though, just cause

9 shes -- so, I guess shed have —— has to leave if hes saying

10 he might call her for rebuttal.

ii MR. PAWLUK: I dont know if Im gonna, Judge, but --

12 MS. VAN LANGEVELDE: No.

5 13 THE COURT: Wait. Hey, Lauren, hang on one second.

14 LAW/JURY CLERK: One moment. Sorry. Im sorry.

15 THE COURT: Theres a distinction. If you say now

16 that —— theres a distinction. She can leave and doesnt have

17 to come back cause shes released from her subpoena, and she

18 could not get in any trouble. But as long as shes sitting

19 there, I believe nothing prohibits Mr. Pawluk from calling her

20 as a rebuttal witness, if appropriate. Do you agree?

21 MS. VAN LANGEVELDE: I agree with you.

22 THE COURT: And so, what hes saying is I might call

23 her as a rebuttal witness, so I dont want her sitting in the

S 24 courtroom. That, I believe, is still under —— its still25 appropriate under the rules of sequestrating witnesses.
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i

If he made a mistake and released her, thats his

2 fault. If she disappears, she doesnt violate it, doesnt

3 violate anything but —- well, let me say it a different way.

4 Sequestration applies topeople in the courtroom when we

5 request if they might be a witness, whether theyre here by

6 subpoenaor here on their own free will. Right now, shes here

7 on her own free will. Shes under no subpoenato be in the

8 courthouse. Mr. Pawluk has said he might call her for

9 rebuttal. I believe, under those circumstances, hes entitled

10 to ask that she be sequestered, but Im more than willing to

ii hear your argument. Go ahead, whoever wants to talk about it.

i2 I mean, she is here on her own free will. She is not

5 13 under subpoena. We all agree on that. That means she can

14 leave and not come back. But as long as shes sitting here,

15 Mr. Pawluk wouldnt be prohibited from calling her.

16 Now, if Im wrong, and theres a rule that says

17 sequestration only applies to subpoenaedwitnesses, Id be

18 pleased to know that.

19 You know, this should only take a second, I think.

20 MS. VAN LANGEVELDE: Yeah, I mean, shes not a wit --

21 I dont —— I dont know. Shes not a witness anymore, Judge,

22 and so --

23 THE COURT: How is she not a witness? Isnt she

24 listed on your witness list or no? Maybe Im wrong.25 MR. PAWLUK: She -- she is.
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i
MS. MORTON: But shes been released as a witness.

2 THE COURT: No, she was released from a subpoena.

3 Thats different. Witnesses voluntarily are here all the time.

4 Not every witness that comes to my courtroom is here by

S subpoena.

6 MS. MORTON: Oh, we subpoenaeverybody.

7 THE COURT: That --

8 MS. MORTON: We do.

9 THE COURT: Now, whether thats good practice or not,

10 that —— thats actually a different thing. But, Mr. Pawluk can

ii just say, hey, will you come and testify tomorrow. And if the

12 witness doesnt come, theyre just not in trouble.

5 13 MS. MORTON: If you want her to leave, she can leave.

14 THE COURT: I -- I do -- is -- do you think youre

15 gonna call her, Mr. Pawluk? I mean, what --

16 MR. PAWLUK: Well, Judge, Im not so concerned about

17 calling her with respect torebuttal on Officer Martinez, but I

18 believe Jazmeenis going to be testifying. And certainly with

19 that recipe, theres a possibility I might be calling her back.

20 THE COURT: Okay. So, do you want her to, simply, be

21 outside when Jazmeentestifies?

22 MR. PAWLUK: Thats fair. Thats fair.

23 THE COURT: Any -- is that acceptable?

S 24 MS. VAN LANGEVELDE: No, thats fine.25 THE COURT: Thats fine. Okay, so you can stay,
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5 1 maam, if you want to stay during this next witness. But when

2 your daughter testifies, you do need to wait out in the hallway

3 if you are still here and in the building, okay?

4 MS. ORTEZ: Yes.

S THE COURT: Okay.

6 MS. MORTON: Did we want -- I -- I cant help but put

7 on the record my -- my --

8 THE COURT: Well, I think she is actually listening.

9 Ive been watching her. We can talk about it again later.

10 MS. MORTON: Okay.

ii THE COURT: But lets get the jury in. We have very

12 limited time before lunch.

5 13 MS. MORTON: Okay.

14 THE COURT: Theres no easy button in this courtroom,

15 I swear to God.

16 (At 11:24 a.m., jury enters courtroom)

17 THE COURT: Okay, please be seated.

18 And, Ms. Van Langevelde, would you please call your

19 next witness?

20 MS. VAN LANGEVELDE: Yes. Thank you, Your Honor. My

21 next witness is Officer Shawn Martinez.

22 THE COURT: Please come right up here. Theres a

23 step right before you get to the witness box. Raise your right

24 hand.25 Do you swear to tell the truth, the whole truth, and
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1 nothing but the truth, so help you God?

2 OFFICER MARTINEZ: I do.

3 THE COURT: Please have a seat. Please state your

4 full name for the record.

5 THE WITNESS: Shawn Martinez, S-h-a-w-n M-a-r-t-i-n-

6 e-z.

7 THE COURT: Thank you.

8 Go ahead, Ms. Van Langevelde.

9 MS. VAN LANGEVELDE: Thank you.

10 OFFICER (DETECTIVE) SHAWN MARTINEZ

11 at 11:25 a.m., sworn as a witness, testified as follows:

12 DIRECT EXAMINATION

513

14 BY MS. VAN LANGEVELDE:

iS Q Officer -— and I -- and I might be incorrect. Is your title

16 officer anymore?

17 A No, its now detective.

18 Q Okay. Detective Martinez, you are a detective with which

19 police department.

20 A Lansing Police Department.

21 Q And how long have you worked for Lansing Police Department?

22 A Ive been working there now for 18 years.

23 Q And were you involved in this case way back in 2012?

24 A Yes.

S 25 Q Back in 2012, were you a detective?
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i

A No.

2 Q When did you become a detective?

3 A Last year.

4 Q Have you been trained subsequently in forensic interviewing?

5 A No, Iamnot.

6 Q Were you trained in forensic interviewing back in 2012?

7 A No.

8 Q Were you working in your capacity as a police officer back in

9 —— excuse me, back on September 25th of 2012?

10 A Yes.

11 Q And did you receive a dispatch at, approximately, 16:59 hours?

12 A Yes.

5 13 Q And what time is that in normal people time?

14 A Its about five oclock in the afternoon.

15 Q Okay. What was the dispatch regarding?

16 A I was sent to late CSC report or criminal sexual conduct

17 report.

18 Q What does that mean to you?

19 A It means I was sent to a report involved a sexual assault, and

20 I was later updated that it involved a minor.

21 Q And what did -- what did you do, based on that dispatch,

22 Officer?

23 A I arrived on scene. I made contact with the complainant, which

24 was the victims mother. And I then made contact with the

25 victim herself. Because theres multiple children in the -- in
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i

the residence and I wanted the victim, who was a minor, to feel

2 comfortable, we sat in the living room area. The children -—

3 the other children went and played in another room. And I

4 began to interview the mother to see where this happened, when

5 this happened, just to kinda get a time frame and jurisdiction.

6 Q Now, back then, you were not a detective.

7 A No.

8 Q And like -- like you indicated, youve never been trained in

9 forensic interviewing any children.

10 A No.

ii Q So, what is your role as just street officer out on the scene?

12 What is your role in this type of case?

5 13 A We —— what we do is we just gather the initial facts to obtain

14 jurisdiction, to obtain whether or not a crime has been

15 committed, and what type of crime that is, just to get the

16 basic information of who, what, how, where, when for the

17 investigating detective that would be assigned to the case.

18 Q Okay. So, you stated that you spoke with the mother; is that

19 correct?

20 A Yes.

21 Q Did you identify her?

22 A Yes.

23 Q And back -- back then, what was her name?

24 A Cathleen Gomez.

S 25 Q And you said you also made contact with the victim; is that
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5 1 correct?

2 A Yes.

3 Q And what was her name?

4 A Vanessa Gomez.

S Q At the time that you made contact with Vanessa, how old was

6 she?

7 A Thirteen.

8 Q Now, I want to talk a little bit about your report, Detec ——

9 or, yes, Detective Martinez. In your report, you write:

10 The accused pulled the victims pants down and stuck

ii his penis ——

12 MR. PAWLUK: Well, objection, Your Honor, calls for

5 13 hearsay.

14 MS. VAN LANGEVELDE: Im not -- Im not offering it

15 for the truth of the matter asserted, Your Honor.

16 THE COURT: Well, why are you offering it, and why

17 are you reading it?

18 MR. PAWLUK: Yes.

19 MS. VAN LANGEVELDE: Well, becausethe defense

20 attorney previously read it to the victim, and Im talking

21 about whetherthe -- he previously read it to the victim and

22 asked whether it was -- it was accurate or not. So, Im asking

23 the officer about accuracy of her report.

24 THE COURT: Youre asking her whether she down in her25 report accurately what the victim said?
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S i MS. VAN LANGEVELDE: Yes.

2 MR. PAWLUK: Thats hearsay, Judge.

3 MS. VAN LANGEVELDE: Because the victim was

4 confronted with the statement.

S THE COURT: Okay. Have you laid the foundation that

6 she remembers what was said, specifically, from four or five

7 years ago?

8 MS. VAN LANGEVELDE: I can ask her that.

9 MR. PAWLUK: Well, Judge, I think -- I think we need

10 to excuse the jury if were gonna get into this kind of

ii questioning, because I dont want questions and answers coming

12 out thats gonna be exposed to the jury that is not admissible.

5 13 I mean, were -- were --

14 THE COURT: Okay, all right.

15 MR. PAWLUK: -- walking on -- walking on thin ice,

16 here.

17 THE COURT: Ready to stretch your legs again?

18 Ms. Ykimoff, could you please take the jury back to

19 the jury room while we discuss this out of their presence?

20 (At 11:29 a.m., jury exits courtroom)

21 THE COURT: Okay. Now, lets make sure the record is

22 clear. So, yesterday, you are saying, Ms. Van Langevelde, that

23 the defense attorney read a portion of the police report?. 24 MS. VAN LANGEVELDE: Yes, confronted the victim,

25 Vanessa Gomez, with the portions of the police report that
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1 said:

2 The accusedpulled the victims pants down and stuck

3 her finger into her vagina.

4 THE COURT: Okay, that -- that -- wait a minute,

5 though. The report is -- is this officer wrote down what the

6 victim told her; correct?

7 MS. VAN LANGEVELDE: Well, thats -- that is what the

8 statement —— thats what the report indicates now.

9 THE COURT: And the -- and the question that Mr.

10 Pawluk asked the victim is: Is this what you stated?

ii MS. VAN LANGEVELDE: Correct.

12 THE COURT: Okay. And she said --

5 13 MS. VAN LANGEVELDE: No.

14 THE COURT: -- no. So, now, you are trying to do

15 what?

16 MS. VAN LANGEVELDE: Im trying to show that the

17 report is inaccurate.

18 THE COURT: Well, the —— the report isnt whats in

19 question. What was in question is would a -- what was the

20 victims statement, cause a police reports not in evidence.

21 Just tell me what exception youre relying on, so I

22 can look at it.

23 MS. VAN LANGEVELDE: Well, its not -- its not

24 hearsay, Judge, because Im not offering the statement for the25 truth of the matter.
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5 1 THE COURT: Yeah, you are, because she said its not

2 what she said.

3 MS. VAN LANGEVELDE: No, no.

4 THE COURT: So, now you want her to say it is what

S she said.

6 MS. VAN LANGEVELDE: No, no.

7 THE COURT: How is that not the truth of the matter?

8 MS. VAN LANGEVELDE: Becausethe truth of the matter

9 is at —— so, the statement is the accused pulled the victims

iO pants down and stuck his penis into her vagina. Im not

ii offering that for the truth of the matter asserted because

12 thats not the truth. Does that make sense? Because the

5 13 statement is the vic -- the accused pulled my pants down and

14 put his penis into my vagina. Im not offering that for the

15 truth. Go ahead.

i6 MS. MORTON: Okay. So, here --

17 MR. PAWLUK: Well, Im --

18 MS. MORTON: Heres the --

19 MR. PAWLUK: Hold on a second, Judge. Hold on.

20 MS. MORTON: But --

21 MR. PAWLUK: Hold on right here.

22 MS. MORTON: No, I thought we were still on --

23 THE COURT: Well, wait a minute. Youre changing

S 24 midstream. So, go ahead, Mr. Pawluk.25 MR. PAWLUK: Judge, Im gonna object to two attorneys
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i

here responding to a motion. I mean, it --

2 THE COURT: You have to pick a horse, so pick a

3 horse.

4 MS. VAN LANGEVELDE: Well, go ahead. No, you know --

5 you know what youre doing.

6 MR. PAWLUK: I think that Adrianne should continue

7 with the argument because shes the one that started it. Now,

8 shes gonna -- we -- they get the double dip here, Judge, with

9 now Kelly adding --

10 MS. MORTON: Its —— its right.

ii THE COURT: I have to admit, Ive never had the issue

12 raised before becauseIve never had a situation where both

5 13 attorneys try to argue at the same motion. I dont know if

14 theres a rule about it. I -- my common sense says you get one

15 attorney per issue, but I -- but I dont —— Im admitting on

16 the record I dont know what happens when one attorney starts

17 arguing and then the other wishes to proceed. Ive never had

18 it happen. But Mr. Pawluk has objected, so it seems, to me,

19 the prudent thing is to have Ms. Van Langevelde continue.

20 MS. VAN LANGEVELDE: All right.

21 THE COURT: Go ahead, Ms. Van Langevelde.

22 MS. VAN LANGEVELDE: So, Mr. Pawluk was allowed,

23 basically, to impeach the victim by using that statement.

24 THE COURT: How -- how did that impeach the victim?25 MS. VAN LANGEVELDE: Because hes saying now youre
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5 1 saying, Vanessa -- its a —— well, its an inconsistent

2 statement.

3 THE COURT: Right.

4 MS. VAN LANGEVELDE: Now youre saying, Vanessa, you

5 were never -— he never stuck his penis into your vagina.

6 Youre telling us every time it was in your butt.

7 THE COURT: Okay, so there was an inconsistent

8 statement. And so,are you -— are —— is it your goal to have

9 the officer say shewrote her report wrong?

10 MS. VAN LANGEVELDE: Yes.

ii THE COURT: On what basis?

12 MS. VAN LANGEVELDE: Shes my witness. I can --

5 13 any --

14 THE COURT: Well --

15 MS. VAN LANGEVELDE: -- any --

16 MS. MORTON: Well, becauseit —— no. Because its

17 right here.

18 MS. VAN LANGEVELDE: Because, look, Judge, it says on

19 the next —-

20 MS. MORTON: You cant look.

21 MS. VAN LANGEVELDE: Oh, you dont have it. Im

22 sorry. And -- and the next sentence -- on the next paragraph,

23 it says:

24 The victim stated the accused did the same thing.

25 He stuck his penis in her butt.
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i
And then againon the next line, it says:

2 The accusedstuck his penis in her butt.

3 So, thats by a -- she wouldnt have wrote -- its

4 the only —— yeah, its the only time theres any reference to

S the vagina in the report. And the next paragraph said:

6 The victim stated the accused did the same thing

7 again. He stuck his penis in her butt.

8 And now, the officer —- well, if I ask her a

9 question -—

10 THE COURT: Well, again, Im asking you what court

ii rule youre relying -- what rule of evidence youre relying on,

12 cause youre -- now youre talking about inconsistent

5 13 statements. So, I need to know what youre relying on, because

14 we have a report thats not in evidence.

15 MS. VAN LANGEVELDE: Correct.

16 THE COURT: The report, itself, is hearsay. Because

17 weve had the victim testify and now we have the person that

18 was there testify, yet you want to talk about the report. So,

19 if you can just tell me what youre relying on, Ill be happy

20 to review it and make a ruling. But Im not -- its not my job

21 to search for the rule of evidence.

22 MS. VAN LANGEVELDE: Well, and I under -- and I

23 understand that Mr. Pawluks objection is hearsay, but I dont

24 think thats the correct objection because when -- when an -—25 when inconsistent statement is introduced, we are allowed to
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i

introduce the entire statement.

2 THE COURT: Now, that makes sense to me, but you

3 dont know the rule.

4 MS. VAN LANGEVELDE: Im --

5 MS. MORTON: Im looking.

6 THE COURT: So, well find the rule.

7 MS. VAN LANGEVELDE: Im looking for it. Its the

8 rule of completion. I just cant think of the number off the

9 top of my head.

10 THE COURT: I think its 806:

ii Evidence of a statement or conduct by the declarant

i2 at any time, inconsistent with the declarants statement

5 13 is not subject to any requirement the declarant may have

14 afore afforded an opportunity if the party against whom it

iS has been admitted called the declarant...

16 Da—da-da.

17 I think —— I think its 806.

18 MS. VAN LANGEVELDE: That sounds right, Judge.

19 THE COURT: Pardon me?

20 MS. VAN LANGEVELDE: That does sound right. Yes.

21 THE COURT: I think its 806.

22 Mr. Pawluk, Im gonna overrule your objection. I

23 believe that the prosecutor -- but I think you need to lay more

24 of a foundation. I think part of the problem was all of a25 sudden you just started quoting the statement. I think that
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you need to lay a foundation about taking the report and

2 whether or not she reviewed the report. And after reviewing

3 the report, did she determine that there were any

4 inconsistencies in the report, et cetera. And then,, of course,

5 Mr. Pawluk, you can have at it at cross-examination that, at

6 this juncture, thats what shes saying.

7 Do you follow me, Mister -- Mr. Pawluk? Unless you

8 have another rule that would allow me to rule differently, I

9 believe that the prosecution is correct and they are allowed to

10 go down this path regarding --

ii MR. PAWLUK: Well, Judge --

12 THE COURT: -- inconsistent --

5 13 MR. PAWLUK: -- I dont -- I dont --

14 THE COURT: -- statements.

15 MR. PAWLUK: Yeah. I dont think that rule 806

16 applies. I dont believe that Detective Martinez can testify

17 about the credibility of VanessaGomez.

i8 MS. VAN LANGEVELDE: Shes not.

19 THE COURT: Shes not testifying about the

20 credibility. She testifying regarding the report and whether

21 there is an inconsistency in the report that she wrote. Cause

22 you only took up part of the report, so she can ask her about

23 the remaining statement. You asked for a portion of the

S 24 statement. Theres two other parts to that statement.25 MR. PAWLUK: I impeachedher -- I impeached her -- I
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i

impeachedVanessaGomez on that statement that she made to

2 Detective Martinez as to penis in the vagina. She -— then, she

3 said she never said that. And I im —— I impeached Vanessa

4 about that.

5 THE COURT: Right.

6 MR. PAWLUK: Its -- it was presented for impeachment

7 purposes.

8 THE COURT: Right.

9 MR. PAWLUK: Now, if -- try not to help out the other

10 side, but if —— if Detective Martinez made a faulty report, I

ii guess she ask her that because did you -- did you make a

12 mistake in your report —-

5 13 MS. VAN LANGEVELDE: Right.

14 MR. PAWLUK: -- of what, you know, Vanessa told you.

iS And, obviously, if the detective says, yes, I did, I guess the

16 correction should be made.

17 THE COURT: Thats what Im saying. That -- thats

18 what ——

19 MR. PAWLUK: I could --

20 THE COURT: Maybe I didnt say it correctly. What

21 Im saying is, the way that Ms. Van Langevelde asked the

22 question, I dont think is correct. She can ask her whether

23 she wrote a report, she can ask her whether she reviewed the

24 report and, after reviewing the report, did she see anything in25 the report that she recognizes now is a mistake. If yes, what
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5 1 is it, and leave it at that. The report doesnt come in.

2 MS. VAN LANGEVELDE: Right.

3 MR. PAWLUK: That, I agree. Or in --

4 THE COURT: Okay.

5 MR. PAWLUK: Or in error.

6 MS. VAN LANGEVELDE: So, is the correct --

7 THE COURT: In error.

8 MS. VAN LANGEVELDE: The correct objection wouldve

9 been lack of foundation --

10 MR. PAWLUK: But, I dont --

ii MS. VAN LANGEVELDE: -- but I can correct that.

12 THE COURT: Okay.

5 13 MR. PAWLUK: But I dont think that she can, at this

14 stage, tell what the accurate statement would be, because that

15 would be hearsay.

16 THE COURT: Yes.

17 MR. PAWLUK: Okay. She couldnt --

18 THE COURT: She cant -- she can say that in -- in

19 the -- in one part of it, the beginning of the report, she said

20 used the penis into the butt -- into the vagina, and in two

21 other places she used the penis into the butt.

22 MR. PAWLUK: So, penis into the butt cant be --

23 cause I -- I never exposed that to Vanessa.

24 THE COURT: Oh, I guess you never did ask that.25 MR. PAWLUK: The -- the only thing that I asked
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i

Vanessa is did she tell Detective Martinez penis in the vagina.

2 She said, no, thats how the impeachmentcame out.

3 So, if the error —— if the error is only associated

4 with penis in the vagina, that can —- I —— I think that could

5 be addressedbut thats the --

6 THE COURT: If -- if she can say that the error was

7 that it wasnt penis in the vagina, it was penis in the butt.

8 MR. PAWLUK: Well, I dont think thats -- I mean,

9 thats where we draw the line, Judge, because if —— if she

10 says, yeah, there was error to penis in the vagina, she cant

ii say what the statement is, cause then thats hearsay.

12 THE COURT: Well, then how can she -- how can she say

5 13 there was an error, then, Mr. Pawluk?

14 MR. PAWLUK: Well, I dont know. I mean, thats --

15 thats ——

16 MS. VAN LANGEVELDE: But thats why the -- thats why

17 the rule is there.

18 MR. PAWLUK: No. You can address an error into a

19 document and say, yes, theres —- yeah, I —— and its an in —-

20 incorrect statement, but you cant then say what the statement

21 is becausethen that would be hearsay.

22 MS. VAN LANGEVELDE: Right. Theres a -- I mean, and

23 then that falls under —— I mean, 806 applies in this case, Your

24 Honor, and I —- and its -- and its —— you know, the rule of25 completion.
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THE COURT: I dont know what that is. Im not aware

2 of that. So, unless you —— I dont. I really dont know what

3 that is.

4 MR. PAWLUK: Judge, I guess, you know, to -- to,

S again, play fair in the sandbox here, if Detective Martinez had

6 notes that said penis in the butt --

7 THE COURT: Right.

8 MR. PAWLUK: —- then she can reflect on her notes, I

9 —— I -- you know, I think Id be hard-pressed to argue further.

10 But she cant then correct the statement, because then that

ii would be hearsay.

12 MS. VAN LANGEVELDE: Your Honor, I -- and I do also

5 13 think it falls under 803(24), which is the catch-all hearsay

14 exception. Because if you allow him to be able to impeach the

15 victim and —— and —— and this inaccurate statement, then —-

16 MR. PAWLUK: Well, Judge --

17 THE COURT: Well, but youre saying its inaccurate.

18 You have the —— heres where were at right now. Heres the

19 problem. We dont know that its inaccurate. We dont know.

20 We have -— we have a witness whos testified to one thing, and

21 then we have a statement allegedly made by her that is not

22 consistent. So, wedont know that its not true. Does the -—

23 does the officer have, like Mr. Pawluk was saying, like backup

24 notes, et cetera?25 I mean, youre —- is it your position that any time
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1 somebody uses a police report to impeach a witness, that you

2 can then bring the officer and say, yeah, thats not what I

3 meant to write down. It shouldve been x, because she cant do

4 that.

S MS. VAN LANGEVELDE: Well, I can make an offer of

6 proof as to what -- what shes gonna testify to.

7 THE COURT: Okay, why dont you --

8 MS. VAN LANGEVELDE: If you want me to do that.

9 THE COURT: -- tell me what shes gonna testify to --

10 MS. VAN LANGEVELDE: Well --

ii THE COURT: -- cause that -- that may help

12 MS. VAN LANGEVELDE: Ill -- Ill ask -- can I ask

5 13 the --

14 THE COURT: Well, you can tell me.

15 MS. VAN LANGEVELDE: -- outside the presence?

16 THE COURT: An offer of proof is you tell me --

17 MS. VAN LANGEVELDE: Okay.

18 THE COURT: -- what your witnesses would say.

19 MS. VAN LANGEVELDE: So, after reviewing your report,

20 Officer Mar -- Martinez, did you realize that there was

21 probably an inaccuracy in your report?

22 THE COURT: No. You -- no, Ms. Van Langevelde.

23 MS. VAN LANGEVELDE: Oh.

24 THE COURT: An offer of proof is where the attorney

25 says this is what I can put on the record.
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i
MS. VAN LANGEVELDE: Okay. I believe that -- that

2 Detective Martinez is gonna say that after she reviewed her

3 report, before tres -— testifying in this case, she believes

4 that there is an inaccuracy based on her next -- the next

5 paragraph, which talks about the defendant stated the accused

6 -- or, Im -- Im sorry, the victim stated the accuseddid the

7 same thing. He stuck his penis in her butt.

8 THE COURT: When -- when did she review her report?

9 MS. VAN LANGEVELDE: Just yesterday, I think, before

10 coming into trial or -- or -- yeah.

ii THE COURT: I mean, heres the problem I have. It

12 seems, to me, that your argument is that this falls under the

5 13 (24), the catch—all exception, if -— if —-

14 MS. VAN LANGEVELDE: And 806.

15 THE COURT: -- if were looking at the hearsay issue.

16 MS. VAN LANGEVELDE: And 806. I think 806 does

17 apply.

18 THE COURT: No, I dont. Absolutely, theres no --

19 thats getting a record in. Youre trying to correct a record

20 that hasnt been admitted into evidence because it was used to

21 impeach your client.

22 But (24) —— the problem is that (24) says you have to

23 give advancednotice to the defendant that youre going to do

24 this and not try to do it for the ——25 I mean, when did you re -- maam, when -- when did
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S i you review your report?

2 THE WITNESS: Yesterday and Friday.

3 THE COURT: You reviewed it Friday? When did you

4 realize it —— when did you believe that you made a mistake?

5 THE WITNESS: Well, I -— to be honest, I dont know

6 if I did or did not make a mistake. I mean, it was a report

7 written four years ago. I -— she couldve very easily had told

8 me the truth, too, and --

9 THE COURT: Well, no, but youre -- youre not the

10 judge of truth, are you?

ii THE WITNESS: No.

12 THE COURT: Okay. So, sitting here today, what you

5 13 wrote in your report could very well be accurate. In other

14 words, it —— its what she told you. Whether she misstated it

15 or not, but your report could be accurate as to what you wrote?

16 THE WITNESS: Yes.

17 THE COURT: When you reviewed it Friday, you didnt

18 read it and go, oh, my God, I made an error?

19 THE WITNESS: No.

20 THE COURT: All right. And you didnt say that

21 yesterday, either, oh, my God, I made an error?

22 THE WITNESS: (Inaudible).

23 THE COURT: Okay, no, were not going there. The --

24 the -- so, thats the -- thats the end of that becauseyoure2S~ -— your own witness cant say shemade a mistake. Im not
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5 1 gonna let her say she made a mistake because she cant say

2 that. She said a report is a report and, as far as she knows,

3 its accurate. Thats where were leaving that.

4 Lets bring the jury back in.

S No, you -- well, no, you can sit down. You know,

6 its 50-50 on the person in the witness box when the jury comes

7 in. Some people stand up becausemaybe theyre used to it, but

8 most people sit down. I think youre good.

9 THE WITNESS: Okay.

10 THE COURT: It might be intimidating to have somebody

ii standing up right where they walk in. Congratulations on

12 making detective.

5 13 THE WITNESS: Thank you. Its a whole different

14 world.

15 THE COURT: Pardon?

16 THE WITNESS: A whole different world.

17 (At 11:47 a.m., jury enters courtroom)

18 THE COURT: Thank you. You may be seated.

19 Go ahead, Ms. Van Langevelde, you may continue your

20 direct examination.

21 BY MS. VAN LANGEVELDE:

22 Q Detective Martinez, after you interviewed VanessaGomez, did

23 you risfer -- excuse me, refer her for a Sexual Assault Nurse

24 Examination?25 A No, I did not.
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1 Q And why didnt you do that in this case?

2 A Cause its —— since her last reported sexual assault had been

3 four years. So, any particular evidence, such as DNA, hair,

4 fibers, like that, would not been still around.

5 Q What did you do next in -- in -- in part of just your role in

6 the investigation?

7 A I just completed the report and turned it in to where then it

8 would be later assigned to a detective.

9 Q You —— you dont ever refer the victims to any psychological

10 evaluation or anything like that as part of an investigation;

ii is that true?

12 A Correct. We just hand out a victims rights form.

5 13 Q All right. And did you do that in this case?

i4 A Yes.

iS Q Thank you.

16 MS. VAN LANGEVELDE: I dont have any other

17 questions.

18 THE COURT: Mr. Pawluk.

19 MR. PAWLUK: Thank you, Your Honor.

20 CROSS-EXAMINATION

21 BY MR. PAWLUK:

22 Q Detective Martinez, good afternoon.

23 A Hello.

S 24 0 Is it morning still? Good morning. Congratulations, by the25 way, on your -—
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5 1 A Thank you.

2 Q -- promotion, Detective. You had a chance to read your police

3 report that you authored before your testimony today; is that

4 correct?

5 A Yes.

6 Q Okay. And you had an opportunity to speak to Vanes -- to

7 Vanessa Gomez concerning the 911 call --

8 A About?

9 Q —- or, to the —- to the -— to the call to her residence?

10 A I responded to the call. I didnt ask her about the 911 call.

ii Q Right. Well, as a result of the 911 call, you respondedto her

12 residence.

5 13 A Yes.

14 Q Okay. And you had an opportunity to speak to her; is that

iS true?

16 A Vanessa Gomez, yes.

17 Q Yeah. Now, Office -— or, Detective Martinez, when you author

18 police reports, you dont put down every little detail of what

19 youre told; is that true?

20 A Correct.

21 Q And fair to say that, when you author a police report, what you

22 include or what you author is what you find to be important

23 information.

24 A Yes, but also in circumstances, she was a minor. I get very

5 25 limited detail just to indicate jurisdiction and was a crime
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i

committed. Other instances, I get further details.

2 Q With respect to what Vanessa Gomez —— the discussion that you

3 had with her, you wouldnt put down every little detail that

4 she shares with you in the report, would you?

5 A No.

6 Q I mean, you would put in your report what you found to be

7 valuable information.

8 A I put in the report -- I asked her very open-ended questions.

9 And whatever she responded to is what I put on the report.

10 Q And I notice that you put it in quotes that --

ii MS. VAN LANGEVELDE: Objection, hearsay.

12 MR. PAWLUK: Judge, Im offering it for impeachment

5 13 purposes.

14 THE COURT: Youre -- youre not impeaching this

iS witness.

16 MR. PAWLUK: No, impeaching -- I -- well --

17 THE COURT: Wait. No, sustained.

18 MS. VAN LANGEVELDE: Thank you.

19 BY MR. PAWLUK:

20 Q After your investigation or, I guess, your discussions with

21 Vanessas mother and Vanessa, herself, you gave Vanessa or her

22 mother a victims form, and then you referred this to your

23 department for an —— for an investigation to take place?

24 A I turn it into our sergeants, and our sergeants disseminate it

5 25 from there.
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5 1 Q Okay. And so, after you had your discussions with Vanessa,

2 after -- after you had your discussions with her mother,

3 Cathleen Ortez, now Ortez, your investigation concluded; is

4 that true?

5 A Yes.

6 MR. PAWLUK: Judge, thats all I have.

7 THE COURT: May the witness be -- oh. Anything else,

8 Ms. Van Langevelde?

9 MS. VAN LANGEVELDE: No. Thank you, Your Honor.

10 THE COURT: May the witness be excused?

ii MS. VAN LANGEVELDE: Yes, please.

12 THE COURT: And may she be released from her

5 13 subpoena?

14 MS. VAN LANGEVELDE: Yes, maam.

iS MR. PAWLUK: Yes.

16 THE COURT: Thank you. You may step down.

17 (At 11:51 a.m., witness stands down)

18 THE COURT: Ms. Van Langevelde, the next witness,

19 please.

20 MS. VAN LANGEVELDE: Well, its actually Ms. Morton.

21 THE COURT: Oh, Ms. Morton, your next witness,

22 please.

23 MS. MORTON: The People call Detective Vicki Dahlke.

24 THE COURT: Do you swear to tell the truth, the whole

25 truth, and nothing but the truth, so help you God?
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5 1 DETECTIVE DAHLKE: Yes, I do.

2 THE COURT: Please have a seat. And state your full

3 name for the record.

4 THE WITNESS: Vicki Dahlke.

S THE COURT: Can you spell your last name, please?

6 THE WITNESS: D-a-h—l-k—e.

7 THE COURT: Go ahead, Ms. Morton.

8 MS. MORTON: Thank you.

9 DETECTIVE VICKI DAHLKE

10 at 11:52 a.m., sworn as a witness, testified as follows:

ii DIRECT EXAMINATION

12 BY MS. MORTON:

5 13 Q Did you receive a referral from Officer Martinez regarding

14 Vanessa Gomez?

iS A Yes, I received the initial report.

16 Q How do you -- when you -- where were you employed back in 2012?

17 A Lansing Police Department.

18 Q And are you currently employed there?

19 A No, Im not. Im retired.

20 Q All right. What were you employ -- how were you employed in

21 2012?

22 A I was a detective.

23 Q All right. And as a detective, how would you get cases

S 24 assigned to you?25 A The detective sergeant assigns them according to the -— what
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1 type of a case it is, the violation of crimes that occurred.

2 Q All right, so whats the first information that you would

3 receive about a case?

4 A Usually, in these types of crimes, it could be a CPS referral

S or it could be a police report or a combination of both.

6 Q All right. And in this case, what did you receive?

7 A I believe it was the police report.

8 Q And that would be Officer Martinezs report?

9 A Yes.

10 Q All right. And then, after you received the report, what did

ii you do?

12 A I made some —— I wouldve contacted the mother of the -— of the

5 13 child to set up an interview with the child.

i4 Q Did you do that?

15 A Yes.

16 Q All right. And did you interview -- Vanessa is the child were

17 talking about?

18 A Yes.

19 Q All right. Did you interview Vanessa?

20 A Idid.

21 Q Do you know what day you interviewed her?

22 A I dont remember right off the top of my head.

23 Q If you had an opportunity to review your re -- review your

24 report, would it refresh your memory?

25 A Yes. That date, right there, that has got to be a typo,
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S i becausethat cant be right. It mustve been in October.

2 Q All right. So, you think you interviewed her in October of

3 2012?

4 A Yes.

5 Q All right. And where did you interview her?

6 A At the Child Assessment Center.

7 Q What is that?

8 A It was a —- a room that we had. It was located at Saint

9 Lawrence Hospital. It was specifically set up to interview

10 children. Theres an interview portion of the room, an

ii interview —— thats separate from another room where theres

12 video equipment and stuff like that, so they dont see that.

5 13 Its more of a child friendly environment. And in the other

14 room, there could be a prosecutor or theres —— the therapist

15 was usually in there. And he wouldve been in there on this

16 instance, but I dont know who else wouldve been in that room.

17 Sometimes the CPS workers there. I dont recall if a CPS

18 worker was in there on this time.

19 Q Okay. And are you fam -- familiar with the forensic

20 interviewing protocol?

21 A Yes.

22 Q Are you trained in that protocol?

23 A Yes.. 24 Q When and where did you receive that training?

25 A Oh, it wouldve been somewhere around 2005 I received it.
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i

Q All right. And -- and what is the forensic interviewing

2 protocol?

3 A In general, its a —— a way of interviewing mostly children.

4 You ask open-ended questions and let them respond to you,

5 instead of asking them, you know, specific did this happen, so

6 that you get the information from them and youre not putting

7 ideas into them -— into their head or suggesting that something

8 happened.

9 Q Okay. And how many forensic interviews do you think youve

10 done over the years?

11 A I dont know. There was a time, when I was working there, that

12 I was keeping track of it but its —— you know, Ive been gone

5 13 for a couple years, so I dont know.

14 Q More than five?

iS A Yes. It -— it wouldve been more than 50. But beyond that, I

16 dont know.

17 Q Okay. And when -- when you interviewed Vanessa, you -- what

18 were you wearing? I know -- let me qualify that. Im not

19 asking for the specific outfit. I guess I want to know were

20 you wearing your uniform, were you wearing plainclothes or

21 something else?

22 A I wouldve been wearing plainclothes.

23 0 All right. And would -- were you carrying a weapon that was

S 24 visible when you interviewed her?25 A I -- no, I would not. No.
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Q All right. And in this room that you interviewed her in, was

2 it —— what kind of furniture is in the room?

3 A In there, I think they had -- there was a chair, kind of a -- a

4 comfortable -- not really a recliner, but it was bigger than

5 something like this. And then, there was like some carpeting

6 and some pillows. Sometimes the kids chose to sit on the

7 floor, sometimes they would sit in the chair. And usually I --

8 I ended up with whatever was left over. Sometimes its just

9 that kind of a —- you know, a rolling chair or something like

10 that. It was very small, this particular one was.

ii Q All right. Now, when you conduct an interview, does the

i2 information you receive direct the rest of your investigation?

5 13 A It -— its part of some -- of what I consider for, you know,

14 for the other things that I do in the investigation, yes.

15 Q All right. And what about alternative hypotheses, what are

16 those?

17 A Theyre something that you -- that the investigator will have

18 in their -— or, the interviewer comes up with aheadof time,

19 just of things other than the allegation, you know, what else

20 could this have been. You know, it couldve been, you know, a

21 number of different things, and you just kinda -- some people

22 would write them down, but I -- I usually just did em mentally

23 cause they were kinda the same thing, for the most part.

S 24 Q So, can you give us an example of what an alternative25 hypothesis would be?
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A It would be something like, you know, this totally didnt

2 happen, or somebody put ideas into the -- the childs head and

3 is telling them to do this, to make the allegations, or it

4 couldve been somebody else, or, you know -- just mostly to

S remind yourself to go into the interview open—minded and let

6 the child tell the story.

7 Q Okay. And so, the original hypothesis is this happened, and

8 the alternative hypotheses are things like somebody couldve

9 been coaching the child, that its completely made up, or the

10 other ones that you said.

ii A Right.

12 Q Okay. And so, when -- how do you test those hypotheses?

5 13 A One question that I know that I would routinely ask is how do

14 you know -— after theyve made the disclosure, I would ask:

15 How do you know that this happened? Sometimes I would ask

16 questions like how did it feel when something happened,

17 because, traditionally, children cannot tell you how something

18 felt if they didnt experience it. Sometimes theyll use other

i9 -- you know, theyll say they dont know, or theyre not able

20 to really explain much about it.

21 Q So, how about outside of -- so, part of the hypothesis testing

22 is the interview that youre about to do.

23 A Yes.

24 Q And is -- are these hypotheses that youre looking into25 restricted to just the interview or to your entire
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investigation?

2 A The entire investigation.

3 Q All right. So, outside of the interview with the child, what

4 else would you do?

S A Look for ev -- evidence or information that supports or does

6 not support things that the child said. If the —— you know, if

7 the person is not -— I -- I dont know. Theres a —— theres a

8 number of different things that -- that could support it or not

9 support it, as far as medical evidence and that kind of thing.

10 Q Okay. But its based on what the child said.

ii A Yes.

12 Q The investigation, to test those hypotheses.

5 13 A Yes, yes.

14 Q All right. And so, in the case of a delayed disclosure, such

15 as this case, how would that investigation differ from an

16 immediate disclosure?

17 A Its ——

18 MR. PAWLUK: Well, Judge, I dont think that -- I

19 dont think that she can get in that kind of testimony because

20 shes not been presented as an expert that can distinguish

21 between delayed disclosure and disclosure and, I guess, the

22 dynamics of those two. So, I dont think she can go down that

23 -— down that road.

S 24 MS. MORTON: I didnt ask her about that. I asked25 her how her investigation would differ if it was a delayed
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1 disclosure or an immediate disclosure. Im not asking her

2 anything about the dynamics of the timing of the disclosure.

3 THE COURT: Well, perhaps we should first get the

4 foundation of whether or not she be —— that she believes

S theres a difference.

6 MS. MORTON: Okay.

7 THE COURT: And if there is a diff -- so --

8 MS. MORTON: All right.

9 THE COURT: And I dont have a foundation that --

10 MS. MORTON: Sure.

ii THE COURT: Go ahead.

12 BY MS. MORTON:

5 13 Q Have you investigated both cases, where theres been a delayed

14 disclosure and an immediate disclosure?

15 A Yes, I have.

16 Q Not in the same case.

17 A Correct.

18 0 Okay. And does your investigation differ based on whether its

19 an immediate disclosure ora delayed disclosure?

20 A Yes, it does.

21 Q How would your investigation differ based on that fact?

22 A If its an immediate disclosure, a lot of times your evidence

23 is readily available. The -- where the —— where the incident

24 occurred, you would, typically, get a —- a search warrant and25 go to that place and see if theres additional evidence, see if
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i

theres -- you might do a neighborhood canvas, anybody hear

2 anything, see anything, because something just occurred and

3 there —— you know, there could be witnesses that are right

4 there. If its something thats delayed a significant amount

S of time, the chances of that happening are —— are pretty

6 menial. The —- the —- you know, that —— that theres evidence

7 still there or theres neighbors that heard or saw something or

8 additional people that —- that werent initially aware of, you

9 know, trying to find your own witnesses. Thats pretty ——

10 pretty low that you would ever find that.

11 Q All right. So, then -- hang on just one second. All right,

12 did you interview any other witnesses associated with this

5 13 case?

14 A Yeah. Well, yes, I did.

15 Q Who did you interview?

16 A I —— I spoke with her —— with Cathleen, and I also spoke with

17 one of Vanessas friends. I cant remember her name now.

18 Q All right, does Jamara Parker --

19 A Yup.

20 Q -- ring a bell?

21 A Yes.

22 Q All right. All right. And -- well, you said one of the

23 alternative hypotheses that you explore was the possibility

24 that somebody else did that.25 A Yes.
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1 Q Did this. Did you explore that hypotheses in this --

2 hypothesis in this case?

3 A There was -- there was no place for me to go with it. There

4 was nobody else that was presented or that —-

5 MR. PAWLUK: Well, Judge, Im gonna object to that as

6 to speculation. I mean, she doesnt know that.

7 THE COURT: I -- I -- I dont know what no one --

8 nobody else presented means.

9 BY MS. MORTON:

10 Q Okay, so did you have any evidence that would direct you toward

ii another perpetrator?

12 A No.

5 13 Q So, did you explore another possible perpetrator?

14 A No.

15 Q Can you tell me, 2700 Eaton Rapids Road, which would be the

16 Stonegate address, do you know what county thats located in?

17 A I think thats got to be on the —— well, I believe its on the

18 border of Ingham and Eaton.

19 0 All right.

20 A But Im not sure --

21 Q Would it be within a mile --

22 A -— exactly where the border is.

23 Q -- of the Eaton County border?

24 A Yes.

25 Q All right. And how about 4300 Courtland Drive, do you know if
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5 1 thats in Eaton County?

2 A I dont know where it is, but its an Eaton County address.

3 Q All right. And how about 4245 West Jolly, lot number six?

4 Its a Kensington Meadows address. Is that

5 A Yes.

6 Q -- in Eaton County?

7 A Thats in Eaton County.

8 Q All right.

9 MS. MORTON: I have nothing else. Thank you.

10 THE COURT: Mr. Pawluk, cross-examination.

ii CROSS-EXAMINATION

12 BY MR. PAWLUK:

5 13 Q Detective Dahlke, good afternoon.

14 A Good afternoon.

15 Q Before your testimony today, did you have an opportunity to

16 review your police reports?

17 A Yes, I did.

18 Q And before your testimony today, were you able to review the

19 forensic interview that you had with VanessaGomez?

20 A I read the transcript.

21 Q The transcript that was prepared for her? For that -- for that

22 interview?

23 A Yes. I dont -- I dont know who did it, but, yes.

24 Q Okay. And can you tell me specifically, after reviewing the25 transcript, what hypotheses you imported in that interview,
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2 A specifically with her -- with V.G.s forensic interview?

3 Q If I showed you the report to refresh your memory, would that

4 help?

5 A No.

6 Q You cant tell -- you cant tell me one hypotheses that you

7 imported with your interview with V.G. or, excuse me, Vanessa

8 Gomez?

9 MS. MORTON: Object. Can we get a clarification on

10 what imported means in the question?

ii MR. PAWLUK: Used.

i2 THE COURT: Okay, there we go.

5 13 BY MR.

14 Q What —- what hypotheses did you use specifically with your

15 interview with VanessaGomez?

16 A I —— I dont have the memory of it, no.

17 Q If I showed you the report, would that help refresh your

18 memory?

19 A I did not write it in the report.

20 Q Would you be able to pinpoint, after reviewing the report, what

21 hypotheses that you used?

22 A No.

23 Q Now, Detective, in the scope of your investigation, when you

S 24 are investigating allegations of criminal sexual conduct, would25 you agree that part of the scope of your investigation is to
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S i speak with other adults that mightve had contact or

2 association with the alleged victim?

3 A I -- it depends on the circumstances.

4 Q Would you agree that the scope of your investigation concerning

5 a criminal sexual conduct allegation is to make sure that the

6 child or children are safe?

7 A The scope of my investigation?

8 Q Yes, you would want to know the safety of the children;

9 correct?

10 A I work with Protective Services, and they —— they get more in

ii depth into that, yes.

12 Q Okay. So, you worked in harmony -- excuse me. You worked with

5 13 Child Protective Services to assure the safety of the child or

14 the children involved; is that true?

15 A Basically, yes.

16 Q And in the course of your investigation, Detective, did it come

17 to your attention that Vanessa Gomez had weekend visitations

18 with her father, Jeremy Latunski?

19 A I -- I believe that she mentioned that she did have visitation

20 with her dad, yes.

21 Q And knowing that information, that she had contact or

22 visitation with her father, did you have opportunity to speak

23 with him or interview him?

S 24 A No.25 Q In the course of your investigation, Detective, did you ask or
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S i inquire as to any other adult individuals residing with Vanessa

2 during the years in question?

3 A No.

4 Q In the course of your investigation, did it ever come to your

S attention that a Crystal Gomez and her boyfriend had been

6 residing at certain locations with Vanessa Gomez?

7 A I dont recall that.

8 Q Did it ever come to your attention that Tina Gonzalez and her

9 husband had contact or association with Vanessa Gomez?

10 A I -— I dont have any memory of that.

ii Q When you investigate suspects for -- when you investigate

12 suspects for alleged criminal sexual conduct, do you draw or

5 13 pull up their criminal history?

14 A Normally, yes.

15 Q Why?

16 A Its —— part of the criminal history is what we provide to the

17 prosecutors office when we request ——

18 Q So, the only reas —- the only reason you pull up a criminal

19 history on a suspect is just to provide it to the prosecutors

20 office in the course of investigation?

21 A I dont use it as far as in the investigation. Sometimes you

22 want to know if they have current warrants, but that —- youre

23 talking about a criminal history. So, their criminal history

S 24 doesnt have a bearing on what Im looking at, at that point in25 time, normally. But I -- you know, youre just asking in
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general.

2 Q Well, if the criminal history were to show that a suspect was

3 required to register with the Sex Offender Registry, would that

4 be an important part for your investigation?

S MS. MORTON: Im gonna object and -- on the grounds

6 of relevance and ask to approach.

7 (At 12:13 p.m., bench conference)

8 (At 12:15 p.m., bench conference concluded)

9 THE COURT: Step back. Maam, you may step down for

10 the time being. You are not released from your subpoena, and

ii you do have to come back after lunch.

12 All right, ladies and gentlemen, we are going to

5 13 break for lunch. Im going to give you the short version of

14 the recess instruction.

iS Please dont talk to anybody about this case

16 including each other. As you know, you cant talk to any of

17 your family members, friends. Dont talk to anybody in the

18 hallway about the case. If somebody approaches you, tries to

19 talk to you, remind them that you are a juror and you cannot

20 talk about the case. If they continue to talk to you, report

21 it to me. Please recall that you cannot talk to anybody in

22 this courtroom even if its not about the case, okay.

23 And during our lunch re -- recess, please do not use

O 24 your cell phones, any type of media, any traditional sources of25 trying to research anything that has anything to do with this
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i
case. All information that you get about this case has to be

2 when you are together, acting as a jury in this courtroom. The

3 prosecutor must be present, the defense attorney, the

4 defendant, and myself.

S Having said that, I hope you enjoy your lunch. Well

6 aim at coming back as close to one oclock as possible. Dont

7 forget theres a step.

8 (At 12:16 p.m., jury exits courtroom)

9 THE COURT: All right, now since the jury is out, I

10 want -- well, hang on one second. The Court ruled on December

ii 12th, 2016, which was finally placed in an order, I think, a

12 couple weeks ago, that information regarding Va —— V.J.s (sic)

5 13 fathers attempted CSC — third conviction, as well as any

14 requirement that he had to register under SORA shall not be

15 admitted. So, that rulings already been made. Im not going

16 to re—argue that.

17 You cannot back door that by asking only about

18 whether or not the detective pulled the criminal history of the

19 father.

20 Now, I think that you can ask her, as shes been

21 describing what her protocol is, what is her protocol, does she

22 pull criminal background, yeah -- if yes, when, why, what, what

23 causes you to do that. But Im not really sure how thats

S 24 relevant becauseif she says, no, I didnt pull any, youre ——25 youre not gonna be able to say, well, why didnt you pull one
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on the father, Mr. Pawluk.

2 MR. PAWLUK: Well, Judge, because she testified that

3 her concern is the safety of the children.

4 THE COURT: Right. And?

5 MR. PAWLUK: Thats the relevance of it.

6 THE COURT: So, every time a child reports something,

7 you think a detective pulls the criminal histories on every

8 parent, friend, or relative? Because I bet you thats not the

9 protocol.

10 MR. PAWLUK: Well, Judge --

ii THE COURT: Ive already ruled --

12 MR. PAWLUK: Judge, thats --

5 13 THE COURT: —- were not getting into the fact that

14 he has that record. You cannot back door it right now the way

15 youre attempting to do it. Now, you show me -- you --

16 MR. PAWLUK: Well --

17 THE COURT: Ill give you a chance right now to

18 articulate if youve got a broader -- but you cant say, well,

19 why didnt you pull the dads --

20 MR. PAWLUK: Well, Judge --

21 THE COURT: -- becauseyou know that he has a

22 criminal record, cause Ive already ruled thats not coming

23 in.

24 MR. PAWLUK: Well, Judge, first -- first of all, I

S 25 know its starting at a general —— at a general level here.
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S i asked the detective, within the scope of her responsibilities

2 to protect the children important, yes. Then, I asked her if

3 she haspulled criminal -- criminal history on suspects. She

4 said yes. I asked why. She said so she could provide it to

S the prosecutors office. But if she were to pull criminal

6 histories on other adults that Vanessa Gomez is associated

7 with, i.e., her father, see that her father has SORA ——

8 THE COURT: Youre not getting that --

9 MR. PAWLUK: -- then that --

10 THE COURT: Ive already said no, Mr. Pawluk.

ii MR. PAWLUK: Then -- but --

12 THE COURT: And theres -- you dont have the

5 13 foundation to do this because you dont have a witness saying,

14 as a matter of protocol, they pull the criminal records of

15 parents be -— when a chi —— in a situation like this. You

16 dont have that on the record.

17 MR. PAWLUK: But --

18 THE COURT: She didnt say that.

19 MR. PAWLUK: Well, Judge, I can -- I can ask

20 Detective Dahlke did she know that Father Latunski hasa SORA

21 requirement.

22 THE COURT: Ive already ruled that cant come in.

23 MR. PAWLUK: Well, Judge, you ruled that, for reasons

S 24 on the record at the time of the motion. This was not part of25 that motion. And thats exactly what your order says.
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i

MS. VAN LANGEVELDE: Thats why we did the motion in

2 limine —-

3 THE COURT: Right.

4 MS. VAN LANGEVELDE: -- for trial, for trial

S purposes.

6 THE COURT: Yes. That -- it was a motion in limine

7 in December for purposes of trial becauseit was evident that

8 the defense wanted to get onto the —— on the record, that the

9 father, the biological father, had a criminal history. And the

10 Court went through both sides argument and ruled that that was

ii not going to be admissible, nor any SORA registration.

12 Im not revisiting that. Theres no facts that have

5 13 come up on the record during this trial that werent known at

14 the time that the motion was heard.

15 MS. MORTON: I dont -- I also would just like to

16 note that I —— I dont think that the defense should be allowed

17 to walk the line on those questions and then use that as the

18 basis. You know, he elicits the answers, and then wants to use

19 that as the basis for his request to now ignore the Courts

20 order.

21 THE COURT: Everybody be -- were -- I told you wed

22 start the trial at one oclock. If the attorneys can try to be

23 back by 10 to, if you have things youd like to place on the

S 24 record, Id like to bring the jury in at one. Thats all for25 the record.
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5 1 (At 12:21 p.m., off the record)

2 (At 1:01 p.m., back on the record)

3 THE COURT: We -- were back on the record in People

4 versus Uribe.

5 Yes, Mr. Pawluk.

6 MR. PAWLUK: Thank you, Your Honor. As the Court

7 knows, part of my witness list, I had my investigator, Chad

8 Lab, listed as a witness and, for all purposes, a possible

9 rebuttal witness.

10 THE COURT: Yeah.

ii MR. PAWLUK: I dont plan on calling him. And I

12 dont plan on calling him as rebuttal. I just had discussions

5 13 with the prosecutor. They dont intend to call him on -- as

14 rebuttal.

15 He is seated in the courtroom. So, I just want to

16 make it clear that he can be here and not have the same issue

17 we had with Vanessas mother.

18 THE COURT: Hes not testifying?

19 MR. PAWLUK: Hes not testifying.

20 THE COURT: And hes definitely not testifying if he

21 stays in the courtroom. So, thats clear. But, I appreciate

22 it.

23 And its true, you dont -- you dont plan on calling

S 24 him, prosecutors table?25 MS. VAN LANGEVELDE: No, Your Honor.
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5 i MS. MORTON: No. Our next witness is —— after

2 Detective Dahlke is done —- is Jazmeen, and Mr. Seratt will be

3 in here. Can I do the chair now, before the jury comes in?

4 Hell need a chair behind her.

S THE COURT: Yeah.

6 MS. MORTON: Okay. I just thought it would be easier

7 to do while theyre not in here.

8 THE COURT: What about that chair, right there?

9 MS. MORTON: Oh.

10 MS. VAN LANGEVELDE: Oh, is there a chair right

ii there? I cant see -—

12 MS. MORTON: That would be easier.

5 13 THE COURT: I mean, I --

14 MS. MORTON: I didnt see it.

iS MR. PAWLUK: Hes the guy with -- for the support

16 dog.

17 MS. VAN LANGEVELDE: I couldnt see over there.

18 THE COURT: Yeah.

19 MR. PAWLUK: Remember, she -- she can have a support

20 dog —- all that stuff.

21 MS. MORTON: Oh, yeah, I had no idea there was a

22 chair there.

23 MS. VAN LANGEVELDE: Theres a hidden chair.

24 MS. MORTON: Hey, what do you know.25 MS. VAN LANGEVELDE: Is that gonna be in your way?
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1 THE COURT: Only if Im runnin.

2 MS. MORTON: Do you usually --

3 THE COURT: And Ill probably leap.

4 MS. MORTON: Adrianne?

S MS. VAN LANGEVELDE: Yes.

6 MS. MORTON: Hes usually next to the -- the flag.

7 So —— cause otherwise, she wont be able to get in the chair.

8 MS. VAN LANGEVELDE: Good?

9 MS. MORTON: Yup.

10 THE COURT: Everything good? All right.

ii So, for the record, Mr. Chad Lab, you are released

12 from your subpoena. You will not be testifying in this matter.

13 Therefore, if you choose to stay and watch, youre more than

14 welcome to, but you can do whatever you choose to do.

15 MR. LAB: Thank you, Your Honor.

16 THE COURT: All right. And now, retired Detective

17 Dahlke, do you want to come back to the stand, then, please?

18 would remind you that you are still under oath. Ill say that

19 again once the jury is in.

20 Could you please bring the jury in?

21 THE COURT: I assumethat Dr. Hobbs is here.

22 MR. PAWLUK: She is here, yes.

23 THE COURT: You were asking questions. Unless youre

24 done, you might want to get your notebook back up on the

5 25 podium.
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1 MR. PAWLUK: Okay.

2 THE COURT: Excellent.

3 (At 1:05 p.m., jury enters courtroom)

4 THE COURT: Please be seated.

S All right, we are back on the record. And retired

6 Detective Dahlke is on the stand.

7 As I told you, you are still under oath.

8 And when we took our break, Mr. Pawluk, you were

9 doing cross-examination. Please continue.

10 MR. PAWLUK: Thank you, Your Honor.

ii BY MR. PAWLUK:

12 Q Detective Dahlke, is it correct that, in the course of your

5 13 investigation, you spoke with Vanessa Gomez; correct?

14 A Correct.

15 Q You spoke to Cathleen Ortez, currently her -- or, Cathleen

16 Gomez now, Cathleen Ortez, her mother; correct?

17 A Correct.

18 Q I believe you said you also testified (sic) to a friend of

19 Vanessas, first name Makayla Gibson; is that correct?

20 A No.

21 Q Who was the friend that you spoke to?

22 A Jamara, I think. I —— I cant remember the name exactly.

23 Q Jamara Parker?

24 A Yes.

5 25 Q Does that ring a bell?
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1 A Yup.

2 Q And in the course of your investigation, did you speak to a --

3 an individual named Elizabeth Hall?

4 A No.

5 Q In the course of your investigation, did you speak to my

6 client?

7 A No.

8 Q In the course of your investigation, did you speak to Vanessa

9 Gomezs biological father, Jeremy Latunski?

10 A No.

ii Q Now, Detective, after the forensic interview you had with

12 VanessaGo —— Gomez, who did you speak to after that interview?

5 13 What adults did you speak to after that interview?

14 A I dont believe theres another adult interview.

15 Q True that you referred Vanessa Gomez to Dr. Guertin?

16 A Yes.

17 Q Did you specifically refer her to him?

18 A Im not understanding exactly what your question is.

19 Q Did you request a -- did you contactDr. Guertin directly to

20 set up an appointment for Vanessa Gomez?

21 A I dont remember if I did it, specifically, or if I gave the

22 phone number to her. I dont remember exactly which way it

23 went in this particular instance.

24 Q Its generally from your -- is it generally from your25 suggestion?
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1 A Yes.

2 Q You didnt refer her to her primary family doctor, to Dr.

3 Luginbill, did you?

4 A No.

5 Q Is there a reason why you didnt refer her to her normal doctor

6 or standard doctor, Dr. Luginbill?

7 A Yes.

8 Q Whats the reason?

9 A In these cases, we refer them to the specialist at Sparrow,

10 which happens to be Dr. Guertin.

ii Q Why?

12 A Because its his area of expertise.

5 13 Q After -— after you referred her to Dr. Guertin, did he provide

14 you a report?

15 A Yes.

16 Q And that was sent to your attention?

17 A Yes, thats his practice.

18 Q After you referred VanessaGomez to Dr. Guertin, what did you

19 do with the investigation from that point going forward?

20 A I believe it was referred to the Eaton County Prosecutors

21 Office.

22 Q So, in essence, your investigation ended when you referred

23 Vanessa Gomez to Dr. Guertin.

24 A Yes, once that was completed.

S 25 Q Didnt do anything else?
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5 i A Not that I can recall, no.

2 MR. PAWLUK: Thats all I have, Judge. Thank you.

3 THE COURT: Any redirect, Ms. Van Langevelde?

4 MS. VAN LANGEVELDE: Its actually Ms. Mortons

5 witness.

6 THE COURT: Any redirect, Miss Morton? Sorry.

7 MS. MORTON: May we approachbriefly before --

8 THE COURT: Sure.

9 MS. MORTON: Thank you.

10 (At 1:10 p.m., bench conference)

ii (At 1:11 p.m., bench conference concluded)

12 REDIRECT EXAMINATION

5 13 BY MS. MORTON:

14 Q Detective Dahlke, you -- you did not interview the defendant;

iS correct?

16 A Correct.

17 Q You did speak to him and attempt to set up an interview?

18 A Yes, I did.

19 Q And you were unable to actually complete that interview?

20 A That is correct.

21 Q All right, thank you.

22 MS. MORTON: I have nothing else.

23 THE COURT: Thank you so much. You may step down,

S 24 and you are releasedfrom your subpoena. Correct, both25 parties?

56th Circuit Court
Charlotte, Michigan

156

Jury Trial 3/28/17  841a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



5 1 (At 1:12 p.m., witness stands down)

2 MR. PAWLUK: Yes, Judge.

3 MS. MORTON: Well --

4 MS. VAN LANGEVELDE: Well, shes our --

S MS. MORTON: Shes not leaving.

6 MS. VAN LANGEVELDE: No, shes stuck with us.

7 THE COURT: Yeah, but, you know, she chooses to get

8 up and leave.

9 MS. VAN LANGEVELDE: All right, I need to let Mr.

10 Seratt know who my --

ii MS. MORTON: Ill take care of it.

12 MS. VAN LANGEVELDE: Okay -- next witness is.

5 13 THE COURT: Okay.

14 MS. VAN LANGEVELDE: JazmeenUribe.

15 THE COURT: All right.

16 MS. VAN LANGEVELDE: Thank you, Your Honor.

17 THE COURT: Ms. Van Langevelde.

i8 MS. VAN LANGEVELDE: Thank you, Your Honor.

19 JAZMEEN URIBE

20 at 1:14 p.m., sworn as a witness, testified as follows:

21 DIRECT EXAMINATION

22 BY MS. VAN LANGEVELDE:

23 Q Good afternoon.

24 A Good afternoon.

5 25 Q Can you please state your name and spell your last name for us?
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i

A JazmeenUribe, U-r-i-b, as in boy -e.

2 Q All right. And, Jazmeen, when is your birthday?

3 A October 29th, 2001.

4 Q And because -- so, how old does that make you right now?

S A Fifteen.

6 Q So, becauseyoure under 18, Im gonna ask you some silly

7 questions, okay —-

8 A Okay.

9 Q -— so bear with me.

10 A Okay.

ii Q Jazmeen, do you know the difference between a truth and a lie?

12 A Yes.

5 13 Q So, if I said its raining in this room right now, would that

14 be the truth or a lie?

15 A That would be lie.

16 Q Okay. So, you -- when you swear to tell the truth, are -- you

i7 promise to tell the truth, today; right?

18 A Yes, I swear.

19 Q Okay. All right. Now, we have some other rules that I want

20 you to -- to do for me, okay?

21 A Okay.

22 Q If I get something wrong or if one of the other attorneys get

23 something wrong, I need you to correct us, okay?

24 A Okay.

5 25 Q So, if I say, Vanessa, how are you today?
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i

A My names not Vanessa.

2 Q Whats your name?

3 A Jazmeen.

4 Q All right, so you know how to correct me if I get something

S wrong; right?

6 A Yes.

7 Q Okay. And then, another rule that we have is you cant guess

8 at answei~s. So, if I ask you a question that you dont the

9 answer to, its okay to say I dont know.

10 A Okay.

ii Q So, if I say, Jazmeen, how many kids do I have?

12 A I dont know:

5 13 0 Right, okay. Good job. And you can promise to do that for me

14 today?

15 A Yeah.

16 Q Awesome. All right. So, Va —— or —— see, I almost did it.

17 Jazmeen, who is your mom? Whats her name?

18 A My moms name is Cathleen Ortez.

19 Q And whos your dad?

20 A Ernesto Uribe.

21 Q Do you see him in the courtroom today?

22 A Yeah, hes over there.

23 Q All right.

24 MS. VAN LANGEVELDE: Your Honor, let the --

25 BY MS. VAN LANGEVELDE:
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5 1 Q Can you just describe what hes wearing just really quick?

2 A Do you want me over there?

3 Q Ifyou--

4 A Okay. A shirt, a blue shirt with suspendersand a necklace.

5 0 Okay, thank you.

6 MS. VAN LANGEVELDE: Your Honor, let the record

7 reflect the witness has identified the defendant.

8 THE COURT: The record will so reflect.

9 MS. VAN LANGEVELDE: Thank you.

10 BY MS. VAN LANGEVELDE:

ii Q Now, Jazmeen, you have a lot of siblings; is that true?

12 A Yes.

5 13 Q Can you tell me who your sisters are?

14 A Well, I haveVanessa, Ana, Andrea, Myleesa, Mia, and I believe

15 thats it. Thats all my sisters.

16 Q Okay.

17 MR. PAWLUK: Judge, may we approach, please?

18 THE COURT: Yeah.

19 (At 1:16 p.m., bench conference)

20 (At 1:16 p.m., bench conference concluded)

21 BY MS. VAN LANGEVELDE:

22 Q Im sorry, Jazmeen.

23 A Thats okay.

24 Q So, you named -- how many sisters is that total?25 A I dont -— Im not sure.
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~ Q Okay. How many sisters do you have the same momwith?

2 A Three.

3 Q And who are they?

4 A Vanessa, Ana and Vanessa.

5 Q You said Vanessa twice.

6 A Idid?

7 Q Yes.

8 A Oh, Vanessa, Myleesa and Ana.

9 Q All right. And do you have anybrothers?

10 A I have one.

ii Q And whats his name?

12 A Ernesto.

13 0 So, is his dad the same dad that you have?

14 A Yes.

iS Q Does he have a different mom?

16 A Yes.

17 Q Whos his mom?

18 A Elizabeth.

19 Q Okay. So, total, do you know how many siblings you have?

20 A No.

21 Q Okay. Which parent do you live with right now?

22 A My mom.

23 0 And so, when -- what year was it when you last saw your dad; do

24 you remember?25 A No, not specifically.
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dont remember the year?

3 0 Okay. Its been a long time?

4 A Yes.

S Q Do you remembera time when you didnt have to visit your dad

6 anymore?

7 A Yeah.

8 Q And -- and there was something that you came forward about; do

9 you remember that?

10 A Yes.

ii Q Lets talk about that, okay?

12 A Okay.

5 13 Q When -- when did that something happen that you came forward

14 about?

15 A It was the summer of 2013.

16 Q Are you sure about that?

17 A Yes.

18 Q Thats when you came forward about it?

19 A Oh, no, no, no, no. No, thats not when I came forward.

20 Thats when it happened.

21 Q Okay. How do you know that?

22 A How do I know what?

23 Q How do you know the date?

24 A How do I know the date?

S 25 0 The year.
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1 A Because I can just remember.

2 Q Okay. Well, if there was a police report dated from 2012, when

3 you talked to a police officer, would that police report be

4 right?

SA Um--

6 MR. PAWLUK: Well, objection, Your Honor. She cant

7 testify as to the accuracy of a police report.

8 THE COURT: Ms. Van Langevelde.

9 MS. VAN LANGEVELDE: Well, I can use it to refresh

10 her memory. I —- let me -—

ii THE COURT: Has she seen the report before?

12 MS. VAN LANGEVELDE: She hasnt -- anything could be

13 used to refresh memory, Judge.

14 THE COURT: Nope.

iS MS. VAN LANGEVELDE: An orange could be used to

16 refresh memory.

17 THE COURT: Do you have an orange?

18 MS. VAN LANGEVELDE: I wish I did.

19 BY MS. VAN LANGEVELDE:

20 Q Well, let me ask you this, Jazmeen. Did you come forward about

21 what happenedto you after your sister, Vanessa, did?

22 A Yes.

23 Q All right. So, it was before Vanessatold; is that correct,

24 about her -- what happenedto her?

5 2S A What? Sorry.
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5 1 Q What -- before you disclosed was actually after Vanessa

2 disclosed; is that correct?

3 A Yes.

4 Q And it was quite a bit after Vanessa disclosed.

5 A Yeah.

6 Q All right. So, did something happen between you and your dad?

7 A Yes.

8 Q Tell me where this happened.

9 A At my Grandma Vickis house.

10 Q Im sorry, I didnt hear what you said.

ii A At my Grandma Vickis house.

12 Q And do you know where your Grandma Vicki -- what -- what --

5 13 where does she live?

14 A Im not sure where she lives now but, at the time, she lived —-

iS I forget what its called.

16 Q What —- well, is it a house, is it an apartment?

17 A Its a -- its a trailer park.

18 Q Okay. Its a trailer park. And what —- what does she live in?

19 A A trailer.

20 Q Or, what did she live in?

21 A A trailer.

22 Q And why were you at your Grandma Vickis house?

23 A Because it was the summertime, and we did week on, week off

24 with my dad and my mom.25 Q So, who were you visiting when you were with your dad?
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i

A My dad and my sisters and everyone who lived there.

2 Q Okay. And what were you guys doing while you were at your

3 Grandma Vickis house?

4 A Just hanging out.

5 Q Did some -- what -- what happenedas the evening progressed?

6 A Well, it wasnt until later. It didnt happen like soon as I

7 went over there. It was towards the end, when we were about to

8 go home.

9 Q Okay. Was it daytime, nighttime, or something else?

10 A Nighttime.

ii 0 Okay, it was nighttime. And where did this happen in -- in

12 your Grandma Vickis trailer?

5 13 A In my dads room.

14 Q Who was all in your dads room when it happened?

15 A Myself, my dad, Liz, and my siblings.

16 Q Okay. You listed a lot, so what siblings were in the room?

17 A Okay, there was Gadida (phonetic), Mia, Myleesa, Mariana

18 (phonetic) and Little E. Marianas actually my stepsister.

19 So, Er —— Ernesto, Little Ernesto, and then my stepsister,

20 Mariana.

21 Q Okay. So, what were you all doing in the room?

22 A We were watching a moving, getting ready for bed.

23 Q Where was everybody sleeping in this room?

24 A In the bed was my stepmom, my dad, and then me. And then on2S the floor, were Mia, Little E, Myleesa and Mariana and Gadida.
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5 1 Q Okay. So, all the -- you were the only kid in the bed; is that

2 true?

3 A Yeah, yeah.

4 Q And the position -- you kinda like laid out --

5 A Yeah.

6 Q -- where everybody was. But were you close to a wall or

7 something else or no?

8 A Yes, I was -- I was by the wall.

9 0 Okay. Where was your dad?

10 A In the middle. And Liz was at the edge of the bed.

11 Q Now, you said this happened at night. Was anybody awake?

12 A No.

5 13 Q So, tell me --

14 A Well, not in our room.

15 0 Okay, not in your room.

i6 A Yes.

17 Q What -- what -- what is it that happened that night?

18 A My dad touched me.

19 Q All right, lets talk about what that means.

20 A Okay.

21 Q When your dad says my -- touched me, what does that mean to

22 you?

23 A He put his hand down my pants while we were sleeping.

24 Q Did he touch skin, underwear, or something else?25 A Skin.
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1 Q And what did he touch you with?

2 A His hand.

3 Q And when you say under your pants, what do you mean by that?

4 A He was in my pants and then my underwear, and he just had his

5 hand on the top of my crotch.

6 Q So, what -- what does -- when you say crotch, what does that

7 part of your body do?

8 A What do you -- oh, pee. I dont know. Okay.

9 Q Okay.

10 A Yeah, I pee.

ii Q Thats where you pee?

12 A Yeah.

5 13 Q Okay. When the defendant had his hand under your underwear and

14 touching where you pee --

15 A Um-hum.

16 Q -- what did you do?

17 A I kept tossing and turning.

18 Q Tell me what you mean by that.

19 A So, when he put his hand on my crotch, I would turn and face

20 the wall. And he -- my back would be towards him, and then he

21 would put his hand in the back of my pants, touching my butt

22 cheek. And when I turned to lay back on my -- or turned

23 towards him, then he would take my hand and try and have me

24 touch his penis.

5 25 Q Did you ever touch his penis?

56th Circuit Court
Charlotte, Michigan

167

Jury Trial 3/28/17  852a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



1 A No.

2 Q Why not?

3 A Because I didnt —- I —- I knew it wasnt right, and I kept

4 stretching and acting like I was stretching.

5 Q Did you ever say dont, Dad, dont?

6 A No.

7 Q Why not?

8 A I dont know.

9 Q How -- what happenedafter he grabbed your hand and tried to

10 make you touch his penis and then you pretended to stretch?

ii What happened next?

12 A It was a constant -- I dont know how long it went on for, but

13 it was just the same routine. I would turn towards the wall,

14 he would touch my butt cheek. I would turn towards him, he

15 would try and grab my hand. I would lay on my back, and he

16 would put his hands in my underwear again.

17 Q How many times do you think he put his hands in your underwear?

18 A Im not sure.

19 Q More than once?

20 A Yes.

21 Q More than twice?

22 A Yes.

23 Q More than three times?

24 A Im not sure.

5 25 Q How many times do you think he put his hands down your pants,
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1 under your -- touching your butt cheek?

2 A That, I dont know.

3 Q Okay. More than once?

4 A Yeah, more than once, but Im not sure exactly how many times.

S Q Okay. More than once, though?

6 A Yes.

7 Q How many times if -- do you think he tried to make you touch

8 his penis?

9 A More than once.

10 Q More than once?

ii A Yes.

12 Q Were your dads eyes open?

5 13 A No, not that I could see.

14 Q How did it -- how did it stop?

15 A I dont know. I just remember falling asleep.

16 Q And you were -- you were in bed?

17 A Yes.

18 Q Do you know if Liz ever woke up?

19 A No, I dont know.

20 Q At some point, it was morning time.

21 A Yes.

22 Q Afterwards, yes?

23 A Yes.

S 24 Q What did you do in the morning?25 A I got up, and I went out in the living room and waited for my
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1 sister, Gadida, to wake up.

2 Q What did you do after Gadida woke up?

3 A I told her what happened.

4 Q How old is Gadida?

S A Right now?

6 0 Yes.

7 A Shes 15.

8 Q So, shes the same age as you?

9 A Yes.

10 Q Same mom? Different mom?

ii A Different mom.

12 Q Same dad? Different dad?

5 13 A Same dad.

14 Q So, shes your half sister from your dad.

iS A Yes.

16 Q So, you waited till Gadida woke up, and then you told her, is

17 that ——

18 A Yes.

19 Q What -- what did -- how did this happen?

20 A Like what do you mean, how did it -- how did I tell her?

21 Q Where were you in the house, first?

22 A Okay. First, she came out in the living room, and then I told

23 her that I had to tell -- it was like a while, and then I said,

24 hey, Giddi, I have to tell you something, and we went in the

25 bathroom and I told her.
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5 1 Q Im sorry, where did you go?

2 A In the bathroom.

3 Q And you told her what happened?

4 A Yes.

S Q What, if anything, did you say to Gadida about this event?

6 A I told her what happened.

7 Q Okay. Did you say anything to your dad about what had happened

8 that night?

9 A Not about what happened that night. But when I did wake up in

10 the morning, to get out form underneath the blankets, I seen

ii his penis. And I told him in the morning, and he got really

12 embarrassed about it.

5 13 Q So, his penis was out where you could see it?

14 A Yes.

iS Q So, Vanessa, after you told Gadida —-

16 A My names not Vanessa.

17 Q Oh, youre right. Im sorry. Good job.

18 A Thank you.

19 Q So, Jazmeen, after you told Gadida, did you tell anyone else?

20 A No, not that day.

21 Q Okay. Did you ever tell anyone else?

22 A Yes.

23 Q Who was the next person that you told?

24 A My Aunt Monica.25 Q How long, if you know -- if you dont know, thats okay --
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1 A Okay.

2 Q -— did you wait? Was it months? Was it years? Was it days?

3 A Im not -— Im not sure.

4 0 Okay. Was it the very next day?

5 A No, it was not the very next day. I know it was a while after.

6 I just dont know how long after.

7 0 Okay. And who is the person that you told after your Aunt

8 Monica?

9 A Vanessa.

10 Q And after Vanessa?

11 A Vanessa told my mom, and so we kinda both told her.

12 Q When -- between the time that you told your Aunt Monica and

5 13 your mom and Vanessa --

14 A Urn-hum.

iS Q -- was that closer in time together?

16 A I -- I dont know.

17 Q Okay. Thats okay. If you dont know, its okay to say I

18 dont know. At some point, were you not seeing your dad again?

19 A Yeah.

20 Q And you dont know when that is?

21 A No.

22 Q You dont know when that was?

23 A Not exactly. I know it was after Vanessa told what happenedto

24 her.

S 25 Q And when -- when you finally told what happenedabout you, do
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i

you know if that was before or after you could start —-

2 A My dad had his rights terminated when I told.

3 Q So, its after your right -- dads rights were terminated?

4 A Yes.

5 Q Why did you wait until then?

6 A I dont -- Im not sure. I was reading a book, and it kind of

7 clicked in my mind. So, I mean, I dont -- yeah, I dont

8 really know.

9 0 Okay. I want to talk a little bit about your relationship with

10 your sister, Vanessa, okay?

ii A Okay.

12 Q When Vanessa came forward about being sexually abused by your

5 13 dad, was that hard for you?

14 A Yes.

iS Q Why is that?

16 A Because I have a very strong relationship with my dad, and

17 were like —— were like best friends, and it was just really

18 hard for me to believe.

19 Q Still? Are you still best friends?

20 A Yes.

21 Q You were -- and you love your dad?

22 A (No verbal response).

23 Q Is it hard for you to testify about this?

24 A Yes.

5 25 Q Why are you testifying about this?
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1 A Because I just want to tell the truth.

2 Q Thank you.

3 MS. VAN LANGEVELDE: I dont have any other

4 questions.

5 THE COURT: Mr. Pawluk, do you have any questions?

6 MR. PAWLUK: Yes, I do, Judge. Thank you.

7 THE WITNESS: Can we take a break?

8 THE COURT: Yes, we can.

9 THE WITNESS: Thank you.

10 THE COURT: Just got to wait for it to shut.

ii MS. MORTON: Oh, did she -- oh, I didnt think they

12 got out.

5 13 THE COURT: Yeah, theyre out.

14 How long would you like to take?

15 MS. VAN LANGEVELDE: Just -- can we take just five

16 minutes?

17 THE COURT: Okay. Ladies and gentlemen, lets just

18 take five minutes. Do you want to get up and walk around and

19 come back, or do you want to just sit there? Its your choice.

20 I know, sometimes getting up and down, up and down.

21 JURORS: I can stay.

22 THE COURT: Everybody --

23 JUROR MORRIS: Can we stand up right here for a

24 moment? Is that all right?

25 THE COURT: Yeah, you can stand up.
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5 1 JUROR MORRIS: All right, good.

2 THE COURT: Ill stand up. Well all stand up.

3 (At 1:30 p.m., off the record)

4 (At 1:34 p.m., back on the record)

5 THE COURT: All right, we are back on the record.

6 the record should re -- reflect we took a brief break. And

7 now, the witness, Jazmeen, is coming back in.

8 Mr. Pawluk.

9 MR. PAWLUK: Thank you, Your Honor.

10 CROSS-EXAMINATION

ii BY MR. PAWLUK:

12 Q Jazmeen, good afternoon.

5 13 A Good afternoon.

14 Q Is it okay if I call you Jazmeen?

iS A Yeah.

16 0 Okay. Jazmeen, youve never -- you and I have never spoken

17 together before this case or -— or before this trial today; is

18 that correct?

19 A Yes, thats correct.

20 Q Okay. You had interviews with the prosecutors office?

21 A Whats that?

22 Q Did you -- well, did you have meetings with the prosecutors

23 office about your testimony?

24 A Im not sure what that is, so I dont know.

25 Q Do you know what a meeting is, meeting with somebody?
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5 1 A Yeah, I know what that is.

2 Q But, yeah, did you meet with the prosecutors office?

3 A Yes.

4 Q And when you met with the prosecutors office, did you discuss

S the case with them?

6 A Yes.

7 Q And when you discussed the case with them, was your -- were you

8 in a —— an office or a room of some sort?

9 A Yes.

10 Q Okay. And was your momwith you when you -- when you had that

ii meeting?

12 A I dont remember.

5 13 Q Jazmeen, do you remember where you lived back in 2000 -- what

14 year were you born?

15 A In 2001.

16 Q In 2001. Do you remember where you lived back in 2005?

17 A No.

18 Q How about 2006?

19 A I dont --

20 Q Anything re -- anything --

21 A I dont really want to say anything wrong, so --

22 Q Thats okay.

23 A I dont know.

24 Q Okay, I dont want you to guess.25 A Okay.
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S i Q But if you dont know --

2 A No, I dont —- I dont remember.

3 Q Okay. If you dont remember, you dont remember. Whats the

4 -— after you had said this happened, where were you living?

5 A I was living in Kensington Meadows.

6 Q Okay. And which property was that; do you remember?

7 A Lot98.

80 Lot98.

9 A Yes.

iO Q And when you were living there, at lot 98, who else was living

ii with you?

12 A Vanessa, my mom, Myleesa, and my stepdad, Terry.

13 Q Your stepdad, Terry?

i4 A Yes.

iS Q And was Terry married?

16 A No, they werent married at the time, but my momand him are

17 married now.

18 Q Oh, I gotcha.

19 A Yeah.

20 Q Okay. Do you know a Tina Gonzalez?

21 A Yes.

22 Q And how do you know her?

23 A Shes my moms best friend.

24 Q Okay. And did she ever live with you at -- Im gonna say

5 25 Kensington Meadows 98?
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S i A Okay. Yes, she did.

2 Q And was she married?

3 A I —- I dont know at -— I dont know. At the time? Yeah, I

4 dont know.

S Q And did she have -- did she have a -- you dont know if she was

6 married or not, but did she have a boyfriend that also —- or, a

7 gentleman that lived with --

8 A Yes.

9 Q There, too? Do you remember his name?

10 A Shane.

ii Q Im sorry, say it again.

12 A Shane.

5 13 Q Shane? Thanks. Jazmeen, do you know this person by the name

14 of Elizabeth Hall?

15 A Yes.

16 Q How do you know her?

17 A Shes my stepmom.

18 Q Shes your stepmom. And when is the last time that you spoke

19 to her; do you remember?

20 A Yesterday, when we --

21 Q You spoke --

22 A -- were here, yeah.

23 Q Okay.

24 A I just said hi to her.

5 25 0 Okay. Did -- would you have a -- ongoing contact with her?
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i

A Yes.

2 Q Okay. And how would you -- how would you -- did you

3 communicate with her over the phone, text messages --

4 A It was on social media.

5 Q Social media.

6 A Yes.

7 Q What ~- what social media group are you talking about?

8 A Facebook and Snapchat.

9 Q Okay. Now, Jazmeen, do you remember having an interview with

10 an officer by the name Luke Beemers (phonetic)?

ii A I dont remember his name, but I do remember talking to an

12 officer.

5 13 0 Okay. And do you remember that interview being recorded?

14 A Yeah.

iS Q And do you remember that interview being videotaped?

16 A No.

17 Q You just remember it being recorded.

18 A Yes.

19 Q Okay. There was a transcript prepared of that interview you

20 had. Did you get a chance to read that transcript of your

21 interview?

22 A I didnt read it through. I kinda just skimmed through it.

23 didnt really read all of it.

24 Q Okay, but youre aware of that transcript of your interview.25 A Yes.
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i

Q Okay. Now, if I understand you correctly, you testified that

2 you, Ernesto, and your stepmom, Elizabeth, were in the bed;

3 correct?

4 A Yes.

S Q And you testified that Ernesto was in the middle.

6 A Yes.

7 0 Okay. And you testified that you couldnt tell and you didnt

8 notice whether his eyes were open; correct?

9 A Correct.

10 Q All right. So, you dont know if he was sleeping or awake;

ii true?

12 A Correct.

5 13 Q Is that correct?

14 A Yeah, true.

15 Q Now, that -- that night, you said that you were watching a

16 movie --

17 A Yes.

18 0 —— with your sisters?

19 A Yeah, we were winding down to go to bed.

20 Q Okay. And what -- what room were you watching the movie in?

21 A My dads room.

22 Q Okay. So, he had a TV in there?

23 A Yeah.

24 Q Okay, I gotcha. So, you and your sisters are there watching a25 movie. The next thing you know, some of your sisters are on

56th Circuit Court
Charlotte, Michigan

180

Jury Trial 3/28/17  865a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



5 1 the floor, they fall asleep, and youre on the bed.

2 A Actually, I fell asleep first in my dads bed. And then, I

3 dont know who fell asleep after me. I just know that I was

4 the first one to fall asleep.

5 Q Okay. And at some point in time, you -- you wake up and -- and

6 then you notice that Ernesto and Stepmom Elizabeth is in the

7 bed, same bed with you?

8 A I already knew they were.

9 Q Already knew they were, okay.

10 A Yeah.

ii Q Okay. Now, in your interview with the -- Im gonna say police

12 officer --

5 13 A Okay.

14 Q -- becauseyou dont rememberhis name. In your interview with

15 the police officer, is it true that you told him that you were

16 wearing jeans?

17 A No. Thats not true.

18 Q I guess I lost my -- here it is. Do you remember telling the

i9 police officer during the interview, I was wearing jeans and a

20 t-shirt and a short—sleevedshirt, and thats it?

21 MS. VAN LANGEVELDE: Can we get a page number?

22 THE WITNESS: Sorry -- oh.

23 MR. PAWLUK: Ten.

S 24 BY MR. PAWLUK:25 Q If I -- Jazmeen, if I showed you that information in the
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1 report, will that help you re -- remember?

2 A Im not -- Im not —- I dont know.

3 Q Well, I -— I guess my question, then, is: Is that true or not,

4 that you were wearing jeans, a t—shirt, and a short-sleeved

5 shirt when this supposedly happened?

6 A Im not sure if I said that. But from what I remember, I was

7 wearing leggings becauseI dont really wear jeans a lot. I

8 wear leggings all the time.

9 0 Okay.

10 A To go to bed in.

ii Q So, would you say that that -- that explanation that you gave

12 to the police officer is not correct?

13 A I dont know. I guess not. I guess its not correct if it

14 says jeans.

iS Q Im going to show you -- Im gonna show you, Jazmeen -- Im

16 gonna show you that information, Jazmeen, to just make sure

17 youre clear as to what you said or didnt say, okay?

18 A Okay.

19 MS. VAN LANGEVELDE: Your Honor, I guess Im gonna

20 object to improper impeachment, or if she wants —- if he wants

21 to refresh her memory, he needs to ask her if it would refresh

22 her memory.

23 BY MR. PAWLUK:

24 Q Would that help your memory, Jazmeen, if I showed you what you25 said to the police officer during the interview?
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1 A Im not -- I -- Im not too sure, cause I -- I dont know.

2 Q And, Jazmeen, at the time this incident happened -- well, let

3 me -— let me -- let me strike that. When you were sleeping in

4 the bed with Ernesto and Elizabeth, were you guys underneath

5 the covers?

6 A Im not sure. I dont remember if it was right when I fell

7 asleep, but I did wake up underneath the covers.

8 Q When this touching you said that went on, were you on top or

9 under the covers, if you remember?

10 A Under.

ii Q You were under the covers?

12 A Yes.

5 13 Q Do you remember telling -- during the interview that you had

14 with the police officer, do you remember telling him that my

15 clients hand was close to your stomach, Like his palm was on

16 my stomach?

17 A Yes.

18 Q And half of his fingers were -- like half of his fingers in my

19 pants.

20 A Yes.

21 MS. VAN LANGEVELDE: Yes. Can I get --

22 BY MR. PAWLUK:

23 Q And thats ——

24 MS. VAN LANGEVELDE: -- page numbers if hes gonna

25 read --
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1 MR. PAWLUK: Eleven.

2 MS. VAN LANGEVELDE: -- transcripts.

3 MR. PAWLUK: Page 11.

4 BY MR. PAWLUK:

5 Q Do you remember telling the police officer, Thats the extent

6 of it?

7 A What -- can you --

8 Q That his hand was by your stomach?

9 A Yeah.

10 Q And then you --

ii A Thats the only place it was, ever was.

12 MS. VAN LANGEVELDE: Your Honor, objection.

5 13 THE COURT: Well, wait a minute. She answered the

14 question, so -- I mean, Im certainly gonna let you object, but

15 she answered the question. Go ahead, Ms. Van Langevelde.

16 MS. VAN LANGEVELDE: Well, its a mischaracterization

17 of the —— the report and of the statement.

i8 THE COURT: I dont have it, so. What do you think

19 it says, Ms. Van Langevelde?

20 MS. VAN LANGEVELDE: Well, it goes on from there.

21 And that wasnt the extent of —— thats not what it said. It

22 says —— it doesnt say to the extent of it. His fingers go

23 all the way down and in? And she says, Urn-hum.

24 MR. PAWLUK: Well, thats not -- thats not what Im

5 25 reading. Thats not what Im referring to. Now, you guys are
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1 adding --

5 2 THE COURT: You can -- if there are --

3 MR. PAWLUK: -- statements on the --

4 THE COURT: -- additional statements, certainly on

5 redirect, Ms. Van Langevelde --

6 MS. VAN LANGEVELDE: All right. Thank you.

7 THE COURT: -- you can go into it, but Mister -- and

8 I thought you said Mr. Pawluk wasnt giving a fair reading.

9 Did —- what —— what -- is what he read, was that actually

10 stated? Is that accurate?

ii MS. VAN LANGEVELDE: It wasnt the complete

12 statement.

13 THE COURT: Well, I know you wanted more of it, which

S 14 is what youll do on redirect. Are you saying what Miss Pawluk

iS -- what Mr. Pawluk read --

16 MS. VAN LANGEVELDE: No.

17 THE COURT: -- was not accurate?

18 MS. VAN LANGEVELDE: It wasnt the entire statement,

19 but what he read is what it says.

20 THE COURT: Thank you.

21 Go ahead, Mr. Pawluk.

22 BY MR. PAWLUK:

23 Q Jazmeen, as far as you remember, my clients hand was on your

24 stomach; is that correct?

5 25 A Just on my stomach, thats it?
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1 Q Well, I guess maybe part of his fingers mightve been in the

2 top part of your panties?

3 A Yes.

4 Q But the majority of his hand was on your stomach.

S A Do you want me to show you what it was?

6 Q Yes, stand up and show us.

7 MS. VAN LANGEVELDE: Well --

8 MR. PAWLUK: Yeah.

9 THE WITNESS: Well, Im not gonna like show you what

10 it was ——

ii MR. PAWLUK: Well, yeah, yeah, yeah.

12 THE WITNESS: -- but I will just show you on my hand,

5 13 on the part.

14 MS. VAN LANGEVELDE: Do you --

15 MR. PAWLUK: You can -- if you want to demonstrate to

16 the jury, you can. If you want to stand up and show by your

17 stomach -—

18 THE COURT: She said she doesnt want to do that, Mr.

19 Pawluk. She did ask you can I -- do you want me to show you

20 with her hands —-

2i MR. PAWLUK: Okay.

22 THE COURT: -- is what she asked you.

23 MR. PAWLUK: Go ahead.

24 THE COURT: If you want her to, she can. If you

5 25 dont want her to, she doesnt have to. Other than that,

56th Circuit Court
Charlotte, Michigan

186

Jury Trial 3/28/17  871a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



5 1 thats as far as were going.

2 MR. PAWLUK: Yes, I do. Jazmeen --

3 THE COURT: So, go ahead. No, you said you --

4 MR. PAWLUK: -- show us --

5 THE COURT: -- wanted to show em with your hands.

6 Go ahead and do that.

7 MR. PAWLUK: Go ahead.

8 THE WITNESS: Okay. So, the palm of his hand was at

9 the —- like at the bottom -- on top of my bellybutton and at

10 the bottom, obviously, and then his —— the tip of his fingers,

ii like where his knuckles are right here, were in my underwear,

12 on top of my crotch.

5 13 BY MR.

14 Q Thats as far as his fingers went in.

15 A Thats as far as his fingers went in.

16 Q So, his palm -- the middle of his palm was on your bellybutton?

17 A Yes.

18 Q Tips of his fingers protruding in your panty line.

19 A Yes.

20 0 Thats it.

21 A Not just the panty line, like in my underwear.

22 Q Little —- little bit further, okay.

23 A Yeah.

24 Q Now, you testified that you felt somebody touching your butt?

25 Is that --
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5 1 A Somebody? It was my dad.

2 0 Okay. Well, you -- you thought -- youre -- youre saying it

3 was Ernesto touching your butt.

4 A Um-hum. I mean, yes.

5 Q Was his hand inside your panties while he was touching your

6 butt?

7 A Yes.

8 Q How far?

9 A Just my butt cheek. His hand was just on my butt cheek.

10 Q Okay. And -- and as far as you know, he was sleeping?

ii A Yes, thats what I thought at first.

12 Q Now, I believe you testified that he tried to have you touch

5 13 his penis?

14 A Yes.

iS Q Now, youre underneath the covers when all this is happening;

16 correct?

17 A Correct.

18 Q And were your arms underneath the covers?

19 A Yes.

20 Q Was his arms underneath the covers?

21 A I imagine so, because he -- my arms were, so his had to be.

22 Q Okay. So, when he was -- was he trying to grab your arm

23 somehow?

24 A My arm was already underneath the covers. So, when he grabbed25 my wrist, when I would lay on my back -- or, facing towards
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5 1 him, he would grab my wrist and pull my hand towards his penis,

2 and I would go like this and stretch and move it back to me.

3 Q Did the hand -- did your hand actually touch his penis?

4 A No.

S Q You would actually pull his -- your hand away?

6 A Yes.

7 Q Okay. So, you dont know if he maybe grabbed your hand to have

8 you cuddle with him.

9 A It wasnt ——

10 Q Well -—

ii A It was this hand, and it -- it wasnt like a cuddle. It was

12 not like that.

5 13 0 Okay, so hes pulling you over. Hes pulling your hand over

14 and you withdrew. So, you really dont know what he was trying

15 to do with your hand, then; correct?

16 A Correct.

17 Q Youre just guessing thats what hes trying to do.

18 A I guess. But can I add something, actually?

19 Q And when his hand was on his -- when his hand was on your

20 bellybutton and a part of the fingers protrude in your

21 underwear, he left it there the whole time; is that right?

22 A Yes, as the time I was on my stomach.

23 0 Okay. Now, Jazmeen, you testified earlier that you had ongoing

24 conversations with Elizabeth Hall -—

5 25 A Yes--
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i

Q —— is that right?

2 A -- it was not in person, but it was on social media.

3 Q Okay. But earlier than that, you know, back summer of 2012,

4 the fall of 2012, would you have communications with Elizabeth

5 Hall?

6 A Im —- Im not really sure. To like off the top of my head,

7 Im not sure.

8 Q Did you ever tell Elizabeth Hall that Tina Gonzalezs husband

9 or boyfriend, whatever, would crawl in bed with you and touch

10 you and your sisters butt?

ii A I never told Liz, but I did tell my mom. And he did not touch

12 my little sisters butt, he only touched mine. And it wasnt

5 13 like a touch like literally grabbing my butt. He would pinch

14 my butt to wake me up, and he asked me to go get donuts. And

15 to me, I felt uncomfortable, so thats why I told my mom.

16 Q Okay. And would he ever go in the bed with you?

17 A No.

18 Q Okay. In 2012, had you ever told Elizabeth Hall that he would

19 get in bed with you and squeeze your butt or rub your butt and

20 rub your sisters butt?

21 A No, I never told Elizabeth that.

22 Q And you said you told your momabout that incident?

23 A Yes.

24 Q You told your mom about the incident of -- of him poking your

S 25 butt?
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i

A Not poking, pinching.

2 Q Pinching, okay. And you told your momabout it?

3 A Yes.

4 Q All right. Did you ever tell —- did you ever tell the officer

5 that interviewed you about him pinching your butt?

6 A I dont believe so. I dont really remember.

7 Q Did you ever tell any other police officer that this guy was

8 pinching your butt?

9 A Ive never talked to any other police officer except the one

10 that I told about my dad.

ii 0 So, the only one you disclosed that to was your mom.

12 A Yes. And then my mom told my dad, and he was furious.

5 13 Q Did this man end up moving out of the Huntington Meadows -- or,

14 excuse me.

15 A Kensington Meadows?

16 Q Kensington Meadows, lot 98?

17 A Yes, they both moved out.

18 Q Did they move out after that information was disclosed to him?

19 A I dont remember. Or, I dont -— yeah, I dont remember the

20 reason why they moved out.

21 MR. PAWLUK: Thats all I have, Judge. Thank you.

22 THE COURT: Any redirect, Ms. Van Langevelde?

23 MS. VAN LANGEVELDE: I do. Thank you.

24 REDIRECT EXAMINATION

5 25 BY MS. VAN LANGEVELDE:
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S i Q Jazmeen, I wasnt the first person that youve told about this;

2 is that true?

3 A Thats true.

4 Q You actually --

5 A Or, wait, sorry. About my dads case?

6 Q Yes.

7 A Yeah, thats true.

8 Q Okay. You actually told -- like you said, you told your Aunt

9 Monica, you told your mom, your sister --

10 A Yes.

11 0 -- told the police officer.

12 A Yes.

5 13 Q Okay. Anybody ever tell you what to say?

14 A No.

iS Q Did your mom ever tell you what to say or how to testify?

16 A No.

17 Q Did your sister, Vanessa, ever tell you what to say or how to

18 testify?

19 A No.

20 Q You testified on cross that -- you said you thought he was

21 asleep at first, but later that -- you said you thought he was

22 asleep at first. Did you later change your mind about whether

23 your dad was asleep?

24 A Yes.

25 Q Okay.
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i

A Becausewhen I told my mom that he was asleep, she said,

2 Think -- or, am I allowed to say what she said?

3 Q Well, actually, youre right. I think thats hearsay, Judge ——

4 A Yeah.

S Q —— so strike that. But Im just asking, did you later change

6 your mind?

7 A Yes, I did.

8 Q Okay. Do you think your dad was asleep?

9 A Im not sure.

10 0 Okay. You said what makes you -- you said you -- you said he

ii was trying to make you touch his penis.

12 A Thats correct.

5 13 Q Is that right?

14 A Yes.

iS Q Is there a reason why you think your dad was trying to make you

16 touch his penis?

17 A Because it was pretty low when he was grabbing my arm. I was,

18 literally —— my -— our heads were together, and my dads not

19 much taller than me. And when he grabbed my wrist, it was

20 literally directly there. Like I know where —— I know where

21 its at. And, I mean, its just common sense.

22 Q Okay. Did anybody tell you that theory --

23 A No.

24 Q —— or is this your own theory?25 A This is my own.
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Q Okay. Now, your dads hand wasnt just on your stomach.

2 A No, it was not just on my stomach.

3 Q It was on what part of your body?

4 A My crotch.

S Q And has -- are you confused, at all, about who touched your

6 crotch?

7 A No.

8 Q Have you been affectionate with your dad before, like given him

9 hugs and kisses and stuff like that?

10 A As a fatherly/daughter thing.

ii Q Yeah.

12 A Yeah.

5 13 Q This incident, was that like youd ever been affectionate with

14 your dad before?

15 A Never.

16 Q Had he ever touched you like this before?

17 A No.

18 Q How did this make you feel?

19 A I dont -- I dont know. I didnt really think about it much.

20 Q Hows it make you feel now?

21 A It makes me upset.

22 Q Why?

23 A Because me and my dad are really close.

24 Q You mentioned that you had been reading a book?

5 25 A Yes.
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Q And what was that book about?

2 A It was Jaycee Dugard A Stolen Life. It was when she got

3 kidnapped and was raped by her kidnapper. And it reminded me

4 of what happened. Even though I wasnt kidnapped and my story

S isnt exactly like hers, it still clicked in —— it -- I

6 remembered of what happened.

7 Q It reminded you of what happened?

8 A Yes, it reminded. Thank you. Yes.

9 Q Was -- oh, when you would turn over -- oh, when you -- Im

10 sorry. When this was happening, when you would turn over, what

ii would -- what did your dads hand do?

12 A What do you mean?

5 i3 Q Well, you said you were laying -- how did -- how did -- how

14 were you laying when this first started?

iS A On my back.

16 Q On your back, okay.

17 A Yes.

18 Q When -- and then, where -- which direction did you turn the

19 first ——

20 A After? On my -- okay. I was laying on my back. And then when

21 he did that, I laid on my right side, facing the wall.

22 Q Okay. And when you turned, was his hand still under your

23 underwear or did he pull it back?

24 A When I moved, his hand always came out my pants, or out my

5 25 pants and my underwear.
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Q So, it came -- every time you moved, it came out of your pants?

2 A Yes.

3 Q And then, did it go back in?

4 A Yes.

S Q How many -- did he reach back over, at all?

6 A Which side?

7 Q Well, you tell me. Did his hand ever reach over you?

8 A He never reached over me. It was just always the —- I cant

9 think of the word.

10 Q So, when you turned over toward the wall, what -- did you dads

ii hand come out of your underwear?

12 A Yes.

5 13 Q And then, when you were facing towards the wall, did he put his

14 hand back into your underwear?

15 A Yes, but not the same part. He -- when I was laying on my

16 back, he would go in my underwear on my crotch. And then, when

17 I would turn and face the wall, he would ob -- he would take

18 his hand out, and then I would face the wall, and then he would

19 touch my butt. And it was -- and then, when I turned over

20 again, to lay back on my -- or, facing him, then he would make

2i me -- or, try and make me touch his penis.

22 Q So, his hand was continually going in and out of your

23 underwear.

24 A Yes.

5 2S MS. VAN LANGEVELDE: Thank you. No other questions.
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Thank you.

2 MR. PAWLUK: No questions, Your Honor.

3 THE COURT: Thank you. You may be excused.

4 (At 2:01 p.m., witness stands down)

S THE COURT: Your next witness, Ms. Van Langevelde.

6 MS. VAN LANGEVELDE: Actually, Your Honor, at this

7 time —— just a moment. Im sorry.

8 THE COURT: No problem.

9 MS. VAN LANGEVELDE: Just one minute, Your Honor.

10 All right, thank you.

ii All right, Your Honor, I just —— before we rest, I

12 just need to put a stipulation on the record. Its my

5 13 understanding that the defense is stipulating to the

14 defendants birthday. I need to pull that up for a minute.

iS And that its March 4th of 1981.

16 THE COURT: Is that true, Mr. Pawluk?

17 MR. PAWLUK: It is, Your Honor, I do.

18 THE COURT: Thank you. Anything else, Ms. Van

19 Langevelde?

20 MS. VAN LANGEVELDE: No. Then, at this time, the

21 People rest. Thank you.

22 THE COURT: Mr. Pawluk, would you call your -- your

23 first witness?

24 MR. PAWLUK: Yes, Elizabeth Hall, Your Honor.

5 25 MS. VAN LANGEVELDE: Excuse me.
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. 1 THE COURT: Right up here, please, maam. There is a

2 step right before you get to the witness box.

3 Raise your right hand. Do you swear to tell the

4 truth, the whole truth, and nothing but the truth, so help you

S God?

6 MS. HALL: I do.

7 THE COURT: Please have a seat. Please state your

8 full name for the record.

9 THE WITNESS: Elizabeth Louise Hall.

10 THE COURT: How do you spell your last name?

ii THE WITNESS: H-a-l-l.

12 THE COURT: Thank you.

13 Go ahead, Mr. Pawluk.

14 ELIZABETH LOUISE HALL

iS at 2:03 p.m., sworn as a witness, testified as follows:

16 DIRECT EXAMINATION

17 BY MR. PAWLUK:

18 Q Hi, Miss Hall.

19 A Hi.

20 Q Is it okay if I call you Liz or Elizabeth?

21 A Yeah.

22 Q Okay.

23 A Liz is what I usually go by.

24 Q Liz, okay. Thank you, Liz. Do you -- do you know my client,

5 25 Ernesto
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1 A Yes.

5 2 0 How do you know him?

3 A He is my fiancé.

4 Q Okay. And you have a dating relationship going on with him?

5 A Yes.

6 Q And how long has your dating relationship been?

7 A A little over 10 years now.

8 Q Okay. And can you tell me when it started?

9 A November 25th, 2006 is when he moved in with me, but we knew

10 each other about six months prior to that.

ii Q Okay. So, officially, he moved in November 2006.

12 A Correct.

5 13 Q He had his personal effects at your place —-

14 A Yeah.

15 Q -- things of that sort? Okay. Do you know a Vanessa Gomez?

16 A Yes.

17 Q How do you know her?

18 A One of his baby mothers children.

19 Q Okay. And did you ever meet her?

20 A Yes.

21 Q How often did you meet her?

22 A She wasusually around when we would go pick up his daughters

23 from the residence that they stayedat.

24 Q Okay. Now, do you know a Jazmeen--

5 25 A Yes--
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. 1Q --Uribe?

2 A -- that is Ernestos daughter.

3 Q Thats Ernestos daughter?

4 A Correct.

S Q How about Myleesa?

6 A His younger daughter, also.

7 Q Okay. And so, youre saying it was back in 2006 when, I guess,

8 both you and my client would go and pick up his daughters

9 where?

10 A Wherever Cathleen was staying at the time. There was a house,

ii at one point, that I know I went and picked em up, and then

12 the trailer park.

5 13 Q Okay. And Cathleen is who?

14 A Vanessa and Myleesa and Jazmeens mother.

iS Q Okay. And that (inaudible) -- her previous name was Gomez.

16 Its my understanding her name now is Ortez. But you

17 understand -- you remember her as Cathleen Gomez?

18 A Correct.

19 Q Now, you ever have occasion, when you picked up Jazmeen and

20 Myleesa at Cathleens place, to observe or see Vanessa Gomez?

21 A Yes.

22 Q And this was when, back in 2006?

23 A No, probably closer to mid 2007 is when she was more

24 comfortable with the girls coming around me, being a stranger,

5 25 I guess, apparently.
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S
i 0 Okay. And -- and you -- how would you be able to see and look

2 at Vanessa Gomez?

3 A A lot of times she would come out to the van that we had at the

4 time and say good-bye to the girls and ask if she could join

S along for the weekend.

6 Q Well, you would -- you would be able to see Vanessa as youre

7 picking up Jazmeen and Myleesa?

8 A Yeah, I never went into the residence. She would come out with

9 the girls.

10 Q I gotcha, okay. And how did she act like?

ii A Like a normal kid.

12 Q Okay.

5 13 A She was very excited. She never wanted to stay home. She

14 always wanted to go with us when we took Myleesa and Jazmeen,

15 so.

16 Q Well, how do you know that she wanted to go with you?

17 A I have heard her say that.

18 MS. VAN LANGEVELDE: Objection, hearsay.

19 MR. PAWLUK: Well, no, its not hearsay, Judge,

20 cause Im offering it for impeachmentbecause, if the Court

21 rememberscorrectly, Vanessa Gomez, during her testimony, said

22 that she never wanted to go or never asked to go or begged to

23 go with my client or Elizabeth Hall times that they had

S 24 biweekly visitation.25 THE COURT: Ms. Van Langevelde.
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i

MS. VAN LANGEVELDE: I think its hearsay.

2 THE COURT: Well, I think that theres part of it

3 that is hearsay, but there may be part of it that is not. And

4 I think you need to break it down. I think your question was

5 too open. Certainly, you can ask the witness things she

6 observed of Vanessa. If you want to get the particular

7 statements in, youre gonna have to first lay the foundation of

8 something that the witness specifically said, but right now

9 its too vague. You can ask other questions, though.

10 MR. PAWLUK: Judge, Ill (indiscernible).

ii BY MR. PAWLUK:

12 Q When you went to pick up my clients daughters, Jazmeen and

5 13 Myleesa, were there times, during the summertime, you would

14 pick them up?

15 A Yes.

16 Q Would you be with my client, in the van you spoke about, when

17 you went to pick up his daughters?

18 A Yes.

19 Q And you had opportunity to hear conversationsgoing on during

20 that transaction; correct?

21 A Yes.

22 Q And you earlier testified that, when you would come into

23 Cathleens place to pick up Jazmeenand Myleesa, Vanessawould

24 come out to the car -—25 A Yes.
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S
i Q -- or to the van.

2 A And you were able to hear things that Vanessa was asking?

3 MS. VAN LANGEVELDE: Well, Your Honor, hes leading

4 the witness. This is his witness.

S THE COURT: Sustained.

6 MS. VAN LANGEVELDE: Thank you.

7 BY MR. PAWLUK:

8 Q Could you -- were you able to hear conversations that took

9 place?

10 A Yes.

ii Q Okay. And were you able to hear conversations with statements

12 made by certain individuals?

13 A Yes.

14 Q What individuals would you hear statements made by?

15 A Vanessa to Ernesto or Vanessa to Jazmeen.

16 Q Okay. And did Vanessa ever -- did you hear Vanessa ev -- ever

17 ask her mother whether she could go along with Jazmeen to

18 your --

19 A No, I never heard her ask Cathleen, per se.

20 Q Did you ever -- ever hear her ask Ernesto whether she could

21 come along?

22 A Yes.

23 0 Has she ever asked you if she could come along?

24 A Yes.

2S Q Has Vanessa ever -- did you hear Vanessa ever beg?
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i A Yes.

2 Q Well, let me --

3 A Sorry.

4 Q Have you -- yeah. Have you ever hear -- heard Vanessa beg

S Ernesto to come along?

6 A Yes.

7 Q Did you ever hear Vanessa beg her mother to come along?

8 A No, I never heard if she asked Cathleen or not.

9 Q Did she ever beg you?

10 A She just asked me.

ii Q That happen more than once?

12 A Yes.

13 0 On several occasions when it was Jazmeen and Myleesas weekend

14 of visitation?

15 A Yes.

16 Q Do you remember what years?

17 A For sure, from 2008 up until, I believe, 2012, when the last we

18 were able to see those kids.

19 Q And, Liz, there were times when Jazmeen would have their --

20 would have her weekend visitations with Ernesto but he wasnt

21 home.

22 A Correct.

23 Q So, you would be watching Jazmeen.

24 A Correct.

25 Q While there was times for weekend visitations and Jazmeenwould
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. 1 be at your place, at Ernestos place and you both would be

2 there together, at the same time?

3 A Correct.

4 Q Are you familiar with Tina Gonzalez?

5 A Ive heard of her, yes.

6 Q Are you familiar with Tina Gonzalez, her husband or boyfriend?

7 A I have also heard of him, yes.

8 Q Okay. And do you know when Tina Gonzalez had the husband or

9 boyfriend dur -- during this time?

10 A I want to say the year was probably 2010-ish, 2011, 2011. Im

ii just trying to think of the location where we lived at the

12 time. But I knew that she was married to that man.

5 13 Q Okay. And on a weekend visitation with Jazmeen at your place,

14 did she ever tell you that Tina Gonzalezs husband or boyfriend

15 would crawl into bed with her and her sister and rub their

16 butts?

17 A Correct.

18 Q When did that happen?

19 A In 2011, when we lived on Michigan Avenue, she just came --

20 came to the house one weekend and said that he made her very

21 uncomfortable. And we asked why, and she proceeded, saying

22 that he likes to cuddle and fondle their butts.

23 Q Did you ever report that to CPS?

24 A We did not.

25 Q Well, Im not gonna we, but did you ever --
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1 A No, I did not, no.

2 Q Did you ever call the police about that?

3 A I did not.

4 MR. PAWLUK: Thats all I have, Your Honor. Thank

S you.

6 THE COURT: Ms. Van Langevelde, cross-examination.

7 MS. VAN LANGEVELDE: Thank you, Your HOnor.

8 CROSS-EXAMINATION

9 BY MS. VAN LANGEVELDE:

10 Q Miss Hall, you have how many children with the defendant?

ii A One -- two children with him.

12 Q Two children with him, okay. And you guys live together?

5 13 A Currently, no.

14 Q Currently, no. When did you guys last live together?

15 A 2012, when all this started.

16 0 Has -- you guys havea child support case; is that true?

17 A We currently do, temporarily, until we can live together again.

18 Q Until you can live -- so, your plan is to eventually be

19 together?

20 A We are together.

21 Q Okay. So, you guys are currently in a relationship, you just

22 dont live together.

23 A We are engaged.

24 Q Okay.

5 25 A I said that at the beginning.

56th Circuit Court
Charlotte, Michigan

206

Jury Trial 3/28/17  891a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i Q Im sorry, I misunderstood you.

2 A So, you guys just arent living together now.

3 Q We currently cannot until the trial is over.

4 A Okay. You were awarethat the defendants not supposedto have

S contact with Jazmeenor Myleesa?

6 0 Yes, I am.

7 A Even though you knew that, youve -- you sent a video with the

8 defendant videotaped to --

9 MR. PAWLUK: Your Honor --

10 MS. VAN LANGEVELDE: -- Jazmeen.

ii MR. PAWLUK: -- Im gonna object. Im gonna object

12 as to relevance. I mean ——

5 13 THE COURT: What is -- I dont -- please approach.

14 (At 2:14 p.m., bench conference)

15 (At 2:16 p.m., bench conference concluded)

16 BY MS. VAN LANGEVELDE:

17 Q Did you send the video of the defendant to Jazmeen?

18 A I do not believe I ever sent a video of just Ernesto to Jazmeen

19 that I recall.

20 Q You dont recall?

21 A Not of just Ernesto, I do not recall that.

22 Q Have you sent other communications to Jazmeen?

23 A Me and Jazmeenhave been in communication up to last week.

24 0 Okay. Do you guys haveplans -- you said you were engaged. Do

25 you have plans to get married?
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i

A We did five years ago. So, now were waiting.

2 Q And you love the defendant.

3 A Of course.

4 Q You love him. You want to -- you know, hes the father of your

5 kids children.

6 A Correct.

7 Q He -- you want them -- him to be in their life.

8 A Correct.

9 MS. VAN LANGEVELDE: Oh, and I just did that.

10 THE COURT: May the witness be excused?

ii MS. VAN LANGEVELDE: Just a minute, Your Honor.

12 MR. PAWLUK: I dont know, Judge.

13 THE COURT: Oh, Im so sorry, Miss Van Langevelde.

14 MS. VAN LANGEVELDE: No. No, Im all set. Thank

15 you.

16 THE COURT: Mr. Pawluk?

17 MR. PAWLUK: Yes.

18 THE COURT: Thank you, maam. You may step down.

19 (At 2:17 p.m., witness stands down)

20 THE COURT: Your next witness, Mr. Pawluk.

21 MR. PAWLUK: Dr. Sharon Hobbs.

22 THE COURT: There is a step before you get to the

23 witness box.

24 Raise your right hand. Do you swear to tell the

5 25 truth, the whole truth, and nothing but the truth, so help you
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1 God?

2 DR. HOBBS: I do.

3 THE COURT: Please have a seat. Please state your

4 full name for the record.

5 THE WITNESS: Sharon, middle initial R, Hobbs.

6 THE COURT: Please spell your last name.

7 THE WITNESS: H, like Harry, o—b, like boy,—b-s.

8 THE COURT: Thank you very much.

9 Go ahead, Mr. Pawluk.

10 MR. PAWLUK: Thank you, Your Honor.

ii SHARON R. HOBBS, PH.D.

12 at 2:18 p.m., sworn as a witness, testified as follows:

5 13 DIRECT EXAMINATION

14 BY MR. PAWLUK:

15 Q Mrs. Hobbs, could you describe and state what your profession

16 is?

17 A Im a clinical psychologist.

18 Q So, you have a Ph.D. in clinical psychology?

19 A Yes, I do.

20 Q So, fair to say its proper to call you Dr. Sharon Hobbs;

21 correct?

22 A Yes.

23 Q Thank you. Where did you -- where did you receive your Ph.D.,

24 your doctorate degree?

5 25 A I received it from New York University.
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Q Okay. And are you licensed here, to practice in Michigan --

2 A Yes, I am.

3 Q -- in clinical psychology?

4 A Yes, I am.

5 Q And would you -- or, could you describe your practice, if you

6 would, to the jury, please?

7 A My present practice?

8 Q Yes, your present practice.

9 A I —— as I said, Im in private practice. I do a fair number of

10 evaluations, psychological evaluations. And I do those

ii evaluations. Im very active in custody and parenting time

12 evaluations. I also do evaluations related to sex abuse and

5 13 also work with juveniles who involve themselves in things they

14 shouldnt involve themselves with. I have a therapeutic

iS practice that includes —- right now I have a child whos three,

16 and my oldest patient is about 75, I guess. My specialty is

17 depression and work with adolescents. So, I have a wide range

18 of patient ages, but my specialtys adolescents. So, in terms

19 of therapy, I mainly do adolescents.

20 Q Now, Dr. Hobbs, have you -- have you done psychological eval --

21 evaluations for alleged victims of sexual abuse?

22 A Yes.

23 Q Can you describe for the jury really what the substance of your

24 experience is in that area?

5 25 A In terms of evaluating abusers or --
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S
iQ Sex--

2 A -- victims?

3 Q The victims of sexual abuse.

4 A Sure. When I first came to Michigan, which is about 33 years

S ago, I worked with the Department of Pediatrics atMichigan

6 State University, in the College of Osteopathic Medicine. And

7 I worked with Dr. Ruth Worthington, whos one of the well-known

8 sex abuse and general abuse pediatricians. In that capacity, I

9 would see children at clinics. We did the clinic for Ingham

10 County, which is where I reside and where my practice is. And

ii I would interview children. Actually, Id go in with the

12 pediatrician and -- during the evaluation of children who were

5 13 presumedto have been abused. During that time, I met up with

14 workers for Childrens Protective Services in the tn-county

15 area, but also in Shiawassee County, Roscommon County, and as

16 far as Sault Saint Marie. Those places would send people,

17 children and alleged perpetrators, to be assessed. And then I

18 started my private practice where I worked with doc —— well,

19 when I was at Michigan State, I consulted with Dr. Steve

20 Guertin, who is a pediatrician and youve already met, and we

21 —— I did the psychosocial rounds for the residents with Dr.

22 Guertin where we talked about abuse. And I guess my name got

23 around the tn-county area, because I havent not had patients.

24 And at one time when I was younger here, in Michigan, I did a

5 25 lot of the assessmentsof children where abuse was believed.
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S
i Sometimes, I should also say, in my private practice, I have

2 felt children were abused, although they were not sent to me

3 for that, and Ive had to report that I felt the children had

4 been abused sexually.

5 Q Yeah, yeah. Thank you, Doctor. I want to just -- to touch on

6 a couple things you said. So, youve —— youve done a series

7 of psychological evaluations for referrals of victims of sexual

8 abuse that you received from Child Protective Services?

9 A Thats one of the places, yes.

10 Q Thats one of the places. Also, you would conduct

ii psychological evaluations for referrals from Doctor -— Dr.

12 Guertin?

5 13 A Yes, when I was doing more. I -- Ive pulled back on the

14 number of evaluations I would do just because I was feeling

15 burned out when I got in my sixties. And so, I notified the

16 judges and CPS I would be doing less work, and I also let Dr.

17 Guertin know. But he would send cases where he had some

18 questions about either the veracity or the extent of the

19 trauma.

20 0 And currently, youre still dealing with, at times -- although

21 you said you -- youre slowing that area down, youre still

22 doing psychological evaluations with sexually abused victims,

23 children, on occasion?

S 24 A Yes, children, adolescents, yes.25 Q On occa -- on occasion, but not as in depth as you did
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previously.

2 A Im not doing as many. You get swamped. Once you say youll

3 do it, you get overwhelmed.

4 Q Have you been, or are you still, connected with Michigan State

S University in any capacity? Do you teach there? Did you teach

6 there?

7 A Well, I -— I did teach there, and I worked with medical

8 students, primarily. From time—to—time, I get asked to lecture

9 on a variety of things. Ill be invited. I was on their

10 clinical faculty for a long time, and then just decided I

ii didnt need to be anymore.

12 Q How about your affiliation with Sparrow Hospital? Can you

5 13 reflect on that a little bit?

14 A Well, many years ago, before MSU became involved in psychology,

15 starting a program in more of the medical psychology, I would

16 do -- I would be called by Dr. Guertin or other members if

17 there was a child or an adolescent who was brought in the

18 hospital, was interviewed, examined, and felt they needed to be

19 seen by a psychologist, whether it was for abuse or not. And

20 then Michigan State started a post —— I think it was a post

21 doctoral program over there, and so I did less of that kind of

22 consultation.

23 Q Fair to say that, within your practice and experience, that you

S 24 have knowledge and -- and information concerning the25 characteristics, the symptoms, I guess the history of victims
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S
i of sexual abuse?

2 A Im not quite sure I understand your question or all of your

3 question.

4 Q Well, are you able to -- I guess, do you have any experience as

S to the behaviors, the symptoms, the characteristics of a child

6 or adolescent who has been sexually abused?

7 A Yes, theres cert —- theres certain behaviors that are often

8 reported when children arebeing abused or have beenabused.

9 Q Has that -- and thats been your experience in your practice;

10 is that correct?

ii A Yes. Youll not, necessarily, see all of the symptoms. Youll

12 see some of the symptoms.

5 13 Q Doctor, Im going to show you whats been marked as Defendants

14 Exhibit A. Can you identify that for us, please?

15 A Yes, thats my curriculum vita.

16 Q Doctor, weve already stipulated to the admission of this

17 curriculum vitae. And just like the prosecutions previous

18 experts, Ill just leave it up here for their —- so they can

19 look at it.

20 MS. VAN LANGEVELDE: No objection to its admission.

21 THE COURT: Thank you. Exhibit A is admitted by

22 stipulation.

23 MR. PAWLUK: Thank you, Your Honor.

24 Judge, at this time ——

5 25 BY MR.
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S
i Q Dr. Hobbs, what is your professional experience dealing with

2 peer to peer association between teen—agers?

3 A Well, I guess its been varied. Ive been doing this for 40

4 years and primarily interested in adolescents. Well, we know

S that peers become more and more important to kids as they grow

6 older. Not that theyre not important when theyre young.

7 But, there —— theres competition, theres emulation, wanting

8 to model. If one persons wearing pink sneakers, well, you

9 know, pink sneakers are in. So, you get the -- the competition

10 but also wanting to model. Adolescent, especially girls, will

ii share, often, more intimate details of their life and their

12 concerns. I mean things that they dont like, theyre afraid

5 13 of will tend to share that with their girlfriends, and their

14 vulnerabilities often. Sometimes, because of competition,

iS theyll try to do the oneupsmanship. You know, if you have one

16 pair of pink sneakers, Im gonna have two kind of things.

17 Q Dr. Hobbs, how about your experience dealing with teen-age

18 relationships with parents?

19 A Well, most parents would rather their children skip over the

20 teen-age years. Teen-agers are trying to become their own

21 people, and that often means trying to separate from a parent.

22 Theyre challenging during the teen-age years. They do things

23 that are -- they may later regret, but theyre challenging. I

24 mean, theyre trying to identify and model who they want to be.

5 25 And so, sometimes they push the envelope a little far but --
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Q Well, Dr. Hobbs, in the course of your practice, have you ever

2 had issues with disclosures by teen-agers, how it relates to

3 whether or not a -- a parent is present with them or not with

4 them? Does —— does a teen-ager —— does a teen-ager disclose

S differently depending on whos -- whos in the room?

6 MS. VAN LANGEVELDE: Your Honor, Im gonna object at

7 this time because I dont believe that Dr. Hobbs has been

8 qualified by —— as an expert and —-

9 THE COURT: She hasnt been qualified as anything at

10 this point.

ii MS. VAN LANGEVELDE: Right.

12 MR. PAWLUK: Well, the reason why, Judge, I still

5 13 havent found anything to qualify her in various areas.

14 MS. VAN LANGEVELDE: Well, I -- I think were beyond

15 -- getting beyond her -- her background at this point.

16 MR. PAWLUK: Well, Judge, Im -- Im going to move at

17 this time that Dr. Sharon Hobbs be ruled as an expert in

18 clinical -- clinical psychology with a strong background

19 related to victims of sexual abuse or sexual abuse (sic) and

20 providing psychological evaluations, treatment, counseling,

21 assessments related to victims or individuals associated with

22 sexual abuse.

23 MS. VAN LANGEVELDE: Can -- can Mr. Pawluk repeat

24 what hes asking?

5 25 THE COURT: Why dont I try to repeat it since Im
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. 1 theone--

2 MS. VAN LANGEVELDE: Thank you.

3 THE COURT: -- that is ultimately responsible.

4 The request is that Dr. Hobbs be found to be an

S expert as a clinical psychologist with a background regarding

6 behavior with children who have been sexually abused and

7 performance of evaluation, assessments, and treatment and

8 counseling for children who have been sexually abused.

9 MR. PAWLUK: Yes.

10 THE COURT: Did you get that, Ms. Van Langevelde?

ii MS. VAN LANGEVELDE: I think so. That was very long,

12 but I think I got what you said. Can you re -- can you repeat

5 13 the last part? Im sorry. I heard -— I got to performance of

14 evaluation.

iS THE COURT: Performance of evaluations and

16 assessmentsand treatment and counseling of sexually abused

17 children and teen—agers.

18 MS. VAN LANGEVELDE: Can I have a brief voir dire?

19 THE COURT: Pardon me?

20 MS. VAN LANGEVELDE: Can I have a brief voir dire?

21 THE COURT: Absolutely.

22 MS. VAN LANGEVELDE: Thank you.

23 THE COURT: Go ahead, Miss Van Langevelde.

24 VOIR DIRE EXAMINATION

5 25 BY MS. VAN LANGEVELDE:
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Q Good afternoon, Dr. Hobbs.

2 A Good afternoon.

3 Q Im losing my voice, so Im sorry.

4 A I am, too.

5 Q Yeah, were in the same boat.

6 THE COURT: Would you like a lozenger? I have sugar-

7 free lozenges.

8 THE WITNESS: Thank you.

9 BY MS. VAN LANGEVELDE:

10 Q Dr. Hobbs, is clinical psychology —- isnt part of clinical

ii psychology the performance of evaluations and assessmentand

12 treatment and counseling of children and teen—agers? Is

13 that ——

14 A Well, thats part of our training. A lot of clinical

15 psychologists do not do evaluations.

16 Q Okay. But it kind of encompassesthat?

17 A Sure, youre —— as a clinical psychologist, you are supposedto

18 be trained to do those.

19 0 Okay. So, yeah, when -- when Mr. Pawluk said that, I -- I just

20 wanted to see if -- I -- I wondered if clinical psychology was

21 -- if it was kind of all-encompassing. I do have a copy of

22 your curriculum vitae, maam. And I know that you dont have,

23 probably, every single thing on here that youve ever done.

24 Under trainings, I —- I think there -— theres a training

5 25 divorce and custody mediation training in Ann Arbor Center for
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Family. Do you know -- theres no date on that one. Do you

2 know what date that was?

3 A Oh, yes. I had a two-year-old, and I almost had 30-year-old,

4 so it was about 28 years ago with Doc —- with Zena Zumada

S (phonetic)

6 Q Yeah, okay. So, that was about 28 years ago. And so, that

7 wouldve been --

8 A About 89, I think.

9 Q In like 89, okay.

10 A Somewhere around 89, I think.

ii Q Okay. So, have you been to other trainings since 1989?

12 A Yes. I train, actually. I -- I ——

5 13 Q Okay.

14 A -- sometimes train with -- with Zena. I did her advance

iS training and her, sort of, penicillin workshops that she gives

16 from time-to—time.

17 Q But those arent -- but you just dont have those on your

18 curriculum vitae?

19 A Well, once you were trained, it —— its like having a Ph.D.;

20 every time you go to a meeting, you dont update that. You

21 just ——

22 Q When was the last time, if you know, when that was?

23 A When what was?

24 Q When -- when it -- when you did a training. Or, when --

5 25 A Training --

56th Circuit Court
Charlotte, Michigan

219

Jury Trial 3/28/17  904a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



i

Q You did a training or --

2 A -- for mediation and I -- tell me ——

3 Q Sure.

4 A Which thing --

5 Q Well, I ——

6 A -- youre talking about.

7 Q I guess any -- any type of training for your profession.

8 A Well, in New York, youre required to do some type of training

9 every year. I dont think thats true here, but Im still a

10 New Yorker at heart. And so, you go to workshops. Im trying

ii to think. The last one that I did was at Harvard, and that was

12 a substantial one. Ive done just —— you know, Ive gone to

5 i3 things around town. And that was working with lesbian, gay and

14 bi parents where there was separation, divorce, working with

15 children and families.

16 Q And when was that, maam?

17 A That was -- this is 17. I think it was —- I think it was May

18 two years ago.

19 Q Okay.

20 A So, its almost -— yeah, so it wouldve been 15, I guess.

21 Q Fifteen, okay. When was the last time, if you know, you went

22 to training for child sexual assault?

23 A That wouldve been longer ago. Years go by so quickly. I

24 would think it wouldve been six, seven years ago. There was a

5 25 series with the New York State Psychological, and I was still a
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member, for some reason, and they were doing workshops there.

2 So,- I think that wouldve been the last time that I would have

3 gone to an actual training program.

4 Q Okay. What -- what was the topic there; do you know?

S A Well, it was various levels of assessment. I —— as I

6 mentioned, I think, I do a lot of custody —-

7 Q Um-hum.

8 A -- and divorce things. And in that particular pool, the

9 incidents of allegations of sexual abuse have gotten quite

10 high. And so, they had specific workshops on dealing with

ii divorce and custody where there are sexual allegations, which

12 is a very different issue than just looking at general. So,

5 13 most of what I did was in that series.

14 Q That divorce type series?

15 A I mean, there were other people doing ——

16 Q Sure.

17 A -- other kinds of things at the work -- you know, workshops on

18 sexual abuse where you were looking at other kinds of things,

19 but thats where I focused because thats where Im doing so

20 much work.

2i Q Sure. And you said that was in New York; is that right?

22 A It was, yeah.

23 Q Okay. You have, obviously, on here a bunch of skills and

S 24 responsibilities and -- and you list off a bunch of these25 tests. Those are different types of psychological testing; is
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that correct?

2 A Right. I listed some of the ones that I use.

3 Q Those are some of the ones that you do. And then it says,

4 Actively involved as an expert witness in custody and

5 divorce. Custody and divorce cases, primarily; is that true?

6 A Urn-hum.

7 Q And your practice -- you -- you had kind of indicated that when

8 you turned 60, you didnt do so much of sexual assault cases

9 anymore.

10 A Well, Im now in my seventies, but when I turned 60, I saw

ii myself as needing to help my practice go so it would be less

12 stressful.

5 13 Q Sure. So, how much of your practice would you say, at this

14 point, ever actually deals with child victims of sexual

15 assault?

16 A Well, thanks to Eaton and Ingham County, its not as low as Id

17 like it. I probably do, maybe -- it varies. But I would say,

18 in terms of referrals, probably one or two a month. I try to

19 keep it to about one every other month, but I think its

20 probably around --

21 0 And those are for assessments?

22 A Those are to —— well, you know, when we think of assessments,

23 as a psychologist, its not just testing.

24 Q Okay.

S 25 A I mean, sometimes it is. Sometimes its just interviewing and
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i assessing who youre interviewing.

2 Q So, Im -— so, I just dont —-

3 A I usually throw in some tests partly because theyre often

4 icebreakers. Especially young kids love to color and draw and

S things like that, so that becomes an —— an -— a place that they

6 have fun and we talk. And so, it some of that most of the

7 time but not always.

8 Q So, about one or two kids a month. When you say one or two a

9 month, youre talking about kids, one or two kids a months that

10 you see that may have —-

ii A Its adolescents; correct.

12 Q Okay. Kids are adolescents that are child sexually abused

13 kids, okay. You havent -- and -- and I didnt see in your --

14 in your curriculum vitae. Youve never published anything

iS about child sexual assault ——

16 A No.

17 0 -— is that correct? And youve never done any studies or

18 research regarding child sexual assault; is that correct?

19 A Well, I was —- I did work with the State on their -- this is

20 years ago when I was doing much more. When they were doing the

21 state of children health, I was asked to participate in that as

22 a mental health clinician, and Dr. Worthington was involved.

23 It was a number of years ago. She was involved in writing up

24 the protocol.

25 Q Oh, youre talking about the —-
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A The (indiscernible) protocol. But the State was trying to ——

2 public health, thats what it was. State —— the Public Health

3 Department had asked to have mental health clinicians involved.

4 And so -- in their research. But I did not do any of the

S writing.

6 0 Right. Right. Okay. So, you were kind of a consultant but

7 didnt do any actual research.

8 A I did -- well, I helped with the research in terms of

9 interviewing, but I didnt do any of the --

10 Q The writing for it, okay.

ii MS. VAN LANGEVELDE: Just a moment, Your Honor.

12 Thank you, Your Honor. Im done with voir dire.

5 13 THE COURT: Well, yeah, but you were voir diring to

14 let me know if you object to the qualification --

15 MS. VAN LANGEVELDE: Well --

16 THE COURT: -- of Dr. Hobbs as an expert.

17 MS. VAN LANGEVELDE: Your Honor, I -- I dont have an

18 objection to her being an expert in clinical psychology with a

19 background of sexual abuse. But with the performance of

20 evaluations, assessmentsand treatments, I —- I think its all

21 redundant. I think its covered under clinical psychologist.

22 THE COURT: Okay. I -- I dont think that it is. As

23 Dr. Hobbs said, people that see patients dont, necessarily, do

24 testing, and they dont, necessarily do assessments. There are

5 25 different components, Im sure, of clinical psychologists.
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So, the Court does find, pursuant to MRE 702, that

2 Dr. Hobbs will be qualified as a clinical psychologist with a

3 background in behavior of children who have been sexually

4 abused. And further, that she is an expert when it comes to

S the evaluation and assessment and —- and then, the treatment

6 and counseling of sexually abused children and teen-agers.

7 MR. PAWLUK: Thank you, Your Honor.

8 THE COURT: Now, I think this is a good time to take

9 a —— a little break. Yeah, I can tell some of -- some of the

10 jurors are happy. We wont take a long break, but this is the

ii perfect time, then well come back and -- and well continue

12 with this witness.

5 13 So, its quarter to. Let —— lets really aim at five

14 to. Lets do our best for 10 minutes, if we can. But if we --

15 okay.

16 MR. PAWLUK: Yes, Your Honor.

17 (At 2:45 p.m., jury exits courtroom)

18 THE COURT: Pardon me? Oh, yeah, lets see if I can

19 deal with him. Yeah, okay. Miss Ykimoff, do —— are they here?

20 LAW/JURY CLERK: Im gonna go check.

21 THE COURT: They can come in, and Ill do it on the

22 record while the jurys out having a break.

23 THE COURT: You can leave your stuff there, and you

24 can step down.

5 25 All right, anything on the record right now? You
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i guys are both standing there. You have kind of -- I cant tell

2 by the looks on your face.

3 MS. VAN LANGEVELDE: No, not right now. Thank you.

4 I just need a Motrin.

5 THE COURT: Oh, okay. Because when Mr. Seratt came

6 in, you both went like this, and I was like whats wrong.

7 MS. VAN LANGEVELDE: Oh, well talk about it later.

8 THE COURT: Is it anything I need -- miss -- anything

9 for the record, Mr. Pawluk?

10 MR. PAWLUK: I have a question for the Court for

ii purposes ——

12 THE COURT: Okay, wait a minute, then. Ms. Morton

5 13 might want to participate.

14 MS. MORTON: What? Im sorry.

15 THE COURT: Just a second, Miss -- Dr. Hobbs. We got

16 -- Mr. Pawluk is saying something on the record.

17 Go ahead, Mr. Pawluk.

18 MR. PAWLUK: Judge, Im just wondering, if we

19 conclude with witnesses today and theres still time, are we

20 gonna engage in closing arguments?

21 THE COURT: I think -- no. What well do is, if we

22 -- depending on how long it is with Dr. Hobbs and youre able

23 to stay here with Miss Ykimoff and make sure we have all the

24 final -— all the jury instructions done, and then, first thing

5 25 in the morning, Ill instruct the —— well do closings and then
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i instruct the jury. Thats what I thought we would do. I just

2 want everything done tonight. I dont want to get here

3 tomorrow morning and then, next thing you know, its nine or

4 nine—thirty.

5 Now, did you say theres something I need to know,

6 Ms. Van Langevelde?

7 MS. MORTON: Oh, there was some concern that Jazmeen

8 wasnt sworn in.

9 THE COURT: Well, I looked at the rule.

10 MS. MORTON: Yes.

ii THE COURT: But the rule says that a child, un --

12 unlike me giving her the oath, just has to say they know the

5 13 difference between right and wrong. And I thought Ms. Van

14 Langevelde covered that. Its interesting becausethe rule

15 doesnt say that the judge has to do it for a -- a minor. The

16 child has to articulate on the record the difference between

17 right or wrong.

18 You dont have anydispute with that, do you, Mr.

19 Pawluk?

20 MR. PAWLUK: No objection, Your Honor.

21 THE COURT: Okay. So --

22 MS. MORTON: Right. And youre gonna give --

23 THE COURT: -- if thats it --

24 MS. MORTON: -- CJI 5.9, then?

5 25 THE COURT: For what?
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MS. MORTON: Child witness. It says that a child --

2 the jury instruction just says that a childs promise to tell

3 the truth -—

4 THE COURT: Yeah, thats what --

5 MS. MORTON: -- is the same as an oath?

6 THE COURT: -- I was --

7 MS. MORTON: Okay.

8 THE COURT: Okay. I know where Ill -- thats what I

9 just said, I read the rule.

10 MS. MORTON: Well, no, you -- you said the rule said

ii knows the difference between the truth and a lie, but the ——

12 the jury instruction specifically says has to promise to tell

5 13 the truth, -—

14 THE COURT: Right.

15 MS. MORTON: -- which I believe she did.

16 THE COURT: And she -- and -- and -- and I believe

17 that she did.

18 MS. MORTON: Yes.

19 THE COURT: And Mr. Pawluk doesnt object. Let me

20 just —— while were finalizing things on the record —- oh, we

21 did have a discussion up at the bench. Ms. Van Langevelde was

22 asking about the video that Miss Hall —— is that —— Witness

23 Elizabeth Hall sent or may have sent to, I believe it was

24 Jazmeen. Mr. Pawluk objected. We met up at the bench. Ms.

5 25 Van Langevelde indicated that her purpose for that was to try
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to show that the witness was trying to influence the -— the

2 children. I said Im not allowing that. And I -- and I dont

3 even think its relevant, but it would be relevant to say that

4 this witness knew she wasnt supposed -- the children werent

5 supposed to have contact and that she had the contact. And --

6 and as she followedup with her other questions, that she,

7 obviously, had an invested basis to have it happen.

8 So, thats what happenedup at the bench. Not that

9 she couldnt talk about the video, but she couldnt go down the

10 path that the video was there to try to influence the children.

ii Otherwise, I let her talk about it.

12 Is that an accurate statement of what happenedat the

5 13 bench, Miss Van Langevelde?

14 MS. VAN LANGEVELDE: It is, Your Honor.

15 THE COURT: Mr. Pawluk?

i6 MR. PAWLUK: It is, Your Honor.

17 THE COURT: Anything else we need to place on the

18 record?

19 MS. VAN LANGEVELDE: (No verbal response).

20 MS. MORTON: (No verbal response).

21 MR. PAWLUK: (No verbal response).

22 THE COURT: All right, Im gonna stand up and walk in

23 the back and reload my water. I -- there -- I did have a

24 pretrial at three. If theyre here, Im gonna do it on the

5 25 record if I need to in about five minutes.
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Now, one of those pretrials involves you. Go get

2 your Motrin and come back.

3 MS. VAN LANGEVELDE: Okay. Its -- yes, all were

4 doing is that we need to adjourn it because its spring break.

S THE COURT: Okay, then we dont need to do it on the

6 record, but lets get a date.

7 MS. VAN LANGEVELDE: Okay.

8 THE COURT: Dont forget your Motrin, and then come

9 on back into chambers, then.

10 (At 2:49 p.m., off the record)

ii (At 3:06 p.m., back on the record)

12 THE COURT: We are back on the record in People

5 13 versus Uribe.

14 Ms. Morton, anything else you need me to place on the

15 record?

16 MS. MORTON: No.

17 THE COURT: Mr. Pawluk, can we bring the jury in?

18 MR. PAWLUK: Yes.

19 THE COURT: Bring the jury in.

20 MS. MORTON: I didnt even think we neededto make a

21 record about that but --

22 THE COURT: About what?

23 MS. MORTON: The last thing, the rule about the oath

24 thing. I didnt think it was a big deal.

5 25 THE COURT: About the what?
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MS. MORTON: The -- the child oath thing.

2 THE COURT: Oh.

3 MS. MORTON: I didnt -- I mean, were fine --

4 THE COURT: Well, you know what --

5 MS. MORTON: -- so I didnt think it was --

6 THE COURT: -- yeah, those -- you know, the --

7 MS. MORTON: -- an issue.

8 THE COURT: -- general rule is you can never go wrong

9 with putting things on the record.

10 MS. MORTON: Thats true.

ii (At 3:08 p.m., jury enters courtroom)

12 THE COURT: Please be seated.

5 13 All right, we concluded, before our afternoon break,

14 of the qualification of Dr. Hobbs as an expert.

15 Mr. Pawluk -—

16 MR. PAWLUK: Thank you.

17 THE COURT: -- would you please continue your direct

18 examination?

19 MR. PAWLUK: Thank you, Your Honor.

20 DIRECT EXAMINATION, CONTINUED

21 BY MR. PAWLUK:

22 Q Dr. Hobbs, good afternoon.

23 A Good afternoon.

24 Q You had mentioned that youve got experience with conducting

5 25 psychological evaluations for alleged victims involved with
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. 1 sexual abuse; is that correct?

2 A Correct.

3 Q And I want to ask you, Doctor, is a psychological evaluation

4 something thats important to do with victims related to sexual

S assault?

6 A Well, Im gonna have to give a long answer to that because I

7 dont -- I think that there are children, who have been abused,

8 who -- its pretty substantiated through physical signs or

9 other witnesses, what have you, where the role of the clinician

10 is to assess trauma or -— or the extent of damage, andthen

ii there are cases where the information thats been provided is

12 not as decisive; for example, there are no physical signs or

5 13 the information that-s been given has been inconsistent --

14 Q Well, Dr. Hobbs, I may -- if I may interject at this point. If

iS theres no physical evidence, if theres no DNA, if theres

16 inconsistency like you mentioned, no witnesses, and all you

17 have is a disclosure, is psychological evaluations, under those

18 conditions, important? I think that you were slowly getting

19 into that but --

20 A Yes, absolutely.

21 Q And -- and my question is: Why?

22 A Well, often a -- a child or adolescent who has gone the route

23 of being interviewed by CPS, a forensic interview, a —— a

S 24 pediatrician, whoever, they have said the same thing over and25 over because, often, the people interviewing them are asking
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them the same things over and over. The psychologist, on the

2 other hand —— and I really should speak to the clinical

3 psychologist because I wasnt trained as a developmental

4 psychologist. I dont know what -— or a social worker. So, I

S dont -- I dont -- I dont know what their actual training

6 was. But in our daily work when were seeing patients, we

7 learn to ask questions in many, many ways. And so, the --

8 sometimes you get much more material in the -— in the clinical

9 -— the psychological evaluation that supports the allegation in

10 a much richer way, gives, you know, details that were not given

ii for a number of reasons. And then there are times when every

12 time you ask the question a different way, you may get a

5 13 different answer or you get the feeling that maybe some of

14 these things have become rote. And so, you have to look at

15 that. Is it rote because theyve just said it over and over

16 again, you know, the doctor, the forensic interviewer, or is it

17 rote because there was priming. And so, the clinical -- the

18 clinician, then, takes the time no matter how long —— I mean,

19 have them come back based on their age, try of the techniques,

20 that, I think, helps determine whether or not this is actually

21 an allegation that we feel could be substantiated or not

22 substantiated.

23 Q Dr. Hobbs, let me ask you, can you -- can you help us and

24 describe whats -- whats involved with a psychological

5 25 evaluation? Its -- what -- whats the process? I mean, what
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-- whats the -- Im a -- Im an alleged victim of sexual

2 abuse. I come to see you for a psychological evaluation.

3 Whats gonna happen?

4 A Well, youre gonna come in, and Im going to come into the

S waiting room and introduce myself. And then, Im gonna look --

6 if you are nine or older, then Im gonna have you come in,

7 pretty much, alone, and were just -- were gonna talk. If

8 younger, generally I start out where a parent comes in just

9 because the child may have difficulty with a stranger. And

iO once we sort of chat and get to feel a little more comfortable

ii in the room, I would then ask you about the reason that youre

12 -- youve come, that, you know, I understand that youve said

5 13 so and so has happened, and tell me about it more. And then, I

14 dont accept without questioning everything they said. I mean,

iS I —— I have to explore more. You said that you were looking at

16 that picture when the abuse took place. Why dont you tell me

17 about so and so? So, I -- so, thats one of the things. And

18 then, in that -- again, based on age, I determine whether or

19 not I want to do a more structured type of assessment. I mean,

20 theres some assessments you can get. I —— I have one that I

21 would call a bastardized copy. Its sort of little of this and

22 a little of that that I thinks helpful or whether I want to do

23 some actual testing.

24 Q What kind of -- what kind of tests? What kind of tests would

5 25 you refer to?
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i A Well, it varies. I usually start with something like the

2 Bender—Gestalt, which is used by me as -- it was originally

3 made as a neuropsychological thing, but I was trained at

4 Belleview in New York, and we did it as a -- what would be

S considered a more subjective test; in other words, the person

6 puts on the paper something thats a part of them. And its

7 usually something that kids dont mind doing. Adults hate, but

8 kids dont mind doing it. And in between, I talk to them. I

9 look at memory. So, at some point, I would probably ask them

10 to draw the figures. There are a bunch of figures they copy.

ii About 10 minutes later, I ask them to draw the figures from

12 memory. I would probably do House-Tree-Person. And theres

5 13 some question about whether the House—Tree-Person is helpful or

14 not, but you give -- if you decide youre going to test, then

15 you give a number of different things. If theyre an

16 adolescent, I would probably give the Milan, which is a

17 true/false thing which the computer spits out. So, it varies.

18 I mean, if I feel that the -- the youngster may be having some

19 cognitive issues -- because theres research about how

20 children, who have cognitive problems, explain or dont explain

21 whats happening to them. So, I would —— if I felt that there

22 was some cognitive issues or some expressive language problems,

23 then I would probably do something around there to try to get a

24 baseline. So, it varies. It varies in length of time, as well

5 25 as •you dont want to give -- you dont want to make the
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i evaluation stressful —- any more stressful than the whole

2 process has been. So, sometimes I have to ask that children

3 come back.

4 Q Okay. Doctor, with respect to interviewing, assessing,

5 evaluating psychological evaluations or assessments with teen—

6 agers, do you have the parent in the room when that happens?

7 A Absolutely not.

8 0 And is there a reason why?

9 A Well, with adolescents, I guess there are a number of reasons.

10 One is teen-agers dont always want to share some stuff with

ii parents. Ive had kids who —— teen—agers who were being

12 evaluated for possible sexual abuse. And, you know, they tell

5 13 me, in the course of the interview, my mom doesnt know, I

14 havent said anything, but I have sex with my boyfriend. Or

15 something thats totally unrelated; I think Im gonna get into

i6 trouble because I did so and so at school and I was cheating.

17 I mean, there are all kinds of things that they may share when

18 youre alone with them. The other is that if theres any

19 reason to believe -- and I do a lot of custody and -- and --

20 and divorce, so I see probably more false allegations than a

21 general practice would see. You surely dont want a parent

22 encouraging, you know, the kind of thing -- well, tell Dr.

23 Hobbs about the time that so and so happened. I have to worry

24 about that with younger children, but I also have to worry

2S about it with adolescents. I also do some chatting stuff with
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adolescents to get just a better sense of who they are and

2 where theyre at in their development. And sometimes --

3 theyre adolescents; they say things that an old lady, her

4 eyebrows get raised. And so, I dont think the parent needs to

S be in there for that. And I also tell the —— the kids that, if

6 Im doing this work, which Im normally doing it for the court,

7 certain things are going to be reported.

8 Q Urn-hum.

9 A And so that they understand that. But I find that, even with

10 that knowledge, which they all get, that theyre more willing

ii to bring up things, and I get to probe more without -- even, I

12 -— I remember a few times an attorney wanted to make sure the

13 parent was in the room. And so, I said, well, the parent can

14 sit behind the child, so the child does not see the parent.

15 And Id get (making a coughing sound), you know, that kind of

i6 convulsive coughing, or the moving and -- and that was

17 disruptive to the process.

18 Q Dr. Hobbs, do teen—agerslie?

19 A (No verbal response).

20 Q Teen—agers lie?

21 A Yes.

22 Q And in your -- in your profession -- I guess in your

23 professional opinion, can a teen-ager getcaught up in their

24 own lie?

25 A Most people can, yes. Lies, you can get caught up in, surely.
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. 1 Q Now, Dr. Hobbs, let me ask you this. Before a disclosure, are

2 there certain signs, symptoms, characteristics that a child can

3 portray that might give some rise of suspicion or concern that

4 something is not -- something is wrong? Is —— is —— are there

S characteristics to a -- a child whos being abused that they

6 might portray?

7 A Yes. I mean, there are certain behaviors that the literature

8 shows has been -- certain ones have been seen over and over

9 again. Changes in behavior: Often the child, who has been

10 pretty placid, seems to be very irritable, gets angry easily.

ii Whos usually pretty mellow becomes very hyperactive. I mean,

12 Ive had children referred for an ADD or an ADHD evaluation

5 13 because the behavior has been different. We see depression,

14 anxiety. I think anything thats unusual, unusual fears: Oh,

iS I dont want to go. I dont want to walk down to the corner

16 store. Im afraid someone might bother me, or Im afraid Ill

17 trip. Nightmares, any sleeping problems. Kids who slept

18 through the night are, all of a sudden, are waking up

19 intermittently. The child may become more secretive. That

20 would be a problem. A child --

21 Q Would the --

22 A Im sorry.

23 Q Would the child -- would the child have any kind of -- would

24 reflect any kind of behaviors or, I guess, either behaviorally

25 or verbally about trying to stay away from the alleged
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i

perpetrator?

2 A Well, yes, most of the time. Thats not always possible if

3 someone is living there. And often, a -- a child whos been

4 abused has -- or -- or can very often happen in cases that I do

S where they have both caring and loving feelings for the person,

6 as well as feelings about having been abused. So, they really

7 care about dad, uncle, whatever, and they want that person sort

8 of in their life, but on the other hand, they have the issue of

9 the abuse. And so, generally, those kids will try to make sure

10 that when theyre with Uncle Charlie or whomever, that there

ii are other people around, that they dont —- theyre not —— they

i2 dont want Uncle Charlie to baby-sit, but they still have

5 13 positive feelings about that --

14 Q Now, Doctor --

15 A -— relative.

16 Q -- if the doc -- if the behaviors that youre -- that you were

17 reflecting —— would different behaviors be associated with the

i8 degree of the sexual trauma? If that makes sense at all. Do

i9 behaviors increase in —— in severity in relation to the degree

20 of the traumatic event, sexual event?

21 A Well, I mean, thats a --

22 Q Thatd be ——

23 A That encompasses a lot of things because —— if we have all

24 month -- the ——

5 250
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A -- the child --

2 Q Letmetryto--

3 A Oh, go ahead.

4 Q Let me try to —- let me try to narrow that. If a child —— if a

S child is touched on the breast, the traumatic effect of that

6 wouldnt be as severe if there was penile/anal sodomy between

7 an adult and a child; would you agree that that would be more

8 of a traumatic experience?

9 A Well, I think that would probably be more of a traumatic, but

10 theres —— there are other variables.

11 Q Okay.

12 A So that -— that we wouldnt, necessarily, know. I mean, there

5 13 would be other variables in terms of -— of the home, of the

14 relationship with that parent. Surely, when you talk about

15 anal penetration, were talking about some severe pain. So,

i6 one would expect that -- or, I would -- in the beginning, I

17 would assume there was going to be some severe pain. So, we

18 would probably see some behaviors that would be more --

19 0 Apparent?

20 A -— striking or apparent than if, you know, the breast was

21 touched; although, that would still be traumatic.

22 Q Would a five-year-old child know whats being done to him or

23 her with that kind of experience, with anal —— with —- with

24 sodomy? Does a five-year-old child know about -- I dont know

5 25 what —— what the right word is -— sex, or are they looking at
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it in a different way?

2 A Well, at five, most children would not know about sodomy. They

3 would know that the person hurt them. They would know that

4 its bad. The person touched me, a bad touch. I mean, even

5 though we teach about bad touches to nursery school kids, they

6 dont, necessarily, understand the sexual part of it. They

7 just know, you know, you dont touch. So, most of the five-

8 year-olds I see would -- would say he did something bad, hes a

9 bad person, or he was mean to me.

10 Q To whom -- who would that -- who would that child say that to?

ii Or——

12 A Well, usually a child that young, who has experienced that kind

5 13 of thing, would say my butt hurts, my -- whatever their term

14 for the anus is. Not —- not in context that I was sexually

15 abused but that it —— that it hurts or --

16 Q Thats how ——

17 A -- when I go potty, it hurts.

18 Q Thats what -- thats how what -- what your testimony is -- and

i9 correct me if Im wrong -- is thats the expression a five-

20 year—old child would make?

21 A Right, because I -- usually, in the cases Ive had where

22 theres been sodomy of young chil -- I guess maybe Ive had one

23 or two that young -- was that it was a very painful experience,

24 not just when it happened but complained of having -- not

5 25 wanting to poop, almost causing constipation because they
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S
i didnt want to go to the bathroom, it hurt too much. And that

2 was how they got to the pediatrician, because they were

3 complaining about it hurt back there.

4 Q Would -- would you expect a five-year-old, six-year-old, seven-

S year-old child to cry being sodomized or --

6 A Id like to say yes, except that I do know cases where children

7 have not cried. Theyve -- I mean, thats -- if you want to go

8 into psychological defenses, thats where the defenses come up

9 and they self-anesthetize during an event. I dont —— Im

10 probably not very clear. But, you can self-anesthetize

ii yourself. I mean, I do that when I go to the dentist. You

12 know, I think of something that —— so I dont feel the pain.

13 And so, I do know of children, and Ive interviewed children,

14 where they were sodomized andthey did not cry.

iS Q You mentioned defenses.

16 A Im sorry?

17 Q You mentioned defenses.

18 A Im talking about psychological defenses, yes.

19 Q And what does that mean? When you say psychological defenses,

20 defenses of the child, younger children? What —— what is ——

21 can you give us some examples of what defenses mean or what

22 they are?

23 A Sure. Well, defenses, as I was using them, are unconscious.

24 So, you dont call upon themand say I want to defend against

5 25 this. This happens when their internal conflicts and anxieties
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. 1 -- the goal of these internal mechanisms —— which, actually,

2 Freud was the one who came up with -- is to help the organism,

3 the person, not experience great anxiety. So, there are

4 varieties of defenses; for instance, denial. I was a medical

S psychologist who worked in a hospital for a number of years,

6 and I saw people who —— well, I did it here at Sparrow. I

7 mean, I -— I was with Dr. Guertin when we did the first AIDS

8 case of a -— a child, Ryan. And one of the parents was just in

9 denial. They heard all the information. I mean, they werent

10 psychotic. But for that period of time, that was -- he was a

ii hemophiliac. That was such an egregious kind of thing that

12 their organism just put them in denial, so that they didnt ex

13 -— they —— I mean, we had to say it several times and in

14 different hours and different ways of trying to get the parent,

iS the one parent, to even take that information in. And that

i6 would be denial, one of the defenses. Another defense is

17 displacement.

18 Q And what is displacement?

19 A Okay. I gave an example, and it was a good example, so Ill

20 give it again. The judge screams at you, and you go home and

2i you scream at your husband. Thats displacement. Any feelings

22 of anger, whatever you have towards the judge, you go put it on

23 your husband.

24 We have transference, whereas —— and this is25 something thats very useful in therapy. I -- I have children
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. 1 and adults who will come in and they are very angry at me, and

2 I dont think Ive done anything. And in talking, I find out

3 that I happen to be wearing a red dress, and their, you know,

4 Great Aunt Susie, who had beaten them or who had made them eat

S food that they didnt like, always wore red dresses. And so,

6 theyve transferred all the feelings about this aunt on to me,

7 and they act —- cause its unconscious. I mean, its not the

8 doctor has to do anything. Its just that —- and they dont

9 know this is going on until its explored. But they are just

10 enraged. They dont know where its coming from, and I dont

ii know where its coming from initially.

12 So, those -- a -- again, theyre unconscious, and

5 13 its all to help the organism deal with whats going on inside.

14 And we all use them. So, its not just a few people here that

15 use them. We all have defenses and, hopefully, theyre working

16 for us.

17 Q Now, are —— are -— these defenses that youve reflected on or

18 testified about, are these certain defenses that would be

19 looked into in the course of a psychological evaluation?

20 A Yes. I mean, there are -- there are even some tests. I dont

2i always give them -- well, I dont give them to young children.

22 I give em to older children. Theres a -- they even call them

23 defense mechanism inventory that was —— actually, it was

24 developed here, in Mich -- in mid Michigan, which helps us look

5 25 at the types of defenses that a person prefers. I mean,
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theyre unconscious but -- excuse me. And so, it helps us,

2 along with the other things we use. Oh, this person just seems

3 to be -- denial just seems to be the way they deal with things.

4 And thats their, what we call, favored defense. Their system

S is set up that -- most of use different defenses at different

6 times, and thats kind of healthy. Or, we have people who tend

7 to always use one or two defenses. And —— and so, in the

8 testing or -- and in —- sometimes in the interviewing, as well,

9 youll get a —- a sense of the defense that that person tends

10 to use.

ii Q Dr. Hobbs, we had admitted in evidence Vanessa Gomezs school

12 records. And I guess my question to you is: If you are doing

5 13 an assessment or evaluation, looking at the child or person

14 with behaviors, school records, grades, things of that sort be

15 important in your analysis of the alleged abused victim?

16 A Yes. I will usually start —- if I dont have any records about

17 it, cause often I dont —— but usually I get the CPS records

18 and I dont have school records. But I will ask about school.

19 And Ill ask how theyre doing now, how did they do, you know,

20 last year, as far back as they can remember, what things did

21 they like, what didnt they like.

22 Q And -- and why is that? Why is that, that you would want to

23 look back into the school records of an alleged victim?

24 A Well, I mean, youre gonna to the records to get some report on

5 25 how the child was doing. Im not —— if the parent is there, I
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may just call the parent in and say, you know, how -- how --

2 are you happy with how your childs doing. And, oh, you know,

3 no, the child started acting up. And so, I want to know not

4 just grades but how would -- how are the children -- how has

5 the child gotten along with peers, any arguments with teachers

6 that seems out of the norm. Because one of the things that we

7 see with children who are being abused is that school work

8 often fall throughs (sic) . There are -- will be problems.

9 Child doesnt want to go to school, or the child wants to stay

10 in school. The child wants to join everything after school, so

ii they dont have to go home, if thats where the perpetrator is.

12 So, I mean, thats —— you know, I get that the child loves

5 13 school so much that they just dont ever want to come home, you

14 got to pull em out of the school building, then thats a red

15 flag also.

16 Q Now, Dr. Hobbs, with delayed disclosure, is there, in your

17 profession, any concerns aboutfalse allegations when there is

18 delayed disclosures?

19 A Well, actually, as a profession, we probably havent spent a

20 lot of time looking at false allegations when it comes to that.

2i We do know that the majority of late disclosures are accurate,

22 I mean in terms of the research, that the person was, in fact,

23 abused. But, there are -— there should be —- if the —- if the

24 clinician who is doing this is unbiased -— and thats something

5 25 that we have to work on. But if were unbiased and we know
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that the —— the person, the child, is talking about abuse this

2 remote, we cant -- theres no -- you know, it happened before,

3 that there is the possibility of a false allegation.

4 Q And what do you look to -- what do you look to and what do you

S look for? What do you do when youre concerned about a false

6 allegation?

7 A The same that you would do if someone said it happened last

8 week. I mean, youre —- youre interested in behaviors, youre

9 interested in consistencies, youre interested in seeing if

iO they can describe whats happened differently. I mean, often

ii you will get, you know, the same answer. And the same answer

12 doesnt, necessarily, mean that thats truthful or really

5 13 helpful, because how can they explain the situation. What were

14 their feelings? What were their thoughts? What was going on?

iS What else can they tell me about it?

16 I had a youngster, actually, fairly re —— recently

17 who, once I started questioning about some of it, because there

18 was a -- a definite question about the allegation. Actually,

19 in the case, she was abused but not by the person she picked.

20 But she kept wanting to run out and talk to her mom. And this

21 is a kid about eight, nine-years-old. And shed say, I have

22 to tell my mom something, and shed scoot out and then come

23 back. And so, that, for me, was important informa —— that was

24 important to watch. You know, why is she going to Mom? Is she

5 25 anxious? So, what I did, when she did the same thing, was to
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go out there and stand in the doorway and -- to listen. You

2 know, was she just going to be comforted, which would be okay,

3 or was she looking to get a signal from Mom? And what she said

4 was, Do you think Im doing okay? And so, when she came back

S in, we talked about it. And I did discover that she had been

6 abused, but it just so happens it wasnt the person that she

7 chose. It —— the -- the person that actually abused her was

8 much closer in relationship than the person that abused her.

9 So, I think the clinician has this wonderful

10 opportunity to check out all the different behaviors, et

ii cetera, and try to be open-mindedabout what they find.

12 Q Dr. Hobbs, do you know whether or not there was a psychological

5 13 evaluation conducted on Vanessa Gomez?

14 A I did not receive one. I assumedthat that was not done.

15 Q Now, the last —- the last few questions I have is you had

16 mentioned earlier about bias or being found biased or bias ——

17 and you said thats something thats important. Does bias have

18 a, I —— I guess a part of these kind of cases?

19 A Absolutely. Those of us who do this work are human beings.

20 And one of the reasons I stopped doing as many was becauseI

21 was feeling vulnerable to fatigue. I would get -- a worker

22 would call up and they had four cases, foursexual abuse cases,

23 and I —- I mean, its -- its awful. And those of us who -—

24 who have seen awful stuff, those of us whove been in the

25 hospital and seen some of the egregious stuff —- a kid walks
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in, and my first notion is I want to go -- go and get this SOB

2 and hang him up. I was having to work against that. Thats

3 why I dont treat in my practice. I dont treat offenders,

4 because I dont think I can be unbiased in that. I dont think

S I -- you know, they come to me, and I dont know that I could

6 like them enough to help them. So, I dont do that. And so,

7 the offend —— the clinician has the responsibility of saying

8 can I give a fair shot, can I listen to this child and say

9 maybe because there is no physical evidence, or maybe because

10 there is no other witness, or maybe because there —— that

ii theres a possibility that this child is making a false

12 allegation. I mean, I have to be open to that.

5 13 I work -- the majority of my work, as I mentioned, is

14 with custody and parenting. Thats a skewed population. I get

15 more people who wear their allegations because of the skewed

16 population. The other thing is if you, sort of, screen that

17 youre only gonna see people that, you know, have physical

18 symptoms, da-da-dum, then you may be biased to the fact that

19 its the other thing.

20 So, I think that clinicians —- well, not just

21 clinicians. I mean, I guess anybody in this field. But,

22 surely, as a clinician, I think youre supposed to give another

23 piece of the pie to the team. And even if 50 people say yes,

24 this is if you —- it -— its still your responsibility to look

5 25 at everything and say Im going to look at this and try not to
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S
i be biased because detective this and Mr. so and so or doctor so

2 and so said something else.

3 Q Yeah. You know, Dr. Hobbs, you -- you -- when youre going to

4 do an evaluation, are you receiving —— and youre receiving

5 reports from other individuals. I believe you said there could

6 be other parts and pieces of the team. Youre gonna look at

7 that material and weigh and look at bias, as far as the

8 credibility of the information youre receiving. Does that

9 make sense?

10 A No. Not really. If you could explain what you mean a little

11 better.

12 Q Well, you -- you mentioned that you had to be concerned about

5 13 -- becauseof the nature of the offense, that, you know, your

14 team of 50 people or whatever might be biased with respect to

15 the -- becauseof the kind of case it is. And when you get

16 information like that, you have to weigh the -- the bias

17 element in that information?

18 A Well, I —— I try to tell the court, as well as the people Im

19 -— Im working with, is that Im a piece of the pie. And if

20 Ive made a decision before the person walks into my office,

21 Im not a very helpful piece of the pie. I mean, when someone

22 is sent to me, I assumethat, whether its CPS or whomever,

23 that they want me to add, based on my training, something that

24 maybe they didnt see or didnt know or whatever. And so, I25 think that if Im gonna feel that, well, the statistics say -—
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. 1 because in my research -- you know, 97 percent aretelling the

2 truth, thats really not helpful because it doesnt allow for

3 me to look at the -- the possibility of a person who falls in

4 that three percent. So -- and we -- and, plus, we may learn

S other information, which, you know, has often happened.

6 Information that others did not have or they did not find

7 because of the nature of the work that they did. So, I feel

8 that the clinician, whos doing something that -- theres no

9 reason to send a person to a psychologist if theyre gonna do

10 the same old, same old that everybody else has —— the same

ii interview, the same —— I mean, why bother spending the $350

12 that we get from CPS? Its not worth it.

13 So, I really -- I mean, I hear some pretty ugly stuff

14 in my office. And I stay -— I try to listen to the child,

iS where the childs been, and try not to let my bias get in -- in

16 the way.

17 Q So, with psychological evaluations, you are making a clear,

18 objective assessment of -- of the alleged victim.

19 A Well, the things with the behavioral sciences is that its very

20 hard not to be a human being. I try to be objective. I mean,

21 I try to listen and think all those things, but were people.

22 And sometimes —— I some -- well, one of the things I think

23 those of us who do this and -- and the courts and the agencies

24 rely on us is we start thinking that were the third party in

25 the trinity; you know, that somehow were so important, we just
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i know so much, and we get full of ourselves. And I -- I have to

2 work on that, too. And so, we dont work on those things, like

3 being unbiased, in the way that we should. We -- we jump to

4 conclusions because our colleagues, that we respect, have said

S so and so, so it must be true. And most of the time it is

6 true, but not always.

7 Q Dr. Hobbs, whats the difference between a forensic interview

8 and psychological evaluation? Give us ——

9 A Well, the -- the -- generally -— I mean, there are forensic

10 interviews done by clinicians, but most of the time theres a

ii set protocol that the forensic interviewer uses. Usually, they

12 get to see the forensic person before they get to see the

5 13 psychologist. Id almost like to reverse that, but thats my

14 own personal opinion. So, that they are interviewed with the

15 -— I mean, Im looking, of course, to see if there is enough

16 information from the child. And many of our interviewers are

17 very good. And they try to get the -- the -- the first impact,

18 whether its a delayed -- whether its delayed or whether it

19 just happened, the first impact of the disclosure by

20 interviewing them in a -- usually theres a protocol. And they

21 dont generally delve into psychological mechanisms and

22 functioning, which would be the -- the role of the psychologist

23 doing the evaluation. Its a very different —— theres some

. 24 things that are similar, in that the clinician is going to also

2S interview and check out things. But, the role of psychologist
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is really quite different.

2 0 You mentioned a protocol with forensic interviewing. Are you

3 familiar with some of the protocol, by any chance?

4 A Yes, actually, Michigan -- Doctor -- I dont know if Dr.

S Guertin was involved with it but I know Dr. Worthington was.

6 And, actually, Michigans is supposed to be one of the premier

7 ones in the country. So, other states come and look at ours.

8 So, thats pretty good.

9 Q What? Our forensic --

10 A Interview -- the protocol.

ii Q Protocol. Dr. Hobbs, thank you.

12 THE COURT: Ms. Van Langevelde.

13 MS. VAN LANGEVELDE: Thank you, Your Honor.

14 CROSS-EXAMINATION

15 BY MS. VAN LANGEVELDE:

16 Q Well, Dr. Hobbs -- I am gonna try not to trip over that. Dr.

17 Hobbs, does everybody lie?

18 A No.

19 Q Not everyone?

20 A Well, I mean, some of —— I mean, most everybodys lied in their

21 life.

22 Q Right. Parents -— parents can lie about Santa Claus?

23 A Yeah --

24 Q Okay.

S 25 A -— and I like Santa Claus.
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Q You mentioned some defenses. And can -- can a -- a victim of

2 sexual assault use a defense called disassociation?

3 A Yes.

4 Q Can you explain to the jury what disassociation is, please?

S A Well, I guess I was talking a little bit, almost, when we talk

6 about self -- self-anesthetizing, because when someone

7 disassociates, they -— I dont —— I dont want it to sound

8 strange, because people think psychologys strange anyway, but

9 they almost separate from themselves. They -— they —— and so,

10 often victims of abuse -- disassociation is one of the things

ii that we see often, because the experience is so horrible that

12 its almost like looking at themselves from a distance. Does

13 that sound --

14 Q Maam, that makes sense to me.

15 A Im trying to think of it in layman ways of explaining it.

16 Q I thought you did a good job.

17 A Oh, okay. It —— its a hard term to understand. It takes some

18 of us years. But, it —— essentially, youre —— youre kinda

19 lookin at yourself. You —— because if you were all with

20 yourself, the pain of the experience -- and Im not -- maybe

21 physical, but emotional pain, the trauma of it is so great.

22 And theres a lot of research, actually.

23 Q And you mentioned -- I think you mentioned on direct that

24 youve heard of -- youve experienced children who were

5 25 clients, maybe, who --
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A Yeah.

2 Q -— who had been, you know, sexually abused, who, essentially,

3 didnt cry, didnt scream out. And -- and could that be a

4 reason why?

S A That would surely be a reason why, yes.

6 Q And we talked a little bit about delayed disclosures. And

7 delayed disclosures are actually very common in sexual assault

8 cases; true?

9 A True.

10 Q The delayed disclosures could be caused by a variety of things;

ii would you agree with me?

12 A Yes.

5 13 Q It could be caused by, you know, a child being fearful of the

14 perpetrator; true?

15 A Yes.

16 Q It could be caused by the child loving the perpetrator --

17 A Yes.

18 Q -- and not wanting them to be in anymore trouble -- or any

19 trouble; true?

20 A Right.

21 Q In your experience, can -- you know, and I know that youre

22 dealing with -- usually with children after the fact and after

23 theyve been protected. But when a -- when abuse was happening

24 -- and I guess Ill stick with sexual abuse was happening, can

5 2S a child not necessarily know what was happening to them back
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i them was wrong?

2 A Well, thats what I was saying earlier about young children.

3 They dont, necessarily -- well, they may say hes a bad guy

4 cause he hurt me.

5 Q Right.

6 A But wouldnt understand the connotations.

7 Q Sure. Could -- would -- and -- and as you testified and -- in

8 direct, it would be typical, I guess, and common for a child to

9 have some inconsistencies, actually, after theyve told what

10 has happened to them multiple times; true?

ii A Well, I kind of hope for a telling thats not specifically the

12 way they told it to the other five people.

5 13 0 Right. Youre look -— not so rote, rote, rote -—

14 A Right.

15 Q -- over and over and over, the same thing. But there —- there

16 might be some con -- inconsistencies in there.

17 A There may be some inconsistencies.

18 Q In your -- excuse me. In your experience, children arent so

19 good with dates and times; is that true?

20 A And people over 60.

21 Q And people over -— all right, fair enough. So, if -- like if

22 my four—year—old had said it happened yesterday and, really, it

23 happened two weeks ago, they just -- they dont understand that

24 concept.

5 25 A Correct.
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Q That could be true for, you know, teen—agers, gosh, it couldve

2 been this year, couldve been that year. They just might not

3 know; is that true?

4 A Yes, they might not remember ——

5 Q Remember--

6 A -- just exactly.

7 Q -- exactly dates. Dr. Hobbs, are you familiar a little bit

8 with -— in your work, with perpetrator tactics, with

9 perpetrators of sexual abuse tactics?

10 A Yes.

ii Q Are you familiar a little bit with grooming?

12 A Yes.

5 13 Q Okay. We heard a little bit about grooming this morning. But,

14 can a perpetrator of sexual abuse, you know, treat one child

iS special and make that child feel like -- like theyre the

16 favorite, theyre best friends?

17 A Yes.

18 Q And theyre actually grooming them for sexual abuse?

19 A Right.

20 Q Could a perpetrator of sexual abuse actually impose fear on a

2i child and make that child, you know, afraid of them, and so

22 they have to submit to the sexual abuse?

23 A Yes.

24 Q And use their —— you know, use their authority status over a

25 child in order to get that child to comply with sexual abuse?
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i A Yes.

2 Q Is it true that a -- a perpetrator of sexual abuse might pick

3 out a child whos-- whos a more vulnerable victim than, say,

4 another —— another child?

5 A Yes.

6 Q That they might pick out a younger child, as opposed to an

7 older one, if a younger one is available and more vulnerable --

8 A Correct.

9 0 -- could that happen? In your experience, Dr. Hobbs, can a

10 child still love their abuser even though theyve

ii experienced --

12 A Yes, I think I mentioned that earlier ——

5 13 Q Yeah.

14 A -- that often theres an ambivalence because they do love them.

15 Q That doesnt meant that the abuse didnt happen; right?

16 A Right.

17 Q Now, the purpose of psychological evaluations —- those are

18 really geared toward treatment, yes?

19 A Well, no, not necessarily.

20 Q Okay.

21 A The -- the assessment -- youre looking at a variety of things

22 anytime you do an evaluation. It doesnt —— I mean, theres

23 sometimes I dont recommendtreatment.

24 Q Okay, fair enough.

S 25 A I dont mean in sex abuse but in doing --
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Q Oh, in general?

2 A ~— doing other evaluations. Its really to give a -— a map of

3 the personality, how the -- the person functions

4 psychologically, areas like depression, if theres depression,

S or anxiety or fearfulness or --

6 Q So, theyre sort of geared toward that individual to -- if —-

7 if theres treatment needed, how to do that treatment, and that

8 kind of thing?

9 A Correct.

10 Q Okay. Whereas forensic interviewing is much more inner -—

ii information gathering, not diagnosis; true?

12 A Correct.

5 13 Q All right.

14 MS. VAN LANGEVELDE: Just one minute, Your Honor.

15 THE COURT: Okay.

16 MS. VAN LANGEVELDE: All right, thank you, Dr. Hobbs.

17 THE COURT: Any redirect, Mr. Pawluk?

18 MR. PAWLUK: No. Thank you, Dr. Hobbs. Thank you

19 very much.

20 THE COURT: May she be released from her subpoena?

2i MR. PAWLUK: Yes.

22 THE COURT: Okay. Dr. Hobbs --

23 THE WITNESS: Thank you.

24 THE COURT: -- that you very much.

5 25 THE WITNESS: That was fast.
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S
i THE COURT: You may step down, and you are released

2 from your subpoena.

3 THE WITNESS: Oh, good.

4 (At 3:57 p.m., witness stands down)

5 THE COURT: Okay. Mr. Pawluk, do you have any other

6 witnesses?

7 MR. PAWLUK: Well, Judge, I think, at this time, if

8 we could take a 10 minute break, I -— I need to have a

9 discussion with my client.

10 THE COURT: Sure, absolutely.

ii In case you didnt notice, this is not Miss Ykimoff.

12 This is Mr. Levine. Miss Ykimoff had a scheduled doctors

5 13 appointment, which I forgot about. Thats when he first come

14 up, Im like, oh, my gosh, did she go into labor, because Im

15 sure youve noticed that shes expecting, although I -- I know

16 shes gonna wait for my birthday, which is coming up soon. So,

17 I think were good until the end of the trial.

18 Would you please escort the jury back to the jury

19 room. Well take about a 10 minute break, and then well let

20 you know what were doing.

21 (At 3:58 p.m., jury exits courtroom)

22 THE COURT: Ten after four?

23 MR. PAWLUK: Yes.

24 THE COURT: Anything on the record before then? Uh-

5 25 oh, I dont -- Miss Bond, can you let me out? I dont have --
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I dont have my clicker.

2 (At 3:59 p.m., off the record)

3 (At 4:12 p.m., back on the record)

4 THE COURT: Were back on the record in People verus

5 Uribe.

6 Mr. Pawluk, would you like to put anything on the

7 record?

8 MR. PAWLUK: Yes.

9 Okay, why is everybody standing? Okay.

10 Go ahead, Mr. Pawluk.

ii MR. PAWLUK: Thank you, Judge. Yes, actually a

12 couple things. The first concern I have again, Judge, is the

5 13 two sleeping jurors. And I think that you noticed that earlier

14 during Dr. Hobbs testimony.

15 THE COURT: Well, I dont think we need to deal with

16 that now. After we complete testimony and after we complete

17 closing argument, and after I complete instruction, then we can

18 talk about whether to randomly remove two people or whether

i9 there is a case to be made for one or two specific people to be

20 removed.

21 MR. PAWLUK: Okay.

22 THE COURT: But, again, I dont want to take up the

23 jurys time right now. We dont have to do that right now.

24 MR. PAWLUK: Okay.

5 25 THE COURT: So, what else?
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MR. PAWLUK: The defense closes its proofs. Were

2 done.

3 THE COURT: Do you have any rebuttal witnesses that

4 you wish to call, Ms. Van Langevelde?

S MS. VAN LANGEVELDE: Just one minute, Your Honor.

6 No.

7 THE COURT: Okay. So, do we agree, then, that Mr.

8 Levine will bring the jury in, I will give them a recess

9 instruction, and then we will make sure that well talk with

10 Mr. Levine and make sure he has the list for Aaron (sic) of

ii what we want removed, whats gonna be include -- cluded, and

12 then the attorneys will be here at eight-fifteen, and the

5 13 defendant eight-fifteen tomorrow, and at eight—thirty, well

14 start closing arguments, immediately after closing arguments,

iS Ill instruct the jury?

16 MS. MORTON: Is the defense going to rest in front of

17 the jury when they come back in?

18 THE COURT: Do you wish to do that, Mr. Pawluk?

19 MR. PAWLUK: Ill —— Ill —— yes, Ill rest in front

20 of the jury.

21 THE COURT: I think thats appropriate.

22 MR. PAWLUK: Yeah.

23 THE COURT: And then, Ill ask the same question, any

24 rebuttal.

25 MR. PAWLUK: Okay.
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. 1 THE COURT: Anything else before we bring them in?

2 MS. VAN LANGEVELDE: (No verbal response).

3 MS. MORTON: (No verbal response).

4 MR. PAWLUK: (No verbal response).

S THE COURT: Wonderful. Would you please bring the

6 jury in?

7 LAW CLERK: Are you ready? Judge, Cunningham?

8 THE COURT: Yes, please. Yes, thank you.

9 (At 4:14 p.m., jury enters courtroom)

10 THE COURT: Thank you. Please be seated.

ii All right, Mr. Pawluk, do you have any other

12 witnesses that you would like to call?

5 13 MR. PAWLUK: No, Your Honor. The defense rests.

14 THE COURT: Thank you.

15 Ms. Van Langevelde, do you have any rebuttal

16 witnesses you wish to call?

17 MS. VAN LANGEVELDE: No, Your Honor. Thank you.

18 THE COURT: Okay.

19 Then, ladies and gentlemen, here is the process that

20 we will be following. Im going to give you the recess

21 instruction, which Im sure you can all recite by now

22 yourselves; right? Well come back tomorrow at eight—thirty.

23 We will begin closing arguments. As I explained to you

24 earlier, the prosecutor will give a closing argument, the25 defense will give a closing argument, and then the prosecutor
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has a chance to complete or add to their closing argument. I

2 will, then, give you your final instructions of the law that

3 you are to follow.

4 When we are out here doing our closing arguments, I

S do need you to leave your jury books in the jury room, in the

6 morning, because Miss Ykimoff will be updating it with the

7 closing instructions added to it, that Ill be reading to you.

8 You will then have the case, and you will begin

9 deliberation. So, thats our timeline, okay?

10 Now, you may not discuss this case with anyone or let

ii anyone discuss the case with you. If someone tries to do that,

12 stop him or her, explain that you are a juror and that you are

5 13 not allowed to discuss the case. If he or she continues,

14 please report the incident to me as soon as possible.

15 Remember, you may not speak with the defendant, the

16 defendants lawyer, the prosecutors or anyone else, even if

17 its not about this case. It is very important that the only

18 information that you receive about this case are when you are

19 all together, in this courtroom, acting as a jury and the

20 prosecutor, the defendants attorney, the defendant, and I are

21 present.

22 That means, when you leave here this afternoon and go

23 home, please do not inadvertently read anything in a newspaper

24 or listen to anything on the radio.

5 2S You may not do any independent research. You may not
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use your handheld devices, you may not use the Internet, in any

2 way, to look up anything regarding this case.

3 You may not go to the scene. If it ever becomes

4 necessary for you to see the scene, we will arrange for you to

S go there as a group and with us present.

6 You still may not talk to this -- about this with any

7 family members or friends. You still cannot talk to each other

8 about the case. Your time to talk to each other will be

9 tomorrow morning, after youve heard closing arguments, after

10 you have been given instruction, and I send you back to the

ii jury room for that purpose, okay?

12 So, if you could get here by like eight-fifteen,

5 13 eight—twenty, our goal is to be on the record at eight-thirty.

14 Anything you want to leave in the jury room, you can.

iS Well lock the room as soon as youre all gone for the day.

16 I hope you have a nice evening.

17 Mr. Levine, will you please escort the jury out?

18 (At 4:18 p.m., jury exits courtroom)

19 THE COURT: Thank you. Okay, you all may be seated.

20 Now, I guess since its only 20 after four, were

21 gonna go off the record and look at the jury instructions. But

22 I would be curious as to what the prosecutors response is.

23 Mr. Pawluk wants the Court to use one of the -— at least one of

24 the two that we have available to dismiss Ms. Milam.

25 MS. MORTON: My response would be I initially thought
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that she was sleeping but, in watching her, I actually think

2 she just listens with her eyes closed. And I think that just

3 like a former -- I think the judge you replaced used to do the

4 exact same thing. And when somebody would object, he would

S open his eyes and answer. So, I —- I mean, I think we could

6 inquire of her or, you know -- I mean --

7 THE COURT: Right.

8 MS. MORTON: -- I guess that Id leave it to your

9 discretion, but I dont think shes actually sleeping. I think

10 shes listening.

ii THE COURT: Well -- and then, Mr. Pawluk, I

12 understand your argument. Do you wish to add anything to it?

5 13 MR. PAWLUK: Well, Judge, you cant tell if a

14 persons sleeping, whether or not they are sleeping. With

15 their eyes closed, everybody assumes you -- you are sleeping

i6 with your eyes closed. I mean, thats -—

17 THE COURT: I dont know. I -- Im --

18 MR. PAWLUK: -- pretty common behavior.

19 THE COURT: Ive paid special attention. She moved

20 around a lot. She didnt stay in one spot all the time. I ——

21 I did not observe her, in any way, not paying attention for a

22 long enough period that I would be apt to -- that I would

23 excuse her.

24 Id also make sure that were clear. Im gonna draw

25 two names, but they are not excused as jurors. Im just
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i letting them leave because only 12 people deliberate. When I

2 have them leave the building, they will be given a recess

3 instruction. And they are subject to being recalled here

4 should something happen to one of the 12. And that just

S recently happened to me with a jury. And thank gosh that we

6 did that, because we were able to call back one of the people

7 dismissed. They were able —— they —- or, allowed to leave the

8 building is how I would like to say it. They were able to join

9 the jury, and we were allowed to deliberate to a verdict. So,

10 the two names that I draw are —— are not excused or dismissed.

ii Theyre allowed to leave the building during the deliberation

12 phase, but they are still subject to being called back. I just

5 13 wanted to be clear about that. And, of course, Ill be clear

14 with them because, as I said, they will be given the recess

iS instruction that they can leave, but we have to have a cell

16 phone and they still cant learn anything about the case.

i7 All right, lets just quickly go through this, then,

18 if we can.

19 MS. VAN LANGEVELDE: Do you have a binder for us?

20 MS. MORTON: Do you have a copy for us?

21 THE COURT: Did -- did not Lauren give you a binder?

22 MS. VAN LANGEVELDE: No.

23 THE COURT: No? Does she usually give you a binder?

24 MS. VAN LANGEVELDE: I -- I think she --

25 MS. MORTON: Well, she usually gives us a --
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i MS. VAN LANGEVELDE: -- gives us a packet.

2 MS. MORTON: -- copy.

3 THE COURT: A packet. Do you know where -- can you

4 go find out where Laurens packets at, jury instructions for

S the prosecutor and the defense, so we can quickly go through

6 and see what were taking in and keeping out?

7 LAW CLERK: I was hoping there was some way to print.

8 I wish she wouldve --

9 THE COURT: Well, she mightve already printed it.

10 Kris may know. It could be right on her desk. Cause she knew

ii we were gonna do this as soon as we were done for the day.

12 MS. MORTON: Sometimes she does email them, but we

5 13 didnt get an email of the most ——

14 THE COURT: I know she said shed been going through

15 and marking them because -- obviously, we need to leave in

16 3.03; right, defendant not testifying?

17 MS. MORTON: Okay.

18 THE COURT: She put stickies on my book.

19 Replacement juror comes out, 3.lla, cause we do not

20 have a replacement juror.

2i The defense want -— the prosecutor wants 3.13:

22 Possible penalty should not influence your decision.

23 It is the duty of the judge to fix the penalty.

24 I mean, that —- that needs to stay; correct, Mr.

25 Pawluk?
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MR. PAWLUK: Thats correct, Judge.

2 THE COURT: Okay. Four point oh one, defendants

3 statements as evidenceagainst the defendant. I dont recall

4 any of the defendants statements.

5 MS. MORTON: That he threatened to --

6 THE COURT: Oh.

7 MS. MORTON: -- kill her father.

8 THE COURT: Yup, that stays in. Inconsistent

9 statement used to impeach a witness, yes. Now, that, youre

10 gonna have to each talk to each other when they -— thats 4.05.

ii My version has all the blanks in it. We need to fill in the

12 blanks for 4.05. Four point oh seven stays. You did

5 13 stipulate. You stipulated to exhibits, you stipulated to

14 curriculum vitae. Motive, not to consider motive. Correct,

iS Mr. Pawluk?

16 MR. PAWLUK: Correct, Your Honor.

17 THE COURT: The prosecutor had that in her pack. And

18 you didnt -- I think you must not have responded.

19 Evidence of other offenses relative limited —-

20 relevance is limited to a particular issue, 4.11. I think

2i theres some blanks in here.

22 MS. MORTON: Do you -- on -- can we go back to 4.5?

23 Im sorry.

24 THE COURT: Its all right.

5 25 MS. MORTON: On that one, there was some discussion

56th Circuit Court
Charlotte, Michigan

269

Jury Trial 3/28/17  954a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



i

before —- is it okay if I sit?

2 THE COURT: Yeah.

3 MS. MORTON: Thank you. There was some discussion

4 when we were setting these up, becausethat second paragraph,

S we feel, is inappropriate. We dont think that the statements

6 are —— would fall under the rules that may allow them to be

7 used as substantive evidence. I dont even think thats really

8 applicable based on the statements that were used, but Mr.

9 Pawluk thought that they were. So, I think theres a

10 disagreement there about what should be given.

ii THE COURT: Do you have -- you dont have your jury

12 instructions, at all, with you?

5 13 MR. PAWLUK: No, Judge. I can go on -- on -- on

14 memory here.

15 The first portion of that jury instruction deals with

16 impeachment.

17 THE COURT: If you believe that a witness previously

18 made a statement inconsistent with his or testimony at

19 trial, the only purpose for which the earlier statement

20 can be considered by you is deciding whether the witness

21 testified truthfully in court. The earlier statement is

22 not evidence that what the witness said earlier is true.

23 MR. PAWLUK: Thats right. Thats --

24 THE COURT: So, we all agree that comes in?

5 25 MR. PAWLUK: Yes.
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MS. MORTON: Yes.

2 THE COURT: Okay. Then, as the direction said:

3 Use the following paragraph if the statement was

4 admitted both to impeach the witness and as substantive

5 evidence.

6 And then that reads:

7 Evidence has been offered that one or more witnesses

8 in this case previously made statements inconsistent with

9 their testimony at trial. You may consider such earlier

10 statements in deciding whether the testimony at this trial

ii was truthful and in determining the facts of this case.

12 You want that; correct, Mr. Pawluk?

5 13 MR. PAWLUK: I do, Your Honor.

14 THE COURT: Miss Morton, can you --

iS LAW CLERK: She didnt print em off.

16 THE COURT: Okay, thats all right. Well wait until

17 the morning to print em. Were doing good.

18 MS. MORTON: Under the use note, it indicates that

19 paragraph two addressesthose situations in which the out-of-

20 court statement is admissible both to impeach and as

21 substanance -- substantive evidence because of non-hearsay or

22 admissible hearsay under MRE 801(c) ——

23 THE COURT: Urn-hum.

24 MS. MORTON: -- through (d), 803, 803a and 804. So,

2S I think that the defense would have to indicate which
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i statement, and youd have to go through each statement and

2 determine if it was admissible hearsay in addition to proper

3 impeachment.

4 THE COURT: Okay, my instruction doesnt -- I agree

5 with you that it has to be both to impeach and as substantive

6 evidence. I dont have anything about the hearsay rule. But,

7 I think that we need to know what statements youre talking

8 about, and then we can talk about em, Mr. Pawluk. What --

9 which statements are you referring to?

10 MR. PAWLUK: Well, Judge, there was a series of

ii statements made by both VanessaGomez at her forensic

12 interview, also probate transcript, and also the preliminary

5 13 exam transcript. There was also a variety of statementsmade

i4 by Jazmeen in her forensic interview that I asked both of those

15 girls about, that were substantive statements, that we had

16 questions and answers about.

17 So, when I get into what specific statements, I would

18 have to look at the record and detail the record as to cross

19 referencing statements from the forensic interview, from the

20 court transcripts, to be able to answer specifically which

21 statements were substantive.

22 I think that —- I think that the second section of

23 four —— or, 4.5 is a general instruction —- is a general

24 instruction for the jury and doesnt call for addressing

25 specific statements. I think its just —- just like the
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i impeachment portion, Judge, the same argument that the

2 prosecutors making should —— would also apply for the first

3 section. What specific statements are -- impeachment?

4 Well, I think both instructions in 4.5 and the

S general instruction to the jury. I mean, Id -- you know, we

6 would be sittin here forever if I have to go through a

7 transcript. Wed have to get that copy, and then Id have to

8 go through each one individually. I think its a general

9 instruction, not a specific instruction.

10 THE COURT: Ms. Morton.

ii MS. MORTON: Well, again, if you look at the use note

12 by the committee, thats not at all what they indicate. Its

13 not -- theres -- how would you have a general instruction

14 about a prior inconsistent statement that didnt apply to

15 specific statements? Prior inconsistent statements are

16 specific statements. Theres that —— frankly, that just

17 doesnt make any sense.

18 THE COURT: Okay, well, do -- do -- okay. In the --

19 in the note that you have, does it include 803(4)?

20 MR. PAWLUK: Well, Judge, there is --

21 THE COURT: Mr. Pawluk --

22 MR. PAWLUK: Oh, Im sorry.

23 THE COURT: -- please, I asked a question.

24 MR. PAWLUK: I thought you were directing to me.

5 25 THE COURT: Well, I was asking --
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MS. MORTON: It says 803.

2 THE COURT: Okay.

3 MS. MORTON: So --

4 THE COURT: So --

S MS. MORTON: -- yes.

6 THE COURT: -- the -— so, yeah. So, 803(4), the

7 statements that is generically stated, but I do think we have

8 to have some —- at least some more specificity before

9 instruction, Mr. Pawluk. Are statements made for the medical

10 treatment, medical diagnosis, or et cetera, in connection with

ii treatment? So, the statements made for the forensic interview

12 would fall under 803(4).

5 13 MS. MORTON: No, the -- a forensic interview is the

14 police interview.

15 THE COURT: Oh, the -- hes -- youre talking about

16 the police interview, not the interview with Doctor —-

17 MS. MORTON: Guertin?

18 THE COURT: -- Lugin --

19 MS. MORTON: Guertin.

20 THE COURT: And Luginbill.

21 MS. MORTON: Luginbill didnt interview her, though.

22 Guer -- Guertin did.

23 THE COURT: But, I thought she made statements to

24 Luginbill, or non -- or -- or -- this is why you -- you do have

25 to —— its not -- the jury doesnt get to figure this out,
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becausethe reality is it has to be impeach the witness and as

2 substantive evidence.

3 I dont know about the note. Ms. Mortons veracity

4 is not in question with me. Im just saying I dont know about

S the note. Thats not what I have in front of me.

6 Were gonna have to look at 405. Youve got to look

7 at it tonight or in the morning, Mr. Pawluk, and be prepared to

8 address 405, paragraph two, and what it needs to be.

9 So, thats an issue.

10 Lets keep moving. All right, so I already said 411.

ii Where did I leave off? Thats right, you had me go back.

12 Character evidence regarding the credibility of a witness,

5 13 5.08. Thats out; correct?

14 MS. VAN LANGEVELDE: Yes.

iS THE COURT: Character evidence regarding conduct of

16 defendant is out. Five point oh nine is in. That is the one

17 that says the childs promise to tell the truth takes place of

i8 the oath.

19 Expert witnesses -- I bet you Lauren has that.

20 Hopefully --

21 MS. VAN LANGEVELDE: I saw her type that, actually.

22 THE COURT: Yeah. And well —— were —— so, well

23 take care of that with this -- you know, the experts and what

24 they -— and how I -- what I —— police witnesses is in, of

5 25 course.
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Personal injury, use of force or coercion, 20.09?

2 MR. PAWLUK: Thats out, Your Honor.

3 THE COURT: Thats out. Okay, on 20.29, which is the

4 limiting instruction for expert testimony in child criminal

5 sexual conduct cases: Youve heard the blank opinion about the

6 behavior. You should consider that evidence only for the

7 limited purpose of deciding whether Vanessa Gomezs acts and

8 words after the alleged crime were consistent with those of a

9 sexually abused child. That evidence cannot be used to show

10 the cri -- that the crime charged here was committed or that

ii the defendant committed it. Nor can it be considered an

12 opinion by blank that Vanessa was telling the truth.

5 13 So, for sure, that goes for Dr. Guertin.

14 MS. MORTON: Urn-hum. Guer -- well, he didnt talk

iS about behavior of sexually abused children. Dr. Henry did, and

16 so did Dr. Hobbs.

17 MS. VAN LANGEVELDE: And so did Dr. Hobbs. This one

18 -- this one was created for the psychologists, Judge. This is

19 the Beckley -—

20 MS. MORTON: Instruction.

21 THE COURT: Oh, this is Beckley?

22 MS. MORTON: Yeah.

23 MS. VAN LANGEVELDE: Yeah.

24 THE COURT: All right, so thats Henry and Hobbs.

5 25 All right, then that one we have to deal with.
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We never -- nobody asked me to give the supporting

2 dog instruction. Normally, that would be allowed to be done,

3 but, normally, I would do that before that person testified.

4 But, do you want me still to give it, Mr. Pawluk?

S MR. PAWLUK: Yes, I do, Your Honor.

6 THE COURT: Okay. Im gonna modify it. This is kind

7 of the standard dog instruction. But it says:

8 During the testimony, there will be a dog present.

9 Im going to say during the testimony, there was a

10 dog present.

ii MR. PAWLUK: No objection.

12 THE COURT: And Ill just make it so its —— the

13 tense —— the -- the verb tense is in any —— are all appropriate

14 there.

iS MR. PAWLUK: Okay.

16 THE COURT: Everybody has agreed on the verdict form;

17 correct?

18 MR. PAWLUK: Yes.

19 MS. VAN LANGEVELDE: I dont think weve looked at

20 it.

21 MS. MORTON: We havent seen it.

22 THE COURT: Lauren said that youve seen it.

23 MS. MORTON: Oh.

24 THE COURT: Can you please -- and she put it in my

5 25 binder, and it doesnt go in my binder till everybodys seen

56th Circuit Court
Charlotte, Michigan

277

Jury Trial 3/28/17  962a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



S
i it, but maybe you dont remember.

2 MR. PAWLUK: Do you want to see it first? I think

3 Ive seen it. Yeah.

4 MS. MORTON: No, its okay.

S MR. PAWLUK: They add location.

6 THE COURT: It adds the location.

7 MS. VAN LANGEVELDE: Yeah, but his --

8 MR. PAWLUK: Yes.

9 MS. VAN LANGEVELDE: -- location is --

10 MS. MORTON: Right, but theres two Courtland

ii Streets. And the only thing is there was a case that came out

12 like literally Monday, I think, about this very issue. So, if

5 13 we could put -- werent there two different locations in the

14 house?

15 MS. VAN LANGEVELDE: There were two bedrooms, two

16 different bedrooms, yeah.

17 MS. MORTON: Her bedroom, morns bedroom, maybe to

18 distinguish the location in the house.

19 THE COURT: She testified that one was in her bedroom

20 and one was in --

21 MS. VAN LANGEVELDE: Like the master or Moms bed.

22 THE COURT: Parents bedroom.

23 THE COURT: Mom -- yes.

24 MR. PAWLUK: No objection.

5 25 THE COURT: I -— I —— I think that just makes sense.
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And I -- I would have granted that because, otherwise, I think

2 the jury would be very confused. But what case? Is it a

3 published or an unpublished case?

4 MS. MORTON: Oh, I have to look. Hang on.

S MS. VAN LANGEVELDE: I just got on cite.

6 MS. MORTON: Yeah, yesterday.

7 MS. VAN LANGEVELDE: Yeah.

8 THE COURT: Do you want it to say childs bedroom or

9 victims bedroom?

10 MS. VAN LANGEVELDE: (No verbal response).

ii MS. MORTON: (No verbal response).

12 MR. PAWLUK: (No verbal response).

5 13 THE COURT: I would think childs bedroom is neutral.

14 And then Court -- and then the other one, well say parents

iS bedroom.

16 MS. VAN LANGEVELDE: Well, its not her -- its not

17 her parents. So, I would say defendantand Moms bedroom.

18 THE COURT: Well --

19 MS. MORTON: Or, he was not a parent.

20 THE COURT: Hes not her parent.

21 MS. VAN LANGEVELDE: Right.

22 MS. MORTON: Well --

23 THE COURT: But wasnt, though, the other kids were

24 in the room? The allegation is the other children were in the

5 25 room? How about lets say Mothers bedroom?
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S
i MS. MORTON: No, that was Jazmeen with the other kids

2 in the room.

3 THE COURT: Mothers bedroom, thats what were gonna

4 say.

S So, weve got Stonegate trailer park, Courtland

6 Street, childs bedroom, Courtland Street, Mothers bedroom,

7 and Kensington Meadows. All right, so thats done.

8 MS. MORTON: I dont think its published, by the

9 way. It looks like Berrien County just had one come back on

10 that. I dont know if it will be published. But I didnt get

ii the name of the case.

12 THE COURT: It came back because they didnt have it?

5 13 MS. MORTON: Reversed becausethe jury instructions

14 and the verdict form language were worded identically, there

15 was no specification that count one was -- was the incident in

16 the bedroom and count two was the incident in the bathroom.

17 Nobody attempted to differentiate.

18 THE COURT: Got it.

19 MS. MORTON: So, he was -- he was found guilty of one

20 and acquitted of one —-

21 THE COURT: Because they didnt know --

22 MS. MORTON: -- because they couldnt determine --

23 THE COURT: Okay.

24 MS. MORTON: Yeah.

5 25 THE COURT: And then, the two limiting instructions,
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i special limiting instructions that I gave after Dr. Guertin

2 testified, those will be copied. I read them verbatim after

3 you approved them. Those will be copied and put in the jury

4 notebook because theyre getting all the final instruc -— all

5 instructions that theyve been given.

6 Okay, so, as I understand it, the homework for

7 tonight is 4.05, inconsis —— prior inconsistent statements, as

8 to paragraph two. And well make sure that -- then Lauren will

9 make the change for the limiting instruction on the expert

10 testimony for the psychologists, and then 5.10, the regular

ii expert testimony. And then evidence of other offenses

12 relevance, I guess we had needed to deal with 4.11

5 13 MS. VAN LANGEVELDE: That other -- other offenses,

14 Judge, theres the specific one for other child sexual assault.

15 I want to make sure that were using that one.

16 THE COURT: What one?

17 MR. PAWLUK: Its 4.lla, I believe.

18 MS. MORTON: No, its 20 —-

i9 MS. VAN LANGEVELDE: Its in the twenties.

20 MS. MORTON: Right. The one about other acts

21 shouldnt start with a four, it should start with a 20, which

22 would be 20.28.

23 THE COURT: Okay.

24 MS. VAN LANGEVELDE: Twenty point twenty-eight a.

5 25 THE COURT: All right, so I should take out --
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1 MS. MORTON: Oh, yeah.

W 2 THE COURT: -- 4.10.

3 MS. MORTON: Yeah.

4 THE COURT: No, 4.11.

S MR. PAWLUK: Eleven.

6 THE COURT: four eleven comes out. And the good news

7 is that she does have that right here. Evidence of other acts:

8 The prosecution introduced evidence of claimed acts

9 with a minor for which he is not on trial.

10 Twenty point twenty-eight a.

ii MS. MORTON: Yes, yup.

12 THE COURT: Got it. Okay. All right.

5 13 MS. MORTON: And I -- Im emailing both you, Judge,

14 and Mr. Pawluk the copy with the use notes that I was

15 reading --

16 THE COURT: Thank you.

17 MS. MORTON: -- so you can see exactly --

18 THE COURT: And Im sure Lauren probably has those

19 back in the —— at the law clerk station. I just dont have

20 those in my book.

21 I would like, then, especially that we get here at

22 eight—fifteen because I would like to have —— Id like the jury

23 instructions nailed down prior to closing arguments unless,

24 cumulatively, the closing arguments take long enough that I

25 give them the quick morning break, bring em back, and give em
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i

instruction. But I would like to just go straight through,

2 depending on how long it takes, okay?

3 MR. PAWLUK: Okay.

4 THE COURT: Anything else I can do for anyone before

S we recess for the night?

6 MS. VAN LANGEVELDE: No thank you.

7 MR. PAWLUK: No, Your Honor. Thank you.

8 THE COURT: Great. Thank you. We stand in recess

9 till eight-fifteen --

10 MR. PAWLUK: Eight—fifteen it is.

ii THE COURT: -- tomorrow.

12 (At 4:39 p.m., proceedings concluded for the day)
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. 1 Charlotte, Michigan

2 Wednesday, March 29, 2017 — At 8:18 a.m.

3 THE COURT: All right, we are on the record in the

4 People of the State of Michigan versus Uribe, file 13—404—FC.

5 Ms. Morton is here on behalf of the People. Mr.

6 Pawluk is here with the defendant.

7 Sir, raise your right hand. Do you swear to tell the

8 truth, the whole truth, and nothing but the truth, so help you

9 God?

10 THE DEFENDANT: Yes, maam.

11 (At 8:18 a.m., defendant sworn by the Court)

12 THE COURT: Please have a seat.

13 Its my understanding that Ms. Van Langevelde has

14 full-blown laryngitis.

15 MS. MORTON: Yes, I am aware of that.

16 THE COURT: Hi.

17 MS. MORTON: Hes just trying to help me --

18 THE COURT: Oh, youre not --

19 MS. MORTON: -- get ready. And the longer you can

20 give me to be ready for this, the better.

21 THE COURT: Oh, you did not know that until this

22 morning?

23 MS. MORTON: Correct.

24 THE COURT: Well --

25 MS. MORTON: About seven-forty-five.
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. 1 THE COURT: Is she even in the building?

2 MS. MORTON: She is. I think shes avoiding me.

3 THE COURT: How are you, Mr. Pawluk?

4 MR. PAWLUK: Im doing good, Judge. Thank you.

5 THE COURT: Okay. Well, first of all, let me just

6 put on the record I did receive an email last night from Ms.

7 Van Langevelde regarding the venue issue, and Miss Ykimoff had

8 already put the special instruction after the normal venue, you

9 know, that says, da-da-da. She had put that in there.

10 And you dont have any objection to that, do you, Mr.

11 Pawluk?

12 MR. PAWLUK: No, I do not, Judge.

14 of. THE COURT: Okay, so that ones already taken care

15 So, to the best of my knowledge, the ish -- the only

16 remaining issue is 4.05. The prosecutors position is only

17 paragraph one should be read as a final instruction unless the

18 defendant specifically indicates what statements he would like

19 in paragraph two, and then the Court would make a determination

20 if it actually was substantive evidence.

21 Mr. Pawluk.

22 MR. PAWLUK: Thank you, Judge. And, yes, I had a

23 chance to digest and process jury instruction 4.5 last night.

24 And, actually, the prosecutions correct with respect to other

25 statements that can be presented as substantive. And there are
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S
i three that come to my attention.

2 THE COURT: Okay, number one.

3 MR. PAWLUK: Number one, there was -- its actually a

4 -- a report from Dr. Luginbills office, his physicians

5 assistant, Daniels, I believe her name is. Anyways -- and,

6 actually, we had redacted some of the language in that document

7 where she had seen Dr. Guertin and stated, No intercourse.

8 So, I asked her -— I says, Did you ever tell Dr. Guertin no

9 intercourse? She denied it. So, theres an impeachment

10 issue. But under 803(4), medical records and so on and so

ii forth, thats where it is if a hearsay exception.

12 THE COURT: Ms. Morton is nodding in the affirmative.

13 That will be allowed under paragraph two.

14 Your second statement.

15 MR. PAWLUK: Again, Luginbills medical report where

16 I asked her, you know, how was her relationship with her

17 father. She said it was good. And I said, Did you ever tell

18 the doctors that you disliked weekends at her dads house?

19 And she, obviously, had conflict with that. Thats the other

20 one under 803(4).

21 THE COURT: Dislike weekends?

22 MR. PAWLUK: Disliked weekends at Dads.

23 MS. MORTON: Well --

24 THE COURT: Let me see. Can I see the actual

5 25 exhibit, please?
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. 1 MR. PAWLUK: Yes, if I can find it.

2 MS. MORTON: While hes finding that, can I just

3 comment quickly?

4 THE COURT: Yes, you may.

5 MS. MORTON: The -- Dr. Luginbill indicated that,

6 number one, that he couldnt attribute that statement to

7 Vanessa directly and that it was more likely from her mother.

8 So, I dont know that theres been a foundation to say that

9 that was a statement by Vanessa. I specifically asked him

10 about that statement and the way it was worded, and he

11 indicated —— plus, it says that her parents are divorced. And

12 like Vanessa said that she would never say that because they

13 were never married. So, I dont think theres been a
14 foundation there to. establish saying that the statements were

15 made in that way and noted properly or that they were made by

16 Vanessa.

17 MR. PAWLUK: Well, Judge, that argument -- she could

18 say that about every piece of medical information throughout

19 the course of Vanessa Gomezs treatments as the -—

20 THE COURT: Where was the one about no intercourse?

21 Thats in here, also?

22 MR. PAWLUK: Yes, Judge, it is. Its --

23 THE COURT: All right. Im just gonna put Exhibit

24 12, so that the jury knows, and then Ill —— Ill allow the

25 second statement.
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S
i Next, Mr. -- your third statement, Mr. Pawluk.

2 MR. PAWLUK: Doctor -- Dr. Guertins report where she

3 tells him no bleeding. I had crossed her concerning that

4 issue. There was a variety of responses. She couldnt

5 remember, didnt know, so on and so forth. And I think that

6 her statement to Dr. Guertin that theres no bleeding is

7 substantive under --

8 MS. MORTON: I would --

9 MR. PAWLUK: -- under 804(3).

10 MS. MORTON: I would agree, just -- we can just say

ii anything in the medical records would -- paragraph two would

12 apply to.

13 THE COURT: Okay.

14 MS. MORTON: Rather than going through --

15 THE COURT: Yup.

16 MS. MORTON: —- all the different statements.

17 Anything -- they are an exception to the --

18 THE COURT: So, I would read is --

19 MS. MORTON: -- hearsay rule.

20 THE COURT: Evidence has been offered that one of our

21 witnesses in this case previously made statements inconsistent

22 with her testimony at trial.

23 Do you want me to specifically reference exhib --

24 which -- which number is Guertin? Let me see.

25 MR. PAWLUK: Guertin -- Guertins not an exhibit.
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S
i THE COURT: Okay. So, that one has to be

2 specifically stated.

3 Im just asking how —— Mr. Pawluk, these are your

4 statements. Do you want me to say evidence has been offered

5 that -—

6 MR. PAWLUK: Well, Judge, can I respond?

7 THE COURT: Yeah.

8 MR. PAWLUK: The -- the -- the jury instruction does

9 not require me to even provide specific statements.

10 THE COURT: Right. So, do you want me just to do two

ii as it reads, as opposed to specifics?

12 MR. PAWLUK: I would say statements for example,

i3 and then give em three.

14 MS. MORTON: Well, I think that if you just say

15 before paragraph two the following paragraph applies to the

16 statements found in the medical records would be sufficient,

17 because to act like those statements could apply to all is

18 inaccurate. Its not a proper instruction.

19 So, if you say statements contained in the medical

20 records, you know, this -- this next paragraph applies to

21 statements contained in the medical record -—

22 THE COURT: All right. Correct me if Im wrong, but

23 paragraph two is really related to Vanessa Gomez; correct?

24 MS. MORTON: They all are.

25 MR. PAWLUK: Yes.
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. 1 THE COURT: Okay. So, evidence has been offered that

2 Vanessa Gomez previously made statements inconsistent with her

3 testimony at trial.

4 MR. PAWLUK: Yes.

5 THE COURT: You may consider such earlier statements

6 in deciding whether the testimony at trial was truthful and in

7 determining the facts of this case.

8 MR. PAWLUK: Yes, Judge, but --

9 THE COURT: Then -- then, in your closing, cant you

10 direct them to look at exhibit -— well, I guess the no bleeding

ii -— like, cant you, in your closing, direct them to that, as

12 opposed to having to enumerate it after I give that

13 instruction?

i4 MR. PAWLUK: No. I was gonna do that anyway. Yes, I

15 can. But just to carry over what Miss Morton was arguing about

i6 yesterday is that I had to know what specific statements.

17 THE COURT: Okay.

18 MR. PAWLUK: And if I know what specific statements,

19 then I should be able to include those specific statements in

20 the instruction, also. She wanted specific statements

21 yesterday. Ive --

22 THE COURT: Okay --

23 MR. PAWLUK: -- provided specific statements.

24 THE COURT: -- for example. All right, any other --

5 25 Ill —- once -- once we have this typed up, well give it to
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S i you both, to look at, to make sure before I actually give the

2 instruction.

3 Is there any other issue regarding the jury

4 instructions?

5 Ms. Van Langevelde, I already dealt with your email

6 from last night, and everybodys good with that. And we have

7 that instruction in the -- in the book.

8 MS. VAN LANGEVELDE: Okay, thank you.

9 THE COURT: Really, dont do that. Makes my throat

10 hurt.

ii LAW/JURY CLERK: Are we only -- are we including both

12 -- Judge? Sorry, I dont --

13 THE COURT: Yes, both.

14 LAW/JURY CLERK: (Inaudible).

15 THE COURT: Anything else?

16 MR. PAWLUK: Defense is satisfied with the jury

17 instructions, Your Honor.

18 THE COURT: Okay. Are you satisfied with the jury

19 instruction, then, Ms. Morton?

20 MS. MORTON: Im sorry?

21 THE COURT: Are you satisfied, also, then, with the

22 jury instructions?

23 MS. MORTON: Yes. Thank you.

24 THE COURT: Okay. So, I believe -- Miss Bond, could

25 you put this back on the table for me, please?
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S i Ms. Bond, is Miss Ykimoff coming back with the jury?2 Or, could you go ask her what shes doing?

3 Off the record.

4 (At 8:29 a.m., off the record)

5 (At 8:31 a.m., back on the record)

6 THE COURT: Are we ready, then?

7 MS. MORTON: Yes.

8 THE COURT: Okay, lets bring the jury in, please.

9 (At 8:32 a.m., jury enters courtroom)

10 THE COURT: Please be seated. Good morning.

ii JURORS: Good morning.

12 THE COURT: Ladies and gentlemen, now we are at the

13 conclusion of the trial. And you may recall on Monday we

14 talked about what the concluding process will be. First of

15 all, both attorneys will be afforded the opportunity to deliver

16 their closing argument to you, and then I will give you your

17 final instructions of the law. And you will be given those

18 final instructions, and then you will go back to the jury room

19 and begin your deliberation.

20 And so, we will start first with Miss Morton.

21 MS. MORTON: Thank you.

22 When we started this trial, Miss Van Langevelde told

23 you that we were here because the defendant sodomized Vanessa

24 Gomez from the time she was five until she was nine, and thats

25 exactly what you heard from these witnesses for the last two
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S
i days.

2 Now, Im just going to ask your mercy, to bear with

3 me, because, of course, I bet you can guess, I wasnt planning

4 on doing this but someone lost her voice. So, here I stand

5 before you to give this closing argument. And weve both been

6 here for this trial, and, of course, I have been working on

7 this for a while. But —- but we both sat through the same

8 evidence, and thats exactly what Im gonna talk to you about

9 today, is the evidence in this case. And thats what your

10 decision has to be based on. And the Judge is gonna give you

ii instructions that say exactly that.

12 You decide the facts of this case based on the

13 evidence that you have seen in this courtroom over the last two

14 days.

15 So, thats -- going back to just the instruction you

16 got about.Dr. Guertin. Thats what that meant; you decide. It

17 doesnt matter what anybody else says. From here on out, it

18 only matters what you say about this case.

19 But Im going to tell you now how I think that the

20 evidence fits together. Thats the purpose of a closing

21 argument. Weve all watched it, weve all heard what the

22 witnesses said, and now were gonna talk about what it means.

23 You decide.

24 We have four counts in this case, all CSC - first

25 degree. They all involve anal penetration. So, thats common
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S i among all four counts. They all occurred when Vanessa was a

2 child under the age of 13, and they all occurred when the

3 defendant was over the age of 17.

4 Those last two, the ages, I dont think are gonna be

5 in dispute. Thats not why were here. Were not here to

6 argue over how old they were. Of course, the penetration is

7 what were gonna talk about.

8 Heres the elements. So, when the Judge instructs

9 you -- and shes already given you these instructions -- shes

10 gonna talk to you about the elements in each of these offenses.

ii And these are the things that we have to prove -— the People

12 have to prove -- beyond a reasonable doubt for you to find the

13 defendant guilty:

14 First: The defendant engaged in a sexual act that

15 involved entry into Vanessas anal opening by the defendants

16 penis.

17 Second: Any entry, no matter how slight, is enough.

18 It doesnt matt -— matter whether the sexual act was completed

19 or whether semen was ejaculated.

20 Okay, so heres how I like to think about this any

21 entry, no matter how slight. Lets say you have a balloon and

22 you have a pin. And you touch the pin to the balloon. It

23 doesnt really matter how far the pin goes in, the balloon

24 pops. It could be a little bit, could be a lot. It doesnt

25 matter. The balloon pops. Any entry into that balloon pops
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S
i it. Any entry, no matter how slight, is penetration under this

2 instruction.

3 Vanessa was less than 13-years-old. Defendant was

4 over 17-years-old. Again, I dont think thats going to be in

5 dispute.

6 So, Vanessa Gomez was our first witness. She came in

7 and told us about what the defendant did to her and about her

8 family. She talked about four times. First was at Stonegate

9 trailer. Go.ahead. And then she told us about two times that

10 occurred at a Courtland Drive address, one in her bedroom, one

ii in her moms bedroom, and then one at the Kensington Meadow

12 address, which was at lot six.

13 This, right here, is one of our exhibits. Its

14 Vanessa, and shes actually in the Stonegate trailer. And I

15 think its important for you to see this, because Vanessa came

16 in here as an 18-year—old to talk to us, okay? But this 18-

17 year—old girl, who came in here and had the strength to tell

18 you what the defendant did to her, is not who the defendant

19 victimized. It was five-year—old Vanessa. Thats who were

20 here about today, five-year—old Vanessa. And thats five—year-

21 old Vanessa standing in the Stonegate trailer.

22 So, she said they were living in the Stonegate

23 trailer park. She was five—years—old. She lived with her mom,

24 her sisters. At that point, it was Ana and Jazmeen. Myleesa

25 hadnt been born yet. Remember, she wasnt born till 2007.
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S
i And the defendant was living there.

2 The first time that this happened it was nighttime

3 and everybody was sleeping, and she was alone in the living

4 room, laying on the couch. The defendant was on a computer in

5 the kitchen area, and he called her over to the kitchen area,

6 bent her over a chair. The chair she described for us as being

7 white, it had white and with rounded bars and a floral pattern

8 on the seat, the -- the cloth part of the seat. She had her

9 stomach on the seat of the chair. She was staring at the wall,

10 which was a brown wall, and she said it had like a wood -- I

11 was imagining paneling, basically, and that he pulled her pants

12 down and put her penis -- his penis in her butt.

13 Now, when we started, the defendant -- the defense

14 attorney talked about, in his opening, how shes going to say

15 the same thing every time, he put his penis in her butt. And

16 -- and that that would be over and over, saying the same thing.

17 Well, I dont really know how else we would expect her to

18 describe that part of it. And if were only going to look at

19 that one little part of these events, then, yes, every time he

20 put his penis in her butt, thats true she said that.

21 So, whats different about each of these times is the

22 details. Every time was just a little bit different. She

23 tells us about four times that stick out in her mind, for

24 whatever reason. And in fact, she told us why they stick out

25 in her mind, these four times. Number one, this is the first
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S
i time. So, she remembers the first time, and we talked about

2 that in jury selection; remember? Most people remember their

3 first sexual experience. This was Vanessas.

4 So, she said her butt is where poop comes out. So,

5 we are very clear about what body part were talking about.

6 And she said this time she knew it was a penis because it was

7 bigger than a finger. Or, Im sorry, more round than a finger.

8 Later in her testimony she indicated bigger than a finger when

9 talking, I think, about Kensington Meadows, but well get to

10 that.

ii She did say it hurt, but she doesnt know if she

12 cried. She knew he was moving back and forth, she said,

13 because she could feel it. And she doesnt remember if he put

14 anything on him or her, and she never saw his penis.

15 So, what did she tell us about this event? She tells

16 what happened. She tells us how it felt, what she was looking

17 at, where it was, who was there, not, necessarily, where they

18 were. She knows they were sleeping because it was nighttime.

19 So, those are the things that she can tell us about this event.

20 The next night, she says she and the defendant were

21 making tacos. And at that time, he told her that she shouldnt

22 tell because he was gonna kill her father if she told anybody

23 what happened. And she believed this because there had been a

24 fight. She didnt see the whole fight, and we heard that from

25 -- I think Cathleen told us that and Vanessa told us that.
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S
i There may have been another witness, but at least those two

2 told us she didnt see the whole fight. But she did see the

3 effects of the fight; right? She saw Dad, afterwards. He

4 looked like he had a broken nose, his earrings were ripped out.

5 So, here, shes being told that the defendant, by the

6 defendant, is going to kill her father, and hes already

7 demonstrated an ability to hurt her father in this fight that

8 she watched.

9 And what was the fight over? Her. The fight was

10 . over him putting hot sauce in her mouth. So, not just a fight

11 about whatever, a fight about her. And now, hes telling her

12 if you tell him Im doing this to you, Im gonna kill him.

13 So, shes five. Believable to a five-year—old, that

14 hes now going to do something based on what the defendant has

15 done to her.

16 This is spring pictures when they were living in

i7 Stonegate. Again, five-year-old Vanessa. And then, heres

18 seven—year-old Vanessa.

19 By they time theyre living in Courtland, and which

20 is count two and three, shes seven. And, again, important to

21 remember who, exactly, the defendant victimized.

22 Count two, she was sleeping in her bedroom. And he

23 came into the bedroom while she was sleeping and got into bed

24 with her. It was morning time, and she knows this because

25 there werent shades on her windows and the light was coming
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S
i through, and she remembered that. So, what stood out in her

2 mind about this particular instance was the snapping noise.

3 Remember? She heard a snapping noise after he pulled her pants

4 down. And she said, What is that? And he told her dont

5 worry about it. She now knows, or believes, that it was a

6 condom because it didnt hurt as much. It was smoother going

7 in. Many condoms are lubricated. So, that would make sense

8 that it would be smoother going in, that it would feel

9 differently. And she specifically remembers that time because

10 it was different from the others. He, again, put his penis in

ii her butt.

12 And its interesting because we heard from Dr. Hobbs

13 yesterday, and that was one of the things that she talked

14 about, disclosure is more reliable if its described in

15 different ways. Here we have how it felt, what she heard, what

16 she saw, what he was doing, all of the senses. Not just

17 telling us what happened, but telling us about her different

18 sensory perception of this event; right? Things like hearing,

19 seeing, feeling. Those are all different senses that shes

20 experiencing while the defendant is sodomizing her.

21 She remembers facing the wall during this event and

22 that it was white, and thinking -— Ms. Van Langevelde asked

23 her, What were you thinking? She said, I was just thinking

24 this was wrong. But whos doing it? I mean, this is,

25 essentially, a father figure; right? Hes living in the home.
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S
i Hes a father to her sister. Hes the significant other,

2 boyfriend, fiancé of her mom, hes an adult authority figure in

3 the home.

4 Who tells a child whats right or wrong? We talked

5 about this in jury selection. A parent. Who do we learn

6 whats right or wrong from? Our parents. Or, our parent—like

7 figures. And here he is doing this to a six—year-old child.

8 She doesnt know where anybody else was. And how

9 this event ended was that he stopped, got out of bed, left her

10 room, and shut the door.

ii The next time that she remembers at Courtland Drive

12 -— heres seven-year-old Vanessa again at Courtland. And the

13 second time was in her moms bedroom. This time, she was in

14 her toys —- in -- in her toys —— in her room playing with toys.

15 And he called her into the bedroom. And remember, she was

16 asked several times why would you go in there, why would you

17 go in there. Well, I mean, number one, I dont —- I dont

18 want anybody to think that this was Vanessas fault for going

19 into the bedroom, like she deserved it for going into the

20 bedroom, which is really what that question implies, when you

21 ask it over and over, especially. But she went into the

22 bedroom, she told us, because she didnt really know what was

23 gonna happen. Its not like every time he called her into a

24 room he sodomized her, he put his penis in her butt. He would

25 call her into the room to punish her. Im sure there were
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S
i other times that he would call her into the room for non-

2 punishment and non-sexual assault reasons, but those arent

3 what stick out in her mind. But this time, she goes into the

4 bedroom because he calls her in there. And remember, shes

5 six—years-old and hes the adult authority figure in the home.

6 Shes not sure what time of day it was because the shades were

7 down in this room. Remember, Moms room had shades; her room

8 didnt.

9 On this instance, he bent her over the side of the

10 bed, and her face was down in the comforter. So, she wasnt

ii . looking at anything because her face was down. He pulled down

12 her pants and put his penis in her butt. And, on this time,

13 this is what stands out to her about this particular instance

14 is the slimy stuff. There was slimy stuff on her that he had

15 to wipe off with something white. And thats, she said, was

16 the only time she remembers the slimy stuff. So, this time

17 stands out in her mind from others.

18 And that, again, was something we talked about in

19 jury selection. Most people remember their first sexual

20 experience, their last sexual experience, and maybe a few in

21 between that are particularly special or stand out to them, for

22 whatever reason, there was something different. Maybe it was

23 somewhere you were, maybe it was something that happened. Who

24 knows? But it stands out to you for some particular reason.

25 For her, this time, it was the slimy stuff.
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S
i . He -- this is eight-year—old Vanessa, I think. Yes,

2 okay, because were gonna get into Kensington Meadows. So,

3 this is eight-year-old Vanessa. And by the time she is at

4 Kensington Meadows, shes eight.

5 We know that this last time occurred sometime in 2007

6 to -- between January of 2007 and February of 2008 because,

7 remember, Myleesa was born in 2007, in January, one day off

8 from Vanessas birthday, and the -- Cathleen and the defendant

9 broke up in February of 2008. So, thats the time frame for

10 this event.

ii She was -- she had wet the bed, and the mom -- and

12 her mom cleaned her up. And this event stands out to her, I

5 13 think for two reasons that she talked about: Number one, its

14 the last time; right? And number two, this was odd because she

15 normally would clean herself up if she wet the bed, and this

16 time Momdid it. Mom cleaned her up.

17 And defendant, when she -- when this all happened,

18 was not in the bed. He was in the bathroom. But Mom put her

19 in the bed, after she cleaned her up, with her baby sister,

20 Myleesa. Thats how we know it was after January of 2007. And

21 she got ready for work, and she left. And, no, Vanessa didnt

22 get out of the bed. And, again, that doesnt mean she asked

23 for this just because she didnt get out of the bed that Mom

S 24 had just put her in.25 The defendant got back into the bed with her and
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S
i turned her on her side. This is, of course, after Mom left for

2 work. Pulled her pants down, pulled his own pants down, and

3 put his penis in her butt. She described pain again with this

4 -- this incident. She doesnt remember crying, but she does

5 remember looking at the crib in the room.

6 So, again, what. do we hear from Vanessa? We hear

7 what happened, but we also hear how it felt, what she was

8 looking at, who was there, all of these other sensory issues.

9 And later on -- and it might be in here later, I

10 cant remember. But when asked how she knew he was moving back

ii and forth on this instance, she said, The bed was moving, and

12 my vision was going in and out. Im not really sure what

13 wouldve been causing that. Maybe she was closing her eyes.

14 She didnt describe for us, but thats how she described it.

15 And she remembers that movement of the bed from the defendants

16 movement back.and forth while he had his penis in her butt.

17 So, Vanessa tells us that he -- the defendant only

18 told her one time that he was gonna kill her dad. That was

19 enough for her. She didnt -- she was worried about her dad.

20 She believed that he would do that. She told us that this

21 happened from the time she was five until they broke up, until

22 2008, and these four times, in particular, are times when she

23 -- you know, again, they stand out for whatever reason, and we

24 talked about those reasons.

25 I -- in terms of venue, one thing youre going to
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S
i hear from the Judge is that one of the things we have to prove

2 is that these all happened in Eaton County except for

3 Stonegate. As long as a crime occurred within one mile of the

4 Eaton County border, venue is proper. Youre going to get an

5 instruction that says that.

6 Again, dont listen to me. Listen to the Judge. If

7 I say something different, she makes the rules, okay? But I ——

8 Im pretty confident thats what youre gonna hear, is that as

9 long as its within a mile of the border. And thats what

10 Detective Dahike told us is that, in fact, Stonegate —-

ii addresses count one -- was on Eaton Rapids Road, but it was

12 within a mile of the border.

13 In 2002, she tells her friend, Makayla Gibson that

14 she was being sexually abused after Makayla tells her. So,

15 lets talk about that. What did Dr. Henry say about that? He

16 said that, by the time theyre getting to this age, peer

17 relationships are the most important; right? We have moved

18 away from our dependency on our parents, who, before this, are

19 providing everything for us, and now were looking to our peers

20 to provide that support that we need and also friendships, just

21 —- I mean, we all went through it. So, Im sure you can

22 remember that, moving from wanting to be with your parents all

23 the time to not being with your parents. Or if you, say, have

24 like a 12-year-old right now, youre experiencing that at home.

25 So, her friend discloses. And she says, Hey, that
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i

happened to me, too. She doesnt tell anybody else at that

2 point. She tells her friend.

3 Now, she does talk again about a time when she talked

4 to the defendant again, after referring somebody to him for a

5 tattoo, and he asked if there was somewhere in the woods that

6 they could go to meet so he could give her, basically, like a

7 commission. Why you would need to meet in the woods -- she was

8 wondering the same thing. And figured, hey, Im not gonna let

9 this happen again. Of course, now its been four years; right?

10 And so, she says, Forget it. I dont want the money.

ii Because shes too afraid that shes going to be sexually

12 abused.

5 13 Now, going back to the peer relationship thing.

i4 Also, Dr. Hobbs indicated -- she didnt talk about whether

15 disclosure would be more likely to a friend, but she did talk

16 to us about how important those peer relationships become as

17 you get older. So, that was something that Dr. Hobbs and Dr.

18 Henry definitely agreed on. In fact, I didnt really think

19 there was anything they disagreed on. But that was one of the

20 things that I noticed -- noted was that they both agreed that,

21 as you get older, those peer relationships become much more

22 paramount in your life than -- than do your parents, as hard as

23 that may be for parents.

24 So, she first told Makayla Gibson. And we talked

5 25 about that. And then, she told her best friend, Jamara, Jamara
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S
i Parker, because she was trying to figure out how to tell her

2 momat this point. So, she says to her best friend, This

3 happened to me. And, How do I tell my mom? And Jamara

4 says, Well, just tell her.

5 So, she tells her momand her dad. Her dad was

6 upset. And they con -- her momcontacts the police. And then,

7 go through that process of the interviews with the police. And

8 we heard from Officer Martinez. She took the initial report.

9 And then, we hear from Detective Dahlke. She does the

10 interview with Vanessa at the hospital, at the CAC, the Child

ii Assessment Center.

12 So, from 2008 to 2012, she says not regularly seeing

13 the defendant, but he is still picking up her sisters. So,

14 theres this discussion, I think with both of Dr. Henry and Dr.

15 Hobbs. I know Dr. Henry said it, that one of the factors could

16 be that you dont have contact with this person anymore. What

17 leads to disclosure? That was kinda the discussion.

18 And so, at this point, shes not completely separated

19 from the defendant. And it takes her a while, right, to get to

20 the point where shes like, okay, Im safe to tell. Safety is

21 the concern, the paramount concern, if you listen to the reason

22 theyre talking about. What makes a kid feel safe enough to

23 disclose? Theyre out of the -— their life, things like that.

24 So, they had been broken up for four to five years before she

25 actually discloses.
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S
i Important to note no custody case going on at the

2 time. Nobody talked about that.

3 So, one of the things -- and Dr. Hobbs touched on

4 this quite a bit, and Dr. Henry said it, too, was that that

5 would be a factor in looking at if, you know, somebody was

6 influencing the child to make false allegation would be a

7 custody case. Cathleen told us that they got along better

8 after they broke. I think thats probably true for a lot of

9 people who break up. Theyre not really meant to be together

iO but, once they break up, they can along better. At least,

ii thats what she said about this. But we know there wasnt any

12 kind of custody dispute or parenting time dispute going on at

5 13 the time.

14 Vanessas 18 now. She disclosed in 2012 when she was

15 13. So, lets talk about what did she get for that. Because

i6 one of the things youre gonna hear from the Judge is some of

i7 things you can look at, for credibility, is motive to lie.

18 So, what did she get? Because there has to -- I

19 mean, I dont have to prove motive, and you dont have to

20 consider motive for any of this. But I think its important to

2i think about the reason people do this. And so, lets talk

22 about what reasons Vanessa wouldve had to do this, because the

23 —— it —— there has to -— I mean, there —— if you were looking

24 for an explanation, it has to either be —— these are the

5 25 theories that Ive kind of seen coming out in the questioning.
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S
i She was mad, right, because she didnt get to go for the

2 weekends. She wanted to go. That was kind of what the ——

3 Elizabeth Hall exam -- you know, questions were about. She

4 wanted to go for the weekend with Jazmeen and Myleesa, with the

5 defendant, and she didnt get to. So, would the theory, then,

6 be that she lied about this in retaliation? If her goal is to

7 go with him for the weekend, this does not accomplish that

8 goal. So, that makes no sense, because we dont accomplish the

9 goal of going with him; right? So, that doesnt really make

10 any sense.

ii And then in terms of what she got, she had to talk to

i2 the police, talk about body parts that -- she has to go through

13 telling embarrassing details about body parts none of us really

14 want to talk to strangers about, but she talked to lots of

15 strangers about it; right? By the time she gets here, shes

16 now told a police officer, another police officer, a doctor, at

17 least one doctor, shes testified, we heard about at least

i8 twice. Shes made all kinds of statements.

i9 So, what happens when you tell something over and

20 over? That —— we —— what we saw from Vanessa, in terms of

2i emotion while she was testifying, it —— it wasnt —— she wasnt

22 overly emotional when she was telling us what the defendant did

23 to her. She was emotional, though, when she started,

24 basically, being told it was her fault by the questions that

25 were being asked. Thats when she started to get upset, was
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S
i why didnt you leave, why didnt you yell for help, why didnt

2 you -- why did you go into the room, asked over and over, made

3 to feel as if shes to blame. Thats when we see it.

4 The embarrassing details now are just details for

5 Vanessa because shes told them over and over. Shes testified

6 twice before. So, shes had to tell these details. Shes had

7 to tell them to lots of people.

8 She had an invasive medical exam at 13—years—old. I

9 mean, we heard how Dr. Guertin described that exam. Q-tips up

10 her anus, legs spread for at least two people to look at,

ii photographs taken, everything touched, pulled apart, looked at

12 with a camera.

13 Vanessa and Jazmeen not talking after the -- the

i4 disclosure. So, she, for a period of time, loses her

15 relationship with her sister. And for what? To accomplish the

16 goal of going with him for the weekend? That doesnt make any

17 sense. This is what she gets for her trouble.

18 So, lets talk about, too, the other theme that I

19 kinda -- well, no, Ill get to that later.

20 We talked to Dr. Luginbill a little bit, and hes her

21 regular doctor. What I think was important from him -- there

22 wasnt much, but theres no constipation problems -- and Im

23 sure you all remember what Dr. Guertin said. And why, Im

24 gonna say thats important in a few minutes —— a history of

S 25 UTIs, at least two, when she was five—years—old, right when
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this started, a history of ADD. Again, when she was five-

2 years-old, she gets put on medication for ADD —- or, ADHD, Im

3 sorry. And, of course, this is, again, because of what,

4 actually, both Dr. Hobbs and Dr. Henry said about that, that

5 the behav -- and Dr. Hobbss statement was, The behavior

6 changes that can occur when someone is being sexually abused

7 often lead to an ADHD evaluation because they cant be

8 explained otherwise when the parent doesnt know whats going

9 on. And thats, pretty much, exactly what Dr. Henry said, as

10 well.

11 He didnt know the sexual abuse was happening, so he

12 wasnt looking for it. So, when he talks about his exams of

5 13 Vanessas genitals, he is talking about a -— a glance,

14 basically, is what he described. He doesnt do any touching.

15 Hes not using a camera. Hes not doing anything invasive.

16 Hes having, at most, Mom spread her legs, so he can just make

17 sure all the parts are there. And hes not looking at her anus

18 at —— at all.

19 Catherine -- Cathleen -- Im sorry. I keep wanting

20 to call her Catherine. Cathleen is Vanessas mom, and she has

21 two other children, Jazmeen and Myleesa, with the defendant.

22 She, basically, provided us with the timeline of when they

23 lived where they lived. So, from 2004 to 2005, Stonegate. And

24 thats, again, within a mile of Eaton County. From 2005 to

25 2006, theyre in Huntley Villa. Thats Ingham County. We
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didnt talk about that residence. From 2006 to 2007, Vanessas

2 in second grade then, and theyre living in a Courtland Drive

3 address, and thats in Eaton County. And then 2007 to 2008 --

4 of course this is after Myleesas born -— they moved to

5 Kensington Meadows, and Vanessas in third grade, and theyre

6 in Eaton County.

7 She said that Va —— Vanessa was diagnosed with ADHD

8 when she was five, and thats when the sexual abuse also

9 started. And thats when she was given meds for ADHD. And she

10 was on meds of f and on until she starts counseling for the

ii sexual abuse. Totally consistent with what the experts said

12 about how -- how behavior changes once somebody gets

5 13 experiencing sexual abuse.

14 She said she worked a lot to support the family. And

15 some days —- sometimes she was working days, sometimes she was

16 working nights. But the point is there were many times that

17 the defendant wouldve been home alone with Vanessa and had

18 opportunity.

19 She got along fine with the defendant after they

20 broke up. And at the time that Vanessa disclosed, they were

21 getting along fine, no custody dispute. They always -- they

22 never had even a formal custody arrangement. It was always

23 just by agreement. They were able to agree.

24 We heard from Dr. Guertin. He was certified as an

25 expert in child sexual abuse, child abuse, and pediatric
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critical care. He evaluated her in October -- Vanessa, not

2 Cathleen, on October 25th, 2012. And he took a history from

3 her, where she said he would -- the defendant would bend

4 Vanessa over something, while she was laying down. She was

5 convinced that he would kill her father. She described being

6 sodomized, put his penis in her butt, and that it was painful.

7 She had a normal physical exam, which is exactly what he would

8 expect after five years; that that area is very vascular, is

9 what he said, and it heals it very quickly. And he did note

10 that the anus had a very prominent bulbous area of stretched

ii skin at twelve oclock on the —- on the anterior anal midline.

12 Okay, technical term. But she had a stretched area. And he

13 said, You know what, thats a normal finding. While it could

14 be caused by sexual abuse, it could be caused by constipation.

15 A lot of kids have an area like that. The point is Vanessa

16 has an area like that, and Vanessa also reports being sodomized

17 for five years by the defendant. So, thats the difference

18 between a normal kid and Vanessa. Thats me, not what Dr.

19 Guertin said. Normally, that would be from a constipation

20 history. But, again, we have no history of that from Cathleen,

21 from Vanessa, from Dr. Luginbill.

22 So, then we hear from Jazmeen. Jazmeen came in. She

23 is the defendants daughter, and she is Vanessas sister, and

24 her younger sister by three years. She didnt want to believe

25 that her dad was capable of sexually abusing Vanessa, and she
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didnt want her dad to get into anymore trouble. And she

2 . struggled being here. That was very apparent by her demeanor,

3 by the fact that we had to take a break. She was upset having

4 to do this because she loves her dad. Kids love their parents.

5 And she loves her dad. Hes her dad no matter if hes done bad

6 things to her. And you heard that from both of the experts,

7 that thats normal. Kids love their parents even if they do

8 bad things.

9 So, she said she was sleeping in the bed with the

10 defendant and Liz Hall, and she was laying on her back. She

ii was near the wall. Liz was near the edge of the bed, and the

12 defendant was in the middle. She woke up because the defendant

13 was putting his hand on her crotch, under her underwear and her

14 pants. And she gave us a pretty clear description of crotch

15 being the place that she pees from. Thankfully, she did not

16 stand up and demonstrate that touching, as she was asked to,

17 but she did very clearly describe that the tips of her (sic)

18 fingers were touching the place where she peed, her crotch.

19 Thats what she described for us. She turned on her side,

20 facing away, and put his hand down -- he, then, put his hand

21 down the back of her pants. And then she would turn to face

22 him, and he would grab her hand and pull it towards his penis,

23 trying to make her touch his penis, but she would pull and --

24 she demonstrated that. I would just go like this and like I25 was stretching. Pretended to be asleep the whole time. But
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this happened over and over.

2 So, she never actually did touch his penis. But each

3 type of touching, down the front of her pants, down the back of

4 her pants, and him trying to get her to touch his penis,

5 happened more than once.

6 So, she said that she was not sure if he was awake or

7 asleep.

8 So, what youre gonna hear about this is, number one,

9 we dont have a -- a charge for this. This happened at the

10 aunts house in another area. But youre going to hear that,

ii if you -- if you believe that this happened, you can consider

12 it in considering whether the defendant is guilty of the

5 13 offenses for which he is charged.

i4 So, whether or not hes awake, I would say, is kind

15 of important; right? Because if youre not awake, youre

16 acting unconsciously. But lets look at how do we know he was

17 awake. Well, he -- his hand gets pulled away and moves back.

18 Hes tugging on her hand. This is not -- and -- and it happens

19 over and over. Its not like one reach—over, she moves, and it

20 stops. Over and over. She said she didnt know how long it

21 had happened, but at least six different acts, because each of

22 those happened at least two times where shes trying to,

23 basically, put a stop to this without having to -- I dont know

24 -- get up, leave, make a big deal, even acknowledge that its

25 happening; right? She laid there trying, really, to pretend
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its not happening, but he keeps coming back for more. You

2 dont do that if youre asleep.

3 She describes she and her dad as best friends. And,

4 again, shes so conflicted about this. You know, she doesnt

5 want -- she, obviously, loves her dad, which is exactly what

6 the experts described. Kids love their parents. Thats

7 normal. They just dont like what theyre doing.

8 So, again, what I just said. Other acts of child

9 sexual abuse may be considered in deciding if the defendant

10 committed the offenses for which he is now on trial. So, you

ii can use that to decide if you think that the defendant

12 committed these acts and if he intended to commit these acts.

5 13 And, again, I think that, if you look at even what

14 Vanessa said and the level of detail she gives, you can think

15 about what would -- if you were going to make something up,

16 lets -— lets talk about 12-year-old Vanessa for a minute,

17 okay? To have made this up, 12-year-old Vanessa would have to

18 be sophisticated enough to come up with four different events,

19 each with different details, including all kinds of sensory

20 things, like what shes hearing, what hes saying, what shes

21 looking at, where she is, different places each time, different

22 residents each time. Shed have to remember which sisters were

23 born, where they were living, what the —— a pattern of the

24 chair looked like, things like that. And then, she would have

5 25 to keep it all straight for five years. Right? Because we
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know she reported in 2012. So, five years. Twelve—year-old

2 Vanessa would have to be sophisticated and savvy enough to do

3 that.

4 And look at the things that she wouldve had to have

5 made up: Slimy stuff, the snapping of the condom, the way

6 things felt, the bed moving. I just suggest that those are not

7 things that a 12-year-old would think to make up if they were

8 fabricating sexual assault for whatever reason. And, again,

9 theres no reason here for her to do that.

10 So, we know that Jazmeen disclosed towards the end of

ii 2013, and that her -- you know, that the defendant touched her

12 crotch under her underwear, and that earlier, in the month of

13 October, the defendants rights to her had been terminated.

14 So, what does that mean? Well, the experts told us that many

15 kids disclose once they are in a position of safety; right?

16 So, now she knows Dads rights are terminated. She doesnt

17 have to be with him anymore. And now she comes forward. And,

18 remember, she first tells Vanessa. And Vanessas like Im

19 telling Mom. And then, she tells Mom. And then, here we are

20 today; right? But at that point, Jazmeen was safe.

21 Dr. Henry, we heard that hes an expert in child

22 sexual abuse behavior and child trauma. He didnt examine the

23 victim in this case. He was merely here to tell us about

24 behaviors that are typical or common among children who are

25 sexually abused. He did testify about research in various
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areas, delayed disclosures, the process of disclosure, and the

2 impact of trauma on child victims.

3 So, first, he tells us delayed disclosures are common

4 in child sexual abuse cases, and more -- much more so than

5 immediate disclosures. And, remember, Dr. Hobbs completely

6 agrees with that. In fact, she said -- I actually wrote down

7 exactly what she said about that, because I thought that the --

8 Im gonna look, because I thought that the quote was really

9 interesting and so consistent with exactly what he said. Oh,

10 the majority of late disclosures are accurate. Thats what

ii she said about delayed disclosure. She said that the delayed

12 disclosures are the rule, not the exception. Both of them said

13 that, that that is what you would expect. Kids often disclose

14 to peers first. We already talked to that —— about that, but

15 thats because they feel safe with their friends.

16 Just -- just, so, we talked about, too, what delayed

17 disclosures can be caused by: Love for the perpetrator, and

18 Dr. Hobbs agreed; children being threatened, Dr. -- Dr. Hobbs

19 agreed; perpetrator is still around or in the home, Dr. Hobbs

20 agreed with that; age of the child -- I dont know if we asked

21 her specifically about that; grooming by the perpetrator. Dr.

22 Hobbs agreed all of those things are reasons that could cause a

23 delayed disclosure, so. And we had talked a little bit about

24 that in jury selection, too, why wouldnt somebody immediately

25 tell. Just all fits in what we talked about there, too.
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So, if -- then we talked about process of disclosure.

2 And Dr. Henry said some inconsistency is normal. And,

3 remember, he talked about, you know, peop —— kids will tell a

4 little bit and see what the reaction is, like do they believe

5 me, are they mad at me, am I getting in trouble like someone

6 told me I would, or -- you know, those kinds of things. And

7 then, once they know they can trust whoever they told, then

8 they tell a little more; right? Theyre testing the waters to

9 see if the bad things theyve been told are gonna happen are

10 gonna happen and what the reaction is gonna be.

ii And, in fact, Dr. Hobbs said she hopes for this.

12 That if the recitation of what happens is rote, shes more

13 concerned that its practiced. So, she expects

14 inconsistencies.

15 He also told us that the events can mesh together,

16 kids arent good with dates and times. I dont even know if we

17 needed an expert to tell us that. If you have kids, you know

18 dates and times are -- well, I mean, and for adults, too.

19 Adults usually arent very good with dates and times, either,

20 but —- and Dr. Hobbs said kids and 60—year-olds, right, is what

21 she said.

22 And she also —- and they also —— he also indicated

23 that trauma can affect memory.

24 And then, there was a discussion about young children

5 25 and believe -- them believing that the adults are all-powerful
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. 1 or completely in control. And that, for a five—year-old, is a

2 big influence, a big factor; right? Because a five-year-old is

3 100 percent dependent on their parents for everything,

4 particularly before they go to school. Theyre completely

5 dependent on their parents for everything: Housing, food,

6 knowing what day it is. Right? A five-year-old doesnt know

7 its Christmas unless you tell them its Christmas, until they

8 start school. And then, usually, in kindergarten, you start

9 keeping a calendar, right, in the classroom. And Dr. Hobbs

10 agreed with that, too.

ii And we know that the defendant was spanking and

12 putting hot sauce in the mouth -- in Vanessas mouth because

13 she told us about that. In fact, thats what caused the fight,

14 right, between Dad and the defendant was the hot sauce in the

15 mouth.

16 And then, Dr. Henry talked to us, and Dr. Hobbs, too.

17 They agreed on this, about disassociation. And that this is,

18 basically, Dr. Hobbs felt -— felt —— okay, this is a word Im

19 gonna have trouble with -— felt anesthetizing, and Dr. Henry

20 described it as almost like an out of body experience; right?

21 Youre leaving -- your mind is separating from your body, and

22 its a self-protection mode. And youre -- basically, you --

23 your mind isnt allowing itself to participate in whats

24 happening to your body. Okay? And that would account for not

25 crying, lack of emotion, not calling for help, not screaming.
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Those are the things that we talked about with disassociation.

2 Youre not experiencing in your mind what your body is

3 experiencing, so youre not reacting to it. And thats what --

4 what they described as disassociation.

5 And thats really what —- I mean, if you think about

6 what Vanessa described, she doesnt remember if she was crying

7 or screaming because she wasnt registering right —— that,

8 right, because her mind is disconnected from her body. So, she

9 doesnt know what her bodys doing. She knows it hurts. She

10 knows its happening. She knows its wrong. But those -- that

11 -- am I crying? Am I screaming? She doesnt know.

12 He also said that he thinks she has a common

5 13 misdiagnosis for whats ac —- actually hyper vigilant. Hyper

14 vigilance is the word he used. Caused by trauma. He said that

15 victims are really in self—protection mode, and they just cant

16 pay attention because -- like the noise in the corner of the

17 classroom or, say, someone blowing their nose is of such a

18 distraction that they cant move —— you know, they cant focus

19 on whats going on because theyre so worried about whats

20 happening back here and is it a danger for them.

21 And, of course, Dr. Hobbs agreed that —— with that,

22 too. She said behavior changes are signs of abuse that often

23 cause ADHD evaluations.

24 So, again, Dr. Hobbs testified the majority of

5 25 delayed disclosures are accurate, and there are cases she knows
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where children have not cried during sodomy. When we -- when

2 Miss Van Langevelde asked her, Do kids always cry when theyre

3 being sodomized? And she said, Id like to say they do, but

4 I know there are cases where they dont. And then, we talked

5 about disassociation.

6 And she also, again, reiterated that kids can have

7 loving and caring feelings about their abuser but bad feelings

8 about the abuse. And they still want that person in their

9 life, which seems so counter—intuitive, doesnt it? To want

10 the person whos hurting you in your life, but its a parent.

ii And we all have parents. And so, you know how you feel about

12 your parents or how parents feel about kids. Its a different

5 13 connection than with a peer or anybody else. And -- and they

14 talk about that.

15 So, lets talk about Vanessa and, kind of, what we

16 heard from the experts about typical behaviors and what Vanessa

17 did. She didnt disclose until she was 13, four or five years

18 after the abuse ended. She first disclosed to a peer,

19 consistent with what they said. She had behaviors that are

20 consistent with a child sexual abuse victim. And specifically,

21 shes evaluated for and diagnosed with ADHD and put on meds,

22 that she, of course, doesnt need once she goes into

23 counseling.

24 So, what makes sense? She doesnt have any history

25 of constipation, yet she has this stretched area on her anus.
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Her sister was molested, as well. And she describes for us, in

2 detail, in many details, again describing many different senses

3 of whats happening, exactly what the defendant did to her from

4 the time she was nine until she was —— or, Im sorry, from the

5 time she was five until she was nine.

6 And the four times that she tells us about, again,

7 stick out because the first time Stonegate, the second time

8 when shes in her room and he uses a condom, the third time

9 when shes in her moms bedroom and the defendant ejaculates on

10 her and has to wipe it off, and the fourth time she tells us

ii about is the last time. The first time and the last time and

12 the two times that stand out to her for very obvious reasons

5 13 that she can describe for us by what she heard, what she felt,

14 what she saw, what -- you know, what she was looking at, what

15 was moving in the room. The beds moving. Those kinds of

16 things.

17 And so, when you look at what she has to gain from

18 this, well, she got to come and talk to you guys. That seemed

19 like fun for her. And she got to go see Dr. Guertin. And that

20 sounded like a lot of fun when she talked about having a Q-tip

21 put in her butt. Shes got nothing to gain other than she knew

22 it was wrong. And like she told us, she didnt want it to

23 happen to anybody else, and she has two little sisters. And

24 theyre still going to see him.

25 So, what makes sense? What makes sense is that the
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defendant is guilty, that he did this, that he spent five ——

2 four or five years putting his penis in her butt when he had

3 -- when opportunity was there, and that —- what we hear from

4 Jazmeen is that he was moving on to her. Because what didnt

5 he have anymore? He didnt have Vanessa. Right? They split

6 up. She wasnt there anymore, so he moves on to Jazmeen. And

7 then, Vanessa comes forward. And so, when Vanessa comes

8 forward, hes already touched Jazmeen, but Jazmeen hasnt

9 disclosed. So, its, basically, Vanessa, and then they break

10 up, and then Jazmeen, and then Vanessa discloses, and then

11 Jazmeen discloses, and now we sit here in front of you.

12 And so, I think what makes sense and what the

13 evidence shows -- so not just what -- you know, not what our

14 hunch. What all of this evidence shows -- and remember,

15 testimony is evidence. We told you at the beginning that was

16 our evidence, was testimony. What the evidence shows is the

17 defendant is guilty of all four of these counts. And thats

18 what Im gonna ask you to return as a verdict, guilty on all

19 four counts of CSC - first. Thank you.

20 THE COURT: Mr. Pawluk.

21 MR. PAWLUK: Thank you, Your Honor.

22 Ladies and gentlemen of the jury, you know whats

23 amazing about this case? Is that we have a delayed disclosure,

24 and what the prosecution is now doing is trying to have a

25 psychological evaluation, a psychological assessment during
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trial for something that happened 10, 12 years ago.

2 Just like the Judge had mentioned, this is my last

3 chance to speak to you. The prosejur -- the prosecutor, after

4 I give my closing argument, is gonna have a chance to speak to

5 you again. And so, Im gonna try to do the best I can to try

6 to at least hit some of the main points I think are important

7 to realize in the course of this trial.

8 Now, I dont -- I dont have -- I dont have the

9 visual presentation. I got to go by old school with legal pad

10 notes and scratches and everything else. But Ill try to hit

ii some of —— all the main points that I can remember, that I

12 think is important, and its something, I think, that,

13 hopefully, youll put a lot of weight to during your

14 deliberations.

15 You know, when we first started out —- when we first

16 started out, there was a -- a series of discussion about

17 whether disclosure, alone, was enough. And I think that there

18 was, pretty much, a consensus with all of us that said, no, I

19 need to know more. That somebody accuses you of something, the

20 accusation, alone, by that person, is not enough.

21 And I think we talked about, well, what do we look

22 at. What do we look at in addition to the blame? And I think

23 that I had mentioned, well, you know, behaviors. Behaviors are

24 stronger than words; although, words can have some kind of an

25 impact. Behaviors are stronger than words.
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Now, what the prosecution wants you to believe is

2 gonna have Vanessa come up here, penis to anus, sodomy, in and

3 out, in and out, then were gonna have Jazmeen added on to that

4 because he rubbed her butt or hand on her belly, whatever the

5 case might be. And that because of that, some details here and

6 there, bam, thats enough, weve got him, guilty.

7 But, I think that the message back to the prosecutor

8 is were not that narrow-minded. We need to know more. We

9 need to know what happened, what transaction happened, what is

10 Vanessa about, whats Jazmeen about, whats Momabout, who are

ii the influences, whats going on in this family, whats going on

12 with Vanessa. What have we looked at for more information?

13 That information that we talked about earlier. Need to know

14 more. Accusation is not enough.

15 And if we go with the approach that theres no

16 coaching going on or theres no discussions between siblings

17 going on, and then you have Mom over here overseeing

18 everything, if we lose track of that, we might as well just

19 give up. Because coaching happens in these kind of cases.

20 Now, I want to tell you that -— for the moment, I

21 want to -— I want to try to set this delayed disclosure to the

22 side for a moment and just -- and look at what we know now and

23 look at what we -- we dont know now.

24 This first domino that tips is that Vanessa is having

5 25 a girl moment with her -- with a friend of hers. Her friend
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says something, and she responds back like in kind, if not

2 better.

3 Now, remember, Dr. Henry, hes saying -- when we deal

4 with delayed disclosures and when we deal with false

5 allegations, even he said, I want to know more. I want to know

6 what happened at the disclosure, who was around, what was said,

7 how was -- how was it said, who was it said to. He says, I

8 got to look at that. We dont have that here.

9 Dr. Hobbs, in her clinical practice or her clinical

10 psychology practice, says that -- pretty much the same thing.

ii Hey, I want to look and see what happened. Did -- did Vanessa

12 just match her friends comment? Did she want to do her one

5 13 up? Like teen-agers oftentimes do. Hey, nice red shoes. Im

14 gonna get yellow ones. Hey, I got a boyfriend. Well, I -—

15 this guy likes me, too. Lets match it up, match it up, match

16 it up.

17 The experts -- I need to know more. Thats an

18 assessment is lost. Well never know.

19 I think, at that point, Vanessa gets trapped. I

20 think, at that point, the water starts to boil here, and I

21 think that Vanessa doesnt think its gonna get this far. The

22 girl moment of whatever that recipe is, that the experts want

23 to know about, well, Vanessa gets caught in a trap. Shes got

24 to be legit with her friends.

5 25 Shes got to tell her mom because she needs to —— to
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have her friends believe her. Okay, eventually, eventually,

2 eventually, at some point in time, she does tell Mom. Phew, my

3 friends believe me now. But Vanessa never knew it would go

4 this far.

5 Now, Mom finds out, calls the police, and then here

6 we are today.

7 So, lets look at —— lets look at what happened with

8 Detective Dahike. Actually, it starts out with Officer, now

9 Detective, Martinez makes the first report. And there was some

10 dispute there, because, all along with Vanessa, and what was

ii important to me with Officer Martinezs testimony is, because

12 all through the trial with Vanessa, it was sodomy, sodomy,

13 penis in the butt, penis in the butt, sodomy, sodomy, penis in

14 the butt. She tells Officer Martinez penis in the vagina.

15 . Now, impeachment —- no, I didnt say that. Oh, mistake. Oh, I

16 dont know.

17 Martinez steps out of the —— the investigation.

18 Shes, pretty much, done. The sword turns over to Detective

19 Dahlke.

20 Detective Dahlke testifies that she does the forensic

21 interview with Vanessa. And whats interesting about defendant

22 -— or, excuse me, the Detective Dahlkes testimony is started

23 by the prosecution is about this whole forensic protocol.

24 Hypothesis, I think, is the word, I think, that they were

5 25 using. And some kind of recipe there to make sure that things
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S
i are said correctly, youre not leading, and all these kinds of

2 examples of making sure that the —— the -— the alleged victim

3 is comfortable and whatever the case might be.

4 I think that Detective Dahlke was trying to come up

5 with some examples of what these hypotheses were, but I think

6 she was struggling with that.

7 But when I asked her, I said, Defec —- Detective

8 Dahlke, what, specifically, in this protocol that youre

9 referring to, what hypotheses did you use with Vanessa? And

10 she couldnt really tell. She couldnt say. I said,

ii Detective, if I showed you the forensic interview transcript,

12 would that help you look and -- and find what those hypotheses

used with -- with Vanessa? No, I dont -- I dont think

iS Well, so now we have this huge gap in the forensic

16 interview with -- with Detective Dahlke and Vanessa. Why?

17 Because Detective Dahlke fell through the cracks, as far as

18 protocol. What happened with that? Amazing.

19 But what -- what Detective Dahlke then does is she

20 refers —- in the process here, she refers Vanessa to Dr.

21 Guertin. And I asked Detective —- Detective Dahlke, I said,

22 Detective, why dont you just send her to her main doctor, Dr.

23 Luginbill? Number one family doctor since day one. I think

24 she sort of looked at me, and then came up with some answer

5 25 that —— well, thats because thats what Dr. Guertin does. He
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does stuff like this. He does sex stuff like this. Thats —-

2 thats why.

3 So, she refers Vanessa —— I dont know, by the phone

4 number or whatever the case may be —— to Dr. Guertin. Dr.

5 Guertin does his interview, his evaluation. Sends the report,

6 investigative report, to the detective. And all of a sudden,

7 the investigation stops.

8 Dr. Hobbs -- excuse me. Dr. Henry —— Dr. Henry

9 testified. Had a chat with him about the chapter in the book

10 that he wrote with some other co—authors. I think he said

ii every chapter was written by a different auth -- author. And

12 one of the -- I guess the spirit behind that —— that chapter he

13 wrote, the conclusion, was different agencies —- different

14 agencies working together to share information together, to

15 help out agencies, cross agencies, prosecutors, CPS,

16 investigative agencies, exchange information. And I -- I asked

17 Dr. Henry, I said, So, agree that each is respons —— theres a

18 responsibility for each agency to do a thorough job, thorough

19 investigation? Yes.

20 Detective Dahike didnt go further because shed

21 already made up her mind my client was responsible. And that

22 brings up that whole issue about bias that Dr. Hobbs had talked

23 about. These kind of cases has a black cloud of bias.

24 Detective Dahlkes an example.

5 25 Now, because -- because she made that biased decision
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i already, she stopped. And look at the information we lost.2 She knew that Vanessa had weekend visitations with her

3 biological father, Latunski, Jerry Latunski. She knew this.

4 Now, who are the network of adults wrapped around

5 Vanessa? Dad every other weekend, week off, week -— week on

6 during the summers, I believe Vanessa had testified, Mom

7 testified. Never interviewed. Didnt talk to him. In the

8 course of trial, you found out that theres other adults in

9 Vanessas network. Certain spots: Stonegate, Kensington

10 Meadows, that come to mind.

ii Crystal, Crystal Gomez, would stay at Stonegate. And

12 I believe that Crystal Gomez had a boyfriend.

13 Detective Dahlke -- you -- you can be an intern

14 detective and just some effort of research, a couple questions,

15 you could find out other individuals, other adults in the

16 network. Just ask the question: Who else is living there?

17 Any adults? Any other adults? Just ask the question.

18 And how about Tina Gonzalez and her husband and/or

19 boyfriend? Were not sure if she was married or not. Another

20 network of adults thats in the mix.

21 But, ladies and gentlemen of the jury, Detective

22 Dahlke stopped. Shed already made up her mind. Thats

23 information lost. Thats information lost of other adults who

24 could be to blame. Well never know that, never know that.

25 I think its absolutely amazing that everybody, first
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of all, all the experts and, I would imagine everyone in this

2 courtroom, would agree that sodomy an adult to a five—year—

3 girl, six—year-old, seven—year—old girl, an eight-year—old

4 girl, whatever the age span was there, is a traumatic,

5 horrific, nasty thing, experience.

6 When I was reflecting on this case, getting ready to

7 talk to you guys today, this is what struck me. And Im goin,

8 its amazing how theres no signs. Its just absolutely

9 amazing how theres no signs.

10 The medical reports -- and you can -- you can look --

ii you can look at the documents. A lot of them are all of

12 similar format. Then, youre gonna see that theres a psych

5 13 section in there. Never checked off. Never checked off. And

14 -- and its consistent. You know, I mean youre looking at

15 2004, 2005, 2006, 2007, 2000 —— going on and on and on, 2000 ——

16 2014, and -- and that whole psychological area, good mood,

17 everythings fine, no -- no issues.

18 No complaints from Momto Dr. Luginbill. And Dr.

19 Luginbill would say, well, you know, less its -— unless its

20 very apparent, hes not gonna dig any deeper. I think he said

21 something to the sense that hes gonna follow Moms —— Moms

22 lead, which, you know, all parents do when you bring kids to

23 the doctor. I mean, a five-year-old, six—year—old, eight—year—

24 old, nine-year-olds not gonna be able to have a conversation

25 in depth as to whats goin on. But, Dr. Luginbill never was
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aware, told sore butt. Dr. Luginbill never told butt hurts.

2 And I want to -- I want to focus on something with

3 Dr. Luginbill and Mom. Theres, I think, three reports.

4 Theres two in 2004, and I think theres one in 2010. I might

S stand corrected on the dates. But there was visits to Dr.

6 Luginbill for UTIs. Now, how does that start? How did that

7 start with Vanessa to Mom to Dr. Luginbill? Mommight -- you

8 know, it -— it itches down there. Mom, it —— it hurts down

9 there. Mom, it hurts down there. Mom, you know, it hurts when

10 I go pee. That has to be the —— that has to be the first dis

ii —- disclosure by Vanessa. Mom takes —— Momtakes her to Dr.

12 Luginbill. Pre-application of whatever treatment he used.

13 Fixed.

14 But, compare that to -- compare that to sodomy.

15 Vanessa was smart enough to tell Mom -— Mom—— its whatever

16 symptoms of UTI, she expresses them to Mom. It itches down

17 there, sore down there, hurts when I pee. Mom takes her --

18 lets —— lets get you treated.

19 Youre gonna see in Dr. Luginbills re —— reports,

20 also, Mom tells Dr. Luginbill earache, crying all night, ear

21 hurts. And then -- then theres some kind of discussion with

22 Dr. Guertin whether an earache is more painful than sodomy.

23 Im thinking what? Really?

24 And this is the other thing about Dr. Luginbill. I

5 25 think Dr. Luginbill -- to me, I thought he was a very balanced
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witness. He really didnt have any skin in the game to this

2 case, other than just to talk about his treatment, examination,

3 so on and so forth, with Vanessa. And he testified that ——

4 and, again, I —— I cant remember the dates. You guys, I

5 guess, can backtrack on all that. But there was four full

6 physical exams of Vanessa, top -— top of the head to the toes.

7 And he would explain that, yes, shed be laying on the table.

8 Moms there. Shes —— Moms the one who touches. Moms the

9 one who puts the legs apart. Moms the one that explores the

10 vaginal area. Moms the one who explores the -- the anal area.

ii And he looks and makes sure theres nothing that stands out.

12 But this is what gets me: Is that nothin in the reports of a

5 13 full examination of Vanessa by Dr. Luginbill does he say —— or,

14 brings comments about Vanessa reacting to that area.

15 Now, you have a kid whos being sodomized, shes

16 gonna focus on that area. Now, there might be some kind of

17 disassociation stuff that well talk about later. But, you

18 . have a doctor and Mom, then, going into that area, whats the

19 reaction? If it happened, whats —— wouldnt she like, at

20 least, no or -- or some kind of reaction to that? Never. It

21 just didnt happen. She just, well, okay, exploring —— time to

22 go home. Amazing.

23 And the full examinations, by the way, were normal.

24 Im pretty sure there -- there was one in 2006, normal.

25 Hard to believe no reaction.

56th Circuit Court
Charlotte, Michigan

52

Jury Trial 3/29/17  1021a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



i

Theres a couple of -- couple main reports that are

2 -— reports I want to reflect on. Vanessa discloses when —— in

3 -- in 2012, after she -— you know, after, like I said earlier,

4 she sees Dr. Guertin, so on and so forth. Then -— then, whats

5 interesting is that in 2014 or 2013, 2014 —— I can dig it up.

6 It was published to you guys when I was talkin about it. Its

7 the one with the black line scratched out. She sees Dr.

8 Guertin for being molested. No intercourse.

9 Before I got into that medical document, I wanted to

10 make sure that Vanessa -- I wanted to make sure that Vanessa

ii knew what the definition of intercourse was, vaginal, anal.

12 She said yes.

13 Now, when you look at that document -- when you look

14 at that document, youre gonna say, well, intercourse, man,

15 its just so vague, no intercourse. Well, lets assume that -—

16 lets assume that it was just a discussion. No intercourse was

17 written down there by the physicians assistant. But on top of

18 that, saw Dr. Guertin, but nothing about sodomy. Raped in my

19 anus. No -- no information, at that point, of anything more.

20 Just no intercourse. So, theres no inter -- no. Well, there

21 was no intercourse, but it was -— it was sodomy, cause he

22 violated me, you know, anally. Its not there. No

23 intercourse.

24 Now, the other thing I want to share with you is

5 . 25 another report. I believe its —— I believe its 2010. And
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thats when -- thats when Vanessa, I guess through her mom,

2 cause theres some question of whered it come from, but

3 nevertheless, didnt like weekends with Dad. And I think

4 Vanessa even testified that she had problems with her dad.

5 There was a period of time she had difficulty with her dad.

6 And 2012 was, you know, still having difficulties with Dad.

7 Now, bumpin back to the detective, it goes back to

8 the detective. Now, we have Vanessa saying problems with Dad.

9 And now, we dont have that information. Why? Detective

10 Dahlke or her staff, whatever the case might be, stopped

ii investigating.

12 Who was Vanessa trying to protect? We dont know

13 now. We dont know.

14 To add to that, I felt that you could hear a pin drop

15 in this courtroom when Dr. Guertin was testifying. It was

16 actually on direct. Not generated from me, on direct, about

17 this -- I think she had some issue about something with her

18 hymen. You might remember that. And he said there was a

19 sexual trau —- trauma that was not related to my client. You

20 could hear a pin drop after he said that.

21 Now, when I questioned him about it, he had to fix

22 his mistake. He had to cover it. He had to hide that or undo

23 it. Why? Youve got Dr. Guertin, a sexual, traumatic injury,

24 an event not related to my client. Reasonable doubt?

25 The Courts gonna give you this. You had a special
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instructions about Dr. Guertin. Weigh it as you wish. But I

2 think thats some serious stuff, right there, when you have a

3 doctor saying traumatic -- sexual, traumatic injury not related

4 to the person that were -- the person whos innocent.

5 And then, I asked him —- I believe we were talkin

6 about psychologic evaluations. Does he refer psychologic --

7 psychological evaluations out, these kind of cases? He says

8 hes done so with -- with Dr. Hobbs. They both say that. She

9 said it was psycho -- psychological evaluations. Looked at

10 em. The point is —- the point is Dr. Guertin wanted a

ii psychological evaluation. Now, Vanessas words or descriptions

12 that -- that she tells him about wasnt enough. He wanted a

5 13 psychological evaluation. And that report went back to

14 Detective Dahlke. And no psychological evaluation was done.

15 Its lost. It will never happen again. Except through trauma

16 here, like I said earlier, hey, lets have a psychological

17 evaluation now. Thats what well do. Well get -— well get

18 the doc —— well get Dr. Henry up there. Hell testify as to

19 all this stuff about child -- children who are sexually abused,

20 copy and paste what he says onto Vanessas statement, and, bam,

21 there you go, psychological evaluation. Seventeen —— or 10 —-

22 10 and 12 years later. Barn, there you go.

23 Dr. Guertin wanted a psychological evaluation. Dr.

24 Hobbs explained psychological evaluations are important. Why?

25 Because we can look at the bigger picture. We can look at the
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bigger picture of what happened than a forensic interview

2 thats fell through cracks. Which then, you know, I -- I come

3 back to what is -- what is the big picture about Vanessa? What

4 do we know about her? And what signs are there?

5 And thats why I said earlier you have -- behaviors

6 are stronger than words. If you want to see some behavior,

7 take a look at, again, at her school records. Take a look at

8 what the teachers are saying about her. And then, ask

9 yourself: Is this a school record that reflects a sodomized

10 child?

ii And then, I want to talk a little bit about Cathleen.

12 You know, Im gonna -- you know, in her defense, ladies and

13 gentlemen of the jury, I think that shes a great morn. Im

14 sure shes -— works hard, still works hard, and takes care of

15 her daughters the -- the best she can. But what bugs me about

16 this case is this: Is that all the times that -— all the times

17 that there were interviews, all the times there were meetings,

18 prosecutor -- you heard the case might be even Dr. Guertin

19 Moms sitting in that interview room. But shes also part —-

20 in all of the meetings, interviews that shes having with the

21 balance of the prosecutors office, so on and so forth.

22 Now, why is that important? Like Dr. Hobbs had

23 mentioned, you get a parent sittin next to a teen-ager,

24 theyre gonna say something different than if the parents not

S 25 there. Theyre not gonna -- theyre not gonna say different
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i things or disclose different things and —- because theyre sort

2 of under the power of Morn. I got to watch what I say cause

3 Moms sittin here. And Ill tell you, other than —— I believe

4 Vanessa had said other than the forensic interview, Moms

5 parked there. And I would imagine the same is true for

6 Jazrneen.

7 Now, why is that important? Dr. Hobbs -- Dr. Hobbs

8 is like, you know, I want to know what the relationship is in

9 the family. Who are the influencing people? I think wed all

10 agree that Mom does have a lot of influence here.

ii Now, with Cathleen —- and she testified that, as far

12 as she can remember, Vanessa never told em about her -- her

13 butts sore. As far as she could remember, no bleeding

14 underwear, on the bed. I believe Vanessa had testified about

15 that, at least, you know, what she remembered, couldnt

16 remember.

17 And then. tells -— Vanessa tells Dr. Guertin —- was

18 there bleeding? No. Comes and testifies, not sure. All of a

19 sudden, wait a minute here, its —— its whos -— whos

20 coachin you?

21 I asked, as best as I could —— if I remember, I asked

22 Dr. Hobbs, I asked Doctor -- Dr. Henry, what are signs. What

23 are signs of a child sexually abused? Especially thinking at

24 this level, sodomy. Theyre shy, they have a blank face, there

25 could be crying, theyre aggressive, theyre slowed down,
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i theyre passive. Pretty obvious signs.

2 And -- and I remember asking Vanessa in the

3 beginning. I mean, you have a kid coming into the room. Its

4 sort of like instinct with Mom. You can tell that theres

5 something wrong. Just feel it.

6 . A kid comes home from school, grade school, whatever,

7 you can feel it. Something —— somethings up. Got in a fight

8 at school or got -- got -- had to stand in a corner by the

9 teacher or something. You can feel it.

10 But in sodomy, in a sodomy experience, nobody could

ii pick up any signs? Mom cant?

12 Talked about the school records.

13 Now, Vanessa doesnt have to disclose at —- in a --

14 in a fashion like a teen or adult would, I guess, back when

15 shes a kid. Shes not -— I dont think Vanessa knew the word

16 sodomy. I dont think Vanessa, at age five, seven, eight,

17 nine, knew the word penis. I dont think that she knew the

18 word anus. But she can say things to Mom like this: Mom, hes

19 mean. Ernie is mean. Mom, I dont want to be around Ernie.

20 Mom, I dont want to be alone with Ernie. No signs. Didnt

21 happen. Mom says, I cant remember. I dont believe so.

22 Dr. Hobbs, Dr. Henry, they pretty much said together,

23 in their testimony, wed look at all those things: The school,

24 relationship with Morn, relationship with Dad, relationship with

41 25 sisters, peers, school records. Sort of like its the -- its
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i the chemistry of a -- of a psychological evaluation.

2 Especially with delayed disclosure, not done. We will never

3 know. Well never know.

4 Now, somehow, we want to magically make it connect,

5 the dots, with -- with Dr. Henry and what Vanessa says and this

6 connect the dots, and there you go, shes an example of an

7 abused child.

8 Im gonna stop for a moment and talk about Jazmeen.

9 And, again, Id like to know whos coaching her. Id like to

10 know her discussions sister-to-sister. But this is what I

ii think. Vanessa got lots of attention through the course of

12 this, teen-ager drama. Shes a superstar. Shes in the star

5 13 light. And all of a sudden, Jazmeen sees this. She wants --

14 she wants part of it. Mentions something to Vanessa, whatever.

15 Next thing you know, barn, and shes saying something about what

16 happened. Now, thats the issue. Another forensic interview.

17 Didnt get a chance —— Mrs. Prosecutor didnt get a

18 chance to talk to the officer who did the forensic interview on

19 Jazmeen. Cant. Didnt have that chance. Well never know.

20 But from a transcript, I tried to talk to Jazmeen

21 about, you know, your hand was on the belly. Is -- is that it

22 just stayed there? Would it help out if you read your

23 transcript? She didnt -- she didnt know. Shes like I dont

24 know. And then goes off on, you know, tried to rub my butt,

S 25 put his hands on my -- on my stomach, down my crotch, whatever.
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And I tried to say, well, in your -- I asked her about her

2 forensic. Its like your hand was on the belly, and she

3 -- and she gave an example with her hand, that his hand was on

4 her belly-button. Now, unless my clients fingers are this

5 long, maybe the tips are protruding on the belt line. Because

6 I also asked her in her forensics that she told —— or, said

7 that she was wearing blue jeans, tank top, t—shirt, blue jeans.

8 And I said, Well, if you read -— if you read the transcript,

9 would that help you remember? No, I dont think so. So,

10 thats not true? Oh, I dont know. I dont think its true.

ii I was -- you know, she goes off on some other explanation.

12 But at the.forensic interview shes wearing jeans.

5 13 And that makes sense to what she was saying earlier

14 because they were watching a movie, her and her sisters, laying

15 in the bed. Some on the bed, some on the floor. They were

16 goin to the room watchin —— well, I start thinkin, okay, you

17 girls are still dressed, you still have jeans on, whatever.

i8 She falls asleep. And I would say that she had jeans on. And

19 hand on the belly, in the forensic, was the only thing. But

20 then, I dont know whos coachin you, but rubbing my butt?

21 And that brings in Elizabeth Hall because I had asked

22 Jazmeen, I says, You know, Jazmeen, did you ever tell my

23 clients fiancé, Miss Hall, that Tinas husband would crawl in

24 bed with you and rub you and your sisters butt? And she

25 corrected somehow real fast, almost like it was coached and
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i prepared. No, he would just pinch -- he would pinch my butt to

2 -— to wake me up.

3 I brought Elizabeth Hall on the stand, and she says,

4 no, that Scott would get in bed, and hed be rubbin her butt

5 and her sisters butt. Reasonable doubt?

6 Going back to Detective Dahlke, now weve got Tina

7 Gomezs boyfriend -- Tina Gomezs husband, what -- whatever he

8 was at the time -- in bed rubbing your butts.

9 And I think its just amazing how we can have a

10 little mini trial with Jazmeen wrapped into the trial of

ii Vanessa.

12 Here we go. How does this make sense? Put it in the

5 13 butt. Nothing with the vagina, no oral, no hand -- hand

14 stimulation with penis, no kissing, no kissing of the breasts,

15 no rubbing of the butt, just stick it in the butt. Put it in

16 the butt, put it in the butt, back and forth, back and forth.

i7 Nothing else. Now, Id think that a perpetrator would want to

18 do more stuff, youd think. Nope. On top of that, no

19 bleeding.

20 And this is what gets me, too, is that she says,

21 after the first time it was done, whatd you do? I think she

22 said, oh, I -- I just went to the bathroom. What? Testified

23 everybody was at home the first time shes getting a penis

24 shoved up her anus. And after its over, she just goes to the

5 25 bathroom? A five-year-old kid? Imagine the pain. Imagine the
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pain. And shes just gonna go to the bathroom and, what, lay

2 back down on the couch and watch TV? She doesnt run to Mom,

3 doesnt run to her sisters, nothing? How about Crystal? I

4 think Crystals there. Run back to Crystal.

5 Do you think thats typical of a five—year-old kid

6 thats getting sodomized; theyre just gonna go to the bathroom

7 and lay back down on the couch? I mean, whats that

8 (inaudible) . Or, do you think its typical of a five-year—old

9 kid with an earache wakes up in the middle of the night crying,

10 Mom, my ear hurts? And do you think its typical for a kid to

ii say, Mom, it hurts down there when I pee? But when shes

12 getting sodomized, shes not gonna do that? Amazing.

5 13 And all the other times, too, by the way, Vanessa

14 runs out, runs into her sisters room.

15 You know, the doctors, the experts, were talkin

16 about avoidance, you know, trying to stay away from the bad

17 guy. And they gave all this whole -- you know, a -- a mixture

18 of —- gave a mixture of different behaviors with that.

i9 Well, what caught my attention is Cathleen testified

20 2000 —- end of 2007, first part of 2008 relationship was done.

21 Ernesto moved out, living with Elizabeth Hall. And during --

22 after that time, hed have weekend visitations, just like

23 Vanessas dad. And he would go by, pick up Jazmeen, Myleesa

24 fo.r his weekend. There were times when, I believe, Elizabeth

5 25 said, Yeah, I was with him when -- when we went to pick em
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. 1 up. And she heard -- she hears Vanessaasking, begging to

2 come along. Now, this is —- this is after —— this is after

3 Ernestos gone. Hes not living there anymore. This happened

4 more than one time. Now -- now we have Vanessa wantingto be

5 with the person thats mean and hurts her. Really? Reasonable

6 doubt?

7 Heres a question for ya. Wheres Dad? Why didnt

8 Dad testify? Why didnt Dad testify?

9 You know, Ive talked about this whole —— I forget

10 the word -- dis -- disassociation -— disassociation stuff where

ii -- where Vanessas detached from her body like an outside

12 experience. That sounds like somebody out of a psychiatric

5 13 hospital is what it sounds like to me. But sounds —— you know,

14 shes detached from her body. Let me tell you something. If

15 shes able to be detached from her body, as those experts were

16 talking about, then I guess a lot of other detachment -- or,

17 disassociation, excuse me, disassociation could take place.

18 She could disassociate the environment. She can disassociate

i9 the perpetrator. If you say, yeah, she can step outside her --

20 her body, as a defense mechanism, well, then the —— the same is

21 true with the environment, the person who did it. Well never

22 know. Fifteen, 12 years later, well never know.

23 But where was Dad? Reasonable doubt?

S 24 When I first started talking to you, when I had25 opening -- opening arguments, I told you folks that Ernesto and
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i

I, we didnt -- we didnt have to bring anything to the table.

2 We didnt have to bring any chips to the table. We did.

3 Ernestos chance to say, hey, how about the rest of this stuff?

4 And heres one for ya. Why didnt the prosecutor

5 show you the rest of the stuff? Im gonna tell you why.

6 Cause the prosecutor just wants to show you this much. Cause

7 if they show you the rest, they dont have a case.

8 Thanks, Judge.

9 THE COURT: Ms. Morton.

10 MS. MORTON: Thank you.

ii Im not really sure what rest of the stuff were

12 talking about, because we talked about in jury selection and

5 13 the -- the detective talked about that, in a case thats five

14 years old, theres just not a rest of the stuff to find, and

15 not a rest of the stuff to look at. Theres not gonna be

16 DNA. Theres not gonna bephysical evidence.

17 We heard from Dr. Guertin. He wouldnt expect to see

18 physical evidence five years later. There is no rest of the

19 stuff.

20 And so, thats what makes these cases difficult

2i sometimes, is because we know delayed disclosure, completely

22 normal, in fact expected, more likely than immediate

23 disclosure, yet, of course, then you lose some potential

24 evidence, not -- nobody said there would for sure be evidence

5 25 if she had immediately disclosed. We cant know that.
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But what -- what other evidence would we expect, I

2 guess? We talked about that in —— in jury selection. And I

3 think you guys all said you wouldnt -- wouldnt expect more

4 because there -- and that was consistent with what the evidence

5 was, that there wouldnt be more.

6 So, lets talk about Cathleen real quick. First of

7 all, theres this coaching theory, that she coached Vanessa,

8 but theres zero evidence that she coached Vanessa. In fact,

9 we heard that the first interview with Martinez, Officer

10 Martinez, and the second interview with Detective Dahike were

ii both done out of the presenceof her mother. Dr. Guertin was

12 the third interview. Mom was present, but he takes measuresto

5 13 make sure that the parents arent influencing the statements,

14 in any way. And they are asked to leave if theyre making any

15 —- any kind of gestures like that. Dr. Hobbs said she

16 sometimes lets parents in the room, but prefers not to. But if

17 theyre doing like coughing or whatever -- you know, shes seen

18 that. But we dont have anyevidence that thats what

19 happened. In fact, Dr. Guertin said she did not influence the

20 statements, in any way. So, theres no evidence, which is, of

21 course, what youre supposed to look at. Theres no evidence

22 that there was any coaching done here.

23 And so, all we know is that the first disclosure was

24 with her friend. And that, again, is consistent with both of

5 25 the experts, what they say would be normal.
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i So, thats one of the things that I cant figure out,

2 is what -- what is the argument? Its like there were a few,

3 and so Im confused. Because if were arguing -- are we

4 arguing that it didnt happen and shes lying, or that she was

5 coached? If shes coached, then everything has to be a

6 complete lie; right? But if were arguing alternative

7 perpetrator, cause thatwas the —— a large part of the

8 argument that it happened, so that means it happened; right?

9 If theres an alternative perpetrator, it happened. So, we

iO believe Vanessa when she says she -- somebodyput a penis in

ii her butt, we just dont believe who did it. Or, are we saying

i2 she was coached and none of this ever happened? Or, are we

5 13 saying that shes just trying to be legit with her friend?

14 What —— whats the argument? Because if were saying

15 alternative perpetrator, then were saying someone put a penis

16 in Vanessas butt. Were agreeing that that did happen. Cant

17 get our arguments straight. Becausethe evidence doesnt

18 support any one of those three arguments; right? Its just a

19 confusion tactic. Im going to stand here and throw all of

20 this at you so that you dont look at.the evidence that shows

21 that the defendant is guilty.

22 Defendants theory -- well, okay. Defendants —— on

23 Vanessamade this up theory, not the alternative perpetrator

24 theory, requires, again, you to believe that 12-year-old

5 25 Vanessa had a degree of sophistication such that she could
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S
i come up with the details that weve talked about, that she

2 testified to, and remember them.

3 And so, when -- when were talking about inconsistent

4 statements and we talk about these medical records, first of

5 all, whats the med -- medical records say? None of those

6 statements can be directly attributed as quotes from Vanessa.

7 So, this word intercourse, first of all, she told us what

8 that means to her today. She didnt say it means vaginal

9 intercourse, anal intercourse. He did. Right? Those werent

10 her words. That was she just agreed with that. And then she

ii said holding hands. That was the words that she said when

i2 talking about intercourse. But, thats 18—year—old Vanessa.

5 13 The person who was being examined that day was 12-year-old

14 Vanessa. And what else does it say? It says that she was

15 molested. What did that mean? Do you think that was her word,

16 that she was molested? Do you think intercourse was her word?

i7 We dont know. Only the physician would know, the specific

18 physician. And we heard from Dr. Luginbill that he wasnt

19 there for that exam. He is her doctor, but she sees other

20 doctors when shes there.

2i And in that -- and then you think about the other

22 statement in the medical records about doesnt like going to

23 Dads. And I asked him, specifically, because of the wording

24 of that statement on the medical record about —- there was

5 25 something about the siblings, and it just didnt sound like the
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. 1 -- the age —- she wouldve been, I think, 11 at that time,

2 maybe -- that an 11-year-old would say. And he said, No, that

3 probably came from Mom. But, again, we dont know, because in

4 the medical records, they dont write down Mom said, Vanessa

5 said. So, were trying to attribute inconsistent statements to

6 someone we dont know made the statement, because we have to

7 distract you from the evidence. So, lets look at these

8 statements and -- except we dont even know who made them. And

9 we dont know whose words those are.

10 Thats why we have witnesses and not just statements,

ii police reports, or whatever, because those are other peoples

12 words.

13 And then -- and then we have a complaint about the --

14 Detective Dahlkes investigation. Now, she told us, I -- I go

15 where the evidence goes. There was no evidence of an

16 alternative perpetrator or another suspect, nothing to lead her

i7 to believe there was anybody else to investigate. And the --

i8 and Mr. Pawluk said that this fell through the cracks, as far

i9 as the protocol. No, there was no testimony or evidence here

20 that indicated that there was any violation of the protocol.

21 She said shes required to come up with alternative theories

22 and then test them. She didnt say that she had to write them

23 down. She, certainly, didnt say the protocol required her to

24 tell Vanessa what they were. Shes thinking of them ahead of

5 25 time, as the protocol requires, as she told you, so that she
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S
i can, during the -- during the interview, have an open mind,

2 with the idea that this might not be what she thinks it is

3 walking in there. So -- so, its just a way, as Dr. Guertin

4 talked about, too, to keep an open mind.

5 And then, that brings me to another point. Why not

6 send her to Luginbill, her doctor since she was born? Well,

7 that seems obvious. You dont send her to Luginbill because

8 Luginbills her doctor since she was born; right? Hes not

9 unbiased. Hes not totally independent. He knows her. He has

10 had a relationship with her by 2012 for 12 years, 13 years.

ii So, we send her to Guertin because Dr. Guertin

12 doesnt know her. And then, he describes what he does to make

5 13 sure that he is not influenced, in any way, before he starts

i4 this process; right? He doesnt read the reports. If he gets

iS them, he sets them aside. All he knows when he walks in is the

i6 kids name and if its a child abuse case or a sex abuse case.

17 Thats why you dont send her to Luginbill and thats

18 why you use Guertin.

19 Now, no signs in the medical records. Thats -- that

20 was the -- the claim. There —- there are no signs. There are

21 signs. Mom just doesnt realize that theyre signs; right?

22 Because when shes five, when she said -— she told us this

23 started, we.see in the medical report the ADHD diagnosis. And

24 why? You can look at the record. Mom is noticing behavioral

5 25 changes.
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i And then he says that no -- we dont have anything

2 from teachers. Not true. Dr. Luginbill said he didnt just

3 prescribe the medication until she went and got a note from the

4 doctor —— I mean from the teacher. Im sorry. She got a note

5 from the teacher saying she also felt that she needed the ADHD

6 medicine.

7 So, now, we have -— weve got a notice of behavioral

8 changes. No, Mom didnt say Im noticing signs of sexual

9 abuse, because she hasnt had a class with Dr. Henry or Dr.

iO Hobbs. She just knows somethins different. Her kid is

ii changing, and she cant explain it. And so, she goes to the

12 doctor and tells them, gets these meds, but she cant do it

5 13 before she gets a note from the teacher.

i4 All right, the injury. Again, this injury to the

15 hymen and the pin drop argument, Dr. Guertin was very clear.

i6 He said it could be a sexual trauma, it could be something

17 else. There are other possible explanations. Exactly like he

18 said about the injury to her anus. There are other possible

i9 explanations. He -- the thing is that we know that she didnt

20 -- she -- just, she hadnt disclosed a sexual assault regarding

21 her hymen, that would cause the injury to her hymen. But in

22 terms of his exam, all he says is there is this —— not injury

23 -- abnormality, and there are multiple causes that, you know,

41
24 it could be from.

25 And thats what he says, too, about the injury to the
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S
i anus. She has this. Lots of kids have it. I dont know what

2 caused it. Here are the things that could cause it. The

3 testimony regarding those two abnormalities is the same. He

4 doesnt know what caused it. That comes from Vanessa.

5 To say that weve just heard penis in the butt, in

6 and out, in and out, like its some kind of rap song, and

7 nothing else, it just ignores all of Vanessas testimony. And

8 that goes to, again, the things that she remembers,

9 specifically, about these four events. And Im not gonna, you

10 know, go -- belabor that again. But, she does tell us

ii different things about each of these events. She doesnt tell

12 us the same thing about each and every time that she remembers

13 the defendant putting his penis in her butt. She tells us

14 different facts about each one of those.

15 And he says, Imagine the pain. Imagine the pain.

16 But we hear from Dr. Guertin -- and I think most parents have

17 had this experience. Its a common experience —— that kids

18 poop bigger than a penis. Kids -- kids have huge poops

19 sometimes. Sometimes kids hold poops. Sometimes kids get

20 constipated and, suddenly, there -- you can open the diaper and

21 go, holy smokes. They poop bigger than a penis. So, to expect

22 that theres going to be some catastrophic injury caused by a

23 penis in the butt is unrealistic, and thats what Dr. Guertin. 24 told us.

25 And, in fact, what he did say is that a vaginal
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S
i penetration would cause that kind of injury because the hymen

2 is not elastic at that point. But at five to six-years-old, he

3 said the pelvic wall opens and the —— the potential for a

4 catastrophic, sort of, in -— injury, that would send you

5 straight to the hospital, with anal penetration, it goes away,

6 because kids bodies are changing.

7 And then, Jazmeen. Well, so, we dont have a mini

8 trial with Jazmeen, okay? We have Jazmeen coming in here,

9 telling you what the defendant did to her, for you to consider

iO in deciding this case. And that is what the law allows you to

ii do. Thats why shes here testifying, because the law says you

12 can consider it.

13 And so, this is the something else. This is the

14 rest of the stuff. Right here, Jazmeen is the rest of the

15 stuff, the other evidence that the defendant is into little

16 kids, basically, into young girls. This is the other evidence.

i7 And it doesnt just —— she doesnt just say that his

18 hand is on her belly-button. She was very clear, no matter how

i9 many times Mr. Pawluk tried to corner her into saying that her

20 hand -- his hand was on her belly. She would not have it. She

2i knows where his hand was. She knows it was on her crotch. She

22 knows thats where she pees from. Shes not confused about

23 where his hand was. The only one who seems to be confused is

24 the defense about where his hand was.25 And to say that shes here because she just wants the
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i attention that Vanessa was getting? Seriously? Because that

2 was really a pleasant experience for Vanessa? And we dont

3 have any additives that Vanessas getting all kinds of extra

4 attention outside of getting to go to the doctors and talk to

5 the police. Theres no -— nothing on this record that says she

6 was getting special gifts or trips or anything special because

7 she was the victim of the defendant.

8 That -- and -- and if shes going to make something

9 up, doesnt she, after being coached by Vanessa, say the same

10 thing as Vanessa? We wouldnt -- that, if youre making

ii something up and youre 12 and nine, wouldnt -- wouldnt that

12 seem more credible? That it was the same thing happened. But,

i3 thats not what she says.

14 Again, what she says isnt, intuitively, what I think

15 a child would make up.

16 So, basically, what we just heard was a lot of lets

17 not look at the evidence; right? We looked —— when I started

i8 here, and I think through this entire closing, what Ive asked

i9 you to do is look specifically at the evidence in this case.

20 And one thing to remember is the answers are evidence, not the

21 questions.

22 So, when youre talking about what Jazmeen said, she

23 said she was wearing stretch pants. That was her answer. That

24 was the evidence. Not Mr. Pawluks questions to her. She says

S 25 she was wearing stretch pants. But does it matter what she was
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i wearing? Who cares what she was wearing? Again, thats just

2 asking you to not look at the evidence.

3 Because if you look at the evidence, like I have

4 asked you to do, you will find the defendant guilty. And that

5 is what Im asking you to do. Find him guilty because the

6 evidence shows that he is guilty. Thank you.

7 THE COURT: All right, ladies and gentlemen, well

8 take a brief break, let you stretch your legs, and then Ill

9 come back -— Ill come back. Yes, Ill be back. But youll

10 come back, and Ill give you your final instructions.

11 Ms. Ykimoff, would you please take the jury out?

12 (At 10:29 a.m., jury exits courtroom)

5 13 THE COURT: All right. Now, shall we deal with the

i4 issue of what —— the two jurors? We need to —— and the names

iS are in here. However, yesterday, Mr. Pawluk raised the issue

16 about excusing juror number 10. And every time hes brought it

i7 up, Ive asked him to delay talking about it. Ms. Milam.

i8 MR. PAWLUK: Its actually --

19 THE COURT: Are you talking about the woman juror in

20 the middle?

21 MR. PAWLUK: Right in front of the speaker.

22 THE COURT: Yeah.

23 MR. PAWLUK: Yes.

24 THE COURT: Thats juror 10.

5 25 MS. MORTON: Yes. Right.
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i THE COURT: Okay, Mr. Pawluk.

2 MR. PAWLUK: (Indiscernible - laughing)

3 THE COURT: This isnt a hill for you to die on.

4 Ive got the little sheet, and its juror number 10.

5 MR. PAWLUK: All right.

6 THE COURT: All right, Ms. Morton.

7 MS. MORTON: If thats what he wants and its gonna,

8 potentially, get rid --

9 THE COURT: Youre --

10 MS. MORTON: -- of an issue later, then fine.

ii THE COURT: Is that what youre asking me to do, Mr.

12 Pawluk?

13 MR. PAWLUK: One second, Your Honor. Judge, yes, we

14 would -— we would ask that she be —— she be dismissed.

15 THE COURT: Okay.

16 MS. MORTON: Now, youre not going to actually

17 dismiss her; right? Youre gonna just --

18 THE COURT: Im not.

19 MS. MORTON: Right.

20 THE COURT: Yeah, as I said yesterday, nobodys

21 dismissed for -- they are allowed to leave. And if anything

22 happens to the -- any of the 12 remaining, we would call them

23 back. But you would like her to be one of the two that is not

24 sitting initially.

5 25 MR. PAWLUK: Yes.
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i THE COURT: I dont anticipate anythings gonna

2 happen to the 12. Im just -- as a precaution, I dont dismiss

3 them. And I think I shared with you yesterday that Ive

4 actually had to --

5 All right, so then, we just draw one other name. I

6 wont tell them until after I instruct them because I want them

7 toall—-

8 MS. MORTON: Oh, youre gonna draw em right now?

9 THE COURT: Well, why not? Because that way, I dont

10 have to embarrass Ms. Milam. I can just say these are the two

ii people that are -- Jonathan Phillips. Juror number 11. So, 10

12 and 11 will be asked to --

5 13 Are they ready?

i4 JURY/LAW CLERK: Oh, theyre using the restroom.

15 THE COURT: Okay. And so, let me make sure Ive got

16 the verdict form. Everybodys agreed on that. Ive got the ——

17 JURY/LAW CLERK: -- in the bubble for so long.

18 THE COURT: Huh?

19 JURY/LAW CLERK: When I had edited it, it -- I fixed

20 it on that one.

2i MR. PAWLUK: Judge, can we take a five minute break,

22 also?

23 THE COURT: Oh, sure.

24 JURY/LAW CLERK: Oh, Mr. Pawluk, I believe it was on

5 25 twenty-twenty-nine I still have doctor -- or on sub part c or
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i paragraph three, I edited it for that.

2 (At 10:33 a.m., off the record)

3 (At 10:43 a.m., back on the record)

4 THE COURT: Were back on the record in People versus

5 Uribe. Go ahead, Miss Ykimoff.

6 (At 10:44 a.m., jury enters courtroom)

7 THE COURT: Please be seated.

8 Members of the jury, the evidence and the arguments

9 in this case are now finished, and I will instruct you on the

iO law. I will explain the law that applies to this case.

ii Please remember that you have taken an oath to return

i2 a true and just verdict based only on the evidence and my

5 i3 instructions on the law. You must not let sympathy or

i4 prejudice influence your decision.

iS As jurors, you must decide what the facts of this

16 case are. This is your job and no one elses. You must think

17 about all the evidence and decide what each piece of evidence

18 means and how important you think it is. This includes whether

19 you believe what each of the witnesses said. What you decide

20 about any fact in this case is final.

21 It is my duty to instruct you on the law. You must

22 take the law as I give it to you. If a lawyer says something

23 different about the law, please follow what I say. You must

24 take all my instructions together as the law that you are to

5 25 follow. You should not pay attention to some instructions and
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i ignore others.

2 To sum it up, it is your job to decide what the facts

3 of this case are, and then apply the law as I give it to you.

4 And in that way, you will decide this case.

5 A person accused of a crime is presumed to be

6 innocent. This means you must start with the presumption that

7 the defendant is innocent. This presumption continues

8 throughout the trial and entitles the defendant to a verdict of

9 not guilty unless you are satisfied beyond a reasonable doubt

iO that he is guilty.

ii Every crime is made up of parts called elements. The

12 prosecutor must prove each element of the crime beyond a

5 13 reasonable doubt. The defendant is not required to prove his

14 innocence or to do anything.

15 If you find that the prosecutor has not proven every

i6 element beyond a reasonable doubt, then you must find that the

i7 defendant is not guilty.

18 A reasonable doubt is a fair, honest doubt growing

19 out of evidence or lack of evidence. It is not merely an

20 imaginary or possible doubt, but a doubt basedon reason and

21 common sense. A reasonable doubt is just that. After careful

22 and considered examination of the facts and the circumstances,

23 that is what a reasonable doubt is.

24 Now, the defendant has an absolute right not to

25 testify. When you decide this case, you must not consider the
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S
i fact that he did not testify. It must not affect your verdict

2 in any way.

3 When you dis -- discuss the case and decide on your

4 verdict, you may only consider the evidence that has been

5 properly admitted in this case. Therefore, it is important for

6 you to understand what is evidence and what is not evidence.

7 Evidence includes the sworn testimony of witnesses, the

8 exhibits that were admitted into evidence, and anything else I

9 told you that you could consider as evidence.

iO Many things are not evidence, and you must be careful

11 not to consider them as such. I will now describe some of the

12 things that are not evidence. The fact that the defendant is

5 13 charged with a crime and is on trial is not evidence.

14 Likewise, the fact that he is charged with more than one crime

iS is not evidence. The lawyers statements and arguments and any

16 commentary are not evidence. They are only meant to help you

17 understand the evidence and each sides legal theory. You

18 should only accept things that the lawyers say that are

19 supported by evidence or by your own common sense or general

20 knowledge. The lawyers questions to the witnesses and any

21 questions I may have asked the witness are not evidence. You

22 should consider these questions only as they give meaning to

23 the witnesss answer. My comments, rulings, questions,

24 instructions are not evidence.

5 25 It is my duty to see that the trial is conducted
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according to the law and to tell you what law applies to this

2 case. When I make a comment or give an instruction, I am not

3 trying to influence your vote or express a personal opinion

4 about this case. If you believe that I do have an opinion

S about how you should decide this case, you must pay no

6 attention to that opinion.

7 You are the only judges of the facts, and you should

8 decide this case based on the evidence.

9 At times during trial, Ive excluded evidence that

10 was offered or stricken testimony that was heard. Do not

ii consider those things in deciding this case. Make your

12 decision only on the evidence that I let in and nothing else.

5 13 Your decision should be based on all the evidence

14 regardless of which party produced it.

15 You should use your own common sense and general

16 knowledge in weighing and judging the evidence, but you should

17 not use any personal knowledge you may have about a place, a

18 person or event.

19 To repeat that once more, you must decide this case

20 based only on the evidence that was admitted during trial.

21 As I said before, it is your job to decide what the

22 facts of this case are.

23 You must decide which witnesses you believe and how

24 important you think their testimony is. You do not have to

25 accept or reject everything a witness said. You are free to
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i

believe all, none, or a part of any persons testimony. In

2 deciding which testimony you believe, you should rely on your

3 own common sense and your everyday experience. However, in

4 deciding whether you believe a witnesss testimony, you must

5 set aside any bias or prejudice you may have based on race,

6 gender, or the national origin of the witness.

7 There are no fixed rules for deciding or judging

8 whether you believe a witness, but it may help you to think

9 about these questions:

10 Was the witness able to see and hear clearly? How

ii long was the wit -- witness watching or listening? Was

12 anything else going on that may have distracted the witness?

5 13 Does the witness seem to have a good memory?

14 How did the witness look and act while testifying?

15 Did the witness seem to make an honest effort to tell the

16 truth, or did the witness seemto evade the questions or argue

17 with the lawyers?

18 Does the witnesss age or maturity affect how you

19 judge his or her testimony?

20 Does the witness have anybias, prejudice or personal

21 interest in how the case is decided?

22 Have there been any promises, threats, suggestions or

23 other influences that affected how the witness testified?

S 24 In general, does the witness have any special reason25 to tell the truth or any special reason to lie?
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All in all, how reasonable does the witnesss

2 testimony seemwhen you think about all the evidence in the

3 case?

4 Sometimes the testimony of different witnesses will

5 not agree and you must decide which testimony to accept. You

6 should think about whether the disagreement involves something

7 important or not and whether you think somebody is lying or

8 simply made a mistake. People see and hear things differently.

9 And a witness may testify honestly but be simply wrong about

10 what they thought they saw or remembered. It is also a good

ii idea to think about which testimony agreesbest with all the

i2 other evidence of the case.

13 However, you may conclude that a witness deliberately

i4 lied about something that is important to how you decide the

15 case. If so, you may choose to -- to not accept anything that

16 witness said.

17 On the other hand, if you think the witness lied

i8 about some things but told the truth about others, you may

19 simply accept the part you think is true and ignore the rest.

20 Now, the prosecutormust prove beyond a reasonable

21 doubt that the crime occurred in Eaton County. Time, however,

22 is not an element of criminal sexual conduct. The prosecutor

23 does not have to prove the date or time of the offense beyond a

. 24 reasonable doubt.

25 Now, count one allegedly took place at Stonegate
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trailer park, which is in Ingham County; however, pursuant to

2 Michigan law, any offense committed on the boundary line of two

3 counties or within one mile of the dividing line between them

4 may be alleged in the indictment to have beencommitted and may

5 be prosecuted and may be punished in either county. Stonegate

6 trailer park is located within one mile of the Eaton County

7 border.

8 Now, when you go to the jury room, you will be

9 provided with a copy of these final instructions. They should

10 be in your notebook.

ii You should first choose a foreperson. The foreperson

12 should see to it that your discussions are carried out in a

13 businesslike manner and that everyone has a fair chance to be

14 heard.

iS During your deliberations, turn off your cell phones

16 and other communication equipment until we recess.

17 Now, a verdict in a criminal case must be unanimous.

18 In order to return a verdict, it is necessary that each of you

19 agrees on that verdict.

20 In the jury room, you will discuss the case among

21 yourselves. But, ultimately, each of you will have to make up

22 your own mind. Any verdict must represent the individual

23 considered judgment of each juror.

S 24 It is your duty, as jurors, to talk to each other and25 make every reasonable effort to reach an agreement. Express
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i your opinions and the reasons for them, but keep an open mind

2 as you listen to your fellow jurors. Rethink your opinions and

3 do not hesitate to change your mind if you decide you were

4 wrong. Try your best to work out your differences. However,

5 although you should try to reach an agreement, none of you

6 should give up your honest opinion about the case just because

7 other jurors disagree with you or just for the sake of reaching

8 a verdict. In the end, your vote must be your own, and you

9 must vote honestly and in good conscience.

10 If you have any questions about the jury instructions

ii before you begin your deliberations or questions about the

12 instructions arise while youre deliberating, you may submit

5 13 those in writing, in a sealed envelope, to the bailiff.

14 Now, the possible penalty should not influence your

15 decision. It is the duty of the judge to fix the penalty

16 within the limits provided by law.

17 If you want to communicatewith me while youre in

18 the jury room, please have the foreperson write a note and give

19 it to the bailiff. It is not proper for you to talk directly

20 with me, the lawyers, court officers, or any other people that

2i are involved in the case.

22 As you discuss the case, you must not let anyone,

23 even me, know how your voting stands. Therefore, until you

24 return a unanimousverdict, do not reveal this to anyone

5 25 outside the jury room.
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i When you go to the jury room to deliberate, you may

2 take your notebooks, which should have your notes and the full

3 instructions in it.

4 If you want to look at any or all of the referenced

S documents or the exhibits that have been admitted, just ask for

6 them, and we will let you have them back in the jury room.

7 When you go to the jury room, as I indicated, you

8 will have a copy of these instructions. As you discuss the

9 case, you should think about all the instructions together as

10 the law that you are to follow.

ii Now, the defendant is charged with four counts; that

12 is, with the crimes of:

13 One, criminal sexual conduct — first degree,

14 Stonegate trailer park.

iS Two, criminal sexual conduct — first degree,

16 Courtland Street, childs bedroom.

17 Three, criminal sexual conduct — first degree,

18 Courtland Street, mothers bedroom.

19 And four, criminal sexual conduct — first degree,

20 Kensington Meadows.

21 These are separate crimes, and the prosecutor is

22 charging that the -- the defendant committed all of them. You

23 must consider each crime separately in light of all the

24 evidence. You may find the defendant guilty of all, any one,

5 25 or any combination of these crimes, or not guilty.
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The prosecution has introduced evidence of a

2 statement that it claims the defendant made. Before you may

3 consider such an out-of-court statement against the defendant,

4 you must first find that the defendant actually made the

5 statement as given to you.

6 If you find that you did -- if you find that the

7 defendant didmake the statement, thenyou may give that

8 statement whatever weight you think it deserves. In deciding

9 this, you should think about how and when the statement was

10 made and about all the other evidence in the case. You may

ii consider the statement in deciding the facts of this case.

i2 Now, facts can be proved by direct evidence from a

5 13 witness or an exhibit. Direct evidence is evidence about what

i4 we actually see or hear. For example, if you look outside and

iS you see that the rain is falling, that is direct evidence that

16 its raining.

17 But, facts can also be proved by indirect or

18 circumstantial evidence. Circumstantial evidence is evidence

19 that normally or reasonably leads to other facts. So, for

20 example, if you see a person come in from outside wearing a

21 raincoat, covered with small drops of water, that would be

22 circumstantial evidence that it is raining.

23 You may consider circumstantial evidence.

24 Circumstantial evidence by itself or a combination of

25 circumstantial evidence and direct evidence can be used to
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i prove the elements of a crime. In other words, you should

2 consider all of the evidence that you believe.

3 If you believe that a witness previously made a

4 statement inconsistent with his or her testimony at this trial,

S the only purpose for which the earlier statement can be

6 considered by you is deciding whether the witness testified

7 truthfully in court. The earlier statement is not evidence

8 that what the witness said is true.

9 Evidence has been offered that Vanessa Gomez

10 previously made statements inconsistent with her testimony at

ii this trial. You may consider such earlier statements in

12 deciding whether the testimony at this trial is truthful and in

13 determining the facts of this case. For example, the statement

14 made to Dr. Luginbills physician assistant that there was no

15 intercourse and that she disliked weekends at Dads and the

16 statement to Dr. Guertin that there was no bleeding.

i7 Now, when lawyers agree on a statement of -- of

18 facts, these are called stipulated facts. And you may regard

19 stipulated facts as true, but you are not required to do so.

20 You may consider whether the defendant had a reason

2i to commit the alleged crime, but a reason, by itself, is not

22 enough to find a person guilty of a crime.

23 The prosecutor does not have to prove that the

24 defendant had a reason to commit the alleged crime. She only

25 has to show that the defendant actually committed the crime and
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i that he meant to do so.

2 The defendants intentmay be proved by what he said,

3 what he did, how he did it, or by any other facts and

4 circumstance in evidence.

5 You should not decide this case based on which side

6 presented more witnesses. Instead, you should think about what

7 each witness said and each piece of evidence and whether you

8 believe them. Then, you must decide whether the testimony and

9 evidence you believe proves beyond a reasonable doubt that the

10 defendant is guilty.

ii You have heard that a lawyer or the lawyers

12 representatives have talked to one of the witnesses. There is

13 nothing wrong with this. A lawyer or a lawyers representative

14 may talk to a witness to find out what the witness knows about

15 the case and what the witnesss testimony will be.

16 For a witness who is a child, a promise to tell the

17 truth takes the place of an oath to tell the truth.

18 Now, you have heard expert testimony from a witness,

19 Dr. Stephen Guertin, who has given you his opinion as an expert

20 in the field of child sexual abuse, child abuse, and pediatric

21 clinical care.

22 Experts are allowed to give opinions in court about

23 matters for which they are experts on. However, you do not

24 have to believe an experts opinion. Instead, you should

25 decide whether you believe it and how important you think it
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i is.

2 When you decide whether you believe an experts

3 opinion, think carefully about the reasons and facts he gave

4 for his opinion and whether those facts are true.

5 You should also think about the experts

6 qualification and whether his opinion makes sense when you

7 think about all the evidence in the case.

8 You have heard testimony from a witness, Dr. James

9 Henry, who has given you his opinion as an expert in the field

10 of behavior of children who have been sexually abused or

ii experience sexual trauma.

i2 Experts are allowed to give opinions in court about

5 13 matters they are experts on. However, you do not have to

14 believe the experts opinion. Instead, you should decide

15 whether you believe it and how important you think it is.

16 When you decide whether you believe an experts

i7 opinion, think carefully about the reasons and facts he gave

18 for his opinion and whether those facts are true.

19 You should also think about the experts

20 qualification and whether his opinion makes sense when you

21 think about all the other evidence in the case.

22 You have heard testimony from a witness, Dr. Sharon

23 Hobbs. Is everything okay?

24 DETECTIVE DAHLKE: Yeah.

5 25 THE COURT: Oh. Dr. Sharon Hobbs, who has given you
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S
i her opinion as an expert in the field of clinical psychology

2 with a background in behavior of children who have been

3 sexually abused, performance of evaluations and assessments,

4 treatment and counseling for children and teen—agers who have

5 been sexually abused.

6 Experts are allowed to give opinions in court about

7 matters they are experts on. However, you do not have to

8 believe the experts opinion. Instead, you should decide

9 whether you believe it and how important you think it is.

10 When you decide whether you believe the opinion,

ii think carefully about the reasons and facts she gave for her

12 opinion and whether those facts are true.

5 13 You should also think about the experts

14 qualification and whether her opinion makes sense to you given

iS all the other facts of the case.

16 Now, you have heard testimony from witnesses who are

17 police officers. That testimony is to be judged by the same

18 standard you use to evaluate the testimony of any other

19 witnesses.

20 The defendant is charged with the crime of first

21 degree criminal sexual conduct. To prove this charge, the

22 prosecutor must prove each of the following elements beyond a

23 reasonable doubt:

24 First, that the defendant engaged in a sexual act

5 25 that involved entry into Vanessas Gomezs anal opening by the
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i defendants penis. Any entry, no matter how slight, is enough.

2 It does not matter whether the sexual act was completed or

3 whether semen was ejaculated.

4 Second, that Vanessa Gomez was less than 13-years-old

5 at the time of the alleged act.

6 If you find that the defendant is guilty of first

7 degree criminal sexual conduct, then you must decide whether

8 the prosecutor has proved each of the following elements beyond

9 a reasonable doubt:

10 First, that Vanessa Gomez was less than 13 years of

ii age when the offense occurred.

12 And second, that the defendant was 17 years of age or

5 13 older when the offense occurred.

i4 Count one is designated as Stonegate trailer park.

iS . Count two, Courtland Street, childrens bedroom. The

16 defendant is charged with the crime of first degree criminal

17 sexual conduct. To prove this charge, the prosecutor must

i8 prove each of the following elements beyond a reasonable doubt:

19 First, that the defendant engaged in a sexual act

20 that involved entry into Vanessa Gomezs anal opening by the

21 defendants penis. Any entry, no matter how slight, is enough.

22 It does not matter whether the sexual act was completed or

23 whether semen was ejaculated.

24 Second, that Vanessa Gomez was less than 13 years of

5 25 age at the time of the alleged act.
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i If you find that the defendant is guilty of first

2 degree criminal sexual conduct, then you must decide whether

3 the prosecutor has proved each of the following elements beyond

4 a reasonable doubt:

5 . First, that Vanessa Gomez was less than 13—years-old

6 when the offense occurred.

7 And second, that the defendant was 17 years of age or

8 older when the offense occurred.

9 Count three, criminal sexual conduct - first degree,

10 Courtland Street, mothers bedroom. The defendant is charged

ii with the crime of first degree criminal sexual conduct. To

12 prove this charge, this prosecutor must prove each of the

5 13 following elements beyond a reasonable doubt:

14 First, that the defendant engaged in a sexual act

15 that involved entry into Vanessa Gomezs anal opening by the

16 defendants penis. Any entry, no matter how slight, is enough.

17 It does not matter whether the sexual act was completed or

18 whether semen was ejaculated.

19 Second, that Vanessa Gomez was less than 13-years-old

20 at the time of the alleged act.

21 If you find that the defendant is guilty of first

22 degree criminal sexual conduct, then you must decide whether

23 the prosecutor has proved each of the following beyond a

24 reasonable doubt:

5 25 First, that Vanessa Gomez was less than 13—years—old
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when the event occurred -- the offense occurred.

2 And second, that the defendant was 17 years of age or

3 older when the offense occurred.

4 Count four, criminal sexual conduct — first degree,

5 Kensington Meadows. The defendant is charged with the crime of

6 first degree criminal sexual conduct. To prove this charge,

7 the prosecutor must prove each of the following elements beyond

8 a reasonable doubt:

9 First, that the defendant engaged in a sexual act

10 that involved entry into Vanessa Gomezs anal opening by the

ii defendants penis. Any entry, no matter how slight, is enough.

12 It does not matter whether the sexual act was completed or

5 13 whether semen was ejaculated.

i4 Second, that Vanessa Gomez was less than 13—years—old

15 at the time of the alleged act.

16 If you find that the defendant is guilty of first

i7 degree criminal sexual conduct, then you must decide whether

18 the prosecutor has proved each of the following elements beyond

19 a reasonable doubt:

20 First, that VanessaGomez was less than 13-years—old

2i when the offense occurred.

22 And second, that the defendant was 17 years of age or

23 older when the offense occurred.

S 24 To prove this charge, it is not necessary that there25 be evidence other than the testimony of Vanessa Gomez if that
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. 1 testimony proves guilt beyond a reasonable doubt.

2 To prove this charge, the prosecutor does not have to

3 show that Vanessa Gomez resisted the defendant.

4 The prosecutor has introduced evidence of claimed

5 acts of sexual misconduct by the defendant with a minor for

6 which he is not on trial. Before you may consider such alleged

7 acts as evidence against the defendant, you must first find

8 that the defendant actually committed those acts. If you find

9 the defendant did commit those acts, you may consider them in

10 deciding if the deven -- defendant committed the offenses for

ii which he is now on trial.

12 You must not convict the defendant here solely

5 13 because you think he is guilty of other bad conduct. The

14 evidence must convince you beyond a reasonable doubt that the

15 defendant committed the alleged crime, or you must find him not

16 guilty.

17 You have heard Dr. Hobbs and Dr. Henrys opinions

18 about the behavior of sexually abused children. You should

i9 consider that evidence only for the limited purposes of

20 deciding whether Vanessa Gomezs acts and words after the

21 alleged crime were consistent with those of sexually abused

22 children.

23 The evidence cannot be used to show that the crime

24 charged here was committed or that the defendant committed it.

5 25 Nor can it be considered an opinion by Dr. Hobbs or Dr. Henry
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that Vanessa Gomez is telling the truth.

2 During the testimony of J.U., there was a dog

3 present. This dog was provided by the prosecutors office.

4 You should not allow the presence of the dog to influence your

5 opinion on whether or not the witness was credible or was

6 telling the truth. You should also not allow the presence of

7 the dog to influence your decision on whether or not the

8 witness was suffering from trauma or mental anguish. You

9 should not pay attention to the presence of the dog, and you

10 should not let it distract you from paying attention to what

ii the witness says or whether or not you believe her testimony.

12 Do not allow the presence of the dog to infer any fear or

5 13 anxiety between the witness and the defendant.

14 Also in your books, ladies and gentlemen, will be the

15 two special limiting instructions that I gave you yesterday

16 morning concerning Dr. Guertin.

17 Now, this is the jury verdict form. This is the form

18 that you have to fill out. Each of the four counts is listed.

19 And after each of them, there is a box for not guilty or for

20 guilty. And each of the counts is designated by the location.

2i It needs to be dated and signed by the foreperson.

22 Ms. Ykimoff will bring this verdict form to the jury

23 box -- I mean, to the jury room with you.

24 Miss Ykimoff, may I please swear you in? Yeah.

5 25 Right here.
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. LAW/JURY CLERK: Sorry.

2 THE COURT: Its all right. Do you solemnly swear

3 that you will keep the persons sworn as jurors in this cause in

4 a private and convenient place, that you will not suffer any

5 communication to be made to them, that you will not communicate

6 with them yourself orally or otherwise unless by order of this

7 Court or to ask them if they have agreed upon a verdict until

8 they have been discharged, and that you will not, before they

9 render their verdict, communicate to anyone the state of their

10 deliberation or the verdict that they have agreed upon, so help

ii you God?

12 LAW/JURY CLERK: I will.

5 13 (At 11:11 a.m., law/jury clerk sworn by the Court)

14 THE COURT: Now, ladies and gentlemen, the two juror

15 names were selected. And I would ask that juror number 10,

16 Miss Milam, and juror number 11, Mr. Phillips, you remain

17 seated while the jury goes back to the jury room to begin their

i8 deliberations because I have to give you a recess instruction.

19 So, the jury -- to the remainder of you, the 12 of

20 you, the standard recess instruction, of course, applies. The

2i only difference is now, when you go back to the jury room, you

22 may discuss the case amongst yourselves. And if youve taken

23 notes, you may look at those, and you may share the notes with

24 the other jurors. Remember, when the case is done, you leave

5 25 your notes on the table. Nobody will read them. And we will
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S
i destroy them.

2 Remember, you cannot get any information from any

3 outside sources, and you cannot talk to anyone except each

4 other about the case. So, you cant talk to friends, family,

5 or relatives. You cant talk to anybody in the hallway. If

6 somebody talks to you, you have to tell em youre a juror. If

7 they keep talking to you, you let me know.

8 And, again, as I already instructed you, please turn

9 your cell phones off when you are back there.

10 As youre deliberating, if you have to take breaks to

ii use the restroom or stretch your legs, remember you stop

12 talking about the case. All 12 of you need to be in that jury

5 13 room when youre talking about the case. So, when youre on

14 break, you have to talk about something else, okay?

iS All right, if you would please now go back to the

16 jury room and begin your deliberation.

17 (At 11:13 a.m., jury exits courtroom and begins

18 deliberations)

19 THE COURT: You may be seated.

20 Okay, juror number 10 and juror number 11, your names

2i were selected, and you are gonna be allowed to leave the

22 building. The recess instruction that I just gave is still

23 applicable to you. You are not discharged. Should something

24 unexpectedly happen to one of the 12 jurors, we will pick

5 25 randomly between your two names. And I will call you back, and
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i you will continue to deliberate with them. Obviously, were2 not anticipating that will happen. But while you may leave the

3 courthouse and go home or to work, please dont leave the

4 greater Eaton County area in case we need you to come back.

5 Ms. Ykimoff will come back. When I let you out here,

6 you need to give us a contact number, whether -- if you both

7 have cell phones, give us a cell phone number, and please keep

8 your cell phone on. When the jury reaches a verdict, somebody

9 from my office will call you to let you know that you are now

iO officially discharged and also let you know what the verdict

ii is, because, generally, the two jurors that dont deliberate

12 are interested in the outcome.

5 i3 I will tell you that, in all the jury trials that

14 Ive done, one time we have had to call a juror back. So, it

15 is a safety net for everyone, okay?

16 Anything else now? Any issue with the instructions,

i7 Ms. Morton?

18 MS. MORTON: No, Your Honor.

19 THE COURT: Any -- any issue with this -- the

20 instructions to the jury, Mr. Pawluk?

21 MR. PAWLUK: Defense is satisfied, Your Honor.

22 THE COURT: Okay. I assume youll be at your office.

23 Are you going to stay up here in the library, or what are you

24 going to do, Mr. Pawluk? And do we have your cell number if

5 25 you do leave the building?
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S
i MR. PAWLUK: Well, Judge, Ill make sure you have my

2 cell number. My -- my intentions is to probably be within a 20

3 minute radius.

4 THE COURT: Okay.

5 MR. PAWLUK: Ill write that down and grab something

6 to eat.

7 THE COURT: One of the things I guess I can ask you

8 right now, to eliminate you having to come back in, is I

9 anticipate receiving a note that they want the exhibits.

10 MR. PAWLUK: Yes.

THE COURT: Do you want to come in each time they ask

12 for an exhibit, or do you want to authorize Ms. Ykimoff, after

5 13 I read the note, if thats all it is for an exhibit, to give it

14 to them?

iS MR. PAWLUK: Thats fine.

16 MS. MORTON: Thats fine.

17 THE COURT: Okay. So --

18 MS. MORTON: Im just making sure theyre all here.

19 THE COURT: Yes. All right, very good.

20 All right, Miss Ykimoff, if you could get Miss Milam

21 and Mr. Phillipss cell phone numbers, they know that they are

22 allowed to leave.

23 LAW/JURY CLERK: I think they have some stuff in the

24 back, as well, Judge.

25 THE COURT: Yeah, all right.
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S
i LAW/JURY CLERK: Go get it?

2 THE COURT: Thats right. I knew they had their

3 coats.

4 Thank you very much for your service. On behalf of

5 Eaton County, we -- we truly do thank you. Have a great trip.

6 What? Are they all there?

7 MS. MORTON: I dont seem to have --

8 THE COURT: Oh, thank you.

9 MS. MORTON: I dont have 13 --

10 THE COURT: Okay.

ii MS. MORTON: -- which is the added picture, I think.

12 I dont have 13.

5 13 THE COURT: Thirteen is the photograph of Stonegate.

14 MS. MORTON: Right.

15 THE COURT: Vanes -- Vanessa at Stonegate. I have no

16 photo -- I have no exhibits. Oh, wait, I just lied.

17 MS. MORTON: Good.

i8 THE COURT: I remember the juror had it sitting, and

19 then he handed it to me.

20 MS. MORTON: Perfect.

21 THE COURT: Theyre all there?

22 MS. MORTON: Theyre all there.

23 THE COURT: Okay, well let you know as soon as --

24 . MS. MORTON: Is -- assuming that you only have

S 25 through 15; right?
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i

LAW/JURY CLERK: Right.

2 THE COURT: Yes.

3 LAW/JURY CLERK: And then --

4 THE COURT: And A.

S MS. MORTON: And A, yes.

6 THE COURT: And Dr. Hobbs CV is A.

7 MS. MORTON: Thats the --

8 THE COURT: Okay.

9 MR. PAWLUK: Thank you, Judge.

10 THE COURT: Thank you, everybody.

ii (At 11:17 a.m., off the record)

12 (At 4:46 p.m., back on the record)

5 i3 THE COURT: We are back on the record in the People

14 of the State of Michigan versus Uribe.

15 Ms. Morton is here on behalf of the People. Ms. Lang

16 -- Ms. Van Langevelde is here. How are you feeling?

17 MS. VAN LANGEVELDE: I can kinda talk.

18 MS. MORTON: Thats a lie.

19 THE COURT: Okay, okay. Mr. Pawluk is here. The

20 defendant is here.

21 Sir, raise your right hand. Do you swear to tell the

22 truth, the whole truth, and nothing but the truth, so help you

23 God?

24 THE DEFENDANT: Yes, Your Honor.

5 25 (At 4:46 p.m., defendant resworn by the Court)
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S
i THE COURT: Ladies and gentlemen, Ive been informed

2 by the -- by my law clerk, actually, which is now the bailiff,

3 that the jury has reached a verdict.

4 Anything we need to place on the record before we

S bring the jury in?

6 MS. MORTON: No.

7 THE COURT: Ms. Ykimoff, please bring the jury in.

8 (At 4:48 p.m., jury enters courtroom with verdict)

9 THE COURT: Please be seated.

10 Mr. Desloover, am I saying that correct —- correctly?

11 FOREPERSONDESLOOVER: (No verbal response).

12 THE COURT: Do I take it that you are the foreperson?

13 FOREPERSONDESLOOVER: Thats right.

14 THE COURT: Have you reached a verdict?

15 FOREPERSONDESLOOVER: Yes, we have.

i6 THE COURT: May I see the verdict form, please?

i7 Mr. Desloover, .1 would ask, please, that you stand.

18 And if you could please state each count and how the jury

19 finds.

20 FOREPERSONDESLOOVER: Count one, criminal sexual

21 conduct - first degree, person under 13, defendant 17 years of

22 age or older, Stonegate trailer park: Guilty.

23 Count two, criminal sexual conduct — first degree,

24 person under 13, defendant 17 years of age or older, Courtland

25 Street, childs bedroom: Guilty.
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S
i Count three, criminal sexual conduct — first degree,

2 person under 13, defendant 17 years of age or older, Courtland

3 Street, mothers bedroom: Guilty.

4 Count four, criminal sexual conduct — first degree,

5 person under 13, defendant 17 years of age or older, Kensington

6 Meadows: Guilty.

7 THE COURT: Thank you. Did you sign and date the

8 form?

9 FOREPERSONDESLOOVER: Yes, I did.

10 THE COURT: And this was a unanimous verdict?

ii FOREPERSONDESLOOVER: Yes, it was.

12 THE COURT: Thank you. I need to get the verdict

13 form.from him. You may be seated.

14 Do you want the jury polled, Ms. Morton?

iS MS. MORTON: No thank you.

16 THE COURT: Do you want the jury polled, Mr. Pawluk?

17 MR. PAWLUK: No, Your Honor. Thank you.

18 THE COURT: Ladies and gentlemen, on behalf of Eaton

19 County, I thank you very much for your service, your time, your

20 consideration, and your deliberation. We greatly appreciate

2i it.

22 You are now free to go. I would like to just talk to

23 you briefly if I could, but I know its real close to five and

24 I want to be able to get you out of the building. So, if you

S 25 wouldnt mind waiting in the jury room, Ill be back in just a
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i

minute, okay?

2 Again, thank you very much. Your service has

3 concluded.

4 (At 4:51 p.m., jury is discharged and exits

S courtroom)

6 THE COURT: Mr. Uribe -- you -- you may be seated --

7 a jury of your peers has found you guilty. Im entering a

8 guilty verdict on counts one, two, three and four as charged.

9 Your bond is immediately revoked, and youll be taken into

10 custody.

ii The next stage of this process will be sentencing.

12 Mr. Pawluk, do you have your calendar?

13 MR. PAWLUK: Yes, I do, Your Honor.

14 THE COURT: May 18th?

iS MR. PAWLUK: Yes.

i6 THE COURT: Does that work for you?

17 MR. PAWLUK: Yes, it does.

18 THE COURT: Do you anticipate, given the nature of

19 this case, that I will be hearing from the victims; correct?

20 MS. MORTON: (No verbal response).

2i THE COURT: So, lets not do it at eight—thirty, when

22 all the other ones are scheduled. I want to make sure I have

23 time to adequately hear from everyone. Why dont we do this at

24 ten—thirty on the 18th?

5 25 MR. PAWLUK: Yes.
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S
i THE COURT: Is that acceptable to the prosecutor?

2 MS. MORTON: Yes, thank you.

3 THE COURT: Is that acceptable to you, Mr. Pawluk?

4 MR. PAWLUK: Yes, it is, Your Honor. Thank you.

5 THE COURT: All right, anything else for the record,

6 Ms. Morton?

7 MS. MORTON: (No verbal response).

8 THE COURT: Mr. Pawluk?

9 MR. PAWLUK: No, Your Honor. Thank you.

10 THE COURT: Im gonna just briefly talk to the jury.

ii It is my role to make sure weve done everything we can to make.

12 the jury comfortable. But because it is so close to five

5 13 oclock, I will not be inviting the attorneys to come back.

14 want to let the -- the jurors be able to leave. If you want to

15 try to talk to em, you can wait out —— you know, the -- the

16 hallway theyll come down. But I am gonna let em go right

17 away, okay?

18 Great. Thank you, all, very much.

19 (At 4:53 p.m., proceedings concluded)

20

21

22

23

.::
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1 Charlotte, Michigan

2 Thursday, May 18, 2017 — 10:25 a.m.

3 THE COURT: We are on the record in the People of

4 the state of Michigan versus Ernesto Uribe, file 13-404-FC.

5 Ms. VanLangevelde is here on behalf of the People.

6 Mr. Pawluk is here with the defendant.

7 Raise your right hand, sir.

8 Do you swear to tell the truth, the whole truth and

9 nothing but the truth, so help you God?

10 THE DEFENDANT: Yes, maam.

11 THE COURT: All right.

12 Ladies and gentlemen, I realize this is a very

• 13 emotionally charged file for both the victims in this matter

14 and the family and friends of the defendant. I dont want any

15 outbursts, talking, or giggling. I would point out that there

16 are people that have come in the courtroom that were giggling

17 and laughing and I will not tolerate that. This is a court of

18 law and if you cannot act with the dignity that the Court

19 deserves, you will be asked to leave.

20 Is that understood?

21 This is the date and time set for sentencing. Now,.

22 the Court would indicate that it received and reviewed the

23 letter received from the victims mother --- victims mother, a

24 letter from VG, a letter from Melissa Owens, a letter from

25 Grade Eaton, and a letter from Sybillena, if Im saying that

.
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1 right, Sybill—ena Eaton.

2 In addition to that, I received e-mails from both

3 Ms. VanLangevelde and Mr. Pawluk. And after receiving those

4 e—mails which referenced the presentence report dated —- wel1~,

5 we received it —- we sent it out on May 8th to Mr. Pawluk and

6 the prosecutor, then Ms. Zolinski submitted a revised PSI as

7 it relates to the evaluation and plan -- well, everything down

8 through the scoring. And, that -- those revisions were met --

9 meant to address issues raised by Ms. VanLangevelde where, I

10 think, some street names were turned around and that

11 information was, was factually not accurate.

12 Is that a fair way to say that, Ms. VanLangevelde?

13 MS. VanLANGEVELDE: It is. Thank you, Your Honor.

14 THE COURT: Okay.

15 So, Im -- for purposes of this morning, Im going

16 to be using the revised PSI. And you have that right, Mr.

17 Pawluk?

18 MR. PAWLUK: I do, Your Honor.

19 THE COURT: Okay.

20 So thats what Im going to be using so that we know

21 and are referencing the same thing.

22 So then that takes me to Mr. Pawluks issue, which 1

23 believe is the only one left on the body of the report, but

24 Mr. Pawluk if Im wrong you can add to it. So, Mr. Pawluk,

25 right now Im addressing your issue which is under the

S
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5 1 evaluation -- the agents description of the offense, on the

2 second page, in the middle paragraph, it is the paragraph that

3 starts, according to Kathleen Gomez .. Youre asking

4 that that entire paragraph be removed based upon the fact that

5 there is not a basis for the agent to make those statements

6 and, as you point out, with all due respect, Agent Zolinski is

7 not a doctor and does not have the background to make some of

8 the comments that are made.

9 Is that correct?

10 MR. PAWLUK: Judge, that is correct. And what we

11 need to stay focused on also here, I think, which I think is

12 important, is we have to keep in mind the evidence and facts

S
13 that were presented at trial. And I dont remember that

14 generating at trial, I think its more of a edit on her part

15 to include that kind of language. I dont remember any kind

16 of misdiagnosis. I dont remember any kind of the

17 psychological verbiage thats been incorporated in that

18 paragraph and, certainly, I dont remember any kind of

19 testimony or facts being generated during the course of the

20 trial that supports the allegation in that paragraph.

21 THE COURT: All right. Lets --

22 MR. PAWLUK: So, I think it should probably be

23 deleted.

24 THE COURT: Ms. VanLangevelde.

25 MS. VanLANGEVELDE: Well, Your Honor, I disagree,

S
5
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5 1 and I want to make sure that were talking about the right

2 thing cause Mr. Pawluk had two paragraphs. So, were talking

3 about the one about ADHD diagnosis. Is that right?

4 THE COURT: Yeah, somewhere there is an explanation

5 of what hypervigilance --

6 MS. VanLANGEVELDE: Okay.

7 THE COURT: -- means and, you know, that whole

8 medical part in the middle.

9 MS. VanLANGEVELDE: But, and I -- thank you, Your

10 Honor.

11 I think, first of all, I dont believe that there

12 has to be evidence at trial about how the crime has impacted

S
13 the victim, because receive victim impact statements all the

14 time. So, I disagree with Mr. Pawluks analysis on that.

15 My other, you know, as I responded in my e-mail, Dr.

16 Henry talked about hypervigilance and when a child is

17 traumatized, thats what they call it is hypervigilance. It

18 can look like ADHD, and a parent not knowing that their child

19 has been victimized would takethem to the doctor and they

20 might be diagnosed with ADHD. And thats exactly what Ms.

21 Gomez testified about.

22 Ms. Gomez also testified about taking -- once

23 Vanessa disclosed, taking her to the counselor. They took her

24 off the ADHD medication and Vanessa was fine. So -- and she

25 hasnt had it since. And, so, I think it is appropriate to

.
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5 1 include that and there was testimony at trial based on that,

2 although I dont think its necessary that it has to be at

3 trial to include that in the PSI.

4 THE COURT: Okay.

5 Well, I, I had the benefit of sitting through the

6 trial, and I definitely recall testimony specifically on this

7 issue. The Court denies your request. The paragraph will

8 stay in.

9 Any other modifications to the PSI before we talk

10 about scoring Mr. Pawluk?

11 MR. PAWLUK: Well, Judge, Im going back to -- if

12 you look at my e-mail, it addresses the —— under the

S
13 evaluation and plan, third paragraph, third of the way down,

14 it starts out with Mr. Uribes actions have given cause --

15 that sentence and including as such she has participated in

16 ongoing psychological treatment in an effort to achieve mental

17 stability ——

18 THE COURT: See thats what I cant find. So lets

19 pause for a second. So, Im looking at the first page of the

20 evaluation and plan and the third paragraph starts out,

21 negatively speaking . .

22 MR. PAWLUK: Yes.

23 THE COURT: Okay.

24 So, youre saying, half way -— where Mr. Uribes

25 actions have given cause for the victim to adopt a poor

S
7

Sentncing 5/18/17 1082a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



5 1 perception of socially acceptable behavior and boundaries?

2 MR. PAWLUK: Yes.

3 THE COURT: Okay.

4 MR. PAWLUK: And, as such, she is participating

5 .,,.

6 THE COURT: . . . ongoing psychological treatment

7 in an effort to achieve mental stability. Mr. Uribe engaged

8 in the sexual assaults to fulfill his own desires with a

9 complete disregard for the victim.

10 MR. PAWLUK: And then on down, the negative impact

11 of his experiences will continue to accumulate. Again, for

12 the same reasons as Im placing —- I placed on the record,

S
13 which respect to the other paragraph, again, nothing, nothing

14 to support this evidence at trial, Your Honor. And, my

15 understanding, if I remember right, I dont believe that VG

16 was in counseling, and this is something that occurred when

17 she -- or she started when she was 17 I might, I might stand

18 to be corrected here. And, I also remember that during the

19 course of her testimony she had explained that she had

20 difficulties with her biological father. And that had caused

21 some problems between her and her biological father. So now

22 were at the point of not quite sure, knowing, what —- if

23 there is a psychological issue. What generated it? Was it

24 biological father or actions by the defendant.

25 So, again, I dont think that that was supported

S
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5 1 with the facts and evidence at trial. I think theres other

2 causes for that kind of allegation and because of that, I

3 think it should be deleted.

4 THE COURT: Thank you, Mr. Pawluk.

5 Ms. VanLangevelde.

6 MS. VanLANGEVELDE: Thank you, Your Honor.

7 Well, again, I dont think that we necessarily have

8 to have evidence at trial to include that information into the

9 PSI, but Ill tell Mr. Pawluk that I did the abuse and neglect

10 case and I know that Vanessa was in counseling right after the

11 disclosure because we had -- in the transcript of the abuse

12 and neglect case her counselor testified. So, she was in

S
13 counseling. She completed counseling with Ms. Burdick, who

14 actually testified way back when we were first going to do

15 this trial in 2014. And then, then obviously it went up to

16 the Court of Appeals and Supreme Court and back. So, she did

17 have counseling regarding the sexual abuse and I think that

18 the agents comments have to do more with the evaluation and

19 plan and why the agents coming up with the recommendation

20 that she did. So, I think its appropriate to leave the

21 statements in.

22 THE COURT: I agree with Ms. VanLangevelde. Your

23 request is denied. It will stay in the report.

24 Next issue with the PSI, Mr. Pawluk?

25 MR. PAWLUK: Well, were, were satisfied with the

S S

9

Sentncing 5/18/17 1084a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



5 1 balance of the substance of the PSI.

2 THE COURT: Okay.

3 MR. PAWLUK: Our next objection goes to the

4 sentencing guideline.

5 THE COURT: Right.

6 Let me first ask Ms. VanLangevelde then. Ms.

7 VanLangevelde, anything else regarding the body of the report

8 before we get to the issue the scoring?

9 MS. VanLANGEVELDE: I do not, thank you.

10 THE COURT: Okay.

11 Go ahead, Mr. Pawluk.

12 MR. PAWLUK: Yes, Your Honor.

13 THE COURT: Its OV 4, correct?

5 14 MR. PAWLUK: Offense variable four, correct.

15 THE COURT: Um-hm. S

16 Go ahead.

17 MR. PAWLUK: The -— that offense variable, Your

18 Honor, discusses or allocates ten points for serious

19 psychological injury to the victim requiring professional

20 treatment. And, again, as I previously argued with the other

21 two paragraphs that the Court ruled, number one, there was no

22 psychological evaluation conducted on VG, so we dont know

23 what the standing is of her -- any psychological injury or

24 even a little serious psychological injury. As a matter of

25 fact, I think Dr. Guertin had requested, or suggested, a

S
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5 1 psychological injury take place also. That wasnt done.

2 So, just to allocate ten points on something that we

3 think might be an injury is not enough. So, I think it should

4 be properly scored at zero. Having said that, Your Honor,

5 even if its scored at zero it doesnt change the range, it

6 still stays the same. S

7 THE COURT: Right. S

8 I appreciate you putting that in your e-mail, Mr.

9 Pawluk.

10 Ms. VanLangevelde.

11 MS. VanLANGEVELDE: Thank you, Your Honor.

12 Well, here, obviously the scoring and the guidelines

S
13 is a different standard, its just by a preponderance of the

14 evidence which I included in my e-mail. And I believe that

15 there is, just even based on Vanessa Gomezs victim impact

16 statement that she submitted, just looking at that, I believe

17 that would be even enough to make the serious scoring of ten

18 points for serious psychological —— or serious psychological

19 injury. I mean, she talks about that this made her feel like

20 a piece of her was ripped out and thrown in the trash and that

21 shes hunting for it, picking out little by little as she gets

22 older. To me, that says volumes about his psychological

23 injury that was caused. Not to mention there is evidence that

24 she received counseling because of this with the abuse and

25 neglect case, and that shes been in and out of counseling and

S
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5 1 that is, obviously, was part of the interview that Ms.

2 Zolinski did when she spoke with her mother. So, I believe,

3 ten points is scored appropriately.

4 THE COURT: First of all, to score ten points there

5 does not have to actually be treatment. Thats specifically

6 stated. The fact that the treatment has not been sought is

7 not conclusive. And the Courtbelieves that its clear that

8 there was serious psychological injury that may require

9 treatment. OV 4 will remain scored at ten. However, as •noted

10 by Mr. Pawluk, even if the Court had scored it at zero, the

11 guidelines remain the same.

12 So the defendants guidelines are 126 month to 210,

13 so said differently, ten point five years to 17.5 years. Do

S 14 you agree, Mr. Pawluk?

15 MR. PAWLUK: I do agree.

16 THE COURT: Ms. VanLangevelde?

17 MS. VanLANGEVELDE: I agree those are the

18 guidelines, Your Honor.

19 THE COURT: All right.

20 Ms. VanLangevelde, Peoples position on sentencing.

21 MS. VanLANGEVELDE: Thank you.

22 First, Ms. Gomez would like to come to the podium.

23 THE COURT: Okay.

24 Raise your right hand.

25 Do you swear to telithe truth, the whole truth and~

S
12

Sentncing 5/18/17 1087a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



5 1 nothing but the truth, so help you God?

2 MS. GOMEZ: I do.

3 THE COURT: Go ahead, maam.

4 MS. GOMEZ: Good morning.

5 How are you?

6 THE COURT: Good morning.

7 MS. GOMEZ: I know that my impact statement has been

8 submitted and you have read that over. I just want to

9 reiterate that, and I want you to remember when handing down

10 sentencing that my girls had no choice, no decision-making in

11 the choices that Mr. Uribe made in doing what he did to them.

12 It has been a long road of suffering. We still have a long

S
13 road ahead of us as they are still in therapy.

14 My girls were never —- they were never these type of

15 girls, especially Jasmeen. Jasmeen is still struggling to

16 keep her life -- Im, Im still dealing with, you know,

17 therapist and, and hospitals and doctors and medications and

18 trying to, you know, I pulled her out of school. She is no

19 longer in school. She is home with me 24-7 because I need to

20 make sure that her safety is number one.

21 This, this has impacted our family more than anybody

22 can even imagine. Not only have we felt the wrath from the

23 other side of the families right after verdict was given, you

24 know, we had —- I had to call the police four hours after

25 because of threatening statements that were made and sent

S S H
13

Sentncing 5/18/17 1088a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M



5 1 directly to my children. You know, we are trying to move on.

2 We want our lives back. This is not fair. My kids had never,

3 ever -- they never should have been subjected to this. They

4 never should have had to deal with this. No adult that Ive

5 come across, I know I there are some out there, but they have

6 had to deal with more things than most adults ever had to deal

7 with in their lives.

8 And, we just want the proper sentence given to Mr.

9 Uribe so that this never happens to anybody else. I would not

10 wish this on my worst enemy. And not even those who still are

11 out to get my children. Never wish that on them because I

12 know they have children as well, and you know what, kids dont

S
13 deserve this. They deserve tobe protected and thats what

14 fathers are for and thats what mothers are for.

15 And thats really all that I have to say.

16 THE COURT: Thank you.

17 Thank you for being here today.

18 MS. VanLANGEVELDE: Thank you, Your Honor.

19 I dont have a lot more to add than what, obviously,

20 Ms. Gomez and Mr. -- or, Im sorry, and Vanessa has stated in

21 their victim impact statement. As we all know, this case has

22 been going on for four years and Ive seen this family go

23 through its ups and downs. Ive seen Vanessa go through her

24 ups and downs. And Ive seen, obviously, Jasmeen go through

25 her ups and downs. And I think today is, hopefully, a day for

S
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5 1 closure for them.

2 The defendant violated the trust of not only,

3 obviously, Vanessa, but also his own family, and Ms. Gomez.

4 And Ms. Gomez has two children with the defendant. And the

5 defendant was supposed to be someone who was supposed to help

6 keep those kids safe. He was supposed to help provide for

7 them in a healthy way. He was supposed to support them both

8 physically and emotionally, and instead he did the exact

9 opposite. He violated that trust and physically what he did,

10 its, its obviously terrible. He anally raped a five-year, a

11 six—year old, a seven—year old, and an eight-year old child.

12 And I, its absolutely incomprehensible why he would do that.

S
13 But the physical stuff has healed for Vanessa, its

14 the emotional scars that are left for her. And the pieces

15 that Vanessa talks about that shes trying to put back

16 together, and has been trying to put back together all these

17 years and she will continue to do that for the rest of her

18 life.

19 And, so, Im asking that this Court adopt the

20 recommendation for 50 years, because these are four life

21 sentences with a mandatory —- even though, you know, the

22 guidelines are what they are, theres the mandatory minimum of

23 25 years. I think 50 years isappropriate because Mr. Uribe

24 is still a young man. Hes only, I believe, 37 years old and

25 we cannot let this happen to any more children. He had ten

S
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5 1 children of his own -- or nine.children of his own. And, as

2 we heard in trial, he started that process of touching Jasmeen

3 when she was ten years old. Who knows what other children he

4 could touch. It could be his own -- and he started to touch

5 his own biological children and those other children that he

6 has are just not safe from him. So I ask the Court to adopt

7 the recommendation of 50 years with the Department of

8 Corrections, at the minimum.

9 Thank you.

10 THE COURT: Thank you.

11 Mr. Pawluk.

12 MR. PAWLUK: Thank you, Judge.

S
13 I had the chance to lookover the presentence

14 investigation report with my client a couple days ago at the

15 County Jail. Looked it over and the Court addressed our

16 concerns.

17 Just briefly, what I can tell you, Your Honor, is

18 that Mr. Uribe continues to maintain his innocence. And,

19 whats difficult about this particular case is that you are

20 faced with at least a mandatory minimum of a 25 years. We are

21 asking that the Court look at 25 years, concurrent with the

22 other counts. And the reason for that, Your Honor, is I think

23 its the mitigating circumstances that are involved with this

24 case.

25 As you know, from the testimony at trial, it was a

S
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5 1 four—year delayed disclosure that was -- that was made by VG.

2 That can -— that disclosure then generated the charges S

3 against, you know, Mr. Uribe. During the course of this case

4 there was no psychological evaluation that was conducted

5 which, Your Honor, we can -- we can argue that there might be

6 some issues today, but during the course of this

7 investigation, and the course of this case, there was no

8 psychological evaluation needed. So what that tells us is

9 that we really dont know. At the age of 13 when VG disclosed

10 what her mental state was or what other influences were

11 wrapped into that. Even Dr. Guertin had suggested a

12 psychological evaluation should take place and it wasnt.. 13 What I can tell you, Your Honor, was that, like Id

14 said, you are faced with a mandatory minimum of 25 years which

15 we would ask that you consider. And I know that with these

16 kinds of cases, the most difficult part is the safety to the

17 community. And what the statute then allows is that even

18 though you would impose the mandatory minimum of 25 years, if

19 he is healthy and released from prison after that term of

20 years, hes subject to lifetime electronic monitoring. So,

21 for purposes of making sure that these actions dont happen

22 again, to make sure that the community is safe, the electronic

23 monitoring for a lifetime now kicks in after hes released

24 from MDOC. So I think thats a very strong point here to make

25 sure that the community is safe, the children are safe from

.
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5 1 individuals who do these kinds of actions.

2 So, having said that, Your Honor, wed ask the Court

3 to impose no more than the mandatory minimum of 25 years.

4 THE COURT: Mr. Uribe, do you have anything you wish

5 to say?

6 THE DEFENDANT: I seen my lawyer 5-16 of 2017, and

7 just looking at my record this aint me. And for them to say

8 that they -— that this is the kind of person that I am, it

9 hurts. And thats all that I got to say.

10 THE COURT: Thank you.

11 Well, as indicated, although if it were not for the

12 statutory minimum, the defendants guideline is ten and a half

S
13 years to l7~ years, but the statute is very clear and there is

14 a public policy reason as to why the legislature wanted to

15 make sure that someone found guilty of first degree criminal

16 sexual conduct would have, at least, a minimum sentence of 25

17 years.

18 Now, as Mr. Pawluk indicated, the Court has to

19 access several things in making a decision about sentencing a

20 defendant. And, in this case, there are two things that I do

21 think are important. Theyre all important, but as it applies

22 to you, sir, has to do with protecting the public and

23 deterring future criminal behavior by other defendants for

24 knowing what will happen if they violate the law. I dont

25 believe at this point that reformation or rehabilitation is

S
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5 1 going to be achieved. That is a element of sentencing that

2 the Court is required to look at. But, we know that in order

3 to have any type of rehabilitation for criminal sexual

4 conduct, there has to first be an admission of guilt and

5 throughout this process you have declared your innocence,

6 which you are absolutely entitled to do. And youre declaring

7 that today, so I think it would be foolish for the Court to

8 say that any sentence imposed today is for purposes of

9 rehabilitation because I dont believe that thats going to

10 happen at this time. And, so now Im looking at protecting

11 society, disciplining the defendant and deterring others from

12 doing the same thing.

S
13 Mr. Pawluk is correct that if the defendant is

14 released from prison he will be on lifetime electric

15 monitoring and I do think that does provide some safety to the

16 public, but, but Ms. VanLangevelde also makes a valid point

17 that I dont know if electronic monitoring protects family

18 membersbecause generally thats an exception to any of the

19 requirements of who the defendant can, can be around. So I

20 dont know if that would be helpful. So really looking at two

21 things is discipline and deterrence.

22 I realize that the defendant believes, or has stated

23 hes innocent and I did, as I indicate, read the letters from

24 his family, but the reality is that a jury has found the

25 defendant guilty of four counts of criminal sexual conduct

S S
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5 1 with those beingagainst a person under 13 years of age. And

2 all four of those are life offenses. This is not a minor

3 thing. This goes —- this cuts to really, but —- you know, the

4 heart of our society is protecting our children. And a jury

5 has found that not only did you not protect your children, or

6 young people that you were responsible for if they were not

7 your biological children, you abused them and you abused them

8 in the way that we dont ever like to think about. We only

9 like to read about these cases in the paper. And we certainly

10 dont like it if we have to sit in court and listen to the

11 details as we had to do in the trial. It makes you want to go

12 home, take a shower, and pull the covers over your head. And

S
13 thats what the Court has to look at today, is we cant allow

14 adults to sexually abuse our children. And if that happens,

15 we have to send a message that if you do that, youre going to

16 prison and youre going to go to prison for a long time. That

17 is the ultimate decision that this Court has made given the

18 facts of this case and after hearing the testimony.

19 Therefore, it is the sentence of this Court as to

20 count one, criminal sexual conduct, first degree, with a

21 person under 13 years of age, the defendant is sentenced to

22 the Michigan Department of Corrections for a period of 50 to

23 75 years with credit for 290 days -- 95 days served. This is

24 to be served concurrent with counts two, three and four.

25 On count two, as to criminal sexual conduct, first

S
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5 1 degree, person under 13, defendant 17 years of age and older,

2 the defendant is sentenced to the Michigan Department of

3 Corrections for a period of 50 to 75 years, with credit for

4 295 days served, to be served concurrent to counts one, three

5 and four.

6 On dount three, criminal sexual conduct, first

7 degree, personunder 13, defendant 17 years of age or older,

8 the defendant is sentenced to the Michigan Department of

9 Corrections for a period of 50 to 75 years with credit for 295

10 days served. This is to be concurrent with counts one, two

11 and four.

12 And, finally, as to count four, criminal sexual

S
13 conduct, first degree, personunder 13, defendant 17 years of

14 age or older, it is respectfully recommendedthat the

15 defendant be sent to the Michigan Department of Corrections

16 for a period of 50 to 75 years, with credit for 295 days

17 served.

18 The defendant must register as required by the

19 Michigan Sex Offenders Registration Act and comply with all

20 requirements of that Act.

21 The defendant must pay restitution -- well, theres

22 no actually -- was there restitution asked for because theres

23 no number? S

24 MS. VanLANGEVELDE: No, we -- I actually talked to

25 Ms. Gomez and the counseling was covered by the Department of

S
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5 1 Human Services. So she does not have restitution for that.

2 THE COURT: The defendant must comply with any DNA

3 testing and pay the $60 fee as ordered by the Court. The

4 defendant must submit to HIV testing and complete any

5 counseling associated with that.

6 The defendant must pay $272 in state costs, 130

7 crime victim assessment, 500 in court costs, 300 in attorney

8 fees. And, as indicated, the defendant is subject to lifetime

9 monitoring pursuant to MCL 750.720 (B) (1) (b) . And, as

10 indicated, they are all to be served concurrently.

11 Anything else you need, Ms. VanLangevelde?

12 MS. VanLANGEVELDE: No, thank you.

S
13 THE COURT: Mr. Pawluk?

14 MR. PAWLUK: No, Your Honor, thank you.

15 THE COURT: Because you were found guilty by a jury

16 of your peers you have the right to appeal .your sentence. If

17 you wish to exercise that right, you need to do so within 42

18 days of todays date, in writing.

19 Mr. Pawluk has your client -- oh, and if you cannot

20 afford an appellate attorney, one will be appointed for you.

21 Has your client received his notice of appellate

22 rights?

23 MR. PAWLUK: Yes, Your Honor, hes signing the

24 notice at this time. S

25 THE COURT: Thank you, thats all for the record.

.
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5 1 The Court will take a ten minute break.

2 (At 10:55 a.m. - proceedings concluded)

3
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UNPUBLISHED OPINION. CHECK COURT RULES BEFORE CITING.

UNPUBLISHED
Court of Appeals of Michigan.

PEOPLE of the State of Michigan, Plaintiff-Appellee,
v.

Ernesto Evaristo URIBE, Defendant-Appellant.

No. 338586
|

January 3, 2019

Eaton Circuit Court, No. 13-020404-FC

Before: Boonstra, P.J., and Jansen and Gadola, JJ.

Opinion

Per Curiam.

*1 Defendant appeals by right his convictions, following a jury trial, of four counts of criminal sexual conduct in the first
degree (CSC I) (victim under 13), MCL 750.520b(1)(a). The trial court sentenced defendant, under MCL 750.520b(2)(b),1 to
concurrent terms of 50 to 75 years’ imprisonment for each offense. We affirm.

I. PERTINENT FACTS AND PROCEDURAL HISTORY

Defendant’s convictions arise from separate acts of sexual penetration of his stepdaughter, VG, that first occurred when she 
was 5 years old and continued until she was 9 years old. Defendant was charged in January 2014. In March 2014, the trial 
court granted defendant’s motion to suppress the testimony of his biological daughter, JU, concerning her disclosure of sexual 
abuse by defendant occurring in 2011. The prosecution applied to this Court for leave to appeal; this Court granted leave to 
appeal and reversed the trial court’s suppression of JU’s testimony. See People v. Uribe, 310 Mich. App. 467, 475; 872 N.W.
2d 511 (2015), vacated by 499 Mich. 921 (2016). In 2016, our Supreme Court vacated this Court’s judgment, but nonetheless 
reached the same result and concluded that the trial court had erred by excluding JU’s testimony. See People v. Uribe, 499 
Mich. 921, 974; 878 N.W.2d 474 (2016).

Meanwhile, on June 18, 2015, after this Court’s decision on the prosecution’s appeal, the trial court held a hearing on several 
motions filed by defendant. During the motion hearing, the parties discussed an open plea offer by the prosecution under 
which it would agree to dismiss the four counts of CSC I in return for defendant’s plea of guilty to three counts of criminal 
sexual conduct in the second degree (CSC II), MCL 750.520c(1)(a), and would further agree to a sentence of 5 years’ 
imprisonment. The parties then engaged in a discussion of the sentencing guidelines range applicable to the CSC I offenses 
with which defendant was charged, as compared with the sentencing guidelines range applicable to the CSC II offenses that 
were the subject of the plea offer. The prosecution stated that the former guidelines range was 135 to 225 months’ 
imprisonment, while the latter guidelines range was either 36 to 71 months’ or 43 to 86 months’ imprisonment, depending on 
how many points were assessed for offense variables. The prosecution stated that it would like to “leave the offer open until 
July 17th at this point.” No one mentioned the 25-year mandatory minimum sentence for a CSC I conviction at this hearing. 
Defendant did not accept the plea offer.
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Before trial, the prosecution filed a motion in limine to preclude defendant from introducing evidence that VG’s biological 
father had been convicted of attempted sexual assault. At the hearing on the prosecution’s motion, the trial court heard 
testimony from VG’s mother that the conviction arose from acts that occurred when VG’s father was 18 years of age and 
involved consensual sex with a girl who said she was 16 years of age but “ended up being younger than that.” She also 
testified that VG’s father had never stayed overnight with her and VG during any of the time periods in which VG testified 
the abuse against her had occurred. The trial court granted the prosecution’s motion.
 
*2 At trial, VG testified to four instances in which defendant had penetrated her anus with his penis. VG testified that after 
the first incident, defendant told her not to tell anyone or he would kill her father. VG believed him, because she had 
witnessed part of a fight between defendant and her father that had resulted in injuries to her father’s face and his earrings 
being ripped out.
 
VG first disclosed defendant’s abuse to two of her friends in 2012, when she was 13 years old. In September 2012, she 
disclosed defendant’s abuse to her mother, who contacted the Lansing Police Department. VG’s case was assigned to 
Detective Vicki Dahlke. Detective Dahlke interviewed VG and testified at trial that she had no evidence at the time of the 
interview that would have led her to explore the possibility that VG might have been abused by a perpetrator other than 
defendant. Detective Dahlke referred VG to Dr. Stephen Guertin at Sparrow Hospital for examination.
 
Dr. Guertin was qualified as an expert in the areas of child sexual abuse, child abuse, and pediatric care. He testified that he 
examined VG in October 2012. Her physical examination revealed no “strictly abnormal” findings. Although there was an 
area of stretched skin at the top of VG’s anus, Dr. Guertin testified that this condition could have resulted from numerous 
causes, including constipation or the passing of large stools. Dr. Guertin testified that he obtained a description of the sexual 
abuse from VG, and that this history was useful in numerous respects, including in determining what sexually transmitted 
diseases to check for, whether the child was safe, and whether the child needed mental health treatment. Dr. Guertin further 
testified to VG’s description of defendant’s abuse, which was consistent with VG’s testimony at trial.
 
On cross-examination, defense counsel pointed out to Dr. Guertin that he had not diagnosed VG as a victim of sexual abuse. 
Dr. Guertin stated that he felt that “the report, pretty much, speaks for itself in that regard. But if you’re asking me do I 
consider to—her to be a victim, I do.” On recross-examination, defense counsel again returned to this line of questioning and 
repeatedly asked Dr. Guertin about the lack of a diagnosis. Dr. Guertin replied that in his opinion there was “no question” that 
VG had been sexually abused, that he had “held that opinion since” the interview, that his report “supports that she was 
sexually abused,” and that “based on her history” he believed that she had been sexually abused.
 
Following Dr. Guertin’s testimony and outside the presence of the jury, the trial court noted that Dr. Guertin appeared to have 
testified that a sexual assault had occurred and had improperly vouched for the veracity of VG’s testimony. Defense counsel 
moved for a mistrial, arguing that a curative instruction would not remedy the effect of Dr. Guertin’s testimony on the jury. 
The trial court denied the motion, concluding that a limiting instruction was sufficient. The trial court instructed the jury that 
the report Dr. Guertin had referenced was not in evidence because it was inadmissible under the Michigan Rules of Evidence 
and that the jury should not consider any statements made by Dr. Guertin concerning his report. The trial court also instructed 
the jury that Dr. Guertin was not permitted to opine that a sexual assault had occurred, that it was striking Dr. Guertin’s 
testimony to that effect, that the jury was not to consider Dr. Guertin’s opinion regarding whether a sexual assault had 
occurred, and that a determination whether a sexual assault had occurred was “your decision and only your decision to 
make.”
 
*3 Dr. James A. Henry testified as an expert in child trauma and the behavior of sexually abused children. He testified that it 
was common for children to delay disclosure of sexual abuse and to initially make the disclosure to a friend rather than an 
authority figure.
 
JU testified regarding an incident that had occurred in the summer of 2011. She testified that she had been sleeping in a bed 
with her stepmother and defendant when defendant placed his hand under her pants and underwear and touched her genital 
area and buttocks. Defendant’s parental rights to JU were terminated after she disclosed this incident.
 
Dr. David Luginbill, VG’s family physician, testified that he had treated VG since her birth. He had treated her for attention 
deficit disorder and migraines, and treated urinary tract infections in 2004 and 2010. Dr. Luginbill testified that he examined 
VG’s genitalia in 2004 and 2010 in the course of treating her urinary tract infections, but that generally examinations of the 
vaginal/anal area were “deferred” unless the child had a specific complaint.
 
Defendant’s fiancée, Elizabeth Hall, testified on defendant’s behalf, stating that from 2008 until 2012, after defendant and 
VG’s mother had separated, defendant had biweekly visitations with his two biological children (VG’s half-sisters). VG and 
her half-sisters lived with their mother at various residences during that time. Hall testified that VG would ask defendant if 
she could come along when defendant and Hall picked up her half-sisters for the visitations.
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Dr. Sharon Hobbs also testified on defendant’s behalf and was qualified as an expert in clinical psychology, the behavior of 
children who have been sexually abused, and the treatment and counseling of sexually abused children and teenagers. Dr. 
Hobbs opined that psychological evaluations were very important in cases of sexual abuse of children where the allegations 
could not be corroborated with physical injuries. Dr. Hobbs testified regarding the types of behaviors a child might exhibit 
after being sexually abused, and discussed psychological defenses such as displacement, disassociation, and transference.
 
The jury convicted defendant as described. After defendant was sentenced, he appealed to this Court. Among other issues 
raised on appeal, he requested that this Court remand for a Ginther2 hearing regarding whether his trial counsel had been 
ineffective for failing to inform him of the 25-year mandatory minimum sentence for a CSC I conviction at the time he was 
considering the prosecution’s plea offer. This Court granted his motion to remand.3
 
At the Ginther hearing, defendant’s trial counsel, attorney Daniel Pawluk, testified to having discussed the prosecution’s plea 
offer with defendant. Pawluk further testified to having specifically discussed with defendant the 25-year mandatory 
minimum sentence for a CSC I conviction. Pawluk also testified that, in a meeting held in May 2015, he discussed with 
defendant the risks of rejecting the prosecution’s plea offer, including the risk of a mandatory minimum sentence of 25 years 
for a CSC I conviction. Pawluk acknowledged that there appeared to be an “inaccuracy” in the discussion between the court 
and the parties at the June 18, 2015 hearing concerning defendant’s potential minimum sentence. However, he testified that 
he discussed the 25-year mandatory minimum sentence with defendant “several times” after the June 18 hearing in the 
context of discussing the risks of rejecting the plea offer. Pawluk also testified that he did not remember defendant ever being 
willing to take the plea offer and remembered that defendant repeatedly stated that the prosecution had no evidence. 
According to Pawluk, defendant did state on one occasion that he would entertain a plea offer of two years’ imprisonment.
 
*4 Defendant testified that he was not aware of the 25-year mandatory minimum sentence for CSC I convictions and that, 
had he been aware of the risk, he would have accepted the prosecution’s plea offer of five years’ imprisonment. Defendant 
testified that he was innocent, and that he told Pawluk that he was innocent. He specifically denied any sexual abuse of VG. 
Pawluk’s investigator, Chad Lab, testified that he recalled Pawluk discussing the 25-year mandatory minimum sentence with 
defendant, and defendant responding in a way that Lab believed indicated he understood. Lab also testified that defendant 
“vehemently denied” sexually abusing VG.
 
Following this Court’s remand for a Ginther hearing, defendant moved for a new trial and for reinstatement of the plea offer. 
After the Ginther hearing, the trial court denied the motion finding that defendant had been informed of the 25-year minimum 
sentence by the judge at his arraignment, by his receipt of a copy of the information, and by Pawluk. The trial court found 
Pawluk’s testimony credible and defendant’s testimony not credible. The trial court did note that at the June 18, 2015 hearing 
defendant was informed that he could be sentenced to nearly 19 years in prison. However, the trial court found that even if 
defendant was not aware of the 25-year mandatory minimum sentence, he was not prejudiced because he had consistently 
maintained his innocence and would not have accepted the plea offer.
 
This appeal followed. Defendant filed a supplemental brief on appeal addressing the trial court’s denial of his motion 
following the Ginther hearing.
 

II. INEFFECTIVE ASSISTANCE OF COUNSEL

Defendant argues that Pawluk was ineffective for failing to inform him of the mandatory minimum 25-year sentence he 
would receive if convicted of CSC I, and that the trial court therefore erred by denying his motion for a new trial and for 
reinstatement of the prosecution’s plea offer. We disagree.

Whether a defendant received ineffective assistance of trial counsel presents a mixed question of fact and constitutional 
law. “A judge must first find the facts, then must decide whether those facts establish a violation of the defendant’s 
constitutional right to the effective assistance of counsel.” We review the trial court’s factual findings for clear error. Clear 
error exists if the reviewing court is left with a definite and firm conviction that the trial court made a mistake. We review 
de novo questions of constitutional law. [People v. Armstrong, 490 Mich. 281, 289; 806 N.W.2d 676 (2011) (footnotes 
omitted).]

A defendant has the burden of establishing the factual predicate of his claim. People v. Hoag, 460 Mich. 1, 6; 594 N.W.2d 57 
(1999). “[A] defendant is entitled to the effective assistance of counsel in the plea-bargaining process.” People v. Douglas, 
496 Mich. 557, 591-592; 852 N.W.2d 587 (2014), citing Lafler v. Cooper, 566 U.S. 156, 162; 132 S Ct 1376; 182 L.Ed.2d 
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398 (2012). To prove ineffective assistance of counsel in the plea-bargaining process, a defendant must satisfy the “familiar 
two-pronged standard” of demonstrating that his counsel’s performance fell below an objective standard of reasonableness 
and that there was a reasonable probability that the defendant was prejudiced by that deficiency. Id. at 592 (citations omitted). 
In other words, “the defendant must show the outcome of the plea process would have been different with competent advice.” 
Id. (quotation marks and citation omitted).
 
Our Supreme Court has stated that where “the alleged prejudice resulting from counsel’s ineffectiveness is that the defendant 
rejected a plea offer and stood trial,” a defendant must show that (1) he would have accepted the plea were it not for his 
counsel’s ineffective advice, (2) the prosecution would not have withdrawn it, (3) the court would have accepted its terms, 
and (4) the conviction or sentence or both would have been less severe than the sentence that defendant received after trial. 
Id. at 592.
 
*5 Here, as noted, the trial court found that defendant was informed of the 25-year mandatory minimum sentence by Pawluk 
and by the charging documents he received, as well as by the court at his arraignment. Defendant argues that the trial court 
erred by determining that Pawluk’s testimony was more credible than his, because the record of the June 18, 2015 hearing 
reflects that Pawluk did not correct the prosecution’s and trial court’s erroneous comments regarding the possible sentences 
that defendant could receive if he went to trial. We disagree. It is clear that there was some confusion between the prosecution 
and the trial court at that hearing concerning the minimum sentence defendant might receive under the guidelines if he (1) 
went to trial or (2) accepted the plea bargain. But Pawluk’s failure to correct the record at a single hearing does not lead us to 
believe that the trial court clearly erred by crediting his testimony at the Ginther hearing, which was clear and unequivocal. 
Pawluk testified that he discussed the mandatory minimum sentence with defendant both before and after the June 18 
hearing. The trial court was in a superior position to judge the credibility of the witnesses before it, Shann v. Shann, 293 
Mich. App. 302, 307; 809 N.W.2d 435 (2011), and we find no clear error in the trial court’s finding that Pawluk’s testimony 
was credible. Armstrong, 490 Mich. at 289. Defendant has failed to establish the factual predicate for his claim. Hoag, 460 
Mich. at 6.
 
Defendant also argues that, even if Pawluk did inform him of the 25-year mandatory minimum sentence, he was given 
“conflicting advice” as a result of the June 18 hearing. We disagree that any such circumstance warrants relief. At the June 18 
hearing, Pawluk stated that he had only had a “brief opportunity” to review the plea offer and wanted additional time to 
discuss the offer with his client. Pawluk testified that he did so, and that he specifically discussed the 25-year mandatory 
minimum sentence with defendant after the hearing. Defendant did not disprove this testimony, but rather admitted that it was 
possible that Pawluk’s testimony was true and that he simply did not remember it, in the same way that defendant claimed not 
to remember being informed of the mandatory minimum sentence at his arraignment or reading the portions of the charging 
documents provided to him by his attorney that stated the mandatory minimum sentence for a CSC I conviction. Defendant 
did not reject the plea offer at the June 18 hearing; therefore, even if he was given the wrong impression at the hearing of the 
risks of rejecting the offer, Pawluk’s testimony supports the conclusion that the confusion was rectified before the plea offer 
was rejected and that defendant was given sufficient advice to allow him to make an informed and voluntary choice between 
going to trial and agreeing to a guilty plea. See Douglas, 496 Mich. at 594 (quotation marks and citation omitted). Again, 
defendant has failed to establish the factual predicate for his claim, Hoag, 460 Mich. at 6, and has not demonstrated clear 
error, Armstrong, 490 Mich. at 289.
 
Further, we agree with the trial court that even if Pawluk’s performance was deficient, defendant cannot demonstrate 
prejudice. Although defendant argues that the record shows that he at one point expressed his willingness to consider a “two-
year deal,” defendant also steadfastly maintained his innocence throughout the case and even at the Ginther hearing. As the 
trial court noted, there was no indication that defendant would have accepted a plea that required him to admit to having 
sexually abused VG.4 And, as the trial court pointed out, even assuming that defendant was never informed of the 25-year 
mandatory minimum sentence, he undisputedly knew that he risked a minimum sentence of almost 19 years if he went to 
trial, yet he refused a plea deal with a substantially shorter period of incarceration. Defendant has not met his burden of 
showing prejudice, even if he satisfied the first prong of the ineffective assistance analysis. Douglas, 496 Mich. at 592. 
Defendant has therefore not shown that his trial counsel was ineffective, and the trial court did not err by denying his motion 
for a new trial and for reinstatement of the plea offer.
 

III. PROSECUTION’S MOTION TO PRECLUDE EVIDENCE OF VG’S FATHER’S PRIOR CONVICTION

*6 Defendant also argues that the trial court erred by granting the prosecution’s motion to preclude defendant from 
introducing evidence that VG’s father had been convicted of a sex offense and was required to register as a sex offender. We 
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disagree. We review for an abuse of discretion a trial court’s decision to admit or exclude evidence. People v. Steele, 283 
Mich. App. 472, 478; 769 N.W.2d 256 (2009). We review de novo whether a defendant was deprived of his constitutional 
right to present a defense. People v. Bosca, 310 Mich. App. 1, 47; 871 N.W.2d 307 (2015).
 
Evidence must be relevant to be admissible. MRE 402; People v. Benton, 294 Mich. App. 191, 199; 817 N.W.2d 599 (2011). 
Relevant evidence is evidence that is helpful in shedding light on any material point. MRE 401; People v. Murphy (On 
Remand ), 282 Mich. App. 571, 580; 766 N.W.2d 303 (2009). However, even relevant evidence may be excluded if its 
probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, misleading the jury, 
undue delay, waste of time, or needless presentation of cumulative evidence. MRE 403; People v. Feezel, 486 Mich. 184, 
198; 783 N.W.2d 67 (2010).
 
A defendant has a constitutional right to present a defense and to present evidence in support of that defense. Bosca, 310 
Mich. App. at 47. But this right is not unlimited. Id. A defendant “must still comply with established rules of procedure and 
evidence designed to assure both fairness and reliability in the ascertainment of guilt or innocence.” Id. (quotation marks and 
citation omitted). “The Michigan Rules of Evidence do not infringe on a defendant’s right to present a defense unless they are 
arbitrary or disproportionate to the purposes they are designed to serve.” Id. (quotation marks and citations omitted).
 
Here, defendant argues that he was denied the right to present a complete defense by the trial court’s refusal to permit him to 
present evidence of VG’s father’s conviction. We disagree. VG’s father was convicted of attempted CSC III 21 years earlier, 
when he was 18 years old, before VG was born. VG’s mother testified that the incident involved consensual sex with a girl 
who had said she was 16 years old but who in fact was younger than that. There was no record evidence that VG’s father had 
ever spent the night, or any significant time, in any of the homes in which the abuse of VG occurred. Detective Dahlke 
testified that she never received any evidence that led her to investigate any other perpetrators.
 
On these facts, the trial court did not abuse its discretion by prohibiting the admission of the proffered evidence. Steele, 283 
Mich. App. at 478. Defendant was not prohibited from presenting a theory that VG’s father or another individual had 
committed the acts of which defendant was accused; in fact, defendant presented expert testimony regarding the concepts of 
transference and displacement, and testimony at trial established that VG had visitation with her father during the relevant 
time periods and that VG’s family doctor had noted in 2010 that she disliked visiting her father. Defendant also elicited 
testimony about other adult men with potential access to VG during the relevant time periods.
 
Defendant merely asserts that the evidence of VG’s father’s conviction for attempted CSC III would have aided his defense. 
However, such evidence could only have aided his defense if the jury were to believe that VG’s father was more likely than 
defendant to have committed the crime by virtue of a past attempted CSC conviction. We are not convinced of the relevance 
of this evidence in light of the specificity of VG’s testimony regarding where and when the assaults occurred and VG’s 
mother’s testimony that VG’s father had never spent the night at those locations. But even assuming that evidence of VG’s 
father’s conviction was marginally relevant, we agree with the trial court that such relevance would be substantially 
outweighed by the possibility of misleading the jury and confusing the issues. The trial court did not elaborate on precisely 
how the evidence could mislead the jury, but, for example, admission of this evidence may have encouraged the jury to view 
its task as identifying a sexual abuser rather than determining whether defendant had committed the specific acts charged. 
Admission of this evidence, without more, would also invite the jury to speculate about VG’s father’s guilt based solely on 
his character as evidenced by his past conviction. Admission of character evidence in order to prove conduct in conformity 
with that character is generally impermissible, see MRE 404, MRE 608.5 We conclude that the trial court did not abuse its 
discretion by finding that the risk of confusion and misleading the jury substantially outweighed any probative value the 
evidence may have had. MRE 403; Steele, 283 Mich. App. at 478. Nor did the trial court’s application of the Michigan Rules 
of Evidence deprive defendant of his right to present a defense. Bosca, 310 Mich. at 47.
 
*7 Additionally, even if the trial court did abuse its discretion by precluding the admission of this evidence, we would find the 
error to be harmless in light of the overwhelming evidence against defendant. See People v. Snyder (After Remand ), 301 
Mich. App. 99, 111-112; 835 N.W.2d 608 (2013).
 

IV. DR. GUERTIN’S TESTIMONY

Defendant raises two issues with respect to Dr. Guertin’s expert testimony. Defendant argues that the trial court erred by (1) 
admitting hearsay testimony from Dr. Guertin concerning statements VG made during his examination of her, and (2) by not 
granting defendant’s motion for a mistrial after Dr. Guertin improperly opined that VG had been sexually assaulted. Again, 
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we review for an abuse of discretion a trial court’s decision to admit or exclude evidence. Steele, 283 Mich. App. at 478. We 
review de novo preliminary questions of admissibility, such as the interpretation of the rules of evidence. People v. Jambor 
(On Remand ), 273 Mich. App. 477, 481; 729 N.W.2d 569 (2007). We review for an abuse of discretion a trial court’s 
decision to deny a motion for a mistrial. People v. Gonzales, 193 Mich. App. 263, 266; 483 N.W.2d 458 (1992). “A mistrial 
should be granted only where the error complained of is so egregious that the prejudicial effect can be removed in no other 
way.” Id.
 

A. ADMISSION OF HEARSAY TESTIMONY

Defendant first argues that the trial court should not have allowed Dr. Guertin to testify to statements made by VG during her 
exam that corroborated her testimony at trial, because the statements were inadmissible hearsay. We disagree.
 
Hearsay is “a statement, other than the one made by the declarant while testifying at the trial or hearing, offered in evidence 
to prove the truth of the matter asserted.” MRE 801. Hearsay is inadmissible unless subject to an exception. MRE 802. MRE 
803(4) provides an exception for the following types of hearsay statements:

Statements made for purposes of medical treatment or medical diagnosis in connection with treatment and describing 
medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or 
external source thereof insofar as reasonably necessary to such diagnosis and treatment.

 
Defendant points out that this Court has recently declared statements by a complainant made to Dr. Guertin during an exam 
to be inadmissible hearsay. See People v. Shaw, 315 Mich. App. 668, 674-676; 892 N.W.2d 15 (2016). Defendant argues that 
Shaw compels the same result in the instant case. We disagree. While the factual situation in Shaw was similar in many ways, 
inasmuch as it involved a complainant who was referred to Dr. Guertin by the police after disclosing sexual abuse that had 
occurred years earlier, there are important differences that we believe compel a different result in this case.
 
The Court in Shaw said the following about the inadmissibility of Dr. Guertin’s statements:

We agree with defendant that MRE 803(4) does not apply under the circumstances presented here. First, the examination 
by Guertin did not occur until seven years after the last alleged instance of abuse, thereby minimizing the likelihood that 
the complainant required treatment. Second, the complainant did not seek out Guertin for gynecological services. Rather, 
she was specifically referred to Guertin by the police in conjunction with the police investigation into the allegations of 
abuse by defendant. And during the seven years since the last alleged incident of abuse, she had seen a different physician, 
who was not called as a witness, for gynecological care. Under these facts, the complainant’s statements to Guertin were 
not admissible because they were not statements for the purposes of medical treatment. [Shaw, 315 Mich. App. at 22.]

*8 The complainant in Shaw was an adult at the time of the disclosure. Shaw, 315 Mich. App. at 671.
 
Unlike the complainant in Shaw, VG was still a child when she was referred to Dr. Guertin, a pediatrician. Dr. Guertin’s 
testimony about his employment does not indicate that he ever treats adult patients in any capacity, but does diagnose and 
treat children. And Dr. Guertin testified that the history he took from VG had numerous medical purposes, such as focusing 
the testing for particular sexually transmitted diseases (of which VG may have been a “carrier” but not subject to obvious 
symptoms), providing information on what parts of VG’s body should be checked for latent injuries, and providing 
information on whether VG needed psychological care and counseling. Like the complainant in Shaw, VG had seen a 
different physician in the years since the abuse; however, in VG’s case, Dr. Luginbill was called to testify. His testimony did 
not indicate that he had ever examined or tested VG for sexually transmitted diseases, or that he had specifically examined 
her anus as an area of concern, although he did testify to a visual examination of the outside of vaginal and anal areas done in 
conjunction with diagnosing and treating her urinary tract infections in 2004 and 2010.
 
Unlike the adult complainant in Shaw, who could not have reasonably expected that a pediatric specialist would provide her 
with medical treatment when discussing her past abuse, VG could have possessed the “self-interested motivation to speak the 
truth to treating physicians in order to receive medical care” that underlies the rationale for admission of statements under 
MRE 803(4). People v. Meeboer (After Remand ), 439 Mich. 310, 322; 484 N.W.2d 621 (1992). This is especially true 
considering that Dr. Luginbill had not historically provided the same type of treatment. And the statements were reasonably 
necessary to the diagnosis and treatment of VG. Id. As the Shaw Court acknowledged, “An injury need not be readily 
apparent. Moreover, ‘[p]articularly in cases of sexual assault, in which the injuries might be latent, such as contracting 
sexually transmitted diseases or psychological in nature, and thus not necessarily physically manifested at all, a victim’s 
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complete history and a recitation of the totality of the circumstances of the assault are properly considered to be statements 
made for medical treatment.’ ” Shaw, 315 Mich. App. at 674-675 (citation omitted), quoting People v. Mahone, 294 Mich. 
App. 208, 215; 816 N.W.2d 436 (2011).
 
We conclude that enough differences exist between this case and Shaw that Shaw does not compel us to reach a similar 
outcome. Rather, Dr. Guertin’s testimony shows that VG’s “recitation of the totality of the circumstances of the assault” was 
properly admitted under MRE 803(4), notwithstanding that they may also have been useful in the forensic investigation of 
her allegations. Mahone, 294 Mich. App. at 215; see also Shaw, 315 Mich. App. at 693 (Jansen, J., dissenting).
 
Further, even if Dr. Guertin’s testimony regarding VG’s statements was inadmissible, these statements were cumulative to the 
clear and unambiguous testimony she gave at trial. VG’s testimony alone was sufficient to convict defendant, see MCL 
750.520h, and we are not convinced that Dr. Guertin’s testimony was outcome determinative, especially in light of the trial 
court’s curative instruction, discussed more fully below. See People v. Burns, 494 Mich. 104, 110; 832 N.W.2d 738 (2013).
 

B. DENIAL OF MOTION FOR MISTRIAL

*9 Defendant also argues that the trial court erred by denying his motion for a mistrial after Dr. Guertin opined that VG had 
been sexually abused. We disagree. Defendant simply asserts that the trial court’s curative instruction did not alleviate the 
harm of Dr. Guertin’s admittedly improper testimony. See People v. Beckley, 434 Mich. 691, 727; 465 N.W.2d 391 (1990) 
(holding that an expert may not offer a direct opinion on the question of whether sexual abuse occurred). But generally “an 
unresponsive, volunteered answer to a proper question is not cause for granting a mistrial.” Gonzales, 193 Mich. App. at 266. 
Further, although defendant argues to the contrary, it appears from context that defense counsel did to some extent “open the 
door” to the impermissible testimony by repeatedly questioning him about the lack of a diagnosis in his report. Defense 
counsel’s questions “left open the possibility that the expert would respond negatively and in a manner that could be 
construed as an expert conclusion with regard to the truthfulness of the victim’s allegations.” Beckley, 434 Mich. at 731.
 
In any event, the trial court gave a lengthy curative instruction that was approved by both parties. Curative instructions are 
generally presumed to cure the prejudicial effect of the inadmissible statements because the jurors are presumed to follow 
these instructions unless there is an “overwhelming probability” that the jury will be unable to do so. People v. Dennis, 464 
Mich. 567, 581; 628 N.W.2d 502 (2001). Defendant points out that Dr. Guertin’s opinion may have had a stronger impact on 
the jury because of a lack of physical evidence supporting VG’s allegations; however, defendant does not provide evidence to 
suggest an overwhelming probability that the jury was unable to ignore the trial court’s instruction. We conclude that the trial 
court did not abuse its discretion by denying defendant’s motion for a mistrial. Gonzales, 193 Mich. App. at 266.
 
Additionally, defendant argues that the trial court gave a limiting instruction regarding the testimony of Drs. Henry and 
Hobbs, but not Dr. Guertin, and that this lack of a limiting instruction regarding Dr. Guertin strengthened the prejudicial 
effect of Dr. Guertin’s improper testimony. Defendant is factually incorrect. The jury was given the curative instruction 
regarding Dr. Guertin on the third day of trial, and delivered its verdict on the fourth day of trial. Before deliberations, the 
trial court instructed the jury that it could not consider the testimony of Drs. Hobbs and Henry (who testified on the third day 
of trial, after the trial court had given its instruction regarding Dr. Guertin) to show that VG was abused, that defendant 
abused her, or that VG was telling the truth. The trial court then stated “Also in your books, ladies and gentlemen, will be the 
two special limiting instructions that I gave you yesterday concerning Dr. Guertin.” In other words, while the trial court did 
not repeat verbatim the curative instruction that it had given the jury only the day before, the jury was provided with a written 
copy of that instruction and the trial court reminded the jury of it directly before deliberations began. And any objection by 
defense counsel to the trial court’s instructions at the close of proofs would have been futile, or at best would have resulted in 
the trial court reading verbatim the same instruction it provided in written form and had read to the jury the previous day. 
Defense counsel was not ineffective for failing to make such an objection. People v. Ackerman, 257 Mich. App. 434, 455; 669 
N.W.2d 818 (2003).
 

V. SUFFICIENCY OF THE EVIDENCE/GREAT WEIGHT OF THE EVIDENCE

In his Standard 4 brief,6 defendant argues that his convictions were based on insufficient evidence or were against the great 
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weight of the evidence. We disagree. Both of defendant’s arguments are based on the lack of physical evidence and 
defendant’s assertion that VG’s testimony was not credible. When reviewing the sufficiency of the evidence, we will not 
interfere with the jury’s role in determining the credibility of witnesses. People v. Ortiz, 249 Mich. App. 297, 301; 642 N.W.
2d 417 (2001). Rather, we view the evidence in the light most favorable to the prosecution to determine if a reasonable juror 
could find the elements of the crime proven beyond a reasonable doubt. Id. at 300.

*10 A defendant is guilty of CSC–I, MCL 750.520b(1)(a), if he or she engaged in sexual penetration with the victim and 
the victim was less than 13 years old. People v. Hack, 219 Mich. App. 299, 303; 556 N.W.2d 187 (1996). “Sexual 
penetration” is defined by statute as “sexual intercourse, cunnilingus, fellatio, anal intercourse, or any other intrusion, 
however slight, of any part of a person’s body ... into the genital or anal openings of another person’s body....” MCL 
750.520a(r). [People v. Solloway, 316 Mich. App. 174, 181; 891 N.W.2d 255 (2016).]

“In criminal sexual conduct cases, a victim’s testimony may be sufficient to support a defendant’s conviction and need not be 
corroborated.” Id. Here, as in Solloway, VG’s age was not disputed, and she testified in great detail about the sexual assaults 
that had occurred. Given this testimony, the evidence, viewed in the light most favorable to the prosecution, was sufficient to 
support defendant’s convictions for CSC I. Id.
 
Nor was the jury verdict against the great weight of the evidence. “A verdict is against the great weight of the evidence and a 
new trial should be granted when the evidence preponderates heavily against the verdict and a serious miscarriage of justice 
would otherwise result.” Id. at 182-183 (quotation marks and citation omitted). Questions regarding credibility are not 
sufficient to reverse a jury verdict unless the witness’s testimony “contradicts indisputable facts or laws, the testimony is 
patently incredible or defies physical realities, the testimony is material and ... so inherently implausible that it could not be 
believed by a reasonable juror, or the testimony has been seriously impeached and the case is marked by uncertainties and 
discrepancies.” Id. at 183 (quotation marks and citation omitted).
 
None of these factors is present here. Defendant points out that VG testified that she did not remember if she cried when 
defendant penetrated her and that there was no bleeding, and that Dr. Guertin found it “a little surprising” that she did not 
report painful defecation. VG’s mother also did not recall VG being constipated or complaining of pain in her anal area. 
However, Dr. Guertin testified that it was not a given that a child suffering the type of abuse alleged by VG would suffer 
painful defecation or have bleeding. Dr. Guertin did testify that VG told him that it hurt when she was penetrated. Nothing 
about VG’s testimony is contradictory of indisputable facts, patently incredible, or inherently implausible, nor was her 
testimony seriously impeached. Id. Further, the fact that Dr. Guertin’s examination did not reveal indisputable evidence of 
sexual assault does not render VG’s testimony patently incredible, inherently implausible, or seriously impeached. Id. 
Defendant’s convictions were not against the great weight of the evidence.
 
Affirmed.
 

Gadola, J. (dissenting .

Defendant appeals his convictions and sentences on the ground that the trial court erred in admitting hearsay testimony from 
Dr. Stephen Guertin concerning statements made to him by the victim describing the alleged sexual abuse. The majority 
affirms, concluding that the hearsay testimony was admissible under the hearsay exception set forth under MRE 803(4) for 
statements made for the purpose of obtaining medical treatment. I respectfully dissent from the majority opinion and would 
reverse and remand for a new trial.
 
This Court reviews a trial court’s decision regarding the admission of evidence for an abuse of discretion. People v. Katt, 248 
Mich. App. 282, 288; 639 N.W.2d 815 (2001). An abuse of discretion exists “only when an unprejudiced person, considering 
the facts on which the trial court acted, would say there was no justification or excuse for the ruling made.” People v. Rice 
(On Remand), 235 Mich. App. 429, 439; 597 N.W.2d 843 (1999).
 
Hearsay statements are generally inadmissible as evidence unless authorized under a hearsay exception. MRE 802. The 
hearsay exception set forth under MRE 803(4) permits the admission of the following statements:

Statements made for purposes of medical treatment or medical diagnosis in connection with treatment and describing 
medical history, or past or present symptoms, pain, or sensations, or the inception or general character of the cause or 
external source thereof insofar as reasonably necessary to such diagnosis and treatment.

Under this exception, out-of-court statements made for the purpose of obtaining medical treatment are admissible if those 
statements “were reasonably necessary for diagnosis and treatment” and “if the declarant had a self-interested motivation to 

COA Opinion, People v Uribe 1107a
R

EC
EIV

ED
 by M

SC
 9/25/2020 11:12:30 A

M

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002095372&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_301)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002095372&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_301)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002095372&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_301)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002095372&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_301)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002095372&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_301)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002095372&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_301)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002095372&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_300&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_300)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002095372&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_300&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_300)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002095372&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_300&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_300)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002095372&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_300&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_300)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST750.520B&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_9f800000f2221)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST750.520B&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_9f800000f2221)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996232235&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_303)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996232235&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_303)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996232235&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_303)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996232235&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_303&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_303)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST750.520A&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_3505000063ea7)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST750.520A&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_3505000063ea7)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST750.520A&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_3505000063ea7)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000043&cite=MIST750.520A&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_3505000063ea7)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039282728&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_181&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_181)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039282728&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_181&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_181)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039282728&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_181&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_181)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039282728&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_181&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_181)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0488716299&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\))

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0488716299&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\))

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005483&cite=MIRREVMRE803&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\))

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005483&cite=MIRREVMRE803&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\))

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001958811&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_288&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_288)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001958811&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_288&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_288)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001958811&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_288&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_288)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001958811&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_288&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_288)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001958811&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_288&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_288)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001958811&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_288&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_288)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999115472&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_439)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999115472&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_439)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999115472&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_439)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999115472&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_439)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999115472&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_439)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999115472&pubNum=0000543&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=RP&fi=co_pp_sp_543_439&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\)#co_pp_sp_543_439)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005483&cite=MIRREVMRE802&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\))

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005483&cite=MIRREVMRE802&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\))

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005483&cite=MIRREVMRE803&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\))

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005483&cite=MIRREVMRE803&originatingDoc=Ie8cd7f80103a11e9a1b0e6625e646f8f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=\(sc.Keycite\))



be truthful in order to receive proper medical care.” People v. Mahone, 294 Mich. App. 208, 214-215; 816 N.W.2d 436 
(2011). In cases of sexual assault, because injuries such as sexually transmitted disease and psychological trauma may be 
latent, a victim’s statements regarding her complete history and the circumstances of the assault are to be considered 
statements made for the purpose of medical treatment. Id. at 215.
 
Under Michigan caselaw, however, MRE 803(4) does not apply to statements made during a medical referral sought merely 
to obtain evidence of criminal conduct. See People v. Shaw, 315 Mich. App. 668, 675; 892 N.W.2d 15 (2016); see also 
People v. Kosters, 175 Mich. App. 748, 771; 438 N.W.2d 651 (1989) (McDonald, J., dissenting) (agreeing with the majority’s 
conclusion that hearsay statements did not fall within the scope of MRE 803(4) because the purpose of the medical referral 
was to gather evidence of criminal conduct rather than obtain a diagnosis or treatment). This Court’s reasoning in Shaw is 
instructive. In Shaw, seven years after the sexual abuse allegedly occurred, the police referred the victim for a medical 
examination – incidentally, with Dr. Guertin – in connection with the criminal investigation. Shaw, 315 Mich. App. at 675. 
This Court held that Dr. Guertin’s testimony regarding the victim’s statements made during the exam were inadmissible 
because they were not made for the purpose of medical treatment. Id. Specifically, the Court reasoned:

First, the examination by Guertin did not occur until seven years after the last alleged instance of abuse, thereby 
minimizing the likelihood that the complainant required treatment. Second, the complainant did not seek out Guertin for 
gynecological services. Rather, she was specifically referred to Guertin by the police in conjunction with the police 
investigation into the allegations of abuse by defendant. And during the seven years since the last alleged incident of abuse, 
she had seen a different physician, who was not called as a witness, for gynecological care. [Id.]

 
The factual circumstances of the present case are virtually identical to those at issue in Shaw. Here, the victim was referred to 
Dr. Guertin by the police in connection with their investigation of alleged sexual abuse. Dr. Guertin, in turn, directed his 
examination report, which lacked any formal diagnosis, back to the police. Dr. Guertin was not the victim’s regular family 
physician; rather, Dr. David Luginbill, who also testified at trial, had treated the victim for her entire life. The victim alleges 
that the abuse first occurred in 2004, when she was five years old, and continued until 2008, when she was nine years old. Dr. 
Guertin examined the victim in October 2012, eight years after the alleged abuse began and four years after the victim reports 
the last instance occurred. Because of the amount of time that had passed between the alleged abuse and the victim’s medical 
exam, Dr. Guertin’s physical findings were fairly normal, and all appreciable findings could be readily attributed to an 
ordinary cause, i.e., one other than sexual abuse. Although Dr. Guertin tested the victim for sexually transmitted diseases, he 
did not suggest any further treatment, including psychological treatment. In fact, Dr. Guertin admitted that he should have 
referred the victim for psychological treatment but neglected to do so.
 
The exception under MRE 803(4) permits the admission of hearsay statements only when those statements are made for the 
purpose of either medical treatment or medical diagnosis in connection with treatment. This exception is premised on the 
notion that such statements are inherently trustworthy because it is in the declarant’s interest to be truthful in order to receive 
appropriate medical care. Mahone, 294 Mich. App. at 214-215. In the present case, however, the victim was examined by Dr. 
Guertin not for the purpose of medical treatment but rather at the behest of the police in furtherance of the criminal 
investigation, thereby undercutting the basis for the hearsay exception. This conclusion is further supported by the fact that 
Dr. Guertin found no medical “injury,”1 rendered no treatment, and made no formal diagnosis. Accordingly, it cannot be said 
that the victim’s statements to Dr. Guertin were inherently reliable. As in Shaw, these circumstances indicate that the victim’s 
statements to Dr. Guertin were made for the purpose of obtaining evidence rather than medical treatment.
 
The majority distinguishes the present case from Shaw on the ground that Dr. Luginbill did not historically provide the same 
type of treatment as Dr. Guertin, as Dr. Luginbill never tested the victim for sexually transmitted diseases or performed a 
gynecological exam. However, had Dr. Luginbill been made aware of any sexual abuse or activity, he likely would have 
provided such treatment. The majority also distinguishes Shaw on the ground that, at the time Dr. Guertin, a pediatrician, 
performed the medical examination in that case, the victim was a 23-year-old adult woman. See Shaw, 315 Mich. App. at 689 
(Gleicher, J., concurring). In contrast, the victim in the present case was a 13-year-old minor at the time of the medical 
examination, rendering consultation with a pediatrician appropriate. Though certainly a factual distinction between the cases, 
the majority in Shaw did not rely on Dr. Guertin’s specialty in pediatric care as a basis for concluding that the referral was not 
for the purpose of medical treatment. Rather, the factors discussed above served as a sufficient basis justifying the Court’s 
conclusion. Accordingly, I would find that the rationale and outcome reached in Shaw are controlling under the present 
circumstances, thereby rendering Dr. Guertin’s testimony regarding the victim’s statements inadmissible hearsay.
 
Having determined that Dr. Guertin’s testimony concerning the victim’s statements amounted to inadmissible hearsay, I 
would further hold that the trial court’s admission of this testimony constitutes harmful error requiring a new trial. Under 
MCL 769.26, the improper admission or rejection of evidence is grounds for granting a new trial or setting aside a verdict 
only when failure to do so would result in a miscarriage of justice. See also MCR 6.431. Reversal of a conviction is thus 
appropriate if the error undermined the reliability of the verdict such that “it is more probable than not that a different 
outcome would have resulted without the error.” People v. Lukity, 460 Mich. 484, 495-496; 596 N.W.2d 607 (1999). The 
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defendant bears the burden of showing that the error resulted in a miscarriage of justice, People v. Hawthorne, 474 Mich. 
174, 181; 713 N.W.2d 724 (2006), and “[i]n making this determination, the reviewing court should focus on the nature of the 
error in light of the weight and strength of the untainted evidence.” People v. Elston, 462 Mich. 751, 766; 614 N.W.2d 595 
(2000).
 
Given the factual similarities between the two cases, this Court’s analysis in Shaw is again enlightening with respect to 
whether the evidentiary error affected the outcome of trial.2 In Shaw, as a result of the lack of objective evidence, the case 
“turned largely on the [victim’s] credibility.” Shaw, 315 Mich. App. at 677. The victim’s narrative regarding the alleged abuse 
was repeated by multiple other witnesses, including Dr. Guertin. Id. The Court found that, by emphasizing the consistency of 
the victim’s allegations by reference to this hearsay, the prosecutor had improperly bolstered the victim’s credibility. Id. With 
respect to Dr. Guertin’s and the investigating detective’s testimony, the Court further found that “the hearsay was offered with 
what amounted to an official stamp of approval.” Id. Although Dr. Guertin testified that the victim’s medical history was 
consistent with sexual abuse, the Court noted that his physical findings were “ambiguous at best,” as explanations other than 
sexual abuse were equally plausible. Id. at 678. Because Dr. Guertin’s opinion was therefore premised entirely on the victim’s 
hearsay statements, the Court concluded that the testimony was significantly prejudicial such that it affected the outcome of 
the trial. Id.
 
In the absence of physical evidence, significant circumstantial evidence, or witnesses to the alleged abuse, the outcome of the 
present case was similarly contingent on the victim’s credibility. During trial, Dr. Guertin recounted his examination of the 
victim and her description to him of the alleged sexual abuse, statements that were consistent with the victim’s testimony at 
trial. The jury thus heard the victim’s version of events twice, once through the victim’s own testimony and once through the 
testimony of an examining physician. Indeed, in the absence of any significant physical findings, treatment, or diagnosis, it 
would appear that the prosecution’s sole purpose in presenting Dr. Guertin’s testimony was to recount and bolster the victim’s 
hearsay statements. In cases highly dependent on credibility assessments, “an expert will often represent [to the jury] the only 
seemingly objective source, offering it a much sought-after hook on which to hang its hat.” People v. Beckley, 434 Mich. 691, 
722; 456 N.W.2d 391 (1990). Thus, Dr. Guertin’s mere repetition of the victim’s account gave the appearance of an official or 
objective endorsement of her allegations, thereby tipping the scales in favor of the prosecution.
 
This error was further compounded by Dr. Guertin’s opinion testimony that, based on the victim’s history, he believed she 
was sexually abused. As in Shaw, Dr. Guertin’s conclusion was premised exclusively on the victim’s self-reported account of 
the events, given that his findings upon physical examination were ambiguous. Indeed, he admitted that his physical 
examination was fairly normal, noting no findings that were unequivocally indicative of sexual abuse. Yet, Dr. Guertin not 
only concluded that a sexual assault had occurred but also necessarily suggested that the victim’s statements were credible. 
Michigan law is clear that an expert may not vouch for the veracity of a victim. People v. Peterson, 450 Mich. 349, 352; 537 
N.W.2d 857 (1995). Further, an examining physician may not give an opinion on whether a sexual assault has occurred unless 
that opinion is based on physical findings and medical history, as opposed to the physician’s opinion that the victim was 
being truthful. People v. Smith, 425 Mich. 98, 112-113; 387 N.W.2d 814 (1986).
 
Although the trial court delivered a jury instruction striking that portion of Dr. Guertin’s testimony concluding that the victim 
had been sexually assaulted, this limiting instruction did not address Dr. Guertin’s testimony repeating the victim’s 
description of the alleged abuse. Nor did the limiting instruction expressly clarify that no part of Dr. Guertin’s testimony 
should be considered as evidence that the victim’s allegations were credible. The prejudicial effect of this testimony therefore 
was not adequately cured through the limiting instruction. In a case in which the outcome hinged almost entirely on the 
victim’s credibility, Dr. Guertin’s mere repetition of her account as fact more likely than not affected the outcome of trial. 
Coupled with his endorsement of the victim’s credibility, this error became even more highly prejudicial, resulting in a 
miscarriage of justice.
 
The majority holds that defense counsel’s questioning “opened the door” to the possibility that Dr. Guertin would respond in 
a negative or damaging way. See Beckley, 434 Mich. at 731 (“Defendant cannot now complain that the expert’s testimony 
served to vouch for the complainant’s credibility when he allowed and in fact drew out the response.”). I disagree, and would 
find that Dr. Guertin provided unresponsive, narrative answers that went beyond the scope of defense counsel’s questioning. 
Defense counsel questioned Dr. Guertin regarding the lack of diagnosis in his examination report in an effort to underscore 
that he was not providing medical treatment. Dr. Guertin’s responses went beyond the scope of defense counsel’s questions, 
and at times he interrupted defense counsel before a question was asked:

Defense Counsel: Dr. Guertin, if this report was then provided to a psychologist or a social worker, they’re reading it – 
another professional, they’re reading it, and they’re like where’s the diagnosis.

Dr. Guertin: Well, there’s not a statement there that says “diagnosis: sexual abuse.” If you read this report and read the 
content of this report and what we discussed, in my opinion there would be no question that she’s been sexually abused. 
And I feel that way now, and I felt that way then.
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Defense Counsel: There’s no specific diagnosis victim of sexual abuse. But you never say anything in your report, victim 
of sexual abuse. Despite a diagnosis, you say nothing in your report that she’s a victim of sexual abuse. Now what’s your –

Dr. Guertin: The entire report tends to say that she’s a victim of sexual abuse. In fact, it says how it happened. It says the 
period of years in which it happened, gives the implication of almost how many times it happened....

It is true that there’s not a line that says “diagnosis: sexual abuse.” But if you are asking my opinion, and if you read this, I 
think it should be clear that this document supports that she was sexually abused. And based on her history to me, I believe 
that she was.

Dr. Guertin’s testimony was therefore unresponsive to the questions, which simply sought to confirm that the report did not 
make a diagnosis of sexual abuse, but did not call for speculation regarding whether the victim’s history was credible or that 
sexual abuse had occurred.
 
Accordingly, I would find that the trial court’s admission of Dr. Guertin’s testimony regarding statements made to him by the 
victim constitutes reversible error warranting remand for a new trial.
 

All Citations

Not Reported in N.W. Rptr., 2019 WL 97134

Footnotes

1 MCL 750.520b(2)(b) provides that an offender 17 years of age or older who is convicted of CSC I against an 
individual less than 13 years of age may be sentenced to imprisonment for life or any term of years, but not less 
than 25 years.

2 People v. Ginther, 390 Mich. 436; 212 N.W.2d 922 (1973).

3 People v. Uribe, unpublished order of the Court of Appeals, issued March 2, 2018 (Docket No. 338586).

4 Although a reference was made at the Ginther hearing to the possibility of a no-contest plea, there is no evidence 
that such a plea offer was ever even discussed, much less offered, or that the trial court would have accepted 
such a plea and therefore refrained from questioning defendant about his participation in the offenses. See MCR 
6.302(D).

5 MCL 768.27a allows the prosecution to offer evidence of a defendant’s commission of listed sex offenses to be 
considered for any relevant purpose, but does not, by its plain language, allow the admission of such evidence 
concerning witnesses or non-testifying parties.

6 A supplemental appellate brief filed in propria persona by a criminal defendant under Supreme Court 
Administrative Order 2004-6, Standard 4.

1 Dr. Guertin testified that he found no medical injury because the last alleged instance of sexual abuse occurred 
four years before he examined the victim. However, were MRE 803(4) broad enough to permit admission of the 
hearsay statements under the circumstances of the present case, the prosecution would presumably be able to 
introduce a victim’s hearsay statements simply by referring the victim to an expert physician, perhaps even in 
cases not involving sexual assault.

2 In Shaw, the Court evaluated defendant’s claim that counsel provided ineffective assistance by failing to object to 
several witnesses’ hearsay testimony. Shaw, 315 Mich. at 672. However, as in the present case, the ultimate 
inquiry contemplated whether the outcome of the case would have differed had the objectionable testimony been 
excluded. Id. at 678.
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