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Michigan Department of Troasury 
336 (Rev. 03-16) 

Instructions for the Tobacco Tax License Application (Form 336) 

The license year runs from 
July 1, 2016 through June 30, 2017 

Read all instructions before completing the Tobacco Tax License Application. Failure to accurately complete your 
appllcatlon and submit all required documents, Including the appropriate fee, will result in processing delays. All 
required forms can be found at www.michigan.gov/tobaccotaxes. 

Use the appropriate checklist below to ensure all required documents are submitted in addition to the Tobacco Tax License 
Application (Form 336). 

RENEWAL APPLICANTS 

NOTE: If you do not submit your application to Treasury before July 1 of the license year, it will be considered an application 
for a ~ license and not a renewal. This means that you will not be licensed beginning July 1 and so wiU be unable 
to operate as a Ucensee until your new Ucense js Issued. If you have any questions about this please call the Tobacco 
Tax Unit at 5 17-636-4630. 

D Form 4154: Tobacco Products Tax Electronic Application. This form is needed to provide a User ID and password for 
access to the Department's web site to complete your monthly tobacco tax return. 

D Form 3999: Trading Partner Agreement. Required for companies Intending to submit tax return data via an ASCII file. 

0 Financial Statement: This statement should Include current assets and liabilities. 

D A valid lease agreement, if applicable. 

0 Applicable license application fee (see page 5). 

NEW APPLICANTS-Wholesaler or Unclassified A cgulrer License 

D Photo identification (driver's license, passport, or similar ID) for each owner, officer, member, or partner of the organization. 

D Form 4154: Tobacco Products Tax Electronic Application. This form is needed to provide a User ID and password for 
access to the Department's web site to complete your monthly tobacco tax return. 

D Form 4240: Tobacco Products Electronic Funds Transfer (EFT) Debit Application. This form will provide you with a 
password so you can pay your monthly tobacco taxes electronically. 

D Form 323: Application for an Other Tobacco Products Tax Stamp (Non-Cigarette). 

D Form 3999: Trading Partner Agreement. Required for companies intending to submit tax return data via an ASCII file. 

D Photographs of the physical location where tobacco products will be stored and sold. 

D Financial Report: This report provides proof that the applicant has a minimum net worth of $25,000.00. 

D A valid lease agreement, if applicable. 

D Applicable license application fee (see page 5). 

NEW APPLICANTS-Secondary Wholesaler or Manufacturer License 

D Photo Identification (driver's license, passport, or similar ID) for each owner, officer, member, or partner of the organization. 

D Form 4154: Tobacco Products Tax Electronic Application. This form is needed to provide a User ID and password for 
access to the Department's web site to complete your monthly tobacco tax return. 

D Form 3999: Trading Partner Agreement. Required for companies intending to submit tax return data via an ASCII file. 

D Photographs of the physical location where tobacco products will be stored and sold. 

D Financial Report: This report provides proof that the applicant has a minimum net worth of $25,000.00. 

D A valid lease agreement, if applicable. 

D Applicable license application fee (see page 5). 

Retain a copy of your completed appllcatlon and forms for your records. 
Mall your orig inal application, forms and any documentation with the proper application fee to: 

Michigan Department of Treasury 
Special Taxes Division I Tobacco Taxes 
PO Box 30474 
Lansing Ml 48909 

/fyou /Jave questions, contact the Tobacco Tax Unit at 517-636-4630. 
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336, Pogo 2 

Tobacco Tax License Application 
Issued under authority of Public Ac t 327 of 1993 as amended 

PART 1: BUSINESS INFORMATION 
Logal Namo of Business 

The license y ear runs from 
July 1, 2016, through June 30, 2017 

D NcwUcenso 0 Renewal 

Account# (FEIN, TR O< ME) 

Business Organlzal!on: 

0 lndividuaVSole Proprietor D Corporation D LLCor LLP Ooihe,: 

Operating Name or OuslneS6 or DOA (You MUST enter any/all DBAs your company uses) Bustnoss Tolophone Numbor Business Fax Number 

Legal Address City State ZIP Code 

Malling Address or Bu siness (Street or P.O. Box) City Stato ZIP Cotlo 

Address Where Tobacco Products are Received, Storod and Sold (Sueol) City Slate ZIP Code 

Is this bui lding ownod or leased? 

0 Owned 0 Leased Lease Expiration Date: If leased, you must attach a copy of tho current lease to this application. 

Hours of Operation (please type NIA If business ts closed on a particular day): 
Sunday Monday Tuesday Wednesday Thursday Friday Saturday 

Open I Close Open I Close Open -, Close Open I Close Open Close Open I Close Open I Close 

I l l I I I 
License Contact Porson Namo Tolephone Number Fax Number E-mail Address 

Tobacco Tax Return Preparer Name Telephone Number Fax Number E-mall Address 

PART 2: BUSINESS OWNERS AND OPERATORS 

Provide the following information for EACH and EVERY business owner, o fficer, partner, member, and any persons authorized to 
make purchasing decisions for th is company. If there are any changes In owners/operato rs during the license year, you must 
notifv the Deoartment. Attach additional sheets if necessarv. 
Namo TIiie Home Tolophono Number Soclal Security Number 

Residential Slreel Address City Slale ZIP Code 

Are you a Unlled States cltlzon7 I If no, aro you oliglblo lo oblein Drlver's llconso Number Slalo of lssuanoo Dale of Birth 
omploymont In tho lJS7 

O Yos D No O Yes O No 

Name Title Homo Telephone Number Social Security Number 

Resldentlel Street Address City State ZIP Code 

No you a United Stales citizen7 l If no. aro you ollglblo to obtain Driver's License Number State of Issuance Dale of Birth 
employment ln the US? 

O Yes O No O Yos O No 

Name TlUo Home Telephone Number Social Security Number 

Residential Stroot Address City Stale ZIP Code 

No you o Unllod Slates citlzon7 I If no, are you oHgiblo lo oblaln Orlvor's Uconso Number State ot Issuance Dalo of Birth 
employmenl In tho US? 

D Y•s ON• 0Yos O No 

Nome Titlo Homo Telephone Number Social Security Number 

Residential Slreot Address City State ZIP Code 

No you o Unlloo Status citizen? I If no. aro you oMglblo 10 obtain Driver's liconso Numbor State of lssuancu Date of Birth 
employment In tho US? 

D Yos D No D Yes D No 

Notify the Tobacco Tax Unit if there are changes to any information provided on this appllcatlon. 
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336, Page 3 

PART 2: BUSINESS OWNERS AND OPERATORS - CONTINUED 

Concerning each business owner, officer, partner, member and any person authorized to make purchasing decisions for this company, 
answer ALL of the following questions: 

1. Has an owner, officer, partner, member or any person authorized to make purchasing decisions for this company: 

(a) Been issued a tob.icco tax license in another state in his/her own name or in the n.ime 
of a corporation, LLC, LLP or other entity? ... ................ .......................... ............................................................ 0 Yes O No 

If yes, list the name of the business and state located in: 

(b) Had a tobacco tax license/application suspended, revoked, refused or denied In Michigan 
or In any other state? ................................ ...................................................................... ..................................... 0Yes O No 

If yes, name of state(s): 

(c) Been charged, pied guilty to, or convicted of a crime (e.g., felony or misdemeanor)? ........................................ Oves O No 

If yes, ple.ise explain (attach additional sheets if neccessary): 

2. Does .in owner, officer, partner, member or any person authorized to make purchasing decisions 
for this company have a financial interest in a retail business located In Michigan or elsewhere 
that sells tobacco products? ..................................................................................................................................... 0 Yes O No 

If yes, provide the name, address and telephone number for each of those retail businesses. 

PART 3: TRANSPORTATION/CARRIER INFORMATION 

List the transportation company or carrier name, address, telephone number and contact person for each shipping company used to 
ship and/or receive tobacco INTO Michigan, ship and/or receive tobacco IN Michigan, or export FROM Michigan to an out-of-state 
destination. 
Company Name Company Address Telopllone Number Conlact Pet&on 

Company Name Company Addross Tolophono Number Contact Porson 

- - - - - - - - - -

Company Name Company Address Tolophono Number Contacl Person 

Company Namo Comp.Jny Addross Tolophono Numbor Contacl Person 

Company Name Company Address Telephone Number Conlact Person 

Company Name Company Address To!ephono Numbnr Contact Per.son 

Notify the Tobacco Tax Unit if there are changes to any Information provided on this application. 
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336. Pogo~ 

PART 4: BUSINESS OPERATIONS 

List ALL companies from which you plan lo purchase clgarelles, cigarette roll your own tobacco (RYO) or other tobacco products (OTP). 

Brand families must be reported for all Cigarettes and RYO. (Attach additional sheets if necessary.) 

NOTE: 
. If, during the license year, yo11 wish to p11rchasc tobacco products from a company that Is not 1/stod below, you MUST 

notify the department prior to doing so. 

If importing tobacco from out of the country, you MUST include a current copy or your TTB Importers Permit. 

You MUST keep four (4) years of invoices al the physical location where tobacco will be received, stored or sold per 1993 PA 327. 

Purchases of non-approved NPM products are not allowed. Please review lhe authorized NPM products directory If you plan to 
purchase NPM products. 

Michigan 
Brand Family of Cigarette Company Name, Address and Telephone Number Tobacco Typo Tobacco Tax 

Paid or Unpaid 
and/or RYO 

OctGARETTE 0PA1D 

0RYO OuNPAID 

OoTP 

Oc1GARETTE 0PA1D 

0RYO O uNPAID 

OoTP 

Oc1GARETTE 0PA1D 

0RYO OuNPAID 

OoTP 

Oc1GARETTE 0PA1D 

0RYO O uNPAID 

OoTP 

- Oc1GARETTE 0PA1D .~ 
0RYO O uNPAID 

OoTP 

Oc1GARETTE 0PA1D 

0RYO OuNPAtD 

OoTP 

O c1GARETTE 0PA1D 

0 RYO OuNPAID 

OoTP 

Oc1GARETTE 0PA1D 

0RYO O uNPAID 

OoTP 

Oc1GARETTE 0PAID 

0 RYO OuNPAID 

OoTP 

Notify the Tobacco Tax Unit If there are changes to any Information provided on this application. 
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336, Pago 5 

I PART 5: LICENSE TYPES AND FEES 

Answer the following questions: 

1. Do you plan to sell cigarettes or other tobacco products (OTP) to other businesses that will resell 
the tobacco to others, including your own retail stores at another location? ............................................................. 0 Yes O No 

2. Do you plan to purchase cigarettes or OTP from companies or out-of-state distributors that are 
NOT Michigan tobacco tax licensees? ................................... ..................................................................... ............... 0 Yes O No 

3. Do you plan to purchase Michigan tobacco tax-paid cigarettes and/or OTP? ............................ ............................... 0 Yes O No 

4. What license or licenses are you applying for? Check ALL that apply. Contact the Tobacco Tax Unit if you have questions. 

License Type Tobacco Type Fee Description of License Ty pe 

0 Manufacturer 0Clgarette $100 A business that produces or manufactures cigarettes or other tobacco 
products and sells the tobacco to a Michigan licensed wholesaler or 

0 RYOorOTP 
unclassified acquirer. 

A person who operates or who permits any other person to operate a 
cigarette making machine in Michigan for the purpose of producing, 
filling, rolling, dispensing, or otherwise generating cigarettes. A 
person meeting this description shall constitute a non-participating 
manufacturer. 

0 Wholesaler 0Cigarette $100 A Michigan business that purchases cigarettes or other tobacco 
products from a manufacturer and sells 75% or more of the tobacco 

0RYOor OTP 
to other businesses for resale. Includes a chain of stores retailing 
tobacco to consumers if 75% of the tobacco was purchased from 
a manufacturer. A wholesaler may purchase TAX PAID and TAX 
UNPAID tobacco products. 

0 Unc lassified Ocigarelte $100 A business that imports or acquires TAX UNPAID cigarettes or other 
Acquirer tobacco products from a source other than a wholesaler or secondary 

wholesaler for its own consumption, for sale to consumers or for sale 
0RYOorOTP $10 lo other businesses for resale. 

A- buslness- that-purchases-Michigan-tobacco~rAX- PA:ID-cigarette-s osecondary oc,garette $25 
Wholesaler or other tobacco products from a Michigan licensed wholesaler or 

0RYOorOTP 
unclassified acquirer and that sells the tobacco to other businesses 
for re-sale. NOTE: A secondary wholesaler must maintain an 

-+ 

established place of business In Michigan where the tobacco 
Is received, stored and Is available for sale or for Inspection 
purposes during normal business hours. 

ovending 0Cigarette Fee A business that purchases TAX PAID cigarettes or other tobacco 

Machine Varies products from a Michigan licensed manufacturer, wholesaler or 

Operator 0RYOorOTP secondary wholesaler and sells the tobacco to consumers through 
1 or more vending machines. The fee for a vending machines 
operator license Is calculated as fo llows: $25 for the first vending 
machine plus $6.25 for each additional vending machine. 

0 Transporter 0Cigarette $50 per A business that imports or transports into this state, or transports 

day in this state, cigarettes or other tobacco products obtained from a 

0RYOorOTP 
source located outside this state, or obtained from a person that is 
not a Michigan tobacco tax licensee. An Interstate commerce carrier 
licensed by the interstate commerce commission to carry commodities 
In interstate commerce is nol required to obtain a Transporter license. 
In addition, a Michigan tobacco lax licensee that has a business 
located outside of Michigan does not have to obtain a Transporter 
license. 

Notify the Tobacco Tax Unit if there are changes to any Information provided on this application. 
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336, Pago 6 

PART 6: MANUFACTURER'S LICENSE 

If you are applying for a Manu facturer 's license, complete this soctlon. 

Indicate below which type of manufacturer applies lo you: 

D I am on the NAAG list of Participating Manufacturers (www.naag.org). 

D I am a Non-Participating Manufacturer approved to sell tobacco products in lhe stale of Michigan. 

D I am a Non-Participating Manufacturer operating or allowing another person to operate a 
Cigarelle Making Machine in Michigan. 

D I am a manufacturer of Other Tobacco Products, including cigars and hookah. 

D I am a manufacturer thal will have in-stale representatives. 
If checked, complete and allach the n1u«,i;,2 Maa1.1(ai;,11wic'~ Bell.omml11.U'i!:. e.1mnl;,.;,.1Jl11 I.~! (fl2rm 1!!:iZ). 

Provide the following supporting documentation: 

D Copy of TIB Federal Manufacturer of Tobacco Product Permit (MTP). 

D Current wholesale price list for all products being imported/sold into Michigan, including UPC codes for all cigarette 

products. 

The Department must be notified of any changes/updates lo UPC codes for cigarette product. 

TOBACCO TYPE BRAND FAMILY OF Cigarette, RYO OR OTP (Allach additional sheets if necessary.) 

0 Cigarette 0 RYO OoTP 

0Cigarette 0 RYO OoTP 

O cigarelte 0RYO OoTP 

0 Cigarette 0RYO OoTP 

Q C1garette Q RYO OoTP 

0Cigarette 0RYO OoTP 

PART 7: VENDING MACHINE OPERATOR'S LICENSE 

If you are applying for a vending machine operator's license, complete this section. (Allach additional sheets if necessary.) 
Number of vending machines in use I Number of vending machines in storage I Total number of vondlng machlnos 

List below the business names and addresses where each vending machine is located: 

1. 

2. 

3. 

Notify the Tobacco Tax Unit if there are changes to any Information provided on this application. 
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336. Page 7 

PART 8: CIGARETIE MAKING MACHINES/ROLLING MACHINES/MECHANICAL DEVICES 

Please note a response is required to each q uestion in Part 8 . 

MCL 205.422(b) defines a "cigarette making machine· as any machine or other mechanical device which meets all of the following 
criteria: 

ts capable of being loaded with loose tobacco, cigarette tubes or cigarette papers, and any other components related to the 
production of cigarettes; 

Is designed to automatically or mechanically produce, roll, fill, dispense, or otherwise generate cigarettes; 

Is commercial-grade or otherwise designed or suitable for commercial use: and 

Is designed to be powered or otherwise operated by a main or primary power source other than human power. 

CIGARETIE MAKING MACHINES: 

A. Does the business currently own or lease a CIGARETTE MAKING MACHINE? ........................................................ 0 Yes O No 

If YES, please provide the address where the machine is located. 
Address 

B. Is there currently or will there be at least one CIGARETTE MAKING MACHINE operated at the 

above business address to produce, roll or otherwise generate cigarettes? ............................................................... 0 Yes O No 

If YES, please Indicate the number of CIGARETTE MAKING MACHINES currently operated 

at the above location (indicate zero if none currently operate): 

OTHER ROLLING MACHINES OR MECHANICAL DEVICES: 

A. Is there currently or will there be at least one machine or other mechanical device (which is not a CIGARETTE 

MAKING MACHINE) available for use by customers or others at the above business address for the purpose 

of producing, rolling or otherwise generating cigarettes? ............................................................................................ 0 Yes O No 

If YES, please indicate the number of machines or other mechanical devices (which are not CIGARETTE 

MAKING MACHINES) currently operated at the above address: 

Address 

If YES, check ALL of the following that apply which best describes how the machine(s) or mechanical device(s) are eowered in order tc 
operate: 

n Manual/Hand Crank n Electric (Plug-In) n Battery Operated 

PART 9: CERTIFICATION 

EACH and EVERY business owner, officer, partner, member, and other persons authorized to make decisions for this company listed 
In Part 2 must sign this application. 

IN SIGNING THIS APPLICATION, I AGREE to comply with the provisions of the Tobacco Products Tax Act, 1993 PA 327. I declare 
UNDER PENALTY OF PERJURY that I have examined the information on this application, including any accompanying statements 
or attachments, and that, to the best of my knowledge, it is true and complete. I authorize the Michigan Department of Treasury to fax 
confidential tax information of the business to the fax number provided on this application. I recognize that faxing is not a secure means 
of transmission and I assume all risks involved. 
Signature Printed Namo Tille Doto 

Signature Prlnlod Name Tille Date 

Slgnaturo Printed Name TIiie Dalo 

Signature Printed Name TIiie Date 

Notify the Tobacco Tax Unit If there are changes to any Information provided on this application. 

' 
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STATE OF MICHIGAN 

54-A JUDICIAL DISTRICT COURT (CITY OF LANSING} 

PEOPLE OF THE STATE OF MICHIGAN, 

V File No. 16-05237 

JOHN F. DAV I S, 

Defendant , 

__________________ / 
V File No. 16-05238 

GERALD MAGNANT, 

Defendant . 

- - -----------------I 

PRELIMINARY EXAMINATI ON 

BEFORE THE HONORABLE LOUISE ALDERSON, DISTRICT JUDGE 

Lansing, Michigan - Thursday, March 16 , 2017 

APPEARANCES: 

For the People: 

For Defendant Davis: 

For Defendant Magnant: 

RECORDED BY: 

courtroom No . 3 

DANIEL C. GRANO (P70863} 
Assistant Attorney General 
Michigan Department Attorney General 
3030 W. Grand Boulevard, Suite 10- 305 
Detroit, Mic higan 48202 

WALTER J. PISZCZATOWSKI (P27158} 
Hertz Schram PC 
17 60 South Telegraph Road, Suite 300 
Bloomfield Hills, Michigan 48302 

SALEM F. SAMAAN (P3 1 189) 
Law Offices of Salem F. Samaan 
150 North Main Street 
Plymouth, Michigan 48150 

Tami Mar s h, CER 5271 
Certified Electronic Reporter 
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Direct Examination by Mr. Grano 
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Direct Ex amination by Mr. Gra no 
Cr oss-Examinat i on by Mr. Piszczatowski 
Cross-Examina tio n by Mr . Samaan 
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Direct Examination by Mr. Samaan 
Cross Examination by Mr. Piszczat o wski 
Cross-Examinat i o n by Mr . Grano 
Redirect Examination by Mr. Samaan 
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PXfti - cu o f t ratt i c stop 3 
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4 

5 

6 

7 

8 

9 

JO 

II 

12 

13 

Lans ing , Mich i gan 

Thursday, March 16, 2017 

At 1:38 p . m. 

{People's Exhibits 1 through 8 and De fe nse 

Exhibit A marked for identification prior to 

proceedings) 

THE COURT: On the record with People v ersus 

Gerald Magnant a nd John Davis. These are files 16-05237 

and 38. Date and time scheduled for preliminary 

examination. Counsel, appearances, please. 

MR. GRANO: Good afternoon, Your Honor; 

Assistant Attorney General Dan Grano for the People . 

MR . PISZCZATOWSKI: Go on, Sam. 

14 MR. SAAMAN: Good afternoon, Your Honor; for the 

16 

17 

(8 

19 

20 

21 

22 

2) 

24 

25 

recor, Salem Samaan, appearing on behalf of Mr. Gera ld 

Magnant . 

MR. PIS ZCZATOWSKI: Wally Piszczatowski 

appearing on behalf of Mr. John Davis, Your Honor . 

THE COURT: All right . And just because they're 

in numerical order 37 and 38, I 'm gonna ask to go in that 

direc t ion as we move through counsel. 

MR. PISZCZATOWSKI: Do you wan t me t o move? 

THE COURT: No, you don't have to move. I'm 

just going to be calling on Mr. Magnant ' s l awyer f i rst and 

then Mr. Davis'. 

3 
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2 

.1 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR. PISZCZATOWSKI: Oh, sure, Your Honor. 

That's f i ne. That's fine. 

THE COURT: Excuse me , I 'm backwards a l ready . 

Mr. Davis and t he n Mr . Magnant . 

me. 

MR. PISZCZATOWSKI: Oh, all the pressure' s on 

THE COURT : Yeah. 

MR. SAMAAN: lley. 

MR. PI SZCZATOWSKI: Wel l , I don't know abou t 

that, Judge, can ' t we 

THE COURT: Of a l l days as Chief Judge I was 

pulled into a meeting at 3 :00 . I will be out of here a t 

3:00 until probably 3:30. I'll be back. I hope that we 

get a l l the , at l east testimony in, in today's date. 

both of your briefs, so I 'm familiar 

with wha t your i ssues are with regard Lo i n tent and other 

things , but are there any prel iminary matters for the 

People? 

MR. GRANO: Yes, Your Honor. Two thi ngs: 

First, there has been a misdemeanor offer extended to both 

defendants, a nd i t 's my understa nding they don't wi sh to 

avail themselves of that and they want t o continue with a 

pre l imi nary exam . 

THE COURT: So that's o~f the table at this 

point in time? 

4 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

s----

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

time? 

MR. PISZCZATOWSKI: What' s that, I'm sorry? 

MR. GRANO: Pardon? 

THE COURT: So they're o ff t he table at this 

MR. GRANO : Correct . Well , it might come back 

later, but at thi s point they ' re off the table . We can 

talk about that in the future. 

MR. PISZCZATOWSKI: I don 't know if I ever got 

an offer. I'm sorry, Your Honor . I don ' t know , are you 

saying there's a plea offer? I missed that . 

MR. GRANO: Yeah, in the begi nning I sent t hat 

via emai l . There was a plea offer to a misdemeanor. 

MR. PISZCZATOWSKI: Not to me. 

MR. GRANO: And the tax to be determined. And 

i's my understanding they didn't want that and that's why 

we 're going forwa rd with the exam. I just wanted to put 

that on the r ecord. 

THE COURT : Do you want a minute with your 

clients , or do you already know the answer? 

MR. PISZCZATOWSKI: I 'm sure we know the -- I 

think we know the answer, Your Honor, but I just -- what ' s 

the offer ? It was a felony p lus what? 

MR . GRANO: No , to plea to a misdemeanor Tobacco 

Products Tax Act, and then pay tax restitution joint and 

several f or the tobacco they had ir. their possession. 

5 
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MR . PISZCZATOWSKI : And what's that number? 

MR. GRANO: That will be determined. We don't 

have an assessment yet. 

MR. PISZCZATWOSKI: Okay. 

MR. SAMAAN: Thank you, Your Honor. 

THE COURT: All right, 

MR. GRANO: Secondly, Your Honor, the re are 

treasury witnesses. There is attorney generals that are 

assigned to them to protect them. Under the Revenue Act 

treasury witnesses need an order of the Court to be able 

to testify and disclose treasury information. Urr., it's my 

understanding that that counsel has made contact with the 

Defense counsel and they do not object to an order 

permitting discl o sure of inf ormation pursuant to MCL 

ZO-~(-l (f) . If I could present ~hose orders to the 

Court so the treasury witnesses could testify here today. 

THE COUctT: On behalf of Mr. Davis? 

MR. PISZCZATOWSKI: That's true, Your Honor, 

we've had an opport unity to speak to a representative from 

the Slate and we don' t have any objection. There ' s a stip 

a nd order I think they prepared. 

MR. SAMAAN: No objection, Your Honor , o n behalf 

of Mr. Magnant. 

THE COURT : Thank you. You want to p resent the 

order to the Court? And this is a full disclosure of a l : 

6 
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information, not a partial, "I can't answer t ha t 

quesLior1,u it's gonna be t he whole disclosure of whatever 

treasury information is available? 

MR. GRANO: I think it's treasury informalion as 

it relates to these defendants. 

THE COURT : Obviously to these defendants. 

MR. GRANO: Yeah . 

THE COURT: Without objection, the Court will 

sign the orders as to each file. 

MR. GRANO: Thank you, Your Hono r. I would ask 

for a mutua l sequestration order. 

MR. PISZCZATOWSKI: No objection. 

MR. SAMAAN: No objection. 

THE COURT: And nobody in the courtroom that 

anybody s aware of that needs to be out? 

All right, any preliminary mat ters for Defense? 

MR. PISZCZATOWSKI : Yes, Your nonor. Your 

Honor, just for clarification purposes so we know what 

we're basing an exam . The way the information is drafted 

at present on a complaint and warrant, I'm sorry , is 

drafted, it alleges actually three separate -- or four 

separate crimes i n count one: Possess, acqu ire , transport 

or offer . And we want to know whether we're be ing -- we'd 

like t o know wha t specific section we 're being c harged 

with and what we have to defend against. I understand it 

7 
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trac ks the statute, Judge, but we stil l have a right to 

know whether he's claiming we're o ffering these c igare t tes 

for sale. 

THE COURT: Well, tha t's what the prel iminary 

exam is, what their evidence conforms with . 

MR. PISZCZATOWSKI: We're charged wi.th ali those 

things, and we're gonna have t o cross-examin e on all those 

issues? 

THE COURT : If that's the way the presentation 

is made, that's what you 'll have to defend agains t . 

MR. PISZCZATOWSKI: Okay. So we also have to 

deal the n with, also, Your Honor, since there ' s a section 

in the exam that talks about 428(3), without a license . 

I'd l ike to know, o r at leas t we ' d ask what license we 

were suppose o r what t he governme nt claims we 

should have obtained . 

THE COURT: Well, did y o u pull a copy of the 

statute , 423? 

MR. PISZCZATOWSKI: I'm sorry, 428(3), You r 

Honor . 

THE COURT : Did you pul l out 423, which has the 

list o f the statutes and F that was so n o t ed? 

MR. PISZCZATOWS KI: I understand. So under 

428(3) a person that possesses da-da-da-da-da, and says ln 

violation of a sta t ute , righ~ , for sa l e contrary to this 

8 
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Act. 

THE COURT: Yeah. 

MR. PISZCZATOWSKI : So then they're sayi ng under 

42 3 that we 're in vio l a tion of the Ac t somehow, under 423 . 

And I'd l ike t o know wha t the gove rnmen t claims the 

v i o l at ion of 42 3 that we 're in violation of, that they 

charge us with, just so we can dea l with that. Are they 

saying 

THE COURT: Mr. Gran o , do you have a r esponse? 

MR. GRANO : I d o , You r Honor. This i sn' t a case 

where I ' m dealing with a l icensee , no entity invo l ved. 

Neither of the defendants c l aim their employer has a 

license, so the State of Mic h iga n ' s position i s to move 

tobacco in t he state of Mi ch i gan you need t o be a licensed 

wholesaler or a licensed unc lass i fied acquirer or obtain a 

t r a nsporter's license a nd permit . Nothing was pulled in 

this case; therefore, my posi t ion would be the fa ct that 

there's no license pulled out of 205 .4 28(3) means that the 

tobacco can ' t be moved. 

MR . PISZCZATOWSKI: That ' s fine, but are they 

sa y i ng that we sho uld have obtained a wholesaler ' s 

l ice nse? I s that the -- a secondary acquirer ' s l icense, a 

seconda r y wholesaler's license, an unc l ass i fied acquirer? 

Tha t's wh a t I'm trying to say . I understand what the 

governme nt's proofs a re going to be . We have t hat . Bu t 

9 
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what' s the viol ation? We at l east have a right to know 

t hat, wha t the violation -- the specific violation. 

MR . GRANO : Again 

THE COURT: Give us - - give us a section the r e . 

MR. GRANO: Of 428(3), um, they ' d either have to 

be a wholesa l er , unclassified acqu irer , a tra nsportatio~ 

company or tra nsporter to move t obacco in t he state. 

They're none of these things. So our alle ga t ion is they 

had no license; therefore, the y can't move tobacco. I f we 

had a l icense, then we'd have d ifferent argu~ent s g oing 

on, but there's no l icense . 

THE COURT: Anything else, preliminary matters? 

MR. SAMAAN: I t d idn't answer the question. 

MR. PISZCZATOWSKI : That ' s going to make for a 

very interesting exam, Your Honor . That 's all I'm gonna 

say. 

THE COURT: Okay. Prelimina ry matters? 

MR . SAMAAN : We're good, Jud ge. 

THE COURT: Al l righ t. And you want to call 

your firs t witness? 

MR. GRANO: Sure . I would call Troop er 

Lajimodiere. Was it close? 

MR. LAJIMODIERE: Cl ose. 

THE CO URT : Y.ou can r aise you r right ha nd. Do 

you s wea r or a ffirm t he testimony that you're about to 

10 
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give to be the truth, the whole t ru th , under penalty of 

perjury? 

MR. LAJIMODIERE: Yes. 

THE COURT: You c an have a seat , please . And 

s peak in the loudest vo i ce tha t you have for us , and don't 

put your hands over the microphone or over your mouth. 

And answers should be yes or no if those are responses and 

not uh-huh or uh-uh so we can know what the appropriate 

responses are. 

Mr. Grano, direct. 

CHRIS LAJIMODIERE, 

At 1:46 p.m., called by Mr. Grano and sworn by the Court; 

tes t ified as follows: 

DIRECT EXAMINATI ON 

Y MR. GRAN: 

Good afternoon, Trooper. 

Good af t ernoon. 

How a r e you employed? 

THE COURT: Can you please s tate your name for 

the record and spell your last name? 

MR . GRANO: I'm sorry. 

THE WITNESS: Chris James Lajimodiere. It's L

a-j-i-m-o-d-i-e-r - e. 

BY MR . GRANO: 

Q How are you employed ? 

I I 
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And how long have you been so employed? 

A l ittle b i t ove r 18 ~ years. 

Okay. Are you assigned to a d i strict? 

Yes , I'm currently assigned to 8~ Dist rict headquarters. 

And where is 9th D~strict? 

The enti r e OP, Upper Peninsula. 

And is t hat according to a spe cific spot in the 8~ 

District? 

It's locate d in Marquette City . 

Okay. And what are your duties with the Michiga n State 

Police up in t he 9th District? 

I ' m curren tly as s igned to t h e 9th Distri c t Hometown 

Securit y Team. We work as a criminal interdiction team 

for the dis t rict . 

Okay. As part of your d ut ies, do you do traff ic 

enforcement? 

Yes , I do. 

Were you s o working on Decembe r 11th , 2015? 

Yes. 

Did you receive information from anot her trooper to make a 

traffic stop? 

Yes , I was contacted by then Trooper Ryan, and I believe 

also sometime had conversation with Detective Sergeant 

Crol e y. 

12 
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Q Okay . And what type of vehic l e did they wa nt you to stop? 

2 A 
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10 Q 

11 A 
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13 A 

14 Q 

15 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Loo king for a green , Ford p ickup pul l ing a utility 

trai l er. 

And did you happen to see that vehicl e? 

Yes, I did. 

And when you saw it , what did you do? 

I made a traffic stop on i t for a speed viol ation. 

Okay . Were yo u in a marke d car? 

Yes , a ful ly ma r ked b l ue , Dodge Charger. 

And were you in full unifor m? 

Correct. 

And does that car have radar? 

Yes , it does. 

And do you test or cal ibrate the radar beginning and e nd 

of every shift? 

Yes. 

And did, in fact, you do that on December 11~? 

Yes . 

Were you able to get the suspect F-250 on radar? 

Yes, I did . 

And how fast was it going? 

Sixty-two miles per hour . 

And what was Lhe speed l imit in that a r ea ? 

Fifty-five miles per hour. 

Okay . And where exact ly were you when you took the s peed 

11 
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25 

and effectuated a stop? 

I t was on U. S . 41 and near County Road Charles Paul. I 

guess you could say it would be west of Char l es Paul. 

Right in Ely Township, Humbo ldt Townshi p kind of area 

right there in Marquette County. 

In Marquette County, okay. With your duties in the UP , 

are you fami l i a r with wh ere Indian reservations are? 

Yeah, some of them. 

Okay . Wh en you made that stop , were you in an Indian 

reservation? 

No. 

Are you famil i ar with t he Keweenaw Bay Indian Community? 

A little b i t, yes. 

Do you know where their reservat ion is? 

I~ara-ga. 

Okay. In Baraga County? 

Yes . 

Yo~ already indicaced you were in Marquette County. 

Correct . 

The Keweenaw Bay Indian Community goes by KBIC? 

Yes. 

Do they have any lands in Marquette County that you're 

aware of? 

They have a casino l ocate d ln C~ocolay Township in 

Marquette County. 

14 
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And is that -- were you near that location? 

No. 

How far away would you say that casino was? 

I'd estimate 40 miles. 

Okay. And how far away was Baraga where the KBIC 

reservation is? 

I would estimate 60 miles . 

Where this stop took place , was there anything around you? 

No, we're pretty -- rural area. 

Okay. When you got the speed i ndication on the radar, 62 

in a 55, you said you effectuated a stop? 

Correct. 

To do that did you put on your overhead l ights? 

Yes. 

And did the vehicle stop? 

Yes . 

Did you approach the vehicle? 

Yes, I did. 

You made contact with the driver? 

Yes. 

Was there anybody else in the vehicle? 

There was a passenger, yes. 

Okay. Were you able to ide ntify the driver? 

Yes. 

All right. And you see Mr. Davis in the courtroom? 

15 
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A Yes , he ' s seated in the , I guess, light b lue shirt in 

front of me here. 

MR. GRANO: For the record he ' s identified 

Defendant John Davis . 

THE COURT: An y objection t o the ide nti f i cation? 

MR. PISZCZATOWSKI: No , Your Honor . 

THE COURT : Tha nk you . So noted . 

8 BY MR. GRANO: 

9 Q 

10 A 

11 

12 

13 Q 

14 A 

Were you able to identify t h e p assenger? 

Yes , verbally. He said he didn't have a n I D on him a l the 

time , bu t h e ve rbally identified h i mse l f as Mr. Gerald 

Magnant . 

Okay. And do you see thaL person in Lhe courtroom today? 

Yes, I do. 

- ------------,-s-- Q~~1'mt:l~here i~~ ne seat ea. 

16 A 

17 

18 

19 

20 

In the tan short-sleeve shi rt there o n t he end . 

MR. GRANO: And for the record h e ' s i dentified 

Defendant Ge r ald Mag nant . 

MR. SAMAAN: No objection , Judge. 

THE COURT: The record wi l l so reflect . 

21 BY MR . GRANO: 

22 Q 

23 

24 

25 A 

Whe n you made contact wi t h the driver , whac , i f a nyt hing -

- well , let me back up for a s econd . What type o f traffic 

plates d id th i s veh icle have on it? 

KB I C p l ates . 

16 
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pkay. Not Michigan plates? 

No Michigan plate. KBI C plate . 

Did the vehicle h ave any U. S. Department of Transportat i on 

number o n it? 

No , I don' t recall any markings on the vehicle. 

Okay . Did it have any -- outside of the license plate, 

did it have any i nsign ia on the vehicle at all? 

No , I don't recall a n y markings on the side or anything. 

Okay . When you made contact with the driver, what, if 

anything , d i d you ask him? 

I asked him if he saw me traveling the other way . He said 

he did. Um, asked him how fast he was going. I'm pretty 

sure he said t h at he d idn' t know. I then advised him at 

that time that he had been traveling at 62 mil e s per hour. 

Okay. Did you ask him where he was headed to? 

Yes , I did. 

And what d i d he say? 

He said they were travel i ng to the new -- the new gas -- I 

don't know what the actual words are , but it ' s a new store 

t hat ' s located in Marquette Township . 

Okay . And did you ask him if he kn ew what he was hauling? 

At first I was advised it was suppl ies. 

And then d id h e give you any more specifics than just 

supplies? 

I later asked again what was in the trailer and I was told 

17 
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chips. 

MR. PISZCZATOWSKI: I have no problem with that 

answer, Your Honor , but are we talking about 

Honor, can we sit or do you want us to rise? 

Your 

THE COURT : If you're going to object, I would 

like you to rise . 

MR. PISZCZATOWSKI: I'll just stand up, then. I 

just want to know when he says he, I don't know if we're 

talking about Mr. Davis, so if we can use names, or Mr. 

Magnant, it would be helpful, I think, for the record. 

MR. GRANO: That's fine. 

12 THE COURT: Absolutely. Thank you. 

13 MR. PISZCZATOWSKI: Thank you, Your Honor . 

14 BY MR. GRANO: 

15 Q 

16 

17 A 

18 Q 

19 A 

20 Q 

21 

22 A 

23 Q 

24 

Just to clarify the record, at this point you've only been 

talking to Mr. Davis? 

There was conversation back and forth. 

Okay . 

So I can't say who was answering what at that point. 

Okay. Do you know if Mr . Davis was the person that told 

you they were moving chips? 

I can't recall exactly who said. 

Okay. At some point did you ask Mr . Davis if you could 

see what was i n the vehicle -- in the trailer? I'm sorry. 

25 A Yes. 

18 
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10 A 

II 

12 

13 
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16 

17 

18 

19 

20 

21 

22 

Yes . He voluntarily exi ted the vehicle . 

Okay. Was the trai l e r locked? 

I believe i t was, yes. 

And did he unloc k it for you? 

Yes , he did. 

Okay . And when he opened it , wha t did he say? 

"There you go, Boss." 

And what did you see inside the Lrailer? 

Brown cardboard boxes, I guess , like the one, I don't know 

what exhibit t his is , but I would say numerous boxes like 

that, and I didn't see any other sorts of s upplies or 

chips or anything like t hat. 

And just for the record he's pointed to Peopl e ' s proposed 

Exhibit 2 , wh i ch I haven ' t gott en to yet, but . 

Did you ask him if he knew t ha t there were 

c igarettes in t he vehicle? 

MR . PISZCZATOWSKI: I'm going to object to 

leading . 

THE COURT: Response? 

MR . GRANO: Okay , I'l l r ephrase. 

THE COURT: Please rephrase. Sustained. 

23 BY MR . GRANO: 

24 Q 

25 

At tha t point when he said, "There you go, Boss," d id you 

ask him any other questions? 

19 
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A I pretty much said, you knew that ' s -- some t hing to the 

effect that, you knew t hat stuff was back there. 

3 Q 
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18 Q 

19 

20 A 

2 1 

22 Q 

23 

24 A 

25 Q 

And h ow did he reply? 

He replied , "I'm just a worker . " 

Okay . At t hat point what did you do? 

We stepped to the side. I contacted via radio I 

contacted members of the Tobacco Tax Enforcement Team. 

Okay. Are you a member of the Tobacco Tax Enfo rcement 

Team? 

No, I ' m not. 

And I think in the beginning of your testimony you 

indicated that Sergeant Croley had , or Ryan , had given you 

information to stop this vehicle? 

If I could get a stop o~ it. 

Okay. And do you know if they're members of the Tobacco 

Tax Team? 

Yes, they both are. 

Okay. Did you know why they wanted you to stop this 

vehicle? 

I was told that it may possi bly conta in illegal 

cigarettes . 

Now, that fully marked squad car , docs it have video in 

it? 

Yes . 

And was the video working? 

20 
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19 A 

20 Q 

21 

22 

23 

24 

25 

The video t hat the squad car has , it ' s in a digita l forma t 

n ow? 

Correct. 

Okay . At the end of your shi f t, was the video uploaded to 

some device? 

I don't know. I'm not in charge of uploading the videos. 

I mean , it was -- I ' m not i n charge of i t. It's a hard 

drive . 

Okay. 

I can ' t remember even which camera I had at that t ime . 

was either on a hard drive one or the new ones that are 

worse than that one . 

It 

Okay . I 'm going to show you People's proposed Exhibit l ; 

do you recognize what that is? 

A copy of video from the traffic stop. 

Okay . And you had a chance to see you r video since the 

traffi c stop . 

Yes . 

And is that a fa ir and ace -- the video of the digital 

format video that we have on DVD n o w, is that a fair and 

accurate copy o f what was filmed o n December 11th? 

MR . SAMAAN: Obj ection , Your Ho nor, we don' t 

eve n kn ow what that video has on i t . He ' s a l ready asked 

him is that fa j r a nd accur a te. He ' s not the o n e that 

2 1 
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prepared this disc or anything else , so how can he know 

what's on it. 

THE COURT: Well, he said he loo ked at it . 

MR . SAMAAN: We're t a lking about this particular 

exhibi t. 

THE COURT: Right. 

MR. SAMAAN: So he's asking about the exhibit 

before we see it . 

MR. PISZCZATOWSKI: To the extent, Your Honor , 

that I can just joi n in, Your Honor, so we don't both 

object , can we have a joint -- in other words, if I make 

an ob j ection, Mr. Samaan would be then -- he doesn't have 

to join every t i me and I don 't have to j oin his, or do you 

want us to j oin --

THE COURT: Yeah, I would like that just for 

your record. 

MR. PISZCZATOWSKI: Specifically join? Okay, 

I'll join . I think it's lack o f f oundation. I f the 

Trooper saw that video, put it in a machine and watched 

i t, we don't have -- I don't have an objection, but that 

isn't what we heard. 

THE COURT: Okay . I t hought t hat's what I 

heard, but if you want to r epeat your foundation. 

MR. GRANO : Well, if you want, Your Honor, I can 

play part of it, Your Honor, so you can --

22 
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3 
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5 

6 

7 

8 

9 

IO 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

MR. PISZCZATOWSKI: No objection to that. 

MR . SAMAAN : No objection , Your Honor. 

MR. GRANO: And, Your Honor, it wa s my intention 

to save the Court ' s time , because this video is 47 minutes 

long, that we don ' t have to play t he whole thing because 

he's doing paperwork for a good 20 minutes of i t. 

MR. PI SZCZATOWSKI: That ' s fai r. 

MR. GRANO: The stop t akes about seven mi nutes . 

So my intention was to only play the stop, Your Honor, if 

that ' s okay with Defense. 

THE COURT: You guys want to see the whole 

thing? 

MR. SAMAAN: We have, Your Honor. No. 

THE COURT: Okay. I don' t know how any of that 

works, so I hope you do. 

(At 1 : 59 p.m., Mr . Grano displays video in 

courtroom) 

MR. GRANO: All right, sir, I'm playing - - just 

for ~he record I'm playing the video that is in proposed 

People ' s 2. 

THE WIT NESS: Yes. 

THE COURT: I thought i t was proposed one? 

MR. GRANO: Oh, sorry. Proposed People ' s 1. 

THE COURT: All righ t . 

25 BY MR . GRANO: 
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2 

Q I just have the first screen up. Does that look familiar 

to you? 

3 A Yes, it does. 

4 (From 2:00 p.m. to 2:07 p .m., video being played 

5 in courtroom) 

6 BY MR . GRANO: 

7 Q 

8 

I played 7 minutes a nd 14 seconds of the video; was that 

the video from your car? 

9 A Yes. 

10 Q 

II 

Okay. And that's a fair and accurate copy of what 

happened on December 11th , 2015? 

12 A Yes. 

13 Q 

14 

15 

16 A 

17 

18 

19 

20 

21 

22 

23 BY 

24 Q 

25 

Okay. And you testified prior about stopping the KBIC 

truck and trailer; is that the stop that's indicated in 

this video? 

Yes, it is. 

MR. GRANO: I would move for admission of 

People's 1 , Your Honor. 

MR. PISZCZATOWSKI: No objection, Your Honor . 

MR. SAMAAN: No object ion, Your Honor. 

THE COURT: It' 11 be admitt ed, People's 1. 

MR. GRANO : Thank you. 

MR. GRANO: 

Officer, you indicated earlier that you d o some traffic 

enforcement; is that correct? 

24 
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2 

3 

4 

A Yes, at the time o f the stop I was assig ned to the 

Kegaunee Post. 

5 

6 

7 

Q 

A 

Q 

8 A 

9 Q 

10 

11 

12 

13 

14 

15 

A 

Q 

16 A 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

Okay . And wa s that mostly traffic in that post? 

At the post it ' s complaint work, traffic work. Assigned a 

district, it's criminal interdiction. 

Do you have some training in what a~ interstate common 

carrier is? 

Yes. 

Is that truck that you stopped here an interstate common 

carrier? 

I'd say, no. It had no markings, no numbers l isted at 

all. 

Okay. Just a second, Your Ho nor . I stopped the video at 

7:14, the back of the trailer's open . What was inside the 

trailer that you observed? 

As I stated earlier, it's kind of dark in the video there, 

but just boxes, like , I believe that's Exhibit Number 2. 

It was just boxes in the trailer . I didn't see anything 

else, any other items. 

And d id the boxes have any brand name on them? 

Seneca . 

And do you know what Seneca is? 

MR. PISZCZATOWSKI: Objection to if he knows 

now. I think i t ' s relevant what he kne w bac k then , 

December 1 1, 2015, Your Hono r. 

25 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

THE COURT: Do you want to rephrase your 

question. 

BY MR. GRANO: 

Q 

A 

Did you know back on December 11th , 2015, what Seneca is? 

Yes, I d.:.d. 

MR. PISZCZATOWSKI: And now let me ask of his 

own personal knowledge, Your Honor, not f rom hearsay. 

THE COURT: He asked did he know then what 

Seneca was. 

MR. PISZCZATOWSKI: Yes, and how does he -- and 

I guess a foundation of how he knows it. Is it gonna be 

hearsay, did he hear from somebody else, does he have 

personal knowledge? 

THE COURT: Did he smoke them himself or what ? 

MR. PISZCZATOWSKI: Yeah, if he knew of the~ 

from his investigat ions or whatever he happens to know, I 

guess , as opposed to what he heard. 

MR. GRANO: Your Honor, I think he said from his 

personal knowledge h e knew wha t it was. People have 

personal knowledge that 's based on hearsay all the time. 

It doesn't change the fact that it' s s t ill persona l 

knowledge. 

THE COURT: If you want to cross - examine him on 

that, you're wel come to do that. 

MR. PISZCZATOWSKI: Okay, Your Honor . 
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BY MR. GRANO: 

2 Q 

3 A 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

And wha t is Seneca, if you know? 

A brand of cigarettes that weren ' t taxed to the State 

properly? 

THE COURT: I'm sorry , t he end o f that? 

THE WITNESS: Prope rly . 

THE COURT : Type of cigarettes 

THE WITNESS: That weren't taxed properly , 

weren ' t taxed. 

THE COURT: Is that the question you asked? 

or 

MR. GRANO: I asked what was Seneca, he said 

they were cigarettes, and then he said that weren ' t t axed. 

THE COURT : Okay. 

MR. GRANO: So partial answer, yes. 

15 BY MR . GRANO: 

16 Q 

17 A 

18 Q 

19 

20 

21 A 

22 Q 

23 

24 A 

25 

So that was a truck f ull of Seneca cigarettes? 

Yes. 

Okay. At any point while you were effectuating the stop, 

did a nybody give you a tobacco license , a tobacco permi t, 

or invoices for those cigarettes? 

No. 

And o nce you saw t obacco in the back of the vehicle, what 

did you do? 

l contacted members of the Tobacco Tax Enforcement Team 

via radio. 

27 



3/16/17 PE Transcript

Page 35a

R
EC

EIV
ED

 by M
SC

 8/17/2020 6:10:02 PM

Q Okay. And then you just maintained the scene? 

2 A Yes. 

3 

4 

5 

6 

7 

8 

MR . GRANO : I have no further questions . 

THE COURT: Cross-examination . 

MR. PIS ZCZATOWSKI : Than k you , Your Ho nor. 

THE COURT: I s it Piszczatowski? 

MR . PISZCZATOWSKI: Yes , Your Honor. 

THE COURT: Okay . I just want to make sure I'm 

9 pronouncing i t correctl y . 

10 MR. PI SZCZATOWSKI: Thank you . 

II CROSS-EXAMI NATION 

12 BY MR. MR. PISZCZATOWSKI: 

13 Q 

14 

15 A 

16 Q 

17 

18 

19 A 

20 

21 

22 

23 

24 

Q 

My name is a s tough as yours , so I'm just gonna ca ll you 

Trooper, if that ' s oka y? 

That' s fine. 

Okay, thank you . So you got a call that s aid -- from s ome 

othe r trooper or some other Michigan State po lice officer, 

correct , by radio? 

I was at the post. I was as ked t o contact, I can ' t 

reme mber if it was Kevin Rya n o r Detective Croley. 

That's fair. And whe n you were -- when you pulled over, 

as we saw on that thing , when you pulled over on the side 

of t he road o n the shoulder, do you remember , on the 

v i deo? 

25 A Yes. 
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Q Okay . You were looking for a particular vehicle, correct? 

2 A 

3 Q 

4 A 

5 

6 Q 

7 

Correct. 

And you were looking for a particular trailer, correct? 

I was looking for a vehicle trailer . A vehicle and 

trailer. 

Okay. And you knew the make and the type of t railer that 

was coming? 

8 A Yes. 

9 IQ 
JO 

I l 

12 A 

13 I 

14 Q 

15 

16 A 

17 Q 

18 

19 A 

20 Q 

21 A 

22 Q 

23 

And would it be fair to say that you were told that the 

trailer and vehicle may possibly contain Seneca cigarettes 

as opposed to illegal cigarettes? 

I don't know what t h e exact t erm was. I know it was 

something to do with cigarettes . 

Okay. And I don't want to ge t into all the stuff, but you 

did write a report in this case, fair enough? 

Yes . 

And at the time, you know, when you wrote the r eport it 

was a lot closer in time than it was now, correct? 

Yes. 

True? 

Yes, I did the report the same day. 

And when you made the report you were trying t o make it as 

accurate as you could, correct? 

24 A Yes . 

25 MR. PISZCZATOWSK I : And, Your Ho nor , I guess , 
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2 

) 

4 

5 

6 

7 

8 

9 

we l l, can I have this marked as Defe nse proposed l? I was 

gonna s how i t for refreshing recollection. 

THE COURT: It doesn't have t o be an exhibit to 

r ecol l ect , but you can if you ch oose . 

MR . PISZCZATOWSKI: Yeah, if I can just show it 

to h im, I won't mark it. I don't really need to, Your 

Honor. 

THE COURT: Anyth ing can be used to refr esh 

someone ' s memory . 

MR . PISZCZATOWSKI : Thank you, Your Honor . JO 

II BY MR. PISZCZATOWSKI : 

12 Q 

13 

14 

I'm going t o hand you a report that we received from the 

S t ate. It appears t o be a three-pager with what I think 

is your name and number? 
~~~~~~~~~~-ii-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~, ~- --

Yes . A 

Q 

15 

16 

17 

18 

19 

20 A 

21 Q 

22 

23 

24 

25 

A 

Q 

You can read f rom the whol e thing. I d on't c are how much 

you r e ad. You can read al l three p a ges . You can r e ad all 

my n otes . Yo u can read anything y ou want, but I j us t want 

to r efer y ou to t hat first paragr aph. 

Okay. 

So wou ld i t be fair to say that at t he time you received 

the i n formation from , app arent ly , Trooper Ryan? 

Yes . 

That you were told it may p ossi bly contain Seneca 

cigarettes , fair e nough? 
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A 

2 Q 

3 

4 

5 

6 A 

7 Q 

8 

9 A 

10 Q 

I I 

12 

13 A 

14 Q 

J 

16 A 

17 Q 

18 

19 A 

20 Q 

21 A 

22 Q 

2] 

24 

25 

Ye s. 

Okay. Now, just because you were asked , um, at the t ime 

the December 1 1th , 201 5 , the date of the stop, can you tell 

me that you had ever come in contact with Seneca 

cigarettes before? 

I don't recall having any investigations myself. 

Did you ever perform any tobacco tax enforcement 

i nvestigations prior to December 11th of 2015? 

No investigations. 

Did you ever arrest anyone for the possession of Seneca 

cigarettes prior to De cember 11th of 2015 , to your 

recollection? 

No. 

To your recollection, do you know wl:at a proper stamp on a 

ciga r ette pack would be? 

Off lhe top of my head I can ' t say what one looks l i ke. 

I mean, at least on December 11 th of 2015 that would b e the 

same answer , correct? 

Right. 

You're not a smoker? 

No . 

Okay. So any information that you !:ad with respect to 

Seneca cigarettes, whatever that information was , you 

didn't come of that from your ow~ personal knowledge based 

on any investigation, correct? 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

l\ 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

We had some minor training. Like I said before, I'm not a 

membe r of the Tobacco Tax Enforcement Team. 

Fair enough. 

I haven ' t been t o their training. 

That' s fair. And did you go i nto any of the cases on that 

-- in that trailer by any chance? Did you open any bo xes 

up? 

No , I did not . 

So whatever you observed was as cardboard box, correct? 

Correct. 

And it had, I guess, the word Seneca on it someplace? 

Yes. 

And do you know whether a stamp is required to be placed 

on or affixed on the outside of a box? 

1------I - d~o- n_o_t ~ k-n-.o-w--t -h_e_ a_n_s _w_e_r_ t_o __ t _h_a_t_.----------------i~ -----A 

Q 

A 

Q 

A 

Q 

So you don't know whether i t has to be on t he box or 

fair enough. You gave an answer. Sorry . So at the time 

you were going to stop this vehicle, you were informed 

you were asked to try to stop t h e vehicle, corr ect? 

Yes. 

You didn't just pull over on the side of t ~e road and say 

I 'm gonna start traffic enforcement at 12/11 2015 at about 

10:37 and put your radar on? 

Right. As you coul d see I was moving. 

You were moving, you pulled over, and you got this. So it 
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2 

3 A 

4 Q 

5 A 

6 Q 

7 

8 

9 

10 A 

11 Q 

12 A 

13 Q 

14 

15 

16 A 

17 Q 

18 

19 A 

20 

21 Q 

22 

23 A 

24 Q 

25 

was your intent in some way, shape or form to stop tha t 

vehicle if you could lawfu lly? Lawfully? 

If I could lawfully, yes. 

And it happened to be lhat you got him 62 on your radar? 

Yes. 

And I don ' t much about radar, sir, you got a g reat break. 

I'm not gonna ask you any questions about radar. And then 

you followe d him for a while down the street, as well, 

correct? 

Yes. 

You pulled him over, you put your f lashers on, correct? 

Yes. 

So you were doing what you were asked to do, you were 

effectuating a traffic stop, if you could, of lhis 

vehicle, correct? 

Correct. 

And, u l tima t e ly, would it be fair to say that it was your 

intent to try to gel into the back o f the trailer? 

~he reason to stop, t o see if I could see any illegal or 

Seneca cigarettes. 

Fair enough. Now, y ou approached the cab -- I'm gonna 

call it the cab, the truck? 

Yes . 

And you asked for -- and you app r oached , you identified 

Mr. Davis, and you got his license and regis t ration at 
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2 A 

3 Q 

4 

5 A 

6 Q 

7 

8 A 

9 Q 

10 

11 

12 A 

13 Q 

14 

15 

16 A 

17 Q 

18 

19 A 

20 Q 

21 A 

22 Q 

23 

24 A 

25 Q 

some point, correct? 

Correct. 

Okay. And you did not, at that point, put him unde r 

arrest, correct? 

Correct . 

It was your intent, 1 think, to issue a traffic violation 

or traffic citation? 

Yes, we were just talking for a minute. 

Oka y. You had his license, you had his registration, you 

had the information necessary to write a ticket if you 

wanted, correct? 

Yes. 

You clocked him at 62. You got his license and 

registrati o n. You don 't need any other further 

infor mation co write a ticket, fair enough? 

Correct . 

Okay. You engaged the µas senger in a conversation, 

correct? 

I asked for h j s ID, yes. 

Asked for his I D, even though he wasn't driving, correct? 

Correct . 

You had no knowl edge of any illegal violation at that 

point t hat Mr. Magnant, the passenger, committed? 

Correct. 

And other than Mr. Davis , who was driving, who had 
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2 

3 

4 A 

5 ' Q 

6 

7 
I A 

8 I o 

9 A 

JO Q 

II A 

12 Q 

13 I 

14 

15 A 

16 Q 

17 

18 A 

19 Q 

20 

21 A 

22 

23 

24 

25 

vi o lated a traffic law by speeding, you didn 't have any 

information or under I mean, at least to a s t andard of 

probabl e cause, that he had violated any other law? 

Correct . 

Okay. But you stood out there and you talked to thes e 

guys for a while, correct? 

Yes. 

You had Mr. Magnant spell his name? 

(No verba l resp onse) 

You have to answer yes or no. 

Yes. I'm sorry. 

That' s f ai r . And then , you know, you took a ll that 

information down and put it in y ou r tablet o r whatever you 

use at tha t point? 

Yes. 

Okay. Now, at that poi nt you still decide not to wr i te a 

ti cket, cor rec t ? 

I hadn't decided on enfor cement . 

So you were , like , figuring out whether you we re gonna 

write a ticket or not? 

When I was handed the paperwork, there was a bunch of 

di fferent paperwork, and I'm not sure if anybody's 

fami l iar , t he paperwork's a li ttle different than a norma l 

Michigan registration and t h i ngs are just l aid o ut 

d i fferent than what I'm used to . 
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Q 

2 A 

3 

4 

5 

6 Q 

7 A 

8 Q 

9 A 

10 

II Q 

12 

13 A 

14 Q 

15 

16 A 

17 Q 

18 

19 

20 

21 A 

22 Q 

23 

24 

25 A 

Uh-huh. 

So you see on the video , you know, I 'm trying to sort 

through. In my car I can easily run a Michigan 

registration. 

registration. 

I can't be behind somebody and run a KBIC 

You can't run it in your computer? 

Correct. Sor --

Is it (unintelligible) I'm just curious? 

I don't know what it has to do with. 

just a trooper . 

It's beyond me. I'm 

Okay . So, in any event, you continue the conversation 

with these guys, correct? 

Yes. 

Okay . And at some point you are talking to them about 

what's in the vehicle, correct? 

Correct . 

And , again, to the extent that what's in that trailer or 

not in that trailer, that doesn't really have any impact 

on whether or not you're going to write a traffic ticket, 

eight? 

Correct. 

Okay. But you were trying to help the Tobacco Team out or 

Tobacco Enforcement Team, wha tever they're called, fair 

enough? 

Yes . 
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Q 

2 

3 A 

4 Q 

5 

6 A 

7 Q 

8 

9 

10 A 

II Q 

12 

13 

14 A 

15 Q 

16 

17 A 

18 Q 

19 

20 A 

21 Q 

22 

23 A 

24 Q 

25 

Okay, by somehow getting in the back of that trailer, 

correct? 

See what I could see . 

Gotcha. Fair enough. Now , you also -- so then you still 

have the license and registration in your hand, correct? 

Correct. 

Okay. And at some point you had that d iscussion and 

supplies or chips, somebody says, and you don't remember 

who it was? 

Yes. 

Okay. So then you have Mr . Davis, you ask him if you can 

look in the back of the -- in the back of the trailer, 

correct? 

Correct. 

Okay. And at some point Mr. Davis gets out of the truck, 

opens the back of the trailer, fair enough? 

Yes. 

Okay. Still you hadn't written a traffic ticket at that 

point, correc t ? 

Correct. 

As a matter of fact, let's just be clear, you never wrote 

a traffic ticket in this case? 

That ' s correct. 

Okay . Still got the license and registration in your 

hand, correct? 
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A 

2 Q 

3 

4 A 

5 Q 

6 A 

7 Q 

8 

9 

10 A 

11 Q 

12 

13 A 

14 Q 

15 

16 

17 A 

18 

19 Q 

20 

21 A 

22 Q 

23 A 

24 

25 Q 

Yes . 

Now, if Mr. Davis decided, I'll see you later, Trooper, 

I'm gonna drive down the road, what would you have done? 

I guess we're speculating o n what would happen. 

What's that? 

We're speculating, you know, what i t? 

Yeah, it would be, but you know what yo~ do. You got his 

license and r egis tration, you got a vehicle stopped, now 

he pul l s away, what do you do? Just le t him go? 

I've never had somebody do that. 

Right, because peopl e are respecting your authority, 

right? 

Yes. 

But had someone done that in this case by Mr. Davis, would 

you just let him get away, just drive on down the street , 

go whereve r he's gonna go? 

I mean, if you're saying t hat we're out of the vehicle, 

and he just takes off on me, is that your question? 

No, no, no. He's in the vehicle, and he decides 

o u~side on the side and he just pulls away? 

I could stop him 

You'd stop him. 

you're 

Or try. 

st.op. 

If he's running away, he probably ain't gonna 

Right, and you' re gonna stop him a nd arrest him at that 
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2 A 

3 Q 

4 

5 A 

6 Q 

7 

8 

9 A 

10 Q 

11 A 

12 

13 Q 

14 

15 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 

23 A 

24 Q 

25 A 

point, righ t? 

Yes . 

Fo r failure to lawfully respect the orders of a n o fficer 

at t hat point , fair enough? 

There would probably b e a ·cha rge . 

There would be s omething. So, i n other words, if he drove 

d own the street, down into the reservation, you didn ' t 

want t hat to happen, fair enough? 

I mean, besid es tal king to hi m, I mean -

You didn' t think that way? 

-- I didn't know where t hey were going unt i l I stopped 

them. 

I got tt. But in any event, you s till ha d his license and 

reg i stration . He opens the back of the vehicle up . At 

some po i n t he d rops d own that back hatch, cor rect? 

Yes. 

Or I'm gonna call ba c k d oor? 

Yes. 

And you said he says the words , "Here you go , Boss"? 

Yes . 

Okay . Now, b efore you did t hat you were ve r y polite, 

you' re a very polite g u y, I mean, you are? 

Thank you . 

Righ t , you try to be polite t o everyone, I'm sure. 

Yes. 
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Q 

2 

3 A 

4 

5 

6 

7 

8 Q 

9 A 

10 

11 

12 

13 

14 Q 

5 

16 A 

17 Q 

18 

19 A 

20 Q 

21 A 

22 Q 

23 

24 A 

25 Q 

And yo u said to him -- did you tell Mr . Davis, look it , 

you d on' t have to open that door? 

I mean, we jus t saw the video . We had conversa tion as 

h e 's walking around t he back of the trailer, and , you 

know, from what I r ecal l just right here, you know, 

nobody's gonna jump out of the trailer , you know, nobody's 

gonna jump out or anything like that. 

Right . 

Um, t he re's just chips a nd stuff i n there, and he kept 

just going on, and , um, I know I made a comment tha t, h e y, 

obviously, I ' m not forcing you to do this, a nd Mr. Davis 

ke pt, I think he was on the right s ide of t he trailer, 

jus t kep t , you know, undoi ng the lock there . 

So , effect i ve l y, he gave you p e rmissio n to look inside ~he 

ra ile r , correct, by opening t ha t door? 

Ye s . 

Okay. Did you ask him whether you could op e n any o f the 

cigarette boxe s ? 

Did I? 

Yes, did you ? 

No. 

l'm gonna ask -- h e ' s gonna be r e a d y for a ll these 

questions. 

No. 

And then d i d yo u ask him whether or not , or d i d you tell 
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2 

3 A 

4 Q 

5 

6 

7 A 

8 

9 

10 

II Q 

12 

13 A 

14 

rs 

16 Q 

17 A 

18 Q 

19 

20 

21 

22 A 

23 Q 

24 A 

25 Q 

him, I should say, that he had a right not to open that 

trailer door? 

I had never made a statement like that. 

Did you ever indicate to him that dependi ng on what was i n 

there someone might seize that material or he could get 

charged with something? 

The onl y d i scussion we had is , like I said, when we we r e 

coming around the back of the trailer is, hey, nobody's 

gonna jump out me, you know, there's j ust c h ips and stuff 

i n here. 

Wait a minute, just so I have that. You said, oh, you 

said something to him, is that right? 

Right, after the trailer is opened, that's where I say, 

you know, somebody's going to be coming to speak with 

them. 

Oh, okay, I gotcha. Someone's gonna come after. 

Right. 

I see. 

I thought I misheard you. And, then, just so it ' s clear, 

at the time that the trailer door is opened , he says 

something like he's just the worker or something like 

that? 

Right. 

And then you say to him, I'm j ust doing my job? 

I just got a job also. 

Right. So did you ask him whether he packed the trailer? 
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A Yes, I did. 

2 

3 

Q 

4 A 

5 Q 

6 

7 

8 

9 

And it's fair to say that he said he didn't pack the 

trailer? 

Correct . 

Now, with respect --

THE COURT: When you're saying him, just so we 

can be clear, you mean Mr. Davis? 

MR. PISZCZATOWSKI: I'm sorry, Your Honor. 

Yeah, yeah, I'm violat i ng my own request, Your Honor. 

Sorry. Yeah, with respect to Mr. Davis. 10 

II 

12 

13 

14 

15 

16 

17 

18 

MR. PISZCZATOWSKI: 

Q 

A 

Q 

19 A 

20 

21 

22 

24 

25 

Q 

A 

Q 

Now, did you ever ask Mr. Davis whether he had a license 

for those boxes? 

I don't recall asking for a license like that. 

And even though you saw the word Seneca on those boxes, 

you don't know whether the boxes contained tobacco; you 

don't know what was in those boxes, because you never went 

in, fair enough? 

Never opened them. 

Right. Okay. You never asked him whether he had a 

license. You probably didn't -- did you even know to ask 

him whether he needed to have a license? 

It wasn't -- once the trailer was open, I called for 

Tobacco Tax. I didn't go into any further questioning. 

No, I understand. That's okay. I'm just -- did you even 

42 



3/16/17 PE Transcript

Page 50a

R
EC

EIV
ED

 by M
SC

 8/17/2020 6:10:02 PM

1 A 

3 Q 

4 

5 

6 A 

7 Q 

8 A 

9 Q 

10 

11 

12 A 

13 

14 Q 

15 

16 

17 A 

18 

19 Q 

20 

21 A 

22 Q 

23 

24 A 

25 Q 

think about asking him whether he had a license? 

No. 

No. Were you aware of the fact that h e ne eded, 

theoretically, tha t there' s a requirement that someone 

who's hauling tobacco needs to have a license? 

Like I said, I'm not a member of Tobacco Tax. 

So the answer's no? 

No. 

Now, did you ever, I'm just curious, did you ever testify 

at a forfeiture hearing or seizure hearing in this case at 

the State? 

I believe there was a tele -- or teleconference kind of -

I can't remember what it was. 

Okay . And the owne r of that tobacco, do you know, was it 

the Community, the Keweenaw Bay, the KBIC as you call 

them, if you know? 

I don't know. I mean, I don't know directly who the 

owners. 

Fair enough. The truck was registered in the name of the 

KBIC, correct? 

Correct. 

The trailer was registered in the name of the KBIC, 

correct? 

Correct. 

Okay. 
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THE COURT: Just so I 'm clear , you were a party 

to a telephone conference or meeting that was about the 

cigarettes, but you don ' t know who called it or why it was 

being --

THE WITNESS: No, ma'am, I can't. It was months 

ago. 

THE COURT: Okay, that ' s fine . 

2 

1 

4 

5 

6 

7 

8 BY MR. PISZCZATOWSKI: 

9 Q 

10 

11 

12 A 

13 

14 

16 Q 

17 

18 A 

19 Q 

20 

21 A 

22 Q 

23 A 

24 Q 

Trooper , prior to the back of the trailer being opened, 

would it be fair to say if you wanted to wri te a traffic 

ticket, if you wanced to , you had time to write one? 

Usually a traffic stop takes ten mi nutes or so. Depends 

on going back and running everything. Like I said, Mr. 

Magnant didn't h ave a n ID card with him, so that would 

ave took a litt l e bit longer to go through. 

But Mr. Magnant wasn ' t violating any laws at the time that 

you approached t he truck? 

I would have sti l l conducted a file check. 

Okay. But it's clear you didn' t do that , right? We know 

that. 

I -- I did both . 

Before the trai ler door had came down? 

No, that was after . 

Right. fair. Did you ever put Mr. Davis under arrest? 

25 A No. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

Q Did "you ever put Mr. Magnant under arrest? 

A No . 

MR. PISZCZATOWSKI: I don ' t think I have any 

other questions, Your Honor, if I could just have two 

seconds . Not hing else, Your Honor . Thank you. 

THE COURT: Mr. Samaan. 

MR . SAMAAN: Your Honor, just a f ew. Both 

coun sel did a good job questioning the trooper. 

C~OSS-EXAMINATION 

BY MR. SAMAAN : 

Q 

A 

Q 

Trooper, when you r eceived a call from either Hyan or 

Croley, what exactly did they tell you? 

I can't recall exactly what was said , sir. 

Di d they tell you that the vehicle may be possibly 

containing Seneca cigarettes? Well , you can refresh your 

memory? 

17 A I'd have to see the report again. I mean, I know the 

18 

19 

20 

21 

22 

23 

24 

25 

report, I think, you showed me that it was in the 

paragraph tha t says Seneca cigarettes. 

MR . SAMAAN: May I approach? 

THE COURT : Yes. 

BY MR. SAMAAN: 

Q 

A 

This text highligh ted, s o i t makes it easier . 

Yes. I was advised the ve hicle trai l er may possibly 

contain Seneca cigarettes . 
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Q Okay. And is that all they told you? 

2 

3 

4 

A 

Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

10 

11 

12 

13 

14 

------, 5 

16 

17 

18 

19 

Q 

A 

Q 

A 

Q 

20 A 

21 

22 

23 

24 

25 

Q 

A 

Q 

Yes . 

Did they say anything about the -- anything about 

l icensing? 

No. 

Tobacco licens i ng ? 

No. 

That the Seneca cigarettes may be contraband? 

I don' t know, s ir. There was probably discussion about 

Se neca cigarettes, but I don't know wha t the discussion 

would have been about. 

So when you pulled the vehicle over. 

Yes. 

In your mind you want to pul l it over and you wa nt to see 

if~ ~t contained Seneca cigarettes, correc-:? 

If I was able to see. 

Whe n you say, "if I ' m able to see , " what if Mr. Davis said 

to you I'm not gonna open up the back, what would you have 

done at that point? 

If I had his information, I guess, cou ld have went back, 

did my file chec ks, and too k whatever enforcement action I 

was t a king . 

Which would have been what? 

I probably wo~ld have gave him a ve rbal wa rning. 

Verbal warning and l et him off on thei r way? 
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A Yes. 

2 

3 

4 

5 

6 

7 

& 

Q 

A 

Q 

9 A 

10 Q 

11 

12 

13 

14 A 

15 - ~Q 

16 A 

17 Q 

18 

19 A 

20 Q 

21 

22 

23 

24 

25 A 

Did you at any lime ask e i the r Mr. Davis or Mr. Magnant 

that you intended to look in the trailer becau se you 

b e lieved it may have Seneca cigarettes? 

No, I never made a sta tenent like that to them. 

Did you at any t i me ask, after the trunk was open or the 

trailer door was open , did you at any time ask either one 

of them who the cigarettes belonged to? 

I don't believe I did. 

So once you saw the Seneca cigarettes, you had no other 

reason to believe that it was contraband, that these 

people were violating any Tobacco Product Tax Act, 

anything like that, correct? 

I just had the information on the Senec a cigarettes. 

Tnat' ~ t? 

Correct. 

But did they tell you , Ryan or Croley, hold them if you 

see Seneca cigarettes? 

I don't think I was told to hold, just contact them . 

So if, at that poi nt, once you saw the cigarettes and you 

were n't taking any action, you were j ust contac~ing the 

troopers to come by, the TPTA team to come by a nd take a 

look, did you at that point tel l Mr. Davis, you're fre e to 

go, go ahead, take off? 

I recall Mr. Magnant at one time got out, and I told them 
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2 

3 Q 

4 

5 

6 

7 

g A 

9 Q 

10 A 

11 Q 

12 A 

13 

J4 Q 

15 

16 

17 A 

18 

19 Q 

20 

21 A 

22 

23 

24 

25 

they weren't under arrest. I mean, we talked a little bit 

before the other detect ive showed up. 

Okay. That ' s basically after the fact. I ' m talking about 

once you opened up and saw the cigarettes in there , you at 

that point didn't know whether they were illegal, whethe r 

there's stamping on it, not stamping on it , license, did 

you tel l t h em I've see~ what I've seen , you're f ree to go? 

I never told them they were free to go, no . 

Were t hey free to go? 

No. 

And why would that be? 

I see the boxes o r cases of Seneca cigarettes and I 

contacted the TT Unit to respond. 

Okay. And when you saw the cigarettes, you said that you 

couldn't tell whether they were legal, i llegal, stamped or 

unstamped? 

Right, so I contacted the people that are famil iar with 

it . I ' m not an expert in that , so. 

You contact ed the peopl e that told you to stop the 

vehicle? 

If I could get a stop on the vehicle. 

MR. SAMAAN: I have no further questions . 

THE COURT: Any redirect? 

MR. GRANO: Briefly, Your Honor . 

REDIRECT P.XAMINATION 
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BY MR. GRANO: 

2 Q 

3 

4 

5 

6 

7 

8 

Just so we ' re c l ear, when you saw tobacco in the back of 

t h e tra iler, you didn ' t know if a cr i me was occurr i ng or 

not? 

MR . PISZCZATOWSKI: I ' m gonna object t o the 

c h aracterization of tobacco , Your Honor. He saw boxes. 

MR. GRANO : I 'll rephrase it . 

THE COURT: Thank you. 

9 BY MR. GRANO: 

JO 

I I 

12 

13 

14 

15 

Q 

A 

16 Q 

17 A 

18 Q 

19 

20 A 

21 

22 

23 

24 

25 

When you saw t he Seneca brand boxes in the back of that 

tra i ler , you didn't know if a crime was occurring or not? 

Like I said, I ' m not an expert on this tobacco tax. I had 

information , not just from t h at day , regarding Seneca 

cigarettes . The t railer was opened, I saw numero us cases , 

and t h at ' s when I made contact wi t h t he team . 

So you --

From what I saw I thought there was a violation. 

Okay, but you we ren ' t s u re s o you called in an exper t from 

MSP? 

Right , because that ' s beyond me. 

MR. GRANO : Noth ing furt her, Your Ho nor. 

THE COURT : You can stand d own. Thank you. 

THE WI TNESS : Thank you. 

THE COURT: Other witnesses? 

MR. GRANO: Your Honor , I'd call Sergeant Ryan . 
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2 

J 

4 

5 

6 

7 

8 

MR. PISZCZATOWSKI: Your Honor, can we just ask 

one question or two on that last statement he made, the 

trooper? 

THE COURT: I typically don ' t go bac k twice. 

MR. PI SZCZATOWSK I : What's that, Your Honor? 

THE COURT : Because we keep going -- bouncing 

back when we start doing that . 

MR. PISZCZATOWSKI: Yeah, but I won't be outside 

9 the scope of redirect. 

10 THE COURT: So as t o the one question. 

I I MR. PI SZCZATOWSKI: Yes . 

12 RECROSS -EXAMINATION 

13 BY MR. PISZCZATOWSKI: 

14 Q 

15 

16 A 

17 Q 

18 A 

19 

20 Q 

21 A 

22 

23 

24 

25 

So you thought there was -- I heard you s ay t hat you 

thought there was a violation? 

Right. 

What was the violation? 

I saw t he Seneca cases, and the amount of t he boxes or 

cases. 

Wha t was the violation o f l aw? 

That's what I can't say. 

MR. PISZCZATOWSKI: Thank you. That 's fai r . 

THE COURT : Any ques tions? 

MR. SAMAAN: Thank you, Your Honor. 

THE COURT: All right. You c an s ta nd down. 
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2 

3 

4 

5 

6 

7 

8 

(At 2 :34 p.m . , witness excused} 

MR . GRANO: Can you send in Sergeant Ryan. 

THE COURT: Can you p l ease approach the stand. 

Raise your right hand. Do you swear or affirm the 

testimony you're about to give shall be the truth, the 

whole truth, under penalty of perjury? 

MR. RYAN: I do. 

THE COURT: Please be seated. 

9 KEVIN RYAN, 

IO At 2:34 p.m., called by Mr. Grano and sworn by ~he Court; 

11 testified as follows: 

12 DIRECT EXAMINATION 

13 BY MR. GRANO: 

14 Q 

15 A 

16 Q 

17 A 

18 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Trooper, can you state your name for the record? 

Yes, Kevin Ryan. 

How are you employed? 

I am employed as a Detective Sergeant with the Michigan 

State Police . 

How long have you been so enp l oyed? 

For just about 19 years now. 

And are you assigned to a district? 

Yes, I'm ass i gned to the gth District Negaunee Post. 

And how long have you been so assigned to that? 

Since about 2013. 

Okay. What are your duties at the Negaunee Post? 

5 t 
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A 

2 

3 

4 Q 

5 A 

6 Q 

7 A 

8 Q 

9 A 

IO Q 

11 l\ 

12 Q 

13 A 

14 Q 

15 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 

25 A 

Right now l'm assigned as a Detective Sergeant with major 

cases. I'm also assigned as a Tobacco Tax Enforcement 

Team, 8th District , part-time. 

Okay. The 8th District Tobacco Team is part-time? 

Part-time, yes. 

Have you received traini ng in tobacco tax enforceme~t? 

Yes, I have. 

And where did you receive that training? 

Down here in Lansing. 

And who put the training on, if you recall? 

Department of Treasury. 

And is that a yearly thing? 

Yes. 

Were you. working in those capacities back on December 11, 

2015'? 

Yes, sir, I was. 

Are you familiar with the Keweenaw Bay Indian Community? 

Yes, sir, I am. 

Sometimes called KBIC? 

Correct. 

Were yo~ working an investigation involving KBIC? 

Yes, sir , I was, along with the rest of the team. 

On Dec ember 11th, did you see anything that brings you here 

to court today? 

Yes, sir. We were up in the Houghton area. We were 
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2 

3 

4 Q 

5 

6 A 

7 Q 

8 A 

9 Q 

10 A 

II Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 

21 A 

22 

23 Q 

24 A 

25 Q 

driving down along U.S. 41 going by what's called Lhe 

Pines Convenience Store, I believe . 1 don't know if 

that's the -- we kn ow it as The Pines. 

Okay. I'm gonna stop you right there . You said you were 

up in the Houghton area. That's Houghton County? 

Houghton County area , yes . 

That's not where KBIC is? 

No. 

And you were driving back somewhere? 

Correct. We were actually headed back to Marquette. 

And that was on U.S. 41? 

That is correct. 

And U.S. 41 would go through Baraga? 

Yes, sir. 

And that's where the KBIC reservation is? 

That is correct. 

And The Pines Convenience Store, is that a KBIC business? 

Yes, sir. 

So whe~ you were going by The Pines Conve~ience Store, 

what did you see? 

There was a couple of trucks with trai lers parked t owards 

the back of the convenience store that got our a t t e ntion. 

Okay. Had you previously seen those trucks? 

Yes , we had. 

And when was that? 
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2 

3 

4 

5 

A 

Q 

6 A 

7 Q 

8 

9 A 

10 

11 

12 

13 

14 

Q 

A 

Uh, earlier that year, I believe September, r o u ghly, we 

h ad been doing some surveilla nce up there and we'd seen 

those trucks before . 

Okay. And was your s urve illa n ce related to tobacco or 

o ther c rimi nal matters? 

It was t owards tobacco. 

And so on December 11th you see the trucks , what did you d o 

wh en you saw t he trucks? 

We went down the roa d a little way and waited for the 

trucks to l eave The Pines and we began following the 

trucks to see where they were going . 

And where did the truck go ? 

The trucks went down, I think it ' s M-38, basically ac r oss 

from the casino . 

rs- -o-- Afia- fnis--iscne cas ino in Baraga? 
I 

16 A 

11 I Q 
18 

19 

20 

21 

A 

Q 

22 A 

23 

24 Q 

25 A 

I n Baraga , yes , sir . 

Okay. 

And there was a storage unit or pole barn, wha tever you 

wanna call it, that ' s across from the casino ; t he truck 

a nd tra ilers went there. 

Okay. Is the pole barn and the casino KBIC businesses? 

The casino is. I ' m not sure what t he po l e bu ilding is. I 

neve r l ooked at ownership. 

Okay. Coul d you tell who was driving the vehi c l es? 

There was a coupl e ma l e subject s. I couldn' t tel l you who 
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2 Q 

3 

4 A 

5 

6 

7 

8 Q 

9 A 

10 

II Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 

19 

20 A 

21 

22 

23 

24 

25 Q 

they were at that time . 

Okay . So you said two t rucks wen t into the pol e barn ; 

what happened next? 

One of the trucks was parked. Two gentlemen go t into o ne 

of the truc ks, and the tru ck and trailer left, again, I 

believe it's M-38 . They left headir.g back ~owards U.S. 

41. 

Okay. 

And t hen proceeded down U.S. 41 , ended up headi ng towards 

the Marquette area . 

Okay. Were you in an unmarked vehicl e or marked vehicle? 

Unmarked vehicle. 

Were you working with a partner that day? 

Yes, sir, I was. 

And wh o was that? 

Detective Sergeant Chris Croley. 

Okay. And when you saw the vehicle :eave the pole barn in 

Baraga and head back down toward U.S. 41, what, if 

anything , ciid you do? 

At t hat time we were just all in t he vehicle seeing where 

it was headed, and i t headed t owar ds the Marque tte area. 

We began looking to see if there was a patrol vehicle 

around t he area that might be able to make a stop , just a 

contact stop, type of thing. 

O~ay . Were you able to find one? 
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2 

3 

4 

5 

6 

7 

8 

9 

A Yes. Actually , ended up finding -- ca ll ing reg i onal 

d i spatch, whi ch is based out of Negaunee, they dispatch ed 

for a l l the UP, um, and they contacted Trooper Lajimodiere 

out of t h e Negaunee Post, and Trooper Lajirnodiere 

contacted me by telephone. 

10 

11 

12 

13 

14 

Q 

A 

Q 

A 

15 Q 

16 A 

17 Q 

18 A 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

Okay. And you wanted, essentially, a marked car to make a 

stop , is that what you're testifying to , or am I 

mischaracterizing it? 

We were looking to see if there was a patrol vehicle 

around, t hat if there was a lega l way to stop it to 

contact the subjects, to do so. 

At some poin t in time did you receive information that a 

stop was effected on that vehic l e? 

Yes, sir, t here was. 

And did you respond to the scene? 

Yes, sir , I d i d. 

And when you got to the scene, what d i d you see? 

When I got to t he scene, the truck and trai l er were parked 

off the s i de of U.S. 41 on wha t we call the Evergreen 

Stretch. It's a passing lane area. The back of t he 

trailer was already open . Looking into the trailer you 

could see cases of Seneca brand cigarettes. 

Okay. And were you familiar with Seneca brand cigarettes? 

Yes, sir, I am. 

How is it that you were f amiliar with Se ne ca brand 
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2 A 

3 

4 

5 

6 

7 Q 

8 

9 A 

10 

I l 

12 

l3 Q 

14 

15 A 

16 Q 

17 A 

18 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 

cigarettes? 

Through trai~ing and working some other cases, Seneca 

brand cigarettes arc part of a non-participating 

manufacturer that don't have a, urn, agreements with the 

Department of Treasury to bring the tobacco into the state 

of Michigan. 

When you saw t h e tobacco in the trailer, what did you do 

next? 

I believe at that time -- I don't remember if it was right 

then or short ly after, I did photographs of the interior 

of the vehicle, interior of the back of the trailer, and 

the full exterior of the vehicle. 

Where were the suspects at the time you were doing those 

photographs, if you know? 

I believe they were outside the vehicle. 

Okay. Were they --

I didn't have any contact with them personally at that 

Lime. 

Do you renernber if they were handcuffed or not? 

~hey were not handcuffed, no. 

Okay. At some point in time did you go into the trailer? 

Yes , sir, I did . 

And did you open one of the boxes? 

I did. I opened up a case. I picked a carton o ut, opened 

it up to check for a tax stamp on it. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Q Okay. Did it have a tax stamp? 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

It had a Keweenaw Bay Indian Community stamp, i s how it 

was worded on that stamp, uh, which is not a recognized or 

authorized stamp by the Michigan Department of Treasury. 

Okay. Did it have any Michigan Department of Treasury 

stamps on it? 

No, sir, it did not. 

Did the boxes have any stanps or labels on them? Did it 

have the cartons -- the sr.ipping cartons, did they have 

any stamps or labels on them? 

The exterior of the box stated Seneca on them, so i t was 

readily witnessed that as far as that. As far as anything 

Michigan wise, I didn't see anything, no. 

Okay. So you said you opened up a pack of c igarettes and 

it was, in fact, tobacco? 

I opened -- I didn't open a pack. I opened up the box. 

opened up a carton and pulled an indivi dual pack, whicr. 

was Seneca brand cigarettes. 

Okay. At some point in time did you s eize those boxes of 

Seneca cigarettes? 

They were seized, yes, b y the t e am, I guess, is probably 

the best way . I can' t say I personally seized them. 

Okay. Do you know how many shipping cartons or how many 

cigarette s were seized? . 

I'd have to d o the matt . If I remember c orrect ly, there 
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2 

J 

4 

5 

6 

Q 

7 A 

8 Q 

9 A 

10 Q 

11 

12 

IJ 

14 

A 

were 56 cases of Seneca brand c igarettes. And each case 

has approximately 12 -- I think it ' s 12 , 000 c igarettes per 

case. So if you give me a pencil and paper , I'll figure 

it out for ya, but --

Whatever 56 cases times 12,000 cigarettes is. A lot of 

cigarettes? 

Yeah, a lot of cigarettes. 

There were over 3 , 000? 

Yes. 

Okay. At any time whi l e you were doing your investigation 

on the roadside , did anybody p r esent to you with a tobacco 

license? 

No , I did not see any tobacco licenses , invoices, anything 

of that nature , no. 

- -~15 
Q ~ ia anybody present you with a transporter's permit? 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

No, sir. 

Okay . I want to show you -- this is People's proposed 

Exhibit Number 2, do you recognize that? 

Yes , sir. It' s a case of Seneca brand ciga rettes. 

Okay. How do you recognize it? 

This one I know came from that seizure based off the label 

we have o n it. 

So you put an evi dence tag on it? 

There was an evidence tag put on it, yes , sir. 

And where was tha t carton of cigarettes stored once it was 
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2 A 

3 

4 

5 Q 

6 A 

7 Q 

8 

9 A 

10 

11 

12 Q 

13 

14 A 

15 Q 

16 

17 A 

18 

19 

20 

21 

22 

23 

24 

25 

seized from the roadside? 

Once we l eft the roadside the truck and trailer were taken 

back to the Michigan State Po l ice headquarters , and they 

were stored in a secured facility. 

And is that in Marquette? 

That is in Marquette, yes, sir. 

And is that where the tobacco ' s been stored since the 

stop? 

No. It was stored there for most of the time. After that 

Detective Sergeant Croley made the arrangements it was 

stored down here in Lansing. 

Okay . Did you bring t his box of cigarettes with you here 

today? 

The three of us did, yes, sir. 

And is th i s in substantially the same condition as it was 

when you guys seized it back on December 11th? 

Yes, sir. 

MR. GRANO : I would move for People's 11 -- I'm 

sor ry, I mean People ' s 2 , Your Honor . 

THE COURT: Any objection to People's 2? 

MR. PISZCZATOWSKI: No, Your Honor, no 

objection. 

THE COURT : Mr . Samaan? 

MR. SAMAAN: No objection. 

THE COURT: People's 2 will be admitted. 
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BY MR. GRANO: 

2 

3 

4 

5 

6 

7 

Q 

A 

Q 

8 A 

9 Q 

10 

II 

12 

13 

A 

Q 

14 A 

15 Q 

16 A 

17 

18 

19 

20 

Q 

21 A 

22 Q 

23 A 

24 

25 Q 

Sergeant, can I have you open the box just t o show us 

what's inside of it? 

Uh, somebody has something to break the seal? You want 

one out or? 

Yeah, we can j ust cake one out. 

Seneca cigarettes? 

Yes, sir, it is . 

Is that a r.arton of 

Okay. Can you open that and see if there's cigaret tes in 

it? 

Yes, sir. 

And you indica ted t hat's one -- this box is one shipping 

container, contains 12,000 cigarettes? 

That ' s correct. 

So in this box in front of us there 's 17,000 cigarettes? 

That's correct . 

Okay. We'll leave it t here for now . Once you and your 

team determined that there was c iga rettes and there was no 

license, a seizure was e ffectua ted of the vehicle and the 

tobacco? 

That i s correct. 

Did you have to t ~ansport the defendants back to a post? 

I was with Detective Sergeant Croley. He was dr i ving. 

Mr. Magna nt is the one that rode wi th us. 

Okay. At some p o int in time wr.1le you we r e transporting 
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2 A 

3 Q 

4 

5 A 

6 Q 

7 

8 I A 

9 Q 

10 f A 

11 Q 

12 

13 A 

14 

-----i 

16 

17 

18 

19 

20 

21 

22 

23 

24 BY 

25 Q 

him, did he make any statements to you? 

Not to me direct l y . He did to Detective Ser geant Crol ey. 

Okay. You were present when some questions were asked and 

answered? 

That is correct. 

Okay. Do you recall if he was ever asked if he was 

invo l ved in loading the trailer with these cigarettes? 

Yes, sir , I was . 

And what did he say? 

He advised he had been. 

Okay. Do you recal l if he was asked about what he did for 

KBIC? 

Yes , sir. 

MR . PISZCZATOWSKI: At this point I 'm goin g to 

~ -interpose an obJection on behalf of Mr. Davis that it'd 

be hearsay and i t ' d be a prudent violation if there's any 

evidence coming with respect to -- so with respect to Mr. 

Davis. 

MR . GRANO : Your Honor, these statements are 

only directed toward Mr. Magnant. 

THE COURT : Thank you . As to Mr. Magnant? 

MR. GRANO: Correct. 

THE COURT: Issues of KBIC. 

MR . GRANO: 

Did he indicate what he did for KBIC? 
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A I believe he said he was maintenance. 

2 

3 

4 

5 

6 

Q 

A 

Q 

7 A 

8 

9 Q 

10 A 

II 

12 

13 

14 

15 

16 

17 

18 

19 

And did he i ndicate to you whether he ever transported 

tobacco? 

He did make a commen t about transporting tobacco, yes, 

sir. 

And what did he say? 

He, I don't remember the exact wording, but he had done it 

for a while anyway. 

And was there a place that he took the tobacco? 

To Marquette. 

MR. GRANO: Just a moment. I have no f urther 

questio ns of this witness , Your Honor. 

THE COURT: Thank you. Cross-examination. 

MR. PI SZCZATOWSKI: Yes, Your Honor. Thank you. 

TH~ COURT: I'm going to leave right at three. 

MR. PISZCZATOWSKI: Whenever the Court has to 

leave, of course the Court's gonna leave , so. 

TH E COURT: I understand, but I 

CROSS-EXAMINATION 

20 BY MR . PISZCZATOWSKI : 

21 

22 

23 

Q 

24 A 

25 Q 

Sergeant Ryan, jus t so I understand, you were traveling 

from somewhere and you came into the area of Baraga 

County, correct , on December 11th? 

I'm sorry, i s it Baraga County you said or Barrien? 

No, no, not Barrien. No, no, no. 
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A 

2 

3 Q 

4 

5 A 

6 Q 

7 

8 A 

9 Q 

10 

l I A 

12 Q 

13 A 

14 Q 

15 

16 A 

17 Q 

18 

19 

20 A 

21 Q 

22 

23 

24 

25 A 

I'm so rry. I've got a head stuffed a nd si nus issue , too , 

I'm sorry. 

No , no, I'm sorry. Okay. I' l l try to speak louder and 

I 'll try to speak more clear l y. 

Thank you . 

So you were coming down into and you came through Baraga 

County, correct? 

Correct. 

Okay . And you observed these vehicles, two trucks, I 

think you said? 

Yes, sir. 

The two t rucks you h ad seen before, correct ? 

That is correct. 

So you had had an ongoing investigation into KBIC, 

correct? 

That is correct. 

Would it be fair to say that the KBIC has had an ongoing 

i ssue , s ha ll we say, with the Mich igan Depar tment of 

Treasury that you're aware of? 

1 am assuming so. 

And that they had taken the pos iti on that are, as a 

sovereign n ation, without getting into all that s tuff, but 

as a sove reign nation that they d id no t have to pay tax on 

cigarettes, by wa y of example? 

I'm sorry , what's your -- I d on ' t understand what you're 
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2 

3 

Q 

4 A 

5 Q 

6 

7 

8 

9 

asking? 

They take the position, if you're aware , I don 't know if 

you are? 

KB IC ' s posi tion? 

Yes , correc t. KBIC, not the State. The State takes a 

different posit i on , I unde rstand . The KB I C takes t he 

position that they don 't have to pay tax on cigarettes? 

MR. GRANO: Your Honor, I'm gonna object to 

relevancy. It's not relevant to th i s exam. 

MR. PISZCZATOWSKI: I 'm sorry, I think it's 

re l evant , because there's a reason why we have two guys 

here that are mere employees, and it isn ' t cause they 

didn't pay taxes or get a l icense. That ' s our position. 

T HE COURT: This person, as to what KBIC 

believes or what i s t heir p osition wouldn 't --

MR. PISZCZATOWSKI: Wh a t he knows, Your Honor. 

What he knows. I'll ask it a d ifferent way. 

THE COURT : Okay, t hat'll be he l pful. 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 BY MR . PISZCZATOWSKI : 

20 Q 

21 

22 

23 

24 

25 

A 

Q 

Do you - - when you do your investiga tion, for example , of 

the KBIC, when you d i d -- you had an investigation ongoing 

prior t o December of -- sorry, I' ll s low down -- December 

11, 2015, correct? 

Yes. 

Did you have contact with the Michigan Depa rtme nt of 

65 



3/16/17 PE Transcript

Page 73a

R
EC

EIV
ED

 by M
SC

 8/17/2020 6:10:02 PM

2 A 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 

9 A 

10 

11 Q 

12 A 

13 Q 

14 

15 A 

16 

17 Q 

18 

19 A 

20 

21 Q 

22 A 

23 

24 Q 

25 A 

Treasury? 

Yes, sir, I've had contact wit h them, yes. 

About KBIC? 

Abou t Seneca brand cigarettes, anyway, yes, sir. 

And about KBIC selling Seneca brand cigarettes, correct? 

Correct. 

Okay. Fair. Who did you have contact with in the 

Michigan Department of Treasury? 

Back then I couldn't tell you. 

right off hand. 

Really? 

Really. 

I don't know the person 

Okay, fair enough. Did you have contact on the telephone 

or was it email? 

Telephone, : believe. There was also traini ng that was 

had before then, too. 

And do you know who from the Michigan Department of 

Treasury? 

Not right off hand. 

no. 

Did the training? 

I don't know who did that training, 

The training was done by the Mi chigan Department of 

Treasury. 

Yes. 

Which individual person, T couldn't tell you. 
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2 

3 

Q 

4 A 

5 Q 

6 

7 

8 A 

9 Q 

10 

11 

12 

13 

A 

14 Q 

15 

16 A 

17 

18 

Q 

19 A 

20 Q 

21 A 

22 Q 

23 

24 

2S A 

Okay. Do you -- okay. Fair enough. Did you -- but it 

was -- was the training specifically with respect to 

tobacco tax e nforcement? 

Yes. 

And was it specifica l l y with respect to the rules and 

regulation of the Michigan Department of Treasury with 

respect to tobacco tax? 

Yes, sir. 

And was there someor.e who discussed Seneca brand 

cigarettes during the course of that training? 

There was discussion about two tri bes in the state of 

Michigan that do not have an agreement with the state of 

Michigan . 

And except -- okay, so there are two tribes, and one of 

those tribes would be the Keweenaw Bay Indian Community? 

That is correct. 

Okay. There are other tribes that have some agreement, 

whatever t hat is, with the State? 

I have no idea what their agreement is. 

Tha t 's not your issue? 

That's not me. 

Okay. Fair enough . Now, when you're coming down from 

wherever you were coming down fr om , Houghto:1, you saw 

these two trucks. So we're back to that. 

Uh-huh. 
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2 

3 

Q 

4 A 

5 Q 

6 A 

7 

8 

9 

10 

11 

Q 

A 

Q 

12 A 

13 

14 

15 

16 

17 

Q 

18 A 

19 

20 

21 

22 

23 

24 

25 

Q 

A 

Q 

And when you saw the trucks , do you know whether they were 

on the -- I'm gonna use the word reservation, because it's 

easy for me. 

Okay. 

Trust lands, fair enough? 

Okay. 

Okay. Were the t:-ucks on trust lands? 

Yes. 

And are you, I'm just c urious, are you authorized to go on 

those truck (sic ) l ands - - I'm sorry, the trust lands and 

investigate? 

The Michigan State Police goes through those lands on a 

regular basis for enforcing traffic and stuff like that, 

yes. 

Are you also, I'm just curious cause I don't even know, 

are you authorized to make a felony arrest on those trust 

lands? 

I'm not sure if I am or not. I don't know if that's an 

individual post thing , or if thaL' s an agreement post by 

post or not. 

Okay. But, in any event, you didn't go on the trust l ands 

on December 11, 2015 , when you we re observing these t wo 

trucks? 

We were driving down 41 when we first saw those vehicles. 

Pardon me? 
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A We were driving down 41 when we first saw t hose vehicles. 

2 

3 

Q 

4 A 

5 Q 

6 A 

7 

8 

9 

to 

11 

Q 

A 

Q 

12 A 

13 

14 

15 

Q 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 

22 

23 

Okay . So did you stop at all or did you just drive by? 

I 'm j ust curious. 

At t hat point in time we j ust drove by. 

Okay. Did you come back? 

We drove down the road a way. I bel i eve we stopped -- I'm 

not sure where we were at -- until the vehicles came by. 

Two vehicles came by you? 

Yes. 

Al l right. And then they stopped at a pole barn, I think 

you said? 

That is correct. 

All right. And so were you able, from your position whe r e 

yoJ were standing -- and I use the word stand ing. You 

were in a vehicle bJt you were not moving. 

Okay . 

YoJ were observing a pole barn , correct? 

Yeah , we could see the pole barn, yes . 

And you could see these t wo trucks, fair? 

Uh-huh . 

THE CO URT: I s that a yes? 

THE WITNESS: Yeah, I 'm sorry . Yes 

MR. PISZCZATOWSKI: Yeah, thank you . 

24 BY MR. PISZCZATOWSKI: 

25 Q And so you saw the trucks, and then at some point you were 
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2 A 

3 Q 

4 

5 A 

6 Q 

7 

8 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 A 

16 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 

23 A 

24 

25 

still s it ting in your car not moving, correct? 

That is correct. 

And you're observing that one of the trucks is parked and 

t he other truck starts moving again, co rrect? 

That is correct . 

And at that point, I'm sorry , do you radio the post at any 

point at that time for assistance to try to get a -- to 

make a stop, as you said? 

At that time? 

Yes. 

No. 

So do t he trucks move down the highway? 

Yes, sir. 

Do they pass you? 

I don't remember where I was at when t hey went by at that 

time . 

At some point they --

At some point in time we ended up behind them . 

You ended up behind them? 

Yeah. 

And at what point, I'm just c urious, do you make a call to 

try t o have that truck stopped? 

Timing wise, I'm not exactly sure . I know part of what I 

was thinking . 

thinki ng . 

I can't speak for wha t other officers are 
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Q Unders tood. 

2 A 

3 Q 

4 A 

5 Q 

6 

7 

8 A 

9 Q 

10 A 

II 

12 Q 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

A 

Q 

A 

Q 

A 

24 Q 

25 

Was where are those vehicles headed? 

Where are they headed? 

Uh-huh. 

But you wouldn't have -- if you were gonna say where are 

they headed, you 're try i ng to say, what, that you're gonna 

make a stop to find out where they're headed? 

No , trying to figure oul where t hey were headed to. 

Where they're headed to. 

We were trying to figure out at that point in time what 

the mode of transportation would be. 

What the I'm sorry? 

Mode. I'm sorry, mode of transportation. At that time we 

didn't know how t he things were being transported. 

Okay. But at that point you didn't know what was in the 

trailer, fair enough? 

No, I did nol. 

So whe n you say what the mode of transportation is, can 

you explain what you mean by that, because I don't 

understand that? 

Yeah . Um, we're not sure if Seneca brand cigarettes are 

being moved by truck, trailer, semi; we had no clue at 

that time. 

Okay. So it would be fair to say that when you radioed 

the post, you told them that this vehicle may possibly 
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Q 
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Q 

8 A 

9 Q 

10 

ti A 

12 Q 

13 A 

14 Q 

15 

16 A 

17 Q 

18 A 

19 Q 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

contain Seneca cigarettes? 

May possibly, yes . 

And a t that point you were hopi ng, obviously, to get the 

vehicle stopped, if i t was l egal? 

If it was legal, yes. 

Understood. And at some point you become aware that the 

vehicle was stopped, correct? 

That is correct. 

And when you come on scene the back of that trailer is 

open? 

That l s correct. 

And you can see inside the trailer? 

Yes, sir . 

And when you can see inside t h e trailer, you can see boxes 

simi l ar to that? 

That is correct . 

That's one exampl e of multiple boxes, fair? 

Exact l y. 

Some may have menthols, some may be regul ars , some maybe 

king size , what ever, but they're all -- their box is 

s i milar to that? 

That is correct. 

Did you go into a box on -- I'm sorry . When you got on 

the scene, did you go, after you took the pictures -

Uh-huh . 
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2 A 

3 Q 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

lO 

11 

12 A 

lJ Q 

14 

15 

16 A 

17 Q 

18 A 

19 Q 

20 

21 A 

22 Q 

23 

24 A 

25 Q 

We'll see the back of your body on the video maybe . 

Okay. 

But did you go into a box inside that trailer? 

Yes , sir . 

And you opened the box inside that trailer? 

That is correct. 

And you took out something fror:i the box? 

That is correct. 

Okay . And whe n you took it out , was it kind of the same 

exampl e that you just did for us here, for the record, you 

went into the box? 

The same type of deal what I did as far as looking, yes. 

So for the record, just because we couldn't see that, you 

went into a box, you pull out a carton of cigarettes , 

correct? 

Thal is correct. 

And then you opened the carton? 

That is correct . 

You pull out or look ins i de t hat carton and you see 

individual cigarette packs? 

That is corr ect. 

I'm not a smoke r either, so I'm not sure I got it right , 

but that ' s fair, r ight? 

Yes, sir. 

Oki:iy. Now 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

THE COURT: I'm gonna stop you right there, 

because I think it's a good stopping point. 

MR. PISZCZATOWSKI: Oh, I had a good question 

coming up, Your Honor. 

THE COURT: You had the best question , I know. 

Save it, a nd I' ll be back in about 30 minutes. Thank you. 

(At 3:00 p.m., off the record) 

(At 3:38 p.m., back on the record) 

THE COURT: Back on the record with People 

versus Magnant and Davis. 

Witness, you're still under oath. 

THE WITNESS: Yes, ma'am. 

THE COURT: And if you want to continue with 

your cross-examination , sir. 

MR. PISZCZATOWSKI: Thank you, Your Honor. 

16 BY MR. PISZCZATOWSKI: 

17 Q 

18 

19 

20 

21 A 

22 Q 

23 A 

24 Q 

25 

So I just wanna be clear. Can you approximate for me from 

the time that you first observed the vehicles on the 

reservation to when you went into the trailer, about what 

was the time lapse between that time? 

I could guess, but it would be just purely a guess. 

I understand . I'll take that answer. 

Maybe total half hour. 

Okay. That's fair . I understand it's a guess. It ' s 

very, very, you know, approximate. 
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3 

4 

5 

6 A 

7 Q 

8 

9 A 

10 Q 

11 A 

12 Q 

13 A 

14 Q 

15 

16 A 

17 Q 

18 

19 A 

20 Q 

21 A 

22 Q 

23 

24 

25 A 

Now, you indicated though at one p oint , a nd 

we 're almost to t he point of -- well , I was gonna ask you 

one quest i o n, but j ust to c larify . You went into the 

trai ler, you o pened the box, and you did the same 

demonstration you did in court , correct? 

Tha t is correct. 

Okay. And prior to opening t he box of Seneca cigarettes, 

t h e carton, I'll call i t the box. 

Okay. 

Did you h a v e any conversati o n with Mr. Davis? 

No , s i r. 

Did you h ave any c onve rsat i on with Mr. Magnant? 

No, s~r. 

Okay. So it would b e fa ir t o say, then, you d id not ask 

the i r permission to go a nd open tha t box, fair enough ? 

That is correct. 

And wo u ld it also be accurate t o say that you did not have 

a wa r rant at the time you opened that box? 

That is correct? 

You didn't s ee k a warrant? 

No, s ir. 

Do you know at that point wtte n you went and opened t hat 

box whe~her Mr. Davis was in t he patrol ca r -- or I cal l 

it the patrol car, the cruiser, whatever it ' s cal l ed? 

I don't know, sir. 
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Q 

2 A 

3 Q 

4 

5 A 

6 Q 

7 

8 A 

9 

IO Q 

11 

12 A 

13 Q 

14 A 

15 

16 Q 

17 

18 

19 A 

20 

21 Q 

22 

23 A 

24 Q 

25 A 

Yo u don ' t know remember where he was? 

No , I do not . 

Okay. But, in any event, you took it upon yourse l f to go 

and open t hat box, correc l ? 

After cont acting the Attorney Gene ra l , yes, sir. 

Oh, okay. So you were i n radio contact with the Attorney 

General ' s Office? 

No, one of the other membe rs made a telephone call in 

regards to what we had found . 

Okay. And at that time that was pri or to, um, that was 

prior to openi ng the box? 

That is correct. 

So someone from the team; do you remember who it was? 

I believe it was Detective Sergeant Belanger, but I'm not 

a hundred percent . 

Al l right, so let's j ust get the p layers, too, because we 

don ' t have those. So you got yourself , you're Detective 

Sergeant Ryan? 

Right. At the time I was a troope r , if it makes a 

difference. 

You had Detective Trooper Croley . You got the trooper, 

the guy with the hard name? 

Lajimodiere . 

Yeah, and t hen who else do you have out there? 

Detective Sergeant Jean Be langer and Trooper Ro~ Berry. 
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22 

23 Q 

24 A 

25 Q 

So, is Detective Sergeant Belanger, that's a fema le? 

Correct. 

Okay, got it. So she was in contact with the AG's Office , 

correct? 

I believe it was her, but I' m not a hundred percent. 

Did you have the, at least in your mind, the permission 

from someone in the Attorney General's Office to open that 

box prior to getting a warrant? 

I was adv i sed t o go ahead and make -- to see what kind of 

stamp it had on it, yes, sir. 

I'm sorry? 

To see what kind of stamp it had on it. 

To see what kind of stamp it had on it . And that was 

Detective Sergeant Belanger that gave you that 

information? 

Like I said, I think it was , but I'm not a hundred 

percent. 

Well, it's not Trooper Lajimodiere, correct, we know that? 

No, the ones that were in the vehicle were Detective 

Sergeant Chris Crol ey and Detective Sergeant Jean Belanger 

that I remember. I don't know if there was anybody in the 

backseat at the time. 

Okay. 

I was outside the vehicle . 

So they directed you to see if there was a stamp on i t. 
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11 . Q 

12 
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A 

Q 

A 
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23 A 

24 Q 

25 A 

Okay. Now , there was no stamp on the outside of the box, 

correct? 

Just as they are. 

Just as they are . So when you l ook at -- other than your 

knowledge of Seneca cigarettes , wh i ch I understand we 

talked about, do those boxes require a Michigan Department 

of Treasury stamp on them? 

No, I believe it's just the OTP that takes the stamps, 

other tobacco products. 

Other tobacco products, okay. So other your own 

experience, quote, unquote, whatever that is, and looking 

at the box Seneca cigarettes, that's what led you to 

believe that it may be -- there may be some illegality, 

let' s say it that way? 

From my training in that, yes. 

From the Department of Treasury . 

It's being provided by a non-participating manufacturer 

and it's an illegal product in the state of Michigan. 

So when you say a non-participating manufacturer, are you 

saying I can't fi nd a brand of Seneca cigarette -- I can't 

find a Seneca cigarette with a Michigan tax stamp? 

That is my understanding, that is correct. 

It is. 

Yeah. 
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Okay. So if I went in -- you would be surprised if I went 

into a store and I can buy a pack of Seneca cigarettes 

somewhere, correct? 

In the state of Michigan? 

Yes. 

That i s correct. 

And if that were, in fact , the case that would present a 

problem in terms of the fact that not all Seneca 

cigarettes would be, in fact, I'm gonna use the word 

contraband, correct? 

I believe the way you put it, yes, sir. 

And so did you know whether any other people from the AG's 

Office, the Attorney General's Office, indicated to do 

anything else with respect to those boxes, other than open 

them and check for a stamp? 

Not that I know of . 

Okay. Now, if I could, did you go in -- there's how many 

boxes, d id you say? 

Approximately, 56 cases. 

Fifty-six cases. Boxes, I ' m ca lling them boxes, because 

I'm a, like a basic guy. But 56 boxes, and did you go 

into all of the 56 boxes, just out of c uriosity? 

No, sir, I did not. 

How ma ny have you gone into now? 

Just the two now. 
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J Q 
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10 

11 

12 

13 

14 

And one today. 

-- and one today. Got it. Okay. Does the, I'm just 

curious , does the Michigan State Police still have a 

consent form that they uti lize? 

Yes, sir. 

THE COURT: For what purpose? 

MR. PISZCZATOWSKI: Pardon me? 

THE COURT : For what p urpose? 

MR. PISZCZATOWSKI: Oh , for consent to search, 

Your Honor. 

THE COURT: Thank you. 

MR. PISZCZATOWSKI: Thank you. 

THE WITNESS: Yes. 

15 BY MR. PISZCZATOWSKI: 

16 Q 

17 

18 A 

19 Q 

20 

21 A 

22 Q 

23 A 

24 Q 

25 A 

And did you have a consent to search fo r m on you, by any 

chance, on that day, December 11th, 2015? 

I don't believe I did. 

Ho w far away from the Michigan State Police post were you 

at that time when this stop occurred; how far was that? 

Probably 15, 20 miles anyway. 

Fifteen, 20 miles? 

Yeah. 

You had a radio, correct? 

Yes, sir. 

80 

I 

L 



3/16/17 PE Transcript

Page 88a

R
EC

EIV
ED

 by M
SC

 8/17/2020 6:10:02 PM

Q 

2 

J A 

4 Q 

5 

6 

7 A 

8 Q 

9 

10 A 

11 Q 

12 

13 

14 A 

15 

16 Q 

17 A 

18 Q 

19 

20 A 

21 

22 

23 Q 

24 A 
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You never cal l ed for a consent to search form to be 

brought to the scene, correct? 

Correct. 

And the individuals that were there, Mr. Davis and 

Magnant, did you ever ask either of them whether they h ad 

a license to transport, quote, u nquote, tobacco? 

No, sir, I did not. 

Did you ask them, and I'll ask it this way, did you ask 

them whether they had any tobacco l~cense at all? 

No, sir, I did not. 

Did you hear any other officer out there ask either Mr. 

Davis or Mr. Magnant whether they had any tobacco tax 

license? 

The only conversation I was privy to is the one in the car 

with Detective Sergeant Croley and Mr. Magnant. 

That guy ove r there? 

Yes, sir. 

Okay. All right . Now, the individuals were both placed 

in cruisers , correct, respective -- or police cars? 

I don't know where Mr . Davis went . Mr. Magnant was 

ended up eventually in the unmarked car with Detective 

Sergeant Crol ey and I . 

Fair enough. And he was p l aced in that car? 

Ile had a seat back there . 

Who had the keys to the t~uck, by the way? 
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A That I do no t know. 
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21 

What did you place Mr. Davis or Mr. Magnant under arrest 

for? 

Th ey weren't placed under arrest. 

So they were just being transported? 

Correct . We were literal ly out in the ~iddle of nowhere . 

And you never arrested them? 

No . 

Okay. And you seized the product on the truck, or the 

Michigan State Police seized the product on the truck? 

Correct. 

And seized the truck? 

Yes. 

THE COURT: Just one second. You flipped t hat 

onto the recorder there. 

MR. PISZCZATOWSKI: Did I do something, Judge? 

MR . SAMAAN: No, no , it was me. 

THE COURT: No, your friend here. 

MR. PISZCZATOWSKI: Judge . 

MR. SAMAAN : Judge , please. 

TP.E COURT: Your acquaintance. But anytime 

pape r comes on that, it rings in her ea rs. 

MR . PISZCZATOWSKI: I'm sorry, Your Honor . 

MR. SAMAAN: Sorry about that. 

22 

23 

24 

25 BY MR. PISZCZATOWSKI : 
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22 A 

23 Q 

24 

25 A 

I think I can repeat i t . So you seized -- I think we 

should probabl y repeat t hat. So the Michigan State Police 

seized t he boxes, t h e 56 boxes in the trailer, co rrect ? 

That is correct . 

Seized the trailer? 

That is correct. 

And seized the truck? 

That is correct. 

And were there forfeiture proceedings, as you know, 

started against those items? 

Yes, sir, there were. 

And was the owner of the truck, the Community, the KBIC, 

as far as you know? 

Were they what? 

The owner of the truck? 

I believe so, but I'm not hundred percent. 

Were they t he claimant in the forfeiture proceedings? 

Yes, sir . 

Mr. Davis wasn' t a c l aima nt in the fo r feiture proceedings? 

No, sir. 

Mr. Magnant wasn't? 

No, sir. 

No. Okay. Same thing, same question with respect to the 

t ra iler , they were the -- KBIC was the c laimant? 

Tha t is correct . 
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Q 

A 

Q 
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Q 

A 

And also they were the c l a i mant with respect to the 56 

boxes o f cigarettes? 

That i s correct? 

Okay. Do you know whether ther e was a tax assessment in 

this case that was p l aced by the Michigan Department o f 

Treasury? 

I'm not sure if there was or not. 

You don't know that? You never attended a nything with 

respect to any assessment? 

Tax assessment has nothing to do wi th the Michi gan State 

Police . 

Okay. 

It's all Department of Treasury? 

So you don ' t know whether the KBIC was the assessed party? 

That's not you? 

That's not me . 

MR. PI SZCZATOWSKI: Okay. Can I h ave one 

second, Your Honor? 

THE COURT: Sure. 

MR . PISZCZATOWSKI: Sorry, Yo~r Honor. Thank 

you. No further questions . Thank you. 

THE COURT: Go ahead, sir, Mr. Samaan . 

MR. SA)1AAN: Thank you. 

CROSS-EXAMINATI ON 

BY MR. SAMAAN: 
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12 A 

13 Q 
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15 A 

16 Q 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

I 'll try to minimize the questions and not repeat some of 

the questions Lhat have been asked by brother counsel. 

You said that you're traveling back toward 

Marquette from Houghton County; is that correct? 

That is correct. 

And as you were driving back, you happened to see -- and 

tell me , what is The Pines? 

I t ' s a convenience s tore. 

Is i t a gas station, as we l l? 

Yes. 

Okay. So it's a gas station convenience s tore? 

That is correct. 

And as you were driving by you saw two t railers and two 

trucks at that locat ion ; is that correct? 

That is correct . 

Is that unusual to see two trailers and two trucks at a 

convenience store gas station? 

We ll, they were backed up towards the back of the 

building, and like I said, a t t hat t ime we we re trying t o 

figure out the mode of transportati on . 

The mode of tra nsportation for what? 

The tobacco products. 

Those trucks were backed up, so by looki ng at them as 

you're driving by , you couldn't tell whether they be l onged 

to the KBIC or anybody else , could you? 
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14 A 

15 Q 

16 

17 A 

18 Q 

19 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

That is correct. 

Okay. So how were you gonna figure out if those trucks 

were transporting c igarettes, Seneca c igarettes? 

I mean, like I said, we'd seen those veh i cles before. We 

weren't sure what they were hauling. They had made the 

r~n -- o r I'm not sure if it was both or one. I think it 

was just one of the vehicles had made a trip to the casino 

in Marquette. 

Okay. 

So that's what drew our attention towards them. 

So they made a trip to the casino in Marquette; did you 

ever at any time see any cigarettes being either loaded or 

unloaded into either of those trucks? 

No, sir. 

So you were just fishing to see if that's what they're 

doing? I mean 

What's that'? 

What were you acting on when you decided to check to see 

what they were transporting? 

Basically p l aying a hunch, if they had -

Okay. 

Figure out if they were transpo~ting or not. 

And so that was the basis for you asking Trooper, um -

Laj imodierc. 

Thank you. To pull him over? 
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15 A 

16 Q 

17 

18 A 

19 

20 

21 Q 

22 

23 A 

24 Q 

25 

If h e had a legal reason to do so , tha t ' s correct. 

Okay. And if he didn ' t have a lega l reason , wou ld you 

have jus c l et t hem go? 

Abso l utely . 

You would not have pursued t h em? 

Nope. 

So on that date whe n you saw t hem there was nothing loaded 

or on off of it , right? 

I'm sorry, what was that? 

You never saw anything l oaded on t hos e trucks; is that 

correct? 

Correct . I never saw anything loaded on them. 

And when they went, did you follow both -- did both the 

trucks go to the facility or to the pole barn? 

Both trucks went to the pole barn, yes. 

Okay. And did they go by you whe n they l ef t The Pines to 

go to the --

Li ke I said earlier, I don' c remember if they drove by 

I believe they drove by us and we got behind them, but T'm 

not a hundred percent. 

You don't know whether you were waiting in front o~ t hem , 

b e hind them when they l eft The Pines? 

I don't recall, no , sir. 

Did you sit there and observe the truck a nd trai l er at The 

Pines? 
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A No, sir. 

2 Q 
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4 A 

5 Q 
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12 Q 

13 

14 A 

15 Q 

16 

17 

Could you see from your vantage point who was driving 

which truck? 

No, sir. 

They both get to The Pines -- or to the pole barn, and 

describe for me the pole barn , p lease? What i s a pole 

barn? 

It's just literally that. It's just a pole barn directly 

across from the casino . So it's kinda like down in a hole 

right on the corner of the -- everything. It's M-38 and I 

don't remember wha t the crossroad is. 

Where were you when you were observing the pole barn when 

you sat there? 

I d on ' t recall where I was at. 

Are you familiar with what is known as trust land for the 

Indian tribes up there? 

COURT RECORDER: I need you to speak up. 

18 

19 

BY MR. SAMAAN: 

Q 

20 A 

2 1 Q 

22 A 

23 

24 

25 

Q 

A 

Trust land. I'm sorry. 

Are you talking reservat ion? 

Reservation or trust lands belonging to the Tribe ? 

Okay, yes, sir . 

Do you know if that pole barn was, in fact, on the trust 

land belonging to the reservation? 

I would assume so. Again, I don 't know who owns that 
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21 Q 

22 
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24 A 

25 Q 

piece o f proper ty, but I'm assuming it's on that lanci, 

yes. 

Okay . Is tha t the first time that you put surveillance at 

tha t p o le barn? 

I've seen vehicles go to tha t pole barn before? 

Okay. So you've had s urveillance of t hat pole ba rn 

before? 

Ye s. 

Did you ever question who owned that pole barn? 

No , sir. 

Do you know who was driving which pickup? 

I have no idea. 

Okay . Did you e ve ntually find out who was driving the 

green pickup? 

I can tell you who I was told . I never saw who was 

driving. 

Okay . And who were you told? 

Mr. Davis. 

Was driving the green pickup? 

Yes. 

When you arrived on the scene, I believe you did not 

ques tion whecher in fa ct they h ad a transporter l icense; 

i s that correct? 

That is correct. 

Did you as k them abouc whether they had i nvoices for the 
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12 Q 
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15 Q 

16 

17 A 

18 

19 

20 Q 

21 

22 

23 A 

24 

25 Q 

tobacco? 

No , sir , I did not. 

I believe you testified that you didn't see any i nvoices? 

That is correct . 

Okay. Do you know if invoices were eventually found 

relative t o that tobacco product , sir? 

I know there was a notebook found . I'm not sure if there 

were invoices or not. 

Okay . And did you r eview any repor ts that were gene rated 

relative to this seizure? 

Not for this -- for this court h earing, yes . 

Okay . And you didn ' t see any invoices? 

Like I said , I don't know if there was invoices . There 

may be . I'm not sure. 

Would it made a difference to you whether there were 

invo ices or not? 

Depends on the situation. Again, the cigarettes are from 

a non-participating manufacturer, which aren ' t for sale in 

the state of Michigan. 

So as we sit here today, it is your bel ief that the 

manufacturer of Seneca cigarettes is a non-participat i ng 

manufac turer? 

It is a non-participating manufac t urer that does not have 

a n agreement with the State of Michigan . 

And how did you know that? 
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21 A 

22 Q 

23 A 

24 

25 Q 

And the training took p:ace when? 

It's yearly in Lansing. 

Okay. And you have t he training in 20 15 ? 

Yes, sir. 

And at that time the training told you that Seneca 

manufacturer does not distri bute to --

I don't r emember if they said that in 2015. I know I was 

told that during one of the trainings. 

You didn ' t talk to t he Attorney General at the time of the 

stop, did you? 

No, I did not . 

The reason that you seized the tobacco was? 

It ' s illegal tobacco from a non-participa ting manufacturer 

being transported, possessed , or sold -- used or sold - - I 

forget how the whole wording goes under that law, in the 

sta te of Michigan. 

Okay. And does an employee -- let's assume that this was 

tobacco that was being transported to a wholesaler here i~ 

Michigan. 

Okay. 

Does that wholesaler have to have a transporter license? 

I believe if they're being done by c ommercia l means, I do 

not believe so. 

Okay. What if an employee is asked by its employer to go 
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15 A 
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21 A 
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23 

24 

25 

pick u p some tobacco a nd bring it back , would that 

employee have to s e c ure a transporter license ? This is 

b ased on your t r aining , s ir. 

I guess , wh ere are they pick ing up a nd going -- I me an, 

can you give me a little b i t o f a scenario anywa y ? 

Yeah. Th e y're transporting c igare ttes through the state 

o f Michigan. 

Okay. 

You pull t h e m ove r. You find out that they ' re employed by 

ABC Warehouse . 

Okay. 

They don ' t have a tra n sporter license with t hem . 

Okay. And they're d e livering taxed --

Doesn't mat te r. 

They h a ve invoices ? 

They ' ve got invoices , t h ey're delive ring product to t heir 

emplo yer , whe t her it's to the employ e r or to a customer of 

t he ir employer, would t hey need to have a transporter 

license wi t h the m, o r i s i t just the employer tha t sho ul d 

have one? 

I ' m not sure . I can't answer t hat ques tion. 

MR. SAMAAN : We're g ood . Than k you, Your Honor. 

THE COURT: Just cause I'm sor t of confused, 

y ou' re doing sort of an ongoi ng invest igation i n part of 

th i s special t a s k f orce that you have on t o bacco tax? 
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THE WITNESS: Yes , ma'am. 

THE COURT: And on other occasions you've seen 

thi s particular vehicle, as well as other vehicles, that 

you believe were moving tobacco products without either 

lice nsure or transport l i censes? 

THE WITNESS: Thac is correct. 

THE COURT : Okay. On this particular occasion 

you noticed this at a pole barn, going to a convenience 

store, and then back on the r oad? 

THE WITNESS: We first saw them at the 

convenience store, we~t to the pole barn, and then back on 

the road. 

THE COURT: And at which point in time after the 

pole barn is whe n you made a call to -- or someone in your 

unit made a call to dispatch to try to get a uniform 

officer to stop if there was a legal reason to do so? 

THE WITNESS: That is correct. 

THE COURT: And so were you stationary until 

that call came back into you or were you following along 

behind these -- either one or the other of the suspect 

vehicles? 

THE WITNESS: We were following along. 

THE COURT : So yo u weren't -- how far away we re 

you from when the officer did make the stop? Were you 

behind that vehicle or the other one that was not stopped? 
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17 

pole barn. 

trailer. 

THE WITNESS: The one vehicle neve r left the 

THE COURT: Oh, okay. All right. Thank you. 

THE WITNESS: So there ' s just one truck and one 

THE COURT: And so this vehicle left and --

THE WITNESS: And when lhat veh i cle was stopped, 

I'd guess a quarter , half mile away from it, maybe. 

THE COURT : So you had it under surveillance as 

you were waiting for another, perhaps uniform officer to 

cut in and see if there was some kind of violati.on of 

which to stop t he vehicle? 

THE WITNESS: That is correct. 

THE COURT: Okay. Thank you. As to t he Court's 

questions, Mr. Grano? 

MR . GRANO: Nothing , Your Honor. 

THE COURT: As to the Court's questions? 

18 FURTHER CROSS-EXAMINA~ION 

19 BY MR. PISZCZATOWSKI : 

20 Q 

21 

22 

23 A 

24 

25 Q 

So you're a half a mile behind the green Ford truck that 

we' re talking about , right , i t's a green Ford truck, 

right ? 

I was guessing a quarter to a halt mi le. It ' s just a 

gues s . 

I'm with ya. And then you'~e radioing and y ou radio to 
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2 

3 

4 

5 

6 

7 A 

8 Q 

9 

JO A 

11 Q 

12 

13 A 

14 Q 

15 

16 A 

17 Q 

18 A 

19 Q 

20 A 

21 Q 

22 A 

23 Q 

24 A 

25 

the headq uarters , or whatever they are, the post; they 

then radio t o Trooper Lajimodiere? Sorry, Trooper 

La j irnodiere, I apologize for that butc hering of your name 

on the record. And then there ' s stu ff that goes o u t , 

right? And you're still following, right? You're stil l 

traveling? 

That is correct . 

Right. Okay. So did you ever see Mr. Davi s go to the 

rear of t he trai ler and open it? 

No , I did not . 

So you were -- okay. Did you ever stop while you were 

traveling on Highway 41 , is it? 

No . 

Did you ever stop on Highway 41 once you left the area of 

that pole barn? 

No, sir. 

Continued on t h e s peed limit 55? 

We were continuing down the road , yes. 

Might have been a little over 55? Anyway 

They were driving a little over 55 , sir. 

Okay, I know, I'm with ya. 

To keep up wi th t hem, yes. 

But you kept going, right? 

Yes . 

MR . PISZCZATOWSKI: Okay. Thank you. 
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FURTHER CROSS-EXAMINATION 

2 

3 

4 

BY MR. SAMAAN: 

5 

6 

7 

8 

9 

10 

ll 

12 

13 

14 

15 

16 

17 

18 

Q 

A 

Q 

A 

Q 

19 A 

w Q 

21 A 

22 

23 

24 

25 

Q 

A 

How long d id it take you t o get to the l ocation af t er t he 

car was pulled over? 

I don't recal l. I t was after Troope r Lajimodiere had made 

the stop and let us know what he h a d found. Whateve r that 

time frame was. 

How f as t would it ta ke you to travel hal f a mile at 55 

mi les an ho ur? 

I t wasn ' t a long time. I t al l depends on the amount of 

time he was at the stop. I've never -- I haven ' t even 

watched the video to see how long the stop was . I mean, 

it wasn' t an hour , if t hat ' s what you ' re getting at . 

No , no , I'm no t saying that. We know t h a t -- we watched 

the video and from t h e time that the trooper saw the car, 

p u ~l ed it over , I think it ' s about seven minutes, I 

believe . So would yo u say t hat yo u got to there before 

t h e trai ler door was opened or afte r? 

After . 

So it took you --

If the stop was seven minutes , it would have bee n , you 

know, longer tha~ t hat. 

And I b e lieve you testi fied you did not p~ll over at all; 

you just kept f ollowing, and the car was pul l ed over? 

We j ust kept going. 
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Q 

2 

3 A 

4 Q 

5 A 

6 Q 

7 

8 A 

9 Q 

lO 

11 A 

12 Q 

13 

14 A 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

You had visua l of this vehicl e t he whol e t ime you we r e 

traveling b e hind him, the t rai l e r? 

From the time we l eft their a rea? 

From the t ime you lef t the po l e barn 

Yep. 

-- un t il it was pulled over , did you have vi sual of t h e 

vehic le? 

Yes . 

Were there any other cars , trucks, on the r oad a t the 

time? 

Yes, si r. 

So your view o f t he tra i ler and the truck was 

unobstructed; is that correct? 

I t may have been at t i mes for a matter of, you know, 30 

seconds that you might b e out of v iew po i nt, but if you're 

wondering if the vehicle stopped when we were fo llowing 

it, no . 

MR . SAMAAN : Okay. I have no further que st ions. 

Thank you . 

THE COURT: I don't think I ever asked you if 

you h a d any redirect? 

MR. GRANO: No redirect, Your Honor. 

THE COURT: All right. Go ahead and stand down. 

Thank you , sir. 

(At 4:03 p . m. , witness excused) 
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2 

3 

4 

5 

6 

7 

8 

9 

JO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

MR . GRANO: Can you send Angela Littlejohn in. 

While we're wailing for the next witness, Your Honor, 

People's proposed Exhibits 3, 4, 5, 6, 7 and 8, I believe 

will be e ntere d by stipulation . These are tax 

Certificate of Tax Records that Carla D. Ward, an employee 

at the Michigan Department of Treasury, searched the 

Michigan Department of Treasury records for tobacco tax 

licenses as it relates to Keweenaw Bay Indian Community, 

The Pines Convenience Center, the Ojibwa Casino in Baraga, 

the Ojibwa Casino in Marquette , John Franc i s Davis and 

Gerald Magnant , chat no records of any license was 

discovered. So I would move for People's 3 through 8. 

THE COURT: Any objection to 3 through 8 , Mr. 

Piszczatowski? 

MR. SAMAAN: Are these the ones that you're 

gonna introduce through 

MR. GRANO: I was gonna, but you said you would 

stipulate to them. 

MR. SAMAAN: No, no, I 'm talking about through -

- are you gonna ask Littlejohn on those? 

MR. GRANO: Yeah, we'll talk about licensing 

with her . 

MR. SAMAAN: Okay, that's fine. 

MR. PISZCZATOWSKI: We're fine with that, Your 

Honor. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

THE COU RT: By stipu l a lion , Peopl e ' s 3 through 8 

will be admitted. 

MR. GRANO: And the People call Angela 

Litt lejohn. 

THE COURT: Ma ' am, can yo u come forward to the 

witness stand right over here. There is a step as you 

come around so watch yourself. And if you could stand and 

face me and raise your right h a nd, please . Do you swear 

or affirm the t estimony that you're about give will be the 

tru th , the whole truth, under penal ty of p erjury? 

MS. LITTLEJOHN; Yes, I do. 

THE COURT: Please b e seated. If you ca n s peak 

in t he loudest voice you have so t hat we can al l hear your 

testimony today and recor d it. And direct exam, Mr . 

15 Gran o. 

16 ANGELA LITTLEJOHN, 

17 At 4 :05 p.m. , called by Mr . Grano and sworn by the Court ; 

18 testified as fol l ows: 

19 DIRECT EXAMINATION 

W BY MR. GRANO: 

21 Q 

22 A 

23 Q 

24 A 

25 Q 

Can yo u state your name for the r ecord? 

My n ame is Ange l a Li t t l ejohn . 

Can you spell your last name? 

L-i-t-L-1-e-j-o-h-n. 

Where are you employed? 
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A 

2 Q 

3 A 

4 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

12 A 

13 Q 

14 A 

15 Q 

16 

17 A 

18 Q 

19 

20 A 

21 Q 

22 

23 

24 

25 A 

I'm e mployed at the Michigan Depar tment of Treasury. 

In whal capacily? 

I'm the ma nager of the Tobacco Tax Unit a nd Lhe 

Misce llaneous Taxes and Fees Unit. 

How long ha ve you been s o empl o yed ? 

I've been the manage r fo r two years. 

Have you received training in tobacco tax? 

On-the-job training for two years. 

Treasury p uts on a yea rly training, is that fair ? 

Yes. 

Have you attended that? 

I have not. 

So you work for the Departme nt of Treasury? 

Yes. 

Do you know the officia l add r ess for the Department of 

Treasury? 

430 Wes t Al l egan in Lansing . 

In t he world of tobacco tax a re there d i f f e r e nt license 

types? 

Yes, there is . 

Okay. So I wanL to t al~ a l it tle bit a b ou t t h at with you 

as it r e l ates t o this matter. Whal are t he l icense types 

that would al l ow somebody to i mport tobacco into the state 

of Michigan? 

A wholesaler license and an unclassified acquirer Jtcense. 
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2 

3 

4 

5 

6 

Q 

A 

Q 

7 A 

8 

9 

10 Q 

I I 

12 A 

13 

14 

15 

16 

17 

18 

19 

Q 

Okay. I s there -- is it possible for a licensee wanting 

to i mpo r t tobacco into ~h e state of Michigan to be l ocated 

outside of the state of Michigan? 

Yes. 

So it's possible a wholesa ler could be in Indiana and send 

tobacco to Michigan? 

Well, it wouldn ' t be a wholesa l er, because wholesalers 

have to be located in Michigan, but an out-o f -state 

unclassified acquirer could. 

Okay . Would a person need a transporter's license to 

transport tobacco in the state of Michigan? 

If they're not licensed. 

Okay. 1f they are licensed 

person --

THE COURT: Hold on a second. Say that again? 

MR. GRANO: Would a person -- I asked if a 

THE COURT: Would an indivi dual driver? 

MR. GRANO: Well, I ' 11 clarify t hat a little . 

THE COURT: Okay , please. 

20 

21 

22 

BY MR . GRANO: 

Q 

23 A 

24 Q 

25 A 

Can only a business receive a license or can an individual 

receive a l icense, as well? 

An indivi dual could. 

And a bus i n e ss can? 

And a business can. 
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2 

3 

Q Okay. So if somebody was transporting tobacco, it would 

e i ther have t o be working for a wholesaler or unclassified 

acquirer or obtain a transporter ' s l icense? 

4 A 

5 Q 

6 A 

7 Q 

8 A 

9 Q 

Correct. 

And an individual could obtain the transporter's lice nse? 

Correct. 

Or the business could obtain the transporter's license? 

Correct. 

Okay. 

THE COURT : So let me just ask if an employee of 

a wholesaler was a transporter , does that individual ne€d 

a license t o move the product? 

THE WI TNESS: No. 

THE COURT: Okay, thank you. 

10 

11 

12 

[3 

14 

15 BY MR. GRANO: 

16 Q 

17 A 

18 

19 

20 

21 

22 

23 

24 

25 

Would t he wholesaler need a transporter's license? 

Yes. 

THE COURT: Say that again. She 's -

MR . GRANO : You're not p icking that up? 

THE CO URT: Does a wholesaler need a transporter 

license? In addition to :heir wholesaler l ~cense, 

then they need a t rans porter l icense; is that - -

MR. GRANO: If t hey were going to move t he 

tobacco, t hem or t heir employees? 

THE WITNESS: Not withi n the state. 
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BY MR. GRANO: 

2 Q 

3 

4 A 

5 

6 

7 

If they weren't gonna use a license to move the tobacco, 

how would they do it? 

They would hir.e an interstate conunerce carrier. 

THE COURT: And do they need a license, an 

interstate commerce carrier? 

THE WITNESS: No. 

8 

9 

BY MR. GRANO: 

10 

11 

Q As your job as the manager of t he Tobacco Tax Unit, are 

you familiar with most of the licensees in the state of 

12 

13 

14 

15 

16 

A 

Q 

17 A 

18 Q 

19 A 

20 Q 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

Michi gan? 

I'm not int imately familiar with them. 

Would you say -- and 1 know you don 't have numbers in 

front of you, but anecdot ally, woul d more people be using 

a transporte~ ' s l icense or be using the interstate common 

carrier to move tobacco? 

Common carrier . 

That's the standard way to move tobacco in the state? 

Cor rect. 

And is it ea s ier to use the common carrier than doing all 

the licensing? 

Yes. 

Okay. And is that why peopl e use that? 

Yes. 

Okay. You briefly talked about a wholesaler and an 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

I I 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

unclassified acquirer ; who are the licensees that pay the 

tax? 

The wholesaler can pay the -- will pay the tax a nd the 

unclass ified acquirer will pay the tax. 

Okay . Are they the only two licensees that are able to 

pay the tax? 

Yes. 

So those licensees can pay the tax and import tobacco in 

the state -- when I say those licensees, wholesalers and 

unclassified acquirers are the only two that can import 

tobacco into the stale and can pay the tax in the state? 

Correct. 

Okay. And do you know offhand if a wholesaler or an 

unclassified acquirer or a transportation company is 

moving tobacco, do they have to have that li cense on their 

person at the time? 

MR. SAMAAN: I didn't get that question, if you 

can repeat it? 

BY MR. GRANO: 

Q 

A 

Would a who l esa l er , unclassified acquirer , or a 

transporter while they're moving the tobacco th~oughout 

the state have to have the license on their person? 

No . The wholesaler and the unclassif i ed acquirers d on't 

have the license on them. Um, again , I'm not familiar -

as familiar with the transporter license , so I'm honest l y 
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Q 

not sure if they have t o have it on their person. 

Okay. 

MR. GRANO: Nothing further, Your Honor. 

TH~ COURT: Cross . 

CROSS-EXAMIKATI ON 

2 

3 

4 

5 

6 BY MR. PISZCZATOWSKI: 

7 Q 

8 

9 

10 

11 

12 

13 

14 

A 

Q 

Q 

15 A 

16 Q 

17 

18 

19 

20 

21 

22 

24 

25 

A 

Q 

A 

Q 

A 

So , Ms. Little john, you are the manager of the Tobacco Tax 

Unit of the Michigan DepartDent of Treasury, if I got 

t hat? 

Cor r ect. 

I'm pretty neophyte on th is , so you're gonna have to help 

a little bit. But what I'm understanding is there are 

various kinds of tobacco tax licenses, correct? 

Correct. And you t alked about a who l esal er? 

Uh-huh. 

And a wholesaler would be someone who can sell cigarettes 

to retail people? What is a wholesale r? 

A whol esale r could se l l to a retailer but generally that ' s 

not their business model. 

Their business mode l is general what? They coul d b u t 

what's --

Well, they genera l ly sell most o f the tobacco for resale, 

so they do sell to unclassified acquirers o r re t ailers . 

Secondary who l esa l ers? 

Yes. Yes , or secondary wholesalers. 
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Q 

2 

J 

4 

5 A 

6 Q 

7 

8 

9 

JO 

I I A 

12 Q 

13 

14 

15 A 

16 Q 

17 

18 

19 A 

20 Q 

21 

22 

23 A 

24 Q 

25 A 

Okay, gotcha. Now, if I ' m a wholesaler, right, which I 

think Mr. Grano was asking , so I'm a wholesaler and I am 

going to sel l my tobacco , I gotta get my tobacco f rom my 

warehouse to my customer, correct? 

Correct. 

Okay . And I have an employee, Mr. Davis is my employee, 

l et ' s say, and I say, Mr. Davis, this customer bought 56 

cases of tobacco products, i . e., cigarettes, can you drive 

them over to my customer who is a mile away. He does. 

Does he need a transporter ' s license? 

No. 

Okay. Okay, that's pretty good. So now, you indicated 

that -- are you familiar with the KBIC? Do you know those 

words, the Keweenaw Bay Indian Community? 

I ' ve heard of them. 

I bet you have late l y , especially. So the KBIC, are you 

aware that they're an Indian, I'm gonna use the word tribe 

but it's a comnunity, okay? 

Yes. 

Okay. Do you know that there's a dispute between the KBIC 

and the State of Michigan wiLh respect to whethe r they 

need t o acquire certair. license s? 

Yes. 

And pay certain taxes ? 

Yes . 
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2 

J 

Q Okay. And would it be =air t o say that to t h e extent that 

the t obacco products that the KBIC has in i ts posse ssion 

and it sells to .its tribal members, there i s n o tax? 

4 A 

5 

6 Q 

7 

8 A 

9 Q 

10 

II A 

12 Q 

13 A 

14 Q 

15 

16 

17 A 

18 

19 

20 

21 

22 

Q 

23 A 

24 Q 

25 

There is n o tax that ha s been paid, is t hat what you're 

saying? 

There's no tax Lhat's r equ ired by the Michigan Department 

of Treasury . 

I'm not familiar with tha t. 

You're not, okay . Okay. Do you know who, I 'm just 

curious, do you know who Mr . Do ug Miller is? 

Yes. 

Is Doug Miller your supervisor? 

Yes . 

Okay. Well, we can maybe talk t o Mr . Mi l l er about that. 

All right. You indicat ed you're no t that fa~iliar with 

transfer I 'm sorry, transpor t er lice nses , correct? 

Correct . 

Let me ask if you know thi s: If T have two peop l e in a 

vehicle, okay, and there i s a trailer attached to t he back 

of my vehicle, and there ' s tobacco product in there , 

cigarettes , right. We have Lwo people . Do you need two 

transporter licenses or one transporter license? 

I'm not -- I ' m not certain. 

Okay. 

THE COURT: If there was a wholesaler license 
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you wouldn ' t need any; is t hat correct? 

THE WI TNESS: Correct . 

THE COURT: Okay. I ' m j u st clearing my mind. 

MR. PISZCZATOWSKI : We ' re all ove~ t his, Judge. 

We've got this tobacco tax stuff down now. You know, 

we're right with M~ . Grano. 

THE COURT: Prepare for briefs . 

2 

J 

4 

5 

6 

7 

8 BY MR. PISZCZATOWSKI: 

9 Q 

10 

11 A 

12 Q 

13 

14 

15 

16 A 

17 Q 

18 A 

19 

20 Q 

21 

22 A 

23 

24 

25 

And the transporter is not responsible for the payrnent of 

the tax on the cigarettes, correct? 

Correct. 

The transporter, if you want to transpor ter license as an 

individual, if you did, yo·..1 would have to pay fifty bucks 

and sign an application and you got your transporter's 

license , correct? 

I think there's a l ittle bi t more to it. 

Oh? 

Um, I think t hat there ' s other , uh, regulations that go 

with it, other steps that you would have to go through . 

Okay. Okay. And I'm here to be educated. Tell me what 

t hey are? 

Well, I know it's a doilar a day per -- or a dollar per 

load, and there's other steps that you would have to go 

through, too, but the first step would be to submit an 

application and pay the fifty dollars. 
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Q 

2 

J 

4 

5 A 

6 

7 Q 

8 A 

9 Q 

10 A 

11 Q 

12 

13 

14 A 

15 Q 

16 

17 A 

18 Q 

19 

20 

21 

22 

23 A 

24 Q 

25 A 

Can you apply for t hat l icense, the fifty-dollar l i cense 

to transport , can you apply for that e l sewhere in Lansing 

or can I do it up i n , you know , an office a nywhere e l se in 

the state of Michigan, j ust o u t of curiosity? 

Well, my area handles the applications , so it would have 

to get to Lansing. 

Ul t imately gets to Lansing? 

Right. 

For fifty bucks, right? 

Correct. 

Yeah, okay. Does the Michigan Department of Treasury 

publ ish any regulations or rules with respect to the 

acquiring of a t ransporter ' s license? 

Not to my know l edge. 

Okay. So other than t h e actual application, the Form 336, 

are you fami l i ar with that form? 

Yes. 

That one I know you're fami liar wi t h. That's your 

bailiwick , right? Other than that For~ 336, that would oe 

t he only indi cation wi l h respect to what's required, 

published, wha t ' s required by the Michigan Depart ment of 

Tre asury? 

Yes. 

In addition to statutes , obviously? 

Right. 
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Q 

2 

3 A 

4 Q 

I'm just gonna have you, if you could, identify what's 

been marked as Defense Exhibit A. 

This looks like an applicat i on for tobacco tax l i cense. 

Okay. And so you're familiar with that? 

5 A Yes. 

6 Q 

7 

That for~. There might be another form I have off line, 

but does that one work for you? 

8 A Yes. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

MR. PISZCZATOWSKI: Jus t move for the admission 

of Defense A, Your Honor. 

MR. GRANO: No objection. 

THE COURT: ~his is a blank form? 

MR. PISZCZATOWSKI: It' s blank, Your Honor, yes, 

it is. 

THE COURT : You have no object i on? 

MR. GRANO: No objection. 

THE COURT: Defense A is admitted . 

18 BY MR. PISZCZATOWSKI: 

19 Q And if you go back t o that, I guess it's going to be about 

20 page -- or part five on that, license types and fees . Is 

21 that the right page? 

n THE COURT: Your paperwork is on our microphone. 

23 If you can just move j t to the side, please. 

M BY MR. PISZCZATOWSKI: 

25 Q Ms. Littlejohn, does that -- does page five look something 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

A 

Q 

A 

Q 

A 

Q 

20 A 

21 Q 

22 

23 

24 A 

25 Q 

like t his? 

Yes. 

And if you look at the different licenses , it s tarts 

manufacturer, wholesaler, unclassif i ed acquirers , 

secondary wholesaler, vending machi ne operator, and the 

last one i s transporter , right ? 

Yes . 

Oka y. And when it describes the l icense type for 

transporter i t says , a business that imports or transports 

into this state, or transports in this s tate , c i garette s 

or other tobacco produc ts obtai ned f rom a source l ocat ed 

out s i de this state, or obta i ned from a person that i s not 

a Michigan tobacco tax l !censce , corr ect? 

Correct. 

Okay . And it goes o n and ta lks about an interstate 

commerce carri er l icensed by the interstate conunerce 

commission to carry commodities in interst ate commerce is 

not r equired t o obta in a transport e r l icense , which i s 

what you told us earlier , righ t? 

Correct. 

Okay . In addition, a Michigan tobacco t ax li censee thal 

has a bus iness l ocated outside of Mich igan does not have 

to obtain a transporter license , fa i r enough? 

Correct. 

And t hat's what the Michigan Department of Tr easury has 
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5 

6 

7 

publi shed wi th respec t to a transporter l lcense, correct? 

Correct . 

MR. PISZCZATOWSKI: Okay. I don't h ave any 

other que stions, Your Ho no r . 

THE COURT: Mr . Samaan? 

MR. SAMAAN: Yes , j ust a few. 

CROSS-EXAMINATION 

8 BY MR. SAMAAN: 

9 Q 

10 

11 

12 A 

13 Q 

14 A 

15 Q 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A 

Q 

A 

Q 

I believe you testified that if a wholesaler is bringing 

in t obacco from outside the state o f Michigan, there would 

not be a need for a tra ns porter license, correc~? 

Not if they used a common carri er . 

How about if they use an employee of the whol esaler? 

I ' m not c ertain about that. 

So let's say there 's a wholesaler, a licensed wholesaler 

in Mich1gan, and he is selling tobacco t h r ough another 

wholesaler or unclassified, whatever , jn Chicago, would 

his e mployee tha t' s delivering the product need t o have a 

wholesaler license? 

Not the empl oyee. 

I mean a transpor t er license. The employee does not need 

that. Will the wholesa ler need a transporter l icense? 

No. 

Okay. So in that scenario the empl oyee or the who l esaler 

would no t need a transporter license? 
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A 

Q 

9 A 

10 Q 

II A 

12 Q 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2) 

24 

25 

A 

Q 

A 

Okay. So employees , really, if they're doing a fu nction 

for their employer , they don't need a whole saler license, 

is that correct, or a tca~sporter license? I'm sorry. 

Not i n that example that you gave. 

Okay. And as far as paying taxes, i f a wholesaler in 

Michigan sel l s tobacco to somebody in Chicago, will that 

Ch icago wholesaler have to pay taxes on that product? 

No. 

Who pays the taxes? 

Well , there won't be taxes due. 

But the wholesaler pays the taxes when he r eceives the 

product, right? 

No. The who l esaler pays the taxes when the product is 

sol d. 

So if he sel l s tobacco out of state and he's al 1:"eady paid 

the taxes, he can request a refund from the department? 

Correct . 

MR. SAMAAN: Okay. I don' t have any questions. 

THE COURT: Redirect? 

MR. GRANO: No, Your Honor. 

THE COURT: Ma'am, you can stand down. 

MR . GRANO: At this point the People rest. 

Ti-!E COURT: Ca lling witnesses? 

You ' re al l set, ma ' am. I'm sorry. Thank you. 
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THE WITNESS: Do I l eave this here? 

THE COURT: Yes. 

(At 4:22 p.rn., witness excused) 

THE COURT: Are you calling witnesses? 

MR. PISZCZATOWSKI: Yes, we are, Your Honor. 

MR. SAMnAN: Yes, Your Ho no r. 

THE COURT: Who's going --

MR. SAMAAN: Do you want to stipulate to the 

MR . PISZCZATOWSKI: Yeah, Your Honor, we can put 

a stipulation on the r ecord. Your Honor, the Defense is 

prepared to call Hannah Beasley, who would testify to the 

fact tha t she is a Director of Human Relations at the 

Keweenaw Bay Indian Community, and t hat she would testify 

to the fact that both Mr. Davis and Mr. Magnant on 

December 11, 201.5, were employed by the Community. 

THE COURT: December 11th of 20 15? 

MR. PISZCZATOWSKI: I 'm sorry, Your Honor? Yes, 

e mployed by the Community or empl oyees o f the Community, 

and neither of them were in a supervisory position but 

~ather merely employees. That's what she would testify 

to. 

THE COURT: Any objection to that? 

MR. GRANO: No, Your Honor. 

THE COURT : And that 's both fo r 

MR. SAMAAN: Yes , Your Hono r. . 
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MR. PISZCZATOWSKI : Yes, Your Honor , both for 

Mr. Magnant and Mr. Davis . 

THE CO URT: All right , so physica l witnesses? 

MR. SAMAAN: Yes , Your Honor . At t h is time we 

would like to call Mr . Doug Mil l er. 

MR. GRANO: Your Honor, if I coul d ask for a 

proffer. I don't kno w why -- Mr. Mil l er had nothing to do 

with this case, sol don't know why he wo uld be r e levant 

to the preliminary exam. 

MR. SAMAAN: Your Honor, he ' s head o f the 

Tobacco Tax License Unit, and I think he can shed some 

light as to wha t is required by employees. I was hoping 

to get that from Ms. Litt lejohn, but she seemed to not 

know a whole lot. 

THE COURT : Well, your exhibi ts three through 

whatever, which were s tipul ated to, indica t ed thal nobody 

has a license, i n any event, to be a wholesaler, but the 

employees wou l d have an exemption because there was a 

wholesaler's l icense . So I 'm -- is there more to that? 

MR. SAMAAN: The i ssue is, first of all, whe ther 

in fact an employee, as ~n this case, is required to get a 

transporter l i cense to be able to bring -- deliver product 

on behalf of his employer. Regardless o f whether they're 

wholesalers or otherwise, licensed or otherwise, that 

part icular employee, t hese defendants, a re they required 
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to secure a transporter license to do a job on behalf of 

their employer? Because I t h i n k that issue came up quile 

a b i t relative to --

THE COURT : Ckay, cal l him. Come on , br.ing him 

in. You gol him right here? Is he here? 

MR . GRANO: He's in the witness room, yeah. 

THE COURT : Ckay. Are you going to ca l l 

anybody, because I was going to you and then you. 

MR. PISZCZATOWSKI: But now we're on the Defense 

case, Judge, so we can --

THE COURT: Understood, but I was jusl kind cf 

keeping a system here. 

MR. PISZCZATOWSKI: No, no, no, I don't think -

these are joint wi~nesses. We subpoenaed them together, 

Your Honor. 

THE COURT: Oh, all right. 

MR. PISZCZATOWSKI: Defense subpoenaed them 

together. 

THE COURT: You're just disrupting my system. 

MR. PISZCZATOWSKI: I'm going t o let tha t one 

witness go back, Your Ho nor , that we had the s t ipulation 

on , if I cou l d have one min ut e . 

THE COURT: Come right over here, sir. And if 

you could stand and raise your right hand. Do you swear 

or affirm the testimony that you're about to give shall be 
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t h e truth, the whole t ruth, unde r penalty of perjury? 

MR. MILLER: I do . 

THE COU RT: Please be seated. 

DOUG MILLER, 

At 4:27 p . m. , called by Mr. Samaan and sworn by the Court; 

test ified as follows: 

DIRECT EXAMINATION 

6 

7 

8 BY MR. SAMAAN: 

9 Q 

10 A 

I I Q 

12 

13 A 

14 Q 

15 A 

l6 

17 

18 

l9 

20 

21 

22 

23 

Good afternoon, Mr. Miller. 

Good afte rnoon . 

Cou ld you pleas e state your name and address for the 

record, please? 

Doug Miller, 2758 Delmar, Okemos, Michigan. 

And who are you empl oyed with? 

Michigan Department o f Treasury. 

MR. PISZCZATOWSKI: Did Ms . Li ttlejohn leave 

t h e --

THE COURT: She did. 

MR. MI LLER: Do I need this? 

MR. SAMAAN: No l now but you will. 

THE COURT: No, I'l l take it. I t's my exhibit 

now. If you guys need it, just let me kn~w. 

MR . SAMAAN : Okay. 

24 BY MR. SAMAAN : 

25 Q And how long have you been employed by the Department of 
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3 Q 

4 A 
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10 Q 

11 

12 A 

13 Q 

14 

I 5 A 

16 

17 

18 

19 Q 

20 

21 A 

22 

23 Q 

24 

25 A 

Treasury? 

Nineteen years. 

And what is your current position with the department? 

I 'm the Administrator of Specia l Taxes. 

What exactly is that? What does that entail? 

Well, I oversee the administration of about , depending o n 

how you count them, 12 to 15 different taxes and fees, 

including toba cco tax, motor fuels, severance, IFTA, and a 

bunch of other smaller ones . 

So you oversee , among the other duties, the tobacco tax; 

is that correct? 

Yes , I do. 

And what do you do as the Administrator of the tobacco 

tax, what exactly is that? 

We l l, as Administrator of Special Taxes, I'm involved in a 

lot of different things; essentially, making sure 

hopefu l ly that the taxes are being administered pursuant 

to statute . 

Administered according to statute, and is that the statute 

that is in --

For purposes of tobacco, it's t he TPTA. There ' s obvi ously 

a bunch of other ones, but yes. 

And the statute applies, as far as taxes are concerned, to 

wholesale rs, unclassified acquirers --

Yes, among others. 
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11 Q 
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14 Q 
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20 
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22 

23 

24 

25 

-- secondary wholesalers? 

Yes. 

Retailers, for example , are not obligated -- they're not 

licensed under the Act, are they? 

That ' s correct . 

Now, these wholesalers, you're familiar with the statute , 

are you not? 

I'm pretty familiar with it, yes. 

You've reviewed it once or twice ove r the years? 

Yes. 

Were you the administrator of this unit back in -- back in 

2015, December? 

Yes. 

Are you familiar with the process that a wholesaler or 

unclassified acquirer has to go through to secure a 

license? 

Yes, generally. I mean, obviously, people down the line 

from me are involved more in the day-to-day of the 

licensing season in doing that, but I have, I think, a 

pretty good understanding at a higher level, at least, of 

what goes on, yes . 

MR. SAMAAN: Could we , Your Honor, provide him 

with this exhibit? 

THE COORT: This is Defense Exhibit A. 

THE WITNESS : Okay. 
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13 
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14 Q 

15 

16 A 

17 

18 

19 Q 

20 A 

21 Q 

22 

23 A 

24 

25 Q 

THE COURT: I'm gonna as k you, there's a little 

box here, the microphone that's on --

THE WITNESS: Oh , I'm sorry. 

THE COURT: I f we can keep i t 

THE WITNES: I need to not cover that, okay. 

THE COURT: There you go, exactly . 

THE WITNESS: Okay, thank you. 

MR . SAMAAN: 

Now, are you familiar with this exhibi t , with thi s tobacco 

license application? 

Yeah , it loo ks a little different for some reason, but 

maybe it's just the copy quality, but yeah, this looks 

familiar, yes. 

Okay. And this could be -- you coul d apply fo r a license 

online? 

You know, I think it ' s a paper system right now, but you 

can file your taxes online, that 's all electronic , but I 

thought that maybe we do this on paper. 

Okay . Can you look at the instructions on the first page ? 

Yep. 

And does that a llow this to be -- people to apply online, 

according to that? 

Let me see. I s there a particul ar part or jus t keep 

reading? 

Well, it says, Form 4154, Tobacco Products Tax Electronic 
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4 A 
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11 

12 

13 

14 
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16 

Q 

17 A 

18 Q 

19 A 

20 Q 

2 1 

22 A 

23 

24 Q 

25 

Appli cat i o n . 

Uh- huh. 

So does t hat mean that you could apply for it on line? 

Wel l , it certainl y means that it's found onl i ne. There' s 

an e l ectronic version online you can download , bu l i n 

te rms of the -- I do not believe , I'm pretty sure t hat at 

this point they would not b e able to actually, urn, file it 

o nline . I don't know for sure . They might -- again, I ' m 

not very much involve d in the day-to-day, but I don 't know 

if they c a n actually fill it in o n l ine , um, and then send 

it in . I'm a lmost sure they have to send i n a fi lled ou t 

paper copy. So whether they fill it in online or n ot , 

they'~e not gonna be able to submit that to us 

electr onically. 

Okay. But they can send i t by way of mail; is that 

correct? 

Yes. 

They don't have to present themselves personally? 

That ' s true. 

Now, this a pplication, was it prepared by the Department 

of Treasury? 

Yes. It is , yes , put together by the Department of 

Treasury . 

And so \.4hen somebody reviews this applica ti o n and wants to 

:ill out tte application, whether it ' s fo r a wholesaler 
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14 Q 
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16 A 

17 Q 

18 

19 A 

20 Q 

21 

22 A 

23 Q 

24 

25 

l icensed , unclassified acquirer license , or a transporter 

license , they can rel y on t he information that ' s set forth 

in this form , is that correct? 

Yes. 

Let me ask you a question: Would an e mployee of a 

wholesaler that's delivering product to one of their 

customers, wo~ld that empl o yee need a transporter license? 

Let me see , would the e mployee of the wholesaler need it? 

I think the person who is transporting the tobacco would 

need that. 

Okay. 

And I assume the employee would have to work for someone 

who is a transporter. 

Okay, well, my question is t his: Let's assume there ' s ABC 

Warehous e , and they sell tobacco. They' re a who l esaler. 

Uh-huh . 

nnd they're delivering tobacco to another wholesaler in 

the state of Michigan. 

Uh-huh . 

And they don't use a commercial carrier. They have one of 

their employees 

Uh-huh. 

-- whether it's 10 cases, 50 cases, load them up on a 

truck and deliver them. Would that empl oyee have to have 

a transpo rter license? 
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25 

A 

Q 

A 

Q 

A 

Q 

A 

Well , again, you' re ta lking abouL the actual person 

dri ving the truck? 

We're talking about a~ e mployee that ' s delivering t h e 

p r oduct . 

I cann o t answer the questi on abot.:.t the empl oye e . I can 

tel l you that they would - - they wou l d -- it would depend 

o n the circumstances. If you're saying the who lesaler was 

a license d wholesaler i n Michigan transporting tobacco 

within Michigan to another , then t hey would not need to 

have a transporter li c ense if the company moving t he 

tobacco was theirs and t h ey were l icensed , if I'm 

understanding your question. 

When you say if t h e compa ny is licensed, are you t al king 

about t hem h aving a t obacco sal es licen se or a transporter 

l icense? 

I f they're on l y going to b e mov i ng il in Mi chigan , they 

would need t o have , I b elieve a wholesaler l i c ense, an 

unclassified acqu i rer l ice nse , o r e ven a secondary 

who l esa l er license in o rder to move the tobacco in 

Michigan . If they ' re going to bring it in from out of 

state, I think the slatule trea l s tha t differently. 

But they would not need a transporter license , would Lhey? 

If the company was l icensed and they we re located in 

Michigan, they had a -- if the y had a wholesaler, 

unc lass ified acquirer, or a secondary who l esa l er license 
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in Michigan and they were moving the tobacco in the state 

of Michigan, they wo uld be able to do that with that 

l icense . They would not need a transporte r li cense in 

addition to just nove it from one place in Michigan to 

anothe r, if they had -- if the y we r e prope r ly licensed. 

Okay. So if they d on't need i t , then the employee, ln 

~act, doesn't need it , correct? 

THE COURT: I don ' t understand that question. 

9 

10 

LI 

BY MR. SAMAAN: 

Q 

12 

13 

14 A 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

The employee, the wholesaler ABC says Mr. Magnan t i s an 

employer there, I wan t you to deliver t his product to this 

wholesaler about three o r four mi l es away from here, would 

that employee require a license? 

Well, I guess that would be -- the re'd be a l egal question 

there. My opinion is that if they're transporting it a nd 

they're not doing it for a l i censee, they would n eed a 

license, because someone has to b e license d proper ly under 

t he TPTA to move the t obacco . 

THE COURT: Are you being specific to the faces 

o f this case, o r are you saying in ge neral -- as in a 

general? 

THE WI TNESS : In general as I unde r s tand the 

statute, because I 'm, frank l y, not that familiar with t he 

facts of t h is case . 

THE COURT : Oh , okay . Thank you . 
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BY MR . SAMAAN: 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

Okay. Accord i ng t o that application that you have, who i s 

authorized to r e quest a t ra nsporter license? And I'll 

refer you to, I think, page five . 

Yep . 

The bottom. 

You just wa nt me to - -

Tell me who 's author i zed to apply for a transporter 

license? 

Here it says , you want me to read t his, it says, "A 

business that imports or transports into this state, or 

t r a nsport s in this state, cigarettes or other tobacco 

products obtained from a source outside this state, or 

obtained from a perso n that i s not a Michi gan t obacco tax 

licensee." That's the first sentence . 

Okay. Well, l et ' s stop there for a second . 

Okay. 

A busin ess . 

Yes . 

I s t here a nything in this definition of who can app l y that 

pertains t o an employee , a d river of that business? 

Well , i t sa ys a b usine ss. 

Okay. So it has to be a business that ' s ei ther importing 

or taking out, but not necessarily an employee of that 

business, correct? 
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A Well, aga in 

MR. GRANO: Your Honor, I'd ob ject because this 

calls for a conclusion of l aw . Furthermore , the Cour t of 

Appea ls in November ha s -- this i ssue was raised in the 

Court of Appeals. Thal exact issue of whether the 

business part of t he l icense is correct legal ly , and the 

Court o f Appeals found the Treasury's statement is 

incorrect as it relates to the Tobacco Products Tax Act. 

So I understand what the appl i cat i on says, but I don ' t 

think Mr. Miller is in a posi t i on Lo know what the actual 

law that applies to t h is case would be. So , ultimately , I 

think we're kind of wasting time that ' s net really 

relevant to what the appl i cation says. 

THE COURT: Well, I'm gonna let him ask the 

quest i ons , but you ' re correct in that overall there is 

going to be a legal definition of what that means. You 

can te l l me what the application says and h ow that 

pertains to what informati on Treasury is pu tt ing out to 

people as that app l ication; but, again, there may have 

bee n differences with regard to what that definition means 

at a lega l level. 

So as to what Treasury puts out, go ahead and 

ask him, but it's not going to be sort of the end of the 

program there. 

MR . SAMAAN: Okay . 
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THE COURT: I mea n the docume nt spea ks for 

itself. 

3Y MR . SAMAAN: 

Q 

A 

Q 

A 

If Treasury puts ou t this application fo r people, it's 

expected that the p eopl e will rely on t he info rmat ion in 

this particular applica t i on; i s that correct? 

I t hink they can rely on it. Not as a statement o f l aw, 

but yes. 

We 're n o t ta lking about a stateme nt of l aw . They can rely 

on the fact that , hey , I have to b e a bus i nes s in o rder t o 

apply for tha t trans porte r license ; is that correct? 

That's what it says , I mean, plain letter . 

Well, yeah , I gue ss, a business can be a n i ndividual, so 

I'm not sure how t o answer that e xactly . I mea n --

MR . SAMAAN: I have no further questions. 

CROSS-EXAMINATION 

BY MR. PISZCZATOWSKI: 

Q 

A 

Q 

A 

Q 

A 

So , Mr . Mi ller, h i . 

Hi . 

We ' ve n ever me t, right? 

No. 

O~ay . I' m going t o ask yo u some questions , and if yo u 

don't understand some thing I'm go nn a ask, pJease t e ll me 

that okay , b e cause sometimes I g e t a li ttle c onvo luted. 

Okay. 
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25 

A 

Q 

Okay. 

Okay. So, let me ask this first: You've been in the 

Departme n t of Treasury for 18 years, r ight? 

Uh-huh. 

You're Lhe administrator of a number of tax laws, 

statutes, i ncludi ng t he Tobacco Products Tax Act , we got 

that, right? 

Uh-huh. 

And you've been doing that for how nany years? 

Been the administraLor for about nine years. 

Okay . And as the administrator you get to put out rules 

and regu lations to help people understand the laws, 

correct? 

Rules and regulations , yeah , among other things. 

No, o f course , among other things . But t o help the 

publ i c , because you want the publ i c to comply, et cetera , 

correct? Rig ht ? 

Yes . 

And you have the authority to ask people to promulgate 

rules and regulaLlons if you t hink some things aren ' t 

clear , unclear or inaccurate, correct? 

Yes . 

Okay . And you're -- T thin k I heard you are even a 

lawyer , right? 

128 



3/16/17 PE Transcript

Page 136a

R
EC

EIV
ED

 by M
SC

 8/17/2020 6:10:02 PM

A 

2 Q 

3 A 

4 Q 

5 A 

6 Q 

7 

8 

9 

10 A 

I I Q 

12 A 

13 Q 

14 

15 

16 

17 A 

18 Q 

19 A 

20 Q 

21 A 

22 Q 

23 A 

24 Q 

25 

Yes , that's true. 

So, you know, you're a Univers i ty of Michigan graduate? 

Uh-huh. 

Correct? 

Uh-huh. 

Very nice. You know, I didn't get to the University of 

Michigan; they wouldn't let me in, but anyway , okay. So 

the short version is this , you got a form here, 336 , 

right? 

Yes. 

That's Defense Exhibit A. 

Okay. 

And it's -- I can't get a transporter license if I called 

Mr. Miller a nd said, hey, hook me up, I 'd like to get a 

transporter license , right? There's only one way I can do 

it, fair e nough ? 

That there's only one way to acquire 

This form? 

Yes. 

This f o~m? 

Yes. 

So I gotta look at this form , if I want one? 

Uh-huh. 

And this is the o nly thing thaL the Department of Treasury 

puts out, and I gotta f~ll in this form if it applies to 
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J Q 
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8 A 
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10 

11 A 

12 Q 

13 

14 A 

15 Q 

16 

17 A 

18 Q 

19 

20 A 

21 Q 

22 A 

23 Q 

24 

25 

me , correct? 

Yes. 

Fair. Okay . Now, would you agree with me that an 

individual i s un i ndivi d ual , a business is a b usiness? 

There ' s a di f fere nce as a lawyer? Well , let me say t h is, 

let me take tha t back. An individual can owr. a b usiness , 

fair e nough? 

Yes. Yes. 

But a n individual necessarily isn't a business; he ' s gotta 

own a b usiness , correc t ? 

I don't kn ow the answer t o that. 

Okay. Fair enough . Well, if I 'm an employee, I cion ' t own 

the bus i ness , correct? 

You coul d. 

Well, I cou l d. I guess I could . An employee coul d b e the 

owner of a business, okay. 

Uh-huh. 

But let ' s ussume that the emp l oyee doesn't own the 

business. 

Okay . 

Because those are the f acts. 

Oka y. 

So a n employee, if he is working for a business, in a 

sense , would not be someone that's -- he's not the 

bus iness that's importing or transporting , because the 
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3 A 

4 Q 
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8 A 

9 

10 Q 

II A 

12 Q 

13 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 

21 

22 

23 A 

24 

25 

owner or the business it self is t he one that's 

transporting or i mport ing into the state , fair enough? 

I t hink that's probably true. 

And that business would be the owner of the tobacco 

product s , whatever they are, c i garet te s , loose tobacco, 

that they're import i ng into the state or transporting 

wit hin the state , fair enough? 

That could be, yes. It wouldn 1 t be c l ea r to me, this 

hypothet ically, who wou l d own it, but yes. 

But let's just assume the bus i ness does own i t. 

Okay. 

And so i t seems fair, and you want the tax l aws to be 

fa i r , right? 

Of course. 

I mean, that's part of your job as an administrator? 

Yep . Yes . 

You want to treat people fairly, correct? 

Absolutely. 

And so the person that's gonna make the mo ney on the 

toba cco products and the person tha t ' s g o t the 

responsibil ity for t he tobacco products would be the owner 

of the LObacco p roducts, right? 

I'm n ot sure I would ne cessarily agree. I mean, iL could 

be the person who has possession. Again , without a very 

specifi c scenari o , I ' m n o t sure I can -- I don 't know how 
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5 A 
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10 

11 

12 

13 

14 

A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 

2 1 A 

22 Q 

23 A 

24 Q 

25 A 

to ans wer that, because --

O~ay . Okay. Let me give you a specific hypothet ical. 

Okay. All right . 

Because you're an expert in the area . 

Okay. 

So you know the KBI C, right? We've heard the Keweenaw Bay 

Indian Community, you ' ve heard of them? 

Yes. 

You've heard of them because the y're one of the f e w Indian 

tribes tha t are not willing to agree to pay t a x on their 

t obacco products that they purchas~ and sell, right? 

Well, I don ' t I don ' t necessa rily - - again, I'm not 

much involved in the enforcement , you know , so I have 

hear d of the Trib e , and yes . 

Okay. So , let' s assume the Tr ibe owns a bunch of tobacco. 

Uh-huh. 

Let's assume they paid for a bunch of tobacco . 

Uh-huh. 

Let's further assume that the S~ate is assessing the Tribe 

f or that tobacco as unlicensed; fair enough? 

Oka y. 

I ' m giving you --

Beca use it ' s in the s tate and they -- right, oka y. 

Okay , which they can do. 

Okay , yep , uh-huh. 
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2 A 

3 Q 

4 A 

5 Q 
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7 A 

8 

9 Q 

10 A 

l l Q 

12 A 

13 Q 

14 A 

15 Q 

16 A 

17 Q 

18 A 

19 Q 

20 

2 1 A 

22 Q 

23 A 

24 Q 

25 

So the Tribe now is the owner of t he tobacco. 

Okay. 

Fair enough? 

Okay . 

Okay. Now, they ' re gonna make t~e money on the sa le or 

the purchas e , fair enough? 

So you ' re saying they ' re the owner of the tobacco and now 

the y ' ve paid tax because they ' ve been assessed? 

They haven ' t paid any tax. 

Oh, they haven ' t paid any? Okay. Okay. 

But the Stat e says you owe us tax, right? 

Uh-huh. 

So now the employees that work for the Tribe , right? 

Uh-huh. 

There ' s no showing that they own any business, correct? 

Uh- huh. 

Just assume t hat fact. 

Okay, yep. 

Now, so we have employees that are gonna move tobacco from 

point A to point B, right ? 

Yes. 

Okay. Now, they' re not a business. They're employees . 

Okay. 

Just assLune that . All right. If the Tribe were licensed 

they would clearly no t need a transporter's l icense, 
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12 Q 

13 

14 A 

15 Q 

16 

17 A 

18 

19 Q 

20 

21 A 

22 Q 

23 A 

24 Q 

25 

correct? 

If they we re 

unclassified 

yeah , licensed as a wholesaler, 

we ll, again, it gets a little -- as long 

as we ' re talking about tobacco that ' s in the state, moving 

in the s tate ; it ' s a li t t le diffe rent if you're bringing 

it in from outside . The l aw applies d i fferentl y . 

It c hanges? 

Right. Okay. So we're talking about tobacco in the state 

moving, yes , if the Tribe was --

Licensed . 

-- licensed properly, that ' s true . 

Right. That 's fa ir. So woul d it be fair to say t h a t the 

appropria t e person to b e c harge d would be the Tribe ? 

Charged with a crime? 

Yeah, with trans -- it ' s the ir tobacco; they're telling 

peopl e to move it? 

I a m no t sure . I don't think I 'm qualified to answer 

whether the y're the one who shou l d be charged, but if 

They're the bus iness in that case, correct? The y're 

selling the toba cco product. 

I' m not sure . 

Okay. 

I'm no t sure. 

But we want the laws to be fair? 

THE COURT: The Departme nt of Tr ea s ury does no t 
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5 

6 
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8 

9 

10 

11 

12 

13 

14 

commence crimi nal a ctivi ty . Someone else d oes . 

MR. PISZCZATOWSKI: Sure. I know t hat, J udge. 

But he' s the expert. This guy ' s the guy that promulgates 

the rules. 

THE COURT: But h e ' s not the one who brings 

charges, is what I 'm saying. 

MR. PISZCZATOWSKI: I agree with that. 

MR . GRANO: Just for the record, Your Honor , 

h e ' s no t b een declared an exp ert i n the case. 

THE COURT: Yeah, that ' s a lso true. 

MR. PISZCZATOWSKI : We'll st ipulate that he is. 

THE COURT: We l l, that would make -- two peopl e 

need to stipul a te to it. I haven't heard that. 

MR . PISZCZATOWSKI: Well, I'm given that one. 

15 

16 

17 

MR. PIS ZCZATOWSKI: 

Q 

18 

19 

20 A 

21 

22 

23 

24 

25 

Q 

Does the State De partme n t of Treasury -- does the 

Depa rtment of Treasury have a posi t ion o n if I have two 

people i n a vehicle transport i ng tobacco whether the y both 

need a transporter ' s l i cense? 

I do n't think we have I'm not aware of a policy that 

would say whe t her one or two woul d have to have a 

transpor t er ' s license. I think if the l~cense was 

required, someone wou l d have to have it , yes. 

And t h e key, as I understand it , which was e nlightening , 

was that as ~ong as someone ' s got a l i cense, t h en -- as 
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18 
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22 

23 

24 

25 

A 

Q 

A 

Q 

A 

Q 

A 

l ong as the transporter -- I' m sor r y. As l ong as the 

who l esaler o r the uncla ss i fied acquirer or the secondary 

wholesaler, wha t ever, as long as they have a l jcense , 

t hei r employees can move tobacco wherever they want within 

the state? 

That i s my understanding. 

Okay . And I' m just curious , would you have a posi tion on 

whether if there were two people in the truck that are 

t ranspor t ing , who should have the license? The 

transporter's licer.se? 

Again, you know , whether it's someone in the truck or 

whether it' s the company that owns it, it needs to be 

someone. 

Gotcha. Las t couple of ques tions. Does the -- does the 

State o f Michigan Department of Treasury send out any 

not i fication s , you know like th ey do with these l a b or laws 

tha t the feds do all the time , they post them, do you send 

o ut anything like that so the empl oyees know i f t hey ' re 

transport i n g the y need to have a l icense or not have a 

license? 

Employees of , for exampl e , our l i censees? 

Yes. 

I don't believe we ' ve sent any notices out to employees ot 

our licensees saying that i f you' re t ransporting a nd yo1ir 

e mployer d oes n' t have a license, you would need to have 
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2 Q 

3 A 

4 Q 

5 

6 A 

7 

8 Q 

9 

10 

I I 

12 

o ne , no. 

And I'm sorry, maybe I as ked this, but maybe I didn't. 

Okay . 

Do you send any directly to your licensees with respect to 

how to handle that? 

Well, we communicate with our lice nsees about a number of 

things , but not that particular issue . 

Gotcha. Thank you. 

MR. PISZCZATOWSKI: Nothing further, Your Honor. 

THE COURT: Any cross? 

MR . GRANO: Just one question. 

CROSS-EXAMINATION 

13 BY MR. GRANO: 

14 Q 

15 

16 A 

17 

18 

19 

20 

21 

22 

23 

The Depa ~tment of Treasury does not provide legal advice 

to licensees; is that correct? 

No, we don't provide legal advice. We try to provide them 

with the information the y need in order to get a l icense 

and comply with our requirements, but no, we don't provide 

legal advice . Our policy -- our policy might if asked 

specifically, but we don't. 

MR. GRANO: No further questions, Your Honor . 

THE COURT: As to that question? 

MR. SAMAAN: Just to that question. 

REDIRECT EXAMINATION 24 

25 BY MR. SAMAAN: 
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2 A 

3 

4 
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8 Q 
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10 

11 A 

12 

13 

14 Q 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

When you say policy, what do you mean by po licy? 

Well, if t he r e are -- I me an , my d i v is ion administers t he 

law. There is a policy area in Treasury, and if there 

if someone has a legal ques tion a nd it comes to us, we 

wi ll say , we don ' t have the answer , you can send a letter 

t o policy and ask them for a s pecific , l ike a l etter 

rul i ng , somet hing like that . 

But withou t givi ng l e ga l advice when somebody asks a 

ques tion , the sta t u te its elf , do you view the statute as 

clea r a s t o the different areas that i t applies to? 

I think some parts a r e very c lear and there are others 

p robably that might, you know, l i ke al l legis lat i on be a 

litt le bit more unc l ear . 

And with respect to those o ther parts that may no t be a s 

clear, has the De partme nt o f Treas ury, to your knowle dge -

THE COURT: Does this have to d o with legal 

opinion , b e cause t hat ' s the question? 

MR . SAMAAN: No , it has noth i ng t o do with lega l 

opini on. 

THE COURT: Then it' s beyond the scope. 

MR. SAMAAN : Beca use he mentione d a bout policy, 

and the re' s a po l icy area that would do that, and that's 

my quest i o n to him . What has polic y, the people involved 

in policy --
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3 

4 

THE COURT: Okay. One more question, and we're 

gonna be done, because this is getting way too far afleld 

from what the cross was. Go ahead. I mean, you're used 

t o bei ng in a different spot. 

5 

6 

7 

BY MR. SAMAAN: 

Q 

8 

9 A 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

To your knowledge, is there any rules or clarifica~ions 

been promulgated by the policy section that would clarify 

those sections that you say are not clear? 

Um, possibly some of them, but certainly not all of them. 

MR. SAMAAN : I 'm done, Judge. Thank you. 

THE COURT: Okay. 

MR. PISZCZATOWSKI: None. 

THE COURT: None. Okay. You can stand down, 

sir. Thank you. I'll take that exhibit. 

Honor. 

THE WITNESS: Thank you. 

(At 4:54 p.m., witness excused) 

THE COURT: Other witnesses? 

MR. PISZCZATOWSKI: No, nothing else, Your 

THE COURT: Mr. Samaan, other witnesses? 

MR. SAMAAN: We're done, Judge. Thank you. 

MR. GRANO: Your Honor, the People would make a 

motion to bindover. Do you want me to make argument? I 

assume you would. 

THE COURT: I woul d , because this is so much 
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10 

11 

12 

13 

14 
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16 

17 

18 

19 

20 

2 1 

22 

23 

24 

25 

more interesting than I ever thought it woul d be. 

MR. PISZCZATOWSKI: Your Honor , can we ask the 

Court, and I don ' t know that I 'm sorry. Can we ask t he 

Court to allow us to digest all this and t o give closing 

a rguments rather than off the cuff argu:nents and t o come 

back? And we ' d waive the presence of our clients. They 

don ' t r eal l y have to be the re. If the Court binds over, 

they know where they ' ll be and we 're gonna take them 

there. 

THE COURT: There was a lot of mate ria l that was 

brought out today, I will agree , and I don 't have an i ssue 

wi t h that , because there may be some specific issues that 

I may need t o have briefed , as well. So let's give some 

opportunity to d igest what we've done . I don't want to go 

real long, because we' ve already gone sor t of long . But 

we can give a d a te certa in to have you bac k with that 

a rgume nt , because I would like the oppo rtunity to have a 

colloquy of o r a l question -- Q a nd A from the Cour t, as 

well . 

MR. PIS ZCZATOWSKI: I'd love t hat, Your Honor. 

THE COURT : Okay. If you want to c he ck your 

schedu les and we can see what an appropriate date would be 

for argument . 

(At 4:56 p.m., off t h e record) 

(At 4 : 59 p . m., back on the r ecord) 
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16 

17 

18 

19 

20 
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22 

23 

24 

25 

THE COURT : All right. So we've selected a new 

date of Apri] 6th at 1 : 30, and so that's for t he record. 

And you wanted to talk about there was no issue between 

any counsel of defendants not appearing f or the argument 

portion of this case, and should there be bindover they 

are waiving their circuit court arraignment? 

MR . PISZCZATOWSKI: Yes, they are, Your Honor . 

I've spoken t o Mr. Davis. He ' s comfortable with both of 

those things , Your Honor. 

THE COURT: All right . 

MR . SAMAAN: And Mr. Magnant , as well. 

THE COURT: All right, very good. I will so 

note, and I will look forward t o having additional 

argument on April 6th . 

MR . PISZCZATOWSKI: Thank you, Your Honor. 

TIJE COURT: 'rhank you, all. 

(At 5:02 p . m., of f the record) 
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Lansing, Michigan 

November 2, 2017 

2:06 p.m . 

RECORD 

1 

2 

3 

4 

5 THE COU RT: This is dockets 17-406-FH and 

6 17-407-FH, People of the State of Michigan versus 

7 John Francis Davis and Gerald Magnant. 

8 MR. GRANO: Good afternoon, Your Honor, 

9 Assistant Attorney General Dan Grano for the people. 

10 MR. PISZCZATOWSKI: Wally Piszczatowski on 

11 behalf of Mr. Davis. 

12 MR. SAMAAN : Good afternoon, Your Honor, 

13 for the record Salem Samaan appearing on behalf of 

14 Mr. Magnant. 

15 THE COURT: And who do we have on the 

16 screen? Are these --

17 DETECTIVE CROLEY: Detective Sergeant Chris 

18 Croley, Michigan State Police eighth district 

19 headquarters. 

20 DETECTIVE RYAN : Detective Sergeant Kevin 

21 Ryan Michigan State Police. 

22 TH E COURT: Are you all witnesses now, Is 

23 that what we've done here? 

24 DETECTIVE CROLEY: I believe -- I'm the 

25 case officer and I think there's two witnesses for 

5 

1 the state, Your Honor. 

2 MR. GRANO: And the defendants are there. 

3 TH E COURT: Okay. And, I'm sorry, can you 

4 j ust start again, then? 

5 DETECTIVE CROLEY: Yes, ma'am. Detective 

6 Sergeant Christopher Croley, C-r-o+e-y, Michigan 

7 State Police Eighth Dist rict Headquarters . 

8 THE COURT: Thank you. 

9 DETECTIVE RYAN: Detective Sergeant Kevin 

1 o Ryan, Michigan State Police, Negaunee post. 

11 THE COURT: Thank you. 

12 TROOPER LAJIMODIERE: Trooper Chris 

13 Lajimodiere, MSP Eighth District Headquarters, last 

14 name is L-a-j-i-m-o-d-i -e-r-e. 

15 THE COURT: Thank you, si r. 

16 DETECTIVE CROLEY: Your Honor, we have the 

17 two defendants here as well. 

18 THE COURT: All right. 

19 MR. DAVIS: John Davis. 

20 DETECTIVE CROLEY: Go ahead, sir. 

21 MR. MAGNANT: Jerry Magnant, J-e-r-r -y, 

22 M-a-g-n-a-n-t. 

23 THE COURT: All right . And then John 

24 Davis, is lhat correct? 

25 DETECTIVE CROLEY: You probably have to 

6 
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1 stand right here. 

2 MR. DAVIS: Yes, that's correct. 

3 THE COURT: All right. Thank you. So 

4 shall I -- we'll just, as we address everyone, swear 

5 them; Is that correct? 

6 MR. GRANO: Yes. 

7 

8 

THE COURT: You're going to call witnesses? 

MR. PISZCZATOWSKI: I don't know if we have 

9 to, judge. We may not have to. If not, we can make 

10 

11 

12 

argument without our cl ients but they're there so 

they can at least be present at the hearing. 

THE COURT: Thank you. Can you, on the 

13 screen, can you all hear us? 

14 DETECTIVE CROLEY: Yes, ma'am, we can hear 

15 you just fine. 

16 THE COURT: All right, thank you. Thanks 

17 for doing this. All right, then . So we have a 

18 motion to dismiss, a motion to quash information, a 

19 motion to suppress evidence, and a motion to -- for 

20 leave to file motions. 

21 Now, the motion for leave to file motions, 

22 Is that really necessary, because - -

23 MR. PISZCZATOWSKI : Just -- judge, you want 

24 us to stand --

25 THE COURT: Yes. 

7 

1 MR. PISZCZATOWSKI: I don't know if It's 

2 easier - -

3 THE COURT: Actually, I would like you at 

4 the podium, if possible. I don't know -- It's easier 

5 for the court reporter. I don't know if you're 

6 needed there. I think it's just easier for us. I 

7 don't know if that affects the screen, if they can't 

8 see you if you're at the podium, but I think for us 

9 we need you at the podium. 

10 MR. PISZCZATOWSKI: I'm going to be at the 

11 podium. 

12 THE COURT: Thank you. Do you need to set 

13 up your paperwork? 

14 MR. PISZCZATOWSKI: Not for this question. 

15 THE COURT: All right. 

16 MR. PISZCZATOWSKI: No, Your Honor, it's 

17 not necessary, but I thought we would j ust follow an 

18 access of caution. I don 't know what the cut off 

19 encompassed, whether it encompassed motions in 

20 limine? We just weren't clear. We wobably should 

21 have ca lled, but tl1at's the only basis for that 

22 motion. 

23 THE COURT: All right. Well, I don't -- do 

24 we even have a trial date on this? 

25 MR. P!SZCZATOWSKI: No, we don't. 

8 

2 case. 

3 

4 

THE COURT: This Is quite early in this 

MR. PISZCZATOWSKI: No. 

THE COURT: All right. So as far as I'm 

5 concerned, until at least right before the trial --

6 and, of course, it depends on what kind of motion. 

7 Feel free to file. Certain motions, of course, as 

8 you all know, we need some time to file, respond, et 

9 cetera, and some motions I will allow even the day of 

1 o the jury trial as long as It's not going to delay, 

11 because it takes about an hour for the jury to come 

12 up, but those are very few motions, but depending 

13 what they are, we'll have a pretrial and decide what 

14 the cut off is, so up until then, file away, and I'll 

15 make sure you have time on my docket. 

16 MR. PISZCZATOWSKI: Thank you, Your Honor. 

17 THE COURT: All right? So -- but thank you 

18 for that courtesy of letting me know that you have 

19 that concern and find some time. 

20 MR. PISZCZATOWSKI : Yes. We'll definitely 

21 contact your clerk, Your Honor. 

22 THE COURT: All right, thank you. So do 

23 you have a problem with that? 

24 MR. GRANO: No, Your Honor. And for the 

25 rest of t he motions It would be my suggestion that we 

9 

1 do the due process and the motion to quash first 

2 because I think that may resolve the evidentiary --

3 the need for an evidentiary hearing, potentially. 

4 THE COURT: All right. Okay. I don't have 

5 a problem with that. 

6 MR. SAMAAN: Good afternoon, Your Honor. 

7 THE COURT: Good afternoon, counsel. 

8 MR. SAMAAN: For the record, again, Salem 

9 Samaan appearing on behalf of Mr. Magnant. This is 

1 O our joint motion to dismiss for due process 

11 violations. 

12 Your Honor, we filed a brief. I don't know 

13 how in depth you would like us to go through. I can 

14 just --

15 THE COURT: I've read the briefs. I have 

16 the information, but obviously you need to make 

17 enough of a record in the event either side wants to 

18 appeal my rulings, so that's really what you should 

19 be doing as I don't know because either side may want 

20 the appellate courts, just down the road, to take a 

21 look at what we do here, so from that perspective, I 

22 always let counsel make the record. I liked to do 

23 that as a practitioner when I was unhappy with the 

24 judge, so make your record from that perspective. 1 

25 have read all the trees that you've cul down. 

10 
11/06/20 17 12: 19:12 PM Page 7 lo LO or 138 ~ or 37 sheets 



Motion Hearings Transcript

Page 154a

R
EC

EIV
ED

 by M
SC

 8/17/2020 6:10:02 PM

1 MR. SAMAAN: All r ight. Thank you, Your 

2 I-loner. The instant criminal charges were brought by 

3 the Attorney General's office under MCL 205.423(3)(f) 

4 and MCL 205.428(3). The charges were brought against 

5 community members, employees of the community. When 

6 I say community, I 'm talking about the KBIC, the 

7 Indian tribe up In Marquette, Baraga County. The two 

8 individuals charged were employees of the community 

9 at the time the charges were brought and the arrest. 

1 O The elements of the charge are as follows, 

11 judge, as I listed them out. The defendants in their 

12 capacity as employees of the tribe were acting as a 

13 transporter as defined i n MCL 205.422(y). 

14 Second element, the defendants, in their 

15 capacity as employees of the tribe, knowingly 

16 transported cigarettes which were the property of the 

17 tribe. 

18 Defendants, while transporting cigarettes, 

19 knew the t ribe was not licensed by the Department of 

20 Treasury either as a wholesaler or unclassified 

21 acquirer; 

22 And defendants knowingly violated the law 

23 by fai ling to obtain a transporter license. 

24 The case law Is very clear, judge, that 

25 defendants may not be held culpable of transporting 

11 

1 tobacco products withou t a license In the absence of 

2 fair notice of the violation, and I think the whole 

3 basis of this motion is that the defendants did not, 

4 in fact, have fair notice of the violation. That the 

5 TPTA is vague, at best. 

6 The TPTA provides that a person who 

7 transports cigarettes contrary to the act is guilty 

8 of a felony punishable by a fine of not more than 

9 50,000 or imprisonment of not more than five years or 

1 O both. Due process does require a person to have fair 

11 notice, and the cases we cited, Mesick and the other 

12 ones, basically deal with those Issues. 

13 The facts that came out at the preliminary 

14 exam is as follows, judge: The people put forth a 

15 witness in this case, and that was Ms. Angela 

16 Littlejohn, and she is the manager, the administrator 

17 of the tobacco tax unit, and when she was testifying 

1 B she clearly testified that an employee of a 

19 wholesa ler -- employee •· does not need to secure a 

20 transport license. r:ven the wholesaler would not 

21 need to secure •· if they were licensed to be a 

22 dealer, they would not need to have transporter's 

23 license to have their employee deliver product or 

24 pick up product for them. 

25 Tl IE COURT: But we v1eren't dealing with a 

12 

1 wholesaler here, correct? 

2 MR. SAMAAN: Well, we will get to that, 

3 judge. No, we were dealing with an Indian tribe, a 

4 sovereign nation. A sovereign nation that does not 

5 fall under the auspice of Michigan laws, TPTA, or 

6 anything else. 

7 So if •• and let's assume for argument sake 

8 that there was a need for a transporter license or a 

9 license, it's not the employees that are the ones who 

1 O are to have that. It would be, in this case, the 

11 tribe, not the employees, so the employees are not 

12 obligated to get·· they couldn't get one if they 

13 wanted to, judge. They couldn't get one because it 

14 says a person who is in the business of. These 

15 employees were not in the business of selling, 

16 possessing, or t rans •• they were not. They were 

17 j ust mere employees doing a job for their employer. 

18 And It's very •• I think we cited the one 

19 case that I think is very Important in this case, the 

20 Asta case, and In that case the court held that the 

21 State of Michigan Department of Treasury can tax 

22 tobacco if It Is going to come to rest and/or be 

23 distributed and sold in the state of Michigan, 

24 because they said that that basically -- otherwise, 

25 it would interfere with commerce, so in this case 

13 

1 we're not only dealing with transportation from one 

2 city to the next, we're dealing with transportation 

3 from one country, sovereign nation, to another 

4 sovereign nation, and so if the court says you can't 

5 do It if they're going •• if the product Is going to 

6 come to rest in another state, not in the state of 

7 Michigan, then how can they enforce this act against 

8 an employee who's transporting product to a different 

9 nation, sovereign nation? 

1 O Now, brother counsel in his reply brief 

11 tries to distance himself and the people from the 

12 testimony of Angela Littlejohn by saying the court 

13 should not read or accept her interpretation, but the 

14 lawyers yet in another part of his brief, he says the 

15 statute Is very clear, that any reasonable 

16 Michigander would know what is prescribed. Well, I 

17 think that goes against his argument. I f the 

18 administra tor of tl1e tobacco tax unit, the people in 

19 charge of administrating this particular statute 

20 believe t'hilt employees clo not need to h,we ;:i 

21 transporter license, how is It, then, an average 

22 employee is supposed to know what is prescribed and 

23 what is nol prescribed? 

24 I think In their brief the people also 

25 argue l hat cnlilies, individuals engaged in tobacco 

1 '1 
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1 business on their own may be subject to license 

2 requirements, and I guess the words that we need to 

3 stress here is engage In tobacco business on their 

4 own, I.e., their own business. In this particular 

5 case, as testimony showed, these were employees. 

6 They were delivering product for their employer. 

7 They were not transporting tobacco on their own or 

8 for their own business, and based on the testimony of 

9 Angela Littlejohn, they would not be required to have 

1 o a transporter license. In fact, the statute Itself 

11 says an Individual who Is In the business of can 

12 apply for transporter l icense. These guys were not 

13 In the business of. They were carrying out a 

14 function for their employer. 

15 And what's important here, Your Honor, is 

16 that the licensing requirements of TPTA do not apply 

17 to Indian tribes. The Indian tribe is certainly not 

18 an individual, as is required by this, or partnership 

19 or fiduciary, limited liability company, or a 

20 corporation, or other legal entity. Each one of 

21 these terms, as I referenced In our brief, has their 

22 own precise meaning . An Individual Is a natural 

23 person. And the other terms refer to business 

24 organizations and relationships that are the 

25 creations of state law. As a sovereign nation, KBIC 

15 

1 is not one of those entities and will not qualify as 

2 one of those entitles. They are a sovereign nation 

3 that has their own rules, their own laws, and they 

4 govern their people. 

5 And, again, the defendants here as 

6 employees of the community are not obligated or 

7 required to get a license under the TPTA. In fact, 

8 no reasonable employee -- and this goes to the issue 

9 of reasonable Michiganders would know -- no 

1 o reasonable employee, when you go to get a j ob as a 

11 maintenance person or truck dr iver, would ask his 

12 employer, oh, by the way, are you licensed to sell 

13 tobacco? Do I need a license? They're 12, $15 an 

14 hour employee. I don't think that's a question that 

15 would come up. There's no way that they would know, 

16 and one Important thing to note, the statute when it 

17 was enacted, it authorized the Department of Treasury 

18 to issue rules, regulations, clarifications of the 

19 statute, and, Your Honor, In the last 24 years, and 

20 I've heen doing this work for a good long time, Lhey 

21 have not Issued any such regulations, and as Doug 

22 Miller, who is the individual In charge of the 

23 Michigan tobacco tax unit testified, well, no, we 

24 have never -· we sent out some notice but never on 

25 this partlcula r issue. 

16 

TH E COURT: Well, Isn't the Indian tribe 

2 subject to h<1ving the -- I'm sorry, the license? 

3 Aren't they -- I mean, the employee -- even if your 

4 argument is that the employee doesn't have to have 

5 that transporting license, doesn't the tribe have to 

6 comply with state law? 

7 MR. SAMAAN: Your Honor, I don't believe 

8 they do, and I think there's cases right now pending 

9 In the federal court relative to this issue. The 

1 O Indian tribe Is a sovereign nation and In carrying 

11 out their function as a sovereign nation they do not 

12 fall under any laws of the State of Michigan 

13 whatsoever. 

14 TH E COURT: Is there federal law that 

15 exempts them? 

16 MR. SAMAAN: The t reaty from 1812. They 

17 are a sovereign nation. In other words, a state 

18 trooper cannot go on the reservation to arrest 

19 somebody, to search, do anything. 

20 THE COURT: I understand that, but once 

21 they cross on to state lands, do they t hen need to 

22 comply with that law in transporting tobacco? 

23 MR. SAMAAN: I don't think SO, judge. 

24 THE COURT: I don't care what you think. 

25 What does the statute say? 

17 

MR. SAMAAN: \Nell, the Asta case, 1 think, 

2 addresses that issue. That would be interfering with 

3 state government. The TPTA would apply to any 

4 tobacco product brought Into the state to either be 

5 sold and come to rest in the state of Michigan. They 

6 do not apply to any tobacco that's going through the 

7 state to a different state. For example, If a 

8 wholesaler in the state of Michigan wants to sell 

9 tobacco to a wholesaler In Chicago, that wholesaler 

1 O In Chicago would not have to pay the tax and, In 

11 fact, if the wholesaler In Michigan had prepaid the 

12 tax to the Depa rtment of Treasury, they are entitled 

13 to a refund. If that's the case with the state, now 

14 we're talking about a sovereign nation . The tobacco 

15 product was being delivered from one Indian 

16 reservation to another Indian reservation. I t didn't 

17 come to rest, was not going to come to rest in Lhe 

18 state of Michigan or be sold In the state of 

19 Michigan. It was to be sold on the reservation. The 

20 stores that ct1rry their tobacco are tribal stores, 

21 reservation stores, and we're also talking about not 

22 just the actual reservation but we have trust lands, 

23 that that trust land Is ulso considered Indian 

24 Lerritory. 

25 THE COURT: What about MCL 205.423 that 

18 
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1 says that -- the Tobacco Products Tax Act that 

2 requ ires those transporting tobacco in to and 

3 throughout the sta te of Michigan to obtain a l icense? 

4 MR. SAMAAN: Throughout th e state of 

5 Michigan, but where Is that tobacco going to come to 

6 rest? And that's what the Asta case clarified. I s 

7 it coming to rest in the state of Michigan, in which 

8 case they would have to, and actually not a transport 

9 license, because employees don't need it, but that's 

1 o where they can ta x. If the tobacco product Is going 

11 to be sold and/or distributed in the state of 

12 Michigan, but If they're going through, the courts 

13 have held that that would interfere with commerce, 

14 nationa l commerce -- Interstate commerce. 

15 

16 

THE COURT: Okay . 

MR. SAMAAN: Your Honor, in this case the 

17 evidence is largely undisputed. KBIC owned the truck 

18 that was hauling tobacco products at Issue. KBIC 

19 owned the trailer which the tobacco products were in . 

20 As mentioned earlier, KBIC Is a sovereign nation. 

21 The truck, the documents for the truck, and the 

22 trailer all list KBIC as the owner. 

23 KBIC placed its governmental sea l of 

24 approval on such tobacco products, not the State of 

25 Michigan stamp. The treasury assessed KBIC with the 

19 

1 Michigan tobacco tax. They assessed them, not John 

2 Davis and not Gerald Magnant. They were mere 

3 employees, so if we're going to take the people's 

4 argument one step further, who owns the tobacco? I s 

5 it -- who Is the transporter In this case? Is it the 

6 employees that are carrying out a function for their 

7 emp loyer or Is It In this case, j ust for argument 

8 sake, KBIC? 

9 Your Honor, basically I don't believe that 

10 the employees fall under the TPTA. I don't think 

11 they are required to secure a transporter license. 

12 Th ey can't if they wa nted to. The statute doesn't 

13 provide for that. It says those who are involved in 

14 a business, so, therefore, I believe that there was 

15 not proper notice ror these employees that they, in 

16 fact, needed, and the argument of -- or the testimony 

17 of Ms. Angela Li ttlejohn, I think, clari fies that as 

18 well. Thank you. 

19 TH E COURT: Response. 

20 MR. GRANO: First and foremost, Your Honor, 

21 I think the defense would l ike to cloud th is Issue by 

22 bringing In Indian li:tw. This case isn't really about 

23 Indian law at al l. It's a simple Tobacco Products 

24 Tax /\ct case . Charged two individuals, not an Ind ian 

25 tribe for t ransporting tobacco while t hey were In the 

20 

1 sta te of Michigan, not on an Indian reservation. 

2 They did not have a license. Nobody involved In this 

3 case had a license. Where the tobacco was going from 

4 didn't have a license. Where the t obacco came from 

5 didn't have a license. 

6 I bel ieve -- t hey're not published, highly 

7 persuasive is People V Shouman which the Court of 

8 Appeals decided last year, very si milar case In that 

9 a man down in Garden City was transporting tobacco, 

10 he was actually working for a licensee, did not have 

11 a license on his person, he himself was not 

personally licensed, and the Court of Appeals said 

13 that he had t o personally be licensed, that the act 

12 

14 provided r10tice to him, and that under t he statu tory 

15 regulations you have to physically have the 

16 regulation and the permit for the load on your person 

17 as you're transporting the tobacco, therefore any 

18 person transporting tobacco in the state without a 

19 license or permi t fo r the load on their person would 

20 know that they are no longer In compliance with the 

21 Tobacco Products Tax Act. 

22 Now, I disagree with cou nsel also in t erms 

23 of the elements he claims we have to prove. I think 

24 the Shouman case, which was all about what the 

25 elements of t his crime are, should control what the 

21 

1 elements are. There's only three elements. One --

2 and I've conceded -- the Court of Appeals in a 

3 footnote actually said this could be a strict 

4 liability offense because there's no knowledge 

5 requirement in the act. I personally don't fa vor 

6 that so I've conceded In both Shouman and in this 

7 case that you need to knowingly possess the tobacco 

8 product. In this case you knowingly have to 

9 transport cigarettes. That the defendants did not 

10 have a license and/or permit to transport tobacco 

11 issued by the Michigan Department of Treasury and 

12 that they were transporting over 3,000 or more 

13 cigarettes to make It a felony. Those are the t hree 

14 elements tha t need to be proven. Those three 

15 elements, I believe, provide fa ir notice to any 

16 resident or person acting In the sta te of Michigan 

17 As cited In my case, there was a case last 

18 year in the Michigan Court of Appeals where the fai r 

19 notice issue came up regarding the Tobacco Products 

20 Tax Act, thu t ca se dea ling with a retailer. Court of 

21 Appeals found that the Tobacco Products Tax Act is 

22 not lndiscrim inatory law. I t applies fairly to 

23 everybody in the state and it adequately gives notice 

24 to the people operating. 

25 I would note, unlike other areas of 

22 
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1 business, our courts have held that the tobacco 

2 business is a highly regulated business and I don't 

3 think people haphazardly wander into a highly 

4 regulated business and then say I didn't know there 

5 was any regulations. I don't think that's a 

6 reasonable posit ion . People know alcohol, tobacco, 

7 soon to be medical marijuana, those are industr ies 

8 that are well known in the public that have a ton of 

9 regulations. You don't just wander into that on your 

1 o own. All the terms In the TPTA are defined, and 

11 where they are not defined, the dictionary definition 

12 would apply. 

13 The defense l1as raised issue about Angela 

14 Li ttlejohn . I think her testimony doesn't really 

15 apply because those are all hypothetica l, A, on 

16 license wholesalers and how they can move tobacco and 

17 whether their em ployees need a license. There's no 

18 licensed body, entity, person in this case. 

19 Furthermore, our courts in this state have 

20 been very consistent In that departments and 

21 employees of departments don't get to decide what the 

22 law is. That's your job, Your Honor. I t is the 

23 higher court's j ob to decide what the law in the 

24 state is. 

25 Now, as it relates to the Indian tribes, 

23 

1 Keweenaw Bay Indian Community sued the state back in 

2 2006 and seven claiming the Tobacco Product Tax Act 

3 didn't apply to them. They lost t hat case. The 

4 case, Keweenaw Bay V Rising, 477 F 3rd 881, in that 

5 the court found that purchased taxed tobacco products 

6 from entities that are licensed - - it requires KBIC 

7 to purchase taxed tobacco products From entities that 

8 are licensed under the TPTA and then they can file a 

9 refund For the tax. State of Michigan doesn't have a 

1 O right to tax Indian tribe members but the tribe needs 

11 to collect the tax for everybody else and remit it to 

12 the State of Michigan. 

13 THE COURT: And that would apply -- and I 

14 read that, and it appears that that goes to the 

15 argument or can go to the argument that counsel j ust 

16 made where the tobacco is being driven from tribal 

17 grounds through the state of Michigan to the 

18 destination point which cou ld be another t riba l 

19 ground. Then they can apply for that refund , 

20 correct? 

1 MR. GRANO: I think there's two different 

2 issues. One is how the tax is paid and collected. 

3 The other is how the tobacco originates in the sta te 

4 of Michiga n and to the t ribe, and so they stil l are 

5 required to comply with the Tobacco Products Tax Act 

6 In obtaining the tobacco. If they want to be exempt 

7 from the requirements of how tobacco arr ives, counsel 

8 was talking about interstate commerce and the state 

9 doesn't have the ability, because the federal law --

10 there's a federal tobacco law that talks about 

11 that -- that applies to interstate carriers licensed 

12 under the Department of Transportation, U.S. 

13 Department of Transporta tion. If you're moving the 

14 tobacco yourself, you must comply with state law . I n 

15 this case we have a pickup truck with a snowmobile 

16 trailer. 

17 THE COURT: Right. 

18 MR. GRANO: No licensing with federal 

19 government and, therefore, they are individually 

20 moving the tobacco and they must be following the 

21 laws of the land . 

22 I t would be akin, Your Honor, to somebody 

23 having a CPL in Michigan, in New York state, which 

24 they don't , but if they did, having reciprocal CPL 

25 requirements, saying you're legal in Michigan, you 

25 

1 can be legal In New York, and then driving through 

2 Canada and telling Canada, I don't have to follow 

3 your CPL law because where I 'm going it's legal and 

4 where I came from it's legal. Canada would say, 

5 that's not how it works. In our country you're going 

6 to follow our laws. Same thing here. And it's --

7 and that's not a perfect example because they claim 

8 that the tribe Is a sovereign nation. It's not an 

9 equally sovereign nation. I t's not like Canada. 

10 They take money from the state. We pave the roads. 

11 We have business with them, and so they're a legal 

12 entity. They're akin to a domestic subservient 

13 nation in the U.S. The federal government can pass 

14 regulations and tell the tribes what their rights are 

15 and what they are not, and, in fact, the U.S. Supreme 

16 Court has said that tobacco laws apply to the tribes 

17 especially when they are off reservation, and In th is 

18 case they are off reservation moving tobacco. 

19 The other tribes -- Michigan issues a 

20 tribal stamp for tribal ci9arettes. KBIC refuses to 

21 MR. GRAMO: Correct. 21 use tribal - - Michigan's tri bal stamp, they use their 

22 THE COURT: If that were the case and the 22 own tribal stamp. The tobacco being moved in this 

23 argument would be macle to Micl1igan, hey, we used your 23 case, the Seneca brand cigarette, wa s illegal In the 

24 roads bL1t we didn't do anything else so we're asking 24 state of Michigan. Nobody in the state of Michigan 

25 for this refund, right? 25 can possess that tobacco because they refuse -- that 

24 26 
ll /06/20 17 12:ICJ: 12 PM rage 23 lo 26 of 138 0 of 37 sheets 



Motion Hearings Transcript

Page 158a

R
EC

EIV
ED

 by M
SC

 8/17/2020 6:10:02 PM

1 company has no tax agreement with the State of 

2 Michigan and so even another tribe couldn't have 

3 Seneca brand cigarettes In the state of Michigan. 

4 THE COURT: Okay. 

5 MR. GRANO: So I don't believe the t ribe 

6 gets to go do whatever they want and then the 

7 employees get immuni ty when t hey start moving tobacco 

8 or this highly regulated product through the state. 

9 The act, I think, is clear what the requirements are. 

1 o And for those reasons I would ask that the due 

11 process claim be denied. Thank you. 

12 MR. PISZCZATOWSKI : Your Honor, since this 

13 is a joi nt motion, may I just address the court very 

14 briefly? 

15 THE COURT: You may. 

16 MR. PISZCZATOWSKI: Thank you, Your Honor. 

17 And I know the facts tend to get very intertwined In 

18 all these arguments. 

19 TH E COURT: They do. 

20 MR. PISZCZATOWSKI : And that's good and 

21 bad, I guess, from the court's perspective. But let 

22 me try to just focus, if I could, on the due process 

23 argument for a second. 

24 What the defense -- at least Mr. Davis, and 

25 I 'm sure I can speak for Mr. Magnant in this case, Is 

27 

1 to say this, fi rst of all, we're not saying the 

2 entire act is ambiguous. There are portions that are 

3 certainly going to survive and they're very clear. 

4 And -- but in this case when applied to the 

5 circumstances here, and Mr. Grano can make the 

6 distinction between sovereign nation as some 

7 subservient nation or whatever those words were, and 

8 I'm not a t ribal guy so I apologize, I 'm not a very 

9 good guy to discuss Indian law, there are a lot 

10 better people than I , but -- but they certa inly rank 

11 at a different level and a much higher level, shall 

12 we say, than ABC Warehouse or Joe Sanefski, the 

13 Ragman, Inc. They are a sovereign nation. They are 

14 recognized as such. Okay. 

15 THE COURT: I agree. 

16 MR. PISZCZATOWSKI: I l hink that's probably 

17 undisputable, so when you apply this 

18 employee/employer relationship, which we have here, 

19 and the employer is a sovereign nation and not ABC 

20 Warehouse - - and I 'm going to talk aboul ADC 

21 Warehouse in a minute -- it becomes even more unclear 

22 as to the application of the statute, and thal' s what 

23 makes the ambiguity here a little bil clearer and 

24 more pronounced. 

25 First of all, the question is in this 
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1 situation, It's kind of a factual one and whether the 

2 statute is clear about - - we know what the definition 

3 of a transporter ls because It's In the statute, 422, 

4 whatever, 0, or whatever number it Is, but -- but as 

5 applied, which Is what we're talking about here, can 

6 reasonable people differ as to that application and 

7 then the need for a license, and I 'm going to tell 

B the court our position and the court Is going to make 

9 a determination, but here it Is, the answer ls, yes. 

1 o Why? Because you've got people that are tasked with 

11 the job of enforcing this statute. That's their job. 

12 Ms. Littlejohn, that's her job. Mr. Miller is the 

13 head of, you know, multiple units Including enforcing 

14 this and giving pronouncements as to the law and the 

15 rules. And what do they say? Here's what they say, 

16 if the employer is licensed, the employee doesn't 

17 have to be licensed. 

1 B Now, let's say this, the Shouman court, 

19 which we're going to hear a lot about today and we're 

20 going to hear about it probably in the mot ion to 

21 quash a little bit also, you have three judges, and 

22 those three judges, I guess they -- they're seeing it 

23 a different way, and maybe they pronounced the law --

24 maybe -- because it's unpublished, number one, so 

25 it's persuasive, I got It, but you've got people that 
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1 are tasked with enforcing and really pronouncing and 

2 issues regulations, rules, guidelines, all those 

3 things that that's what their job ls, and people rely 

4 on that. They're the guys that put out form 326 that 

5 doesn't talk about Individuals -- so form 326, Your 

6 Honor, I don' t know if you know what it is, but it's 

7 the form where if I want to be a transporter and I 

8 want to get a license, that's the form I'm going to 

9 use -- and it was Introduced at the preliminary 

1 O exam -- that's the form I'm going to use to apply, 

11 and everybody agreed that that's the form. That's 

12 the only way to get a transporter's license, and that 

13 form talks about business. Businesses. So, yes, the 

14 statute can be an individual when that individual 

15 theoretically is maybe set up as some business, you 

16 know, Wally P Transporter -- Tobacco Transporter, 

17 yeah, l 'm an individual, okay? Tllat's a separate 

18 business. But It's not -- I'm not under an employer. 

19 So let me go back. Reasonable people are 

20 cliffering llere and at a pretty lligh level -- at a 

21 pretty high level. You've got some Court of Appeals' 

22 unpublished decision that has some gratuitous, what 

23 we used to call dicta that In the old days when I was 

24 in a law school -- that was a long time ago -- and it 

25 says, you know, these cases -- well, in lhat case --
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1 that case, if I can just backtrack for a second, 

2 judge, that case involved kind of the bad man theory 

3 of criminal justice because the guy, Shouman there, 

4 was previously licensed, so this is not an issue 

5 where the guy had a question about, oh, do I need a 

6 license or not? He was previously licensed. His 

7 license lapsed and the Court of Appeals -- and so he 

8 knows about the licensing requirements, so for him 

9 it's -- we're at a little different level than some 

1 O employees that are working as maintenance at the 

11 tribe and driving a truck. The prosecution made the 

12 claim that the defendants weren't, I guess, even 

13 employed by this company but, anyway, the Court of 

14 Appeals goes on to give Its pronouncements of dicta 

15 that the state wants to rely on. Regardless of 

16 whether defendant was employed by LZ defendant, 

17 defendant was required to have in his possession a 

18 transporter's license and permit for the load in his 

19 possession. Okay. But that's funny because, you 

20 know, you look at Mr. Miller and Ms. Littlejohn and 

21 they say, no, no, that's not how we interpret this. 

22 That's not what it's about. 

23 So you got a principle called the rule of 

24 lenity. When there's a question, who gets the break? 

25 What we have found In the United States of America --
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1 you know, we're still , you know, regardless of who is 

2 ou r president, whatever, we got the rule of lenity, 

3 and the rule of lenity breaks in our favor in this 

4 case, and it is a very, very confusing statutory 

5 scheme, and we're submitting to the court that this 

6 Is a trap for the unweary employee who is now going 

7 to be punished because your conversation with Mr. 

8 Grano was, going back, who's the transporter? Is it 

9 Mr. Davis and Mr. Magnant? Are they really 

1 O transporters or is it the tri be, and we use, you 

11 know, the example of ABC Warehouse. ABC Warehouse is 

12 going to deliver a refrigerator -- do they have 

13 refrigerators? Anyway, they're going to deliver a 

14 refrigerator to me. Their truck, ABC Warehouse 

15 truck. KBIC truck. Owner of the refrigerator, ABC 

16 Warehouse. Owner of the tobacco, KBIC. Who gets 

17 assessed? Who is making the delivery? Wally 

18 Piszczatowski who is driving the ABC Warehouse truck? 

19 Is he really the transporter under the statute? All 

20 I am is an employee. I 'm getting paid l O bucks, 12 

21 bucks an hour to get it from point A to point B, but 

22 who's transporting It? ABC Warehouse is transporting 

23 il. 

24 /\nd if the government wants to make an 

25 example oul of the KBIC, that's not my problem . They 
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1 can do it. And they can do it because the law is 

2 very clear that as the entities, people, you know, 

3 speak t hrough their agents, so they can clearly 

4 prosecute the KBIC if they want. That's their choice 

5 One last thing and I'm going to shut up. 

6 Your Honor, th is case, Shouman, first of all, was 

7 decided In October of '16. October of '16. I submit 

8 to the court that neither Davis nor Magnant, even if 

9 they were presumed to have some quote, unquote, 

1 O notice, it isn't from the Shouman case, that's for 

11 sure, because this is December 11 of '15 that the act 

12 occurs, Shouman is decided October of 2016. And what 

13 we have here is -- if they want to make a 

14 pronouncement from that day forward, People V 

15 Dempster, Michigan Supreme Court case talked about 

16 securities, and in that case I think there was a 

17 commodity deal and they said that's not really a 

18 security -- even though the jury prosecuted and 

19 convicted Ms. Dempster, we're not going to convict 

20 her, but from this day forward anybody does this, 

21 you're on notice, so if you want to argue that from 

22 that day forward, October 4, 2016, the people are on 

23 notice, okay. And that's what Dempster says, Your 

24 Honor. It says tha t at some point, you know, y ou 

25 can't hold people where they're not reasonably on 

33 

1 notice. You can't trap the unweary, and if the tribe 

2 is r equired to comply, which Is the court's 

3 questions, with the licensing act, even if that's the 

4 case, we shouldn't punish an employee for the acts of 

5 its employer. That's un-American . Thank you. 

6 TH E COURT: So ultimately you are in 

7 disagreement with the unpublished case of the Shouman 

8 Court of Appea ls, Borrello, Markey, Riorda n, saying 

9 that the plain language of the TPTA supports the 

10 conclusion that an Individual may be a transporter. 

11 Your ABC example is that really who ought to be on 

12 trial here is -- if anybody, is the tribe? 

13 MR. PISZCZATOWSKI: Well, that's certainly 

14 part of the argument, that's what I made, Your Honor, 

15 that's correct. 

16 TH E COURT: That is your argument? 

17 MR. PISZCZATOWSKI: Well -- and because of 

18 a notice issue, but that's correct. I mean, there's 

19 a separate argument on the motion to quash, but 

20 that's correct, because they're the transporter. 

21 Tl·IE COURT: All right. Well, let's take it 

22 a step fu rther, because it's criminal law, and let me 

23 not pose it to you but to lhe people. Why are they 

24 not co-defendants? 

25 MR. GR/\NO: The tribe? 
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1 

2 

THE COURT: Yeah. Co-defendants, why not? 

MR. GRANO: I -- well, first I would argue 

3 that the state recognizes to a certain extent that 

4 they have some sovereignty and so I don't believe the 

5 sta te is In a position to be charging a sovereign in 

6 and of itself. 

7 THE COURT: Let's stop right there. Let's 

8 stop right there. Because the sovereignty would then 

9 spill over on the employees, would it not? Or are we 

10 wrong? The suit of armor is distributed, is it not? 

11 

12 

13 

MR. GRANO: It is not, Your Honor. 

THE COURT: Tell me why not. 

MR. GRANO: If I could just grab my notes . 

14 It is not, because the US Supreme Court and the 

15 federal law allows the state to require the tribes to 

16 be involved in tobacco tax collection, and that In 

17 this case, this stop specifica lly has been in front 

18 of the federal district court for the western 

19 district and the judge handling the case, Judge 

20 Maloney, has said Rising applies, the state had a 

21 right to go seize tobacco going to the t r ibe 

22 Illegally, and so I believe the federal law Is saying 

23 that Michigan has the right In this case to be 

24 enforcing its laws, and when we're not on tribal land 

25 and nobody has a license, it doesn't matter if you're 
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1 a member of the tribe or not, you're subject to 

2 Michigan law, and so it's Important, we didn't do 

3 this on KBIC land. We did this on US-41 in Marquette 

4 County. We're, I think the testimony was, 30 miles 

5 from one and about 60 miles from the reservation 

6 lands, so you're solidly in the state of Michigan. 

7 These folks need to be having a license or they can 

8 use interstate commerce. They can use an Interstate 

9 trucking company to move the tobacco between their 

1 o lands as long as they're In compliance with the law. 

11 The way t hey're doing It here is not In compliance, 

12 and that was, I think, the point of Shouman. The guy 

13 had a license In Shouman, the alleged employer, Mr. 

14 Shouman was a former licensee, he went to Ohio and 

15 brought tobacco back to the state of Michigan. 

16 That's not the way you do it. You have to -- It was 

17 done all wrong, and the court said it was proper for 

18 us to charge, Mr. Shouman ultimately pied guil ty . 

19 I believe in this case it applies likewise, 

20 and I would cilso r>oint to the case to the Colville 

21 case. I t doesn't matter if the tobacco comes to 

22 rest. That's not the test for the court. The test 

23 for the court is whether there's a substantial nexus 

24 between the tobacco and the state. In this case 

25 there is because they're taking the tobacco to 
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1 sell -- some goes to their members, which we refund, 

2 but the rest of it is going to a casino in Marquette, 

3 a gas station in Marquette, and a gas station in 

4 Baraga, all being sold to Michigan residents tax 

5 free, and those residents are requ ired to buy tobacco 

6 taxed product which, the way the system is set up, 

7 the retailer business from a licensed source. The 

8 licensed, a wholesaler second -- secondary wholesaler 

9 or an unclassified acquirer, the tax gets passed 

1 o through to the consumer. In this case since they're 

11 cutting out l he wholesaler, the tax never gets 

12 collected on anybody, and that's the problem. I t's 

13 substantially unfair to the businesses In the region 

14 that are complying with the law because these folks 

15 have chosen to not follow the regulations which were 

16 clear In Michigan law. Thank you. 

17 THE COURT: And I don' t disagree with any 

18 of that. Here's my concern, because I think you're 

19 al l right and somebody we know has to be wrong here. 

20 I think law enforcement did exactly what they were 

21 supposed to. I think that you are all arguing the 

22 correct thing. I think the tribe did t he wrong thing 

23 and the employee is getting slapped for it. So now I 

24 get to decide what to do here, and I suppose the 

25 employee can hide under, I did not know what was 
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1 going on, and maybe that's true and maybe it's not, 

2 and that's the crux of what I have to decide. That's 

3 really the issue here, Is did the employee know that 

4 the tribe was doing something wrong that It should 

5 not have been doing and was the - - were the employees 

6 part of the wrongdoing of the tribe? Did they, with 

7 knowledge, know tha t the tribe was acting wrong and 

8 in violation of the law, or not? Because that's 

9 really the problem here, sir. I understand there's a 

1 O violation of law here. I understand what you're 

11 saying, but It's really the tribe that has the 

12 wrongdoing here and the employees get caught with it. 

13 It's a question of did they have knowledge of this or 

14 not, because they then carry out this act without a 

15 license. 

16 MR. GRANO: Your Honor, in response to 

17 Lhat, that issue I didn't address at the preliminary 

18 exarn because I didn't thi nk i t was necessary . 

19 However, there is evidence in lhis case when the 

7.0 stc1te pol ice are there to do the insrection on 1·he 

21 side or the road, d efendant Magnant tells them, you 

22 need to leave our -- I don't have the quote in front 

23 or me, and Jr I had a second I can probably pull It 

24 up, to the effect we're a sovereign nation, leave us 

25 alone, so I lhink he knew exaclly what he was doing 
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1 when he was moving this tobacco. 

2 As It relates to Mr. Davis, it's nol 

3 exactly clear because I believe he chose not to 

4 speak. 

5 THE COURT: He was the non-driver? 

6 MR. GRANO: Davis was the driver, Magnant 

7 was the non-driver. 

8 THE COURT: One of them, I don't remember 

9 from reading, actually physically carried --

10 MR. GRANO : Correct. 

1 he believes the Indian nation is. It's a sovereign 

2 nation. 

3 So it's just like with ABC Warehouse. ABC 

4 sells and delivers a refrigerator that they knew 

5 was -- had a problem with It. The Question is, well, 

6 maybe the employee should be held liable because 

7 maybe they knew that there was a problem with the 

8 refrigerator when they delivered it. l don't think 

9 that's going to fly, judge. Thank you. 

10 MR. GRANO: Your Honor, If I can just 

11 THE COURT: And one did not so one knew and 11 put -- I found the part in the police report so just 

12 one did not. 

13 MR. GRANO: The passenger loaded the truck, 

14 Mr. Magnant. 

15 THE COURT: Right. 

16 MR. GRANO: Mr. Magnant is also the person 

17 that says we're a sovereign nation to the state 

18 police, you need to stop bothering us. Mr. Davis is 

19 the guy driving the truck which is why he's also 

20 charged and was the person that let him in the back, 

21 because the state's belief is you don't t ransport 

22 672,000 cigarettes unknowingly. l think that's -- I 

23 think he had some knowledge that there was tobacco in 

24 the car, too. I don't have -- he didn't give any 

25 other real statements to the state police so I have 
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1 no other evidence, to be honest with the court, of 

2 what his knowledge of the Indian tribe's fight with 

3 the State of Michigan is. 

4 THE COURT: Anything further? 

5 MR. SAMAAN: If I may, Your Honor, just 

6 briefly. It was interesting to hear brother counsel 

7 saying that the tribe is a subservient nation and 

8 that Michigan has a right to when actually the 

9 sovereignty of the tribe was given by the federal 

1 o government and so that -- somehow we're saying that 

11 Michigan, we can do v,hatever we want, it doesn't 

12 matter what the federal government does. The Issue 

13 of do we go with Shouman or do we go with what the 

14 statute said, what the court may have interpreted 

15 versus what the people are involved in administering 

16 the statute believe, and the people that testified 

17 that are In charge of It say an employee does not 

18 need to have a transporter license. It is -- if one 

19 is needed, It would be -- and even -- it would be the 

20 employer, not the employee. And it doesn't mc1tter 

21 that Mr. Magnant may have said, oh, we are a 

22 sovereign nation, leave us alone. What did he mean 

23 by that? Don't stop us, don't search us, don't do 

24 anything because we are a sovereign nation. The 

25 Indian tribe is. He was jusl telling the police whal 
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12 so it's accurate. Mr. -- when the -- Sergeant Croley 

13 was interviewing Mr. Magnant on the side of the road 

14 Mr. Magnant indicated he helped load the cigarettes. 

15 Mr. Magnant -- Croley then asked Magnant where they 

16 got the cigarettes from. He stated another tribe, 

17 another sovereign nation. Magnant then stated that 

1 B the cigarettes have already been taxed and that the 

19 federal government has to hold up their end of the 

20 treaty. Magnant further stated that the state tax 

21 does not help tribal members. Magnant advised him 

22 that he was the card carrying KBIC tribal member. I 

23 believe that section provides knowledge that Mr. 

24 Magnant knew exactly what he was doing. Thank you. 

25 MR. PISZCZATOWSKI: So, judge, are we still 
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1 on the due process? Because we haven't gotten to the 

2 motion to quash yet, right? Okay. Just want to make 

3 sure. And so, you know, that's argument because 

4 that's not in the record anywhere --

5 MR. GRANO: Correct. 

6 MR. PISZCZATOWSKI: -- what Mr. Grano - -

7 MR. GRANO: That's --

8 MR. PISZCZATOWSKI: Which is fair but I 

9 want to make sure -- okay. So as long as we're still 

1 o on due process, I'm going to sit down, Your Honor. 

11 THE COURT: The Seneca cigarettes, am I 

12 understanding -- because this may change what I'm now 

13 thinking -- this is -- these are cigarettes tha t must 

14 stay on the tribal land and could not be exported 

15 through Michigan; is that correct? 

16 MR. PISZCZATOWSKI: I don't think so. 

17 THE COURT: Is that wha t you said, counsel? 

18 I s that correct? 

19 MR. GRANO: I believe the Seneca brand 

20 cigarettes -· 

21 THE COURT: I don't care what you believe. 

22 MR. GRANO: -- in the state of Michigan - -

23 THE COURT: I need to know the law. 

24 Beliefs don't count. As I always tell -- when I 

25 teach and Lo too many lawyers in lhis courtroom I say 
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1 take your beliefs to church, give me evidence, give 

2 me the law, give me a statute. What Is It? ls it 

3 that Seneca must stay on tribal land or can Seneca be 

4 exported out to our nation? 

5 MR. GRANO: The position of the State of 

6 Michigan Is It can't even be on the tribal land. For 

7 the tobacco to be on the tribal land it needs to have 

8 a tax agreement, be a tax paid product in the state 

9 of Michigan on the tribal land. They get a refund --

1 O the tribe gets a refund for tobacco sold to tribal 

11 members. Seneca has no tax agreement with the State 

12 of Michigan and, therefore, there was a 90 day notice 

13 which expired in November of 2015 saying Seneca brand 

14 cigarettes have no tax agreement with the State of 

15 Michigan, they're not allowed in the state of 

16 Michigan, therefore they wouldn't be allowed on the 

17 tribal land either. 

18 THE COURT: So that Is -- so they have --

19 do they have an agreement with anybody, as far as you 

20 know, or is that federal law as well? 

21 MR. GRANO: Seneca? 

22 THE COURT: Yeah, Seneca. I'm not a 

23 smoker, I don't know. 

24 MR. GRANO: They're manufactured by Grand 

25 River Enterprises. At times they've had agreements 
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1 with the state. It's state by state. I t's a state 

2 tax. It's a state law. At the time of this offense 

3 there was no tax agreement with the State of 

4 Michigan. They've had one In the past, and I can't 

5 tell you since then. I haven't looked. 

6 THE COURT: Do you know? 

7 MR. SAMAAN: Your Honor, if I may, I think 

8 he's talking about NPM or non-participating 

9 manufacturers. This applies to whether Seneca, or 

1 O Grand River, can distribute and sell tobacco in the 

11 state of Michigan. This tobacco came from a 

12 sovereign nation. It's going to another sovereign 

13 nation. It's not going to come to rest in the state 

14 of Michigan and so, therefore, it would not -- the 

15 TPTA, whatever agreement Seneca may have had or Grand 

16 River had with the Department of Treasury does not 

17 apply In this case because it's not -- they can only 

18 tax -- the Department of Treasury can only tax 

19 product being distributed and sold in the state of 

20 Michigan. This product was not going to be doing 

21 either. There's no prnof that it's going anywhere 

22 but the Indian reservation. 

23 T~IE COURT: But Michigan can still control 

24 what goes through our state, regardless. 

25 MR. SAMAAN: Not through intcrslate 
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1 commerce. Michigan cannot in terfere with interstate 

2 commerce, and that's what's happening here. This 

3 tobacco product was being transported. It doesn't 

4 matter whether it's an International carrier or, you 

5 know, the tribal employees. They are transporting 

6 that product from one nation to the next. There's no 

7 evidence that it's going to be sold or come to rest 

8 in the state of Michigan. 

9 And the way this whole thing came about, 

1 O they were -- the troopers, and I think you'll hear 

11 that later perhaps, they were actually - - put up 

12 surveillance and watching th is truck at the Indian 

13 store, Indian reservation so they were watching them, 

14 following them, and they had no idea what they were 

15 carrying, and this will come up later, I 'm sure, with 

16 the other motions, but in this case, no, I do not 

17 believe -- it's not a question of taxes issues. I t's 

18 a question that this product is not going to come to 

19 rest in the state of Michigan. State of Michigan, 

20 Department of Treasury cannot tax product that's 

21 going to another state. They can only tax tobacco In 

22 the state of Michigan. 

23 THE COURT: But if Michigan -- and this may 

24 be far afield, but it may not be. Even In interstate 

25 commerce, if we find contraband on our roads or 
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1 highways and the troopers have probable cause to 

2 stop, which they seem to have had here, we can still 

3 confiscate it. 

4 MR. SAMAAN: Contraband --

5 THE COURT: So that's an Issue and then we 

6 have to deal with it, and here there was probable 

7 cause to stop because of speeding, otherwise this 

8 case would never have come to light. 

9 MR. SAMAAN: And I think the court will 

10 hear a little bit more about that through the 

11 testimony . 

12 THE COURT: Okay. Then let's get to that 

13 issue, because I think -- I 'm not sure I can decide 

14 one without the other, because this issue, if they 

15 have cigarettes that they should not have on our 

16 intersta te commerce and we find out about it, we 

17 certainly can take any illegal contraband regardless 

18 of who it belongs to, and that's a different issue. 

19 MR. SAMAAN : Taking it is one thing. 

20 Charging the employees who were doing ;i job for l11<>ir 

21 employer is a completely different Issue and a 

22 question of notice. The issue -- what they have here 

23 today, the charges brought, is that they were 

211 transporting th is tobacco without a transporter 

25 license. That's whal the charges are. Transporter 
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1 license. We're not talking about whether t he state 

2 has a right to seize that product or not. Maybe they 

3 do, maybe they don't. That's an issue they have to 

4 deal with with the tribe, with KBIC, but the issue 

5 before us today is the charge that they brought 

6 against these defendants is transporting tobacco 

7 without a transporter license. That's the extent of 

8 it. That is the extent of it. They don't need a 

9 transporter license as employees. 

10 TH E COURT: Sir, if they would have been 

11 transporting marijuana or underage girls or whatever 

12 they also would have been criminally charged. I 

13 don't see any difference, so let's talk about the 

14 next issue and let me make an overall ruling. 

15 MR. SAMAAN: Thank you, Your Honor. 

16 DETECTI VE CROLEY: Your Honor? 

17 THE COURT: Yes. 

18 DETECTIVE CROLEY: Your Honor, Detective 

19 Sergeant Croley. We had a generator that's located 

20 right behind the polycom so we had to put it on mute 

21 so we didn't disturb what was going on so obviously 

22 we're back on. 

23 THE COURT: Thanks for letting us know. 

24 All right. Let's move on to another issue. 

25 MR. GRANO: Well, Your Honor, it sounds 
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1 like the court wanted to switch to the evidentiary 

2 motion, the motion to suppress? 

3 THE COURT: Why don't we move on, yes. 

4 MR. GRANO: I would just make an argument 

5 before we start that the defendants have the burden 

6 to show that they have standing to challenge the 

7 search In this case and that in the due process and 

8 motion to quash their position is we're just an 

9 employee, it's not our truck, it's not our tobacco, 

10 none of it's ours, therefore I don't think an 

11 evidentiary hearing is actually necessary because 

12 they have no standing to challenge any of the 

13 searches in this case. 

14 THE COURT: Well, they had control over the 

15 vehicle. That's a different issue, isn't it? I 

16 mean, thinking back to criminal procedure, even if it 

17 wasn't theirs, it was -- they had control over it, 

18 that's a different issue, isn't it, counsel? 

19 MR. GRANO: There may be some --

20 THE COURT: There may be some? 

21 MR. GRANO: -- privacy concerns when it 

22 relates to control but I don't know -- l think they 

23 both need to show, because it's a j oint motion, Mr. 

24 Magnant is a passenger in the car, I think there's 

25 plenty of case law that says a passenger doesn't have 
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any fourth amendment rights in the vehicle. We 

didn't search his personal stuff. We searched the 

vehicle so there may be some to the driver who gave 

consent to search the car, so (pause) - -

TH E COURT: I would say there Is -- I don' t 

care who owns it. The driver did have control over 

the vehicle and so he does have at least temporary 

ownership of the vehicle. I don't care what the 

title says. So let's move on. 

MR. PISZCZATOWSKI: Yes, Your Honor. All 

we have to show is a possessory interest, which is 

clear. 

THE COURT: Exactly. Very clear. Move on. 

MR. GRANO: Evidentiary hearing? 

THE COURT: Yes. 

MR. GRANO: All right. 

THE COURT: Unless you need a break? 

MR. PISZCZATOWSKI: Before I forget, can I 

just address one thing? 

THE COURT: Yes. 

MR. PISZCZATOWSKI: Very briefly. I have 

to get the dates ri ght, and I just don't want to 

forget. 

Your Honor, Mr. Davis, who is my client, 

he's waiving there, he's the guy with all the hair on 
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the le~, Your Honor, Mr. Davis, his daughter is 

getting married, and I should have talked to Mr. 

Grano, I'm sure he's okay with it, getting married -

the daughter is getting married December 16 in 

Centreville, Virginia, and I 'd ask the court and Mr. 

Grano for permission to allow him to travel two days 

before and to return two days after since he' ll have 

to leave the state to go to his daughter's wedding 

because she's in the army and she's going to be going 

overseas. 

THE COURT: Anybody have any problem with 

that? 

MR. GRANO: I have no objection. 

THE COURT: I don't have any problem with 

that. Just give me an order, please. 

MR. PISZCZATOWSKI: Yes, Your Honor, thank 

you. 

MR. GRANO: Your Honor, l guess the people 

would first call Trooper Kevin Ryan . 

TH E COURT: Please raise your right hancl. 

Do you swear or affirm the testimony you 

are about to give will be the truth, the whole truth, 

and nothing but the truth under penalty of perjury? 

THE WITNESS: I do. 

THE COURT: Thank you. You may have a 
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1 seat. 

2 MR. PISZCZATOWSKI : Mollon to sequester. I 

3 don't know If anybody else Is going to be il witness 

4 in the room. 

5 MR. GRANO: My only other witness is 

6 Lajimodiere. I don't have a problem If he's 

7 sequestered. 

8 THE COURT: All r ight. 

9 DETECTIVE CROLEY: One second, Your Honor. 

10 All set, Your Honor. 

11 DIRECT EXAMINATION 

12 BY MR. GRANO: 

13 Q . Trooper Ryan, can you state your name for the record, 

14 please? 

15 A. Yes. My name is Kevin Ryan. 

16 Q . And where are you employed? 

17 A. I am employed w ith the Michigan Stat e Police at the 

18 Neg aunee post. 

19 Q . And what's your duties there? 

20 A. I am current ly a detective sergeant, criminal 

21 investigations. 

22 Q . Are you assigned to the tobacco tax enforcement t eam? 

23 A. Yes, si r. I'm assigned t o the dist r ict t obacco t ax 

24 enforcem ent t eam t empo rary - - it's a tempor ary teilm. 

25 Q. Okay. 
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1 A. Part time, I g uess is the best t e rminology. 

2 Q. And where Is the eighth district ? 

3 A. Eigh th d istrict is in the upper peninsula, Michigan . 

4 Q . Is it the ent ire upper peninsula? 

5 A. Yes, sir, it is. 

6 Q . Okay. Were you working in that capacity In December 

7 11, 2015? 

8 A. Yes, s ir, I was. 

9 Q. Where were you on December 11, 2015, as i t relates to 

10 your work? 

11 A. We w ere -- jus t before t his incident actuall y started 

12 off we were u p in t he Hought on a rea, Moughton, 

13 Michigan. 

14 Q. And were you traveling somewhere? 

15 A. Yeah. We w er e actually headed back t ow ards 

16 Marquette, Michigan, US-41 out o f Ho ughton going 

17 southbound. 

18 Q . Okay. And is your office in Marquette? 

19 A. My orrice is in Negaunee, yes, n ear Marquette. 

20 Q. Okay. When t raveling on US·!\ I from Hought on lo 

21 Marquette, do you travel through Baraga, 

22 A. Yes, sir, we d o . 

23 Q . Arc you familiar with an area called The Pines? 

24 A. Yes, sir, I am . 

25 Q . What's The P,nes? 
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1 A. The Pi nes ls a convenience gas s t ation, convenient 

2 stor e/gas s tation. 

3 Q . Do you know who owns The Pines? 

4 A. I believe it's owned by the Keweenaw Bay Indian 

5 Com m uni t y, but I 'm not a hundred percent sure. 

6 Q . ls the gas station visible from the roadway? 

7 A. Yes, sir, it ls. 

8 Q . Do you know what government maintains US-417 

9 A. My u nderst and ing ls US-41 is throug h the State or 

10 Michigan . 

11 Q . When you were passing The Pines, did you see anything 

12 that caught your at tention? 

13 A. Yes. I observed a couple or pick up t rucks an d 

14 traile rs on the back side or the b u i ldi ng. 

15 Q . Had you seen those trucks before? 

16 A. Yes, sir, I h ad. 

17 Q . Where did you see them? 

18 A. I bel ieve i t was back in Septembe r. I 'd have t o look 

19 at the dates. I observed those v eh icles across f rom 

20 the casino, I believe It's M-38, I b elieve it is, in 

21 Bar aga near a po le ba rn . 

22 Q. Okay. Did the vehicles go anywhere back in 

23 September? 

24 A. Yes. We f ollowed one of the vehicles t o Marquette 

25 and it actually w ent into the casino in Marquette. 
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1 Q. Okay. And is that a KBIC casino? 

2 A. Yes, sir, i t ls . 

3 Q . And at t hat date and time did you know what they were 

4 t ransporting? 

5 A. No, I d id not. 

6 Q . Okay. Back to December 11, what d id you do when you 

7 saw the trucks? 

8 A. We began watching them t o see w here they were going. 

9 We actuillly ended up followi ng them t o the same po le 

10 barn I had seen them origi nally. 

11 Q . Okay. And then what did you do once you found th.it 

12 pole barn? 

13 A. At that t im e t here is -- w hat I observed, any w ay, t wo 

14 different drivers, t w o di fferent veh icles . They g ot 

15 i nto one vehicle and began heading towards Marquette. 

16 Q . When they got In the vehicle headed t owards 

17 

18 A. 

19 

20 Q . 

21 

22 A. 

23 Q. 

24 

25 A. 

Marquette, what did you do? 

We began following them down 3 8 and then down 4 1 

hcud ing toward s Marque tte. 

At some point In lime dlcl you request another trC1oper 

get involved? 

Yes, si r, I d id. 

And let me Just ask you, when you're traveling from 

Houghton to Marquette, arc you In plain clothes? 

Yes, sir, l was. 
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1 Q . And are you In a marked vehicle? 

2 A. No, sir, I was not. 

3 Q. Did your vehicle have lights and sirens on i t? 

4 A . No, s ir, it did not. 

5 Q . Okay. So when you requested another trooper, what 

6 did you request? 

7 A. I was making several different ca lls trying t o find a 

8 MSP unit or motor carrie r officer . At that point we 

9 couldn·t find one available. Th e closest we got -- I 

10 believe Negaunee region a l dispatch center that had 

11 Trooper Lajimodiere con tact m e. 

12 Q . And did you advise him to make a stop In this case? 

13 A. I advised him of what we were following, ou r 

14 su spi cions thnt it might be a vehicle hauling Seneca 

15 cigarettes, but if he could find a legal reason to 

16 st op i t, attempt t o d o so. If not, j ust let it go. 

17 Q . Okay. And why did you believe i t was hauling Seneca 

18 cigarettes? 

19 A. Based off of surveillance i n the past, watching the 

20 truck do the transport to the casino, being backed u p 

21 at The Pines. W hen The Pines -- knowing what types 

22 o f tobacco products they're selli ng, it was a belief 

23 

24 

at t hat time it w as possibly how It was being 

transported. 

25 Q . Were you still at the st age where you were trying to 
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1 figure out all the details, you weren't sure yet? 

2 A. Yes, sir, I was. 

3 Q . Okay. Did Trooper Croley print out some pictures 

4 that I sent him? 

5 DETECTIVE CROLEY: Yes, I did . 

6 THE WITNESS: Yes, sir. 

7 THE COURT: Sir, how long did you follow 

8 the vehicle? 

9 THE W ITNESS: Maybe about · - well, during 

10 

11 

the t ime we first saw it until t he time It was 

stopped was -- I don't know ir It was an hour, 

12 somewhere around less than an hour probably. 

13 BY MR. GRANO: 

14 Q . Berore I get to the pictures, at some in tome was the 

15 vehicle stopped? 

16 A. Yes, sir, i t was. 

17 Q. Okay. And did you arrive on that scene? 

18 A. Eventually, yes, I did, sir. 

19 Q. You weren't t here when the vch,cle was rirst stopped; 

20 is t hat fil ir t o say? 

21 A. No, sir. No, s ir, I w as not. 

22 Q . When the vehicle was slopped, what dod il appear-· 

23 describe the scene to us when you got there. 

24 A. Oh, when I got t o the scene after the vehicle h ad 

25 alreody been s topped, the truck and t r ailer were 
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parked off the south side of US-4 1 known as the 

2 Evergreen stret ch of Marquette Count y. The back of 

3 the trai ler w as open when I got there and I could sec 

4 inside that trailer cardboa rd boxes, cases of Seneca 

5 cigarettes -- o r Seneca labels on the boxes for 

6 Seneca ci garettes. 

7 Q. And did you open any of t he boxes? 

8 A. Yes, sir, I did. 

9 Q . And what d,d you find In the box? 

10 A. I opened up one of the boxes which contained cases - -

11 

12 

13 

14 

or carto ns of cigare ttes. I t hem opened one carton 

of cigarettes, pulled out a pack of cigarett es, pack 

o f Seneca cigarettes. On the bottom It had a 

Keweenaw Bay Indian Community stamp on i t which is 

15 not a recognized Michigan t ax stamp th rough the 

16 Department of Treasury. 

17 Q. Okay. At the t ime or the stop were Seneca brand 

18 cigaret tes allowed to be sold in the state of 

19 Michigan? 

20 A. At t hat time Grand Rive r Enterprise -- they ' re a 

21 non-participating m anufacturer and they did not have 

22 an escrow agreement with the Department or Treasury 

23 for sole i n the s tate of Michigan. 

24 Q. All r ight. I 'm going to go back. That picture in 

25 front or you, do you know what t hat ls? 
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1 A. Which one arc you looking at, sir? 

2 Q . The one that you're look ing at. 

3 A. Okay. It looks like an overview of t he Baraga area, 

4 it has a red t eardrop area that shows The Pines 

5 Convenient Center. 

6 Q . Is that a map, like a Google map of the area? 

7 A. Yes, si r. It appears it Is. 

8 Q . That looks to be a fair and accurate map or t he area 

9 lo you? 

10 A. Yes, sir, it docs. 

11 Q. Ok ay . 

12 

13 

14 

15 

MR. GRAN O: I move for People's Exhibit 

!lumber 1, Your Honor. 

MR. PISZCZATOWSKI : No ob jection. 

MR. SAMAAN: No object ion. 

16 THE COURT: Admitted . 

17 (At or about 3:23 p.m., Exhibit No. 1 

18 was admitted Into evidence. ) 

19 BY MR. GRANO: 

20 0 . And on th11t map you already ,n,Hcated The P1ne5 has a 

2 1 red dot on It? 

22 A . That i s correct , si r . 

2 3 Q . And Ir you look down towards the bottom left-hand 

24 corner, is l he pole barn on lhere? 

25 A. It's h ar d t o make ou t. If it was blown up a l i ttle 
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1 bit I cou ld probably pick it out. 

2 Q. Let me ask you this, would the pole barn be -- sort 

3 of be in the bottom left-hand corner whether it's on 

4 the picture, or not? 

5 A. Correct, it would be. 

6 Q . Okay. I can't put It up for the court. I wi ll 

7 tender these to the court In a second. I'll go 

8 through them all fi rst. 

9 I'm going to skip the next one you have. 

10 A . Okay. 

11 Q. Can you hold that picture up to the camera for a 

12 second? Okay. The one you're holding up to the 

13 camera, that's People's Proposed Exhibit 2. Do you 

14 recognize that image? 

15 A. Yes, sir, I do. 

16 Q. And what's that an Image of? 

17 A. That is an image of The Pin es Convenience Center. 

18 That's actually looking at it from what I consider a 

19 southerly direction, looking north. 

20 Q. So If you were going north on US-4 1 It would be on 

21 your right-hand side? 

22 A. That is correct. 

23 Q . And that's a fair and accurate picture The Pines? 

24 A. Yes, sir, it is. 

25 MR. GRANO: I move for People's 2. 
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1 THE COURT: Any object ion? 

2 MR. SAMAAN: No obj ection. 

3 MR. PISZCZATOWSKI : No obj ection. 

4 THE COURT: Admit ted. 

5 (At or about 3 :25 p.m., Exhibit No. 2 

6 was admitted into evidence.) 

7 BY MR. GRANO: 

8 Q . You can skip that picture. What you're holding Is 

9 People's Proposed Exhibit 3. Do you recogn ize that 

10 document or picture? 

11 A. Yes, sir, I do. 

12 Q . What 's that a picture of? 

13 A. Again, that i s The Pines Convenient Center on US-41 

14 looking back basically in an east erly direction. 

15 You're looking at the northern gas pumps. 

16 Q . Okay. And would that be the direction you were 

17 traveling in? 

18 A. No. We actually were t rave ling in a southerl y 

19 direction, no t nor therly . 

20 Q. Okay. /\nd that's a fair ilnd accurate picture of The 

21 Pines? 

22 A. Yes, s ir, i t is. 

23 Q . Can you hold that picture up? I just want to make 

24 sure we have the same one. We're doing a different 

25 one. You can put that one aside. I don't know If 
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1 you can see mine. 

2 A. Okay. 

3 Q . Pull that one out. 

4 A. Is that the one you're looking at? 

5 Q. Yeah, that's the one. There you go. 

6 A. Okay. 

7 Q . Is that a fair and accurate picture of The Pines? 

8 A. Yes, sir, i t is. 

9 Q . And is that a picture sort of the di rection you were 

10 t raveling at the time? 

11 A. Yeah. We were southbound on 41, 

1 2 Q. You're looking basically at the northwest corner the 

13 The Pines? 

14 A. Yes. 

15 MR. GRANO: So I would move for People's 3, 

16 Your Honor. 

17 THE COURT: Any objection? 

18 MR. PISZCZATOWSKI : None. 

19 MR. SAMAAN: None. 

20 THE COURT: Three is admitted. 

21 (At or about 3:26 p.m., Exhibit No. 3 

22 was admitted Into evidence. ) 

23 BY MR. GRANO: 

24 Q . Now, if you look at that picture there's a pickup 

25 truck parked behind the building. Do you see that? 

1 A. 
2 

3 Q. 

4 

5 A. 

6 Q. 

7 

8 A. 
9 Q. 

10 A. 

11 

12 Q. 

13 A. 
14 Q. 

15 

16 A. 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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Yeah. It l ooks like a red crew or extended cab 

pickup truck. 

rs that sort of where the pickup truck was when you 

saw it when you drove by? 

Yes, sir. 

Based on what you saw when you got to the stop, die! 

you make any seizures? 

There was eventually a seizure made, yes, sir. 

Okay. What was seized? 

I believe it was tota l of 56 cases of Seneca 

cigarettes. 

Was there any type of tobacco found? 

No, sir. 

When you go there, the trailer was open, Is that what 

you testified to? 

Yes, sir. The trai ler w as open when I go t th ere, 

yes, sir. 

MR. GRANO: I have no further questions of 

this witness, Your Honor, and I will leave these 

pictures 1·1ith you --

THE COURT: Thank you. 

MR. GRANO: -- with the paper. 

THE COURT: Thank you. Cross. 
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1 CROSS EXAMINATION 

2 BY MR. PISZCZATOWSKI : 

3 Q. Good afternoon, Detective Ryan. 

4 A. He llo there. 

5 Q . How are you? 

6 A. Not too bad . 

7 Q. So when you first saw the -- you said you saw two 

8 vehicles? 

9 A. Yes, sir. 

10 Q . And when you saw those vehicles, you first saw them 

11 at The Pines Convenient store In the back? 

12 A. Correct . 

13 Q. And that would have been on the exhibit that Mr. 

14 Grano had where there was a red pickup t ruck and it 

15 was -- were both those t rucks In that area or j ust 

16 one? 

17 A. Both pickup trucks were In that area. 

18 Q. All right. Did you ever see any cigaret tes In either 

19 of those trucks at that time? 

20 A. No, sir, I did n ot. 

21 Q . Were either of those trucks at the time hauling a 

22 trailer? 

23 A. Bot h those trucks were hauling tra ilers at that tim e. 

24 Q . And did you ever see any cigarettes in either of the 

25 t railers? 
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1 A. No, slr. 

2 Q . Did you ever see anyone at that time take any 

3 cigarettes out of either trailer? 

4 A . No, sir, I did not. 

5 Q . Did you ever see anyone put any cigarettes Into 

6 either trailer? 

7 A. No, sir, I d id not. 

8 Q. You saw the trucks with the t railers move from The 

9 Pines convenient store, correct? 

10 A. Yes, sir. 

11 Q. Or from the area, I should say, of The Pines 

12 convenient store, I'm sorry. Fair enough? 

13 A. Okay. They were parked in the back of the building, 

14 yes. 

15 Q. Okay. They m oved to someplace -- you said a pole 

16 barn or something? 

1 A. Correct, sir . 

2 Q. And during that t ime, same quest ion, see any tobacco 

3 products go In or out of those trailers? 

4 A. No, sir, I d id not. 

5 Q . All right . Then you see one of the trucks, I think 

6 i t's a dark green t ruck, leave that area, correct? 

7 A. Yes, sir. 

8 Q . And that t ruck is going down the highway that you 

9 talked about, correct? 

10 A. Yes, sir, 

11 Q. And you're following that t ruck, correct? 

12 A . Correct. 

13 Q. How far behind that t ruck are you? 

14 A. It varied over th<! time. Quarter mil<! p robably is 

15 the longes~ 

16 Q . Okay. 

17 A. Somewh<!re right in there. It varied. 

18 Q . And while you are following that truck and t railer, 

19 

20 

21 

you are radioing trying to get some assistance of 

some sort from someone else in law enforcement, I'll 

say it that way? 

22 A. Yes, sir. 

23 Q . Okay. And you Indicated that you filed -- you were 

24 talking to -- was i t a post or a dispatch or -- I'm 

25 sorry, who did you talk to? Let me ask it that way. 
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1 A. Th e dispatch I talked t o was Neg aunee region al 

2 center . It was based out of Nega unee, Michigan. 

3 They dispatch for multiple different st ate police 

4 posts throughout the entire uppe r p eninsula . 

5 Q . And at that time you indicated - - did you actually 

6 communicate with that dispatch or was it someone else 

7 on the team? 

8 A. I did. 

9 Q. And just to be clear, are you in a vehicle or are you 

10 In a truck following the truck with the t railer at 

11 issue here? 

12 A. I was in a d epartmental unmarked vehicl<! . 

13 Q. And were there other people with you? 

14 A. Det ect iv<! Ser geant Crol<!y was with m e. 

15 Q . All right . Was there a Detective Belanger or 

16 something l ike that? I might be saying It wrong. 

17 A . Yes, sir. 17 A. Yeah . Yes . Detective Belanger and Trooper Barry 

were i n a separate unmarked vehicl e. 18 Q . And that pole barn is on the actual I ndian 18 

19 reservation, correct? 19 Q. Okay. Okay. So you're on the dispatch and you're -

you tell disp.itch -· l'lh.:it do you tell them 

specifically? 

20 /\. It's in the a rea kno wn - - I don' t lcn ow w h o owns th.i t 20 

21 piece of p roperty but It's in the area that I l<now of 21 

22 as a reservation, y es, sir. 22 A. I wanted to see if there was a law enfor cement 

23 Q. Okay. Fair enough. In any event, you were observing 23 vehicle, stat e vehicl e in the areil to assis t us. 

24 the t rucks with the trai lers while IL was in the area 

25 of the pole barn, correct? 

6~ 
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area. Up in t hat area we don't h~ve, unfortunately, 

2 as many MSP vehicles and such around as we do in some 

3 other areas. 

4 Q . All right. I t was an unartrul question. I'll try to 

5 ask It this way. After you found out there was 

6 someone that could assist you •• 

7 A. Okay. 

8 Q. •• did you communicate some Information? 

9 A. Yes. Trooper Lajimodicre called me on the? phone and 

10 I tal ked to him by phone. 

11 Q. So you talked to him on the phone directly? 

12 A. Yes, sir. 

13 Q . And when you talked to him, you said what to him? 

14 A. I advised him we were following a vehicle that we 

15 were suspect of transporting basically Il lega l 

16 ciga rettes and wondered if he could come out and see 

17 If he could find a lega l reason t o stop It, basically 

18 do an investigative stop for us. 

19 Q . So you communicated to Trooper Lajimodiere? 

20 A. u. 
21 Q . U. Good. I l ike that. Trooper U, If I could, 

22 Your Honor, that you were suspecting that vehicle had 

23 Illegal cigaret tes, correct? 

24 A. Correct. 

25 Q . And would it be fair to say al that time you used the 
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1 word may possibly but •• the vehicle may possibly 

2 contain illegal cigarettes? 

3 A. At that point In time we were s t i ll trying to find 

4 mode of transportation so I guess it would be safe to 

5 say it In that form. 

6 Q. And would be fair to say also that at that time you 

7 were playing your hunch, a hunch that it might 

8 contain Illegal cigarettes; fair enough? 

9 A. Yes, sir. 

10 Q. Okay. So you tell Trooper U, may contain Illegal 

11 cigarettes, correct? 

12 A. Yes, sir. 

13 Q . Those were the words that you used? 

14 A. I can't state my exact word s, sir. 

15 Q. Okay. 

16 A. That was the m essage that was re layed. I don' t know 

17 exactly what I stated. 

18 Q . All rlghl. Dul the message you connoted or tried to 

19 connote was you thought lhcre rnighl be Illegal 

20 cigarettes i:i that vehicle? 

21 A. I knew there was a possibility that the re may be, 

22 yes. 

23 Q. And when wc use the word •· when you use the word 

24 

25 

illegal, you mean cigarelles that ,1n.! nol approved by 

the stale bernuse they're nol stamped? You mean that 
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they're stolen? What do you mean when you say 

2 illegal? What were you t rying to connote? 

3 A. I didn't expla in the? finC?r points t o Trooper u. 

4 Basically it's a •• Seneca are made by a 

5 non-participating manufacturer and Seneca -- well, 

6 Grand Rapids (sic) Enterprises makes Seneca and at 

7 that point in time they did not have an escrow 

8 account agreement to b r ing t obacco products into the 

9 state. I did not relay all that to Trooper U. 

10 Basically it was look ing for a traffic stop, a lega l 

11 t raffic stop on the vehicle. 

12 Q. Okay. But what's Important, though, Is lhat what you 

13 told us today -· you talked about Grand River 

14 Enterprises, correct? 

15 A. Yes, sir. 

16 Q. And do you recall when you testified •• I Just want 

17 to ask you during the preliminary exam back In March 

18 of 2017, did you ever use the phrase or words, Grand 

19 River Enterprises? 

20 A. I don't r ecall, sir. 

21 Q. Did you do some research after your testimony on 

22 March 16, 20 17, and prior to today to determine and 

23 find out that Grand River Enterprises was a 

24 non-participating manufacturer, to use your words? 

25 A. No. I knew that before, sir. 
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1 Q. You did know that before? 

2 A. Yes, sir. 

3 Q. Okay. So you knew that Seneca cigarettes were 

4 produced by Grand River Enterprises, correct? 

5 A. Correct. 

6 Q. And you knew that on March 16, 2017, correct? That's 

7 the date of the preliminary examination -· 

8 A. Right . 

9 Q. •· righl? 

10 A. Yes. 

11 Q . Right? 

12 A. Yes, sir. 

13 Q. And you knew at that time that on December 11 , 20 15, 

14 they were a non-participating manufiJclurer, correct? 

15 A. Yes, sir. 

16 Q. Now, had the stop occurred on November 30, 2015, 

17 would you take that same position? 

18 A. I wo uld have to look back to sec if they w ere still a 

19 non-participating •• excuse me, it wou ld still be a 

20 non-participating manufacturer. I don't Imo\'/ if they 

21 would be an authorized non-participating manufacturer 

22 at that time. 

23 Q. I 'm nol sure •• what's the d1fferencc7 

24 A. Non-participating manufacturer docs not participate 

25 in lhe master settlement agreement. 
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1 Q. You and I probably both need to slow down jusl a 

2 little bit. 

3 A. Okay. 

4 Q . So to continue, the dlrierence between authorized 

5 

6 

non-participating manuracturcr and a 

non-participating manufacturer? 

7 A. Okay. Yo u' re cutting in .ind out a l ittle bit so I 'll 

8 try t o keep up with yo u. 

9 Q . I 'm sorry. I 'll try to stay closer. 

10 A. It's the t echnology. Non-participating manufacturer 

11 

12 

13 

14 

15 

16 

can bring t obacco product s into the state or Michigan 

for sale if they have an agreement with t he 

Department or Treasury, an escrow agreement, which we 

discussed a l ittle bit or that in the preliminary. 

They d id not have an agreement with the State or 

Michigan to bring Seneca cigarettes into the stat e. 

17 Q. So when I •• when we talk about non-participating 

18 manufacturers, the brand of cigarettes, Seneca 

19 cigarettes, was It ever properly sold In the state of 

20 Michigu n 7 

21 A. I believe it was at one time. The dates I could not 

22 tell you. I believe they were actually authorized 

23 through the state at one point in time. 

24 Q . /\nd did you learn •• strike that. When did you learn 

25 that the Seneca brand cigarettes were no longer 

71 

properly being sold In the state of Michigan In 

2 connection with the date, December 11, 20157 Berore 

3 or after? 

4 A. Before. 

5 a. /\nd when? 

6 A. I couldn't answer that quest ion, sir. I don' t know. 

7 Q. Well, who did you learn it from? 

8 A. The Departm en t or Tre.isury sends out Information on 

9 w ho is pa rticipating and who is no t participating. 

1 O Q . All right. And you gel that notice? 

11 A. Yes, sir. 

12 Q . And is Lhat part or your files somewhere? 

13 A. I may have·· I don't know how old o f one I have. 

14 That one I can't answer. 

15 Q . In any event, we're going to go back now. So you 

16 tried to •• you tried to have a stop of this vehicle 

17 to get a look at the vehicle, correct? 

18 A. H they had a legal stop, yes, sir. 

19 Q. 1 o look Into the trailer. I guess we're saying 

20 vch!clc but ll'$ re.illy Lhc trnilcr, tcrrecl' 

21 A. Wel l, at that p o int in time It was 11 m atter of making 

22 a legnl stop on It and seeing i f t here was any 

23 information t o m ake you believe that that's how it 

24 was being transported. 

25 Q. And you Indicated, If you could get a legal stop, you 

72 

1 

2 

wanted that, correct? That's what you were asking 

ror? 

3 A. Ir there w as a legal r eason, yes, sir. 

4 Q . But the re.:,I reuson you wanted to stop the vehicle 

5 

6 

was to sec whether there were cigarettes in the 

trailer? 

7 A . To see if t hat was the mode of t ransportation. 

8 Q . Okay. So t he answer is you were looking to stop the 

9 vehicle to get a look inside the trailer to see If It 

10 had cigarettes, correct? 

11 A. Ir they had a reason to get Into the trailer to see, 

12 I would b e i nterest ed, yes, sir. 

13 Q. When you got to the scene and the vehicle was pulled 

14 over, the back of the t railer was open, correct? 

15 A. Yes, sir. 

16 Q . Okay. And when you looked at the back of the trailer 

17 you saw boxes Inside the t rai ler, correct? 

18 A. Yes, sir. 

19 Q . Okay. And those were sealed boxes, correct? 

20 A. Yes, sir. 

21 Q . And those sealed boxes had some lettering on them, 

22 markings, whatever, correct? 

23 A. Correct . 

24 Q . Okay. Now, at one point you took photos Inside the 

25 trailer, correct? 

73 

1 A. Yep. I t ook photos o r the entire exterior and look 

2 in from -- or around the entire vehicle, truck, 

3 trai ler. 

4 Q . /\nd then at some point you actually went Into a box 

5 and opened one of the boxes, correct? 

6 A. Yes, s i r. 

7 Q . Okay. Before you went In and opened one of those 

8 boxes, did you ever ask either Mr. Davis or Mr. 

9 Magnant, who are seated kind of to your right, for 

10 permission to open one of those boxes? 

11 A. I never spoke with them at t he scene at all, sir - · 

12 Q. Okay. 

13 A. -· at any t ime. 

14 Q . /\nd before you went in and opened t hat box, did you 

15 have any discussions with anyone from the Attorney 

16 General's ortice for the State of Michigan? 

17 A. I did n ot, no, si r . 

18 Q . Did anyone on your team have any discussions with the 

19 Attorney Genera l's office ror the State of Michigan? 

20 /\. Ye~, sir. 

21 Q. /\nd who vtas lh1lt7 

22 A. I believe t ha t was Det ective Sergeant Belanger. 

23 Q . And do you know who Detecllvc Sergeant Belanger 

24 talked to? 

25 A. No, sir, I d o not. 
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1 Q. Do you know what Detective Belanger asked this 

2 assistant or someone from the Attorney General's 

3 office? 

4 A. No, sir, I do not. I was not part of that 

5 con versa tion. 

6 Q. Okay. Was there any discussion about whether or not, 

7 as far as you know, you could go Into one of those 

8 boxes and open them without a search warrant? 

9 A. With the Attorney General? 

10 Q. That's correct. 

11 A. I guess -- again, sir, I was not part of that 

12 conversation. 

13 Q. Um-hum. You did not requ est a search warrant 

14 yoursel f, correct? 

15 A. That ls correct. 

16 Q, No one on the team, your team, Sergeant Belanger, 

17 yourself, Detective Croley, and whoever the fourth 

18 person was obtained a search warrant prior to you 

19 opening those -- that box, correct? 

20 A. Correct. 

21 Q . Okay. And when you opened that box, you then went in 

22 and took a carton of cigarettes out, correct? 

23 A. Yes, si r. 

24 Q. And you took that carton of cigarettes out to look 

25 inside the carton, correct? 

75 

1 A. Yes, si r . 

2 Q. And when you looked Inside the carton, you pulled out 

3 a pack of cigarettes, correct? 

4 A. Yes, sir. 

5 Q. And you looked at that pack of cigarettes for a 

6 tobacco tax stamp from the State of Michigan? 

7 A. That Is correct. 

8 Q. Okay. Now, did you at any time during that process 

9 suggest to any of your team that you think you should 

10 get a search warrant? 

11 A. No, sir, I d id n ot. 

12 Q. Okay. Prior to arriving on the scene with the 

13 vehicle parked on the side, the trailer open, you 

14 would agree with me that you had no probable cause to 

15 go into that trailer based on your personal 

16 knowledge' 

17 A. I wouldn't -- to just go up nnd open i t on our own 

18 for the sal<e of opening, no, I never would have done 

19 that, sir, no. 

20 Q. /\nd that's bccau~e you didn't •• \'O~ 1·1ouldn't feel 

21 that you could based on any probable cause standard, 

22 correct? 

23 A. Correct. 

24 Q . You had a hunch, that's what you had? 

25 A. Yes, sir. 

76 

1 Q. When you arrived now at the scene and the trailer Is 

2 open, was there anything precluding you from calling 

3 and getting a search warrant to go Into the boxes and 

4 do further searches In the boxes? 

5 A. l guess -- are y ou j ust asking could I h ave done 

6 that? 

7 Q. Yes. Could have you done that? 

8 A . Yeah. I could have done that, yes. 

9 Q. Did you ever ask anyone on the scene •• strike that. 

10 Did you ever ask either Mr. Davis or Mr. Magnant on 

11 the scene whether they had a transporter's license? 

12 A. Again, sir, l i ke I stated earlier, I had no 

13 discussion with Mr. Magn ant or Mr. Dnvis at all on 

14 the scene. 

15 0. Did you ever hear anyone from law enforcement on the 

16 scene ask either Mr . Davis or Mr. Magnant -- whether 

17 they had a transporter's license? 

1 B A. I was not -- l was not privy to any conversation with 

19 them on the scene. 

20 Q. Okay. Who would be·- just out of curiosity, who was 

21 In charge, lf you will, of the scene? 

22 A. That would have been Detective Sergeant Croley and 

23 Detective Sergeant Belanger. 

24 Q . Okay. 

25 A. Th ey were the Immediate supervisors. 

77 

1 Q. Okay. 

2 MR. PISZCZATOWSKI: If I can just have one 

3 second, Your Honor? I don't have any other 

4 questions, Your Honor. Thank you. 

5 THE COURT: Cross. 

6 MR. SAMAAN: Yes, Your Honor. Just a few 

7 brief question. 

B THE COURT: I'm sorry, yes. Direct ( sic) . 

9 CROSS EXAMINATION 

10 BY MR. SAMAAN: 

11 Q. Detective Sergeant Ryan? 

12 A. Yes, s ir. 

13 Q. I believe you testified that prior to December 11, 

14 2015, some time in September that you had ·• you were 

15 surveilllng one of the two trucks; Is that correct? 

16 A. We had seen the truck, yes, sir. 

17 Q . Okay. /\nd you said that -- I believe you followed 

18 them from the barn to the casino, correct? 

19 A. The casino -- the casino in Marquette, yes, sir. 

20 Q . Okay. /\nd both of those locations arc Jncl1an land, 

21 correct? 

22 A. Yes, sir. 

23 Q. 1\11 right. Dack in September why were you following 

24 and surveilling that truck? 

25 A. l\t that point that's the first time we ever seen that 
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1 

2 

3 

truck. W e w ere trying to figure out -- like w e were 

t his l ast t ime, t rying t o fi gu re out a mode of 

t ransport ation. 

4 Q . For Seneca cigarettes? 

5 A. Yes, sir. 

6 Q. Okay. And did I understand you correctly, you 

7 t esti fied In September of 2015 Grand River was 

8 authorized to sell and dist ribute Seneca cigarettes 

9 In the state of Michigan; Is that correct? 

10 A. I never said that, sir. I said as of Decem ber 11 I 

11 knew t hey were not allowed t o. Prior to that I do 

12 not know t he d ates. 

13 Q . All right. Were you aware that between December 20 14 

14 and August of 2015, and then usually It goes 90 days 

15 beyond that, Grand River was a participating 

16 manufacturer of cigarettes? Do you know that? Are 

17 you aware of that? 

18 A. Again, like I said, I don't know the dates that t hey 

19 w en! aut horized. I knew th ey were au thorized at one 

20 t ime. 

21 Q. All right. Now, you knew that In December they 

22 weren't, December 11, because you received a notice 

23 from the Department of Treasury that told you Grand 

24 River Is no longer authorized? 

25 A. We received notification of which NPMs are authorized 

79 

1 for sa le in the state of Michigan. I believe t hat 

2 same noti fication is also on t heir website. 

3 Q. And did you ever look on the website to see if, In 

4 

5 

fact, Seneca cigarettes or Grand River was authorized 

to distribute tobacco in the state or Michigan? 

6 A. On December 117 

7 Q. Before that. In September when you were surveilllng 

8 this trailer did you check to see whether, In fact, 

9 Seneca cigarettes were not authorized In the state of 

10 Michigan? 

11 A. Like I said, we had received n oti fications for that 

12 which would be t he same informati on. 

13 Q. Okay. 

14 A. It would be based off what they sent. 

15 Q. Based on what who said? 

16 A. Departme nt o f Treasur y. 

17 Q. Okay. tlow, maybe you can help me out, did you go 

18 through a training to become a tobacco tax ·· -· 

19 training to be tobacco tax enforcement? 

20 /\. Yes. 

21 Q . And when was that? 

22 A. There's yearly updates. I th ink the first time wa s 

23 2012 or 2013. I'd have to go bacl< .ind see w hen th e 

24 t eams were actually set up. 

25 Q. And d,d you attend each one or those conferences or 
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1 seminars every year? 

2 A . Yes, sir . 

3 Q. And whal time of year do they usually have those 

4 seminars? Beginning or the year? Middle or the 

5 year? 

6 A. I want to say it's the end of the year. I don' t 

7 r ecall. 

8 Q . Okay. And did you discuss non-participating 

9 manufacturers, Seneca cigarettes, anything else at 

10 that time? 

11 A. We discussed non-part icipating and participating 

12 manufacturers, yes, sir. 

13 Q. And In 2000 -- so let's say maybe you were there at 

14 the end of l he 2014, perhaps, Lhe meeting, It would 

15 be December? 

16 A. I w ould have gone to the training In 2014, yes, sir . 

17 Q. And at that time did you receive any brochures or any 

18 Information from the Department of Treasury that, In 

19 fact, Grand River Enterprises Is authorized to 

20 

21 

distribute to sell Seneca cigarettes In the slate or 

Michigan? 

22 A. It's possible those were In the packets. I can't 

23 remember 2 014, sir. 

24 Q. Okay. Mow, If you know, Just because Grand River was 

25 not authorized to distribute, did not have an 

81 

1 

2 

3 

agreement with Department or Treasury to distribute 

Seneca cigarettes for sale In the state of Michigan, 

do you know If they're able to sell It In Illinois, 

4 for example? 

5 A. That would be an agreement with a diffe rent state. I 

6 would have no knowledge of that. 

7 Q. But the Slate of Michigan cannot stop Grand River 

8 Enterprises from shipping product to I llinois to be 

9 sold there, would they? 

10 A. That I wouldn't be aware o f, sir. 

11 Q. Okay. And I believe In your testimony you said not 

12 authorized -- Seneca v1as not authorized for sale In 

13 the state of Michigan; Is that what you lesllfied to 

14 earlier? 

15 A. Yes, si r . 

16 Q. Okay. Were you aware -· 

17 A. I'm sorry, not a u thorization -- or to sell or possess 

18 In the state of Michigan, yes, sir. 

19 Q . Okay. 

20 /\. I'd have l o lool< .i l the exact wording of how it'~ 

21 w r itten In the TPTA, bu t , yes, sir. 

22 Q. Okay. tlow, you testified that you v,ere rollowlng 

23 these t rucks and you followed them for about an hour 

24 aner they left l he --

25 A. It would have been an h our or less. 
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1 Q . Or less? 

2 A. I didn't d ocument any tim es. 

3 Q. It doesn't matter. /Ind I believe you testified that 

4 at most you were behind them for -- about a quarter 

5 mile behind them; is that correct? 

6 A. That would be just -- i t v aried, you l<now, depending 

7 o n what was going on with the roa dway and the 

B traffic. 

9 Q. Okay. And how fast were you going when you were 

10 following them? 

11 A. I don't know, sir. I wasn't driving. Detective 

12 Sergeant Croley w as. 

13 Q. What's the speed limit on that road? 

14 A. Speed l imit is 55. 

15 Q . The truck and trailer when they were pulled over, 

16 they were going 62 miles per hour? 

1 

2 

3 

time between the time you were following them and the 

time the vehicle was stopped on the side of the road? 

Did you stop anywhere, pull off the road? 

4 A. I don' t recall, sir. 

5 Q . Can you tell me why It t ook seven minutes -- when you 

6 got to the scene, the trailer door was open, correct? 

7 A. Yes, si r. 

B Q. Okay. Tell me why perhaps It took you guys seven 

9 minutes or more to get to the scene if you were 

10 traveling behind this vehicle at 55 miles an hour, 

11 quarter mile behind them? 

12 A. Again, sir, w e weren't stopping just to get me i nto 

13 th e? v ehicl e so we didn 't stop w ith it. We continued 

14 

15 

16 

on. What happened at th e time of the traffic stop 

was with Trooper Lajimodier e. I wasn' t present 

during any of that. 

17 A. According to what Trooper Lajimodiere tol d m e, yes, 17 Q. Oh, so you're saying that you went by the vehicle as 

1 B sir, 18 It was stopped on the side of the road ? 

19 Q . So you wanted to make sure you stayed behind them all 

20 the t ime, correct? You wanted to have contact with 

21 this vehicle, correct? 

22 A. 1 did not wa nt to lose sigh t o f th at vehi cl e, that i s 

23 correct, sir. 

24 Q. All right. How far -- how long do you think it would 

25 take a car traveling at about 50, 55 miles an hour to 

83 

travel a quarter of a mile? 

2 A. I don't know the answer, si r. 

3 Q . A minute, two minutes? You drive, cor rect? In 

4 fact --

5 A. Yes. 

6 Q . -- you drive for a living? 

7 A. 55 miles an h our, d oing a quarter mile, l ess than a 

B minute, probably. 

9 Q. Okay. l ess than a minute. Now, when you -- I 

10 believe at the preliminary exam -- I believe you were 

11 there when we watched the video of the stop of the 

12 vehicle by Trooper Lajimodiere? 

13 A. No, sir, I was not. I was sequestered. I did not 

14 see the video. 

15 Q . Okay. Do you know how long the vehicle was stopped 

16 before you arrived on scene? 

17 A. No idea, sir. 

18 Q. Oka y. If l was to tell you that it was about seven 

19 minutes before you arrived on the scene, before your 

20 Leam arrived on the scene, would you have a problem 

21 with that? 

22 A. I have n o idea how lo ng it was, sir. It did n't seem 

23 lo ng to me but t he video would sh ow the time f ram e. 

24 I don' t know i t. 

25 Q. Okay. So I guess my question Is did you stop at any 

84 

19 A. While it was being stopped I went by it. I n ever 

20 stopped . 

21 Q . And how far did you go before you came back? 

22 A. Probably h alf, three-quarters mile down the ro ad 

23 there's a -- I don't k now if it's a drive or road 

24 that goes bacl< t o the south. We pulled on that and 

25 just sa t and waited . 

85 

1 Q. So you did pull over and stop? 

2 A. After t he traffic s top, yes, sir. 

3 Q. At any time back In September -- you already 

4 testified December when you were surveilling them you 

5 never saw any cigarettes being loaded or unloaded on 

6 the truck, correct? 

7 A. Correct. 

8 Q . In September of 2015 when you follol'led them from the 

9 barn to the casino did you see any cigarettes in the 

10 t rai ler? 

11 A. No, sir, I did not. 

12 Q. Did you witness anybody taking or putting back 

13 cigarettes, loading or unloading cigarettes In the 

14 trailer? 

15 A. I d id not. 

16 Q . You remember testifying at the prelim inary exam, 

17 correct? 

1 8 A. Yes, sir. 

19 Q . All right . /Ind let's sec if I can -- I believe 

20 earlier today you testified that \'OU didn 't kno•:1 

21 whether there was any kind of authorization given by 

22 the llt torney General 's office for you guys to go 

23 ahead and open up the boxes; is that correct7 

24 A. I advised I was not p art of that conversation. 

25 Q. Okay. But you spoke to the Individual, Is i t 
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1 Bel,mger? 

2 A. Be langer. 

3 Q , That may have spoken to the Attorney General's 

4 office, correct? 

5 A. Detective Sergean t Belanger supposedly talked to the 

6 Attorney General's office. I was not part of the 

7 conversation, thou gh . 

8 Q . Okay. And to a question that was posed to you at 

9 that time by, I beli eve It was brother counsel, he 

10 said, did you have that, at least In your mind, the 

11 permission from someone at the Attorney General's 

12 office to open the box prior to gett ing a warrant? 

13 That's on page 77 of the transcript , judge. And your 

14 answer, I was advised to go ahead and make •• to see 

15 what kind of stamp It had on It, yes, sir. So, In 

16 fact, It was communicated to you by whomever spoke to 

17 the Attorney General's office, In this case Belanger, 

18 that there was permission given by someone at the 

19 Attorney General's office for you to go ahead and 

20 open up the boxes to see what kind of stamp was on 

21 It? 

22 A. Det ective Sergeant Belanger r equested I go into the 

23 

24 

25 

trailer to check on the s tamp. Whether that was a 

request of the Attorney General or an authorization, 

again, I was not part of that conversation. 

87 

1 Q . So she's the one that-· It 's a she-· I 'm sorry, 

2 Detective Belanger Is the one that told you to go 

3 ahead and go Into it? 

4 A. I'm sorry, you cut o ut. 

5 Q . It was Detective Belanger that told you to go ahead 

6 and go Into the box and see what kind of stamp Is on 

7 It, Is that what you're saying? 

8 A. Yes, sir. 

9 Q . And that was after she spoke with somebody from the 

10 Attorney General's office, correct? 

11 A. Yes, sir. 

12 Q . Okay. Prior to speaking to somebody from the 

13 

14 

Attorney General's office, she never said go ahead 

and go in there, did she? 

15 A. Prior to that conversation? No, sir. 

16 Q. Does she outrank you or do you guys have the same 

17 ranking? 

18 A. We h ave the same rank now. At the time I was a 

19 trooper. Tha t 's why I say Detective Se rg ean t Crol ey 

20 ilnd Detective Se rgciln t Clc liln!)er were the lead 

21 officers on the Investigation. I was not. 

22 Q . And she told you go ahead and do It, correct? 

23 A. Yes, si r. 

24 Q. Okay. 

25 MR. SAM/\/\N: I have no furtt,er questions. 

88 

Thank you. 1 

2 

3 

THE COURT: On behalf or the people. 

REDIRECT EXAMINATION 

4 BY MR. GRANO: 

5 Q, When you drove to The Pines on December 11, what time 

6 of day was It? 

7 A. I don't re call. I know it w as daylight. I cou ld 

8 easily sec. As far as a time frame, I 'm not sure, 

9 sir. 

10 Q . Was the store open for business? 

11 A. Yes, s ir, It was. 

12 Q . When you did your surveillance In September was The 

13 Pines open for business? 

14 A. Yes, sir. 

15 Q. Was the casino •• the Marquette casino open for 

16 business? 

17 A. As far as I know it was, sir. I did not go into It. 

18 I've n ever known that place -- as far as I know, 

19 that's open 24 hours a day, seven days a week. I 

20 don't know that It ever shuts down. 

21 MR. GRANO: I have no further questions. 

22 

23 

24 

25 

MR. PISZCZATOWSKI: If I can just ask one 

or two questions, If I could? 

89 

1 RECROSS EXAMINATION 

2 BY MR. PISZCZATOWSKI: 

3 Q. Is there a difference In your mind between Seneca 

4 Manufacturing and Seneca cigarettes? 

5 A . Yes, sir. 

6 Q . And was Seneca Manufacturing an approved manufacturer 

7 or participating manufacturer In the state of 

B Michigan on December 11, 2015? 

9 A. Seneca Manufacturing is a non- participating 

10 manufacturer. As far as whether they were approved 

11 

12 

for sale -- Seneca Manufa cturing, whether they're 

approved for sa le In the sta te of Michigan In 2015, I 

13 can 't answer that, sir. 

14 Q . Do you know National Tobacco? 

15 A. l know of National Tobacco, yes, s ir. 

16 Q. Were they a non-participating manufacturer or were 

17 they approved for sale In December or ' 15? 

18 A. Sir, I can ' t answer who was or was not approved 

19 w ithou t looking i t up to find out who is approved for 

20 sa le in the s tate o f Mlch ig,111 at that time. 

21 Q . Other l han Seneca cigarettes, you can tell us thal, 

22 though? 

23 A. Seneca brand cigarettes, the ones we're talking .ibout 

24 today? 

25 Q . Yes. 
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1 A. For December 11? 1 as an approved non-participating manufacturer, 

2 Q. Yes. 2 correct? 

3 A. That I can say yes. 

4 Q. Okay. Now -- and what's Important is when you were 

3 A. Correct. I cannot answer that question. 

4 Q. Okay. 

5 concerned that the t ribe was moving -- I forgot what 5 MR. PISZCZATOWSKI : Thank you, Your Honor. 

6 word you used, but t ransporting Seneca cigarettes, 6 THE COURT: Sir, how did you specifically 

7 you were doing surveillance back In September of' l 5, 7 choose this vehicle? Is this one that you had been 

8 correct? 8 watching? 

9 A. We did surveillan ce in September of '15, yes, sir. 

10 Q . /Ind was it -- were Seneca cigarettes approved for 

9 THE WITNESS: Yes, sir. Excuse me, yes, 

10 ma'am. I apologize. That vehicle we had seen at the 

11 sale In September of' 15? 11 pole barn in the Baraga area with a trailer. We 

12 A. Again, si r, I cannot answer t hat ques tion. 12 watched it travel to Marquette to the casino where It 

13 Q . But you said you were concerned they were moving 13 backed up. We -- at that point in t ime we were 

14 Seneca cigarettes and that's why you were surveilling 

15 back In September of' 15, correct? 

16 A. We knew that the KBIC --

17 Q. Excuse me. Let me just stop you. You were doing --

18 If you can answer the question yes or no, please do. 

19 A. I can't. I can't. 

20 Q . Okay. 

21 A. I can't answer your question y es or no. 

22 Q. I'll rephrase It. So you were doing surveillance In 

23 September of 2015, correct? 

24 A. Yes, sir, we were. 

25 Q. Okay. And you testified, if I heard you correctly, 

91 

1 that you were concerned -- that you were concerned 

2 that the tribe was t ransporting Seneca brand 

3 cigarettes back In September of ' 15, correct? 

4 A. I w as -- w ell, we were concerned about selling 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 untaxed tobacco in the sta te of Michigan, y es. 5 

6 Wh ether they were a non-par t icipatin g -- excuse me, 6 

7 an approved non- par ticipating manufacturer or 7 

8 unapproved non-participatin g manufacturer at that 8 

9 t ime, I cannot answer that question . 9 

1 O Q. Okay. And whether they were an approved 10 

11 non-participating manufacturer, so If they were an 11 

12 approved non-participating manufacturer, that means 12 

13 they could sell cigarettes, correct, in the state of 13 

14 Michigan? 14 

15 A. If they're approved in an escrow account with the 15 

16 Department of Treasu ry, y es, they can, and t hey sti ll 16 

17 put th eir Michigan t ax stamp on it. 17 

18 Q. /Ind If they're a non-approved non-participating, that 18 

19 means they can 't, I guess is what you're saying, 19 

20 correct? 

21 A. Correct. 

22 Q. Okay. /Ind In September - - just so I'm clear, in 

23 September of 20 15, when you were survcllllng, you 

24 don't know whether Seneca brand cigarettes were being 

25 sold as a non-approved participating manufacturer or 
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20 

21 

22 

23 

24 

25 
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starting to wonder if that was possibly the mode of 

t ransportation. We again seen that vehicle in 

December and that's when we were starting to figure 

out that that was probably the mode of 

transportation. 

THE COURT: So did it take an hour or 

thereabout, a little under, over, whatever It v1as you 

said, until the driver was speeding and then he could 

be stopped? 

THE WITNESS : No, ma'am. When we were 

headed towards Marquette -- Trooper Lajlmodiere -

Trooper U was based out of the Negaunee post. He 

93 

was actually headed In our direction. We were 

westbound. When he first crossed paths with it is 

when he got his radar, first t ime he saw the vehicle. 

THE COURT: And then the radar picked up 

the speeding and then they were stopped? 

THE WITNESS: Yes, ma'am. 

THE COURT: And so If they were suspected 

of transporting the cigarettes, why not get a 

warrant, if you had all this time, or why not - -

THE WITNESS: At that point? 

THE COURT: Yes. 

THE WlnJESS: /It that point in time we did 

not know if tha t was the mode of transportation. 

That's what we were t rying to determine. 

THE COURT: So once you have them on and 

once you have the vehicle, why not get a warrant at 

that point? 

THE WITNESS: At that point the vehicle was 

open, as I explained they were -- those cigarettes 

1·:crc produced b;• a non-p:irticiratlng manufacturer. I 

can tell you what my opinion was. l can't tell you 

what Detective Sergeant Belanger, what her reason was 

for telling me to go in to do the Inspect ion. I can 

tell you what 1 believe. 

THE COURT: That's all I 'm asking Is why 

94 
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2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

not get a warrant then? 

TH E WITNESS: Well, I go by what I believe 

as far as what I was doing. Under the TPTA, if the 

officer agent of the Department of Treasury has 

belief that -· or reason to believe a felony - · a 

violation of the TPTA is being committed, we are able 

to search. When the back of that trailer was open, I 

observed those cigarettes. That's what I went under 

my belief on. Now, what Detective Sergeant 

Belanger --

THE COURT: That's okay. You can stop 

r ight there. That's all I 'm asking. 

THE WITN ESS: Okay. 

THE COURT: Thank you. Anything else based 

on what I've asked? 

MR. GRANO: Nothing for the people. 

MR. PISZCZATOWSKI: No, thank you, Your 

Honor. 

THE COURT: All right. Next witness. 

Thank you, sir. 

THE WITNESS: Yes. Thank you, ma'am. 

MR. GRANO: The people would call Trooper 

u . 
DETECTIVE RYAN : I 'l l go get him. Do you 

want me sequestered? 

95 

1 MR. GRANO: Yep. 

2 THE COURT: Thank you. 

3 DIRECT EXAMINATION 

4 BY MR. GRANO: 

5 Q. Trooper, can you state your name for the record? 

6 A. Ch ris J Lajimodiere, L-a-j+m --

7 MR. GRANO: I'm sorry. 

8 THE WITNESS: -- o-d •· 

9 MR. GRANO: One second. You have to get 

10 sworn In. 

11 THE COURT: Sir, please raise your right 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

hand. 

Do you swear or affirm the testimony you 

are about to give will be the truth, the whole truth, 

and nothing but the truth under penalty of perjury? 

THE WITNESS: Yes, I do. 

THE COURT: Thank you. Please state and 

spell your name for the record. 

THE WITNESS: Chris J Lajimodicrc, 

l.-a- j -i-m-o-d+cr-e. 

HIE COURT: Thank you. Counsel. 

22 TH E WITNESS: You're welcome. 

23 BY MR. GRI\NO: 

24 Q. Sir, how arc you employed? 

25 A. With t he Michigan State Pol ice. 
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1 Q. What unit? 

2 A . I am currently assigned to the eighth district 

3 h om etow n security team. 

4 Q . Did you work for Michigan State Police In December 

5 2015? 

6 A. Yes. I was assigned to the Negaunee post at that 

7 time. 

8 Q . Like, road patrol? 

9 A. Yes, sir. 

10 Q . Okay. Did you -- were you working on December ll, 

11 2015? 

12 A. Yes, I was. 

13 Q . Did you receive information from Trooper Ryan 

14 regarding a pickup truck with t railer? 

15 A. Yes. I talked to Trooper Ryan. I had received 

16 information that there was a green Ford pickup truck 

17 with a gray trailer traveling eastbound on US-41 near 

18 Negaunee. 

19 Q . How far is It from Baraga to Negaunee, to the post, 

20 approximately? You don't have to be exact. 

21 A. Baraga to Negaunee I would estimate 75 miles. 

22 Q. Okay. And where were you when you got this call from 

23 Trooper Ryan? 

24 A. I was at the state police post In Negaunee Township. 

25 Q . Okay. And so did you head out on US-4 1 towards 
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1 Baraga? 

2 A. Yes. I started patro lling towards Ely Township on 

3 US-41. 

4 Q . How far Is that from the post? 

5 A. From the post to - - a little shy of -- m aybe 15, 20 

6 miles. 

7 Q. Okay. And did you see the vehicle you were looking 

8 for? 

9 A. Yes, I did . It was traveli ng eastbound on US-41 just 

10 going into Ely Township. 

11 Q. Were you in a marked squad car? 

12 A. Yes. I was in a fully marked blue Michig an State 

13 Police Charger patrol vehicle . 

14 Q . Okay. l\nd docs that vehicle have radar? 

15 A. Yes, it docs, sir. 

16 Q . l\nd were you able to get the vehicle -· the truck 

17 vehicle you saw on radar? 

18 A . Yes, I was. I w as - - had a rada r reading of 62 miles 

19 p er hour in a 5 5 m iles per h our :zone. 

20 Q. Oased on that reading, what did you do? 

21 A. Due to trafric I had t o pull over on to the side of 

22 

23 

the road, allow some traffi c, I pursued after the 

vehicl e and waited until a straigh t stretch of 

24 roadway to ini ti ate a traffic s top. 

25 Q . Were you able to stop the vehicle? 

98 
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1 A. Yes, I w as. I stopped the vehicl e on US -41, wha t is 

2 known as Evergree n stretch in Ely Township. 

3 Q. Did you make contact with t he driver? 

4 A. Yes, I did. I contacted the drive r, request ed hi s 

5 driver 's license, veh icl e paperwork. 

6 Q. And who was the driver? 

7 A. The driver was Mr. Davis. 

8 Q . Okay. And that's John Davis? 

9 A. Yes, sir. 

10 Q. Okay. And you see him sitting next to you in court 

11 t here •• or In that room? 

12 A. Yes, s ir. A checkere d green, black or blue shi rt. 

13 Q. Okay. And what, if anything, did you inquire of Mr. 

14 Davis? 

15 A. I h ad asked him if he had seen me going t he oth er 

16 way. H e said that h e had. I asked him if he knew 

17 

18 

19 

20 

21 

how fa st h e h ad b een going. I don 't recall him 

sayi ng that h e knew. I advised him that h e w as going 

62 m i les per hour and that's the reason for the 

traffic stop. I a lso ID'd Mr. Magnant. Mr. Magnant 

did not have an ID card on him so I v erbally got his 

22 information and took that d o wn in my n otebook. 

23 Q. Okay. I 'm going t o stop you right there. Did either 

24 of them give you a State of Michigan driver 's 

25 license? 
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1 A. I believe Mr. Davis would have identified himsel f 

2 with a Michigan license. 

3 Q. Okay. Did t he truck you stopped, did t hat have 

4 Michigan plates or KBIC plates? 

5 A. The t r uck and trail er I had stopped h ad KBIC plates. 

6 Q. Do you know in your experience as a road trooper in 

7 the eighth district, does KBIC maintain any type of 

8 electronic database with the State of Michigan? 

9 A. I don't be lieve so. I cannot run -- I can ru n·· if 

10 I make a traffic s top and It's a Michigan plated 

11 

12 

13 

vehicle o r a Michigan license, I can e asi ly run that . 

With KBIC i t's been my experience I can't run that 

plate. I thin k we eithe r h ave t o have dispatch 

14 c enter c all u p t o KBIC - - I don't even kn ow who they 

15 call up ther e t o g et in fo rmatio n back if we needed 

16 i t . 

17 Q. Is it a significantly longer process to get 

18 information on a KBIC plate tha n a Michigan plate? 

19 A. Yes . Becau se I have t o h ave the dispatch center 

20 call, \ 'OU kno w, if I need som e information. 

21 Q. Okay. So you Indica ted you got Information from the 

22 driver. At some point did you ask the driver if you 

23 could -- what he w.is hauling? 

24 A. Yes. W e h ad a con versation. They s;iid t h at they 

25 wern g oing·· o r they were traveling to •• 
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1 MR. PISZCZATOWSKI: Objection, Your Honor. 

2 They. I would like to have someone identified. If 

3 t here's words being spoken, who it was, Your Honor. 

4 THE COURT: Si r, can you j ust restate your 

5 answer and Identify who you're t alk ing about instead 

6 of using they? 

7 THE WITNESS: Your Honor, there was 

8 conversation back and forth. I'd have t o review the 

9 t ape and try to sec who was actually answering. I 

10 cannot recall who did most of the talking back and 

11 forth from inside t he vehicle, if it was Mr. Davis or 

12 Mr. Magnant. That's why I refer as they. 

13 BY MR. GRANO: 

14 Q. Old anybody Indicate to you that t hey were 

15 t ransport ing cigarettes? 

16 A. Nobody said they w e re t ranspor ting cigarettes . I 

17 

18 

19 

20 

21 

22 

23 

24 

25 

t alked to them. Ta lking to Mr. M agnant, Mr. Davis, 

w as advised •• 

MR. PISZCZATOWSKI : Object ion. 

THE WITNESS: • • t hey were en route •• 

MR. PISZCZATOWSKI : Objection. Unless he 

can say who said what, Your Honor, I 'm not sure It's 

relevant for this court 's considerat ion. 

MR. GRANO: We can Just move on. 

THE COURT: Well, let's m ove on and strike 
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1 the answer. Move on . 

2 MR. GRANO: Well, he can say that nobody 

3 testifled •• or nobody gave him Information that 

4 t here was cigarettes . I think we can stop it t here. 

5 H IE COURT: Well, t hen stop it t here or 

6 rephrase or reask t he question. He didn't answer it 

7 that way, sir. 

8 MR. GRANO: Okay. 

9 BY MR. GRANO: 

10 Q. Did anybody give you information t hat there was 

11 cigarettes being t ransported? 

12 A. No, si r . 

13 Q. Okay. Did you ask Mr. Davis or · · I think you 

14 Indicated Mr. Davis was driving? 

15 A. Correct . 

16 Q . Did you ask Mr. Davis If you could see what was In 

17 t he t railer? 

18 A. Yes. 

19 Q. And did he agree to t hat? 

20 A. Yes. H e vo lunta ri l y exited t h e vehicle v1ith some 

21 keys. They wal ked -· we walked back t owards the 

22 trailer a n d h ad some con ver sa ti on . 

23 Q. Ok ay. Did you tell him he did not have t o open t he 

24 t railer? 

25 A . I m acle a statement that wa s ob viously not forcing him 
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1 to open the t ra iler. 

2 Q . Okay. /\nd did he still open the t railer? 

3 A. Yes. He still k ept with the lock and opening the 

4 tra il. 

5 Q. And when he opened It, what did you sec Inside? 

6 A. I observed brow n ca rd bo ard boxes that had Seneca on 

7 them. 

8 Q . Okay. Do you have any training of tobacco products 

9 tax? 

10 A. I have in the past . I 've kind of d one som e research 

11 on some of i t . It looks like I might have r eceived 

12 som e back In 2 013. 

13 Q. Okay. Once you saw tobacco, what did you do? 

14 MR. PISZCZATOWSKI: Objection. He didn't 

15 say he saw tobacco. Object to the characterization. 

16 Saw some boxes, had the word Seneca. 

17 MR. GR/\NO: Rephrase. 

18 THE COURT: Sustained, rephrase. 

19 BY MR. GRANO: 

20 Q . Do you know what Seneca -- you said the box had 

21 Seneca. Do you know what Seneca Is? 

22 A. I kn ew Seneca t o be a brand of cigarettes. 

23 Q . Okay. Once you saw a box with a brand of cigarettes 

24 on It, what did you do? 

25 A. I saw the amount of boxes, I contacted the tobacco 
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1 tax enforcement team. 

2 Q . Okay. And was your involvement over at that point or 

3 did you continue to search? 

4 A. I r emember asking Mr. Davi s, kind of like, you k new 

5 that was back there, and he said t ha t he w as just a 

6 worker and I t o ld him, I hav e a j ob to d o also. I 

7 had -- w e kind o f stepped off to the shoulder and I 

8 just stayed with them. I didn't do any o th er 

9 searches or anything. 

1 O MR. GRANO: Thank you. No further 

11 questions. 

12 CROSS EXAMINATION 

13 BY MR. PISZCZATOWSKI: 

14 Q . Trooper, excuse me because I 'm going to t ry to face 

15 this way just so the court reporter can hear me. I 

16 don't mean any disrespect to you, okay? 

17 A. None taken. 

18 Q. Okay. Cool. So you got a radio message at some 

19 point -- I'll try to Jump to the jump street , but you 

20 b~slrnlly got a radio or something, communication 

21 from Trooper Ryan, correct? 

22 A. Yes. That morning I ta lked to Trooper Ryan nnd 

23 Detective Sergeant Cro ley. 

24 Q. Trooper Ryan and Detective Sergeant Croley? 

25 A. Correct. 
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1 Q . Okay. /\nd what did Trooper Ryan -- do you remember 

2 the exact words that Trooper Ryan said to you? 

3 A. I don' t r emember exact words, no, sir. 

4 Q . Okay. He asked you, though, to try to effectuate a 

5 t raffic stop on a vehicle? 

6 A. Yes, sir. 

7 Q . And do you recall if he said anything in addi tion to 

8 the traffic stop? What else did he say, why he 

9 wanted you to effectuate a traffic stop? 

10 A. That It may possi bly be con tain ing or hau ling Seneca 

11 cigarettes. 

12 Q . And he used the word In your memory, Seneca 

13 cigarettes, correct? 

14 A. Yes. 

15 Q . As opposed to Illegal or untaxed cigarettes? 

16 A. I mean, w e had t his d iscussion at the p reliminary. 

17 Q . You remember he used the words Seneca cigarettes, ls 

18 that what --

19 A. Yes. We w ent over there. I n t he r eport I said 

20 Seneca cigarettes. 

21 Q . Okay. And at that time he used the words may 

22 possibly -- the trailer may possibly contain Seneca 

23 cigarettes, correct? 

24 A. Correct. 

25 Q . Okay. And so you tried to effectuate a traffic stop, 
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1 which you did, 62 In a 55, we know that whole drill. 

2 You pull him over, you approach the cab, correct? 

3 A. Yes, sir. 

4 Q . Okay. You gel a driver's license from Mr. Davis, 

5 correct? 

6 A. Correct . 

7 Q . Registration for the vehicle, correct? 

8 A. Yes. 

9 Q , You have a discussion, then, with the passenger, you 

10 get some verbal Ident ification, et cetera, correct? 

11 A. Yes. 

1 2 Q. Okay. You go back now to your vehicle and start 

13 writing a t icket? 

14 A. No. I continue t o speak with Mr. Davis. 

15 Q. Because falrly put, your goal was to try to get Into 

16 the back of that trailer, correct? 

17 A. I w as ascertaining what t hei r t ravel plans were or 

18 w h at they hncl In th e trailer. 

19 Q . Let me ask it again. You didn't go back l o write a 

20 t lck<'l, correct? 

21 A. Correct. 

22 Q . You had a different idea In mind at that point, 

23 correct 7 I'll withdraw the quesllon. 

24 A. I w ould agree. 

25 Q . Okay. Okay. Fair enough. I mean, let's be honest, 

106 
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1 

2 

3 

you weren't stopping -- we all got this from the 

exam, you weren't stopping this trailer because you 

were on speed patrol that day, right? You weren't on 

4 traffic enforcement, right? I mean, you might have 

5 been but that's not why you stopped the trailer and 

6 the truck, right? 

7 A. Right. I was told to be on the l ook out for it ilnd 

8 sec If I could get a valid stop. 

9 Q. /Ind to try to see If there was a way to get into the 

10 back of the trailer to see what they were hauling, 

11 correct? 

12 A. Well, it was to see if I could s ee if they had any 

13 Seneca cigarettes. 

14 Q. Okay. And you looked Into the cab, correct, the cab 

15 of the truck? 

16 A. I'm kind of short. I don't know if I could even see 

17 i n that F 250. 

18 Q . Okay. So I guess the question is did you look into 

19 the cab of the truck and did you sec any Seneca 

20 cigarettes? 

21 A. From where I was standing I didn't sec anything. 

22 Q . Okay. So you then continue the conversation with the 

23 driver and the passenger, correct? 

24 A. Yes, sir. 

25 Q. And at some point you continue it rather than writing 
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1 a ticket for the 62 in a 55; fair enough? 

2 A . . We had a short conversation, yes. 

3 Q . Okay. And during the course of that short 

4 conversation you asked to try to see what's in that 

5 t railer, correct? 

6 A. Yes. 

7 Q. Okay. And what words do you use when you make that 

8 request? 

9 A. I don't r emember verbatim. I guess we'd have to 

10 watch the video and sec If we can hear i t. 

11 Q. Okay. But you basically said something like, can I 

12 look in the back of the trailer? 

13 A. Something to that effect. Do you mind or·· I don't 

14 know exactly, sir. 

15 Q. You're a pretty polite guy, I got that, so you said, 

16 do you mind i f I look in the back of the t railer, 

17 correct? 

18 A. I can 't remember ex.ictly what. 

19 Q. Okay. Now, at that point you have seen nothing that 

20 Mr. navls or Mr. Magn;int have done that vmuld cau~r 

21 you as a state trooper to arrest them; fair enough? 

22 A. Yes. 

23 Q . Okay. So now you go back to the trailer with Mr. 

24 Davis, fair enough? 

25 A. Correct. 
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1 Q . And Mr. Davis opens up the trailer; fair enough? 

2 A. Yes. 

3 Q . And you look In the trailer and you see boxes and it 

4 has the words Seneca and it has the word -- I'm sure 

5 it has cigarettes •• well, I don't know what It has. 

6 What did It have, do you remember? 

7 A. I just rem ember the Seneca and the brown cardboard 

8 boxes. 

9 Q. Okay. Now, at that point do you arrest Mr. Davis? 

10 A. I don't arrest anybody. 

11 Q. Okay. So at that point you don't arrest Mr. Davis. 

12 So -- correct? You don't arrest anybody? 

13 A. Correct . 

14 Q. Okay. So now you see Seneca cigarettes, you see Mr. 

15 Davis, he's the driver, but you don't make an arrest; 

16 fair enough? 

17 A. Yes. 

18 Q. Okay. And what you do do, however, Is •• now the 

19 trailer is open so you call the tobacco tax 

20 enforcement team, correct? 

21 A. Yes. 

22 Q . Fair to say that before you stop that t railer and 

23 that t ruck you had no contact with that truck or 

24 trailer In your life, at least as far as you know? 

25 A. Not that I know of. 
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1 Q . Okay. Anyway, you go and you go into •• and you make 

2 a call, you call the tobacco tax people. Who did you 

3 call, by the way? 

4 A. I do not recall, sir. I remember just - - I think I 

5 called them v ia radio so I don't k now who an swered. 

6 Q . Okay. Now, you don't -- I'm sorry, you never asked 

7 Mr. Davis or Mr. Magnant, do you have a t ransporter's 

8 l icense, correct? 

9 A. Correct. 

10 Q . You don't ask them whether they're licensed to haul 

11 tobacco, correct? 

12 A. Correct. 

13 Q . And fair enough to say at that point you don't even 

14 know whether that's a violation or whether they've 

15 committed any violation; fair enough? 

16 A. I b elieve there was a v io la tion due to the amount of 

17 Seneca cigarettes back there but I don't know an 

18 exact violation. 

19 Q. And, In fact, when we talked about that at the 

20 rrchminary eYam l'lhcn you w<>re eYamlnl)d •• ancl r hate 

21 to do this · · when we asked what was the violalion of 

22 law, your answer, that's what I can't say? 

23 A. night. I do not know the exact violation or law. 

24 Q. Okay. Got it. So you don't •• again, you don·t 

25 effectuate an arrest at that point. We move along. 

11 0 
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1 

2 

3 A. 

4 

5 

How long is it before the tobacco tax t eam now 

arrives on the scene? 

I cannot recall exactly. It would be ·· w e'd have to 

watch the video. It wasn't a long period of time. l 

would say just minutes. 

6 Q. Like, how many minutes, do you know? 

7 A. One or two maybe. 

8 Q . Okay. You think It was that quick? 

9 A. I think so . 

10 Q. They arrive on the scene. They get out or the car 

11 

12 

and then they go into the trailer, correct? Someone 

goes into the trailer? 

13 A. I think l was back in my patrol ca r at some point. I 

14 really didn't pay much attention of who w as tal king 

15 to who or what was going on. 

16 Q . Now, before the tobacco tax team arrives on the 

17 scene, you have to wait minutes, or whatever, at 

18 least is your recollection, and It could be longer 

19 than mlnut~s, correct? You don't really know. 

20 A. I believe it was just a couple minutes. 

21 Q. Okay. We'll go with a couple minutes. And during 

22 those couple minutes, had Mr. Davis got back in the 

23 truck and tried to drive away, would It be fair to 

24 say that you would have stopped him? 

25 A. Yes. 
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1 Q . You would not allow them to leave, correct? 

2 A. Correct. 

3 Q . Okay. Now, did you ask either Mr . Davis or Mr. 

4 Magnant whether they knew what was In the boxes? 

5 A. No, sir. 

6 Q. You never looked In the boxes, correct? 

7 A. I never looked In the boxes, corr ect . 

8 Q. Fair to say you don't know what's In them? 

9 A. Correct . 

10 Q. Mr. Grano asked you a couple questions and I'm going 

11 to rollow the process of you getting, you know, to 

12 the back of t railer. Before you went into the 

13 t railer, did you tell Mr. Magnant or Mr. Davis that 

14 they had a right t o refuse to consent to open that 

15 t railer? 

16 A. I never w ent into the trailer and, no, I never told 

17 them they co u ld refuse. 

18 Q . Okay. And did you ever explain to them that if there 

19 was something In that t railer, like cigarettes, that 

20 the\• could gel In troub!c? 

21 A. No, no conversa tion like that. 

22 Q . So you had no conversation about what, if any, their 

23 right s were on the scene; fair enough? 

24 A. When the t ra i ler w as opened, l ike I said, I had Mr. 

25 Dav is s tand b y the side -- w e stood o n t he sid e. I 

1 12 

1 

2 

3 

4 

5 

6 

think at one time Mr. Magnant came out and, like I 

said, w e just stood by on the shoulder until tobacco 

tax team arrived . 

Q . And at the time when Mr. Davis opens that trailer 

door, do you recall him saying words like, there you 

go, boss? 

7 A. Yes, w hen the door was opened, corr ect. 

8 Q. And you were In uni form just like you are today? 

9 A. Yes. 

10 Q . Okay. You had a firearm, I'm presuming? 

11 A. Correct. 

12 Q . Okay . ft was holstered but you had it ? 

13 A. Co rrect. 

14 Q . Okay. Now, did you have -- I 'm Just curious, did you 

15 actually have Mr. Davis' driver's license at that 

16 point? 

17 A . I wou ld have had all the paperwork and license t hat 

18 was provided to me when I was at the vehicle. 

19 Q. So you still were In that -- you had possession of 

20 that stuff? 

21 A. Yes. I don't know if I had It in my hands o r 

22 underneath my tie. I had it somewhere. 

23 Q. Did you ever go back to the radio and call In that 

24 KBIC plate, Just out of curiosity? Strike that. Did 

25 you ever call In that plate before you asked Mr. 

113 

Davis to -- If you could look In the back of the 

2 trailer? 

3 A . I don' t think I even called out the tra ffic stop. I 

4 was in a different t a lk group on the radio. 

5 Q . Okay. So you -- after you stopped the vehicle for 

6 speeding and did whatever you did out on the scene, 

7 correct? You got the license and registration, you 

8 talked to them for a while, all that stuff, r ight? 

9 Are you with me so far? It's kind of a compound 

10 quest ion, isn't it, judge? 

11 A. Yes. 

12 Q . I 'll try to ask i t one at a t ime. So you got the 

13 license, you got the registration, you had all of 

14 that information, personal Informa tion about them, 

15 correct? 

16 A. That they had provided to me, correct. 

17 Q. At least enough information that you could have gone 

18 back t o your car and v1rote a t raffic ticket, correct? 

19 A. I could have w ent back and d id my checks and took my 

20 enforcem ent ;,ction, correct . 

21 Q . So from that point, instead of going back t o the car, 

22 that·~ when you engage him In the conversations, 

23 what's in the t rai ler, et cetera, where are you 

24 going, that kind of talk, r ighl? 

25 A. Rig ht. Li ke 1 d o o n many stops. 

1 14 
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1 Q . Of course. l\nd then you continue the conversation, 

2 got the trailer, the door was open, and then you 

3 called the tobacco tax team, right ? 

4 A. I gu ess, I'm sorry, I missed your questi on. If 

5 you're ask ing was the trailer door --

6 Q . Open? 

7 A. Th e trail er door was open. 

8 Q . Yeah. 

9 A. And that's when I contacted the to bacco t ax. 

10 Q . Herc's my last question, so you'll be happy to hear 

11 that and so will the court, so when you got the call 

12 from Trooper Ryan, right? You got the cal l? 

13 A . Yes. 

14 Q . Until the t ime that Trooper Ryan and his -- the 

15 t obacco tax enforcement team arrives, what's the t ime 

16 frame? 

17 A. I can't g ive an answer to that. I would hav e to see, 

18 you know, what time Is on the report there. I know 

19 from when I had to stop, from the tim e I m ake initial 

20 contact w i t h occupants of the truck, the trail er Is 

21 open within about five minutes and then tobacco ta x 

22 team is there. I can ' t -- I can ' t give you, sir, a 

23 de fini te time on w hen I got the call from -- at the 

24 post and then I think you're asking w hen the s top is 

25 m ade. 

11 5 

1 Q , And when the people arrived on the scene. 

2 A. Right n ow I can't specu late on that, give a time. 

3 Q. Okay. All right. 

4 

5 

6 questions. 

MR. PISZCZI\TOWSKI : Thank you. 

MR. 51\MAAN: Your Honor, just a couple of 

7 CROSS EXAMINATION 

8 BY MR. SAMAAN: 

9 Q . Trooper, w ere you at the scene the whole t ime from 

10 the time you pulled the truck over until everyone 

11 left the scene? 

12 A. I believe so. 

13 Q . Okay. And obviously you were there when Trooper 

14 Ryan, Croley, and that whole crew got there, right? 

15 A. I was there, correct. 

16 Q. And were you privy to any of the discussions that 

17 took place between the other troopers r elative to 

18 what was inside the t ru ck? 

19 A. I d on ' t r eca ll talkin g to t hem out t here at the 

1 Q. But you came to find out that the Seneca cigarettes 

2 that were in the truck or in t he t railer were not 

3 approved for sale In Michigan; is that correct? 

4 A. We ll, I h ad prior information. 

5 Q. From the troopers that were on the scene with you? 

6 A. I don't unde rstand your question, sir. 

7 Q . I t was confirmed that the Seneca cigarettes that were 

8 In that truck were not approved for sale In Michigan, 

9 correct, at the scene? 

10 A. I believe so. 

11 Q . Okay. Was anybody arrested? Was anybody - -

12 A. I don't believe -- I don't bel ieve so. 

13 Q . Okay. A crime was commit ted, correct? 

14 A. Correct. 

15 Q . Yet nobody was arrested? 

16 A. No, I remember transpor ting -- I thin I< I t ransported 

17 Mr. Davis down here to Marqu ette. 

18 Q . And you told them they were free to go, correct? 

19 A. I didn't have any conversation about the 

20 investigatio n. When I called the tobacco t ax team to 

21 come out to the scene, I conducted no further 

22 investi gatio n, sir. 

23 Q. Nobody from the tobacco tax team asked you to arrest 

24 Mr. Davis? 

25 A . I don't r ecall anybody telling m e to arrest any b ody. 
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1 Q . In fact , you just drove him to a place where he can 

2 get home from, correct? You didn't want to leave him 

3 by the side of the road? 

4 A. Right. I wa s jus t asked to transp ort him and that's 

5 what I did . 

6 MR. SAMAAN: All right. Thank you. No 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

further questions. 

down. 

this t ime? 

MR. GRANO: Nothing more for the people. 

THE COURT: Thank you. Sir, you may step 

MR. GRANO: Your Honor, I have no • • 

THE WffNESS: Thank you. 

MR . GRANO: I have no other witnesses. 

THE COURT: Any additional witnesses at 

MR. PI SZCZI\TOWSKI : No other witnesses on 

behalf of defense. 

MR. SI\MAI\N: No. 

THE COURT: All right. Argument. Thank 

20 scen e. I th in l< ;, tone t im e Mr. D~vis and r ha c1 ;i 20 you. 

21 seat in m y p atrol car and we chatted for a g ood time. 21 

22 Q. Did you ever hear Trooper Ryan say, whoa, there's 22 

23 illegal cigaret tes here, It's a felony? 

24 A. I don't re cil ll he.i r ing t h ilt. Like I s.:i id , r wa s 

25 m ost ly in my ca r . 

11 6 

3 l of 37 sheets 

23 

24 

25 

Puge 1 1 s to 1 18 or 138 

MR. GRI\NO: Just briefly, Your Honor -

THE COURT: Brie fly. 

MR. GRI\NO: •· because we did nlc 

extensive briefs. The people's position is that, 

flrsl, l he defendants lack standing. That, secondly, 
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1 for -- Sergeant Croley, can you mute your microphone? 

2 DETECTIVE CROLEY: I 'm sorry. The 

3 defendants wanted to know if they can go. I told 

4 them they should probably stay. 

5 MR. GRANO: On the microphone if you --

6 yeah, it should mute it. 

7 THE COURT: They need to stay. We won't be 

8 much longer but they do need to stay, please. 

9 MR. GRANO: Thank you. I believe four 

10 search warrant exceptions apply. 

11 First, there's consent. I believe that the 

12 driver was told when there was a valid -- first 

13 there's a valid traffic stop. Well, let me back all 

14 the way up. 

15 First we have surveillance of these 

16 vehicles and I believe t he argument is going to be 

17 that there was trespassing. The test for 

18 trespassing, Your Honor, Is the girl scout test. If 

19 the girl scouts can go there, the police can go 

20 there, okay? So in this case Trooper Ryan test ified 

21 he was never anywhere when the business wasn't open 

22 to the public. The casino Is always open to the 

23 public. 

24 My Google photo that was admitted as an 

25 exhibit of The Pines, because I don't know if Your 
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1 Honor has ever been up that way or not, but as you 

2 can see, it's on the side of the road. Google took a 

3 photo of a pickup t ruck in the same spot where the 

4 truck was in this case. If the guy, whatever vehicle 

5 took that picture, took it while driving down US-41, 

6 it was in a place where my trooper could have been 

7 legally to see those t rucks. So that's the first, 

8 there's no trespass in obtaining that information 

9 On the day In question they see the truck, 

10 they follow to a pole barn, two trucks -- the 

11 defendants were in two trucks. They come out of the 

12 pole barn in one truck. They radio ahead if there's 

13 a legal reason to stop the vehicle, stop the vehicle, 

14 see if you can get in the back. Trooper U gets that 

15 call, gets them going 62 in a 55, stops, strikes up a 

16 conversation, asks, can I go back in th e truck? 

17 Says, I'm not forcing you to do this. The driver 

18 takes them to the back, opens the truck. At that 

19 poin t all of the Seneca brand cigarettes are In plain 

20 view. 

21 Secondly, they're in a motor vehicle so the 

22 automobile exception would apply. 

23 Thirdly, tobacco Is a heavily regulated 

24 industry. In People V " Bay Dune, I believe that's 

25 a 2009 case, and other administrative tobacco 

120 

1 searches the Michigan Court of Appeals has held that 

2 the state police do not need search warrants to 

3 effectuate Tobacco Products Tax Act Inspections. 

4 And, lastly, as Trooper Ryan pointed out, 

5 MCL 205 .429 states if an inspector for treasury, and 

6 MSP is considered an inspector for treasury, they're 

7 an agent for treasury, if they have reasonable cause 

8 to believe tobacco is being transported, what would 

9 constitute a felony, they are able to search without 

10 a warrant per the statute, and so all of these would 

11 apply to this case. 

12 The evidence was gathered legally. A 

13 search warrant was not needed, and, therefore, we 

14 would ask that this motion be denied. Thank you. 

15 MR. PISZCZATOWSKI: Your Honor, I 'm happy 

16 to argue the search and seizure motion. Your Honor, 

17 we still have the argument on the motion to quash 

18 which is - - could be -- I don't know, could be 

19 significant. 

20 THE COURT: You may. 

21 MR. PISZCZATOWSKI: But it's, like -- you 

22 know, it's going to be late, and I 'm fine with coming 

23 back if the court would j ust do this on a regular day 

24 or If you want us to go --

25 THE COURT: I am ready to rule. 
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1 (Discussion off the record) 

2 MR. PISZCZATOWSKI: So on a search, Your 

3 Honor, the search and seizure, we've cited, and I 'm 

4 not going to reiterate everything in the briefs but 

5 you've got the Rodriguez case, Supreme Court. You've 

6 got a detention. We clearly have a pretext stop. We 

7 all understand what that means, and we understand, 

a you know, under Whren you can do it, the Supreme 

9 Court said It, but there's also an issue to the 

1 O reasonableness of the stop and the length of the stop 

11 and that once you go beyond that detention that says 

12 what's necessary for the traffic ticket, you go into 

13 uncharted water, and that's where we're at, Your 

14 Honor. And Trooper U basically said, look It, I 

15 could have wrote the ticket, could have went back 

16 but, no, I was going to keep talking, and he did keep 

17 talking, and we're not talking about a significant 

18 length of time but we're talking about, you know, 

19 search, ten minutes, whatever we're talking about, 

20 hi~ best recollection, hut it 's not ii temport1I issuP. 

21 It becomes a defense and an improper detention and it 

22 transfers from a -- proper pretext stop into a 

23 detention and an improper seizure, a seizure at that 

24 point when he then extends the length of that time 

25 from which a normal officer would have written a 
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1 traffic t icket. And that's what he's got. 

2 The government claims that we have consent 

3 here and that consent was by -- was obtained in part, 

4 certainly, by that extended detention, that seizure, 

5 which t ransferred to an unlawful seizure, and so we'd 

6 submit to the court that that consent -- you have to 

7 look at the consent in that regard and whether it's 

8 j ust a mere acquiescence or not to authority. In 

9 this case, he goes, hey, there you go, boss. What 

1 o does that mean? I t means, there you go, boss. Boss. 

11 There's a reason you use t hat. He's not using that 

12 as a colloquialism. He's saying this is the guy 

13 runn ing the show. 

14 There's no plain view seizure. We 

15 established that. There were boxes. You couldn't 

16 tell there was anything improper about that until the 

17 officer went in and had to look for a stamp on the 

18 packs, and that's pretty clear what 's going on. 

19 The auto exception you can arg ue whatever 

20 you want. They're on the scene. They've got control 

21 of the vehicle. The fact is they had time. There 

22 was no exigency at that time, which is the whole 

23 Chambers versus Maroney and Carroll and all those 

24 crazy cases I remember from law school that I never 

25 use anymore, but the fact of the matter Is there was 
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1 no exigency at that time beca use they had total 

2 control of the situation and they were in control of 

3 the vehicle as well as the t raller. 

4 The administrative search gets to be 

5 interesting because that's what Trooper Ryan said --

6 so if you look at 205.4 29, and I'm a neophyte but I 

7 can say this, it says if an authorized - - and I'm 

8 going to quote, you know, and, like, three dot it a 

9 lot -- if an authorized inspector, police officer has 

1 o reasonable cause to believe and does bel ieve that a 

11 tobacco product is acquired, transported for which 

12 the penalty is a felony -- nobody said that but, 

13 okay -- he may investigate or search the vehicle of 

14 transportation in which the product Is believed to be 

15 located. He can search the vehicle. I got it, okay? 

16 He can look. He can go into that vehicle and do 

17 things you couldn't otherwise do. They can look at 

18 the outside of those boxes. That's what that gives 

19 him permission to do. 

20 /\nci then It goes on , if -- I h,w e to find 

21 that sentence. I f a tobacco product is foLind In a 

22 vehicle searched under th is subsection, 

23 yada-yada-yada, in possession of a person in control 

2,1 of the tobacco product, may be seized by the 

25 inspector or police officer. They can seize il. I 'm 

12'1 

1 all over it. So they go in the vehicle. That's what 

2 this gives them author ity to do. They go in the 

3 vehicle. They can search. They can look. They can 

4 see. They can do things that you couldn't otherwise 

5 do, even under this administrative exception, and 

6 then what can t hey do? They can seize it, and then 

7 what are they supposed to do after they seize it? 

8 Get a search warrant and look inside the boxes. 

9 That's the defense's position, Your Honor, 

1 o and I think -- this statute doesn't give them 

11 anything more. They can seize, because it's 

12 contraband, quote, unquote, and they did seize It and 

13 they did forfeit it and they sent the notice to the 

14 KBIC, and they can have a big fight about it, but Mr. 

15 Davis didn't cla im anything. Neither did Mr. Magnant 

16 because i t's not their property . So that's j ust, you 

17 know, the basics on that search and seizure issue. 

18 Okay. You got some questions? 

19 THE COURT: No. 

20 MR. PISZCZATOWSKI : If it was earlier you 

21 would have, I know that. 

22 THE COURT: No, not on that one. All 

23 right. 

24 MR. PISZCZATOWSKI: So we' re going to do 

25 the quash after this? 
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THE COURT: No. Say what you need to. You 

2 have a couple minutes and then I 'm going to rule. 

3 MR. PISZCZATOWSKI : But the quash is the 

4 big one, judge, because you've got two Issues on the 

5 quash, and that's like -- well, I know what the best 

6 motion is -- they' re all good but th is is the best 

7 one for sure. 

8 You've got two things when you've got a 

9 motion to quash. You have abuse of discretion, which 

1 o I get, but if you look at what the standard is and 

11 you look at Shouman -- let's go back to Shouman for 

12 30 seconds, and I love the Court of Appeals because 

13 whenever It suits them the Court of Appeals ignores 

14 language of the statute, and the statute in this case 

15 talks about contrary to this act, and those words are 

16 predominately mentioned in 428 subsection three which 

17 says a person who possesses, acquires, transports, or 

18 offers fo r sale, contrary to this act, 3,000 or more 

19 cigarettes is guilty, et cetera, et cetera, okay? 

20 So what is Shoumr1n. I looked ;it thnt 

21 opinion. I didn't see the words contrary to lhis act 

22 even talked about. So what's important in terms of 

23 the motion to quash is that those words -- you have 

24 to -- those words have to m ean something. You can't 

25 ignore them. The legislature put them in there for a 
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1 reason, and what do those words mean? It means that 

2 a person who possesses or transports contrary to this 

3 act, so t l1ey have to know at a minimum, because we've 

4 already gone over the knowledge thing. We don't have 

5 to worry about knowledge. We've got Nasir telling us 

6 there's knowledge and we've got Shouman telling us 

7 that we're going to require knowledge, and, in fact , 

8 Mr. Grano when he argued basically said I have to 

9 grant you knowledge, right? And Shouman says a lot 

1 o of things that I could segue into which would be 

11 great for a discussion, but we don't have t ime, 

12 because the state now has a default provision for 

13 knowledge, right? After January 1 of ' 16, so if this 

14 had occurred after that day we would have that 

15 default provi sion where it's requiring knowledge. 

16 But Shouman never talks about that because it wants 

17 to Ignore the words contrary to this act even thoL1gh 

18 every rule of statutory construction says you cannot 

19 ignore those words, so it doesn't mean that these 

20 defendants have to intentionally say I 'm going to set 

21 out and violate this act, but at a minimum they have 

22 to know there is tobacco in that traller and that 

23 they're transporting it or possessing it or whatever 

24 contrary to this act. The lower court just Ignored 

25 that language, judge. The magistrate ignored it, so 
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1 there's abuse of discretion because she found that 

2 those words didn't mean anything in this context. 

3 And we're not saying it's a specific in tent 

4 crime, because we know specific Intent has been 

5 abrogated in the state of Michigan. That's not 

6 specific Intent. It's not requiring that but you 

7 have to have - - because a specific intent would be to 

8 violate the statute, but here you have to have 

9 knowledge at least that you're acting contrary to 

1 o this act. Contrary to this act. I can't say It 

11 enough. So that is -- you know, that's a big deal, 

12 and you have to be transporting contrary to the act. 

13 Okay. Now, we already argued, and I would 

14 ask the court to consider this, too, the transporter. 

15 Who is the transporter here, right? Because who's 

16 the transporter? Are they, the -- the individuals 

17 the transporter or is it the tribe that's the 

18 transporter? That's just a factual consideration, 

19 and we'd submit to the court that it was·· the 

20 magi~trate abused her discrpt'ion hy finding thP 

21 transporters were these two individuals, but I'm 

22 going to go to the final argument and wrap up. 

23 There was nothing on that record below in 

24 the prelimin<1ry •• at lhe prellmlnary exam that says 

25 Mr. Davis, lhe driver of the truck, had knowledge 
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1 that there was tobacco in the trailer. There's 

2 nothing there. You can guess. You can speculate. 

3 The court can do whatever it wants, and it did, but 

4 the fact is there's not one bit. He didn't touch it. 

5 He didn't load it. He didn't unload it. They never 

6 saw him in these trailers or trucks before. He 

7 doesn't own the truck. He doesn't own the trailer. 

8 The KBIC owns the tobacco. He never made a claim fo r 

9 the tobacco. There's not one iota of testimony on 

1 O the record below that says Mr. Davis had knowledge ·-

11 putting aside, contrary to this act or not -· had 

12 knowledge of any tobacco In that t railer, and j ust 

13 llke you can't presume knowledge of stolen property 

14 from the mere possession of the stolen property, you 

15 have to have something, right? That's the same thing 

16 here. You cannot jump -- I submit to the court you 

17 can't jump to the conclusion that -- and, in fact, 

18 the record says someone said there were chips, 

19 supplies, we don't know who it was. There's nothing 

20 to say that when that person said chips or supplies 

21 that they were lying, and I made that point with the 

22 examining magistrate. You can't say, oh, we found 

23 tobacco and, therefore, they were lying when they 

24 said chips and supplies. No. You have to have 

25 something that says when they said chips or supplies 
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1 someone knew they were lying. There's nothing on 

2 this record, so all I 'm suggesting to the court --

3 and I can talk for a lot longer, but I'm not, and the 

4 fact Is, Your Honor, that whether you view t he 

5 statute -- and I think it's really important that 

6 someone says contrary to this act means something, 

7 Shouman notwithstanding, Court of Appeals Ignoring 

8 language whenever It's convenient to ignore, even 

9 though every ru le of statutory construction says to 

1 O the contrary, you have to give every word meaning, 

11 but even if you don't use those words, for Mr. Davis 

12 there is nothing in the record to say that he knew 

13 there was tobacco products, let alone tobacco 

14 products that are contrary to this act in that 

15 trailer. Thank you. 

16 MR. GRANO: I'll only make one point and 

17 it's contrary to the act. Contrary to the act 

18 incorporates the regulations tha t are found earlier 

19 In the Tobacco Product Tax Act which is the reason 

?O why we've cha rged without pos,;essing -- without 

21 obtaining or possessing a Michigan tobacco license as 

22 req uired by MCL 205.423. We have given meaning to 

23 that. The Court of Appeals gave meaning to that. 

24 The regulation thal is at issue here is whether they 

25 had a license to do whal they were doing. Th<1t's how 
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1 you use contrary to the act . There's paper 

2 requirements, so you have to have Invoices if you're 

3 selling the tobacco. When they don't, that's what 

4 goes in that line, and If you look at the PAC manual 

5 that comes out on how to charge It, it follows --

6 that's where we get this stuff from, it follows the 

7 same formu la, Instead of saying without obtaining a 

o license it would say without having proper invoices 

9 to substantiate the tobacco product. Contrary to the 

10 act is given meaning. I don't think that applies. 

11 Othen.vise, the judge did not abuse her discretion and 

12 I'd ask that that motion be denied. 

13 THE COURT: It's also Interesting when you 

14 read that paragraph of how you connect the ors or 

15 don't or whether there's a proper or improper or lack 

16 of commas or ors, because legislature sometimes 

17 should or should not place commas and that is how you 

18 should or should not read a statute, so I might take 

19 exception with the way that paragraph is, but not 

20 today. 

21 Anyways --

22 MR. SAMAAN : Just briefly wit h respect to 

23 Mr. Magnant. I think the whole Issue of knowledge 

24 surrounds what did Mr. Magnant know. Did he know 

25 that the tobacco products were in the back? If he 
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1 knew, were they il legal? I s that a question he asked 

2 his employer? He was just performing a function for 

3 his employer. It had nothing to do with what the 

4 statute says, whether Seneca was approved or not, any 

5 of those questions, so, again, the issue of 

6 knowledge, did he know that the tobacco In the back 

7 of that truck was, in fact, illegal or not taxed. 

8 Thank you. 

9 THE COURT: And there's also a very odd 

1 o thing that we have in America and that's that 

11 constructive possession where we're deemed to know 

12 what's in our vehicles, so there's a lot of dips and 

13 turns in this case. 

14 So let m e start backwards. The pretext. 

15 When I began hearing this, and of course when I read 

16 what you wrote, I was very interested to hear the 

17 rest of the story, as I always am. And so I also 

18 went back to some very basic case law that I also 

19 teach when 1 teach criminal procedure and I looked at 

20 the Heien, 11-e-i-e-n, versus North Carolinc1 rnse, 115 

21 Supreme Court 530, 2014 case, and thal case says, a 

22 traffic stop for a suspected violation of law is a 

23 seizure of the occupants of the vehicle and, 

24 therefore, must be conducted in accordance with the 

25 fourth amendment. 
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1 But that case, if you read it , it ta lks 

2 about police officers and that they're not perfect, 

3 and we see that time and time again . They're 

4 overworked. They don't always get it right, and when 

5 we look at that, it says such a seizure comports with 

6 the constitution only if the officers had articulable 

7 and reasonable suspicion, that Heien - - and that's 

8 who we were talking about in that particular case --

9 was breaking the law. What matters, we said, are the 

1 o facts as viewed by an object ively reasonable officer 

11 and the rule of law, not an officer's conception of 

12 the rule of law and not even an officer's reasonable 

13 misunderstanding about the law, but the law. 

14 It goes on to talk about other cases and 

15 says that not that they always be correct but that 

16 they always be reasonable, so we look at the 

17 ci rcumstances here, and it's even okay If a mistake 

18 is made as long as the officers are reasonable, and 

19 here one asked -- and I'm not real happy that they 

20 knew what was going on and followed for about an hour 

21 or had -- they suspected what was going on and 

22 followed for an hour, but they do tha t, and I go 

23 r ight Into Gillespie and Gillespie says t he stop is 

24 sti ll val id so long as objectively viewed it was 

25 justified under the law. 
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1 And then, counsel, you talked about Whren, 

2 W-h-r-e-n versus United States, 517 U.S. 806, it's a 

3 1996 case, and that talks about the Supreme Cou rt 

4 where Justice Scalia held In that case that 

5 constitutional reasonableness of traffic stops does 

6 not depend on t he actual motivations of the 

7 Individual officers involved, temporary detention of 

8 motorists who police have probable cause to believe 

9 have -- has committed civil traffic violation is 

1 O consistent with fourth amendment's prohibition 

11 against unreasonable seizures regardless of whether 

12 reasonable officer would have been motivated to stop 

13 the automobile by a desire to enforce the traffic 

14 laws; and balancing inherent in fourth amendment 

15 inquiry does not require court to weigh governmental 

16 and individual interests implicated in a traffic 

17 stop. 

18 Bottom line here is, it was a good stop, 

19 and given that there was a violation of speed and 

,o coupled with there wc1s consent to search ;ind then 

21 coupled wllh an opening of the trunk and seeing the 

22 Seneca right in the back, it's valid all the way 

23 through. I don't find that I'm -- I can find an 

24 illegal search. f'm not going to suppress the 

25 evidence, and that motion is hereby denied, so I made 
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1 my record. The next stop on that is the Court of 

2 Appeals. 

3 As to the motion to dismiss for due process 

4 violation, again, I find this very difficult but I am 

5 also going to deny this motion as well . I do t hink 

6 It provides notice. I am troubled by it in some 

7 respects, but I also thi nk that when we apply this, 

8 what this does Is it wants t he statute, specifically 

9 wants to have a chill ing effect against all people to 

10 deter any games played by any employer to say, well, 

11 my employee did it, oh, well, and the employee Is to 

12 say, well, my employer did it, and to have this 

13 chicken/egg kind of theory as to who did It and then 

14 the sta te is left holding the bag of criminal 

1 that I have seen, there is -- it's probable cause to 

2 believe that a crime was committed, that the 

3 defendants committed the cri me, and that t here was at 

4 least constructive possession and knowledge, and so 

5 this case will go forward. 

6 Now, whether a jury believes this, there's 

7 j ury nullification all the time. I don't think this 

8 Is the strongest case I've ever seen in this court, I 

9 have to say that, but it's going to stay here and we 

1 O wil l have further battles, I a rn sure, and the 

11 appellate court is a couple roads down. That's all 

12 for this record. 

13 (Whereupon hearing concluded at 5:08 p. m .)) 

14 * * * 
15 activity throughout It. 15 

16 There is this Interesting sovereign nation, 16 

17 and I agree tha t this Indian sovereign nation Is 17 

18 equal to Michigan. The federal government tells us 18 

19 so. I've seen it time and time again, even when I 19 

20 practiced law under I CWA. The tribal nation ca n come 20 

21 in at any time and -- In the middle of our trials 

22 with ch ildren and take It over. That's okay with me. 

23 That's how it's set up. There are many reasons for 

24 that. 

25 In t his particular case our federal 

135 
1 government can come in and tell Michigan that we 

2 screwed up, but the way that I read It under my 

3 j urisdict ion, t his has to stand, and I think this may 

4 be a federal fight, not a state fight. I've been 

5 trounced on before by t he federal government and I 

6 may be trounced on again by the federal government, 

7 but that's a fight perhaps in a different court. 

8 As the state -- as I read th is and the 

9 statutes that have been provided and the case law 

1 O that you all have cited, which I think I just burled 

11 in all this paperwork tha t r have in front of me, the 

12 Shouman case, I may not necessarily agree with it but 

13 it Is the cases -- or the case right now that does 

14 govern how I have to rule, and it 's an appellate 

15 case, although unpublished, and It does reach a 

16 conclusion that an individual may be a transporter, 

17 so I am going to fol low and support our appellate 

18 courts, whether I agree with it or not . I think that 

19 there is good reason in the long run as to the 

20 rationa le in this case, so T am denying all of your 

21 motions. Very well argued. You've all given me good 

22 cause here to think about what I'm doing. 

23 As for the Information, quashing the 

24 Information, I am also not doing t hal because I do 

25 bel ieve that there is -- based on the information 
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STATE OF MICHIGAN 
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Ea ton, (Acting in Ingham County ) State of Michigan, 

d o here by certify that the forego ing was taken before 

me at the time and place hereinbefore set forth. 

I FURTHER CERTIFY THAT said witness was 

duly sworn in said cause ; that the t estimony then 

given was r eported by me stenographically; 

s ubsequently wi th c omputer -aided transcription, 

produced under my direction and s upe rvision; and that 

the foregoing is a true and correct transcript of my 

original shorthand notes . 

IN WITNESS WHEREOF, I have hereunto se t my 

hand and seal this 6th day of November, 2017 . 

Genevieve A. Hamlin 
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STATE OF MICHIGAN 

COURT OF APPEALS 

PEOPLE OF THE STATE OF MICHIGAN, 

Plaintiff-Appellee, 

V 

JOHN FRANCIS DA VIS, 

Defendant-Appellant. 

PEOPLE OF THE ST ATE OF MICHIGAN, 

Plaintiff-Appellee, 

V 

GERALD MAGNANT, 

Defendant-Appellant. 

Before: SWARTZLE, P .J., and SAWYER and RONAYNE KRAUSE, JJ. 

PERCURIAM. 

UNPUBLISHED 
February 5, 2019 

No. 34 1621 
Ingham Circuit Court 
LC No. 17-000406-FH 

No. 341627 
Ingham Circuit Court 
LC No . 17-000407-FH 

Defendants appeal two orders, one denying their joint motion to quash the 
information and one denying their joint motion to dismiss the case for a due process vio lation. 
Defendants had been bound over on charges of transporting over 3,000 cigarettes without a 
license to transport them, contrary to the Tobacco Products Tax Act (TPTA), MCL 205.421 et 
seq., and more particularly MCL 205.428(3). In denying defendants' motions to dismiss the 
circuit court concluded that under People v Sh.ouman, unpublished per curiam opinion of the 
Court of Appeals, issued October 4, 2016 (Docket No . 330383), the statute provided adequate 
notice that individuals can be transporters i11 violation of the statute. In denying the motion to 
quash, the circuit court concluded that there was evidence of at least constructive possession and 
evidence of knowledge that the tluck defendants were driving had illegal cigarettes. Defendants 
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filed an interlocutory appeal, we granted leave, and the cases were consolidated for 
administrative efficiency. 1 We now affirm. 

I. BACKGROUND 

Defendants were nonsupervisory employees of the Keweenaw Bay Indian Community 
(KBIC). On December 11, 20 15, defendant John Francis Davis was driving a KBIC truck 
pulling a trailer and defendant Gerald Magnant was a passenger. A Michigan State Police officer 
pulled the tluck over for speeding. During the stop-which did not occur on KBIC propeity-56 
cases of "Seneca" cigarettes were found in the trailer. The cigarettes bore a KBIC stamp but no 
Michigan Department of Treasury tax stamp. The parties stipulated that there was no record of 
any tobacco license or transport license for the KBIC, its affi liates, or defendants. Defendant 
Magnant allegedly admitted that he had helped load the trailer, but there was no indication that 
either defendant was actually aware that a license was needed to transport the tobacco products 
under state law. 

II. AN AL YSIS 

A. Motion to Quash 

On appeal, defendants first argue that the circuit court erred by denying the ir motion to 
quash the information, asserting that the statute required not only that they have knowledge that 
they were transporting cigarettes but also knowledge that it was illega l to transport the tobacco 
products without a license. They asse1ted that such knowledge was lacking, and defendant Davis 
also asserted that, in any event, there was no evidence estab lishing probable cause to believe that 
he knew he was transporting cigarettes. 

"This Court reviews a tria l court's decision on a motion to quash the information for an 
abuse of discretion." People v Miller, 288 Mich App 207, 209; 795 NW2d 156 (2010). The trial 
cowt abuses its discretion where its decision falls "outside the range of principled outcomes." 
People v Shami, 50 1 Mich 243, 251; 912 NW2d 526 (20 18). We review de nova questions of 
law. People vMcKerchie, 3 11 Mich App 465, 471 ; 875 NW2d 749 (2015). 

In all fe lony cases, the district court has a duty "to determine whether a crime has been 
committed and if there is probable cause to believe that the defendant committed it." People v 
Laws, 218 Mich App 447, 451-452; 554 NW2d 586 (1996) (c leaned up). "To bind a criminal 
defendant over for trial in the circu it court, the district court must find probable cause to believe 
that the defendant committed a fe lony." Shami, 50 1 Mich at 250. Probable cause "requires 
sufficient evidence of each e lement of the crime charged, or from which the e lements may be 

1 People v John Francis Davis, unpublished order of the Court of Appeals, entered July 18, 2018 
(Docket No. 34 1621); People v Gerald Magnant, unpublished order of the Comt of Appeals, 
entered July 18, 2018 (Docket No. 341627). 

-2-
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inferred, to cause a person of ordinary prudence and caution to conscientiously entertain a 
reasonable belief of the defendant's guilt." Id. at 250-251 ( cleaned up). 

Intent to Violate MCL 205.428(3). Defendants first argue that, because there was no 
evidence presented that defendants knew they were required to have a license to transport 
tobacco products, the district court could not have found probable cause to bind them over on a 
charge under MCL 205.428(3). We disagree. 

The district court found that there was probable cause to believe that defendants violated 
MCL 205.428(3) of the TPTA, which provides in pertinent part that a "person who possesses, 
acquires, transports, or offers for sale contrary to this act 3,000 or more cigarettes, tobacco 
products other than cigarettes with an aggregate wholesale price of $250.00 or more, 3,000 or 
more counterfeit cigarettes ... is guilty of a felony." The purpose of the TPTA is to "regulate 
and license manufacturers of tobacco products, as well as provide penalties for violations of the 
act." Shami, 501 Mich at 251-252. The Act provides that a "person shall not pw-chase, possess, 
acquire for resale, or sell a tobacco product as a manufacturer, wholesaler, secondary wholesaler, 
vending machine operator, unclassified acquirer, transportation company, or transporter in this 
state unless licensed to do so." MCL 205.423(1). Thus, a person possessing a tobacco product 
as a transporter must be licensed under the Act, and if that person transpo11s a ce1tain value or 
quantity of tobacco product without a license, then the person is guilty of a felony. Id.; see also 
Shami, 501 Mich at 247, 251-252 (addressing who is a "manufacturer" under the TPTA). 

Relying on Shouman, the circuit court found that the prosecutor was required to prove 
"[t]hat defendants knowingly transported cigarettes, that defendants did not have a Michigan 
Department of Treasury license or permit to transpo1t tobacco, and that defendants transpo1ted 
3,000 or more cigarettes." Defendants argue that, in addition to having knowledge that they 
were transporting cigarettes, the statute requires that they "must have knowingly possessed or 
transported cigarettes 'contrary to this act' or with knowledge that they were required to obtain a 
transporter license but did not do so." 

"Criminal intent can be one of two types: the intent to do the illegal act alone (general 
criminal intent) or an act done with some intent beyond the doing of the act itself (specific 
criminal intent)." People v Janes, 302 Mich App 34, 41; 836 NW2d 883 (2013) (cleaned up) . 
Here, MCL 205.428(3) does not specify an intent requirement. Still, "the omission of any 
mention of criminal intent must not be construed as eliminating the element from the crime," 
and, therefore, we must "infer the presence of the element unless a statute contains an express or 
implied indication that the legislative body wanted to dispense with it." Id. at 43 (cleaned up) .2 

Defendants argue that People v Nasir, 255 Mich App 38; 662 NW2d 29 (2003), supports 
their proposition that the intent requirement should have been that "defendants knowingly 

2 
We note that the default mens rea statute enacted by our Legislature, MCL 8.9, does not app ly 

here because the offense was committed before January l , 2016. MCL 8.9(1 ). With that said, 
we agree with the panel ' s observation in Shouman that " it does not appear that the application of 
MCL 8.9(1) would require a different outcome." Shownan, unpub op at 4 n 2. 

-3-
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possessed or transported cigarettes 'contra,y to this act,' i.e., with knowledge that they were 
required to obtain a transporter license but did not do so" (emphasis added). In Nasir, this Court 
analyzed a different subsection of the TPTA, MCL 205.428(6), which does not contain an 
explicit fault element, to determine whether the statute provided for strict liability, that is, no 
requirement to prove intent. Id. at 40-41. MCL 205.428(6) provides in pertinent part: 

A person who manufactures, possesses, or uses a stamp or manufactures, 
possesses, or uses a counterfeit stamp or writing or device intended to rep licate a 
stamp without authorization of the department, a licensee who purchases or 
obtains a stamp from any person other than the department, or who falsifies a 
manufacturer's label on cigarettes, counterfeit cigarettes, gray market cigarette 
papers, or counterfeit cigarette papers is guilty of a felony. 

The Nasir Court weighed several factors to detennine "whether the Legislature . .. intended to 
require some fault as a predicate to finding guilt." Nasir, 255 Mich App at 41. The Nasir Comt 
held that "knowledge is an element of the offense of which defendant stands convicted." Id. at 
45. Specifically, the Nasir Court concluded that, to convict under MCL 205.428(6), the 
prosecutor had to demonstrate that "the defendant possessed or used the counterfeit tax stamp, or 
a writing or device intended to replicate a stamp, with knowledge that the stamp, writing, or 
device was not an authentic tax stamp." Id. at 45-46. 

Defendants argue that, following Nasir, the intent element that should have been read 
into the language of MCL 205.428(3) is a knowing possession of 3,000 or more cigarettes, 
knowing that the possession was "contrary to" the TPT A. In other words, defendants argue that 
the statute requires that they have knowledge that a license was required to transpo1t the 
cigarettes legally. Again, the statute states, "A person who possesses, acquires, transports, or 
offers for sale contrary to this act 3,000 or more cigarettes .. . is guilty of a felony." MCL 
205.428(3). Thus, the question is whether the intent of "knowingly," which is not expressly in 
the act, applies to just the "possession of c igarettes," or to both "the possess ion of cigarettes" and 
"contrary to the act." 

Notably, in interpreting MCL 205.428(6), the Nasir Comt concluded, "We do not believe 
that the Legislature intended that the offense contain a specific intent element, nor do we believe 
that a defendant need act with knowledge that the defendant does so without the authorization of 
the Michigan Department of Treasury." Nasir, 255 Mich App at 46. Thus , it would be 
consistent with Nasir to interpret MCL 205.428(3) as a general-intent crime requiring only the 
intent to do the illegal act of transpo1ting the c igarettes without a license, rather than a specifi c
intent crime requiring the intent to violate the TPT A. Note that Nasir requires an intent to do the 
illegal act a lone of possessing or using a counterfeit tax stamp that defendant knew was not 
authentic, and has as a separate element "that the defendant acted without authorization of the 
Michigan Department of Treasury." Id. This is similar to the c ircuit comt here requiring the 
prosecutor to demonstrate that defendants knew that they transp01ted c igarettes, and separately 
that they "did not have a M ichigan Depa1tment of Treasury license or permit to transport 
tobacco." Thus, it appears that the phrase, "contrary to the act," included in MCL 205.428(3), 
describes the un licensed status of the tobacco transporter, possessor, or manufacturer, rather than 
the knowledge of the defendants. 

-4-
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This reading is consistent with the conclusion reached by another panel of this Cowt in 
Shouman. The Shouman Cou1t cons idered the argument that defendants have made here, and 
concluded: 

Indeed, this Comt in Nasir explicitly rejected the proposition that the offense in 
MCL 205.428(6) contained a specific intent e lement and concluded that the 
prosecutor did not have to prove that the defendant knew that be lacked the 
authorization of the Michigan Department of Treasury. Nasir, 255 Mich App at 
46. Accordingly, defendant 's suggestion below that Nasir should be read to 
require proof in this case that defendant knew he was required to have a license to 
transport tobacco products and that he specifically intended to vio late the TPTA is 
utterly without any support fro m the holding in Nasir, in addition to lacking any 
basis in the language ofMCL 205.428(3). [Shouman, unpub op at 6.] 

Even though Shouman, as an unpublished case, is not binding on this Cou1t, the Shournan panel's 
thorough analysis of this issue and sound reasoning is persuasive. MCR 7 .2 l 5(C)(l ). Thus, the 
circuit comt's determination that the district comt applied an appropriate intent standard to MCL 
205.428(3) was not an error of law. 

Knowing Transport of Tobacco Products. Defendant Davis argues that the district comt 
etTed by finding probable cause to believe that he knew that he was transporting cigarettes. The 
district comt found such probable cause because, "taken as a whole, his work assignment, the 
amount of cigarettes, statements and demeanor viewed on the video indicated [defendant 
Davis's] know ledge of the cigarettes being transported in the trailer." 

At the preliminary examination, Detective Kevin Ryan test ified that he witnessed the 
truck that defendant Davis was driving anive at a storage area and drive away. Trooper Chris 
Lajimodiere, who ultimately stopped the truck for speeding, said that defendant Davis told him 
that he and his passenger, defendant Magnant, were driving to a store in the area and were 
hauling supplies. According to Trooper Lajimodiere, either defendant Davis or defendant 
Magnant also told him that they were hauling "chips." At Trooper Lajimodiere's request, 
defendant Davis unlocked and opened the trailer, expos ing numerous cardboard boxes of 
"Seneca" cigarettes. Trooper Lajimodiere repo ,ted that defendant Davis said, "There you go, 
boss," that he said to defendant Davis, "You knew that stuff was back there," and that defendant 
Davis replied that be was just a worker and did not pack the trailer. The po lice seized 56 cases 
of Seneca cigarettes, each containing 12,000 cigarettes. According to Detective Ryan, while he 
and another officer were transporting defendant Magnant, defendant Magnant told them that he 
was involved in loading the cigarettes into the trnck and had transported cigarettes for a long 
time for the KBIC. A video recording of the traffic stop was entered into evidence. 

Defendant Davis argues accurately that, at this stage in the proceedings, the prosecutor 
bas not offered any direct evidence that he knew that he was transporting cigarettes. 
Nonethe less, there was suffic ient circumstantial evidence that defendant Davis knew that there 
were cigarettes in the trailer to bind him over on this charge. Defendant Magnant's statements 
that he loaded the cigarettes and that his work involved transpo1ting cigarettes for the KBIC were 
ev idence that the truck was being used as a c igarette dehvery vehicle at the time it was stopped, 

-5-
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and was circumstantial evidence that defendant Davis, as the driver of the truck, was complic it in 
delivering what his codefendant knew were c igarettes. 

The district cou1t also c ited the amount of cigarettes found in the trailer. The sheer 
volume made it less likely that defendant Davis not know what was in the truck. Additionally, 
defendant Davis admitted to Trooper Lajimodiere that he was working, and it would be 
reasonable to infer that defendant Davis was as aware of his work assignment as was defendant 
Magnant. The district court also c ited the statements defendant Davis made to police and his 
demeanor on the videorecording as evidence that defendant Davis knew that there were 
c igarettes in the trailer. Thus, there was sufficient circumstantia l evidence that defendant Davis 
knew of the cigarettes to present the question to the jury. 

The circuit comt did not en by denying defendants' motion to quash the bindover. 

B. Motion to Dismiss 

Defendants next argue that the circuit comt e1Ted by denying their motion to dismiss 
based on their claim that MCR 205.428(3) is unconstitutionally vague. "This Comt reviews a 
trial court 's ruling regarding a motion to dismiss for an abuse of discretion." People v Adams, 
232 Mich App 128, 132; 591 NW2d 44 (1998). We review de novo constitutional issues of law. 
People v Hall , 499 Mich 446, 452; 884 NW2d 561 (2016) . 

"The 'void for vagueness' doctrine is derived from the constitutional guarantee that the 
state may not deprive a person of life, liberty, or property, without due process of law." People v 
Roberts, 292 Mich App 492, 497; 808 NW2d 290 (2011 ). A statute may be overly vague where 
" it does not provide fair notice of the conduct proscribed," or is "so indefinite that it confers 
unstructured and unlimited discretion on the trier of fact to determine whether an offense has 
been committed." Id. (cleanea up). "A statute must give a person of ordinary inte lligence a 
reasonable oppo1tunity to know what is prohibited or required." People v Noble, 238 Mich App 
647, 652; 608 NW2d 123 (1999). 

Defendants were charged with transpmting cigarettes without a license to transport 
tobacco. As previously stated, MCL 205.428(3) provides in pertinent part that a "person who 
possesses, acquires, transports, or offers for sale contrary to this act 3,000 or more cigarettes, 
tobacco products other than cigarettes with an aggregate wholesale price of $250.00 or more, 
3,000 or more counterfeit cigarettes ... is guilty of a fe lony." MCL 205.423(1) provides, in 
relevant part, that "a person shall not purchase, possess, acquire for resale, or sell a tobacco 
product as a manufacturer, wholesa ler, secondary wholesaler, vending machine operator, 
unclassified acquirer, transportation company, or transpmter in this state unless licensed to do 
so." "Person" is defined by MCL 205.422(0) to include "an individual . .. corporation, or other 
lega l entity." Thus , the statutory language of MCL 205 .423(1) and MCL 205.428(3) makes c lear 
that an individual possessing 3,000 or more cigarettes fo r transport, without having a license to 
do so, is guilty of a felony. 

Defendants' vagueness argument focuses not on the language of the relevant statutes, but 
rather on the interpretation of that language by two Department of Treasury employees. 
Defendants note that Angela Littlejohn, the manager of the Tobacco Tax Unit, testifi ed that, to 

-6-
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transport tobacco products in Michigan, an individual would have to work for a wholesaler or 
unclassified acquirer with a transporter 's license, be a licensed transporter, or be an interstate 
commerce caITier. Doug Mi ller, the administrator of spec ial taxes, clarified that, if a Michigan 
licensed tobacco wholesaler had an employee transport tobacco to another place in Michigan, the 
employee would not need an individual tobacco transporter license. Essentially defendants argue 
that, under these employees' interpretations, the statute does not put them on notice of a potential 
vio lation because that v iola tion hinges on whether their employer has obtained the license. We 
disagree. 

First, depaitmenta l interpretations of statutes, although entitled to respectfu 1 
consideration, are not binding on this Comt. D 'Agostini Land Company LLC v Dep 't of 
Treasu,y, 322 Mich App 545, 558 ; 912 NW2d 593 (201 8). As already discussed, the plain 
language of the statute indicates that an individual violates the TPTA by possessing for transpo1t 
large quantities of tobacco without a license. Second, even if the department 's interpretations are 
credited, the statute makes clear that someone-either the individua l or the indiv idual 's 
employer- must have a license authorizing the possess ion for transport of a large quantity of 
tobacco. Thus, the statute is sufficiently clear to put defendants on notice that, if they did not 
personally hold individual licenses to possess the tobacco for transpo1t, they should have 
inquired as to whether their employer-the KBIC-held such a license before accepting the load 
for transp01t. The statute is not unconstitutionally vague. 

The dissent does ra ise an interesting point based on this Court's dec ision in People v 
Assy, 316 Mich App 302; 891 NW2d 280 (2016). Ultimate ly, we conclude that the Assy decision 
is distinguishable from this one. The statute here defines the term "transporter" to include "a 
person .. . transpo1ting in this state, a tobacco product." MCL 205.422(y). The statute fu1ther 
defines the term "person" to include both individuals and legal entities, MCL 205.422(0) , and 
provides that a "person" can be a "transporter,''_MCL--205.422(y).___Iherefore, under a plain 
reading of the statutory language, an individual driver can be subject to prosecution under the 
TPT A as a "transporter." 

The dissent, however, points to this Court 's decision in Assy and concludes that the 
Legislature did not intend to include within the definition of "transporter" any low-level 
employees, such as those who drive the vehic les transporting cigarettes. In As.sy, this Court 
concluded that the term "retailer" did not include "a cashier or stocker," but only included "a 
person who directs or manages the business." The As.sy Comt reached this conclusion based on 
the statute 's requirement that a "retailer" means a person who "operates a place of business" and 
read the tern1 "operates" to include an element of direction and contro l, i.e. , "someone who has 
control over the business 's day-to-day operations." Assy, 316 M ich App at 310-31 1. In contrast, 
the Legis lature defined the term "transpo1ter" to include "a person .. . transpo1ting in this state, a 
tobacco product. " The verb "transport" is defined to mean "To carry or convey (a thing) from 
one place to another." Black's Law Dictiona,y (10th ed.). Contrary to the ordinary meaning of 
the term "retailer,'' the ordinary meaning of the term "transport" or "transporter" only requires 
the phys ical action of carrying or conveying a thing, in thi s case, c igarettes. Therefo re, this case 
is distinguishable from Assy, in that the ordinary meaning of the term "transpo1ter" reasonably 
includes the individuals who drive truckloads of cigarettes. 

-7-



Decision Affirming Circuit Court

Page 194a

R
EC

EIV
ED

 by M
SC

 8/17/2020 6:10:02 PM

Affirmed. 

-8-

Isl Brock A. Swartzle 
Isl David H. Sawyer 
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ff this opinion indicates that it is "FOR PUBLICATION," it is subject to 

revision until fin.al publication in the Michigan. Appeals Reports. 

STATE OF MICHIGAN 

COURT OF APPEALS 

PEOPLE OF THE STATE OF MICHIGAN, 

Plaintiff-Appellee, 

V 

JOHN FRANCIS DA VIS, 

Defendant-Appellant. 

PEOPLE OF THE STATE OF MICHIGAN, 

Plaintiff-Appellee, 

V 

Defendant-Appellant. 

Before: SWARTZLE, P.J. , and SAWYER and RONAYNE KRAUSE, JJ. 

RONAYNE KRAUSE, J. (dissenting) 

UNPUBLISHED 
February 5, 2019 

No. 341 62 1 
Ingham Circuit Court 
LC No. 17-000406-FH 

No. 341627 
Ingham Circuit Court 
LC No. 17-000407-FH 

I respectfully dissent. The majority's recitation of the facts is accurate. However, I 
conclude that, for several reasons, the district court abused its discretion by binding defendants 
over for trial. I would therefore reverse the circuit coutt 's orders. 

I. STANDARD OF REVIEW 

This Court effective ly reviews de novo a circuit comt's decision on a motion to quash a 
bindover. People v Harlan, 258 M ich App 137, 144-145; 669 NW2d 872 (2003) ; People v 
Hudson, 241 Mich App 268, 276; 615 NW2d 784 (2000) . We therefore review the distr ict 
court 's ultimate decision w hether to bind over a defendant for an abuse of d iscretion, but we 
review any underlying questions of law de nova. People v Flick , 487 Mich 1, 9; 790 NW2d 295 
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(2010). "Whether conduct fa lls within the scope of a penal statute is a question of statutory 
interpretation" and therefore reviewed de novo. Id. at 8-9. Review of a bindover decision entai ls 
consideration of the entire record. People v Norwood, 303 Mich App 466, 468; 843 NW2d 775 
(2013). 

An abuse of discretion occurs where the lower comt's decision fall s "outside the range of 
principled outcomes." People v Shami, 501 Mich 243, 251; 912 NW2d 526 (20 18). This 
standard recognizes that there may "be no single correct outcome." People v Babcock, 469 Mich 
247, 269; 666 NW2d 231 (2003). However, an abuse of discretion necessarily occurs if a trial 
court's decision is based on an error of law. Ronni.sch Constr Group, Inc v Lofts on the Nine, 
LLC, 499 Mich 544, 552; 886 NW2d 113 (2016). An abuse of discret ion a lso necessarily occurs 
if the trial comt fails or refuses to exercise its discretion. People v Merritt, 396 M ich 67, 80; 238 
NW2d 3 l (1976) . 

The fundamental goal of statutory interpretation is to give effect to the intent of the 
Legislature, with the presumption that unambiguous language should be enforced as written. 
Veenstra v Washtenaw Country Club, 466 Mich 155, 159-160; 645 NW2d 643 (2002) . We may 
not inquire into the wisdom or fairness of a statute or statutory scheme. Smith v Cliffs on the Bay 
Condo Ass 'n, 463 Mich 420, 430; 617 NW2d 536 (2000), abrogated on other grounds in Jones v 
Flowers, 547 US 220; 126 S Ct 1708; 164 L Ed 2d 415 (2006). We may also not depait from the 
literal language of a statute merely because the result would be absurd. People v McIntire, 461 
Mich 147, 155- 159; 599 NW2d 102 (1999) (internal quotation omitted). However, where 
construction of a statute is necessary, any construction shou ld avoid an absurd or unjust result to 
the extent possible.' See Rafferty v Markovitz, 461 Mich 265, 270; 602 NW2d 367 (1999) . A 
statute may be found ambiguous on its face if it is susceptible to multiple interpretations, and a 
superficially clear statute may become amb iguous when cons idered in context of other statutes. 
People v Denio,_454 Mich 691, 6__99; 564 NW2d 13 (L2-97} 

II . STANDARD FOR BINDOVER 

"To bind a criminal defendant over for trial in the circuit cou1t, the district comt must 
find probable cause to believe that the defendant committed a fe lony, which requires sufficient 
evidence of each element of the crime charged, or from which the elements may be inferred, to 
cause a person of ordinary prudence and caution to conscientiously enterta in a reasonable belief 
of the defendant's guilt." Shami, 501 Mich at 250-251 (footnote citations and internal quotations 
omitted). The examining magistrate may evaluate the credibi lity of any witnesses. People v 
Moore, 180 Mich App 301, 309; 446 NW2d 834 (1989) . However, the prosecutor need not 
prove guilt beyond a reasonable doubt; rather, any conflicts or doubts must be reso lved by the 
trier of fact. People v Yost, 468 Mich 122, 126; 659 NW2d 604 (2003). 

1 It is not entirely c lear whether there is a leve l of absurdity at which the "absurd resu lt rule" may 
still apply in Michigan. See Detroit Int'! Bridge Co v Commodities Export Co, 279 Mich App 
662, 674-675; 760 NW2d 565 (2008). Fo1tunately, we need not reso lve that issue here. 
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Defendants were charged with violating two provisions of the Tobacco Products Tax Act 
(TPTA), MCL 205.42 1 et seq. Specifically, the alleged crime is a vio lation ofMCL 205.428(3), 
which provides: 

A person who possesses, acquires, transports, or offers for sa le contrary to th is act 
3,000 or more cigarettes, tobacco products other than cigarettes with an aggregate 
wholesale price of $250.00 or more, 3,000 or more counterfeit c igarettes, 3,000 or 
more counterfeit c igarette papers, 3,000 or more gray market cigarettes, or 3,000 
or more gray market cigarette papers is guilty of a felony, punishable by a fine of 
not more than $50,000.00 or imprisonment for not more than 5 years, or both. 

Defendants allegedly transported cigarettes "contrary to this act" because they lacked licenses 
mandated by MCL 205.423(1), which provides: 

Beginning May 1, 1994, a person shall not purchase, possess, acquire for resale, 
or sell a tobacco product as a manufacturer, wholesaler, secondary wholesaler, 
vending machine operator, unclass ified acquirer, transportation company, or 
transporter in this state unless licensed to do so. A license granted under this act 
is not assignable. 

It is not disputed that the trailer attached to the vehicle contained more than the requisite number 
of c igarettes, and neither defendants nor their employer, the Keweenaw Bay Indian Community 
(KBIC), possessed a license. 2 The prosecution agreed to require a mens rea, but defendants 
challenge the scope of the mens rea required and whether the above prov isions apply to them at 
all. 

III. PURPOSE OF THE TPT A 

The necessary starting point is the purpose of the TPTA. The TPTA's preamble 
provides, in re levant part, that its purpose is: 

to provide for a tax upon the sale and distribution of tobacco products; to regulate 
and license . . . transp01tation companies, transpo1ters, and retailers of tobacco 
products; to prescribe the powers and duties of the revenue divis ion and the 
department of treasury in regard to tobacco products; to provide for the 
administration, co llection, and disposition of the tax; . .. to prescribe penalti es 
and provide remedies for the vio lation of this act[.] [1 993 PA 327.] 

"Although a preamble is not to be considered authority for construing an act, it is useful for 
interpreting its purpose and scope." Malcolm v City of East Detroit, 437 M ich 132, 143; 468 
NW2d 479 ( 1991) (c itation omitted); see also Shami, 501 Mich at 25 1-252. The preamble is 

2 
There is apparently an ongoing dispute between Michigan, KBIC, and the federal government 

whether KBIC can be required to obtain a license under the TPT A. That issue is not before us, 
and I do not believe it would be re levant to this appeal in any event. 

-3-
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consistent with MCL 205.427a, which provides, in relevant pa1t, that "[i]t is the intent of this act 
to impose the tax levied under this act upon the consumer of the tobacco products by requiring 
the consumer to pay the tax at the specified rate." MCL 205.427a. Thus, the TPTA " is at its 
hea1t a revenue statute, designed to assure that tobacco taxes levied in supp01t of Michigan 
schools are not evaded." Value, Inc v Dep 't of Treasury, 320 Mich App 571, 577; 907 NW2d 
872 (2017) (internal quotations omitted). 

The above discuss ion is critical, because to the extent there is ambiguity in any particular 
provision within the TPTA, that ambiguity must be reso lved in favor of fiuthering the purposes 
of the act. This Comt has previously discussed such a situation in the context of a "retailer." 
This Comt observed that a "retailer" was defined as including "a person," and therefore could 
apply to discrete individuals. People v As.sy, 3 16 Mich App 302, 310-3 11 ; 891 NW2d 280 
(2016). However, when read in context, this Court concluded that the definition of a "retailer" 
was not intended to apply to low-level employees, but rather individuals with some degree of 
meaningful control over an operation. Id. This Comt 's conclus ion is also consistent with the 
underlying purpose of the TPT A. 

In the instant case, the word "transporter" is also defined as including "a person . . . 
transporting in this state, a tobacco product ... " MCL 205.422(y). As was the case in Assy, a 
discrete indiv idual could, under appropriate circumstances, be prosecuted under the TPT A. 
However, as was also the case in Assy, when read in in context, the Legis lature clearly intended 
to constrain "transpo1ters" to a more limited class of indiv iduals. 

Notably, Assy first considered how the relevant terms would be used "in ordinary 
speech." Assy, 316 Mich App at 310. Possess ion spec ifica lly "as a . . . !ran.sporter," MCL 
205.423(1) ( emphasis added), in ordinary speech, suggests that transportation is a more primary 
function than merely serving as an employee. Additionally, an applicant for a license is required 
to have "a minimum net wo1th of $25,000.00," MCL 205.423(6)(a), further suggesting that low
level employees are not expected to be licensed. Finally, the Legislature has mandated that 
"[ e ]xcept for transpo1tation companies, each place of business shall be separately licensed," and 
that licenses "shall be prominently displayed on the premises covered by the license." MCL 
205.423(2). A "place of business" is "a place where a tobacco product is so ld or where a tobacco 
product is brought or kept for the pw-pose of sale or consumption, including a vesse l, airplane, 
train, or vending machine." MCL 205.422(p). These provisions strongly imply that licensure is, 
much like the situation in Assy, linked to some degree of meaningful control. 

3 The majority accurately notes that the definition of "retailer" at issue in Assy does not perfectly 
parallel the definition of "transporter" here. I believe the majority' s analys is overlooks the 
context and clear intent of the TPTA. " ' [T]he meaning of statutory language, pla in or not, 
depends on context.' " People v Vasquez, 465 Mich 83, 89; 63 1 NW2d 7 11 (200 I), quoting 
King v St Vin cent 's Hosp, 502 US 2 15, 221; 11 2 S Ct 570; 116 L Ed 2d 578 ( 199 1) (MARKMAN, 
J.). Furthermore, even if thi s was a "close call," MCL 205.428(3) imposes a criminal penalty, 
and "ambiguity concerning the ambit of criminal statutes should be reso lved in favor of lenity." 
Rewis v United States, 401 US 808, 812; 91 S Ct 1056; 28 L Ed 2d 493 (1971); see a lso People v 
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When read in context, MCL 205.428(3) and MCL 205.423(1) indicate that low-level 
employees are not required to be licensed and are not truly engaging in "transpo1tation" within 
the meaning of the TPT A. Alternatively, the statutes are ambiguous regarding the class of 
persons who can be transporters. Construing the statutes as exempting low-level employees 
would be most consistent with the intent and spirit of the TPT A. Prosecuting ministerial agents 
like defendants would not further the goal of ensuring tax revenue is properly collected from the 
ultimate consumers of tobacco products. As a practical matter,4 the only entity truly acting as a 
transporter is defendants' employer and the registered owner of the vehicle and trailer: KBIC. 
The purpose of the TPTA would have been served by pursuing charges against KBIC. 5 Pursuing 
KBIC 's low-level employees6 not only fails to serve the purposes of the TPTA, but amounts to 
an overreach that makes a mockery of both the Legis lature ' s intent and fundamental justice. 

IV. ELEMENTS OF THE CHARGED OFFENSE 

A. GENERAL INTENT 

Presuming the TPTA permits charging a mere low-level employee under MCL 
205.428(3), the next issue is the extent and nature of any mens rea requirement. The parties 
agree that a mens rea is required, but dispute the scope of that requirement. 

There are few circumstances under which the comts may depart from the literal language 
of a penal statute. One of those circumstances is inferring that the Legislature intended to 
include a mens rea element without expressly drafting one. See People v Quinn, 440 Mich 178, 
185-195; 487 NW2d 194 (1992). The TPTA does not codify a common law crime, so we may 

Bergevin, 406 Mich 307, 311-312; 279 NW2d 528 (1979). "If there is doubt with regard to 
whether the act charged is embraced in [a statutory] prohibition, that doubt is to be resolved in 
favor of the defendant." People v Sartor, 235 Mich App 614, 623; 599 NW2d 532 (1999). 
4 

Courts look to the substance of matters rather than superficialities. Hurtford v Holmes, 3 Mich 
460, 463 (1855); Wilcox v Moore, 354 Mich 499, 504; 93 NW2d 288 (1958); Norris v Lincoln 
Park Police Officers, 292 Mich App 574, 582; 808 NW2d 578 (2011) . Furthermore, the 
prosecutor admitted at oral argument that, as is readily apparent, defendants were mere "mules." 
5 

This would remain the case even if it is ultimately detennined that Michigan cannot subject 
KBIC to the TPT A. 
6 

Several jurisdictions have observed that no doctrine of "respondeat inferior" exists. See, e.g., 
Coleman v Houston Independent School Dist, 11 3 F 3d 528, 534-535 (CA 5, 1997); Davis v 
Hoffman, 972 F Supp 308, 314 (ED Penn, 1997); Speer v Taira Lynn Marine, Ltd, Inc, 11 6 F 
Supp 2d 826, 830 (SD Tex, 2000); Grubb v Smith, 523 SW3d 409, 426 (Ky, 2017); Thede v 
Kapsas, 386 Ill App 3d 396, 401; 897 NE2d 345 (2008). Cases from other jurisd ictions are 
merely persuasive. People v Stone, 269 Mich App 240,245; 712 NW2d 165 (2005). However, I 
have found no Michigan authority suggesting that an agent may be held strictly liable for the 
misconduct of a principal, and I would not create that authority now. 
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consider various factors to determine whether the Legislature intended to include a mens rea 
element, including: 

(1) the statute's legislative history or its title, (2) guidance to interpretation 
provided by other statutes, (3) the severity of the punishment provided, (4) the 
severity of potential harm to the public, (5) the oppo1tunity to ascertain the true 
facts, and (6) the difficulty encountered by prosecuting officials in proving a 
mental state. [Id. at 190 n l 4 ( citing Lafave & Scott, Criminal Law (2d ed), § 
3.8, pp 244-245).] 

Stipulations of law are not binding on the comts. In re Finlay Estate, 430 Mich 590, 595-596; 
424 NW2d 272 (1988). Consequently, the parties' agreement that a mens rea element exists 
does not obviate the need for us to make that determination in the fu·st instance. 7 

By default, the comts will presume that a penal statute imposes a general intent 
requirement unless it is clear that the Legislature intended to omit such a requirement. People v 
Janes, 302 Mich App 34, 45-46; 836 NW2d 883 (2013). Public welfare laws are a notable 
exception. Quinn, 440 Mich at 187; Janes, 302 Mich App at 46-47. However, as discussed, 
MCL 205.428(3) is a revenue provision, not a public welfare provision. Indeed, the entirety of 
the TPTA is intended to counteract a specific form of tax evasion. See People v Nasir, 255 Mich 
App 38, 42-43; 662 NW2d 29 (2003) (discussing MCL 205.428(6)). As with the statute at issue 
in Nasir, the immediate harm from a violation of MCL 205.428(3) "is not the type of immediate 
harm to the public welfare that is common to many strict-liability offenses." Id. at 45. 

The United States Supreme Court has observed that many statutes lacking a mens rea 
requirement caITy relatively light penalties, and a harsh penalty suggests that a mens rea is 
required. Staples v US, 511 US 600, 6 16-619; 114 S Ct 1793; 128 L Ed 2d 608 (1994). A felony 
cannot ever be considered a light penalty, iITespective of the length of the ensuing sentence or 
amount of the ensuing fine. In contrast to a misdemeanor, a felony on one's record will be a 
potentially catastrophic blight for the rest of one's life, strongly suggesting a mens rea element. 
See People v Olson, 181 Mich App 348, 350-353; 448 NW2d 845 (1989); see also People v 
Pace, 311 Mich App 1, 12; 874 NW2d 164 (2015). 

7 The parties and the trial courts placed considerable i.mpo1tance on People v Shouman, 
unpublished per curiam opinion of the Court of Appeals, issued October 4, 2016 (Docket No. 
330383), which touched on whether MCL 205.428(3) includes a mens rea e lement. Shouman is 
unpublished and therefore not binding, although it may be considered persuas ive. MCR 
7.215(C)(l); Cox vHartman, 322 Mich App 292, 307; 9 11 NW2d 219 (20 17). Fmthermore, to 
the extent Shouman commented on a mens rea requirement, it did so after emphasizing that it did 
not actually need to reach the issue. Consequently, the pertinent discuss ion in Shouman. is both 
non-binding and dicta. If either trial court believed itself bound by Shouman , it committed an 
abuse of discretion per se. Merritt, 396 Mich at 80; Ronnisch, 499 Mich at 552. As wi ll be 
discussed, I also believe Shownan was wrong. 
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Proving state of mind is always a challenge, but I do not believe doing so would be 
exceptional here. See Nasir, 255 Mich App at 45. The prosecution asserts that it is unlikely for 
ordinary persons to drive around with more than 3,000 cigarettes or $250.00 worth of tobacco. 
See Id. at 44-45. I presume the reasonableness of that asse1tion. Nevertheless, the severity of 
the penalty, the nature of the crime, and the purpose of the TPT A overwhelmingly show that the 
Legislature did not intend to dispense with the traditional mens rea requirement for felonies. 8 

B. SPECIFIC INTENT 

Defendants argue that MCL 205.428(3) catTies a specific intent element in addition to a 
general mens rea element. Defendants base their argument on the phrase "contrary to this act" in 
MCL 205.428(3). Defendants contend that this phrase requires knowledge that the transpo1tation 
occmTed in violation of the TPTA. In other words, defendants argue the statute requires (a) 
knowledge that they were transporting cigarettes, and (b) knowledge that they were doing so 
without a required license. In contrast, the prosecution argues the statute requires (a) knowledge 
only that they were transpo1ting cigarettes, and (b) factually doing so without a required license. 
The prosecution's construction is therefore partially strict liability. As the majority accurately 
summarizes, "the question is whether the intent of 'knowingly,' which is not expressly in the act, 
applies to just the 'possession of cigarettes' or to both 'the possession of cigarettes' and ' contrary 
to the act. ' " 

The distinction between general intent and specific intent is simple in theory, albeit 
difficult to apply in practice: general intent requires only the intent to do the physical act itself, 
whereas specific intent requires an additional mental state beyond what is necessary to commit 
the physical act. People v Langworthy, 416 Mich 630, 638-639, 639 n 9; 331 NW2d 171 (1982). 
The common law mens rea presumption is only of general intent, based on the general rule that 
ignorance or a mistake of law is not a defense to a crime. See Cheek v US, 498 US 192, 199-
200; 111 S Ct 604; 112 L Ed 2d 617 (1991). Nonetheless, especially concerning voluminous and 
convoluted statutory schemes such as tax laws, statutes might be construed as requiring a 
defendant to have voluntarily and intentionally violated a known legal duty. Id. 

As discussed, the TPTA is a revenue statute, not a public welfare law. As also discussed, 
prosecuting low-level employees who have no meaningful control of the transpo1tation 
operations is contrary to the fundamental purposes of the TPTA. However, if low-level 
employees can be subjected to felony prosecutions for merely doing their jobs, the above general 
intent discussion applies with equal force to all elements of the crime. In other words, such a 
prosecution could only be fundamentally fair if defendants actually knew that what they were 

8 The prosecution is therefore incorrect to the extent it asserts that MCL 205.428(3) is rea lly a 
strict liability offense, to which it has agreed to append a mens rea requirement as a matter of 
grace rather than entitlement. Likewise, to the extent Shouman suggests that MCL 205.428(3) 
should be considered a strict liability offense, Shouman was wrong. 
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doing was unlawful. Therefore, defendants must have known both that they were transporting 
cigarettes, and at least generally that they were doing so in violation of the TPT A.9 

V. KNOWLEDGE BY DEFENDANT DA VIS 

Irrespective of the above, I would find that the district court en-ed in binding defendant 
Davis over on the facts. 

A knowledge requirement in a statute does not include constructive knowledge, unless 
the Legislature included a statutory phrase like "shou ld have known." Echelon. Homes, LLC v 
Carter Lumber Co, 472 Mich 192, 197-198; 694 NW2d 544 (2005) . Actual knowledge may 
always be proven by circumstant ia l evidence. Id. at 198-200. Nevertheless, state of mind "may 
be inferred from all the facts and circumstances, but the in ferences must have support in the 
record and cannot be arrived at by mere speculation." People v Plummer, 229 Mich App 293, 
30 1; 581 NW2d 753 (1998); see also People v Bailey, 45 l Mich 657, 673-675, 681-682; 549 
NW2d 325 (1996); and Skinner v Square D Co, 445 Mich 153, 163-167; 5 16 NW2d 475 (1994) . 
It is well established that mere suspicion does not establish probable cause to bind over a 
defendant. See People v Fairey,_ Mich App_,_;_ NW2d _ (2018) (Docket No. 
333805, slip op at pp 3-4). 

Here, there is simply no evidence that Davis had any know ledge of the contents of the 
trailer. The prosecution's assertion that Davis must have known because there were a lot of 
cigarettes is an impermissible imputation of constructive knowledge. The prosecution a lso infers 
that Davis's mention of "chips" must have been a reference to cigarettes, and Davis ' s invitation 
to the police to look in the trailer was a concession that he had been caught fair and square. 
These inferences about what Davis may have meant are pure guesswork. No evidence in the 
record permits any reasonable inference of knowledge by Davis . Therefore, even under the 
prosecution's construction of the TPTA, the trial cornt abused its discretion by binding Davis 
over for trial. 

VI. DUE PROCESS 

Defendants finally argue that the statute is unconstitutionally vague. In light of the above 
discussion, I do not believe I need to reach this issue. However, the majority 's reasoning 
suggests that defendants should somehow be aware that they might be committing a crime 
simply because their employer might lack a license. Neither Michigan nor any other jurisdiction 
recognizes a doctrine of "respondeat infer ior" as far as I can determine, and I would not adopt 
such a complete inversion of we ll-established agency law here. 

9 
Defendants concede that they need not have known that they were committ ing a crime, or the 

spec ific details of how they were in v iolation of the TPT A Rather, they contend that they need 
only have a general awareness that some provision of the TPTA was being contravened. This 
concession reasonably balances fundamental fairness, the purposes of the TPTA, and the need 
for realistic law enforcement. However, it is not necessary to reach that question in this appeal. 
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VII. CONCLUSION 

The district comt en-ed as a matter of law by binding defendants over. The TPT A 
requires defendants prosecuted under MCL 205.428(3) to have knowledge of each element of the 
offense. The prosecution overreached and violated the spirit and intent, if not the letter, of the 
TPTA by seeking to prosecute low-leve l employees for what is really a wrong committed by 
their employer. In any event, the district comt abused its discretion by finding that Davis knew 
even that there were cigarettes in the trailer. For any and all of these reasons, I would reverse. 

/s/ Amy Ronayne Krause 

-9-



Supreme Court Order

Page 204a

R
EC

EIV
ED

 by M
SC

 8/17/2020 6:10:02 PM

Order Michigan Supreme Court 
Lansing, Michigan 

March 18, 2020 

159371 

Bridget M. McCormack, 
Chief Justice 

159373 
David F. Viviano, 
Chief Justice Pro Tern 

Stephen J. Markman 

PEOPLE OF THE STATE OF MICHIGAN, 
Plaintiff-Appellee, 

Brian K. Zahra 
Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh, 

V 

GERALD MAGNANT, 
Defendant-Appellant. 

I -----------------
,, 

PEOPLE OF THE STATE OF MICHIGAN, 
· Plaintiff-Appellee, 

V 

JOHN FRANCIS DA VIS, 
Defendant-Appellant. 

I -----------------

SC: 159371 
COA: 341627 
Ingham CC: 17-000407-FH 

SC: i59373 
COA: 341621 
Ingham CC: 17-000406-FH 

On order of the Court, the applications for leave to appeal the February 5, 2019 
judgment of the Court of Appeals are considered. We direct the Clerk to schedule oral 
argument on the applications. MCR 7.305(H)(l). 

The appellants shall file supplemental briefs within 42 days of the date of this 
order addressing: (1) whether MCL 205.428(3) requires proof that the defendants knew 
that they. were transporting cigarettes in a manner "contrary to" the Tobacco Products 
Tax Act (TPTA),. MCL 205.421 et seq., see generally Rehaif v United States, 588 US 
_; 139 S Ct 2191 (2019); Rambin v.Allstate Ins Co, 495 Mich 316, 327-328 (2014); 
(2) whether nonsupervisory employees fall within the definition of "transporter" under 
MCL 205.422(y); and (3) if so, whether the TPTA's definition of "transporter" satisfies 
due process by putting the defendants on fair notice of the conduct that would subject 
them to punishment, see People v Hall, 499 Mich 446, 461 (2016). In addition to the 
briefs, the appellants shall electronically file appendices conforming to MCR 
7.312(D)(2). In the briefs, citations to the record must provide the appendix page 
numbers as required by MCR 7.312(B)(l). The appellee shall file a supplemental brief 
within 21 days of being served with the latter of the appellants' brief. The appellee shall 

Justices 
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also electronically file an appendix, or in the alternative, stipulate to the use of the 
appendices filed by the appellants. Replies, if any, must be filed by the appellants within 
14 days of being served with the appellee's brief. The parties should not submit mere 
restatements of their application papers. 

The time allowed for oral argument shall be 30 minutes: 15 minutes for 
appellants, to be divided at their· discretion, and 15 minutes for appellee. MCR 
7.314(B)(2). 

The Criminal Defense Attorneys of Michigan and the Prosecuting Attorneys 
Association of Michigan are invited to file briefs amicus curiae. Other persons or groups 
interested in the determination of the issues presented in this case may move the Court 
for permission to file briefs amicus curiae. Motions for permission to file briefs amicus 
curiae and briefs amicus curiae regarding these cases should be filed in People v Magnant 
(Docket No. 159371) only and served on the parties in both cases. 

t0311 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

March 18, 2020 . q=-~ 
Clerk 
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People v. Shouman 

Court of Appeals of Michigan 

October 4, 2016, Decided 

No.330383 

PEOPLE OF THE STATE OF MICHIGAN, Plaintiff-Appellee, v ALI RIAD SHOUMAN, Defendant-Appellant. 

Notice: THIS IS AN UNPUBLISHED OPINION. IN ACCORDANCE WITH MICHIGAN COURT OF APPEALS 
RULES, UNPUBLISHED OPINIONS ARE NOT PRECEDENTIALL Y BINDING UNDER THE RULES OF STARE 
DECISIS. 

Prior History: [*1] Wayne Circuit Court. LC No. 15-005989-FH. 

Core Terms 

transporter, tobacco product, license, cigarettes, possessed, counterfeit, firearm, offenses, stamp, wholesaler, strict 
liability, acquirer, require proof, authorization, records, tobacco, loaded, trial court's instructions, element of an 
offense, corrupt intent, tax stamp, substantiation, imprisonment, referral, fault, marks, proposed instruction, mens 
rea, manufacturer, criminalize 

Judges: Before: BORRELLO, P.J., and MARKEY and RIORDAN, JJ. 

Opinion 

PER CURIAM. 

Defendant appeals by interlocutory leave granted1 an order adopting the prosecutor's proposed jury instruction 
regarding the elements of the felony offense of possessing, acquiring, transporting, or offering for sale tobacco 
products other than cigarettes with an aggregate wholesale price of $250 or more without having a license, MCL 
205.428(3). We affirm. 

MCL 205. 423(1 ), which is a provision of the Tobacco Products Tax Act (TPTA), MCL 205.421 et seq. , provides: 
Beginning May 1, 1994, a person shall not purchase, possess, acquire for resale, or sell a tobacco product as a 
manufacturer, wholesaler, secondary wholesaler, vending machine operator, unclassified acquirer, 
transportation company, or transporter in this state unless licensed to do so. A license granted under this act is 
not assignable. 

Defendant is charged with violating MCL 205.428(3) , which states: 

A person who possesses, acquires, transports , or offers for sale contrary to this act 3,000 or more cigarettes, 
tobacco products other than cigarettes with an aggregate wholesale price [*2] of $250.00 or more, 3,000 or 
more counterfeit cigarettes, 3,000 or more counterfeit cigarette papers, 3,000 or more gray market cigarettes, 

1 See People v Shouman, unpublished order of the Court of Appeals entered April 7, 2016 (Docket No. 330383). 
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or 3,000 or more gray market cigarette papers is guilty of a felony, punishable by a fine of not more than 
$50,000.00 or imprisonment for not more than 5 years, or both. 

It is alleged that defendant possessed, acquired, offered for sale, or transported tobacco products other than 
cigarettes with an aggregate wholesale price of $250 or more without a license. 

Defendant argues that the trial court erred in concluding that MCL 205.428(3) is a strict liability offense without a 
mens rea or fault requirement that must be included in the jury instruction. The premise of defendant's argument is 
faulty because the trial court's instruction does require proof of some knowledge on the part of defendant. In 
particular, the instruction requires proof that defendant knowingly possessed, acquired, offered for sale, or 
transported tobacco products other than cigarettes. As explained below, we conclude that proof of any additional 
knowledge or intent is not required. 

Questions of law pertaining to jury instructions are reviewed de novo. People v Gillis. 474 Mich 105, 113: 712 NW2d 
419 (2006). A trial court's determination whether [*3] a jury instruction applies to the facts of a case is reviewed for 
an abuse of discretion. Id. An abuse of discretion occurs when the trial court's decision falls outside the range of 
principled outcomes. People v Armstrong. 305 Mich App 230. 239: 851 NW2d 856 (2014/. "Determining the 
elements of a crime is also a question of law that we review de novo." People v Pace. 3 11 Mich App 1. 4: 874 
NW2d 164 (2015). In People v Phillips. 469 Mich 390, 395: 666 NW2d 657 (2003), our Supreme Court set forth the 
following principles of statutory interpretation: 

When construing a statute, our primary goal is to ascertain and give effect to the intent of the Legislature. To do 
so, we begin by examining the language of the statute. If the statute's language is clear and unambiguous, we 
assume that the Legislature intended its plain meaning and the statute is enforced as written. Stated differently, 
a court may read nothing into an unambiguous statute that is not within the manifest intent of the Legislature as 
derived from the words of the statute itself. Only where the statutory language is ambiguous may a court 
properly go beyond the words of the statute to ascertain legislative intent. [Quotation marks and citations 
omitted.] 

There is no case law stating the elements of the offense specified in MCL 205.428(3). The parties discuss at length 
this Court's opinion in People v Nasir. 255 Mich App 38: 662 NW2d 29 (2003). In Nasir, this [*4] Court addressed 
the elements of MCL 205.428(6), another criminal offense contained in the TPTA, which provides: 

A person who manufactures, possesses, or uses a stamp or manufactures, possesses, or uses a counterfeit 
stamp or writing or device intended to replicate a stamp without authorization of the department, a licensee 
who purchases or obtains a stamp from any person other than the department, or who falsifies a 
manufacturer's label on cigarettes, counterfeit cigarettes, gray market cigarette papers, or counterfeit cigarette 
papers is guilty of a felony and shall be punished by imprisonment for not less than 1 year or more than 10 
years and may be punished by a fine of not more than $50,000.00. 

The defendant in Nasir was convicted of possessing or using counterfeit tax stamps in violation of MCL 205.428(6). 
Nasir. 255 Mich App at 39. The trial court concluded that the statute created a strict liability offense and instructed 
the jury that the prosecutor had to prove that the defendant possessed or used a counterfeit stamp without the 
Department of Treasury's authorization. 255 Mich App at 40. On appeal, this Court noted that MCL 205.428(6) does 
not contain a fault element. 255 Mich App at 41. This Court considered several factors in ascertaining whether the 
Legislature nonetheless [*5] intended to require some fault as a predicate to finding guilt. 255 Mich App at 41-45. 
MCL 205.428(6) did not codify a common-law crime but was "at its heart a revenue statute, designed to assure that 
tobacco taxes levied in support of Michigan schools are not evaded." 255 Mich App at 42. Nor did the statute create 
a public welfare offense which may impose criminal penalties irrespective of intent; instead, MCL 205.428(6) is a 
revenue provision that was "not designed to place the burden of protecting the public welfare on an 'otherwise 
innocent' person who is in a position to prevent an injury to the public welfare with no more care than society might 
reasonably expect." 255 Mich App at 42-43 (quotation marks, ellipsis, and citations omitted). Further, the 
punishment provided was severe given that the violation of MCL 205.428(6) is a felony punishable by imprisonment 
for up to 10 years, with a mandatory prison term of at least one year, and a fine of up to $50,000; such punishment 
is not typical of public welfare offenses. 255 Mich App at 43-44. The damage to one's reputation arising from such 
punishment suggested that some level of fault is required. 255 Mich App at 44. Failure to include a mens rea 

l 
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element could criminalize a broad range of apparently innocent conduct, such as by rendering criminal a retail 
consumer's [*6] possession of a pack of cigarettes bearing a counterfeit tax stamp. Id. The possible loss of 
potential tax revenue was not the type of immediate harm to the public welfare that is common to strict liability 
offenses. 255 Mich App at 45. Prosecutors would not face an oppressive burden from the inclusion of a fault 
element because the difficulty in proving an actor's state of mind is addressed by the rule that minimal 
circumstantial evidence will suffice to prove state of mind. Id. 

Accordingly, we hold that knowledge is an element of the offense of which defendant stands convicted. 
Therefore, in order to establish that a defendant is guilty of possessing or using counterfeit tax stamps, the 
prosecution must prove that (1) the defendant possessed or used (2) a counterfeit stamp, or a writing or device 
intended to replicate a stamp, (3) that the defendant possessed or used the counterfeit tax stamp, or a writing 
or device intended to replicate a stamp, with knowledge that the stamp, writing, or device was not an authentic 
tax stamp, and (4) that the defendant acted without authorization of the Michigan Department of Treasury. We 
do not believe that the Legislature intended that the offense contain a specific [*7] intent element, nor do we 
believe that a defendant need act with knowledge that the defendant does so without the authorization of the 
Michigan Department of Treasury. We also conclude that any potential due process problem is remedied by 
the inclusion of the above fault element in the prima facie case. [255 Mich App at 45-46.J 

The Nasir Court therefore reversed the defendant's conviction because the jury was not instructed on the element 
of mens rea required for the offense. 255 Mich App at 46-47. 

It is unnecessary in this case to determine whether the offense set forth in MCL 205. 428(3) constitutes a true strict 
liability crime, i.e., a crime that requires no mental element but only the prohibited act. See People v Quinn. 440 
Mich 178. 188: 487 NW2d 194 (1992). The prosecutor has agreed to require proof of knowledge concerning 
defendant's possession of the tobacco products, and the trial court has adopted that knowledge requirement in its 
instructions. ''[W]here a statute requires a criminal mind for some but not all of its elements, it is not one of strict 
liability." 440 Mich at 187. In Quinn, our Supreme Court considered whether transportation or possession of a 
loaded firearm other than a pistol in or upon a vehicle, MCL 750.227c, required proof of the defendant's knowledge 
that the firearm was loaded. Quinn. 440 Mich at 180. The Supreme Court [*8] noted: 

The prosecutor does not contest that the statute requires proof of knowledge of the presence of the firearm in 
the vehicle. We assume arguendo that proof of knowledge of the presence of the firearm is an element of the 
offense in question, recognizing that the question has not been decided by this Court or the Court of Appeals. 
[440 Mich at 180 n 1.J 

Our Supreme Court further explained that "[i]n light of the prosecutor's concession, we do not deal with the more 
controversial issues involved in true strict liability crimes, i.e., statutes requiring no mens rea at all." 440 Mich at 184 
£lJ}.. Likewise, here, because the prosecutor has agreed to an instruction requiring the jury to find that defendant 
knowingly possessed the tobacco products in order to convict him, this Court need not address whether the offense 
in MCL 205.428(3) constitutes a true strict liability crime for which no proof of mens rea is required.2 

2 We note, however, that applying the factors discussed in Nasir might be more likely to lead to the conclusion that MCL 
205.428(3) is a true strict liability crime than in the case of MCL 205.428(6). In particular, the punishment provided for by MCL 
205.428(3) is less severe than for MCL 205.428(6). Although MCL 205.428(3) authorizes imprisonment for up to five years, it 
does not, unlike MCL 205.428(6), mandate [*9] imprisonment for at least one year or authorize imprisonment for up to 10 years. 
Moreover, whereas Nasir concluded that the failure to include a mens rea requirement in MCL 205.428(6) could criminalize a 
broad range of apparently innocent conduct such as by rendering criminal a retail consumer's possession of a pack of cigarettes 
bearing a counterfeit tax stamp, Nasir. 255 Mich App at 44, it is more difficult to envision a likely scenario in which a person 
would innocently transport tobacco products with a wholesale aggregate price of $250 or more without the required license or 
permit, particularly in light of the transporter's statutory responsibility to have the requisite license and permit in his or her 
possession while transporting the tobacco products. See MCL 205.426(7) and {fil. In any event, because the prosecutor in this 
case has agreed to instruct the jury that defendant must have knowingly possessed or transported the tobacco products, this 
Court need not address whether MCL 205.428(3) is a true strict liability crime. See Quinn. 440 Mich at 180 n 1, 184 n 8. Also, we 



People v. Shouman

Page 209a

R
EC

EIV
ED

 by M
SC

 8/17/2020 6:10:02 PM
Page 4 of 7 

2016 Mich. App. LEXIS 1812, *9 

There is, nonetheless, useful analysis in Quinn and other cases concerning both strict liability crimes and the 
requirement of proving a defendant's intent or knowledge. The Court noted in Quinn that true strict liability crimes 
are proper under some circumstances and that "[t]he Legislature may impose certain penalties regardless of the 
actor's criminal intent and regardless of what the actor actually knew or did not know." 440 Mich at 188. The Quinn 
Court noted that "the prosecution need not prove as an element of the offense of carrying a concealed weapon, 
MCL 750.227, that the defendant knew his permit was expired(.]" 440 Mich at 189, citing People v Combs. 160 Mich 
App 666. 673: 408 NW2d 420 (1987). In some situations, requiring proof of knowledge would frustrate a statute's 
regulatory purpose. Quinn. 440 Mich at 189. "[l]t is clear under both federal and state authority that the Legislature, 
as part of its police powers, may define an act to make it criminal without defining the actor's knowledge as an 
element of the offense." 440 Mich at 189-190. In Quinn, the Supreme Court concluded that knowledge of the 
firearm [*11) being loaded is not an element of MCL 750.227c. 440 Mich at 197. 

Section 227c promotes justice and effects the objects of the law by imposing on those who transport firearms in 
their vehicles the duty to ensure that those firearms are unloaded . ... The person who transports a firearm 
must inspect it before transporting it. [440 Mich at 197-198 (quotation marks, ellipsis, and citation omitted).] 

In People v Motor Citv Hosp & Surgical Supplv. Inc, 227 Mich App 209. 210: 575 NW2d 95 (1997), this Court held 
that MCL 400.604, a provision of the Medicaid False Claims Act (MFCA). and MCL 752.1004, a provision of the 
Health Care False Claims Act (HCFCA), both of which criminalize the receipt of a referral fee, did not include a 
"knowledge or corrupt intent" element. The plain language of the statutory offenses did not include such an 
element. 227 Mich App at 212. Because the offenses did not codify a common law crime, this Court evaluated 
whether the Legislature intended scienter as an element of the offense and concluded that the Legislature did not 
intend to include a corrupt intent element. Id. This Court noted that other sections of the MFCA and the HCFCA 
included a knowledge element, thus evincing a legislative intent not to include a corrupt intent element in the 
offenses at issue. 227 Mich App at 213-214. "When construing a statute, this Court may not assume that the 
Legislature [*12) inadvertently omitted from one statute the language that it placed in another statute, and then on 
the basis of that assumption, apply what is not there." 227 Mich App at 213 (quotation marks and citation omitted). 

The absence of a corrupt intent element in the instant offenses also furthers the underlying purposes of the 
MFCA and HCFCA by criminalizing conduct that fosters false claims. By their plain terms, MCL 400.604 and 
MCL 752.1004 criminalize the receipt of referral fees. The blanket prohibitions make those who engage in the 
business of providing goods and services responsible for ensuring that no referral fees are paid because they 
are in the best position to do so. Accordingly, the Legislature did not intend a corrupt intent element in these 
offenses. (227 Mich App at 214. ] 

This Court further explained that the offenses at issue were ones of general rather than specific intent, i.e., "[t]he 
requisite intent is the intent to do the prohibited physical act, i.e.[,] to receive a referral fee." 227 Mich App at 215. 

See also People v Robv. 52 Mich 577. 579: 18 NW 365 (1884) ("Many statutes which are in the nature of police 
regulations ... impose criminal penalties irrespective of any intent to violate them. the purpose being to require a 
degree of diligence for the protection of the public which shall render violation [*13) impossible."); Pace. 311 Mich 
App at 6-7 (strict liability offenses are disfavored, but the Legislature has authority to enact such offenses, and 
whether it intended to do so is a matter of statutory interpretation); People v Ramsdell. 230 Mich App 386. 392-399: 
585 NW2d 1 (1998/ (concluding that the crime of prisoner in possession of contraband, MCL 800.281(4), was a 
strict liability crime because the Legislature did not include a knowledge or intent element in the statute, and 
particularly given that another statute proscribing the possession of controlled substances included language setting 
forth a knowledge or intent requirement). 

note that the recently enacted default mens rea statute. MCL 8.9, does not apply here because the offense was committed 
before January 1, 2016. See MCL 8.9(1 J ("Except as otherwise provided in this section, a person is not guilty [*1 OJ of a criminal 
offense committed on or after January 1, 2016 unless both of the following apply .. . . ") (emphasis added); 2015 PA 250. In sum, 
it does not appear that the application of MCL 8 9(1 I would require a different outcome. 
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In the present case, defendant has failed to establish that an intent or knowledge element in addition to that set 
forth in the trial court's instruction is required. Again, the trial court's instruction already requires that defendant 
knowingly possessed, acquired, offered for sale, or transported tobacco products other than cigarettes. In the trial 
court, defendant offered a proposed instruction that would have required proof that defendant knew he was required 
to have a license in order to transport tobacco products and that he specifically intended to violate the TPTA. On 
appeal, defendant appears to have abandoned the request to include those elements [*14] in the jury instruction. 
And those elements are not included in his proposed instruction in his appellate brief, which defendant 
acknowledges differs from his proposed instruction below. Defendant has failed to adequately present an appellate 
argument in support of his proposed instructions filed below; consequently, he has abandoned any claim that he is 
entitled to the elements set forth in those proposed instructions. See People v Kelly. 231 Mich App 627. 640-641: 
588 NW2d 480 (1998). 

Moreover, there is no support in Nasir or other case law for defendant's contention below that the prosecutor had to 
prove that defendant knew he was required to have a license and that he specifically intended to violate the TPTA. 
Rather, as discussed above, the mens rea element required by Nasir is that the defendant had knowledge that the 
stamp was counterfeit. Nasi1'. 255 Mich App at 45-46. That is, the defendant was required to have knowledge of 
what it was that he possessed, which is consistent with the general intent element requiring that one have the 
requisite intent to do the prohibited physical act. See Motor City Hosp, 227 Mich App at 215. Indeed, this Court in 
Nasir explicitly rejected the proposition that the offense in MCL 205.428(6) contained a specific intent element and 
concluded that the prosecutor did not have to prove [*15] that the defendant knew that he lacked the authorization 
of the Michigan Department of Treasury. Nasir, 255 Mich App at 46. Accordingly, defendant's suggestion below that 
Nasir should be read to require proof in this case that defendant knew he was required to have a license to 
transport tobacco products and that he specifically intended to violate the TPTA is utterly without any support from 
the holding in Nasir, in addition to lacking any basis in the language of MCL 205.428(3). The trial court's instruction 
in this case, by requiring proof that defendant knowingly possessed tobacco products other than cigarettes, 
effectuates the notion of general intent discussed earlier and is consistent with the general intent element deemed 
necessary for the offense at issue in Nasir. Defendant has cited no authority requiring a specific intent element in 
this case and, again, appears to have abandoned on appeal his argument below that such an element is required. 

And as discussed later, a transporter of tobacco such as defendant is required by MCL 205.426(7) and {.fil to have 
in his possession a transporter license and a permit for the load. Given defendant's statutory responsibility to have 
the license and permit in his possession, he was in a position [*16] to know whether he had the requisite license 
and permit, thereby undercutting defendant's claim that the prosecutor must prove his knowledge regarding the 
licensure requirement. Cf. Quinn. 440 Mich at 197-198 (knowledge of a firearm being loaded is not an element of 
MCL 750.227c; the statute imposes on a person who transports a firearm the duty to ensure that the firearm is 
unloaded and to inspect the firearm before transporting it); Motor City Hosp, 227 Mich App at 214 (the prohibitions 
on the receipt of referral fees in the MFCA and HCFCA "make those who engage in the business of providing 
goods and services responsible for ensuring that no referral fees are paid because they are in the best position to 
do so. Accordingly, the Legislature did not intend a corrupt intent element in these offenses.") . 

On appeal, defendant presents a confusing argument concerning a presumption contained in MCL 205.426(6). But 
that presumption is wholly inapplicable to the issues here. MCL 205.426(6) provides in relevant part: 

If a tobacco product other than cigarettes is found in a place of business or otherwise in the possession of a 
wholesaler, secondary wholesaler, vending machine operator, unclassified acquirer, transporter, or retailer 
without proper markings on the shipping case, box, or container [*17] of the tobacco product or if an individual 
package of cigarettes is found without a stamp affixed as provided under this act or if a tobacco product is 
found without proper substantiation by invoices or other records as required by this section, the presumption 
shall be that the tobacco product is kept in violation of this act. 
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Defendant says that he was arguably a transporter of tobacco products other than cigarettes and concedes that LZ 
Distribution, LLC (LZ), the entity that defendant claims was his employer.3 apparently did not obtain a transporter 
license.4 Defendant suggests, therefore, that his failure to have proper records or invoices created a rebuttable 
presumption that the tobacco products were kept in violation of the TPTA. Defendant says that the trial court's 
instruction is inappropriate because it eliminates his ability to rebut the presumption in MCL 205.426(6). 

Defendant fundamentally misunderstands the language of MCL 205.426(6). The statute provides that if a tobacco 
product lacks proper markings or proper substantiation by invoices or other records, then it is presumed that the 
tobacco product is kept in violation of the TPTA. Defendant apparently assumes that his lack of licensure equates to 
a lack of proper substantiation by invoices or other records. Defendant fails to explain how he concludes that the 
failure to have a license comprises a lack of proper substantiation by records. "An appellant may not merely 
announce his position and leave it to this Court to discover and rationalize the basis for his claims, nor may he give 
only cursory treatment with little or no citation of supporting authority." Kelly. 231 Mich App at 640-641. MCL 
205.426(1 J refers to "records" as including "a written statement containing the name and address of both the seller 
and the purchaser, the date of delivery, the quantity, the trade name or brand, and the price paid for each tobacco 
product purchased." Records also include "a true copy of all purchase orders, invoices, bills of lading, and other 
written matter substantiating the purchase or acquisition of each tobacco [*19] product . ... " MCL 205.426(1}. 
There is no indication in the statute that a license itself constitutes a record for the purpose of the presumption in 
MCL 205.426(6). The statutory reference to substantiation of the purchase or acquisition of each tobacco product 
indicates that the license itself is not the type of record contemplated in this statutory provision. Even if the 
presumption applied to the failure to have a license, the presumption does not pertain to the defendant's state of 
mind. Instead, the presumption that arises is that the tobacco product is being kept in violation of the TPTA. 
Defendant's confusing argument that the presumption in MCL 205. 426(6) is relevant to establishing the proper 
mens rea element for a violation of MCL 205.428(3) is meritless. 

Defendant further contends that the trial court's instruction is inappropriate because the requirement of having a 
transporter license applies to a business rather than a driver or employee of the business. According to defendant, 
a driver or employee is not in a position to know whether a transporter license is needed. Defendant's argument 
assumes that he is a mere driver or employee of LZ. The prosecution indicates it will present evidence at trial 
disputing defendant's claim [*20] that he was employed by LZ, and will show that, in fact, defendant had his own 
business and had recently lost his tobacco license before this particular incident. The case is currently in an 
interlocutory posture, and this Court need not address or resolve whether defendant was employed by LZ. 5 

Regardless of whether defendant was employed by LZ, defendant was required by MCL 205. 426(7) and f.§1 to have 
in his possession a transporter license and a permit for the load in his possession. Defendant's contention that he 
lacked a means of determining the licensure status of his purported employer is thus incorrect in light of his 
statutory responsibility to have the required license and permit in his possession when transporting the tobacco 
product. 

Moreover, MCL 205. 423(1) provides that "a person shall not purchase, possess, acquire for resale, or sell a 
tobacco product as a manufacturer, wholesaler, secondary wholesaler, vending machine operator, unclassified 

3 The prosecutor disputes defendant's claim that he was employed by LZ, noting that defendant had his own tobacco business 
and that his license was revoked before the incident in this case. 

4 The prosecutor disputes defendant's claim that he was employed by LZ, noting that defendant had his own tobacco business 
and that his license (*18) was revoked before the incident in this case. 

5The prosecutor argues that LZ lacked a transporter license and that defendant was therefore not transporting under either an 
independent transporter license of his own or a transporter license of his purported employer, LZ, in violation of MCL 205.423(1 ). 
The prosecutor explains that although LZ had a license as an unclassified acquirer of tobacco products other than cigarettes, LZ 
did not have a transporter license or a permit to transport the tobacco from Ohio to Michigan. (*21] See MCL 205.423(2) 
(stating, in relevant part, that "[i]f a person acts in more than 1 capacity at any 1 place of business, a license shall be procured 
for each capacity.") (emphasis added). 
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acquirer, transportation company, or transporter in this state unless licensed to do so." "'Transporter' means a 
person importing or transporting into this state, or transporting in this state, a tobacco product obtained from a 
source located outside this state, or from any person not duly licensed under this act." MCL 205.422(y). "'Person' 
means an individual, partnership, fiduciary, association, limited liability company, corporation, or other legal entity." 
MCL 205.422(0). Because a "transporter" includes a "person" who transports a tobacco product from a source 
outside the state and because a "person" includes an individual, defendant's suggestion that he could not qualify as 
a "transporter" is inconsistent with the statutory definitions.6 Further, as d iscussed, MCL 205.426(7) requires a 
"transporter" to have the license "in his or her actual possession" [*22] while transporting or possessing the 
tobacco product, and MCL 205.426(8) likewise requires a "transporter" to have the permit for a specific load "in his 
or her possession[]" while possessing the tobacco product. These statutory provisions thereby further confirm that 
an individual may be a "transporter" under the TPTA. 

In support of his contention that the transporter license requirement applies only to businesses and not individuals, 
defendant relies on language in the Department of Treasury's license application form that describes a transporter 
as "[a] business that imports or transports into this state, or transports in this state, cigarettes or other tobacco 
products obtained from a source located outside this state, or obtained from a person that is not a Michigan tobacco 
tax licensee." This document is not in the lower court record. A party may not expand the record r23J on appeal. 
People v Nix. 301 Mich App 195, 203: 836 NW2d 224 (2013), citing People v Powell. 235 Mich App 557. 561 n 4: 
599 NW2d 499 (1999). Defendant fails to acknowledge that the license application form is not in the lower court 
record or to address whether it constitutes a type of document of which this Court may take judicial notice. See 
MRE 202(a) (permitting a court to take judicial notice of regulations of governmental agencies). It is not this Court's 
role to undertake on its own a party's argument. Kelly. 231 Mich App at 640-641 . In any event, a state agency's 
interpretation of a statute, although entitled to respectful consideration, is not binding on courts and cannot conflict 
with the legislative intent expressed in a statute's plain language. In re Complaint of Rovas Against SBC Mich. 482 
Mich 90. 103; 754 NW2d 259 (2008). As discussed, the plain language of the TPTA supports the conclusion that an 
individual may be a "transporter." A governmental agency's statement on a form cannot supersede the statutory 
text. 

We affirm. 

Isl Stephen L. Borrello 

Isl Jane E. Markey 

Isl Michael J. Riordan 

[nil of Doc11mc111 

6 Defendant at one point of his appellate brief concedes that he "arguably was a transporter of other tobacco products." And 
defendant also acknowledges that a driver could be charged and convicted of violating the TPTA. These concessions are 
inconsistent with defendant's suggestion that only a business could qualify as a transporter. 
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