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COUNTER-STATEMENT OF JURISDICTION 

The Defendant/Appellant’s statement of jurisdiction is complete and correct 

under MCR 7.305(C)(2); MCR 7.303(B)(1), MCL 600.309.  Defendant appeals the 

denial of his appeal of his motion to quash bind-over and motion to dismiss for a 

Due Process violation.  The Court of Appeals affirmed the circuit court’s decision in 

an unpublished opinion on February 5, 2019. 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 

1. Defendant was discovered transporting 672,000 cigarettes without a 

license under the Tobacco Products Tax Act.  The district court bound 

defendant over for trial on a felony charge of transporting tobacco 

products without a license following the Court of Appeals’ recent 

unpublished decision in People v Shouman.  Defendant filed a motion 

to quash, which was denied by the circuit court, and the Court of 

Appeals affirmed.  Did the Court of Appeals err in affirming the denial 

of defendant’s motion?  

Appellant’s answer: Yes 

Appellee’s answer:  No 

Court of Appeals answer: No 

Trial court’s answer: No. 

2. The Tobacco Products Tax Act applies to everyone in the State of 

Michigan.  Defendant transported 672,000 cigarettes through the State 

of Michigan, was not licensed, and was not an interstate carrier.  Does 

the Tobacco Products Tax Act apply to him and provide proper notice of 

its requirements? 

Appellant’s answer: No. 

Appellee’s answer:  Yes. 

Court of Appeals Answer: Yes. 

Trial court’s answer: Yes. 
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STATUTES INVOLVED 

MCL 205.423: 

[A] person shall not purchase, possess, acquire for resale, or sell a 

tobacco product as a manufacturer, wholesaler, secondary wholesaler, 

vending machine operator, unclassified acquirer, transportation 

company, or transporter in this state unless licensed to do so. 

MCL 205.428(3): 

A person who possesses, acquires, transports, or offers for sale contrary 

to this act 3,000 or more cigarettes … is guilty of a felony, punishable 

by a fine of not more than $50,000.00 or imprisonment for not more 

than 5 years, or both. 

MCL 205.422(o): 

“Person” means an individual, partnership, fiduciary, association, 

Limited Liability Company, corporation, or other legal entity. 

MCL 205.422(y): 

“Transporter” means a person importing or transporting into this 

state, or transporting in this state, a tobacco product obtained from a 

source located outside this state, or from any person not duly licensed 

under this act. Transporter does not include an interstate commerce 

carrier licensed by the interstate commerce commission to carry 

commodities in interstate commerce, or a licensee maintaining a 

warehouse or place of business outside of this state if the warehouse or 

place of business is licensed under this act. 
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INTRODUCTION 

At the onset, it is helpful to understand the basic structure of the Tobacco 

Products Tax Act (TPTA) (MCL 205.421 et seq). The TPTA heavily regulates tobacco 

products, as well as people involved in the purchase, sale, importation, 

transportation, export, and distribution of tobacco products in, or into, Michigan.  

These regulations generally affect people and entities licensed to import and 

transport untaxed tobacco, as well as the movement and sale of taxed tobacco 

products for sale to retailers and ultimately end consumers.  The Court of Appeals 

has described the TPTA as “a pervasive group of tobacco regulations” and has held 

that at its core, “the TPTA is a revenue statute designed to assure that tobacco 

taxes levied in support of Michigan schools are not evaded.” People v Beydoun, 283 

Mich App 314 (2009).   

Wholesalers and Unclassified Acquirers are the only two licensees that may 

import untaxed tobacco products into the State and pre-collect and remit the 

tobacco tax to the Department on those tobacco products.  Wholesalers may sell to 

retailers, vending machine operators, and transportation companies in addition to 

other wholesalers, while Unclassified Acquirers may sell to these same purchasers 

in addition to end users directly and to secondary wholesalers.  Secondary 

wholesalers can only sell to other secondary wholesalers and to retailers.  See MCL 

205.422(s). MCL 205.423 requires manufacturers, wholesalers, secondary 

wholesalers, unclassified acquirers, vending machine operators, transporters and 

transportation companies, to obtain a license from the Michigan Department of 

Treasury. See MCL 205.423.  The TPTA generally requires those transporting 
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tobacco products into and throughout the State of Michigan to obtain a license as 

well as have that license to transport and a permit for the load on their person 

while transporting tobacco products in Michigan. MCL 205.423; MCL 205.426(7) & 

(8). People v Shouman (2016 WL 5853301) (unpublished) (Attached B).  

Transporters may in principle form a link between tobacco product wholesalers and 

retailers in Michigan, which would ensure that retailers obtain tobacco products 

that comply with the TPTA.   

Defendant claims to be a member of the Keweenaw Bay Indian Community 

(KBIC), a federally-recognized Indian tribe, and exempt from State tax law.  Even if 

defendant is a KBIC member, he is not exempt from complying with the TPTA’s 

licensing requirements for his activities outside his tribe’s reservation and trust 

lands as a matter of black letter law.  See Mescalero Apache Tribe v Jones, 411 US 

145, 148–49 (1973).  “Absent express federal law to the contrary, Indians going 

beyond reservation boundaries have generally been held subject to non-

discriminatory state law otherwise applicable to all citizens of the State.” Id.   

Additionally, Treasury maintains a system to refund the tobacco tax on the 

stamped, tax-paid tobacco products that federally-recognized Indian tribes without 

a tax agreement sell to their resident tribal members inside its reservation and 

trust lands in Michigan.  See Keweenaw Bay Indian Cmty. v Rising, 477 F3d 881, 

884 (CA6 2007).  But the refund system does not eliminate any requirements under 

the TPTA for tribes or tribal members outside of Indian country.  See id.   

R
E

C
E

IV
E

D
 by M

SC
 5/23/2019 9:22:26 A

M



 

10 

Therefore, KBIC or its employees need a license under the TPTA to transport 

or import tobacco products into and through the State of Michigan.  The failure to 

obtain the proper TPTA license leaves defendants open to civil and criminal 

enforcement action by the State.  Michigan may prosecute violations of state law 

outside of Indian country. Michigan v Bay Mills Indian Cmty, 134 S Ct 2024, 2035 

(2014).  The TPTA generally exempts interstate carriers from obtaining a license 

under the TPTA. See MCL 205.422(y).  The defendant in this case, however, was 

not acting as an interstate carrier and cannot rely on that exemption in this case.   

Michigan State Police stopped defendant Davis for speeding while driving a 

KBIC pick-up truck and enclosed utility/snowmobile trailer loaded with over 

600,000 cigarettes headed from Baraga to Marquette on U.S. 41 on December 11, 

2015.  Neither defendant Davis nor the co-defendant, Gerald Magnant, KBIC, nor 

any entity involved was licensed by the State of Michigan to move, transport or 

acquire untaxed tobacco products in the State of Michigan.  The lower courts have 

properly applied the TPTA law.  Defendant Davis would not be harmed by allowing 

this matter to proceed to trial.  If convicted, an appeal of right would be available to 

him.  
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COUNTER-STATEMENT OF FACTS AND PROCEEDINGS 

The preliminary examination was held on March 16, 2017 in the 54-A 

District Court, Judge Alderson, presiding. The People first called Michigan State 

Police Trooper Chris Lajimodiere. Trooper Lajimodiere testified that he is assigned 

the 8th District in the Upper Peninsula, does traffic enforcement, and that on 

December 11, 2015, he stopped a truck on US 41 in Marquette County. (PE 12–14.)  

KBIC’s casino in Marquette was 40 miles away and the tribe’s reservation was 60 

miles away in Baraga County. (PE 15).  The stop occurred in the State of Michigan, 

outside of any Indian reservation or trust lands.  

When the vehicle stopped, the trooper made contact with the driver and 

noticed a passenger. (PE 15.)  The driver was John Davis. (PE 16.)  The passenger 

was Gerald Magnant. (PE 16.)  The truck had KBIC plates and no U.S. Department 

of Transportation markings. (PE 16, 17.)  Davis indicated he was headed to a gas 

station in Marquette and advised he was hauling supplies. (PE 17.)  Lajimodiere 

asked to see the contents of the trailer.  Davis voluntarily got out of the vehicle, 

unlocked the trailer and said “there you go boss,” once he opened it. (PE 18.)  Inside 

the trailer, Tpr. Lajimodiere saw several large brown boxes or shipping containers 

similar to People’s exhibit 2. (PE 19).  He stated to Davis, “You knew that stuff was 

back there,” to which Mr. Davis replied, “I’m just a worker.”  The video of the stop 

was then entered into evidence as People’s exhibit 1. (PE 24.)  The truck contained 

Seneca cigarettes, cigarettes not taxed in Michigan.  No one provided Tpr. 

Lajimodiere a Michigan tobacco license, tobacco permit, or invoice for the tobacco. 

(PE 26, 27). 
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Trooper Kevin Ryan had arranged for the traffic stop of the truck and 

assisted in the seizure of the contraband cigarettes.  Tpr. Ryan explained earlier in 

the day on December 11, 2015 he was driving back toward Marquette on U.S. 41 

through Baraga County and the KBIC reservation. (U.S. 41 goes through one side of 

KBIC’s L’Anse Indian Reservation and is the main way from Houghton to 

Marquette.) (PE 53.)  He passed the Pines Convenience Store, a KBIC business. 

(The Pines is located on U.S. 41.) (PE 53.)  He noticed a couple of pick-up trucks 

with trailers parked at the back of the store.  He had previously seen those trucks 

during surveillance.  The trucks left the Pines and traveled to the KBIC pole barn, 

across the street from the Baraga KBIC Casino.  Two men entered one truck and 

they left back to U.S. 41 towards Marquette in one vehicle. (PE 54, 55.)  He called 

for a patrol vehicle.  Trooper Lajimodiere called him.  He advised Tpr. Lajimodiere 

that, if there was a legal way to stop the vehicle, to do so.  

When Trooper Ryan arrived at the traffic stop, the trailer was already open 

and he saw Seneca cigarettes in the trailer. (PE 57.)  The defendants were not 

handcuffed. (PE 57.)  Ryan took pictures of the scene and then opened a package of 

cigarettes to check for a Michigan tax stamp. (PE 57.)  The cigarettes contained a 

KBIC stamp, but no Michigan tax stamp.  The larger shipping containers contained 

no Michigan markings nor labeling. (PE 58.)  There were 56 cases of Seneca 

cigarettes with 12,000 cigarettes per case. (PE 59.)  No tobacco license was 

presented to Ryan. (PE 59.)  One of the 56 shipping containers seized was placed 

into evidence as People’s exhibit 2. (PE 60.)   
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Tpr. Ryan assisted in transporting defendant Magnant.  Magnant admitted 

that he helped load the trailer with the cigarettes.  He also admitted that he 

transported cigarettes for KBIC before to Marquette. (PE 62, 63.)  

The People entered certified records from the Department of Treasury for the 

defendants, KBIC, the Pines, and the casinos that indicated no person nor entity 

maintained a Michigan tobacco tax license.  The People introduced the testimony of 

Angela Littlejohn, Manager of the Treasury Tobacco Tax Unit.  She testified that a 

person or business could receive a tobacco licensee, and if there was no other 

licensee involved (wholesaler or unclassified acquirer), a person would need a 

transporters license to import tobacco and move tobacco in the state of Michigan. 

(PE 101.)    

STANDARD OF REVIEW 

This Court reviews a trial court’s ruling on a motion to dismiss for abuse of 

discretion.  People v Shami, 501 Mich 243, 251 (2018).  The Court reviews “de novo 

questions of statutory interpretation.” Id.  

A higher court reviews a district court’s decision to bind a defendant over for 

trial for an abuse of discretion. Shami, 501 Mich at 251.  It reviews de novo a circuit 

court’s ruling on a motion to quash a bind-over. Id.  The Court reviews a claim of 

“instructional error involving a question of law de novo.”  People v Dupree, 486 Mich 

693, 702 (2010). 
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ARGUMENT 

I. The TPTA provides proper notice to defendant and thus the Court of 

Appeals did not err in affirming the circuit court decision to deny 

defendant’s motion to dismiss.  

The issues that defendant raises on the issue of notice on appeal were 

properly resolved by the Court of Appeals, as they are governed by established 

principles of due process and clear guidance by statute and the Court of Appeals.  

The same is true in response to defendant’s claim about his job status.  It is clear 

that he was required to have a license.  This Court need not grant leave here. 

A. The application of well-settled due process law supports the 

decision below rejecting defendant’s due process argument.   

The Legislature passed the Tobacco Products Tax Act (TPTA) in 1993.  The 

language of the TPTA is clear to persons of ordinary intelligence.  The pertinent 

parts for the analysis in this case are: 

MCL 205.423: 

[A] person shall not purchase, possess, acquire for resale, or sell a 

tobacco product as a manufacturer, wholesaler, secondary wholesaler, 

vending machine operator, unclassified acquirer, transportation 

company, or transporter in this state unless licensed to do so. 

MCL 205.428(3): 

A person who possesses, acquires, transports, or offers for sale contrary 

to this act 3,000 or more cigarettes … is guilty of a felony, punishable 

by a fine of not more than $50,000.00 or imprisonment for not more 

than 5 years, or both. 

MCL 205.422(o): 

“Person” means an individual, partnership, fiduciary, association, 

Limited Liability Company, corporation, or other legal entity. 
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MCL 205.422(y): 

“Transporter” means a person importing or transporting into this 

state, or transporting in this state, a tobacco product obtained from a 

source located outside this state, or from any person not duly licensed 

under this act. Transporter does not include an interstate commerce 

carrier licensed by the interstate commerce commission to carry 

commodities in interstate commerce, or a licensee maintaining a 

warehouse or place of business outside of this state if the warehouse or 

place of business is licensed under this act. 

This Court recently reviewed a due process claim against the TPTA but 

ultimately passed on the argument even after extra briefing by the parties on the 

issue. People v Shami, 501 Mich 243 (2018) (see footnote 34).  The Court of Appeals 

also recently held, however, that the TPTA gave the defendant sufficient notice. See 

People v Assy, 316 Mich App 302 (2016).  The Assy panel held that the Legislature 

defined the terms in the TPTA with sufficient precision “to place persons of ordinary 

intelligence on notice….” Id. at 311.  The panel also held that “the statutory scheme 

is sufficiently definite to preclude arbitrary or discriminatory enforcement.”  Id. at 

312, citing People v Hayes, 421 Mich 271 (1984).   

The Legislature’s decision to include the definition of which actors needed a 

license, a description of what a transporter does, and the articulation of penalty 

puts people of average intelligence on notice of what a transporter is and what is 

required.  Moreover, the words the Legislature used are common words all 

Michiganders would understand.  The TPTA language relates to an expansive 

process involving many different activities.  Any person who was unsure of the 

meaning of these words could do what courts do and pick up a dictionary and find a 

long list of conduct included within their meaning. 
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Not only is the meaning of transporter clear, but a complete reading of the 

TPTA demonstrates the necessity of prohibiting defendant’s conduct.  Accurate 

collection of the tobacco tax on cigarettes and other tobacco products is dependent 

upon fulfillment of stamping, labeling, record-keeping, and reporting requirements 

set forth in the TPTA.  Those who transport tobacco products that are sold in 

Michigan must obtain a license and must file tax returns with Treasury 

documenting the movement of the tobacco products to other licensees or retail 

stores.  

Further, the TPTA regulatory scheme requires tobacco products must be 

packaged and labelled.  Invoices documenting these acquisitions and sales must 

contain numerous elements.  All of these requirements exist so that Michigan’s 

Treasury can track tobacco product sales from manufacturers, through distributors 

and transporters, and ultimately to retailers.  This tracking system, if followed, 

allows Treasury to verify unclassified acquirers and wholesalers are remitting the 

appropriate tobacco tax.  If “low-level employees” are allowed to import out-of-state 

tobacco products and transport them without a license and sell those products at 

retail without complying with the reporting and record-keeping requirements, as 

Defendant did, the TPTA would be rendered meaningless.  It would be impossible 

for Treasury to determine where the tobacco products came from and whether the 

tobacco tax was paid.  A person with average intelligence would understand that 

importing tobacco and transporting it for resale without a license and without 

complying with all the reporting duties that come with obtaining such a license 
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would severely limit the effectiveness of the TPTA.  An ordinary intelligent person 

would realize a violation of the TPTA by transporting over 3,000 cigarettes without 

license would subject them to a five-year felony.  

As it relates specifically to transporters, the TPTA, requires that anyone 

acting as a Transporter upon the public highways, roads, or streets of this State, 

obtain a license, have complete records for the tobacco being transported on his 

person, and obtain a permit.  For each load of tobacco transported the transporter 

shall obtain a permit from Treasury indicating what is being transported, and to 

whom. See MCL 205.426(7) and (8).  If the tobacco is being imported from out-of-

state the transporter should stop at the first MSP post for inspection.  

Likewise, the TPTA defines Transporter with sufficient notice to place the 

defendant on notice that his actions may subject him to criminal liability.  Further, the 

statutory scheme precludes arbitrary and discriminatory enforcement of the TPTA.  

B. The TPTA criminal liability is not dependent on job status.  

Moreover, on his claim that he acted as an employee of the tribe, defendant is 

still criminally liable.  Defendant argues that the tribe, or business entity, is the 

legal entity that needs to obtain the transporter license, and that as an employee-

driver he does not have to comply with the Michigan law.  This is wrong.   

First, no individual, nor any legal entity, maintained a tobacco license here.  

Accordingly, defendant was not transporting under a business’s transporter license 

or his own transporter’s license, putting each defendant in violation of MCL 

205.423(1).   
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Second, the Court of Appeals held that the “the statutory language of MCL 

205.423(1) and MCL 205.428(3) make clear that an individual possessing 3,000 or 

more cigarettes for transport, without having a license to do so, is guilty of a felony.” 

People v Davis (2019 WL 453891) (Attached A).  Further, the majority opinion in 

Davis addresses the dissent’s misplaced reliance on People v Assy, 316 Mich App 

302 (2016), that the TPTA is not intended to apply to low level employees.  

The dissent does raise an interesting point based on this Court’s 

decision in People v Assy, 316 Mich App 302; 891 NW2d 280 (2016). 

Ultimately, we conclude that the Assy decision is distinguishable from 

this one.  The statute here defines the term “transporter” to include “a 

person . . . transporting in this state, a tobacco product.” MCL 

205.422(y).  The statute further defines the term “person” to include 

both individuals and legal entities, MCL 205.422(o), and provides that 

a “person” can be a “transporter,” MCL 205.422(y).  Therefore, under a 

plain reading of the statutory language, an individual driver can be 

subject to prosecution under the TPTA as a “transporter.” 

The dissent, however, points to this Court’s decision in Assy and 

concludes that the Legislature did not intend to include within the 

definition of “transporter” any low-level employees, such as those who 

drive the vehicles transporting cigarettes.  In Assy, this Court 

concluded that the term “retailer” did not include “a cashier or 

stocker,” but only included “a person who directs or manages the 

business.”  The Assy Court reached this conclusion based on the 

statute’s requirement that a “retailer” means a person who “operates a 

place of business” and read the term “operates” to include an element 

of direction and control, i.e., “someone who has control over the 

business’s day-to-day operations.” Assy, 316 Mich App at 310-311. In 

contrast, the Legislature defined the term “transporter” to include “a 

person . . . transporting in this state, a tobacco product.”  The verb 

“transport” is defined to mean “To carry or convey (a thing) from one 

place to another.” Black’s Law Dictionary (10th ed.).  Contrary to the 

ordinary meaning of the term “retailer,” the ordinary meaning of the 

term “transport” or “transporter” only requires the physical action of 

carrying or conveying a thing, in this case, cigarettes.  Therefore, this 

case is distinguishable from Assy, in that the ordinary meaning of the 

term “transporter” reasonably includes the individuals who drive 

truckloads of cigarettes. [Davis, slip op, p 6.]  
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 Third, a similar argument was raised in People v Shouman, and the Court of 

Appeals agreed with the State’s position that criminal liability is not dependent on 

job status.  See People v Shouman, (2016 WL 5853301) (unpublished) (attached B).  

The Shouman Court found that the statute applied: 

Regardless of whether defendant was employed by LZ, defendant was 

required by MCL 205.426(7) and (8) to have in his possession a 

transporter license and a permit for the load in his possession. 

Defendant’s contention that he lacked a means of determining the 

licensure status of his purported employer is thus incorrect in light of 

his statutory responsibility to have the required license and permit in 

his possession when transporting the tobacco product. [Shouman, slip 

op, p 7.] 

Though defendant alleges that he is a KBIC member, he and the tribe are not 

exempt from complying with the TPTA’s licensing requirements for their activities 

outside the tribe’s reservation and trust lands.  Absent express federal law to the 

contrary, Indians going beyond reservation boundaries have generally been held 

subject to non-discriminatory state law otherwise applicable to all citizens of the 

State. Mescalero Apache Tribe v Jones, 411 US 145, 148–149 (1973).  Therefore, 

KBIC – or its employees – need a license under the TPTA to transport or import 

tobacco products into and through the State of Michigan.  The failure to obtain the 

proper TPTA license leaves defendants open to civil and criminal enforcement 

action by the State.  The State of Michigan may prosecute violations of state law 

outside of Indian country.  See Michigan v Bay Mills Indian Cmty, 134 S Ct 2024, 

2035 (2014).   

Moreover, in People v Assy, 316 Mich App 302 (2016), the defendant claimed 

the store owner, not the defendant manager, should be held criminally liable.  The 
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Court of Appeals rejected that argument. It found the TPTA defined “retailer” 

sufficiently to put those who operate a store on notice.  The court noted, “[t]he 

Legislature defined the term ‘person’ to include both individuals and legal entities. 

MCL 205.422(o ).”  MCL 205.428(3) makes it a crime for a person to possess, 

transport, or acquirer 3,000 or more cigarettes in violation of the act.  An individual 

can be held criminal liable for violating the TPTA, not just a legal entity.   

By following the TPTA’s requirements, an employee would be able to know 

that he was transporting cigarettes without a Michigan tobacco license.  No one 

maintained a license in this case.  Criminal liability on the person or persons 

possessing and transporting the tobacco is appropriate. MCL 205.428(3).  

Next, to adopt the dissent’s position would create an exception that would 

swallow the rule.  Anyone intending to not pay Michigan’s high tobacco taxes would 

simply have low-level employees acquire, transport or sell the tobacco illegally. 

Following the dissent’s logic, there would be nothing the State could do under our 

current statutory scheme to stop smuggling from occurring if it was done by low-

level employees.  This result is unsupported in law.  It is clear that the intent of the 

TPTA was to apply to all the people in Michigan.  The criminal penalties all start 

with “a person who possesses … contrary to the act…” MCL 205.428.  Legality is not 

dependent on job status.  Additionally, in prosecuting all sorts of smuggling cases, it 

is normal and proper to start at the lowest level employees and work one’s way up.  

Defendant was only charged with one low level felony – a G grid offense.  As 

a G grid felony, he is very unlikely to receive any incarceration if he was convicted 
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as charged.  Higher level smugglers usually are charged with the more serious 

crime of Conducting a Criminal Enterprise. See MCL 750.159g(a), which allows, as 

the first predicate crime listed, felony violations of the Tobacco Products Tax Act to 

be the predicate offense for the 20 year Conducting a Criminal Enterprise.  

Last, defendant’s claim he would not be a position to know he needed a 

license for the activity at issue because he was a mere employee.  Ignorance of the 

law does not excuse violation of the same.  People v Longwell, 120 Mich 311, 317 

(1899).  Furthermore, the Court of Appeals majority here also relied on the 

Shouman panel’s analysis in determining intent. “Even though Shouman, as an 

unpublished case, is not binding on this court, the Shouman panel’s thorough 

analysis of this issue and sound reasoning is persuasive. MCR 7.215(C)(1). Thus, 

the circuit court’s determination that the district court applied an appropriate 

intent standard to MCL 205.428(3) was not an error of law.” Davis, slip op,p 5 

(Attached A).  

In People v Shouman, the court found that the prosecution was only required 

to prove that the defendant knew what he possessed, not that he specifically violated 

the TPTA:  

There is no support in Nasir or other case law for defendant’s contention 

below that the prosecutor had to prove that defendant knew he was 

required to have a license and that he specifically intended to violate the 

TPTA.  Rather, as discussed above, the mens rea element required by 

Nasir is that the defendant had knowledge that the stamp was 

counterfeit. Nasir, 255 Mich App at 45–46.  That is, the defendant was 

required to have knowledge of what it was that he possessed. [Id. at 5.] 
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Likewise, in this matter, defendant did not have to know he needed a tobacco 

license from Treasury for a violation to occur.  He need only have known that he 

transported cigarettes—in this case, over 672,000 cigarettes.   

II. The Court of Appeals did not in affirming the circuit court decision 

to deny defendant’s motion to quash by applying established TPTA 

law regarding the elements of this offense. 

This Court should deny leave as the Court of Appeals properly ruled 

regarding the necessary proofs of mens rea—knowledge that he was transporting 

cigarettes – but not that the prosecution was required to prove that he was violating 

the law.  The Court of Appeals has previously ruled on this same issue, in an 

unpublished decision, People v Shouman.  Moreover, the decision to bind-over was 

supported by the evidence. 

A. The proper elements for this offense were established in People v 

Shouman and the district and circuit court properly applied them.   

The Court of Appeals also properly ruled in the matter consistent with its 

published decision in People v Nasir, 255 Mich App 38 (2003). 

MCL 205.428(3) provides the general basis for the charge:  

A person who possesses, acquires, transports, or offers for sale 

contrary to this act 3,000 or more cigarettes … is guilty of a felony, 

punishable by a fine of not more than $50,000.00 or imprisonment for 

not more than 5 years, or both. 

There are no standard jury instructions for a violation of MCL 205.428(3); 

MCL 205.423.  The following elements integrate the provisions cited above to form a 
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basis for a criminal charge.  These elements were recently upheld in People v 

Shouman (2016 WL 5853301) (unpublished) (Attached B):  

1. Defendant knowingly transported cigarettes. 
 

2. Defendant did not have a license/or permit to transport 

tobacco issued by the Michigan Department of Treasury 
 

3. The Defendant transported 3,000 or more cigarettes. 

 

While Shouman is an unpublished case, and thus is not binding authority, it 

was persuasive to the trial court and the Court of Appeals here.  The exact 

arguments the defendant raises here were raised in that matter.  Thus, these same 

arguments were dismissed by both the Shouman and Davis courts.  Furthermore, 

like in Shouman, the People in this case are seeking a general intent element by 

proposing “knowingly transport cigarettes” as the first element for the instructions.   

Here, also like in Shouman, it should be noted that the Nasir case is 

inapplicable.  Nasir was charged under MCL 205.428(6), which requires a 

mandatory prison term.  The Nasir court was concerned about sending someone to 

prison for 1 to 10 years with no mens rea.  In this matter, charges under MCL 

205.428(3) do not require any incarceration and are on the G grid of the sentencing 

guidelines.  Defendants relies on People v Nasir to support his additional mens rea 

element, but his reliance is misplaced.  Nasir does not support this requested 

element and does not control the outcome here.   

As an initial point, Nasir, which is the only published case on any TPTA 

criminal violation elements, addressed a different statutory subsection.  It dealt 

specifically with a violation of MCL 205.428(6), which criminalizes possessing a 
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counterfeit tax stamp, and not MCL 205.428(3), which is at issue here.  And Nasir 

did not impose a requirement that the defendant know he is violating the statute, 

as defendant requests; it simply required that the defendant know that what he 

possessed was counterfeit.   

The Nasir court held that the elements of that TPTA offense are as follows: 

(1) defendant possessed or used,  

(2)  a counterfeit stamp, or a writing, or device intended to replicate 

a stamp,  

(3)  that the defendant possessed or used the counterfeit tax stamp, 

or writing or device intended to replicate a stamp, with 

knowledge that the stamp, writing or device was not an authentic 

stamp, and  

(4)  that the defendant acted without authorization of the Michigan 

Department of Treasury.  [Nasir, 255 Mich App at 46 (emphasis 

added).] 

The knowledge the Nasir court required is knowledge of what one possesses and 

transports, not the legal ramifications of such possession or transportation.  Nasir’s 

holding is thus consistent with and supports the People’s proposed elements here.   

Indeed, the Court of Appeals acknowledged in Nasir that the TPTA criminal 

provisions do not include a fault element and appear to be strict-liability on their 

face, and it rejected a nearly identical version of defendant’s argument—i.e., that 

the defendant must know he is violating the statute.  Nasir, 255 Mich App at 41.  

The Nasir court specifically concluded that the Legislature did not intend a specific 

intent element nor “that a defendant need act with knowledge that the defendant 

does so without the authorization of the Michigan Department of Treasury.”  Id. at 

46 (emphasis added).   
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The offense at issue in Nasir is also distinguishable from defendant’s offense.  

Subsection (6) at issue in Nasir, governing possession of a counterfeit tax stamp, is 

more likely to target “a broad range of apparently innocent conduct.”  Nasir, 255 

Mich App at 44.  Subsection (6) deals with counterfeit stamps, the purpose of which 

is to deceive, which makes it likely that an innocent person may not know he or she 

is in possession of a counterfeit stamp.  As an example of its concern, the 

Nasir court reasoned that “a strict reading of the statute would render criminal the 

possession by a retail customer of a pack of cigarettes bearing a counterfeit tax 

stamp.”  Id.   

Moreover, unlike the counterfeit-stamp offense at issue in Nasir, MCL 

205.428(3) does not require imprisonment “for not less than 1 year,” nor does it 

carry the possibility of a 10-year term of imprisonment, instead maxing out at 5 

years.  To hold that MCL 205.428(3) requires the state of mind element that Davis 

requests would contradict the words of the statute, would unduly expand Nasir, and 

would in effect give every tobacco smuggler one “get out of jail free” card.  The State 

could seldom show beyond a reasonable doubt a person’s knowledge of the law 

before that person got caught the first time. 

Therefore, the People placed a knowledge requirement in the possession 

element, consistent with Nasir and many other criminal laws.1  See Nasir, 255 Mich 

App at 45–46.  For instance, the standard jury instruction for Unlawful Possession 

                                                 
1 The People note that the default mens rea statute, MCL 8.9, does not apply to this 

matter, as this offense occurred prior to January 2016.    
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of Control Substance with Intent to Deliver, M Crim JI 12.3, places the knowledge 

requirement in the first element of knowingly possessing a controlled substance.  It 

is notable that the defendant does not need to know whether he can possess that 

substance legally.  The same applies for  the instruction for Possession of Firearm 

at Time or Commission or Attempted Commission of a Felony, M Crim JI 11.34, 

which places the knowledge requirement in the element of knowingly possessed a 

firearm.  It too does not require the defendant to know that it was illegal for him to 

possess a firearm.  Lastly, the standard instruction for Possession of Fraudulent, or 

Altered Financial Transaction Device, M. Crim JI 30.4, also places the knowledge 

requirement in the possession of the device.  There is no element that defendant 

knew it was illegal to possess such a device.  This list is not meant to be exhaustive, 

but to show that in many other areas of criminal law one needs to know what he 

possesses, but not the legality of it.  Indeed, the general principle in criminal law is 

that ignorance of the law is no defense.  People v Munn, 198 Mich App 726 (1993), 

citing People v Turmen, 417 Mich 638 (1983); 4 Blackstone, Commentaries p. 27. 

Furthermore, the Court of Appeals properly determined that the circuit court 

did not abuse its discretion in denying defendant’s motion to quash.  Defendant 

alleges the district court and circuit court erred by not giving effect to “contrary to 

the act” in the charging statute.  He is wrong.  The “contrary to the act” is the 

failure to have the license. Davis knowingly possessed tobacco “contrary to the act” 

(i.e. without a transporter’s license) and transported over 3000 cigarettes.  The 

Information states: 
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COUNT 1: TOBACCO PRODUCTS TAX ACT VIOLATIONS-FELONY 

Did possess, acquire, transport, or offer for sale 3,000 or more 

cigarettes, in the State of Michigan, without obtaining/possessing a 

Michigan tobacco license as required by MCL 205.423, contrary to 

MCL 205.428(3).  

As the Court can see in the charging language, the People charged the “contrary to 

the act” as “without obtaining/possessing a Michigan tobacco license as required by 

MCL 205.423.”  The People specifically listed which provision of the TPTA the 

defendant’s possession and transportation violated.  

Defendant’s focus on “contrary to the act” is really an attempt to add a 

specific intent element into the act.  Nasir, Shouman, and the Court of Appeals 

panel here correctly rejected the argument that there is a specific intent in the 

TPTA felony provisions.  The district court followed the opinions in both Nasir and 

Shouman giving greater weight to Shouman as Shouman was charged for the 

identical act (transporting without a license) under the same statute MCL 

205.428(3).  

Therefore, even though Shouman was unpublished, it was the only case on 

the subject, and was unanimously decided by the Court of Appeals just months 

before. The district court and circuit court’s reliance on Shouman was reasonable 

and appropriate and not an abuse of discretion.  Neither lower court made an error 

of law.   

B. The People met their burden of probable cause to each and 

every element of the charge.  
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As it relates to John Davis’ bind-over, the People presented evidence to 

establish probable cause as to each element.  For the first element, a totality of the 

circumstances approach should be used.  

First, he stated he was transporting “supplies.” He opened the trailer for the 

Trooper and stated, “[t]here you go boss,” as if to say: “you got me.” The Trooper 

then says to him, “you knew that was in there.” Davis replies, “I have a job to do,” 

i.e. he has to transport the cigarettes for his employer.   

Second, he only had cigarettes in the trailer, 56 containers of 12,000 

cigarettes.  Each container was in plain view when the trailer was opened. In other 

words, he was driving 672,000 cigarettes 82 miles between Baraga to Marquette. It 

is unreasonable to assume he did not know what he was hauling.  This is especially 

true following Davis’ argument that he was just doing his low-level job. It is 

unbelievable that an employee charged with delivering 672,000 cigarettes (and only 

cigarettes) did not know what he was transporting.  This was not one or two packs 

of cigarettes, it was a truck load.  

In controlled substances cases, intent to deliver may be proved by 

circumstantial evidence, such as, the large amount of controlled substance 

possessed.  See People v Wolfe, 440 Mich 508 (1992).  In possession of stolen items 

cases, the courts have allowed knowledge to be inferred based on such things as sole 

possession, or a tampered ignition.  See People v Tantenella, 212 Mich 614 (1920), 

overruled on other grounds by Echelon Homes LLC, v Carter Lumber Co, 472 Mich 

192 (2005); People v Biondo, 89 Mich App 96 (1979); People v MacCullough, 281 
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Mich 15 (1937).  In this matter, the lower courts were proper to circumstantially 

infer defendant’s knowledge of the cigarettes by his words, actions, and the number 

of cigarettes involved.    

The defendant did not have tobacco license and the number of cigarettes was 

well over the 3,000 threshold for a felony. Bind-over was proper.  
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CONCLUSION AND RELIEF REQUESTED 

Accordingly, the People ask this Court to deny defendant’s application for 

leave to appeal and allow this matter to proceed to trial. 

Respectfully submitted,   

 

Dana Nessel 

Attorney General 

 

Fadwa A. Hammoud (P74185) 

Solicitor General 

Counsel of Record  

 

/s/Daniel C. Grano 

 

Daniel C. Grano (P70863) 

Assistant Attorney General 

Attorneys for the People 

Plaintiff-Appellee  

Criminal Division 

3030 W. Grand Blvd. 

Detroit, Michigan 48202 

(313) 456-0180 

 

Dated:  May 21, 2019 
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