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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF MUSKEGON

PEOPLE OF THE STATE OF MICHIGAN,

Plaintiff, HON. TIMOTHY G. HICKS

Vv
File No. 17-0174-FC

DANIEL BEAN,

Defendant.

/

James L. Corbett, P59312 Brian J. Prain, P73944
Senior Assistant Prosecuting Attorney Attorney for Defendant
990 Terrace, Fifth Floor Prain Law, PLLC
Muskegon, Ml 49442 17199 N. Laurel Park Drive
(231)724-6435 Suite 200

Livonia, Ml 48152
(844)286-6167

OPINION AND ORDER REGARDING FEBRUARY 20 MOTIONS

INTRODUCTION
The court heard several motions, under somewhat confusing circumsfances, on
February 20. The court made some findings, and has since entered one order, but took
other matters under advisement.
The court enters this opinion and order to resolve the remaining issues. Because
trial is near, this order is somewhat shorter than it might otherwise be, given the significant
issues involved.

1. Defendant’s Motion to Quash/Dismiss, and Prosecutor’s Motion
Regarding Incest Issue.

The court has combined these two motions into one discussion and decision. This
judge’s work has been greatly assisted by the District Judge’s excellent analysis of these

issues.

Defendant’s alleged conduct, in isolation, is arguably grounds for a charge of
1 APPENDIX A
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Criminal Sexual Conduct in the third degree (‘CSC 3”). The prosecutor has charged it as
Criminal Sexual Conduct first degree (CSC 1), citing two aggravating factors. First, that
the defendant and victim are within the fourth degree of consanguinity. Second, that this
criminal sexual act occurred while defendant was committing “another” felony. The
alleged “other” felony is alleged to be Child Abuse, sécond degree. He needs to prove
only one of the two aggravating circumstances.

In his brief and at oral argument, the prosecutor intimated that he might be moving
to amend the information in either of two ways. However, he said that the amendment
would only seek to add counts; it would not attempt to amend the “other” felony to
something else. He also agreed that he would have to prove the predicate child abuse
charge beyond a reasonable doubt.

Consanguinity/Incest

The applicable statute, MCL 750.520b(1)(b)(ii), criminalizes this activity when a
defendant is related to his victim, “by blood or affinity,” to the 4" degree. The parties ask
the court to rule on the applicable definition of “affinity,” because there are conflicting
cases.

The prosecutor's brief identifies two lines of cases. The first line starts over a
century ago with Bliss v Caille Bros, 149 Mich 601; 113 NW2d 317 (1907). Bliss was
recently cited with approval in People v Zajaczkowski, 493 Mich 6; 825 NW2d 554 (2012)
and, more recently, in the civil case of Lewis v Farmers Ins Exch, 315 Mich App 202, 888
NW2d 916 (2016). The later cases approved the Bliss definition of the issue, although the
Zajaczkowski court specifically declined to address the affinity question, focusing only on

the “blood” relationship.
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People v Armstrong, 212 Mich App at 121, 123-126; 536 NW2d 789 (2012)
suggests a different approach and questions the continued vitality of Bliss. It contains
some cogent observationls about the dynamics of blended families and the real- world
issues incumbent in imposing legal distinctions (“step” uncles versus “regular” uncles,
etc.) upon family units. The issue for this judge is whether Armstrong or the other cases
control. This judge thinks the Bliss line controls for these reasons.

Bliss was a civil case involving two wives who were second cousins. The Bliss
court held that a wife is related to her husband’s blood relatives, but not to his
(essentially) in-laws. The court concluded that each wife was related to the other sister's
husband by affinity, but that this created no affinity between the two husbands
themselves.

This paradigm fits this case. The victim’s biological mother (Tabatha) is married to
Joe. Joe is the victim's step-father. Joe’s sister Amy is married to Daniel, the defendant in
this case. Thus, Tabatha is related to her husband’s sister, Amy, but not to Amy’s
husband, the defendant. Accordingly, Tabatha's daughter, the victim, cannot be related to
the defendant by affinity when her mother is not.

Lewis, the latest of these four cases, tactfully rejected the Armstrong analysis at
315 Mich App 213: “However, based on our Supreme Court's more recent opinion in
Zajaczkowski and its reliance on Bliss, we conclude that this Court's expanded definition
of affinity in Armstrong is not controlling in this case.”

Both the Armstrong court and the District Court, in its analysis, have articulated
good reasons for its holding, and maybe Bliss needs another look since it just celebrated
its 110" birthday, but this judge does not, given the Supreme Court’s Bliss decision and

Lewis’s subsequent comments about Armstrong, see that it has the discretion to hold any
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other way. Accordingly, the court grants the motion to quash the information as to the
affinity theory.

The “Other” Felony

This judge has located no cases, and the parties have cited none, which are
squarely on point with these facts.
In People v Robideau, 419 Mich 458, 469; 355 NW2d 492 (1984), the Michigan

Supreme Court said:

In contrast to the double jeopardy protection against multiple trials, the final component of double
jeopardy -- protection against cumulative punishments -- is designed to ensure that the sentencing
discretion of courts is confined to the limits established by the legislature. Because the substantive
power to prescribe crimes and determine punishments is vested with the legislature, (internal
citation omitted) the question under the Double Jeopardy Clause whether punishments are
'multiple’ is essentially one of legislative intent...

Were this the controlling decision, the court would grant defendant’'s motion. However, it
is not controlling law, having been overruled in People v Bobby Smith, 478 Mich 292; 733
NW2d 351 (2007).

The Court, in Bobby Smith, addressed this particular type of Double Jeopardy
issue- the “multiple punishments” prong. It eschewed the more flexible fact-based
approach in Robideau (it overruled it) and affirmed the “bright-line” analysis handed down
from the seminal case of Blockburger v United States 284 US 299, 52 S Ct 180,76 L Ed
306 (1932). Under the Blockburger analysis, the child abuse charge can be the “other”
qualifying felony under (see MCL 750.520b(1)(c)) because it contains an element-
causing serious mental harm or simply being likely to cause it- that the CSC 3 charge
lacks.

Under the Bobby Smith decision, the court must deny the motion. However, in light

of this case’s likely appellate trajectory, the fact that this may be an issue of first

Wd G€:9G:¥ 6T0Z/V/v OSIN Ad AIAIFOTY



impression, and the possibility that the court will see this in future cases, the court
continues its analysis.
Much of the relevant discussion, in this judge’s view, ignores or minimizes both the

context and the practical consequences of this type of charging decision. Specifically:

Defendant's single alleged crimfnal act- penetrating the victim’s private area with
his hand- can thus be used by the prosecutor for two purposes. It can (1) establish the
penetration for the sex crime, and then (2) elevate what would be a CSC 3 charge to a

CSC 1 charge, increasing the penalties considerably.

Most of the analysis in the Blockburger line of cases considers a different issue-
whether separate convictions can be maintained for the “other” crime- from what we
have here. The issue here is whether the pfosecutor can utilize the other (the predicate)
crime to elevate the penalty on the charged crime. The Legislature has established a
maximum of 15 years for the CSC 3 charge. If charged separately for Child Abuse, the
defendant would confront a concurrent sentence with a maximum of 10 years pursuant to
MCL 750.136b (4). This strategy, blending the two into the CSC 1 charge, allows the

prosecutor to avoid that limitation.

This judge wonders whether this use of the statute is what the Legislature
intended. In People v Waltonen 272 Mich App 678, 692; 728 NW2d 881 (2006), the Court

of Appeals spoke to the Legislative rationale for the law relating to the other felony:

The Legislature, however, did not attempt to narrowly define the coincidence or sequence of the

sexual act and the other felony; rather it chose to address the increased risks to, and the debasing

indignities inflicted upon, victims by the combination of sexual offenses and other felonies

by treating the sexual acts as major offenses when they occur ‘under circumstances mvolvmg the
commission of any other felony.’ (ltalics added by this writer.)

This opinion should not be interpreted as minimizing the serious mental and physical

5
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injuries suffered by victims of sexual assaults, but it was Bean’s alleged sexual assault
itself which caused the likelihood of injury, not a combination of a sexual offense and
another felony. Defendant, under this analysis, committed only one wrongful act, but
faces an elevated penalty because of its effect, or even possible (“likely to cause”) effect

on the victim.

At oral argument, the court advanced a discussion about the jury instructions to be
used because they often provide a useful outline for isolating the salient issues. Drafting
appropriate and understandable jury instructions’ would seem to be a challenge under

these facts.

M Crim JI 20.1 is the instruction for CSC 1. Paragraph (3) asks the court to insert
“one or more” of the alternatives, i.e., the aggravating circumstances. In this case, the
court would insert the “other felony” instruction from M Crim JI 20.5, and then give the
elements of the Child Abuse charge. That would be M Crim JI 17.20a, as the prosecutor

informed the court.

But paragraph (4) in the standard instruction for Child Abuse 2d says that the

defendant “...did an act likely to cause serious physical or mental harm to (the victim)

regardless of whether such harm resulted.” (bold added by this judge.) One of the
expert witnesses, Emily Friberg, is expected to testify to that likelihood. That makes the
jury’s task even more confusing.

In other words, the predicate Child Abuse charge satisfies the Blockburger

standard because it has another element that the primary charge lacks. But that

! There was some discussion, at oral argument, about which version of the child abuse instruction would be
used. The prosecutor, the following day, told this judge that the correct instruction would be M Crim JI
17.20a. The court presumes that he so notified defense counsel. '

6
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additional element is simply “the likelihood” that the victim will suffer serious mental harm.
The defendant, then, faces the life maximum penalty if the prosecutor proves a likelihood
of injury.

The court raises these issues. In the end, Bobby Smith is controlling and requires
denying the motion on quash/dismiss on the “other felony” ground.

The court addresses the remaining issues.

2. Records/Stanaway Issue, Defense Motion for Funds to Hire Expert
Witness

The prosecutor delivered the records Friday, and the court has examined them.
During oral argument, this judge was concerned that testimony about “likely harm” would,
given that the expert witness was also the victim’s treating therapist, inevitably lead to a
discussion about serious mental harm that actually had occurred. That, the court
believed, made the counseling records relevant.

However, the statute makes the “actual” mental harm irrelevant. MCL 750.136b (3)
says that crime is committed when a defendant “knowingly or intentionally commits an act
likely to cause serious physical or mental harm to a child regardless of whether harm
results.” (Bold added by this judge.) Actual harm, by the terms of the statute, is not
relevant and the prosecutor is not required to prove it.

This conclusion has these ramifications. First, the testimony of the prosecutor’s
expert witness, Friberg, will be limited to the hypothetical “likely” situation. Second, the
defendant should be entitled to name an expert who will testify similarly. Third, he has
articulated a valid reason for not naming one until now. Fourth, trial will have to be
adjourned and, finally, the court will authorize $1500 for the defendant to retain such a
witness. This is the total amount authorized, and the defendant will have to work within

this limitation.
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3. Other Acts Evidence

The prosecutor has submitted his notice of intent to introduce other acts evidence
pursuant to MCL 768.27a and MRE 404(b). There were some procedural issues which
prevented the court from hearing this on February 20. It appears the prosecutor will be
submitting a brief. That is most helpful and, in fact, required by the relevant cases.
See People v Crawford, 458 Mich 376, 387; 582 NW2d 785 (1998). See also People v
Emmanuel Moore, unpublished per curiam opinion of the Michigan Court of Appeals,
Docket No. 326222 (May 17, 2016).

CONCLUSION

The court grants the motion to quash/dismiss as to the affinity issue but denies it as
to the “other felony” claim. The “other acts” issue remains for decision. This court will
have to adjourn the March 12 trial to a date likely in early May. The court will not delay the
trial indefinitely. If either of the parties seek interlocutory appeal, he (or they) will have to

obtain a stay in this court. The court will grant a stay if the parties stipulate to that.

IT IS SO ORDERED.

Dated: February Lz 2018 W a/%

Aon. Timothy G. Hicks (P-35198)
Circuit Judge

CERTIFICATE OF MAILING

| hereby certify that on this o [ _day of February, 2018, | personally mailed copies of this Order to
the parties above named at their respective addresses, by ordinary mail.

wa X\&uté/

Sheree L. Boutell, Circuit Court
Legal & Scheduling Secretary
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'16—181535—FY.; This is the time and the date écheduled for a

Muskegon, Michigan
July 20, 2017 - 10:22 a.m.
(Court, Counsél'andvall parties present).

THE COURT: Before the Court is the People of the

State of Michigan versus Daniel Bean. The File Number is

preliminary examination on this matter.

And Mr. Matthew Roberts represents the People of the;.
State of Michigan, and representing Mr. Daniel Beaﬁ is Brian
Joseph ---- is it Prain? |

MR. PRAIN: Right. That’s correct, Your Honor.

THE COURT; Prain. Mr. Prain is present ----

MR. PRAIN: Good morning!

THE COURT: ---- representing Mr. Bean. Welcome, Mr.
Prain. Whét’s your P number?

MR. PRAIN: 73944, Your Honor.

-THE‘COURTi'Thank you, very much. Is ---- are the
People of the State of Michigan\ready to proceed?

MR. ROBERTS:.We are, Your Honor. There’s some
procedural ﬁiétogy that we should probably recite briefly for
the Court, as well, but we are prepared to proceed.

THE COURT: All righﬁ. And is defense réady to
proceed?

MR. PRATN: We are ready, Your Honor.

THE COURT: All right. Go ahead, Mr. Roberts.

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
MUSKEGON, MICHIGAN
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_ MR. ROBERTS: Your Honor, Mr. Bean was prev%ously in
court and.waived preliminary examination in January of this
year. That wés waived at the time.that hé'———; at the time,
there was an agreement that he would retain the right to

remand this matter'if a resolution could not be reached. in

circuit .court. This case was assigned to Jﬁdge Hicks in
circuit courf‘and we.were unable to reach a resolution of thié__
matter so this matter is now back before the court for
preliminary examination.

I did indicate at the time of the remand, so Mr. -
Bean and Mr.. Prain werg'advised, that my intention would be tb
evaluate whether or'not‘I would be increasing the charge here
from criminal sexual conduct to the third degree to criminal
sexual conduct fifSt degree, and I would state it will be my
intention after testimony is‘faken today to amend the charge
tQ criminal séxuél conduct first degree based on the age of
the victim and the rélationship between thé victim and the
defendant in this @attef. And I think counsel was ---- is
aware'that that was the at least stated possibility or
intention of our office at the time of the remand.

MR. PRAIN:.Your Honor,:yes, thenrecord bears that
out in circuit court and I agree we are here on remand.

THE COURT: All right.

MR. PRAIN: And I’'1ll address tﬁe iséue of'the first

degree motion for bind over as a mixed question of fact along

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
MUSKEGON, MICHIGAN
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with the‘conclusion.

THE.COURT:-Vefy well. Very well. Mr. Roberts,  you
may proceed.

MRf ROBERTS: Your Honor, we are prepared to proéeedf
T would just indicate that my understanding is that Mr. Prain
has subpoeaned a number 6f witnesses here. I would ask fof |
witness sequestration. I’m sure Mr. Prain is.asking for
witness sequestration as well. My intention is to only call

the;victim in'this case and possibly the Trooper for some ——

maybe two quick questions.

THE COURT: All‘right. Well, it sounds like there’s a
joint motion for sequestration.

MR. PRAIN: I would join in‘his motion, Your Honor.

~ THE COURT: All right. Well then I'm going to order

that all witnesses in this mattér be sequestered. That means
that all witnesses must wait in the hallway and not discuss
the case with_ ————— amongst themsel?es or with anybody here in
the péndency of the matter here this morning or todéy as we

proceed. And that is a reciprocal order applying both to the

. People’s witnesses as well as to the witnesses that have been

subpoeaned or might testify on behalf of the defendant here.
MR. PRAIN: And, Your Honor ----

THE COURT: So if you need time to talk to your

‘witnesses, I'll give you a moment to give them the

sequestration instruction.

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60* th DISTRICT COURT
MUSKEGON, MICHIGAN"
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MR. PRAIN: They’re actually adverse witnesses, Your

Honor. I’ve never spoken to these people, .we just subpoenaed

them. But with regard to the Trooper, I think we have Trooper
Zanthof,‘I can’t quité see behind the pillar. I would oniy ask
if he’s going to remain in the courtroom that he be the OIC at
trial. I.don't believe there’s another‘OIC in fhis case.

MR. ROBERTS: He’s the only‘trooper so he would be.

‘MR. PRAIN: Okay. i didn’t know ifvthere Qas a |
lieutenant assigned to the case or somebody who is the OIC but
I’m assuming there’s no other OIC for the duration.

THE COURT: I have no idea who is the OIC. I’m not
even sure what an OIC is. I think it’s an officer in charge.

MR. PRAIN: Officer in charge;-Sorry, Your Honor.

THE COURT: Okay. That’s all right. |

MR. ROBERTS: It’s»Tfooper Zanthof, so.

THE COURT: I have no authofity to order who is the
OIC and who is not the OIC orlwho can appear as the OIC in
circuit court. I mean, I'm nét going to go down that road at
all. But for today’s purposes, the trooper as a répresentative
of the State of Michigan is allowed to femain in the
courtroom, - so he’s not subjéct to sequestration order if
that’s‘what you’re talking about.

MR. PRAIN: Correct.

THE COURT: All right. I thinkvthat deals.with the

matter.then, Mr. Prain.

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT »
MUSKEGON, MICHIGAN
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"MR. PRAIN: That does, Your Honor.
THE CQURT:‘All right. Mr. Roberts, you may proceed.
- MR. ﬁOBERTS: Thank you. Call Alexis Kersting}

THE BAILIFF: Raise your right hand, please. In_the
matter now pending, do you solemnly swear or affirm the’l
testimony you’re about to give will be the truth, the whole
truth and nothing but the truth, so help you God?

THE WITNESS: Yes:

THE BAILIFF: Have a seat in the black chair. State
your name please.

THE WITNESSf Alexis Kersting.

THE>COURT: Can you spell your first and last name,
please, Ms. Kersting?

THE WITNESS: A—L—E—X;I—S. K—E—R-S—T—I—N—G.»

THE COURT: Thank you.

ALEXIS KERSTING
" Called by the People at 10:27 a.m., testified:

DIRECT EXAMINATION

BY MR. ROBERTS:

Alexis; can you tell the Court your date of birth, please?
March 18", 2001.

Alexis, I'm going to direct your attention back to last
September,>September of 2016. How old were you back,in
September, 20167

15.

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60 th DISTRICT COURT
MUSKEGON, MICHIGAN
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And you just turned 16 this March, is that right?

Yes.

Now back in Séptembér,»Seétember, 2016, do you reéall a time
where you went to ---- you and some'of your siblings wént to
stay with a relative here?

Yes.

And who was that relative?

My uncle on my step-dad’s side.

Your uncle on your step-dad’s side?

It was my step-dad’s sister’s husband.

S0 your ---- you have a step-dad, is that right?

Yes.

And this individual with whom you went to stay is the sister
and the husband of that sister on your step-dad’s side, is
that fight? |
Yes.'

And this individual that you’ve referred to is an uncle, br
you call him uncle?

Not anymore.

Pridr to this occasion?

Yes.

Ail right. And do yoﬁ recall where this house was that you

went to stay with him?

It was in Holton somewhere.

Do you remember ---— T said that it was September. Do you

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60™ th DISTRICT COURT
MUSKEGON, MICHIGAN '
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remember what date it was in Septémber?

I'm pretty sure it wés September 4,

What day of the week was it, if yoﬁ remémber, that you weﬁt
over to the house?

I don’t remember.

And did you go over to the house during the day? At night
time? When did you go over?

We went over duringvthe day.

And what was the plan in going over to the house?

Well, we were helping them move some of their things from
their old house to their new house.

So this was a new house that they were moving to?

'Yes.

And who went over to the hogse with you?

It was my two brothers and my mom and my step-dad.

And how old are your two brothers?

My little brother ---- my ---- bne of ‘em is 15 and one of ‘em
is 11.

And you say your mom. and your step-dad went as well?

Yes.

Did your.mom and step-dad stay the entire time?

No.

Did they leave at some point?

Yeah.

When did they leave?

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
' MUSKEGON, MICHIGAN
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I'm not sure when they left.
Day time? Evening time?

It was in the évening.

Did you go.with them or did you stay at the house?

I stayéd at the house.
Was it your ----- was it agreed upon or was-there some type of
plan then for you to spend the night at the house?

Yeah, we were going to spend the night.

-

And who else was going to spend,the'night at thé'house?

Me and'my twé brothers.

So you and your two brothers ended up staying the night at the
house? | |
Yeé.

And who else S after your mom and your step-dad left, who
else was at the house?

It was my aunt, uncle, and three of my cousins and my two

'brothers.

Ana'your uncie, is he in theAcourtrQom right now ----
Yes.
Cén youvpoint to him and tell us what he’s wéaring right now?
He’ s wearing a blue suit. Over there (witness indicating by
pointing to defendant).

MR. ROBERTS:.I’d ask that the record reflect that
the witness has idenﬁified the defendant, Your Honor.

THE COURT: She said a blue suit. It’s a little more

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60™ th DISTRICT COURT
MUSKEGON, MICHIGAN
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BY MR. ROBERTS:

Q

move. I mean, if ydu need to be able to see better just move a.-

{

specific, Ms. Kersting.

'THE COURT: He’'s ---- I cah’t'really see him very
well. He has biue eyes and like blonde ----- |

THE COURT: Doesihe have a jacket or no jacketbon?

THE WITNESS: I —----- umm, no.

THE COURT: Well, if you ---- you can move. You can

little‘bit.
| THE WITNESS: He has a tie with like different shades
of blue on it. |

THE COURT: All right. The record will reflect that
she has identified the defendanf. |

MR. ROBERTS:\Thank you.

THE COURT: Thank you.

Sé Aléxis, I want to move to the evening time around bedtime
that evening. Do you recall falling asleep?

Yes. -

And where did you fall asleep in that house?

There was like a mini couch with two cushionsvright next to
the TV.

Wére you on that couch?

Yes. I fell asleep on the couch.

Do you remember what you were wearing?

I was wearing shorts and a sweatshirt.

SALLY A. JOHNSON-MCGORAN CER 3460
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And did you have underwear ---- underwear and a bra on
underneath that?

Yes.

Did you have any type of bedding or sheet or anything on the
couch?

I had my blanket.

You said this was in'like a ---- it's like a family room area- .
of the house?. |

Yes.

—_

And who else, if anybody else was in the family room when you
were falling asleep?

It ————.écross from me there was a couch with ﬁwo of my
little; cousiné and my littler brother. And then on, like, the
other side of the room was my other cbusin and my other
brother. |

And when you say on the other side of the.roomL was there éome
construction going on at the time or something? |

Yeah, £hey were like pﬁtting up ---- well, they were working
on putting up a wall for, like to make extra rooms.

And this was ----- : Was_it your older brother that was in ----
or of your,brothérs, the older of the two brothers was in the
———- in that room but there wasn’t actually’a wall yet?

Yes.

And he was also with another one .of your cousins?

Yeah.

SALLY A. JOHNSON-MCGORAN CER 3.460.
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awake?

All right. Where was your uncle when you started to fall
asleep?

He was sitting at the end of the couch that I was sleeping on.
And did you actuélly fall asleep? |

Yes.

-And do you recall waking up?

Yes.
And why did you wake up?
Because I felt someone touching me.
Who was that person that Qas tduching you?
It was Dan.
Your unclé?
Yes.
And when you say he was touching you. What parf of his body
was he doing the ﬁouching? |
His hand.
And where was he touching you at thé time you woke up-?
At the time I woke up, he was touching my légs.
And did he touch any'other paftvof your body after you were
Yes.
What other part of your body'did he touch?
He touched my chest area ana around my vagina.
Let’s talk ébout your chest area for just a second. Did he
touch that before he touched your vagina or after? Do you
SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
- MUSKEGON, MICHIGAN -
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/And you said he was touching your vagina as well. Was that on

Same question for your underwear.

remember?

He was touching both at the same time.

And was he using his hands for touching both of those parts of
your body? |

Yes.

And when he was touching your chest afea, was that on topbof
the clothes or underneath the clothes?

Underneath.

And what about ---- you said you were wearing a bra. Was that
<l

=

on top of the bra or underneath?

Underneath.

top of the ciothes or underneath the clothes?

Also underneath.

Yés.
Was it underneath yoﬁr Underwéar?
Underneath, yeah.
So was it his bare skin on your skin?
You mean ----
Do you understand that Question? Do you_}now what I mean?
It was>his hand on ﬁy bare skin.
Okay. And you said that he was touching your vagina. Was
there ever a point where any. part of his hand or his fingers
went inside the lips of your vagina?
-SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60 th DISTRICT COURT
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Yes.
And all this was taking place on that couch?
Yes.
Did you say anything to him while this was_goihg on?
No. |
Did you call out or try to get anyone else’s éttention while
this was happening? N
No.
Why not?
I was scared.
Was there a point in time when this ended up stopping?
Yeah. |
What happened when it stopped?A
I heard him tell the kids that they needed to go to bed so he
had took his S he took my two cousins upstairs to tuck them
in.
And what did you do after he took them upstairs and tucked
them iné |
I laid on the couch for like ten, twenty minutes thinking
about what to do and then I decided'to cal% my mom.
And how did you try to call your mom?» | |
My phone, but I saw that it didn’t have service where I was so
I snuck out of the house and went ---- I walked down the road
a little bit and then I called her.
Db you ?emember what time of day or night it was when you

| SALLY A. JOHNSON-MCGORAN CER 3460
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BY MR. PRAIN:

O o 0O ¥ O

- e

called her?
It was like 1:00 a.m.
And had you spoken ---- did you speak to ahyone else béfore
talking to. your mom when you called hér?
No.
You didn’t try to stop and talk to anybody else in the house
before you left? |
No.
And did the policevofficers come out to the house?
Yes. |
And did your mom and stép—dad come out to the house as well?
Yeah. |

MR. ROBERTS; No further questions right now. Mr.
Prain may have some qdestions for you.

'MR. PRAIN: Thank you.

CROSS EXAMINATION

Morning.

Morning.

My name - 1is Bfiah. I represent Dan in this case, Dan Beén.
Okay.

And you and I have never spoke’before) is_that correct?
Yeah.

Okay. We'’ve never even met before, true?

Yeah. |

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60™ th DISTRICT COURT
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- You call Dan as being your uncle but you guys didn’t typically

call him that, isn’t that right?
I ——= 1 call him Dan.
You call him Dan. You guys don’t refer to him as Uncle Dan,
just Dan, right?
Yeah.
And what it is is that your mother’sAname is Tabatha, correct?:
Yes. | |
And Tabatha is married to your step-dad Joe, right?
Yes. |
And Joe is not your biological father, though, correct?
Correct. |
Joe has a sister named Amy, correct?
Yeah.
And that sister Amy is Dan’s wife, right?
Yeah:
And they have some kids tégether, too, correct?
Yeah.
So there’s no blood relationship between you and Dan, right?
;éah.
Or you ---- is there or no?
Therg is not.
Okéy; Is there any blood relationéhip between you and your
step—déd Joe?
No. |
SALLY A..JOHNSON-MCGOR_AN CER 3460
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Is there any blood relationship between you aﬁd Joe’s sister
Amy?‘

No.

Okay. Or any of their children? ;

No.

All right. This day, do you actually remember that the day in
whiéh you went to help Dah and Amy move was a Sunday?

I don’t remember that.

Do you remember it being the day before Labor Day?

I don’'t remember.

Right before going back to échool?

Yeah, I remember it was befére school.

Okay. Before échool started, right?

Yeah.

And you guys were also over there the day before, you and your

step-dad Joe, correct?

I don’t remember that.

No? You don’f rémember Joe calling Dan and Amy and saying,
“Hey, can we come over,” you and him? |

No. |

No? But when you weré moving this was when they were moving
from Simonelli to Maple Island, correct?

Yeah.

And this was a house they lived at before, correct?

Where? What house?
SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
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The new house that théy were moving to?

Yes.

It was actually an old house that they livéd in?
Yeah. | |

So this house was a place that you wére already familiarlwith,

is that true?

Yeah.

Okay. So you helbed the family mové,-right?

Yeaﬁ. '

Odds and ends at that point, right?

Yes.

And then you guys left for dinner.-Wheﬁ I say “you guys,” I
mean you and your immediate family, right? '
Yeah. |

You. guys went and had steaks, right?

Yeah.
And during that dinner, you and your brothers ---- first of
all, your brother, you have e the oldest brother is Zane,

is that correct?

Yeah.

And he’s 157

Correct.

And there is Jayse, who’slll, right?

Yeah.

And your. whole family went out whén you’re eating steaks and
SALLY A. JOliNSON-MCGOR,‘;N CER 3460
OFFICIAL COURT RECORDER : 60" th DISTRICT COURT
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. you and your brothers decided to spend the night at Dan’s

house, correct?

Yeah.

And Joe called and asked if that was okay, right?

Yeah.. |

And you wanted to spend the night af Dan’s house, right?
Yeah, I did.

So it wasn’t like Dan was inviting you_guys over, asking you

guys to stay, you and your brothers said, “I want to stay,”

correct?
Correct.

And if you had not wanted to stay at Dan’s house you would

~ have been free to say, “Look, I don’t feel like going. I want

to go home with mom and dad,” right?

Yeah.

And that would have been okay?

Um hum.

- Correct?

Yes.

And that’s not what happened?

No ---- wait. Can you —;——

Did you ----- you didn’t have any —---- when your brothers and
you wanted to go over and spena the night, you didn’t have any

problem with going over there, correct?

“Yeah.

SALLY A. JOHNSON-MCGORAN CER 3460
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You didn’t, did you?

No.

Okay. And so you remember being outside for the bonfire first,

right?

Yes.

Okay. And you guys were ---- the bonfire is going and that’s
part of thé reason thét you guys wanted to gd over there,
right? | |

Yes.

And you -and your brothers andISOme‘of the other kids started
little firésrin other places. Do you remember that?

No, I don’t remember that.

You don’t remember people take and move burning‘émbers and

logs from the fire and starting fires in other places in the

-back yard?

NQ.

Do you remember Dan getting mad and yelling at you guys?
No. |

No? Okay. At some point, though,.it‘starts to get dark and

you guys go inside?

Yeah.

And you go tqithe basement?

Yes.

And you start playing hide and seek?

Um hum. Yes.
SALLY A. JOHNSON-MCGORAN CER 3460
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‘about Riley, right?

That’s Dan son from a previous marriage, right?

Can you tell us who all was playing hide and seek?
It was me, my two brothers and all three of my cousins.

And when you say “all three of your cousins,” you’re talking
Yeah.

Yes.
He’s about =---- what is he? 12 or something like that? He’s

the oldest of their kids?

Well, they also havg a déughter.
Angel, right?
Yeah.
But Angel wasn’t there?
No.
Just Riley was the oldest for their kids there, right?
Yeah.
And then there was Rowan, right?
Yeah.
And Rowaﬁ was about six years old?
Yeah.
And thén there’s the little girl, Alyssa, correct?
Yeah. | |
Is there anybody that was playing hide and seek that we didn’t
name? |
No.
SALLY A, JOHNSON-MCGORAN CER 3460
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Qkay. At some point you remember -———- and by the way, you guy;
were playing hide and seek.down the basement, correct?

Yéah. |

The basement is also the first floor, right?

Correct. |

It’s what you call a walk-out, correct?

Yeah.

Because it has ---- it’s the basement, it’s'like you’re going
down into the.basement but it also has french doors that open
up that go to.the outside ----

Yeah.

---- right?

Yes.

Doors with windows in it, correct?
Correct.
And once you’re inside the basement there is ---- I want to

talk about what the basement looks like for a second. There is

~a-main light by the stairway going down to the basement,

correct?

I'm not sure.

All right. Do you remember if any lights were on at all?

I remem ---- I think ----

All right. If I showed yéu a picture of a basement stairway,
do you think you could tell us if that was the one?

Yeah.

SALLY A. JOHNSON-MCCORAN CER 3460
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All right.

- MR. PRAIN: May I approach, Your Honor?

"THE COURT: Yes, you may.

MR. PRAIN: Thank you.

BY MR. PRAIN:

Q

All right, I'm going to show you what we —----

MR. PRAIN: Do we do defense one, two, three or A, B,:

THE COURT: A, B, C. I would prefer defense exhibits

to be identified by the alphabet and People’s exhibits to be

identified numerically.
MR. PRAIN: Yes,

(At 10:44 a.m.,

sir.

Defense proposed Exhibit A,

photograph, and proposed Exhibit B, photogréph, were marked).

BY MR. PRAIN:

Q

Okay. Now, Alexis, I'm going to show you what I have had

marked here as Defense proposed Exhibit A. Do you see this

picture?

Yes.

All right. And what do you see in this picture?

I see stairs and at the bottom there’s a couch with --—— I

think that’s where Alyssa was on it.

All right. Do you recognize where this is?

Yes.

Is that the stairway going down to the basement where you guys

SALLY A. JOHNSON-MCGORAN CER 3460
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were playing hide and seek?

Yes, it is.

Okay. And.is this a fair and accurate depiction of the way it

looked that night?

Yeah.

ALl right.

MR.

Defense A.
MR.

THE

PRAIN: Your Honor, I’'d move for admission of

ROBERTS: No objection.

COURT: Okay, there being no objection,

Defendant’s Exhibit A will be received.

MR.
(At

received into

BY MR. PRAIN:

Q

Now I want to
Exhibit B. Do

Yes.

PRAIN: Thank you, Your Honor.
10:45 a.m., Defense Exhibit A, photograph, was

evidence).

show you what I’ve got marked here as proposed

you also recognize this in this photo?

What’s in that photo?

There’s a TV with the same couch across from it. And behind it

is 1like, like

a table or bar type thing and then next to it is

where the rooms are supposed to be built.

Okay. And is that also the downstairs room where you guys were

Yeah.

playing hide and seek that night?

SALLY A. JOHNSON-MCGORAN CER 3460
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So this is like ---- is it fair to say that Exhibit A that you
looked at is what it looks like if you’re goingvdown thé'
stairway and then wheh you get downstairs that’s.what we' re
looking at in Exhibit B?.

Yes;

So Exhibit B isvthe bottom of the stairs?

Yes.

And is that a fair and accurate depiction of the way things
looked that night?>

Yeah.

All right. And was the TV there? Is that ----

Yes, it was.

I'm sorry, I kind of cut you off your answer. Was the TV right
there?

Yes, it was.

And was this couch right_here?

Yes.

Okay. And does that appear to be a fair and accurate depiction
of the basement that evening?

Yes, it is.

Okay. Thank you.

MR. PRAIN: I’'d move for it’s admission, also.

‘Defendant’s B.

MR. ROBERTS: No objection.-

THE COURT: There being no objection to Défendant’s

SALLY A. JOHNSON-MCGORAN CER 3460
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Exhibit B, that will likely ---- likewise be received into

evidence).

MR. PRAIN: Thank you.
(At 10:46 a.m., Defendant’s Exhibit B, photograph,

was received into evidence).

BY MR. PRAIN:

Q

Ali right, in Exhibit A and B you saw a light on by the 
stairway, correct?
Correct.
That light was on that night, right?
Yes. |
Okay. And there’s .some couches down there. We talked about fhe
one couéh. Is there_another,éouch?
Yes, there is.
Okay. Where’s the other couch in relation to the couch that we
see in Exhibit B?
It ———-
I can show you Exhibit B if you need to see it. I know we-tbOk
it away from you.
It was on»fhe right of, like the right side of the TV.
It’s on the right side of the TVj So if Wef;e looking at
Exhibit B hére, which I’'m showing you this for the recdrd,
it’s next to the TV. Is it kind oftwhere my pen is_pointing?
No. It’s on the other side.
It’s on the other side. So if you’re standing ---- if you're

SALLY A. JOHNSON-MCGORAN CER 3460
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BY MR.

Q

lodking directly at the TV, the other couch is on your right

hand side?

“Yes.

Fair statement? Okay, thank you.
MR. PRAIN: Here you go, Judge. Sorry.
(Defense Exhibits A and B were returned to Judge).

PRAIN:

When everybody starts playing hide and seek, you said that all

the kids were playing, including you,.right?

Yes.

At some point.do you remember somebody asking Dan to play hide_

and seek?

O

>

>0 =R )

1©

No. I jUSt remember hlm just playlng along.

Okay. And he does ---- he goes ahead and he plays hide and
seek for awhile, right?

Yes. |

Everybody keeps playing for awhile, true?

Yes.

And then there comes a point when you.go tQ a éouch, right?

Yeah.

- Which of the two couches that we talked ‘about do you go to?

I go to the black one on the righf of the TV.
Okay. Is that the same size couch or a different size couch
than the other one?
It’'s a different size.
SALLY A. JOHNSON-MCGORAN CER 3460
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Smaller.

facing directly toward the other couch? You said it was across

Is it bigger or smaller?

Can we call it thévsmall couch?

Yes.

All right. How many people would sit on this small couch? How
many cushions does it have?

It has two.

Okay. And when you go on that couch ---- by the way, I should

have asked this, but when you’re sitting in that couch is it

—

from it?
Yes.
Okay. So if yéu’re sitting on the little couch you’re looking
right at the people who are in the big couch, correct?
Correct.
And the people in the big couch are looking right at the‘
people in the little couch?
Yes.
Okay. And they’re maybe four or five aparﬁ?
Yeah.
Fair?
(Witness nodded head).
Okay. And the TV was on?
Yes, 1t was.
When you go and sit on the couch, is‘yoﬁr head ---- how is
SALLY A. JOHNSON-MCGORAN CER 3460
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your ~body positioned when you ----- when yoﬁ go to the couch?
I was laying on the couch so_my'head Was like on the side
where thé TV was and my feet was on the other side of the end
of the couch.

Okay. So yoﬁr feet are more toward the stairway?

Yes.

Are you the only person on the couch?

Yes.

How many couches of the two couches were you actually on that

night?

.'I was only on that one.

Okay. How many couches were you on with Dan that night?
One.

And just the little couch, right?

Yes. |

Okay. So you go and you lay down on the little couch with your

- head by the TV, and.do you fall asleep?

Yes, I do.
Do you fall asleep ---- at some point you say that Dan comes

and sits on the couch, right?

Yeah.

- And when you say he sits on the couch, 1s that a correct

statement to say that he’s sitting and you’re laying, right?
Can you repeat that? |
Yes. Well, let me ask a better quesfion for yoﬁﬁ When you'’re
SALLY A. JOHNSON-MCGORAN CER 3460
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on the couch you’ re laying down first alone, correct?
Yeah.

And then you say at some point Dan comes over and he comes to

the couch, is that right?

Yes.
When Dan comes to the couch, are you awake or are you asleep?

I was awake.

Okay. So you’re awake, you and Dan are on the couch. You said:

that you were laying; Do you move at all when he gets on the
couch?>

He moves my legs and like puts them on top of his lap.

He puts them ----- so he sits down on the couch and he lifts_
up youf legs?

Yes.

Okay. And you said he put your legs on his iap?

Yes.

And why ---- do_you'have,any idéa why he was sitting there or
what he 'was doing?
He and a few of the other kids, I'm not sure which ones, they
were still'playing hide and seek and ---- V
They were still what?
They were playing hide ---- they were still playing hide and
go seek and I guess that was his hiding spot. |
So you think he was trying to hide there?
Yes. |
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Okay. Not a very good hiding spot, though; for a full sized
person?

Yeah.

Bﬁt the hide and seek was sfill going on around you, correct?
Yeah.

At the time when you and Dan ——;—— when you say that you’re on
the couch and he’s on the couch also, do you know where
everybody else was at?

I know Alyssa, Rowan, and my little brother Jayse were on the
couph rightvacross from me.

Okay. So they’re looking right at yéu guys, correqt?

At the TV.

At the TV?

Yes.
They‘were‘playing a movie, right?
Yes. |
Little Mermaid?
Yeah.
And do you know where Riley and Zane are at?
I think they - no, I don’t remember.
Do you think»maybe they wére still playing hide and seek?
They were either playing hide and go see£ or messing around in
the other, like, part of the room.
But you couldn’t see them?
No.
SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT

MUSKEGON, MICHIGAN

33




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

asleep?
Yeah.
Okay. Do you remember ----- do you not remember you ever

They could be upstairs?

No, cuz I could hear them.

Okay.-¥ou cduld hear them but you couldn’t see them, but the
other three little kids are on the couch? |

Yes.

Okay. And is it then after that that you say that you fell

sitting on _the big couch on one endvand then Dan sitting on
--—-—- the same big couch bh the other side with Alyssa on his
lap? |
No, I ddﬁ’t remember that.
You don’t remember Dan sitting on the same couch as you, which
was the big couch, when Rowan was sitting down by his side?
No.
Yéu don’t remember.Dan getting up and éoing over to the little
couch? -
I ---- I remember him going to the couch, yes.
Okay. Do you remember Dan getting up from the big couch, going
over to the little couch before you even got there?
No. | |
Okay. Do you remember a time ----: do you remember any time on
either couch where Alyssa comes and pushes Rowan off of Danfé
1ap and sits down?
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Yesf

Okay. So you claim then that he had put your ---- and we’re

going back to when he’s got - youf legs are above hié, all A
‘ right? |

Yes.

No, I don’t‘remémber that.
Okay. So it’s your testimony that you came to this couch -----
excuse me, that Dan came to the couch.where you were at, not
the other way.around, correct?
Yeah.

j

And no matter what anybody says that’s the way that.yéu

remember it, true?

Then you fall asleep, COrrect?'
Yeah.
How long do you think you were asleep for?
Approxiﬁately like ten minutés.‘
Okay. And you then claim that you woke up to Dan touching you?
Yes. |
Is that wha£‘woke you up or did you wake up for something
else?. |
That is‘what woke me up.
Okay. Now let’s see 1f I got this right here. The first place
that Dan touches yoﬁ is where?
My legs.
When you say your legs, do you mean both of them?
SALLY A. JOHNSON-MCGORAN CER 3460
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Yes.

And is he using his hands?

Yes.

Is it one hand or both hands?

i don;t‘remember.

Okay. Were your eyes open or closed?

They were closed.

So you didn’t open up your eyes at that ---- did you open up

your eyes at any time during this whole event?

Yes.

Okay. But you remember ---- you have said to people befdre
that you ---- that he thought you were sleeping?

Yes. |

But you did open up your eyes at some point, right?

" Yes.

Was it ---- at what point do you open up your eyes-?
I don’t remember.
Okay. Well, do you remember ---— you’re able to remember that
you opened your eyes. What did you see when you opened your
eyes?
I just seen like the TV light flashing on the three little
ones on the couch.
But you don’t look at Dan?
No. |
But he’s touching you?
SALLY A. JOHNSON-MCGORAN CER 3460
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Yes.
Okay. After you say that he touches your legs the next place
that he touchés was where? And I'm sorry because I know Mr.
Roberts asked you this but I want to make sure that we’ve got
it clear here. |
My vagina area and my chest area.
Okay. And your chest area. And you didn’t remember which was
firét?
No.
Okay. Did at any time that Dan was touching your legs, .when
he’s touching your legs.is his hands aboye'your clothing or
under your clothing?
Under.
Okay. You were wearing shorts?
Yes.
Pink, correct?
Cdrrect.
You had underwear on too, right?
Yes.
And ydu also had spandex on, is that true?
I don’t remember.
Do you remember telling people before that you were wearing
spandex under ybur shorts but above your underwear?
I don’t remember.
Is it possible that you.were?
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Yes, it’s possible.

Did you change your Qlothes at some point that.night?
Yeah. |

Okay. And what did you change from? What were you wearing
before?

I was wearing sweatpants. I changed from,sweatpanfs to my
shorts. |

To your shorts?

‘Yes.

Okay. Do you own spandex that you sometimes wear under your
shorts but above your underwear? .

Yes.

Okay. And what are they? Are they like spandex type leggings,

I guess you call them or ----
They’re ---- can you repeat that?
Are they like ---- when I say ---- when we talk about the

spandex that you have that you sometimes wear under your

‘they spandex shorts? What exactly are they?

They’re like éhorts, yes..
Like longer shorts than the shorts you have on over them,
right? |
No,‘they’re shorter.:
Okay. So then you have three_layers of clothing on, correct?
Yes. |
SALLY A. JOHNSON-MCCORAN CER 3460
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And when he’s touching your legs his hand is underneath all
three layers?

Yes.

Okay. Both .of his hands or one hand?

I don’t remember.

~And when ---- the next thing you say is that he touches your

vagina area, correct?

Yes.

l Was ---- when you say that that happens, is it one hand or

both hands? Do you know?
It was one.

Was what hand? Was it his right hand or his left hand?

I don’t recall.

Can you picture it and try to give us which you tﬁink it might
be?
I don’t remember.
Okay. Bu£ you' re sure it.was one hand?
Yes.
And is that happening over your clothes or under your clothes?
Under my Clothes.
Is it under your ---- all three layers of your clothes or
however many layers? |
Yes.
I believe you told Mr. Roberts it was his skin touching your
skin, borrect?
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- Your two brothers, Jayse, Zane and Riley are still there,

Yes.

Okay. And this is,éll happening on the couch across from
where the other three little kids are watching Little Mermaid?
Yes. |

Eour to five feet away, correct?

Yes.

Now you remember -—---- yoﬁ‘ve told your story in this case to a:
number .of different people throughout the months that have

gone by, is that a fair statement?

st
Yes.,
The first people that you told were ———— you called your mom,
right?'
Yes.
Well, let me go through. You had ---- after Dan leff, you said

he told all the kids, “time for you to go to bed,” right?

Yes.

Takes‘Rowan and Alyssa, his two little kids upstairs, correct?
Cofrect;

And all the other kidé go upstairs, right?

No. Only Rowan and Alyssa go upstairs.

Only Rowan and Alyséa go upstairs. So who’s still downstairs
when Rowan; Dan and Alyssa go upstairs?

My two brothers and Riley are still downstairs.

correct?
SALLY A. JOHNSON-MCGORAN CER 3460
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Yes.
Okay. Is there any time ---- you left the basement eventually,
right?
Yes.
Is there any time in the basement that you’re alone?
No.
Did you try to call your mom while you were in the basement?
I checked for service, but.
Okay. Did you have your cell phone with you the whole time?
It was like ---- it was setting on the gfound chérging.
It was near you? |
Yes.
So it was within your reach, correct?
Yes.
And you loocked at it and it said no serQice, right?
Yes.
So you go upstairs, correct?
No.
Where did you go?
I go out of the front doors.
And when you say the.frontldooré, are we talking about the
french doors that aré downstairs?
Yes. |
With the window and the-blinds, right?
Yes.
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where is Riley and Zane and ---- I keep forgetting names here.
Jayse. | |
And Jayse. The three that you said were still down the
basement.

Jayse was dn the couch across from the TV and'Riley and Zane

were laying on the floor like where the bther rooms are
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supposed to be bﬁilt}

Okay.

Like in a sleeping bag or blankets or-something.
You actually saw them laying there?

Yes.

But you walked past them, correct?

Yeah.

You walk out the door, right?

Yeah. .

it’s a;ound l:OO a.m. or after, correct?
Correct.

Riley and Zane érevawaké, correcté

Yes. |

They don’t say anythihg to you?

No.

You don’t say anything to them?

i

No.

Even though Dan and everybody else was already gone, correct?
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Correct.

You go outside and you ---- you have you phone, right?
Yes. |
You see at some péint that you have service, correct?
Correct.

And when you see that you have service, what do you do?
I Calledvmy mom.

Okay.bAnd she answers?

Yes.

First time?

Yes.

Bylthe way, where were your mom and Joe that night?

They were at my house.

~Okay. Isn’t it true that your mom and Joe went out

socializing'and drinking that night?

I don’t believe so.

Do ybu remember seeing your mom’s Faéebook post from that

night? |

No.

You didh’t.look at her'Facebook at all?

No.

Youvdoﬁ't remember communicating with her from Facebook or

social media?

No.

Okay. You’re ---- as far as you’rebconcerned, you think that
SALLY' A JOHNSON-MCGORAN CER 3460
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they went home?

Yes.

The whole time?

Yes.

And you’re ---- you call your mother and you_know, ————— T
think you told Mf. Roberts it was about 1:00 a.m. when you
called your mom? |

Yes.

She picks up the phone, right?

Yes.

And you’re in an excited state right then, right?

Yes.

Excited because of what just happened‘to'you, correct?
Yes.

And you tell her abouﬁ the things that are making ybu in that
ex;ited state?

Yes.

And what do you tell your mom?

I told her that Dan touched me.
Okay. What else did you say to her?

I just kept repeating it because I was freaking out.

Okay. So the first person that you tell is your mom and your

words to her are “Dan touched me?”

Yes.

Okay. You figured that‘she knew what you meaﬁt?
SALLY A. JOHNSON-MCGORAN CER 3460
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'Yeah.

Yes.

And she becomes ekcited, right?

Yes.

And she’s upset, true?

True.

And what did she tell.you thatishe’s going to do?‘.
She’s going to come pick me up.

Okay. | |

Me and my brothers.

IALL O
VI G-

Did she tell you that she’s going to call thé>poliée?

No.

All ﬁight. She’tells you to go back to the house, right?
Yeah. | |

And you do go back to the house?

Yés, I do.

When the police ----- who gbt there first; your parents ----
and when I say your parents, I mean your mom and your
stép—father Joe or did the police come first?

My mom and step-dad.

They pull up in the truck, right?

The ----

Or their vehiblé, I’'m sorry. They pull up in their vehicle out

on Maple Island, right?

And you get in, correct?
SALLY A. JOHNSON-MCGORAN CER 3460
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They had no idea what was going on?

- They just got in the car?

Yes.
With your brothers ---- with your two brothers, correct?

Yeah.

’

- The three of you:sit in the back seat, right?

Yes.

And your mom Tabatha and Joe, sometimes they’re in the car andy
sometimes they go stand outside, but everybody’s waiting by
the car, right?

Yeah.

And during that time you guys discuss what had just happened,
right? |

We ----- we didn’t really discuss it.

Okay. When yoﬁ say you didn’t really discuss it, .do you think
that Zane and Jayse, if you know, had any idea why all of a
sudden you guys werergoing to spend the night but now mom and
dad are there to pick everybody up?

No, they didn’t know what was going on.

No.
All right. Nbbody asked any questions?

No.

Yes.
So you\didn’t tell your story to anybody at that point, right?
Yeah. |
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Do you know how Zane énd Jayse knew to get out of.the house
and get in the car? ‘ | |

I told them to wake up because they were coming to pick us up.
Okay. So after you go‘outside and you call your mom you go
back in the house, correct?

Correct.

Because your mom told you to go back in the house?

Yes.
Okay. Your mom tells you to go back to the house where to go-?
Yes.

The whole time when you went back to the house Dan was inside

.of the house, correct?

Correct.

You remember when you’re waiting for the police ----- you knew

the police were coming, right?

I would ;——— i didn’t know.

Okay. What were you guys ---- did you have any ideé of what
you gﬁys were waiting for when all three of you were‘in the
back of the car and you guys were parked out by the road?
Yeah, when they picked us up they told us that the police was
coﬁing.

So you did know fhat the police were coming, right?

Yeah.

- Okay. Now during that time a couple of people come out from

the house, right?
SALLY A. JOHNSON-MCGORAN CER 3460
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I don’t remember.

Do you remember Dan coming out of the house and going to talk

to Joe, right?

Yes.

Dan comes out of the house, he goes up to Joe and says,
“What’s going on?" correct?

I don’t remember what he said.

Joe didn}t want to talk to him, db you remeﬁber.that?

Yeah.

And he told him, “It’s none of your business,” right?

Yes.

And Dan went back to the house, correct?
Correct.

He sat on the porch?

I'm not sure where he went.

Okay. Amy came out also, right?

I don’t remember.

You don’t remember Amy coming out ---- your Aunt Amy coming

out and trying to talk to ---- or ﬁot your aunt,'but Amy
coming out and trying to talk to Joe? |
No, I dén’t remember ihat.
Okay. The ---- you remember the police coming?
Yes.
There was two police officers, right?
I believe so.
SALLY A. JOHNSON-MCGORAN CER 3460
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‘Okay. They came in one car, right?

.You don’t remember speaking to a police officer?

Yes.
And one of them spoke to you, correct?

No.

My mom ---- well, my mom spoke to them.
Okay. Do you‘recognize the police officer in court here today? I -
Yes.

All right. And could you point to that person and tell us what

he’s wearing?
He’s wearing, like a plaid, blue and white shirt with é gray
and dark blue tie.

MR. PRAIN: Your Honor, may the record reflect
identification?

THE COURT: It’s looks like_she’é-identifying the
Trooper to me.

MR. PRAIN: Yes, sir.

BY MR. PRAIN:

Q

Now that Trooper or any bther-police officer never talked to
you at the roadside? |
No, not that I remember.
Okay. So you don’t remember giving your story.to.that person
if that happened? |
No.
But they’set up an interview for you and they’told you you’re
SALLY A. JOHNSON-MCGORAN CER 3460 |
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going to go and speak to a lady at a place called Child Abuse
Council, right?
Yes.
And you went there on Septembé; 26", right?
I don’t remember what day it was.
It’'s a couple weeks later, right?
Yes.
And you went there in the day time and you went in a little
room and talked to a lady name Diane?
Yes.
Do you remember that?
Yes.
Do you remember Diane well?
Yeah, I.remember her.
And she asked you éome guestions about your_life and your
biography and your school and things, correct?
Yeah.
And then she asked you some questions about telling the truth
and she said, “I'm a person who talks‘to teenagers about
places on their body and things like that,” right?
Yes. |
She asked you if you know why you’re here?
Yes.
And you told her?
I told her, yes, I did.
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guestions?

questions, true?

~You only told her the story once, right?

Okay. And you said, “Because Dan assaulted me."”

Yes. |

And she wanted to know what happened, correct?

Yeah.

And you wentithrough the story with her, right?

Yes. . |

And the first time you told the story to her she just kind of

let you talk and go through it on your own without asking any

<

-

Well, she asked me ---- like, I didn’'t explain it very well so
she asked a few questions. ‘ |
And whén_you say you didn’t explain it very well, why do you
say that? |

I didn’t really go into that much detail.

Okay. But you do remember there was a couple ---- first you
went through it on your own where you just kind of gave a
narrative and she sat and listened ---- |

Yeah.

-———- correct?

Yes.

Then you went through the story again and you told it to her a

second time and that’s when she really started to ask some
I only told it to her once.

SALLY A. JOHNSON-MCGORAN CER 3460
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Yes.

So if Diane Adams, the lady that you spoke to, remembers you
telling it to her two times, that'’s not.right?

Yeah.

Because it was only one time?

That I remember, yes.

Okay. That you ---- when you say that you remember, is it

possible you told her two times?

N
I'm pretty sure I only told it to her once.

=

Okay. All right.'And when you taiked to Diane the very first
time ---- well, strike that. When you were speaking to Diane,
she wanted to ----- she asked you to tell her as much detail
as you possibiy could, correct?
I'm not sure.
All right. But she ---- she asked you a lot of questions ébout
the details? |
Yes.
All right. And you thought every time she asked you a question
about.what happened you pictured it ‘in your mind, thought
about it, and you gave her the best answer’you could?
Yes.
And you told her the truth, right?
Yes.
All of the truth, yes?
Correct.
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Okay. And one of the things that she asked you was some of
the same quéstions that Mr. Roberts and 1 asked you today. She
wanted to know the order and sequence of the different times
that you say that Dan fouchea you, correct?

Yes.

And you told Diane that;first he touched your legs, right?
Yes!

And you told her that he touched around your vagina area but
not in your actual vagina. Do you remember telling her that?

Yes.

"Okay. And then after that you said that ----- she asked you

how long he did that fbr,‘right?
Yeah.
How long did he do that for?
Like, about ten minutes.
Okay. And then you said after that you said that he touched
your bréast, right?
Yes.
Do you remember telling Diana that he touched your breast
after he touéhed your vagina area?
I don’t remember cuz he did it -----—
Okay. But you told Diéna about Dan saying everybody go to bed,
right? |
Yes.
And then leaving, correct?
SALLY A. JOHNSON-MCGORAN CER 3460
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Correct.

Now you told Diane ----r- you never told Diane that he ----
well, what you said was he touched the area around youf vagina
“but not my actual vagina,” right?

Yes.

Okay. And that was true, correct?

True.

And that’s different than what you said today, correct?

No.

It’s not different?

No.

You told Diane the same thinés that you’re telling the courf
today? |

Yes.

Okay. At no time in your conversation ---- well, strike that.
Do you remember there was a point in your conversation with

Diane where she was asking you where the other kids were,

correct?

" Yes.

And you told her the same thing that you told the court today,

that the other children were directly across on the couch with

the TV on, right?

Correct.

And the Stairway light on, correct?

Yes.
SALLY A. JOHNSON-MCGORAN CER 3460
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‘And she was a little surprised by that. Do you remember her

reaction?
No.
Okay. Well, she asked you ---- she said, “Well, how could it

be that nobody saw what happened,” right?

I don’t remember. |

You don’t remember Diane asking how ----- ~do YOu remember her
aSking you, “Did anybﬁdy elsé see what happened?”

I don't rémember her asking me that.

Okay. You remember that ---- if you know ---- did you talk to

Diane about a blanket?

Yeah.

You told Diane about the blanket, correct?
Yes. |
You told her ----- do you remember telling Diane about the
blanket where she specifically asked, “How is it that nobody
else saw this happening? -

MR. ROBERTS: Well, Your Honor —---

MR. PRAIN: I withdraw that. That was a bad gquestion.

I mis-stated it.

MR. ROBERTS: Well, I'm going to objebt‘to hearsay at

this point. I’ve let a little bit of this go. I understand
that there might be some issues with some prior inconsistent
étatements, but we’re clearly into hearsay and I don’t know
———-—- I'm not even certain what Mr. Prain is referring to at
SALLY A. JOHNSON-MCGORAN CER 3460
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this point. If he’s looking at the same police report
I'm looking at}‘I-don’t know where this question is coming
from. |

THE COURT: Well, it sounds like he was asking for
Diane Adams’ statement to me.

MR. PRAIN: Only notes there. Only if they give
context to what her answer wés. It is along the lines of
impeachment or actually refreshing recollection if you want to;
count that, but ----

. <

THE COURT: Sure. And I guess I'm going to ---- I'm b
going to overrule the ébjection. If it’s in the cdntext of an
attempt to impeach the witnessvwith a prior inconsistent
statement, the statement of the questioner would be admissible
to give contéxt to the witness’s answer, for certain.'

But, Mr. Praih, I guess this line of questioning is
cértainly relevant in a trial setting —---

MR. PRAIN: Sure.

THE COURT: ---- but tﬁis_is a preliminary
examination. |

MR. PRAIN: I’'11 wrap it up with one question, Judge.

THE COURT; And so I just would ask you how much
cross exam do you want. I'm going.to give ydu leeway to cross
exam. I've given,.you know, 45 minutes of cross examination.
But this is a preliminary examination, not a trial. We don’'t
have a jury here.
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So, go ahead.

MR. PRAIN: I understand.

THE- COURT: And for — for the record, I'm
overruling the objection, but I just want to caﬁtion‘you that
we are at é preliminéry examination, ﬁot a trial.

MR. PRAIN: Understood. I understand your point,
Judge.

THE COURT: All right.

MR. PRAIN: And I'm going to wrap it up in one

question.

BY MR. PRAIN:

Q

You.didn’t bring up the topic of a blanket to Diane Adams
until she specifically asked you, “Did anyone else see this?”
That’s when you ---- that’s the first time you ever said
anything about an alleged blanket, correct?
I don’t remember.
Okay. But this blanket, you called it “my blankét,” your
blanket,‘éorrect?
Yes.
Can YOu describe this blanket for us?
It was, like a magenta color and it was like plaid with
magenta, black énd White.
And do you know whefe this blanket is today?-
I left it at their house. |
Okay. Did anybody ever go back and look for it?

SALLY A. JOHNSON-MCGORAN CER 3460

OFFICIAL COURT RECORDER - 60" th DISTRICT COURT

MUSKEGON, MICHIGAN

57




10

11

12

13

14

15

16

17

18

19

20

21

22,

23

24

25

I doﬁ’t -——— I don’'t ---- I don’t think so.
You have no idea where it is?

No.

And fo your knowledge, no police officer or anybody ever asked
“Can.somebody go get this blanket,” riéht? |

Can you repeat that?

- Did anybody, to your knowledge, did the police or anybody ever

ask to get that blanket as evidence?

I -don’t remember...

Okay. Fair enough..And then finally, Diane Adams, one of the
things she wanted to know was, was there other times that Dan
touched you, .right?

Yes.

Okay. And/you ---- when she asked you that question you
understood that to mean not just on this particular day but
other days, too, right?

Yes.

And you thought hard about-that, correct?

Yeah. |

And you ‘gave her a couple of examples you thought that he had
crossed the line, right?

Yeah.

. But at no point did you say anything about an incident.that

occurred with a bon ---- while you guys were outside earlier
that evening, right?
SAL.I:Y A. JOHNSON-MCGORAN CER 3460
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No, I haven’t.

‘ Yes.

Well, let me withdraw the question. I'm sorry. You ng&er told
————— - when Diane Adaﬁs asked you to think of all the different
times when you say that Dan touched you, you never said
anything about Dan drying his hands on your shirt, right?

No. |

In fact, you’ve never said that at all, have you?

So that didn’t happen, did it?

Not that I remember.

All right. Have you ever heard anything about that before?
No. |

At any time while -you claim that Dan was touching you,
tquching you on any of your private parts of your body, are
you saying anything to anyone? |

No.

You’ re not saying to Dan even, “Hey, what are you doing,” or
anything like that?

No.

Okay. And during the entire time it’s directly across from the
couch with the other children; correct?

Yes.

From start to finish, right?

You’re not yelling and screaming, correct?

SALLY A. JOHNSON-MCGORAN CER 3460
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Correct.
Not getting up or trying to move away, right?

Yeah.

' You’ve also said that he was trying to move your legs, right?

Correct.

You claim that he was moving your legs to get to you easier,

is that true?

Yes.

And during that time, even though your legsvare moving ----

well, can you tell us real quick, how ---- how were ybur legs
moving?
I don't ---- I don’t remember.

Okayf But you do remember saying he was moving your legs to
get to you easier, ;ight?
Yes.
But you’re unable to téll us today how he was moving your
legs, right?
He was, like —----- he was, like, repositioning them. So, like,
he was like moving them so his hand can get, like, to me
easier.
Okay. When you say he was repositioning them, is there any
description you can givé thé court as to how he was
repositioning them?
Like, they were just ---- like, they were just like laying
straight.and he just kept moving them up, and like so he can
SALLY A. JOHNSON-MCGORAN CER 3460
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move his hands more.
When you say he’s moving them up, can you give us any better

description of what you mean by that?

Umm, like; he_just kept like lifting them.

Both of them?
Yes. |

At the same time?
Yeah.

Okay. By grabbing ---- where is his ----- where is he touching

- your legs in order to lift them up?

Just like around my legs. I'm not sure where.
Okay. Is there anything else that you remember about him
moving ---=-- any other specifics that you remember about whén
you claim that he was moving your legs? -
No. |
All right. Well, at no time did Dan ever tell all the kids to
go upstairs or create any opportunity to be alone with you in
the basement, correct?
Correct. |
You were never alone with him in the basement?
Yeah.
Let me ask a better question. You ---- the truth is you were
never alone with Dan in the basement, there was always at
least one or two other“people there at all times, correct?
Yes. |
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He never said, “Evetybody go upstairs,” and then try to touch
you afterwards, correct?

Correct.

He never shut the stéirwéy light off, right?

I don’t remember.

He never turned the TV off in order to touch you and him make
it less lit up. down there, right? i

Right." |

Okay. All ---- at all times the TV was on?

Yes.

And he never at any point said to you anything like, “This is
going to be our seéret,” right? -

I don’t remember.

Okay. If you ---- if that had happened that would be something

pretty important, right?

Yes.

You would have told Diane Adams about that, Correct?

Yes.

Hé never said,»“I’m going to do this to you.” He never
threatened you or anybody else if you told what you claim
happened, correct?

Correct.

All right. Do you remember, did the police ever talk to Dan?
I don’t remember.

Did the police ----- any police officer, to your knowledge,

SALLY A. JOHNSON-MCGORAN CER 3460
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ever go to your brothers and say, “Hey, what did you guys

see?”
A Yes.
Q When did fhat happen?
A I don’t remémber when it happened.

THE

COURT: No, Mr. Prain, I'm going to object here.

What an officer did with another witness is really ----- and I:

hate to interrupt, but it is not relevant —--—-—-—-

MR.
THE
MR.
THE
“to ask you to
examination.

BY MR. PRAIN:

PRAIN: I understand.

COURT: ---- for a preliminary examination.
PRAIN: I understand.
COURT: I mean, it just isn’t, and so I'm going

move on to any relevant matter for preliminary

Q One of the final things I'm going to ask you, Alexis, is that

throughout this case --—-——- well, when you went to talk to

Diane, for example} she wanted to know if anybody else was

claiming that

A Yes.

Dan had done anything to them, right?

Q And one of the people that you alleged had told you that Dan

'had touched them was Madison, right?

A No.

0 You don’t remember telling Diane, "“Madison and I had a

conversation where Madison told me that he touched her?”
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No.
You never said that?
No.
And you’re sure?
Yes.
So that conversation never happened, correct?
Correct.
MR; PRAIN: Your Honor, that’s all I have.
THE COURT: All right. Thank you. Any redirect, Mr.
Roberts? |
MR. ROBERTS:‘Just a couple of éuick.
THE COURT: Okay.

REDIRECT EXAMINATION

BY MR. ROBERTS:

0

Alexis, Mr. Prain was asking you about your conversation with

Diane Adams and whether or not you told the story and your

tesﬁimony was that you didn’t give her much detail When you

told the story, is that right?

Yes.

Did you give her more detail as she was asking you questions?

Yes.

So in yoﬁr mind are you telling the story‘twice or are you

just telling the story once ‘with more detail?

Once with more detail.

All right. And specifically; Mr. Prain was asking you abqut
SALLY A. JOHNSON-MCGORAN CER 3460 | |
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whethervor not ----- your firét initial statémeht was that he
was touching you .just around the area of your vagina but not
your actual vagina. Do you remember that?

Yes. |

Do you remember whether you told Diane Adams that he touched
yQu inside your vagina as well?

I don’t remember.

All right. Would it refresh your recollectioﬁ to'léok back at
the report Diane had'ébout your interview if you looked at
that report? |

Yes.

Okay. If you’ll just take a moment and then just review the

.following part of this paragraph here. And don’t say anything,

just let us know when you’ve had a chance to read that. Okay?
(Prosecutor RobeftsAprovided report to witness). |
(Witness'reviewed_report).

You’Ve had an opportunity to review that?

Yes. |

And do you remember now whether or not you said anything to

- Diane about him actually touching inside the lips of your

vagina?
Yes.

Did you tell her that?

_ Yes.

MR. ROBERTS: I have no further questions.
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THE‘COURT: All right. Anything further, Mr. Roberts?

MR. ROBERTS: No.

THE COURT: All right. May the witness stand down and
be excused?

MR. ROBERTS: Yes.

THE COURT:_All right.

MR. PRAIN: I don’t get ---- is there any chance I
cbuld get a couple follow-up quesEions?

THE COURT: No.

'MR. PRAIN: Very briefly.

THE COURT: No. No, you had an hour of cross
examination.

‘MR. PRAIN: No, I understand. Just a couple of things
I wanted té clarify for the probable cause.

THE COURT: Well, go ahead. I'11 let you.

MR." PRAIN: Okay. Thanks, Your Hénor. And it goes
---- it goes to the penetration aspect;

THE COURT: Okay.

RECROSS EXAMINATION

BY MR. PRAIN:

Q

Alexis, Mr. Roberts ---- sorry ---- was just asking you when

---- how he refreshed your recollection with that report,
correct?
Yes.
And you got a chance to read what it actually said there?
SALLY A. JOHNSON-MCGORAN CER 3460
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Yes.

Okay. And what that says, I think ---- and i don’ t. know
egactly what bart you looked at so you might have to correct
me. But what yoﬁ did say to her, according to this report, is

Alexis was asked to clarify where he rubbed her. You just read

fhat, right?

Yes.

Okay. And do you remember Diane asking that question?

Yeé. |

And according to this réport which refreshed your
fecollection, the answer that it has was, “I don’t know how to

’

explain it,” was part of it, correct?

Yes.

And you also read where you said, “Not.actually my vagina, but
nearrit and in between,” right? |

Correct.

44

But you used the words, “Not my actual vaginé, correct?
Correct.

And nowhere do you use the word lips or labia or anything like
ﬁhat, correct?

Correct.

And you were unabie to remember that until Mr. Roberts
refreshed your recollection with‘this dbcument, corréct?

Yes. |

As far.as you’re concerned, is this document an accurate
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. S0 you agree with it a hundred percent?

recitation of how that part of the conversation went?

Yes.

Yeah.
Is there anything important missing?
Not that I can think of.
All right.
MR. PRAIN: Thank you, Ma’am.

THE COURT: All right. Any redirect?

N CC QG+ BTNZ 2z S IALAQ A AITOTIM

MR. ROBERTS: No.

THE COURT: All right. May the witness.be excused and
can she stand down, Mr. Roberts?

MR. ROBERTS: Yes.

THE COURT: All right. And Mr. Prain, may the witness
be excused and she can stand down? | |

l“MR, PRAIN: Yes, Your Honor. .

THE COURT: All right. Thank yoﬁ very much, Ma’am.

You. are excuséd.
(At 11:24 a.m., the witness was excused) ..

MR. ROBERTS: Yoﬁr Honor, the only.other testimony I
would intend to offer would be call the trooper just briefly
to establish venue and the location of this offense. If we

have a stipulation to that then I can do it without calling

. the trooper, otherwise I can call the trooper for those.

MR. PRAIN: Your Honor, you know, I would normally
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OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
MUSKEGON, MICHIGAN ’

68

I 7 '3 o9

VIO JU VAV UPbPUOUT VTV OJOJT Y




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

)
N

stipulate to that but my client lives so close to the County

line that weé actually had an issue at one point that we

discussed of what county he really lives in, so I’m not going

to —-———- I don’t want to concede that right now. Otherwise I

THE COURT: All right.

MR. ROBERTS: Call Trooper Zanthof.

THE BAILIFF: Raise your right hand. In the matter

noW»pending, do you solemnly swear or affirm the testimony
you’re about to give will be the truth, the whole truth and
nothing but the truth, so help you God?

THE WITNESS: Yes, sir.

THE BAILIFF: Please have a seat in the black chair.

State your name and for the record, spell your last name.

THE WITNESS: My name is Lucas Zanthof. My last name

is spelled Z-A-N-T-H-O-F. I'm a trdoper for the Michigan State

Police.
TROOPER LUCAS ZANTHOF
Called by the People at 11:24 p;m., testified:
DIRECT EXAMINATION
BY MR. ROBERTS:

Q Trooper, I want to direct your attention back to last

September, specifically the early morning hours of September

5t of 2016. Were you working in yourucapacity as a trooper

for the Michigan State Police at that time?
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Yes, I was.

And around 2:30 or so in the morning, were you dispatched to a

report of a CSC or some type of inappropriate touching?
Yes, sir.

And were you dispatched to the location where that touching

- was supposed to have taken place?

Yes, sir.

- And what was that location?

That was 7319 North Maple Island Road.
And is that in the Township of Holton?
It sure is.

And is that in the County of Muskegon?
Yes, sir.

Are you certain it’s in the County of Muskegon?

Yes, sir.
Okay. And this was —---- and you went to that location?
I did.

And did you make contact with some of the individuals that
have been referenced in the testimony here today?

Yes, sir.

Specifically, the parents of Alexis Kersting?

The mother and the step—father, yes.

Right. And that contact was at that ---- or at or near that

location, 7139 Maple Island Road?

Across the street from it.
SALLY A. JOHNSON-MCGORAN CER 3460
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MR. ROBERTS: Thank.you. Nothing further.
THE COURT:’Cross; |
MR. PRAIN: Thank you, Your Hdnor.
CROSS EXAMINATION
BY MR. PRAIN:

Q Good morning again, Trooper Zanthof.

A Good morning.

Q - Welcome. And you and I just met for the first time today,
right? . S S

A Yes, sir. , | T

Q Okay. When you say'that you’re certain that it’s in the County

of Muskegon, the Maple Island address that we’ve been talking
about, what is that éertainty based on? |
A Based on the four years that I’'ve patrolled Muskegon County, I
know that on the weS£ side of Maple Island Road is Muékegon
County, on.the other side is Newaygo-CQuntyL
0 | When you say that'you’know that, how do you know that? Where

does that come frdm?

A My knowledge cof my patrol area.

Q Okay. When you say your khowledge, whaﬁ’s the source of your
knowledge?'

A Based on maps and my field training in the area.

Q So you’ve actually looked at mapsrand determined from a map

that that’s definitely Muskegon County?
A Yes, sir.
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Okay. And you say your field expérience was the other thing?
Yes, sir. |

Okay. When you 'say your field experience, what exactly does
that mean? |

I work in Muskegon County predominately. I do not respond to
calls in Newaygo County. If the incident takes place in
Newaygo County, I dbﬁ’t respond there.

Okay. And how is it détermined where the, I guess ---- isn’t
that ---- it’s dispatched to a certain 911 if it”s in either
respective county, I guess?

More or'less, yes.

Okay. Is it ever possiblé that a 911 dispatch could go to

Muskegon -County dispatch when it’s actually when ---- when the

site of something happening is in Newaygo County?
Typically, it’s routed through a different dispatch center if
they determine that the venue is in a different location.

Okay. 1Is it.possible that that could happen, though, what

I've described, that you’ve got ---—-

Yes.
Okay. And in this case it would depend on where somebody
called from, too. I mean, if you're going.———— if you Cross a
---— if there’s a liﬁe here and Muskégon County is over herei
and Newaygo County is over hére, we’ve got a question of, A,
where did the person call from,tcorrect?
Correct. |
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Q And that may determine what dispatch it’d go to, right?
A Correct.
Q And but that doesn’t necessarily mean that that’s the county

that something allegedly happened in, correct?
A Correct.

Q All right.

MR. PRAIN: Your Honor, that’s all the questions that:

I have. But I was going to call the Trooper Zanthof as my onlyg

witness myself; So should I continue with that at this point
or let the prosecutor rest or ----

MR. ROBERTS: I'11 leave it to the Coﬁrt. I guess, I

THE COURT: Well, if you’ve got questions for Trooper
Zanthof, you might as well .ask them. He’s under oath in front
of your right now. |
MR. PRAIN: That’s what I was thinking.
MR. ROBERTS: It seems silly to have him sit down and
then get back up again, so.
THE COURT: Right. I'm not éoing to go through those
gymnastics.
All.right,vgo ahead.
MR. PRAIN: All right.
DIRECT EXAMINATION
BY MR. PRAIN:v :
0 And then I have some questions of my own, as you’ve just
SALLY A. JOHNSON-MCGORAN CER 3460
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‘And talked to all the.witnesses, right?

‘'Child Abuse Council.

.Okay. You’ve heard her testimony today} right?

vYou heard her say that she never spoke to you or at least she

heard. You are the officer that’s in charge of this case,
co:rect?

Yes, sir.

There’s nobodyAabove you or of a higher ranking that is taking
precedence over you iﬁ this case, true? -

I’'m supervised by superior officers, however, there’s ﬁobody
taking precedent or investigating this independently from me.
Okay. If anything, they’re simply your supervisors and they
reallyvdon't have any personal knowledge about your |
investigation, correct? |

I wouldn’t say they don’t have any personal knowledge of it,
no. |

Well, if they have knowledge.about‘it, it came through you,
correct?

Yes, sir.

You did all ghe leg work?

Yes, sir.

I did not interview Alexis, directly. That was done by the

Yes, sir. ~

doesn’t recall, correct?

She did ---- she did say that, yes.
SALLY A. JOHNSON-MCGORAN CER 3460
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Okay. But you actually did talk to her, right?
Just briefly, yes.
Okay. And what was ---- and when you say you talked to her

just briefly, what was the nature of that conversation?

Mostly just to establish whether or not she needed any medical

'

treatment that night.‘

Okay. So even though there was this st&ry about an alleged
criminal sexual conduct and you’ve got the girl right thére,
you didn’t think to talk to her and ask her what happened?
No} sir. Typically, we don’t do that for minors. We’ll
schedule a ---- schedule a meeting with the Child Abuse

Council.

Okay. So you were relying entirely on what you were told by

either Tabatha, her mother, or the stepffather Jog, correct?
At that tiﬁe, yes;i
All right. It was early in the morning when you got
dispatched. You were, I take it, out on road patrol?
Yes, sir.
And somebody comes over the radio and says, “We have an
alleged CSC over on Maple Island, right”?
I don’t remember how it was dispatched. From time to time
they can dispatch us electronically.
But you drove to the scene, right?
Yés, sir.
And with you did you have another Lrooper?
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I did.
Do you recall having a phone call during'that drive over there
with somebody?
I believe I spoke with Tabatha.on the way there.
Okay. But you’re driving tﬁere, you’ré talking to her on the
phone, right?
Yes, sir.
And she was excited, correct?
Yeé, sir.
Appeéred to be ---- or souﬁded upset és far as you could telf}
right? |
Yes, sir.
And what did she tell you is the reason that you guys were
coming?
I don’t recall exactly what she said, sir. I’d have to check
my repqrt to refresﬁ my memory.
Do'you know ifuthis call originated with a 911 call?’
I do not know, sir. .
Okay. Would it be usual practice in this county‘in your
experience of keeping a record of 911 calls so that they could
be produced and listenedvto( perhaps even as evidence?
I know that they do record the 911 calls.
It’s the law, isn;t'it?
I believe so.
Okay. And you know —---- you wrote a:report in this case as
SALLY A. JOHNSON-MCGORAN CER 3460
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well, correct?

Yes, sir.

And you wrote that report fairly and compietely and
éccurately; true? | |

Yes, sir.

Because you know yoﬁ’re goihg to have to rely on it later,
yes?

Yes, sir.

You even read‘your report before your testimony today, right?

Yes, sir.

And it refreshed your memory with what you testified?

Yes, sir. I would like to add that this case took‘place quite
awhile ago, so.

Fair enough. And that’s why it’s espécialiy important to write
a full and accurate and complete report, correct?

Yes, sir.

Especially when it comes to when you’re documenting what a
witness told yéu, corréct?

Yes, sir.

Especiélly if'you’re not taking -—-— written witness
statements or documenting their conversation in any other

way, correct?

Yes, sir.

When you arrived, are you switching on your microphone when
you go and talk to these people?

SALLY A. JOHNSON-MCGORAN CER 3460
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I do not.fWell,-I have an in-car camera, I guess. I did not
activate it.

You did not activate it?

I did not.

Okay. What’s the purpose of having that equipment?

Typically, it’s to record my interactions with the public. Our
cameras come on when we activate our lighté and siren. That’s
typically when they turn on.

Have you e%er seen ----- you do have a microphone on your
body, correct?

I do.

And you had it that night, correct?

Yes, sir.

And you chose not to turn it on, right?

Yes, sir.

And.you have heard recordings from those microphones be played
in court as evidence, right?’

Yes,. sir.

You’ve had them reqﬁested by the prosecutor’s office before.
They’ve said to you produce the recordings so that we can play
it in court,.right?

Yes; sir.

You’ ve seen -people get convicted based on what's on those

recordings, correct?

"I’'ve never seen it in a courtroom, necessarily, but ----
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You know that that could h;ppen, right?
I'm aware that it éan, yes.
All right. And you knowa——- you’ve had training;'I take 1it,
on criminal sexual conduct and evidence gathering ---- weil,
let’s start with evidence gathering. You’ve had training.on
that thfough‘MCOLS correct?‘ |
Yes, sir.
And MCOLS is the Michigan Correlation on Law Enforcement
Standafds, right?
Yes, sir.
There are standard classés that every police officer takes, 1is
that true?
Yes, sir.
And does this sound familiar to yoﬁ, a class called Crime
Scene_Processing? |
I mean, the title of éhe'class sounds like something that
would be in the academy, yes, sir.
Okay. Did you take that class?
Michigan State Policé runs their own academy.'We are trained
in crime scene investigation, including evidence collection. I
do not remember what the specific name of the class was.
Fair enough. But it addresses DNA evidence, correct?
Yes,usir.
And they talk about a cdncept in those classes called
epithelial cells, correét?

| SALLY A. JOHNSON-MCGORAN CER 3460
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I do not recall, sir, exactiy what the name of fhe ce;l is.
All right. Have you ever received training about the transfer
of skin cellé and how that can be used as DNA evidence?

Yes, sir.

Okay. And so you know that when a person touches an object or
another person that there could be a transfer of skin cells
that cﬁn bend the testicle, true?

Yes, sir.

" All right. And that’s also true of clothing, too, correct?

Yes, sir.
In other words, if a‘person touches another person’s clothing,
that may leave behind skin cells that could be detected during
an examination, sent to the State lab énd tested to see if
that person’s DNA is there, true?
Yes, sir.
All right. Also, you’re familiar with the term Sane
examination, I take it, correct? |
Yes, sir.
And Sane stands for sexual assault nurse examiner?
Yes, sir. | |
It is a medical forensic exam on an alleged victim of a sexual
assault, true?
Yes, sir.
Was one done in this case?
No, sir.
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Was one requested in this‘case?

No, sir;

When you’re at the scene ---- now you know as through your
training and experience that as times go by evidence such as

skin cell evidence, DNA evidence, would tend to fade over

. time, correct?

Yes, sir.

The chénce of recovering it as time goes on lessens, it
doesn’t get better, right? |

Yes, sir.

And you knew that at the scéne that night,‘tfue?
Yes,vsir.

You knew thétiAlexis was claiming that Mr. Bean touched her/
right?

Yes, sir.

You did not request a Sane examination?

No, sir.

Okay. Did you ever ask ----- do you remember of asking Alexis

‘Kersting, “Will you go to the hospital?”

I do not recall specifically what I asked her, sir.
Okay. Would it refresh ybur memory if you took a look at your
report?
Yes, I have it here if you —----
‘"MR. ROBERTS: Your Honor,‘with all due respect, T'm

going to object at this point as to thé fact that this is af
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of his investigation, but I don’t understand what the

preliminary examination, a probable cause determination. I

understand what Mr. Prain is trying to do here, to highlight

things that the trooper may or may not have done in the course

relevance 1is based on those questions as it relates to the
determination the Court has to make_today as to whether or not
there’s probable cause. So, Your Honor, I'm objecting to the
relevance of this line of questioning as it relates to a
probable cause standard.

THE COURT: Mr. ----

MR. PRAIN: Your Honor, fhe-trooper has acknowledged.
I aidn’t mean to interrupt you, Ifm sorry. But the trooper haé
acknowledged that he knows about this type of evidence, fhat
it could be relevant under the circumstances that I’ve
described, that»ﬁe does not recall whether he requested the
examination. That’s certainly relévant as to evidence or lack
of evidence. And he said that it would refresh his memory 1if
he took a brief look at his policebreport as to whether he was
asked to take ---- had asked the complainant to take a Sane
examination. My offer.of‘proof is is that she was asked to go
to the hospital and she said, “I want’to go home,” instead.

THE COURT: Go ahead and ask him that. But whether

that’s hearsay or not, I don’t know. But look it, Mr. Prain,

this really is a preliminary examination. I can tell you are
infinitely prepared.
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MR. PRAIN:

THE COURT: And you’re doing a fanta;tic job‘in term

Okay.

of your effectiveness. But really, this is a preliminary -

examination and I think the Troopér said she wasn’t ---- she

didn’t undergo a Sane examination. I know what that is. I know

the relevance. I know the significance of that.

" MR. PRAIN:
THE COURT:
MR. PRAIN:
THE COURT:

nurse didn’t examine

MR. PRAIN:

 THE COURT:

MR. PRATN:

THE COURT:
MR. PRAIN:

THE COURT

BY MR. PRAIN:

Q

All right.

And you’ve established that she didn’t

So the point has been made.
---~ she didn’t go to the hospital and a

her and there was no forensic evidence

seized that night. That’s what I get from that.

The point was made then.
Yes. Yup.
I understand. I’11 move on.

Yes.

And I’'m almost finished.

;" Okay.

Okay. So she did have a Sane examination at a later date,

correct?

Yes, sir.

And when you spoke ---- did you épeak to my client Amy’s wife

————— my client Dan’s wife, Amy? Excuse me.
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Briefly.

All right] She came up and talked to you, ;ight?

Yes, sir.

Did you interview ﬁer about the circumstances?

Yes, sir.

Do you remember Mr. Bean, my client, sitting on the porch?

I did not ---- I never saw him at the scene, sir.

Okay. Did you know i1f he was in the house?

She said that he was in the house.

And when she said he was in the house ----

Yes.

S did you ever go knock on the door and try to talk to him?‘
I did not.

All right. Is it fair they had ---- I mean, if somebody’s

accused of something maybe you ought to go talk to them so

that they can offer evidence of innocense or a perspective’

that might'change your view ér change somebody’s view along

the line?

I opted to wait, sir.

Okay. Well, my question is, is it possible that that could

happen that somebody might be able to offer something -----
MR. ROBERTS: Your Honor, I’'m ---- again, I'm going

to respectfully raise the same objection here. I understand

the trobper did or did not do certain things. But, again, I

don’t see how that relates to the Court’s determination at a

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
MUSKEGON, MICHIGAN

84

N CS QG+ BTNZ 2z S IALAQ AT AITNTINM

T S O7 V10O

VIO 07 JVdV UPbPUUOT VTV JJTY




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

-

prdbable cause hearing.

THE COURT: The question was, “Is it possible -----

-and he didn’t finish his question so I want to hear the end of

the question.

MR. PRAIN: Your Honor, I’ll withdraw the gquestion.

héve a different one.

BY MR. PRAIN:.

Q If you talk to a suspect and they confess,‘assuming no
Cohstitutional Rights violation have occurred, your case is
pretty>much wrappedﬁup,_right?

A Not necessarily, sir.

Q Okay. Well, it’s pretty close to wrapped up at that point if

somebody confesses, right?
A It’s an important piece of it, however, it is not close to

wrapped up in a criminal sexual conduct investigation.

(oW a= P =la=)V

NN CC'OC't ETOZ AzHz DS A
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Q All right. Now you understood the house that you were at to be

the scene of the alleged crime, correct?

A Yes, sir.

Q -Didkyou ever make any attempt to view the scene of the alleged
crime?

A I did respond to Daniel’s house . one time:

Q No, I'm asking on this night, on fhis night that you

respénded, did you ever think since you were talking to his
Qife Amy did you ever sdy} “May I go inside the house and
inspect.this place to see what it looks like?”
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On that night I did not.

Okay: You were not interested at that time. at what the
lighting conditions would have been or the layout of the
furniture or ahything? |
What do you mean when you say I was noﬁ interested?
Well, were you interested?
I-Was, sir.
Yoﬁ were interested butIYOu elected not to ask, correct?
At that time I was waiting for a Child Abuse Couﬁcil
investigation.
You kﬁew,that they had just moved in, correct?
I do not recall my'knowledge of-their_residency at the time.
You don’t remember Joe énd Tabatha telling you when you had
that phoﬁe.conversation, “We were helping them move. They just
mo?ed in?“'

MR. ROBERTS: Your Honor, Wé're‘into hearsay 1issues
now. And, again, -----

THE COURT: Sustained. It’s hearsay.

"MR. PRAIN: Well, the relevancy N

THE COURT: What Joe or Tabatha said to him is
clearly hearsay. Sustained..

MR. PRAIN: Understood.

BY MR. PRAIN:

Q

Well, is it fair to say that if you knew the people had just
moved in, is it fair to say that items of furniture and other
SALLY A. JOHNSON-MCGORAN CER 3460
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thingsvmight be moved around by the time you get another
chance to take a look? |

If I had known that. I don’t knbw what my ---- my
recollection. I do not know what my understéndiﬁg of their
residency was when I responded to the scene.

All rigﬁt. But the question is, if people had just moved in
somewhere it’s a fair assumption that things might not be in
the same place>or condition if you come back.latef; correct?
Yes, it isf

Thank you. Did anyone ever take any photographs at the scene
of this alleged criﬁe?

No, sir.

Did anybody ever talk to ----- you heard in Alexis’s testimony

a list of other people who were present in the very room that

this is alleged to have happened in, corréct?

Yes, sir.

To your knowledge, did you or any other officer ever make any
attempt to.interview those kidé?

I interviewed ---- I did have interviews, follow-up interviews

- with 'at least Zane. I would have to refer to my report to look

to see what other contacts I had.
Okay. So you remember an interview with Zane, right?
Yes, sir.
At a latér date, correct?
Yes, sir.
SALLY A. JOHNSON-MCGORAN CER 3460
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But you don’t specifically remember talking to‘any of the
other kids, correct?
No, sir.
And you —----- the place you would.look ---- I'm not going to
ask you to do it right now, but the place that you wouid look
if you wanted to remember if you talked to‘somebody else would
be YOur report,‘correct?
Yes, sir.
Because when you’re doing an investigation you supplement and
add»to your report every time you do something important,
right?
Every time I do something importént I do a supplement. If
there are minor updates in the case I would update it in my
case review notes.
Okay. So you_woﬁld do a supplemental repoft or addition to
your report at least every time you talk to .a witness,
correct? |
Yes, sir.
Okay. When you did interview Zane, how did it get to be that
you were interviewing him? Because that was quite a bit later,
right?

MR..ROBERTS: Well, Your Honof, again, whét does this
have to do with probable cause?

MR. PRAIN: Well, I’11 lay a little foundation. I’11
withdraw  that questién‘so we can see what this is about.
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Your Honor, first ———

THE COURT: I’11 ovefrule the objection. I’'m giving
you great latitude heré, Mr. Prain, buf I am going to start
reining th%s in in terms of wha£ is relevant for today’s
purpose, and I’ve said that a couple times now.

MR. PRAIN: Right.

THE COURT:>I get what ----- you aré laying a
tremendous’bit of ground work for trial here, but that’s not
what we’re about.

MR. PRAIN: I understand.

THE COURT: Tﬁié is a probable cause hearing.

MR. PRAIN: I understaﬁd. |

THE COURT: And this is hot é discovery heéring, this
is not a trial prép héaring, this is a probable cause hearing. .
So with that‘in mind, go ahead. |

MR. PRAIN: Understood.

BY MR. PRAIN:

Q

Now if one of the things that’s important ---- and this is the

last thing that I'm going to ask you about, Trooper. But when_'

- you’re evaluating the credibility of people one thing that’s

important is how well their story matches with other people
who were present, correct?

Yes, sir.

You heard Alexis Kersting testify today that Dan Bean never

put his hands on her shirt to dry his hands, right?
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'impression.'l saw —----- under 803 (1), “I observed this.” .

'impressions. So it’s not offered. for the truth of the matter

I heard her testify that, yes.
Yes. But when you went to talk to Zane that’s what it was all

about, right?

Zane —---

MR. ROBERTS: Well, Your Honor, we’re ---- there’s no
way he-can ask this question without getting into hearsay with
what Zane said. More to the point, Qhat this officer’s |
determination about credibility and,fhose types of things,
with all due respect to the officer, that’s not the officer’s
call to make here. If's impbrtant in his iﬁvestigation, but
ultimately ﬁe decided to turn his report over to oﬁr office to
determine whether or not charges would be iésued. So, we’re
going to»get.into hearsay issues and? again, what relevance is
it as to what his investigate ---- what his comments were or
his interview of Zane was about as it relates to probable
cause‘here today?

MR. PRAIN: Your Honor, it’s a present sense

That’s what Zane would be saying. Plus it’s also really not

hearSay beCause what I'm concerned with is the. officer’s

asserted, it’s offered what his impression was.
| THE COURT: So the officer’s impression is relevant
how?
MR. PRAIN: It’s relevant becausé he sought charges
SALLY A. JOHNSON-MCGORAN CER 3460
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against my client for criminal sexual conduct whéen there’s

completely conflicting stories between two different people.

MR. ROBERTS: Well ----

THE COURT:

That'’s irrelevant to

I'm ---- nope, nope, nope. I'm good.

me what the officer’s impression was

whether there’s a conflicting story or not. And why he sought

charges, that is not
objection.

MR. PRAIN:

BY MR. PRAIN:

Q

relevant to me at all. I'm sustaining the:

Okay.

Is it fair to say, Trooper, that in this case we have zero

evidence of the accusation-itself?

MR. ROBERTS: Well, Your Honor ----

THE COURT:

the law in Michigan,

I'm going to stop it right there because

it provides that a jury could convict

based only on the victim’s testimony.

MR. PRATIN:

THE COURT:
all.

MR. PRAIN:

THE COURT:

,that question has no

I understand. .

-And so that question’s not relevant at

Okay.

So I'm going to interject and say that

relevance to me at all. I'm going to

follow the law in Michigaﬁ. The law in Michigan says that a

jury at a ---- at a hearing upon which there’s a standard of

beyond a reasonable doubt could convict based solely on the

SALLY A. JOHNSON-MCGORAN CER 3460
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victim’s testimony.

MR.
THE
MR.
THE

MR.

point is, even though that might sustain -----

THE

MR.

point was is that it should still be taken into consideration.

But I understand, Your Honor, and I don’t have any other

quesﬁions for
THE
MR.
THE
MR.
THE

MR.

one thing I just wanted to get into.

THE COURT: Go ahead.
MR. ROBERTS: Just briefly.
CROSS EXAMINATION
BY MR. ROBERTS:
Q Trooper, you indicated that ydur ---- at least in this dase,

that your practice would be to not get an interview with the

- SALLY A. JOHNSON-MCGORAN CER 3460

PRAIN: Yes, and ----

COURT: You know that.

PRAIN: And I_do know‘that -——
COURT: So —--=--

PRAIN: That’s jury instruction 2.25. But my

COURT: Very impressive.

PRAIN: That may sustain a conviction, my only
: <

thé trooper.

COURT:‘All‘right.

PRAIN: Thank you.

COURT: You’re welcome. Any redirect?

ROBERTS: No, Your Honor.

COURT: All right. May the Trooper stand down?

ROBERTS: Well, Your Honor, I'm sdrry. There 1is
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BY MR. PRAIN

Q

FJAIFOT

victim, a minor victim, at the time the incident is alleged to

have occurred, is that correct?

LA F AR r— ) =g p — |

J(aWa

Yes, sir. B

And what would fhe pfactice then bé if that’s the case?

To refer them to the Child Abuse Council for people that are
fbrensically certified to interview chiidren.

All right. And Mr. Prain asked you whether or not there was a

Sane exam that was conducted at a later date of the victim in

N CC'OC ETOZ 714~ ’\C‘ Al
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this‘case. Do you know whether or not if a Sane exém by a Sane
nurse; a sexual assault nurse, exam ever took place?
I do not know if there waé a Sane exam. However, I do know
that there was-a medical exam conducted.
All righf; And was that in conjunction with the interview that
took place at the Child Abuse Council?
Yes, sir.
All right.

MR. ROBERTS: Thank you.

MR. PRAIN: Just very briefly.

REDIRECT EXAMINATION

You were present at the Child Abuse Council‘interview,
correct?
I was in avseparate room.
But ydu were watching through closed circuit'televisibn, I
take it?
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Yes, I was.

All right. So you heard everything fhat she said during that,
correct? | |

Yes, sir.

And you also received a copy of Diane Adams’ report, true?

Yes, sir.
When you say you’re not éure, when you told Mr. Roberts you’re:
not sure if she had a Sane‘examination but éhe did have a
medicai examination, that was after the Chiid Abuse Council
interview, correét?
Yes, si;.»
As é matter of fact, it was suggested by you at the Child
Abuse Counc;l interview when you talkéd to Tabatha and Joe,
Correcté
What was suggested?
The examination that she had that you’re referring to?
I guess I'm not sure what question you’fe asking.
Bad question. At the end of the\Child Abuse Council interview,
you talked to Tabatha and Joe, correct?
Yes, sir.
And you ---- the topic. came up Qf her having a.medical exam,
right?
Yés, sir.
And then she thereafter had a medical exam, correct?
Yes, sir.
SALLY A. JOHNSON-MCGORAN -CER 3460
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~investigators as well.

But you said it’s not ---- you’re not ---- it wasn’t the Sane
exam but some other kind of medical exam?

I don’t know whaf the specifics of the exam were, sir.
But you asked for it?

I asked for it in conjunction with the Child Abuse Council

Well, when you were asking for it what did you have in mind?

MR. ROBERTS: Your Honor, I I Qhat is the
relevance of what the trooper had in mind?

MR.‘PRAIN: Well, he brought it up on his redirect
examinatibn. |

MR. ROBERTS: I'm clarifying a question that Mr.

Prain asked if there was a Sane exam done. I wasn’t aware that

there was a Sane exam done;'that’s.why I asked the trooper the

clarification question and not the reason he asked for it or
----- we're so‘far off thé probable cause determination here,
it’'s ----

THE COURT: So the relevance of the reason for the
Sane 1is?

MR. PRAIN:.WelL, I'm trying to disfinguish whether
she had a Sane ----- because either one of a couple things

happened. Either she had a Sane examination and we don’t have

~the report or we don’t know what happened to that, which 1is

relevant for probable cause if she had an exam and the report

just disappeared. I mean, a lack of that would be evidence.
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Or number two, she had some other kind of medical éxam that’s

not a Sane, and I'm trying to determine which one of those

things happened and exactly what the difference is.
THE COURT: Go ahead.

MR. PRAIN: All right.

BY MR. PRAIN:

Q

Trooper, when you say that you’re not sure if it was a Sane

examination but it was a medical examination, are there two

kinds?

There are many different types of examinations.

Okay. Was the examination ---- was your understanding -of the

examination that she had, whatever it was, was for forensic

purposes? In other words, if could be used as evidence in
coﬁft or was it for her medical treatment?
I believed it to be for mediéal treatmént, however, I
understand that the results of that could also have
evidentiary value.
All right.

MR. PRAIN: Thank you. No other questions.

" MR. ROBERTS: No redirect.

THE COURT: All right. And I have no questions,
Trooper. You can stand dowﬁ.» |

(At 11:49 a.m., the witneés was exéused).

MR. ROBERTS: Nothing further, Your Honor. Well,

. actually ---- we’re into Mr. Prain’s ----
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THE COURT: Sure. -So the éeople have reétéd.

MR. ROBERTS: We’ve already rested. Yes.

THE COURT: All right.

MR. PRAIN: Your Honor, we’d rest also.

THE coURT: All right.

MR. ROBERTS: The People move for bind over, Yourv
Honor, on the, as I indicated at the ouﬁset, the amended
charge of criminal sexual conduct in the first degree based
first on the age of the victim. being 15 at the time of this
incident. And secondly, in that the victim and the defendant
in this case are related by blood or affinity to the fourth
degree. The testimony heré is that this is an uncle through a
step ---- a step ———— a step-father, but that does satisfy fhe
rules of affinity as it relatés to steé—pafents to the third
degreé and this is. ---- the statute allows it up to the fourth
degree, which ié oﬁe level beyond. Fourth degree, for example,
would be great great—grandparénts, great aunt or uncle, first
cousins, grand nephew or niece. So this being an uﬂcle, albeit
through a step-father, I think it does still satisfy the

requirements for affinity, not blood, obviously, for criminal

- sexual conduct first degree.

MR. PRAIN: Your Honor,‘With regard to the motion to
bind over for third degree, which requires penetration, what I
think that we have a>real problem with here is some things
that she said before. She says to Diane Adams and acknowledges
SALLY A; JOHI;JSON-MCGORAN CER 3460 |
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that 'this repQrt is correct. After she actually had é chance
to refresh her recollection, she says, “He didn’t touch my
actual vagina. He touched ----

THE COURT: Well, but ---- But, Mr. Prain, we’re
talking about a 15 year old giri, right? |

MR. PRAIN: We are.

THE COURT: All right. And you may have a distinct

appreciation for the difference between a labia majora, the
labia minor, the vaginal canal, énd all the intricacies of our
anatomy, she may not have that, you know, biological |

knowledge. What I‘heard today on the stand wag that he was in
between her lips, right, of her wvagina? |

-MR. PRAIN: That’s what she testified to here.

THE COURT: All Fight. Now go ahead. Now I want you
to know in that backdrop, in that setting, I'm evaluating the
context of what you say. |

VMR. PRAIN: I understand. And I would ask the Court
to find that not credible in light of the statement that she

gave, “Not my actual vagina.” I don’t know how ----- even if

" we’re not getting particular about ----- and I really don’t

have ‘a whole lot of knowledge about anatomy, Your Honor, but
whether we’re getting into that or not, I don’t see how she -
can say, “Not my actual vagina, but around it.”
THE COURT: Well, the labia majora would be, in many
peoples’ minds, around her vaginal‘caﬂal, but ﬁof down into
SALLY A. JOHNSON—MCCORAN CER 3460
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the canal, right? That ----- and realize that what we’re
dealing with is not thé word vagina in the statute. Sexual
penetration is defined under 750.520(a), subsection r, as
meaning sexual.infercourse, cunnilingus, féllatio, anal
intercourse or - any other intrusion, however slight, of any
part of a peréon’s body or of any object into the genital or
anal opening of'another person’s body, but emission of semen
is nqt required. So when they talk about genital opening,
that’s a much broader term than vagina.

MR. PRAIN: Well, I think that most people would
interpret opening tb bé the actual vagina, and she’s Saying.
that’s ----

THE COURT: Well, but that’s not what the law in
Michigan.

MR. PRAIN: ---- the aﬁea around it. Well ----

THE COURT: It’s a breaking of any plané of the labia
majora. That’é penetration as-defined by the Court of Appeals,
not by me. |

MR. PRAIN: Well, Your Honor, based on my argument, I
would ask the Court to biﬁd over oﬁly on a fogrth'degree
criminal sexual charge ---- conduct charge, if anything.

The bigger Question that I want to addfess is the
prosecutor’s motion for bind-bver on first degree. And I want
to refer the Court ---- because really what they’re asking you
to do here, I think, is make a decision of first impression.

SALLY A. JOHNSON;MCGORAN | CER.3460
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"This is just ----

. to criminal sexual conduct in the first degree. He pled

You would be expénding the law if you granted Mr. Roberté’
motion to bind over on first degree. The Michigan Supreme
Court has decided a case of People versus Zajaczkowéki. I'm
going t§ spell‘this.bPerle versus Z aé in’Zebra, A-J, as in
Jack, A-C-K —--- excuse me, Z as in Zebra, K—O—W—SfK—I. I have
the Supreme Court Smith opinion here, I do not have the
recorder, but this is docket number 143736, decided December

19" of 2012. What that case was about, Your Honor, and T can

submit this opinion to the Court for the record.

IA

THE COURT: That’s a 2012 case. Is that a published
opinion?

MR.vPRAIN:'Yes, it is a published opinion.

THE COURT: So you don’t have a cite from a 2012
case? |

MR. PRAIﬁ: No. What I have iﬁ_I ha?e the actual

opinion, opinion itself, and I can provide that to the Court.

THE COURT: If you have a cite, I’1ll take it. I can
find it’by the docket number, though, as well.
MR. PRAIN: And I can -----1 can get it to you, and

I'm sorry about that. But this was a case where a person pled

cbnditionally on thé grounds that he could later challénge.on
appeal his conviction for first degree criminal sexgallconduct
because they had a question owahether or not the law would
SALLY A. JOHNSON-MCGORAN CER 3460
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even allow for this. What you had was the defendant’s name was

Jason and his parents were Walter and ---- I forget the

mother’s name. Walter and the mother ---- his parents

divorced. The father remarried a different woman and had a

child. That child was tHe victim of the criminal sexual

conduct. They later found out that Walter was not the father

of the defendant, so there was no blood relationship at all

THE COURT:

So what I hear you telling me is at the

time of the event there was no blood relationship.

MR. PRAIN:

THE COURT:

divorce.

~ MR. PRAIN:
THE COURT:

MR. PRAIN:

No blood relationship.

And the éffinity had been broken by

That -is correct, and ----

All right, I got it.

---- and the prosecution tried ---- yes.

AT

N CS:QC Y RTOZ Az A2 DSIALAQ A

The prosecution, in order to establish affinity, tried to rely

and the Court ---- the Supreme Court said, "“Nah, that doesn’t

on the presﬁmption of legitimacy in the civil divorce judgment

even work.” But here’s what’s important from this case, you’ve

got two types of relationships.

THE COURT:

Well, I want to draw a distinction. I

haven’t even read this case. I'1ll read it.

MR. PRAIN:

THE COURT: But here there ---- in terms of affinity,

Sure.

SALLY A: JOHNSON-MCGORAN CER 3460
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which is what Mr. Roberts is relying on,ﬁth;re is an affinity
here by marriage. Their marriage does in fact exist between
Tabatha and Joe. |

MR. PRAIN: Right.

THE COURT:,And Amy and the defendant, correct?

MR. PRAIN: Thatvis right.

THE COURT: All right. So thére is\an existing
matrimonial bond betweeﬁ the people that we’re talking about.

MR. PRAIN: There’s a matrimonial bond. I’m about to

INd CS'QG 't ATNZ Az DSIAL A AT A TN
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argue that it’s not an affinity. But you are éofrect‘about,the
facts, yes.
THE COURT: All right.

"MR. PRAIN: We have to know what the blood
relationship is aﬁd what that means because that is‘part of
the definition of affinity. .There’s;eithef a relation by
blood or_by affinity. The Court in fhis case said that
relation by blood means having a common ancestor. These people
have oo omy client énd the young lady here have no common
ancestor. Affinity is a relationship by marriage. But in order
for there to be affinity, what it says the definition of:
affinity is the relatioﬁ existing in conseduende of marriage
between each of the married persons/and the blood relatives of
the other. And the degrees of affinity are computed the same
way as those as consaﬁguinity or kindred.

THE COQURT: Well, that’s People verus Denmark, 74

SALLY A. JOHNSON-MCGORAN CER 3460
" OFFICIAL COURT RECORDER - ‘60" th DISTRICT COURT
MUSKEGON, MICHIGAN :

102

T =S 7 vorao0Oag




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

254

Mich App 402.

course when I look and try to see what ----

THE COURT:
Zajaczkowski case?

MR.  PRAIN:

Well, quoting from what case? Is that the

No, that’s a quotation from Bliss versus

Calille Brothers Company, 149 Mich 601.

THE COURT:

MR. PRAIN:
--—-- they are ----

THE COURT:

from? Right now I’'ve

MR. PRAIN:
THE COURT:

MR. PRAIN:

Yeah, but that’s within another case?

It’s within another case, but they’re

What is the case that théy’re reading
got the opinion right in front of me.
Yes.

What’s the name of that?

[ (aWamP N =ia=)Y

MR. PRAIN: Correct.

THE COURT: I've got that in front of me. 3

‘MR. PRAIN: Now, it says avhusband ---- it goes on tog
éay a husband is related by affinity to all the bloéd i
relatives of his wife. And the wife is related by affinity to E
all the blood relatives of the husband. So what you have here i
is you have the ---- 8

THE COURT: Is that the Denmark case? S

MR. PRAIN: This is actually out of ---- the Court |
defined ---- let/s see, this is 16 ---- No. I'm having a
‘difficult time here. This is quoted right here ---- but of

The case I'm reading is the Zajaczkowski

SALLY A. JOHNSON-MCGORAN CER 3460
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not his daughter.

case.
| THE COURT:'All right. All right, all right.

MR. PRAIN: Which cites Bliss verus Célille —— I
think it’s ————VC—A—I—L—L—E‘Brothers'Company; 149‘Mich 601

from 1907. They quote this case. And I think the key sentence
here is what I was reading. A husband is related by affinity
to all the blood‘relatives of his wife. And the wife 1is
related by affinity to all the blood relatives of the husband. ;
So there has to be a blood relationship in ofder for there to =
be affinity. What you havé here is you have Tabatha, who is |

the mother of the young lady here today, Alexis. Tabatha is

married to Joe. Joe has no blood relation to Alexis. That 1is

THE COURT: But he is related by affinity to herf.

MR. PRAIN: He is related by affinity to her because
that is Tabatha}s blood relative, correct.

THE COURT: Exactly.

MR. PRAIN: Now, what you have ---- what it says here
is that a husband is related by affinity to all the blood
relatives of his wife. And a wife is related by affinity ----
a wife is related by affinity to all the blood relatives of
the husband.

THE COURT: Okay, so —---—-

MR. PRAIN: So, there’s nothing ----

THE COURT: So stop for a second. So ---- and I've

" SALLY A. JOHI;JSON-MCGORAN, CER 3460
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got the family tree right out in front of me. I’'ve got the

T 7 VI o O

victim in this case is the biOlogical daughter of Tabatha.
MR. PRAIN: Correct.
THE COURT: Who is married to Joe.
MR. PRAINE Correct.
‘THE COURT: Which she would Qlearly be a relative Qf
Joe’s by affinity.

‘MR. PRAIN: She ---- I’m not going to concede that,

NG CSOC+ BTOZ Az YSIAL A AT AITDIM
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but I see the point. I think that’s probably correct.

THE COURT: Okay.

MR. PRAIN: I think that’s probably ----

THE COURT: And then ---- and then Amy is a blood
relative of Joe. That’s his sister.

MR. PRAIN: Yes. Correct.

THE COURT: All right. And then Amy is married to the
defendant.

MR. PRAIN: That is correct. So Amy is the only
person that has a blood ---- that is a blood relatiye of Joe.
Amy would be the only person who.is related by affinity to
Alexis; but not Dan. |

THE COURT: So ---- So stop for a second. So if Amy
had been the perpetrator of the events, clearly we’d be in
affinity.v

MR. PRAIN: Exactly. "There Qould be no question.

THE COURT: And you’re saying her husband, with a

SALLY A. JOHNSON-MCGORAN CER 3460
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matrimonial bond, is not in -the affinity relationship?

MR. PRAIN: Because ----- yes, bécause he is not a
blood relative of husband Joe. Correct. |

THE COURT: Okay. $So it would have to be Joe’s
brother or son ori————

MR. ERAIN: Sister ----

THE COURT: —=——--- some progeny —————

MR. PRAIN: Or sister.

THE COURT: ---- of Joe or sister. Exactly.

MR. PRAIN: Somebody that ---- and to put it more

‘clearly, somebody that Joe has a common ancestor with. Dan and

Joe would have to have a common ancestor; They do not. -
| .THE.COURT: All right. All right,‘well I'm gding to
read that case. It’s noon. We’ll be back at 1:30.
| 'MR. PRAIN: Thank you for that, Your Honor.
THE COURT: Yes. And if there’s anythiné you have

between now and then, particularly from Mr. Roberts, he just

. got that case read to him.

MR. ROBERTS: Right.

THE COURT: If there’s anything that you have, please
bring it to me. I’m.also going to review PéQpIe versus Denmark
at 75 Mich Ap§.402. It cites and quotes the Bliss versus
Calille —-—-- That;s K ----- or excuse me, C-A-I-L-L-E Brothers
Company at 149 Michigan 601. That’s the 1907 case cited by Mr.
Prain. That’s also cited‘in the Denmark case. That gives us
| SALLY A. JOHNSON-MCGORAN CER 3460
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. 16-181535-FY. We had a preliminary examination this morning

-Table of Consanguinity. 1I’ve had a chance to read People

the definition.

U1 Y A | == | o= = |

'MR. ROBERTS: Okay.

Ao aasianaM

THE COURT: So if you have anything on that ----

=

MR. ROBERTS: Yup. ?

THE couﬁTg -~ then we will —-—= 1’11 hear that as ﬁ

well. It will give you a chance to ---- | E
MR. ROBERTS: Yes. i

THE COURT: —---- respond to that, Mr. Roberts. Now isg

there any business that we can take care of? This was the 9:303

VIO 0 VIV OO0 VvV OJr\

prelim; We’ll reconvene at 1:30. Maybe iﬁ ---- it may take me -
a little longer to feview this so we’ll just see where we go
this afternoon. |

(At 12:02 p.m., proceedings recessed).

(Proceedings resumed at 2:00 p.m.).

THE COURT: We're back dn the record in Pebple of the

State of Michigan versus Daniel Ray Bean. The File Number is

énd took testimony from two witnesses. Both parties rested and
Mr. Prain made a legal argument to the Court regarding
affinity and whether or not that legal relationship exists in
this case. And I’'ve had a chance to review the Michigan Model

Criminal Jury Instructions. I’ve had a chance to look at the

versus Denmark at 74 Mich 402/ and the case cited by Mr.

Prain, People versus Zajaczkowski, that’s Z-A-J-A-C-Z-K-O-W-S-
- SALLY A. JOHNSON-MCGORAN CER 3460
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K-I. That’s ét 493 Michigan, case 6. And so based upon my
reading of Zajaczkowski, I'm finding it really doesn’t have
much applicability in this case. The case was limited to an
analysis of whether thefe was a blood relationship between the
alleged victim and the perpetrator. The People of the State of
Michigan, once the mafter got to the Supreme Court, conceded

that there was no relationship by affinity or relationship by

marriage. And the way I looked at that is the family tree in

Zajaczkéwski was that the defendant’s mothervand the victim’s
father at one time were married bu£ divorced in 1979. The
victim wasn’t even born until 1982 in Zajaczkowski so the
divorce was long, long water under the bridge, we’ll say, when
the victim was born. So it wasn’t —---- there was not a
relationship by affinity certainly when thé allegation of
criminal sexual conduct took place, so Zajéczkowski doesn’t

have much applicability in this ---- in this arena, other than

the fact that it gives us the definition of affinity as argued

by Mr. Prain. And that definition of affinity is on page 13
and 14 of the case law citing the Bliss case. I think what
has more ----- more pertinence in this case is People versus
Denmark. And then I am also interested in this People versus
Armstrong caée cited by Mr. Roberts inkchambers. We had a
brief in chambers discussion before I came on the record. And
really thé substance of that discussion was I think we need to
wfite briéfs on this.
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Friday. The briefs are due August 4, 2017. We’ll reconvene

. here 'in Court on August 10, 2017 at ----

Was that‘———— is that a fair assessment of the in
chambers'discussion, Mr. Prain?

MR. PRAIN: Yes, it is, Your Honor.

THE'COURT: And Mr. Roberts?

JMR. ROBERTS: Yes.

ﬂTHE COURT: All right. And so Mr. Roberts brought up

People v Armstrong, at 212 Mich App 121, a 1995 case,

regarding the ----- the Court of Appeals position on affinity |

as it relates to step-brothers and step-sisters. And I find =

that to be a more pertineht analysis here. So I'd like a
chance to read thét case.

And wefve al; been kind of working on this all
morning andtl think the most prudent course here this"
afternodn now is to give both sides a chance to brief this, to
write this, and present that argument to. the Court in writing
and then we’ll make a decision going from there. So I'm
proposing thét we adjournAthe,matter pending the receipt of
those briefs until August 10 of 2017. That gives both sides
three weeks from today. Briefs are due on Augugt 4. I think
it’s the Friday preceding. That gives me a chance to read

them over the week-end and during the week. Yes, August 4 1is a

THE COURT TO COURT RECORDER MCGORAN: What time are
we going to meet?
SALLY A. JOHNSON-MCGORAN CER 3460
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COURT RECORDER MCGORAN; Judge, let’s do 1:301

THE COURT: At 1:30 in the afternoon, August 10,
2017. 1:30 in the afternoon. That gives me a chance to read
Armstrong. It gives both sides, you know, fair opportunity to
present théir legal posifion. And I would spspect that this
issue is going to be litigated again in circuit court, so
everybddy’s‘going to have to write a.brief for the circuit
court judge anyway, so I might'as well benefit from that work
down'hefe in district court as well.

And T appreciate»evérybody’s patience today and I
appreciate your willingness to write those. briefs, so.

Anything else for the record? Just one momént,
please.

COURT RECORDER MCGORAN: Judge, do you think the
morning would be better or does:afternoon work?

THE COURT: No. No, I think that probably is better.
Mr. Prain is coming from Livonia. I think 1;30>probably works
better than say 9:00 or 9:30, right?

MR. PRAIN: Yeah. And I made a mistake, too. I was
just looking at my calendar. I have ---- it turﬁs out at 8:30
I've gof to be with Judge Beal in Midland circuit that
morning. But that gives me enough time to get here.

THE COURT: Are you sure?

MR. PRAIN: I’'m ----

THE COURT: Tt will be a couple hours.
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MR. PRAIN: Yeah, he ---- whenever I go there, Your

Honor, I get there on time and they get us in and out and so

that shouldn’t be a problem.

THE

MR.

THE

MR.

COURT: Good for them.
PRAIN: Yeah. They're efficient, I know.

COURT: Good for them.

PRAIN: And thank you for your time today,

appreciate it.

. THE
MR.

THE

(At

COURT: You're welcome.
PRAIN: Thank you, Judge.

COURT: You’'re welcome.

2:06 p.m., proceedings concluded).
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Muskegon, Michigan

August 10, 2017 - 1:48 p.m.

(Court, Counsel and all parties present).

THE COURT: Before the Court is the People of
the State of Michigan versus Daniel Bean. File Number is
16-181535-FY.

And this is the time and the date set for the Court

to articulate an opinion on the record based upon some briefs

~that were filed on an issue that was brought up at a

preliminary examination that was held on July 20" of 2017.

"I am in receipt of both the Prosecution’s Memorandum
of Law, as weli as the Defendant’s brief. I’ve reviewed both
of those.

Mr. Maat?

MR. MAAT: Well, I'm in the unenviable position of
saying that I'm not so sure we gst this issue right in our
---- in our brief to the Court. And i ~---- And I don’t want to

create any unfair surprise to the defense, but I’ve read our

brief having just had a chance to review it moments before I

walked in here. The lawyer assigned this case called in sick,

unfortunately, so it was given to me and I see here we’re
essentially conceding the affinity issue in our Memorandum of
Law. I know this Court’s vast experiencé in this area and I
will absolutely defer to the Court’s decision making ability

in this regard, but I think our analysis is wrong and I think
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the affinit? issue is stiil very much in play here.

Now if the defense relied on our brief, to say I'm.
not prepared to argue that today, I'm not going to oppose
their reasonable réquest to further research this. We’1ll
withdraw this brief and file a brief consistent with my
interpretation or we)ll argue it right now, either one.

And I see that we also raised an additional issue

that I don’t know was even raised at the time of the
preliminary examination that essentially we have a felony ----
a separate felony being committed at the time of the sexual
assault, which,would‘cfeate a new reasonbwhy CSC 1 is on the
table. And I recognize that they may have been surprised by
that issue. |

So I am ---- I'm prepared_to do whatever the Court
wants to in terms of arguing this affinity issue. I just want
the Court to understandvthat I’11l be arguing against our
written position and proceed with any other argument the Court
wants today.

MR. PRAIN: Well, Your Honor, I might be the only
person here that’s in a little bit less enviable position
because I’ve kind of let go, as my brief said, on the issue of
affinity. I kept it in there because ---- I had an opinion I
had written because I just ---- I mean one reason was I wanted

the Court to see that I actually put in the work on it and

then at the last minute the issue switched and while I wasn’t
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going to throw up my hands and argue against them letting go

of the affinity issue, I immediately turned my attention to

the child abuse issue, which is what I came here prepared to

argue today and I have some case law and things relative to

that. 1If we’re reverting to the affinity issue and/or both of

them, I haven’t looked at the affinity issue since the second
or the third, which was the day that, you know, our briefs
were due. So I ---- when Mr. Maat says that they’re re-raising-

the affinity issue and disagreeing with their prior position

<h
to let that issue go, I guess I kind of need to know on what
grounds. Is there something new that ---- that they have
looked into or ---- in order to argue it or in order for me to

know whether my brief is sufficient at this point or not, I
kind of need to know’the'reason for that. And it’s my
understanding that he just got the file and may not be in a
posifion to say so. T

MR. MAAT: I can. I did just get the filg. But I’'ve
had just enough time to map out what I think the law is in
this regard as it relates to these facts, and I will state to
the Court what my position is.

I think we cited the right law which says the
définition of affinity. Basically if you’re married to
somebody you become related to them in the same way as if
you’re blood relatives. But what we conceded that I think is a

mistake is the idea that there are two marriages here that I
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think create the affinity. And if we look at it from the
victim’s Stand point ---- I did a little diégram here, which I
think is always helpful in these affinity cases. The victim
has a biological mother who is obviously ---- she’s related to
by blood. And a biological father Qho hés been deceased for
some time, which she’s alsd related by blood. When the
victim’s step—dadvmarries‘her mom, for purposes of the CSC
statute, he becomes rélated to the victim as her father by
affinity. Now the father hés a sister. The step-dad, who I'm
going to just simply refer to legally speaking as the father,
has a sister. This sister is an aunt by marriage to the victim
by affinity.‘Her husband is related to that victim through her
marriage of him, a{so by affinity, and becomes the victim’s
uncle. That’s just operation of two marriages and I think we
stop short by saying, we’re not going to consider the marriage

between step-dad and bio mom of the victim and we should have,

realizing that each marriage created a new network of

affinity, therefore the defendant is an uncle of the victim,

legally speaking, because he’s related through marriage, two

.marriages in fact, and as a result he is related to her within

the third degree of consanguinity, which the Court knows of
the chart here is if we look at the chart, which is 20.4,
uncles and aunts are within the third degree. That’s our
argumeht.

MR. PRAIN: Your Honor, the part of that argument
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“that’s missing is the part that deals with what the definition

of a blood relationship is. There has to be a relationship
between the two people at issue, in this case Dan Bean and
Alexis Kersting, the alleged victim in this case, by somebody
related by blood. And here’s thé way that I stated it iﬁ my
brief. I think this is the best wayvﬁo say it. 1In the case at
Bar, the marriages at issue are the marriage between Dan and
Amy. That’s one marriage. And the marriage between Tabatha,
which is the alleged victim’s biological mother, and Joce, who
is Amy’s brother, but not Alexis’s father. Not Alexis’s blood
relative by qu means. That's where the problém starts. There
is an affinity relationship between Dan, the husband, and any
blood relatives of Amy. Becauée Alexis Kerstiné is not a blood
rélative of Amy -

THE COURT: Well, I'm going to étop you right there.
So ---- we did this the -other way. Mr. Maat wasn’t here for
thé original preliminary examination but we kind of worked it
in the reverse of what you just said, Mr. Prain, on the
record. But what you’re saying to me then is obviously your
client’s ﬁame is Mr. Bean and Mr. Bean’s sister ----

MR. PRAIN: No. R

THE COURT: I’'m sorry, your client’s wife’s name is

MR. PRAIN: Correct.

THE COURT: And they certainly are married. There’s a
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matrimonial bond there, as I said before, right?

MR. PRAIN: Yes.

[ (oNa=P N =a=)Y

THE COURT: So ybur client would be certainly relatedz

by éffinity to any of Amy’s ---- ?
MR. PRAIN: Blood relatives. ﬁ

THE COURT: Proggny. E

MR. PRAIN: No, her blood relatives. g

THE COURT: Well, okay her blood relativeé. §

MR. PRAIN: They have to share --+-- meaning theyr g

=

ha?e to share a common ancestor.

THE COURT: Yes.

MR. PRAIN: They don’t share a common ancestor.

THE COURT: But certainly by affinity your client
wduld be related by affinity to —-—--- to Joe.

 MR. PRAIN: No.

THE COURT: The step-father.

MR. PRAIN: Well -———-

THE COURT: You’re saying no?

MR. PRAIN: And -—-- I’'m sorry. He would ————— he
would be related by affinity to Joe and any of Joe'’s
biological children, Amy’s mother,,Amy’s father.

THE COURT: Yeah, of course.

MR. PRAIN: Yes.

THE COURT: But I’mvtalking about going the neét step

over to ---- to Amy’s brother. He’s ---- he’s related by
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OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
MUSKEGON, MICHIGAN

8

a7 virao0aaT

VICT 0 VIV OO0 VvV OOIT Y




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

affinity to ----

MR. PRAIN:
THE COURT:
MR. PRAIN:
THE COURT:
MR. PRAIN:

THE COURT:

Yes.
To Amy’s brother.

Yes. That’s what I have stated on —--=---

related by affinity to Tabatha, the wife of Joe.

MR. PRAIN:

THE COURT:

Certainly.
/
————— page 4, and I agree.
Yes, exactly. And he would be then
No.
No? You’re saying that ----- that because |

they’re not blood relatives he’s not related by affinity to

the wife of Joe?

MR. PRAIN:

THE COURT:

MR. PRAIN:

THE COURT:

Becauée we —--—-
I disagree with you there.
And T ----

But anyway, what ----- I want to clarify

a couple of issues for today because everybody’s on ﬁnequal

footing here, including me. Because I frankly stopped all

research on the issue of affinity when I received the People’s

Memorandum of Law. If they were abandoning that issue, whether

I agreed with it or not, it wasn’t right for the Court to make

a decision on. And if they weren’t proceeding on a legal

theory under these facts then I'm not going to rule on it. It

would be inappropriate for me to rule on the issue of affinity

if they were withdrawing that as a viable theory, so I stopped

- SALLY A. JOHNSON-MCGORAN CER 3460
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~motion to bind over stated on the record that the prosecutor

looking at that, I think as Mr. Prain didf But just for the
sake of goodwill, I think he included his argument here
because he wanted to show the Court, “Hey, I really did the
work.” I got that, -and I appreciate that:

MR. PRAIN: And I appreciate you ----

THE COURT: Yeah,lyeah. I read it, but I just ----
honestly, I read it as an aside because the issue was
withdrawn. I was not going to make a legal ruling on it.
That’s the only appropriate judicial course at that point if
it was being withdrawn. And I started to focus on the issue ofS
a felony ----- .excuse me, a CSC 1.during the course of any
other felony. I started looking at that issue. And frankly,
I'm ---- was ready to move forward on that issue.

And ----- and Mr. Maat, répresenting-the People
here today, I can only say that you have the right to change
your legal theories. And I was going to point Mr. Prain in
response to one of»his arguments, particularly on page 7 and 8
of his brief, really to summarize, and I’'m not going to ----
I'11 just paraphrase it. You were saying that once the

prosecutor’s closed their proofs at prelim and there’s been a

somehow 1s locked into that legal theory for that remainder of
the case. I firmly disagree with that and I think Michigan
Court Rule 6.112 (h) allows the prosecutor to amend the

information, not even a warrant and complaint, but an

SALLY A. JOHNSON-MCGORAN CER 3460
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information alleging a felony before, during,or after trial.
We’re at prelim stage. They can amend their legal theories as
long as there’s no prejudice, right? And I was going to 'take
care of fhat by re-opening the proofs and letting you cross
examine the witness and let them develop whatever proofs they
need or think they can put on the record to sustain a bind
over. So I was going to try and preserve your right to
confront the witness on the legal issue that would be.
pertinent then.in front of tﬁe Court. But they éan amend fheir
legal theory before, during, or after trial. So I firmly :
disagree with that on they can’t amend after the close of
proofsvof prelim. They certainly can. And it’s often done in
circuit court by way of Goeke métions and things like that.
That’s‘well‘after prelim.

MR. PRAIN: It’s a question of undue surprise. I
understand Goeke, yes.

THE COURT: And I was going to try to remedy that by
allowing them to re-open their proofs on the issue of
authority and on the issue of serious physical or mental harm,-
and those issues that become pertinent when they start citing
the child abuse second degreé stafute. That’s 750.136 (b). So
that’s where I was at today. I'm a little bit disadvantaged
because I kind of abandoned the affinity issue. So what I
would alldw is for ué to reconvene here, let the prosecutor

articulate their position. I think they have on the record,

SALLY A. JOHNSON-MCGORAN CER 3460
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-and give you, Mr. Prain, an opportunity to if you wanted to

brief that issue more or just argue it today. But ---- but I
think thaﬁ what Mr..Maat is saying is he’s~not/£elying on any
other cases other than Zajaczkowski and Bliss, but what I
think he ---- I think he’s disagreeing with his colleagues
saying that Zajaczkowski and Blies stand for the proposition
that this is a relationship of affinity.

MR. MAAT: Right. That's weil stated. That’s our
position.

MR. PRAIN: Yeah, and that’s ---- well ----

THE COURT: All right, so let’s ---- let’s fall back
here. I get your argument that you’ re saying there’s no
affinity. Let’s set that aside for a moment. Knowing what I
was going te do now on the issue of child abuse second degree
being the other felony to support a.bind over on criminal
sexual conduct in the first degree under 750.520(b) (1) (c),
what’s your position on that, Mr. Maaﬁ?

MR. MAAT: Well, I think the Court’s right, that the
record would have to be developed and two pieces of evidence
would have to be considered by the Court. Whether or not the
victim has suffered mental harm. That would be incumbent upon
the child abuse, and I'm here to tell the Court ----

THE COURT: Well, hang on a second, Mr. Maat. The
definition of child abuse second degree as posited by Mr.

Roberts in the brief is under 750.136(b)----(3) (b) is what he

SALLY A. JOHNSON-MCGORAN CER 3460
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articulates. And that says a person is guilty of child abuse
in the second degree if any of ﬁhe following apply; b) the
person knowingly or intentionally commits an act likely to
cause serious physical or mental harm to the child, regardless
of whether harm results.

Go ahead.

MR. MAAT: So the point is, I think the Court wbuld

have to hear evidence as to whether or not the victim was in

fact emotionally harmed or placed in a position of likely to

Al

be.emotionally harméd.

THE COURT: Right.

MR. MAAT: And to do that, Idwould probably need to
have a counselor to talk about if there has been emotional
harm what it is. That would clearly establish it. Or if there
hasn’t been emoéional harm, the likelihood of that, and I ----
or I could perhaps even have the mother testify to that, but
I"1l have to acknowledge that’s probably based on some
hearsay. | | |

THE COURT: Well, I don’t know about that. I would
need ---- I mean, I’d be looking for evidence on the record to
substantiate that Daniel Bean is a person as defined under 156
(b)fl)(d). Person meaning a child’s parent or guardian, or any
other person who.cares for ----

MR. MAAT:.Right, that’s the second part.

THE COURT: ---- has custody of, or authority over a

i
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child regardless bf the length of time that the child is cared
for, in the custody of, or subject to the authority of that
person.

MR. MAAT: Right. That’s the second portion.

THE COURT: Yes.

MR. MAAT: So we’d have to prove that he’s a person
who has care or supervision of this child ----

THE COURT: Yes.

MR. MAAT: ——;— for whatever period of time( and that
she was put in a potentiality of serious emotional‘harm or
actually experienced emotional harm, either one. In order to
do that, I am going to have to present evidence as it relates
to what supervision authority did the detendant have over the
victim at the time that this happened. Now again, I guess I
can have the victim’s mom testify as to who she thought was in
charge or perhaps even the defendant’s wife, but she’s
probably got some spousal privilege there, although there’s a
child abuse as_well; SO.- |

THE COURT: Right.

MR. MAAT: The point that I’ﬁ making is, I don’t know

what the facts have been developed at the prelim as to the

defendant’ s supervision of the victim on the time that this

occurred. I think ----
THE COURT: I can tell you ----

MR. MAAT: ---- she was spending the night.

SALLY A. JOHNSON-MCGORAN CER 3460
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THE COURT: ---- I looked-at the nofes, my notes
from the prelim. And Ms. Kersting testified that she stayed at
the defendant’s house. She was going to spend the night at the
defendant’s house with her brother and her cousins.

MR. MAAT: All right. Well, given that testimony, it
sounds like the only responsible adults in the home based upon
the testimony are the defendant and his wife. And so I think
perhaps there is enough factual basis to say that the uncle
and fhe aunt are the supervisors of the kids in that house at
that time. To 'the extent the Court needs to develop that
further, I’'11 present additional evidence that they were the
only adults in the house and they were watching the kids.

THE COURT: Okay. I ---- I think Mr. Prain is. right,
he has the right to crosé examine on those issues;

MR. MAAT: I agree. I agree.

THE COURT: And --- |

MR. PRAIN: We didn’t have the motive to do that
before 'because it wasn’t the variable being charged.

MR. MAAT: Yeah, I understand. I agree. But the point
that I'm making to the Court is I’'m not in a position to
provide‘that ---- those facts and testimony today as it
relates to the victim’s potentiality from serioﬁs mental harm’
or the defendant’s.supervision along with his wife of the
children.r So if there’'s a ----- if there’s a desire to cross

examine on those issues, I'm going to suggest that an

SALLY A. JOHNSON-MCGORAN CER 3460
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additional evidentiary hearing is going to be necessary if the
Court rules against us on the affinity issue.

THE\COURT: Well, let me ask you this. Are you
moving forward ---- you’re obviously moving forward on the 
affinity issue.

MR. MAAT: Right.

THE COURT: Are you also moving forward simultaneous
on the alternative theory of this beiﬁg a CsC 1 in -----

MR. MAAT: Based upon the felony.

N CC QG+ BTOZ 2 IS IAL A0 a3

Vi 0 VIV UPOUUOT VIV OJrV N\

THE COURT: ---- committed‘during the course of any
other felony?

MR. MAAT: Well, Judge, hére’s what I’11 do for
judicial economy purposes. If the Court rules thaﬁ affinity
is a basis for a CSC 1, I feel no reason to litigate a second
alternative theory because that can be added or changed at any
time between ----- between’ﬁow and trial. The Court doesn’t
have to agree or rule on each. theory of ours, only that one
would support the charge. So if the Court makes an affinity
determination that is in our favor then fhere’s no reason for
to develop the record at prelim stage.. If, on the other hand,
the Court belie&es that affinity is not present in this case
then T would.ask'the Court to supplement the record for the
Court to make a finding of fact whether of not this
alternative theory would support a bind over on CSC 1. And in

)
some respects, even if the Court recognizes ---- as the Court
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knows, the question here is is there an offense that’s been
committed at a probable cause standard that would indicate
that it’s outside the jurisdiction of the Court. And if the
Court even bound it over on CSC 3, frankly, there wouid be no
reason why we couldn’t Goeke it up to a CSC 1 on either one of
these theories,‘no‘matter what. So, you know, I'm happy to
give the defense an obportunity to examine these issues, but
in some respects ---- and if the Court wants to bind over on
CSC 3 with the evidence it has now, I just want to make it
clear, we’re not abandoning the affinity issue. And I don’t
want to be precluded from raising that i;sue up in circuit
court.. | |

THE COURT: Can I speak to both lawyers in chambers,
please? |

(Proceedings recessed at 2:10 p.m.).

(Proceedings resumed at 2:23 p.m.).

- THE COURT: Okay, so the record should reflect thét I
had invited both attorneys into chambers and my reason for
that was just to discuss procedutally this, that the matter
had been bound over to circuit court on a waiver previously.
It was remanded to this Court toihold a preliminary
examination and decide iegal issues, and what I wanted to

avoid was the possibility of having the case re-bound over to

" circult court with unfinished issues that could be resolved in

district court to obviate the necessity of a future remand

¢
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again. And I think both lawyers are cognizant of that and
they’re both wanting to avoid that as well and I think that

summarizes the basis of our discussion in chambers.

In addition to that, we discussed the fact that Mr.

Maat.was going to proceed in district court then on both the
theories of affinity and the CSC 1 based upon the act of
penetration occurring during the course of any other felony.

Is that right, Mr. Maat?

MR. MAAT: Yes.

THE COURT: All right. And I think if we do that in
district court and proceed to litigate both of those potential
prosecution theories that in the event that the case is bound
over that wiil obviate‘not all possibility but most
possibilities to have it remanded égain. |

Agree, Mr. Maat?

MR. MAAT: Yes, I do, Judge.

THE COURT: And, Mr.. Prain?

MR. PRAIN: Agree, Your Honor..

THE COURT: All right. So what we’re going to do
today is adjourn the matter until August 31, at 10:00 a.m.
August 31, 2017 at 10:00 a.m. And I will allow Mr. Maat; one,
to amend the complaint to allege both the theory of affinity
and the theory of CSC first degree based on the commission of
a sexual penetration.during the course of any other felony.

I'm allowing that amendment to happen. But I’'m also granting

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
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Mr. Prain’s request then to have evidence presented on those
---— the new theory and allowing crdss on that issue. I

believe that the right of confrontation will be recognized.

Okay, anything else, Mr. Maat?

MR.
" THE

MR.

MAAT: No, thank you, Judge.
COURT: Anything else, Mr. Prain?

PRAIN: No. Thank you, Your Honor. No, we’re all

set, Your Honor.

THE

COURT: All right. And Mr. Maat, my understanding

is you will be submitting a brief on either or both issues?

MR.

MAAT: Yes. A brief that will inclﬁde the law

that we’ve already articulated and probably nothing more than

just argument

and the facts. But then we’ll alsd be filing an

amended complaint. The Court doesn’t have anything from us at

this point?
| THE
MR.
two witnesses
MR.
briefs can we
THE
MR.

THE

COURT: No.

MAAT: Okay. Yes, then we will be presenting the
at that next hearing.

PRAIN: Your Honor, for service in filing the

stipulate to doing that by e-mail for the -----

COURT: Yes..
PRAIN: —-—---—- ease of everybody?
COURT: That works fine. I’1l accept the

electronic filing.

MR.

PRAIN: Great. Thank you.

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT.RECORDER - 60" th DISTRICT COURT
MUSKEGON, MICHIGAN

19

ALAQ aaAIFDTY

e o

™=

2 6T0Z2 21z OS]

VI O O vV  OvOoOOoOT VT VY OO

INELCE - OC




10
11

12

14
15
16
17
18
19
20
21
22
23
24

25

MR. MAAT: Thank you, Judge.
THE COURT: You’re welcome. Thank you.

MR. PRAIN: Thank you, Your Honor.

(At 2:27 p.m., proceedings concluded) .
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STATE OF MICHIGAN
ss

COUNTY OF MUSKEGON
I, Sally A. Johnson-McGoran, do hereby certify that I am a
Certified Court Recorder for the 60th District Court of
Muskegon County, that the foregoing transcript of record is a
full, true and corréct copy of the proceediﬁgs had af the
time and place\and in the matter hereinbefore set forth, as

recorded and transcribed by me.

Sally A. Johnson-McGoran, CER 3460

DATE: November 27, 2017
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Muskegon, Michigan
August 31, 2017 - 10:31 a.m.

(Court, Counsel and all parties present).

THE COURT: Okay, we are .on the record in the People

of the State of Michigan versus Daniel Bean. The File Number

is 16-181535-FY, and this is a adjourned date. We’ve

previously convened here and took testimony and subsequent to

that we took some argument on the record regarding motions

brought by the prosecutor and by Mr. Bean’s attorney, Mr.

Brian Prain. And we adjourned to today’s date for a couple

purposes. One, as I understand it, so that attorneys could

submit supplemental briefs of which they both have done and I

appreciate both briefs and I thank you for your diligence.

And I think Mr. Maat had intended or was

contemplating supplementing the record.

MR. MAAT: Yes. I'm amenable to proceeding however

the Court would like, but what I'm going to recommend is this,'

that we —--- we finish the argument and decision as it relates

to the affinity basis. If the Court binds over, there would

be no desire on my part ---- on that theory, there’s no desire

on my part to supplement the record regarding our other theory

of the child abuse. If, however, the Court denies our
and sides with the defense in its ruling then I would
present testimony as it would support the child abuse

if the Court determines as a legal matter that if the

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60™ th DISTRICT COURT
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support it it would be a basis for bind over. To that extent,
I have two‘proffers. One is tne ---— a counselor who would
establishe that it is likely to cause serious mental harm to a
child in this scenario, assuming that she wos sexually
assaulted. And testimony from the victim’s mother that would
establish that the defendant, along with his wife, were the
people who were in.a position of care and superyision of the
child at the time tnat occurred. Two elements that I think
require sone factual development on the record if we get
there. So I'm suggesting we do this in three stages. Stage
one, rule on the affinity. Stage two, tule'as a legal matter
that if the facts support a child abuse, a prediCate felony,
we then would proceed to stage three, .which is the development
of the factual record.

THE COURT: All right.

MR. PRAIN: Your Honor, ny ---- my position on that.
What they’re saying is they want you to tUle on the affinity
and if you rule against us then I assume they’re dismissing or
giving up the argument as to child abuse and this other
related felony argument because if that’s the case and if this
case goes forward without an opportunity to cross examine on
those facts today, which would be our first opportunity, then
we’d be deniéd confrontation. So that makes maybe some sense
if they’re totally getting rid of the child abuse aspect out

of the picture.

SALLY A. JOHNSON-MCGORAN CER 3460,
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
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MR. MAAT: Which I would not ----

MR. PRAIN: Because otﬁerwise We’d have to remand.

MR. MAAT: No. This ---- this is our positién. We
would not be gi?ing up alternative thedries. That’s not the.
issue here. The defendant doesn’t have a Constitutional Righfi
to confrontation at a preliminary examination, that happens at
trial. That’s-HUmber one.

Number two, alternative theories can.be projected at
the SOurce of trial that had nothing to do with the prelim.
The question here for the prelim is whether or not the Court
has a probable cause to believe that a crime was committed and
that the deféndaht committed a crime. It doesn’t have to rule
on each and evefy theory. The Court can choose one theory, the
circuit court can choose another, and theybcan have multiple
theories developed. The question is whether or ndt there’s an
offense that’s been committed here that doesn’t come within
the jurisdiction of district court, not every ---- each and
every theory. So for record purposes, it’s our position that
if the Court binds over on affinity, there’s no need aﬁd I‘
have no desire to present testimony on the ---- on the
underlying felony theory, but we’re not'waiving that rigﬁt,
whatsoever, and would be arguing it up in circuit court and

they can have the right to confront their accusers at the time

of trial.

MR. PRAIN: Judge, the right to confrontation

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60™ th DISTRICT COURT
MUSKEGON, MICHIGAN
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absolutely applies at every stage of a criminal prdceeding~
where evidence is put on. So we do have the right to

confrontation at the preliminary exam and I don’t know why

they were saying ---- they weren’t saying that last time

because we all agreed that we were going to expand the record
as to the second theory that they’ve brought up now. So what’s
really happéning here is they’re saying they want to put
influence on the Court to bind over on affinity so that we can
avoid. having any.further testimony on anything. And then they
want to bring up fhis other theory later on in circuit court
and deny him his righﬁ to confrontation.

THE COURT: All right. Mr. Maat, do you have the
witnesses here that ----

MR. MAAT: Yes.

THE COURT: Okay. I’m going to .ask that if you’re
going to ask me to consider any‘theory under criminal sexual
conduct iﬁ the first degree predicated on the commission or
the act ---- let me get the numbers-right. Under
750.520 (b) (1) (¢),) and that the sexual penetrationvoccurred
undef circumstances involviné the condition of any other
felony that‘you put evidence on the record. And here’s why,
because if I even consider that and make comment on it without
evidence in front of me, I’d.be outside ------ you know,
practicing judicial restraint. If I don’t have evidence in

front of me, I’m not going to consider it. If I have evidence

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
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" that the affinity basis is not legally sustainable.

in front of me, I can make legal findings and factual
findings.
MR. MAAT: Agree. I'm not asking the Court to bind

over on the underlying felony basis unless the Court decides

THE COURT: Well, here’s what I can foresee happening
is in the event that I said there’s affinity:and we did not
take proofs on the other issue it goes upstairs and a circuit
judge or a Court of Appeals judge or a Supreme Court panel
might say, “Judge Kostrzewa, you were wrong on this.” And now
I have no authority other than a remand to come back dqwh here
and start agaiﬁ on your alternative theory of ----

MR. MAAT; I'm persuaded, Judge. I agree. That makes
sense. I think the likélihood of you being overturned 1is
remote, but the possibility exits and therefore I'1l1l pfesent
the evidence I have today on that theory as well. |

THE COURT: All right. So —;——

MR. MAAT: So with the Court’s permission, I’1l just
call my first witness.

THE COURT: Very well. Is the defense ready to
proceed?

MR. PRAIN: We are, Your Honor. Thank you.

THE COURT: Yes.

'MR. MAAT: Call Emily Friberg to the stand.

THE BAILIFF: Raise your right hand, please. In the

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60™ th DISTRICT COURT
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matter.now peﬁding, do you solemnly swear or affirm the
testimony you’re about to give will be the truth, the whole
truth and nothing bﬁt the truth, so help you God?

THE WITNESS: Yes.

THE BAILIFF: Please have a seaf in the black éhair.
State your name and spéll your name for the record.

THE WITNESS: Emily Friberg. E-M-I-L-Y.

'F-R-I-B-E-R-G.

EMILY FRIBERG
Called by the People at 10:39 a.m., testified:

DIRECT EXAMINATION

BY MR. MAAT:

>

B0

Ms. Friberg, how are you empleed?

I work at the Child‘Abuse Council.

How lohg have you worked at the Child Abuse Council?.
A little over two years.

In what capacity?

I am a forensic interviewer and child therapist.

" So the record is clear regarding your educational experience,

what have ---- what education have you received as it relates
to child sexual abuse?

I have a bachelors and master’s degree in social work.

And that comes from accredited colleges and. —————

Yes. Grand Valley State University.

All right. And so you have a master”s, you said?

" SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
MUSKEGON, MICHIGAN
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Yes.

'Now since you’ve graduated from or received your master’s

degree, have you received any certifications or training
beyond the fqrmal education in a coliege, let’s séy.

I am certified in trauma focused cognitive behavioral therapy
and I also —----

How do you get certified?

There’s a two day traihing that you attend. Prior to.that,
there’s a 10 hour Webinér that you complete. Then you take
three children through the model and alsé attend consultation
groups. I believe that’s one hour a month for about a year.
Aﬁd then you have to apply to take the test showing that
you’ve completed all those things and then actually take the
test and pass.

You also ——- you indicated that in regards to your employment
at the Child Abuée Council, you really have two major
functions. One is forensic interviewer and the other cne is a
child counselor, is that correct?

Yes.

Can you give us an idea of how many clignts that yéu have in
terms of a counseling therapeutic rélationship at a given
time?

I have about 20 kids on my caseload at a time.

At a time?

Yeah.

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
MUSKEGON, MICHIGAN
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’

And you indicéted previously that you’ve worked at Child Abuse
Council for two years?
Yes.
Can you give us at least a ballpark estimate of how many
children you have counseled and provide therapy to in a
therapeutic relationship?
I would say around a hundred.
All right. Based upon your education ---- well, let me ask you
this question. In addition to your certification, in addition
to your degrees and in addition to your employment, do you do
anything else to keep up on the literature és it :elates to
child sexual abuse trauma and emotional harm or studies or the.
literaturevin that regard?
Yes.
What do you do in that regard?
I attend conferences, Webinars, different trainings, as well
as re?iew articles that I find relevant to those topics.
All right.

| MR. MAAT: Your Honor, at this time I would ask.that
Ms. Friberg be recognized an expert in.the field of child
sexual‘abusé trauma.

MR. PRAIN: Well, specifically ---- I understand the

field, but to offer testimony as to what, and then I’'d ask fér
an opportunity to voir dire.

MR. MAAT: The question is to offer as to what?

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
MUSKEGON, MICHIGAN
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MR. PRAIN: Correct. I need to know what opinion ----
.what exactly she’s going tq testify to so thét I éan ask
questions during Voir‘dire to help me ---- excuse me, to help
me.to determine whether she has ---- whether we have an
objectiop.to the relevant fiela.

MR. MAAT: The ----1 understand..Her.expert
testimony will be offéred on the element as it relates to

- child abuse two in regards to the serious mental harm.

Nd SIS T 6T0ZAV DS AT aaIA=ToIa—

Regarding injury that a person who knowingly and intentionally
commits an act to likely céuse serious mental hafmlto a child,
regardless of whether harm results.

MR. PRAIN: May I voir dire, Your Honor?

THE COURT: You may.

VOIR DIRE
BY MR. PRAIN:
Q All right, good morning, Ma’am.
A Good morning. -
Q You and I have never spéke before, correct?
A Correct. h
Q And you work for Child Abuse Council of Muskegon County, I
understand, correct?
A Yes.
0] And yog’Ve been there how long?
A Rbout. two years.
Q All right. And in that two years you’ve served in two

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
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capacities yqu-tola the proéecufor as a forensic interviewer,
correct? |

Yes:

And what a fofensic interviewer is is sémebody that’s trained
in the férensic interview protocol of children, correct?

Yes. |

And that’s set up by the Department of Human Services?

I am not sure. It’s the State of Michigan protocol that we

use.

-You don’t know who sets up the protocol?

There is a task force that created the protocol and it was, I .

beliéve a wide variety of people that got together to create
the protocol.

I take it Michigan does have an established forensic. interview
protocol?

Yes.

MR. PRAIN: Your Honor, I forgot to ask, I do ask for
sequestration. I know I forgot to bring that up but anybody
who may testify in this case at any point, we’d ask for them
to step out.

MR. MAAT: Right.

MR.VPRAIN: And I’m noting for the record that there
are two witnesses leaving the courtroom right now. May we
have them identified ----

MR. MAAT: One witness, one victim ----

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
MUSKEGON, MICHIGAN
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THE COURT: Now just a.sécond. Hold on a second. Come
on back in, ladies.

What is your name, Ma’am?

MS. WESLEY: Tabatha Wesley.

THE COURT: Tabatha Wesley. And the other person is
the ----- I'm familiar with her. She ———% she works for the
prosecutor’s office and the victim witness unitﬁ And I don’'t
beiieve'shé’s going to be called as a witness. Is that right,
Mr. Maat?

MR. MAAT: No.

THE COURT: So the othef potential witness is Tabatha
Wesley. Is that right?

MR. MAAT: Yes.

THE COURT: All right. So I'm grénting the defense
request to have witnesseé sequestered. So if you-codld wait in
the hallway. Dbﬁ’t discgss your testimony with any other
witness during the ‘pendency offthe case here this afternopn.
Thank you. Or this morning.

(Courtroom was sequestered).
THE COURT: Go ahééd,'Mr. Prain.
MR. PRAIN: Thank you for that, Your Honor.
| VOIR DIRE RESUMED
BY MR. PRAIN:
Qv ”I was asking you, Michigan does have an established ----

MR. PRAIN: May we have the gentleman in the back

SALLY A. JOHNSON-MCGORAN CER 3460
"OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
MUSKEGON, MICHIGAN
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identify himself.

THE
MR.
THE
MR.
THE
courtroom.
MR.
THE
MR.

when this was

COURT: No, no, no.

PRAIN: I belié&e he’s a‘witness in the case, so.
COURT: Absolutely not, no.

PRAIN: He —----

COURT: Absolutely not. This is a public

PRAIN: That’s a witness in our case, Your Honor.
COURT: Well, a witness for who?
PRAIN: A res gestae witness. He was at the scene

reported. He was interﬁiewed»by police. If the

prosecution doesn’t call him at trial, we will certainly call

him. That’s Mr. Joseph Wesley.

THE
MR.
THE

going to have

COURT: All right. Mr. Wesley.

WESLEY: Your Honor, I was not —--——-

COURT: No, no, no, no, no. No, no. And I'm not

a circus break out here. No, I will not, Sir.

MR. WESLEY: Could I ---- could I ----

THE COURT: No.

MR. MAAT: If I could have just a moment.

MR. WESLEY: No, that’s okay. That’s okay. I
understand ---- I understand that a whole courtroom could be

filled with (continued with indiscernible comments).

(Mr.

THE

- Wesley walked out of courtroom).

COURT: All right, specifically it looks like

SALLY A. JOHNSON-MCGORAN CER 3460
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that individual had excused himself from the courtroom. I

MR. MAAT: I know.

THE COURT: N prepared to excuse him. I just
didn’t want voices frém the gallery speaking up, unidentified
pedple standing up in the courtroom just speaking when they
want. That’s not the way things go. So to maintain order, I
was ihstructing that individual just to not speak up from the
gallery. I was going to iet Mr. Maat commenf dn it. I had not
got to the point of whether I would rule that that witness
should be sequestered. He removed himself from the courtroom
voluntarily. |

So let’s proceed.

MR. PRAIN: Thank you, Judge.

VOIR DIRE RESUMED

BY MR. PRAIN:

Q.

b= O

= O

As you were asked, Michigan does have an established protocol
for the forensic interview of children, correct?

Yes. o

And it’s in writing, yes?

Yes.

And you receive a copy of it in writing, correct?

Yes.

Part of your training?

Yes.

SALLY A. JOHNSON-MCGORAN CER 3460
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And as that relates to the aspect of your training and
experience that’s for forensic interviewing but you said that
you’' re alSo a child counselor, correct?

Yes.

Now did you begin counseling children és soon as you began

working for the Child Abuse Council?

Yes.

All right. So right as soon as you started they had you
counseling children, correct?

Yes. |

Were you working under the supervision of énybody else?

Yes. I have a superiéor at the center.

Okay. And who is that person?

Diane Adams.

All right. Ileiane Adams kind of the head person there?

She is now. At the time that I started, there was some
transition going on as to who the director of the Children’s
Advocacy Center wés where I'm employed.

All right. And when you began working there and you start
doing the child counseling, how does that work? Do they assign
you one child and say counsel this child'or is it a group
setting? When you’ re actually in your ---- serving your
counseling function, what does that look like?

I do individual éounseling with children and I have also run

groups at times.

SALLY A. JOHNSON-MCGORAN CER 3460
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Okay. How many children do you counsel, maybe say a week?

Very difficult to say ----

Sure.

---- since I do interviewing and counseling. I have about 20
children on my caseload at a time, and I see ----- most of
them I see about evéry.Other week.

All right.

So it’d be maybe approximately 10 cﬁildren a week.

And do you see them one at a time?

Yes.

Okay. And how old are these kids? Are they like little kids or

are —---- ‘

I’ve done a¥£ the way from four up until eighteen.

Okay. And is there a particular age range amongst those
children that you’ re more'géared towards? Are most of those
younger like the four or are more of them more like eighteen?
I‘would say it’s all variedvand I serve all of the age ranges.
I'd say it’s a pretty good mix.

Okay. And partly as a child counselor do you deal with issues
that only relate to alleged sexual abuse or other thingé too?
Primarily it’s sexual abuse, but also other things if they
come up.

Okay. Does every person ---- whatfs the correct word for a
child receiving counéeling? Is it a patient? Is that what you

guys call that?

SALLY A. JOHNSON-MCGORAN CER 3460
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I call fhem clients.

A cliént, okéy.'

Um hum. |

When a client comes to you at the Child Abuse Council, is it
always for reasons of sexual abuse? |

Yes, typically.

And then other issues may be revéaled as that goes on,
correct?

Yes.

Okay. Now so basically what happens is you sit down with them
and they tell you the things that they say have happened to
them, right?

Yes.

And you listen and-ybu observe what they havévté say and make
evaluations, correct?

I'm not sure wha£ kinds of evaluations. My role is to help a
child prdcess the things that ﬂave happened to them and help
them cope with that.

When you say précess, could you tell the court so we know what
that means? |

When I say process I mean talk about their sexual views, the
events thét occurred, how the child feels about it, what their
thoughts are. Just help them deal with those feelings and
thoughts related to that event.

Okay. Now so you may have a child who tells you X, Y, Z has

SALLY A. JOHNSON-MCGORAN CER 3460
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. As a matter of fact, it’s part of your practice that you

"go to qualifications.

BY MR. PRAIN:

happened to me, I’ve been sexually abused, and you take them
at their word, correct?

Yes.
approach with the assumption that they’re telling the truth,
correct?.

MR. MAAT: Well, Your Honor, I object. This doesn’t

MR. PRAIN: Well ----

Nd G295V 6TOC/VIV OSSN AaaIAt=OTE—

MR. MAAT: As far as her expérience and eduéation as.
it relaﬁes to hér expert opinion.

MR. PRAIN: This wouldn’t ---- I agree, this is not
foundational. In fact, =-----

THE COURT: But, Mr. Prain; this ié voir dire of the
witness in terms of Mr. Maat’s request to have her treated as
an expert, sSo.

MR. PRAIN: Yes, I understand.

THE COURT: Confine your questions at this point to
whether she qualifies under 702 and 703 to offer some expert
testimony  Yoﬁ’ll get to cross examine the witness.

MR. PRAIN: Yes, I -——-

THE COURT: In due course.

MR. PRAIN:VI realize that there’s a differeﬁce

there.
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Okay, Ma’am, when you ---- I guess whét I'm trying to get to
just to simplify it is you’re being ---- you understénd that
you’ve been brought here today to be quaiified to-tell the
judge what a victim of sexual abuse is likely to exhibit in
their behavior. Is that yodr understanding?

Yes.

Okayi And when you do that, in order to be qualified to give
that type of an opinion, to be clear, you’re rélying on what
the child‘tells you, right?

I'm sorry, céuld you repeat that?

You’re relying on what they tell you, correct?

As I'm?

About what they say happened; right?

Yes. : - |

You’ve never witnessed any of the actual acts to verify

‘whether or not they really happened, correct?

No, I Was not a witness to any events.

All right. And you’re certainly familiar with the concept then
of people being falsely accused, correct?

Yes.

But it’s not your function to assess whether somebody’s
telling. the truth, you simply counsel them, correct?

Yeé.

Okay. So when yoﬁ watch a person and they tell you, “I'm

feeling depressed, I'm feeling sad,” that’s some of the things

SALLY A. JOHNSON-MCGORAN CER 3460
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that tney say, correct?
Yes.
And they say, "“That that’s because I was sexually abused”.
When you hear that, you’re making the assumption that that is
in faqt the cause of it, correct?
Yes, if that’s what ----
You don’t question ----
—-—--- they tell me.
i’m sorry, I interrupted your answer.
I said, “Xes, if that’s what they tell me.”
And you don’t question that, correct? °
There afe ---- there’s a certain way that a lot of children
who are sexuall? abused act, so ——--
My question is you don’t question them, correct?
\

MR. MAAT: Your Honor, I ---- again, I just object.

don’t think that this goes to her qualifications, her'expett

testimony, in terms of how she processes the therapeutic

~relationship or what her expectations are. This is, you know,

fodder for cross examination, but it’s not as it relates to
qualifications.

MR. PRAIN: Wéll, Your Honor, if somebody’s going to
render an opinion that people who have suffered in particular
that exhibit this condition in order for her to render an

opinion they have to establish that there’s some link between

"those things so we need to know in the voir dire process what
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that link is founded upon.

THE'COURT: I have no idea what you just said, Mr.
Prain, honestly.

MR. PRAIN: Okay. Well, what I’m saying is that if
she’s going to give an opinion that péople who havé been
through certain types of events will exhibit certain behaviors
that, you know, go to our jury instruction thén we have to
know what she’s relying on for that, and that’s what I'm
asking her about.

THE COURT: Well, I’m going to sustain the objection.
And what we’re talking about here is voir dire on the issue 5f
education, experience, that gives her some special knowledge
in this area to offer an expert opinion under 702 of the
Michigan Rules of Evidence, so any scientific, technical or
other specialized knowledge that makes her qualified. Tﬁat’s,
you know, training, experience, skills.

MR. PRAIN: Sure.

THE COURT: You know, that’s what I'm looking for in

terms of your attaék on this witness’s ability to render that
opinion, so. I think you’re cross examining right now.
MR. PRAIN: Okay.
THE COURT: It’s valid cross, but not valid voir
dire, so I'm sustaining the objection.

MR. PRAIN: All right.

BY MR. PRAIN:

SALLY A. JOHNSON-MCGORAN CER 3460
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You mentioned to us that you work under a supervisor. When you
meet with a child, is it just you and thém?

Myself and the child, Yes.

Is there ever a supervisor there?

No.

Has there ever been?

No.

All right. Do you then produce notes then, 1 take it?.

Yes.

And those notes include your conclusions?

My case notes are a summary of what‘I did with the child
during that session.

Okay. And would it include some of the observations that
you’re going to tell the judge somebody may exhibit if they’ve
been a victim of sexual abuse?

I’m.not sure I understand that question.

Well, wouid you write down ---- yoﬁ don’t just write what
happened, you also write down this is how the person acted or
the behaviors that they exhibited, correct?

" MR. MAAT: Yéur Honor, I object. The existence of
notes doesn’t go to her qualifications. The exiétence, whether
they exist or they don’t, doesn’t go to her qualifications.

MR. PRAIN: Judge, it’s ----
THE COURT: I’11 --—-

MR. PRAIN: ---- not just her qualifications go,

SALLY A. JOHNSON-MCGORAN CER 3460
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though, it’s the ---- it’s her qualifications plus the type
opinion that she’s going to render.

THE COURT: Go ahead. I’'1l1l overrule the objection.

BY MR. PRAIN:

Q

b

>0

= @ >0

In your notes dovyou -———= do~they contain youf conclusions
about what are your observations about a person'§ behavior?
They may, but théy don’t always.

Okay. They.don’t always?

No. |

And do you have to giVe those documents to somébody?

No.

Do you make psychological ---- are you a psychiatrist?

No, I'm a social worker.

You’re not a psychologist, correct?

Correct.

You are not qualified to prescribe medications to people,

right?

Correct.

You’re not proscribed to psychologically diagnose somebody
with a mental disease, correct?

No.

You don’t diagnose people with depressioh, anxiety, sleep
disorder, any of‘those things, right?

I do not diagnose.

You’re not ---- you don’t use the DSM Diagnostic and

SALLY A: JOHNSON-MCCORAN CER 3460
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Statistical Manual criteria to'diagnose-these people, correct?
I do not diagnose. |

If I were to ask you is a person ---- 1s a person that is a
professional, if somebody were to come to you and you’re under
oath and they said, “Does a particular alleged victim of
sexual abuse exhibit depression or thé lack of the ability to

7

recognize reality or a dissociative disorder,” you wouldn’t be

able to ansWer that question, correct? .
I could say that I ---- they appear to be depfessed or they
have symptoms related to those, but I don’t professionally
diagnose anybody. ‘ .

Okay. It would take'somebody who is a psychologist or

psychiatrist to.do that, correct?

- I believe so.

Okay. So all you can say is what you observe through common
sense and experience and yourlexperience on the job, correct?
Yes. |

MR. PRAIN: Judge, I object to her being qualified to

give these opinions because while she may have great

experience working with people, and it sounds like she’s very

well qualified to do that, what we need here is testimony that
relates to things that essentially require a diagnosis. To say
that Sqmebody is suffering from a mental condition, I think
requires somebody who’s qualified for that and what we have

here is a person who may observe these things in the course of
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theirv—;—— just like I may observe that a client’s undergoing
psychological trauma or depression. I can say the same thing
for people that are accused of crimes that come into my
office, but that doesn’t make me a professional. So I have to
object, I don’t think they have met the standard.

THE COURT: All right. Well, I’'m going to —---- Well,
Mr. Maat, he wénts to ---- you look like you wanted to rise.
Go ahead, Mr. Maat.

MR. MAAT: I guess what .I’1l simply say is the
requirement here under the statute regarding her expertise 1is
ﬁot medical diagnosis. That’s not the standard here. It’s
mental harm. She’s clearly qualified based'upoh her
éertifications and training and I don’t think you have to be
able to prescribe medication in order to identify mental harm.

That’s all.

THE COURT: I don’t have the cite in front of me buti
I’m familiaf with the case of People versus Peterson. And
Petersén dealt with a child sexual abuse case and in that case
it was basically'I’m pretty sure a battle of the experts. One
of the experts in the case was Barbara Cross. She’s a social
worker. She was accepted as an expert in the area of tréatment
as a clinician of child sexual abuée.victims and child sexual
abusers, if my memory serves me right. And she had a<méster’s

in social work. I think that was the top end of her level of

education. She was accepted by the circuit court and the Court .
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of Appeals as an QXpert in that ared. Now Peterson limited
whefe ghevcould go, and where an expert can go in terms of
testimony in the area, but if my memory 1is, right she, meaning
Ms. Cross, in that Court of Appeals case was accepted as an
expert under 702. And, frankly, for the issue of ——f—_that is
before the Court, I don’t think you would have to have an
expert to say a child suffers or could suffer mental harm from
this. I don’t think it takes expert testimony to do that.
Somébody with some common sense and ability to observe can
give their impression if it’s based upon personal knowledge.
Buf in this casé ---- s0 I'm dverruling the
objection and I will receive Ms.bFrieberg’s testimony under
702 of the Michigan Rules of Evidence as an exert in the area

of child sexual abuse and trauma. She’s established that she’s

been trained and certified in that area and has sufficient -

experience in the area. She’s now treating 20 children on her

caselbad as a clinician. She’s counseled over a hundred
children or around a hundred children and I find that her
continuing education at conferences and Webinars and article
reviews as she’s testified makes her qualified to testify in
this area and that’s under 702. |
Objection’s bverruled. Go ahead, Mr. Maat.
MR. MAAT: Okay.

DIRECT EXAMINATION RESUMED -

BY MR. MAAT:

SALLY A. JOHNSON-MCGORAN CER 3460
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Ma’am, before this hearing I had an opportunity to explain to
you what the legal definition of a serious mental harm, is
that correct?

Yes.

And I think I explained it to you or read it to you, right?
Yeé. |

Okay. I would like your‘expert opinion as it relates to that
definition of serious mental harm, which means an injury to a
child’s mental condition or welfare that is not necessarily
permanent but results in visibly demonstrable manifestations
of a substantial disorder of thought orvmood which
significantly impairs judgment, behavior, capacity to
recognize reality or- the ability to cope with the ordinary
demands of life.

MR. PRAIN: Your Honor, I believe I have to object to
that because you just ruled that expert opinion was not
necessary, sSo she —----- |

THE COURT: No, no. No, I said it wouldn’t be
necessary if we had a lay witness here to offer an opinion if
there was personal knowledge.

MR. PRAIN: All right. So just to be clear, she has
been qualified as an expert then? |

THE COURT: I spent some time about two minutes ago
articulating my reasons why I find that she’s qualified under

Michigan Rule of Evidence 702, that’s testimony of experts.

SALLY A. JOHNSON-MCGORAN CER 3460
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'MR. PRAIN: I just wanted to make sure because I -—--
that’s fine.
Thank you.

THE COURT: Yes.

BY MR. MAAT:

Q

So, Ma’am, based upon your expertise and your understanding of
the law, my question is ---- and I'm going to use a
hypothetical now.» Imagine that we have a 15 year old girl who
while sleeping in the home of a perpetrator is awakened by him
penetrating her vagina with his finger. This comes to her
unexpected, as a surprise while she’s sleeping, but becomes
aware of it. Do you have an opinion, an expert opinion, as to
whether or not an iﬁcident like that under those circumstances
is likely to cause'serious mentél harm?

MR. PRAIN: Judge, I object to that. There’s no

foundation to believe that she has ---- well, there may be but

it hasn’t been laid, that she has expertise dealing with a
sitgatibn like that.

MR. MATT: It goes to weight, not ----

MR. PRAIN: Well, he’s pulling out a hypothetical
just out of the blue which matches the allegation in this
case,vbut there’s been no testimony that she’s qualified to
give an opinion on those,éet'of facts. There’s got to be some
foundation there) Youf Honor;

THE COURT: My belief is the foundation of the

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT"
MUSKEGON, MICHIGAN

29

NGBS SR AV ARSI AEAC RO ETAVE O <




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

testimony Alexis Kersfing that was previously admitted at a
prior hearing that outlines those facts and if Mr. Maat’s
going to ask a'hypothetical question it has to be based on
facts in evidence or‘éonditionélly relevant on future
admission ofvfécts —————

MR. PRAIN: Well ---

THE COURT: ---- so I'm allow ----- go ahead. You
want té interrupt me, go ahead. |

MR. PRAIN: No, I didn’f mean to iﬁte?rupt you,
Judge. But what I was ---- my-point was, I understand that
those mirror the allégations in this case. What I was
objecting to was a lack of foundation for her to give an
opinion under that hypothetical. I understand that that’s the
hypothetical.‘

THE COURT: All right. I'm finding the.hypothetical
question in this case is appropriately asked and the witness
has been qualified in the area and I'm going to hear the ----
I’'m going to hear her answer.

Overruled.’

THE WITNESS: I believe that that could cause ;erious

harm to the child.

BY MR. MAAT:

Q

A

Okay. That’s your expert opinion?
Yes.
That there’s a substantial likelihood that it would cause
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serious menfal harm?

Yes.

Okay. Now based upon your expérience and fraining,-you’ve
indicated that you counsel kids in the teenage years, range,
éorrect?

Yes.

And as a result, you’ve-had a chance to talk to kids about how

'they feel and what they think and how it affects their life

when circumstances put them ---- or when they’re in a
)

situation where they’re sexually assaulted, correct?

Yes.

So what kinds of ---- what kinds of substantial or serious

mental harm could we expect to occur from a hypothetical like

I just described? What woﬁld be likely? What ---- what would
occur? | | |
A chiid could feel.sad or scared about what happened. They
could have heightened anxiety about ---- because of what
happened. They could have ---- be.anxious about a lot of
different things. We call that hyper-arousal. |

It’s cailed what? Hypeﬁ—arousal? | |

Yes.

How does that manifest itself?

The child is more ---- or the person could be more‘sensitive
to ---- more hyper-vigilant about their surroundings, things

that are happening, just people. Just an elevated sense of
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anxiety at all times.

What about a child’s ability to felate with cerfain people?
The trust factor? Would it likely have an impact on their
ability to relate with people that they previously trusted?
Yes, it could have an impact on that.

If in this scenario the person who sexually assaulted her was
a trusted, in her mind, family member, would that elevate the
risk of serious mental harm?

It could.

In what ways?

Since it was a person that the child trusted very closely and
very deeply, that could really kind of shake them and cause
them to have a hard time trusting other family members or
other close trusted people.

In regards to thé ordinary demands of life for a teenager, is
there a likelihood that it‘Would affect the relationships that
she has with other kids her own age?

It could have that impact.

How so?

Sometimes teenagers have a hard time. They tend to isolate
after situations like that,'They might not want to hang out
with friends or go do things. They could just kind of keep to
themselves more.

What about later on in life? Is there a likeiihood that an

incident like this could cause intimacy relationship issues or
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things like that, even years from now?

A It could, vyes.
Q How so? What have you seen?
A Well, I haven’t necessarily seen the impacts of children, you

know, long term having intimacy issues, but the research would
indicate that because it was a pérson that they trusted ----
MR. PRAIN: Your Honor, I object to hearsay.
BY MR. MAAT: |
Q . This is ---- the research that you’re relying upon in regards
to your answer ---- your answer is relied upon the research

and the education you’ve received in this regard?

A Yes. -

MR. MAAT: I don’t think it’s ---- I don’t think
that’s hearsay.

MR. PRAIN: Well, 'they can’t just say the research.
We need to know what the research is and what the basis is
that === her expert opinidn in that regard.

THE COURT: Well, I think that is for créss éxam, SO
I'm going to overrule the objection.

BY MR. MAAT:

0 So, Ma’am, up to this point you’ve been testifying right up
until I had this question about adult intimacy issues, whether
or not they wduld exist, likely exist, you’ve been testifying
regarding not only your education and the studies, but also

your personal experience which you’ve been able to witness in
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your counseling and therapeutic relationships,‘right?

Yes.

Now this question you’ve indicated, and I’m assuming, number
one, because you don’t ---- you don’t coﬁnsél adults ----
Correct.

---— 1is that accurate?

Correct.

So I understand you’d be qualifying your remarks in this
regard by saying, “I haven’t personally witnessed this, but
I’miaware based upon my education ----

Yes.

{

---- that there can be intimacy problems?”

Yes.

Okay. You made reference to the fact that a teenager in this
situation could likely expect anxiety and fear. How would that
manifest itself in a teenager’s life? What would it look like?

It could manifest itself in a lot of different ways. It could

be a fear of people, it éould be a fear about what might
happen, itbcould be a fear of change in relationships. The
anxiety, like I mentioned earlier, could be around a variety
of different topics whether specific or just in general.
Kids who have suffered this kind of trauma, the trauma that:
I have just described by way of hypothetical, have you seen
that exhibit itself in terms of disruption in sleeping

patterns?
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Yes, it could.

In eating patterns?

Yes.

MR. PRAIN: I'm going to object to speculation.

MR. MAAT: No, I'm asking ----

MR. PRAIN: How she knows ----

THE COURT: Hang on a second.

THE WITNESS: Yes.

THE COURT: Hang on a second. What’s the objection
now?

MR. PRAIN: Objection as lack of foundation. It’s
speculation. How would she know what they eat? He asked her
have you seen this disruptive sleep and what they eat. She
wouldn’t know of those things and if she would there isn’t ény
foundation to believe so. That goes too far.

THE COURT: It goes to what?

MR. PRAIN: That goes too far, Your Honor.

THE COURT: All right. I’m‘going to sﬁstain the
objection at this point. |

Go ahead.

BY MR. MAAT:

Q

Here’s my question, you’ve been in counseling relationships
with kids who’ve been sexually assaulted while teenagers,
correct?

Yes.
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And in . regards to your reiationship with those other kids,
have you seen or have you heard about kids who have difficulty
eating or sleeping? \
Yes.
That’s not uncomﬁon?
No. |
And you made reference to it éan affect their performances at
school, and what'’s your opinion in that regard?
They can have difficulty éoncéntrating or paying attention in
their school work. |
I want to ask you without breaching any confidentiality here,
all right, so I don’t want you telling ---- disclose to me any
cpnfidential relationship that you have with the victim in
this case, Alexis.
Okay.
But has there been a counéeling relationship between her and
you as a result of this alleged trauma?
Yes.
And how long has that counseling relationship existed?
Several months, I would say. I don’'t know exactly.
Okay.

MR. MAAT: That’s all I have.

THE COURT: Now before we move on, I've got 'Mr. Kacel
here that”s waiting for a plea.

So, Mr. Prain, I'm just going to interrupt these

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
MUSKEGON, MICHIGAN

36

NSRS SR AR YA BA R ETAVE O = [ I




10
11
12
13
14
‘15
16
17
18
19
20
21
22
23
24

25

proceedings.

MR. PRAIN: Yes.

THE COURT: Take a plea so I can kind of accommodate
Mr. Kacel here because I think we’ll be quite awhile, so I'm
going to do that.

(Proceedings recessed at 11:14 a.m., for Court to‘
attend to other matters).
(Proceedings resuméd at 11:29 a.m.).

THE COURT: All right, we’re back én the record in
People of the State of Michigan versus Daniel Bean, File 16-
181535-FY. | |

And I appreciate you lawyers letting me take a
couple of matters out of order. |

But on the short recess I had a chance to gét the
cite on People versus Peterson that I relied on earlier, and
that’s People v Peterson, P-E-T-E-R-S-0-N at 450 Michigan
Reporté 349, and particularly at page 359 it references the
expert testimony of Barbara Cross and how the Court allowed
that under 702 of the Michigaﬁ Rules of Evidence in a child
sexual assault case. So with that clarification on the record,
I believe that we were on cross. We had just compieted Cross
by Mr. Prain. Were you still on cross?

MR. PRAIN: We ----- Mr. Maat finished his direct and
we ----

THE COURT: All right, that’s right. You did voir
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diré, Mr. Maat finished his direct and now it’é cross.
Go ahead, Mr. Prain.
IMR. PRAIN: All right, thank you, Your Honor.
THE COURT: You’re welcome.

CROSS EXAMINATION

BY MR. PRAIN:

Q

Ma’am, in this case when did you first become aware that you
wefe going to testify?

You mean today?

Yes.

Umm, I believe it may have been a few weeks ago.

Okay. So somebody from the prosecutor’s office contacted you

‘and said, “Hey, we need you to come to court and testify about

some things with this case involving Alexis,” right?

I received a subpoena.

You received a subpoena. And was the subpoena your first
indication that you would be testifying?

Yes.

And did you then contact somebody at the prosecutor’s office
énd speak to ﬁhem about the case?

Yes.

Who did you spéak to?

I believe the fifst person that I had talkéd to was Terri.
Okay. Is that a victim advocate?

I’m not sure.
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All right. And did they explain to you what they wanted you to
ﬁestify to? | | | 7

She told me who the prosecutor was and she ——— 1 relayed my
question about what I would be testifying ---- testifying
about and she contacted me back with the response.

Do you know why you were the person selected to testify in
this case?

I do not know for sure.

Okay. Are you the only person? fou testified for the
prosecutor that you had a counseling relationship with Alexis
Kersting, is that correct?

Yes.

Are &ou‘the only person at the Child Advocacy Cénter that has
a counseling relationship with her?

Yes.

Okay. Not Diane Adams, right?

Correct.

So you’re her official counselor, to be élear?

Yes. |

Was there ever a plan that you were going to testify to
certain things about things Alexis told you?

No, not to my knowledge.

Nobody had ever asked you to come to court and say, “You're
going to testify or we need you to testify about her behavior

and things that she’s exhibited?”
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I explain ---- I guess I’'m not sure exactly. I want to make

sure that in my testimény I am not breaking any

'confidentiality in my relatioﬁship with her, so I guess I'm

not sure about that.

But did anybody ask you to testify about things that she told
you or that you observed during the counsgling sessions with
Alexis Kersting?

I don’t believe so.

Okay. You’ve talked about certain factors with the prosecutor
that -—--- that a person who’s been the victim éf sexual abuse
Qould likely exhibit. Do you recall that tesfimdny?

Yes. |

And amongst that list of factors you said that it may cause
————— and I'm kind of paraphrasing, so you tell me if you
agree with these things or not. That it may cause a social
phobia, right?

It may.

Anxiety about being éroﬁnd people, correct?

Yes. |

And you talked about depression?

Yes.

That’s one of the symptoms you would expect to see in sexual

abuse victims, correct?

Well, every victim is different so I can’t say for sure a

victim would display these symptoms.
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Let me ask you, would it be ---- would you believe it would be
likely to cause depression from yéur training and experience?
Yes.

Would it be likely to cause ---- let me rephrase the question
so we're clear. Woﬁld someone who has experienced sexual
assault, would that be likely to cause them aepression in your
training and experience?

Yes.

Woﬁld sexual assault'be likely to cause somebody anxiety?

Yes.

Would it be likely to cause somebody a state of mind or social
phobia where they didn’t want to go out?

Yes. |

Would it be likely to cause a situation where they didn’t even
want to be around their friends?

Yes.

Or they wouldn’t be seen smiling as much?

Yes.

Where they would appear ---- where they would show vi;iblé
signs of all the things that I’ve just asked you?

They.could show visible signs, not always.

Would you find.that it would be likely that they would exhibit
physical ---- visible signs?

In most cases I would say that.

Okay. You’ve talked about school. Would it be likely that
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they would experience problems in school?

To some degree, yes.

Okay. Would it be likely --—-- and incidentally, that could be
verified through schoél records and the courts, correct?

It could be.

Now have you actually done that in your work?

Have I done what? |

Verified trouble in school.

No.

Okay. So if a patient or a client comes to you and says, “I'm
experiencing trouble in school, my grades have gone down,” do
you do anything to verify that?

No.

Okay. If they’tell that you that they’re feeling depressed, is
there any ---- when somebody tells you, “I'm experiencing
depression, énxiety, any of the things that we’ve just talked
about, part of what you’re relying on is what they tell you,
true?

Yes.

What else do you rely on besides just what they tell.you?

I take information ffom their caregiver, if the caregiver has
any information. And also from what I'm observing or hearing
them talk about.

Okay. So you review, you do a review of relevant history. Is

that fair to say?
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Yes.

Do you look at their medical record?

No.

If they have seen a psychologist or psychiatrist, do you
request those records? |

In most cases they haven’t, bﬁt if T found that relevant then
I would request'that.

So if you have ---- if somebody says, “I'm experiencing these
problems,” and you found any reason you could simply ask them,
“Hey, would 'you sign a waiver and allow me to see your
previous records?”

I could do that, yes.

But you don’t normally do that?

If i find that relevant then I could.

Under what circumstances might you find that relevant?

If I felt like that would be helpfui information for my
treatment with the child.

Okay. Would you not agree that 'it’s always helpful to know

_somebody’s history and their full history before treating

them?

Yes.

That would always be helpful, right?

Yes. If that information is available. Sometimes that’s -----
they haven’t been to a psychologist or psychiatrist. I would

say 1in most cases they haven’t. -
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willing to give it, correct?

But assuming they have and you had a choice you would always

Wl VS AW |
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want that information, correct?

' o

Yes.

And there is a procedure by which you can obtain it if they’re

Yes. I would have them sign a release.

O o =

For every provider that they’ve seen in the past, true?

For the providers that I found would be relevant information.

VNPV U

I don’t need all of their medical history or anything like
that. |

But you would want their psychological history, correct?
Yes, if there was a history of that.

Okay. You would want. to know if there were, for example, other
alternate causes for the things that they gay, right?

Yes.‘

And what I meant just things that they say that they’re
egperiencing. So if somebody comes to you and says, “I”m
depressed as a résult of being sexually assaulted or I'm
suffering angiety,” you would want to know if there is other
potential contributors fér that, that symptom,_is‘that true?
The depression; |

Any. one.

I guess I'm confused.

Well, if somebody says, “I was sexually assaulted and that’s

why I’'m depressed,” now ---- I’11 strike the question. If:
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somebody says to you,.“I was sexually assaulted and I
therefore am depressed,” if you found out that there was
something else going on in their life thatlﬁay be causing that
depression that would be what you’d consider to be-relevant;
right? |

Yes.

Because everything that you do-in your practice relies on the
truth of the person who is speaking to you, the client,
correct?

Yes.

If, when you’re reviewing the history of a client, if they
have lied about their history then that prevents your ability
to make an accurate assesément, true? |

Yes.

So, in other words, have you heard thé phrase garbage
in/garbage.out?

I’ve heard it. I’'m not sure what that would mean in this case.
You need to rely on accurate information and if the
information you’re getting from your client is inaccurate then
the opinion that you give about what they’re suffering as a
result ofvthat is compromised, true?

Yes.

Okay. For example, if a person says if they’re asked, “Have

you been ---- have you been the victim of sexual assault in

the past other than the instance that we’re here to talk -
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about,” and they say no but you later find out that there’s

" evidence that they have, would that tend to undermine your

trust and confidence in the things you observed from that
person and the things that they said?

I guess that would depend on wﬁen the other incident occurred.
Well, if it’s a simple question, “Has this happened in the

7

past,” and they say no but you find out the answer is vyes,
then you wouldn’t trust that person as much anymore, right?

I guess it depends on the circumstance for me. There’s a lot
of variation in that.

It could cause you to trust them less, right?

It could, vyes. |

Now along with the symptoms that you’vé described and these
behaviors that you’ve testified about today, if a person —-----
when you told us that they may suffer from the depression and
anxiety, right?

Yes.

Now if we see them, if they come to your office and they say,
“I'm depressed, I'm suffering anxiety,” but then they’re out
there and tﬁey show no signs of it to anybody else and they
appear to be completely happy that -would be a cause for
concern,.wouldn’t it?

Yes.

For example, if somebody tells you, “I’'m so upset that I can’t

even function in school,” but yet they’re in school every day,
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they’re doing fine, or their grades haven’t changed or their

performance at school hasn’t changed, that would be concerning

to you, right?

They could be experiencing those symptoms but still be doing
well.

Well, if somebody tells you, “My grades have suffered,” and
then you find there’s evidence that their gradésvhave not
suffered, that would be concerning to you, right?

Yes.

If somebody teils you, “I can’t work. I'm disabled, I.can’t
work becaﬁse of this trauma that I've suffered as a result of
sexﬁal abuse,” but then you find out that fhey’re working,
that would be troubling to you, correct?

I don’t really deal with that because I'm Working with
Children and most of the time they’re not working.

Some of the people that you deal with are of working age,
correct?

Yes.

And if thatiwas the case for somebody who you were dealing
with that was of working age, that would be troubling to you,
right? |

I suppose, yes.

You wouldn’t trust that person as much, correct?

It could affect my trust for them.

If a person tells you, “I'm so upset that I hardly ever smile
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anymore,” but yet they are seen out in public with big huge

smiles hugging

good time, that could shake your confidence in the things that

they tell you,

I suppose that

Now you have ---- I was getting into this area and we kind
————— we kind of stopped this before because we’ve gone ovef
your qualifications so much, but we talked abogt the concept
of false accusations, right?

Yes.

their friends and always appear to be having a

Ly = g g~ =y
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couldn’t it?

could.

VT
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And we talked about the fact that when you get a patient in

your practice,

a client, you don’t _— part of your job isn’t

to assess whether you think that they’re telling the truth or

whéther they’re lying. That’s not part of your job, is it?

My job is to treat the child for the symptoms that they’re

presenting with.

Okay. But my question is, you don’t make an assessment whether

you think somebody’s telling‘the truth or whether they’re

lying, correct?

I don’t make an assessment, no.

So the assumption ---- another way to say that, I guess, is

the assumption
correct?

Yes, typically.

is always that they’re telling the truth,

And you have heard, I take it, about cases of people that have
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falsely accused people of sexual assault in the past, correct?

Yes.

You acknowledge that that does happen, correct?

Yes.
And you acknowledge that there’s many reasons that people
might do that, correct?
Yes.
Such as.revenge would be one of them. You’ve heard of that,
right?
Yes.
And just mental probleﬁs on the part of the accuser; correct?
Yes.
It could be anything, right?
Yes.
Sometimes for no reason at all, right?
Yes.
You’ve heard about people spending many years and decades in a
prison because of things like that, right?
Yes. |
And you know that in some of tﬁose cases the alleged victim
testified in court, correct?
Yes.
MR. MAAT: Your Honor, this whole line of
questioning. It’s just not relevant.

MR. PRAIN: I’11 withdraw that question.
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THE COURT: How is this relevant about other cases
that aren’t before the court?

MR. PRAIN: I'm going to ask ---—- I withdraw that
question. We’1l ask.about other types of ----

THE COURT: ‘All right. I'm going to sustain the
objectiQn.

MR. PRAIN: AIl right. \

BY MR. PRAIN:

Q

Now when we hear about thaf, is i£ possible that a person that
is not telling the truth can exhibit these same behaviors that
you’ve testified to that you say are likely that ---- that
sexual abuse is likely to cause? ié it possible that a person
can exhibit those exact same behaviors but yet be lyiﬁg?

I suppose that would be possible.

And you don’t have a mechanism to distinguish between that and
the truth, correct?

I am not sure what you mean by mechénism.

You simply take péople at their word and you could ---- it
could be later found out that somebody made up a story, right?
It could bé found out.

Even somebody that you had treated and counseled with, right?
Yes. | |

And so you could see a scenario where you’re dealing with a

. person, counseling them and they appear to you to be

depressed, upset, sad, all the things that you testified to
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and they could be completely lying about the whole thing.
You’ re open to that possibility, correct?

That could happen, yes.

ALy ey a e o
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And that’s not some ---- whether or not that’s going on in any
particular case is not something you can testify to, right?

Could you ask that question again?

O o =y

If whether or not that’s actually happening and it’s happening

in any particular case is not something that you could

PV WP_W_N

confidently testify to, right?

Whether or not someone is lying in a certain case?

Yes.

I can’'t know for sure.

Thank you. Ma’am, you had ---- thé prosecutor, before you
testified today, he read you some definitions, right?

Yes. |

And did he show you them in writing?

I don’t know if I actually saw them, but he read them to me.
Is today the first time you’ve ever talked to Mr. Maat before?
No.

Okay. You’ve talked to him previously, right?

Yes.

On this case, right?

Yes.
How many times?

One time.
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Okay. Was it in person or over the telephone?

Over the phone. |

And did you tell him about how the treatment was going with
Alexis?

We did not get into specifics about her treatment.

Okay. But did you'talk about those same definitions that. he
showed you? |

Yes.

So long before ---- was this like weeks'ago?

The telephone conversation?

Yés.

I believe it was last week. And I don’t know that he read the
definitions to me over the phone.

Okay. But before you took the stand, at any rate, you had an
opportunity to know exactly what things you were expected to
say a victim of sexual assault would exhibit, correct?

I'm sorry, could you say that again?

You knew the exact words that were in the law that you were

expected to testify to, correct?

The exact words in the law?

Correct. -

Yes, I heérd him read that definition.
So it’s not that the prosecutor just gave.you a subpoena and
had you show up and then asked you out of the blue, “What type

of symptoms do these people exhibit,” you knew what you were
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vthe law that was read, correct?

which ones you were going -to say ahead of time because it was

expected té say, correct?

He didn’t tell me specifically what symptoms to testify'agout.
Well, he read you R you do remember that he read something
that sounded like this, right? “By serious mental harm, I mean

injury to a child’s mental condition that results in visible

signs.” Do you remember that so far?

Yes.

“Visible signs of impairment in the child’s judgment.” You 15

- B

.remember that, right? 10
—
—

" From the law that was read?

Yes.

Yes.

You remember the word “behavior” from the words of law ----

Yes.

1

And you remember “ability fo recognize reality,” correct?
Yes.

And “the .ability to cope with ordinary demands of life,”
right? |

Yes 

So iﬁstead of just putting you on the witness stand and

7

saying, “What symptoms do these people exhibit,” you .knew
read to you, correct?

_ \ '
He read that to me this morning, yes.
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I don’t remember exactly when she started attending. I don’t

And so you knew, correct?

I knew about the law this morning, yes.

All right. Well, then ----- did you ever put anything in
writing for the prosecutor’s office?

In regards to this case?

Correct..

No.

Have you provided them your resume or curriculum vitae?

NdSE-

Not today.

At any time?

Previously for éther cases.

Okay. And do you know if Alexis attended, Alexis Kersting
attended the Child Abuse Council before August 107", 20172
If she attended ---—- I gueés for what?

For aﬁything.

Anything. Before August 10%", 201772

Yes.

Yes.

Okay. Or in previous years. Do you know if she attended in

previous years at all?

have that with me.
All right. But there would be records somewhere to support
that, correct?

Yes. Of when she started attending?
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Q

Yes. Sorry.

Yes.

All right. Thank you.

you very much for being here.

excused? -

very much, Ma’am.

stand.

now pending, do you solemnly swear or affirm the testimony
you’ re about to give will be the truth, the whole truth and

nothing but the truth, so help you God?

THE WITNESS: Thank you.

Loy emmm p o oo ey
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MR. PRAIN: That’s all I have, Judge.

pro—x

THE COURT: Any redirect Mr. Maat?

MR. MAAT: No, Your Honor.

P g—

THE COURT: All right. And I have no quéstions. Thank

PO P—N

THE COURT: You can stand down. Is the witness

MR. MAAT: Yes.
THE COURT: Mr. Prain?
MR. PRAIN: Yes,. Your Honor.

THE COURT: You are excused as a witness. Thank you

(At 11:49 a.m., the witness was excused).

MR. MAAT: Your Honor, I’d call Tabatha Wesley to the

THE BAILIFF: Raise your right hand. 1In the matter

THE WITNESS: Yes.

THE BAILIFF: Please have a seat in the black chair.
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State your name and spell your name for the record.
THE WITNESS: Tabatha Wesley. T-A-B-A-T-H-A.
W-E-S-L-E-Y.
TABATHA WESLEY
Called by the People at 11:50 p.m., testified:

DIRECT EXAMINATION

BY MR. MAAT:

5

Ma’am, you are the mother of the victim in this case, Alexis
Kersting, is that correct?

Yes.

On the night éf September 5, of 2016, I would like you to
dgscribe to the court what'werevthe arrangements regarding the
care and supervision and’control of your daughter Alexis, I

believe two other boys, too?

- Correct.

What ---- can you explain to the court, what were the
arrangements on that?

The kids were to spend the night at their aunt and uncle’s
house, Dan and Amy.

Allvright. And that includes Alexis?

Yes.

So which ---- which adults were in control or in care? What
was the arréngement in terms of who was .caring for your kids
at that time?

Amy and Dan.
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They were the only adults that were in the home ?

Yes. |

You were not? .

No.

All right. Did you then delegate your authority to them to
care for your kids while they ---- while they were spending
the night over at the house?

Yes.

Beyond that night, I'd like you to describe to the court for

- the record, if nothing else, what was the relationship between

your kids, Alexis in particular, and Daniel? Can you describe.
that for the court?

Dan’s her uncle.

Is that how -—-—-—-- and when ybu say, “Dan 1is her uncle,” did he
act in that kind of capacity, family capacity?

Yes.

What kinds of thihgs would he do in terms of the relatiqnship
as being an uncle? What kind of things would evidence that
relationship? | .

We had family get togethers quite often. Personally, my
family, Joe and I and Aﬁy and Dan were pretty close and our
kids were very close so any time the kids seen each other they
always wanted to spend the night with each other. It is ----
that’s my brother-in-law, that’s my sister-in-law.

Would you spend ---- would your family and his family spend

SALLY A. JOHNSON-MCGORAN CER 3460
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holidays together?

Yes.
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Birthdays you celebrated together?

P

Yes.
What would your kids refer to Daniel as?

He was their uncle but they always called Amy and Dan, Meme

O o =y

and Dan.

And Amy, they considered her to be their aunt?.

VNPV uT

Yes.
And just so the record’s clear, how long have you been married ]
to your current husband?

It will be 12 years this September.

All right, .12 years. And has he been essentially raising with
you Alexis?

Yes.

And do you know how long Mr. Bean has been married to his wife
Amy?

I know that they.had already had their two children together
before they were married. I can’t say fbr sure whét year it
was, but it had to have been at least four or five years.

All right. And do you know how long that they were a couple
living together as ---- _

They’ve been a couple sihce I met my husband. They were
together, but they did have a period where they were separated

for a little While.
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I see.
And then tHey were back together.

So you’ve essentially known the defendant and his now wife for

over a decade?

Yeah, I would say so.

And ----~ and for most of that time they were essentially
living as husband and wife but only became married in the last
four years?

Correct.

Have your kids ever spent the night over there in this kind of
familial relationship you described before?

All the time.

All the time.

Yes.

Do they héve children of their own?

Amy and Dan?

Yes.

Yes, they have two children together and Dan has two other
children from a previous relationship.

I see. Any of those kids ever spend the night with you guys as
uncle and aunt?

All the time.

Okay. All the time,\you said?

Yup. |

All right.
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MR. MAAT: That’s all I have. Thank you.
MR. PRAIN: May I cross examine?

THE COURT: You may.

MR. PRAIN: Thank you, Your Honor.

CROSS EXAMINATION

BY MR. PRAIN:

o

p= ©

Ma’am, you and I have never spoke before, correct?

No.

You were, on the night of September, I think it was early
morning hours of September 5" is when this allegation came
about, correct?

The early morning hours of the 5% --—- a Monday.

The morning, because it was Labor Day or something like that,
correét?

It was like 2:00 o’clock in the morning, yes.

Okay. And you ---- and you’re married to Joe, correct?

Yes.

Joe 1is not Alexis’s father, right?

I'm sorry?

I'm sorry, Joe is not Alexis’s biological father?
Biologically, no.

All night. You guys were helping Dan and Amy move that day,
correct?

On Sunday, yes.

Yes. The day leading up to it was Sunday.

'SALLY A. JOHNSON-MCGORAN CER 3460
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Yes.

You guys were helping Dan and Amy move, correct?

Yes.

And by the time you guys got over there they had a few odds
and ends in a trailer to move or something, right?

Yeah, I believe so.

You brought -all the kids with you, correct?

Yes. |

And at some point your family went out to dinner, correct?
We hélped Amy and Dan move their last little bit from their
old hoqse to their new house. We looked around the house. They
were sﬁowing us things that needed to be fixed and what they
were working on. That’s when Danband Amy’ s daughter asked if
the kids ---- my kids could spend the night and we fold them
that we had to run to my mother’/s house. We were going to get
dinner on the Qay and then we would get a bag together and
bring the kids back.

Okay. So you guys ---- did you and Joe and your children go to
dinner at some boint, leave Dan and-Amy’s house and go to
dinner?

We left Dan and Amy’s house and went to dinner, yes.

Went to the Steak House, right?

I don't recall fbr sure where it was.

And your kids asked to spend the night at Dan and Amy’s house,

correct?
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Go ahead.
BY MR. PRAIN:
Q All right,.if éomebody says —---- do you remember the question?
A Repeat it, please.
Q Okay. If somebody says that it was actually your kids who

0 Okay. Do you remember your husband Joe calling his sister Amy

A Dan and Amy’s kids asked if my kids could spend the night over
there. |
Q So if somebody testifies or said that it was actually your

SSIATaIAEITS—

kids who made the request to stay over there, they’re wrong,’

. 1N
right? IN
- 'S

A If somebody ----- Eg
. 4o -

MR. MAAT: Objection. Relevancy. N

ol

THE COURT: Okay. There’s an objection as to 53

()

relevancy. 0
. b
=N

MR. PRAIN: Well, we’re getting to how the
arrangements were made, so I'm trying to build a foundation
for\that. If her recollection’s a little shaky or conflicts
with another witness’s testimony about how the arrangements
came about,.I think that’s relevant.

| THE COURT: Well, it’s marginally relevant, so I'11l

overrule the objection.

requested to spend the night at Dan and Amy’s house, would
.that be wrong?

A I can’'t say for sure.
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and asking for the kids to stay the night?

No.

Okay. Is it that you don’t remember that or are you sure thaf
didn’t happen? Which? |

I . don’t recall\that.

Okay. Is it possible?

So I'm not sure if that hapbened. I’m»not positive, no.

You would agree that how that came about would be part of the
arrangemeﬁts that were made, right?

I don’t égree that that’s how it was, but I'm not sure. I'm
not Joe.

Okay. So if somebody ————'somehow some arrangements were made
and you guys left there and brought yodr kids back to Dan and
Amy’s, correct? | |

Correct.

And then you and Joe left, right?

Correct.

And you guys went out drinking, right?

No.

MR. MAAT: Objection. Relevancy.

THE COURT: How is what they did when they left
relevant?

MR. PRAIN: For the reason that they’re leaving them
there. |

THE COURT: No.
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MR. PRAIN: ---- and what the supervision was.
THE COURT: Sustained. That’s not relevant for
today’s purpose.

MR. PRAIN: Okay.

BY MR. PRAIN:

Q

p=. @ e

O

T

When you ——--- when you guys dropped off the kids at ---- when

you dropped offvyour'children at Dan(and Amy’s, did you guys
go back inside?

Into their houée -——-

Correct. |

--~-- when we dropped them off?

Yes.

No.

You just dropped them off and you and Joe léft, right?

They were sitting outside by a fire and they invited us to
stay and hang out by the fire and we told them that we wanted
to go home; SO we ieft.

Okay. And aftet you left you have no idea what happened while
the kids were there, righﬁ?

Correct.

And you don’t know at what point Dan or Amy may have been

‘there or whether some ---- who was there or whether Dan may

have left, right?
When I arrived after 2:00 a.m., Dan and Amy were at the house.

Right. But my question is during the time ----
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In betWeen_that, no, I don’t know.

Okay. During the time that you were gone, that you and Joe
were gone, you have no idea who was there or what they did
during any of that time, correct?

Pers ---- correct.

But there are your children --—- your other children were
there, correct?

My twolsons and my daughter Alexis, yes.

Zane and Jayse, right?

Yes.

And Alexis, correct?

Yes.

They would be the people who would have a better idea of who
was in control of whether who was watchingrwho, correct, than
you would? ¢ |

I don’t understand the question.

Well, if we wanted to know what happened during the time that
you were gone the logical people to ask would be -----

Dan and Amy.

Well, it would be Zane or.Jayse or Alexis, right?

Sure, you can ask children but you would probably want to ask
the adults in the house.

But you weren’t in the house, right?

I wasn’t at the house so I'm saying probably the best people

to ask who was at the house would be the adults there which
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were Dan and Amy.
Okay. But you could alsQ ask the children, too, and they would
have a better idea ----- '

Sure, you can ask children.

———— of what ——-- than you would since you weren’t there,
right?

Yes

You talked about the ----- you told the prosecutor about the

~relationship between Dan and your kids. Now he’s not related

in any way by blood to your children, correct?

Correct.

Or to Joe, right?

Correct.

And when you say that you have ---- you’re basically members
of the same family,‘right?y

Correct.

And you see each other at family events, like holidays and

~ birthdays and things like that, right?

Yes.

Along with many other people, true?

_ Yes.

You guys have never ---- your family and Dan and Amy’s family

have never gone on a trip together, right?

We’ve planned trips together, but we didn’t go through.

You’ve never gone on a vacation together, right?
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No, we haven’t been on vacation together.

You see Dan and Amy in the same capacity that you see many of
the family, family members. Isn’t that a fair statement?

I would say we’ve seen them more often than the regular
extended family members.

Okay. And why would that be?

Like I said earlier, Dan and I, Amy and Joe were very close
and so were our children.

All right. Héw often would you see them?

Umm, I would say Amy‘and I talked on the phone at least a
couple timeé a week. She wbuld call me on her way to work. I
would say we would probably see them at least once a month.
And the kids often: spent the nighf at each other’s housés.
What would happen is oné week-end Amy aﬁd Dan would call and
ask if the kids can come over and play. We would go over
there, hang out, drop the kids off. The next day the kids

didn’t want to be apart from each other so all the kids would

‘come to my house, so that gave Joe and I a night free and gave

Amy and Dan a night free.

| Okay. You guys ----

We did this‘quite often.

All right. And you would talk to Amy frequently, right?
Yes.

But you wouldn’t ----

And Dan.
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would with Amy?

You wouldn’t talk to Dan, though, you would talk to Amy,
right?

And Dan. I talked to Dan quite often.

Al

OO

All right. So you would call him up just to talk ‘like you

Yes.

OT =

All right. You have ---- you said that they spend the night
all the time, right, and this was a common thing?

Yes, very frequently.

LAL 1 /NeN"NS sy

So throughout the past few years you didn’t have any concerns
about letting your kids‘stay the night at Dan and Amy’s house,
right?

No.

You;fe a nurse, too, right?

Yes.. (

As a mother and nurse if you had any reason to believe that
your kids were‘being sexually assaulted or sexually touched
over there, you wouldn’t let them go back, right?

That’s why we’re here today.

Is the answer yes?

Yes.

Okay. You would not let them go back if you had any reason to

believe that nobody would be in suspicion of that, right?

Excuse me. Correct.

And had you had the information that something had happened
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you would have went directly to the authorities, true?
As I did, vyes.
And the only reason that you say that this arrangement of
frequent staying at each other’s houses is because you guys
felt a hundred percent completely'safe having, your kids over
at Dan and Amy’s, right?.
Yes.
All right.

MR. PRAIN: Thank you. That’s all the questions I
have.

MR. MAAT: Nothing further.’

THE COURT: Mr. Matt?‘

MR. MAAT: Nothing.

THE COURT: I haye one Question, and it»has to do

with your two younger boys. I believe that’s Zane and is it

Jayse?

THE WITNESS; Jayse, vyes.

THE COURT: How do you spell Zane’s name?

THE WITNESS: Z-A-N-E.

THE COURT: Z-A-N-E. And héw do you spell Jayse’s
name?

THE WITNESS: J-A-Y-S-E.
THE COURT: J-A-Y-S-E. And ----
THE WITNESS: Amy actually named Jayse.

THE COURT: All right. Those two boys, are they ----
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BY MR. MAAT:

Q

©

>

o0

Yes.
. ———-- involved here?l_
Yes..
So we’ve got ---- We’ve got Alexis.
Alexis.

they’ re your bioiogical children?
| THE- WITNESS: "Correct.
THE COURT: And are they children that you have in
common with Joe?
THE WITNESS: Jayse is.

THE COURT: Jayse.

Vol VoV NI

N SE 98T 6TOCH T

THE WITNESS: Alexis and Zane are from my previous
relationship. Their father passed years ago and Jayse is our

child together.

LAL_ L "ol

THE COURT: All right. Sé Jayse 1s the yéungest then?

THE WITNESS: Yes. |

THE COURT: Thank you. That’s all I have.

Mr. Maat, any questions based upon my questions?

MR.'MAAT: Yes, on your question. Based on your
question.

REDIRECT EXAMINATION

Tabatha, you were married to Joe you said and I want to make

sure. I got the three children. Are there other children ----

And Jayse. And ----
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Zane.

Zane. What other children are there?

Joe has a daughter from é previous, relationship.

Okay.

Madison.

All right. How old is Madison?

She’s 15.

Okay. Does she live with you or no?

She does now. |

She does now. Did she back then?

No.

Okay. Any other children?

Madison has an older sister, Jade.

All right.

My husband is not her biological father but he’s raised her
since she was an infant and we continue to be a part of her
life. |

Okay. So as I understand your testimony, you and Joe have one
child in common.

One child in common.

Through biology?

Correct.

But you love them all the same.

Exactly.

. All right.
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MR. MAAT:

THE COURT:

question -----

MR: PRAIN:
THE COURT:
MR. PRAIN:

THE COURT:

That’s all. Thank you.

All right. Anything just based on that

Nothing, Your Honor.
---- or my previous questions, Mr. Prain?
No, Your Honor.

All right. Okay, you can stand down. Is

this witness excused, Mr. Maat?

!

MR. MAAT: Yes. Thank you.

THE COURT: Mr. Prain?

MR. PRAIN: Yes, Your Honor.

THE COURT: You are eﬁcused, Ma’am. Thank you very
mﬁch.

(At 12:07 p.m., the witness was excused).

THE COURT: All right. Mr. Maat.

MR. MAAT: Well, Your Honor, I have nothing further.
I would ---- I'd like to proceed to argument on bind over.

THE COURT

: Well, Mr. Prain has the opportunity to

call witnesses if he wants to.

MR. PRAIN

: One moment, Your Honor.

(Counsel and defendant conferred).

MR. PRAIN
witnesses.
THE COURT

that I'm looking at

: No, Your Honor, we don’t have any

: All right. Okay, so I want to make sure

the right complaint here. There was an
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amended complaint filed.

_MR. PRAIN: If there is, I don’t have a copy of it,
but I know what it would look'like, so I'm not worried about
it.

THE COURT: Yeah, well let’s get you a copy right
now.

MR. PRAIN: Sure; I think we’ve briefed it enough
that I can pretty much tell ‘exactly what’s on there.

(Copy of amended complaint was provided to counsel) .

MR. PRAIN: Thank you for the copy.

THE COURT: Starting with the complaint’s probably a.
good spot.

- MR. fRAIN: Yeah. Well; I've got ---- I've got all

the discovery. I knew ---- I 'know exactly what it would say,

~but it’s always a good cover sheet for your notebook.

THE COURT: The deputy is going to bring you a copy.

MR. PRAIN: Thank you.

THE COURT: So I’'m working from én amended complaint
that was filed August 14, of-2017 and it charges the defendant
Daniel Bean with one count of criminal se%ual cbnduct in the
first degree and it reads that on or about Septembér 5 of
2015, in the townéhip of Holton, County of Muskegon, State of
Michigan, at or near 7319 Maple Island Road that the defendant
did engage in sexual penetratidn; to wit, digital penetration

of the vagina with a 15 year old under the following
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circumstances; the defendant and the victim were related by

blood or affinity to the fourth degree and/or was committed
during the commission of the felony of child abuse in the
second degree, contrary to MCL 750.520(e). That’s the
information»and complaint that I'm working from or I should
say the warrant and complaint that I'm working from. And I

believe Mr. Prain has a copy of -that and obviously it was

.filed by the prosecutor’s office.

Before I proceed any further, I have to ask Mr.
Prain a point of clarification on his brief.

MR. PRAIN: Sure.

THE COURT: And I've got a few btiéfs noQ that are

dancing around here.

MR. PRAIN: I’'ve got them in order. If you needed one

real quick I can access it.

THE COURT:~NO;,I think I have it. It’s your most
recent brief that you filed electronically and which I
included in the file. And I presume Mr. Maat’s got a copy of
that. I think your cover comments indicated that you copied"
Mr. Maat in on that brief. Is that right?

MR. PRAIN: I sure did.

THE COURT: All right. What I'm looking at is really

the last ----- well, the last page, page 10, you put forward

an .argument with respect to the second theory of criminal

sexual conduct in the first degree as articulated in that
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amended felony complaint regarding the commission of ----- of
another felony, that being child abuse in the second degree.
And yoﬁ equate this to how a felon in possession of a firearm
could not be charged with felony firearm. What ---- what’s
the authority for that?

MR. PRAIN:'You know, by the.time I was getting =-----
I was ready to submit that brief, I didn’t Have time to look
up that_statute but I could get it. Buf I know for a facf that
you can’t predicate a felony firearm charge on a felon in
possession. Now if the defendant is charged with séy
felonious assault, felon in possession of felony firearm, you
can have those three together, which is common, but in that
case the felQny firearm always has to be predicated on the
felonious assault.

THE COURT: You know, Mr. Prain? from my experience,
that is contrary to my understanding of the law. I would be
interested to see that law that says felon in possession of a
firearm cannot be used as a predicate felony for felony
firéarm.

MR. PRAIN: I’1ll try to find that. I'm sorry I ----

THE COURT: I really —----

MR. PRAIN: ---- didn’t read that more.

THE COURT: I think it’s important because it’'s ----

if you’re going to make that argument I want it backed up with

cases or statutes or some authority. That’s '‘a pretty
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significant argument to be made.
MR. PRAIN: Sure.

THE COURT: So I need to know that. That would be

VSTV P = W T =1

- NN 3c-I93-V OLUCIV/V JSTY Y U3/\13J3d

contrary-to what I understand the law is, but it may have
changed and I may not héve read this, if there’s some case
that says a felon in possession of a firearm cannot be used as
a pfedicate felony for felony firearm, I need to know that.
MR. PRAIN: You know, Judge, the reason I.didn’t cite

that is because I was rushing to get that out, to be honest

LAL 1L eyt~ OT A2 1L |1

with you..

THE COURT: That’s all right.

MR. PRAIN: And what happened was I had talked to a
number of people just theorizing about this and that fact
seemed to be one of those things that everybody seemed to
know. Kind of liké how people ---- everybody Jjust seems to
know that for HYTA the judge can approve'it up to a certain
age without prosecutor approval and HYTA has to be a guilty
plea, but nobody ever ----

 THE COURT: No, HYTA just changed and it éxpanded fhe
age ranges and ----

MR. PRAIN: Sure.

THE COURT: And so I need to know the law. Now look
it, if I was ---- if it was a technical argument Ifm going to
go to the statute and read it.

MR. PRAIN: Sure.
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- position of law, I really would like to see the basis for

THE COURT: Because I know it just changed. And this

that. So I'm going to tell you this, that I’'m going to break
here. I have a judges meeting at noon and I’'m 14 minutes late
for it. But this will give you some time to ----

MR. PRAIN: I’li check it out.

THE COURT: ---- to find that.

"MR. PRAIN: Sure.

THE COURT: Because I think that’s important. So I’'m
going to reconvene here at 1:30 on S like I said, I've
tried to not interrupt cross exam and the presentation of
evidence.but I have got to attend this meetiﬁg and SO we’ll
reconvene at 1:30. And in the<meantime/ I'd like to see.that
law.

And, Mr. Maat, if’he’s ;ight abbut that, I'd ask you
to ----

MR. MAAT: If he’s right about that We;ré going to
have to overturn about three hundred convictions in the last
four years.

THE COURT: I frankly, just to be straight with you,
Mr. Prain, I think‘that it’s allowable.

MR. MAAT: I think he’s referring to CCW, and that’s
Statutory, not‘————

MR. PRAIN: You'kﬁow,whét, you might be right about

that. I might have put the wrong thing on there.
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" not exempt felon in possession of a firearm.

"to say CCW, I apologize. I didn’t mean to mislead the Court.

THE COURT: Yeah. I know that you cannot predicate a

felony firearm on a carrying a concealed weapon by statute.

[ﬂ 11 A 171NN
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MR. MAAT: The statute, but not by double jeopardy.
THE COURT: But the felony firearm specifically

exempts the carrying a concealed weapon charge, but it does

MR. PRAIN: That ---- that may be. I think the same

logic would apply but if T was in error about that and I meant.

AL L OO' N "l T O L L ONC>LAL

But that’s ---- I711 check it out, Judge.

THE COURT: All right.

MR. PRAIN: I’11 figure it out.

THE COURT: All right. .

(Proceedings recessed at 12:15 p.m.).

(Proceedings resumed at 1:38 p.m.).

THE COURT: All right, we are back on the record
in People of the State of Michigan versus Daniel Bean, File
16-181535-FY. And I believe we had ieft off this morning and I
just had one question on Mr. Prain’s brief.

And anything else on that, Mr. Prain?

MR. PRAIN: Yes. I reséarched it, Your Honor. I was
mistaken and CCW is the predicate that should have been put in
there. I apologize for the mistake. If you'd like to hear, I'm
prepared to argue to you why the logic is the same; And in

looking at the statute, I noticed something else that was
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interesting, too. But it has to do with the fact that this is
a class of cases where it’s the same conduct that’s being
punished, éharged, punished twice. That’s the issue thaﬁ
distinguishes this from all the other CSC 1 cases under

{(b) (1) (¢) that I have beenvable to locate. And I haven’t seen
anything else different in the prosecution’s briefs where
they’re using this compoundéd predicate scenario as the
Robideau Court calls it.

" THE COURT: All right. So I guess we’ll start off

———- we’re at the argument portion.

And Mr. Maat?

MR. MAAT: Yés. Well, Judge, I ---- I'm going to be
pfetty brief as it gelates to the facts..The Court’s heard the
testimony. I think all the elements that go under the sexual.
penetration involving a minor child have clearly been pro&en
by probable cause staﬁdard.

I want to ---- aﬁd‘I’m not going to re-argue what
we've alfeady written in terms of fhe affinity-and the other
felony basis for CSC 1, so I'm going to limit my argument
simply to responding to the brief thaf I got so I’m not
re-arguing what I’ve already argued.

As the Court knowé, our argument on affinity is
that there are certain.bridges that are created through
marriage and that’s the doctrine of affinity. And we rely upon

the Armstrong case to show that it doesn’t have to be the
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“this issue, .even remotely, as it related to affinity. There’s

defendant’s marriage. That’s the established law in this area

that we’re all bound by. And I understand the defense doesn’t

W P AW |

particularly like the analysis there but it is the controllingf

analysis that should be extended in this case.
In response to what they say in their brief, though,

I'd like to comment on a couple things. On page three they

OT O L L1

say, they make reference to the fact that the Supreme Court
has made ---- has quoted the Bliss case from the early

nineteen hundreds and essentially says, “Well, that means in

Na&E€-95 1 6T0C/ir OSSN GIAIZO3d

2012 the Supreme Coﬁrt is adopting an affinity analysis and
determination,” but they do indicate in theif brief, but I
don’t think broperly so, that wasn’t the central issue in the
Zajaczkowki case, and they outline the facts I think fairly.
And that’s the whole reason we don’t rely on dicta to create

the controlling law in a case. They weren’t even addressing

a question about whether there’s a biological relationship or
what connection'tﬁere might have been in that particular
sgenario, but the Supreme Court made nd attempt in that case
to discuss the affinity issue. But that was the central issue
in Armstrong where the argument was exacfly what the defense
is saying. The argument there was you can’t extend it beyond
the defeﬁdant's marriage, and Armstrong said, “We disagree. It
dQesn’t make any sense. It certainly_doesn’t fit within the.

statutory scheme in that marriages outside of the defendant’s
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relationship can establish these bridges, as I'1ll refer to
them, that link people. Because there’s no quéstion that if
the defendant was biologically related to the Victim as a
uncle/niece, he’s within the purview of the CSC 1 statute.
Well, the same is true if theﬁe’s an affinity connection and
from this standpoint there is through the course of two
marriages. And there is nothing in the case law that would say
we can’t use those marriages to recognize what'’s already

obvious to us all. This is a close, special family

relatiopship between a niece and an uncle. In fact, the

- youngest, as the Court was able to at least provide some

clarity on, would fit that definition. So if he molests the
little one the defense would have to concede that it’s CSC 1,
but if he coﬁfesses -——— or if he molests the sibling, which
is what we’re alleging here, that’s ---- that doesn’t matter?
Absurd. So I would say that the proposition that théy -
that they rely upon is just completely baseless.

Now the other thing I wanted to comment was as it
reiates to the child abuse argument, the Court'kind of, I
think clarified rightfully so, that their analysis and
argument does not apply in the scenario that they were
suggesting. Now I know that was an honest mistake. And I
understand that they’re trying to say, “Well, all right. Well,
listen, if that’s now our argument for CCW,” but because the

same facts would support a CCW is the same reason why under a
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constitutional double jeopardy, multiple puﬁishment.double
jeopardy, you can/t apply felony firearm fo CCW. But that’s a
flawed analysis, too, because it’é the.statute that says that.
It’s not some constitutional prohibition. In faét, the
example, thé analogy that they,originally used illustrates the
value of our point. The fact of the matter is, you can héve
the same facts to support felon in possession of a firearm and
felony firearm, the exact same facts, because the elements are
different. So from that aspect, I think the evidence has
clearly peren.that the defendant was in the care ---- at
least by a probable cause standard, thatvthe defendant was in
a caretaker function for a limited period of time, which is
all that’s required by the statute, that he'éngaged in an act
that could cause or would likely cause substantial or serious
mental harm, whether that harm existed orAnot. The testimony
is replete with that example. And there is no double jeopardy
issue, and in that'respect this is very similar to felon in
possession, felony firearm. And I think if the Court wants to
use a really good analogy, that’s a good one because it’s the
same facts that would support both convictions and that has
been‘constitutionally uphéld, so why wouldn’t it be upheld in
this situation.

THE COURT: Hang’on a.second.

MR. MAAT; Yes.

THE COURT TO GALLERY: Please be quiet. I want to
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give your case when it’s time the due that it’s deserving but

if you’re talking, I can’t really concentrate on what the

Ly e p g =y

lawyer’s arguing. I'm distracted. And when your case comes up

LAL

that you want me to be attending to fully, I’ll do that and

PN

T

I'11 tell everybody else to be quiet. But I just need it

quiet, so, please. . Okay?

- P NT

UNIDENTIFIED PERSON: Yes. .

THE COURT: Thank you. I'm sorry.

N €€ 99T 6TOCH V7 OSTNGAIAITOId

MR. MAAT: No, actually I appreciate that because it

AL

was distracting me as well.

So I will simply finish by resting on my‘brief as it
relates to the rest.of this law and the analysis. But I wanted
to correct those issues that I thiﬁk are misleading,
unintentionally, perhaps, but it’s still misleading by the
defense here. And I think that the Court absolutely should
bind this over on CSC 1 on either or both theories.

That’s all.

THE COURT: All right. Mr. Prain.

MR. PRAIN: Thank you, Your Honor. Befpre I even get
to the affinity issue, I want to say that regardless of the
felony firearm CCW/felon in possession, that has nothing to dg
with the Robideau analysis and‘I’m.going to address that in a
moment. But that ---- we can set that whole_issue aside and it
will not change the outcome on:the issue of the other felony.

But first of all, with regard to the affinity. Now
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the prosecution characterizes this as a question of whether or
not the affinity relationship can.arise by ---- whether it has
to arise by the defendant’s marriage or somebody else’s. I
don’t‘see the case as being about'that. I’ve taken the case
apart paragraph by paragfaph and that’s not a point of
anélysis that they’re making here. They never in here say,
“Let’s now address the issue of‘whether iﬁ has to be the
defendant’s marriage.” In fact, the statutory language is it
says the defendant has to be related to the alleged victim by
biood or affinity to the fourth degree. So we have to start by
looking at him. Now there’s the simple Bliss definition that T
won’t go over again because we’ve gone over it again and again
and again, but if We look at the appellate case law 1in this
state it has taken something of a journey, a chronology, if
ybu will, because we start out with the Bliss case and the
Denmark case and they’re saying, “We are convinced that the
definition of affinity should be limited to the following
rule, and then it states the rule. If we apply ﬁhat rule,
which is what the Supreme Court in their last statement.is
using right now, he is not related by affinity. It’s Jjust
really that simple.

Now Denmark, the Denmark case came first in 1977.
That’s the case that’; cited for the proposition that once
that - that affinity has an accepted meaning, and once

something has an accepted meaning they say judicial

C
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. construction of that term is inappropriate and the legislature

is presumed to.have used. it within that meaning.

Then they have Armstrong fhat comes along in 1995,
Court of Appeals case that involves theAstep—siblings. And
they say, “Well,'even though we acknowledge that Denmark does
say that affinity has an accepted meaning, we believe that we
kind of want to change that up in this case and we want to
expand it. We wént to give an expandéd definition in the case
of a step brother and step-sister because the relationship is
so close and we're lookingrat_the'legislative intent here.” So
they say, “First we’re going to limit the definitibn, then
we’re going to expand it,” and I think the question that we
haveito ask is what would the Supreme Court do here. We have
this Zajaczkowski case and when they are ----- and I concede |
of course as Mr. Maat pointed out and as Iive‘said in my
brief, they’re not addressing the issﬁe of affinity but they
do take the time to define it. They do take the time ---- and
this is the Supreme Court, not the Court of Appeals, to say,
“This is the definition of affinity,” and they give'tﬁe'Bliss
definition. They’re not talking. about expaﬁded definitioﬁs,
they’re not talking about other people’s marriages. They say,
“This is the definition,” and they give that same one. And
here’s the pﬁoblem -———- |

THE COURT: Well, Mr. Prain, I’m going to interrupt

‘you for a second, though.
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MR. PRAIN: All right.
THE COURT: In the Zajaczkowski case, though, they

never. had to address that. They don’t even address People

versus Armstrong.

MR. PRAIN: And I ---- you know, and you’re right. I
was going say they don’t even say People versus Armstrong. And
I know that.

THE COURT Yeah, they don’t address it. But don’t
you think they don’t address it because it’s ---- it is a N
non-issue for their case. I mean, they had ihitially in the
first page or two of the Zajaczkowski opinion say, "“This is
---- this case is not about affinity, this.case is about
relationship by blood.”

MR. PRAIN: They do say that.

THE COURT: Okay.

MR. PRAIN: And they ---- and>I acknowledge that. T
canft change that fact. However, they do ---- when they give
that definition of affinity, and.you’ve got to look at the -
fécts of Zéjaczkowski( too. I don’t know why the prosecution
conceded in that case that there was no affinity. But in just
readiﬁg the opinion, it didn’t seem like if the Supreme Court
was going to:step outside of the guestion that they were

dealing with to take the time to deal with affinity they

wouldn’t'give a false statement of the law. And what they give

is the Bliss definition. And here’s the problem that we have,
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Your Honor, if we apply ---- if the Bliss definition is
correct with the language “limited to”, and if the statute is
correct when we talk about legislative intent and we look at
through the relationship of Dan, is he related to Alexis
Kersting by affinity. If we make a rulihg that says that he’s
related by affinity it flies in the face of the language of
that decision. I think that that’s ----

THE COURT: Of what decision?

MR. PRAIN: Of the ---- of the Bliss definition which
is in Zajaczkowski. If the Supreme Court were to come along
and say, “This is the definitioﬁ,” which I think there’s every
indication to say that they would, then we’ve got a problem
there because they’re asking us --—- And I can see in the case
of step-siblings, you’ve got two people.that grow.up in the
samé house. You know, they presume that ---- I mean, they grow
up like they’re brother and sister. We’re talking about an
uncle that they don’t even céll uncle, and to say that that is
brought under fhere when the statutory language does not say
that is ---- seems to me.guaranteed to run into a problem and
they’re asking the Court to make a decision that runs contrary
to what we believe that the letter of,the law says and I think
we’ve got té.take great, greaf caution in that.

AThe -—-- the second part, Your Honor ---- and.I
think it’s an example of how this seems to be a case where

they’re looking for any reason to bind over on first degree.
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First it was affinity. They gave up on the issue of affinity

and then they brought it back and then there was this other

issue that got put on the table. I'm not saying that they

can’t do that. I think that there’s some prbblems that have
been created by them doing that. But I think it goes to show
that what they’re really.asking you to do is to stretch‘fhe
law beyond what it logically says and they know it. This chain
of special relationship has to end somewhere. And they ----
the fact of the’mafter is the courts have not defined it.
They’ve defined it ---- the Court of Appeals has defined it in
the case of step-siblings, which is very, very different than
the relationship that we’ve got here. I mean, aside from ‘the
whole issue of what happened in -=---

THE COURT: How is it different though, Mr. Prain?
It’s one where there’s no biological relationship, but there’s
a connection by mérriage. So how is it different?

MR. PRAIN: Well, it’'s ----

fHE COURT: How would you deal with Armstrong? I
mean, because what you’re asking me to do is to say follow
Zajaczkowski and the Bliss definition.

MR. PRAIN: Correct.

THE COURT: And ignore Armstrong.

MR. PRAIN: I’m not asking you to ignore Armstrong,
I'm just saying that Armstrong is distinguished because I

think we’ve got to draw a line between step-siblings somewhere
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and an uncle that they don’t even call uncle.

THE COURT: Okay.

MR. PRAIN: And I think that, you know, we have to
consider at some point what would the Supreme Court say if
they’ re asked to rule on, hopefully not Mr. Bean’s case. I
mean, I hope this case is not the one that gets there but I
think that if there was any ---- this is what I’'m trying to
say. I get it, I totally understand Zajaczkowski’s not an
affinity case, T wish it was but I'm trying to do the best I
can with what I’ve got and I really don’t think that tﬁey
would give a definition ---- even in a case that they’re not
addressing that issue, I don’t think that they would provide
us a definition that is different than what they were ----
what they would say if they squareiy addressed thatAquestion.
So what. we do have is the Supreme Court giving their seal of
approval to the Bliss definition and it says “limifed to.” So,
I mean, we can decide it but ---- you know, and include an
uncle that they don’t call uncle but We’re really asking ————;
it’s really stretching the law, I think beyond it’s logical
conclusion because the legislature, if that’s what they meant
when they wrote 750.520(b) they had every opportunity‘to say
that that was the case and they’re simply not saying that and
then we’ve got the —-----

THE COURT: Butidon’t you think that the Zajaczkowski

court, if it was at issue, would have been forced to squarely
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address Armstrong?

MR. PRAIN: They probably would have, yes.

THE COURT: That’s what I think would have happened
if it was an affinity case.

MR. PRAIN: Right.

THE COURT: But it wasn’t, it was one where they.were
having to decide a relationship by blood of which f would note
as a side( the facts in thaf case, there wasn’'t even a
matrimonial connection when the person at issue, the victim,
was born and the defendant as alleged to in Zajaczkowski to
have committed the criminal ---- the sexual conduct.

MR. PRAIN: Sure.

THE COURT: There was no matrimonial bond. I mean,
so that had been severed like in 1979, I think. I mean, years
before she was eVen born.

MR. PRAIN: Correct.

-THE COURT: So theré was no room in Zajaczkowski to
argue affinity. But don’t you think they would have addressed
Arm ----- Armstrong ifdit was of any issue? -

MR. PRAIN: Well,-thatfs'a good question because
here’'s -—-—- thiS'ié where I struggle with that. Because they
are addressing affinity. They take the time to bring it up and
then they méntionrthat the prosecution conceded it. And here’s

the thing, at the time the way that the issue came up, at the

time if the facts of the case and the relationship between the
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people were what everybody thought they were there would have
been no question that there was at least a relétiohship by
affinity. They thought that.it was blood. So the'fact —————
what I’'m suggesting to you, Your Honor, is the fact that they
took the time to acknowledge it. If there was ever a case
where they might just say, “Here’s the definition of affinity,

however ---- you know, and here’s the definition from Bliss.

“Howevér, we acknowledge that this definition might have to be !

expanded in certain circumstances.” There was never a case
where you would have a closer more likely expansion of the
definition and if they were going to make a mention of it than

the‘Zajaczkowski case bgcause you’ ve got people that are

growing up essentially as siblings or what you might call half

siblings, brother and sister, so you would think that that
would at least make a footnote and I think that’s a really
powerful concern that the Supreme Court, when they get to
decide thié eventually, is going to say.Bliss is thé
definition.

THE COURT: All right. Anything else, Mr. Prain?

MR. PRAIN: No, Your Honor.

THE COURT: All right.

MR. PRAIN: But except.on the other issue.

THE COURT: Go ahead.

MR. PRAIN: Okay. As to this ---- during the

commission of any other felony, this is a double jeopardy
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issue. How do we know that it’s a double jeopardy issue,
because the Robideau»case is an éxample that tells us that. In
that case what you héd was three separate defendants who were
charged with criminal sexual conduct in the first degree. And,
between defendant one, two and three, respectively,'their
underlying predicate charge was armed robbery, armed robbery,
kidnépping. And. these guys were saying, “Well, this is double
jeopardy, how could I be convicted ofvall these things?” The‘
Court said ---- and they were charged under the same variable
that they are charging here, which is (b) (1) (c), so we know
double jeopardy is the analysis, there’s nolquestion. Double
jeopardy cases have three aspects. There’s those whére a
defendant is recharged after acquittal. Of course, we don’t
have that. Recharged after conviction. Of course, we don’t
have that. And then we have the multiple punishment cases.
That comes from the US ---- North Carolina versus I it’s in
my brief, the\North Carolina case,’where they break that all
down. Our Court in Robideau characterizes that exact compound
and predicate scenario with CSC lbwith that exact variable as
multiplé punishment and then‘they give the analysis. They
acknowledge the Blockburger test, which is the same.offense
test, which as Mr. Maat pointed out last time, is essentially
of one ---- each charge has to have one element that the other
charge does not require proof of. And I hasﬁen ---— 1'm not

going to agree that the Blockburger test would come out as
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different offenses here and the reason is because there is a
section of Robideau whére they say, you know, “Actually ----
and I pointed this out in my brief. They say, “Actually, where
you’ re dealing witﬁ CsC 1, one of tﬁe eiements they have to
prove is the other felony.” So the elements of that other.
felony, the predicate, therefore become an element of CSC 1,
so that’s one way to look at is that the predicate felony and
its elements are subsumed within CSC 1, so technically they’re
actually the same offense. But then they go on to say,
“Despite the Blockburger test and despite the outcome of it
it’s always a question of legislative intent.” And then we
-—-——- we have to address the question does the Blockburger test
even always apply because, énd I apologize to the court for
making you read this,‘this.had_to be like the most boring read
ever, but they go on for like 204pages where they chronicle
the histofy of double jeopardy analysis in the Federal Courts
and in Michigan. And the point of what they’re saying is-they
have switched between applying the Blockburger same .
offense/same element test, which they call looking at g%e
abstract elements of a statute or jury instruction just
without any.regard to the facts. And then there’s other cases
where they take this other approach, which is-a practical
apprbaéh. They simply say is it the same conduct or the same
evidence that’s being used to prove it. And they say the

Federal Courts have gone back and forth almost without

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60" th DISTRICT COURT
_ MUSKEGON, MICHIGAN

93

T

NaSE 85 6TOCH Y

LAL L NN/t

SSNAeraIAtEOTE—




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

explanation as to which test to apply. And then they say,

P e B U b P e AN |

“Well, let’s look at our own cases here in Michigan, we’ve

Ly

actually done the same thing.” Then toward the end of the

A RSB ETI A AN I IAO S A RA RS ETAVE W=«

opinion, about three-quarters of the way through, they say,
“Well, what we’re left with in the end_is a question of
legislative intent.” So the question here is did the
legislature intend under (b) (1) (c). for a prosecﬁtor to be able
to'increase, to ask the Court to increase a child abuse second

degree ---- or a criminal sexual conduct, excuse me, third

LAL L e/t OT O—Z L L1

degree charge-to é first degree charge predicated on child

abuse second with the exact same conduét being used to apply
to both. So did the legislature really intend that and that’s
the question that we’re asking. I péinted out in my brief, and

this was on I think page 8 of my brief, I have a blocked

quotation from ---- no excuse me, page 9 of my brief. I have a

| blocked quotation from the Robideau case. So when we address

the question in the context of compound and predicate, which
is what we’re doing, in a double jeopardy analysis under this
particular CSC multiple variable statuté; they say that .there
-———- fhere’s two hits, two general principles that we should
look at. - |
Number one, statutes prohibiting conduct that is

violative of.distinct social norms can generally be viewed as
a separate and a ---- as separate, excuse me, and amenable to

permitting multiple punishments. Where two statutes prohibit
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violationé of the same social norm; albeit in somewhat
differént manner, as‘a general principle it Can be concluded
the legislature did not intend multiple punishments. And
again,_multiple punishments is their way of saying( doing

exactly what they’re trying to do here, charging both of them

- and using it to elevate it. So if we look at that, Your Honor,

well, what do we have? The prosecutioh concedes in their
argument on the affinity issue that they think that it’s thé
same soéial norm that’s essentially at issue in the child
abuse statute and the CSC 1, protecting young people from a
class of people. -So if we apply that, that would seem to
indicate that the legislature did not intend for this to
happen. In other words, they didn’t igtend that every time you
have a person charged with CSC 3 on somebody who’s under 16,
that they can simply call it child abuse éecond and then
therefore elevate it at their whim to a first degree life
offeﬁse. No way.

Secondly, they ----

THE COURT: Well, let‘me ask you this. Lef me ask you
this, Mr; Prain. What if the prosecutor charged count two?
Didn’t allege this to be a CSC i and setting the affinity
argument asidé, just alleged CSC 3 and child abuse second?

MR. PRAIN: Well, that’s a good question. I think the
analysis would still be the same because -----

THE COURT: So you’re saying ---- I want to be clear
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~on this.

MR. PRAIN: Yes.

THE COURT: So you’re saying that they could not
charge a count two —---—- |

MR. PRAIN: Unless it was in ----

THE COURT: —---- child abuse second degree?

MR. PRAIN: Unless it was in the alternative because
otherwise it would violate everything that they’re saying in
Robideau in the exact same way.

THE COURT: That would fly in the face ---- that, to
me, would fly in the face of Blockburger.

MR. PRAfN:.Well, that ---- but what they’re saying
in Robideau is Blockburger is not the correct test.

THE COURT: All right.

MR. PRAIN: And that’s the issue.

THE COURT: Okay.

MR. PRAIN: Okay.

THE COURT: Okay, go ahead. Proceed.

MR. PRAIN: And then they say in Robideau as the
second general principle, a further ---- because we have to
remember, with Robideau they'were dealing with_exactly this,
guy’s charged with CSC 1 with a predicate and they’re making
the same argument we’re making. They’re saying, “We can’t be

————— they can’t use this predicaté just to up it to CSC 1.

The difference between ----
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THE COURT:

Do you have anything to say that

Blockburger is not the standard to be applied?

MR. PRAIN:

you right now. That

Blockburger.

THE COURT:

that there might be

MR. PRAIN:
THE COURT:

think they did that.

MR. PRAIN:
THE COURT:
MR. PRAIN:

Yes, Robideau. That’s what I'm telling

that’s the conclusion that they come to in

Well, don’t they come to a conclusion
an alternative in Blockburger?
And that’s ----

They don’t overrule Blockburger. I don’t

Certainly not.
Okay.

But what they do say is that Blockburger

is because the prohibition on double jeopardy is a limitation

"on the legislature,

legislative intent.

Blockburger is a ---- 1s a question of

Because when I read this, I think to

myself, wait a second, when the US Supreme Court says this is

the test how is Michigan coming along and saying that there

might be something else or we don’t have to apply it? And when

you read on, it’s how the double jeopardy applies to the

legislature and not

the judiciary, which is why there’s

openness to multiple tests. The first test is Blockburger.

And then we have the other test, which is where ---- under

Blockburger you take out the jury instruction or the statute

in a state where they don’t have ‘em and you look at and you
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say, “Okay, check thié element, check that element. _Okay,
this one has this one, this other crime has one that this one
doesn’t requi?e," and then that’s it. The test.that they
suggest in Robideau for a case just like Dan’s where the
conduct 1is the same is they say,.“Let’s look at”the facts and
the evidence used to provg it. Let’s look at the penalties and
let’s really decide'if this is the outcbme that the
legislature was aiming at.” And I think if we.apply their
principles that I'm reading you we‘have to come to the’
conclusion that they did not intend for this because it
produces an absurd result.

fhe second principle on tQp of looking at the social
norms that are to be prevented, if it’s the same social norm
whigh they, I would égain guessing would agree here, it
dictates toward they are separate offenses, they cannot do
tﬁis. Second princip;e is, “A further source of legislativé
intent can be found in-the amount Of,punishment expressly
authofizéd by the leéis%ature." Our criminal statutes often
build upon one another. Where one statute incorporates most of
the elements of a base statute and then increases the penalty
as compared to the base statute, it is evident that the
legislatﬁre did not intend punishment under both statutes. So
that(s what we have here. We have CSC 1 and the any other

felony. That’s the base statute which elevates it and that’s

why we decided Robideau in the context of these CSC 1 cases,
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just like his. The degislature has taken conduct from the
statute, decided that an aggravating conduct deserves
additional punishment and impose it accordingly instead of
imposing dual convictions. So what we have here is a case
where -they say, “And 160k at the punishment.” Well, in
Robideau it came up the opposite way because you had life
offense, life offense. CSC 1 is life offense. Aﬁmed robbery is'
life offense. They’re based on different conduct. But in Dan’s
case, they’re trying to take the same exact conduct and take_
it a ten year felony and say that that makes a 15 year felony
now a life offense. And it’s wrong. Because if you look at -
all the céses that are on this variable, they’re'all criminal
sexual conduct committed in the course of a home invasion, a
drug transaction. I ————AI'have seen nothing otherwise and
I've researched this for a long time, there isn’t one single
case that we’re going to find wﬁere criminal sexual cond ----
where child abuse or anything similaf to it is used to elevate
CSC'3 to CSC 1 When there’s no -other conduct alleged other
than the alleged sexual penetration itself. And the Robideau
test says'the legislature would not intend that. And I think

if they’re going to ask the Court to bind him over on first

' degree on that they’ve got to come forward with some

authority, at least one case where that child abuse second
statute ---- that would be the ultimate proof if they had a

case where the child abuse second degree statute is used to

SALLY A. JOHNSON-MCGORAN CER 3460
OFFICIAL COURT RECORDER - 60™ th DISTRICT COURT
MUSKEGON, MICHIGAN

99

IS 1AL [“ A= A 1= 1

VN 3¢ -93-V OLUC/V/Y JSVN Y Ud/\13JJ3d

AL 1L OO~ ATAZ L




le
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

actually increase to first degree based on the same alleged
sexual penetration. There’s no drug transaction, there’s no
other felony.

THE COURT: What if, Mr. Prain, you prevail in your
argument and the case goes to trial and you’re in the judge’s
chambers and at the end of the presentation of proofs and they

are presented consistent with what we have here today and

- probably more expounded for a trial setting ---- this is a

preliminary examination, I recognize that. But what if you

have the same set of facts and you prevail today and the
prosecutor asks to have a lesser included offense of child
abuse second degree included? Wouldn’t you argue to the judge,
“Hey, Blockburger keeps this out?”

MR. PRAIN:FWell, it would not be a lesser ----

THE COURT: Because it’s not a necessarily lesser
included, it’s a cognate ----

MR. PRAIN: It’s a cognate, right.

THE CQURT: Yes. It would be a cognate lesser
included offense, riéht?

MR. PRAIN: Yes, and i would be ----

THE COURT: Okay, and you say without charging it,
People versus Cornell says it can’t come in, right?

MR. PRAIN: I would not argque that Blockburger buys
it. I would be making the same argument that Blockburger is

not the test to be applied here.
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THE COURT:

“Listen, Blockburger applies,” you’d say, "“No, it doesn’t,”

and you’'d say -----
MR. PRAIN:
THE COURT:

wanted to charge it

beginning. It’s a cognate lesser included, not a necessarily

lesser included.

MR. PRAIN:

Well, so thé prosecutor would say,

[ﬂ Lo A L=V « AN |

VN 3ac-I3-V OLUCIVV ISV 'Y U3/\IaJ3d

Cornell.
-——- Cornell keeps 1t out because if they

they’d allegé it and charge it from the

I would say if ---- I would say

AL L O DO OTOZ L O LAL

Blockburger is not the analysis here. If they were to charge

that as a lesser included offense. It doesn’t matter what they

want to call it. It’

protectioh under . —---

THE COURT:
MR; PRAIN:
THE COURT:
MR. PRAIN:
everything I wanted
THE COURT:
MR. PRAIN:
for the opportunity.
THE COURT:
MR. MAAT:
statement he made.

THE COURT:

SALLY

t

s violative of the multiple punishment
All right.
" Under Robideaunv

All right. All right. Anything else?
I fhink I ---- that’s pretty much
to ————- |

All right.

I wanted to say, Your Honor. Thank you

You’ re welcome. -

Judge, I’'m going to ask to rebut just one

Go ahead.
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MR. MAAT: Because I think it’s misleading on the
record. And it’s what he just argued and it’s in his brief
where he says,‘“Listen, if you allow this that means every CSC
3 in the State of Michigan is really CSC 1. And I don’f think
that’s ---- it‘raises by the prosecution’s logic basically
every. single 15 year maximum felony CSC 3 charge brought in
the State of Michigan where the victim is 13 to 16, which 1is
CSC 3, would automatically be increased to CSC 1. And I simply
want to say, that absolutely is not true, certainly not in
Muskegon‘County{ Most'of our CSC 3 cases that remain CSC 3

have nothing to do with a caretaker. Now most of them involve

.15/14 year old kids that are engaged with sexual relationships

that aren}t ---— they’re not related to or there’s no affinity
argument and there’s no caretaker function. So I think it’s
incredibly misleading to say that our'analysis would céuse all
CSC 3's to move to CSC 1 in age based caseSIWhen the reality-
is exactly the opposite. Most of the facts WOuldn’t permit us
to move a CSC 3 to a CSS 1.

That’s all.

MR. PRAIN: May I briefly respond? I wasn’t
suggesting ----- I understand that’s totally a question of
prosecutorial discretion. I said bésically every. What I'm
talking about, Your Honor, is that it leads to an absurd

result that flies in the face of what the Supreme Court told

- us in Robideau. Because what I'm suggesting is, it would give
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the prosecutor the opportunity in a case like this for what
the legislature intended to be third degree punishable by 15
years to use a little technical trick to increase it to a life
offense that the legislature did not intend. What I'm
suggesting is.it leads to the possibility of an absurd result.
Whether they choose to exercise it or nét or.in what county
doesn’ t matter) Your Honor. |

THE COURT: All right, well the Court is going to
start éff first by indicating that the amended felony |
complaint as filed by the People on August 17, 2014 is what
I'm working from. I had put that on the record previously, but
I think it’s worth reitérating that it charges alternative
theories of criminal sexual conduct in the first degree and
that the defendant did engage in sexual penetration; to wit,
digitai penetration of the vaginal area with a 15 year old
child undef the following circumstances; first, that the
defendant and the victim were related by blood or affinity to
the fourth degree and/or was committed during the commission
of-a felony, in this case child abuse second degree.

I will start off by dealing Qith the affinity
question first. And before I get into that, I want to be
cognizant that I'm considering each and every element of
criminal sexual conduct in the first degree as outlined in the
Michigan Criminal Jury Instructions. The first element that

the prosecutor must prove in this case by a probable cause
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~ evidence to convince me by a probable cause standard that the

standard, not a trial, this is not a trial, it’s a probable
cause standard. But the first element is ﬁhat the defendant
engaged in a sexual act that involved entry into the victim’s
genital opening. Any entry, no matter how slight is enough. In
this case,AI’m finding that the evidence supports a finding
that that element has been satisfied, certainly for probable
cause purposes. The victim in this case, Alexis Kersting,

testified that the defendant had his hand on her bare skin

covering her vaginal area and that a portion of his hand

+

penetrated the vaginal lip, inside her lips as I remember her
testimony. And so I'm finding that that does satisfy the
definitiqn of penetration, however slight.

The second element that the Court must consider is
the victim’s age. The element requires the prosecutor prove by
a probable cause sfandard that the alleged victim was between
————— was 13, 14 or 15 years old at the time of the alleged

act. The prosecutor has placed on the record sufficient

victim was 15 years old. Her date of birth as sworn to by her
is March 18, 2001. These events Fook place in September of.
2016, so at the time of the allegéd event she was 15 years
old.

As to.the first theory put forward by the
prosecutor, then the Court must decide the issue of whether

the defendant is related to the victim. And actually the Jury
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Instruction reads the opposite way. It says that the victim is
reléted to the defendant by blood or affinity or by marriage
--—- excuse me, blood or by marriage. And so we get to the
éffinity argument. |

I first want to deal with the applicability of
Peoplebversus Zajaczkowski, Z-A-J-A-C-Z-K-0-W-S-K-I at 493
Michigan 6. And I spell that out for Ms. McGoran’s benefit so
when she types the transcript she doesn’t have'fo look the

case up.

AL LNl O A2 [ L NeS AL Loy = A [ e o S A W S

COURT RECORDER MCGORAN: Thank you.

THE COURT: But I want to deal with that case and
make’a couple comments on it. It is a Supreme Court case. It's
the most recent case . that’s been.presented to the Court. It
was decided in 2012. But as I probably tip my hand a bit to
Mr. Prain in my question, the Zajaczkowski case deals solely
with the issue of whether theré was a relationship based upon
blood. Again, that case was deciding the issue of a
relationship in a criminal sekual conduct case based on
whether there was a blood relationship. In the facts of
Zéjaczkowski, it became clear to me that they could have never
argued éffinity because there was no matrimonial bond to
connect these people. It had ---- that matrimonial bond had
been severed years before the alleged victim wésAborn. I see
no way that they could have argued affinity in that case.

Affinity played no role in that decision. It was not an issue
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in the case. i tbink any law articuiated-by the Supreme Court
on affinity in Zajaézkowski ié dicta. If it was a necessary
issue to be decided I would have thought they certainly would
have dealt with People versus Armstron§.<And I think that they
would have if that would have been an issue. Affinity was not
an issue and so Zajaczkowski is of little aséistance to me.
That’s not to say that the Bliss decision ﬁust not be
considered and the Denmark decision, but I think that those
decisions on affinity have to be from a district court
standpoint guided by People versus Armstrong. That’s a
cohtrolling_Court of Appeals case and f’m béund'to follow
precedent in this case, so I’'m distinguishing Zajaczkowski for
the reasons stated.

The Armstrong decision is found at 212 Mich App,
page 121, énd I“have reviewed tﬁ;t case. And I find the
Armstrong case to be more controlling in this case as defining
affinity where affinity is directly at issue and I find the
reasoning logic of Armstrong to be controlling and compelling
to me here simply for these reasons; that the defendant is
married to ---- to Amy, and that would be a degree of

relationship to the second on the consanguinity table and that

~he certainly is related by affinity to Joe, the husband of

Tabatha and the mother of the victim. He certainly is related
by affinity in the second degree to Tabatha. He certainly

would be related by affinity to Joe’s daughter, Madison. He
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cerfainly would be related by affinity to Joe’s son, .Jayse.
And Zane, Jayse and Alexis, the three children of Tabatha, all
live in the same house. They have the same relationship with
the defendant in fact. When they went to visit on the holidéys
and b;rthdays and to be around the bonfire, I don’t think‘
anybody in that group said, "“Well, you know, Alexis, you’'re a
step-niece and you can’t be around us.” No, it was a family
relationship and I think the logic of Armstrong just compels
me to find ---- to find that there is an affinity
relationship. There ---- and I recognize ﬁhat there is -----

it requires the Court to say that two matrimonial bonds create

- that relationship, the matrimonial bond between Tabatha and

Joe and the matrimonial bond between Joe’s sister Amy and the
defendant Dan. But if you read Armstrong and look at its
logic, I would be hard pressed to say that Jayse is in
affinity with the defendaht and Madison but not their step-
sister Alexis, that to me is what I would catagorize an absurd
result. So I am finding that there is a relationship by
affinity for those reasons.

Now onto the second issue of whether this alleged
sexual act occurred under circumstances involving the
commission of another felony, and I think that’s the language

of the statute. Yes, under MCL 750.52(b)(i)(c), it says the

sexual penetration occurred under circumstances involving the

commission of any other felony.
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I am first finding that Blockburger test is still
controlling law on the issue of double jeopardy. I am finding
that the nearest case to our circumstance is the Waltonen

case, People versus Waltonen at 272 Mich App 678. And the

‘Waltonen decision dealt with an allegation that the criminal

sexual conduct occurred in connection with the commission of
anoﬁher felony or occurred under circumstances involving the
commission of any other felony. And that the other felony in
that case was delivery of a major controlled substance, in
that case Oxycontin. And the Court of Appeals articulated some
rules that I'm going to. apply here. And at page 680, the
Court of Appeals concludes, and I quote, “We conclude that the
prosecution was required to submit evidence sufficient to
establish probable cause to believe that defendant sexually
penetrated the victim, that defendant committed the underlying
felony, ahd that there is a direct inter relationship between
the felony and the sexual penetration which does not
necessarily require penetration to occurlduring the commission
6f the felony.” Because that’s different language than in the
statute. Now admitted, in the Waltonen case the argument was
that the other felony was too attenuated from the sexual
penetration to be considered another felony. In our case, the
defense argument is that the other felony is too associated

with the sexual penetration to be in the category of any other

felony. And T understand that. It’s kind of turning the
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Waltonen decision on its head. Waltonen said there has to be a
nexus between these'two. The defense argument is there’s too
much of a nexus between these two. And $0 I ---- 1 appreciate
that.

What I find to be somewhat of assistance 1is language
in the Waltonen case at page 692lwhen they discuSS'what‘they

believed the legislative ---- the legislative body intended.

And it’s in the quote in the middle of 692 and they’re quoting:

People versus Jones. And People v Jones is at 144 Mich App, 1.
It’s a 1985 case. But I'm back into the Waltonen‘case at 692
and the Waltonen Court says the legislature, howéver did not
attempt to narrowly define the céincidenée(or sequence of
sexual ---- of the sexual act and the other felony, rather it
choose to address the increased risks to the debasing
indignities inflicted upon, victims by the combination of
sexual offenses and other felonieé by‘treating the sexuél acts
as major offenses when they occur “under circumstances
involving the commission of any other felony.” And to me,
that’s guiding.

What the Waltonen Court went on to say at the top of

693 is that the statutory language does require a direct

inter-relationship between the felony and the sexual
penetration. Well, I'm finding in this case that there
certainly was a direct inter-relationship between the other

felony. I also find that if presented with an alternative
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count or a count two charging the defendant with child abuse

in the second degree the Court would go to those elements and

do a‘Blockburger examination, is'there a separate and distinct
element aside from the criminal sexual conduct, and I would .
have to conclude that theré is. Child abuse in the second
degree is defined in MCL 750.136(b) (1) (3) as foliows;"a person
is guilty of child abuse in the second degree: if any'of the
following applies. And under B, as alleged by the'prosecutor,
it says the person knowingly or intentionally commits an act
likely to cause serious physical or mental harm to a child,
regardless of whether the harm results. If there’was an added
count two based on the reéord in front of me I would have to
say that tﬁere is probable cause to believe that that felony
offense was committedlbased upon the testimony of the
counselor here today and of Tabatha-Wesley. And certainly
child:abuse in the third degree would not require proof of any

event likely to cause serious physical or mental harm to the

© child regardless of whethef the harms results. That’'s a

different element.. And so under the Blockburger examination

‘then I would say, yves, there’s a different element. I would

say it’s a cognate.lesser included offense, not a necessarily
lesser included offénse. And because of that, I’'m finding that
another ---- that another felony was committed and it was

Committed during the course of a sexual penetration. At least

there’s probable cause to find that. And I have been presented
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with no evidence to say that the Blockburger test isn’t the.
one that I‘should apply. I am considering People versus —----
is it Robideau? T think it’s Robideau. At 419 Michigan 458,
but I just think that that there is a record which supports a
bind over on that chargé. So as a matter of fact; I'm finding

that the defendant is Tabatha’s Wesley’s brother-in-law and

that relationship in line with the Armstrong decision is one

that creates an affinity. I'm also finding that the

Blockburger test permits the prosecutor to make this argument.

How far Waltonen goes, I don’t know. There’s a footnote in
People versus Waltonen that cautions, that cautions the real
intent of how far the analysis should go, and that’s at 272

Mich App 678, at page 694. It’s footnote number 8. So I'm

- following what the law says, the legislature ----- the

legislature passed this law and I'm duty bound to follow that
law as written. | | |

So let me make sure I’ve covered everything. I
believe I have. |

Anything else for the record, Mr. Maat?

MR. MAAT: No, thank'yCu; Judge.

THE COURT: Anything else for the record, Mr. Prain?

MR. PRAIN: No.

THE COURT: All right. I want to commend, commend
both lawyers on their professionalism and their diligence in

providing the Court with the briefs. They were of great
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assistance. I appreciate the hard work of both lawyers.

So based upon the record in front of me, I am

.finding that the crime alleged in the amended complaint is one

that’s not cognizable in the district court and I am therefore

binding the defendant over for trial on the amended complaint

as I articulated at

the beginning of my ruling and findings of

facts and I'm signing the bind over at this time.

MR. MAAT:

MR. PRAIN:
have a question. Do
district court here

THE COURT:
that basically ----
arraign.

MR. PRAIN:

THE COURT:

Thank you, Your Honor.

Your Honor, before. everybody leaves, I
we do circuit court arraignment in

ever?

No. There is a local administrative order

it follows the Court Rule, it says I could

Sure.

But there’s an agreement by the district

and the circuit court that as long as the prosecutor turns

over to defense within 5 days of the bind over a copy of the

information that obviates the need to read that information

again on the record.

MR. PRAIN:

So we don’t have to worry about an

arraignment on the information, we just wait for the ----

THE COURT:

You do not. As long as ---- well, we gave

you a copy of the amended complaint ----

MR. PRAIN:

SALLY

Right.
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THE COURT:

--—- and warrant but now Mr. Maat will

"have to within 5 days of today’s date provide a copy of the

information in circuit court and that obviates the need for me

to read it again on the record.

MR. PRAIN:

I understand it. Do we know how we’ll get

our circuit court AOI/pre-trial date?

THE COURT:

be ---- as I said,

You’ll be given a notice. The case will

I just signed the bind over and it will be

--—- a judge will be drawn and then that judge by way of their

staff will send you notice of the pre-trial conference.

MR. PRAIN:

THE COURT:
information?

MR. PRAIN:

'Okay.'.Thank you.

Did Mr. Maat give you just a copy of the

Yes, and I acknowledge receipt of a

document entitled Amended Felony Information.

THE COURT:

~ MR. PRAIN:

All right.

Which does appear to have both theories

under (B) (1)® and the affinity ----

THE COURT:

All right. So that obviously ---- you

don’t need me read that on the record again.

MR. PRAIN:

THE COURT:

MR. PRAIN:

THE COURT:

Yes, we would waive the reading.
All right. All right, thank you.
Thank you.

Same bond’s continued.
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(At 2:35 p.m., proceedings were concluded).

STATE OF MICHIGAN
SSs

COUNTY OF MUSKEGON
I, Sally A. Johnson-McGoran, do hereby certify that I am a
Certified Court Recorder for the 60th District Court of
Muskegon County, that the foregoing transcript of record is a
full, true and correct copy of the proceedings had at the
time and place and in the matter hereinbefore set forth, as

recorded and transcribed by me.

Sally A. Johnson-McGoran, CER 3460

DATE: November 27, 2017
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People v. Sillivan, Not Reported in N.W.2d (2007)
2007 WL 2331866

2007 WL 2331866
Only the Westlaw citation is currently available.

UNPUBLISHED OPINION. CHECK
COURT RULES BEFORE CITING.

Court of Appeals of Michigan.

PEOPLE of the State of Michigan, Plaintiff-Appellee,
V.
Delonnie Venaro SILLIVAN, Defendant-Appellant.

Docket No. 269501.

|
Aug. 16, 2007.

Wayne Circuit Court; LC No. 05-009357-01.

Before: SMOLENSKI, P.J., and FITZGERALD and
KELLY, JJ.

Opinion
PER CURIAM.

*1 Defendant was convicted of first-degree home
invasion, MCL 750.110a(2), and first-degree criminal
(“CSC”), MCL 750.520(b)(1)(c)
(commission of felony), and received concurrent sentences
of 61 months to 20 years each. Defendant appeals as of

sexual conduct

right. We affirm. This case is being decided without oral
argument pursuant to MCR 7.214(E).

On appeal, defendant argues that there was insufficient
evidence to support either his conviction of first-degree
home invasion or first-degree CSC. “This Court reviews
de novo a challenge to the sufficiency of the evidence
in a bench trial. The evidence is viewed in a light most
favorable to the prosecution to determine whether the trial
court could have found that the essential elements of the
crime were proven beyond a reasonable doubt.” People v.
Lanzo Const Co, 272 Mich.App 470, 473-474; 726 NW2d
746 (2006) (citation omitted).

Defendant first claims that first-degree home invasion
requires a showing of entering a dwelling without
permission with the specific intent to commit a felony
therein. We disagree. Under MCL 750.110a, the element
of intent is not required, as first-degree home invasion
can be proven where: (1) a person breaks and enters a

dwelling or enters a dwelling without permission, (2) a
felony, larceny or assault is committed while the person is
in the dwelling, and (3) another person is lawfully present
in the dwelling. People v. Sands, 261 Mich.App 158, 163;
680 NW2d 500 (2004).

The trial court determined that there was a breaking
and entering into the home. The victim testified that
all the doors were locked. Defendant claimed in his
statement to police that a door was wide open. Michigan
courts have recognized that, “[p]articularly where the issue
involves the credibility of the witness whose testimony
is in conflict, the trial court's resolution of a factual
issue is entitled to deference.” People v. Parker, 230
Mich.App 337, 341; 584 NW2d 336 (1998), quoting People
v. Burrell, 417 Mich. 439, 448-449; 339 NW2d 403 (1983).
The trial court's findings of fact may not be set aside
unless clearly erroneous, which has been defined by this
Court as a definite and firm belief that the trial court's
findings of fact are mistaken. Parker, supra at 339 (citation
omitted); MCR 2.613. The trial court believed the victim's
testimony, finding it not credible that, in the middle of the
night, with several adults in the home, a door would be left
standing wide open. Such a conclusion was supported by
the victim's testimony.

In addition, an assault was committed while defendant
was in the home. This court recently reaffirmed the
definition of the term “assault” as “either an attempt to
commit a battery or an unlawful act which places another
in reasonable apprehension of receiving an immediate
battery.” People v. Musser, 259 Mich.App 215, 223;
673 NW2d 800 (2003) (citation omitted). Further, the
Musser Court ruled that “fourth-degree criminal sexual
conduct constitutes an assault for purposes of the home
invasion statute.” Id. at 224. Therefore, if CSC without
penetration qualifies as assault, it logically follows that
the greater offense of CSC with penetration also qualifies
as an assault for determining criminal liability for home
invasion.

*2 The final requirement to find first-degree home
invasion has been met because there were other people
present in the dwelling at the time the breaking and
entering occurred. It is undisputed that the victim was
in the home when defendant entered. The victim also
testified that her children, her mother and her mother's
friend were sleeping in the home at the time of defendant's
unauthorized entry. Therefore, sufficient evidence existed
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2007 WL 2331866

to convict defendant of first-degree home invasion in
accordance with MCL 750.110a.

Defendant also argues there was insufficient evidence
to sustain defendant's conviction of first-degree CSC.
We disagree. MCL 750.520b(1)(c) provides that “[a]
person is guilty of criminal sexual conduct in the first
degree if he or she engages in sexual penetration with
another person and ... [slexual penetration occurs under
circumstances involving the commission of any other

felony.” Defendant does not deny having sexual contact,
including penetration, with the victim. The conviction for
first-degree home invasion comprises the requisite felony
to complete the elements of first-degree CSC.

Affirmed.

All Citations

Not Reported in N.W.2d, 2007 WL 2331866
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If this opinion indicates that it is “FOR PUBLICATION,” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

PEOPLE OF THE STATE OF MICHIGAN,
Plaintiff-Appellee,

A%

DANIEL RAY BEAN,

Defendant-Appellant.

PEOPLE OF THE STATE OF MICHIGAN,
Plaintiff-Appellant,

v

DANIEL RAY BEAN,

Defendant-Appellee.

Before: METER, P.J., and SAWYER and CAMERON, JJ.

PER CURIAM.

In Docket No. 342953, defendant, Daniel Ray Bean, appeals by leave granted the trial
court’s order denying his motion to quash a charge of first-degree criminal sexual conduct (CSC-
I) on the basis that the sexual penetration occurred under circumstances involving the
commission of another felony, MCL 750.520b(1)(c). In Docket No. 343008, the prosecution
appeals by leave granted the trial court’s order granting defendant’s motion to quash the charge
on the theory that defendant was not related to the child by affinity, MCL 750.520b(1)(b)(i7).

UNPUBLISHED
February 14, 2019

No. 342953
Muskegon Circuit Court
LC No. 17-000174-FC

No. 343008
Muskegon Circuit Court
LC No. 17-000174-FC

These consolidated appeals are interlocutory. We reverse in part and affirm in part.

This case arises out of the alleged sexual assault of a 15-year-old child. Defendant’s wife
is the sister of the child’s stepfather, and therefore, defendant is the child’s stepuncle by
marriage. Defendant is accused of digitally penetrating the child and touching her breast while
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she slept on a couch at defendant’s home. The prosecution originally charged defendant with
third-degree criminal sexual conduct (sexual penetration of a victim between the ages of 13 and
16), MCL 750.520d(1)(a). However, the prosecution later sought to elevate the charge to CSC-I
on two theories: (1) that the sexual penetration occurred under circumstances involving the
commission of any other felony; and (2) defendant and the child were related by affinity. The
“other felony” was second-degree child abuse, MCL 750.136b(3)(b) (knowingly or intentionally
committing an act likely to cause serious mental harm). The second-degree child abuse was
based solely on the alleged digital penetration. At the conclusion of the preliminary
examination, the district court agreed to bind over defendant on a charge of CSC-I under both
theories.

In circuit court, defendant moved to quash the information, arguing that he could not be
charged with CSC-I because he was not related to the child by affinity, and the same conduct
(the digital penetration) could not constitute the “other felony” for purposes of MCL
750.520b(1)(c). The trial court granted defendant’s motion on the affinity ground but denied it
on the other-felony ground. Both parties applied for leave to appeal the trial court’s decision.
This Court granted both applications for leave to appeal and consolidated the appeals. People v
Bean, unpublished order of the Court of Appeals, entered August 23, 2018 (Docket No. 342953);
People v Bean, unpublished order of the Court of Appeals, entered August 23, 2018 (Docket No.
343008).

First, in Docket No. 342953, defendant argues that the trial court erred in denying his
motion to dismiss the information on the other-felony theory. We agree.

“This Court reviews a trial court’s decision on a motion to quash the information for an
abuse of discretion. To the extent that a lower court’s decision on a motion to quash the
information is based on an interpretation of the law, appellate review of the interpretation is de
novo.” People v Miller, 288 Mich App 207, 209; 795 NW2d 156 (2010) (citation omitted). In
addition, “[t]he primary goal of judicial interpretation of statutes is to ascertain and give effect to
the intent of the Legislature.” Id. “To determine the intent of the Legislature, this Court must
first examine the language of the statute.” Id. This Court will “enforce clear and unambiguous
statutory provisions as written.” Id. “If a statute is ambiguous, judicial construction is
appropriate.” Id. at 210.

Under MCL 750.520b(1)(c), “[a] person is guilty of criminal sexual conduct in the first
degree if he or she engages in sexual penetration with another person and if . .. [the] [s]exual
penetration occurs under circumstances involving the commission of any other felony.” In this
case, the prosecution submits that the “other felony” is second-degree child abuse contrary to
MCL 750.136b(3)(b), which provides that a person is guilty of second-degree child abuse if
“[t]he person knowingly or intentionally commits an act likely to cause serious . . . mental harm
to a child regardless of whether harm results.”

The phrase “any other felony” is not defined in MCL 750.520b(1)(c) or elsewhere in
MCL 750.520a (containing the definitions to be used in the criminal sexual conduct chapter).
Therefore, this Court may “consult the dictionary to discern [the word’s] meaning.” People v
Caban (On Remand), 275 Mich App 419, 422; 738 NW2d 297 (2007). In pertinent part, the
dictionary defines “other” as “being the one (as of two or more) remaining or not included;”

-
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“being the one or ones distinct from that or those first mentioned or implied;” or “not the same
[or] different.” Merriam-Webster’s Collegiate Dictionary (11th ed).

In People v Jones, 144 Mich App 1, 4; 373 NW2d 226 (1985), this Court explained:

The Legislature... did not attempt to narrowly define the coincidence or
sequence of the sexual act and the other felony; rather it chose to address the
increased risks to, and the debasing indignities inflicted upon, victims by the
combination of sexual offenses and other felonies by treating the sexual acts as
major offenses when they occur “under circumstances involving the commission
of any other felony.”

This Court upheld Jones in People v Waltonen, 272 Mich App 678, 692-693; 728 NW2d 881
(2006), stating:

The key language of the statute is “occurs under circumstances involving,” which
does not necessarily demand that the sex act occur during the commission of the
felony, although this generally will be the case. But the statutory language does
require a direct interrelationship between the felony and the sexual penetration.

The Court concluded that to support a charge of MCL 750.520b(1)(c), the prosecution is

required to submit evidence sufficient to establish probable cause to believe that
defendant sexually penetrated the victim, that defendant committed the underlying
felony, and that there existed a direct interrelationship between the felony and the
sexual penetration, which does not necessarily require that the penetration occur
during the commission of the felony. [/d. at 680.]

In this case, there is no separate act underlying the “other felony”—the second-degree
child abuse. Therefore, there are no “increased risks” or “debasing indignities inflicted” upon
the child because there was no combination of a sexual act with another felony. See Jones, 144
Mich at 4. In addition, the prosecution must show “a direct interrelationship between the felony
and the sexual penetration.” Waltonen, 272 Mich App at 694. In this case, there is no “direct
interrelationship between the felony and the sexual penetration” because the felony is the sexual
penetration. That is to say, the sexual penetration underlying the second-degree child abuse is
not “distinct” or “different” from the sexual penetration, but rather is the exact same conduct.'
As such, under the facts of this case, the second-degree child abuse cannot constitute the “other
felony” in MCL 750.520b(1)(c), and the trial court abused its discretion in denying defendant’s
motion to quash on this ground. See Miller, 288 Mich App at 209.

Next, defendant argues that the trial court erred in not granting his motion to dismiss on
double-jeopardy grounds. However, defendant concedes that this appeal is controlled by the

' The prosecution’s interpretation of the statutory language would automatically elevate every
CSC-III charge to CSC-I. This cannot be the intent of the legislature.
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statutory construction issue discussed above. Because we agree with defendant that the trial
court erred in not granting his motion to dismiss on the other-felony ground, we need not address
this issue further.

Finally, the prosecution contends in Docket No. 342953 that the trial court erred in
granting defendant’s motion to quash on the basis of affinity. We disagree.

MCL 750.520b(1)(a)(i7) provides that a person is guilty of CSC-I if he engaged in sexual
penetration with a person who “is at least 13 but less than 16 years of age” and the “actor is
related to the victim by blood or affinity to the fourth degree.” In this case, there is no dispute
that the child was 15 years old at the time of the alleged sexual assault or that the child and
defendant are not related by blood. The issue to be resolved is whether a stepniece and stepuncle
are related by affinity. We conclude they are not.

The definition of “affinity” in our courts has developed over time, but the definition has
ultimately returned to that first established in Bliss v Callie Bros Co, 149 Mich 601; 113 NW 317
(1907). In that case, the Michigan Supreme Court defined “affinity” in the context of judicial
disqualification as

the relation existing in consequence of marriage between each of the married
persons and the blood relatives of the other, and the degrees of affinity are
computed in the same way as those of consanguinity or kindred. A husband is
related, by affinity, to all the blood relatives of his wife, and the wife is related, by
affinity, to all blood relatives of the husband. Id. at 608.

In People v Armstrong, 212 Mich App 121, 126; 536 NW2d 789 (1995), this Court
concluded that Bliss did not provide “conclusive guidance concerning whether the Legislature
intended the term ‘affinity’ to encompass stepbrothers and stepsisters.” Thus, we employed the
dictionary definition of affinity, which was broader than the definition established in Bliss. See
Armstrong, 212 Mich App at 128 (defining affinity simply “as a relationship by marriage or by
ties other than those of blood”) (quotation marks and citation omitted). However, in Lewis v
Farmers Ins Exch, 315 Mich App 202, 214-215; 888 NW2d 916 (2016), a case involving a claim
for personal protection insurance benefits, this Court held that the definition of affinity in Bliss
controlled. This Court concluded that the Supreme Court’s reliance on Bliss in People v
Zajaczkowsi, 493 Mich 6, 13-14; 825 NW2d 554 (2012), demonstrated that the Bliss definition
remained “the commonly understood meaning of affinity under Michigan law.” Lewis, 315
Mich App at 214. Therefore, the definition established in Bliss applied “without the limiting
language emphasized by the Armstrong Court.” Lewis, 315 Mich App at 214.

Under the definition of affinity in Bliss, the child and defendant in this case are not
related by affinity because the child is not a blood relative of defendant’s wife. See Bliss, 149
Mich at 608. Considering this Court’s acceptance of the Bliss definition of affinity in Lewis, 315
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Mich App at 214, the trial court did not err when it concluded that the child and defendant were
not related by affinity. See Miller, 288 Mich App at 209.

Reversed in part and affirmed in part. We do not retain jurisdiction.

/s/ Patrick M. Meter
/s/ David H. Sawyer
/s/ Thomas C. Cameron
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