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Jeffrey §. Sherbow, Esqg. , Damemey B, T atona
' Of Connsel

Sherbow & Associates, PLC AR TAYNE

2446 Orchard Lake Road FAOK BEAM

Sylvan Lake, MI 48320

Re:  Esiate of Charles Rice v, Complete General Constraction, ef al
Our File No. 12868
Dorothy Dixon v. Complete General Constryction, gz‘ wl
Our File No. 12869
Phiftip Hill v, Complete General Construction, el al
Our File No. 12887

Dear Mz, Sherbow:

Kinely be advised that we have accepied the above-captioned matters on referal from
you and your oifice and are hereby acknow[edgmg your one-third referrai fee in these matters. A

separate letter acknowlcdgmg the referral fee on the Meme’Rlcé miatter has prevmusly been sent
{o you under separate cover.

At this time, I have obtained censeﬁt and waiver from both Mervie Rice as well as Phillip
Hill. 1 am awaiting the signature of Deon Rice on the Consent and Waiver for the claims on
behalf of the Estate of Charles Rice as well as the Estate of Dorothy Dixon. As soon as 1 obtain

Deon’s acknowledpment on the waiver and consents, I will be all cleared to represent all parties
in this matter.

At this time, I have spolen to counsel for the driver of Vehicle No. 1 that went through
flre bamicade. Ttis his intent to join forces with us in our claim against the general confractor
responsible for the construction site activities. It will be the lestimony of his client that there was
an opening in the barrels that allowed his client to drive through the barricades into this restricted
aren, thereby causing the subject accident. Let’s hope that testimony $tﬁnds_pp.
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Fimanxr, Fieemxz, Kannoy & Girousx
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Should you have

. any questions or cone
not hesitate to contact m neems wha

fsoever re i o
& &t your convenience, garding these matters, please do

V.ery troly yours,
leg enney, Girouy & Danzig, P.C.

JAD/g)
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1/2/14 Letter from Mr. Danzig to Mr. Sherbow
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JANUARY 2, 2014

JEFFREY 8, SHERBOW, ESQ.
2446 ORCHARD LAKE RD,
SYLVAN LAKE, MI 48320

11 AM

TOM INTILY, ESQ.

INTILI & GROVES, LPA

130 W. SECOND ST., STE. 310
DAYTON, OH 45402

RE: LINDEN/RICE V COMPLETE GENERAL CONSTRUCTION, INC.,
OUR FILE #'S 12869, 12887, 12868, 12847

GENTLEMEN:

I just thought that given the new year, I would memorialize our mutual understanding of
the fee relationship among us. Following owr discussion in November 0f 2013, we agreed to a
split of the attorney faes generated, as follows:

Fieger Law Firm — 60% of net fees generated:
Intili & Groves —-20% of net fees gencrated;
Sherbow referral — 20% of net fees generated,

Geoff Fieger approved on 11/11/13 and as such, I am formally notifying you botl of our
muiual understanding and agreement. Facilitative Mediation is fast approaching on 1/17/14 in
Columbus, OH, at which time I am hoping that we can resolve all claims.
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Thank you for your attention and continued assistance and cooperation.
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7/26/12 Estate of Rice Retention Agreement
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CONTRACTFOR LEGAL REPRESENTATION
o M é«%/?/é'
IT IS HEREBY AGREED, by and botween /O B1EE, BT ol o7 owems
ot Chetrsec 2 cce, Pee. ("Client(s)") and FIEGER,

FIEGER, KENNEY, GIROUX & DANZIG, P.C. (the “Firm") as follows:

1. The Finn is retained by the Client(s) for legal representation in connection with a claim for
ARTo 94#(1//!2 o s ooy S‘d}é /L@jbé‘ig@:c_ﬁ AR eal §
ony epd ol porscere, rmie  fos ca-at_gaéﬁ xR aa%/.f
> = ¥ > - r :
Ao orimanad /\éfr/arzasw{/é_ Ep oz ppociclovey ok IAS 2
2.  The Firm agrees to represent the Client(s) in said matter. This Retainer does not include any

Appeals that may be necessary.. If an Appeal is necessary then the Client must retain -the Firm on a
separate basis and/or pay Quantum Meruit for the legal services performed on Appeal.

3. Asalegal fee for this representation, the Fiom shall receive an amount equal to one-third (1/3)
of the net of any recovery. The net of any recovery, as defined by the Michigan Suprerme Cout, is equal
to the total amount of any sum recovered, including the costs taxed and any interest included, whether by
settlement or judgment or otherwise, less all disbursements properly chargeable to the enforcement of the
claim or prosecution of the action, :

4, Apart from the fees to which reference is made in Paragraph 3 herein, it is agreed that the
Client(s} is ultimately responsible for payment of the necessary disbursements for enforcement of the
claim or prosecution of an action as these disbursements are incurred by the Firm. These disbursements
may include, but are not limited to, court filing fees, subpoena fees, fees for private investigators,
accountants, or otlier professionals, expert witnesses, court reporter transeripts, telephone charges, travel
expenses for attomeys ‘or investipators, copying charges and any other disbursements which the Firm
deerns necessaiy for the proper pursuit of the case.  Itis also agreed that, to the extent such disbursements

4b
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7/26/12 Estate of Rice Retention Agreement

are made by the Fiom on behalf of the client(s), the clieni(s) will be responsible for interest on such

- disbursements af the rate of 7% per annum from the proceeds of any monies secured on a client's behalf by

the Firm.

3. In the event there is no recovery, the Client(s) shall pay no legal fee. However, the
Client(s) may be responsible for paying the dishursements refeired to in Paragraph 4 to the extent required

by Michigan law. .

6. The Firm is hereby specifically authorized and empowered by the Client(s) to endorse the
name of the Client(s) to any checks, drafts, money orders, or other negotiable instruments which are
received by the Fitm on behalf of the Client(s) for the purpose of negotiating the same so that the proceeds
may be placed in 2 trust account and disbursed in accordance with this Contract. '

7. It is acknowledged by the Client(s) that the Firm has advised the Client(s) that attomeys
may be employed under other fee arrangements than that indicated in this Contract for Legal

. Representation, such other arrangements including those involving fees computed on a rate per hour, or

flat fees or per diem fees. The Client(s) spesifically acknowledges that by agreeing to the contingency
fee, the Firm may receive fees which are greater than would be the case if one of the other fee
arrangements indicated in this paragraph wereused. However, the Client(s) have determined that such a
factor, is acceptable to the Client(s) because the Client(s) understand that there is a risk that the Firm may
receive no fees under the contingency fee artangement or may receive less than if one of the other fee
arrapgements were used and because use of the contingency fee arrangement does not require that the
Client(s) pay fees to the Firm in advance of services, at the time services are rendered, or prior to any
recovery. Therefore, it is the affimmative election of the Client(s) to retain the Firm on the basis of a
contingency fee arrangeraent because it is the belief of the Client(s) that it Is in the best interest of the

Client(s) to do so.

.8 It is understood by the Client(s) that the Firm makes no promises or guarantees as to the
outcome of the case or any aspect thereof. It is agreed by the Client(s) that the Firm may take whatever
action the Firm, in its professional judgment, deemd appropriate for fie proper prosecution of this matter.

9. It is nnderstood by the Client(s) that the Firm makes no promises-or guarantees.as to the tax
consequences of any recovery in this case; further, it is understood that where a Litigant's recovery
constitutes income, the Litigant’s income may include the portion of the recovery paid to the Firm as a

Contingent Fes, - .

©10. It is understood by the Clieni(s) that this Contract refers only to the matter to which
reference is made in Paragraph 1 and does not cover any other matter. If representation is required with
yespect to a matter other than that to which reference is made in Paragraph 1, a new and separate contract
will be tequired, If a probate proceeding is regnired in connection with any matter referred to in

- Paragraph 1, said probate proceeding is considered to be a separate matter for which an additional fee will

be applicable at the time of recovery.

11.  Inthe event the Firm is discharged by the Client(s) without cause or in the event that the
Firm terminates ifs services due to some occurrence which s not the fault of the Firm's, the contingency
fee portion of this agrecment will be held for naught and that the Firm will be entitle:d toa fee based on
quantum’meruit. It is specifically agreed by the Client(s) that the Firm shall have a lien against any sum

" -recovered to the extent of said costs or expesses-as indicated in Paragraph 4 herein ‘which arb incurred by

il
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7/26/12 Estate of Rice Retention Agreement

the Firm, and that said lien is to be granted a preference, to the exfent permitted by law, over any other
liens or oblipations which may be satisfied from said recovery. In the event the Finm is discharged by the
Client(s), the client shall be allowed access to their file maintained irr the office of FIEGER, FIEGER,
KENNEY, GIROUX & DANZIG, P.C. Upon payment of costs incutred to date plus reasonable copying
charges, the Client(s) shall be entitled to a copy of their file.

12. In the event the Firm of FIEGER, FIEGER, KENNEY, GIROUX & DANZIG, P.C.
decides that this matter should be referred to outside counsel or another 1law firm, the plaintiff wnderstands
that the Fimm of FIEGER, FIEGER, EENNEY, GIROUX & DANZIG, P_C. shall be entitled to a portion,
of any attorney fee that may be eventoally received in this matier and consent to same,

13.  In addition, it is specifically agreed to by the client(s) that FIEGER, FIEGER, KENNEY,
GIROUX & DANZIG, P.C. shall have a lien against any sum covéred to the exfent of said costs, expenses
and/for fees as indicated in paragraphs 4 and 11 herein, which are incurred by the Firm, and that such lien.is
to be granted a preference to the extent permitted by law, over any other liens or obligations which may be

satisfied from said recovery.

ACKNOWLEDGEMENT OF DISCLOSURE REGARDING CLIENT LIEN OBLIGATIONS

14 Itisunderstood and agreed that the Firm has advised that the Client(s) shall be responsible
to satisfy amy and all liens from the Client(s) net share of the seftlernent proceeds, including, but not

" necessarily limited to, inswance lien(s), Workers Compensation lien(s), Medicare lien(s), Medicaid

lien(s), and any and all other lien(s) applicable to this case.

15. It is understood and agreed.that if thé: élient(s) are Medicare eligible, or become Medicare
eligible, during the pendency of the lawsuit, the Medicare Recovery Act may require the Client(s) fo set up
qualified accounts known as a Medicare Set Aside (MSA) accounts to satisfy future medical expenses

which would otherwise be paid by Medicare.

_ 16. It is understood and agreed that the Firm has advised the client(s) that failure to comply
with all applicable Federal and State laws and Statutes pertaining to applicable liens, including Medicare
and Medicaid liens, could result in substantial penalties, including payment of past due liens with interest
and costs, as well as a potential forfeiture of future Medicare and/or Medicaid benefits,

By signature fo this Contract, agreement is acknowledged by the Client{s} to all of its provisions
and receipt of a copy of this Contract is acknowledged by the Client(s).

ey ¢
(W7

ROUN & DANZIG, P.C.

Mo T 7)ot/ 12-

Dated

Dated

Dated

Approved by Geoffrey N. Fieger: ' -
: Dated

Rev. Mar 2011
wpdata/office/office forrus/contract 3-9-11.standard

6b
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10/15/01 Memorandum

MEMORANDUM
TO: ‘ All Attorneys
FROM:  GNF
RE: REFERRALS

DATE: OCTOBER 15, 2061

I have repeatedly over the years told all Attorneys that no one may accept a referral from another
attorney, friend, former friend, former assaciate, efc., without bringing the case to me to détermine if we
want to take the case and invest money in it. Apparently, this in continually being ignored. As a result,
1 am handling itanother way.... if you don’t have a signed document by me agreeing to acceptthe referral,
the Firm will not pay you or the referring attorney.

7b
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1/14/17 Order (

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND
BUSINESS COURT

LAW OFFICES OF JEFFREY SHERBOW, PC,

Plaintift,
v, Case No. 15-147488-CB
Hon. James M. Alexander
FIEGER & FIEGER, PC,
Defendant,
/
ORDER

The Court, sua sponte, orders as follows:

In its Dec 16, 2015 Opinion and Order re; Summary Disposition, this Court specifically
found that the Michigan law and the Michigan Rules of Professional Conduct (not the Ohio Rules)
apply to this case. Defendant then filed an Application for Leave to Appeal this decision to the Court
of Appeals, which was denied. [Docket No. 330104 (May 20, 2016)]. As such, the Court will not
allow any testimony or discussion of the Ohio Rules of Professional Conduct during Trial. In fact, no
witness will be allowed to testify as to opinions about the law that governs this case. The law will be
presented by the Court to the Jury in the form of Jury Instructions.

Geoffrey Feiger is listed on the pleadings as an Attorney for the Defendant, Pursuant to
MRPC 3.7(a)(1), “[a] lawyer shall not act as advocate at a trial in which the lawyer is likely tobe a

necessary witness except where: (1) the testimony related to an uncontested issue.”! As a result,

1 “Michigan courts have observed that the purpose of the rule is to prevent any problems that would arise from a
lawyer’s having to argue the credibility and the effect of his or her own testimony, [and] to prevent prejudice to the

8b
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[ 1/14/17 Order (

should Mr. Feiger continue to remain counsel on this case, he may only offer witness testimony as to
uncontested issues. This restriction shall be waived if Mr, Feiger withdraws as a counsel of record.
On or before February 6, 2017, the parties shall provide proposed voir dire questions to the

Conrt. The Court will conduct voir dire. MCR 2.511(C).
IT IS SO ORDERED.

Januwary 17, 2017 [s/ James M. Alexander
Date ] Hon. James M. Alexander, Circuit Cowrt Judge

opposing party that might arise therefrom.” People v Tesen, 276 Mich App 134, 143; 739 NW2d 689 (2007).
2

9
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8/30/11 Letter from Mr. Sherbow to Ms. Hatchett

SHERBOW & ASSOCIATES, P.L.C.

Attorneys and Counselors at Law

2446 Orchard Lake Road
Sylvan Lake, Michigan 43320
248/481-9362 Fax 248/481-9406

wwrw, sherbowlaw.com

Jeffrey S, Sherbow
Michael J. Sherbow

August 30, 2011

Tennifer Hatchett

Gratiot McDougall United Community
Development Corporation

7720 LaSalle Boulevard

Detroit. Mi 48206

RE:  Gratiot McDougall United Community Development Corporation

Dear Ms. Hatcheu:

It was an absolute pleasure meeting with you last week and we did receive your multiple page
facsimile last evening relative to the articles of incorporation involving Urban Entity Group V,LLC.,
as well as the articles of incorporation of filing endorsement for Gratiot McDougall Homes, LLC

Of significant interest to me was the operating agreement and its amendment.

Tlroughout the course of the operating agreement for Gratiot McDougall, LLC, there are references
to 60% majority control to vote on all items. There was then an addendum wherein 51% was all that
was required 1o vote, pass and execute any corporate direction.

Of course it is interesting that your group, if you will, the Gratiot McDougall United Community
Development Corporation, has the 51%. 1also find it interesting that in most of the documents and
even in some of the other information that was provided with the complain, it indicates that Jennifer
Hatchett is apparently a managing partner. Ido see that Peter Barclae is actually doing all of the
work.

1 also had an opportunity to review the finance documents relative to the December 2010, documents
provided by the accountant from Clio, Michigan, It is interesting that he indicates that he is not
independent with regards to the financial statement and he has not audited or reviéwed the financial
staterents and does not express an opinion or give assurances as to whether the financial statements
are in accordance with the income tax basis of accounting.

-

Of other interest is a letter attached to the complaint by Mr. Barclae basically breaking down the
value of these homes if you're building eighteen homes and your construction loans total
$3,239,491.00, the construction costs on paper come down to almost $180,000.00. Of course there
is anoiher document that intimates the cost of each home is $145,000.00, but that doesn’t take into

10b
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8/30/11 Letter from Mr. Sherbow to Ms. Hatchett

Sherbow & Associates, PLC
August 30, 2011

consideration the extra $630,000.00 in other expenses of which I find difficultto domprehend in the
documents provided.

There apparently was a commitment from the City of Detroit for HUD money in the amount of 1.4
milfion dollars and then a two million dollar commitment from Charter Bank to iotal the 3.4 million
dollars for construction costs.

What is the current status of the construction? Whether or not the units are sold really wasn’t an
issue. Was the money loaned? Was the money borrowed? How was the money distributed? And
where did it go? How close to conclusion of construction of'the Gratiot McDougall project are you?

1 would like to schedule one more meeting with you and your principals to go over by wav of
a detailed analysis the documents provided. 1have not as of yet made coniact with the attorney
representing vou in that lawsuit for fear of upsetting the apple cart. If a dispute arises as between
your company and Mr. Barclae’s company, which came together for this joint venture, in the
agreement there is a reference to the appointment of an arbitrator to make a binding decision without
the need of going 1w litigation. '

[ do have a direction in my mind that [ would like to take which would include a demand for an
accounting as to all monies received from day one on the project. Clearly if there has been some
construction there have been some monies paid to somebody. 1 note on one of the financial
statements that there is allegedly money paid to or owed to Cymba. Now that Mr. Barclae’s
company and is that profit? Is that management fees? Is it for supplies provided?: We don’t know.

On the other hand; what we aiso have to discuss is a fee agreement between your, company and this
office. There apparently is a significant amount of leg work that yet has to be done and a
determination as_to whether or not we bifurcate the representation between your group and Mr.
Barclae’s group. There maybe a conilict for ane lawyer representing the interests of Cymba and both
of the Gratot MeDougall’s. The LLC may have a different interest than.your participating
organization. :

There might be a basis for some action or a claim for arbitration as between your 51% group verses
Cymba or the LLC. This would depend on really what we find out through an analysis of the
finances. :

I do believe tha;jt would be very important for us to hire an accountant or ;sgmeone with that
expertise to come in and actually inspect, visit, review, or otherwise comprehend the finances of the
entire organization. I would think that had the project gone well, everyone would have made some
money, but due to the hard economic times, there is a question as to whether or not any money has

“been siphoned off, There is corporate Hability if in fact the Charter One Bank funds were disbursed

and have not been repaid. Again you are a 51% shareholder, if you will, and your non-profit at
significant risk if Charter One proceeds to judgment on its mortgage/loan, i
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8/30/11 Letter from Mr. Sherbow to Ms. Hatchett

Sherbow & Associates, PLC
August 30, 2011

[ 'would recomnmend that if you can get vour troops together, that we meet at my office any evening
or afterncon depending on your schedules. I am located just outside of Pontiac; off of Telegraph
Road.

Izink this would have to be the next step as well as reaching some mutually beneficial arrangement
as to how to handle fees and expenses.

Very truly yours,

Jeffrey S. Sherbow

JSSiklo

12b

INd €7:8%:L 0207/8/6 DS 4 AIATADTY

Wd GE:2T'T 8TOZ/TE/T YOO W A9 AIAIT03Y




- Mr. Sherbow's Notes

<

|

;

|

|

e
J'

} X

{

|
|
|

|
|

Sh
5
~
!
§
?

Clerk 612312;0171 11511 AM

VLN

unty

\\ — 2007 e .m\ﬁ.ﬁ.w

R \ lr\frw A b @)\\w\\m\\‘
ford ?W@ N \ ¥

e ey

Tl

4

% —

, _moi bird i

DagTly Detn

N2 mﬂdﬂwﬁmﬁfmm?ﬁm?ﬁ

e .

3P Mop gl v S35 7 (-iz;;@r%m&geﬁ,

mmwbﬂﬁri&h& 2PN A,ﬂw\ww@, :

w
1
I
s u..-Wl!l}. - -
W o
i

- A £¢:81:L 020T/8/6 DOSIN AQ QIATADTY

Wd G€:2T:T 8T02/TE/T YOO W Ad A3AIF03Y




RECEIVED by MCOA 1/31/2018 1:17:35 PM

RECEIVED by MSC 9/8/2020 7:48:23 PM

Mr. Sherbow's Notes

edhse

i
{
|
i
|
i
;
i
;
:
_
i

: ; i
i : ;
: ; !
; : :
: i
i . :
i t ]
i 1 :
! ! {
;o i
i :
;
]
H ]
;
1
§
i
| .
: :
; i
i . i
i i H
: : ) ;
h B i H
: ;
: : _
4 H {
! i ] h ; ;
, [ ! ! |
t i i
; ! ! { |
; ; f
! i H
i ; !
i ; i
i i i
w P
! i
I j i
' ] i : : H
! 1 i { H i H
; { ; ;
i } H I H i
: i
! : !
| ™~
H :
m Y

i
i
i

v,
.l!r.f/.
Y

.t
/

Ty

:
M‘
i
.
;
i
]
i

e apady R A

R T S
AR

INV LL:LL ZLOZ/EZ/9 491D Aunog puepjep Bulji g o

e

14b



Mr. Sherbow's Notes

Howmer. ~
R 1Y / / bbend
............... S i ;/ \\( TSSD -
ﬁ |
— \
T N — T
"""" e )
e B0 fredpn Mo AgE 107

ty Clerk 6/23/2017 11:11 AM

l
|
|

N b
:&;ﬂfax)%_ﬁw&&*ﬁ%%u;

]
i}_{}”{ij@ ﬂ Wi o /Cuﬂ\

g Oakiand Coun
7 ‘

AT T\

0% oY sy

——T

P

Received for Filin

A R e e e . e 1

INd €7:8%:L 0207/8/6 DS 4 AIATADTY

Nd SE:/T:T 8T02/TE/T YOO A9 aIAIFD3H




Mr. Sherbow's Notes wm
@
T
e
<
T
w
o S A @
.\aﬂ.unlhuﬂa\ﬁ.\l.,.hﬂu-ﬂyznku.\sa 6
e ~
et o e miamnt s - - — ——— . (@]
~
S
B S S
ro
S
~
e — ——— - A 8
S
M [P 1 VS . NP (')
< m .
b .
-
7!!
o
o~ Amﬁtx\ 5
"' PR - . PR
4
o
S e .
X
X e
Q
C e e s o e et rm s o o m v wpem m b mmrire s — e i i s A et emrra e PR e -
Pan)
P e e e e e e e
S
g o]
i
k - Sem et enmm . o e r————— ey 5\ A P ee bae e 4240 bbb et o e M mm ks aus Am et AEEAAA et e b e g S e ot ot St oo+ e e s - -
o
=
| . . L O .
o
[T
- .. e 4. O OO
@
=
S e . e e e e e e ) :
0O
e 1 .
5 R § R ; e et et e ) .

Wd SE:LT°T 8T0Z/TE/T YOOW Aq AIAIZOTY

16b




qL1

L Received for Filing Oakland County Clerk 6/23/2017 11:11 AM
i : ! : : E H i : ; i ‘
: : | 3 i ! i H ¢
| o
: ]
: ?
}
~ -
N
\h
= “3 g
| iy ‘ ) w
{ e i \ o
: @)
Sy =
R o~ @
~ 7
. a
=T ’ | s
{ “:EA 1 {
D ;:‘
| : )
i QK b
\
Ng .
AN
e
\{\ qb
.a §
| Nk
Pl b i | E P

Wd G€:2T:T 8T02/TE/T YOO W Ad A3AIF03Y

N €2:8%:L 0207/8/6 DSIN Aq AAAIADTY




——RECEIVED by MSC 9/8/2020 7:48:23 PM RECEIVED by MCOA 1/31/2018 1:17:35 PM

! 1

H ! H ) : 3 H , | ; N ! : ;
! i H : 3 . u . . ‘ i : .
: i : H i ; ; ; ; ! : : ¢ 0
L i : i : : : : : i :
: i ; i : 3 ; ; : - : : : :
1 i i H 1 " : ! H . . N
: i ! H i . 1 H H N i : !
: i ! ; X : : : : : ‘ }
: ; : { ; : ! u : : : :
: H : } : i 1 i i ) : . ; i
. § : ! . : i . . : ; i
L S S S oo S P m
! i i i i ! i ; : : i : i
! : ! ] i i i H H ! H : i : N '
: : } i ! : : ; ! ' ! i : : !
: : i ! . : : ; . : : ) : .
i ; : [ : i i i ; ; i i P :
i i : i E . : : }
: ; * ! , M ; { . i : :
H H ] . * . - 1
: i i i : i ; : ; : : ; ; ! ; !
: H ; H i § i ! : . ! ) : )
! : i i ! i : ! i : H ! ; ] : ;
H 1 . : 1 I : i R H ' : :
| i i : . : { ] \ i ! i Y ] i
! i i § : i : : : ! i ;
! ! } i H { ; : i ; ' . !
! ! i ! . ! : ) : : '
: : ‘ f . . i ; ; ' X ' : : :
i ' ¢ ] ‘ H : : ' ! - . .
H ! ' . B . :
I H L ! H H . i : i P
S : L oo
. , i : 1 B : ' i ) , B )
" _ i { { i ; : i . ; ‘ i ) .
: ; £ ! i ! ; : i ; ! :
n : i ; i { ; “ : i : : i : !
5 , : i _ : i i : ; : , ! ; :
+ ; : : i : { ! : . i ; ' i
o ; i i i i : H : . , H i ‘ { :
B B t R | i : H : '
Z : T oo b .
" : i ! ; i t ! ' ! i : i i :
K : i i i i i : } i | i : i ! H
: i i ! : ! ; ! i : : i ¢ : :
m : i : : i i : ! ; “ i : i ;
H H ! b H H 1 H H
5 w ol T S
! ! ! ! _ } i
o 3 i ! ! ; i ; : i ! ; :
a Al : ] i ! i ! i | i ! h
= | : __ ! P ! ; | .m ! P :
Ny T A D Do
N N ] ; ! ; : i “_ _, ! : m
! b I S A A S E R
o NS A R B L I 2 T S B
[ ; i i i : i i ' i : H H | i
i i t : } : ! : : ] : i : : T
H : : ; : H ; 1 i H ' : : 3
Vo [ i _ : ! i { ! i ; ! i i i :
: . i : j H ; i H : { i : :
A : i ! i ; ; ; i i _ ; : i ; :
o~ | : oo A [ T T ool
“ i ' ! i ; : i i : i i ! i
I~ | i i 1 : , ; : i H : i '
i : { i ! { i H H i ! 3 : ;
: | ! : i i . : ! : i i i ; !
: H 1 i : : i , : i b X ' : d :
. h. } ! ! i 1 : i H ! : : .
: i 1 H ' H 4 H H 1 } L '
i ! i j i | i i : ; ; i
) T P A T T
. 1 i i i i i ; i { N H i
! ! ; ! !
: : | % ! .m _ ! j | ; : R
_ i : ! ! : : ;
; L i ) { : i ; i ! : :
: H | } : H i B :
s A R . h m F
v S 3 m : : H : ! ; !
: : ! H 1 : ! .
i : ] \ :
gl i i ! : ! :
{ H | t ! i M
.\..,I/_\ i i i i ; i
B _ I : i :
1 ¥ ¥
o b+ Fmmsr o st 850 o b L 3
AV A s.....ﬂ T H T AT et o S J S SR i .
,. : ; “ o : : -
H 1 N :
i i
i :

Y LLibL Z10Z/SZ/9 W8I0 Kunog puepieO Bulld 10} POAIadSY

18b



Mr. Sherbow's Notes

M
N
m
|
_

,,,,, AR S AR NS —)

\.J .
N €T:8%:L 0207/8/6 DSIN Aq AAAIADTY

e
IW\!MW
| N ) el - B
........... i _ B0 _
|

Received for Filing Oakland County Clerk 6/23/2017 11:11 AM

,\ -
o A @
A - g
. ) 4 = dppletin S
e < |
- oY Mindge, <
B ey v — O
T 7 g
— —— Wu - e W
11111 i\ D =
Y I - S >
2
- i - S—— bt e resmemnrimees O
£ =
S ﬂfs e e - it et e ” NI
B 5
. e _L
U - ce B
~
- W
o1
U
<

19b




Danzig Intake Sheet - Dorothy Dixon

oo FIEGER. FIEGER, KENNEY & JOHNSON INTAKE SHEET-- AUTO NEG.
Date of Call: ?/25/2- Date of Incident: 7_/_ /3/’2

Caller Name & Address: - gorprofrtm fijured Name & Address: .
Db, R roe m;e*v 'cé) QDORGAESL, p%om (2.0
7918 Utoprpen doek < 4
D0grEo,. 7%7_ e L2208 =

Telephone: S/5- 2087 2462 Type of Accident: 00 /Zéﬁ

Injury: Cese7 Wé@ééff}rﬁd{eﬁf /'29"‘;««2«&/;-171;“&_;

Facts:

‘Parget Defendant (Owner/Driver ): OA07
Address of Defendant: ChHRIVTES Lo
Location of Accident: £-28 SA& e ssteicat o7 O (:ﬂh'zbééw o
Cause of Accident: é“k’r el g Lhs ooy coagie, Jiu;[e
" P/R & PID: Offto STHIE L o & Witnesses:
Kassigned To: T 77D .
___Referred To: : Date Form Sent:

. Rejected, because

gk kR R A AL R R R AT EEEREREL TR R A LI AR AR TR RER AR TSROV LHT AL bR Bl b i AR S et h b i s

Receiving Attorney: Please fill out and fax back within § days

Date Referral Form Received:
Date of follow up call to client:
Date and Nature of Contact:
Additional Pertinent Information:

Referral Response:

__Accept File and Acknowledge Referral Fee
__ Reject File because

125 S |
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7/26/12 Mervie Rice Retention Agreement

- MEcER, FTEGER, KENNEY, GIROUX & DANZIG

A PROFESSIONAT CORPORATION

Yames LEARRINGTON, XV

ATTORNEYS AND COUNSELORS AT LAW SNCE 1940
Berey X JoXner

BRHNARD J. FIEGER 0522-1986

gt ANO B BAR 165890 'Wes THN Mz ROAD

GRorrRs? NrLs FIEGER MICETGAN 480752463 Leow ;:ll" ;i‘:;sxss

L FL ARD AZ BAR SOUTHRIBLD, MICHIG :;;:;No o
FerEMIAR JosgrE KENNBEY TELEPEOWE (248) 8356-6555 - cﬁLR .w Tf.uc;n

5 AND OH BAR A049.2005) ) HO . VWARNIOREE

b A FaX (248} 855-5148 prisnoniy "
RoBERT M. GIROUX Wessrrs: www. ficgerlaw.com PO P —
FerrRuy A, DANGE e-nail; info@hegeriaw.com . TASON BLANKRNSEI?

BriaN R, GaARvES
CARCLOVE M. "WHITTEMOR:

11 AM
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Jares 8. Oxtars
Manaenp: T\ SEBEIHERD
Appellate Repartment
Hparanl 4. CLAZER
Sixa & PAaTEL

, ME AND €O BAR
FLENO. /22X 7 Namrtmer . K AROD A
Cf Counsel
) BARRY FAYNER
Jaom Bxanr

CONTRACT FOR LEGAY, REPRESENTATION

IT IS HEREBY AGREED), by and between __ZPECAVIE L/ C &
N ' : ("Client(s)"} and FIEGER,

FIEGER, KENNEY, GIROUX & DANZIG, P.C. (the "Firm"} as follows:

I,  The Firm is retained by the Client(s) for legal representation in connection with a claim for
ST on c:[/o 7 CoRSTTUCH e e, ﬂ?’é’?&ﬂﬁﬂ. AR
oy swd ol fesScmny Fritey | Leashufies o %?,a <
r'd . i g
datermene o /%9/@@% Lo S sceclstt o T5Sr2
2. The Firn agrees to represent the. Client(s) in said matter. This Retainer does not include any

Appeals that may be necessary. If an Appeal is necessary then the Client must retain the Fimm on a
scparete basis and/or pay Quantum Meruit for the legal services petformed on Appeal.

3. Asalegal fee for this representation, the Firm shall receive an amount equal to one-third (1/3)
of the net of any recovery, The net of any recovery, as defined by the Michigan Supreme Court, is equal
to the total amount of any sum recovered, including the costs taxed and any interest included, whether by
settlement or judgment or otherwise, less all disbursements properly chargeable to the enforcement of the

claim or prosecution of the action.

- 4, Apart from the fees to which reference is made in Paragraph 3 herein, it is agieed that the

: Clieni(s) is ultimately responsible for payment of the necessary disbursements for enforcement of the

claiim or prosecution of an action as these disbursements are incurred by the Firm. These disbursements
may include, but are not limited to, court filing fees, subpoena fees, fees for privale investigators,

" gecoutitants, or other professionals, expert witnésses, conrt reporter transcripts, telephone charges, travel

expenses for attomeys or investigators, copying charges-and any other disbursements which the Firm

deémis necessary forthe proper pursuit of the casel “Ttis ‘also dgreed that, to the extent such disbursefprits~ :=.-
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7/26/12 Mervie Rice Retention Agreement

are made by the Firm on behalf of the client(s), the client(s) will be responsible for interest on such
disbursements at the rate of 7% per annum from the proceeds of any monies secured on aclient's behalf by
the Firm,

3. In the event there is no recovery, the Cheni(s) shall pay no legal fee. Hov.‘reve;', the
Client(s) may be respansible for paying the disbursements referred to in Paragraph 4 to the extent required
by Michigan law. .

6. The Firm is hereby.speciﬁcally authorized and empowered by the Clisnt(s) to endorse the
name of the Client(s) to any checks, drafis, mongy orders, or other negotiable instruments which are

. teceived by the Firmz on behalf of the Client(s) for the purpose of negotiating the same so that the proceeds

may be placed in a trust account and disbursed in accordance with this Contract.

7. It is acknowledged.by the Clieni(s) that the Firm has advised the Client(s) that attorneys
may be employed under other fee arrangements than that indicated in this Confract for Legal

Representation, such other arrangements including those involving fees computed on a rate per hour, or

flat fees ot per diem fees, The Clieni(s) speeifically acknowledges that by agreeing to the contingency
fee, the Firm may receive fees which are greater than would be the case if one of the other fee
arrangements indicated in this paragraph were used. However, the Client(s) have determined that such a
factor is acceptable to the Client(s) because the Client(s) understand that there is a risk that the Firm may
receive no fees under the contingency fee arrangement or may receive less than if one of the other fee
arrangements were used and because use of the contingency fee arrangement does not require that the
Client(s) pay fees to the Firm in advance of services, at the time services are fendered, or prior to any
-recovery. Therefore, it is the affirmative election of the Clieni(s)} to retsin the Firm on the bagis of a

_contingency fee amrangement becanse it is the belief of the Client(s) that it is in the best inferest of the
Client(s) to do so. '

8. It is understood by the Client(s) that the Firm makes no promises or guarantees as to the .

oé;tcome of the case orany aspect thereof. It is agreed by the Clieni(s) that the Firm may take whatever
action the Firm, in its professional judgment, deemS appropriate for the proper prosecution of this matter.

9. Itisunderstood by the Client(s) that the Firm makes no promises or guarantees as to the tax

- consequences of any recovery in this case; further, it is understood that where a Litigant's recovery

constitutes income, the Litigant's income may inclede the portion of the recovery paid to the Firm as a
Contingent Fee, .

“10.. It is undetstood by the Client(s) that this Contract refers only to the matfer to which

reference is made in Paragraph 1 and does not cover any other matter. . If representation is required with
respect 10 a matter other than thet to which reference is made'in Paragraph 1; apew and separate contract
will be required. If.a probate proceeding is required in connection with any matter referred to in
Paragraph 1, said probate proceeding is considered to be a separate matter for which an additional feg will
be applicable at the fime of recovery. '

- 1L, Inthe event the F:rm is discharged by the Client(s) without cause of in the event that the
Fixm terminates its services die o some occurrence which is not the fault of the Firm's, the contingdney
fee portion of this agreement. Will'be held for naught and that the Fimn witl be entitted to afee based on

quantonmeuit. It is Specifically agreed by the Clieni(s) that the Fifm.shill Hixve 3 lien against any sum,
" recovered to the extent of said costs or expenses-as indicated in Paragraph # ictats which e thebired By
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7/26/12 Mervie Rice Retention Agreement

 the Firrn, and that said lien is to be granted a preference, to the extent permitted by law, over any other
Hens or obligations which may be satisfied from said recovery. Inthe event the Fimm is discharged by the
Clieni(s), the client shall be allowed access to theif file maiitained in the office of FIEGER, FIEGER,
KENNEY, GIROUX & DANZIG, P.C. Upon payment of costs incurved to date plus reasonable copying
charges, the Client(s) shall be entitled to a copy of their file.

12, In the event the Fim of FIEGER, FIEGER, KENNEY, GIROUX & DANZIG, P.C.

* decides that this matter should be referred to outside counsel ar another law firm, the plaintiff understands

that the Firm of FIEGER, FIEGER, KENNEY, GIROUX & DANZIG, P.C. shall be entitled to a portion
of any attorney fee that may be eventually received in this matter and consent fo same.

13.  Inaddition, it is specifically agreed to by the client(s) that FIEGER, FIEGER, KENNEY,

GIROUX & DANZIG, P.C. shall have a lien apainst any sum covered to the exfent of said costs, expenses

and/or fees as indicated in paragraphs 4 and 11 herein, which are incurred by the Firm, and that such Jien is
10 be granted a preference to the extent permitted by law, over any other liens or abligations which may be
satisfied from said recovery.

ACKNOWLEDGEMENT OF DISCLOSURE-REGARDING CLIENT LIEN OBLIGATIONS

14 Tiisundessiood and agreed that the Fimm has advised that the Clieni(s) shall be res;:onsible'

o satisfy any and all lens from the Client(s) net share of the settlement proceeds, includitig, but not
necessarily limited to, insurance len(s), Workers Compensation lien(s), Medicare lien(s), Medicaid
Len(s), and any and all other lien(s) applicable to this case. )

15, Itisunderstood and agreed.that if the Client(s) are Medicare eligible, or become Medicare
eligible, during the pendency of the lawsuit, the Medicare Recovery Act may requirs the Clieni(s) to setup
qualified accounts known as a Medicare, Set Aside (MSA) accounts to satisfy future medical expenses
which would otherwise be paid by Medicare.

16. ° Ttis understood and agreed that the Firm has advised the client(s) that failure to comply
with all.applicable Federal and State laws and Statutes perfaining to applicable liens, including Medicare
and Medicaid Hens, could result in substantial penalties, including payment of past due liens with interest

* and costs, as well as a potential forfeiture of fiture Medicare and/or Medicaid benefits.

By signature to this Contract, agreement is acknowledged by the Client(s) to all of its provisions
and receipt of a-copy of this Confract is acknowledged by the Client{s).

FIE@/F - ROUX & DANZIG, P.C. '
y . [+]
ey ZLG 7L 40
v, ™ %
- . ) Dated —
' . : Dated .
' Approved ) Geofitay N Flegesi > - -~ + 12 i ma s L
Dated
Rev. Mar 20H

wpdata/office/office formsfeontract 3-9-11.standard

23b

INd €7:8%:L 0207/8/6 DS 4 AIATADTY

Wd GE:2T'T 8TOZ/TE/T YOO W Ag AIAITD3Y




11 AM

Received for Filing Oakland County Clerk 6/23/2017 11

Braware J. FIZgER Lanzas88

M1 AND HY BAR

GEorFREY Ners TIRGER

ML, FL AND AZ BAR

FErEMIAE JosErs KEWNEY
0.949-2005)

Ml AND OH BAR
RoBERT M., GIROUX

8/6/12 Phillip Hill Retention Agreement

FIBEGER, TIEGER, KENNEY, GIROUX & DANZIG

A PROFESSIONAL CORPORATION

Jamus ¥ HawRaieoonw, v
Berew K. ToyNER

Limow J, WEBiss
HI AND FL BAR

MioEARL T. HAaTTon
THOMAS R, WanNioxws
JonamHAN B, MARKO
STEPREN M. SMOLENSTE

ATTORNEYS AND OOU‘NSEI_JORS AT LAW SINCE 1350
10390 WES® THN MILE RoaD
SourariELp. MICHIGAN 48075-2463
TELEPHONE {248} 355-5555
FAX (248) 355-5148
WEBsrrR: www.fiegerlaw.com

JEFFRBY A, DANZIG

g-mail: info@fiegerlaw.com

B, JasonN BrLaggowssre
BRLan R, Gagves
Carorng M. WHIDTEMORE
Jayps 8. Urare

MLARDIN T. SEEPHRRD
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Appeligee Depariment
HYATHER 5. GLAZER

Sia G. Pamer.
Ml AHD SO BAR

FILE NO. /2?(‘;7

T

. Qf Caunsel
BARRY Faxwe
Tanik DEAM

CONTRACT FOR LEGAL REPRESENTATION

IT I$ HEREBY AGREED, by and between 7%’/ // o /54//

N {"Client(s)"} and FIEGER,
FIEGER, KENNEY, GIROUX & DANZIG P.C. (the "Fion") as follows:

1. The Firm is yetained by the Client(s) for legal representation in connection with a clairn for
SisT Cort  Boon g FTETTD  Cofan A lppnce /6'733«.4__‘_(_:?
Sy aood oW e Loroey _Bosmicles on _Lopal
demforitece olf ,me@,m:f[,é ot @ preCentomi’ e P2

2. The Firm agrees to represent the Client(s) in said matter, This Refainer does not include any
Appeals that may be necessary. If an Appeal is necessary then the Client must refain the Firm on a
separate basis and/or pay Quantum Meruit for the legal services performed on Appeal.

3. Asalegal fee for this representation, the Firm shall receive an amount equal to one-third (1/3)
of the net.of any recovery, The net of any recovery, as defined by the Michigan Supreme Court, is equal
to the total amount of any sum recovered, including the costs taxed and any interest included, whether by
settlement or judgment ot otherwise, less all disbursements properly chargeable to the enforcement of the
claim or prosecution of the action.

4, Apart from the {ees to which reference is made in Paragraph 3 herein, it is agreed that the

Client(s) is uitimately responsible for payment of the necessary disbursements for enforcement of the

claim or prasecution of an action as these disbursements are incurred by the Firm. These disbursernenis
may include, but are not limited to, court filing fees, subpoena fees, fees for private investigators,
avcountants, or other professionals, expert witniesses, court reporter teanscripts, telephone charges, travel
expenses for attorneys or investigators, copying charges and any other disbursements which the Firm
deerns tiecessary for the proper pursuit of the ¢asé.  Itis also agreed that, to the extent such disburserments
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8/6/12 Phillip Hill Retention Agreement

are made by the Firm on behalf of the client(s), the client(s) will be responsible for interest on such
disbursements at the rate of 7% per arnum from the proceeds of any monies secured on a client's behalf by

the Firm.

s, In the event there is no recovery, the Client(s) shall pay no legal fee. However, the
Client(s) may be responsible for paying the disbursements referred to in Paragraph 4 to the extent required
by Michigan law.

6. The Firm is hereby specifically authorized and empowered by the Client(s) to endeorse the
name of the Client(s) to any checks, drafis, money orders, or other negotiable instruments which are
received by the Fimm on behalf of the Client(s) for the purpose of negotiating the same so that the proceeds
may be placed in & frust account and disbursed in accordance with this Contracl.

* 7. Itis acknowledged by the Clicni(s) that the Firm has advised the Client(s) that attorneys
may be employed under other fee arangements than that indicated in this Contract for Legal
Representation, such other arrangements including those involving fees computed on 2 rate per hour, or
flat fees or per diem fees. The Client(s) specifically acknowledges that by agreeing to the contingency
fee, the Firm may receive fees: which are greater than would be the case if one of the other fee
arrengements indicated in this paragraph were used. However, the Client(s) have determined that such a
factor is acceptable to the Clierit(s) because the Client(s) understand that there is a risk that the Firm may
receive no fees under the contingency fee arrangement or may receive less than if one of the other fee
arrangements were used and because use of the contingency fee amangement does not require that the
Client(s) pay fees to the Firm in advance of services, at the time services are rendered, or prior to any
recovery. Therefore, it is the affirmative election of the Client(s) to retain the Firm on the basis of a
conlingency fee arrangement because it is the belief of the Client(s) that it is in the best interest of the

Client(s) to do so.

8. It is understood by the Clieni(s) that the Firm makes no promises or guarantees as 1o the
outcome of the case or any aspect thereof. It is agreed by the Client(s) that the Firm may take whatever
action the Firm, in its professional judgment, deems appropriate for the proper prosecution of this matter,

2. Itisunderstood by'the Client(s) that the Firm makes no promises or guardntees as o the tax
consequences of any recovery in this case; further, it is understood that where a Litigant's recovery

constitutes income, the Litigant’s income may include the portion of the recovery paid to the Firm as a
_ Contingent Fee. .

*10. It is understood by the Client(s) that this Contract refers only to the matier to which
reference is made in Paragraph 1 and does not cover any other matter. If representation is required with
respect to a matter other than that to which reference is made in Paragraph 1, a new and separate contract
will be required. If a probate proceeding is required in connection with any matter referred to in
Paragraph 1, said probate proceeding is cousidered to be a separate matfer for which an additional fee witl
be applicable at the time of recovery,

{i.  Inthe event the Firm is discharged by the Client(s) without cause or in the event that the
Firm terminates its services due to some occurrenice which is not the fanlt of the Firm's, the contingency
fee portion of this agreement will be held for naught and that the Firm will be entitled to a fee based on
quantum imervit, It is specifically agreed by the Client(s) that the Firm shall have a lien against any sum

recovered to the extent of said costs or expenses-as indicated in Paragraph 4 herein which are incurred by’
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the Firm, and that said lien is to be granted a preference, to the extent permitted by law, over any other

" Kens or obligations which may be satisfied from said recovery. Inthe event the Firm is discharged by the.

Client(s), the client shall be atlowed access to their file maintained in the office of FIEGER, FIEGER,
KENNEY, GIROUX & DANZIG, P.C.  Upon payment of costs incurred to date plus reasonable copying
charges, the Clieni(s) shall be entitled to a copy of their file. :

12..  In the event the Firm of FIEGER, FIEGER, KENNEY, GIROUX & DANZIG, P.C.
decides that this matter should be referred to outside counsel ar another taw firm, the plaintiff understands
that the Firm of FIEGER, FIEGER, KENNEY, GIROUX & DANZIG, P.C. shall be entitled to a portion
of any attorney fee that may be eventually received in this matter and consent to sarme.

13.  Inaddition, it is specifically agreed to by the client(s) that FIEGER, FIEGER, KENNEY,
GIROUX & DANZIG, P.C. shall have a lien against any sum covered to the extent of said costs, expenses
and/or feés as indicatéd in paragraphs 4 and 11 heréin, Which dre incurred by the Firm, and that sudh lien s

to be granted a preference to the extont permitted by law, over any other liens or obligations which may be

satisfied from said recovery.

ACKNOWiEDGEMENT OF DISCLOSIIRE REGARDING CLIENT LIEN OBLIGATIONS

i4 It is understood and agreed that the Firm has advised that the Client(s) shall be responsible
to satisfy any and all liens from the Client(s) net share of the settlement proceeds, including, but not
necessarily Hmited to, insurance len(s), Workers Compensation lien(s), Medicare lien(s), Medicaid
lien(s), and any and all other lien(s) applicable to this case.

15, Ttis understood and agreed.that if the Client(s) are Medicare eligible, or become Medicare
eligible, during the pendency of the lawsuit, the Medicare Recovery Act may require the Client(s) to set up
qualified accounts known as a Medicare Set Aside (MSA) accounts to satisfy fiture medical expenses
which would otherwise be paid by Medicare,

16. It is.understood and agreed that the Firm has advised the client(s) that failure to cémply

* with all applicable Federal and State laws and Siatutes perfaining to applicable liens, including Medicare

and Medicaid liens, could result in substaniial penalties, including payment of past due liens with interest
and ¢osts, as well as a potental forfeiture of future Medicare and/or Medicaid benefits,

By signature to this Coniract, agreement is acknowledged by the Client(s) to all of its provisions

and receipt of a copy of this Contractis-agknowledged by the Client(s).

FIE@;—EGE KE & DANZIG, .C.
oy ‘Aip gk 962019
(/ W - Dated v
Dated
Dated

Approved by Geoffrey N, Fieger:
- Dated

Rev, Mar 2011
wpdata/office/office forms/contract 3-9-11.5tanderd
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2/20/15 Letter from Mr. Sherbow to Mr. Fieger

L.AW OFFICES OF JEFFREY S. SHERBOW, P.C.

Attorneys and Counselors af Law

2446 Orchard Lake Road
Sylvan Lake, Michigan 48320
248/481-9362 TFux 248/481-9406

www.sherbowluw.com

Jeffrey S, Shecbow Law Offices of Matthew S, Wood, PLLC
jeff@Sherbowlov.com msw @Sherbowlaw.com

Februaty 20, 2015

Geoffrey N. Fieger, Esquire

Fieger Fieger Kenney Giroux & Harvington PC
19390 W 10 Mile Rd

Southfield, M1 48075

INd €7:8%:L 0207/8/6 DS 4 AIATADTY

Tom Intili, Esquire

130 West Second Street
Suite 310

Dayton, Ohio 45402

RE: Linden/Rice v Complete General Construction, Inc.
Your File Nos, [2869, 12887, 12868, 12847

Dear Gentlemen:

As you are aware, when this very tragic accident first occurred in 2012, T was instrumental in
referring these matters to Mr, Fieger's office. As a result, there was a series of cotrespondence
confirming and memorializing the expectation of a referral fee as well as a division of the net fee
being generated.

Itis iy understanding that you gentiemen were fabulously successful on the liability phase and you
look forward 1o the upcoming darnage phase at the trial court.

If I can be of any assistance with the family or in dealing with them, it would be my pleasure to do
50.

T wonld appreciate a status update and indication of your expectations at this time.

Thanking you in advance. remain...

Very truly yours,

Jeffrey S. Sherbow

J8Sklo
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4/7/15 Notice of Lien

TN THE COURT OF COMMON PLEAS
MONTGOMERY COUNTY, OHIO

FORWART: T, LINDEN, BESQ,
Exenutor of Bsiate of Chales Rice, stal

Plainlfi, {ase N 2012 OV 68205
A3 {fmdge Gomoan)
Magisirate Sudge Focksmeng)
COMPLETE GENERAL CONSTRUCTION,

Defermiant

NOTCR OF ATTORNEY LIEN

Jeiftny 8. Bherbow, by and throngh the Law Offices of fedivey 5, Bharbuw, PC, na aftorney
at Inw fy Bie State of Mickigan, Michipan State Bar Number B25324, heushy Slos this Attormey's
¥ ien pnd olsims @ Hen In the weount of 20% of sy and all attorney ey ravtverad om and spsingt
sy and st settienents reached relative t Dovothy Dixon, et af v Congplete (eneral Comstnusiion,
Ine., Case Momber 2012 CV 58206 purswwd ta sigroement and covespondiaics as atiached hewste,
Said Hen smota s in the moount of 28% of the nes zﬁiﬁm@y fois ganaxaiaﬁ srising fove this
Hiipation, whether by jur,-y gy seitlement, In seid action as referenced wilch was nstituted for said
clignts o the Moentgomesy County Comsoon Pleas Uourt, said madier being filed an or sboat
Novernber 19, J012. Py

RESPECTFULLY SUBIITIERD,
Law Grricss o JErFREY 5. Shpiuow, FO

/f\
By SA b
“E.M.mm 8. SHERROW {£-25314)
et 6 OREHARD LAXE ROAD
SvivanLase, Miowaans 48338
Psicom: 248/481-0363

DIATEDT APRIL 7, 2015
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3/31/15 Letter from Mr. Fieger to Mr. Sherbow

TFroder, fIaER, Kervmy & HaskiNerow

Eaanann YR TEDER 080185
M ANE Y BAR

SROFFRBRY Woars Fraseg

PE L AT AL TR

SRRIEAMLAN JOSRDH Wensny
£1 AND DM AT ApathRobIr
FaMER T R ARBROIOTON, IV

Tetfrey Sherbow
2444 OQrehard Lake

A PROTESSIGNAL OORPORATINN

ANTOWRNETE AND COUNSELORE AT LAy SONds 150
10380 Wrs 'Puy Mare Roxd
RO TEFIeLD, MIOmIcaw 48073-24683%
FELEFHGER D18 3695585
B 1248) 3535145
WasstraE www, Hegoriaw.com
e-mail; info@fiegeriaw.cont

Rareh 3, 2018

Rond

Sylvap Eake, MI 48320

Dear Mr, Sherhow:

Heiey B Jovswa
Claprrise G WIRITENawvoT:
dayims 5. sl

TREXKY 5 Daves
SEXTRABLRONE L S0 winsa
GARY N, Bener, IR.
CHRysTray P oL
Tawvisn AL Dwonemay
AEAIT N, WAINR
OaERen T Perarsoa
FETVONE B WILEEAMes
Bwvaw W Pataas
Bruminon L, ADBLSN
Appefianr Deporiient

SR G Paner.

M ALD QO BAR

MWaapasrw D Brasuram
Of Catowed

Bangy Flagse

FJoan Bear

gy 3, Wesse

LAY Fo TURUSH CUBODH08:

A very woubling problem bas arisen with the cases I have been handiing fa Dayton, Ohio,

T was eriginal v informed by Mr. Danzig that you seforred the casse o us. 1 have sow
vonfimned that vou did noy, and that any represeniions o the COMYETY ave vpirce,

Indeed, miy office was InitiaHy directly comacted by Ms, Rice within 4 days ofthe
aceident, You obvivosly didn™ raler hor cave, she dovse™ even know you. Neithar does My
HilL vor M. Dixon. Indzed, sven Dion Rice told yon at lds father's Toneral that he bad eonsacied

our offices.

What prompled you and My, Danzig 1o think that you could elaim a reforral fee? |

TEERA,

UNFivile

Ver gy veuwrs, ,
,:»'.f.f"'d
A

jy

a5

o . i
/@e‘f}}j}ey Fieger
& é-,‘:')
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4/15/15 Letter from Mr. Fieger to Mr. Sherbow

Freamr, Timerr, Renwnr & HARRINGTON

A FROPISSIONLE: SOBOIORATION

SEFDRMENG AND QOUNSRLORS AT LAY SENOE 318450

BERRALRY T, SPITCHOIT GeNeIngs i “TBEQ‘ Tmﬁ MILE Roan . Feram 1, Jovi

o AR 6 220 BOUTHFIRLD, MICHIGAN 420750455 Gt ¥ Wiemag
?ﬁgig?:i\gm Friwng TRLEPEON (248! 8505555 Fanas 8. Uravy e
- Hax 124385 365148 TRANx &~ DawiEs
DERSMIIAY FOSETIT B vey .

W a2 O o Friiged TEBAINR: Worw, Hegeritw.couy f‘“"“‘%ﬁ“*ﬂ ¥. Sovrnysmy
Tasiny T ananiiert 1Y e-mail info@Fegediow.com A B Wy, Ja

Cernesrcs B, Uonrs
Bayan A, Dworswagm.
Arrin N, asos
Oa2OUTEGI £, PHIATIA
ALTOND B Werrzaae
Evaw N, Barean
Brmrioek B, Anutsar
Appeliare Bepartnent

By & Paner
A 2O Fad
Matmivsw Th EL AU A
Sf Cetenpent

Aol 1 . BARRY Favan
e} 13, 2045 Fauz Biasg

. R Leex ¥, Weiss
Jeffrey §. Sherbow, Bsquire P

i.aw Offices of JefTary S, Sherhow, R.C. Ry F RIS atnnisnn
2446 Orchard Lake Road
Svivan Lake, #Hohigrn 48320

Re: Estute of Charles Rice .-
Frear M S‘hz:rbm;::

Sovemt weeks ago, I wrote (o yon asking that yoo contact me o sxploin how you made an
sppavent “claimn’ that you had referred the Shar *Rice™ cases tn my office. "You never contacted
",

Insteatl, today [ lrasmed that you had improperly filed a false “ilen™ with the Obie court, 1
have boen informed that yoar actions may be conirazy 1o the Reles of Professtonal Responsibility
fn Glsto, They wmay dlss be contrury to the Rules is Michipan, and ofier pertinent siafutey, ’

1 pogsess overwhielming evidence that you never “referred” any of the Rice cases 1o our
offices. nfaer, the coly “clent™ you ever met was Dipn Rice, however, ks s rot g pesty, and he
comtacied o offfees befire vou mel i st his Bther's funeral,

You have never heen admitted pro hae vice In the Ohio case. Yo have never been an
antemey of record in the cdse. Your iproper fiiog consiitites an improper atienyt fo fnferfare
wifls the sritferment. - :

ReEgeNEIFERiing RaklarhGryrteied U AUUNAS RV 64:24

In sho, you have uo clhim aguinst any of the procesds of s case. You may think you
have a vontryel csim ageinst my fion, however, if you go down thatrond it witl be extremel
perifons for you,
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4/15/15 Letter from Mr. Fieger to Mr. Sherbow

Firger, Fiegar, Kennee & Bivroveron

Page Two

i you de pot take immediste steps 6 withdraw vaur false, seandalous and impmpér
pleading in the Ohio vaurt, bath myself, M, Intil, and nty shends wil! take further acton ageinst
you. .

Sincorely

firoy Fleger

GNEAK

rEsSRELRERINe Ralawh Gay e RerB0 S NG Fivi §4:24
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4/17/15 Letter from Mr. Sherbow to Mr. Fieger

LAW OQFFICES OF JEFFREY 8. SHERBOW, P.C,

Artorneys ond Counselors at Law
2446 Orchrard Lake Roud
Sylvan Lake, Michigan 48335
2ARMRIAMNT  Fay 238M81-0405

winwsierbowlaw.com
feffrzy 8. ShesbHow Laew Qitiees of Mathew B, Wing, PLLEO
JefiShehowliaw s ) suswidiShodhowlw Lo
April 17, 2015

Geoflrey N. Fleger, Bsgeire

Fieper Fieger Kenney & Husrington PC
19350 W 10 MileRd

Sowmifichd, M{ 48075

RE: Esiateof Chacles Rice
Drear Mir. Fiepen:

I did in fact receive your comrespondence whicl: was dated March 31, 2013 as wall as your
correspondence dated April 13, 20185,

] also had received correspondence from your firm rogunding this matter on Augnst 2, 2612 ag well
as fenwary 2, 2014, tdid roach out to you back on Febrasry 20, 2013, aad did not have a resprnss
{fram your office,

In order to reftesh your memory, Latinch the correspondence from August 2, 2012, Janvacy 2, 2014,
s well as may letter of Febroary 13, 2013,

Lalso do acknowledge that 1 filed the attormey Hen in Ohle, althongh ! have centalnly bave noteoughe
to practice in Ohio, $o T question the need 1o proceeid Pro Hae Viee

In any event, | would fake fssue with your references thet I have noclaim to the fees in this taster
parsuant-to the commespondencs from vour partier a3 refirenced,

Twould not thisk that you would impune the integrity of your partaer, Jeflrey Danzig as hiy integrity
is ahove repraach. { infthated bringing Dion Rice to Jeﬁ%ey Danzig. Ihad & relationship with ﬂs;
Decedent Charles Rice thad pre-dated his death by ot least iwo veurs,

In any event. L have reached vt 1o you. | ondesstand that Mr, Danzig had reached aut to you this
past week and discussed tiose mafters With you. 1 alse would fike t do so mnd i appropriste have
My, Denyly, yourseifand Lmeet al & mutually conveniont ime, { donofselisha dhpt.ic and would -
rather git dowe as professionals and discuss thig ‘*’Ji?lttu‘
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4/17/15 Letter from Mr. Sherbow to Mr. Fieger

Apyil 17, 2015

1 would also includs and reference Michigan Rules of Pm&ssia;aat{tonénci, Rule 1.15 palt
Keeping Propenties, specifically “C* whioli is quoted s folfows..{ ¢}, =d Safe

i"’s‘fhen two orore persons {3ne of whors insy he the lavwyer) clzim
interest in the property, i shall be kepl separate by the Jawyer wmi
the dispate is tesolved. The lawyer shall pomptly distrituge ail
pottions of the properiy as to which the intefests are ot in dispute”

As a reguit of ray attomey Hon, it certainly would net affest the balancs of the distributs
N - A stribur
cliznts gor for that matter to My, Ingff, : t 1ot o tha

in eny cvaﬁt, I vertainly would Iike the opportanity to disouss this matier with v
converdence. My oell phone is (248) $80-0022, 0w at your

Pook forward to hearing fram vou. 1 remain...

Very tly yours,

Jef¥tey S, Sherbow

IS8k
ehelosure

33b
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3/31/15 "Client Letters"

March 31, 2015

Dear Mr. Fieger:

This is to confirm that I retained your office directly, Inever retained an attomey who
goes by the name of Jeffrey Sherbow. 1have no relation whatsosver with M. Sherbow, and he

did not refer my case to you.

£
Dion Rice

EXHIBIT 1

T —— —

34b
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3/31/15 "Client Letters"

March 31, 2015

Dear Mr. Fieger:

This is to confirm that ] retained your office directly, I never retained an sttorney who
goes by the name of Jeffrey Sherbow. I have no relation whatsoever with Mz, Sherbow, and he

did not refer my case fo you.

Sincerely,

Mervic Rice mm/ /ﬁ gg)

EXHIBIT3

35b
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3/31/15 "Client Letters"

March 31, 2015

Dear Mr. Fieger:

This is to confirm that I retained your office directly. I never retained an atiorney who
goes by the name of Jeffiey Sherbow, Ihave no relation whatsoever with My, Sherbow, and he

did net refer my case to you,

Sincerely,
Phil Hili
EXHIBIT 4
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3/31/15 "Client Letters"
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6/16/15 "Client Affidavits"

AFFIDAVIT OF BOROTHY BIXON

STATE OF MICHIGAN )
COUNTY OF OAKLAND %ss“

DOROTHY DIXON, first having been duly sworn, deposes and says:

1. I was a passenger in the automobile which Charles Rice was driving in
Montgomery County, Ohio, on July 13, 2012, when he was killed due to the negligesce of
Complete General Construction.

2. 1 suffered injuries in that same incident due to Complete General
Construction’s negligence.

3 I retained Geoffrey Fieger’s law firm to represent me in connection with the
injuries which I suffered in the incident.

4,  AtthetimeI decided to retain Mr. Fieger’s firm, 1 had never heard of Jeffrey
Sherbow, 1 had never met Jeffrey Sherbow, and I was not guided by Mr. Sherbow to Mr.
Fieger’s law firm.

5. Nooneever discussed with me at any time any division of legal fees between
Sherbow and the Fieger firm and I was unaware that Jeffrey Sherhow was alleging that he
was to receive any fees front my case.

6. Had I been aware that Sherbow was to receive any fees from my case, I would

have objected because, to the best of my knowledge, Sherbow did absolutely nothing to

Pagelof 2

38b
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6/16/15 "Client Affidavits"

represent me in my case in Ohio, to perform any legal services in connection with that case,
to bring about the settlement of that case, or to do anything which was beneficial to me in
connection with that case.

7. Ifcalled as a witness, I am competent to testify to the foregoing facts.

DOROTHY DIROR ~/

Sworn to before me this
Hto day of June, 20135,

Vicao Yt

VANTSSA HADDAD
‘oA - . STATE OF GECHIGAN
g Tt - wArGMB

Com.s- g r e ~anewary 20, 20

) @E’ ing i the San 35 ! OAKLAND

Page2 of 2
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6/16/15 "Client Affidavits"

ATFIDAVIT OF DION RICE

STATE OF MICHIGAN )
Jss.:
COUNTY OF QAKLAND )

DION RICE, first having been duly sworn, deposes and says:

I T am the son of Charles Rice, who was driving an automobile in Montgomery
County, Ohio, on July 13, 2012, when he was killed due to the negligence of Complete
General Construction.

2. 1 retained Geoffrey Fieger’s law firm to represent the Estate of my deceased
father.

3. I'was at my father’s funeral, grieving over his death, when I effiey Sherthow
first became known to me.

4, Atthe time that Mr. Sherbow came to the funeral, I atready had made contact
with Mr. Fieger’s firm.

3. Prior to contacting the Fieger firm, ] had never heard of Jeffrey Sherbow, T had
never met Jeffrey Sherbow, and I was not guided by Mr. Sherbow to M. Fieger’s law firm
because | already had comtacted the Fieger firm prior to Mr. Sherbow’s first meeting me

when he came to my father’s funeral.

Page 1 of 2
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6. No one ever discussed any division of legal fees with me before [ signed the
retainer agreement with Mr. Fieger’s firm on July 26, 2012, or at any other time and T was
unaware that Jeffrey Sherbow was alleging that he was to receive any fees from my case.

7. Had anyone asked me if I objected to Mr, Sherbow’s receiving any fees from
the case involving my father”s death, I would havé objected because, to the best of my
knowledge, Sherbow had no role at all in the pursuit of that case, did not perform any legal
services in connection with that caze, did not do anything which was beneﬁcial.to the Estate
of Charles Rice in connection with that case, nor did he direct me to the Fieger firm, as I
already had contacted that firm prior to Mr. Sherbow’s intrusion at the funeral.

8. If called as a witness, I am competent fo testify to the foregoing facts.

DION RICE

Sworn to before me this
/6 day of June, 2015,

ot
VANESSA HABOAD
|’ ROTARY PUS. . enm%%mmm
GOUNTY o <™ .
Comavssion Expires Fevryay 20 2018
gﬂ,hwmoﬁ_aﬁiam\rp
- Y
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AFFIDAVIT OF MERVIE RICE

STATE OF MICHIGAN )
Jss.

COUNTY OF OAKLAND )

MERVIE RICE, first having been duly sworn, deposes and says:

L. I was a passenger in the automobile which Charles Rice was driving in
Montgomery County, Ohio, on July 13, 2012, when he was killed due to the negligence of
Complete General Construction.

2. I suffered injuries in that same incident due to Complete General
Construction’s negligence.

3. 1 retained Geoffrey Fieger's law firm to represent me in connection with the
injuries which I suffered in the incident.

4, At the time I decided to retain Mr. Fieger's firm, [ had never heard of Jeffrey
Sherbow, I had never met Jeffrey Sherbow, and I was not guided by Mr. Sherbow to M.,
Fieger’s law fim,

3. No one ever discussed any division of legal fees with me before 1 signed the
retainer agreement with Mr. Fieger’s firm on July 26, 2012, or at any other time and I was
unaware that Jeffrey Sherbow was alleging that he was to receive any fees from my case,

6. Had I been aware that Sherbow was to receive any fees from my case, I would

have objected because, to the best of my knowledge, Sherbow did absolutely nothing to
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represent me in my case in Ohio, to perform any legal services in connection with that case,
to bring about the setilement of that case, or to do anything which was beneficial to me in

connection with that case.

7. Ifcalled as a witness, [ am competent to testify to the foregoing facts,

MERVIE RICE

Sworn to before me this
30 dgy of June, 2015.

i

i acik =
" <VANESSA HADDAD
ARY FUBLIC - STATE OF MICHIBAN
] e BOUNTY OF MACOMB
My Conemlpelon Explres February 20, 2019
Hskgapetumtyod .
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AFFIDAVIT OF PHILIP HILL

STATE OF MICHIGAN )
‘COUNTY OF OAKLAND %SS':

PHILIP HILL, first having been duly sworn, deposes and says:

1. I was a passenger in the automobile which Charles Rice was driving in
Montgomery County, Ohio, on July 13, 2012, when he was killed due to the negligence of
Compilete General Construction.

2. I suffered injuries in that same incident due to Complete General
ConStruction’s negligence,

3. I vetained Geoffrey Fieger’s law firm fo represent me in connection with the
infuries which I suffered in the incident.

4, At the time I decided to retain Mr. Fieger’s firm, I bad never heard of Jeffrey
Sherbow, I had never met Jeffrey Sherbow, and I was not guided by Mr. Sherbow to Mr.
Fieger’s law firm.

5. No one ever discussed any division of legal fees with me before I signed the
retainer agreement with Mr. Fieger's firm on July 26, 2012, or at any other time and [ was
unaware that Jeffrey Sherbow was alleging that he was to receive any fees from my case.

6. Had I been aware that Sherbow was to receive any fees from my case, I would

have objected because, to the best of my knowledge, Sherbow did absolutely nothing to
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represent me in my case in Ohio, to perform any legal services in connection with that case,
to bring about the settlement of that case, or to do anything which was beneficial to me in
connection with that case,

7. If called as a witness, I am competent to testify to the foregoing'facm.

e

PHILIP BIL.
Sworn to before me this
jo day of June, 2015.

MW,M

T T,

gm OF MICHIGAN
M Cummlss!hﬁm&bmw 20, 2019
A%’:itng ut the Gounty 0 _ﬂﬁnﬁ@__
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>
<

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND
BUSINESS COURT

LAW OFFICES OF JEFFREY SHERBOW, P.C., Oakland County Circuit Court
No. 15-147488-CB
Plaintiff,
HON. JAMES M. ALEXANDER
\%

FIEGER & FIEGER, P.C. d/b/a FIEGER,
FIEGER, KINNEY & HARRINGTON, P.C.,

INd €7:8%:L 0207/8/6 DS 4 AIATADTY

Defendant.
/

GREGORY M. JANKS (P27696) GEOFFREY N. FIEGER (P30441)
Attorney for Plaintiff Attorney for Defendant
2211 S. Telegraph Road, #7927 19390 West Ten Mile Road
Bloomfield Hills, MI 48302 Southfield, M1 48075
(248) 877-4499 (248) 355-5555
sresi@ianksiaw.com o Heger@fegeriaw.com
JAMES G. GROSS (P28268) MARK R. BENDURE (P23490)
Attorney of Counsel for Plaintiff Co-Counsel for Defendant
615 Griswold Street, Suite 723 15450 E. Jefferson, Suite 110
Detroit, MI 48226 Grosse Pointe Park, MI 48230
(313) 963-8200 (313) 961-1525
joross @ snsappeals. o bendurelaw @cs.com

MOTION FOR PARTIAL SUMMARY DISPOSITION

NOW COMES Plaintiff, LAW OFFICES OF JEFFREY SHERBOW, P.C., by and through its
attorneys, GREGORY M. JANKS, ESQ., and its attorneys of counsel, JAMES G. GROSS, P.L.C., and
says:

1. This is an action to enforce a written agreement whereby Defendant obligated itself to pay
Plaintiff a percentage of the attorney fee that Defendant received as a result of the settlement of four

cases referred by Plaintiff.

FEE
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2. For the reasons set forth in the attached Memorandum, a prima facie enforceable contract
exists obligating Defendant to pay Plaintiff the referral fee, because MR. DANZIG had the apparent
authority to enter into the contract on behalf of Defendant.

3. Defendant has advanced the affirmative defense that the fee sharing agreement is illegal
and, therefore, unenforceable because the clients were not advised of it at the time of their retention of
Defendant. MRPC 1.5(e).

4. Defendant has the burden of proof on that affirmative defense.

5. The only relevant factual issue is whether the clients were advised of the fee sharing

INd €7:8%:L 0207/8/6 DS 4 AIATADTY

agreement at the time they retained Defendant.

WHEREFORE, Plaintiff, LAW OFFICES OF JEFFREY SHERBOW, P.C., asks this Court to

rule:
(O There exists a prima facie enforceable contract obligating Defendant to pay
Plaintiff the referral fee in question; and
(2) The only remaining factual issue, on which Defendant has the burden of proof, is
whether the clients were advised of the fee sharing agreement at the time they
retained Defendant.
GREGORY M. JANKS (P27696) JAMES G. GROSS, P.L.C.
Attorney for Plaintiff BY: /s/James G. Gross
2211 S. Telegraph Road, #7927 JAMES G. GROSS (P28268)
Bloomfield Hills, MI 48302 Attorneys of Counsel for Plaintiff
(248) 877-4499 615 Griswold Street, Suite 723

Detroit, MI 48226
(313) 963-8200
Dated: July 1, 2016
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MEMORANDUM IN SUPPORT

INTRODUCTION

This is an action to enforce a written agreement whereby Defendant Firm obligated itself to pay
Plaintiff Firm a percentage of the attorney fee that Defendant received as a result of a settlement of four
cases referred by Plaintiff. Defendant has denied the existence of the contract, and has also challenged
its legality.

Plaintiff seeks a ruling by this Court that: (1) as a matter of law, a prima facie enforceable
contract exists for the payment of said fees to Plaintiff; and (2) the only remaining factual issue is
whether, at the time the clients signed their retainer agreements with Defendant, they were aware that
Plaintiff would receive a portion of the attorney fee.

FACTS: APPARENT AUTHORITY"

On July 13, 2012, a vehicle driven by Charles Rice was involved in an accident on I-75 in Ohio.
(MERVIE RICE Intake Form [Exhibit A], p 1). Mr. Rice drove off the road and into a ditch, striking a
viaduct. (Id.). Mr. Rice was killed. (Id.). Three of his passengers, MERVIE RICE, PHILIP HILL, and
DOROTHY DIXON, were severely injured. (Id., p 1-2).

Plaintiff* was Mr. Rice's attorney on other matters prior to the accident. (DANZIG Dep [Exhibit
B], p 10; DION RICE Dep [Exhibit C], p 28, 50-51). JEFFREY DANZIG was an attorney at Defen-

dant's office. (Exhibit B, p 6). He was assigned to Defendant's case intake department. (Exhibit B, p 6;

'"Plaintiff is seeking summary disposition pursuant to MCR 2.116(C)(10). Accordingly, it
will limit itself to relying on documents and uncontested testimony. The material in this section
of "Facts" will be limited to that relevant to MR. DANZIG's apparent agency to contract on
behalf of Defendant.

*Although Plaintiff is a firm, "Plaintiff" will be used interchangeably to denote the firm
and MR. SHERBOW.

48b
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FIEGER Dep [Exhibit D], p 10, 24). He was listed as a partner on the firm's letterhead. (Exhibit B, p

60; 8/2/12 Letter [Exhibit E]; SHERBOW Dep [Exhibit F], p 6).

AQ QAAIADTYT

On July 17, 2012, MR. DANZIG prepared an intake form for MERVIE RICE. (Exhibit A;
Exhibit B, p 13-14). That form indicated that Plaintiff was the referral attorney. (Exhibit A, p 2; Exhibit
B, p 20). The original intake sheets for DOROTHY DIXON and CHARLES RICE (Estate) are missing;
Defendant failed to produce them. (Exhibit B, p 27-28).

On July 26, 2012, a meeting was held at Defendant's office. (Exhibit B, p 29; Exhibit C, p 17;

Exhibit F, p 12). Present at the meeting were Plaintiff, DION RICE, MERVIE RICE, MS. RICE's

INd €C-8%-L 0C0¢/8/6 DS

daughter (Nya Keller), JODY LIPTON, ESQ., and MR. DANZIG. (Exhibit B, p 29; Exhibit C, p 11;
Exhibit F, p 12). That day, retainer agreements with Defendant were signed by DION RICE on behalf of
Mr. Rice's Estate (Exhibit G), and MERVIE RICE (Exhibit H). MR. HILL signed his retainer agreement
(Exhibit I) on August 6, 2012. MS. DIXON signed her retainer agreement on September 11, 2012.
(Exhibit B, p 41).

MR. DANZIG signed all of the retainer agreements on behalf of Defendant. (Exhibits G-I;
Exhibit B, p 41). On August 2, 2012, MR. DANZIG wrote Plaintiff under Defendant's letterhead
acknowledging Plaintiff’s entitlement to a one-third referral fee:

"Dear Mr. Sherbow:

"Kindly be advised that we accepted the above-captioned matter on referral from

you and your office, and are hereby acknowledging your one-third (1/3) referral fee in

this matter. Separate letters acknowledging your referral fee on all other cases will be

forthcoming as soon as those files are opened. Rest assured you are entitled to a

referral fee on all four cases that we will be handling, and I will send you separate
letters to that effect for each case as they are opened.

"Should you have any questions or concerns, please feel free to contact me.

"Very truly yours,

"Fieger, Fieger, Kenney, Giroux & Danzig, P.C.
/s/ Jeffrey A. Danzig

Jeffrey A. Danzig"
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(Exhibit E) (emphasis added). On August 15, 2012, MR. DANZIG wrote a letter (Exhibit BB) to MR.
SHERBOW confirming the referral fee on all four matters.

Because the underlying suit was in Ohio, local counsel was needed. (Exhibit B, p 15).
Defendant chose Thomas Intili, Esq., because it had worked with him before. (Id.). Originally, Mr.
Intili wanted a 10% fee, but subsequently demanded 20%. (Id.). A decision was made to adjust the fee
split. (Id., p 17). On January 2, 2014, MR. DANZIG wrote a letter under Defendant's letterhead to
Plaintiff and Mr. Intili so informing them:

"Gentlemen:

INd €7:8%:L 0207/8/6 DS 4 AIATADTY

"I just thought that given the new year, I would memorialize our mutual under-
standing of the fee relationship among us. Following our discussion in November of
2013, we agreed to a split of the attorney fees generated, as follows:

"Fieger Law Firm -- 60% of net fees generated;
"Intili & Groves -- 20% of net fees generated;
"Sherbow referral -- 20% of net fees generated.

"Geoff Fieger approved on 11/11/13 and as such, I am formally notifying you
both of our mutual understanding and agreement. Facilitative Mediation is fast
approaching on 1/17/14 in Columbus, OH, at which time I am hoping we can resolve all
claims.

"Thank you for your attention and continued assistance and cooperation.
Sincerely,
/s/Jeffrey A. Danzig
Jeffrey A. Danzig"
(Exhibit J) (emphasis added).

The case subsequently settled for $10,225,000. (Exhibit W).
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FACTS: ALLEGED ILLEGALITY OF FEE AGREEMENT"

On February 20, 2015, Plaintiff wrote a letter to MESSRS. FIEGER and Intili, reminding them
of his entitlement to a referral fee. (Exhibit K). On March 31, 2015, MR. FIEGER responded with the
following letter:

"Dear Mr. Sherbow:

"A very troubling problem has arisen with the cases I have been handling in
Dayton, Ohio.

"I was originally informed by Mr. Danzig that you referred the cases to us. I have
now confirmed that you did not, and that any representations to the contrary are untrue.

INd €7:8%:L 0207/8/6 DS 4 AIATADTY

"Indeed, my office was initially directly contacted by Ms. Rice within 4 days of
the accident. You obviously didn't refer her case, she doesn't even know you. Neither
does Mr. Hill, nor Ms. Dixon. Indeed, even Dion Rice told you at his father's funeral that
he had contacted our offices.

"What prompted you and Mr. Danzig to think that you could claim a referral fee?

I remain,
"Ver [sic] truly yours,
"/s/Geoffrey Fieger
"Geoffrey Fieger"
(Exhibit L).

As evidence of its averments, Defendant has produced four identical letters dated March 31,
2015 (Exhibit M), typed by MR. FIEGER (HILL Dep [Exhibit Q], p 30-31) and signed in Defendant's
office (DIXON Dep [Exhibit P], p 29), which read as follows:

"Dear Mr. Fieger:

Received for Filing Oakland County Clerk 2016 JUL 01 PM 12:32

"This is to confirm that I retained your office directly. I never retained an attorney
who goes by the name of Jeffrey Sherbow. Ihave no relation whatsoever with Mr.
Sherbow, and he did not refer my case to you."

*The facts set forth in this section pertain to the affirmative defense that the agreement to
pay Plaintiff a referral fee is unenforceable because the clients were not advised of the division of
fees as required by MRPC 1.5(e)(1).
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(Exhibit M).

Defendant has also produced four identical retention letters, also dated March 31, 2015,
purportedly from Mr. Intili, and signed by the clients, setting forth the terms of retention for a medical
malpractice(?) case. (Exhibit N). The author and typist initials ("GNF/vjk") indicate that the letters
were typed in Defendant's office (compare Exhibit L).

The clients also signed affidavits attesting, in identically worded paragraphs, that no one
informed them that Plaintiff would be receiving a portion of the attorney fees. (Exhibit R, 6; Exhibit S,

95; Exhibit T, q5; Exhibit U, 45).
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At their depositions, DION RICE (Exhibit C, p 12, 33, 52), MERVIE RICE (MERVIE RICE
Dep [Exhibit O], p 7, 25-26), MS. DIXON (DIXON Dep [Exhibit P], p 22, 31-32), and MR. HILL
(HILL Dep [Exhibit Q], p 19, 39) denied being informed by MR. DANZIG that Plaintiff would be
receiving a portion of the attorney fee. Citing attorney-client privilege, MR. FIEGER refused to allow
any of the clients to testify as to:

! Their cell phone records or numbers* (Exhibit C, p 21-22; Exhibit O, p 11-13)

! How it was that they came to sign the affidavits (Exhibit O, p 24; Exhibit P, p 31)

! How it was that they came to sign the letters addressed to MR. FIEGER (Exhibit
C, p 39; Exhibit O, p 21-22; Exhibit P, p 26-27; Exhibit Q, p 30-31)

! How it was that they came to sign the Intili retention letters (Exhibit O, p 23-24;

Exhibit P, p 28; Exhibit Q, p 14)

! Whether they received anything in exchange for their testimony and signatures
(Exhibit Q, p 29-30).

*The cell phone numbers and records were requested to enable Plaintiff to check the
accuracy of the clients' accounts of when they contacted Defendant, and when they spoke to
Plaintiff.
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JODY LIPTON, ESQ., was retained to represent the clients as to first-party no-fault benefits.
(LIPTON Dep [Exhibit V], p 20, 24, 28). She was present at the July 26, 2012, meeting (id., p 19), and
accompanied MR. DANZIG to sign up MR. HILL and MS. DIXON (id., p 35, 48-49).

MS. LIPTON was told by MR. DANZIG on or before July 26, 2012, that Plaintiff was the
referral attorney. (Exhibit V, p 35-46). However, she could not recall whether Plaintiff's receiving a fee
was mentioned by MR. DANZIG on any of those occasions. (Id., p 36-37, 48-49).

I. AS A MATTER OF LAW, THERE IS A PRIMA FACIE ENFORCEABLE

CONTRACT OBLIGATING DEFENDANT TO PAY PLAINTIFF 20% OF
THE NET ATTORNEY FEE GENERATED BY THE SETTLEMENT OF
THE UNDERLYING CASE.

An enforceable contract was created between Plaintiff and Defendant when MR. DANZIG,

acting with apparent authority, agreed that Defendant would pay Plaintiff 20% of the net attorney fee

generated in Linden v Complete General Construction Co.

Standard of Review

The nonmovant may not rely on mere allegations or denials in the pleadings, but must, by
documentary evidence, set forth specific facts showing that a genuine issue exists for trial. Quinto v
Cross & Peters Co, 451 Mich 358, 362 (1996); Maiden v Rozwood, 461 Mich 109, 121 (1999). When

deciding a motion for summary disposition under MCR 2.116(C)(10), a court considers pleadings,

affidavits, depositions, admissions, and other documentary materials. MCR 2.116(G)(5); Maiden, supra.

Such materials, however, shall only be considered to the extent that they would be admissible as
evidence. Willett v Waterford Charter Twp, 271 Mich App 38, 45 (2006). The nonmovant may not rest
on mere allegations or denials in the pleadings, but must, by documentary evidence, set forth specific
facts showing that there is a genuine issue for trial. Campbell v Kovich, 273 Mich App 227, 229; 731

NWw2d 112 (2006).
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Discussion
The elements of apparent or ostensible agency are:

(1) The person dealing with the agent must harbor a reasonable belief in the agent's
authority to bind the principal;

2) The belief must be generated by some act of the principal sought to be charged;
and

3) The person relying on the agent's authority must not be guilty of negligence.
Vanstelle v Macaskill, 255 Mich App 1, 9-10 (2003).
The Michigan Supreme Court has articulated the effect of an apparent agency:

"'Gathering together all of these elements, it may be stated as a general rule that whenever
a person has held out another as his agent authorized to act for him in a given capacity, or
has knowingly and without dissent permitted such other to act as his agent in that
capacity, or where his habits and course of dealing have been such as to reasonably
warrant the presumption that such other was his agent authorized to act in that capacity --
whether it be in a single transaction or in a series of transactions -- his autherity to such
other to so act for him in that capacity will be conclusively presumed to have been
given, so far as it may be necessary to protect the rights of third person who have relied
thereon on good faith and in the exercise of reasonable prudence; and he will not be
permitted to deny that such other was his agent authorized to do the act he assumed
to do, provided that such act was within the real or apparent scope of the presumed
authority."

Plankinton Packing Co v Berry, 199 Mich 212,217 (1917) (emphasis added).
That doctrine has been applied to attorney fee sharing agreements. In Hoglund v Meeks, 139
Wash App 854; 170 P3d 37 (2007), one attorney Willingham brought several cases with her from the

Graf firm to her new firm, Goldstein Law Office. 170 P3d at 41. While there, she split fees with the

Received for Filing Oakland County Clerk 2016 JUL 01 PM 12:32

plaintiff on several cases.
Among the cases that she brought with her was the Bostwick case. When Graf was disbarred, it
became necessary to draft a new agreement. 170 P3d at 41. Before they could reduce a new fee

agreement to writing, the case settled, generating $190,000 in attorney fees. Id. at 43. Attorney

54b
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Willingham then told the plaintiff that he would receive 80% of the first $50,000. Id. She subsequently
refused to pay the plaintiff anything other than $6,000 in expenses. Id.

The plaintiff sued for breach of contract. 170 P3d at 43. Goldstein and Willingham argued that
Willingham did not have authority from the firm to contract with the plaintiff. /d. The trial court found
that Willingham had apparent authority, and awarded the plaintiff $40,000. Id. However, the trial court
did not articulate its reason for finding that apparent authority. /d., n 2.

The Washington Court of Appeals nevertheless affirmed. It first articulated the general principle

involved:

INd €7:8%:L 0207/8/6 DS 4 AIATADTY

"A trial court may find apparent authority based only on the principal's actions
toward a third party and not based solely on the agent's actions. Nonetheless, actual
authority to perform certain services on a principal's behalf results in implied authority to
perform the usual and necessary acts associated with the authorized services. . . . In
addition, a party dealing in good faith with an agent who appears to be acting within the
scope of the agent's authority is not bound by undisclosed limitations on the agent's
power."

170 P3d at 44.
The court then applied that principle to the case before it:

"Similarly here, Goldstein placed Willingham in a position in which a reason-
able person would believe she had the authority to represent clients on behalf of the
Goldstein firm, including having authority to enter into an attorney-fee-sharing
contract with lawyers outside the firm. . . .

"In addition, an agent's unlimited use and access to her principal's statio-
nery, business forms, and control of the office justifies the third party's reasonable
belief in the agent's authority. . . . Here, Willingham communicated with Bostwick
and Hoglund using Goldstein Law Firm stationery; her superior court pleadings
showed the Goldstein name, address and phone number; and she held Bostwick
litigation meetings at the Goldstein Law Offices, all with Goldstein's tacit approval.
Thus, under Walker, Willingham's use of the Goldstein firm stationery, pleading paper,
and facilities further underscored her apparent authority to act on the firm's behalf."
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Id. at 45 (emphasis added).
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In the instant case, the undisputed facts compel the conclusion that MR. DANZIG had apparent
authority to bind Defendant to the fee agreement with Plaintiff:

! Defendant indicated on its letterhead that MR. DANZIG was a partner. (Exhibit
B, p 60; Exhibit E; Exhibit F, p 5-6; Exhibit J).

! Defendant assigned MR. DANZIG to the intake department, which decided which
cases the firm would take. (Exhibit D, p 10, 24).

! Defendant allowed MR. DANZIG to be the lead attorney on the four cases.
(Exhibit D, p 50-51).

! MR. SHERBOW had referred other cases to Defendant through MR. DANZIG,
and had received referral fees on those cases. (SHERBOW Affidavit [Exhibit X],
q51; DANZIG Affidavit [Exhibit Y], {5).
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! The fee agreement was thrice confirmed in writing on Defendant's letterhead.
(Exhibits E, J, BB).

! MR. SHERBOW relied on all of the foregoing factors to conclude that MR.
DANZIG had the authority to bind Defendant to the fee agreement. (Exhibit F, p
5-6).

! MR. SHERBOW would have referred the cases to another firm if he had known
Defendant would not honor its written agreement and pay the referral fee.
(Exhibit X, {52).

In sum, there is no genuine issue of material fact as to whether MR. DANZIG had apparent

authority to enter into the referral fee agreement on behalf of Defendant. This Court should so rule.

II. THE ONLY RELEVANT FACTUAL ISSUE IS WHETHER, AT OR NEAR
THE TIME THE CLIENTS SIGNED THE RETAINER AGREEMENTS,
THEY WERE ADVISED THAT PLAINTIFF WAS TO RECEIVE A
PORTION OF THE ATTORNEY FEE.

This issue can be characterized as a motion in limine, or as a ruling complementary to the
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summary disposition relief sought in Issue I. In either event, it will serve the purpose of narrowing the

issues to be tried.
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A. DEFENDANT HAS THE BURDEN OF PROOF ON ITS AFFIRMATIVE
DEFENSE OF ILLEGALITY.

A claim that a fee agreement violated the Michigan Rules of Professional Conduct (MRPC)
constitutes a defense that the contract is unenforceable as against public policy and, therefore, illegal.

Morris & Doherty, PC v Lockwood, 259 Mich App 38, 60 (2003); Evans & Luptak, PLC v Lizza, 251

Mich App 187, 196 (2000). Such a claim is an affirmative defense. Metro Services Organization v City

of Detroit, unpublished per curiam opinion of the Court of Appeals, rel'd 2/1/11 (Nos. 292052, 292588)
(Exhibit Z), p 5°. Accordingly, this Court should rule that Defendant has the burden of proof as to
whether its contract with Plaintiff is void for illegality.
B. THE ONLY ISSUE TO BE TRIED IS WHETHER THE CLIENTS WERE
ADVISED OF THE AGREEMENT TO DIVIDE THE FEES AT THE TIME
THAT THEY SIGNED THEIR RETAINER AGREEMENTS.
Proper framing of the remaining factual issue requires consideration of the evidence supporting
the parties' competing contentions.
! MR. DANZIG has testified that at the times the clients signed their retainer
agreements, there were discussions as to the referral fee, and the clients had no

objections. (Exhibit B, p 15, 29-32, 39-42, 45, 53, 55).

! MR. SHERBOW has testified that at the June 26, 2012, meeting, there was a
discussion of the referral fee. (Exhibit F, p 13, 28-29, 33-34).

*Metro Services is the only Michigan case that the undersigned attorney of counsel could
find which squarely holds that a public policy violation constitutes an affirmative defense on
which the defendant has the burden of proof. Id., p 2, 5. That holding is in accord with sister
state authority. Eaton v Brock, 124 Cal App 2d 10; 268 P2d 58, 60 (1954); Benson v BH Morgan
& Co, 26 111 App 22, 25 (1887); Stebbins v Leowolf, 57 Mass 137, 143 (1849); Feldman v
Gamble, 26 NJ Eq 494, 495-96 (1875); Strausberg v Laurel Healthcare Providers, LLC, 304 P3d
409, 418 (NM 2013); Cantleberry v Holbrook, 2013 WL 3280023 (Ohio App 2013), p 6 (Exhibit
AA); JW Ripy & Son v Art Wall Paper Mills. 41 Okla 20, 136 P 1080, 1082 (Okla 1913); Daley
Mack Sales, Inc v Klink, 26 Pa D&C 3d 341, 347 (Pa Common Pleas 1982); Hermitage House
Square, LP v England, 929 SW2d 356, 359 (Tenn App 1996); Gill v Smith, 233 SW2d 223, 226
(1950); Hughes v Shaw, 147 Va 409; 137 SE 370, 370-71 (1927); Wilder v Nolte, 195 Wash 1;
79 P2d 682, 687 (1938); Thatcher v Darr, 27 Wyo 452; 199 P 938, 945-46 (1921).
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On the other hand:

! DION RICE testified that the fee split was not discussed at the July 26, 2014,
meeting. (Exhibit C, p 10, 12).

! MERVIE RICE also testified that the fee split was not discussed at the July 26,
2014, meeting. (Exhibit O, p 7, 25-26).

! DOROTHY DIXON also testified that the fee split was not discussed with her at
the time of Defendant's retention. (Exhibit P, p 22, 31-32).

! MR. HILL also testified that the fee split was not discussed with her at the time of
Defendant's retention. (Exhibit Q, p 19, 39).

The relevant ethical rule reads as follows:

"(e) A division of a fee between lawyers who are not in the same firm may be
made only if:

"(1) The client is advised of and does not object to the participation of all the
lawyers involved; and

"(2) The total fee is reasonable.”
MRPC 1.5(e) (emphasis added).
In terms, the Rule provides that the fee split agreement is permissible if:
! "[T]he client is advised"
and
! "Does not object"
None of the client testified that they objected to the fee split at the time they retained Defendant.

Nor could they, in light of their unequivocal testimony that they were never told of it at the time.
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Therefore, the only relevant factual issue is whether they were advised at the time of their retention

of Defendant of the concomitant agreement to split the fee. If so, Plaintiff prevails.
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Conclusion
As a matter of law, a contract existed obligating Defendant to pay Plaintiff a portion of the
attorney fees generated in Linden v Complete General Construction Co. Defendant has the burden of
proving its affirmative defense that the clients were not advised of the fee sharing agreement at the time

it was retained. This Court should so rule.

GREGORY M. JANKS (P27696) JAMES G. GROSS, P.L.C.
Attorney for Plaintiff BY: /s/James G. Gross

2211 S. Telegraph Road, #7927 JAMES G. GROSS (P28268)
Bloomfield Hills, MI 48302 Attorneys of Counsel for Plaintiff
(248) 877-4499 615 Griswold Street, Suite 723

Detroit, MI 48226
(313) 963-8200
Dated: July 1, 2016
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND
BUSINESS COURT

LAW OFFICES OF JEFFREY SHERBOW, PC,
Plaintiff,

v. ' Case No. 15-147488-CB
Hon. James M., Alexander

FIEGER & FIEGER, PC,
Defendant,

OPINION AND ORDER RE: SUMMARY DISPOSITION

This matter is before the Conrt on cross motions for summary disposition. This is a referral-
fee dispute. According to the Complaint, Plaintiff referred Defendant clients involved in multiple
personal-injury and wrongful-death lawsuits related to an automobile accident in Ohio. In return for
the referral, Plaintiff claims that it was promised a percentage of Defendant’s attorney fee award.

In its motion, Plaintiff seeks a ruling that it has established that a prima facie enforceable
contract exists, and the only remaining issue is whether the clients were advised of the fee-sharing
agreement. Defendant, on the other hand, seeks dismissal of Plaintiff’s Complaint.

Both parties move for summary under MCR 2.116(C){10), which tests the factual support for
Plaintiff’s claims. Maiden v Rozwood, 461 Mich 109, 120; 597 NW2d 8§17 (1999).1

Although the parties agree on little, the following appears to be undisputed. In July 2012, a

1 Under (C)(10), “In presenting a motion for summary disposition, the moving party has the initial burden of
supporting its position by affidavits, depositions, admissions, or other documentary evidence. The burden then shifts
to the opposing party to establish that a genuine issue of disputed fact exists.” Quinto v Cross & Peters Co, 451 Mich
358, 362: 547 NW2d 314 (1996), citing Neubacher v Globe Furniture Rentals, 205 Mich App 418, 420; 522 NW2d
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vehicle driven by Charles Rice was involved in an accident on I-75 in Ohio. The accident killed Mr.
Rice and seriously injured his three passengers, Mervie Rice, Philip Hill, and Dorthy Dixon. Plaintiff
represented Mr. Rice or his business on several matters prior to his death.

At the time, Jeffrey Danzig was an attorney at Defendant’s office. On July 26, 2012, a
meeting was held at Defendant’s office. The following people were present for the meeting —
Plaintiff, Dion Rice (on behalf of Mr. Rice’s estate), Mervie Rice, her daughter Nya Keller, attorney
Jody Lipton, and Mr. Danzig.

Following this meeting and within two months of the accident, Dion Rice (on behalf of Mr.
Rice’s estate), Ms. Rice, Mr. Hill, and Ms. Dixon all signed retainer agreements with Defendant to
pursue claims relating to the same.

On August 2, 2012, Mr. Danzig wrote Plaintiff a leiter on Defendant letterhead
acknowledging Plaintiff’s entitlement to a one-thizd referral fee on the Mervie Rice case. Two
weeks later, on August 15, 2012, Mr. Danzig wrote another letter on Defendant letterhead
confirming the same referral fee for the other three clients (estate of Charles Rice, Ms. Dixon, and
Mr. Hill).

Because the underlying lawsuits were to be broughtin Ohio, local counsel was needed. This
allegedly resulted in a split of fees as follows — 60% net to Defendant, 20% net to Ohio counsel, and
20% to Plaintiff. This split was acknowledged in a final Danzig letter on Defendant Ietterhead dated
January 2,2014, This letter was addressed to both Plaintiff and Ohio counsel. After acknowledging
the attorney fee split, the letter provided that “Geoff Fieger approved on 11/11/13 and as such, Iam

formally notifying you both of our mutual understanding and agreement.”

335 (1994).
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The parties don’t agree on much else. And, although the parties don’t dispute thal Danzig
sent the three letters, Defendant disputes that he had the authority to do so. And the parties dispute
whether each client was advised on the fee-sharing agreement and did not object — as required under
MRPC 1.5(e).

In its motion, Plaintiff seeks a ruling that Danzig had apparent authority to bind Defendant,
which resulted in an enforceable contract as outlined in the letters.® Plaintiff argues that the burden
then shifts to Defendant to establish tﬁe affirmative defense of illegality of contract — based on a
violation of the Michigan Rules of Professional Conduct.

Defendant, on the other hand, seeks aruling that the alleged coniract violates MRPC 1.5(e),
which renders it unenforceable. In the alternative, Defendant argues that Danzig was not authorized
to, and was specifically forbidden from, agreeing to pay any referral fee without the express approval
of Geoffrey Fieger, And Defendant seeks a ruling that Plaintiff cannot recover non-economic

damages in this breach of contract case.

1 Defendant’s cursory arguments.

The Court notes that Defendant raises two other challenges to the alleged fee-sharing
agreement. First, the same is not supported by consideration. Second, Plaintiff could not refer the
underlying clients because they were never his “clients.” But Defendant’s cursory arguments on
these issues are unconvincing.

Initially, with respect to Defendant’s “client” argument, Defendant fails to cite any authority

for the proposition that the referring attorney must have a written agreement with the client in order

2 Although only arguing apparent authority in its principal motion and brief, Plaintiff includes an actual authority
argument for the first time in its Reply Brief. Becanse this issue was not raised in its principal brief so that

3
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to refer the same to another attorney. Had our Supreme Court so wished, it could have easily

included the same in the Rules.

Next, with respect to Defendant’s consideration argument, it is well established that the -

existence of a valid contract requires an offer, acceptance, consideration, and mutnal agreement to all
of the contract’s essential terms. Kloian v Domino’s Pizza, LLC, 273 Mich App 449, 452-453; 733
NW2d 766 (20006).

Further, “[t]o have consideration there must be a bargained-for exchange.” Gen Motors Corp
v Dep’t of Treasury, Revenue Div, 466 Mich 231, 238; 644 NW2d 734 (2002). But “Courts do not
generally inquire into the sufficiency of consideration.” Id. at 239.

In this case, if Plaintiff establishes its version of events, it performed the service of bringing
the clients to Defendant, who received the benefit of representing four valuable tort cases. This is

adequate consideration, and Defendant’s motion on this issue is DENIED.

2, Apparent Authority.

The Court next turns to the alleged fee-sharing agreement. Plaintiff first argues that Mr.
Danzig had the apparent anthority to bind Defendant to the alleged agreement. The following
elements are necessary to establish apparent or ostensible agency:

(1) the person dealing with the agent must do so with belief in the agent's authority
and this belief must be a reasonable one, (2) the belief must be generated by some act
or neglect on the part of the principal sought to be charged, and (3) the person relying
on the agent's authority must not be guilty of negligence. VanStelle v Macaskill, 255
Mich App 1, 10; 662 NW2d 41 (2003); quoting Chapa v St Mary 's Hosp of Saginaw,
192 Mich App 29, 33-34; 480 NW2d 590 (1991).

Defendant had an opportunity to respond, the Court will not address the same.

4
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Long ago, our Supreme Court reasoned:

it may be stated as a general rule that whenever a person has held out another as his

agent authorized to act for him in a given capacity, or has knowingly and without

dissent permitted such other to act as his agent in that capacity, or where his habits

and course of dealing have been such as to reasonably warrant the presumption that

such other was his agent authorized to act in that capacity-whether it be in a single

transaction or in a series of transactions-his authority to such other to so act for him

in that capacity will be conclusively presumed to have been given, so far as it may be

necessary to protect the rights of third persons who have relied thereon in good faith

and in the exercise of reasonable prudence; and he will not be permitted to deny that

such other was his agent authorized to do the act he assumed to do, provided that

such act was within the real or apparent scope of the presumed authority.’ Plankinton

Packing Co v Berry, 199 Mich 212, 217, 165 NW 676 (1917).

Inherent in this analysis is a careful analysis of (among other things) evidence, course of
dealing, and reasonable belief. Defendant even appears to acknowledge that Danzig’s apparent
authority is properly a jury question, arguing that none of the cases cited by Plaintiff ruled on
apparent authority as a matter of law.

Indeed, it is well-settled that ““When there is a disputed question of agency, if there is any
testimony, either direct or inferential, tending to establish it, it becomes a question of fact....”” St
Clair Intermediate Sch Distt v Intermediate Fd Assn/Michigan Ed Ass'n, 458 Mich 540, 556-557;
581 NW2d 707 (1998); quoting Miskiewicz v Smolenski, 249 Mich 63, 70; 227 NW 789 (1929).

In this case, Plaintiff points to the following evidence tending fo establish agency: (1)
Defendant’s own letterhead names Danzig in the firm’s name; (2) Defendant assigned Danzig to the
supervise the intake department; (3) Danzig handled the underlying cases for Defendant’s firm until
his departure; and (4) Plaintiff referred other cases to Defendant through Danzig, and Defendant paid

referral fees on said cases.

Because agency is disputed and Plaintiff has presented some evidence tending to establish
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Danzig’s authority to bind Defendant, the same is properly a question of fact for the jury. As such,

Plaintiff’s motion for summary disposition on this issue is DENIED.

3. Does the fee-sharing agreement violate MRPC 1.5(e)?

If Plaintiff can establish that Danzig had authority to bind Defendant to the fee-sharing
agreement, the next issue is whether the same is unenforceable for violating MRPC 1.5(e).

Under Michigan law, an alleged contract is unethical if it violates the Michigan Rules of
Professional Conduct, and such “unethical contracts violate our public policy and therefore are
unenforceable.” Evans & Luptak, PLC v Lizza, 251 Mich App 187, 189; 650 NW2d 364 (2002).

Under MRPC 1.5(e):

A division of a fee between lawyers who are not in the same firm may be made only

v (1) the client is advised of and does not object to the participation of all the

lawyers involved; and
(2) the total fee is reasonable.

In other words, in order to be an enforceable fee-sharing agreement, the underlying client
must have been “advised of” and “not object to” the participation of both Plaintiff and Defendant.
Besides the fee being reasonable, there are no other 1'equirements.3

Plaintiff argues that Defendant carries the burden to establish the affirmative defense that the
contract is void or unenforceable as against public policy (and therefore illegal). Indeed, the Court of
Appeals in Morris & Doherty, PC v Lockwood, 259 Mich App 38, 60; 672 NW2d 884 (2003)

concluded that a referral fee contract that contradicts the Michigan Rules of Professional Conduct “is

void ab initio.” And, under MCR 2.119(¥)(3)(2) the defense that “that an instrument or transaction is

3 Defendant makes much of the allegation that Plaintiff had no prior contact with three of the four clients. But there
is no requirement for prior contact in MRPC 1.5(e).

6
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void” constitutes an affirmative defense.*

In response, Defendant argues that Plaintiff actoally carries the burden to establish that its
claim is based on a legal contract, citing Am Trust Co v Michigan Trust Co, 263 Mich 337, 339-340;
248 NW 829 (1933} for the proposition that;

A contract made in violation of a statute is void and unenforceable. When plaintiff

cannot establish its cause of action without relying upon an illegal contract, it cannot
recover. The contract was of no force, effect, or efficacy. It was invalid, null, and

void.

The general rule of law is that a confract made in violation of a statute is void, and

that, when a plaintiff cannot establish his cause of action without relying upon an

illegal contract, he cannot recover. (internal citations and quotations omitted).

But in American Trust, the burden of proof was not an issue. Based on the plain language of
the Court Rule, the Court finds that Defendant’s claim that the fee-sharing agreement is void as a

matter of public policy is an affirmative defense, on which, Defendant carries the burden.’

This ruling is consistent with other states addressing the issue as cited in Plaintiff’s Motion.®

4 Plaintiff also cites Metro Services Organization v City of Detroit, an unpublished opinion per curiam of the Couat
of Appeals, issued Febroary 1, 2011 (Docket Nos. 292052, 292588), which congluded that a defendant’s position
that a contract was void coenstitutes an affirmative defense, on which, the asserting party carries the burden,
3 The Court notes, however, that while Defendant did not plead the affirmative defense that Plaintiff”s claim is void
based on an illegal contract in his affirmative defenses, it did raise the issue in its initial motion for summary
disposition filed in lien of an Answer on June 30, 2015 as permitted under MCR 2.111(F)(2).
6 California’s District Court of Appeal considered an interesting, well-reasoned approach to the burden problem in
Eaton v Brock, 124 Cal App 2d 10, 13; 268 P2d 58 (1554):
Where the iflegality of a contract does not appear from the face of the complaint it becomes a matter of
affirmative defense that must be specially pleaded. And in such case the burden of proof is on the
defendant. (Hamilton v. Abadjian, 30 Cal.2d 49 {179 P.2d 804]; Gelb v. Benjamin, 78 Cal. App.2d 881
[178 P.2d 476]; Vagim v. Brown, 63 Cal. App.2d 504 [146 P.2d 923]; 12 Cal.Jur.2d p. 508; 17 C.J.S.
p. 1226.) Such is the case here, There is nothing on the face of the complaint, nor the contract attached
thereto, that discloses any invalidity. The trial court therefore properly required the defendant to
assume the burden of proving illegality.
See also Cantleberry vHolbrook, No. 12CA75, 2013 WL 3280023, at *4 (Ohio Ct App June 25, 2013), whichreasoned:
Appellant argues the trial court erred as a matter of law in determining appellee met his burden of
proof on the issue of illegality of contract. We agree. A defense alleging illegality of contract is an
affirmative defense. McCabe/Marra Co. v. Dover, 100 Ohio App.3d 139, 652 N.E.2d 236 (8th
Dist.1995); Arthur Young & Co. v. Kelly, 88 Ohio App.3d 343, 623 N.E.2d 1303 (10th Dist.1993).
When challenging a contract's enforceability based on illegality, one does not chaflenge the terms to
the agreement; “[i]n short, asserting that defense does not contest the existence of an offer, acceptance,

7

66b

NADET BT 6900 8/6 OSIN A4 @aAIF03Y




Received for Filing Oakland County Clerk 2016 AUG 17 PM 02:36

8/17/19 Opinion & Order

Next, the parties dispute the timeframe for a client’s objection to any fee sharing. As stated,
MRPC 1.5(e) only permits a fee-sharing agreement between lawyers not in the same firm if “the
client is advised of and does not object to the participation of all the lawyers involved.”

Plaintiff claims that any such objection must have been raised before said client signed his or
her retainer agreement with Defendant.

Defendant, on the other hand, argues that “it makes the most sense to look at the client’s
agreement or objection to payment at the time of payment.”

Initially, the Court notes that there is no explicit temporal element to MRPC 1.5(e). But if the
Court were to accept Defendant’s approach, then the representing attorney could use his or her
months- or years-long relationship with the client to influence said client to object at the last moment
— thereby avoiding paying any agreed referral fee long after the referring attorney lived up to his or
her end of the bargain, This doesn’t make sense.

Rather, the Court finds that any objection must be raised by the time the referring attorney
completes his or her bargained-for exchange — bringing the client to the representing attorney. This is
complete when the client executes the retainer agreement with the representing al:torney.7

With this ruling in mind, the Cowrt now turns to the overwhelming competing evidence on
the issue of whether each client was advised of or objecting to the fee-sharing agreement.

It is worth noting that both parties appear to argue from the perspective that, if the alleged

coniract is enforceable (or unenforceable) as to one client, then itis enforceable (or unenforceable) as

consideration, and/or a material breach of the terms of the contract.” McCabe/Marra Co., 100 Ohic
App.3d at 148, 652 N.E.2d at 241, The burden of proving the contract's illegality is upon the party
seeking to avoid the obligation Charles Melbourne & Sons, Inc. v. Jesset, 110 Ohio App, 502, 503,
163 N.E.2d 773, 775 (8th Dist.1960).
7 The samne is tiue for the other requirement of MRPC 1.5(e) — that the client was “advised of” the participation of
all lawyers involved,

8
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to all. This is not the case. There are four underlying clients. Each client must be separately
analyzed to determine the enforceability of the purported agreement with respect to that client.

In other words, if the jury finds that Client A was advised of and did not object to the fee-
sharing agreement, then said agreement is enforceable as to Client A alone. But it does not mean
that Plaintiff is automatically entitled to the same with respect to Clients B, C, and D (should the jury
determine that they were not advised of or objected to the fee-sharing agreement).

And the reverse is also true. Should Defendant succeed on establishing that Clienis A and B
were not advised of (and/or objected to) the purported fee-sharing agreement, it does not mean that
the same is necessarﬂj,r true for Clients C and D.

In support of its position that each client was advised of and did not object to the fee-sharing
agreement, Plaintiff cites to the deposition testimony of Danzig and iis principal, Jeffrey Sherbow.
Danzig testified that, at the time each client signed his or her retainer agreement, they discussed the
referral fee and the clients had no objections. Likewise, Sherbow testified that, at the July 26, 2012
meeting, the referral fee was discussed.

Defendant, on the other hand, cites to the deposition testimony of each underlying client, who
all claim that the fee split was not discussed at the July 26 meeting.

Bach side also attacks the credibility of the other’s deponents. In other words, the parties
specifically make credibility an issue. It is well settled, however, that credibility is an issue that must
be submitted to the trier of fact. White v Taylor Distributing Company, Inc, 275 Mich App 615;739
NW2d 132 (2007). The White Court reasoned that, “courts may not resolve factual disputes or
determine credibility in ruling on a summary disposition motion” White, 275 Mich App at 625.

As a result, summary disposition is wholly inappropriate and DENIED.
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4, Non-Economic Damages

Finally, Defendant next argues that Plaintiff cannot recover for non-economic damages in a
breach of contract case, citing Kewin v Massachusetts Mutual Life Ins Co, 409 Mich 401, 419-421;
295 NW2d 50 (1980) (holding “absent allegation and proof of tortious conduct existing independent
of the breach, . . . exemplary damages may not be awarded in comniomlaw actions brought for
breach of a commercial contract); Manley v Detroit Auto Inter-Ins Exch, 425 Mich 140, 149; 388
NW2d 216, 220 (1986); and Isagholian v Transamerica Ins Corp, 208 Mich App 9, 17; 527 NW2d
13, 17 {1994) (holding “Damages for mental distress are not recoverable in a breach of contract
action absent allegation and proof of tortious conduct existing independently of the breach of
contract.”),

In response, Plaintiff argues that he sustained “a real damage” when Defendant refused to pay
the promised referral fee because. While this may be true, Plaintiff can be made whole if he
succeeds on his breach of contract claim, which measures damages based what Plaintiff was
supposed to recejve vs. what he actnally received.

But Plaintiff has entirely failed to allege any tortious conduct existing independently of the
alleged breach of contract. As a result, Defendant’s motion on this issue is GRANTED. Plaintiff

may not pursue or recover for non-economic damages in this case.

5. Summary/Conclusion
To summarize, Defendant’s motion is GRANTED, but only with respect to Plaintiff’s

inability to recover any non-economic damages.

10
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In all other respects, for all of the foregoing reasons, and viewing all evidence in the light
most favorable to the nonmovant, the Court finds that there remain numerous questions of fact in

dispute that precludes summary disposition under (C)(10). As a result, both parties” motions are

otherwise DENIED.2
ITIS SO ORDERED,
August 17, 2016 /8/ James M. Alexander
Date Hon. James M. Alexander, Circuit Court Judge

$ The Court also declines Plaintiff’s request (o mle that Defendant has violated MCR 8.121(C)(1) whn it deducted
fees from the gross (rather than net) recovery. This is not properly an issue addressed by this Court.

11
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- Plaintiff's Proposed Form of Verdict

STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND
BUSINESS COURT

LAW OFFICES OF JEFFREY SHERBOW P.C.,-
' Case No. 15-147488-CB

Plaintiff, Honorable James M. Alexander
-VS_

FIEGER & FIEGER, P.C., d/b/a FIEGER,
FIEGER, KENNEY & JOHNSON, P.C.,

Defendant.
/
GREGORY M. JANKS (P27696) GEOFFREY N. FIEGER (P30441)
Attorney for Plaintiff Atiorney for Defendant
2211 8. Telegraph Rd., #7927 19380 West Ten Mile Road
Bloomfield Hills, Michigan 48302 Southfield, Michigan 48075
(248) 877-4499 (248) 355-5555
greg@jankslaw.com g.fieger@fiegerlaw.com
JAMES G. GROSS (P28268) MARK R. BENDURE (P23490)
Attorney of Counsel for Plaintiff Co-Counsel for Defendant
615 Griswold Street, Suite 723 15450 E. Jefferson, Ste. 110
Detroit, Michigan 48226 Grosse Pointe Park, Ml 48230
(313) 963-8200 (313) 961-1525
jgross@gnsappeals.com bendurelaw@cs.com
/
Form of Verdict
1. Did Plaintiff refer one, some or all of the following personal injury cases to

Defendant?

Estate of Charles Rice Yes No

Dorothy Dixon ‘ Yes No

Mervie Rice Yes No

Philip Hill Yes No

If your answer “yes” to any, or all, of these questions, go to Question 2.

2. Was the Estate of Charles Rice, through any representative or relative, advised

as to the participation of all the lawyers involved?
Yes No
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If your answer was “yes”, then go to Question 2a. If your answer is “no’, go to question 3.

2a. Did the Estate of Charles Rice, through any representative or relative, object to
the participation of all the lawyers involved at the time it initially agreed to be represented by
Defendant on July 26, 20127

Yes No
Go to Question 3.
3. Was Mervie Rice advised as to the participation of all the lawyers involved?
Yes No

If your answer was "yes”, then go to Question 3a. If your answer is “no’, go to question 4.

3a. Did Mervie Rice object to the participation of all the lawyers involved at the time
she initially agreed to be represented by Defendant on July 26, 20127

Yes No
Go to Question 4.
4, Was Philip Hill advised as to the participation of all the lawyers involved?
Yes No

If your answer was "yes”, then go to Question 4a. If your answer is "no”, go to question 5.

4a. Did Philip Hill object to the participation of all the lawyers involved at the time he
initially agreed to be represented by Defendant on August 6, 20127

Yes No

Go to Question 5.

5. Was Dorothy Dixon, either individually or through any representative or relative,
advised as to the participation of all the lawyers involved?

Yes No

If your answer was "yes”, then go to Question 5a. If your answer is “no”, go to question 6.

5a. Did Dorothy Dixon, either individually or through any representative or relative,
object to the participation of all the lawyers involved at the time she initially agreed to be
represented by Defendant either on July 26, 2012 and/or on September 11, 20127

Yes No
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Plaintiff's Proposed Form of Verdict

B. Did Jeffrey A. Danzig have actual or apparent authority fo enter into any contract
between Plaintiff and Defendant for the payment of referral fees? .

Yes No

7. Did Robert M. Giroux, Jr. have actual or apparent authority to enter into any
contract between Plaintiff and Defendant for the payment of referral fees?

Yes No

8. Did Jeffrey A. Danzig agree to bind Defendant to pay referral fees to Plaintiff?

Yes ‘ No

9. Did Robert M. Giroux, Jr. agree to bind Defendant to pay referral fees to Plaintiff?

Yes No

10. What is the amount of the referral fee owed to Plaintiff on each case that you find
that it referred to Defendant?

Estate of Charles Rice $
Dorothy Dixon $
Mervie Rice ' $
Philip Hill $
11. Did Plaintiff suffer consequential damages? Yes No

12. What is the amount of Plaintiff's consequential damages? $

Signed: Dated:;
Foreperson (printed and signed name)
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Case Docket Number Search Results - 338997

Appellate Docket Sheet
COA Case Number: 338997

MSC Case Number: 159450
LAW OFFICES OF JEFFREY SHERBOW V FIEGER & FIEGER PC

1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE OF
Oral Argument: Y Timely: Y
RET
2 FIEGER & FIEGER PC DF-AE-XT RET
Oral Argument: Y Timely: Y
CcoO
3 FIEGER FIEGER KENNEY & HARRINGTON PC DB
COA Status: Case Concluded; File Open MSC Status: Pending on Application

Case Flags: Electronic Record
06/28/2017 1 Claim of Appeal - Civil
Proof of Service Date: 06/28/2017
Jurisdictional Checklist: Y
Register of Actions: Y
Fee Code: EPAY
Attorney: 28268 - GROSS JAMES G

04/26/2017 2 Order Appealed From
From: OAKLAND CIRCUIT COURT
Case Number: 2015-147488-CB
Trial Court Judge: 23289 ALEXANDER JAMES M
Nature of Case:
Judgment

06/28/2017 3 LCt Order
Date: 06/08/2017
For Party: 1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE
Attorney: 28268 - GROSS JAMES G
Comments: motion for JNOV denied

06/28/2017 4 Notice Of Filing Transcript
Date: 06/15/2017
Timely: Y
Reporter: 7118 - TRASKOS SANDRA ]
Filed By Attorney: 28268 - GROSS JAMES G
Hearings:
02/27/2017
02/28/2017
03/02/2017
03/03/2017
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06/28/2017 5 Notice Of Filing Transcript Appellate Docket Sheet

Date: 06/15/2017
Timely: Y
Reporter: 7118 - TRASKOS SANDRA J
Filed By Attorney: 28268 - GROSS JAMES G
Hearings:
04/26/2017

06/28/2017 6 Steno Certificate - Tr Request Received
Date: 06/20/2017
Timely: Y
Reporter: 7118 - TRASKOS SANDRA ]
Filed By Attorney: 28268 - GROSS JAMES G
Hearings:
06/07/2017

06/28/2017 7 Transcript Requested By Atty Or Party
Date: 06/28/2017
Timely: Y
Reporter: 7118 - TRASKOS SANDRA ]
Filed By Attorney: 28268 - GROSS JAMES G
Hearings:
03/30/2016
04/13/2016
05/18/2016
06/08/2016
11/23/2016

06/28/2017 8 Other
Date: 06/28/2017
For Party: 1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE
Attorney: 28268 - GROSS JAMES G
Comments: statement indicating the 12/16/15, 4/13/16, 8/17/16, 7/20/16, 1/25/17, 2/1/17 & 4/26/17 were filed

07/03/2017 9 Steno Certificate - Tr Request Received
Date: 06/29/2017
Timely: Y
Reporter: 7118 - TRASKOS SANDRA ]
For Event #: 7
Hearings:
03/30/2016
04/13/2016
05/18/2016
06/08/2016
11/23/2016
12/16/2015
08/17/2016
07/20/2016
01/25/2017
02/01/2017
04/26/2017
07/11/2017 10 Appearance - Appellee
Date: 07/11/2017
For Party: 2 FIEGER & FIEGER PC DF-AE-XT
Attorney: 69541 - PATEL SIMA G
07/11/2017 11 Claim of Cross Appeal
Date: 07/11/2017
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07/26/2017

07/26/2017

07/26/2017

08/03/2017

08/17/2017

08/30/2017

08/30/2017

09/18/2017

09/26/2017

11/13/2017

ellate Docket Sheet

Aéop

For Party: 2 FIEGER & FIEGER PC DFAE-XT

Attorney: 69541 - PATEL SIMA G

12 Other

Date: 06/15/2017

Comments: ACCO Item; see event 4.

13 Other

Date: 06/15/2017

Comments: ACCO item; see event 5.

14 Other

Date: 06/21/2017

Comments: ACCO Item; see event 6.

15 Docketing Statement MCR 7.204H

For Party: 1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE
Proof of Service Date: 08/03/2017

Filed By Attorney: 28268 - GROSS JAMES G

16 Invol Dismissal Warning - No Dkt Stmt - Cross AT
Attorney: 69541 - PATEL SIMA G

Due Date: 09/07/2017

17 Telephone Contact

For Party: 1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE
Attorney: 28268 - GROSS JAMES G

Comments: vmail for AT;please efile suppl brief & list of attachments right side up;no defect Itr sent

18 Docketing Statement MCR 7.204H
For Party: 2 FIEGER & FIEGER PC DF-AE-XT
Proof of Service Date: 08/30/2017

Filed By Attorney: 69541 - PATEL SIMA G
Comments: on cross appeal

19 Notice Of Filing Transcript
Date: 09/18/2017
Timely: Y
Reporter: 7118 - TRASKOS SANDRA J
Hearings:
06/07/2017

20 Notice Of Filing Transcript
Date: 09/26/2017
Timely: Y
Reporter: 7118 - TRASKOS SANDRA ]
Hearings:

03/30/2016

04/13/2016

05/18/2016

06/08/2016

11/23/2016

12/16/2015

08/17/2016

07/20/2016

01/25/2017

02/01/2017

04/26/2017

21 Motion: Extend Time - Appellant

Proof of Service Date: 11/13/2017
Filed By Attorney: 28268 - GROSS JAMES G
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11/15/2017

11/21/2017

11/21/2017

11/22/2017

11/22/2017

01/16/2018

01/22/2018

01/31/2018

01/31/2018

02/01/2018

Agéaellate Docket Sheet
For Party: 1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE

Fee Code: EPAY
Requested Extension: 01/16/2018
Answer Due: 11/20/2017

22 Motion: Extend Time - Cross-Appellant
Proof of Service Date: 11/15/2017

Filed By Attorney: 69541 - PATEL SIMA G

For Party: 2 FIEGER & FIEGER PC DF-AE-XT
Fee Code: EPAY

Requested Extension: 01/16/2018

Answer Due: 11/22/2017

23 Submitted on Administrative Motion Docket
Event: 21 Extend Time - Appellant
District: T

24 Submitted on Administrative Motion Docket
Event: 22 Extend Time - Cross-Appellant
District: T

25 Order: Extend Time - Appellant Brief - Grant
View document in PDF format

Event: 21 Extend Time - Appellant

Panel: ELG

Attorney: 28268 - GROSS JAMES G

Extension Date: 01/16/2018

26 Order: Extend Time - Cross-Appellant Brief - Grant
View document in PDF format

Event: 22 Extend Time - Cross-Appellant

Panel: ELG

Attorney: 69541 - PATEL SIMA G

Extension Date: 01/16/2018

27 Brief: Cross-Appellant

Proof of Service Date: 01/16/2018

Oral Argument Requested: Y

Timely Filed: Y

Filed By Attorney: 69541 - PATEL SIMA G
For Party: 2 FIEGER & FIEGER PC DF-AE-XT

28 Invol Dismissal Warning - No Appellant Brief
Attorney: 28268 - GROSS JAMES G
Due Date: 02/12/2018

29 Motion: Extend Time - Appellant

Proof of Service Date: 01/31/2018

Filed By Attorney: 28268 - GROSS JAMES G

For Party: 1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE
Fee Code: EPAY

Requested Extension: 01/31/2018

Answer Due: 02/07/2018

30 Brief: Appellant

Proof of Service Date: 01/31/2018

Oral Argument Requested: Y

Timely Filed: Y

Filed By Attorney: 28268 - GROSS JAMES G

For Party: 1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE

31 Oral Arg Advise Ltr Sent
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02/07/2018

02/13/2018

02/14/2018

02/26/2018

02/26/2018

03/06/2018

03/06/2018

03/07/2018

03/07/2018

Appellate Docket Sheet

Attorney: 28268 - GROSS JAMES

33 Brief: Cross-Appellee

Proof of Service Date: 02/07/2018

Oral Argument Requested: Y

Timely Filed: Y

Filed By Attorney: 28268 - GROSS JAMES G

For Party: 1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE

32 Submitted on Administrative Motion Docket
Event: 29 Extend Time - Appellant

District: T

Item #: 4

34 Order: Extend Time - Appellant Brief - Grant
View document in PDF format

Event: 29 Extend Time - Appellant

Panel: ELG

Attorney: 28268 - GROSS JAMES G

Comments: The appellant's brief received on 1/31/2018 shall be considered timely.

35 Motion: Extend Time - Reply Brief

Proof of Service Date: 02/26/2018

Filed By Attorney: 69541 - PATEL SIMA G

For Party: 2 FIEGER & FIEGER PC DF-AE-XT

Fee Code: EPAY

Requested Extension: 03/28/2018

Answer Due: 03/05/2018

Comments: requests extension for cross-appellant's reply brief

36 Motion: Extend Time - Appellee
Proof of Service Date: 02/26/2018

Filed By Attorney: 69541 - PATEL SIMA G
For Party: 2 FIEGER & FIEGER PC DF-AE-XT
Fee Code: EPAY

Requested Extension: 05/02/2018

Answer Due: 03/05/2018

37 Submitted on Administrative Motion Docket
Event: 35 Extend Time - Reply Brief
District: T

38 Submitted on Administrative Motion Docket
Event: 36 Extend Time - Appellee

District: T

Item #: 2

39 Order: Extend Time - Reply Brief - Grant
View document in PDF format

Event: 35 Extend Time - Reply Brief

Panel: ELG

Attorney: 69541 - PATEL SIMA G

Extension Date: 03/28/2018

Comments: For cross-appellant's reply brief.

40 Order: Extend Time - Appellee Brief - Grant
View document in PDF format

Event: 36 Extend Time - Appellee

Panel: ELG

Attorney: 69541 - PATEL SIMA G

Extension Date: 05/02/2018
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03/28/2018

05/02/2018

05/03/2018

05/22/2018

05/22/2018

05/29/2018

05/30/2018
06/05/2018

06/07/2018

12/10/2018

12/10/2018

12/11/2018

41 Brief: Reply - Cross AppealAppellate Docket Sheet

Proof of Service Date: 03/28/2018

Oral Argument Requested:

Timely Filed: Y

Filed By Attorney: 69541 - PATEL SIMA G
For Party: 2 FIEGER & FIEGER PC DF-AE-XT

42 Brief: Appellee

Proof of Service Date: 05/02/2018

Oral Argument Requested: Y

Timely Filed: Y

Filed By Attorney: 69541 - PATEL SIMA G
For Party: 2 FIEGER & FIEGER PC DF-AE-XT

43 Noticed
Record: REQST
Mail Date: 05/04/2018

44 Motion: Motion

Proof of Service Date: 05/22/2018

Filed By Attorney: 28268 - GROSS JAMES G

For Party: 1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE

Answer Due: 05/29/2018

Comments: motion to expand page limit for reply brief-17 page reply filed with motion

50 Brief: Reply

Proof of Service Date: 05/22/2018

Oral Argument Requested:

Timely Filed: Y

Filed By Attorney: 28268 - GROSS JAMES G

For Party: 1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE
Comments: Order granting exceeding page limit in event 49.

45 Record Request
Mail Date: 05/29/2018
Agency: OAKLAND CIRCUIT COURT

46 Electronic Record Filed

48 Submitted on Administrative Motion Docket
Event: 44 Motion

District: T

49 Order: Grant - Generic

View document in PDF format

Event: 44 Motion

Panel: ELG

Attorney: 28268 - GROSS JAMES G

Extension Date: 05/22/2018

Comments: Mtn to file reply brief exceeding 10 pages is GRANTED, reply brief received on 5/22/18 is accepted.

56 Appearance - Appellee

Date: 12/10/2018

For Party: 2 FIEGER & FIEGER PC DF-AE-XT

Attorney: 30441 - FIEGER GEOFFREY N

Comments: Appearance of Geoffrey Fieger, of the same firm as Sima Patel

57 Case Call Update For Panel
Comments: Geoffrey Fieger to appear for AE
55 Submitted on Case Call

District: D

Item #: 1
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01/15/2019

02/05/2019

02/07/2019

02/14/2019

02/27/2019

03/05/2019

03/18/2019

03/18/2019

03/18/2019

04/16/2019

Appellate Docket Sheet

Panel: CMM,DBS,MJR
58 Oral Argument Audio

60 Opinion - Authored - Published

View document in PDF format

Pages: 17

Panel: CMM,DBS,MJR

Author: MJR

Result: Affirm in Part, Vacate in Part, Remanded

62 Motion: Reconsideration of Opinion
Proof of Service Date: 02/05/2019

Filed By Attorney: 69541 - PATEL SIMA G
For Party: 2 FIEGER & FIEGER PC DF-AE-XT
Fee Code: EPAY

Answer Due: 02/19/2019

63 Motion: Motion

Proof of Service Date: 02/07/2019

Filed By Attorney: 69541 - PATEL SIMA G

For Party: 2 FIEGER & FIEGER PC DF-AE-XT

Fee Code: EPAY

Answer Due: 02/14/2019

Comments: Mtn to file corrected Mtn for Recon. New Mtn attached to this event and to Evt 62

64 Answer - Reconsideration

Proof of Service Date: 02/14/2019

Event No: 62 Reconsideration of Opinion

For Party: 1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE
Filed By Attorney: 28268 - GROSS JAMES G

67 Submitted on Reconsideration Docket

Event: 62 Reconsideration of Opinion

Event: 63 Motion

District: C

68 Order: Reconsideration - Deny - Appeal Remains Closed
View document in PDF format

Event: 62 Reconsideration of Opinion

Event: 63 Motion

Panel: CMM,DBS,MJR

Attorney: 69541 - PATEL SIMA G

Comments: Grant motion to file a corrected motion for reconsideration. Correct motion is accepted.

69 SCt: Application for Leave to SCt

Supreme Court No: 159301

Answer Due: 04/15/2019

Fee: E-Pay

For Party: 1

Attorney: 28268 - GROSS JAMES G

70 SCt Case Caption

Proof Of Service Date: 03/18/2019

Comments: Combined caption for both MSC appeals - #159301 & 159450.
71 Other

Date: 03/18/2019

For Party: 1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE

Attorney: 28268 - GROSS JAMES G

Comments: Notice of filing application for leave to appeal in the Supreme Court

72 SCt: Application for Leave to SCt
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10/31/2019

02/05/2020

02/05/2020

03/17/2020

03/20/2020

07/14/2020

07/14/2020

07/16/2020

08/18/2020

08/21/2020

Appellate Docket Sheet

Supreme Court No: 159450
Answer Due: 05/14/2019
Fee: E-Pay

For Party: 2

Attorney: 69541 - PATEL SIMA G

73 SCt: Answer - SCt Application/Complaint

Filing Date: 06/23/2019

For Party: 1 LAW OFFICES OF JEFFREY SHERBOW PC PL-AT-XE
Filed By Attorney: 28268 - GROSS JAMES G
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74 Michigan Appeals Reports Publication
326 Mich App 684

75 Correspondence Sent
Proof Of Service Date: 10/31/2019
Comments: MSC CIk Itr notifying attys of possible basis for DQ of Justice Bernstein.

76 SCt Order: Abeyance - Grant

View document in PDF format

Comments: No. 159301: Hold in abeyance pending a decision in MSC 159450, Law Ofcs of Sherbow v Fieger & Fieger,
PC.

77 SCt Order: Application - Grant

View document in PDF format
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Comments: Invited AC=Litigation, Negl Law, Solo & Small Firm Sections of SBM. 20-min arguments per side.

78 SCt Motion: Housekeeping

Party: 2

Filed by Attorney: 69541 - PATEL SIMA G

Comments: Motion to extend time for filing DFAT supp brf to 4-29-2020.

79 SCt Order: Chief Justice - Grant
View document in PDF format
Comments: Grant DFAT motion to extend time for filing brf to 4-29-2020.

80 SCt: SCt Brief - Appellant

Filing Date: 07/14/2020

For Party: 2 FIEGER & FIEGER PC DF-AE-XT

Filed By Attorney: 69541 - PATEL SIMA G
Comments: Requires correction per MCR 7.312(D)

81 Correspondence Sent
Proof Of Service Date: 07/15/2020
Comments: SC e-mail re defective brief; see event 80

82 SCt: Miscellaneous Filing

Filing Date: 07/16/2020

For Party: 2 FIEGER & FIEGER PC DF-AE-XT
Filed By Attorney: 69541 - PATEL SIMA G
Comments: Refiled AT brf with corrected apx.

83 SCt Motion: Housekeeping

Party: 1

Filed by Attorney: 28268 - GROSS JAMES G

Comments: Motion to extend time to 09-08-2020 to file brief on appeal

84 SCt Order: Chief Justice - Grant
View document in PDF format
Comments: Grant PLAE mtn to extend the time for filing its brf to 9-8-2020.

Case Listing Complete
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2/5/20 Order ?g

. Fd@g’ Michigan Supreme Court [T
Lansing, Michigan 2

A (T

February 5, 2020 Bridget M. McCotmack,
Chief Justice =

159450 ' David B, Viviano, =
Chief Justice Pro Tem z

)

Stephen ]. Markman @

Bian K. Zabra O
i Richard H. Bernstein o5
LAW OFFICES OF JEFFREY SHERBOW, PC, Blizabeth T, Clement 75
Plaintiff-Appellee, . Megan K. Cavamagh, O

Justices 8

v SC: 159450 ~J
COA: 338997 ‘ N
Oakland CC; 2015-147488-CB o0
FIEGER & FIEGER, PC, d/b/a FIEGER, FIEGER, o
KENNEY & HARRINGTON, PC, g
Defendant-Appellant. Z

/

On order of the Court, the application for leave to appeal the January 135, 2019
judgment of the Coutt of Appeals is considered, and it is GRANTED. The iaarisias shall
address: (1) whether Michigan Rule of Professional Conduct (MRPC) 1.5(¢) requires the
client to have an attorney-client relationship with all participating lawyers; (2) if so, what
are the parameters of such relationship and how is it formed; (3) which party carries the
burden with respect to a contract’s compliance with MRPC 1.5(e), see Palenkas v
Beaumont Hosp, 432 Mich 527, 548-550 (1989); and (4) if an attorney-client relationship
with all participating lawyers is required under MRPC 1.5(e), whether reversal is required
in this case. See MCR 2.613(A); Cox v Bd of Hosp Managers for City of Flint, 467 Mich
1, 15 (2002). The time allowed for oral argument shall be 20 minutes for each side. MCR

7.314(BX1).

The Litigation, Negligence Law, and Solo and Small Firm Sections of the State Bar
of Michigan are invited to file briefs amicus curiae. Other persons or groups interested in
the determination of the issues presented in this case may move the Court for permission
to file briefs amicus curiae.

I Larry S, Royster, Clerk of the Michigan Supreme Court, certify that the
farege;ns is 2 true and complete copy of the order entered at the direction of the Cowrt.

Febraary 3, 2020 W

Cferk

82b




Order

February 5, 2020

159301

2/5/20 Order

LAW OFFICES OF JEFFREY SHERBOW, PC,

.Plaintiff-Appellant,

FIEGER & FIEGER, PC, d/b/a FIEGER, FIEGER,

KENNEY & HARRINGTON, PC,
Defendant-Appellee.

Michigan Supreme Court
Lansing, Michigan

Biidget M. McCormack,
Chief Justice

David F. Viviano,
Chief Justice Pro Tem

Stephen J. Matkman
Brian K. Zahra
Richard H. Bernstein
Elizabeth T\ Clement
Megan K., Cavanagh,

Justices

SC: 159301
COA: 338997
Oakland CC: 2015-147488-CB

On order of the Court, the application for leave to appeal the Janvary 15, 2019
judgment of the Court of Appeals is considered and, it appearing to this Court that the case
of Law Offices of Jeffrey Sherbow, PC v Fieger & Fieger, PC (Docket No. 159450) is
pending on appeal before this Court and that the decision in that case may resolve an issue
raised in the present application for leave to appeal, we ORDER that the application be
held in ABEYANCE pending the decision in that case.

February 5, 2020

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and compiete copy of the order entered at the direction of the Court.

&»w@éﬁ@,f';
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Metro Services Organization v City of Detroit

STATE OF MICHIGAN

COURT OF APPEALS

METRO SERVICES ORGANIZATION, UNPUBLISHED
Febroary 1, 2011
Plaintiff-Appellant,
v No. 292052
Wayne Circuit Court
CITY OF DETROIT, LCNo. 08-014413-CK
Defendant-Appellee.

METRO SERVICES ORGANIZATION,

Plaintiff-Appellant,
v No. 292588
Wayne Circuit Court
CITY OF DETROIT, LCNo. 08-018094-CK
Defendant-Appeliee.

Before: GLEICHER, P.J., and ZanrA and K.F. KELLY, 1],

PER CURIAM,

These consolidated appeals involve separate breach of contract claims brought by
plaintiff Metro Services Organization against defendant City of Detroit. Plaintiff’s suits aver that
defendant neglected to pay for cleaning and electrical services that plaintiff performed at Cobo
Hall (also referred to as “Cobo Civie Center™). In Docket No. 292052, plaintiff appeals as of
right from a circuit court order in LC No. 08-014413-CK granting defendant summary
disposition with respect to plaintiff’s claim for breach of the cleaning services contract. In
Docket No, 292588, plaintiff appeals as of right from a circuit court order in LC No. 03-018094-
CK granting defendant summary disposition of plaintiff’s claim for breach of the electrical
services contract. In both cases, the cowt ruled the contracts void and unenforceable as contraty
to public policy. In each case, we reverse and remand for further proceedings.

We review de novo a circuit court’s summary disposition ruling. Allison v AEW Capital
Mgt, LLP, 481 Mich 419, 424; 751 NW2d 8 (2008). Although the court did not identify the
particular subrule on which it relied in granting defendant’s motions, because the court
considered documentary evidence beyond the pleadings, we review the motions under MCR

-1-
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Metro Services Organization v City of Detroit

2.116(C)(10). Healing Place at Novth Oalidand Med Cir v Allstate Ins Co, 277 Mich App 51, 55;
744 NW2d 174 (2007). We limit our review to the evidence presented to the circuit court at the
time it decided the motions. Innovative Adult Foster Care, Inc v Ragin, 285 Mich App 466, 475-
476; 776 N'W2d 398 (2009). Therefore, in considering plaintiff’s challenge to the circuit court’s
decision on the cleaning services contract in Docket No. 292052, we decline to take into account
the additional evidence that plaintiff subsequently offered in support of its motion for
reconsideration. Pursuant to the same lfogic, we reject defendant’s suggestion in each case that
we take judicial notice of Karl Kado’s plea agreemeont in a federal case and Kado’s deposition
testimony in a separate Wayne Circuit Court case, both of which ocourred after the circuit cont’s
summary disposition rulings in these cases.

A motion under MCR 2.116(C)(10) tests the factual sufficiency of a claim, as supported
by documentation containing “content or substance [that] would be admissible as evidence fo
establish or deny the grounds stated in the motion.” MCR 2.116(G)(6); see also Adair v
Michigan, 470 Mich 105, 120; 680 NW2d 386 (2004); Maiden v Rozwood, 461 Mich 109, 120-
121; 597 NW2d 817 (1999). The moving parfy bears the initial burden of substantiating its
position with affidavits, depositions, admissions, or other documentary evidence. MCR
2.116(G)(3)(b) and (4); Quinto v Cross & Peters Co, 451 Mich 358, 362; 547 NW2d 314 (1996).
The burden then shifts to the nonmoving party to show a genuine issue of disputed fact for trial.
Id.: Innovative Adult Foster Care, Inc, 285 Mich App at 475, Summary disposition is
appropriate under MCR 2.116(C)(10) if there is no genuine issue of material fact and the moving
party is entitled to judgment as a matter of law. Healing Place at Norih Oakland Med Ctr, 2777
Mich App at 56. “There is a genuine issue of material fact when reasonable minds could differ
on an issue after viewing the record in the light most favorable to the nonmoving party.” Allison,
481 Mich at 425.

In Docket No. 292052, plaintiff complains that the circuit court made its summary
disposition ruling before discovery ocoutred. “Although a motion for summary disposition is
generally premature if granted before completing discovery regarding a disputed issue, if a party
opposes a motion for summary disposition on the ground that discovery is incomplete, the party
must at least assert that a dispute does indeed exist and support that allegation by some

independent evidence.,” Davis v Detroit, 269 Mich App 376, 379-380; 711 NW2d 462 (2006)

(internal quotation omitted). For example, MCR 2.116(H)(1) permits a party to “show by
affidavit that the facts necessaty to support the party’s position cannot be presented because the
facts are known only to persons whose affidavits the party cannot procure,” See also Coblentz v
City of Novi, 475 Mich 558, 570-571; 719 NW2d 73 (2006). Plaintiff apprised the circuit court
-of no specific evidence that it could not abtain but wanted to present by the time the circuit court
ruled on defendant’s motion for summary disposition of the cleaning services contract.

The court viewed the contracts as contravening public policy, and thus void and
unenforceable.! In Badon v Gen Motors Corp, 188 Mich App 430, 439; 470 NW2d 436 (1991),

this Court explained:

! We need not address plaintifs brief appellate reference to the cleaning services coniract’s
(continued...}

2~

85b

/\C




Metro Services Organization v City of Detroit

Public policy has been described as “the community common sense and
comtmon conscience, extended and applied throughout the State to matters of
public morals, public health, public safety, public welfare, and the lilce.” Skugt v
Grand Rapids, 275 Mich 258, 264; 266 NW 344 (1936). It is expressed in the
constitution, statutes, judicial decisions, or customs and conventions of the
people, and it concerns the primary principles of equity and justice. Id. What
public policy requires varies with the habits and fashions of the day. Id., pp 263-
264; McNamara v Gargett, 68 Mich 454, 460-461; 36 NW 218 (1888).

In Michigan, whether a contract or contractual term violates public policy “depends upon its
purpose and tendency and not upon an actual showing of public ihjury.” Federoff v Ewing, 386
Mich 474, 480-481; 192 NW2d 242 (1971). “The law looks to the general tendency of such
agreements, and it closes the door to temptation by vefusing them recognition in any of its
courts.” Mahoney v Lincoln Brick Co, 304 Mich 694, 706; 8 NW2d §83 (1943), quoting 17 CIS
211, pp 563-565 {emphasis in original).

Turning first to the cleaning setvices contract at issue in Docket No. 292052, the
particular contract on which plaintiff relies as a basis for entitlement to $1.75 million in cleaning
setvices comprises the sixth revision to purchase order no. 2578856, dated July 18, 2005, The
amount of defendant’s alleged liability is not at issue in this appeal, but we note that the relevant
time period is July 2005, when the purchase order was revised to specily “contract increase
approved for an additional $1,750,000,” bringing the total approved amount for the contract
period from April 1, 2002 to October 31, 2005 to $11,411,999. The purchase order obligated
plaintiff to furnish various janitorial, ground maintenance, and other services. It lists both
monthly ($220,472.05) and daily ($3,279.94) rates for plaintiff’s services.

Plaintiff does not dispute on appeal that its officer, Karl Kado, made en illegal payment
of nearly $100,000 to Cobo Hall’s director, Efstathios Paviedes, in January 2003, followed by an
illegal payment of $15,000 to a successor director, Glenn Blanion, in May 2005. Although
plaintiff insists that the payments should rightly be characterized as extortion by public officials,
instead of bribery, we fail to comprehend the materiality of this distinction for purposes of
ascertaining whether defendant’s alleged liability for $1.75 million under the revised purchase
order should be enforced. In both instances, the crime involves the payment of money to a
public official. People v Ritholz, 359 Mich 539, 552-553; 103 NW2d 481 (1960); see also MCL
750.214, A person may avoid both critnes in the same manner, by opting against making the
payment to the public official. Furthermore, in cases of both bribery and extortion, a person’s
payment of money operates to the detriment of the public interest, which is all that Michigan law
demands for declaring a contract unenforceable as against public policy based on criminal
conduct. Federoff, 386 Mich at 481; Mahoney, 304 Mich at 705.

But the mere occurrence of some illegal conduct involving an entity’s agent and a public
official does not necessarily render every contract between the entity and public official void and
unenforceable, Some connection must exist befween the illegal conduct and the contract that

(...continued}

procurement by fraud, given that the circuit court did not rely on principles of frand to find that
either the cleaning services contract or the electrical services contract was void.
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malkes enforcement of the contract offensive to public policy, Miller v Radikopf, 394 Mich 83,
88-89; 228 NW2d 386 (1975); see also Device Trading, Lid v Viking Corp, 105 Mich App 517,
520-521; 307 NW2d 362 (1981). In Miller, 394 Mich at 86-88, our Supreme Cowrt found
enforceable a contract to shate the proceeds of an ITrish Sweepstakes ticket because this
agreement did not depend on prior illegal conduct of the contracting parties in their sale and
acquisition of Irish Sweepstakes tickets, and enforcement of the contract to share the proceeds
would not offend public policy. In reaching this conclusion, the Supreme Court distinguished
the confract to share proceeds from other criminal enterprises:

Agreements to share possible proceeds from Irish Sweepstakes tickets are
not an “essential patt” of the sale and distribution of those tickets. The continued
suceess of the Irish Sweepstakes in this state is in no way dependont on the
enforceability of agreements to share winnings. Miller’s and Radikopf’s
collateral agreement to divide their prospective winnings was not an essential part
of their sale and distribution of those tickets. Nor was their agreement dependent
on illegal conduct in the acquisition of the lottery tickets; they might have
acquired the tickets in a manner free of any suggestion of illegality and then
entered info an agreement to share proceeds.

However this case is decided, the courts of this state will continue to
refuse to entertain actions seeking an accounting of proceeds obtained from illegal
enterprises such as the illegal sale of narcotics and bank robberies. Additionally,
enforcement or an accounting will be denied, without regard to whether the
proceeds sought to be divided have been legally obtained, if the consideration
offered is illegal.

Judicial nonenforcement of agreements deemed against public policy is
considered a deterrent for those who might otherwise become involved in such
transactions. While nonenforcement , . . might tend to discourage people from
agreeing to split their legal winnings, nonenforcement wounld not tend to
discourage people from buying or selling Irish Sweepstakes tickets. Both Miller
and Radikopf have been compensated for selling the tickets and Radikopf has
received the winnings as the holder of a particular ticket. No interest of the state
would be finthered by nonenforcement of Milier’s claim that he is the owner of
one-half of those legal winnings. [Id. at 88-89 (footnote omitted).]

In support of defendant’s position that plaintiff engaged in unlawful conduct that
rendered the cleaning services contract void, defendant relied primarily on evidence of
Pavledes’s and Blanton’s plea agreements in federal criminal cases.® The plea documentation
showed that Paviedes agreed to plead guilty to a charge of structuring a transaction to avoid
currency reporting requirements, and that Pavledes acknowledged the following relevant factual
basis for his plea:

2 Defendant also submitted a one-page information against Kado, which revealed no details of
the false income tax reporting charge against him.

e
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In January 2003, [Pavledes] was the Director of the Cobo Civic Center in
Detroit, Michigan. At that time, [Paviedes] accepted an illegal payment of about
$100,000 in cash from a Cobo confractor named Karl Kado, owner of Metro
Services Organization, Inc. (MSQ), in connection with [Pavledes’s] performance
of his duties.

Blanton pleaded guilty to obstruction of justice, and agreed that the following pertinent
facts constituted an accurate basis to support his plea:

In or about May 2005, while serving as Director of the Cobo Civic Center
in Detroif, Michigan, [Blanton] accepted $15,000 in illegal payments from Karl
Kado, a city contractor who held electrical, janiforial and food contracts at Cobo
Hall. [Blanton] accepted the money knowing that it was given with the
expectation that [Blanton] would provide favorable treatment to Kado in
[Blanton’s] official capacity as Director of the Cobo Civie Center.,

Even assuming that these agreements qualify as substantively admissible evidence, they
do not suffice to satlisfy defendant’s initial burden, in the context of this motion for summary
disposition, to support its position that the cleaning services contract should not be enforced
because it is contrary to public policy. Pavledes’s stipulation roveals no details concerning the
nature of Kado’s “illegal payment” or how it had any connection to Pavledes’s duties. The
factual premise for Blanton’s plea supports a reasonable inference that Kado paid him a bribe. It
also arguably supports an inference that Kado sought favorable treatment with respect to all of
the specified contracts between plaintiff and defendant. The timing of the payment appears
significant because it occurred shortly before the July 2005 cleaning services contract revision.
Like the original contract in 2002, under which defendant allowed plaintiff to replace UNICCO
to supply vatious janitorial and other cleaning services, a contract modification requires mutuat
assent. Quality Products & Concepts Co v Nagel Precision, Inc, 469 Mich 362, 372-373; 666
NW2d 251 (2003),

However, defendant’s positions that the cleaning and electrical services confracts were
void constitute affirmative defenses. MCR 2.11 1{F)(3)(a) (a claim that “an instrument . . , is
void” is an affirmative defense). The party asserting an affirmative defense has the burden of
producing evidence to support it. Attorney General v Bulk Petroleum Corp, 276 Mich App 654 ,
664; 741 NW2d 857 (2007). “[Wlhere the truth of a material factual assertion of a moving
party’s affidavit depends on the affiant’s credibility, there exists a genuine issue to be decided at
trial by the trier of fact and & motion for summary disposition cannot be granted.” SSC Assoc Lid
Partnership v Gen Retirement Sys, 192 Mich App 360, 365; 480 NW24d 275 (1991). “Opinions,
conclusionary denials, unsworn averments, and inadmissible hearsay do not satisfy the court
tule; disputed fact (or the lack of it) must be established by admissible evidence.” Td. at 364, -

Viewed in the light most favorable to plaintiff, the factual basis for Blanfon’s plea, even
if deemed credible, contains conclusionary rather than substantive information. It does not
reveal details concerning the words exchanged between Blanton and Kado, or any specific
citcumstances surrounding Kado’s payment to Blanton, that would assist a trier of fact in
determining the basis for (1) Blanton’s claimed knowledge that Kado had given him money in
anticipation of favorable treatment, or (2) to what extent, if any, anticipated favorable treatment
had a relationship to some or all of plaintiff’s contracts. Given the conclusionary nature of the

5
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factual bases undetlying each plea agreement, the circuit court improperly granted defendant’s
motion for summary disposition. Defendant’s failure to satisfy its initial burden of showing a
nexus between the “illegal payments” and the cleaning services contract in particular, or
defendant’s asserted Hability for $1.75 million pursuant to the cleaning services contract,
precluded the circuit court from granting defendant’s motion. Quwinto, 451 Mich at 362,
Accordingty, in Docket No. 292052, we reverse the circuit court’s summary disposition order in
LC No. 08-014413-CK.

We reach this same conclusion with respect to plaintiff’s challenge to the circuit coutt’s
summary disposition decision relating to the electrical services contract at issue in Docket No.
292588. Plaintiff’s claim for unpaid electrical services rests on several open invoices, identified
by teference to amount, invoice number, and date, for the period between November 3, 2003 and
July 5, 2006. Defendant relied on the same evidence of Pavledes’s and Blanton’s plea
agreements in their federal criminal cases fo factually substantiate its affirmative defense that the
electrical services contract was similarly void because its enforcement would contravene public
policy. In opposition to defendant’s motion, plaintiff submitted an affidavit of Justin Lawrence,
who held various managerial positions with plaintiff during the relevant period. Lawrence
averred in part that the parties had made unsuccessful attempts to settle the matter in 2006.
Other documentary evidence showed that the electrical services contract, as amended in 2002,
was due to expire in June 2005, shortly after Blanton teceived the $15,000 payment in May
2005. FEvidence also showed that Pavledes wrote a letter to Kado confirming defendant’s
approval of an assignment of the electrical services contract from Trade Show Electrical to
plaintiff, dated February 5, 2003, shortly after the date when Pavledes stipulated in his plea
agreement that he received an illegal payment of approximately $100,000. Lawrence’s affidavit
documenting that he “later learned” defails of the illegal payments to Pavledes and Blanton raises
the same conclusionary concerns inherent in the stipulations underlying Pavledes’s and
Blanton’s plea agreements, An affidavit must set forth with particularity facts admissible as
evidence, MCR 2.119(BX1); see also SSC Assoc Lid Partnership, 192 Mich App at 364,

Because defendant premised its motion for summary disposition of the electrical services
contract on the same stipulations in the plea agreements that we have previously deemed
conclusory and insufficient to substantiate defendant’s position that the contracts should be
found unenforceable as against public policy, the circuit court likewise improperly granted
defendant’s motion for summary disposition of the electrical services confract under MCR
2.116(CY10). Defendant’s failure to satisfy its initial burden of showing a sufficient nexus
between the illegal payments, the electrical services contract, and defendant’s alleged liability for
the outstanding invoices for electrical services, proves fatal to defendant’s motion.

Moreover, we readily distinguish this case from Mahoney, 304 Mich 694, on which the
circuit court expressly relied in granting defendant summary disposition concerning the electrical

*In light of our decision to reverse the circuit court’s summary disposition decision in Docket
No. 292052, we need not consider plaintiff’s challenge to the court’s denial of its motion for
reconsideration,
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services contract. The plaintiff in Mahoney filed suit to enforce an oral contract, the terms of
which obligated the plaintiff to engage in illegal activity, namely the “usef] or attempted . . .
use[] [of| political connections, influence, and pressure in his contracts with architects and
contractors,” Id. at 695-704. Alternatively phrased, an improper purpose permeated the contract
and served as the foundation of the agreement that the plaintiff sought to enforce. Id. at 704-705.
By contrast, the cleaning and electrical services contracts involved entirely legal activities. In
light of the evidence before the circuit court when it granted defendant summary disposition, the
cleaning and elecitical services contracts were at most “remotely connected with an illegal act.”
Device Trading, Ltd, 105 Mich App at 521. Therefore, in Docket No. 292588, we reverse the
cireuit court’s summary disposition order in IL.C No. 08-018094-CK.

Although we have concluded that the stipulations in the plea agreements, even if accepted
as substantively admissible, do not suffice to substantiate defendant’s affirmative defense, we
will briefly address plaintiff’s arguments regarding the admissibility of the plea agrecments in
the event this issue arises on remand. Plaintiff contends that the stipulations in the plea
agreements consist of inadmissible hearsay or fall subject to exclusion under MRE 403,

Defendant does not dispute that the factual stipulations in the plea agreements are
hearsay, MRE 801, but argues that they are nonethetess admissible under the caich-all exception
in MRE 803(24). The appearance of a factual stipulation in a plea agreement does not render it
admissible under MRE 803(24). Cf. In re Slathin, 525 F3d 805, 811-813 (CA 9, 2008) (ruling on
the admissibility of a plea agreement, made under oath, pursuant to FRE 807, which contains
admissibility prerequisites simifar to those in MRE 803(24)), and Unifed States v Hawley, 562 T
Supp 2d 1017, 1054 (ND Iowa, 2008) (finding plea agreements inadmissible under FRE 807). A
court inust examine the circumstances of each case to deterinine whether evidence qualifies as
admissible under MRE 803(24). People v Katt, 468 Mich 272, 293; 662 NW2d 12 (2003).

The limited record developed in the circuit court does not establish an adequate
foundation for applying MRE 803(24) to the stipulations. No factual development exists with
respect to the actual circumstances of the pleas tendered by Pavledes or Blanton to aid a court in
determining whether the stipulations have circumstantial guaranfees of {rustworthiness,
especially with respect to any details surrounding the illegal payments that plaintiff disputes.
Furthermore, defendant has not explained why either Pavledes or Blanton could not be deposed
about the details underlying the payments and how they might relate to the contracts at issue.
The “best evidence” requirement of MRE 803(24) presents a high bar that effectively limits the
rule to exceptional circumstances, Kaif, 468 Mich at 293, Here, the limited record developed
below does not establish a sufficient foundation for concluding that the factual stipulations in the
plea agreements are admissible under MRE 803(24). Without a4 proper foundation for admitting
the evidence, it becomes unnecessary to consider whether MRE 403 would provide a basis for
otherwise excluding the evidence,

Reversed and remanded in both cases for further proceedings not inconsistent with this
opinion., We do not retain jurisdiction.

/s/ Elizabeth L. Gleicher
#s/ Kirsten Franl Kelly

ZAHRA, ], did not participate.
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STATE OF MICHIGAN

COURT OF APPEALS

BETRO SERVICES ORGANIZATION,

Plaintiff-Appellant,
v
CITY OF DETROIT,
Defendant-Appellee.

METRO SERVICES ORGANIZATION,

Plaintiff-Appellant,
v
CITY OF DETROIT,
Defendant-Appellee.

Before: GLEICHER, P.J., aud ZAHRA and K.F, KELLY, JJ.

K.F.KELLY, J. (Concurring.)

I agree with the lead opinion’s statement that “in cases of both bribery and extortion, a
person’s payment of monhey operates to the detriment of the public interest, which is all that
Michigan law demands for declaring'a contract unenforceable as against public policy based on
criminal conduct.” 1 further agree that the trial court prematurely granted defendant’s motions
for summary disposition. Thus, I copcur in reversing and remanding these cases for further

proceedings.
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