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STATEMENT OF JURISDICTION

On February 14, 2018, the Ingham County Circuit Court issued an order
denying Respondent-Appellee Vernon Proctor, M.D.’s motion to vacate its order
authorizing Petitioner-Appellant the Department of Licensing & Regulatory Affairs,
Bureau of Professional Licensing (Department) to subpoena requested patient
substance abuse treatment records. On February 26, 2019, the Court of Appeals
issued a published opinion reversing the Ingham County Circuit Court’s order. The
Court of Appeals denied the Department’s motion for reconsideration on April 19,
2019. This Court has jurisdiction to consider the Department’s application for leave

to appeal pursuant to MCL 600.232 and MCR 7.303(B)(1).

vi
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STATEMENT OF QUESTIONS PRESENTED

Whether the Department properly complied with federal law in

obtaining a subpoena to search the patient files of a doctor who is suspected
of abusing his prescription authority. This question is predicated on three
subordinate questions:

Whether the plain language of federal regulatory law, 42 CFR 2.66,
requires a hearing before a court may authorize a subpoena that
requires disclosure of protected substance abuse treatment records as
part of an investigation of a federally-assisted drug treatment
program?

Appellant’s answer: No.
Appellee’s answer: Yes.
Trial court’s answer: No.

Court of Appeals’ answer: Yes.

Whether the Department demonstrated “good cause” to support the
authorization of the requested substance abuse treatment records?

Appellant’s answer: Yes.
Appellee’s answer: No.
Trial court’s answer: Yes.

Court of Appeals’ answer: No.

Whether the circuit court order properly provided for the disclosure of
confidential communications, where that order guaranteed the
protection from disclosure identifying information for the patients and
provided an opportunity for the patient or record holder to seek
revocation or modification of the court order?

Appellant’s answer: Yes.
Appellee’s answer: No.
Trial court’s answer: Yes.

Court of Appeals’ answer: No.

vil
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STATUTES AND REGULATIONS INVOLVED

42 USC § 290dd-2
(a) Requirement

Records of the identity, diagnosis, prognosis, or treatment of any
patient which are maintained in connection with the performance of
any program or activity relating to substance abuse education,
prevention, training, treatment, rehabilitation, or research, which is
conducted, regulated, or directly or indirectly assisted by any
department or agency of the United States shall, except as provided in
subsection (e) of this section, be confidential and be disclosed only for
the purposes and under the circumstances expressly authorized under
subsection (b) of this section.

(b) Permitted disclosure

(1) Consent

*k%

(2) Method for disclosure

Whether or not the patient, with respect to whom any given record
referred to in subsection (a) of this section is maintained, gives written
consent, the content of such record may be disclosed as follows:

*kk

(c) If authorized by an appropriate order of a court of competent
jurisdiction granted after application showing good cause therefor,
including the need to avert a substantial risk of death or serious bodily
harm. In assessing good cause the court shall weigh the public interest
and the need for disclosure against the injury to the patient, to the
physician-patient relationship, and to the treatment services. Upon
the granting of such order, the court, in determining the extent to
which any disclosure of all or any part of any record is necessary, shall
1mpose appropriate safeguards against unauthorized disclosure.

42 CFR § 2.12 Applicability

(a) General—

viil
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(1) Restrictions on disclosure. The restrictions on disclosure in the
regulations in this part apply to any information, whether or not
recorded, which:

(1) Would identify a patient as having or having had a
substance use disorder either directly, by reference to
publicly available information, or through verification of
such identification by another person; and

(11) Is drug abuse information obtained by a federally
assisted drug abuse program after March 20, 1972 (part 2
program), or is alcohol abuse information obtained by a
federally assisted alcohol abuse program after May 13,
1974 (part 2 program); or if obtained before the pertinent
date, is maintained by a part 2 program after that date as
part of an ongoing treatment episode which extends past
that date; for the purpose of treating a substance use
disorder, making a diagnosis for that treatment, or
making a referral for that treatment.

42 CFR § 2.13 Confidentiality and safeguards

(a) General. The patient records subject to the regulations in this part
may be disclosed or used only as permitted by the regulations in this
part and may not otherwise be disclosed or used in any civil, criminal,
administrative, or legislative proceedings conducted by any federal,
state, or local authority. Any disclosure made under the regulations in
this part must be limited to that information which is necessary to
carry out the purpose of the disclosure.

42 CFR § 2.63 Confidential communications

(a) A court order under the regulations in this part may authorize
disclosure of confidential communications made by a patient to a part 2
program in the course of diagnosis, treatment, or referral for treatment
only if:

(1) The disclosure is necessary to protect against an existing threat to
life or of serious bodily injury, including circumstances which
constitute suspected child abuse and neglect and verbal threats
against third parties;

(2) The disclosure is necessary in connection with investigation or
prosecution of an extremely serious crime allegedly committed by the
patient, such as one which directly threatens loss of life or serious

1X
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bodily injury, including homicide, rape, kidnapping, armed robbery,
assault with a deadly weapon, or child abuse and neglect; or

(3) The disclosure is in connection with litigation or an administrative
proceeding in which the patient offers testimony or other evidence
pertaining to the content of the confidential communications.

42 CFR § 2.64 Procedures and criteria for orders authorizing disclosures
for noncriminal purposes

*kk

(d) Criteria for entry of order. An order under this section may be
entered only if the court determines that good cause exists. To make
this determination the court must find that:

(1) Other ways of obtaining the information are not
available or would not be effective; and

(2) The public interest and need for the disclosure
outweigh the potential injury to the patient, the
physician-patient relationship and the treatment services.

(e) Content of order. An order authorizing a disclosure must:

(1) Limit disclosure to those parts of the patient’s record
which are essential to fulfill the objective of the order;

(2) Limit disclosure to those persons whose need for
information is the basis for the order; and

(3) Include such other measures as are necessary to limit
disclosure for the protection of the patient, the physician-
patient relationship and the treatment services; for
example, sealing from public scrutiny the record of any
proceeding for which disclosure of a patient’s record has
been ordered.

42 CFR § 2.66 Procedures and criteria for orders authorizing disclosure
and use of records to investigate or prosecute a part 2 program or other
person holding the records

(a) Application.

(1) An order authorizing the disclosure or use of patient records to
investigate or prosecute a part 2 program or the person holding the

X
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records (or employees or agents of that part 2 program or person
holding the records) in connection with a criminal or administrative
matter may be applied for by any administrative, regulatory,
supervisory, investigative, law enforcement, or prosecutorial agency
having jurisdiction over the program’s or person’s activities.

(2) The application may be filed separately or as part of a pending civil
or criminal action against a part 2 program or the person holding the
records (or agents or employees of the part 2 program or person
holding the records) in which the applicant asserts that the patient
records are needed to provide material evidence. The application must
use a fictitious name, such as John Doe, to refer to any patient and
may not contain or otherwise disclose any patient identifying
information unless the court has ordered the record of the proceeding
sealed from public scrutiny or the patient has provided written consent
(meeting the requirements of § 2.31) to that disclosure.

(b) Notice not required. An application under this section may, in the
discretion of the court, be granted without notice. Although no express
notice 1s required to the part 2 program, to the person holding the
records, or to any patient whose records are to be disclosed, upon
implementation of an order so granted any of the above persons must
be afforded an opportunity to seek revocation or amendment of that
order, limited to the presentation of evidence on the statutory and

regulatory criteria for the issuance of the court order in accordance
with § 2.66(c).

(¢) Requirements for order. An order under this section must be
entered in accordance with, and comply with the requirements of,
paragraphs (d) and (e) of § 2.64.

(d) Limitations on disclosure and use of patient identifying
information.

(1) An order entered under this section must require the
deletion of patient identifying information from any
documents made available to the public.

(2) No information obtained under this section may be
used to conduct any investigation or prosecution of a
patient in connection with a criminal matter or be used as
the basis for an application for an order under § 2.65.

x1
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INTRODUCTION

The decision below frustrates the ability of the Department to effectively
combat the opioid epidemic in this state. The doctor’s patient charts are the best
evidence of whether a provider is prescribing controlled substances within the
standard of care. For that reason, it is imperative that health regulatory and law
enforcement agencies be able to subpoena patient medical records in an
unencumbered manner when conducting an investigation into whether a doctor’s
drug prescribing practices are proper. Federal law provides heightened privacy
protections for individuals receiving substance abuse treatment. But it also
recognizes these agencies need to quickly and thoroughly access medical records
when investigating possible misconduct by a health provider. That is the case here.
Specifically, 42 CFR 2.66 provides a procedural mechanism for these agencies to
petition a court for an order authorizing disclosure of the substance abuse
treatment records relevant to its investigation of a health care provider.

In particular, the Department petitioned the court to subpoena substance
abuse patient charts from Dr. Vernon Proctor as part of its investigation of his
potentially abusive drug prescribing practices. The Court of Appeals vacated the
court order on the grounds that it failed to make a determination of “good cause” for
disclosure, failed to conduct a pre-authorization hearing as required by the federal
regulations, and erred in finding that the national opioid epidemic justified the

disclosure of confidential communications made between the patients and Dr.

Proctor noted within the patient charts. The decision was wrong on all three points.

And it misinterpreted federal regulatory law and the cases examining it.

1
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First, the plain language of 42 CFR 2.66 allows law enforcement or a health
regulatory agency to obtain an ex parte order authorizing disclosure of substance
abuse treatment records when the health provider providing the treatment is the
subject of the agency’s investigation or prosecution. To compound this error, the
Court of Appeals misinterpreted United States v Shinderman, 515 F3d 5 (CA 1,
2008) and Hicks v Talbott Recovery Sys, Inc., 196 F3d 1226 (CA 11, 1999) to apply
the closed hearing requirement of 42 CFR 2.64 and 42 CFR 2.65 to applications for
disclosure requests filed under 42 CFR 2.66.

Second, the Court of Appeal’s decision that “good cause” had not been shown
to authorize disclosure of the substance abuse treatment records is inconsistent
with the analysis in In re The August, 1993 Regular Grand Jury, 854 F Supp 1380
(1994).

Third, the Court of Appeals erred in finding that the existence of the
national opioid epidemic or the risk of serious injury or death to the patients
themselves did not justify disclosure of provider/patient communications contained
within the records.

Accordingly, the lower court opinion — which was published — is clearly
erroneous, is of significant public interest, and will cause material injustice by
impeding the Department and law enforcement agencies ability to promptly
investigate health care providers for improper controlled substance prescribing
practices. The Department respectfully requests this Court grant its application for

leave to appeal.
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STATEMENT OF FACTS AND PROCEEDINGS

The Department is a health oversight regulatory agency charged with licensing
and regulating health professionals in order to protect the public. The Department
petitioned the Ingham County Circuit Court for an order authorizing it to subpoena
eleven confidential substance abuse treatment patient records from Dr. Vernon
Proctor as part of its investigation of his controlled substance prescribing practices
and treatment of his patients. (Appellant’s Attachment 1.)

In its petition, the Department identified the patients at issue by fictitious
names and ensured that the petition was devoid of any patient identifying
information. The Department’s petition further advised the circuit court that it was
seeking only records (eleven patient charts) that were necessary to the
investigation, that all unique identifiers of Dr. Proctor’s patients would be deleted
from the patient records, and that the records would only be disclosed to those who
had a need for the information as necessary for the investigation. Although the
Department did not specifically use the term “good cause” in its petition seeking
disclosure, it did factually plead the requisite “good cause” criteria specified in 42
CFR § 2.64(d).

Namely, the Department pled in its petition that the eleven patient charts
being requested from Dr. Proctor were the most effective means to investigate
whether he was providing those patients with treatment that met the standard of
care for the profession and complied with the Public Health Code. The Department

also advised the court in its petition that the public interest in disclosing the eleven
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patient charts to enable the Department to investigate improper drug prescribing
practices outweighed any potential injury to the patients, the physician-patient
relationship, and the treatment services. (Appellant’s Attachment 1.)

Thereafter, the Ingham County Circuit Court issued an order authorizing the
disclosure of the requested patient records. (Appellant’s Attachment 2.) The
Department mailed Dr. Proctor a subpoena dated December 19, 2017, an exhibit
referencing the patients in question, and a copy of the Court’s order authorizing the
subpoena. (Appellant’s Attachment 3.)

Dr. Proctor filed a motion to vacate the order authorizing the subpoena, and a
hearing on the motion was held before the court on February 14, 2018. After oral
argument, the circuit court opined from the bench, ruling as follows:

° 42 CFR 2.66 governed the Department’s petition;

) the February 14, 2018 hearing provided Dr. Proctor with his
opportunity to seek revocation or amendment of the disclosure order;

° the Department’s petition and the court’s December 13, 2017 order
complied with the applicable federal regulations; and

° the opioid epidemic was evidence of a threat to life or serious bodily
injury that justified disclosure of confidential communications made
between Dr. Proctor and his patients as he was being investigated for
abusive controlled substance prescribing practices. (Appellant’s
Attachment 4.)

Although the Ingham County Circuit Court did not specifically employ the words

“good cause” in rendering its decision from the bench, it did state “that the

requirements of 2.64(d)(1) and (2) [the provisions delineating the good cause
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criteria] have been met.” (Appellee’s Attachment 4.) Moreover, the circuit court’s
written order denying Dr. Proctor’s motion to vacate reiterated that it was based, in
part, upon the reasons articulated on the record. (Appellant’s Attachment 5.)

Dr. Proctor filed a claim of appeal with the Court of Appeals on March 5,
2018. He sought a stay of the circuit court’s order on March 16, 2018, which the
Court of Appeals denied on April 9, 2018.

The Court of Appeals consolidated this case with Docket No. 342086, and it
scheduled both matters for oral argument on February 12, 2019. On February 26,
2019, the Court of Appeals issued a published opinion affirming the circuit court’s
order in Docket No. 342086, but reversing and remanding for further proceedings of
the circuit court order at issue in this application for leave to appeal. (Appellant’s
Attachment 6.) In so doing, the Court of Appeals found that in issuing its order
authorizing disclosure, the circuit court did not comply with the applicable federal
regulations. In particular, it found that the circuit court failed to properly assess
the factors for determining “good cause,” failed to conduct a pre-authorization
hearing, failed to impose appropriate safeguards to protect against unauthorized
disclosure, and improperly authorized disclosure of confidential communications

when such disclosure is limited to circumstances similar to suspected child abuse or

1 Mark Mortiere, M.S., D.D.S,, filed a claim of appeal of the Ingham County Circuit Court’s order
denying his motion to quash subpoena, arguing the Public Health Code did not vest the Department
with authority to initiate an investigation and subpoena a patient chart based upon a malpractice
settlement award less than $200,000. The Court of Appeals affirmed the circuit court order, finding
that the plain language of the Code authorized the Department to initiate an investigation.

5
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verbal threats. The Department timely filed a motion for reconsideration, which

the Court of Appeals denied on April 19, 2019.
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STANDARD OF REVIEW

Appellate courts review a trial court’s decision to quash a subpoena for an
abuse of discretion. Castillon v Roy, 412 Mich 873 (1981). A trial court abuses its
discretion if it renders a decision that is not within the range of reasoned and
principled outcomes. Maldonado v Ford Motor Co, 476 Mich 372, 388 (2006) (citing
People v Babcock, 469 Mich 247, 269 (2003)).

Moreover, questions of statutory construction are reviewed de novo. Title
Office, Inc v Van Buren Co Treasurer, 469 Mich 516, 519 (2004). Courts have long
held that “ ‘[t]he primary goal of statutory interpretation is to give effect to the
intent of the Legislature.”” Id. In doing so, the court must examine the language of

the statute itself. If the statute is unambiguous, it must be enforced as written. Id.
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ARGUMENT

I. The plain language of federal regulatory law, 42 CFR 2.66, authorizes
a court as here to issue ex parte orders authorizing disclosure of
drug treatment records for an investigation into alleged misconduct
of a health provider without a prior hearing.

The opioid prescription problem is rooted in the action of health care
providers who abusively prescribed medication that is either unwarranted or
unnecessary. The Department here suspects Dr. Vernon Proctor of engaging in that
very activity and properly sought an order from the circuit court to examine the
records of eleven patients, while protecting their identifying information. Nothing
in the federal regulations requires a public hearing before a court authorizes such
disclosure. And the federal case law supports this conclusion as well. This Court

should reverse.

A. The plain language of 42 CFR 2.66 does not require a hearing
prior to a court order authorizing disclosure.

Federal law protects the identity, diagnosis, prognosis, or treatment of any
patient receiving alcohol or substance abuse treatment from a federally assisted
substance abuse treatment program. 42 USC § 290dd-2. These patient records can
only be disclosed with the informed written consent of the patient or through a
procedural process specified by federal law. The applicable statutory provision that
allows for disclosure without patient consent is 42 USC § 290dd-2(b)(2)(C), which
provides that such a disclosure may be made after a showing of good cause:

If authorized by an appropriate order of a court of competent

jurisdiction granted after application showing good cause therefor,
including the need to avert a substantial risk of death or serious bodily

8
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harm. In assessing good cause the court shall weigh the public interest
and the need for disclosure against the injury to the patient, to the
physician-patient relationship, and to the treatment services. Upon
the granting of such order, the court, in determining the extent to
which any disclosure of all or any part of any record is necessary, shall
1mpose appropriate safeguards against unauthorized disclosure.
[Emphasis added.]

The federal regulations, 42 CFR 2.61 et seq., set forth the procedures and
criteria for obtaining the disclosure of confidential substance abuse patient records
when the person seeking disclosure does not have patient consent and requires an
order authorizing disclosure from a court of competent jurisdiction. Moreover,
under 42 CFR 2.66(a), they allow regulatory agencies, such as the Department, to
apply for a court order of disclosure as part of an investigation of a licensee/program
it has jurisdiction over. Whereas, 42 CFR 2.67 provides the procedure for law
enforcement seeking disclosure of records as part of a criminal investigation of
employees or agents of a substance abuse treatment program. And 42 CFR 2.64
provides the procedure for all other persons seeking disclosure that have a legally
recognized interest in the information being sought.

The Department is a health regulatory agency that investigated Dr. Proctor
for possible violations of the Public Health Code relating to improper controlled
substance prescribing practices. The Department has jurisdiction over his medical
license and his medical practice constitutes a federally assisted drug treatment
program. In accordance with 42 CFR 2.66, the Department sought and obtained an
order from the Ingham County Circuit Court to obtain the charts of the patients
believed to be at issue in its investigation. Dr. Proctor filed a motion to vacate,

arguing the circuit court was required to conduct a hearing prior to issuing an order

9
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authorizing disclosure against him. The Ingham County Circuit Court denied his
motion, finding that 42 CFR 2.66(b) applied and the only hearing Dr. Proctor was
entitled to was one that provided him with an opportunity to seek revocation or
amendment of the order after authorization but prior to implementation. The Court
of Appeals reversed the circuit court, holding that a “closed judicial hearing” was
required:

In this case, the court determined that no hearing was required before
issuing the subpoena. However, at this time, the only available
authority is that a closed judicial hearing is required before a court
may order the release of a substance abuse patient’s confidential
medical records. Thus, the court erred when it determined that no
hearing was required and when it failed to hold a hearing. [In re
Petition of Attorney General for Subpoenas, Mich App ___,
(2019) (Docket No. 342680); slip op at 10.]

This is wrong. The Court of Appeals misread 42 CFR2.66(b), which provides as
follows:

Notice not required. An application under this section may, in the
discretion of the court, be granted without notice. Although no express
notice 1s required to the part 2 program, to the person holding the
records, or to any patient whose records are to be disclosed, upon
implementation of an order so granted any of the above persons must be
afforded an opportunity to seek revocation or amendment of that order,
limited to the presentation of evidence on the statutory and regulatory
criteria for the issuance of the court order in accordance with § 2.66(c).
[Emphasis added.]

In other words, nothing here requires a pre-authorization hearing.
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The inaccuracy in the Court of Appeals’ holding is the result of its reliance on
an inapplicable federal regulation. Unlike 42 CFR 2.642 and 42 CFR 2.65,in which
disclosure is sought for civil/noncriminal purpose and the reasoning for the request
1s unclear or is based on the prosecution of the patient, the regulation at issue here
— 42 CFR 2.66 — contains no pre-authorization closed hearing requirement. To the
contrary, 42 CFR 2.66 is fact specific and only applicable to law enforcement and
regulatory agencies, such as the Department, seeking patient records from a
provider who is the subject of the agency’s authorized investigation. By its plain
language, 42 CFR 2.66 vests the courts with authority to issue ex parte orders of
disclosure. The only hearing required is post issuance of the court’s disclosure
order, and that hearing is limited to a determination of compliance with the
regulatory criteria. 42 CFR 2.66(b).

When interpreting federal regulations, rules of statutory construction can
provide us with guidance. In Barnhart v Sigmon Coal Co, 534 US 438, 450 (2002),
the United States Supreme Court stated:

As in all statutory construction cases, we begin with the language of

the statute. The first step “is to determine whether the language at

issue has a plain and unambiguous meaning with regard to the

particular dispute in the case.” Robinson v. Shell Oil Co., 519 U.S.

337, 340, 117 S.Ct. 843, 136 L.Ed.2d 808 (1997) (citing United States v.

Ron Pair Enterprises, Inc., 489 U.S. 235, 240, 109 S.Ct. 1026, 103

L.Ed.2d 290 (1989)). The inquiry ceases “if the statutory language is

unambiguous and ‘the statutory scheme is coherent and consistent.””
[619 US at 340, 117 S Ct at 843.]

2 The provision the Court of Appeals erroneously relied upon in making its decision that a closed
hearing was required.
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In as much as 42 CFR 2.66’s regulatory language is unambiguous and clear, it
should be interpreted as written, and the Court of Appeals should have affirmed the

circuit court’s order authorizing disclosure. Id.

B. Federal courts recognize that 42 CFR 2.66 does not require a
closed hearing prior to a court issuing an ex parte order for
disclosure.

Federal courts that have looked at 42 CFR 2.66 have recognized its limited
scope. In fact, even the federal cases cited by the Court of Appeals support the
Department and Ingham County Circuit Court’s interpretation. In holding that the
court must conduct a closed hearing before issuing an order authorizing disclosure
of substance abuse treatment records to law enforcement or health regulatory
agencies investigating or prosecuting the provider or holder of the records, the
Court of Appeals relied upon the decisions rendered in United States v Shinderman,
515 F3d 5 (2008), and Hicks v Talbott Recovery Sys, Inc., 196 F3d 1226 (CA 11,
1999). That reliance, however, was misplaced. These cases do not support the
decision of the Court of Appeals.

In Shinderman, with facts similar to this appeal, federal law enforcement
initiated an investigation of Dr. Shinderman for, among other things, improper
controlled substance prescribing practices at a methadone treatment clinic. 515
F3d at 9. In accordance with 42 CFR 2.66, the federal law enforcement agency
sought and obtained not one but three ex parte orders from the federal magistrate
authorizing the disclosure of the requested methadone treatment patient records.

Id. at 10. In each request, the federal magistrate found law enforcement had
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demonstrated good cause. Id. On appeal of his criminal conviction, the issue was
whether Dr. Sinderman had been given proper notice of the magistrate’s ex parte
order after its issuance. Id. at 9. Although the issue of the appropriateness of the
magistrate’s issuance of the ex parte orders without a closed hearing was not raised
by the parties, the federal appellate court reaffirmed that all that is required for
disclosure under this provision is that a hearing be provided to a provider or patient
after the court’s issuance of an ex parte order. Id. at 12 (“[Section 2.66(b)’s] text
demands that a court issuing a disclosure order afford protected parties with an
opportunity to contest the underlying validity and scope of the disclosure—nothing
more”).

In Hicks, the Texas Board of Medicine sought Dr. Hick’s personal substance
abuse treatment records as part of a disciplinary investigation initiated against his
medical license. Id. at 1231-1232. Because the Texas Board was seeking Dr. Hick’s
own personal treatment records to be used against him in a disciplinary proceeding
and not those of his patients, the board was required to seek a court order
authorizing disclosure in accordance with 42 CFR 2.64, id. at 1242 n 32, not 42 CFR
2.66(b). Section 2.64 requires a court to hold a closed hearing to establish
compliance with the regulatory criteria prior to issuance of the disclosure order. In
contrast, here the Department sought the disclosure order in accordance with 42
CFR 2.66, which contains no closed hearing requirement. Therefore, the Hicks
decision 1s not on point and does not support the Court of Appeals’ decision to

reverse the Ingham County Circuit Court’s ex parte order authorizing disclosure.
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In sum, based upon the foregoing, neither a clear reading of 42 CFR 2.66 nor
the Hicks and Shinderman decisions provide support for the Court of Appeals’
holding that a closed judicial hearing is required before a court may order the
release of a substance abuse patient’s confidential medical records. In fact, reading
such a requirement into the regulations could frustrate or impede a regulatory
agency investigation into an overprescribing physician, Dr. Proctor is a case in point
as it 1s possible that some patients would not want the volume of controlled
substances being prescribed to them disrupted. The federal regulations do not

require a hearing prior to the issuance of the disclosure order.

II. The Department’s petition established good cause to support the
authorization of the disclosure of the requested substance abuse
treatment records, and the failure of the circuit court’s ex parte
order to specifically use the phrase “good cause” was harmless error.

The decision of the Court of Appeals below elevates form over substance. The
petition filed by the Department established good cause under federal regulatory
law to allow a disclosure of the information sought as a part of the Department’s
licensing investigation. The circuit court noted that the petition met the proper
legal standard, and the fact that it did not expressly state the phrase “good cause”
does not affect the legal validity of the order. The federal case law supports this

conclusion as well. The order was proper.
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A. The Department’s petition and circuit court order satisfy the
“good cause” requirement.

The Court of Appeals erred when it found that the Ingham County Circuit
Court’s order failed to make a finding of good cause, because it did not weigh the
“good cause” mandatory factors before authorizing disclosure, and did not provide
appropriate protections to safeguard the patient records. In re Petition of Attorney

General for Subpoenas, Mich App at ; slip op at 9.

The requirements for an order authorizing disclosure are set forth in 42 CFR
§ 2.66(c):

(c) Requirements for order. An order under this section must be
entered in accordance with, and comply with the requirements of,
paragraphs d and e of § 2.64.

42 CFR § 2.64(d) and (e) provide as follows:

(d) Criteria for entry of order. An order under this section may be
entered only if the court determines that good cause exists. To make
this determination the court must find that:

(1) Other ways of obtaining the information are not
available or would not be effective; and

(2) The public interest and need for the disclosure
outweigh the potential injury to the patient, the
physician-patient relationship and the treatment services.

(e) Content of order. An order authorizing a disclosure must:

(1) Limit disclosure to those parts of the patient’s record
which are essential to fulfill the objective of the order;

(2) Limit disclosure to those persons whose need for
information is the basis for the order; and

(3) Include such other measures as are necessary to limit
disclosure for the protection of the patient, the physician-
patient relationship and the treatment services; for
example, sealing from public scrutiny the record of any
proceeding for which disclosure of a patient’s record has
been ordered.
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As evidenced by a review of the Department’s petition and the Ingham
County Circuit Court’s disclosure order, these criteria were met. Specifically, the
court’s order refers to the Department’s petition as the basis for issuance of the
order. The petition, in turn, contained the following key information, which
included the fact of the licensing investigation against Dr. Proctor and the fact that
the Department was only seeking the documents necessary to determine whether
he was engaged in abusive prescription practices:

e The Department of Licensing & Regulatory Affairs is a health
oversight agency and pursuant to Michigan Board of Medicine
authorization initiated an investigation of Dr. Proctor’s practice of
medicine.

e The focus of the Department’s investigation centered on the treatment
rendered to, and the controlled substance prescribing practices for,
eleven identified patients of Dr. Proctor.

e The purpose for requesting disclosure of the eleven patient charts was
to determine Dr. Proctor’s compliance with appropriate prescribing
practices, and the requested patient charts were the most effective
means to determine compliance.

e The Department was only seeking records that were necessary for the
investigation (i.e., 11 identified patient records, not all of Dr. Proctor’s
patient records) and all unique patient identifiers would be deleted
from disclosure.

e The public interest in investigating errant health practices that
involved an abuse of prescribing controlled substances outweighed any

potential injury to the patients, especially considering unique patient
1dentifiers were removed from disclosure. (Appellant’s Attachment 1.)

The Ingham County Circuit Court’s order authorizing disclosure reiterated
the above referenced information contained in the Department’s petition and

further ordered:
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e The Department to limit the subpoenas to its investigation of the
treatment and controlled substance prescribing practices of
Dr. Proctor in regard to the eleven patients identified.

e The preclusion of the use of the patient charts being produced for
prosecution of the patients themselves.

e The blocking, or deleting, of all unique patient identifiers from the
patient charts prior to disclosure.

e The limitation of disclosure of the patient charts to that what was
necessary to comply with the court order and to those persons having

a need for the information in relation to the investigation.3

e An opportunity for a provider, patient, or record holder to seek
revocation or modification of the order. (Appellant’s Attachment 2.)

In finding that the Ingham County Circuit Court’s orders were “devoid of any
determination of good cause ...[and] did not weigh the mandatory factors of whether
injury would result to the patient, physician-patient relationship, and treatment
services before authorizing disclosure,” slip op, p 9, the Court of Appeals failed to
appreciate that such a determination and weighing was included in the circuit
court’s order as it incorporated the contents of the Department’s petition and did
not require further discussion on the record. In particular, the Department advised
the circuit court that it was investigating Dr. Proctor for potentially abusive
controlled substance prescribing practices, which if true posed a risk of injury to the
patients as well as to the public’s health, safety, and welfare. The likelihood of
injury to the patient, the physician-patient relationship and treatment services was

negligible given the Department was only seeking copies of the patient charts, all

3 MCL 333.16238 provides that all information obtained in an investigation is confidential and not
subject to public disclosure. All Department staff, including the Michigan Office of Administrative
Hearings & Rules, and board members are bound by this provision.
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patient identifying information was being deleted from disclosure, and the Public
Health Code protects all information obtained during an investigation from
disclosure to the public by the Freedom of Information Act, search warrant or
subpoena. MCL 333.16238; Meier v Awaad, 299 Mich App 655, 664 (2013); In re
Investigation of Ruth Lieberman, 250 Mich App 381, 388 (2002); Messenger v
Consumer Industry Services, 238 Mich App 524, 531 (1999). Thus, it is clear that

the Department did not have other ways of obtaining the information and that the

public need outweighed the potential injury to the patient, the relationship with Dr.

Proctor, and the treatment services. The prescriptions themselves exposed the
patients to possible risk.

Given that only copies of patient records were being requested, as opposed to
original files, there should have been no disruption to the patient-physician
relationship or treatment services unless an investigation determined Dr. Proctor
was practicing illegally or below the standard of care. And if that turned out to be
the case, then Dr. Proctor’s patients were more likely to suffer injury than if the
Department was not able to thoroughly investigate the conduct. The Court of
Appeals erred in finding that the circuit court failed to weigh the mandatory factors
for disclosure. The petition was supported by good cause under federal law under

42 CFR § 2.66(c) to order the disclosure.
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B. Omission of the words “good cause” from the Department’s
petition and the circuit court’s order was harmless if error and
did not warrant reversal.

In denying Dr. Proctor’s motion to vacate, the circuit court specifically stated
on the record “that the requirements of 2.64(d)(1) and (2) (the provisions delineating
the good cause criteria) have been met.” (Appellant’s Attachments 4, 5.) This
ruling was sufficient to explain that the order met the standard of federal
regulatory law. The Court of Appeals failed to account for this fact.

Moreover, any possible error is harmless in any event. When the error does
not require reversal and is not inconsistent with substantial justice, it is harmless
and should not be modified by a reviewing court. MCR 2.613(A). Although the
Department’s petition and the circuit court’s order did not use the words “good
cause,” if such omission was error, it was harmless and did not warrant reversal
because, as discussed, information pled in the petition was enough for the circuit
court to make a finding of good cause. The Ingham County Circuit Court’s ability to
appropriately weigh the factors pled by the Department in its petition was not
diminished simply because the court did not have Department staff personally

testify to those very same facts in a closed hearing.

C. Federal case law relied upon by the Court of Appeals confirms
the circuit court satisfied the “good cause” requirement.

Rather than support the decision below, the federal cases on which the Court
of Appeals relied only support the circuit court’s decision here that there was good

cause to issue the ex parte order.
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In Shinderman, the U.S. Court of Appeals for the First Circuit held that the
lower court properly found good cause to issue ex parte orders allowing the
disclosure of Medicaid records, methadone treatment records, and other records
seized by execution of a search warrant to the federal law enforcement agency
criminally investigating Shinderman for illegal controlled substance prescribing
practices. 515 F3d at 10. The same federal regulatory provision was at issue there,
42 CFR § 2.66(c), and the court found good cause for the same kinds of reasons that
were present here.

Similarly, in In re The August, the U.S. District Court for the Southern
District of Indiana found good cause existed to allow a grand jury to subpoena the
substance abuse treatment records of patients of a psychotherapist being
investigated for billing fraud. In re The August, 1993 Regular Grand Jury (Hospital
Subpoena), 854 F Supp 1380, 1385-1387 (1994). The August court specifically
found that the psychotherapist’s patient records were the most effective source of
information for investigating the psychotherapist’s billing practices, and it did not
matter if less effective alternative sources were available. Id. at 1386. The same is
true here.

In as much as the federal courts have already determined that these
referenced factors satisfy the “good cause” requirement, there was no need for the
Ingham County Circuit Court to hold a hearing on them. The Court of Appeals

should have affirmed the circuit court’s order.
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ITI. The court’s order providing for the disclosure of confidential
communications was proper.

The Department argued, and the circuit court agreed, that to the extent any
patient confidential communications were disclosed when obtaining copies of Dr.
Proctor’s patient charts, such disclosure was necessary to protect against the
existing threat to life or of serious bodily injury caused by the national opioid
epidemic. Namely, abusive controlled substance prescribing practices allow large
numbers of controlled substances to be disseminated to the general public illegally.
These actions were supported by the federal regulations.

Under federal law, patient records may contain confidential communications
between the patient and provider, which is distinguishable from objective data
consisting of physician diagnostic impressions, treatment recommendations,
referrals, and diagnostic tests. See In re The August, 854 F Supp at 1384. For
example, confidential communications could include statements made by a patient
detailing trauma that may have contributed to the alcohol or substance abuse.
Confidential communications contained within substance treatment records are
given a heightened level of protection and are disclosable only if good cause has
been shown and one of the criteria specified in 42 CFR § 2.63(a) have been met. Id.
42 CFR 2.63(a) provides that a court may order disclosure of confidential
communications made by a patient to a federally assisted substance abuse
treatment program in the course of treatment only if:

(1) The disclosure is necessary to protect against an existing threat to

life or of serious bodily injury, including circumstances which

constitute suspected child abuse and neglect and verbal threats
against third parties;
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(2) The disclosure is necessary in connection with investigation or
prosecution of an extremely serious crime allegedly committed by the
patient, such as one which directly threatens loss of life or serious
bodily injury, including homicide, rape, kidnapping, armed robbery,
assault with a deadly weapon, or child abuse and neglect; or

(3) The disclosure is in connection with litigation or an administrative
proceeding in which the patient offers testimony or other evidence
pertaining to the content of the confidential communications.

The Department’s purpose in seeking to obtain disclosure of the patient
confidential communications was based in its effort to investigate potentially
abusive prescribing practices to protect against an existing threat to life or of
serious bodily injury caused by misuse, diversion or illegally sold controlled
substances; it complies with 42 CFR 2.63(a)(1). These are significant threats to the
community’s safety generally, and to these patients in particular. Thus, the circuit
court’s order providing for disclosure of patient confidential communications within
the Dr. Proctor’s eleven requested patient charts was proper.

However, the Court of Appeals disagreed, stating that the opioid crisis is too
diffuse to warrant the circuit court decision:

Here, the court determined that redaction was not required

because the national opioid epidemic was such a threat. A national

epidemic does not fall within the same types or kinds of threats to life

as child abuse and neglect or threats against third parties, which are

personal threats of harm by the patient. A national epidemic is neither

personal nor will it be found in a patient communication. [In re

Petition of Attorney General for Subpoenas, Mich App __,
(2019); slip at 11. (emphasis in original).]

In so holding, the Court of Appeals relied upon the statutory analysis from

this Court in Neal v Wilkes, 470 Mich 661,669 (2004).
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This Court’s analysis in Neal, however, actually lends support for the
Department’s position that the confidential communication exemption found within
42 CFR 2.63(a)(1) 1s not just limited to threats of loss of life or serious bodily caused
by the patient. In Neal, this Court overruled prior caselaw interpreting the
Recreational Use Land Act and held that application of the act should not be limited
when nothing in the statute indicates that it should be. 470 Mich at 667. Likewise,
there is nothing in 42 CFR 2.63(a)(1) that limits disclosure of confidential
communications to only those situations where the threats to life or of serious bodily
Injury are made against third parties by the patient. It applies equally where the
patients themselves are threatened with loss of life or serious bodily injury.

Moreover, no other court has interpreted this provision in such a restrictive
way. The intent of the federal confidentiality provisions is to encourage patients to
seek substance abuse treatment without fear that their privacy will be compromised
or they will be subjected to criminal prosecution. United States v Hughes, 95 F
Supp 2d 49, 57 (2000). The intent of the legislation is not to shield errant health
professionals. The circuit court clearly understood the intent and purpose of the
federal confidentiality regulations and found that the Department’s petition and
order authorizing disclosure complied with these provisions. Thus, the Court of
Appeals erred in holding that disclosure of confidential communications contained
within the requested patient charts was not justified and the circuit court’s order
should have been affirmed. These are significant issues of law that merits this

Court’s review.
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CONCLUSION AND RELIEF REQUESTED

The Department respectfully requests this Court grant its application for

leave to appeal and find the Court of Appeals erred in holding that: (1) a court must

hold a closed hearing before issuing an order authorizing disclosure of substance

abuse treatment records to law enforcement and/or health regulatory agencies

Investigating or prosecuting the substance abuse treatment provider; (2) the

Ingham County Circuit Court’s order authorizing disclosure warranted reversal for

a failure to make a specific finding of good cause; and (3) the national opioid

epidemic did not justify the disclosure of confidential communications contained

within the protected patient records. Leaving the Court of Appeals published opinion

as written conflicts with the plain language of 42 CFR 2.66, is inconsistent with the

case law relied upon by the Court of Appeals, and will result in material injustice.

Dated: May 31, 2019

Respectfully submitted,

Dana Nessel
Attorney General

Fadwa A. Hammoud (P74185)
Solicitor General
Counsel of Record

[s/Michele M. Wagner-Gutkowski
Michele M. Wagner-Gutkowski
(P44654)

Assistant Attorney General
Attorneys for Plaintiff-Appellant
Licensing and Regulation Division
P.O. Box 30758

Lansing, MI 48909

517-335-7569

LF: 2018-0206048-C/In Re: Proctor, Vernon E. M.D., (MI S Ct)/Application for Leave to Appeal —2019-05-31

INd £T:8G:E 6T02Z/TE/S DS AQ AIAIFDTY



RECEIVED by MSC 5/31/2019 3:58:13PM

Appellant’s Attachment 1



EXHIBIT 1

STATE OF MICHIGAN
CIRCUIT COURT FOR THI 801%.1 JUDICLAL CIRCUTT

T the Matter of the Petifion of 5~ “ F;ie No.1T:21-PZ
Attorney-General for Suhpaenas Hon. Joyee Draganchuk

APEwéIoNFOR SUBPOENAS

Petitioner, Michigan Department of Licensing and Regulatory A:Efmrs
Buresgu of Professional Iaesnsmg, by its counsel, Bill Schuette, Atforney General for
the State of Michigan, through Assistant Attorneys Geveral Michels M, Wagner-
Gutkowski and M. Qatherma Waskiewicy, pursuant to section 16285 of the Public
Health Code, MCL 333.16235, and 42 GFR 2.66, makes applwaﬁwn to this Court for
subpoenas; sta;tmg as ﬁ)ﬁows :

1 The Department of Lirensing and Reglﬂa%ozy Affsirs, Bureau of
Professional Licensing (Départment),.as authorized by the Public Health Code,
MCL 838.1101 ef seq., has initiated an. mvestxgatwn ofa ﬁcensee of the Department.

9, Section 16285 of $he-.Pubhn Health Code aathenzesxthe_ eirenit court to
issue investigativé subpostias upon application by the A:ctamey General..

8. The Department is 4 regulatory hoalth. ;:.Versaght agenty and: ptn'suanttu
4h GFR 164.512(d) and 42-CFR 2:66(; seks poj :
information for the purpose of detemmmg eornphia
requirements within the Publw Heslth Cﬁde

se with the. i‘egzﬂaﬁory

4. The Department ieg régulatnry agency with jurisdiction over the licensee,
in aceordance with 42 CFR 2.66, and the limited &sclosure of the icformation
songht in this ‘petition is the most effective means to investigate the matter at hand.
Fuartheérmors, the Departmem is only seeking the records that are necessary to the.
investigation, and all wnique identifiers may be deleted from the records of the
Heersee’s patients, Therefors, the puhhc interest-and the maad for discls

- outweigh any potential injury.

. & ﬁe-tﬁepmenatsgaksa'ﬁ.ﬁtd'ef&.ﬁsr{ﬁubmenés without notice iagey
ascordance with 42 CFR 2.66(b), since no pationt identifiergme | RaSSciRBon

6. The Deparfment is conducting an'iﬁyesﬁgamon PRI i el

 treatmient of patients.and/or controlled substance preseritfigHrabtidds) i
Vrequests certdin records- descnbed in the attached Exhihit A,

GERIE!
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_ WEEREFGRE the Department prays-that: t’hss Honorable Court,in
accorgdance with seetion 18235 of the Public Health Code, fesue an order axithorizing
subpoenaa te sompel the production of vecords a8 described in Exhibit A, subgect

only to further order of this Cmn:{‘.

Michel: ‘.’M. Wagner-Gnﬁkﬁwsh (Péﬁsﬁﬁé)
M. Catherine Waskiewicz. (PT; 8340)
Assistant Attamay General

. Licensing & Regulation Division
P.0. Box 80758
Lansing, Michigan 48909
* Telephone: (517) 373-1146
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EXHIBITA

©In campimnce with 42 CFR 2. 66(&)(2) Petitioner is providing fietitions names of

" patients (Le., “John Doe” and “Jane Do6”) to protect their confidentiality. Tpon
receipt of an executed Order-from this Court; Petifioner-will provide patient
identifying information to the licensee for the purpase of &:anrglymg with the
subposnas,

Lase ,{nfarmatmn* Bureau of meessmnal Lwensmg v, Vem(m Proctor M.D.
Complaint No. 142281

Records Red uested All medical records, x-ray films and reports, billing records,
mmdentreports emergency ropim records, doenmentation, treatmetit records,
pathology and Inboratery repaz:ts pertaining to the foﬁewmgpahent{s}

" John Doe 1 while under the cave and treatment of the licenses.

dJane Doe 2 w]nle unidér the Gare and treatment of the Licensee,
Joho Doe-3 while under thecare and treatment of the Hesnsee;
Jans Dos 4 whils under the care and treatment of thelicensee.
Jane Doe 5 while under the care and mtmentuf 'tlie hcensee
John Doe 6 whils under the cars-and treatment-of the licénsse.
John Digs 7 while under the care and treatment of the Heensee.
Johin Doe 8 while under the care. and treatment of the igensee,
Jane Doe 9 while under the care snd treatment of the licenses,
J6hn Doe 10 while under the care and treatment of the lcensee,
John Doe 11 while under the-ﬁare:aﬂddiﬂ;.reaﬁmfmﬁ of the Heepses,
ANDIOR B

All.émployment records including any me&ieal {mon-substance sbuse) records
pertaining to Vernon Proctor M.D. '
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Exhibit 2

STATE OF MICHIGAN
CIRCUIT COURT FOR THE- 30" JUDICIAL CIRGUIT
- INGHAM COUNTY .

In the Matter of the Petition of the . PileNp, 152.»351:.;{2 o
Attorney General for Subpoenas Hon, Joyee Draganchuk

|, FO1T.

in thig ,1.. £a3 day of &ttm\acf
PRESENT Hon. Joyee Bragamhuk, Clxcmt J udge

"WHEREAS Petitioner, I’yﬁtﬂngan Deparirent of Litensing and Regulatory

" Affairs, Bureau of Professional Licensing, by its counsel, Bill Schuette, Attorney
General for the State of Michigan, through Assistant. Attorneye General Mickiele M. -
Wa»gner—Gutkawsh and M. Catherine Waskiewicz, pursuant to section 16235 of the
Public Heglth Code, MCL: 333.16285, and 42.CFR 2,66 has made application tothis
Coturt for issuance of subpoenas, and this Court being duly advised in fhs pramises:

1T 18 ORDERED that subpoenas be iasued to eompel the production of
cerbain Fecords-described in Exhibit A, af such times and: places as designated by
the Dapartment of Licensing #nd Regula ory Affairs, Bureau of Professional
Licensing, s health oversight agency pursnant 10 45.CFR 164:512(d) and 4% OFR
2. 66(&)(1) subjeet only to further-order of this Geurt

IT 1S ORDERED that such ﬁubpﬁenas be in accordance with. P-etmener’s

. applitetion and serve only te investigate the licensee’s trestment of ‘patients and/or
eontrolled substanee prescribing practices, and the docwments produced under the-
subposenas shall not be used for the purposes: of investigating or prosecuting the
patients themselves. Furthermore sll unique identifiers of pationts shall be deleted
or blocked out from all documents prior i:e bemg :iasaiosed to'the publie. Disclosure
sha]lbemmdtoonlytha{;whdaw - for neh 1 shadl
be Hinited to those persons whose-heed for. the mformatmn is relatad to the -
mveshganoa of the Hoensee-or any following administrative licensing action.

IT IS-ORDERED that no express notice i required to-the program (ox any of
its employses or'agents), the person huidmg the:récords, orfo any painent whu e
records are to be disclesed; however, any-of the aforementioned persons will
afforded anopportunity to seek revocation. or amendment t)fﬂl'ts order, limijef
to the presentation of evidenios on the statutory and regu ritar: '
issuance of this order only as set forth in 42°GXR 2.66D).

g J oyce Draga_nehnk {?39417), C:retnt @dge
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EXHIBIT 3

RICK SNYDER- DEF’ARNENTOFUGENSI&GMB REGULATORYAFFNRS . %mmmn
SOVERNOR BUR@MOFPROFESS?ONALUCENS?NG . IRECTOR

Decsmiber 20, 2017

1
VERNON PROCTOR MD. i
ATTN; RECORDS £
74D 7T BT

BALDWIN, Mi 48304
RE: Fils No. 142281 S ‘ :
To Whom jt May Congerm; o '

Enclosed i g subpoena authorized by fhe ingham Cmmty mmurt{:uwt puamantto a pefifion filed:
by Mkcl';igan‘s Department ‘of Attoney Beneral Please complete the acknowledgment of
service onrthe ongmalsubpoena (labeled “RETURN"}and return to our office witfiin seven

days:

dowmanis i;y ma‘ﬁag certified GOpIBS o tha erarhnenwf L:censmg and Regulatary Aﬁaits,
Burean of Professional Licensing, Investigations & lnspechans Division, Atn: Dibnn
Anthiony €., P.Q. Box 30670, Lansing, MI 48309,

it becomes necessary o send ﬁae@ubpnenaad tiaterial to us by express mal, please use.our
deﬁvery address at the Department of Licensing and Regulatory Affairs, Bumau of
Professional Licensing, investigations & Inspetfions Division, Atin: Dion-Antho '
W. Gttawa Street, 3 Floor, Lansing, Ml 48933. Pleass retum the completed “C’»érﬁnaation"‘
(enclosed with subpaena) with the c}ocmenﬁs and aiiow time for ma‘hng to ensure that the
materials-will amive p m‘ the: the

Submission of cerfified copies of subpaenae& matena}s is legally acceptable in fieu of pmdm:!mn
of the original documents.

Please directall questions to Dion-Anthony C.at (51:7} 241:9207.
‘Thank you or your spopeiation.

Sincerely,.-

Dlon-Anthony Culpeppsr De,partmenta! Technician

Department of Licensing & Regulatory Affairs

BUreau of Professional Lisensing
lnweﬁgaﬁan & Inspection Divisitn

BUREAU OF PROFESSIONAL: LIC’ENSING
BT, OTTAWA « P.3, BOX 30570 « LANSING, MICKIGAN 4&905
wanwmichigangouibipl =: 51747‘3&0@5 -
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# iOngmaI ~ Retum.

- . ‘ - : . sty - Wimess
Approved, BGAO. , e . R R
" TSTATEOF MICH&EEAN I . : CQA,SE;NQ,,

. SUBPOEJ‘A | sr2apz .
SOHJL!QIQW;G!RBHIT R orderte Appearamﬁa: Produce

e —— Lmsmm1 =y ng*”‘*";zm

. F’aﬁee Heppit Mo.. fif apgpfmbie} ) . o ; { n

[Flainteyregtionsns) . : DefendantEyRespondent(s)
C}Pwplabfﬁ\eﬁzteeﬂmchigan bl
E ‘ "5 2 ey Benaral | X

Charge
Dthate mﬁ\amawof A

" intheNameofthe: Peopie rsf me S?ate of Mig;mgara O \JERNQN pRogroa MD.

74u .
BAI.IJW%N Mi 49304

I you rEgLire spectal accommpdations o usememrﬁbamzseoflﬁsabﬁ'ﬁs'?‘ﬁ% contatt the chirt immedistely to make-amangamants,
YOUAR&QRDERED TO :

Depf. ommsmg anmegmaowﬁm Nteﬂhan len—Anﬁ'lony . o) anBQS?Q
DT‘hemurtaddiw above: QD&lar bainsing,’ Ml48599

’ D 2, Tesm’y aﬁnafi axainafion heanng

) .3 Produf:eipeanitmsnorwpying ofmefollmag :
records, 7, Hresfinent p

T4 Teshfy 25 tn YU assets and brlng with yoii the ntems Jistedin lmaa above
Us. Testiyatdeposition. .

D 6..Abitle by the attached. prohib‘ﬁan against ﬁansfemng or dlsposmg of propeﬁy {m 600, 6164(2). BOOB16, ur smeﬁa )

Teqest ) ‘wTa&pmﬁ;env‘ —
| Depar ,\mAﬁomevGanera‘ . LB1T 374148
{Address .
525 Wesi Otiowa Strest L L
TR Skate B s
Llansing : M ‘ _ 48933

NOTE: ifmqushr;g B deb’tor‘smmmaﬁon tingsr MOL 5008110, oranisﬁm&anmderm B, t&ssubpoena

ssued By 2 Judge. Fpr s tEblor exdmination, &esﬁdzvﬁ&ﬁ%rmﬁoﬁmaﬁem:ﬁedﬂm
Eihd, m&mmmummm@hmmmmmmm
mnaﬁonormdﬁmsmumabynmm

WGE-BOD.1455, 500, ’S‘IO‘! BOD:5110, 8008118, MCRZ506.

MG 4F 315 SUBPG)ENA LDrderto Appear andfor Pmduce
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EXHIBIT 4

STATE OF MICHIGAN

30TH JUDICIAL CIRCUIT COURT INGHAM COUNTY
IN THE MATTER OF THE PETITION CF
THE ATTORNEY GENERAL FOR SUBPOENAS,

Petitioner-Appellee,

vs File No. 17-21-PZ

DR. VERNON PROCTOR,

Respondent-Appellant.

/

MOTION TO VACATE ORDER
BEFORE JOYCE DRAGAﬁCHUK, CIRCUIT COURT JUDGE
Lansing, Michigan - Wednesday, FEBRUARY 14, 2018
APPEARANCES:
For the Petitioner: Michele M. Wagner-Gutowski (P44654)

ASSISTANT ATTORNEY GENERAL
DEPARTMENT OF LICENSING

525 West Ottawa, 37 Floor Williams Bldg.

P.0O. Box 30758
Lansing, Michigan 48909
(517) 373-1146

For the Respondent: J. Nicholas Bostic-P
909 N. Washington Avenue
Lansing, Michigan 48906
(517) 706-0132

Recorded By: Susan Melton, CER 7548
517-483-6500 Ext 6703
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EXHIBIT 4

Lansing, Michigan

Wednesday, February 14, 2018

3:23:37 pm

THE COURT: This is In the Matter of the Petition
of the Attorney General for Subpoenas, docket number 17-21-
PZ. And this ié the time set for hearing on a Motion to
Vacate the Order Authorizing a Subpoena dated December 13,
2017.- And could I get appearances for the record, please?

MR. BOSTIC: Good afternoon, your Honor. Nick
Bostic on behalf of the respondent-movant, Dr. Proctor.

MS. WAGNER-GUTKOWSKI: Good afternoon, your Honor.
Michelle Wagner-Gutkowski, Assistant Attorney General on
behalf of the Bureau of Professional Licensing. Thank you.

THE COURT: Thank you. Mr. Bostic, you can go
ahead.

MR. BOSTIC: Thank you. Obviously, your Honor, at
this stage, we have a very limited amount of information for
obvious reasons and it’s briefed, they responded, I did a
reply. I’'m gonna rely primarily on what’s been filed. I
think this is--, the bulk of this is a legal issue. But, a
couple of concerns that I want to focus on; the order, well,

first of all the petition, I don’t think the petition is

sufficient to support the order, any order under this federal

law because it doesn’t allege in the petition that other

sources are not available.
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EXHIBIT 4

I mean, they say that as a conclusion. But, have
they approached the patients for consent? Can the patients
testify to whatever they need? In other words, it appears to
me that they are asking the Court to issue, well, to
“authorize. the issuaﬁce of the subpoenas because internally,
the Department has authorized an investigation. And I would
suggest that thaﬁ’s woefully inadequate under the heightened
Privacy Protections under federal law and the federal
regulations.

Just by way of example, they could allege that for
a particular patient, John Doe A, the complaint that came
into the department alleges that he used a dirty hypodermic
needle. Now, I'm, I don’t know what they want. They haven’t
said anything. But, and I don’t know that they have to be
absolutely tbat specific, I'm just using that by way of an
example as to their duty, I think, under that federal law to
.give the Court some basis for making the determinations that
are required in the statute and in the regulations.

And then when we get to the order, the order is
limited ﬁo ﬁse of the records by “the Department”. I think
the federal law and the regulations give the impressions that
it should be limited to particular persons. And I don’t mean
necessarily by name. But, for example, you know, the
investigator assigned to the case, the assistant attorney

general assigned to the case, obviously those people can come
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EXHIBIT 4

and go. But, to say the department really is a, especially
when you’ re talking about the Department of Licensing and
Regulatory Affairs, that’s a very broad-ranging group of
people. The law also requires a distinction between the
communications from the patient, and there are three specific
things that are briefed, that must be established before
those communications can be released. So, if you were to
order that this remains then,AI’m.soxt of left in é guandary
as to whether I would instruct the Dr. to redact all
communications as opposed to the files. But, then you redact
communications from the patient, which would probably defeat
their purpose. I, I don’t know what they want. But, that’s
my point.

Now, I, in looking at whether 2.--, regulation 2.64
{b) notice requirement applies; I'm not willing to concede
that prior notice to the patients isn’t required. But, I, but
I will concede that because 2.66 contains its own notice
proviéion that probably that that’s the one that we have to
work with. But, and I see their point about 2.64 applying to
civil litigants, other types of hearings where none of the
players are really involved in the litigation and that would
make sense. But the plain language of 2.64, civil
proceedings. They’'re administrative proceedings. So, I'11
just have to leave that argument there for the Court. But, I

do see their point. But, it is Dr. Proctor’s position that

oS oy . 7 5]
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EXHIBIT 4

in all of these Court ordered releases, 2.63 regulations
about the communications applies.

So then, they read my motion as requiring 'a hearing
and I can see how they read that into what I wrote. And I
don’t think we’re‘talking about cross-examination or any type
of a formal hearing. And it appears to me from some of the
cases that a lot of this was in-camera. Now whether anybody
was'participatiﬁg in-camera or not, I don’t know. But, if
they were to give you the specific reasons that they needed
the records so that you could enter into that balancing test
that’s required; whether you had us participate or not, you
could then write a decision with findings and then we would,
you know, we would take it from there so to speak.

So, I just, the, it appears to me that--, well, and
one last point, they put in their‘response the current status
of Dr. Proctor’s license and if they want the Court to make
some inferences from the fact that he’s been disciplined by
them, we would want to enter into evidence for the Court to
consider, either in-camera or in open court or however you
thought appropriate, a lot of subjective things about that
hearing process and our, Dr. Proctor’s position that the
ultimate ocutcome of that process is something the Department
is very unhappy with. And so, this investigation comes right
on the heels of the Board of Medicine and the Board of

Pharmacy taking their actions. So, as a Court engages in that

e 2 3 2 3 J. 3 13
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EXHIBIT 4

balancing test, is that appropriate information to factor
into the departments need for the records versus the record
holder’s interest and the patiént’s interest. I'1l admit, I
don’t see where that‘s come up in any of the case law. So,
but I do think that the balancing test is mandatory. The
findings are clearly mandatory and this particular order, I
don’t think satisfies the fedéral statute or the regulations.
So, unless the Court has any questions, I’1ll, I’1l rely on
the submissions.

THE COURT: I do not. Thank you. Ms. Wagner-—
Gutkowski?

MS. WAGNER-GUTKOWSKI: Thank your Honor. I, too,

will be brief. I will rely mostly on our responsive pleading
to the Mr. Bostic’s motion. I would just note first that the

provisions that are at issue, the federal provisions at issue

were meant to protect a patient from being criminally
prosecuted for being able to use those treatment records
against them in a criminal prosecution. It’s not meant to
shield errant health professional or programs from
disciplinary action or {(inaudible) law enforcement
activities.

And that’s why when you look at the provisions,
the CFR provisions are applicable. It’s divided into three
categories; the 2.64 for the civil litigants; the 2.67 for

law enforcement and then the 2.66, which is alsc well, law
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EXHIBIT 4

enforcement engaging in criminal investigation and then 2.66,
which is law enforcement and regulatory agencies that have
jurisdiction with matter effectuating what they’re
responsible for doing.

We believe that our petition meets a criteria
within the ;ode. It seems that Mr.--, Dr. Proctor and Mr.
Bostic seem to have several issues one of the notice
requirement, when-, and the case law is clear, when the
statute is clear on its face, there’s no further, there is no
further inspection into that. And it’s clear that the
advance noticeAis not required. What is regquired is that at,
for an opportunity whoever the order is served upon, it says
upon implementation. Whoever it’s served upon is provided an
opportunity to seek revocation or amendment of that courts
order provided determining whether the statutory c¢riteria has

been met. It’s limited. & not*Iike-a“bataneing-test-as=

MEsus

And so, you’re provided an opportunity, which Mr.
Bostic has been provided an opportunity. Sometimes, and many
times in different cases not related to this, but the
Department will serve a subpoena, personally serve at a
location they’1ll personally serve the subpoena or a search
warrant and make copies of -the records there. This process .
affords an oppertunity for somebody being served at that to

oppose that.
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'EXHIBIT 4

So, we would, with regard to that--, the second
part is with regard to Mr. Bostic talks about there’s a
distinction between confidential communications and the
records itself and the statute itself talks about that. We
didn’t have an opportunity to respond to Mr. Bostic’s reply.
He cites two cases, the Hughes case and the Cook case. Both
of them we assert are inapplicable to these proceedings. One
involves criminal prosecution, the Hughes case ihvolves
criminal brosecution against a patient and is talking about
2.67.

And the Cook County case is involving a civil
litigation, it’s a qui tam and it’s involving 2.64. So, we
argue that they’re inapplicable to proceedings here. Which
is, the case that is on point and if I may approach, and I've
provided a copy to Mr. Bostic, is that en re the August case
and that talks about the distinction between confidential
communications and then the other information and then the
patient records. So, our position would be when you look at
the ?rovision of the code, it talks about confidential
communications and that is what~the patient says to the
treatment provider. All the other information in the patient
chart is what they call objective data, data.

That’s what the department is concerned about. So,
let me back up, in the petition, we assert there were, the

Department, the health oversight agency, we indicate that

| VW TEI A N S STVP SV N W )

23

Y3 -7

WA 4. TR W2 Y A S A

7 £t 0y QIOZICTIC WONTAL AQ (I ATTINGIN

WS ¥

[waaw =i

INd £T:8G:E 6T02Z/TE/S DS AQ AIAIFDTY



EXHIBIT 4

there’s an invest-, we have jurisdiction over Dr. Proctor,
an investigation has been authorized into his prescribing
practices. Many talking about the prior disciplinary action
just on that base alone. There 1s an opioid, we all know
there’s an opioid epidemic that’s been promulgated down from
the White House to our Governor. Ninety-one people die in
Rmerica a day from a drug overdose. So, it’s a serious health
concern in this country. We’re, as a department is
investigating that. We meet the criteria for obtaining that
information because we're only concerned with, we’re looking
at Dr. Proctor’s prescribing practices, his habits. So, no
other information would be relevant. His patient records are
the most relevant and most effective means of determining
that. So, we've, I believe, satisfied the criteria with
regard to the petition.

As far as, I'm sorry-

THE COURT: Yeah, because I need you talk sbout

MS. WAGNER-GUTKOWSKI: The confidential
communication?

THE COURT: Yes,.

MS. WAGNER~GUTKOWSKI: Okay. And that is fair
enough is that we believe that when we look at that criteria,
that we qualify because of the opioid epidemic, the criteria

number one and that is but even if this tribunal--, or this
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EXHIBIT 4

Couft finds that we don’t need, which is a disclosure is
nedessary to protect against existing threat to life of
segious bodily injury, we believe that we fall under that
given the opioid epidemic and that’s what we're
investigating. But even so, if you believe that that, the
Department and that case there talks about that distinction
between the confidential communications and the other data in
the patient records. In that case they found that the
government didn’t méet burden but they were investigating the
felony firearm kind of, kind of charge. So, it wasn’t
relevant to they didn’t meet the, felt that it met the
criteria.

We believe that the opioid epidemic puts us within
category number one. If you find that we don’t, and we still
think the only point ﬁhat would be redacted is anything that
the patient had said to the treatment provider. And we think
that that confidential communication is meant to protect
patients from, there’s no need for us to be concerned that
the reason that they have an addiction, what their history
was, what their personal history for that. What we’zxre
looking at is overall what the treatment, the record. So
what the objective data would be what was the evaluation;
whats. results Dr. Proctors evaluation, his assessment, his
diagnosis and his treatment plan. What‘the patient

presenting problem is is not really germaine to the issue per
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EXHIBIT 4

se. TIt’s looking to see how he responded with the objective
data that he had, the diagnostic tools that he employed,
whether or not to determine whether he’s prescribing within
the standard of care.

THE COURT: So, if you were to, if T were to_protect
the patient confidential communications being just what you
described, things the patient says to Dr. Proctor, what would
we have to do? 1Issue a new order that authorizes the
subpoenas with redaction?

MS. WAGNER-GUTKOWSKI: -We could prepare one for the
Court, yes.

THE COURT: Okay.

MS. WAGNER—GUTKOWSKI: Yup, or I could, I prepared
a generic order about denying the Motion to Vacate but we
could treat that as well.

THE COURT: Okay.

MS. WAGNER—GUTKOWSKI: But, but we believe, like I
said, we believe that we qualify under number one. But if
not, we don’t believe that the objective, the overall the
rest of the information that would be in the patient chart
would be, would be confidential, not considered to be
confidential communication. And that provision specifically
articulates it’s the patient’s communication to the provider,
not the provider’s thoughts, diagnostic testing employed,

differential diagnosis, that type of thing.
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EXHIBIT 4

THE COURT: Mm-hmm. That was my only question.

MS. WAGNER-GUTKOWSKI: Okay. And then we believe
that, as I articulated below, when you look through the
criteria into 64, what the petition’s supposed to entail and
what the order is supposed to entail, we believe we captured
those requirements in our, in our standard petition and in
our order that says those criteria as I laid out in our brief
and I won’t belabor that point.

THE COURT: Okay. Thank you.

MS. WAGNER-GUTKOWSKI: Thank you.

THE COURT: Mr. Bostic, do you want rebuttal time?

MR. BOSTIC: Please. I do take issue with the
concept that thg statue in these regulations the purpose was
to protect patients from prosecution. I think we cited case
law aqd~the preamble to the statute obviously says the same
thing. The purpose of the law is to encourage treatment and
" the argument that because of the opioid crisis we therefore
should be allowed to investigate any doctors prescribing
§ractices for any reason is, is the reverse of reality. The
opioid crisis is the legislative purpose that’s being
fostered.

Now obviously, I can’t stand here and tell the
Court what these 11 patients are being treated for. The
statute doesn’t allow me to do that. The point--, and that’s

I think why it’s written the way it is. It’s the
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EXHIBIT 4

petitioner’s burden to convince the Coﬁrt that these records
are needed to overcome and they overcome, I’'m sorry-, and
that need overcomes the legislative purpose. And one other
thing that I take issue with is that whoever it is, whoever
it is served upon is the person that has to be given the
opportunity to challenge it and I think that’s incorrect. I
think the statute and the regulations say that either the
patient, the program or the record holder must be given an
opportunity to challenge it.

And the last thing I would want to point out, your
Honor, in rebuttal is that if we redact what the patient told
Dr. Proctor, they’re going to try to make a determination as
to his prescribing practices without knowing the patients
history as given. So, I think they have a lot of work to do.
I'm not saying they can't get there. But, I think they have a
lot of work to do to convince you that they need to get into
these addiction treatment records. Thank you;

THE COURT: Okay. Thank you. Okay. First of all, I
want to affirm, cause I'm not clear if it’s still contested
completely or not, that the applicable section of the
regulations is 2.66. 2.66 applies to administrative.
investigations by an administrative or regulatory agency and
the Department and the Board of Medicine have licensing and
regulatory authority that includes investigating potential

violations of the public health code.

¢ B W A W U S AR

P AN TR 00 L Y A 2N A

LA S R

[ WA = 2

2 A QINTZICTIC SMOOAL AQ LTI A TN

NWd ¥

Nd €T:85:€ 6T02/TE/S OSW Ad @IAIFOTH



EXHIBIT 4

That is the more specific provision, more épecific
than 2.64 which applies to “any person having a legally
recognized interest who’s applying for an order authorizing
disclosure of patient recordé for purposes other than
criminal investigations or prosecution.” 2.66 is clearly and
ﬁnambiguously the appropriate section. There is an issue
about notice under 2.66. Dr. Proctor does not get notice
under that section of the Departments application. What he
gets is an opportunity to seek revocation or amendment of the
order before it is implemented.

And in that regard, the regulation says that not
that notice is required but it specifically says “notice is
not reguired although no expfessed notice is required to the
program, to the ?erson holding the records or to any patient
whose records are be, are to be disclosed upon implementation
of 'an order so granted. Any of the above persons must be
afforded an opportunity to éeek revocation or amendment of
‘that crder.”

Dr. Proctor is any of those persons. He has been
served with it aﬁd he has been afforded an opportunity to do
exactly what the regulation requires. There are also
requirements not only for the procurement, well, there’s
requirements for the content of the petition as well as the
content of the order. And for those 2.66 makes reference to

2.64 but subparagraphs d and e only. Subparagraph=d<refers”
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EXHIBIT 4

to the criteria for entry of an order. It is clear in its

requirements.
mention.anything-ether=than-the-content-of~the=~s=what.would
be.the content.of-the.petition, which is it has to establish
that other ways of obtaining the information are not
available or would not be effective and that the public

interest outweighs the potential injury to the patient,

client or the patient, the patient-physician relationship, et

cetera. The.petition-does~state~thats It does state in
paragraph 4 that this is a limited.disclosure, that it is the
most effective means to investigate and that the departmentl
is only seeking the records that are necessary to the
investigation, that unique identifiers may be deleted and are
deleted and that the public interest outweighs the, any
potential injury.

So, I believe that the reguirements of 2.64 (d)
(1;2) have been met. The content of the order and again, it
does not say that the Court hasvto have any kind of a hearing
or that the Court has to make any kind of findings of fact.
But, it does state that the content of the order itself must
“limit disclosure to only those parts of the records which
are essential to fulfill the objective of the order.” It
does that.

In the order authorizing subpoenas, the third full

paragraph, the second “it is ordered paragraph”, it also
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EXHIBIT 4

requires that “disclosure be limited to those persons whose
need for the information‘is‘the basis for the order” and it
does do that.

There’s no requirement in the regulations that the
specific people be listed but that requirement is covered in
the order. And then the third requirement under subsection
(E) includes such “other measures as are necessary to limit
disclosure for protection as, as appropriaté.” And that is
also contained in the third paragraph of the order
authorizing subpoenas.

There is also a requirement is 2.63 with regard to
confidenpial communications that applies to a Court order
under these regulations. 8o, I read that as meaning that itA
would apply to any of the sections. And that does prohibit
disclosure of confidential communications made by a patient
“unless”, and one of the conditions is “the disclosure is
necessary to protect against an existing threat to life or of
serious bodily injury.”

And it, it’s not.more specific than fhat. The
allegations of abusive prescribing of opioids definitely
represents a threat to life or of serious bodily injury given
the opioid crisis and the number of people that die of
overdose every single day. That is clearly the basis of the
Departments investigation. And any action that they take in

that they are investigating Dr. Proctor for the abuse of
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EXHIBIT 4

prescription orAprescription—-, prescribing abuse of opioids
and that fits to me under 2.63 (a) {1l).

So, in that the confidential communications made by
a patient may be disclosed to protect against that threat to
life or serious bodily injury. So, for all of those reasons,
I am denying the Motion to Vacate the Order Ruthorizing the
Subpoena. And do you have, do you have an order?

MS. WAGNER-GUTKOWSKI: I’ve prepared an corder, your
Honor.

THE COURT: You did?

MS. WAGNER~GUTKOWSKI: 1I'1l1 show it to Mr. Bostic.

THE COURT: Okay.

MS. WAGNER-GUTKOWSKI: May I approach?

THE COURT: Yes.

MR. BOSTIC: Your Honor, at this time, I would move

V]

s s X et i ot AF

for a stay of your decision pending appeal.
THE COURT: And Ms. Wagner-Gutkowski, did you want—
MS., WAGNER-GUTKOWSKI: We would deny--, we would
oppose that, your Honor. We don’t believe that the criteria
for a stay has been met.

THE COURT: Okay.

kT W T

MS. WAGNER-GUTKOWSKI: And it won’t prevaill on the
merits. There is no imminent harm. This is an investigation

at this point in time. We don’t believe, don’t believe it
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EXHIBIT 4

THE COURT: All right. There is no authority for
any kind of automatic stay. There are requirements that must
be met andhthe Court does not believe that any of those have
been shown. And I’'m denying the Motion for a Stay.

MR. BOSTIC: Your Honor, your Honor, do you want me
to submit an order or do you just want to write, write that
on the order?

THE COURT: I could just write it on the order.
Don't you think, everybody?

MR. BOSTIC: Yes.

MS. WAGNER-GUTKOWSKI: Yes.

THE COURT: Okay, I just wrote that in there. “It
is further ordered that the requestifor stay is denied.” And
I signed it, dated it and you can take that down to the first
floor Clerk’s Office and they .will stamp copies for you.

MS. WAGNER-GUTKOWSKI: All right. Thank you.

THE COURT: Thank you.

(At 3;53:04 p.-m. proceeding ended)
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EXHIBIT 4

STATE OF MICHIGAN )

COUNTY OF INGHAM )

I certify that that this transcript, consisting of (20)

pages, 1s a complete, true, and correct transcript of the

proceedings and testimony taken in this case on Wednesday,

February 14, 2018.

February 21, 2018

Susan C. Melton-CER #7548
Veteran’s Memorial Courthouse
313 West Kalamazoo Avenue
Lansing, Michigan 48933
517-483-6500 ext. 6703
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EXHIBIT 5

STATE OF MICHIGAN
'Y OF INGHAM

IN THE CIRCUIT COURT FOR THE COUN:

In the Matter of the Petition.of the File No. 17-21-PZ
Attorney General for Subpoenas ~ Hon. Joyce Draganchuk

PRESENT: I—IQNORABLE JOYCE DRAGANGHUK

This action baving come before the Court on the Motion to Vacate
Order Authorizing Subpoena dated December 13, 2017 bmﬁgh_t by
Respondent Vexnon E. Proctor; M.D., briefs and answers having been filed,

oral argy

ment having been heard, and the Court being fully advised in the

premises;
NOW, THEREFORE; for the reasons stated on the record,

IT IS HEREBY ORDERED that Respondent’s Motion to Vacate
Order Authorizing Subpoena dated December 18, 2017 is denied and he is
hereby directed to fully comply with. the Department of Attorney (teneral’s
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EXHIBIT 5

December 13, 2017 subpoena no later than February 28, 2018, There are no
other claims or case of actual controversy involving these parties pending

| befazs?iéﬁm 0 20 W% W ﬁﬁéfﬁd 2%

Thus, with the Court being fully advised in the premises, IT IS
ORDERED, that this Motion pending bétween the parties is resolved.

Jnyce Braganchﬁk (P39417)

Cireuit Court Judge
Prepared by:
Michele M. Wé.gnera‘(-}ut};owski (P44654)
Assistant Attorney General .
Attorneys for Michigan Bureau of Professional Imzensmg
Lieensing-& Regulation Divigion’
525 West Ottawa Street

" Lansing, MI 48913
Talephane_: (517) 378-1146

LE: 82{}18 -020604B-A'In et Proctor, Verson E. M_B‘, (whpnenaj\rieaﬂmg - Cirder Danymg Motion to Vacam_
26180181
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If this opinion indicates that it is “FOR PUBLICATION, " it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN
COURT OF APPEALS

In re PETITION OF ATTORNEY GENERAL FOR

SUBPOENAS.
ATTORNEY GENERAL, FOR PUBLICATION
February 26, 2019
Petitioner-Appellee, ‘ 9:00 a.m.
A No. 342086
Ingham Circuit.Court
MARK R. MORTIERE, M.S,, D.D.S,, LCNo. 17-000021-PZ
Respondent-Appellant.
ATTORNEY GENERAL,
Petitioner-Appellee,
v No. 342680
o Ingham Circuit Court
VERNON E. PROCTOR, M.D., LC No. 17-000021-PZ
Respondent-Appellant.

Beforé: M. J. KELLY, P.J., and SERVITTO and BOONSTRA, JJ.
PgR CURIAM.

In Docket No. 342086, respondent, Mark R. Mortiere, M.S., D.D.S,, appeals by right the
trial court order granting the request of petitioner, Attorney General, for a subpoena to aecess Dr.

Mortiere’s medical records. In Docket No. 342680, respondent, Vernon E. Proctor, M.D.,

appeals by right the trial court order denying his motion to vacate the court’s December 13, 2017
order, granting the Attorney General’s request for subpoenas to access the medical records of 11
of his patients. I Docket No. 342086, we affirm. In Docket No. 342680, we reveisé and
réemand for further proceedings.
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L. BASICFACTS

With regard to Docket No. 342086, in September 2017, the Department of Licensing and
Regulatory Affairs, Burcan of Professional Licensing (the Department) filed a petition. for
subpoenas, indicating that it had “initiated investigations of licensess . . . or scheduled hcarxfxgs
in contested cases... to determine whether disciplinary action should be taken agamst
licensees.” Regarding Dr. Mortiere, the Department sought all unredacted records, reports, and
other documentation related to Dr. Mortiete’s treatment of MG, a former patient. The record
reflects that in November 2016, MG sent Dr. Mortiere an amended notice of intent fo file 2 claim
of professional negligence against him, but that she ultimately setiled the case before
commencing a lawsuit. The settlement was for less than $200,000,

The circuit court guthorized a subpoena requiring Dr. Mortiere to produce MG’ medical
records by October 4, 2017. Dr. Mortiere filed a motion fo quash the subpoena, which the circuit
court denied on November 8, 2017. I the order denying the motion to quash, the court ordered
Dr. Mortiere to comply with the subpoena “no later than November 30, 2017.” Thereafter, Dr.
Mortiere filed an application with this Court for leave to appeal the circuit court’s denial of his
motion to quash the subpoena. He did not, however, seek to stay the cirouit court proceedings.
Thus, on December 21, 2017, the Department filed a2 motion to show cause against Dr. Mortiere.

In response, Dr, Mortiere sought 2 stay of the lower court proceedings, which was denied by the

circuit court. Rather than hold Dr. Mortiere in contempt, the circuit court gave him 7 days to
comply with its November 8, 2017 order, Dr, Mortiere also sought a stay in this Court; however,

we denied his motion for a stay pending appeal. Further, this Court denied Dr. Mortiere’s

application for leave to appeal “for failure to persuade the Court of the need for immediate
appellate teview.” In re Petition of Attorney General for Subpoenas, unpublished order of the
Court of Appeals, entered January 17, 2018 (Docket No., 341250).

With regard to Docket No. 342680, on December 12, 2017, the Department fifed 2
petition for subpoenas. Relevant fo Dr. Proctor’s appeal, the Department indicated that it was
investigating Dr. Proctor’s “treatment of patients and/or controlled substance prescribing
practices[.]” The Department sought all records, reports, and other documentation pertaining to
1 John and Jane Doe patients, as well as “[a]ll employment and records including any medical
(non-substance abuse) records pertaining to Vernon Proctor M.D.” The record reflects that Dr.
Proctor provided substance abuse treatment to 11 patients from June 1, 2015, to June 1, 2016,
The Department stated that it sought the limited disclosure of information under 42 CFR 2.66,
that limited disclosure “is the most effective means to investigate the matter at hand,” and that
“this petition is the most ¢ffective means to investigate the matter at hand.” The Department also
indicated that it was seeking information that was “necessary to the investigation” and that “alt
uniqie identifiers may be deleted from the records of the licensee’s patients.”

The circuit court ordéred Dr. Proctor to produce the records, and it ordered that the
subpoenas could only be used to investigate Dr. Proctor's treatment of the patients or his
controlled substance prescribing practices and “shall not be used for the purposes of
investigating or prosecuting the patients themselves.” The court further directed that “all unique
identifiets of patients shall be deléted or blocked out from all documents” before any disclosute
to the public and that disclosure was to be limited “to those persons whose need for the
information is related to the investigation of the licenisee or any following administrative

e
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licensing action,” The court stated that patients need not be expressly notified that their records
were being disclosed, but any patient would be given the opportunity to seek revocation or
amendment of the order under 42 CFR 2.66(b). Accordingly, the court issued a subpoena that
sought the listed patients’ treatment information from June 1, 2015, to June I, 2016, and Dr.
Proctor’s employment records. The subpoena provided a list of fictitious HAMES. and the
cotresponding patient names and dates of birth.

Dr: Proctor filed a motion to vacate the circuit court’s order authorizing the subpoenas.
In pertinent patt, Dr. Proctor argued that the patients “may be addiction patients” subject to
special confidentiality protections under 42 USC 290dd-2 and there was a criniinal penalty for
improperly disclosing patient records. Dr. Proctor argued that 42 CFR 2.64(b) required both the
record holder and patients to be given the opportunity to file a written response to the application
to compel disclosure of information, which had not ocourred in this case. Finally, Dr. Proctor
argued that the court’s. order was insufficient under 42 CFR 2.64(d) because it did not provide
that good cause existed t¢ obtain the order, including, that other ways fo obtain the inforiation
were unavailable or ineffective, or that the public interest and need for diselosure outweighed the
potential injury to the patient.

The Department responded that on November 30, 2017 it had issued an order limiting Dr.
Proctor’s medical license to preclude him from prescribing “schedules 2-3 controlled substances
for a minimum one year,” dnd on Janvary 2, 2018, it had suspended Dr. Proctor’s conirolled
substances licetise for six months and one day. [t argued that without access to review the
patients® charts, the Department was “unsure if Dr. Proctor is ‘providing substance abuse
treatment o the patients in question.” .Additionally, the Department denied that patients must be
notified and given an opportunity to respond to disclosures of their records because this case
concerned an administrative procéeding under 42 CFR 2.66 and not a civil proceeding under 42
CFR 2.64. The Department denied that the regulations required 2 hearing on the application for
an order when the application was sought ander 42 CFR 2.66. Finally, the Department argued
that ifs application set forth good cause for seeking the disclosures and the court’s order properly
limited the disclosures.

Following 4 hearing on the motion, the citcuit court concluded that the applicable section
of regulations was 42 CFR 2.66 because it applied to investigations initiated by administrative or
regulatory agencies, such as the Department. The court determined that 42 CFR 2.66 provided
its own notice provisions, and only incorporated portions of 42 CFR 2,64, The court reasoned
that the incorporated portions—42 CFR 2.64(d} and (g)—only required the conrt to limit the
disclosures, which it had done. The court further determined ‘that any prohlbitlon against
disclosing confideritial patient communications was subjéct to the “unless” provision in 42 CFR
2.63, which provided that disclosure could occur if “ ‘the disclosure is necessary to protect
against an existing threat to 1ifé or of setious bodily injury.’ ® The court held that the national
opioid epidemic was such 4 threat, so it denied Dr. Proctor’s motion to vacate the subpoena.
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IL. DOCKET NO. 342086
A. JURISDICTION

The Department argues that this Court lacks jurisdiction over Dr. Mortiere’s appeal as an
appeal of right. Specifically, the Department contends that the January 10, 2018 “show cause
order” appealed from is a-civil order of contempt, which is not a final judgment appealable as of
right. In support, the Department difects this Court to fn re Moroun, 295 Mich App 312; 814
NW2d 319 (2012) {opinion by K. F. KELLY, J.). In that case, this Court stated that “an order
finding a party in civil contempt of court is not a final order for purposes of appellate review.”
Id. at 329. Yet, contrary to the Department’s assertion on appeal, the January 10, 2018 order is
not an order holding Dr. Mortiere in civil contempt. Rather, that order states the court granted
the Department’s motion to show cause, and it directed Dr. Mortiete to fully comply with the
September 27, 2017 subpoena and the court’s November 8, 2017 order no later than January 17,
2018. Ther¢ is simply nothing in the order stating that the court was holding Dr. Mortiere in
civil contempt. Moreover, the court expressly stated that it did not want to do so. Accordingly,
the Department has not established that the order appealed from is riot appealable of right on the
ground that it is a civil contempt order."

B. COLLATERAL ATTACK

Next, the Department argues that Dr. Mortiere’s appeal of the circuit court’s January 10,
2018 order is an improper collateral attack of the court’s November 8, 2017 decision on his
motion to quash the subpoena. “It is well established in Michigan that, assuming competent
jurisdiction, a party cantiot use a second proceeding Yo attack a tribunal’s decision in a previous
proceeding[.]” Workers’ Compensation Agency Dir v MacDonald’s Indus Prods, Inc (On
Reconsideration), 305 Mich App 460, 474; 853 NW2d 467 (2014). As explained by our
Supreme Court,

The final decree of a court of competent jurisdiction made and entered in a
proceeding of which all parties in interest have due and legal notice and from
which no appeal is taken cannot be set aside and held for naught by the decree of
another court in-a collateral proceeding commenced years subsequent to the date
of such final decree. [Dow v Scully, 376 Mich 84, 88-89; 135 NW2d 360 (1965)
(quotation marks and citation omitted).]

In this case, however, Dr. Mortiere is not challenging the court’s decision in a previous
proceeding, in @ second, or subsequent proceeding. The record reflects instead that he is
challenging an earlier order entered in the same proceeding, namely, the November 8, 2017 order
denying his motion to quash the subpoena. Dr. Mortiere applied for leave to appeal the

! Bven if this Coutt does not have jurisdiction to hear an appeal as of right, this Court may
exercise its discretion by treating a party’s appeal as an application for leave to appeal, granting
leave, and addtessing the issues presented on their merits. See Wardell v Hincka, 297 Mich App
127, 133 n 1; 822 NW2d 278 (2012). ‘
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November 8, 2017 order, but this-Court denied leave “for failure to persuade the Court of the

need for immediate appellate review.” In re Petition of Attorney General for Subpoenas,
unpublished ofder of the Court of Appeals, entered January 17, 2018 (Docket No. 341250).
Thus, given the “nonsubstantive disposition,” fin appeliate court has yet weighed in on the metits
of Dr; Mortiere’s claim. See People v Willis, 182 Mich App 706, 708; 452 NW2d 888 (1990)
(stating that when this Couitt dénies leave “for failure o persuade the Court-of the need -for
immediate appellate review,” the order is “a nonsubstantive disposition”). Morcover, decisions
of & court that were-not appealable as of right van be challenged i & subsequent appeal by right.
See In re KMY, 309 Mich App 274, 279, n 1; 870 NW2d 75 (2015). Thus, e discern no
impropriety in reviewing the merits of the November 8, 2017 order denying the motion fo quash
the subpoena,

C. MOOTNESS

The Department next argues that this Court should dismiss this appeal as moot.
“Michigan courfs exist to decide actual cases and controversies, and thus will not-decide moot
issues.” Cooley Law.Sch v Doe 1, 300 Mich App 245, 254; 833:'NW2d 331 (2013). “A matter is
moot if this Court’s ruling ‘caninot for any reason have a practical legal effect on the existing
controversy.” " Id., quoting Gen Motors Corp v Dep’t of Treasury, 290 Mich App 355, 386; 803
NW2d 698 (2010). However, the disclosure of a previously unknown fact to a party does not

necessarily render an' issue moot if this Court’s ruling gan-still have 4 practical legal effect on an’

existing controversy. Coeley Law Sch, 360 Mich App at 254-255.

In this case, the Department sought to. subpoena MG's records on the basis that they were
required.in thie case of “Complaint No. 147769,” which was “Buteau of Professional Licensing v
Mirk Mortiére D.D.S.” There is fio indication in the record that the licensing controversy
between the parties hasended. And, were this Court to'coniclude that the circuit eotirt improperly
issed the subpoens, Dr. Mortiere could argue that the information that the Depattiment
improperly obtained should not be used against him in the licensing corntroversy. Accordingly,
even though previously unknown facts have been disclosed, this Court’s deoision cani have &
practical effect on the controversy bistween the parties,

D. MERITS

Dr. Mottiere argues that the.circuit court improperly issued.a subpoena for MG’s medical
records because the Department had 1o authority to seck 4 subpoena where MG’s settlement was
his only settlement within the last five years and was for an-athourt less than $200,000. When
interpreting-a statute, this Court’s goal is to give effect to the iritent of the Legislature. United
States Fidelity & Guaranty Co v Mich Catastrophic Claims Ass’n (On Rehearing), 48% Mich 1,
13; 795 NW2d 101 (2009). The language of the statute itself is the primary indication of the
Legislature’s intent, 4. This Court should read phrases “in the context of the entite legislative
schewmie.”” Mich Frops, LLC v Meridian Twp, 491 Mich 518, 528; 817 NW2d 548 (2012), This
Court réads subseetions of cohesive statutory provisions together. Robinson v Lansing, 486
Mich 1, 15; 782 NW2d 171 (2010). Additional language should not be read into #n
unambiguous statute. MeCormick.v Carrier, 487 Mich 180, 209; 795 NW2d 517-(20 10).
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MCL 333.16221 provides that the Department has the ability to investigate health
profession licensees under certain circumstances. MCL 333.16231 lists several circumstances
under which the Department may initiate an investigation, At issue in this case, subjéct to an
exception that does not apply here, MCL 333.16231{2){(a) provides that a panel of board
members may review an allegation regarding a licensee’s file under MCL 333.16211(4) and, if it
determines that there is a reasonable basis to believe that the licensee violated the Public Health
Code, it may authorize the Department to investigate. MCL 333.16231(2)(a). MCL
332.16231(4) provides that the Department shall initiate an investigation if it receives
information reported under MCL 333.16423(2) that indicates a licensee has three or more
malpractice settlements, awards, or judgments within a five-year period, or one or more
malpractice settiements that total $200,000 in a five-year period.

Additionally, MCL 333.16231(2)(b), which is not at issue in this case, provides that the
Department shall initiate an investigation if it receives one substantiated allegation or two or
more investigated allegations it a four-year period from persons or governmental entities who
believe-that the licensee violated the Public Health Code. MCL 333.16231(3), which is also not
at issue, provides that if the Department receives a Writteh allégation from a governmental entity
more than four years affer an incident, the Department may initiate an investigation “in the
manner described in” MCL 333.16231(a) or (b), but it is not tequired to do so.

Reading these provisions in their contexts, MCL 333.16231 provides four means by
which an investigation into a licensee’s conduct may commence: the Board may authorize an
investigation if it receives an allegation and determines there is a reasonable basis to investigate;
the Department shall investigate if it receives a number of substantiated or investigated
allegations from persons or governmental entities in 4 four-year period; the Department may
investigate if it receives a written allggation from a governmental entity that is more than four
years old; and the Department shall investigate if it receives information that the licensee has
threc or more malpractice settloments, or any number of settlements totaling ‘more than
$200,000, in a five-year period. Because these provisions ate alternatives, it is irrelevant
whither the Department met the requirements to investigate under § 16231(4) so long as it met
the requirements to investigate under § 16231(2). Nothing in the statutory language conditions
every investigation on first having met the requirements of § 16231(4), and from the context of

-these highly precise statutes, with their many cross-references, this Court will not read such a
requirement into § 16231(2).

In sum, the circuit court did not err by failing to quash the subpoena because MCL
333.16231, when read in contexi, provides several altethative options for the Department to
initiate an investigation, and it was sufficient for the Department to show that it met the
requirements of § 16231(2).

HI. DOCKET NO. 342680
Dr. Proctor argues that an addiction patient’s records cannot be disclosed without a

hearing and that the circuit court’s order did not comply with the regulatory reguirements
necessary to authorize the release of those records.
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42 USC 290dd-2 provides that patient treatment records

which are maintained in connection with the performance of any program or
activity related to substance abiise . . . treatment . . . shall, except as provided in
[42 USC 290dd-2(e)’], be confidential and be dzsclosed only for the purposes and
under the circumstances expressly authorized and permitted under [42 USC
290dd-2(b)].

In turn, 42 USC 290dd-2(b)(1) provides that patient records may be disclosed “with the prior
written consent of the patient . .. .” 42 USC 290dd-2(b)(2) indicates that patient records may be
disclosed under three other cmcnmstances, with specific requirements for disclosure under each.
Only 42 USC 290dd-2(b)(2)(C) is relevant to this case, and it provides as follows:

If authorized by an appropriate crder of a court of competent jurisdiction
granted after application showing good cause therefor, mc]udmg the need to avert
a substantial risk of death or setious bodily harm. In assessing good canse the
court shall weigh the public interest and the need for disclosure against the i mjury
to the patient, to the physician-patient reiatxonship, and to the tfeatment services..
Upon the granting of such order, the court, in determining the extent to which any
disclosure of all or any part of any record is necessary; shall impose appropriate
safeguards against unauthorized disclosure.

Next, 42 CFR 2.61(a) provides that “[a] subpoena or a similar legal mandate must be

issued in order to compel disclosure. This mandate may be entered at the same time as and
accompany an authorizing court order . ..." 42 CFR 2.62 provides that a court “may authorize
disclosure and use of records to investigate or prosecute qualified personnel holding the records”
under 42 CFR 2.66. In tumn, 42 CFR 2.66(a)(1) provides that a court may issue an order
authorizing the disclosure of fecords “to investigate or prosecute . .. the person holdmg the
records . . . in connection with a criminal-or administrative matter[.]” In order to receive sucha
disclosure, the order “may be applied for by any administrative, regulatory, supervisory,
1nvestsgat ive, law enforcement, or prosecutorial agency having jurisdiction over the program’s or
person’s activities.” 42 CFR 2.66(a)(1). The application “must use a fictitious name” to refer to
a patient and may not disclose patient identifying information unless the patient has provided
wriften consent or the court has properly sealed the record. 42 CFR 2.66(a)(2).

“An application under this section may, in the discretion of the court, be granted without
notice.” 42 CFR 2.66(b). However,

? This subsection exempts the interchange -of records within the Uniformed Services and
Department of Veterans Affairs.
* In contrast, 42 CFR 2.64(a) provides that “any person having a legally recognized interest in

the disclosure which is sought” may apply for an order autherizing the disclosure of patient
fecords, either separately or as part of a civil proceeding.
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upon implementation of an order so granted any of the above persons must be
.afforded an opportunity to seék revocation or amendment of that order, limited to
the presentation of eviderice on the statutory and regulatory criteria for the
issuance of the court order inaccordance with.§ 2,66(¢). {42 CFR 2.66(b).]

In turn, 42 CFR 2.66(c) provides that “[ajn order under this section must be entered in
accordance with, and comply with the requirements of, paragraphs (d) and (¢) of § 2.64.”

42 CFR 2.64(d) provides the following criteria for entering an order:

Criteria for entry of order. An order under this section thay be entered
only if the coutt deétermines that good cause exists. To make this determination
the vourt must find that: :

{1) Other ways of obtaining the information are not available ot would not
be effective; and

(2) The public interest and need for the disclosure outweigh the potential
injury to the patient, the physician-patient relationship and the treatment services.

42 CFR 2.64(e) provides that an order authorizing disclosure must limit disclosure to “those
parts of & patient’s records which are essential to fulfill the objection of the order” and “to those
persons whose need for the information is the basis for the order,” and that the order must
provide for any necessary measures to protect the patient, physician-patient relationship, and
treatment services, such as by “scaling from public scrutiny the record of any proceeding for
which disclosure of a patient’s record has been ordered.” 42 CFR 2.64(g)(1) to (3).

In this case, Dr. Proctor averred that he was providing substance abuse treatment to the
patients in question. 42 USC 290dd-2 applies to patients receiving substance abuse treatment.
Accordingly, the information concerning Dr. Proctor’s patients fialls under this statutory and
regulatory scheme. The Department argues that if was required to comply with § 2.66, not §
2.64. The Department’s argument, while technically correct, is not. determinative. However, 42
CFR 2.66 incorporates § 2.64(d) and (), and it is these provisions that Dr. Proctor argues the
circuit court did not adequately comply with.

We agree that the circuit court’s order did not adequately comply with 42 CFR 2.66(d).
42 USC 290dd-2(b)2X(C)y provides that a court must assess good cause before authorizing an
order that releases a patient’s substance abuse freatment records. 42 CFR 2.64(d)(1) requires the
eourt fo find that other ways of obtaining the information are .not available or would net be
effective, and 42 CFR 2.64(d)(2) requires the court to weigh the need for the information against
the potential injury. 42 USC 290dd-2(b)(2)(C) specifies that when authorizing an order, “[i]n
assessing good cause the court shail weigh the public interest and the need for disclosure against
the injury to the patient, to the physician-patient relationship, and to the treatment services.”
(Emphasis added.) The term “shall” is mandatory. Walters v Nadell, 481 Mich 377, 383; 751
NW2d 431 (2008). Here, the court’s order did not comply with 42 CFR 2.64(d)(1) because the
court did not determitie whether there were othier ways of obtaining the necessary information.

-8-

Nd LT:L0€ 610T/6T/€ VOO 49 QIAIIOTY

INd £T:8G:E 6T02Z/TE/S DS AQ AIAIFDTY



Additionally, the court’s orders did not comply with 42 USC 290dd-2(b)(2)X(C) or 42
CFR 2.64(d)(2) because it did not make any finding of good cause before it released the patients’®
records. ‘The court’s initial ordet contained no findings regarding good caiise, and ultimately,
both of the court’s orders are devoid of any determination of good cause.* Finally, the court’s

order did not comply with 42 USC 290dd-2(b)(2)(C) or 42 CFR 2.66(d)(2) because it did not

weigh mandatory factors before authorizing a disclosure.

We acknowledge that thie circuit court’s order partially complied with.42 CFR 2.66(¢). It
limited the disclosure of the patients’ treatment records by providing that “all unique identifiers
of patients shall be deleted or blocked out from all documents” before any disclosure to the
public, and that disclosure was to be limited “to those persons whose need for the information is
related to the investigation of the licensee or any following administrative licensing action.”
However, 42 CFR 2.64(e)(3) also requires the court to protect the patient, physician-patient
relationship, and treatment services by “other measures as are necessary to limit disclosure,”
such as by ordering that any proceedings at which the records are to be used are sealed from
public scrutiny. The court’s order did not order that the .administrative proceedings were to be
closed and sealed to protect the patient’s records. Accordingly, for these reasons, we conclude
that the trial court failed to follow the mandatory procedural safeguards before ordering the
disclosure of records in this case.

Next, Dr. Proctor argues that the coutt erred by authorizing the release of records without
holding a hearing. “The interpretation of a federal statute is a question of federal law.” Auto-
Owners Ins Co v Corduray Rubber Co, 177 Mich App 600, 604; 443 NW2d 416 (1989). When
there is no conflict among federal authorities, this Court is bound by the holding of a federal
court on a federal question. Schueler v Weintrob, 360 Mich 621, 633-634; 105 NW2d 42 (1960).

There are two federal decisions addressing these regulations—a criminal case from the United-

States Court of Appeals for the First Circuit, US'v Shinderman, 515 F3d 5 (CA 1, 2008) (holding
that disclosure of the defendant’s records under 42 CFR 2.66 without compliance with 42 CFR
2.64(d) and (¢) did not warrant suppression of the evidence where the defendant had not moved

to revoke or amend the disclosure), and a civil case from the Eleventh Circuit, Hicks v Talbott -

Recovery Sys, Inc, 196 F3d 1226 (CA 11, 1999) (concerning a tréeatment facility’s -negligent
telease of confidential information).

In Hicks, the Texas Board of State Medical Examiners obtained a subpoena of the
patient’s treatment records. Hicks, 196 F3d at 1230. The plaintiff’s substance abuse treatment

facility released those records to the Texas Board. fd, The patient later sued the treatment

facility after he was disciplined, lost his job, and became unable t6 find employment. Id. at

* This error is not harmless. This Court will not modify-a decision of the trial court on the basis
of a harmless-error. MCR 2.613(A). In this case, the court did not even find good cause affer it
issued its order. During the motion to guash the subpoena, the court addressed only one side.of
the equation—the public interest and need for disclosure—without addressing the other side—
the injury to the patient, physician-patient relationship, and treatment services. Accordingly, the
court never properly considered the issue of good cause.
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1234-1236. The Eleventh Circuit Court of Appeals noted that the subpoena from the Texas
Board did not comply with 42 CFR 2.64,[*] and that

[tlhese stringent federal regulations include application for disclosure using a
fictitious name, adequate notice to the patient, a closed judicial hearing, a judicial
determination that good catise.exists to order disclosure because no other feasible
method is available for obtaining the information and the need for disclosure
ontweighs injury to the patient and the physician-patient relationship, and an order
delineating the parts of the patient’s records to be disclosed as well as limiting the
persons to whom disclosure is made. [Hicks, 196 F3d at 1242 n 32.]

In this case, the court determined that no hearing was required before issuing the
subpoena. However, at this time, the only available authority is that a closed judicial hearing is

required before a court may order the release of a substance abuse patient’s confidential medical -

records. Thus, the ceuﬂ erted when it determined that no hearing was required and when it
failed to hold a hearing.®

Finally, we note that the court erred by determining that redaction of the patients’
confidential communications to Dr: Proctor was not required because there was a threat to life or
of serious bodily injury. The court’s reasoning and conclusion ate hot sound-when the regulation
is read in context. The full téxt of 42 CFR 2.63, concerning confidential communications, is as
follows:

(a) ‘A court order under the regilations in this part may authorize
disclosure of confidential communications made by a patient to a part 2 program
in the course of diagnosis, treatment, or referral for treatment only if:

5 42 CFR 2.64(c) provides:

(c) Review of evidence: Conduct of hearing. Any otal argument, review
of evidence, or hearing on the application must be held in the judge’s chambers or
in some manner which etisures that patient identifying information is not
disclosed to anyone other than a party to the proceeding, the patient, or the person
holding the record, unless the patient requests an open hearing in.a manner which
meets the written consent requirements of the regulations in this part. The
proceeding may include an examination by the judge of the patient recotds
referred to in the application.

§ However, contrary to Dr. Proetor’s arguments on appeal, there is no authonty to support that
patients- must be notified before such a hearing. The only requirement is that of “adcquatc
notice[.]” Hicks, 196 F3d at 1242 n 31. 42 CFR 2.66(b) provides that the court may, in its
discretion, grant an application “without notice,” but that it must afford patients an opportunity to
revoke or amend its order. Thus, there is no legal support for Dr. Proctor’s argument that
patients must be given notice before the court authorizes the order.
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(1) The disclosure is necessary to protect against an. existing threat to life
or of serious bodily: injury, including circumstances which constitute suspected
child abuse and neglect and verbal threats against third parties;

(2) The disclosure is necessaty in connection with investigation or
prosecution of an extremely serious crime allegedly committed by the patient,
such as one which directly threatens loss of fife or serious bodily injury, including
homicide, rape, kidnapping, armed robbery, assault with a deadly weapon, .or
child abuse and neglect; or

(3) The disclosure is in connection with litigation or an administrative
proceeding in which the patient offers testimony or other evidence pertaining to
the content of the confidential communications. [Emphasis added.]

The word “including” generally indicates a nonexhaustive list of examples. Thorn v Mercy Mem

Hosp Corp, 281 Mich App 644, 651; 761 NW2d 414 {2008). However, when general terms and-

specific terms are placed together, the general term is generally interpreted to include things of
the same types or kinds as the specific terms. Neal v Wilkes, 470 Mich 661, 669; 685 NW2d 648
(2004).

Here, the court determined that rédaction was not required because the national opioid
epidemic was such a threat. A national epidemic does not fall within the same types or kinds of
threats to life as child abuse and neglect or threats against third parties, which are personal
threats of harm by the patient. A national epidemic is neither personal nor will it be found in a
patient communication. Accordingly, absent additional evidence, the court erred by concluding
that it was not necessary to redact confidential communications from patients to Dr. Proctor.
The general threat of an opioid epidemic is not specific enough to fall within the exception in §
2.63(2)(1).” To the extent that the patients’ records contained communications froin the patients
to Dr. Proctor, the court was required to order those records redacted unless the communications
contained circumstances similar to suspected child abuse or verbal threats.

In sum, because the court failed to follow mandatory procedural safeguards before
ordering the disclosure of records in this case, we reverse the circuit court’s order and remand for
further proceedings. On remand, the trial court shall order the medical records returned to Dr.
Proctor and shall fiot grant a new subpoena ordering the disclosure of the records fo the
Department without first making all the findings required by the statute. Before making those
findings, the court must hold a closed hearing on the matter.

7 Additionally, of these sections, 42 CFR 2.63(a)(3) is specific to administrative proceedings. In
this case; there is no indication that the patients have testimony or other evidence pertaining to
the extent of the communications, and thus there is no indication that 42 CFR 2.63 applies in this
tase to any confidential communications.
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In Docket No. 342086, we affirm the circuit court’s order. In Docket No. 342680, we
reverse and remand for further proceedings consistent with this opinion. We do not retain
jurisdiction.

/s Michael J, Kelly
/s Deborah A, Servitto
/s/ Mark T, Boonstra
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