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STATEMENT OF JURISDICTION 
 

On February 14, 2018, the Ingham County Circuit Court issued an order 

denying Respondent-Appellee Vernon Proctor, M.D.’s motion to vacate its order 

authorizing Petitioner-Appellant the Department of Licensing & Regulatory Affairs, 

Bureau of Professional Licensing (Department) to subpoena requested patient 

substance abuse treatment records.  On February 26, 2019, the Court of Appeals 

issued a published opinion reversing the Ingham County Circuit Court’s order.  The 

Court of Appeals denied the Department’s motion for reconsideration on April 19, 

2019.  This Court has jurisdiction to consider the Department’s application for leave 

to appeal pursuant to MCL 600.232 and MCR 7.303(B)(1).   
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STATEMENT OF QUESTIONS PRESENTED 

Whether the Department properly complied with federal law in 
obtaining a subpoena to search the patient files of a doctor who is suspected 
of abusing his prescription authority.  This question is predicated on three 
subordinate questions: 

 

1. Whether the plain language of federal regulatory law, 42 CFR 2.66, 
requires a hearing before a court may authorize a subpoena that 
requires disclosure of protected substance abuse treatment records as 
part of an investigation of a federally-assisted drug treatment 
program? 
 
Appellant’s answer: No. 

Appellee’s answer:  Yes. 

Trial court’s answer: No. 

Court of Appeals’ answer:  Yes.  
 

2. Whether the Department demonstrated “good cause” to support the 
authorization of the requested substance abuse treatment records? 

 
Appellant’s answer: Yes. 

Appellee’s answer:  No. 

Trial court’s answer: Yes. 

Court of Appeals’ answer:  No.  

 
3. Whether the circuit court order properly provided for the disclosure of 

confidential communications, where that order guaranteed the 
protection from disclosure identifying information for the patients and 
provided an opportunity for the patient or record holder to seek 
revocation or modification of the court order? 
 
Appellant’s answer: Yes. 

Appellee’s answer:  No. 

Trial court’s answer: Yes. 

Court of Appeals’ answer:  No.  
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STATUTES AND REGULATIONS INVOLVED 

42 USC § 290dd-2 

(a) Requirement 

Records of the identity, diagnosis, prognosis, or treatment of any 
patient which are maintained in connection with the performance of 
any program or activity relating to substance abuse education, 
prevention, training, treatment, rehabilitation, or research, which is 
conducted, regulated, or directly or indirectly assisted by any 
department or agency of the United States shall, except as provided in 
subsection (e) of this section, be confidential and be disclosed only for 
the purposes and under the circumstances expressly authorized under 
subsection (b) of this section. 

(b) Permitted disclosure 

(1) Consent 

*** 

(2) Method for disclosure 

Whether or not the patient, with respect to whom any given record 
referred to in subsection (a) of this section is maintained, gives written 
consent, the content of such record may be disclosed as follows: 

*** 

(c) If authorized by an appropriate order of a court of competent 
jurisdiction granted after application showing good cause therefor, 
including the need to avert a substantial risk of death or serious bodily 
harm.  In assessing good cause the court shall weigh the public interest 
and the need for disclosure against the injury to the patient, to the 
physician-patient relationship, and to the treatment services.  Upon 
the granting of such order, the court, in determining the extent to 
which any disclosure of all or any part of any record is necessary, shall 
impose appropriate safeguards against unauthorized disclosure. 

42 CFR § 2.12 Applicability 

(a) General— 
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(1) Restrictions on disclosure.  The restrictions on disclosure in the 
regulations in this part apply to any information, whether or not 
recorded, which: 

(i) Would identify a patient as having or having had a 
substance use disorder either directly, by reference to 
publicly available information, or through verification of 
such identification by another person; and 

(ii) Is drug abuse information obtained by a federally 
assisted drug abuse program after March 20, 1972 (part 2 
program), or is alcohol abuse information obtained by a 
federally assisted alcohol abuse program after May 13, 
1974 (part 2 program); or if obtained before the pertinent 
date, is maintained by a part 2 program after that date as 
part of an ongoing treatment episode which extends past 
that date; for the purpose of treating a substance use 
disorder, making a diagnosis for that treatment, or 
making a referral for that treatment. 

42 CFR § 2.13 Confidentiality and safeguards 

(a) General.  The patient records subject to the regulations in this part 
may be disclosed or used only as permitted by the regulations in this 
part and may not otherwise be disclosed or used in any civil, criminal, 
administrative, or legislative proceedings conducted by any federal, 
state, or local authority.  Any disclosure made under the regulations in 
this part must be limited to that information which is necessary to 
carry out the purpose of the disclosure. 

42 CFR § 2.63 Confidential communications 

(a) A court order under the regulations in this part may authorize 
disclosure of confidential communications made by a patient to a part 2 
program in the course of diagnosis, treatment, or referral for treatment 
only if: 

(1) The disclosure is necessary to protect against an existing threat to 
life or of serious bodily injury, including circumstances which 
constitute suspected child abuse and neglect and verbal threats 
against third parties; 

(2) The disclosure is necessary in connection with investigation or 
prosecution of an extremely serious crime allegedly committed by the 
patient, such as one which directly threatens loss of life or serious 
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bodily injury, including homicide, rape, kidnapping, armed robbery, 
assault with a deadly weapon, or child abuse and neglect; or 

(3) The disclosure is in connection with litigation or an administrative 
proceeding in which the patient offers testimony or other evidence 
pertaining to the content of the confidential communications. 

42 CFR § 2.64 Procedures and criteria for orders authorizing disclosures 
for noncriminal purposes 

*** 

(d) Criteria for entry of order.  An order under this section may be 
entered only if the court determines that good cause exists. To make 
this determination the court must find that: 

(1) Other ways of obtaining the information are not 
available or would not be effective; and 

(2) The public interest and need for the disclosure 
outweigh the potential injury to the patient, the 
physician-patient relationship and the treatment services. 

(e) Content of order.  An order authorizing a disclosure must: 

(1) Limit disclosure to those parts of the patient’s record 
which are essential to fulfill the objective of the order; 

(2) Limit disclosure to those persons whose need for 
information is the basis for the order; and 

(3) Include such other measures as are necessary to limit 
disclosure for the protection of the patient, the physician-
patient relationship and the treatment services; for 
example, sealing from public scrutiny the record of any 
proceeding for which disclosure of a patient’s record has 
been ordered. 

42 CFR § 2.66 Procedures and criteria for orders authorizing disclosure 
and use of records to investigate or prosecute a part 2 program or other 
person holding the records 

(a) Application. 

(1) An order authorizing the disclosure or use of patient records to 
investigate or prosecute a part 2 program or the person holding the 
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records (or employees or agents of that part 2 program or person 
holding the records) in connection with a criminal or administrative 
matter may be applied for by any administrative, regulatory, 
supervisory, investigative, law enforcement, or prosecutorial agency 
having jurisdiction over the program’s or person’s activities. 

(2) The application may be filed separately or as part of a pending civil 
or criminal action against a part 2 program or the person holding the 
records (or agents or employees of the part 2 program or person 
holding the records) in which the applicant asserts that the patient 
records are needed to provide material evidence. The application must 
use a fictitious name, such as John Doe, to refer to any patient and 
may not contain or otherwise disclose any patient identifying 
information unless the court has ordered the record of the proceeding 
sealed from public scrutiny or the patient has provided written consent 
(meeting the requirements of § 2.31) to that disclosure. 

(b) Notice not required.  An application under this section may, in the 
discretion of the court, be granted without notice. Although no express 
notice is required to the part 2 program, to the person holding the 
records, or to any patient whose records are to be disclosed, upon 
implementation of an order so granted any of the above persons must 
be afforded an opportunity to seek revocation or amendment of that 
order, limited to the presentation of evidence on the statutory and 
regulatory criteria for the issuance of the court order in accordance 
with § 2.66(c). 

(c) Requirements for order.  An order under this section must be 
entered in accordance with, and comply with the requirements of, 
paragraphs (d) and (e) of § 2.64. 

 (d) Limitations on disclosure and use of patient identifying 
information. 

(1) An order entered under this section must require the 
deletion of patient identifying information from any 
documents made available to the public. 

(2) No information obtained under this section may be 
used to conduct any investigation or prosecution of a 
patient in connection with a criminal matter or be used as 
the basis for an application for an order under § 2.65. 
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INTRODUCTION 

The decision below frustrates the ability of the Department to effectively 

combat the opioid epidemic in this state.  The doctor’s patient charts are the best 

evidence of whether a provider is prescribing controlled substances within the 

standard of care.  For that reason, it is imperative that health regulatory and law 

enforcement agencies be able to subpoena patient medical records in an 

unencumbered manner when conducting an investigation into whether a doctor’s 

drug prescribing practices are proper.  Federal law provides heightened privacy 

protections for individuals receiving substance abuse treatment.  But it also 

recognizes these agencies need to quickly and thoroughly access medical records 

when investigating possible misconduct by a health provider.  That is the case here.  

Specifically, 42 CFR 2.66 provides a procedural mechanism for these agencies to 

petition a court for an order authorizing disclosure of the substance abuse 

treatment records relevant to its investigation of a health care provider.   

In particular, the Department petitioned the court to subpoena substance 

abuse patient charts from Dr. Vernon Proctor as part of its investigation of his 

potentially abusive drug prescribing practices.  The Court of Appeals vacated the 

court order on the grounds that it failed to make a determination of “good cause” for 

disclosure, failed to conduct a pre-authorization hearing as required by the federal 

regulations, and erred in finding that the national opioid epidemic justified the 

disclosure of confidential communications made between the patients and Dr. 

Proctor noted within the patient charts.  The decision was wrong on all three points.  

And it misinterpreted federal regulatory law and the cases examining it. 
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First, the plain language of 42 CFR 2.66 allows law enforcement or a health 

regulatory agency to obtain an ex parte order authorizing disclosure of substance 

abuse treatment records when the health provider providing the treatment is the 

subject of the agency’s investigation or prosecution.  To compound this error, the 

Court of Appeals misinterpreted United States v Shinderman, 515 F3d 5 (CA 1, 

2008) and Hicks v Talbott Recovery Sys, Inc., 196 F3d 1226 (CA 11, 1999) to apply 

the closed hearing requirement of 42 CFR 2.64 and 42 CFR 2.65 to applications for 

disclosure requests filed under 42 CFR 2.66.   

Second, the Court of Appeal’s decision that “good cause” had not been shown 

to authorize disclosure of the substance abuse treatment records is inconsistent 

with the analysis in In re The August, 1993 Regular Grand Jury, 854 F Supp 1380 

(1994).   

Third, the Court of Appeals erred in finding that the existence of the 

national opioid epidemic or the risk of serious injury or death to the patients 

themselves did not justify disclosure of provider/patient communications contained 

within the records.   

Accordingly, the lower court opinion – which was published – is clearly 

erroneous, is of significant public interest, and will cause material injustice by 

impeding the Department and law enforcement agencies ability to promptly 

investigate health care providers for improper controlled substance prescribing 

practices.  The Department respectfully requests this Court grant its application for 

leave to appeal.   
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STATEMENT OF FACTS AND PROCEEDINGS 

The Department is a health oversight regulatory agency charged with licensing 

and regulating health professionals in order to protect the public.  The Department 

petitioned the Ingham County Circuit Court for an order authorizing it to subpoena 

eleven confidential substance abuse treatment patient records from Dr. Vernon 

Proctor as part of its investigation of his controlled substance prescribing practices 

and treatment of his patients.  (Appellant’s Attachment 1.) 

In its petition, the Department identified the patients at issue by fictitious 

names and ensured that the petition was devoid of any patient identifying 

information.  The Department’s petition further advised the circuit court that it was  

seeking only records (eleven patient charts) that were necessary to the 

investigation, that all unique identifiers of Dr. Proctor’s patients would be deleted 

from the patient records, and that the records would only be disclosed to those who 

had a need for the information as necessary for the investigation.  Although the 

Department did not specifically use the term “good cause” in its petition seeking 

disclosure, it did factually plead the requisite “good cause” criteria specified in 42 

CFR § 2.64(d).   

Namely, the Department pled in its petition that the eleven patient charts 

being requested from Dr. Proctor were the most effective means to investigate 

whether he was providing those patients with treatment that met the standard of 

care for the profession and complied with the Public Health Code.  The Department 

also advised the court in its petition that the public interest in disclosing the eleven  
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patient charts to enable the Department to investigate improper drug prescribing 

practices outweighed any potential injury to the patients, the physician-patient 

relationship, and the treatment services.  (Appellant’s Attachment 1.)   

Thereafter, the Ingham County Circuit Court issued an order authorizing the 

disclosure of the requested patient records.  (Appellant’s Attachment 2.)  The 

Department mailed Dr. Proctor a subpoena dated December 19, 2017, an exhibit 

referencing the patients in question, and a copy of the Court’s order authorizing the 

subpoena.  (Appellant’s Attachment 3.)  

Dr. Proctor filed a motion to vacate the order authorizing the subpoena, and a 

hearing on the motion was held before the court on February 14, 2018.  After oral 

argument, the circuit court opined from the bench, ruling as follows: 

● 42 CFR 2.66 governed the Department’s petition; 
  
● the February 14, 2018 hearing provided Dr. Proctor with his 

opportunity to seek revocation or amendment of the disclosure order; 
  
● the Department’s petition and the court’s December 13, 2017 order 

complied with the applicable federal regulations; and  
 
● the opioid epidemic was evidence of a threat to life or serious bodily 

injury that justified disclosure of confidential communications made 
between Dr. Proctor and his patients as he was being investigated for 
abusive controlled substance prescribing practices.  (Appellant’s 
Attachment 4.)   

 
Although the Ingham County Circuit Court did not specifically employ the words 

“good cause” in rendering its decision from the bench, it did state “that the 

requirements of 2.64(d)(1) and (2) [the provisions delineating the good cause 
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criteria] have been met.”  (Appellee’s Attachment 4.)  Moreover, the circuit court’s 

written order denying Dr. Proctor’s motion to vacate reiterated that it was based, in 

part, upon the reasons articulated on the record.  (Appellant’s Attachment 5.)   

Dr. Proctor filed a claim of appeal with the Court of Appeals on March 5, 

2018.  He sought a stay of the circuit court’s order on March 16, 2018, which the 

Court of Appeals denied on April 9, 2018.  

The Court of Appeals consolidated this case with Docket No. 342086,1 and it 

scheduled both matters for oral argument on February 12, 2019.  On February 26, 

2019, the Court of Appeals issued a published opinion affirming the circuit court’s 

order in Docket No. 342086, but reversing and remanding for further proceedings of 

the circuit court order at issue in this application for leave to appeal.  (Appellant’s 

Attachment 6.)  In so doing, the Court of Appeals found that in issuing its order 

authorizing disclosure, the circuit court did not comply with the applicable federal 

regulations.  In particular, it found that the circuit court failed to properly assess 

the factors for determining “good cause,” failed to conduct a pre-authorization 

hearing, failed to impose appropriate safeguards to protect against unauthorized 

disclosure, and improperly authorized disclosure of confidential communications 

when such disclosure is limited to circumstances similar to suspected child abuse or 

                                                           
1 Mark Mortiere, M.S., D.D.S., filed a claim of appeal of the Ingham County Circuit Court’s order 
denying his motion to quash subpoena, arguing the Public Health Code did not vest the Department 
with authority to initiate an investigation and subpoena a patient chart based upon a malpractice 
settlement award less than $200,000.  The Court of Appeals affirmed the circuit court order, finding 
that the plain language of the Code authorized the Department to initiate an investigation. 
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verbal threats.  The Department timely filed a motion for reconsideration, which 

the Court of Appeals denied on April 19, 2019.   
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STANDARD OF REVIEW 

Appellate courts review a trial court’s decision to quash a subpoena for an 

abuse of discretion.  Castillon v Roy, 412 Mich 873 (1981).  A trial court abuses its 

discretion if it renders a decision that is not within the range of reasoned and 

principled outcomes.  Maldonado v Ford Motor Co, 476 Mich 372, 388 (2006) (citing 

People v Babcock, 469 Mich 247, 269 (2003)). 

Moreover, questions of statutory construction are reviewed de novo.  Title 

Office, Inc v Van Buren Co Treasurer, 469 Mich 516, 519 (2004).  Courts have long 

held that “ ‘[t]he primary goal of statutory interpretation is to give effect to the 

intent of the Legislature.’ ”  Id.  In doing so, the court must examine the language of 

the statute itself.  If the statute is unambiguous, it must be enforced as written.  Id.   
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ARGUMENT 

I. The plain language of federal regulatory law, 42 CFR 2.66, authorizes 
a court as here to issue ex parte orders authorizing disclosure of 
drug treatment records for an investigation into alleged misconduct 
of a health provider without a prior hearing.  

The opioid prescription problem is rooted in the action of health care 

providers who abusively prescribed medication that is either unwarranted or 

unnecessary.  The Department here suspects Dr. Vernon Proctor of engaging in that 

very activity and properly sought an order from the circuit court to examine the 

records of eleven patients, while protecting their identifying information.  Nothing 

in the federal regulations requires a public hearing before a court authorizes such 

disclosure.  And the federal case law supports this conclusion as well.  This Court 

should reverse. 

A. The plain language of 42 CFR 2.66 does not require a hearing 
prior to a court order authorizing disclosure. 

Federal law protects the identity, diagnosis, prognosis, or treatment of any 

patient receiving alcohol or substance abuse treatment from a federally assisted 

substance abuse treatment program. 42 USC § 290dd-2.  These patient records can 

only be disclosed with the informed written consent of the patient or through a 

procedural process specified by federal law.  The applicable statutory provision that 

allows for disclosure without patient consent is 42 USC § 290dd-2(b)(2)(C), which 

provides that such a disclosure may be made after a showing of good cause: 

If authorized by an appropriate order of a court of competent 
jurisdiction granted after application showing good cause therefor, 
including the need to avert a substantial risk of death or serious bodily 
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harm.  In assessing good cause the court shall weigh the public interest 
and the need for disclosure against the injury to the patient, to the 
physician-patient relationship, and to the treatment services.  Upon 
the granting of such order, the court, in determining the extent to 
which any disclosure of all or any part of any record is necessary, shall 
impose appropriate safeguards against unauthorized disclosure.  
[Emphasis added.] 

The federal regulations, 42 CFR 2.61 et seq., set forth the procedures and 

criteria for obtaining the disclosure of confidential substance abuse patient records 

when the person seeking disclosure does not have patient consent and requires an 

order authorizing disclosure from a court of competent jurisdiction.  Moreover, 

under 42 CFR 2.66(a), they allow regulatory agencies, such as the Department, to 

apply for a court order of disclosure as part of an investigation of a licensee/program 

it has jurisdiction over.  Whereas, 42 CFR 2.67 provides the procedure for law 

enforcement seeking disclosure of records as part of a criminal investigation of 

employees or agents of a substance abuse treatment program.  And 42 CFR 2.64 

provides the procedure for all other persons seeking disclosure that have a legally 

recognized interest in the information being sought. 

The Department is a health regulatory agency that investigated Dr. Proctor 

for possible violations of the Public Health Code relating to improper controlled 

substance prescribing practices.  The Department has jurisdiction over his medical 

license and his medical practice constitutes a federally assisted drug treatment 

program.  In accordance with 42 CFR 2.66, the Department sought and obtained an 

order from the Ingham County Circuit Court to obtain the charts of the patients 

believed to be at issue in its investigation.  Dr. Proctor filed a motion to vacate, 

arguing the circuit court was required to conduct a hearing prior to issuing an order 
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authorizing disclosure against him.  The Ingham County Circuit Court denied his 

motion, finding that 42 CFR 2.66(b) applied and the only hearing Dr. Proctor was 

entitled to was one that provided him with an opportunity to seek revocation or 

amendment of the order after authorization but prior to implementation.  The Court 

of Appeals reversed the circuit court, holding that a “closed judicial hearing” was 

required: 

In this case, the court determined that no hearing was required before 
issuing the subpoena.  However, at this time, the only available 
authority is that a closed judicial hearing is required before a court 
may order the release of a substance abuse patient’s confidential 
medical records.  Thus, the court erred when it determined that no 
hearing was required and when it failed to hold a hearing. [In re 
Petition of Attorney General for Subpoenas, ___ Mich App ___, ___ 
(2019) (Docket No. 342680); slip op at 10.] 

This is wrong.  The Court of Appeals misread 42 CFR2.66(b), which provides as 

follows:  

Notice not required.  An application under this section may, in the 
discretion of the court, be granted without notice.  Although no express 
notice is required to the part 2 program, to the person holding the 
records, or to any patient whose records are to be disclosed, upon 
implementation of an order so granted any of the above persons must be 
afforded an opportunity to seek revocation or amendment of that order, 
limited to the presentation of evidence on the statutory and regulatory 
criteria for the issuance of the court order in accordance with § 2.66(c).  
[Emphasis added.] 

In other words, nothing here requires a pre-authorization hearing. 
 
 
 

R
E

C
E

IV
E

D
 by M

SC
 5/31/2019 3:58:13 PM



11 
 

 The inaccuracy in the Court of Appeals’ holding is the result of its reliance on 

an inapplicable federal regulation.  Unlike 42 CFR 2.642 and 42 CFR 2.65,in which 

disclosure is sought for civil/noncriminal purpose and the reasoning for the request 

is unclear or is based on the prosecution of the patient, the regulation at issue here 

– 42 CFR 2.66 – contains no pre-authorization closed hearing requirement.  To the 

contrary, 42 CFR 2.66 is fact specific and only applicable to law enforcement and 

regulatory agencies, such as the Department, seeking patient records from a 

provider who is the subject of the agency’s authorized investigation.  By its plain 

language, 42 CFR 2.66 vests the courts with authority to issue ex parte orders of 

disclosure.  The only hearing required is post issuance of the court’s disclosure 

order, and that hearing is limited to a determination of compliance with the 

regulatory criteria. 42 CFR 2.66(b).   

When interpreting federal regulations, rules of statutory construction can 

provide us with guidance.  In Barnhart v Sigmon Coal Co, 534 US 438, 450 (2002), 

the United States Supreme Court stated: 

As in all statutory construction cases, we begin with the language of 
the statute.  The first step “is to determine whether the language at 
issue has a plain and unambiguous meaning with regard to the 
particular dispute in the case.”  Robinson v. Shell Oil Co., 519 U.S. 
337, 340, 117 S.Ct. 843, 136 L.Ed.2d 808 (1997) (citing United States v. 
Ron Pair Enterprises, Inc., 489 U.S. 235, 240, 109 S.Ct. 1026, 103 
L.Ed.2d 290 (1989)).  The inquiry ceases “if the statutory language is 
unambiguous and ‘the statutory scheme is coherent and consistent.’ ” 
[519 US at 340, 117 S Ct at 843.] 

                                                           
2 The provision the Court of Appeals erroneously relied upon in making its decision that a closed 
hearing was required.  
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In as much as 42 CFR 2.66’s regulatory language is unambiguous and clear, it 

should be interpreted as written, and the Court of Appeals should have affirmed the 

circuit court’s order authorizing disclosure.  Id. 

B. Federal courts recognize that 42 CFR 2.66 does not require a 
closed hearing prior to a court issuing an ex parte order for 
disclosure. 

Federal courts that have looked at 42 CFR 2.66 have recognized its limited 

scope.  In fact, even the federal cases cited by the Court of Appeals support the 

Department and Ingham County Circuit Court’s interpretation.  In holding that the 

court must conduct a closed hearing before issuing an order authorizing disclosure 

of substance abuse treatment records to law enforcement or health regulatory 

agencies investigating or prosecuting the provider or holder of the records, the 

Court of Appeals relied upon the decisions rendered in United States v Shinderman, 

515 F3d 5 (2008), and Hicks v Talbott Recovery Sys, Inc., 196 F3d 1226 (CA 11, 

1999).  That reliance, however, was misplaced.  These cases do not support the 

decision of the Court of Appeals. 

In Shinderman, with facts similar to this appeal, federal law enforcement 

initiated an investigation of Dr. Shinderman for, among other things, improper 

controlled substance prescribing practices at a methadone treatment clinic.  515 

F3d at 9.  In accordance with 42 CFR 2.66, the federal law enforcement agency 

sought and obtained not one but three ex parte orders from the federal magistrate 

authorizing the disclosure of the requested methadone treatment patient records.  

Id. at 10.  In each request, the federal magistrate found law enforcement had 
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demonstrated good cause. Id.  On appeal of his criminal conviction, the issue was 

whether Dr. Sinderman had been given proper notice of the magistrate’s ex parte 

order after its issuance. Id. at 9.  Although the issue of the appropriateness of the 

magistrate’s issuance of the ex parte orders without a closed hearing was not raised 

by the parties, the federal appellate court reaffirmed that all that is required for 

disclosure under this provision is that a hearing be provided to a provider or patient 

after the court’s issuance of an ex parte order. Id. at 12 (“[Section 2.66(b)’s] text 

demands that a court issuing a disclosure order afford protected parties with an 

opportunity to contest the underlying validity and scope of the disclosure—nothing 

more”). 

In Hicks, the Texas Board of Medicine sought Dr. Hick’s personal substance 

abuse treatment records as part of a disciplinary investigation initiated against his 

medical license.  Id. at 1231-1232.  Because the Texas Board was seeking Dr. Hick’s 

own personal treatment records to be used against him in a disciplinary proceeding 

and not those of his patients, the board was required to seek a court order 

authorizing disclosure in accordance with 42 CFR 2.64, id. at 1242 n 32, not 42 CFR 

2.66(b).  Section 2.64 requires a court to hold a closed hearing to establish 

compliance with the regulatory criteria prior to issuance of the disclosure order.  In 

contrast, here the Department sought the disclosure order in accordance with 42 

CFR 2.66, which contains no closed hearing requirement.  Therefore, the Hicks 

decision is not on point and does not support the Court of Appeals’ decision to 

reverse the Ingham County Circuit Court’s ex parte order authorizing disclosure. 
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In sum, based upon the foregoing, neither a clear reading of 42 CFR 2.66 nor 

the Hicks and Shinderman decisions provide support for the Court of Appeals’ 

holding that a closed judicial hearing is required before a court may order the 

release of a substance abuse patient’s confidential medical records.  In fact, reading 

such a requirement into the regulations could frustrate or impede a regulatory 

agency investigation into an overprescribing physician, Dr. Proctor is a case in point 

as it is possible that some patients would not want the volume of controlled 

substances being prescribed to them disrupted.  The federal regulations do not 

require a hearing prior to the issuance of the disclosure order. 

II. The Department’s petition established good cause to support the 
authorization of the disclosure of the requested substance abuse 
treatment records, and the failure of the circuit court’s ex parte 
order to specifically use the phrase “good cause” was harmless error.  

 
The decision of the Court of Appeals below elevates form over substance.  The 

petition filed by the Department established good cause under federal regulatory 

law to allow a disclosure of the information sought as a part of the Department’s 

licensing investigation.  The circuit court noted that the petition met the proper 

legal standard, and the fact that it did not expressly state the phrase “good cause” 

does not affect the legal validity of the order.  The federal case law supports this 

conclusion as well.  The order was proper. 
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A. The Department’s petition and circuit court order satisfy the 
“good cause” requirement. 

The Court of Appeals erred when it found that the Ingham County Circuit 

Court’s order failed to make a finding of good cause, because it did not weigh the 

“good cause” mandatory factors before authorizing disclosure, and did not provide 

appropriate protections to safeguard the patient records.  In re Petition of Attorney 

General for Subpoenas, ___ Mich App at ____; slip op at 9.  

The requirements for an order authorizing disclosure are set forth in 42 CFR 

§ 2.66(c): 

(c) Requirements for order.  An order under this section must be 
entered in accordance with, and comply with the requirements of, 
paragraphs d and e of § 2.64. 

42 CFR § 2.64(d) and (e) provide as follows: 

(d) Criteria for entry of order.  An order under this section may be 
entered only if the court determines that good cause exists.  To make 
this determination the court must find that: 

(1) Other ways of obtaining the information are not 
available or would not be effective; and 

(2) The public interest and need for the disclosure 
outweigh the potential injury to the patient, the 
physician-patient relationship and the treatment services. 

(e) Content of order.  An order authorizing a disclosure must: 

(1) Limit disclosure to those parts of the patient’s record 
which are essential to fulfill the objective of the order; 

(2) Limit disclosure to those persons whose need for 
information is the basis for the order; and 

(3) Include such other measures as are necessary to limit 
disclosure for the protection of the patient, the physician-
patient relationship and the treatment services; for 
example, sealing from public scrutiny the record of any 
proceeding for which disclosure of a patient’s record has 
been ordered. 
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As evidenced by a review of the Department’s petition and the Ingham 

County Circuit Court’s disclosure order, these criteria were met.  Specifically, the 

court’s order refers to the Department’s petition as the basis for issuance of the 

order.  The petition, in turn, contained the following key information, which 

included the fact of the licensing investigation against Dr. Proctor and the fact that 

the Department was only seeking the documents necessary to determine whether 

he was engaged in abusive prescription practices: 

• The Department of Licensing & Regulatory Affairs is a health 
oversight agency and pursuant to Michigan Board of Medicine 
authorization initiated an investigation of Dr. Proctor’s practice of 
medicine. 
 

• The focus of the Department’s investigation centered on the treatment 
rendered to, and the controlled substance prescribing practices for, 
eleven identified patients of Dr. Proctor. 
 

• The purpose for requesting disclosure of the eleven patient charts was 
to determine Dr. Proctor’s compliance with appropriate prescribing 
practices, and the requested patient charts were the most effective 
means to determine compliance.   
 

• The Department was only seeking records that were necessary for the 
investigation (i.e., 11 identified patient records, not all of Dr. Proctor’s 
patient records) and all unique patient identifiers would be deleted 
from disclosure.  
 

• The public interest in investigating errant health practices that 
involved an abuse of prescribing controlled substances outweighed any 
potential injury to the patients, especially considering unique patient 
identifiers were removed from disclosure. (Appellant’s Attachment 1.) 

The Ingham County Circuit Court’s order authorizing disclosure reiterated 

the above referenced information contained in the Department’s petition and 

further ordered:  
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• The Department to limit the subpoenas to its investigation of the 
treatment and controlled substance prescribing practices of 
Dr. Proctor in regard to the eleven patients identified. 
 

• The preclusion of the use of the patient charts being produced for 
prosecution of the patients themselves. 
 

• The blocking, or deleting, of all unique patient identifiers from the 
patient charts prior to disclosure.  
 

• The limitation of disclosure of the patient charts to that what was 
necessary to comply with the court order and to those persons having 
a need for the information in relation to the investigation.3 
 

• An opportunity for a provider, patient, or record holder to seek 
revocation or modification of the order. (Appellant’s Attachment 2.) 

In finding that the Ingham County Circuit Court’s orders were “devoid of any 

determination of good cause …[and] did not weigh the mandatory factors of whether 

injury would result to the patient, physician-patient relationship, and treatment 

services before authorizing disclosure,” slip op, p 9, the Court of Appeals failed to 

appreciate that such a determination and weighing was included in the circuit 

court’s order as it incorporated the contents of the Department’s petition and did 

not require further discussion on the record.  In particular, the Department advised 

the circuit court that it was investigating Dr. Proctor for potentially abusive 

controlled substance prescribing practices, which if true posed a risk of injury to the 

patients as well as to the public’s health, safety, and welfare.  The likelihood of 

injury to the patient, the physician-patient relationship and treatment services was 

negligible given the Department was only seeking copies of the patient charts, all 

                                                           
3 MCL 333.16238 provides that all information obtained in an investigation is confidential and not 
subject to public disclosure.  All Department staff, including the Michigan Office of Administrative 
Hearings & Rules, and board members are bound by this provision.  
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patient identifying information was being deleted from disclosure, and the Public 

Health Code protects all information obtained during an investigation from 

disclosure to the public by the Freedom of Information Act, search warrant or 

subpoena.  MCL 333.16238; Meier v Awaad, 299 Mich App 655, 664 (2013); In re 

Investigation of Ruth Lieberman, 250 Mich App 381, 388 (2002); Messenger v 

Consumer Industry Services, 238 Mich App 524, 531 (1999).  Thus, it is clear that 

the Department did not have other ways of obtaining the information and that the 

public need outweighed the potential injury to the patient, the relationship with Dr. 

Proctor, and the treatment services.  The prescriptions themselves exposed the 

patients to possible risk.   

Given that only copies of patient records were being requested, as opposed to 

original files, there should have been no disruption to the patient-physician 

relationship or treatment services unless an investigation determined Dr. Proctor 

was practicing illegally or below the standard of care.  And if that turned out to be 

the case, then Dr. Proctor’s patients were more likely to suffer injury than if the 

Department was not able to thoroughly investigate the conduct.  The Court of 

Appeals erred in finding that the circuit court failed to weigh the mandatory factors 

for disclosure.  The petition was supported by good cause under federal law under 

42 CFR § 2.66(c) to order the disclosure. 
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B. Omission of the words “good cause” from the Department’s 
petition and the circuit court’s order was harmless if error and 
did not warrant reversal.  

In denying Dr. Proctor’s motion to vacate, the circuit court specifically stated 

on the record “that the requirements of 2.64(d)(1) and (2) (the provisions delineating 

the good cause criteria) have been met.”  (Appellant’s Attachments 4, 5.)  This 

ruling was sufficient to explain that the order met the standard of federal 

regulatory law.  The Court of Appeals failed to account for this fact. 

Moreover, any possible error is harmless in any event.  When the error does 

not require reversal and is not inconsistent with substantial justice, it is harmless 

and should not be modified by a reviewing court.  MCR 2.613(A).  Although the 

Department’s petition and the circuit court’s order did not use the words “good 

cause,” if such omission was error, it was harmless and did not warrant reversal 

because, as discussed, information pled in the petition was enough for the circuit 

court to make a finding of good cause.  The Ingham County Circuit Court’s ability to 

appropriately weigh the factors pled by the Department in its petition was not 

diminished simply because the court did not have Department staff personally 

testify to those very same facts in a closed hearing.  

C. Federal case law relied upon by the Court of Appeals confirms 
the circuit court satisfied the “good cause” requirement. 

Rather than support the decision below, the federal cases on which the Court 

of Appeals relied only support the circuit court’s decision here that there was good 

cause to issue the ex parte order. 
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In Shinderman, the U.S. Court of Appeals for the First Circuit held that the 

lower court properly found good cause to issue ex parte orders allowing the 

disclosure of Medicaid records, methadone treatment records, and other records 

seized by execution of a search warrant to the federal law enforcement agency 

criminally investigating Shinderman for illegal controlled substance prescribing 

practices.  515 F3d at 10.  The same federal regulatory provision was at issue there, 

42 CFR § 2.66(c), and the court found good cause for the same kinds of reasons that 

were present here.   

Similarly, in In re The August, the U.S. District Court for the Southern 

District of Indiana found good cause existed to allow a grand jury to subpoena the 

substance abuse treatment records of patients of a psychotherapist being 

investigated for billing fraud.  In re The August, 1993 Regular Grand Jury (Hospital 

Subpoena), 854 F Supp 1380, 1385–1387 (1994).  The August court specifically 

found that the psychotherapist’s patient records were the most effective source of 

information for investigating the psychotherapist’s billing practices, and it did not 

matter if less effective alternative sources were available.  Id. at 1386.  The same is 

true here. 

In as much as the federal courts have already determined that these 

referenced factors satisfy the “good cause” requirement, there was no need for the 

Ingham County Circuit Court to hold a hearing on them.  The Court of Appeals 

should have affirmed the circuit court’s order.   
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III. The court’s order providing for the disclosure of confidential 
communications was proper. 

The Department argued, and the circuit court agreed, that to the extent any 

patient confidential communications were disclosed when obtaining copies of Dr. 

Proctor’s patient charts, such disclosure was necessary to protect against the 

existing threat to life or of serious bodily injury caused by the national opioid 

epidemic.  Namely, abusive controlled substance prescribing practices allow large 

numbers of controlled substances to be disseminated to the general public illegally.  

These actions were supported by the federal regulations. 

Under federal law, patient records may contain confidential communications 

between the patient and provider, which is distinguishable from objective data 

consisting of physician diagnostic impressions, treatment recommendations, 

referrals, and diagnostic tests.  See In re The August, 854 F Supp at 1384.  For 

example, confidential communications could include statements made by a patient 

detailing trauma that may have contributed to the alcohol or substance abuse.  

Confidential communications contained within substance treatment records are 

given a heightened level of protection and are disclosable only if good cause has 

been shown and one of the criteria specified in 42 CFR § 2.63(a) have been met. Id.  

42 CFR 2.63(a) provides that a court may order disclosure of confidential 

communications made by a patient to a federally assisted substance abuse 

treatment program in the course of treatment only if: 

(1) The disclosure is necessary to protect against an existing threat to 
life or of serious bodily injury, including circumstances which 
constitute suspected child abuse and neglect and verbal threats 
against third parties; 
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(2) The disclosure is necessary in connection with investigation or 
prosecution of an extremely serious crime allegedly committed by the 
patient, such as one which directly threatens loss of life or serious 
bodily injury, including homicide, rape, kidnapping, armed robbery, 
assault with a deadly weapon, or child abuse and neglect; or 

(3) The disclosure is in connection with litigation or an administrative 
proceeding in which the patient offers testimony or other evidence 
pertaining to the content of the confidential communications.  

The Department’s purpose in seeking to obtain disclosure of the patient 

confidential communications was based in its effort to investigate potentially 

abusive prescribing practices to protect against an existing threat to life or of 

serious bodily injury caused by misuse, diversion or illegally sold controlled 

substances; it complies with 42 CFR 2.63(a)(1).  These are significant threats to the 

community’s safety generally, and to these patients in particular.  Thus, the circuit 

court’s order providing for disclosure of patient confidential communications within 

the Dr. Proctor’s eleven requested patient charts was proper.   

However, the Court of Appeals disagreed, stating that the opioid crisis is too 

diffuse to warrant the circuit court decision: 

 Here, the court determined that redaction was not required 
because the national opioid epidemic was such a threat.  A national 
epidemic does not fall within the same types or kinds of threats to life 
as child abuse and neglect or threats against third parties, which are 
personal threats of harm by the patient.  A national epidemic is neither 
personal nor will it be found in a patient communication.  [In re 
Petition of Attorney General for Subpoenas, ___ Mich App ___, ___ 
(2019); slip at 11. (emphasis in original).] 

In so holding, the Court of Appeals relied upon the statutory analysis from 

this Court in Neal v Wilkes, 470 Mich 661,669 (2004).   
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This Court’s analysis in Neal, however, actually lends support for the 

Department’s position that the confidential communication exemption found within 

42 CFR 2.63(a)(1) is not just limited to threats of loss of life or serious bodily caused 

by the patient.  In Neal, this Court overruled prior caselaw interpreting the 

Recreational Use Land Act and held that application of the act should not be limited 

when nothing in the statute indicates that it should be.  470 Mich at 667.  Likewise, 

there is nothing in 42 CFR 2.63(a)(1) that limits disclosure of confidential 

communications to only those situations where the threats to life or of serious bodily 

injury are made against third parties by the patient.  It applies equally where the 

patients themselves are threatened with loss of life or serious bodily injury.    

Moreover, no other court has interpreted this provision in such a restrictive 

way.  The intent of the federal confidentiality provisions is to encourage patients to 

seek substance abuse treatment without fear that their privacy will be compromised 

or they will be subjected to criminal prosecution.  United States v Hughes, 95 F 

Supp 2d 49, 57 (2000).  The intent of the legislation is not to shield errant health 

professionals.  The circuit court clearly understood the intent and purpose of the 

federal confidentiality regulations and found that the Department’s petition and 

order authorizing disclosure complied with these provisions.  Thus, the Court of 

Appeals erred in holding that disclosure of confidential communications contained 

within the requested patient charts was not justified and the circuit court’s order 

should have been affirmed.  These are significant issues of law that merits this 

Court’s review. 
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CONCLUSION AND RELIEF REQUESTED 

The Department respectfully requests this Court grant its application for 

leave to appeal and find the Court of Appeals erred in holding that: (1) a court must 

hold a closed hearing before issuing an order authorizing disclosure of substance 

abuse treatment records to law enforcement and/or health regulatory agencies 

investigating or prosecuting the substance abuse treatment provider; (2) the 

Ingham County Circuit Court’s order authorizing disclosure warranted reversal for 

a failure to make a specific finding of good cause; and (3) the national opioid 

epidemic did not justify the disclosure of confidential communications contained 

within the protected patient records.  Leaving the Court of Appeals published opinion 

as written conflicts with the plain language of 42 CFR 2.66, is inconsistent with the 

case law relied upon by the Court of Appeals, and will result in material injustice.  

Respectfully submitted,   
 
Dana Nessel 
Attorney General 
 
Fadwa A. Hammoud (P74185) 
Solicitor General 
Counsel of Record  
 
/s/Michele M. Wagner-Gutkowski 
Michele M. Wagner-Gutkowski 
(P44654) 
Assistant Attorney General 
Attorneys for Plaintiff-Appellant 
Licensing and Regulation Division 
P.O. Box 30758 
Lansing, MI  48909 
517-335-7569 

Dated:  May 31, 2019 
LF: 2018-0206048-C/In Re: Proctor, Vernon E. M.D.,  (MI S Ct)/Application for Leave to Appeal – 2019-05-31 
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In ~ce with 42 CFR )!.fl6(a)(2), l:'etitfuneris pro'.l'idm.gfictititril.B ruu:nes of 
patients (i.e., "John Doe" and "Jane Doe!'} to protect their confidentiality. Upon 
receipt otan exec11ted Otd.erfroxrdaris Cot¢t. Peti;tioner wjlJ provide patient 
id.entit:ying,infurmatfon ·tq the m:enr;ee forj;)u! p:utpPae,of co!11pl:yjngwith the 
subpoenas, 

. Case Information: Bureau of Professiqnal l®llnsir!g v. Vernon Pt()!:tor M.J), 

Coto.plaint No. 142281 

Records Requested: All medical .r~rds, x,rayfihns 1'-nd wports, hi1llng records, 
incident reports, emergency mom reoor@, docuineiitation,. tre~tment records, 
.pathology andJal)erat.oryrepor!;s pert;;foi'ng.to the fo)low:ingps.tient[s ]: 

John Doe l while under the care and treatment.of the lice~. 

J1ll;le Doe 2.·while under the care .a~d treatment Qf thidi.cell!!ee. 

Jll'hn .Doe 3 while under theccare and treatment qf j;)u! )j,qengee; 

Ji;me Doe 4 whlle undet the care and trea~nt of the llcenseil. 

Jane. Doe 5 while under the care and treatment-of the licensee, 

John Doe 6 while under the t:a11rlllld i.teatmento!:the licensee. 

John Poe 7 while under the -0are and treafun~nt ofth!l lioenaee. 

John Doe 8 while .under the care $.d fi:eatment of tl'.!,t\ license~. 
' ' 

Jane Doe 9 while under the cate ind treatlnt\nt or the licensee. 

John Doe ;ro wh.ile under the ~are .~ treatment :0Hhe liel!nsee. 

John Doe 11 wl:rile under t)le care 1l.l1d.treatment of the li(lellBee, 

AND/OR 

.Allemple;'ment.records inel'udmg:.an:y medit\al (iion,suhstanoe i1,l;,w,e) recoiils 
pertail$lgtoVernon Proctor M.D. 
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J3TATE-OFMWEIGAJf 
CIRCUIT COURT FO:Ii 'l'f:lE.:aom JtJUICIAL 0IRO!Jl'.T . ' ' . ' .. , ... 

INGHAM COUNTY __ ,,' ... '.,. ',;. "," 

fu the Matter of the Petition ofthe 
A:ttotll!eY General fur Subpoenas 
----'-----.,..--~/ 

File-No, 17{!1-f,Z · 
H1.ll4 Joy~ Dra;g1µ1eh:uk 

ORDERAtmJ:QRlZThr(l: $)'.IDPOENAS 

, At a se!fflion of tlria Ooutj;held in the County atingham, 
StateofMichigan,thls l~ ti.a.yo!. tku,..\,ct .2011. 

PRESENT: Hoi;:..Jcy:ce.:rlxa.ganch\!k, Ckc1litJudge. 

Exhibit 2 

WllE:a,EAS Petitioner, Mi®i:gl!ll, !Je);)8,!$1n!lnt .ofLl,:,enaing l!;lld Rl,gu:fatoi:y 
.Affairs, Blll'.'.eaµ of P!'.Ofessional Llcan!im,g, byits cqunsel, Eil1 S~huette, Attorney . 
General fur the Ste~ of~higM, thmµgh;\;lsist®tAttorn.eys Gene:rfil.Micb:ele M. · 
Wagner,Gutkow;aki and M. Cathsltine Waski!;lm,.pµrsuant to s1acti.on· 16235 of the 
Public.Heii,lth Code. MOL $33.16285, and 42 CF.R ZJl6:, .MB m1tde applicatfun to this 
Court for iss~ ofsubpoe~ •. and' tlri,i (Ji;urt 1>$g. (l.uly 1tdvi$ed in. the p:i:enlisea; 

. , tr IS ORDERED thet sub_poe~ be issuer! to :eo,:n,Jiel.the production.of 
cet;l;ltin records described in :Exb:ifii;t A, at sµc,h times and plares as desijp:lated. by 
the. 1;)1,piu:tm:ent ofLioollSfugand Re~ur .N'fuirs, Bµreau o.t:P)!(lfesllion111 
Licensfog; a health oversight agency pursuant to 4,5 Cli'R, 164;51)!.(ii) .and 42 PER 
2.66{a)(1), subject only to ruxthe:i: ortl!!r. QI tb1s Court, · 

tT ts Q,R,DERED that slllili:subpoenas be in BCCQrdiµice ;withP.etitiQI\er'S 
applicatiol:l;.al1d serve onlyt.o inVlisti:gate the liGensee'strea:tment of patients and/or 
COI\ti:oll'Eld; substanCEl ptescribilig praetieeB, and the docutnents prom;eed under. the 
SUQP®Il.S!r shall not be 11,9.ed fur the pµrpos.e.s:.ofinvesti:gatil'lg or prosecuting the 
patiems the_msel:m.s. Furlhe:i:morll all !liliqµe identifie:i:s ofpatients shall be tl!!leted 
or blo~ out frqm .all doclli!;lents prior to befog ~ed to'the public. Di.iclosure 
shall be limit-eel to only that W'hi@ is ~ fut :fulfilhneiit ofthls.orde:i: -ana shail· 
be lim:lted to those persons whose-needfQr the Wbr.filationis related to.the · 
investigation dfthe licensee or any fullolring a~tive licensmis action. 

IT ISOBDERED tha,t:no express I\Otjceis ~~~d to the propam (01;@y Qf 
its empl.Q:ye:es or agents), the person holdii:tg the rilcorde, .or to any pa.ti$J.twh() . 
fflCO:r:ds .fil\e to be dlsclosad; however, auy.Ofthe aforli\Dll!lltioned persons · ' · 
affo:tded au-opportunity to seek revoca.tio:n or amendment oftl;ls wder, limf .. · y 
to the presentation of evidenee on the sta=d gulatory~tj:a fur, 
issuance ofthis order only as set fQ:rth in .~.6 ). ~ 

ref Joy~ D~cliuk {P~;7), Ch;c! 
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RICKSNYDE& 
oo\1'a!i,IOR 

S1'7ctl!;-Pf'M/C!i1Gli.W-
D6PAATMENT OPU.QB1Si~Mlrfijl2$ULATQRYAFFA!f.(S 

-~ QFi;i~OFl;:SSlONALLlCENSiNG 

D:ecembet20., 2Pt7 

VERNOO-PROCTOR M:D, 
ATTN: REOOftt.JS. - . . 
7407~ST 
SALD\Mt:,i; Ml 4$304 

Rel" FUe.,No. 1.4Za8'1 

To'WhpmJt·.tMy Con~: 

·, I EXIDBIT3 

En;closed ·ls a r,:ubpoena a1,ltbor-ized by th~ l1'!9~am bounty C!rc;.uitCoi.rrtp~ht1:Q a petition fiieif 
by Mi@lg.¢)!$. Departtneht·ot Ait<;>mey Ge,o~ P'lease- complete the aci\nPWl~gment pf 
servie.e on the ori:gmal-subpoena {tabel® .. RET!J~N';) and return to ·our office within. i!;~ven 
days; . . . . . ' 

lf:lsnqtn~~idappeartoptoducetbedacuments.as-orti~. Pl~~iz:u~mit.th~ requesi.erS 
d~~ bymamqa_.~edoopiescto-the oepar:tm~nt<>lLii;;eras:ing:: and ~-~S~J~ ~iis, 
B~u or Prq~ionat -.U~ipg. Invei;t:igations .&. lns.pection~. Pivislon,. At!;n! DJei:n .. 
Anthony ~ .. P.O •. S-Ox®B70,,~n$fog,'Ml · 4"1)9-. · · ' 

ff it~es necessary to send the--subpoenaed.-:ti'la1$1at t.Q: os·:~y ·~$ m1:iil, pl~i;e use ,our: 
delivery- ~d~ at the Deparun~ ·of Uc.ensing :ami Regu~ry /i.ffilir$, au~q of 
PfO~rQ-nal .Li,censiag. lnvestigatii:ms, & lnspeffioa:'!$ PMsion, .Attn; Dio.n~QJlY ct, 61:1' 
w~ ~~a.$~t-3rd Floor,. Lansingi 'Ml 48933_ .:Please tetum-·tna corn.pl¢~ "Certifioattorf' 
(enc;loieg with ~bpi;i.i.,maj with the- -~en~· and alrow tune fot ,maitlrig to eosµre !Oat the 
!m1w-rial$-·W11! arrw~ priorio the•date specine,f :on tbe-subppena, · · 

S.ubmi$Siof! of certified copies of iubpo~aed m~~s .i$. l~ijlly a:pceptable in lieu of pr.oduciion 
of tile Qffgitlal docum$1'\tS. ' - ' 

Pi~~ di~t:f!lll questions to Dion~Anthony c .. at_(51'7} 241·~201~ 

Thaok you .fbr' Y6t.ir·t9tiperatl0t'L 

Sincerely,:. 

. . . ~U .OF_PR08$S$l0mLUCENS1NG 
. !'111 W, onAWA • P.O. l:IOX 30,$70 .: lAN$lNl3, MlCHl$AN 4a909 

.. www.micll~pqvll:ipl-~.!ff1~~008 

I. 
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EXIIlBIT4 

STATE OF MICHIGAN 

30TH JUDICIAL CIRCUIT COURT INGHAM COUNTY 

IN THE MATTER OF THE PETITION OF 
THE ATTORNEY GENERAL FOR SUBPOENAS, 

Petitioner-Appellee, 

vs File No. 17-21-PZ 

DR. VERNON PROCTOR, 

Respondent-Appellant. 

_____________________ / 
MOTION TO VACATE ORDER 

BEFORE JOYCE DRAGANCHUK, CIRCUIT COURT JUDGE 

Lansing, Michigan - Wednesday, FEBRUARY 14, 2018 

APPEARANCE.S : 

For the Petitioner: 

For the Respondent: 

Recorded By: 

Michele M. Wagner-Gutowski {P44654) 
ASSISTANT ATTORNEY GENERAL 
DEPARTMENT OF LICENSING 
525 West Ottawa, 3rd Floor Williams Bldg. 
P.O. Box 30758 
Lansing, Michigan 48909 
{517) 373-1146 

J. Nicholas Bostic-P 
909 N. Washington Avenue 
Lansing, Michigan 48906 
(517) 706-0132 

Susan Melton, CER 7548 
517-483-6500 Ext 6703 
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Lansing, Michigan 

Wednesday, February 14, 2018 

3:23:37 pm 

EXHIBIT4 

THE COURT: This is In the Matter of the Petition 

of the Attorney General for Subpoenas, docket number 17-21-

PZ. And this is the time set for hearing on a Motion to 

Vacate the Order Authorizing a Subpoena dated December 13, 

2017. And could I get appearances for the record, please? 

MR. BOSTIC: Good afternoon, your Honor. Nick 

Bostic on behalf of the respondent-movant, Dr. Proctor. 

MS. WAGNER-GUTKOWSKI: Good afternoon, your Honor. 

Michelle Wagner-Gutkowski, Assistant Attorney General on 

behalf of the Bureau of Professional Licensing. Thank you. 

THE COURT: Thank you. Mr. Bostic,· you can go 

ahead. 

MR. BOSTIC: Thank you. Obviously, your Honor, at 

this stage, we have a very limited amount of information for 

obvious reasons and it's briefed, they responded, I did a 

reply. I'm gonna rely primarily on what's been filed. I 

think this is--, the bulk of this is a legal issue. But, a 

couple of concerns that I want to focus on; the order, well, 

first of·all the petition, I don't think the petition is 

sufficient to support the order, any order under this federal 

law because it doesn't allege in the petition that other 

sources are not available. 
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EXHIBIT4 

I mean, they say that as a conclusion. But, have 

they approached the patients for consent? Can the· patients 

testify to whatever they need? In other words, it appears to 

me that they are asking the Court to issue, well, to 

authorize the issuance of the subpoenas because internally, 

the Department has authorized an investigation. And I would 

suggest that that's woefully inadequate under the heightened 

Privacy Protections under federal law and the federal 

regulations. 

Just by way of example, they could allege that for 

a particular patient, John Doe A, the complaint that came 

into the department alleges that he used a dirty hypodermic 

needle. Now, I'm, I don't know what they want. They haven't 

said anything. But, and I don't know that they have to be 

absolutely that specific, I'm just using that by way of an 

example as to their duty, I think, under that federal law to 

give the Court some basis for making the determinations that 

are required in the statute and in the regulations. 

And then when we get to the order, the order is 

limited to use of the records by "the Department". I think 

the federal law and the regulations give the impressions that 

it. should be limited to particular persons. And I don't mean 

necessarily by name. But, for example, you know, the 

investigator assigned to the case, the assistant attorney 

general assigned to the case, obviously those people can 
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and go. But, to say the department really is a, especially 

when you're talking about the Department of Licensing and 

Regulatory Affairs, that's a very broad-ranging group of 

people. The law aiso requires a distinction between the 

communications from the patient, and there are three specific 

things that are briefed, that must be established before 

those communications can be released. So, if you were to 

order that this remains then, I'm sort of left in a quandary 

as to whether I would instruct the Dr. to redact all 

communications as opposed to the files. But, then you redact 

corrununications from the patient, which would probably defeat 

their purpose. I, I don't know what they want. But, that's 

my point. 

Now, I, in looking at whether 2.--, regulation 2.64 

(b) notice requirement applies; I'm not willing to concede 

that prior notice to the patients isn't required. But, I, but 

I will concede that because 2.66 contains its own notice 

provision that probably that that's the one that we have to 

work with. But, and I see their point about 2.64 applying to 

civil litigants, other types of hearings where none of the 

players are really involved in the litigation and that would 

make sense. But the plain language of 2.64, civil 

proceedings. They're administrative proceedings. So, I'll 

just have to leave that argument there for the Court. But, I 

do see their point. But, it is Dr. Proctor's position that 
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in all of these Court ordered releases, 2.63 regulations 

about the communications applies. 

So then, they read my motion as requiring a hearing 

and I can see how they read that into what I wrote. And I 

don't think we're talking about cross-examination or any type 

of a formal hearing. And it appears to me from some of the 

cases that a lot of this was in-camera. Now whether anybody 

was participating in-camera or not, I don't know. But, if 

they were to give you the specific reasons that they needed 

the records so that you could enter into that balancing test 

that's required; whether you had us participate or not, you 

could then write a decision with findings and then we would, 

you know, we would take it from there so to speak. 

So, I just, the, it appears to me that--, well, and 

one last point, they put in their response the current status 

of Dr. Proctor's license and if they want the Court to make 

some inferences from the fact that he's been disciplined by 

them, we would want to enter into evidence for the Court to 

consider, either in-camera or in open court or however you 

thought appropriate, a lot of subjective things about that 

hearing process and our, Dr. Proctor's position that the 

ultimate outcome of that process is something the Department 

is very unhappy with. And so, this investigation comes right 

on the heels of the Board of Medicine and the Board of 

Pharmacy taking their actions. So, as a Court engages in that. 



R
E

C
E

IV
E

D
 by M

SC
 5/31/2019 3:58:13 PM

EXHIBIT4 

balancing test, is that appropriate information to factor 

into the departments need for the records versus the record 

holder's interest and the patient's interest. I'll admit, I 

don't see where that's come up in any of the case law. So, 

but I do think that the balancing test is mandatory. The 

findings are clearly mandatory and this particular order, I 

don't think satisfies the federal statute or the regulations. 

So, unless the Court has any questions, I'll, I'll rely on 

the submissions. 

THE COURT: I do not. Thank you. Ms. Wagner­

Gutkowski? 

MS. WAGNER-GUTKOWSKI: Thank your Honor. I, too, 

will be brief. I will rely mostly on our responsive pleading 

to the Mr. Bostic's motion. I would just note first that the 

provisions that are at issue, the federal provisions at issue 

were meant to protect a patient from being criminally 

prosecuted for being able to use those treatment records 

against them in a criminal prosecution. It's not meant to 

shield errant health professional or programs from 

disciplinary action or (inaudible) law enforcement 

activities. 

And that's why when you look at the provisions, 

the CFR provisions are applicable. It's divided into three 

categories; the 2.64 for the civil litigants; the 2.67 for 

law enforcement and then the 2.66, which is also well, law 
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enforcement engaging in criminal investigation and then 2.66, 

which is law enforcement and regulatory agencies that have 

jurisdiction with matter effectuating what they're 

responsible for doing. 

We believe that our petition meets a criteria 

within the code. It seems that Mr.-~, Dr. Proctor and Mr. 

Bostic seem to have several issues one of the notice 

requirement, when-, and the case law is clear, when the 

statute is clear on its face, there's no further, there is no 

further inspection into that. And it's clear that the 

adv~nce notice is not required. What is required is that at, 

for an opportunity whoever the order is served upon, it says 

upon implementation. Whoever it's served upon is provided an 

opportunity to seek revocation or amendment of that courts 

order provided determining whether the statutory criteria has 

And so, you're provided an opportunity, which Mr. 

Bostic has been provided an opportunity. Sometimes, and many 

times in different cases not related to this, but the 

Department will serve a subpoena, personally serve at a 

location they'll personally serve the subpoena or a search 

warrant and make copies of the records there. This process 

affords an opportunity for somebody being served at that to 

oppose that. 
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So, we.would, with regard to that--, the second 

part is with regard to Mr. Bostic talks about there's a 

distinction between confidential communications and the 

records itself and the statute itself talks about that. We 

didn't have an opportunity to respond to Mr. Bostic's reply. 

He cites two cases, the Hughes case and the Cook case. Both 

of them we .assert are inapplicable to these proceedings. One 

involves criminal prosecution, the Hughes case involves 

criminal prosecution against a patient and is talking about 

2 .-67. 

And the Cook County case is involving a civil 

litigation, it's a qui tarn and it's involving 2.64. So, we 

argue that they're inapplicable to proceedings here. Which 

is, the case that is on point and if I may approach, and I've 

provided a copy to Mr. Bostic,· is that en re the August case 

and that talks about the distinction between confidential 

communications- and then the other information and then the 

patient records. So, our position would be when you look at 

the provision of the code, it talks about confidential 

communications and that is what the patient says to the 

treatment provider. All the other information in the patient 

chart is what they call objective data, data. 

That's what the department is concerned about. So, 

let me back up, in the petition, we assert there were, the 

Department, the health oversight agency, we indicate that 



R
E

C
E

IV
E

D
 by M

SC
 5/31/2019 3:58:13 PM

EXIDBIT4 

there's an invest-, we have jurisdiction over Dr. Proctor, 

an investigation has been authorized into his prescribing 

practices. Many talking about the prior disciplinary action 

just on that base alone. There is an opioid, we all know 

there's an opioid epidemic that's been promulgated down from 

the White House to our Governor. Ninety-one people die in 

America a day from a drug overdose. So, it's a serious health 

concern in this country. We're, as a department is. 

investigating that. We meet the criteria for obtaining that 

information because we're only concerned with, we're looking 

at Dr. Proctor's prescribing practices, his habits. So, no 

other information would be relevant. His patient records are 

the most relevant and most effective means of determining 

that. So, we've, I believe, satisfied the criteria with 

regard to the petition. 

As far as, I'm sorry-

THE COURT: Yeah, because I need you talk about 

2. 63. 

MS. WAGNER-GUTKOWSKI: The confidential 

communication? 

THE COURT: Yes. 

MS. WAGNER-GUTKOWSKI: Okay. And that is fair 

enough is that we believe that when we look at that criteria, 

that we qualify because of the opioid epidemic, the criteria 

number one and that is but even if this tribunal--, or this 
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Court finds that we don't need, which is a disclosure is 

necessary to protect against existing threat to life of 

serious bodily injury, we believe that we fall under that 

given the opioid epidemic and that's what we're 

investigating. But even so, if you believe that that, the 

Department and that case there talks about that distinction 

between the confidential communications and the other data in 

the patient records. In that case they found that the 

government didn't meet burden but they were investigating the 

felony firearm kind of, kind of charge. So, it wasn't 

relevant to they didn't meet the, felt that it met the 

criteria. 

We believe that the opioid epidemic puts us within 

category number one. If you find that we don't, and we· still 

think the only point that would be redacted is anything that 

the patient had said to the treatment provider. And we think 

that that confidential corrill~nication is meant to protect 

patients from, there's no need for us to be concerned that 

the reason that they have·an addiction, what their history 

was, what their personal history for that. What we're 

looking at is overall what the treatment, the record. So 

what the objective data would be what was the evaluation; 

whats.results Dr. Proctors evaluation, his assessment, his 

diagnosis and his treatment plan. What the patient 

presenting problem is is not really germaine to the issue 
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se. It's looking to see how he responded with the objective 

data that he had, the diagnostic tools that he employed, 

whether or not to determine whether he's prescribing within 

the standard of care. 

THE COURT: So, if you were to, if I were to protect 

the patient confidential communications being just what you 

described, things the patient says to Dr. Proctor, what would 

we have to do? Issue a new order that authorizes the 

subpoenas with redaction? 

MS. WAGNER-GUTKOWSKI: We could prepare one for the 

Court, yes. 

THE COURT: Okay. 

MS. WAGNER-GUTKOWSKI: Yup, or I could, I prepared 

a generic order about denying the Motion to Vacate but we 

could treat that as well. 

THE COURT: Okay. 

MS. WAGNER-GUTKOWSKI: But, but we believe, like I 

said, we believe that we qualify under number one. But if 

not, we don't believe that the objective, the overall the 

rest of the information that would be in the patient chart 

would be, would be confidential, not considered to be 

confidential communication. And that provision specifically 

articulates it's the patient's communication to the provider, 

not the provider's thoughts, diagnostic testing employed, 

differential diagnosis, that type of thing. 
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THE COURT: Mm-hmm. That was my only question. 

MS. WAGNER-GUTKOWSKI: Okay. And then we believe 

that, as I articulated below, when you look through the 

criteria into 64, what the petition's supposed to entail and 

what the order is supposed to entail, we believe we captured 

those requirements in our, in our standard petition and in 

our order that says those criteria as I laid out in our brief 

and I won't belabor that point. 

THE COURT: Okay. Thank you. 

MS. WAGNER-GUTKOWSKI: Thank you. 

THE COURT: Mr. Bostic, do you want rebuttal time? 

MR. BOSTIC: Please. I do take issue with the 

concept that the statue in these regulations the purpose was 

to protect patients from prosecution. I think we cited case 

law and .the preamble to the statute obviously says the same 

thing. The purpose of the law is to encourage treatment and 

the argument that because of the opioid crisis we therefore 

should be allowed to investigate any doctors prescribing 

practices for any reason is, is the reverse of reality. The 

opioid crisis is the legislative purpose that's being 

fostered. 

Now obviously, I can't stand here and tell the 

Court what these 11 patients are being treated for. The 

statute doesn't allow me to do that. The point--, and that's 

I think why it's written the way it is. It's the 
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petitioner's burden to convince the Court that these records 

are needed to overcome and they overcome, I'm sorry-, and 

that need overcomes the legislative purpose. And one other 

thing that I take issue with is that whoever it is, whoever 

it is served upon is the.person that has to be given the 

opportunity to challenge it and I think that's incorrect. I 

think the statute and the regulations say that either the 

patient, the program or the record holder must be given an 

opportunity to challenge it. 

And the last thirrg I would want to point out, your 

Honor, in rebuttal is that if we redact what the patient told 

Dr. Proctor, they're going to try to make a determination as 

to his prescribing practices without knowing the patients 

history as given. So, I think they have a lot of work to do. 

I'm not saying they can't get there. But, I think they have a 

lot of work to do to convince you that they need to get into 

these addiction treatment records. Thank you. 

THE COURT: Okay. Thank you. Okay. First of all, I 

want to affirm, cause I'm not clear if it's still contested 

completely or not, that the applicable section of the 

regulations is 2.66. 2.66 applies to administrative. 

investigations by an administrative or regulatory agency and 

the Department and the Board of Medicine have licensing and 

regulatory authority that includes investigating potential 

violations of the public health code. 
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That is the more specific provision, more specific 

than 2.64 which applies to "any person having a legally 

recognized interest who's applying for an order authorizing 

disclosure of patient records for purposes other than 

criminal investigations or prosecution." 2.66 is clearly and 

unambiguously the appropriate section. There is an issue 

about notice under 2.66. Dr .. Proctor does not get notice 

under that section of the Departments application. What he 

gets is an opportunity to seek revocation or amendment of the 

order before it is implemented. 

And in that regard, the regulatiDn says that not 

that notice is required but it specifically says "notice is 

not required although no expressed notice is required to the 

program, to the person holding the records or to any patient 

whose records are be, are to be disclosed upon implementation 

of ·an order so granted. Any of the above persons must be 

afforded an opportunity to seek revocation or amendment of 

that order." 

Dr. Proctor is any of those persons. He has been 

served with it and he has been afforded an opportunity to do 

exactly what the regulation requires. There are also 

requirements not only for the procurement, well, there's 

requirements for the content of the petition as well as the 

content of the order. And for those 2.66 makes reference to 

2. 64 but su)?paragraphs d and e only. Subparagra:ph"'"'d"·'re·f·e'rti'" 
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to the criteria for entry of an order. It is clear in its 

b~,:tJ:J@, .GOJ}tent .of the,.p12.t.;i.j;:,j..9g, which is it has to establish 

that other ways of obtaining the information are not 

available or would not be effective and that the public 

interest outweighs the potential injury to the patient, 

client or the patient, the patient-physician relationship, et 

cetera. Thea'O'petition ,does-state·tha:t,p; It does state in 

paragraph 4 that this is a limited disclosure, that it is the 

most effective means to investigate and that the department 

is only seeking the records that are necessary to the 

investigation, that unique identifiers may be deleted and are 

deleted and that the public interest outweighs the, any 

potential injury. 

So, I believe that the requirements of 2.64 {d) 

(1,2) have been met. The content of the order and again, it 

does not say that the Court has to have any kind of a hearing 

or that the Court has to make any kind of findings of fact. 

But, it does state that the content of the order itself must 

"limit disclosure to only those parts of the records which 

are essential to fulfill the objective of the order." It 

does that. 

In the order authorizing subpoenas, the third full 

paragraph, the second "it is ordered paragraph", it also 
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requires that "disclosure be limited to those persons whose 

need for the information is the basis for the order" and it 

does do that. 

There's no requirement in the regulations that the 

specific people be listed but that requirement is covered in 

the order. And then the third requirement under subsection 

(E} includes such "other measures as are necessary to limit 

disclosure for protection as, as appropriate." And that is 

also contained in the third paragraph of the order 

authorizing subpoenas. 

There is also a requirement is 2.63 with regard to 

confidential communications that applies to a Court order 

under these regulations. So, I read that as meaning that it 

would apply to any of the sections. And that does prohibit 

disclosure of confidential communications made by a patient 

"unless", and one of the conditions is "the disclosure is 

necessary to protect against an existing threat to life or of 

serious bodily injury." 

And it, it 1 s not more specific than that. The 

allegations of abusive prescribing of opioids definitely 

represents a threat to life or of serious bodily injury given 

the opioid crisis and the number of people that die of 

overdose every single day. That is clearly the basis of the 

Departments investigation. And any action that they take in 

that they are investigating Dr. Proctor for the abuse of 
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prescription or prescription--, prescribing abuse of opioids 

and that fits to me under 2.63 (a) {1). 

So, in that the confidential conununications made by 

a patient may be disclosed to. protect against that threat to 

life or serious bodily injury. So, for all of those reasons, 

I am denying the Motion to Vacate the Order Autho!izing the 

Subpoena. And do you have, do you have an order? 

MS. WAGNER-GUTKOWSKI: I've prepared an order, your 

Honor. 

THE COURT: You did? 

MS. WAGNER-GUTKOWSKI: I'll show it to Mr. Bostic. 

THE COURT: Okay. 

MS. WAGNER-GUTKOWSKI: May I approach? 

THE COURT: Yes. 

MR. BOSTIC: Your Honor, at this time, I would move 

for a stay of your decision pending appeal. 

THE COURT: And Ms. Wagner-Gutkowski, did_ you want­

MS. WAGNER-GUTKOWSKI: We would deny--, we would 

oppose that, your Honor. We don't believe that the criteria 

for a stay has been met. 

THE COURT: Okay. 

MS. WAGNER-GUTKOWSKI: And it won't prevail on the 

merits. There is no imminent harm. This is an investigation~ 

at this point in time. We don't believe, don't believe it 

meets the criteria.· 
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THE COURT: All right. There is no authority for 

any kind of automatic stay. There are requirements that must 

be met and the Court does not believe that any of those have 

been shown. And I'm denying the Motion for a Stay. 

MR. BOSTIC: Your Honor, your Honor, do you want me 

to submit an order or do you just want to write, write that 

on the order? 

THE COURT: I could just write it on the order. 

Don't you think, everybody? 

MR. BOSTIC: Yes. 

MS. WAGNER-GUTKOWSKI: Yes. 

THE COURT: Okay, I just wrote that in there. "It 

is further ordered that the request for stay is denied." And 

I signed it, dated it and you can take that down to the first 

floor Clerk's Office and they will stamp copies for you. 

MS. WAGNER-GUTKOWSKI: All right. Thank you. 

THE COURT: Thank you. 

(At 3:53:04 p.m. proceeding ended) 
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STATE OF MICHIGAN 

COUNTY OF INGHAM 

I certify that that this transcript, consisting of (20) 

pages, is a complete, true, and correct transcript of the 

proceedings and testimony taken in this case on Wednesday, 

February 14, 2018. 

February 21, 2018 
Susan C. Melton-CER #7548 
Veteran's Memorial Courthouse 
313 West Kalamazoo Avenue 
Lansing, Michigan 48933 
517-483-6500 ext. 6703 
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STATE OF'MIClitGAN. 

IN THE- CntCUIT OOURTFOR-"Tai:OOUNT¥ .QJr!NGlb\M. 

~ No.17-.21;.PZ ln the :Matter of the Peti.tioaofther 
At.tom.er -~neral for Subpoena:$ . :Hon.. Joyce Draganchti:k 

:ODDER DENYING MOTION TO VA~ATE.·ORQ'.Efif«AJ!tHORIZJ.NG. 
SJJ)3POENA DATED DEQE)'t'.BER. 13 •.. 2017 

-t:~~s~~::~~=-:.d at:i'f~fL~~lS-
·paESE;NT: HONORABLEJOYCE.DRAGANC~· 

Circuit.Court.J.m\ge. 

Tltis action:haviµg oo:ine before the :Court on the ¥Qti® to Vacate· 

Otder·_A,ut,tlgrizing Subpoe·na dated nacem.biµ-18, ·20l 7 PI'.-Ought. by 

Res~onde'n.t' Vernon-E, .Proctor; M.il •• ·briefs and..answe:i;~ llayµig been filecli, 

oral a..rgume.nt having been ·heard,. and the .Court ~ing_fully advised in-the 

NOW~ fflEREFORE; for the :rea-s ,stated 03+ the ~cord, 

IT 1$ HEQBY ORDERED-·tp.at Respon~nt•s. :Mbtioµ ,to. Vaea~ 

-Order .Auth9riz1ng, Subpoena da;ted Decenaber 13, .2011 ia denied and h& i$ 

hereby d:i.rooted to fully comply with tl}.e :D.epartnlent of .Atromey Generaf s 

1 
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December is, 20.i7 subpoena nolat!lr than February 28, 2018. Ther.e area. no 

other claims or case of actual controveri,y ix,.volving these parties pendittg 

Thus, with the Court being .fully advised in the premises, I'l' lS 

ORilElRED. that this Motion pendittg between the partiei, is resolved. 

Prepll:l:"ed w: 

·c;;:JJr{l (14,~ 
Joyce Draganchuk (P394,17} 
Ciretrit Court Judge 

Michele M. Wagner-Gutkowski (P4'1654,J 
Assistant Attorney Gelletal , 
Attorneys for Mi<lhlgiµi Bureau of Professiollal Licensing 
Licensing& R,igulation Division 
52o We$t0ttawa Street 

·· Lansing,MI 4891S 
Telepholle; {517) 373-1146 

LF, i!CJIS.O.~,A\ln ,le, Procto,, Vetiion E.M:Jl, (Bu!>p""n$}\P.,,;ding -Order D"1~J Motion w Va,.w-
201S.01.S1 · · · 

2 
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lf this opinion indicates that it is '1FOR PUJJUCJI.TION,,. it is suqject to 
revision until final publication in the Michigan Appeals Reports. 

S T A TE O '.F M i. C H I G A :N 

COURT OF A"PPEALS 

In re PETITION OF ATTORNEY GENERAL FOR 
SUBPOENAS. 

ATTORNEY GENERAL, 

Petitioner-Appellee, 

V 

MARK R. MORTIERE~ M.S., D.D.S., 

Respondent .. Appellant. 

ATTORNEY GENERAL, 

Petitioner .. Appellee, 

V 

VERNON E. PROCTOR,. M.D., 

Respondent-Appellant. 

Before: M. J. KELLY, :P.J., and:SERVIITO and BOONSTRA, JJ. 

PERGURIAM, 

FOR PUBLICATION 
February2-6, 201,9· 
9:00.a.m. 

No. 342086 
Ingham -Circuit-Court 
LC No.. 17--000021-PZ 

No. 342680 
Ingham Circuit Court 
LC No. ·11~o0002IwPZ 

In Docket No. 342086, respondent, Mark R. Mortiere, M.S., D.D.S .. , appeals by right the 
trial court order granting the request of petitioner, Attorney Oenerai for 11 subpoena to Access Dr. 
Mottiere'-s: medi.cal records. In Docket No. 342680, respondent, Vemon .E. Proctor, M.D., 
appeals by right the trial court order denying his motion.to vacatt the courfs December 13, 2017 
ordert granting the Attorney :General's request for $Ubpoenas to ,access the·medical records of 11 
of his patients. Iii Do.cket No. 3.42086, we affii:m. In Docket No. 342680, we reverse and 
remand for further proceedings. 

-1-
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I. BASIC FACTS 

With regard to Docket No. 342086, in September iO 17, the Department of Licensing and 
Regulatory Affairs, Bureau of Professional Licensing (the Department) filed a petition for 
subpoenas, indicating that it had "initiated investigations of licensees ... or scheduled hearings 
in contested cases ... to determine whether disciplinary action should be taken against 
licensees." Regarding Dr. Mortiere, the Department sought all unredacted records, reports, and 
other documentation related to Dr. Mortiete's treatment of MG, ii former patient. The record 
reflects that in November 20.16, MG sent Dr. Mortiere an amended notice of intent to file a claim 
of professional negligence against him, but that she ultimately settled the case before 
commencing a lawsuit. The settlement was for less than $200,000. 

The circuit court authorized a subpoena requiring Dr. Mortiere to produce MG' s medical 
records by October 4, 2017. Dr. Mortiere filed a motion to quash the subpoena, which the circuit 
court denied on November 8, 2017. In the order denying the motion to quash, the court ordered 
Dr. Mortiere to comply with the subpoena "no later than November 30, 2017." Thereafl:er, Dr. 
Mortiere tiled an application with this Court for leave to appeal the circuit court's denial of his 
motion to quash the subpoena. He did not, however, s.eek to stay the circuit court proceedings. 
Thus, on December 21, 2017, the Department filed a motion to show cause against Dr. Moniere. 
In response, Dr, Mortiere sought a stay of the lower court proceedings, which was dimied by the 
circuit court. Rather than hold Dr. Mortiere in contempt, the circuit court gave him 7 days to 
comply with its November 8, 2017 order. Dr. Mortiere also sought a stay .in th!s Court; however, 
we denied his motion for II stay pending appeal. Further, this Court denied Dr. Mortiere's' 
application for leave to appeal "for failure to persuade the Court of the need for immediate 
appellate review." In re Petition of Attorney General for Subpoenas, unpublished order of the 
Court of Appeals, entered January 17, 2018 (Docket No. 341250). 

With regard to Docket No. 342680, on December 12, 2017, the Department filed a 
petition for subpoenas. Relevant to Dr. Proctor's appeal, the Department indicated that it was 
investigating Dr. Proctor's "treatment of patients and/or controlled substance prescribing 
practices[.]" The Department sought all records, reports, and other documentation pertaining to 
11 John and Jane Doe patients, as well as "[a]ll employment and records including any medical 
(non-substance ahuse) records pertaining to Vernon Proctor M.D." The record reflects that Dr. 
Proctor provided substance abuse treatment to 11 patients from June l,'2015, to June l, 2016. 
The Department stated that it sought the limited disclosure of information under 4i CFR 2.66, 
that limited disclosure "is the most effective means to. investigate the matter at hand," ilfid that 
"this petition is the most effective means to investigate the matter at hand." The Department also 
indicated that it was seeking information that was "necessary to the: investigation" and that "aU 
unique identifiers may be deleted from the records of the licensee's patients." 

The circuit court ordered Dr. Proctor to produce the records, and it ordered that the 
subpoenas could only be used to investigate Dr. Proctor's treatme11t of tlie patients or his 
controlled substance prescribing practices and "shall not be used for the purposes of 
investigating or prosecuting the patients themselves." The court further directed .that "all unique 
.identifiers of patients shall be deleted or blocked out from all documents" before any disclosure 
to the public and that disclosure was to be limited "to those persons whose need for the 
information is related to. the investigation of the licensee or any following administrative 

-2-
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licensing action." The -0ourt stated that patients need not be. expressly notified that their records 
were being disdosed, but any patient would be given the opportunity to seek revocation or 
amendment of the order under 42 CFR 2.66(b). Accordingly, the -00urt issued l! .subpoena that 
sought the listed patients' treatment infurmation from June I, 2015, to June I, 2016, and Dr. 
Proctor's employment records, The subpoena provided a list of fictitious names afid the 
corresponding patient names and dates of birth. 

Dr, Proctor filed a motion to vacate the circuit court's -0rder authorizing the subpoenas. 
In pertinent part, Dr. Proctor l!l',gued that the patients "may be addktion patients" .subject tb 
special confidentiality protections µnder 42 USC 290dd-2 and there was a criminal penalty for 
improperly disclosing patient records. Dr. Pro-0tor argued that 42 CFR 2.64(b) required both the. 
record holder and patients to be given the opportunity to file a written response to the application 
to compel disclosure of information, which had not occurred in this case. Finally, Dr. Proctor 
argued that the court's order was insufficienl under 42 CFR 2,64(d) because it did not provide 
that good cause existed to obtain the order, including, that other ways to obtain the infol'llilltion 
were unavailable or ineffective, or that the public interest and need for disclosure outweighed the 
potential injury to the patient. · 

The Department responded that on November 30, 2017 it had issued an order limiting Dr. 
Proctor's medical license to preclude him from prescribing "schedules 2-3 controlled substances 
for a minimum one year," lilld on January 2, 2018, It had suspended Dr. Proctor's controlled 
substances licertse for six months and one day. It argued that without access to review the 
patients' charts, the Department was "unsure if Dr. Proctor is providing sub.stance abuse 
treatment to the patients in question." Additio.!laUy, the Department denied that patients must be 
notified and given an opportunity to respond to disclos11res of their records becaµse this case 
concerned an administrative proceeding under 42 CFR 2.66 and not a.civil proceeding under 42 
CPR 2.64. The Department denied that the regulations required a hearing on the application for 
an order when the application was sought under 42 CFR 2.66. Finally, the Department argued 
that its application set forth good cause for seeking the disclosures and the court's-0rderproperly 
limited the disclosures. · 

Following a-hearing on the motion, the circuit court concluded that the applicable· section 
of regulations was 42 CFR 2.66 because it app1ied to investigations initiated by caliministrative or 
regulatory agencies, such as the Department. The court determined that 42 CFR 2,66 prbvided 
its own notice provisions, and only incorporated portions of 42 CFR 2.64, The court .reasoned 
that the ineorporated portions--42 CFR 2.64(d) and ('e)---Only required the •c0urt to limit the 
disclosures, which it had done. The court farther determined that any prohibition against 
disclosing confidefitial patiefit communications was subject to the "unless" provision in 42 CPR 
2.63, which provided that disclosure could occur if " 'the disclosure is necessary to prote-Ot 
against an existing threat to life or of serious bodily injury.' " The court held that the national 
opioid epidemic was such a threat, .so it denied Dr. Proctor's motion to vacate the subpoena. 

-3-
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II. DOCKETNO. 342086 

A. JURISDICTION 

The Department ,argues that this Court Jacks jurisdiction,over Of. Mortiere's appeal as an 
appeal 'Of right~ Specifically, the Department contends that the January IO, 20l8 "show cause 
order~• appealed from '.is a ·civil order of contempt, which is not a f'mal judgment appealabJe as of 
right. In support, the Department directs this Court to In re Moroun, 295 Mich App 312; 814 
NW2d 319 (2012) (opinion by K. F. KELLY, J.). In that case. this Court stated that .,.an o.rder 
finding a party in civil contempt of court is .npt a final order for purpos,e§ of appellate reyiew." 
Id. at 329. Yet, contrary to the Department's as!!ertion on appeal, the.January 10, 201'8 order is 
not an order holding Dr, Mortiere In civil contempt. Rather~ that order states the court grant"4 
the Department's motion to show caµse, and it d,irepted Dr. Mortiete to fully oomp,ty with the 
September 27, 2:t)l7 su,bpoena and the .cow.:t's·November 8,, 2017 order no 'later than Janu~ 17, 
20.J 8. There is simpJy nothing in the order stating that the eourt was Jmlding: Dt. Mort~re 1n 
civil co,ntempt. Moreover, the court ,expressly stated ~at it did not ~apt to ,do so. Accordingly, 
the Department ~ not established that the order ,appealed from is not appealable of:right on the 
ground that it is Q. civil contempt order .1 

B. COLLATERAL ATTACK 

Next. the Department argues that Dr. Mortiere's appeal of the circuit court.is January 10, 
201.8 order is an improper coll~tera:l ,attack of the court's November 8, 2017 decision on his 
motion to quash the subpoena. ''It is well esta.bUsbed in Micqigan that, assuming competent 
jurisdfoti9n, ,a party ,canrrot use: a second proceeding to attack a-tribunal:~ decision in ,a previous 
proceeding[.]" Workers' Compenslltion Ag.ency Dir Y MacDonald's Indus Prods, Inc (On 
Reconsideration), 30S Mich App 460~ 4-74; 8S3 NW2d 467 (2014). As explained by ·our 
Supreme Court, 

The final decree of a court of competent jurisdiction made and entered in a 
proceeding of whibh all parties in interest have due and ·legal notice and from 
which no appeal is taken ca~not be set aside and held for naught by the decree of 
1:U1other court ha collateral pro.ceeding commenced years su.bsequ~nt to the dare 
of such fmal decree. {Dow v Scully, 316 Mich 84. $8-89; BS NW2d J60 (1965) 
( quotation marks and citation omitted).) 

In this case. howev:er, Dr. Mortiere is not challenging the court's d~ision in a previous 
proceeding, in a second. or subsequent proceeding. 'The record reflects instead that he, is 
challenging an earlier order entered itt.the $1.lm.e proceeding, namely, the November 8, 2017 order 
denying his motion to quash thfI subpoena. Dt. MQrtiete applied for leave to appeal the 

1 Even if this Court does not hav* jurisdiction :tQ hear an appeal M of right, this Court may 
exercise its discretion by treating a party's appeal as an application for leave to appeal, granting 
leave, and addtessin~ the -issues presented on their merits. See Watdell·v Hine/ca,, 291 Mich App 
127, 133 ·n l; 822NW2d 27~ (:~012). . 

-4-
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November 8, 2017 order, but this, Court denied leave "for failure to persuade the Court of the 
need for immediate appellate review." 1n re Petition of Attorney General for Subpoenas, 
unpublished order of the Court of Appeals, entered Januitty 17, 201S (Doc\(et No. 341250). 
Thus"given the "nonsubstantive disposition," no appellale court-has yet weighed in onthe 11).erits 
of Dr: Mortiere's claim. See People v Willis, 182 Mich App 106, 708; 451 NW2d 888 (1990) 
(stating that when this Court denies leave ''for failure to persuade the Court of the need for 
immediate appellate review," the,order is "a nonsubstantive disposition"). Moreover, decisions 
ofa courtthat were not appealable as ofright can be challenged in a subsequent appeal by right. 
See 1n re KMN, 309 Mich App 274; 2,79 n 1; 870 NW2d 7S (2015). Thus, we discenu;,o 
impropriety in reviewing the merits of the November 8, 2017 order denying the motion to quash 
the subpoena. 

C. MOOiNESS 

The Department next argues that this Court should dismiss this appeal as moot. 
"Michigan courts exist to decide actual, cllse~ and controversies,, and thus will not,detide moot 
issues.'' CooleyLaw&:h v Doe 1,300 Mich App 245,254; S33'NW2d 331 (20!3). "A matter is 
moot if this Court's ruling 'cannot for any <reason have a practical legal effect on the existing 
controversy.' " Id., quoting Gen Motors Corp v Dep'i of Treasury, 290 Mich App 355; 386; !/03 
NW2d 6911 (2010). However, the disclosure of a previously unknown fact to a party does not 
necessarily render an issue moot if this Court's ruling can stiU have a practical legal effect on an, 
existing controversy. Cooley Law Sch, 300 Mich App at 254•255. , 

In this case, the Department sought to, subpoena MG's records on the basis that they were 
required in the case of"Complaint No. 147769," which was "Bureau ofProfessiotllll Licensing v 
Mark Mortlere D.D.S." Thete is no indicaHon in the rec,ord that die licensing controversy 
between the parties has, ended. And,, were this Court tO,conclude that the circuit court,,improperly 
IssJied the subpoetlll, Dr. Mortiere could argue that the information that the Department 
improperly obtained shoukl,not be used llgainst him in the licensing, coiltrCiversy. Accordingly, 
even though previously unknown facts have been discleised, this Court's decisio,n can have a 
practical effect o.n the controversy lie tween the parties. 

D. MEltiYS 

Dr. Mottiere argues that the, circuit court improperly issued a subpoena for MG' s medical 
records bei;ause the Department had no authority to ,seek,a subpoena where MG's settlement was 
his only settlement within the iast five yem and was for an m'Ount less thlln $200,000. When 
interpreting ,a statute, this Court's goal is to give effect to tl\e intent of the Legislature. United 
StatesFidelity & Guaranty Co v Mich Catastrophic Claims Ass 'n (On Rehearing), 484 Mich I, 
13; 795 NW2d 101 (2009). The language ofthe statute itself isthe primary indication of the 
Legislatureis intent. Id. This Court should read phrases ''in the oontext of the erttite legislative 
scheme." Mich Props, LJ;c v Metia/an Twp, 491 Mich 518, 52'8; 811 NW2d 548 (2012). This 
Co((rt tealls subsections of cohesive statutory provisions together. Robinson v Lansing, 4:S6 
Mich 1, 15; 782 NW2d 171 (2010). Additional language, should not be read into an 
unambiguous statute. McConntckv Carrier, 487 Mich 180,209; 79S NW2d 517'(2010). 
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MCL 333.16221 provides that the Department has the ability to investigate health 
profession licensees under certain circumstances. MCL 333.16231 lists several circumstances 
under which the Department may initiate an investigation. At issue in this case, subject to an 
exception that does not apply here, MCL 333.16231{2)(a) provides that a panel of board 
members may review an allegation regardiilga licensee's file under MCL 333.16211(4) and, ifit 
determines that there is .a reasonable basis to believe that the licensee violated the Public Health 
Code, it may authorize the Department .to investigate. MCL 333.16231(2)(a.). MCL 
333.1.6231(4) provides that the. Department shall initiate an investigation if it receives 
information reported under MCL 333.16423(2) that indicates a licensee has three or more 
malpractice settlements, awards, or judgments within a five-year period, or one or more 
malpractice settlements that total $200,000 in a five-year period. 

Additionally, MCL 333.1623!(2)(b), which is not at issue in this case, provides that the 
Department shall initiate an investigation if it receives one substantiated allegation or two or 
more investigated allegations in a four-year period from persons or governmental entities who 
believe-thatthe licensee violated the Public Health Code. MCL 333.16231(3), which is also not 
at issue, provides that if the Department receives a written allegation from a governmental entity 
more than four years after an incident, the Department may initiate ail investigation "in the 
manner described in" MCL 333.16231(a) or (b), but it is not required to do so. 

Reading these provisions in their contexts, MCL 333.16231 provides four means by 
which an investigation into a licensee's conduct may commence: the Board may authorize an 
investigation if it receives an allegation and determines there is a reasonable basis to investigate; 
the Department shall investigate if it receives a number of substantiated or investigated 
allegations from persons or governmental ,entities in a four-year period; the Department may 
investigate if it receives a written allegation from a governmental entity that is more than four 
years o Id; and the Department shall investigate if it receives information that the licensee has 
three or more malpractice settlements, or any number of settlements totaling more than 
$200;000, in ,a five-year period. Because these ,provisions are alternatives, it is irrelevant 
whether the Department met the requirements to investigate under§ 16231(4) so long as it met 
the requirements to investigate under§ 16231(2). Nothing in the statutory language conditions 
every investigation on first having met the requirements of§ L6231(4), .and from the context of 
these highly precise statutes, with their many cross,references, this Court will not read such a 
requirementinto § 16231 (2). 

In sum, the circuit .court did not err by failing to quash the subpoena because MCL 
333..16231, when read in context, provides several alternative options for .the Department to 
initiate an investigation, and it was sufficient for the Department to show that it met the 
requirements of§ 16231 (2). 

III.. DOCKET NO. 342680 

Dr. Proctor argues that an addiction patient's records cannot be disclosed without a 
hearing and that the circuit court's order did not comply with the regulatory requirements 
necessary to authorize the release of those. records. 
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.42 use 290dd-2 provides that patient ~attnent records 

which are maintained in connection with the perfonnance of any program or 
activity ·related to .substance abuse ... treatment. .. shall, except as provided in 
[ 42 use 290dd-2(eiJ. be confidential and be disclosed only for the purposes and 
und~ the circumstances expressly 11-uthorized and permitted up.der [42 use 
290dd-2(b)]. 

In turn, 42 USC 290dd .. 2(b)(l) provides that patient records may be disclosed "with the prior 
written consent of the patient ... , .n 42 use 290dd-2(bX2) indicates.that patient records may be 
disclosed under three other circumstances, with specific requirements for disclosure under each. 
Only 42 USC 290dd-2(b)(2)(e) is relevant to this case~ and it provides as follows: 

Jf authorized by an appropriate order of~ court of competent jurisdiction 
granted after appliaation showing good -cause therefor, including the need to avert 
a substantial risk-Qf death or serious bodily harm. In assessing good ,cause the 
court shall weigh the puhlic interest ~md the need for disclosure against the injury 
to the patient, to the p·hysicfan-patient relationship, and to the tteatI)'\ent servkes., 
Upon the granting of such order, the court, in determining the extent to which any 
disclQsure of all or any part of any record is necessary; shall impose appropriate 
safeguards against unauthorized disclosute. 

Next, 42 CFR 2.61.(a) provides that "[a] subpoena or a similar legal mandate must 'be 
issued in order to compel disclosure. This mandate may be entered at the same time as and 
accompany an authorizing court order .... '' 42 CFR 2.62 providc;:s that a court "may authorize 
disclosure and use of records to investigaw or prosecute qualified personnel holding the records" 
under 42 CFR 2.66, ln tum, 42 CFR. 2.66(a)(l) provides that a court may issue an order 
authorizing the disclosure of records ·f'to investigate Qr prosecute . . . the person holding the 
records ... in .connection with a criminal ·or administrative matter[.]"3 In order to ·receive such a 
disclosure, the order "may be applied for by any administrative, regulatory, ,supervisory, 
investigative, law enforcement, or prosecutorial agency having.jurisdiction over the program's or 
person's activities.''· 42 CFR 2,66(a)(1). The application umust use a nttitious name" to refer to 
a patient and may not disclose patient identifying information unless the patient has provided 
written consent or the court has properly sealed the record. 42 CFR 2.66(a)(2). 

'fAn application under this section may, in the discretion of the court, be granted without 
notice." 42 CFR 2.66(b). However, 

2 This subsection exempts the interchange -of records ·within the Uniformed Services and 
Department of Veterans Affairs. 
3 In contrast, 42 CFR 2.64(a) provides that "any person having a legaHy recognized interest in 
the disclo$ure which is sought" may apply for an order authoriz·mg the disclosure of patient 
records, ,either separately or as patt of a civil proceeding. 
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upon implementation of an order so granted .any of the above persons. must be 
afforded an opportunity to seek revocation or amendment of that order, .limited to 
the .presentation of evidence on thi: statutory and regulatory criteria for the 
issuance of the court order in accordance with§ 2.66(c). [42 eFR 2.66(,b).] 

In tum, 42 eFR 2.66(c) provides that "[a]n order under this section must be entered in 
accordance with, and comply with the requirements of, paragraphs (d) an(j (e) of§ 2.64." 

42 eFR2.64(d) provides the following criteria for entering an order: 

Criteria for entry of order: An order under this section may be entered 
only if the court determines that good cause exists. To make this determination 
the court must find that: 

(I) Other ways of obtaining the information are not available ot would not 
be effective; and 

(2) The public interest and need for the disclosure outweigh the potential 
injury to the patient, the physician-patient relationship and the treatment services. 

42 eFR 2.64(e) provides that an order authorizing disclosure must limit disclosure to ''those 
parts of a patient's records which lli'e essential to fulfill the objection of the order" and ''to those 
persons whose need for the infurmation is the basis for the order," and that the order must 
provide fur any necessary mea!mres to protect the patient, physician-patient relationship, .and 
treatment services, such as by "sealing from public scrutiny the record of any proceeding fur 
which disclosure of a patient's record has been ordered." 42 CFR 2.64(e)(l) to (3). 

In this case, Dr. Proctor averred that he was providing subst;mce abuse :treatment to the 
patients in question. 42 use 290dd-2 applies to patients rece.iving substance abuse treatment. 
Accordingly, the information concerning Dr. Proctor's patients .falls under thls statutory aud 
regulatory scheme. The Department argues that it was required to comply with§ 2.66, not § 
2.64. The Department's argument, while technically correct, is not.determinative. However; 42 
CFR ,7.66 incorporates § 2.64(d) and (e), and it is these provisions that Dr. Ptoctot argues the 
circuit court did not adequately comply with. 

We agree that the circuit court's order did not adequately comply with 42 eFR 2.66(d). 
42 use 290dd-2(b)(2)(C) provides that a court must assess good cause ,before authorizing an 
order that releases a patient's substance abuse treatment records. 4:Z CFR 2.64{ d)(l) requires the 
court to find that other ways of obtaining the information are not available or would not be 
effective, and 42 eFR 2.64(d)(2) requires the .court to weigh the need for the information against 
the potential injury. 42 USC 290dd-2(b)(2)(C) specifies that when authorizing an order, ''[i]n 
assessing good cause the court .shall weigh !;he public interest and the need for disclosure against 
the injury to the patient, to the physiciancpatient relationship, and to tht treatment services." 
(Emphasis added.) The term ''shall" is mandatory. Walters v Nadell, 481 Mich 377, 383; 751 
NW2d 431.(2008). Here, the court's order did not comply with 42 CFR 2.64(d)(l) because the 
court did not determine whether there were ,other ways of obtaining the necessary information. 
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Additionally, the court's orders did not comply with 42 USC 290dd-2(h)(2)(C) or 42 
C:FR 2.64( d)(2) ·because ~t did not .make any findin,g of go0.d ea:use before it rele11sed the patients, 
records. The court'·s initial order contained no findings regar·dll\g .. good cause; 1ll'1.d ultimately, 
,both· of the court's or,ders are devoid of any determination of good :taU$e.4 Finally, the court\§ 
ord.er did not compJy with 42 USC 290dd .. 2(b)(2)(C) or 42 CFR 2.66(d)(2) becau'se. -it d}d not 
weigh mandatory factors. before authorizing a disclosure. 

We acknowledge thatthe circuit. court's order partially complied. with,42· C'FR 2.66(e). It 
.limited the disclosure of the patients' treatment records- by providing. that ''all unique identifiers 
of patients shall he d~leted or 'blocked out from au documents~· before any disclosure to the 
public; and that disclosure was. to be limited '\o thost; persons whose need for the infor11'14tiort is 
related to the investigation of :the licensee or any following administrative Hcensing action." 
However, 42 CF.R. 2.64(~}(3) also req.uires the coutt to prote.ct the patient, physician ... patient 
relationship, and treatment services by "other measures as are .. necessary t-0 limit discloS\Jre/ 
such as by ordering that any proceedings at which the records ate to he .used ,are sealed from 
public scrutiny. The oourt"s otder did not order that the 0administrative proceedings were to be 
closed and sealed to-pro.tect the ·patient's records. Accordingly; for these ;re,asons, we conclude 
that the .trial court failed to foUow the mandatory procedural ,safeguards before ordering the 
disclosure of records in this case. 

Next, Dr ... Proctor argues that the :court erred by authorizing the releaSe of tecords wjthout 
holding a. hearing. "The interpretation of a federal statute, is a question of federal law."· Auto­
Owners Ins Co v Corduroy Rubber Co, 177 Mich App 6.00, 604; 443 NW2d 416 (1989). When 
there .is no conflict among federal authorities,, this Court' is bound by the hoiding of.a federal 
co.urt on -a federal question. Schueler v :Weintrob, '.360 Mich 621, 633-·634; 105 NW2d 42 (1960). 
There are -two federal deci1dons addressing these regulations-,a criminal case :fu:,m the United· 
States Court of Appeals for .the First Circuit, US v Shinderman, HS F3d 5 (CA .I, 2008) (holding 
that disclosure of the defendant's records under 42 CFR 2.66 without compliance with 42 CFR 
2.64(d) and(~} did not warrant s~ppression of-the ·evidence where the-defendant ft.ad not moved 
to revoke or amend the disc1osure), and a civil ·case frotn the Elevinth Circuit~ .Ilic/is v Talbott · 
Recovery Sys, Inc, 1.9.6 F3d 1226' (CA l l, 1999} (concerning a treatment facility's .negligent 
release of confidential information). 

I~ Hicks, -the TeJU1S Board of State· Medical Examiners obtained a subpoena of the 
patient's .treatment records. Hicks, 196 F3d at 1230. The plaintiff's substanoe abuse treatment 
facility rek:ased those records to the Texas Board. Id, The patient later ·sued the treatment 
facility after he was disciplined, lost his job, and beeame unable W find employment. Id. at 

4 This error ,is not harmless. This Court will not modify-a decision of the trial .court on the basis 
of a harmless-error.. MCR2,613(A). In this ca~. the court did not ev~n find go.od cause after it 
issued its order. During·tbe mo.tion to quash the subpoena, the court addressed only one side. of 
the equation-the public interest and need 'fot :disclosure---.a.without addressing. the other side­
the injury .to the patient, physician-patient ·relationship, and treatment services. Accordingly, the 
court never properly considered the issue of good caus.e. 
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1234-123-6. The Eleventh Circuit Court of Appeals noted that the subpoena from .the· Tex~ 
Board did not comply with 42 CFR 2.64,[5j and that 

[tJhese string~nt federal regulations include application fur disclosure using a 
fictitious name. adequate notice to. the patient, a cloS"ed judicial hearing. a judieiai 
detennination t~t good cau.'$e.exists to order d:iselosui;e because no. other feasible 
method is . available for obtaining the inJor,matiQn and th:e need fot disclosure 
outweighs injury to the patient and the· physician-patient relationship, and an order 
delineating,the parts ofthe, patienes-records to be disclosed. as well as limiting the 
persons to whom disclosure.is made. [Hieb. 196 F3dat 1242n 32.] 

In this .case, the court. determined that no hearing was required b1::f-ore issuing the 
subpoena. H-0wever, at this time, the only iwailable authority is that a closed judicial hearing is 
required before a court ~y order the re.lease of a substance abuse patient's ·confidential medical 
records. Thus, th.e court erred when it determined that no 'bearing was required and when it 
failed to hoid a hearing.6 · 

Finally, we note that the court etted by detennining that- .redaction of the patients' 
confidential communicat.ions to Or;.-Proctor waS. not required because there was .a th.~at to life or 
of serious bodily injury. The court's reasoning and co~lusio.rf a.re not sound,when the regulation 
is read in .context. The full text of 42 CPR 2.63, concerning confidential ·communications, is as 
follows: 

(a) A court :order under the regulations in this part may ,authorize 
disclosure of.confidential ,communications .made by a patient to a part 2-program. 
in the course of diagnosis, ,treatment. or referral for treatment only if. 

5 42 CFR 2.64(c) .provides: 

(o) R~view of evidence; Conduct of hearing. Any oral argument. review 
of evidence, or hearing on the ~pplication must -be held in·the judge• s chambers or 
in some manner which eflsutes that patient identifying information is. not 
disclosed .to anyone other than a party to the proceeding. the patient, or the person 
holding the record, unless the patient requests an open hearing in, a· manner which 
meets the written consent requireme.nts of the regulations in this part. The 
proceeding may include an examination by the Judge of the patient records 
referred to in the appJication. 

6 However, :eontrary to Dr. ·ProD-tot's arguments, on appeal,,_.there is no authority to support .that 
patients, must be notified before such a hearing. The only requirement is that of "adequate 
notice[.]" Hicks, 196 ·.F3d at 1242 n '.31. 42 CFR 2.6~) provides that :the court may, in its 
discretion, grant an application "without notice." but that it ntusttftord patients an opportunity to 
revoke or amend. its order. Thus, there is no legal support for Dr. Proctor's argument tJiat 
patients mu$t be giv~n notice before the court authoriz:-esth.eorder. 
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(1) The diseiosure is necessary to protect against an. existing threat to 1-ife 
or of serious bodily, injury. inclutJing circumsiances which constitute suspected 
child abuse and neglect and verbal threats against third parties; 

(2) The disclosure is necessary. in connection with investigation or 
prosecution of an extremely ·serious criroe allegedly committed by the patient, 
such .a,s one which .directly threatens loss of.life .or:Serious bodily injury, inelllding 
homicide, lilpe, kidnapping, arme.d robbery, assault with a deadly weapo~ ,or 
child abuse and neglect; or 

(3) The disclosure is in connection wjth litigation or an admin.istQltive 
proceeding in which the patient offers testimony or other evidence pertaining to 
the content of the confiden.tlal communications. [Emphasis added.] 

The word "including" generally indicates a nonexhaustive list of examples. .Thom v Me.rcy Me.m 
Hosp Corp, 281 Mith- App 644, 651; 761 NW2d 414 {20.08)~ How.ever,. whe_n .gene.rat .ter~ and­
specific tenns ,are placed together, the general term is generally interpreted to :include things of 
the same types or kinds as the specific terms. Neal v Wilkest 4 70 Mich 66.1, 669; 685 N-W2d 64,8 
(2004). 

Here, the court detenn:ined ti.t redaction was not required because the national opioid 
epidemic was such a. threat. A nation.al epidemic do"Cs not mil withip the ·same types or kinds of 
threats to life as child' abuse and neglect or threats against third parties, which are persor.a.'1 
threats of harm. by the patient. A national epidemic is neither p~rsonal not win it be found in .a 
patient cQtnmtmication. Accordingly, absent .additional ,evidence, .t.Qe cpurt erred: by con~luding 
that it was not necessary tci redact oonfident-ial communications from patients to · Dr. Proctor. 
The general threat ofan opioid epidemic is not specific enough to fall within the exception 'in§ 
7.63(a)(l).7 To thee~entthat the patients· reco,rds contained communications from the :patients 
to Dr. Pl:'octor, the court was: required to order. those records redacted unless the co.mmuriications 
contained circumstances similar to suspected- child abuse or verbal thr1;1:ats. 

ln s.u:m, because_ the court .failed to foUow mandatory procedural safeguards before 
ordering the disclosure·ofrecurds in this case, we reverse the circuit court's order and.remand for 
further proceedings. On remand, the trial ,court. sha:li order- the mi.:;dical records retl,ltjle(I to .Dr. 
Pro~tor and .shall not grant a .n_iw subpo.ena ordering the disclosure of the ·records .to the 
Department without first making all .the findings required by .the statute. Before making .those 
findings, the court.must hoJd a e:losed ,hearing on the matter. 

7 Additionally, of these sections, 42. CFR 2.63(a)(3) is specific to -administrative pro.ceedings. In 
this case; there is no indication that the patients have testimony or other evidence pertaining to 
the extent .of.the communications, and thus there is no indication that 42 CFR 2.6J applies in this 
case to any confid~ntial communications. 
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In Docket No. 342086, we affirm the circuit court's order. In Docket No. 342680, we 
reverse and remand for further proceedings consistent with this opinion. We do not retain 
jurisdiction. 
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