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' STATE OF MICHIGAN .
CRCUTT COURT FOR THE 30TE JUDICIAL CIRCUIT
INGHAM COUNTY ‘

In the Matter-of the Petition ofthe " Fils No. 17-21-PZ°
Aftorney Genersl for Bubpoenas Hon. Joyee Braganc‘fmk

Petitioner, Mickigan Depariment of Licensing and Regulatory Affairs,
Bureau of Professional Iicensing, by ia counsel, Bill Schuette, Attorney General for
the State of Michigun, through Assistant Attorneys Gengral Michele M. Wagner-
Gutkowalki and M. Catherifie Waskiewicy, pursuant to section 16235 of the Public
Health Code, MCL 383.16235, and 42 OFR 2,66, makes application to this Court for
eubpoenas, statimg as follows: : ' ,

1. The Department of Licensing and Reguia{ﬁazy Affairs, Bureau of
Professional Licensing (Department), as suthorizéd by the Public Health Code,

MCL 538.1101 ef seq., has initiated an investigation of a licensee of the Department.

5. Sectiom 18235 of the Public Health Code suthorizes the circuit court to .
issue investigative subpoenas upon application by the Attorney General..

3. The Department ia & regulatory hoalih oversight agency and pursuant to -
45 CFR 164.512(d) and 42 CFR 2.66(a)(1) seeks potential protected health
infororation for the purpose of deterinining compliance with the regulatory
requireménts within the Public Health Code, -

4. The I)igpari:ment isa X@gdl&tm aigéncy wiﬁh»juxiédicﬁan over the hcensee,
in sccordance with 42 CFR 2.66, and the limited distloture of the information

" sought in this petition is the most effective means to investigate the matter at band.

Furthermore, the Deparfment iz only seeking the records that-are necessary to the
investigation, and all unique identifiers may be deleted from the records ofthe
licensee’s patienta, Therefors, the public interest and the need for disclosure
putweigh any potential injury.

. 5. The E,ef;artment geeks zni Otder for. 811!3;30&;}35 oyt nabicerk
aseordance with 42 CFR 2.66(h), since no patient identifiefany P2
’ PP TR
: . el B Y
8. The Department is conducting &h investigation iato ;tﬁgalépensee?s .
trestment of patients andfor controlled substante pmgcﬁigqg@r@tﬁ&sﬂ&&@ s
vequests certain reeords described ih the attached Bxhibit A.

la
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. WHEREFORE the Department ptays that’ th:s Honorable Caurt in
aceordance with section 16235 6 the Public Health Code; jssue an order sitherizing
subpoenas.to compel the production of records a8 described in Exhibit A, subgect
only to further order of this Cour{‘. .

BILL SCHUETTE

" Aftorney Gemeral . ‘.. e,

' .Mmhe eM. Wagner-Gutkowsh (P44654)
M. Catherine Waskiewiez (P73340):
Assistant-Attorney General
_ Incensmg & Begulation Divigion .
P.0. Box 30758
- : . Lansing,; Michigan 48909’
Dated: fd0edallls- 29, 207 - Telephone: (517)378-1146

2a
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In oomphance with 42 CFR 2.86(a)(2), Petitioner is providing fictitious names of

) patients (Le., “John Doe” and “Jane Doe”) to protect their confidentintity. Upon
receipt of an executed Order from this Court, Petitioner will provide patient
idéntifying information o the licensge for the purpose of complying with the
subpoenas.

.Cage Information: Bureau of Profesmonal hcensmg v: Vernen Proctor MLD.
Complaint- No 142281

Records Rennestqd: All medical records, x-ray films and reports, billing records,
incident reports, emergency room records; documentation, treatment records,
pathology and laberatory reports pertaining to the following patient[s]:

" John Doe 1 while under the care and trestment of the livensee.

Jane Doe 2'.\;7111'1_9 un‘clexl‘the" care-and treatment of the licensee.
Jokn Doe 3 while z‘mer the'care and freatment _qf*th;a licensee.
Jane Doe 4 while under the care and treatment of the licensee.
Jane Doe 5 while under the care and treatment Uf the hcenaee
John Dpe 6 while under the care-and treatment-of the licensee,
Jolin Do¢ 7 while under the care and treatment of the licensee.
John Doe 8 while under the pare_-,i_iﬁdfreatmem of the license‘e;
Jane Doe 9 while under the care snd treatmént of the licensee.
John Doe 10 while under the caxe‘ag;d_'t;reatiﬁent of the. licsnsee.
John Doe 11 while under the care and &aﬁeﬁt of the licensee.
All emplﬂ;yqnent records including any medlcal {pon-substance abuse) racords
pertaining to Vérnon Proctor M.D. '

3a
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STATE OF MICHIGAN
CIRCUIT COURT FOR THE-3078 JUDICIAL CIROUIT
INGHAM COUNTY

In the Matter of the Petition of the . File-No. 17-21.PZ -
Attorney General for Subpoenas Hon. Joyce Draganchuk

. At a session of this Court held in the County of Inghari,
State of Michigan this = day of Mepembet , 2017,
_ PRESENT Hon. Joyce: Draganchnk Circuit Judge

WHEREAS Petitioner, Mmhga.n Department of Licansing and Regulatory
" Affairs, Bureau of Professional Licensing, by its counsel, Bill Schuette, Attorney .

General for the State 6f Michigan, through Assistant Attorneys General Michele M. -

Wagner-Gutkowsh and M. Catherine Waskiewicz, pursuant to section 16236 of the
Public Health Code, MCL 333.16235, and 42 CFR 2.66, has made application to this
Court for issuance of subpoenas, and this Court being duly advised in thé premises:

' _IT IS ORDERED that subpoenas be issued to compel the production of
certain records described in Exhibit A, at such times arid places as desighated by
the Department of Licensing and Regulatory Affairs, Bureau of Professional
Licensing, a health oversight agency pursnant to 45 CFR 164:512(d) and 42 GFR
2. 66(&)(1), subject only to further vrder of this Cmn‘t

IT I8 ORDERED that such subpoenas be in accordance with Petitioner's

. application and serve only to investigate the licensee’s treatment of patients and/or
controlled substanee prescribing practices, and the documents produved under the
subpoenas shall not be used for the purposes of investigating or prosecuting the
patients themselves. Furthermore ell unique identifiers of patients shall be deleted
or blocked out from all documents prior to being disclosed to the public. Disclosure
shall be limited to only that which is necessary for fulfillment of this.order and shadl
be limited to thoss persons whose-need for the informition i related to the -
invésﬁ‘gaﬁon of the licensee or any following administrative licensing action.

IT IS ORDERED that no express notice is :r_equ:tred to the program (or any of

fg J o_\:rce Dmganchuk (P39417), Gil;f:nit Jédge ‘

4a
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RICKSNYDER  DEPARTMENT-OF UGENSING AND: REGUL.ATORY AFFAIRS . Sﬂatmm
GNERNDR atmeau OF PROFESSIONAL LICENSING »

-Deeembar 20, 2017

VERNON PROCTOR MD.
ATTN: RECORDS

740 7H ST

BALDWIN, MI 48304

RE: File No. 142281
Te Whom i-May Congem:

Enclosed is a subpoena authorized by the Ingham County Clreuit Court pumstiantto a petition filed:
by Michigan's Departiment of Attomey General. Please complete the acknowledgment of
service on the ofiginal subpo&na (labe!ed "REI‘URN") and retumn to our office withilty seven

days.

itis pot necesaary*tu appear o produee the documenis as ordered. Please submit me requested
documernits by miailing certified copies to the Departnient of Licensing and Regulatory Affairs,
Bureau of Professional Licensing, investigntions & Inspections. Division, Attn: Dioﬁ-
Anthony C., P.0.. Box 30678, Lansing,-M} 48908,

ff it becomes negessary to siehd ﬂaesubpoenaed riatenal to us by express mal, please use.our
defivery address at the Depariment of Licensing and Regulatory Affairs, Bureau of
Professional Licensing, Investigations & Inspections Division, Atin: Dion-Antheny C 61t
W. Ottawa Street, 3™ Floor, Lansing, Ml 48933, Please refumifie compléted "Cértlﬁcatlon"

(encibsed with subpoena) with the documents and allow time for mailing to ensure that the

materials wit arrive prior 0 the date s@jed on the subpoena:

Submission of certified copies of subposnaet matena!s is legally acceptable in liey of prodisction
of the original documerits.

Please direct ali-questicns to Dion-Anthony €. at (517) 241-9207.
Thank you for your tooperation.

Sincarely, .

Dion-Anthony Culpepper Departmental Techrician
Departrrient of Licensing & Regulatory Affairs

Bureau of Professional Ueensing:
Investigation & Inspettion Divisidn

BUREAL! OF PROFESSIONAL LICENSING.
B4 W, OTTAWAS B0, BOX 30670 » LANSING, NICHIGAN 48565
WWW, rmchgan govihp! « SITATIEDER .
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. . ‘ + i Driginat ~ Retum
'y . . . ) tet'topy - Witness
Appruued 5CAD ‘ ) - _ . ,
"STATE OF MiGHlGAN . ) CASE NO. .
: SUBPOENA 17-24-P7
30% JUDICIAL CIRCUTT Orderto Appear andlor Produce
CER 00 313w, Kalamazso S, Lansing, Ml 48333 , A c‘"“’f"’“”“"“““
- Police Repott No. {f applicable): {517)483-6500
Plamtﬁf(s)IPetﬂmner(s) . . iR [Defendant{syRespordent(s)
[ﬂ People of the State of Michigan ¥ ' _
Bl in fhe Matter of the Petition af the AttomeV Gereral i L
for Subpoenss 5
Toa . Cchmna | Charze: T
Oprohate Infhe maﬁercf

“in ﬂ'le Name of the Peaple of the State of M'chsgan TO: ' VERNON PROGCTOR M.D.

ATTH, RECORDS' .
T4 THET
BALDWIN, Mt 498304
¥ you require special accommndations to uss e courd becavse of disabilkies; please coniatt the court immediately t© make-amangemeants,
YOUARE ORDERED TO;

11 Appear pefsona!ry at thie ime and plac.a stated below: You msvbe requfred 1o appeat froi Eme:1o tme and day'lo dey untl exeused, |
Dept of Licensing and Regulatory Affairs, Attention: Dlen-Ariharty C., P.0, Box 20670,
CIThecourtaddressatiove  {JOther. Lansing, Mi 48509

DFHE :9;;%:?; i ID?E,M’J '.' - : : . . [T‘me

)2 TestHy attrial/ éxdmination / haaiing.

Ba Pmduce!pemiiinspecbcnorcapying of mefcfiomagnems Al
. records, docu prafds

P! y M.
PROCTOR M.D. The ' i ;s

heatth oversight agency ggr_guam o 45 CFR 164, 512(:[39)‘

O, Testfy-as to your assets, and bring with you #he ltems isted infime 3 above.

[ 5. Testify atdeposition, - .

D 6. Abide by the attached proh‘bﬁ:on againsthansfenmg ar daspcssng of property {MICL 500,6104(2), 5005116, or £00.6118 )

Fl7. Oherahwahﬂté JWmatﬁ)e’addmssm 1 hmebamveonorbefnre&eda&z
‘An' g ‘d' ronid be directed*ta Blon-Arthoriy C. at §17.241-5207.

1) 8. [Fammon maussting subpoana _ ToeoRRE .

} Department quunmey Geneml {547) 3731148
Addrest -
| 525 West Ottowa Strest . .
Chy Stale Zp
Lansing . Mi. : 48933
NOTE: ff requesting 4 debrtors exsrination iinder MCL 500.8110,.or &nnjunésion ondes Nem €, ¢ this subpoens
mred e kssued by a judgd, For o deblor exarhination, this aﬁdﬂvﬁn&d&b{me&mﬁnsﬁmoﬂﬂte wiher Side of this
foren mustaiso be compléiad, Detlor's 2ssets can alvo be discovared thrsugh MR 27305 witfiout the need for
an. aﬁumt cf deblor exarinatisn or isuancs.of tis subpoana by B fudge,
FAILURETD C’!BE’YTHE COMMANDS OF THE SUBPGENADRTO AF‘PEARATTHE STATED
TIME AND PLAGEMAY SUBJECTYOUTD PENALTY ROR CDNTEMPT GF COURT.

mcﬂ {3n5) SUEPGENA -Orderto Appear nncuor Produne MCL 6001455, 5004701, 600.6110, 8006119, MCR 2.506

H
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STATE OF MICHIGAN

30TH JUDICIAL CIRCUIT COURT INGHAM COUNTY

IN THE MATTER OF THE PETITION OF
THE ATTORNEY GENERAL FOR SUBPOENAS,

Petitioner—Appellee,

Vs : File No. 17-21-PZ

DR. VERNON PROCTOR,
Respondent-Appellant.

/

MOTION TO VACATE ORDER
BEFORE JOYCE DRAGANCHUK, CIRCUIT COURT JUDGE
Lansing, Michigan - Wednesday, FEBRUARY 14, 2018
APPEARANCES:
For the Petitioner: Miéhele M. Wagner-Gutowski (P44654)

ASSISTANT ATTORNEY GENERAL
DEPARTMENT OF LICENSING

525 West Ottawa, 3™ Floor Williams Bldg.

P.0O. Box 30758
Lansing, Michigan 48309
(517) 373-1146

For the Respondent: J. Nicholas Bostic-P
909 N. Washington Avenue
Lansing, Michigan 48906
(517} 706-0132

Recorded By: Susan Meltcon, CER 7548
517-483-6500 Ext 6703
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Lansing, Michigan

Wednesday, February 14, 2018

3:23:37 pm

THFE COURT: This is In the Matter of the Petition
of the Attorney General for Subpoenas, docket number 17-21~
PZ. And this is the time set for hearing on a Motion to
Vacate the Order Authorizing a Subpoena dated December 13,
2017. BAnd could I get appearances for the record, please?

MR. BOSTIC: Good afternoon, your Honor. Nick
Bostic on pehalf of the respondent-movant, Dr. Proctor.

MS. WAGNER-GUTKOWSKI: Good afternoon, your Honor.
Michelle Wagner-Gutkowski, Assistant Attorney General on
behalf of the Bureau of Professional Licensing. Thank you.

‘THE COURT: Thank you. Mr. Bostic, you can go
ahead.

MR. BOSTIC: Thank you. Obviously, your Honor, at

this stage, we have a very limited amount of information for

obvious reasons and it's briefed, they responded, I did a
reply. I'm gonna rely primarily on what’s been filed. I
think this is--, the bulk of this is a legal issue. But, a
couple of concerns that I want to focus on; the order, well,

first of all the petition, I don't think the petition is

sufficient to support the order, any order under this federal

law because it doesn’t allege -in the petition that other

sources are not available.

10a
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I mean, they say that as a conclusion. But, have
they approached the patients for consent? Can the patients
testify to whatever they need? In cther words, it appears to
me that they are asking the Court to issue, well, to
authorize the issuance of the subpocenas because internally,
the Department has authorized an investigation. And I would
suggest that that’s woefully inadequate under the heightened

Privacy Protections under federal law and the federal

INd €5-95-¢ 0C0¢/¢/C OSIN AQ AIATADHY

regulations.

Just by way of example, they could allege that for
a particular patient, John Doe A, the complaint that came
into the department.alleges that he used a dirty hypodermic
needle. Now, I'm, I donft know what they want. They haven’t
said anything. But, and I don’t know that they have to be
absolutely that specific, I'm just using that by way cf an
example as to their duty, I think, under that federal law to
give the Court some basis for making the determinations that

are required in the statute and in the regulations.

L ATE A W YR AR S L

‘And then when we get to the order, the order is
limited to use of the records by “the Department”. I think

the federal law and the regulations give the impressions that

L A A, )

it should.be limited to particular persons. And I don’t mean
necessarily by name. But, for example, you know, the

investigator assigned to the case, the assistant attorney

O QINTZLCTIC STOVMAL A (TIA TN

A i N W T B

general assigned to the case, obviously those people can come -

Wd vess
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and go. But, to say the department really is a, especially
when you’re talking about the Department of Licensing and
Regulatory Affairs, that’'s a very broad-ranging group of
people. The law also requires a distinction between the
communications from the patient, and there are three specific
things that are briefed, that must be established before
those comﬁunications can be released. So, if you were to
order that this remains then, I'm sort of left in a guandary
as to wheéher I would instruct the Dr. to redact all
communications as opposed to the files. But, then you redact
communications from the patient, which would probably defeat
their purpose. I, I don’t know what they want. But, that’s
my point.

Now, I, in looking at whether 2.--, regulation 2.64
(b) notice requirement applies; I'm not willing to concede
that prior notice to the patients isn't required. But, I, but
T will concede that because 2.66 contains its own notice |
provision that probably that that’s the one that we have to
work with. But, and I see their point about 2.64 applying to
civil litigants, other types of hearings where none of the
players are really involved in the litigation and that would
make sense. But the plain language of 2.64, civil
proceedings. They’re administrative proceedings. So, I’'1ll
just have to leave that argument there for the Court. But, I

do see their point. But, it is Dr. Proctor’s position that

12a
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in all of these Court ordered releases, 2.63 regulations
about the communicatiéns applies.

So then, they read my motion as requiring a hearing
and i can see how theyAread that into what I wrote. And 1
don’t think we’re talking about cross-examination or any type
of a formal hearing. BAnd it appears to me from some of the
cases that a lot of this was in-camera. HNow whether anybody
was participating in-camera or not, I don’t know. But, if
they weré fo give you the specific reasons that they needed
the records so that you could enter into that balancing test
that’s required; whether you had us participate or not, you
could then write a decision with findings and then we would,
you know, we would take it from there so to speak.

So, I just, the, it appears to me that--, well, and
one last point, they put in their response the current status
of Dr. Proctor’s license and if they want_the Court to make
some inferences from the fact that he’s been disciplined by
them, we would want to enter into evidence for the Court to
consider, either in-camera or in open court or however you
thought appropriate, a lot of subjective things about that
hearing process and our, Dr. Proctor’s position that the
ultimate outcome of that process is something the Depagtment
is very unhappy with. And so, this investigation comes right
on the heels of the Board of Medicine and the Board of

Pharmacy taking their actions. So, as a Court engages in that

13a
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balancing test, is that aﬁpropriate information to factor
into the departments need for the records versus the record
hoider’s interest and the patient’s interest. I’1l admit, I
don’t see where that'‘s come up in any of the case law. So,
but I do think that the balancing test is mandatory. The
findings are clearly mandatory and this particular order, I
don’t think safisfies the federal statute or thé regulations.
So, unless the Court has any questions, I"11l, I'll rely on
the submissions.

THE COURT: I do not. Thank you. Ms. Wagner-
Gutkowski?

MS. WAGNER-GUTKOWSKI: Thank your Honor. I, too,
will be brief. I will rely mostly on our responsive pleading
to the Mr. Bostic’s motion. I would just note first that the
provisions that are at issue, the federal provisions at issue
were meant to protect a patient from being criminally
'prosecuted for being able to use those treatment records
against them in a criminal prosecution. It’s not meant o
shield errant health professional or programs from
disciplinary action or (inaudible} law enforcement
activities.

And that’s why when you look at the provisions,
the CFR provisions are applicable. It’s divided into three
categorieé; the 2.64 for the civil litigants; the 2.67 for

law enforcement and then the 2.66, which is alsc well, law

14a
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enforcement engaging in criminal investigation and then 2.66,
which is law enforcement gnd regulatory agencies that have
jurisdiction with matter effectuating what they're
responsible for doing.

We believe that our petition meets a criteria
within the'code. It seems that Mr.--, Dr. Proctor and Mr.
Bostic seem to have several issues one of the notice
requirement, when-, and the case law is clear, when the
statute is clear on its face, there’s no further, there is no
further inspection into that. And it’s clear that the
advance notice is not required. What is required is that at,
for an opportunity whoever the order is served upon, it says
upon implementation. Whoever it’s served upon is provided an
opportunity to seek revocation or amendment of that courts
order provided determining whether the statutory criteria has
been met. It’s limited. It’s not like a balancing test as
Mr. Bostic articulated.

And so, you’re provided an opportunity, which Mr;
Bostic has been provided an opportunity.‘ Sometimes, and many
times in different cases not related to this, but the
Department will serve a subpoena, personally serve at a
‘location they’ 1l personally serve the subpoena or a search
warrant and make copies of the records there. This process
affords an opportunity for gomebody being served at that to

oppose that.

15a
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3o, we would, with regard to that--, the second
part is with regard to Mr. Bostic talks about there’'s a
distinction between confidential communications and the
records itself and the statute itself talks about that. ¥We
didn't have an opportunity to respond to Mr. Bostic's reply.
He cites two cases, the Hughes case and the Cook case. Bbth
of them we assert are inapplicable to these proceedings. One
involves criminal prosecution, the Hughes case involves
criminal prosecution against a patient and is talking about
2.67.

And the Cook County case is involving a civil
litigation, it’s a qui tam and it’s involving 2.64. So, we
argue- that they’re inapplicable to proceedings here. Which
is, the case that is on point and if I may approach, and I’ve
provided a copy to Mr. Bostic, is that en re the Rugust case
and that talks about the distinction between confidential
communications and then the other information and then the
patient records. So, our pesition would be when you look at
the provision of. the code, it talks about confidential
communications and that is what the patient says to the
treatment provider. All the other information in the patient
chart is what they call objective data, data.

.That’s what the department is concerned about. So,
let me back up, in the petitibn, we assert there were, the

Department, the health oversight agency, we indicate that

16a
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there’s an invest-, we have jurisdiction over Dr. Proctor,
an investigation has been authorized into his prescribing
practices. Many talking about thevprior disciplinary action
just on that base alone. There is an opioid, we all know
there’s an opioid. epidemic that’s been promulgated down from
the White House to our Governor. Ninety-one people die in
America a day from a drug overdose. So, it's a serious heaith
concern in this country. We’re, as a department is
investigating that. We meet tﬁe criteria for obtaining that
information because we’re only concerned with, we’re looking
at Dr. Proctor’s prescribing practices, his habits. So, no
other information would be relevant. His patient records are
the most relevant and most effective means of determining
that. 8o, we've, I believe, satisfied the critefia with
regard to the petition.

As far as, I'm sorry-

.THE COURT: Yeah, because I need you talk abkout

MS. WAGNER-GUTKOWSKI: The confidential
communication?

THE CQURT: Yes.

MS. WAGNER-GUTKOWSKI: Okay. And that is fair
enough is.that we believe that when we look at that criteria,
that we qualify because of the oploid epidemic, the criteria

number one and that is but even if this tribunal--, or this
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Court finds that we don’t need, which is a disclosure is
necessary to protect against existing threat to life of
serious bodily injury, we believe that we fall under that
given the opioid epidemic and that’s what we're
investigating. But even so, if you believe that that, the
Department and that case there talks about that distinction
between the confidential communications and the other data in
the patient records. 1In that case they found that the
government didn’t meet burden but they were investigating the
felony firearm kind of, kind of charge. 5o, it wasn’'t |
relevant to they didn’t meet the, felt that it met the
criteria.

We believe that the opioid epidemic puts us within
category number one. If you find that we don’t, and we still
think the only point that would be redacted -is anything that
the patient had said to the treatment provider. And we think
that that.confidentiai communication is meant to protect
patients from, there’s no need for us to be concerned that
the reason that they have an addiction, what their history
was, what their personal history for that. What we're
looking at is overall what the treatment, the record. So
what the objective data would be what was the evaluation;
whats results Dr. Proctors evaluation, his assessment, his
diagnosis and his treatment plan. What the patient

presenting problem is is not really germaine to the issue per
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se. 1It’'s looking to see how he responded with the objective
data that he had, the diagnostic tools that he employed,
whether or not to determine whether he’s prescribing within
the standard of care.

THE COURT: So, if you were to, 1f I were to protect
the patient confidential communications being Jjust what you
described, things the patient says to Dr. Proctor, what would
we have to do? Issue a new order that authorizes the
subpoenas.with redaction?

MS. WAGNER-GUTKOWSKI: We could prepare one .for the
Court, vyes.

THE COURT: Okay.

MS. WAGNER-GUTKOWSKI: Yup, or I could, I prepared
a generic order about denying the Motion to Vacafe but we
could treat that as well.

THE CQURT: Qkay.

MS. WAGNFR-GUTKOWSKI: But, but we believe, like I~
said, we believe that we qualify under number one. But if
not, we don’t believe that the objective, the overall the
rest of the information that would be in the patient chart
wouid be, would be confidential, not considered to be
confidential communication. And that provision specifically
articulates it’s the patient’s communication to the provider,
not the provider’s thoughts, diagnostic testing employed,

differential diagnosis, that type of thing.

NT +
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THE COURT: Mm-hmm. That was my only gquestion.

MS. WAGNER-GUTKOWSKI: Okay. And then we bglieve
that, as I articulated below, when you look through the
criteria into 64, what the petition’s suppoged to entail and
what the order is supposed to entail, we believe we captured
those requirements in our, in our standard petition and in
our order that says those criteria as I laid out in our brief
and I won’t belabor that point.

THE COURT: Okay. Thank you.

MS. WAGNER-GUTKOWSKI: Thénk you.

THE COURT: Mr. Bostic, do you want rebuttal time?

MR.' BOSTIC: Please. I do take issue with the
concept that the statue in these regulations the purpose was
to protect patients from prosecution. I think we cited case
iaw and the preamble to the statute obviously says the same
thing. The purpose of the law is to encourage treatment and
the argument that because of the oploid crisis we theréfore
should be allowed to investigate any doctors prescribing
practices for any reason is, is the reverse of reality. The
opioid crisis is the legislative purpose that’s being
fosteréd.

‘Now obviously, I can’t stand here and tell the
Court what these 11 patients are being treated for. The
. statute doesn’t allow me to do that. The point--, and that'’s

I think why it’s written the way it is. 1It’s the
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petitioner’s burden to convince the ‘Court that these recorqs
are needed to overcome and they overcome, I'm sorry-, and
that need overcomes the legislative purpose. And oﬁe other
thing that I take issue with is that whoever it is, whoever
it is served upon is the person that has to be given the
opportunity to challenge it and f think that’s incorrect. 1
think the statute and the regulations say that either the
patient, the program or the record holder must be given an
opportunity to challenge it.

And the last thing I would want to point out, your
Honor, in rebuttal is that if we redact what the patient told
Dr. Proctor, they’re going to try to make a determination as
to his prescribing practices without knowing the patients
history as given. So, I think they have a lot of work to do.
I'm not saying they can't get there. But, I think they have a
lot of work to do to convince you that they need to get into
these addiction treatment records. Thank you.

THE COURT: Okay. Thank you. Okay. First of all, I
want to affirm, cause I'm not clear if it’s still contested
completely or not, that the applicable section of the
regulations is 2.66.  2.66 applies %o administrative
investigations by an administrative or regulatory agency and
the Department and the Board of Medicine have licensing and
regulatory authority that includes investigating potential

violations of the public health code.

NG v
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That is the more specific provision, more specific
than 2.64 which applies to “any person having a legélly
recognized iﬁterest who’ s applying for an order authorizing
disclosure of patient records for purposes other than
criminal investigations or prosecution.” 2.66 is clearly and
unambiguoﬁsly the appropriate section. There is an issue
about notice under 2.66. Dr. Proctor deoes not get notice
under that section of the Departments application. What he
gets is an opportuﬁity to seek revocatién or amendment of the
order before it is implemented.

and in.thaf regard, the regulation says that not
that notice is required but it specifically says “notice is
not required although no expressed notice is required to the
program, to the person holding the records or to any patient
whose records are be, are to be disclosed upon implementation
of an order so granted. Any of the above persons must be
afforded an opportunity to seek revocation or amendment of
that order.”

Dr. Proctor is any of thosé persons. He has been
served with it and he has been afforded an opportunity to do
exactly what the regulation requires. ‘There are‘also
requirements not only for the procurement, well, there’s
requirements for the content of the petition as well as the
content of the order. And for those 2.66 makes reference to

2.64 but subparagraphs d and e only. Subparagraph d refers

Wd v
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to £he criteria for entry of an order. It is clear in its
requirements. It does not mention a hearing. It does
mention anything other than the content of the--, what would
be the content of the petition, which is it has to establish
that other ways of obtaining the information are not
available or would not be effective and that the public
interest outweighs the potential injury to the patient,
client or.the patient, the patient-physician relationship, et
cetera. The petition does state that. It does state in
paragraph 4 that this is a limited disclosure, that it is the
most effective means to investigate and that the department
is only seeking the records that are necessary to- the
investigation, that unique identifiers may be deleted and are
deleted and that the public interest outweighs the, any
potential injury.

So, I believe that the requirements of 2Z.64 (d)
(1,2} have been met. The content of the order and again, it
does not say that the'Court has to have any kind of a hearing
or that the Court has to make any kind of findings of fact.
But, it does state that the content of the order itself must
“limit disclosure to only those parts of the records which
are eséential to fulfill the objective of the order.” It
does that.

In the order authorizing subpoenas, the third full

paragraph, the second “it is ordered paragraph”, it also
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requires that “disclosure be limited to those persons whose
need for the information is the basis for the order” and it
does do that.

There’s no requirement in the regulations that the
specific people be listed but that requirement is covered in
the order. And then the third requirement under subsecticn
(E) includes such “other measures as are necessary to limit
disclosure for protection as, as appropriate.” And that is
also contained in the third paragraph of the order
authorizing subpoenas.

There is also a requirement is 2.63 with regard to
confidential communications that applies to a Court order
under these regulaticns. So, I read that as meaning that it
would apply to any of the sections. And that does prohibit
disclosure of confidential communications made by a patient
“unless”, and one of the conditions is “the disclosure is
necessary to protect against an existing threat to life or of
serious bodily injury.” |

And it, it’s not more specific than that. The
allegations of abusive prescribing of opioids definitely
represents a threat to life or of serious bodily injury given
the opioid crisis and the number of people that die of
overdose every single day. That is clearly the basis of the
Departments investigation. And any action that they take in

that they are investigating Dr. Proctor for the abuse of
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prescription or prescription--, prescribing abuse of opioids
and that fits to me under 2.63 (a){1).

So, in. that the confidential communications made by
a patient may be disclosed to protect against that threat to
life or serious bodily injury. So, for all of those reasons,
I am denying the Motion to Vacate the Order Buthorizing the
Subpoena. And do you have, do you have an order? |

MS. WAGNER-GUTKOWSKI: I’ve prepared an order, your
Honor.

THE COURT: You did?

M3, WAGNER*GUTKOWSKI: I'11 show it to Mr. Bostic.

THE COURT: OCkay.

MS. WAGNER-GUTKOWSKI: May I approach?

THE COURT: Yes.

'MR. BOSTIC: Your Honor, at this time, I would move
for a stay of your decision pending appeal.

THE COURT: And Ms. Wagner-Gutkowski, did you want—

MS. WAGNER-GUTKOWSKI: We would_deny—~, we would
oppose that, your Honor. We don’t believe that the criteria
for a stay has been met.

THE COURT: Okay.

MS. WAGNER-GUTKOWSKI: And it won’t prevail on the
merits. There is no imminent harm. This is an investigation
at this point in time. We don’t believe, don't believe it

meets the criteria,
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THE COURT: All right. There is no authority for
any kiﬁd of automatic stay. There are requirements that must
be met and the Court does not believe that any of those have,
been shown. And I'm denying the Motion for a Stay.

MR. BOSTIC: Your Honor, your Honor, do you want me
to submit an order or do you just want to write, write that
on the order?

THE COURT: I could just write it on the order.
.Don’t you think, everybody?

MR. BOSTIC: Yes.

MS. WAGNER-GUTKOWSKI: Yes.

THE COURT: Okay, I just wrote that in there. “It
is further ordered that the request for stay is denied.” And
I signed it, dated it and you can take that down to the first
floor Clerk's Office and they will stamp copies for you.

MS. WAGNER-GUTKOWSKI: Alil right. Thank you.

THE COURT: Thank you.

(At 3:53:04 p.m. proceeding ended)
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STATE OF MICHIGAN )

COUNTY OF INGHAM )

I certify that that this transcript, consisting of (20)

pages, 1s a complete, true, and correct transcript of the

proceedings and testimony taken in this case on Wednesday,

February 14, 2018.

February 21, 2018

Susan C. Melton-CER #7548
Veteran's Memorial Courthouse
313 West Kalamazoo Avenue
Lansing, Michigan 48933
517-48B3-6500 ext. 6703
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STATE OF MICHIGAN

IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM

In the Matter of the Petition of the File No. 17-21-PZ
Attorney General for Subpoenas Hon. Joyce Draganchuk

ORDER DENYING MOTION TO VACATE ORDER AUTHORIZING
SUBPOENA DATED DECEMBER 13. 2017

At a session of said Court, held in the City,of Lansing,
Ingham County, Michigan on t@ /17/ , 2018

PRESENT: HONORABLE JOYCE DRAGANCHUK
Circuit Court Judge
'This action having come before the Court on the Motion to Vacate
Order Authorizing Subpoena dated December 13, 2017 brought by
Respondent Vernon E. Proctor, M.D., briefs and answers having been filed,
oral argument having been heard, and the Court being fully advised in the

premises;

NOW, THEREFORE, for the reasons stated on the record,

IT IS HEREBY ORDERED that Respondent’s Motion to Vacate
Order Authorizing Subpoena dated December 13, 2017 is denied and he is
hereby directed to fully comply with the Department of Attorney General’s
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December 13, 2017 subpoena no later than February 28, 2018. There are no

other claims or case of actual controversy involving these parties pending

before this Court. . ~
o ek, CRAR D M Hh agpoat o 2 1oy ia Aon,

Thus, with the Court being fully advised in the premises, IT IS
ORDERED, that this Motion pending between the parties is resolved.

-1

Joyce Draganchuk (P39417)
Circuit Court Judge

Prepared by:

Michele M. Wagner-Gutkowski (P44654)

Assistant Attorney General

Attorneys for Michigan Bureau of Professional Licensing
Licensing & Regulation Division

525 West Ottawa Street

Lansing, MI 48913

Telephone: (517) 373-1146

1LF: 2018-0206048-A\In Re: Proctor, Vernon E. M.D., (Subpoena)\Pleading — Order Denying Motion o Vacate —
2018-01-31
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If this opinion indicates that it is “FOR PUBLICATION, " it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

In re PETITION OF ATTORNEY GENERAL FOR
SUBPOENAS.

ATTORNEY VGENERAL,
Petitioner-Appellee,

v

MARK R. MORTIERE, M.S., D.D.S,,

Respondent-Appellant.

ATTORNEY GENERAL,
Petitioner-Appellee,

Vv

VERNON E. PROCTOR, M.D,,

Respondent-Appellant.

Before: M. J.KELLY, P.J,, and SERVITTO and BOONSTRA, JJ.

PER CURIAM.

In Docket No. 342086, respondent, Mark R. Mortiere, M.S., D.D.S., appeals by right the
trial court order granting the request of petitioner, Attorney General, for a subpoena to access Dr.
Mortiere’s medical records. In Docket No. 342680, respondent, Vemmon E. Proctor, M.D.,
appeals by right the trial court order denying his motion to vacate the court’s December 13, 2017
order, granting the Attorney General’s request for subpoenas to access the medical records of 11
of his patients. In Docket No. 342086, we affirm. In Docket No. 342680, we reverse and

remand for further proceedings.

-1-
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1. BASICFACTS

With regard to Docket No. 342086, in September 2017, the Department of Licensing and
Regulatory Affaits, Bureau of Professional Licensing (the Department) filed a petition for
subpoenas indicating that it had *initiated investigations of licensees . . . or scheduled hearings
in contested cases... to determine whether disciplinary action should be taken against
licensees.” Regarding Dr. Mortiere, the Department sought all unredacted records, reports, and
other documentation related to Dr. Mortiere’s treatment of MG, a former patient. The record
reflects that in November 2016, MG sent Dr. Mortiere an amended notice of intent to file a claim
of professional negligence against him, but that she ultimately settled the case before
commencing a lawsuit., The settlement was for less than $200,000.

The circuit court authorized a subpoena requiring Dr. Mortiere to produce MG’s medical
records by October 4, 2017. Dr. Mortiere filed a motion to quash the subpoena, which the circuit
court denied on November 8, 2017. In the order denying the motion to quash, the court ordered
Dr. Mortiere to comply with the subpoena “no later than November 30, 2017.” Thereafier, Dr.
Mortiere filed an application with this Court for leave to appeal the circuit court’s denial of his
motion to quash the subpoena. He did not, however, seek to stay the circuit court proceedings.
Thus, on December 21, 2017, the Department filed a motion to show cause against Dr, Mortiere.
In response, Dr, Mortiere sought a stay of the lower court proceedings, which was denied by the
circuit court. Rather than hold Dr. Mortiere in contempt, the circuit court gave him 7 days to
comply with its November 8, 2017 order. Dr. Mortiere also sought a stay in this Court; however,
we denied his motion for a stay pending appeal. Further, this Court denied Dr. Mortiere’s
application for leave to appeal “for failure to persuade the Court of the need for immediate
appellate review.” In re Petition of Attorney General for Subpoenas, unpublished order of the
Court of Appeals, entered January 17, 2018 (Docket No. 341250).

With regard to Docket No. 342680, on December 12, 2017, the Department filed a
petition for subpoenas. Relevant to Dr. Proctor’s appeal, the Department indicated that it was
investigating Dr. Proctor’s “treatment of patients and/or controlled substance prescribing
practices[.]” The Department sought all records, reports, and other documentation pertaining to
11 John and Jane Doe patients, as well as “{a]ll employment and records including any medical
(non-substance abuse) records pertaining to Vernon Proctor M.D.” The record reflects that Dr.
Proctor provided substance abuse treatment to {1 patients from June 1, 2015, to June 1, 2016.
The Department stated that it sought the limited disclosure of information under 42 CFR 2.66,
that limited disclosure “is the most effective means to investigate the matter at hand,” and that
“this petition is the most effective means to investigate the matter at hand.” The Department also
indicated that it was seeking information that was “necessary to the investigation” and that “all
unique identifiers may be deleted from the records of the licensee’s patients.”

The circuit court ordered Dr. Proctor to produce the records, and it ordered that the
subpoenas could only be used to investigate Dr. Proctor’s treatment of the patients or his
controlled substance prescribing practices and “shall not be used for the purposes of
investigating or prosecuting the patients themselves.” The court further directed that “all unique
identifiers of patients shall be deleted or blocked out from all documents” before any disclosure
to the public and that disclosure was to be limited “to those persons whose need for the
information is related to the investigation of the licensee or any following adminisirative

e
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licensing action.” The court stated that patients need not be expressly notified that their records
were being disclosed, but any patient would be given the opportunity to seek revocation or
amendment of the order under 42 CFR 2.66(b). Accordingly, the court issued a subpoena that
sought the listed patients’ treatment information from June 1, 2015, to June 1, 2016, and Dr.
Proctor’s employment records. The subpoena provided a list of fictitious names and the
corresponding patient names and dates of birth.

Dr. Proctor filed a motion to vacate the circuit court’s order authorizing the subpoenas.
In pertinent part, Dr. Proctor argued that the patients “may be addiction patients” subject to
special confidentiality protections under 42 USC 290dd-2 and there was a criminal penalty for
improperly disclosing patient records. Dr. Proctor argued that 42 CFR 2.64(b) required both the
record holder and patients to be given the opportunity to file a written response to the application
to compel disclosure of information, which had not occurred in this case. Finally, Dr. Proctor
argued that the court’s order was insufficient under 42 CFR 2.64(d) because it did not provide
that good cause existed to obtain the order, including, that other ways to obtain the information
were unavailable or ineffective, or that the public interest and need for disclosure outweighed the
potential injury to the patient. '

The Department responded that on November 30, 2017 it had issued an order limiting Dr.
Proctor’s medical license to preclude him from prescribing “schedules 2-3 controlled substances
for a minimum one year,” and on January 2, 2018, it bad suspended Dr. Proctor’s controlled
substances license for six months and one day. It argued that without access to review the
patients’ charts, the Department was “unsure if Dr. Proctor is providing substance abuse
treatment to the patients in question.” Additionally, the Department denied that patients must be
notified and given an opportunity to respond to disclosures of their records because this case
concerned an administrative proceeding under 42 CFR 2.66 and not a civil proceeding under 42
CFR 2.64. The Department denied that the regulations required 2 hearing on the application for
an order when the application was sought under 42 CFR 2.66. Finally, the Department argued
that its application set forth good cause for seeking the disclosures and the court’s order properly
limited the disclosures.

Following a hearing on the motion, the circuit court concluded that the applicable section
of regulations was 42 CFR 2,66 because it applied to investigations initiated by administrative or
regulatory agencies, such as the Department. The court determined that 42 CFR 2.66 provided
its own notice provisions, and only incorporated portions of 42 CFR 2.64. The court reasoned
that the incorporated portions—42 CFR 2.64(d) and (¢)—only required the court to limit the
disclosures, which it bad done. The court further determined that any prohibition against
disclosing confidential patient communications was subject to the “unless™ provision in 42 CFR
2.63, which provided that disclosure could occur if “ ‘the disclosure is necessary to protect
against an existing threat to life or of serious bodily injury.” ¥ The court held that the national
opioid epidemic was such a threat, so it denied Dr. Proctor’s motion to vacate the subpoena,
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[1. DOCKET NO. 342086
A. JURISDICTION

The Department argues that this Court lacks jurisdiction over Dr. Mortiere’s appeal as an
appeal of right. Specifically, the Department contends that the January 10, 2018 “show cause
order” appealed from is a civil order of contempt, which is not a final judgment appealable as of
right. In support, the Department directs this Court to In re Moroun, 295 Mich App 312; 814
NW2d 319 (2012) {opinion by K. F. KELLY, J.). In that case, this Court stated that “an order
finding a party in civil contempt of court is not a final order for purposes of appellate review.”
Id. at 329. Yet, contrary to the Department’s assertion on appeal, the January 10, 2018 order is
not an order holding Dr. Mortiere in civil contempt. Rather, that order states the court granted
the Department’s motion to show cause, and it ditected Dr. Mortiere to fully comply with the
September 27, 2017 subpoena and the court’s November 8, 2017 order no later than January 17,
2018, There is simply nothing in the order stating that the court was holding Dr. Mortiere in
civil contempt. Moreover, the court expressly stated that it did not want to do so. Accordingly,
the Department has not established that the order appealed from is not appealable of right on the
ground that it is a civil contempt order.!

B. COLLATERAL ATTACK

Next, the Department argues that Dr. Mortiere’s appeal of the circuit court’s January 10,
2018 order is an improper collateral attack of the court’s November 8, 2017 decision on his
motion to quash the subpoena. “It is well established in Michigan that, assuming competent
jurisdiction, a party cannot use a second proceeding to aftack a tribunal’s decision in a previous
proceeding[.]” Workers’ Compensation Agency Dir v MacDonald’s Indus Prods, Inc (On
Reconsideration), 305 Mich App 460, 474; 853 NW2d 467 (2014). As explained by our
Supreme Court,

The final decree of a court of competent jurisdiction made and entered in a
proceeding of which all parties in interest have due and legal notice and from
which no appeal is taken cannot be set aside and held for naught by the decree of
another court in a collateral proceeding commenced years subsequent to the date
of such final decree. [Dow v Scully, 376 Mich 84, 88-89; 135 NW2d 360 (1965)
(quotation marks and citation omitted).]

In this case, however, Dr. Mortiere is not challenging the court’s decision in a previous
proceeding, in a second, or subsequent proceeding. The record reflects instead that he is
challenging an earlier order entered in the same proceeding, namely, the November 8, 2017 order
denying his motion to quash the subpoena. Dr. Mortiere applied for leave to appeal the

' Even if this Court does not have jurisdiction to hear an appeal as of right, this Court may
exercise its discretion by treating a party’s appeal as an application for leave to appeal, granting
leave, and addressing the issues presented on their merits. See Wardell v Hincka, 297 Mich App
127,133 n 1; 822 NW2d 278 (2012).
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November 8, 2017 order, but this Court denied leave “for failure to persuade the Court of the
need for immediate appellate review.” In re Petition of Attorney General for Subpoenas,
unpublished order of the Court of Appeals, entered January 17, 2018 (Docket No. 341250).
Thus, given the “nonsubstantive disposition,” no appellate court has yet weighed in on the merits
of Dr. Mortiere’s claim. See People v Willis, 182 Mich App 706, 708; 452 NW2d 888 (1990)
(stating that when this Court denies leave “for failure to persuade the Court of the need for
immediate appellate review,” the order is “a nonsubstantive disposition™). Moreover, decisions
of a court that were not appealable as of right can be challenged in a subsequent appeal by right.
See In re KMN, 309 Mich App 274, 279 n 1; 870 NW2d 75 (2015). Thus, we discern no
impropriety in reviewing the merits of the November 8, 2017 order denying the motion to quash
the subpoena.

C. MOOTNESS

The Department next atgues that this Court should dismiss this appeal as moot.
“Michigan courts exist to decide actual cases and controversies, and thus will not decide moot
issues.” Cooley Law Sch v Doe 1, 300 Mich App 245, 254; 833 NW2d 331 (2013). “A matter is
moot if this Court’s ruling ‘cannot for any rcason have a practical legal effect on the existing
controversy.’ ” Id., quoting Gen Motors Corp v Dep’t of Treasury, 290 Mich App 355, 386; 803
NW2d 698 (2010). However, the disclosure of a previously unknown fact to a party does not
necessarily render an issue moot if this Court’s ruling can still have a practical legal effect on an
existing controversy. Cooley Law Sch, 300 Mich App at 254-255.

In this case, the Department sought to subpoena M(’s records on the basis that they were
required in the case of “Complaint No. 147769,” which was “Bureau of Professional Licensing v
Mark Mortiere D.D.S.” There is no indication in the record that the licensing controversy
between the parties has ended. And, were this Court to conclude that the circnit court improperly
issued the subpoena, Dr. Mortiere could argue that the information that the Department
improperly obtained should not be used against him in the licensing controversy. Accordingly,
even though previously unknown facts have been disclosed, this Court’s decision can have a
practical effect on the controversy between the parties.

D. MERITS

Dr. Mortiere argues that the circuit court improperly issued a subpoena for MG’s medical
records because the Department had no authority to seek a subpoena where MG’s settlement was
his only settlement within the last five years and was for an amount less than $200,000. When
interpreting a statute, this Court’s goal is to give effect to the intent of the Legislature. United
States Fidelity & Guaranty Co v Mich Catastrophic Claims Ass’'n (On Rehearing), 484 Mich 1,
13; 795 NW2d 101 (2009). The language of the statute itself is the primary indication of the
Legislature’s intent. Id. This Court should read phrases “in the context of the entire legislative
scheme.” Mich Props, LLC v Meridian Twp, 491 Mich 518, 528; 817 NW2d 548 (2012). This
Court reads subsections of cohesive statutory provisions together. Robinson v Lansing, 486
Mich 1, 15; 782 NW2d 171 (2010). Additional language should not be read into an
unambiguous statute. McCormick v Carrier, 487 Mich 180, 209; 795 NW2d 517 (2010).
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MCL 333.16221 provides that the Department has the ability to investigate health
profession licensees under certain circumstances. MCL 333.16231 lists several circumstances
under which the Department may initiate an investigation. At issue in this case, subject to an
exception that does not apply here, MCL 333.16231(2)(a) provides that a panel of board
members may review an allegation regarding a licensee’s file under MCL 333.16211(4) and, if it
determines that there is a reasonable basis to believe that the licensee violated the Public Health
Code, it may authorize the Department to investigate. MCL 333.16231(2)(a). MCL
333.16231(4) provides that the Department shall initiate an investigation if it receives
information reported under MCL 333.16423(2) that indicates a licensee has three or more
malpractice settlements, awards, or judgments within a five-year period, or one or more
malpractice settlements that total $200,000 in a five-year period.

Additionally, MCL 333.16231(2)(b), which is not at issue in this case, provides that the
Department shall initiate an investigation if it receives one substantiated allegation or two or
more investigated allegations in a four-year period from persons or governmental entities who
believe that the licensee violated the Public Health Code. MCL 333.16231(3), which is also not
at issue, provides that if the Department receives a written allegation from a governmental entity
more than four years after an incident, the Department may initiate an investigation “in the
manner described in” MCL 333.16231(a) or (b), but it is not required to do so.

Reading these provisions in their contexts, MCL 333.16231 provides four means by
which an investigation into a licensee’s conduct may commence: the Board may authorize an
investigation if it receives an allegation and determines there is a reasonable basis to investigate;
the Department shall investigate if it receives a number of substantiated or investigated
allegations from persons or governmental entities in a four-year period; the Department may
investigate if it receives a written allegation from a governmental entity that is more than four
years old; and the Department shall investigate if it receives information that the licensee has
three or more malpractice settlements, or any number of settlements totaling more than
$200,000, in a five-year period. Because these provisions are alternatives, it is irrelevant
whether the Department met the requirements to investigate under § 16231(4) so long as it met
the requirements to investigate under § 16231(2). Nothing in the statutory language conditions
every investigation on first having met the requirements of § 16231(4), and from the context of
these highly precise statutes, with their many cross-references, this Court will not read such a
requirement into § 16231(2).

In sum, the circuit court did not err by failing to quash the subpoena because MCL
333.16231, when read in context, provides several alternative options for the Department to
initiate an investigation, and it was sufficient for the Department to show that it met the
requirements of § 16231(2).

HI. DOCKET NO. 342680

Dr. Proctor argues that an addiction patient’s records cannot be disclosed without a
hearing and that the circuit court’s order did not comply with the regulatory requirements
necessary to authorize the release of those records.
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42 USC 290dd-2 provides that patient treatment records

which are maintained in connection with the performance of any program or
activity related to substance abuse . .. treatment . .. shall, except as provided in
[42 USC 290dd-2(e)*], be confidential and be disclosed only for the purposes and
under the circumstances expressly authorized and permitted under [42 USC
290dd-2(b)].

In turn, 42 USC 290dd-2(b)(1) provides that patient records may be disclosed “with the prior
written consent of the patient . . ..” 42 USC 290dd-2(b)(2) indicates that patient records may be
disclosed under three other circumstances, with specific requirements for disclosure under each.
Only 42 USC 290dd-2(b)(2)(C) is relevant to this case, and it provides as follows:

If authorized by an appropriate order of a court of competent jurisdiction
granted after application showing good cause therefor, including the need to avert
a substantial risk of death or serious bodily harm. In assessing good cause the
court shall weigh the public interest and the need for disclosure against the injury
to the patient, to the physician-patient relationship, and to the treatment services..
Upon the granting of such order, the court, in determining the extent to which any
disclosure of all or any part of any record is necessary, shall impose appropriate
safeguards against unauthorized disclosure.

Next, 42 CFR 2.61(a) provides that “[a] subpoena or a similar legal mandate must be
issued in order to compel disclosure. This mandate may be entered at the same time as and
accompany an authorizing court order....” 42 CFR 2.62 provides that a court “may authorize
disclosure and use of records to investigate or prosecute qualified personnel holding the records”
under 42 CFR 2.66. In turn, 42 CFR 2.66(a)(1) provides that a court may issue an order
authorizing the disclosure of records “to investigate or prosecute ... the person holding the
records . . . in connection with a criminal or administrative matter[.]* In order to receive such a
disclosure, the order “may be applied for by any administrative, regulatory, supervisory,
investigative, law enforcement, or prosecutorial agency having jurisdiction over the program’s or
person’s activities.” 42 CFR 2.66(a)(1). The application “must use a fictitious name” to refer to
a patient and may not disclose patient identifying information unless the patient has provided
written consent or the court has properly sealed the record. 42 CFR 2.66(a)(2).

“An application under this section may, in the discretion of the court, be granted without
notice,” 42 CFR 2.66(b). However,

2 This subsection exempts the interchange of records within the Uniformed Services and
Department of Veterans Affairs.

* In contrast, 42 CFR 2.64(a) provides that “any person having a legally recognized interest in
the disclosure which is sought” may apply for an order authorizing the disclosure of patient
records, either separately or as part of a civil proceeding.
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upon implementation of an order so granted any of the above persons must be
afforded an opportunity to seek revocation or amendment of that order, limited to
the presentation of evidence on the statutory and regulatory criteria for the
issuance of the court order in accordance with § 2.66(c). [42 CFR 2.66(b).]

In turn, 42 CFR 2.66(c) provides that “[a]n order under this section must be entered in
accordance with, and comply with the requirements of, paragraphs (d) and (e) of § 2.64.”

42 CFR 2.64(d) provides the following criteria for entering an order:

Criteria for entry of order. An order under this section may be entered
only if the court determines that good cause exists. To make this determination
the court must find that:

(1) Other ways of obtaining the information are not available or would not
be effective; and

(2) The public interest and need for the disclosure outweigh the potential
injury to the patient, the physician-patient relationship and the treatment services.

42 CFR 2.64(e) provides that an order authorizing disclosure must limit disclosure to “those
parts of a patient’s records which are essential to fulfill the objection of the order” and “to those
persons whose need for the information is the basis for the order,” and that the order must
provide for any necessary measures to protect the patient, physician-patient relationship, and
treatment services, such as by “sealing from public scrutiny the record of any proceeding for
which disclosure of a patient’s record has been ordered.” 42 CFR 2.64(e)(1) to (3).

In this case, Dr. Proctor averred that he was providing substance abuse treatment to the
patients in question. 42 USC 290dd-2 applies to patients receiving substance abuse treatment.
Accordingly, the information concerning Dr. Proctor’s patients falls under this statutory and
regulatory scheme. The Department argues that it was required to comply with § 2.66, not §
2.64. The Department’s argument, while technically correct, is not determinative. However, 42
CFR 2.66 incorporates § 2.64(d) and (), and it is these provisions that Dr. Proctor argues the
circuit court did not adequately comply with.

We agree that the circuit court’s order did not adequately comply with 42 CFR 2.66(d).
42 USC 290dd-2(b)(2)(C) provides that a court must assess good cause before authorizing an
order that releases a patient’s substance abuse treatment records. 42 CFR 2.64(d)(1) requires the
court to find that other ways of obtaining the information are not available or would not be
effective, and 42 CFR 2.64(d)(2) requires the court to weigh the need for the information against
the potential injury. 42 USC 290dd-2(b)(2)(C) specifies that when authorizing an order, “[i]n
assessing good cause the court shall weigh the public interest and the need for disclosure against
the injury to the patient, to the physician-patient relationship, and to the treatment services.”
(Emphasis added.) The term “shall” is mandatory. Walters v Nadell, 481 Mich 377, 383; 751
NW2d 431 (2008). Here, the court’s order did not comply with 42 CFR 2.64(d)(1) because the
court did not determine whether there were other ways of obtaining the necessary information.

-8-
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Additionally, the court’s orders did not comply with 42 USC 290dd-2(b)(2)(C) or 42
CFR 2.64(d)(2) because it did not make any finding of good cause before it released the patients’
records. The court’s initial order contained no findings regarding good cause, and ultimately,
both of the court’s orders are devoid of any determination of good cause.® Finally, the court’s
order did not comply with 42 UUSC 290dd-2(b)(2)(C) or 42 CFR 2.66(d)(2) because it did not
weigh mandatory factors before authorizing a disclosure.

We acknowledge that the circuit court’s order partially complied with 42 CFR 2.66(e). It
limited the disclosure of the patients’ treatment records by providing that “all unique identifiers
of patients shall be deleted or blocked out from all documents” before any disclosure to the
public, and that disclosure was to be limited “to those persons whose need for the information is
related to the investigation of the licensee or any following administrative licensing action.”
However, 42 CFR 2.64(e)(3) also requires the court to protect the patient, physician-patient
relationship, and treatment services by “other measures as are necessary to limit disclosure,”
such as by ordering that any proceedings at which the records are to be used are sealed from
public scrutiny. The court’s order did not order that the administrative proceedings were to be
closed and sealed to protect the patient’s records. Accordingly, for these reasons, we conclude
that the trial court failed to follow the mandatory procedural safeguards before ordering the
disclosure of records in this case.

Next, Dr. Proctor argues that the court erred by authorizing the release of records without
holding a hearing. “The interpretation of a federal statute is a questjon of federal law.”" Auto-
Owners Ins Co v Corduroy Rubber Co, 177 Mich App 600, 604; 443 NW2d 416 (1985). When
there is no conflict among federal authorities, this Court is bound by the holding of a federal
court on a federal question, Schueler v Weintrob, 360 Mich 621, 633-634; 105 NW2d 42 (1960).
There are two federal decisions addressing these regulations—a criminal case from the United
States Court of Appeals for the First Circuit, US v Shinderman, 515 F3d 5 (CA 1, 2008) (holding
that disclosure of the defendant’s records under 42 CFR 2.66 without compliance with 42 CFR
2.64(d) and (e) did not warrant suppression of the evidence where the defendant had not moved
to revoke or amend the disclosure), and a civil case from the Eleventh Circuit, Hicks v Talbott
Recovery Sys, Inc, 196 F3d 1226 (CA 11, 1999) (conceming a treatment facility’s negligent
release of confidential information).

In Hicks, the Texas Board of State Medical Examiners obtained a subpoena of the
patient’s treatment records. Hicks, 196 F3d at 1230, The plaintiff’s substance abuse treatment
facility released those records to the Texas Board. Jd. The patient later sued the treatment
facility after he was disciplined, lost his job, and became unable to find employment. Id. at

* This error is not harmless. This Court will not modify a decision of the trial court on the basis
of a harmless error. MCR 2.613(A). In this case, the court did not even find good cause affer it
issued its order. During the motion to quash the subpoena, the court addressed only one side.of
the equation—the public interest and need for disclosure—without addressing the other side—
the injury to the patient, physician-patient relationship, and treatment services. Accordingly, the
court never properly considered the issue of good cause.

9.
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1234-1236. The Eleventh Circuit Court of Appeals noted that the subpoena from the Texas
Board did not comply with 42 CFR 2.64,[*} and that

[t]hese stringent federal regulations include application for disclosure using a
fictitious name, adequate notice to the patient, a closed judicial hearing, a judicial
determination that good cause exists to order disclosure because no other feasible
method is available for obtaining the information and the need for disclosure
outweighs injury to the patient and the physician-patient relationship, and an order
delineating the parts of the patient’s records fo be disclosed as well as limiting the
persons to whom disclosure is made. [Hicks, 196 F3d at 1242 n 32.]

In this case, the court determined that no hearing was required before issuing the
subpoena. However, at this time, the only available authority is that a closed judicial hearing is
required before a court may order the release of a substance abuse patient’s confidential medical
records., Thus, the court erred when it determined that no hearing was required and when it
failed to hold a hearing.®

Finally, we note that the court erred by determining that redaction of the patients’
confidential communications to Dr. Proctor was not required because there was a threat to life or
of serious bodily injury. The court’s reasoning and conclusion are not sound when the regulation
is read in context. The full text of 42 CFR 2.63, concerning confidential communications, is as
follows:

(a) A court order under the regulations in this part may authorize
disclosure of confidential communications made by a patient to a part 2 program
in the course of diagnosis, treatment, or referral for treatment only if:

* 42 CFR 2.64(c) provides:

(¢) Review of evidence: Conduct of hearing. Any oral argument, review
of evidence, or hearing on the application must be held in the judge’s chambers or
in some manner which ensures that patient identifying information is not
disclosed to anyone other than a party to the proceeding, the patient, or the person
holding the record, unless the patient requests an open hearing in a manner which
meets the written consent requirements of the regulations in this part. The
proceeding may include an examination by the judge of the patient records
referred to in the application.

® However, contrary to Dr. Proctor’s arguments on appeal, there is no authority to support that
patients: must be notified before such a hearing. The only requirement is that of “adequate
notice[.]” Hicks, 196 F3d at 1242 n 31, 42 CFR 2.66(b) provides that the court may, in its
discretion, grant an application “without notice,” but that it must afford patients an opportunity to
revoke or amend its order. Thus, there is no legal support for Dr. Proctor’s argument that
patients must be given notice before the court authorizes the order.

-10-
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(1) The disclosure is necessary to protect against an existing threat to life
or of serious bodily injury, including circumstances which constitute suspected
child abuse and neglect and verbal threats against third parties;

(2) The disclosure is necessary in connection with investigation or
prosecution of an extremely serious crime allegedly committed by the patient,
such as one which directly threatens loss of life or serious bodily injury, including
homicide, rape, kidnapping, armed robbery, assault with a deadly weapon, or
child abuse and neglect; or

(3) The disclosure is in connection with litigation or an administrative
proceeding in which the patient offers testimony or other evidence pertaining to
the content of the confidential communications. [Emphasis added.]

The word “including” generally indicates a nonexhaustive list of examples. Thorn v Mercy Mem
Hosp Corp, 281 Mich App 644, 651; 761 NW2d 414 (2008). However, when general terms and
specific terms are placed together, the general term is generally interpreted to include things of
the same types or kinds as the specific terms, Neal v Wilkes, 470 Mich 661, 669; 685 NW2d 648
(2004).

Here, the court determined that redaction was not required because the national opioid
epidemic was such a threat. A national epidemic does not fall within the same types or kinds of
threats to life as child abuse and neglect or threats against third parties, which are personal
threats of harm by the patient. A national epidemic is neither personal nor will it be found in a
patient communication. Accordingly, absent additional evidence, the couit erred by concluding
that it was not necessary to redact confidential communications from patients to Dr. Proctor.
The general threat of an opioid epidemic is not specific enough to fall within the exception in §
2.63(a)(1).” To the extent that the patients’ records contained communications from the patients
to Dr. Proctor, the court was required to order those records redacted unless the communications
contained circumstances similar to suspected child abuse or verbal threats.

In sum, because the court failed to follow mandatory procedural safeguards before
ordering the disclosure of records in this case, we reverse the circuit court’s order and remand for
further proceedings. On remand, the trial court shall order the medical records returned to Dr.
Proctor and shall not grant a new subpoena ordering the disclosure of the records to the
Department without first making all the findings required by the statute. Before making those
findings, the court must hold a closed hearing on the matter.

7 Additionally, of these sections, 42 CFR 2.63(2)(3) is specific to administrative proceedings. In
this case, there is no indication that the patients have testimony or other evidence pertaining to
the extent of the communications, and thus there is no indication that 42 CFR 2.63 applies in this
case to any confidential communications.

-11-
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In Docket No. 342086, we affirm the circuit court’s order. In Docket No. 342680, we
reverse and remand for further proceedings consistent with this opinion. We do not retain
jurisdiction.

/s{ Michael J. Kelly
/s/ Deborah A. Servitto
fs/ Mark T. Boonstra
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Court of Appeals, State of Michigan

ORDER
Michael J. Kelly
In re Petition of Attorney General for Subpoenas Presiding Judge
Docket Nos. 342086; 342680 ' Deborah A. Servitto
LC Nos. 17-000021-PZ; 17-000021-PZ Mark T. Boonstra

Judges

The Court orders that.the motions for reconsideration are DENIED.

=

'Pre§i ng Judge

%

APR 19 2019

Date
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